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C. H. WILLIAMS v. ALEX'R AND GREEN WILLIAMS, ADMINISTRATORS OF 

HAYWOOD WILLIAMS.' 

Any judgment rendered in a Court of Probate, is only binding on the parties to 
the action: T7~erefore, where the plaintiff, one of ten distributees, alone 
sued the defendants, Adm'rs, etc., it was irregular for that  Court to do 
more than to adjudicate the rights of the parties before it, and give the 
plaintiff a several judgment for the amount of the estate due him. (See 
same case, 70 N. C., 665, and 71 N. C., 427.) 

PETITION to re-hear the action, in the nature of a special proceeding, 
between the same parties plaintiff and defendants, originally brought 
in the Probate Court of PERSON County, and heard upon appeal by his 
Honor, TOURGEE, J., a t  Chambers, June 10th) 1873; from the judgment 
of the court below, the defendants appealed, and the case was 
decided in this court at  January Term, 1874. (70 N. C., 665.) ( 2 ) 

The case was again before this court, upon a petition for a 
certiorari, granted by Judge TOURGEE, and was decided a t  June Term, 
1874. (71 N. C., 427.) 

All the facts relating to the case and to the points therein raised 
and decided, may be found fully stated in the two reports thereof 
cited above, and in the following opinion of Justice BYNUM delivered 
a t  the last (June) Term of this court. 

*NOTE.-This case was decided a t  the last (June)  Term of this Court. 
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Jones and Jones, for the  plaintiff. 
W .  A. and J .  TV. Graham,  for the  defendants. 

I 

BPNUM, J. R h e n  this case was first before this court, it was upon 
the appeal of the defendants from the judgment of the Court of 
Probate, refusing to re-hear, upon a petition filed there for tha t  pur- 
pose. 70 K. C., 665. It was there held, that  where parties to  a final 
judgment fail to appeal by their own default, a re-hearing is not a 
matter of right, but rests in the sound discretion of the court; and the 
appeal was dismissed. 

The same case was again before this court by appeal on a petition 
for a certiorari. 71 N. C., 427. It was then held: 1st. That  no error 
of law was alleged in the petition, and therefore it did not lie as a writ 
of false judgment to correct errors of law; 2d. Tha t  it did not lie as a 
substitute for an appeal, because the defendants did not show that  
they were in~properly deprived of the right of appeal, or tha t  they 
lost it without their default; and 3d. Tha t  the writ of certiorari did not 
lie pending the appeal to the Supreme Court, on the  petition to  re- 
open and re-hear. The appeal, therefore, was again dismissed. It is 
thus seen tha t  the case has both times, been before this court upon 
questions of practice only, and tha t  the  judgment rendered by the 

Court of Probate is still in that  court and has never been brought 
( 3 ) directly before this court for review. It is true, that when the 

case was here upon the points just named, we incidentally but 
fully discussed the merits, because the record sent up contained a full 
statement of the proceedings in the Court of Probate; but the decision 
of this court did not and could not turn, in the least, upon the merits of 
the  judgment given in tha t  court. No judgment has been given in 
this court, except judgments dismissing the appeals, which left the 
original judgment standing in the Court of Probate. This court has 
acquired no control over i t ;  and for the same reasons assigned for 
dismissing the appeal, when the case was last here, (71 S. C., 427,) the 
judgment then rendered must be affirmed now. 

But  our attention is nom- for the first time called to  the form of the 
judgment given in the Court of Probate, and to the parties plaintiff, 
k h o  were before the court. I t  seems that the citation directed to the 
defendants, (which the subsequent complaint filed and the proceedings 
thereon, shorn mas treated as a summons,) lvas a t  the instance of the 
plaintiff alone, and the case conducted as one between him and the 
defendants. 

It now appears for the first time, tha t  the plaintiff is one of ten 
distributees of the estate in the hands of the defendants. H a d  this 
objection been raised before the proper court, in apt  time, tha t  court 
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would have directed all the parties in interest to be made parties to the 
action before proceeding with the cause. But the defendants failed to 
make the objections in apt time, and cannot be heard now to raise it 
to  the prejudice of the plaintiff, who was actually before the court as 
a party to the action. In  Burns v. Ashworth, 72 N. C., 496, and cases 
there cited, i t  is held, that a defect of parties is cause of demurrer, but 
can be taken advantage of in no other way. It is then too late to make 
the objection now, even if this were the proper court in which to raise it. 
But  i t  is clear, that  any judgment rendered in the Court of Probate, is 
only binding upon the parties to the action. The other dis- 
tributees cannot be bound by proceedings to which they were not ( 4 ) 
a party and where they had no day in court; nor are the de- 
fendants bound as to them, because an estoppel must be mutual. It was 
then, evidently irregular, for the court to do more than adjudicate the 
right of the parties before the court, and to give the plaintiff a severaI 
judgment for the amount of the estate due to him. But the court under- 
took to do more, and declared the sum due by the defendants to all the 
distributees, not singly but collectively. Such a judgment was not war- 
ranted by the case, but it is one which can be easily corrected; not here, 
but in that court, on a proper application in the cause. It will then be 
the duty of the Court of Probate, to modify and change the judgment, 
so as to make it a judgment in favor of the plaintiff against the de- 
fendants for a sum certain, which should be his distributive portion of 
the amount found to be due to all the distributees, by the present 
judgment. 

It now also appears for the first time, by the affidavits of the de- 
fendants, which in great part is admitted in the counter-affidavits of 
the plaintiff, that in taking and stating the account, certain payments 
on account of his distributive share, made by the defendants to the 
plaintiff, and certain notes given by him to the administrators as 
such, were not taken into the account. I n  correcting the judgment it 
will be proper for the court, after dividing off the plaintiff's tenth, or 
distributive portion of $21,098.41, the amount found to be due to all, 
to  give the defendants credit for all payments made to the plaintiff on 
account of his distributive share, and for all sums otherwise due the 
estate by him and not accounted for in the account stated. The credits 
thus claimed by the defendants are set forth in their affidavit filed with 
their application for a rehearing, and the plaintiff's answer thereto is 
set forth in a counter-affidavit filed by him. The issues raised by these 
affidavits form the only proper subjects of investigation in ascertaining 
the amount due the plaintiff. So far as this plaintiff is concerned, the 
account as stated by the Court of Probate, should not be re- 
opened. As to the other distributees, not parties to this litigation, ( 5 ) 



I N  THE SUPREME COURT. 174 

it must go for nought. I t  was great mismangagement not to have 
joined them as parties. 

The suggestions here made are not necessary for the decision of this 
court upon the point presented for our decision, but are thrown out 
as aids to the court below in bringing to a conclusion this expensive 
litigation. 

The former judgment of this court is affirmed and the petition die- 
missed. 

PER CURIAM. Petition dismissed. 

Cited: Durham v. Hamilton, 181 N.C. 233. 

GWATHNEY. DET R C O .  v. C .  W. C h S O N .  

I n  order to remove R contract for the sale of lands from the operation of the 
statute of frauds, there must be a writing signed by the party to be charged 
therewith, or by his agent thereto lawfully authorized, containing expressly 
or by implication all  the materials of the contract. 

Therefore, where B bid off a tract of land at a n  auction sale, and the auctioneer 
immediately went to his office, some two hundred yards distant, and in the 
absence of B began to prepare a deed. and had reached the habetzdum, when 
B came in and informed him that he would not comply with his bid; in an 
action brought by A, the owner of the land, sold a t  auction, to recover the 
amount of B's bid;  I t  was held,  That  the requirements of the statute had 
not been complied with, and the plaintiff was not entitled to recover. 

CIVIL ACTION, tried before E w e ,  J, a t  Fall Term, 1875, of the Superior 
Court of CHOWAN County. 

I n  1872, one Burton conveyed to the plaintiffs a house and lot in 
Edenton, N. C., to secure certain debts, and having failed to pay 

( 6 ) the same, the trustees, on thte 14th day of March, 1874, after due 
notice, etc., offered said lot for sale. On that day their agent, one 

Petteway, offered the interest of Burton in the lot for sale at  public 
auction, and proclaimed to the bystanders the terms of the sale, the de- 
fendant being present. After several bids the interest of Burton was bid 
off and knocked down to the defendant for the sum of four hundred and 
eighty-six dollars. 

There was no memorandum made a t  the time of the bidding, but 
immediately after the property was knocked down, the attorney of the 
plaintiff, Octavius Coke, Esq., went to his office two hundred yards 
distant, and began to draw a deed therefor in the absence of the 
defendant, and when he had got to the habendurn, he was informed 
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that the defendant declined to comply with his bid, because he had 
been deceived by the plaintiff as to the title to the property. The 
deed however was drawn and tendered to the defendant on the day 
of sale, and the purchase money demanded, which he declined to pay. 

This action was brought to recover the sum of $486, the purchase 
money for the lot. 

Upon the trial his Honor intimated that the plaintiffs could not 
recover, because the agreement to purchase was void under the statute 
of frauds, whereupon the plaintiff submitted to a non suit and appealed. 

Walter Clark, for the appellant. 
Gilliam and Pruden, contra. 

RODMAN, J. The only question presented in this case is, was the 
contract by defendant to purchase land, "or some note or memorandum 
thereof, put in writing and signed by the party to be charged therewith, 
or by some other person by him thereto lawfully authorized," as is 
required by the statute of frauds. Bat. Rev., chap. 50 sec. 10. 

The contract was not signed by the defendant personally. It ( 7 ) 
is properly admitted however, that upon a purchase of land at  
auction, a signature of the defendant's name by the auctioneer, in the 
presence of the defendant and with his consent, to any writing contain- 
ing the terms of the sale, and stating him as the purchaser, will suffice. 
Cherry v. Long, 61 N.C., 466. 

Whether the auctioneer is authorized to sign the name of a purchaser 
not in his presence, and a t  an indefinite time after his bid has been 
accepted by the fall of the hammer, was discussed by the counsel. 
There are decided authorities that the signature must be strictly con- 
temporaneous with the sale. Mews v. Cam, 1 Hurl. and Nor. 486, (S. C. 
38, E. L. & E. R.) Browne on Statute of Frauds, sec. 352a) 353. Smith 
& Arnold, 5 Mason, (C. C.) 419. Walker v. Herring, 21. Grat. 678; 
Horton v. McCartg, 53 Maine, 394. 

But, without expressing any opinion on this point, we assume that 
the effect of what Coke wrote, is not impaired by the fact that it was 
written out of the presence of the defendant, and some short time 
after the bid of the defendant had been accepted. 

The case states that immediately after the sale, Coke (the auction- 
eer) went to his office, about two hundred yards distant from the 
place of the sale, and began to draw a deed for the land to the de- 
fendant, and had proceeded as far as the habendurn, when he was in- 
formed that defendant declined to comply with his bid for certain 
reasons, which he assigned. The deed was however drawn and tendered 
to defendant on the day of the sale, when he refused to accept it. The 
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case states that a copy of the deed is annexed, but in fact, i t  is not. It 
was, however, conceded by counsel, that the deed was in the usual 
form. We may assume, therefore, that i t  professed to be made between 
the plaintiffs and the defendant as parties of the first and second parts 
respectively; that it recited the conveyance from Burton to plaintiffs, 

the sale, the bid of $486 by the defendant and its acceptance by 
( 8 ) the auctioneer; the payment of the consideration, and that 

plaintiffs conveyed the land to the defendant. 
Two objections are made to this instrument as a compliance with 

the statute: 
1. Before the sale the auctioneer announced orally its terms. But 

i t  does not appear that the terms, which it may be supposed should 
state the identity of the land, and either expressly or impliedly the 
estate of the vendor, as in fee or otherwise, whether the sale was for 
cash, with or without warranty, etc., had ever been put in writing and 
read or exhibited to the bidders before the sale. Although an auction- 
eer is authorized by a bidder to sign his name as purchaser to a con- 
tract previously written, or to a writing referring to such contract, 
it is argued that it does not follow that the auctioneer is authorized to 
write out, after the sale, the terms which he may remember or suppose 
to have been orally stated by him. No authority has been found to 
extend the agency of an auctioneer so far, and to do so would open the 
door to the uncertainty and perjury, which it was the design of the 
statute to exclude. This objection is sustained by the cases above cited. 
We conceive i t  however unnecessary to express any opinion on it, and 
state it merely to show that it has not escaped our notice. 

2. Granting that Coke had authority as agent of the defendant, not 
only to sign defendant's name to a contract written and read or 
exhibited to him before the sale, but also to reduce the oral contract 
into writing after the sale; yet what Coke wrote did not contain, or 
profess to contain, all the material terms of the contract, and did not 
profess to be written, and was not in fact written, as agent of the de- 
fendant or with any intent to bind him, and consequently i t  did not 
contain defendant's signature to a written contract in compliance with 
the statute. We think this objection a good one. If i t  were conccded 
that the defendant had no right to revoke the presumed agency of 
Coke, and that  Coke had a right, notwithstanding the refusal of de- 

fendant to comply with his bid, made known to him when he 
( 9 ) had reached the habendum clause in the deed he was drawing, to 

go on and finish his draft, yet it must be observed that the con?- 
pleted draft would not necessarily or usually contain all the material 
terms of sale. In  executing a contract for the sale of land, i t  is held in 
this State, that it is the duty of the vendor to prepare and tender the 
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deed of conveyance. Christian v. rJTixon, 33 X.C., 1; Hardy v. Mc- 
Kesson, 52 N.C., 567. I n  the performance of this duty, Coke, as the 
agent of the plaintiffs, prepared the draft of a deed. The instrument 
when perfect was not to  have been, or need not to have been signed by 
defendant. It was to be the act and deed of the plaintiffs alone. Conse- 
quently i t  did not contain any words to  charge tlie defendant. When 
finished it  would not contain all the material terms of the contract of 
sale, as to  comply with the statute it must. Boydell v .  Drummond, 11 
East., 142; 10 Paige, 526; 13 Metc., 385. For example, it would usually 
recite that  the consideration had been received, although in fact a credit 
had been given for it. But however i t  may be in the case of auction 
sales not within the statute, where tlie bidder is bound from the fall of 
the hammer, yet in the case of sales of land which are within the 
statute, we consider that  the bidder cannot be bound until his signature 
is affixed to  the contract of sale. This may be done by the auctioneer or 
his clerk immediately upon the fall of the hatnmer ; but until i t  is done, 
the bidder must have a locus penitentie. Otherwise he is bound without 
his signature, contrary to the statute. Pike v. Balch, 38 Maine, 302. 

It is needless to say that if tlie finished draft would not have bound 
the defendant, a draft which stopped at the habendum would not. The 
writing up to  that  point clearly did not profess to contain all the 
material terms of the contract of sale. It is the office of the habendum 
to state with precision the quantity of the estate conveyed. It may 
enlarge or limit or qualify the estate granted in the premises, 
though it cannot be absolutely repugnant to  it. Then follow the ( 10 ) 
covenants for title, etc., if any have been contracted for. All 
these usual provisions in a contract are absent from the draft which 
Coke had written. There wa,s clearly no written contract of sale; that 
is, no writing containing expressly or by in~plication all the material 
terms of the alleged contract signed by the party to  be charged, or by 
his agent lawfully authorized thereto. 

Our conclusion is supported by numerous authorities. Stokes v. 
Moore, 1 Cox, 219; 14 Johns, 15; Givens v. Calder, 2 Den., 171; Hol-ton 
v. McCarthy, 53 Maine, 394; Mews v. Carr, 38 E. L. & Eq. Rep., 358; 
Morton v. Dean, 13 hietc. (Mass.) 385. 

The cases cited by plaintiff's counsel are not cases of sale by 
auction, and hence have no application. 

PER CURIAM. Judgment affirmed. 

Cited: Proctor v. Finleu, 119 S .C .  539; Davis v .  Yelton, 127 X.C. 
348; Hall v. iTlisenheimer, 137 N.C. 186; Dickerson v. Simmons, 141 
N.C. 327; Brown u. Hobbs, 154 N.C. 548, 556; Love v. Harris, 156 
5 . C .  91, 93; Keith v. Bailey, 185 N.C. 263; Smifh v .  Joyce, 214 N.C. 
604, 605, 606. 
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Where one riolates his contract, he is liable only for such damages as are 
caused by the breach; or such as  being incidental to the act of omission 
or commission, as a natnral consequence thereof, may reasonably be pre- 
sumed to have been in the contemplation of the parties a t  the time the 
contract was made: 

Therefore, where A contracted to furnish B a boat a t  a specified time, to be 
used by B in conveying escursio~ists  to and from different points in Beau- 
for t  harbor-an excursion train being expected to arrive a t  such specified 
time-ln a n  action against A for damages on accou~it of the breach of his 
contract: I t  WCLS held, That the measure of damages would be whbt a boat 
like A's would be worth a t  such time, if he, ( A , )  Bnew of the excursion 
and the use to which B intended to put the boat. And in arririilg a t  that 
value, the jury might coilsirler the capacity of A's boat, state of the 
weather, etc. 

Held fur ther ,  That evidence was adlnissible to show that the plaintiff had 
engaged enough passengers for this boat and his other boats on the occa- 
sion. 

This was a CIVIL ACTIOX, tried before McKny,  J . ,  a t  Spring Term, 
1875, of CARTERET Superior Court. 

The plaintiff alleged that the defendant contracted with him on 
July 5 ,  1873, to furnish a flat-boat and hands on the 16th of July, 
1873, for the plaintiff's use on the 16th, 17th and 18th days of that 
month, t o  transport passengers or excursionists from Morehead City 
to Beaufort and different points about the harbor, an excursion train 
being expected a t  Morehead City on the morning of the 16th, and that 
the defendant failed to comply with his contract. 

There was a conflict between the testimony of the plaintiff and that 
of the defendant, the plaintiff swearing tha t  i t  was an unconditional 
contract and the defendant swearing that lie agreed to  furnish the boat 

and hands if the boat was a t  home on that  day. Other witnesses 
( 12 ) testified as to the contract. The price agreed upon between the 

parties for the use of the boat was $4.00 per diem, which was 
proved t o  be the  usual price of such boats. 

The  case as decided in this court is so fully stated in the opinion of 
Justice Byn-u~  tha t  any further statement is deemed unnecessary. 

The jury rendered a verdict in favor of the plaintiff, assessing his 
damages a t  $210. 

The defendant moved the court to  grant a new trial upon the follow- 
ing grounds: 

1. The admission of improper testimony; 
2. Misdirection to the jury; 
3. Refusal to give instructions asked. 
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The motion was overruled by the court, and judgment rendered in 
favor of the plaintiff; thereupon the defendant appealed. 

Green, for the appellant. 
Hubbard and Haughton, contra. 

BYNUM, J. The terms of the contract were disputed and i t  was left 
to the jury to ascertain what was the contract. Their finding establishes 
that  i t  was unconditional and as follows: On the 5th of July, 1873, the 
defendant contracted with the plaintiff to furnish a flat boat and 
hands, on the morning of the 16th July for the plaintiff's use on the 
16th, 17th and 18th of July to transport passengers, or excursionists 
from Morehead City to Beaufort, and different points about the harbor, 
an excursion train being expected at  Morehead on the morning of the 
16th of July. The price agreed upon for the use of the boat was $4.00 
per day. The boat was not furnished, and the question was as to the 
amount of damages the plaintiff was entitled to recover. 

As evidence of his damages the plaintiff offered to prove that 
an excursion train was expected to arrive with a large number of ( 13 ) 
excursionists a t  Morehead City on the morning of the 16th of 
July, and that the plaintiff had engaged passengers for this and his other 
boats, and had received money to the amount of $600 dollars, which he 
was compelled to refund. 

The defendant objected to the admission of this evidence, and the 
court rejected so much of it as related to the receipt and repayment of 
the $600, but admitted so much as related to the excursion for the 
purpose of showing that the plaintiff had engaged passengers enough 
for this and his other boats. 

The defendant asked the court to give the jury the following special 
instructions : 

1. That the damages should not exceed the trouble and expense of 
hiring such a boat as  the defendant's, a t  the Morehead City wharf, 
on the arrival of the party. 

2. That he could recover only such amount as would cover the loss 
he would have suffered, in a fair competition that morning with other 
boats for the public patronage, irrespective of the forestalling resorted 
to by him, in the previous engagement of passengers. 

3. That the damages should be measured by an indemnity for the 
moneys actually expended, and a reasonable compensation for work 
and services performed in preparing for the transportation of passen- 
gers. 

The court without responding to each instruction asked for, gave a 
general charge to this effect: The measure of damages would be only 
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what a boat like the defendant's would be worth a t  such a time, if 
they were satisfied that  the defendant knew of the excursion and the 
use the plaintiff intended to put the boat t o ;  as the damages must 
be such as were in the reasonable contemplation of the parties a t  the  
time the contract was entered into; that  the defendant was not liable 
for more than the ordinary earnings of the boat on such occasions, and 
to arrive a t  that  they could consider the capacity of the boat, the state 

of the weather and the tide, as well as the evidence that  the 
( 14 ) plaintiff had engaged enough passengers for this and his other 

boats. 
We think these instructions are as favorable to  the defendant as he 

could ask, and are responsive to his prayer for. instructions. It is, how- 
ever, contended by his counsel in this court, that  the rule of damages 
laid down by his Honor is incorrect, in that  it authorized the jury to 
assess damages too remote in law. I n  answer to  this it is to  be observed 
that  his Honor substantially followed the rule laid down by this court 
in Ashe v. DeRosset, 50 N.C., 299: "Where one violates his contract he 
is liable only for such damages as are caused by the breach, or such as 
being incidental to the act of omission or conmission as a natural conse- 
quence thereof, may reasonably be presumed to  have been in the  con- 
templation of the parties a t  the time the contract was made." K O  safer 
rule than this has as yet been discovered by which to  distinguish proxi- 
mate damages, which may be recovered, from remote damages which 
may not be, in an action for breach of contract. General rules there 
are in abundance for estimating damages for breach of contract, as 
tha t  "the amount should be what would have been received if the 
defendant had kept his contract." Alden v. Keighly, 15 M. & W., 
117. Or "when a party sustains loss by reason of a breach of contract, 
he is, so far as money can do it, to  be placed in the same situation with 
respect to  damages, as if the contract had been performed." Robeson 
v. Harman, 1 Ex., Ch. 855-56. Or, "the true measure of damages is 
tha t  which will completely indemnify the plaintiff for the breach of the 
engagement." Shepherd v. Johnson, 2 East., 210. All will concede these 
to  be sound equitable principles, but most cases of contract vary from 
each other, and whatever general rules there may be for awarding 
damages, they must be modified by the particular cases to  which they 
come to be applied. None of the above rules afford a criterion for 
discriminating between remote and proxin~ate damages, and to meet 

our case, which turned upon the distinction, a more specified in- 
( 15 ) struction was required to restrain the jury from considering 

remote and conjectural loss on the one hand, and on the other 
allowing them to  estimate the actual loss which followed as an 
immediate and necessary consequence of the breach of contract. 
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I t  was a special occasion, and the contract was made solely in 
reference to that occasion, and so made known to the defendant at  the 
time of the contract. An excursion train with a large number of 
passengers seeking amusement or recreation at  a summer resort, was 
expected a t  Morehead City on the morning of the 16th of July, and 
to remain for three days in the vicinity. The plaintiff undertook to 
provide boats for their accommodation, and did engage this boat and 
passengers to fill it. The immediate and necessary consequence of the 
failure of the defendant to furnish the boat was the loss to the plaintiff 
of the fares of the passengers engaged by him for the trip to Beaufort, 
and excursions in the harbor. 

The contract was thus for a specific occasion and specific purpose, 
and the damage immediately and necessarily follows the breach, and 
was reasonably contemplated by both parties. The amount of damage 
incurred was a question for the jury. The defendant, had the fact been 
so, could have shown in mitigation, that the plaintiff hired, or could 
have hired, other boats in place of his, but he failed to do so, and we 
must assume that the plaintiff did not provide, and could not reason- 
abIy have provided, a substitute for this boat. The actual, immediate 
and necessary loss was for the jury, and if excessive damages were 
rendered by their verdict, as it rather appears to us was the case, the 
remedy was by an application to the Judge trying the case for a new 
trial, because of excessive damages assessed by the jury. This court is 
precluded from interfering with the action of the court below in matters 
solely within their discretion. 

This case is easily distinguished from Foard v. Railroad Company, 
53 N.C., 235; Ashe v. DeRossett, 53 N.C., 241; Boyle v. Reeder, 
23 N.C., 607, and Sledge v. Reid, 73 N.C., 440, and similar cases, ( 16 ) 
in that, in these cases the damage was accidental and unforseen, 
or merely vague, uncertain and conjectural; and in this they are im- 
mediate, necessary and reasonably certain, and such as were in the con- 
templation of the parties to the contract. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Oldham v. Kerchner, 79 N.C. 112; Lewis v. Roundtree, 79 
N.C. 125; Roberts v. Cole, 82 N.C. 295; Lindley v. R.R., 88 N.C. 553; 
Willis  v. Branch, 94 N.C. 149; Jones v. Call, 96 N.C. 345; Spencer v. 
Hamilton, 113 N.C. 51; Neal v. Hardware Co., 122 N.C. 106; Reiger 
v. Worth,  127 N.C. 236; Lumber Co. v. Iron Works ,  130 N.C. 588; 
Sharpe v. R.R., 130 N.C. 614; Critcher v. Porter Co., 135 N.C. 549; 
Owen v. Meroney, 136 N.C. 478; Machine Co. v. Tobacco Co., 141 
N.C. 289, 291; ~ L r n i t u r e  Co. v. Express Co., 148 N.C. 92; Storey v. 
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Stokes, 178 N.C. 414,415; Newby v. Realty Co., 180 N.C. 54; Builders 
v. Gadd, 183 N.C. 449. 

HARRIET SMALL, A D L I ~ ,  r. CHARLES W. SMALL AXD OTHERS. 

Where a guardian purchased his ward's land a t  a sale by the Clerk and Master, 
in a petition for partition filed by himself, and received a deed therefor, he 
holds the legal title to said land, subject to the equity of the wards, of his 
p a ~ i n g  the purchase money, as  a condition precedent to his becoming the 
owner of it. 

The creditor who takes a deed of trust, stands in the shoes of the debtor, and 
takes subject to any equity binding the lands in  the hands of the debtor. 

This was a SPECIAL PROCEEDIKG, comnlenced in the Probate Court of 
PERQUIMANS County, where issues of fact arising upon the pleadings, 
the case was transferred to the Superior Court, and tried before Eure, 
J., a t  Fall Term, 1875, upon the following statement of facts: 

Before 1856, William Small, the plaintiff's intestate, had married the 
plaintiff, who was the mother of the defendants, Wilson, William and 
Joseph Mardre, by a former marriage, and had been appointed their 
guardian by the proper court. All were infants, Joseph being also a 
lunatic. These infants owned as tenants in common a tract of land 

hereinafter known as the "White House" tract. 
( 17 ) -4t the Fall Term, 1856, of PERQUI~~ANS Court of Equity, the 

said guardian, in his capacity as guardian, filed his petition to  
sell the said tract of land for partition. A sale was ordered by the 
court, and after notice the sale was made by the Clerk and Master a t  
public bidding, when the same was bid off by the guardian, the 
plaintiff's intestate, at  the price of $1,060, who gave his bonds therefor, 
with good sureties, payable to  the Clerk and Master according to the 
order of sale. The Clerk and Master reported the sale, the purchase 
by the guardian and the execution by him of his notes, with good 
surety, to  Spring Term of said court. 

At  Spring Term, 1857, is the following entry upon the Equity triaI 
docket : 

"The report of the Master in this case is filed, and it  appearing there- 
from that  the real estate, in the proceeding mentioned, sold for a fair 
price, i t  is thereupon ordered that  the said sale be confirmed; that the 
notes be paid over to  the guardian, and that  the Clerk and Master 
make title to  the purchaser; and that  the Master be allowed $25 for 
his services." This was the last order in the court. 
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SMAW. v. SMALL. 

Thereupon the Clerk and Master surrendered to the guardian his 
notes given for the purchase of the land, and on the 1st of January, 
1858, executed a deed conveying the land to the guardian, who had 
taken possession of the same on the day of sale, and held it in 
continual possession and cultivation until his death in 1873. 

I n  his returns as guardian, made to the February Term, 1857, of the 
County Court of Perquimans, he charges himself in favor of each of his 
wards, with the sum of $331, their respective shares of the proceeds of 
sale of the land. 

Wilson L. Mardre attained the age of twenty-one years in the fall 
of 1860, and no payment was made to him by his guardian until after 
the war. 

William Mardre became of age in 1865. Joseph Mardre had 
( 18 ) been declared non compos mentis by a jury, and the defendant, 

Wilson, is his guardian in lunacy. 
At Spring Term, 1874, the defendants Mardre, instituted suit upon 

the bond of their guardian, and a t  Fall Term, 1874, recovered judgment, 
as follows: William Mardre, in the sum of $2,606.71, with interest on 
$1,785.42 from September Ist, 1874, till paid. W. L. Mardre, in his own 
right in the sum of $1,227.04, with interest on $674.24 from September 
lst,  1874, until paid. Joseph D. Mardre, by W. L. Mardre, his guardian, 
in the sum of $1,389, with interest from May 1, 1874, until paid. These 
judgment's included the sums due each as the purchase money of the 
land. 

On the 29th of October, 1867, the guardian, William Small, and the 
plaintiff, his wife, conveyed the said land to the defendant, P. H. 
Small, his son; and on the -- day of -, following, he filed his 
petition in bankruptcy and thereafter was duly discharged in the 
Bankrupt Court on the 8th day of February, 1872. William Small and 
his sons, P. H. SmalI and C. W. Small, conveyed the land in trust t o  
Elliott Brothers, to secure a debt due by William Small, deceased, in- 
testate and insolvent, and in possession of said land in 1873. 

The sureties upon the guardian bond and the sureties to the notes, 
executed by Small to secure the purchase money for the tract of land 
were insolvent at  the close of the war, but good when given. 

On the 15th April, 1874, P. H. Small conveyed the said land in 
trust to the defendant T. G. Skinner, to secure a debt due by him to 
Ginkin & Co. Neither Elliott nor Skinner had any knowledge of fraud 
in the transfer from William Small to P. H. Small. The debts recited in 
those trusts are bona fide and the Ginkin debt was assigned before due. 

The plaintiff brought this action against the heirs at  law of William 
Small to subject and land, as assets to the payment of his debts. 
The defendants, Mardre, Elliott Brothers, and Skinner by leave of 
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( 19 ) the Probate Court filed their pleas, setting up their respective 
rights in the premises. 

The Probate Court not having jurisdiction to  try the issues raised 
by the pleadings, the cause was transferred to the Superior Court. 

Upon consideration of the facts agreed, his Honor adjudged that  the 
land be sold by a commissioner named, and that the defendants 
Mardre, were entitled to have the general assets of the intestate's estate 
applied to  their judgments with the other indebtedness of the intestate, 
and that  they had a lien upon the land and upon the proceeds of its 
sale, to  satisfy any part of the principal or interest of the unpaid sum 
bid by the intestate after the pro rata payment of the intestate's assets, 
and the court directed an account for that  purpose. The defendants, 
Elliott Brothers and Skinner, moved the court to  dismiss the appli- 

Spring Term 1857, could not be collaterally impeached in this proceed- 
ing, and for other reasons. 

The motion was overruled by the court, whereupon the defendants 
Skinner and Elliott Brothers appealed. 

Busbee and Busbee, Smi th  and Strong and Batchelor, for the 
appellants. 

Gilliam and Pruden, contra. 

PEARSON, C. J. In  the argument before us, the counsel for "the 
Mardres" did not impeach the decree ordering a sale of the land for 
partition, or draw in question the validity of the deed executed by 
the Clerk and Master, so far as i t  had the effect t o  pass the legal title 
to  William Small; but he put the equity of his clients to have a prefer- 
ence over the other creditors of Small in respect to  the fund arising 
from the sale of the land, on the ground of the fiduciary relation of 

Small as their guardian. He filed the petition to have the land 
( 20 ) sold for partition as their guardian, and in that capacity pro- 

cured every order in the proceeding to be made, the result of 
which was, whether upon a preconceived intention on his part to  de- 
fraud his wards out of a tract of land that  adjoined his own land, or as 
a mere incident of his subsequent insolvency, is an immaterial question, 
for so i t  is, Small, the guardian has procured the legal title of his 
wards land without paying for it. 

The question is, could he in conscience rely upon the legal title thus 
acquired by his own acting and doing, without any agency or concur- 
rence on the part of his wards to  deprive them of their land, or was 
he not bound in equity, when he found he was not able to  pay for the 
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land, either t o  reconvey the land, or to  give them a priority in respect 
to it  over his general creditors. 

The Constitution, in its provisions in regard to homesteads, refuses 
to recognize a vendee as the owner of lands which he has not paid for, 
as against the vendor, although he may have executed a deed as against 
the general creditors of the vendee or a subsequent purchaser, with 
notice of the fact that the land has not been paid for. Our courts acts 
upon the principle that where the parties are "at arms length" and the 
vendor, instead of retaining the title to  secure the purchase money, 
choses t o  make title and trust the vendee for the money, i t  becomes 
a mere personal debt, and the vendor having, of his own folly, let go his 
security, must be content to  stand on the same footing with other 
persons. 

But our case does not rest upon that  doctrine, and is put on a plain 
equity arising out of the fiduciary character of Small as guardian. He 
and his wards were not parties acting "at arms length." He was the 
only actor on the stage and the whole proceeding was managed by him; 
so as against his wards, although he had acquired the legal title, still he 
held i t  subject t o  the equity of his paying for the land as a condition 
precedent to his becoming the owner of it. 

Granting this position, it was contended that the equity of the 
Mardres was barred by the fact that  Small had held adverse 
possession of the land, under the deed of the Clerk and Master, ( 21 ) 
for seven years; the question intended t o  be presented depended 
upon whether in counting time it  began a t  the date of the deed, or a t  
the time when the wards respectively became of age. The idea that a 
guardian could hold adversely to  his ward before the ward became of 
age, was so absurd that this position was abandoned. 

3. It is settled in this State, that a deed in trust t o  secure creditors 
is not a voluntary conveyance within the meaning of the statute of 
Elizabeth; but the counsel of the appellants did not refer to any case 
or give any reason in support of the position that  a creditor who takes a 
deed of trust conveying a tract of land, to  secure an existing debt, 
stands in a better condition than the debtor in regard t o  an equity 
which has attached to the land in the hands of the debtor. The 
creditor who takes a deed of trust is not out of pocket one cent, so he 
stands in the shoes of the debtor and takes subject to  any equity bind- 
ing the land in the hands of the debtor. 

This is too plain for discussion, and the facts set out do not raise 
what would have been an interesting question, viz: is one who takes a 
deed to secure advancements t o  be afterwards made subject to an 
equity of which he had no notice. 

There is no error. 
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PER CURIAM. Decree below confirmed. 

Cited: Todd v. Outlaw, 79 N.C. 242; Day v. Day, 84 N.C. 410; Davis 
v. Rogers, 84 N.C. 416; Southerland v. Fremont, 107 N.C. 572; Bank v. 
Adrian, 116 N.C. 548; Carpenter v. Duke, 144 N.C. 293; Sykes v. 
Everett, 167 N.C. 607; Starr v. Wharton, 177 N.C. 325; Weil v. Herring, 
207 N.C. 9 ;  Wallace v. Wallace, 210 N.C. 657,658; Owen v. Hines, 227 
N.C. 239; Finance Corp. v. Hodges, 230 N.C. 582. 

RORY BARNES, ADM'R, V. THE PIEDMONT & ARLINGTON LIFE 
INSERANCE COMPANY. 

The intestate of the plaintiff contracted with the agent of the defendant for the 
insurance of his life. The agent agreed to insure his life for a period of 
six months, in the sum of five thousand dollars, in consideration of the 
payment of the sum of fifty dollars. The intestate paid to the agent forty- 
five dollars. No written application for a policy was ever made, and no 
policy was ever issued. The balance of the fifty dollars was never paid, 
and no reason was assigned for the failure to pay the same. Upon a 
demurrer to the complaint: I t  was held, that  the plaintiff was not entitled 
to recover. 

CIVIL ACTION, tried upon demurrer, before Buxton, J., at Spring Term, 
1875, of HARNETT Superior Court. 

The complaint alleged: That J. B. Barnes is dead and the plaintiff 
has been duly appointed, and qualified as his administrator. 

That on or about the 25th day of June, 1873, the intestate of the 
plaintiff, and the defendant through its authorized agent agreed, that if 
the intestate would pay the defendant the sum of fifty dollars, the de- 
fendant would insure the life of the intestate for a period of six months, 
and in case the intestate should die within said period, the defendant 
would pay to the personal representative of the intestate, the sun1 of 
five thousand dollars. 

That shortly after this agreement, the intestate paid to the defendant, 
through its agent, about forty-five dollars, all that lie agreed to pay, 
except $5.67, which was received on said agreement by the defendant, 
and no part thereof has ever been returned, either to the intestate during 
his lifetime, or the plaintiff since his death. 

That before the expiration of said six months, the intestate died, and 
the defendant was notified of his death, and demand duly made upon 
the plaintiff to pay the five thousand dollars, or a ratable part thereof, 
which the defendant refuses to do. 
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That  no policy of insurance was ever issued by the defendant ( 23 ) 
t o  the intestate, and if any written application was ever made 
by the intestate to  the defendant, the plaintiff has no copy of it, and 
has never seen the same. 

To  this complaint the defendant demurred, upon the ground that  i t  
did not state facts sufficient to  constitute a cause of action: 

1. I n  that i t  does not set forth in said complaint the application made 
by said J. B. Barnes, which is a material and necessary part of the 
contract, if any, made between the parties, and the basis of said com- 
plaint, and the plaintiff should allege and prove the truth thereof. 

2. That said complaint does not allege that the first premium was 
paid by the plaintiff's intestate, or a proper receipt from any authorized 
agent of the company given therefor. 

3. That said complaint does not allege that any policy was ever de- 
livered to  the plaintiff's intestate, or that he was legally entitled 
thereto, and such allegation is a material and necessary part of said 
complaint, to show that  any contract was in fact or in effect consum- 
mated or entered into by the said parties. 

Upon the hearing, his Honor in the court below, sustained the de- 
murrer, and gave judgment in favor of the defendant; thereupon the 
plaintiff appealed. 

Merrimon, Fuller an,d Ashe, for the appellant. 
No counsel in this court, contra. 

SETTLE, J.  The demurrer must be sustained. The plaintiff does not 
allege that his intestate complied with his contract, or that he offered 
t o  do so. 

By the contract the intestate agreed to pay the defendant "fifty 
dollars," as a consideration for a policy of insurance on his life for six 
months. He paid only forty-five dollars, and gives no excuse for his 
failure to  pay the full amount. 

The complaint states that  no policy of insurance was ever ( 24 ) 
issued by the defendant to  the intestate; and that if any written 
application for insurance was ever made by the intestate to  the de- 
fendant, the plaintiff has no copy, and has never seen the same. As 
the intestate failed to  comply with his part of the contract, his 
representative cannot call upon the defendant to  perform his part. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 



R. Y. McADEN v. OCTAVIUS HOOKER,  GUARDIAN OF JOSIAH 
TURNER,  SR., AND JOSIAH TURNER,  J R .  

A judgment confessed (by the Guardian of one who is non. compos meritis,) 
under the provisions of sections 325 and 326, C. C. P., if the statement re- 
quired be verified by the guardian, in the absence of fraud, is not irregular. 

MOTION in the cause heard before his Honor, Judge McKoy, a t  Spring 
Term, 1875, of the Superior Court of ORANGE County. 

One Evans Turner, administrator of Josiah Turner, Sr., and John 
W. Kirkland, a creditor by junior judgment, moved the court to set 
aside the judgment in this action, confessed by thc defendants. 0. 
Hooker, guardian of Josiah Turner, Sr., and Josiah Turner, Jr .  The 
facts in the case are so fully stated in the opinion of the court that any 
further statement is deemed superfluous. 

Upon the hearing the motion was allowed by the court, and the 
plaintiff appealed. 

Merrimon, Fuller and Ashe, for the appellant. 
J .  W .  Graham, contra. 

RODMAN, J. On the 26th October, 1868, Josiah Turner Sr., 
( 25 ) and others executed the following instrument 

STATE OF NORTH CAROLINA, 
Orange County. 

) October 26th) 1868. 

Know all men by these presents that  we, Josiah Turner, Sr., Josiah 
Turner, Jr., William Turner, Julian S. Turner, John Turner, are held 
and firmly bound unto George W. Swepson in the sum of five thousand 
dollars, good and lawful money of the United States, to  the true and 
faithful payment whereof to him, the said George W. Swepson, his 
heirs, executors and administrators, jointly and severally, signed with 
our hands and seals the day and date first above written. 

The condition of this obligation-that George W. Swepson having 
agreed to loan, a t  the rate of eight per cent, interest per annum, five 
thousand dollars to ,Josiah Turner, Sr., to purchase a printing press and 
material for a paper to  be conducted by Josiah Turner, Jr., i t  is agreed 
and understood that Josiah Turner, Jr., is to  draw on or receive from 
said Swepson, as the wants of the printing establishment may require, 
an amount not to exceed five thousand dollars, and we and each of us do 
agree, and by this bond bind ourselves to  pay according to this bond 
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such sum or sums as may be loaned or furnished by said Swepson to 
said Josiah Turner, Jr., not exceeding five thousand dollars. 

(Signed.) JOSIAH TURNER, SR., [SEAL.] 
JOSIAH TURNER, JR., [SEAL.] 
JULIAN S. TURNER, 
JOHN TURNER. 

On 20th March, 1869, a petition was filed in the Probate Court of 
Orange County to have the said Josiah Turner, Sr., declared non com- 
pos mentis, and on 22d of March, 1869, he was so declared by an 
inquisition, and 0 .  Hooker was duly appointed his guardian. At 
some time thereafter, (the date is not given,) the following pro- ( 26 ) 
ceedings were had before the Clerk of Orange Superior Court: 

IN THE SUPERIOR COURT, 
R. Y. McAden us. 0. Hooker, ORANGE COUNTY. 

guardian of J .  Turner, Sr., Statement and affidavit and and J .  Turner, Jr. confession of judgment. 
The defendants allege : 
1. That  Josiah Turner, Sr., is a lunatic, and 0. Hooker is his 

guardian. 
2. That there is due the plaintiff from these defendants, by bond, 

five thousand dollars with interest at  eight per cent. from the 26th of 
October, 1868. 

3. That the money, $5,000, was borrowed from the assignee of the 
plaintiff by the defendants, and a bond was given therefor, and is justly 
due the plaintiff. 

4. These defendants authorize the entry of judgment against them 
for five thousand dollars, with interest thereon from the 26th October, 

JOSIAH TURNER, ,JR., 
0 .  HOOKER, Guardian. 

Personally appeared before me, George Laws, Clerk of the Superior 
Court of Orange, J. Turner, Jr., and 0 .  Hooker, guardian of J .  Turner, 
Sr., who being duly sworn, maketh oath that the above statement is 
true. 

JOSIAH TURNER, JR., 
0 .  HOOKER, Guardian. 

On filing the within statement and affidavit, it is adjudged by the 
court that the plaintiff recover of the defendants five thousand dollars, 
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with interest on five thousand dollars from 26th October, 1868, until 
paid, together with three dollars, cost of this confession of judgment. 

(Signed.) GEORGE LAWS, 
Clerk of the Superior Court. 

On 30th October, 1871, the Clerk of Orange Superior Court 
( 27 ) made the following entry on his judgment docket: 

R. Y. McAden us. 0. Hooker, I Judgment $5,000.00. Inter- 
guardian of Josiah Turner, est from 26th Oct. 1868, 
Sr., and Josiah Turner, Jr. a t  eight per cent. 

On 2d December, 1872, an execution issued on said judgment, under 
which certain lands of Josiah Turner, Sr., were sold by the Sheriff of 
Orange county, and the net proceeds were paid to McAden, the plaintiff. 
Josiah Turner, Sr., died in November, 1874. At Spring Term, 1875, of 
Orange Superior Court, the administrator of Josiall Turner Sr., and 
Kirkland, who describes himself as a creditor of Josiah Turner Sr., by 
junior judgment, moved to vacate the judgment above mentioned, upon 
the following grounds : 

1. That said statement is not signed by Josiah Turner Sr., or verified 
by his oath. 

2. That 0. Hooker as guardian of Josiah Turner Sr., could not con- 
fess a judgment against his estate. 

3. That no recovery could be had against the estate of Josiah 
Turner Sr., except by an action commenced by a summons served as 
prescribed by sec. 82, Code of Civil Procedure. 

4. That a t  the time the debt was contracted upon which said judg- 
ment was entered, Josiah Turner Sr., was incapable of understanding 
or transacting business on account of old age and mental imbecility, 
and a further motion will be made that you, (McAden) return all 
monies collected upon executions issued on said judgment. 

On this motion, the Judge made the following order: 
"1. That upon the first three grounds set forth in the notice given in 

this proceeding, the said judgment should be set aside and vacated, as 
far as the same affects the estate of the (said) Josiah Turner Sr., the 
same being irregular for the want of the oath of the said Josiah Turner 

Sr.; and that  all proceedings to establish a debt against the 
( 28 ) estate of a person who is non compos mentis, should be by an ad- 

versary suit, and the summons served on both, on the lunatic 
or person non compos mentis, and also his guardian or committee. 

2. That R. Y. McAden return the amount for which he receipted the 
execution issued on the said judgment for $5,000 to the Sheriff of 
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Orange county (who had other executions in his hands against the said 
Josiah Turner Sr., on the day of sale,) on or before the first day of 
the next term to be held subject to the further order of this court." 

From this judgment the defendant, (so says the record, but i t  prob- 
ably means McAden the plaintiff,) prayed an appeal to this court. 

It will be noted that his Honor puts his judgment not upon the 
ground that Turner was non compos when the contract was made, but 
entirely upon the ground that the judgment confessed was irregular 
because it was not, (and of course could not be,) sworn to by Turner 
personally, but by his guardian. 

There was no evidence that Turner Sr., was non compos when the 
contract was made, and none that any fraud was practiced on him, or 
that the debt was not honestly owing. 

The judgment was confessed under secs. 325, 326, 327, of Code Civil 
Procedure section 326, requires that "a statement must be made, signed 
by the defendant and verified by his oath to the following effect, etc." 

1. Was the judgment irregular? That is to say, was it unauthorized 
by the Code? The counsel did not refer us to any authority on this 
point, and we are not aware of any. When a person becomes lunatic, 
he does not thereby becomc exempt from the payment of his antecedent 
debts, and any creditor may bring an action on his claim. The summons 
in such action would be served upon the lunatic and also upon his guar- 
dian. The guardian might appear for the lunatic and defend. Perhaps 
if he refused to appear, the court might appoint a guardian ad 
litem, though I know of no precedent for such a proceeding. At ( 29 ) 
all events, if the guardian pleaded, there might be a valid judg- 
ment, in invitum, rendered against the lunatic. But if the guardian, 
after appearance, thinks that there is no defense, and tha: the creditor 
ought to have judgment, may he not permit judgment to go by nil dicit? 
In  White v. Albertson, 14 N.C., 241, the process had been served on the 
guardian above, and not on the infants also, as it should have been, 
and the guardian permitted judgment against the infants by nil dicit; 
yet i t  was held that the judgment was not irregular, although in that 
case ~t was said the court had acted unadvisedly in permitting the 
guardian whose interests were opposed to those of the ward to represent 
him in that case. The analogy between infants and lunatics is so close 
as to justify the conclusion that a similar judgment against a lunatic 
would not be irregular. 

If a guardian can permit such a judgment, which is apparently only 
in invitum, but in substance a judgment by confession, i t  is difficult 
t o  see any reason why the guardian cannot, in form, confess a 
judgment against the lunatic. The object of the section, cited from 
the Code, was to permit a debtor who could not dispute the debt to 
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submit to  a judgment a t  a moderate expense in costs, and without wait- 
ing for term time. It enabled the parties to dispense with all unnecessary 
formalities. It is contended, however, that the personal signature and 
oath of the lunatic defendant are required, and that his guardian has 
no authority to  substitute his own signature and oath; and this is true 
if we must adhere literally to  the law. 

But, in  construing it, we are entitled to  enquire what was the object 
of the act, and whether tha t  object requires a literal construction, 
or will be best attained by one more liberal. 

A person, sui juris, may confess a judgment in court, in term time 
by attorney, properly authorized, and we conceive one object of the 

act to  have been to enable such persons to  confess judgment 
( 30 ) in like manner out of term. A literal construction would pro- 

hibit this and deprive the act of much of its utility. The object 
in requiring an oath as to the verity of the debt, was to  restrain the con- 
fession of false debts in fraud of creditors. This object is as well 
attained by the oath of a person authorized to  act for the debtor, and 
knowing the essential fact, as by that of the debtor himself. I n  this 
case both the guardian and the other defendant swear to the statement 
of their own knowledge. 

I n  our opinion the judgment was not irregular. If the judgment were 
sought to  be reversed on the ground that  either the original contract or 
the judgment was fraudulent, or without consideration, and therefore 
fraudulent, as to  other creditors, the question would be different. . 

But as there is no allegation of that  sort, i t  is useless to discuss the 
question. The allegation that  Turner, Sr., was non compos a t  the time 
of making the contract, is not sworn to by the petitioners, and there is 
no evidence ip support of it. 

Let this opinion be certified. 
PER CURIAM. Judgment below reversed. 

Cited: Moore v. Gidney, 75 N.C. 41 ; Blake v. Respass, 77 N.C. 197; 
Sharp v. R. R., 106 N.C. 321. 

( 31 1 
ELIZA A. MIAZZA r. JAMES GALLOWAY AND OTHEBS. 

I n  granting a n  order for a person to sue in forma pauperis, it is sufficient com- 
pliance with the statute, Bat. Rev., chap. 17, sec. 72, for the presiding 
Judge to be satisfied by a certificate of counsel or otherwise, that  the plain- 
tiff has an honest cause of action on which he may reasonably expect to 
recover. 
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An affidavit, certified by the Clerk of a Chancery Court of another 'State, with- 
out having the testimonial of the Judge of said Court, that  the person so 
professing to be Clerk was such ofieer, and that  he had authority to  admin- 
ister oaths, is not so legally authenticated as  to  authorize a Judge of this 
S ta te  to act under it. 

CIVIL ACTION, tried before his Honor, Judge Furches, at  Fall Term, 
1875, of the Superior Court of WILKES County. 

The following is substantially a statement of the case as sent to this 
court as a part of the record. The action was brought by the plaintiff 
against the defendants for the partition of a tract of land situated in 
Wilkes County, N. C. The plaintiff alleged that the plaintiff and de- 
fendants were tenants in common, and demanded an account of the 
rents and profits. The summons was returnable to Fall Term, 1875, 
of the Superior Court of said county, at  which term, and before answer- 
ing the complaint, the counsel for the defendants moved the court to 
revoke the order heretofore made allowing the plaintiff, who is a resi- 
dent of the State of Mississippi, to sue in forma pauperis, upon the 
ground that  the same had been improperly granted, as there was no 
sufficient affidavit of the plaintiff, as required by law, upon which to 
ground the order, and for other reasons, which wiII fully appear by 
reference to said affidavit, petition and order. The defendants also 
moved the court to require the plaintiff to  give the undertaking re- 
quired by law or dismiss the action. 

The complaint alleges that a partition of said land had been made in 
the year 1851, by order of the Court of Equity of Wilkes 
County on a proceeding in said court, in which the plaintiff's ( 32 ) 
name had been used as a party plaintiff and as a feme sole, when 
she was a t  the time a feme covert, and that  her name had been used in 
said action without her knowledge or consent. 

His Honor refused to allow the motion, and the defendants appealed. 
The following is a copy of the affidavit of the plaintiff: 

"The plaintiff maketh oath that she is unable to give the sureties 
or make the deposit required by the laws of the State of North Caro- 
lina to enable her to prosecute the above entitled action against the 
defendants, and further that she is advised and believe that she has 
good cause of action against them. She therefore prays the honorable 
Court that she may be allowed to sue in forma pauperis. 

Sworn to and subscribed before me this 29th day of May, A. D. 1875. 
MURRAY PEYTON, 

Chancery Clerk Hinds County, Miss." 
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The following is the certificate of counsel: 

"We, the undersigned practising attorneys, hereby certify that we 
have examined the case of the plaintiff and believe that  she has a good 
cause of action against the defendants in law and in fact. This 16th 
day of August, 1875. 

THOS. J .  DULA, 
S. S. WITHERSPOON." 

The following is the order of the Court made upon the affidavit: 

In  the above entitled action, upon reading the affidavit of plaintiff 
and the certificate of counsel, i t  is ordered that the plaintiff, Eliza A. 

Miazza, be allowed to prosecute her said action against the de- 
( 33 ) fendants, James Calloway and others, without giving security 

or making the deposit required by law. No officer shall require 
of her any fee, neither shall she recover any cost. 

Armfield and Folk and Johnstone Jones, for t h e  defendants. 
Xrnith and Strong, contra. 

RODMAN, J .  The plaintiff was allowed by the Judge to prosecute her 
action in forma pauperi, upon her presenting to  him a certificate of 
two counsel to  the effect that  they had examined her case, and were 
of opinion that  she had a good cause of action, and her affidavit of her 
poverty. The affidavit purported to  have been sworn to before the clerk 
of the Chancery Court of Hinds county, Mississippi, and was authenti- 
cated by what purported to  be the seal of that court. The defendant 
contends that  the Judge exceeded his powers, because the statute, 
Bat. Rev. chap. 17, sec. 72, (Act of 1868-'69, chap, 96) was not com- 
plied with. 

That statute is in these words: "Any Judge, Justice of the Peace, or 
Clerk of the Superior Court, may authorize any person to sue as a 
pauper in their respective courts, when he shall prove by one or more 
witnesses that  he has a good cause of action, and shall make affidavit 
that  he is unable to  comply with the provisions of the last section," 
which requires a bond with security, or a deposit of money with the 
Clerk. 

The defendant contends: 
1. That i t  appears that  no witnesses were examined by the Judge. 
2. That the affidavit was not sufficiently authenticated. 
A s  t o  t h e  first point: The Code of Civil Procedure, section 72, pro- 

vided that a Judge might allow any person to sue as a pauper upon a 
certificate from any attorney that in his opinion such person had a 
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good cause of action, and upon his statement that he u~ould prosecute 
the demand without fee. This last requisition was an incon- 
venient impediment to the bringing of pauper actions. From its ( 34 ) 
having been omitted, we may suppose that  one, if not the main 
object of the  Act amending the Code, was to get rid of this restriction, 
which was obnoxious to  members of the bar. The intention then was 
to  facilitate pauper actions. A literal construction of the Act would 
make them almost impossible, and ~ o u l d  moreover lead to absurdities 
which we cannot, without disrespect to the Legislature, suppose that  
they intended. The pauper is required to  prove before the Judge his 
right to  recover, by witnesses: that is, by persons who personally know 
the facts, and whose evidence would be sufficient on a trial to  make out 
a prima facie case. Yet he cannot compel the attendance of his witnesses 
for this purpose by process, and by the hypothesis that he is a pauper, 
he cannot procure their attendance by paying their expenses. Nor is 
any provision made for taking their depositions if they be sick or non- 
residents. I n  addition to this, the Judge who should try a case wholly 
without prejudice and without having received a bias from any one- 
sided statement, is required to  hear the plaintiff's version of the facts, 
and to  express an opinion that  prima facie he is entitled to  recover. For 
a Judge to permit himself to be "talked to" privately by parties or their 
attorneys about a case pending before him, is indecent, and perhaps 
criminal. The Legislature never could have intended this and me are 
con~pelled to conclude that it never intended anything more than that 
the Judge should be satisfied by a certificate of counsel or otherwise 
tha t  the  plaintiff had an honest cause of action, on which he might 
reasonably expect to recover. No doubt this is substantially the 
law of every State in the Union, and we cannot believe that  the Legis- 
lature intended to alter a practice sanctioned by convenience and by 
long and universal usage. 

As to the second objection: We think that the affidavit n7as not 
legally authenticated so as to  authorize the Judge to act on it. There 
was required, in addition, a testinlonial from the Judge of the 
Court that the person professing to be Clerk of the Chancery ( 35 ) 
Court was such officer and that he had authority to administer 
oaths. Bat  Rev., chap. 43, sec. 9. 

The Judge below need not necessarily dismiss the plaintiff's action 
by reason of this informality in the authentication of her affidavit. He 
may, if he shall think proper, continue the cause until she has reason- 
able time to supply the defect, either by procuring the testinlonial of 
the Judge or by swearing to  her affidavit before a Commissioner for 
this State in Mississippi, which latter may be the more prudent course. 

30 
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PER CURIAM. The order allowing the plaintiff to sue as a pauper is 
reversed, and the case is remanded to be proceeded in accordance to law. 
Neither party will recover costs in this court. 

Let this opinion be certified. 

Cited: Stell v. Barham, 85 N.C. 89; Ogburn v. Sterchi Brothers Store, 
218 N.C. 509. 

( 36 
RICHARD POTTER v. W. L. MARDRE, AND OTHERS. 

If a person bestows his labor upon the property of another, thereby changing 
i t  into another species of article, (as if corn be made into whiskey, etc.,) 
the property is changed, and the owner of the original material cannot 
recover the articles in its altered condition ; but is only entitled to its value 
in  the shape in which i t  was taken from him. 

I n  an action far  the claim and delivery of personal property, the issuing of a 
summons is necessary to give the Clerk jurisdiction to  make the order to 
the sheriff, requiring him to take such property and, deliver the same to 
the plaintiff, and a n  order to that  effect without such summons, is no justi- 
fication to the sheriff or the defendant for any action in the premises. 

This was a CIVIL ACTION, tried before his Honor Judge Eure, a t  
Spring Term, 1875, of the Superior Court of PERQUIMANS County. 

The following statement of the case accompanies the record sent up 
to this Court: 

The plaintiff's wife is the owner of a life estate in right of dower in a 
tract of land in the county of Perquimans, and the plaintiff is, and 
has been, in possession of the same for many years. 

The defendants own the reversion in said land after the termination 
of the life estate of the plaintiff's wife. 

In 1873, the plaintiff cut down two trees on said land, and used the 
timber therefrom, partly to build a boat or canoe for fishing, and 
partly to make shingles for repairing the houses on the farm. Shortly 
thereafter the defendants made demand for the canoe, which being 
refused, they commenced an action "for the claim and delivery of 
personal property" for the same. Under the proper process issued from 

the Superior Court in said action, they went upon the premises 
(37  ) of the plaintiff with the sheriff of the county, who took the 

canoe out of the plaintiff's possession and delivered it to the 
defendants, who carried it away and still have it in their possession. 

The defendant in that action, Potter, did not replevy or offer to re- 
plevy the canoe. No copy of a summons or other paper or process was 
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then, or a t  any time, left with Potter. No record of the action was made 
in the Superior Court, and there was no appearance of either plaintiffs 
or defendants in the action, nor any judgment demanded or rendered 
in the same. The only return made in the action was of the original 
affidavit and order of the Clerk, with the following endorsement by the 
Sheriff: 

Executed July 22d, 1873, by taking one boat or canoe from Mr. 
Potter and delivering to Mardre. Sheriff's fee $1.00, paid by the 
plaintiff. 

(Signed.) H. WHITE, Sheriff. 

There was no farther prosecution of the action by the plaintiff, 
Mardre. 

The Plaintiff in this action claims five hundred dollars damages 
against the defendants for the trespass committed by them in entering 
the plaintiff's premises and taking the canoe. 

The plaintiff proved his title and possession of the locus in quo, and 
the taking of the canoe by the Sheriff and the defendants. Also that 
the location of his land was valuable and convenient for fishing 
purposes, and that in consequence of his canoe being taken from him 
he was much hindered and damaged in fishing during the Spring of 1873. 

The defendants offered to prove that the taking of the canoe was 
under "due process in said action for claim and delivery." 

The plaintiff objected, on the ground that the defendants had 
abandoned that action, and should not be allowed to protect themselves 
under any process issued in it. His Honor overruled the 
objection and admitted the evidence. (38 

The plaintiff requested the court to charge the jury, that if 
they believed the defendants did so take the property, they were tres- 
passers, and they must find for the plaintiff; and that if they believed 
the defendants used the power of the court to accomplish a wanton 
trespass on the property of the plaintiff, and afterwards failed to prose- 
cute their action to judgment, they would be justified in giving a 
verdict against the defendants for vindictive damages. 

The court refused to give the instruction, and charged the jury, that 
there was no evidence of such wanton abuse of the process of the court, 
and that the plaintiff had no right to apply the timber on the land to 
building boats, and that the defendants, as reversioners, were entitled 
to the trees after they were cut for that purpose. 

The plaintiff then asked the court to charge the jury that even if 
defendants were entitled to the trees, that they were not entitled to 
the canoe, after the trees were worked up as such, and if the plaintiff 
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committed a wrong in cutting the trees, the defendants' remedy was not 
"claim and delivery of personal property," but a civil action for waste. 

The court refused so to charge, but instructed the jury that the 
defendants had a right to the canoe, and to recover i t  in such action. 

Under these instructions the jury rendered a verdict for the de- 
fendants. Motion for a new trial; motion refused. Judgment for 
defendants and appeal by plaintiff. 

Gillam and Pruden, for the appellant. 
No counsel, contra, in this court. 

RODMAN, J. 1. The plaintiff had a right to cut trees for the neces- 
sary repair of the farm buildings, but none to cut trees for building 
a boat to be used for fishing. When the trees were felled, the property 
in them vested at  once in the reversioners, who could have maintained 

trover, or by our statute replevin, for the timber, and could have 
( 39 ) recovered for so much as the plaintiff could not show that he 

had applied, or was about to apply, to a lawful purpose, such as 
the repair of the buildings, etc. These propositions were resolved in 
Bowles' case, 11 Rep., 79, and have been recognized as law ever since. 

2. It does not follow, however, that the reversioner could maintain 
trover or replevin for the canoe which was made from the trees. 

It is not necessary to decide this question a t  this time; but it is 
proper to do so, because, as under our opinion, there must be a new trial, 
and the plaintiff on the present state of facts, is entitled to recover, 
the question as to the measure of damages will then necessarily arise. 
On the question stated, there is a discord between the authorities that 
cannot be reconciled. The most important of them will be found in 2 
Kent. Com., 361; Sedgwick on Dam., 483, and in the very recent case 
of Heard v. James, 49 Miss., 236. It is unnecessary further to refer to 
them. We are not aware of any decision in this State directly in point. 

It seems to be generally agreed that if the person who bestows his 
labor on the property of another, thereby changes it into another 
species of article, as if corn be made into whiskey, or silver coin into a 
cup, or timber into a house, the property is changed, and the owner of 
the original material cannot recover the article in its altered condition, 
but must content himself with the value of the article in the shape in 
which it was taken from him. I n  the civil law i t  is said that the 
property is changed whenever the species is so far changed that it 
cannot be reduced to its former rude materials-examples of which 
are when timber is made into a bench, or chest, or ship. The common 
law differed from this, and it was held that so long as the owner of the 
original materials could identify them, he could follow them into 
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the manufactured article, as if leather be made into shoes, or ( 40 ) 
cloth into a coat, or a tree be squared into timber. 

I n  some of the decided cases much weight seems to be given to  the 
fact whether the manufacturer was a conscious and wilful trespasser, 
or took possession of the raw material in good faith and under an honest 
mistake as to the title. 

Sometimes the decision as to  the measure of damages is made to 
turn on the form of the  action, as to whether in trespass for entering on 
plaintiff's land and cutting and carrying almy timber, tvhich defendant 
afterwards manufactured; or in trover for the conversion of the manu- 
factured article, or in replevin for its possession in specie, as in the case 
cited from Mississippi. 

We think that most of the American cases hold that  when the alter- 
ation of the timber taken by a trespasser has gone no farther than its 
change into boards, or shingles, or staves, the owner of the timber may 
follow his property into the manufactured article, and recover its value 
in that shape. But  we have found no case where the change of species 
was greater than that.  Such we think was the current of American de- 
cision prior to  1851, when the case of Bennett v. Thompson, 35 X.C., 
146, which will hereafter be noticed, was decided. 

I n  this conflict of opinions, which when united we are accustomed to 
consider authority, we can only adopt that  rule which seems most 
reasonable. I n  our opinion the equitable rule is tha t  stated from the 
civil law. The property is changed by a change made in its species or 
substantial form, if made by one who was acting in good faith and 
under an honest belief tha t  the  title was in him. 

This doctrine is not based on the idea that a trespasser, although he 
may act under an honest but mistaken belief in his own title, can law- 
fully transfer the property in timber from the owner to himself by 
changing it into sonle more valuable species; but on the idea that  the 
trespasses by so doing destroys the original article, as if he had 
burned it, and is responsible to the owner as if he had burned i t ;  ( 41 ) 
and on the idea tha t  the principle adopted is more likely to  do 
justice to  the parties concerned than any other. 

B y  this rule the owner of the original material will recover the value 
of his material which is the extent of his loss, n-ith such additions as  a 
jury may think proper to  make if the taking or conversion was wilful, 
or attended by circumstances or aggravation. Whereas, if the owner of 
the  material* could always follow them, however much their value 
might have been enhanced by the labor of the manufacturer, i t  would 
lead to  results unjust and even absurd. For example, if the owner of 
the  trees can recover the staves made from them, why not the casks 
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made from the staves; and if in replevin he can recover the planks, why 
not the ship built with the planks, etc. 

This principle of equity is supported by the analogy of the rule 
established in this State by the decisions, which hold that a vendee of 
land by a par01 contract of sale who takes possession and makes 
improvements, and is afterwards ejected by the vendor, may recover 
the value of his improvements. Albea v. Grz'fin, 22 N. C., 9. So if one 
who has purchased land from another not having title, enters and 
improves, believing his title good, and is ejected by the rightful owner, 
he is entitled to compensation. 

I n  both these cases, one who is morally innocent has confused his 
property with that of another, and he is held entitled to separate it in 
the only way i t  can be done, viz: by being allowed the value of his 
improvements in the raw material. The case of Bennett v. Thompson, 
ubi, supra, was an action of trespass for entering on plaintiff's land 
and felling timber which was afterwards converted into boards and 
shingles. This court held that the measure of damages was the value 
of the trees when felled, and not the value of the manufactured article. 
This case does not profess to go upon the form of the action. There is 

no reason except technical ones, why greater damages should be 
( 42 ) allowed in trover than trespass. The injury is the same whatever 

may be the form of action, and i t  would seem to have been the 
opinion of the court, that the plaintiff could not follow the material in 
its manufactured condition. 

Upon the principle stated, we are of the opinion that although the 
defendant might have maintained trover for the conversion of the trees, 
he had no property in the canoe, and was not entitled to maintain 
replevin or its substitute, process of claim and delivery for it. Our 
opinion on this point, however, will only affect the question of damages 
on a future trial. 

3. If the defendant obtained possession of the canoe under regular 
process of a court having jurisdiction, he can maintain his plea of 
justification, notwithstanding his want of title, and although he could 
not have recovered in the action. 

The case agreed states that defendant went upon plaintiff's land with 
the sheriff and took the canoe after having "commenced an action for 
the claim and delivery of personal property for the canoe, under the 
proper process issued from the Superior Court of said county in said 
action." The action, if ever commenced, was afterwards abandoned, 
and the only paper found on record is the affidavit of the defendant, 
the Clerk's order to the Sheriff, under sec. 178 of C. C. P., and the 
return of the Sheriff endorsed thereon, that he had delivered the canoe 
to the plaintiff in that action, who is the defendant in this. The case 
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further states that  "no copy of a sumnions or other paper or process 
was then, or a t  any time, left with Potter," (the present plaintiff.) 
It does not appear that  any summons was ever issued. We are of 
opinion that  under sec. 176 of C. C. P., the issuing of a summons was 
necessary to  give the Clerk jurisdiction to  make the order to the 
Sheriff, requiring him to  take the property and to deliver the same to 
the plaintiff in that  action. And such summons ought to  have been 
served on the present plaintiff, (the defendant,) if possible, a t  or 
before the taking of the property. We do not say that such 
service was necessary to  give the Clerk jurisdiction, but the ( 43 ) 
issuing of the summons was. The order of the Clerk mas no 
justification to  the present defendant. 

4. We concur with the Judge below, that  there was no evidence to  
warrant the jury in giving vindictive damages. The damages t o  which 
the plaintiff is entitled are the injury to  his land, which seems to  have 
been only nominal, and the value of the canoe, from which the de- 
fendant is entitled to  deduct or recoup, by way of counterclaim, the 
value of the timber which was manufactured into the canoe, just after i t  
was felled and converted into a chattel. 

Let this opinion be certified. 
PER CURIAM. Judgment reversed and venire de novo. 

Cited: Wall v .  Williams, 91 N.C. 481; Dorsey v. Moore, 100 N.C. 44; 
Gaskins v .  Davis, 115 N.C. 89. 

HENRY W. FAISON r. HALSTEAII BOWDEN, Ex'x. 

The exclusion of evidence of parol promises to pay n debt, otherwise barred by 
the statute of Limitations, xhen a right of action had accrued to the 
plaintiff, before the adoption of the Code of Civil Procedure, is error in 
the court belo~v, and entitles the party offering the same to a ? m i r e  de 
n o w .  

CIVIL ACTION, tried before Kerr J., a t  Spring Terni, 1875, of DUPLIN 
Superior Court. 

The action was brought by the plaintiff against the defendant who is 
the executor of Buckner L. Hill, to recover the sum of $1,565.57, 
alleged to be due the plaintiff for professional services rendered the 
deceased by the plaintiff as a physician. The items of the bill com- 
menced in the year 1854, and continued up to the time of the death of 
the testator of the defendant, in the month of Noven~ber, 1861, 
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( 44 ) and also continued for some time after his death. The items after 
the death of the testator are alleged to be due for professional 

services rendered a t  the request of the defendant. 
The defendant in his answer denied the account and relied upon 

the statute of limitations. As a farther defense the defendant 
alleged that  he had fully administered the assets of the testator. 

The plaintiff in his reply alleged a new parol promise from the 
testator, relying upon the same to repel the statute of limitations. 

Upon the trial the plaintiff was introduced as a witness and proved 
a debt of sixty dollars, under the book debt law, and forty dollars for 
services rendered the slaves of the estate at the request of the defendant 
after the death of his testator. 

The plaintiff then offered to introduce testim'ony of new parol 
promises by the testator, to  pay the plaintiff the said bill, amounting 
to about fifteen hundred dollars. 

The court ruled out the testimony under the provisions of title IV, 
chap. 4, see. 51, C. C. P., holding that  under said section, the plaintiff 
could not prove a new promise by parol that  was made prior to  three 
years next preceding the commencement of the action, but that the 
new promise must be in writing. The action was commenced October 
25th) 1869. 

To this ruling of the court the plaintiff' excepted. 
There was a verdict and judgment thereupon in favor of the plaintiff 

for the sum of one hundred and ninety-two dollars and seventy-five 
cents. The plaintiff moved for a new trial. The motion was overruled 
by the court and the plaintiff appealed. 

W. S. & D. J. Devane, for the appellant. 
Stallings, contra. 

(45  ) RODMAR', J. This action was commenced on 5th October, 
1869, to recover for medical services to the testator, beginning on 

19th April, 1854, and continued until 22d December, 1860. The 
complaint also contained a demand for medical services to the slaves 
of the testator, rendered after his death a t  the request of the exwutor. 
On this last demand no question is presented. A large part of the 
plaintiff's demand was barred by the statute of limitations, and to 
rebut this bar he offered in evidence parol promises by the testator to 
pay the whole demand against him, made in 1858, 1859 and 1860. The 
Judge excluded the euidence, because the promises were not in 
writing as required by C. C. P. see. 51. (Bat. Rev. chap. 17, sec. 51.) 

We consider i t  clear that  this section has no application to the 
plaintiff's case. Section 16 provides "this title (Limitations) shall 
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not extend to actions already commenced," etc. Here the right of 
action had accrued as well upon the new promise as upon the old, 
before the adoption of the C. C. P. in August, 1868. Knight v. Braswell, 
70 N.C. 709; Libbett v. Maultsby, 71 N.C. 345. 

There was error in the refusal to  receive the evidence. 
PER CURIAM. Judgment reversed, and venire de nova 

(46  
JOSEPH C. BELLAMP v. JOSEPH H. PIPPIN. 

Upon a motion by the defendant for a new trial in an action for damages, it  is 
not error for the Court to refuse to hear the evidence of a juror, for the 
purpose of showing that in ascertaining the amount of damages the jury 
did not consider that some of the property was probably damaged before 
the cause of action arose, there being no evidence to that  effect. 

Whether a sale of trees for saw logs carries anything more than the body of 
the tree, in the absence of a slxcial agreement to the contrary, Quere? 

This was a CIVIL ACTION, tried before Seymour, J., a t  July Term, 
1876, of EDGECOMBE Superior Court. 

The statement of this case sent up to this court as .a part of the 
record is voluminous, and contains much matter not pertinent to  the 
points decided. All the facts necessary to  understand the decision of 
this court are fully stated in the opinion of Justice RUDE. 

I n  the court below, there was a verdict in favor of the plaintiff, 
whereupon the defendant moved for a new trial. The motion was 
overruled and judgment rendered; from which judgment an appeal 
was craved and granted. 

W. H. Johnson, for  the appellant. 
Fred. Phillips, contra. 

READE, J. The plaintiff owning a timbered tract of land and the 
defendant owning a saw-mill, i t  was agreed between them that  the 
defendant should have all the trees on the land suitable for saw logs, 
a t  fifty cents a tree, and saw them into lumber. 

The defendant cut and sawed a large number of the trees, some of 
which he did not pay for, and left a considerable number standing, 
which he declined to  take or pay for. The plaintiff had a verdict for 
the unpaid for cut trees at the price agreed on, and for the 
standing trees a t  twenty-cents each. ( 47 
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The defendant does not complain- of any error in the charge 
of the Judge, upon which this verdict is founded, but does complain 
that the jury in fixing t,he price of the standing trees, did not consider 
that some of them were probably doty. whether they did or did not, 
does not appear. But the defendant offered to prove that they did not, 
by some of the jurors, and his Honor refused to hear the evidence on 
the motion for a new trial; and of this the defendant complains. We 
think his Honor was right. 

2. The defendant put in a counter claim, that in buying the trees 
for saw logs he was entitled not only to the body of the trees, but to 
the laps also, and that he left the laps upon the land; and that the 
plaintiff took some of them for wood; and that he then forbad the 
plaintiff to take any more; and that they remain upon the land now; 
and so he claims not only the value of the laps which the plaintiff took, 
but the value of those which remain and which he was forbidden to 
take. The jury allowed his claim for what the plaintiff took, and 
refused to allow his claim for what remained. 

The defendant has no right to complain. He got all that he was 
entitled to, to say the least. How could he be entitled to recover for 
what the plaintiff did not take, and which he was forbidden to take. 
But besides that, i t  is at  least questionable whether a sale of trees for 
saw logs carries anything more than the body  of the tree. It is stated 
in the case that there was no agreement about the laps. But let i t  be 
that  the laps were the defendant's, still he has nothing to complain 
of, because he has been allowed for what the plaintiff took, and what 
remains are the defendant's still. If the plaintiff shall take them, or 
refuse to  let the defendant take them, as is stated he has done, since 
the commencement of this action, then the defendant may bring his 
action and try his title if he thinks proper to risk it. 

There is no error. 
PER CURIAM. Judgment affirmed. 

( 48 1 
JOHN R. MERCER v. JAMES WIGGINS, ADM'B. 

Evidence, that the witness. from two notes he held in his hand, which were 
written and tested by himself, had a n  indistinct recollection that a t  the 
time the notes were given, he, the witness, wrote a deed, alleged to be 
lost, from the defendant's intestate to the plaintiff for a tract of land. and 
the notes were the consideration therefor; that the deed contained the 
usual clause of warranty or covenant of quiet enjoyment, the witness being 
of opinion that if any special instructions had been given, or if the deed 
had varied from an ordinary deed, or had there arisen any question as  

48 
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to the title, he would have recollected i t ;  that said intestate was a prudent 
man in his business transactions, and would not have executed a paper 
that  he did not understand; that from a conversation with the plaintiff, 
he saw said intestate several years after the execution of the deed, and 
asked him if he had any idea what had become of the same, and the 
witness thinks the intestate said he knew nothing about i t  after the 
execution and delivery, is competent to be considered by a referee, a s  
tending to prove the existence of a deed from the defendant's intestate to 
the plaintiff, and also its covenants and its loss. 

A payment in  Confederate money, tendered and accepted by the parties a s  a 
payment, amounts to a discharge of the debt. 

This was a CIVIL ACTION to recover damages for a breach of warranty 
contained in a deed, tried before Moore, J., a t  August Term, 1875, of 

I EDGECOMBE Superior Court. 
The case was referred, by consent, a t  Fall Term, 1874, and at  Spring 

Term, 1875, the report of the referee was filed, and the defendant filed 
the following exceptions thereto: 

1. That  the evidence as to the existence of a clause of warranty in 
the alleged lost deed, is too vague and indefinite to warrant the finding 
of such fact by the referee; 

2. That  if he is mistaken, he insists that the measure of damages 
ought to be the value of the payments made by plaintiff, of which 
according to the evidence, $811.03 was on the 13th of July, 1862, 
and $500.00 on November lst,  1862, which should have been ( 49 ) 
reduced according to the scale of depreciation of Confederate 
money as of those dates. 

His Honor overruled the exceptions and sustained the report of the 
referee. 

The following is the evidence upon which the finding of his Honor, 
and also of the referee, is based: 

George Howard testified, substantially, as  follows: "From the notes 
which I hold in my hand, being notes given by John R. Mercer to 
James G. Armstrong, dated June 7th, 1859, one for $1,000.00, and one 
for $500.00, the same being in my hand-writing and tested by me, I 
am certain that they were given a t  the time, and in the town of Wilson; 
and I have an indistinct recollection that a t  the time said notes were 
given, I wrote a deed from J. G. Armstrong to John R. Mercer for a 
tract of land for which they were the consideration. My only recol- 
lection of the tract of land is that i t  was somewhere in said Mercer's 
neighborhood, and the deed contained the usual clause of warranty, 
which has been construed to be a covenant of quiet enjoyment. I 
have no recollection of any special instructions in the case, and do not 
think any were given. I have no recollection of what became of the 
deed afterwards, executed by Dr. Armstrong. From a conversation of 
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Dr.  John R. Mercer, I saw J. G. Armstrong several years after the 
execution of the deed, and asked him if he had any idea what had 
become of it. I think he said he knew nothing about it after its 
execution and delivery. Dr.  J. G. Armstrong %-as a quiet man, and I 
considered him prudent in his transactions, and he would not have 
executed a papeE he did not understand. I think if any special in- 
structions had been given me, or it had varied from an  ordinary deed, 
or any question had been raised as to title, I would have recollected it. 

It was admitted that  the land was devised to  J. G. hrmstrong and 
others in fee simple, determinable on each dying without heirs, and that 

Armstrong and his co-devisees had partition in the land, and 
( 50 ) that the plaintiff bought the portion allotted to  Armstrong. It 

was also admitted that  the notes, spoken of by George Howard, 
were given for the purchase of the land, and that  the sun1 was a fair 
price for the same a t  the time, and tha t  the tract contained one 
hundred and ninety-six acres. Tlie iand adjoined Dr. Mercer's land, 
and the deed was written by said Howard. 

J. G. Armstrong died in February, 1873, without issue. The sum of 
$300 was paid on the $1,000 due February 28th, 1860, before the corn- 
mencement of this suit. Suit was brought and judgment obtained 
upon the notes severally a t  August Term, 1861. An alias issued in 
each case returnable to November Term, 1862. 

On the latter execution, the plaintiff paid in July, 1862, $811.03 in 
full satisfaction on the larger judgment, and on August 12th) 1862, he 
paid on the execution on the $500 debt, the amount with interest from 
the 1st day of January, 1860. These last two judgments were paid in 
Confederate money. 

The defendants excepted to the finding of his Honor, to this effect: 
1. There was no evidence of any covenant of warranty in the deed 

alleged to have been lost. 
2. The judgment paid by the plaintiff were subject to the legislative 

scale. 
There was judgment for the plaintiff, whereupon the defendant 

appealed. 

Fred Phi l l ips ,  for the appel lant .  
Perry,  c o n t m .  

SETTLE. J. By consent of parties, this case was referred to W. H. 
Johnston, to  find and report the facts, and declare the law arising 
thereon. His report, both as to facts and law, was adopted and con- 
firmed by his Honor, from which judgment the defendant appeals, 
alleging: 
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1. That  the evidence as to the existence of a clause of w-ar- 
ranty or covenant or quiet enjoyment in the alleged lost deed ( 51 ) 
is too vague and indefinite to warrant the finding of such fact by 
the referee. 

2. Tha t  the measure of damages is the value of the Confederate 
money a t  the date of its payment by the plaintiff t o  the defendant's 
intestate. Xeither of these exceptions can be sustained. 

There was evidence, fit to be considered by the referee, tending 
to prove the existence, of a deed from Arnistrong to  the plaintiff, and 
also its covenants, and its loss. Consequently the court will not under- 
take to  review the findings of the referee on these points. 

It is well established by the adjudications of this court, that  a pay- 
ment in Confederate money, tendered and accepted as a payment by 
parties, dealing a t  arms length, amounts to a discharge of the debt. 

PER CURIAM. Judgment affirmed. 

Cited: Norment v. Brown, 79 N.C. 366; l\-dso?l 21. Whitfield, 82 S . C .  
53. 

C. B. CTRLEE U. ASSICE THOJIAS. 

A recovers a judgment against B for $193. who subsequently obtains judgment 
against A for S60, upon a cause of action existing a t  the time of A's 
judgnient, but which mas not pleaded a s  n counter claim. 011 a motion in 
the Superior Court, in vhich both judgments xvere doclieted. to allow the 
judgment of K to be credited on that against him : Held that A's personal 
property exemption protected  hi^ judgment against B, from any such 
11roceedinp.s; as it is, 111 the sense of Art. 10, aec. 1, of the Constitution, 
final process. 

This was a MOTIOK to apply a judgment held by the plaintiff ( 52 ) 
against the defendant in satisfaction pro tanto, of a judgment 
held by the defendant against the plaintiff, heard before Buxton, 
J., at Spring Term, 1875, of UNION Superior Court. 

The following are the facts in this case as disclosed by the record: 
I n  1859, the defendant, who was the widow of one John R. Thomas, 

brought suit against the plaintiff, C. B. Curlee, as administrator of her 
husband, to  enforce the paynlent of a year's allowance which had been 

1 pre~iously laid off for her by commissioners appointed by the late 
county court, and which had been paid in part. The case was pending 
until Spring Term, 1872, when the plaintiff recovered judgment for the 
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sum of $193, the balance due, and execution issued thereon returnable 
to  Fall Term, 1872, which execution was returned unsatisfied. 

On the 8th day of April, 1873, C. B. Curlee, sued the defendant 
before a Justice of the Peace of Union County upon an alleged lost 
receipt for $60, paid on the year's allowance previous to  the rendition 
of judgment against him at Spring Term, 1872, and not brought 
forward by him or allowed by the court as a credit on the judgment 
against him for $193. 

The complaint before the Justice was that the judgment of the 
Superior Court was too large by $60, in consequence of this judgment 
having been lost sight of and omitted. The answer denied any such 
payment of the existence of any such receipt. The Justice rendered 
judgment in favor of C. B. Curlee for $60 and interest thereon from 
the 1st day of May, 1868. From this judgment the defendant Annice 
Thomas, asked an appeal to the Superior Court, but on account of her 
failure to  tender the Justice his fee, he refused to send up the appeal. 

I n  October 1873, C. B. Curlee had this judgment docketed in the. 
Superior Court of Union County, and after paying upon the judgment 
against him an amount sufficient to reduce it  to the amount of his 

judgment against Annice Thomas, caused a notice to be served 
( 53 ) on her returnable to Spring Term, 1875, to show cause why his 

judgment against her should not be applied to  the satisfaction 
of her judgment against him, pro tanto. 

I n  accordance with said notice the defendant appeared and showed 
for cause: 

That  the defendant Annice Thomas was entitled to the benefit of the 
personal property exemption allowed by law. 

It was admitted that  she did not own $500 worth of personal 
property, exclusive of the judgment against Curlee. Therefore he 
ought not to be permitted to  defeat the constitutional right which had 
become attached to her judgment against him by a subsequently re- 
covered judgment against her. 

The plaintiff's counsel insisted that as his claim existed at the time 
she recovered judgment, and ought properly to have been deducted 
then, the case was one in which there were mutual claims existing at 
the same time and that the balance only constituted the debt. That 
there was a distinction between such a case and one in which judgment 
was rendered against a defendant who shall afterwards acquire a 
debt subsequently incurred against the plaintiff and cause it  to  be 
reduced to judgment. 

His Honor being of the opinion that  the plaintiff was entitled to the 
motion, ordered that the judgment of C. B. Curlee against Annice 
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Thomas be appIied to  the satisfaction of the judgment of Annice 
Thomas against C. B. Curlee pro tanto. 

From this order the defendant prayed an appeal to the Supreme 
Court. 

No counsel in this court for the appellant. 
T4rilson & Shaw and J. D. Son, contra. 

BYNUM, J. The personal property of any resident of this State, to  
the  value of five hundred dollars, to be selected by such rebident, 
shall be and is hereby exempted from sale under execution or ( 54 ) 
other final process of any court, issued for the  collection of any 
debt." Const. Art. X, sec. 1. 

mTe cannot go behind the judgments to  examine the nierits of the 
consideration upon which they are founded. If the plaintiff had issued 
an  execution against the defendant upon his judgment, it is clear that 
she would have been entitled to her personal property exemption 
against it. I-Ier judgment against the plaintiff was personal property, 
and if it was required to make up the amount to  which she was 
entitled under the  Constitution, i t  would have been the duty of the 
officer having the execution, to allot it to  her. Bat.  Rev. chap. 55, sec. 
12. The plaintiff can be in no better situation and the defendant is no 
worse, by this short-hand way of getting the benefits of an execution 
without its burdens. 

To  give effect to  such motions as this, would be in inany cases, to 
deny this benign provision of the Constitution. "The personal property 
exemption cannot be reached by execution a t  all, for as to that,  under 
the  Constitution there can be no creditor and no forfeiture, even by an 
attempt to make a fraudulent conveyance. It is confirmed by tlie Con- 
stitution and is inviolable." Duvall v. Rollins, 71 N. C. 218. Crummen 
v .  Bennett, 68 N. C. 494. Lambert v .  Kinnery, post 348. 

If an  execution could not reach the defendant, bow can the present 
proceeding, which is only a substitute for an execution? I n  the sense 
of Art. X, sec. 1, it is "final process." 

There is error. 
PER CURIAN. Judgment reversed, and judgment here for the 

defendant. 

Cited: Comrs. v. Riley, 75 N.C. 146; Gaster v. Hardie, 75 9 .C .  463; 
Smith v. McMillan, 84 N.C. 595; Butler v. Stainbuck, 87 N.C. 220; 
Albright v. Albright, 88 K.C. 242; Leak v. Gay, 107 Y.C. 476; Lynn v. 
Cotton Mills, 130 N.C. 622; Edgerton v. Johnson, 218 N.C. 301. 
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( 55 1 
E. 0. ELLIOTT v. -1. G. WYATT, AND O T ~ ~ ~ s .  

If a mortgagor and mortgagee join in conveying the mortgaged estate to a 
third person, the mortgagee is only entitled to receive out of the price the 
amount of the mortgage debt; and the fact that the parties separately or 
jointly agree to sell to the third party, and took separate notes, does not 
alter the relation between them. 

Whether, if the notes had been paid in full, would change the relation, Qr~ere? 

This was a CIVIL ACTION, tried before Furches, Judge at  Fall Term, 
1875, of the Superior Court of CATAWBA County. 

The suit was commenced at  Fall Term, 1871, and the complaint is 
substantially as follows : 

The plaintiff was, in 1859, the owner in fee simple of two adjoining 
tracts of land in Catawba County, containing about two hundred acres, 
and known as the White Sulphur Spring tract; the said springs and 
buildings being situated upon the land. 

In  1859, he contracted to sell the land, springs and buildings to 
Horace Robards, the husband of E. J. Robards, one of the present 
defendants, and executed to him a bond conditioned for the execution 
of a deed upon the payment df the purchase money, and Robards 
executed his bond for the payment of the same. 

About the year 1861, upon the failure of Robards to pay, the 
plaintiff agreed with him to rescind the contract, upon terms mutually 
satisfactory, and the respective bonds were surrendered and cancelled, 
and the plaintiff contracted to sell to Mrs. E. J. Robards, wife of said 
Horace, for the sum of ten thousand dollars, and executed to her a 
bond to make title when the purchase money should be paid, her 
husband being trustee. 

The said Horace died in the year 1863, and after his death the 
defendant, E. J. Robards, in 1864, contracted to sell her interest 

( 56 ) to the defendants, J. G. Wyatt and Thos. H. Wynne, composing 
a firm under the name of Thomas H. Wynne & Co., they 

agreeing to pay for her interest the sum of ten thousand dollars; and on 
the 16th of January, 1865, they agreed, in writing, to take her contract 
with the plaintiff, and pay to him the purchase money which she had 
agreed to pay, and to make to  him a bond on a credit of five years 
to pay the same in gold, which, with the interest for five years, 
amounted to ten thousand and nine hundred dollars. The plaintiff and 
the defendant, E. J. Robards, mutually agreed to have the land sold 
under a decree of a court of equity, so as to conclude their respective 
titles; and Wyatt and Wynne agreed, in writing, to buy the plaintiff's 
title a t  the said sum in gold, on a credit of five years, and E. J. Robard's 
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ELLIOTT O. WYATT.  

title a t  the sum of ten thousand dollars in currency. In pursuance of said 
agreement the plaintiff and the defendant, E. J .  Robards, joined in a 
petition to  the court of equity for Catawba county for a sale of the 
said springs and land; and a t  Spring Term. 1865, a decree was made 
to sell the land, in pursuance of which the Clerk and Naster sold the 
same on the 20th day of June, 1865, when the land was bid off for or 
by the defendants, Thomas H. Wynne and J. G. Wyatt, who gave their 
bond to pay the plaintiff, on the 20th day of June, 1870, ten thousand 
nine hundred dollars in gold, and also gave bond to pay the defendant, 
E. J .  Robards, ten thousand dollars in currency, which sale was con- 
firmed by the court a t  Spring Term, 1866, and no order for collection 
or to make title was afterwards made. The bonds were left in the 
hands of the Clerk and Master. 

That this agreement was in writing, and that the agreement in 
writing and the petition and decree in equity, the sale and confirmation 
and the execution to  the plaintiff and the defendant, E. J. Robards, of 
the bonds for the purchase money, together constitute a contract 
between the plaintiff and the defendants J Q a t t  and Wynne. 

The defendants Wyatt and Wynne, under their contract with ( 57 ) 
the defendant E. J. Robards, took possession of the land and 
springs, and after the purchase a t  the sale of the Clerk and Master, 
they continued in possession and used and occupied the land and 
springs with great profit to themselves, and in August, 1868, the 
defendant Wynne sold and by deed conveyed to the defendant Vya t t ,  
his interest in the land and springs, for the sum of six thousand 
dollars, Wyatt undertaking to pay the debt for the land and sprlngs; 
and to secure Wynne, Wyatt made a deed purporting to  convey the 
whole of said land and springs to the defendant McCarthy, in trust 
for the benefit of Wynne, and the defendant Wyatt has been in the 
sole possession of the land and springs since August, 1868, making 
therefrom great profits. That the deed of trust above mentioned is 
fraudulent as t o  the plaintiff. 

That the report of the Clerk and Master states, that a t  the sale the 
lands mere bid off by Wynne, but that the plaintiff alleges that the 
purchase was in fact for both Wyatt and Wynne. 

That  the defendants Wynne (who is insoh-ent) and Mecarthy are 
not residents of this State, but reside in Virginia, and that the defendant 
Wyatt is notoriously inso1;ent. 

That the plaintiff's bond became due in 1870, and no part of i t  has 
ever been paid, but that  suit was brought upon it and judgment given 
against the defendants Wyatt  and Wynne, at Spring Term, 1871, of 
Catawba Superior Court, and that he had issued an execution which 
has been levied upon some personal property of small value, in the 
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possession of the defendant Wyatt, but claimed now by the defendant 
McCarthy, the sale of which, by an arrangement between the plaintiff 
and the defendant Wyatt, has been for a time postponed, and plaintiff 
offers to account for whatever he may actually realize therefrom. 

The defendant E .  J. Robards has a judgment of the same date as 
that  of the plaintiff, and claims to be paid out of said lands in the 

( 58)  character of second mortgagee, the plaintiff being the first 
mortgagee, and that  the defendant McCarthy clainls by virtue 

of the deed from the defendant Wynne, to hold a third mortgage; and 
the plaintiff is advised that a sale of said land and springs, and the 
interest of the plaintiff and of all the defendant's therein is necessary 
to  give a good title to any purchaser and conclude the several equitable 
and legal rights of the parties. 

The complaint demanded that  the defendants be decreed to specifi- 
cally perform their contract with him, by paying to him the purchase 
money and interest, and after paying to the defendant Robards her 
claim, accept a deed from the clerk of the court, or some commissioner 
t o  be appointed by the caurt. Or that  the court decree a sale of the lands 
by a commissioner to be named by the court, who shall sell and convey 
all the right, title and interest of the plaintiff and each and all of the 
defendants therein, on such terms as to the court may seem proper, 
and apply the proceeds of the sale: 

1. To pay off the plaintiff, the purchase money for the legal estate 
in the lands. 

2. To pay the defendant Robards, the owner of the equity sold by 
her. 

3. The surplus to  the defendants, or each of them, as the court may 
direct. 

The several deeds and contracts mentioned were annexed to the 
complaint as a part thereof, also the petition to  the Court of Equity, 
but it is deemed unnecessary for the same to be set forth in this state- 
ment. 

The defendant J. G. TTyatt demurred to the complaint and for 
cause of demurrer alleged: 

I. That  the court has no jurisdiction of the action, because the 
plaintiff has a full and complete remedy by motion in the cause pending 
of E. 0. Elliott and E. Roberts, ex parte, where the court can make an 
order to  relieve the plaintiff. 

11. The defendant sets forth a copy of the deed of trust to 
( 59 ) McCarthy, which was on record when the plaintiff filed his 

complaint, and demurs for multifariousness, as McCarthy has 
no interest in the real estate in controversy. 
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111. The defendant demurs because of the contract of Thos. H. 
Wynne & Co., mith the plaintiff, he (the plaintiff) was to execute 
a deed to the defendant, when they executed the notes to the plaintiff, 
and the plaintiff was to  receive a mortgage to secure the notes, 
whereas the plaintiff has never complied with the stipulation, though 
the defendants have executed the notes as stipulated by them. To 
sustain this construction the defendant files the receipt of the Clerk 
and Master, which states that he was to  retain them until the 
defendants obtained title. 

IV. That the plaintiff's judgments are void for want of jurisdiction. 
The remedy on them being by notice and motion in the cause pending, 
and because they were not to  be delivered until the plaintiff executed 
a deed t o  the defendants. 

The defendant, E. J .  Robards, demurred to the complaint, and 
alleged for cause of demurrer: 

That there is a suit now pending for the subject matter in contro- 
versy in which the plaintiff can have adequate relief by motion, to-wit: 
I n  the case of E. 0. Elliott and E. J .  Robards, ex park ,  petition to  sell 
land. Wherefore, she prays that she may be dismissed, etc. 

The cause was continued until Spring Term, when the same came on 
to be heard upon the demurrers of the defendants Robards and Wyatt, 
and the following decree was made. 

This action coming on to be heard upon the demurrer of the 
defendants, J .  G. Wyatt and E. J .  Robards, was tried at this term of 
the court upon the issues of law therein, on the agreement of counsel 
on both sides, and it appearing that the defendants, T. H. Wynne and 
Edward McCarthy, failed to answer: 

It is decreed by the court, that the legal estate in the lands in the 
pleadings mentioned and described, is in the plaintiff, E. 0. Elliott. 

That the defendant, E. J .  Robards, on the 16th day of August, 
1861, contracted, in writing, with the plaintiff, to purchase the ( 60 ) 
same. That afterwards, to-wit, in December, 1864, the de- 
fendants, J .  G. Wyatt and T. H. Wynne, contracted, in writing, to 
purchase said land, and agreed to pay the plaintiff $10,900 in gold, 
mith interest from the 1st July, 1870, for the legal title, and the plaintiff 
is entitled to be paid by them in gold, or its equivalent in currency. 
Tha t  they agreed to pay to the defendant, E. J .  Robards, the sum of 
$10,000 in currency, with interest from the 20th of June, 1865, for her 
equitable interest, and that she is entitled to be paid the same. 

That  the defendants, Wyatt and Wynne, have failed to comply with 
their contract, and to perform the same by paying said sums of money. 

It is therefore considered, ordered and adjudged by the court that the 
demurrers are overruled, and it is ordered, adjudged and decreed, that 
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the defendants, J. G. TTTyatt and Thomas H. Wynne, do specifically per- 
form their said contract and pay the said sums of money and interest 
on or before the first day of April, 1872; and i t  is further ordered, 
adjudged and decreed, that upon their failure so to  do, that the said 
lands, buildings and springs, be sold absolutely, and that  ;\I. L. 
McCorkle, W. P. Caldwell and D. Schenck, are appointed commis- 
sioners to  sell the same, after advertising in such newspapers as they 
may see proper, in the State or out of the State, for a t  least thirty days, 
a t  public auction, a t  the courthouse, in Newton, or such other place in 
the county of Catawba as they may select, upon the following terms, 
to-wit: One-fourth cash, one-fourth on a credit of six months, one- 
fourth on credit of twelve months, and the last fourth on a credit of 
eighteen months, and that  they take good notes and security for the 
purchase money. When the purchase money shall all be paid, they 
shall make a deed t o  the purchaser. 

It is further ordered, adjudged and decreed, that  the defendant, 
J. G. Wyat t ,  surrender possession of said lands, buildings and 

( 61 ) springs to said commissioners or their agent, within ten days 
after the sale thereof, and that  the Clerk send a copy of this 

decree to  his post office, and that  the said sale be a final sale and 
conclusive and absolute, and tha t  the purchaser have possession. 

That  this decree is, without, prejudice, as to the rights between the 
plaintiff and the defendant, E. J. Robards, as to  the  disposition of the 
funds arising from said sale, and the same is reserved until the coming 
in of the report of the sale, and the case is retained for further orders. 

At Fall Term, 1872, the report of the commissioners having been 
filed and confirmed, the cause was referred to the Clerk of the Court to  
inquire and report the amount of the debt of the plaintiff against the 
defendant, Mrs. Robards, and of the other defendants, Wyatt  and 
Wynne, and of the principal and interest, and of the debt due from 
Wynne and Wyat t  to E. J. Robards. 

The commissioners reported that they had sold the property for the 
sum of $10,700.00, and that E. 0. Elliott became the purchaser. 

At Fall  Term, 1873, the report of the Clerk was filed, and he 
reported to  the following effect: 

1. Tha t  Wyat t  and Wynne are indebted to  the plaintiff in the sum 
of $411,391.40 in specie, and interest on $10,900.00 from March 6th, 
1871, until paid. 

2. That  Wyat t  and Wynne are indebted to the defendant, Mrs. 
Robards, in the sum of $11,025, with interest on $10,000.00 from 
March 6th, 1871, until paid. 

The Clerk's report was voluminous, and therefore not inserted. The 
plaintiff excepted to  the report, in this: That  he finds facts and makes 
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conclusions not referred to him. It having been referred to  him only 
to  find the amount of the debt of the plaintiff to E. J. Robards and 
the amount of the debt of the plaintiff to Wyatt  and Wynn, and 
only this, and that  the Clerk has exceeded his authority as ( 62 ) 
given by the terms of the reference on the record. 

The exceptions of the plaintiffs were sustained, and the report was 
set aside. h motion was then made for leave to file an  amended 
answer; the motion was overruled, and the defendant, E. J. Robards 
appealed. 

At  Fall Term, 1873, the following decree was made: 
This action coming on for further orders, on the complaint, former 

decree, report of sale, confirmation of the same, and upon the report 
of the Cierk and the exceptions filed thereto, i t  is considered and 
adjudged tha t  the exceptions to  the report of the Clerk filed, be 
sustained, and tha t  the report, as made, be set aside, and tha t  it be 
reformed by striking out all except the amount of the debt from E. J. 
Robards to  E. 0. Elliott, to-wit, $11,391.80, and the amount of the debt 
from Wyatt  and Wynne to E. J. Robards, to-wit, $11,025, which is due. 

And i t  is considered and adjudged that the plaintiff, E. 0. Elliott, 
is entitled to  priority of payment out of the fund arising from the sale 
of the lands, in the complaint described, and that the funds arising from 
the sale, in the hands of the commissioners, after deducting the amount 
of the cost, and paying the cost, to  be taxed by the Clerk, be applied 
by the con~missioners to the payment of the debt due the plaintiff, 
Elliott, from the defendants, Wyatt  and Wynne; and if there is a 
surplus after so doing, tha t  they pay the same to  the defendant, E .  J. 
Robards, on the debt due her from the defendants, Wyat t  and Wynne. 
From this judgment, an appeal was prayed and granted. (See 70 N. C. 
Rep., 181.) 

At Fall Term, 1874, in accordance with the opinion of this court, the 
case was referred to the Clerk to ascertain how much was due Elliott 
from Mrs. Robards on the original purchase money. How much he 
had received and what is now due; and to  report to tha t  term of the 
court. 

The Clerk filed his report in accordance with the order of 
reference, and the plaintiff filed exceptions thereto. The report ( 63 ) 
is substantially stated in the following decree, made a t  Fall 
Term, 1875. 

The court is of the opinion that the plaintiff's action was based 
upon the original contract with the defendants, Robards, which 
enabled him t o  pursue the  land as a security for debt. And that  Wynne 
and Wyatt  purchased the defendant's Robards' equity with the knowl- 
edge and consent of the plaintiff, and that whatever they paid the 
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plaintiff or was realized from their property, should go towards the 
satisfying the defendant Robards' debt; and i t  being found by the 
report that the plaintiff received $2,042 by a sale of Wynne and 
Wyatt's property, which, together with the payment of $3,000 made 
by the defendant, Robards, and the $10,700 on the price paid for the 
land by the plaintiff, discharges the defendant Robards' debt, and 
leaves a surplus of $952 in the hands of the Clerk. The exceptions 
therefore, of the plaintiff are overruled and disallowed, and it is con- 
sidered and adjudged by the court that the plaintiff surrender up the 
notes of the defendant Robards for cancellation, and that the Clerk of 
this court pay to the defendant, Robards, or her attorney, the sun1 of 
$952 less the cost of this action, this being surplus arising from the 
sale of the lands, mentioned in the pleadings, after satisfying the 
plaintiff's debt against the defendant, Robards. 

And it  is further ordered by the court, that  upon the defendant 
(Robards) receiving said notes and the $920.00 less the cost of this 
action, which are to be paid out of the funds arising from the sale, the 
Clerk of this court make and execute to  the plaintiff a deed, in fee 
simple, for said lands. 

From this judgment the plaintiff appealed. 

Armfield, W. P. Caldwell and Johnstone Jones, for the appellant. 
M. L. McCorkle, contra. 

( 64 ) RODMAN, J. The plaintiff held the legal estate as a security 
for the unpaid part of the purchase money, and upon such 

payment in trust for the defendant, he was entitled to his debt 
and to nothing more. If the defendant alone had assigned her estate 
to  Wyatt and Wynne, they could have compelled the plaintiff to convey 
t o  them on the payment of what defendant owed him. If Wyatt and 
Wynne had paid the defendant $20,000 for her estate, the whole excess 
over the unpaid purchase money would have been justly hers. If they 
had paid the plaintiff $20,000 they would have got the legal estate with 
a liability to  convey to the defendant on payment or her debt. Every- 
thing they paid to the plaintiff beyond that debt would have been a 
sheer gratuity. The plaintiff was substantially a mortgagee, and can 
it be contended that if a mortgagee and mortgagor join in conveying 
the estate to  a third person, the mortgagee is entitled to receive out of 
the price anything beyond the mortgage debt. 

That the parties separately or jointly agree to sell to Tl'yatt and 
Wynne, and took separate notes, did not alter the relations betxeen 
them: though perhaps, if Wyatt and Wynne had paid their notes in 
full, i t  might have been different. The plaintiff never released the 
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defendant from the note. The contract between them was never 
rescinded. The equity of the case is too plain to  need discussion. 

Judgment below is affirmed. The defendant will recover her costs in 
this court. 

Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: Walker v. Mebane, 90 N.C. 265; Mfg. Co. v. Malloy, 217 
N.C. 668. 

( 63 ) 
HORNER & GRATES r. JOSEPH H. BAKER. 

111 an action h:wught by the keepers of a public achool to recover the amoimt 
due for the hoard and tuition of a student: I t  teas held, that the fact that 
the plaintiffs were conductors of a public school, and had adrertised 
ex ten sir el^ the terms and regulations thereof, raker1 ill connection n-ith 
the fact that the defendant had sent his son to this school for one session, 
and also sent him a secolid bession, was competent evidence for the con- 
sideration of the jury, as tending to s h o ~  that the defendant had notice of 
the terms and regulations, arid had assented thereto. 

This was a CIVIL ACTION originally comn~enced in the court of a 
Justice of the Peace, and carried upon appeal to  the Superior Court of 
EDGECOMBE County, where it was tried before Seymour, Judge, and a 
jury, a t  July Term, 1875. 

On the trial in the court below, one Hamilton, a witness for the 
plaintiffs testified, that the plaintiffs kept a public school open to 
students from any quarter. The school is military in its organization. 
The terms were $157.50 per session of twenty weeks, to  be paid in 
advance. Tuition and board were all included in one amount a t  Spring 
Term, 1875. Formerly they were furnished as separate charges. 

The plaintiffs offered to prove by the witness that these terms were 
extensively advertised, and offered in evidence a circular issued to the 
public by the plaintiff, containing the clause "that payment must be 
made in advance," all of which the court ruled out, on the ground that 
there was no evidence that the same had been brought to  the attention 
of the defendant. 

It was also in evidence that  the plaintiffs were a t  expense in pre- 
paring for the board and tuition of students at each session. It was 
further in evidence, that  Julian, the son of the defendant, attended the 
plaintiffs' school as a student at the Spring Term, 1875, which began 
in January and ended in June, and was a student the preceding 
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( 66 ) session, for what part  of it did not appear. The defendant 
admitted a balance of $21.00 due upon the preceding session. 

Julian was about a week late in entering a t  the Spring session. H e  
stayed about four weeks, the witness could not say positively how long. 
He  was expelled for an entire disregard of the rules of the school. A 
copy of the regulations were hung up in his room. "I don't know 
whether they were there when the offences were committed, or not. 
The offences were: 1. A general disposition to  disobey orders. 2. h 
general disposition to disobey my orders. 9 11-as conimandant of cadets. 

a Fell into ranks with his hands in his pockets. 
b Being ordered to  take his hands out, did so offensively. 
c A repetition of the same. 
Thereupon he was admonished. 
3. Leaving company and breaking ranks and going to the hotel whilc 

on the way to  church. Did same returning, having been specially 
warned." 

There was other evidence as to general conduct, which is not con- 
sidered material t o  the case as decided. 

The  usual price for board in private boarding houses in Hillsboro is 
thirty dollars per month. 

The court charged the jury, that  there was no evidence of an express 
contract, and the plaintiffs were only entitled to  recover the board and 
tuition actually furnished; and there being no controversy with respect 
to  the amount, they would find a verdict for the plaintiffs for $21, and 
$9.50, being items admitted by the defendant, and $39.40, being one 
quarter of the amount, $157.50, claimed. 

The jury rendered a verdict in favor of the plaintiff for the sum of 
$970.06, with interest from the 18th of January, 1875. The court gave 
judgment in accordance with the verdict and the plaintifis appealed. 

Howard and Perry, for the appellant. 
J .  L. Bridgers, Jr., contra. 

PEARSOK, C. J. The fact that plaintiffs were conductors of a 
( 67 ) public school and had advertised cxtensively the terms and 

regulations of their school, taken in connection with the fact 
tha t  defendant had sent his son to this school for one session, and had 
also sent him to a second session, was some evidence the defendant had 
notice of the terms and regulations of the school, and had assented 
thereto. This evidence ought to  have gone to  the jury. There is 
error. We do think the cases in which it is held tha t  a common carrier, 
in order to  limit his liability according to the common law, must fix 
the bailor with direct notice, are applicable to  a case like that  under 
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consideration. Upon this point some of the members of the court hold 
a different-opinion, but the majority think it proper to give a new trial, 
t o  the end that the terms of the contract, whether express or implied, 
may be set out as part of the evidence. 

But the defendant says, the plaintiffs were not prejudiced by the 
error, because they have judgment for all they are entitled to, upon a 
quantum memit. To this the plaintiffs reply: We insist that had 
defendant paid in advance he would not be entitled to recover back for 
the time that his son was not permitted to have board and tuition 
during the residue of the session, and by the rejection of the 
evidence we were precluded from making this point. It is an interesting 
question, whether a parent is chargeable for board and tuition for the 
entire session, his son not being taken away by the act of the parent 
or by the act of God, but being expelled by the conductors of the 
school, there being no express agreement to that effect or any agreement 
by implication, save only the payment of board and tuition "in 
advance;" but this was excluded by the rejection of the evidence 
tending to show the terms and regulations of the school. There will be 
a venire de novo. 

PER CURIAM. Venire de novo. 

Cited: Homer School v. Wescott, 124 N.C. 520; Teeter v. Military 
School, 165 N.C. 571; University v. Ogburn, 174 N.C. 432. 

JOHS D. WILLIAMS AND WIFE AND ()TITERS, Ex PARTE. 
( 68 

Where a testator devised the one-half of a house and lot to A, and the other 
half to B, to be held to her separate use for life, and a t  her death to go to 
her children, "or the proceeds of said lot, if the same should ever be sold, 
to be held for the benefit of her children, the said B receiving the annual 
interest of said proceeds." The land having been sold ; I t  was held, That  
B was not entitled to have the value of her life interest in the fund 
assessed according to the annuity tables and paid over to her at once. as  
that  would defeat the trust and the express provisions of the will. 

I t  was further held. That the fact that the money mas only bearing six per 
cent, interest, and that B desired to use it in the improvement of a farm, 
was not a sufficient ground to ~var ran t  the interference of the court. 

This was a PETITION in the above cause, heard before Moore, Judge, 
at Fall Term, 1875, of BEAUFORT Superior Court. 

The following are the facts as set forth in the record, and sent upon 
appeal, to this court: 
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Mary  E.  Hawks devised a house and lot, in the  town of Washington, 
as follows: "Iten1 1st. I give and devise to  my daughter, Hannah E .  
Latham, wife of Samuel C. Latham, one undivided half of my house 
and lot, situated in the town of Washington, a t  the corner of Market 
and Third streets, adjoining the lands, etc., to be held by her, free from 
the debts, liabilities and control of her husband. 

"Item 2. I give and devise to my daughter, Mary E. Williams, wife 
of John D. Williams, the  other undivided half of my said house and lot 
in Washington, etc., t o  be held by her free from the debts, contracts, 
liabilities or control of her said husband, during the term of her natural 
life, and after her death this said lot to belong to  her children, or the  
proceeds of said lot if the same shall ever be sold, to  be held for the 
benefit of her children, the said Mary E. Williams receiving the annual 

interest of said proceeds." 
( 69 ) The house and lot has been sold by order of court in the above 

entitled cause, and the sale approved. One-half the proceeds of 
the sale have been paid to Mrs. Latham, and the remaining half is now 
in court. This petition was filed by John D. Williams and his wife, 
Mary  E. Williams, praying tha t  by a decree of the court, the plaintiff's 
interest in said fund may be assessed according to the annuity tables, 
and tha t  the same may be paid to  her. 

The petition coming on to be heard, i t  was adjudged by the court: 
1. Tha t  under the provisions of the will of Mrs. Mary E. Hawks, the 

petitioners are not entitled to the relief asked in this petition, as a 
matter of right, and the same is refused. 

2. That  if the relief prayed for is a t  the discretion of the Judge to  
grant or withhold, it is likewise refused in the exercise of that discretion. 

From this judgment the petitioners appealed. 

D. M. Carter, for the appellants. 
,Yo counsel in this court, contra. 

BYNUX, J.  The right to  the relief asked for depends upon the con- 
struction of the will. Mary Ha&s devised the one-half of a house and 
lot in the town of Washington, to Hannah E. Latham, and the other 
half to Mary E. Williams, to be held to  her sole and separate use for 
life, and a t  her death to her children; or, "the proceeds of said lot, if the 
same should ever be sold, to be held for the benefit of her children, the 
said Mary E. Williams receiving the annual interest of said proceeds." 
The land has been sold, and Nrs .  14Tilliains, the plaintiff, is entitled to  
the annual interest of the fund. T o  grant her prayer to  the order the 
payment to  her, a t  once, of the value of her entire life interest, would 
obviously be to  defeat the  t r m t  and express provisions of the will. No 
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sufficient cause is set forth to  authorize the interference of the 
court. The only causes alleged are, that the money is bearing ( 70 ) 
only six per cent interest, and that she desires to expend it in im- 
proving a farm. Such reasons are insufficient. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Where, by the death of an intestate, lands descend to the heir a t  lam, a 
collector has no power to enter upon and make leases of said land. 

CIVIL ACTION, in the nature of Ejectment, tried before Kerr, Judge, a t  
Spring Term, 1875, of SAMPSON Superior Court. 

The plaintiff sued to recover possession of lands alleged to have been 
leased t o  the plaintiff for the term of one year, and for damages for its 
detention. 

The foI1owing statement accompanies the record sent up to this court: 
1. The plaintiff showed in evidence an order of the Probate Court of 

Sampson County appointing one Whitfield Fort collector of the estate 
of Pharaoh Lee. That  said Fort qualified and entered upon the duties 
of his office, and by virtue thereof took control of the estate, both real 
and personal of Pharaoh Lee, and rented out the land of said estate for 
one year, to-wit, from January 1st) 1872, to  January lst ,  1873, to  the 
plaintiff, a t  public sale, taking his bond and security for the same. 

2. That the defendants were in possession of said land as tenants of 
said Pharaoh Lee, from whom the plaintiff had demanded possession 
prior to  the commencement of this action. 

Upon the evidence, his Honor being of the opinion that  a 
collector, under existing law, had no control over the real estate ( 71 ) 
of the deceased, the plaintiff submitted to  a non-suit. 

Judgment for the defendant, from which judgment the plaintiff 
appealed. 

Kerr and Kerr, Smith and Strong, for  the appellant. 
W .  McL. McKoy a d  Guthrie, contra. 

BYNUM, J .  1. Admitting for the argument that  the collector of the 
estate had the power to make a lease, the case shows that the defendants 
were in the possession of the premises, and still are, and that the plaintiff 
has made no entry upon the demised land. 



A bare lease does not vest any estate in the lessee, but only gives him 
a right of entry on the tenement, which right is called his interest in the 
term, or interesse termini; but when he has actually so entered and 
thereby accepted the grant, the estate is then, and not before, vested in 
him. 2 Bl., 144. Therefore, the plaintiff having no estate before entry, 
cannot maintain trespass or ejectment. 1 Inst., 46; 2 Lil., 160. 

2. But the question made in the court below and here is, whether the 
collector of an estate can make a valid lease of the realty. The 
extremely defective statement of the case does not show whether 
Pharaoh Lee died testate or intestate, or whether his estate in the 
land was a fee simple, which descended to his heirs, or a term of years, 
which went to his personal representative; but as every intendment 
is to be taken most strongly against the party alleging error in the 
record, Rush v. Steamboat Co., 67 N .  C., 47, we are to assume that he 
died intestate, and that his interest in the premises was a fee simple. 
We hold i t  then entirely clear, that the collector of his estate had no 
power to make leases. It is a novel proposition, that the heirs, upon 
whom the land has descended, (it may be unencumbered by debt or 
otherwise) can be thus kept out of their inheritance and means of 
support. 

In support of this alleged power of the collector, the plaintiff 
( 72 ) relies upon Bat. Rev. chap. 45, secs. 11, 13, 37 and 38. Section 

11 provides for the appointment of a collector for the collection 
and preservation of the property of a decedent "whenever for any 
reason a delay is necessarily produced in the admission of a will to 
probate, or in granting letters testamentary, letters of administration 
or letters of administration with the will annexed." 

Section 13 gives the collector power only to "collect the personal 
property, take possession and receive the rents and profits of the real 
property, preserve and secure the debts and collect the debts and 
credits of the decedent." 

Section 37 provides that "the proceeds of all sales of personal estate 
and rentings of real property by public auction, shall be secured by 
bond and good personal security; and such proceeds shall be collected 
as soon as practicable, otherwise the executor, administrator or 
collector, shall be answerable for the same." 

The 38th section merely designates the time when sales or rentings 
shall be made and makes it penal in these several officers, if they sell 
or rent otherwise than is provided in sec. 37. 

If a lessee for years dies intestate leaving the term unexpired, it 
would probably be the duty of the collector under the above pro- 
visions of the statute to make leases from year to year, of the remainder 
of the term, until a regular administration. So if a collector is 
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appointed pending a contest as to who shall be administrator cum 
testamento annexo, or executor of a will, which directed the renting of 
the testator's land, this would present another case where it would be 
the duty of the collector to make leases from year to year, or pursuant 
to the will. Doubtless such is the class of cases contemplated by the 
statute, and such a construction meets all the requirements of the 
sections of the statute relied upon by the plaintiff as before cited, 
without resorting to the strained and unnecessary construction 
contended for by the plaintiff. We see nothing in the statute ( 73 ) 
which confers upon a collector a greater power than that 
possessed by the administrator, or an administrator with the will 
annexed. Therefore, where by the death of an intestate the land 
descends to the heirs a t  law, the collector has no power to enter upon 
and makes leases of such land, 

8. But this was a lease from the first of January 1872, to the first 
of January 1873, and the action is brought only two months before the 
expiration of the lease. If the Iease had been valid, the plaintiff could 
not have judgment, after the expiration of his term. This is elementary 
law. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Reeves v. McMillan, 101 N.C. 482. 

STATE To THE USE OF TWE BOARD O F  EDUCATION v. ALBERT C. 
MOODY, AND OTHERS. 

The Superior Courts have authority, under chap. 33, sec. 83 of Battle's Revisal, 
to lessen or remit forfeited recognizances upon the petition of the party 
aggrieved, either before or after final judgment. The decision is a matter 
of judicial discretion which this court cannot review. except upon a 
legal error in law or legal inference. 

The evidence nl~on which the finding of the court below is based, is not 
subject to reriew. This court can only consider the facts found. 

CERTIORARI, upon a judgment rendered a t  Spring Term, 1875, of the 
Superior Court of ROBESON County, his Honor Judge Kerr, presiding. 

The defendants, A. C. Moody, W. C. Troy and W. J. Brown, had 
entered into a recognizance for the personal appearance of A. C. 
Moody a t  Fall Term, 1871, of the Superior Court of Robeson ( 74 ) 
County, to answer an indictment which might then be found 
against him. 

67 
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A scire facias, reciting that A. C. Moody had failed to  make his 
appearance a t  that  term of the court, was issued returnable to Spring 
Term, 1872, summoning the defendants to  appear and show cause why 
judgment absolute should not be entered upon the forfeited recogniz- 
ance. The  case was continued from term to term until Spring Term, 
1875, when judgment absolute was rendered against the defendants. At  
that  term a petition was filed by the defendants alleging that  A. C. 
Moody did make his personal appearance in accordance with pro- 
visions of the recognizance, and tha t  he had been sent before the grand 
jury as  a witness against another party charged with the same offence 
alleged against himself, and tha t  Moody and his co-defendants had 
been informed by the Solicitor tha t  he was discharged. Subsequently 
Moody, together with one John Brown, was indicted. hloody, after 
having been discharged, as alleged in the petition, did not appear lo  
answer this indictment. The cause coining on to be heard upon the 
petition, his Honor found the facts as alleged, and thereupon in 
accordance with the prayers of the petitioners, the court rendered 
judgment, remitting the forfeiture of the defendants to  one penny and 
costs. 

All other facts pertinent to the case as decided, are stated in the 
opinion of the  court. 

From this judgment the plaintiff craved an appeal to the Supreme 
Court, which was refused. 

The case was brought to this court upon a writ of certiorari, granted 
a t  June Term, 1875. 

At torney  General Hargrove, for the  appellant. 
Wr igh t  and Xteadman, contra. 

READE, J .  The statute is so broad that  there can be no doubt that 
the Judges of the Superior Courts have the power to remit or 

( 75 ) lessen forfeited recognizances, either before or after final 
judgment, upon the petition of the party aggrieved. Bat. R e v ,  

chap. 33, secs. 83, 84, 85. And this is a matter of judicial discretion in 
the Judges below, which we cannot review, except for some error in a 
matter of law or legal inference. 

Admitting tha t  to  be so, still i t  is insisted that  his Honor had no 
power to  grant the relief sought in this case, because it wa6 res 
adjudicata. That  a t  a prior term of the court the defendant had made 
the same application, when another Judge was presiding, and that it 
was refused. 

If this alleged fact had appeared to his Honor, i t  would have been 
indecent, if not beyond his power, to reverse what his predecessor had 
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done. But there is nothing in the case sent us to show that this fact 
did appear to him. His Honor found and stated, as it was proper that 
he should have done, the facts upon which his judgment was based, and 
no such fact is stated by him. Nor was there any exception taken to 
his statement of the facts; but simply an appeal from his judgment. 
It is true the case shows, that there was evidence before his Honor 
tending to show the fact; but, we have to look at  the facts found, and 
not a t  the evidence. If the fact existed, it existed of record, and the 
record ought to have been produced before his Honor; and it ought not 
to have been made to depend upon par01 testimony, which his Honor 
had a right to disregard. 

Our attention was called to the case, as reported in 69 N. C. 529, 
State v .  Moody, where the State movcd for execution against the 
defendant, Moody, upon the forfeited recognizance, and the defendant 
relied upon the facts now set forth as a plea in bar. The Judge then 
presiding, held that i t  was not a good plea in bar; and upon appeal, this 
court sustained him. And in giving the reason for his decision, the 
presiding Judge said, that i t  could only be allowed the defendant, upon 
an application for remitting the forfeiture, which he declined. 
But i t  does not appear that such application was made by ( 76 ) 
defendant. I t  may have been made, or that  remark of the 
Judge, that he declined to remit it, may have prevented the application 
from being made. At any rate, it does not clearly appear that it was 
made. And so this court said, in delivering its opinion, that the state- 
ment was obscure, and that the defendant might move thereafter. And 
we suppose that his Honor was of the opinion upon this application, 
that  i t  was not res adjudicata. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

STATE TO TrrE USE OF TI-IE BOARD OF EDUCATIOX Y. ALBERT C 
MOODY, AND OTHERS. 

(Same syllabus a s  in Stnte to  the use  of the Board of Edi~cntion v. A17bert 6. 
Iloody, and others nwte page 73.) 

CERTIORARI, upon a judgment rendered a t  Spring Term, 1875, of the 
Superior Court of ROBESON County, his Honor, Judge Kerr, presiding. 

This is one of three actions against the same parties, and involving 
the same questions, a11 of which are fully stated in the case of State 
to the use of the Board of Education v. Albert C .  Moody, and others, 
ante page 73. 
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Attorney General Hargrove, for the appellant. 
Wright and Steadman, contra. 

( 77 ) READE, J .  There are three cases between the same partiee 
involving the same questions, in one of which a n  opinion ie 

delivered. The decision in this case is the same. 
PER CURIAM. No error. 

STATE TO THE USE OF TIIE BOARD OF EDUCATION r. ALBERT C. 
XOODP, AKD OTHERS. 

(Same s ~ l l a b u s  as  in State to the use of the Boavd of Edz~cation u. V o o d u ,  
and others, ante  page 73.) 

CERTIORARI upon a judgment rendered a t  Spring Term, 1875, 
ROBESON Superior Court, Kerr, Judge, presiding. 

The facts in this case are the same, and the sarne points are involved, 
as in the case of State to the use of the Board of Education us. Moody 
and others, reported ante page 73. 

Attorney General Hargrove, for the appellant. 
Wright and Steadman, contra. 

READE, J .  There are three cases between the same parties involving 
the sarne points. An opinion has been delivered in one, and the 
decision in this is the same. 

XOTE.-TY~~ m-as not one case brought u p  and the others allowed to await 
the decision of the Court? 

PER CURIAM. Judgment affirmed. 

BOYLSTOS INSURANCE COXPANT a m  OTIJERS r. JNO.  D.  DAVIS. 

The C. C. P. does not repeal or suspend the Rer. Code in respect to practice 
and procedure. e x c q ~ t  where its prorisions are inconsistent therewith 

The prorisions of the Rev. Code. with regard to the remedy against the sureties 
on a replevin bond, a r e  not inconsistent with the provisions of the C. C. P., 
and therefore it i s  lbot error in the Conrt below to render summary judg- 
ment against the sureties upon a. rep le~ in  bond, the plaintiff having 
obtained judgment against the defendant in the action. 
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CIVIL ACTION for the claim and delivery of personal property, tried 
before McKoy, Judge, at  August Term, 1875, of CARTERET Superior 
Court. 

The suit was brought to recover certain iron, alleged to be the 
property of the plaintiffs. The case was before this court a t  January 
Term, 1873, upon an appeal by the defendant, and is reported in 68 
N. C., 17, and was before the court again at  January Term, 1874, upon 
an appeal by the plaintiffs, and was reported in 70 N. C., 485. Upon the 
hearing of the case in this court a t  January Term, 1874, a new trial 
was granted the appellants. 

The cause was thereupon continued from term to term in the Superior 
Court until August Term, 1875, when i t  was again tried, and the jury 
assessed the damages of the defendant a t  the sum of $459.80. There- 
upon the court rendered judgment against the present plaintiff for that 
amount. It was further adjudged by the court, that the defendant 
have judgment on the bond given by the plaintiff and against the 
sureties thereto, to be discharged by the return of the property to the 
defendants, or the payment of the amount of the judgment against 
the plaintiff. 

The sureties excepted to any judgment against them upon the ( 79 ) 
undertaking in this action, as unauthorized and contrary to 
Iaw. The exception was overruled by the court, and thereupon they 
appealed. 

All other facts in the case may be fully stated in the case as 
reported in the reports above cited. 

Hubbard, for the appellants. 
Green, contra. 

PEARSON, C. J. At common law an action of replevin could only be 
maintained when the defendant had taken the property out of the 
possession of the plaintiff, and was in possession at  the commencement 
of the action; in which case the property was put back into the pos- 
session of the plaintiff, he giving bond to return i t  to the defendant if he 
failed to show on the trial of the action that the defendant had 
wrongfully taken the property. 

The statute, Rev. Code, chap. 98, "Replevin," extends the action to 
cases in which, detinue or trover will lie, when the defendant is in 
possession a t  the commencement of the action, and makes an important 
modification of the remedy, by allowing the defendant to keep 
possession pending the action, provided, he gives a bond for its forth- 
coming, if the action be decided against him; and directs a summary 
judgment against the sureties. 

71 
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The C. C. P. under title IX,  "provisional remedies in civil actions," 
chap. 1, makes provisions for biil and enacts, sec. 160: "in case of 
failure to comply with the undertaking, the bail may be proceeded 
against by action only. 

Chapter 11, "Claim and delivery of personal property," makes pro- 
vision for undertaking for the return of the property in effect the same 
as Rev. Code, chap. 98, Replevin, with some minor details as to the 

justification of the sureties, and directs the Sheriff to file the 
( 80 ) notice and affidavit, with his proceedings thereon with the 

Clerk; sec. 187, but omits to direct a summary judgment 
against the sureties for the forthcoming of the property. It is not ours 
to account for this omission. It may be that the directors to have the 
undertaking filed with the Clerk, in the absence of an express prohi- 
bition as in the case of bail, furnish a sufficient authority by implica- 
tion for a summary judgment, as in the case of prosecution bonds and 
appeal bonds, but "praying this implication in aid," we put our 
decision upon the broader ground, that C. C. P. does not repeal or 
suspend the Rev. Code in respect to practice and proceeding, except 
where the provisions are inconsistent; and in this instance, as in the 
instance of prosecution and appeal bonds, so far from presenting an 
inconsistency, i t  is absolutely necessary to preserve uniformity, to 
assume that C. C. P. is a mere supplement to the practice and pro- 
cedure established and acted on by the Rev. Code. 

This matter was considered and acted upon in Clerk's ofice v. 
Huffstetler, et al, 67 N. C., 449, to which we refer for a more full 
criticism and exposition of the view in which we consider C. C. P. 

No error. 
PER CURIAM. Judgment affirmed. 

Cited: Harker v. Arendell, 74 N.C. 87; Xirns v. Goettle, 82 N.C. 272; 
Hollingsworth v. Harman, 83 N.C. 155; Council v. Averett, 90 N.C. 169; 
Patton v. Gash, 99 N.C. 284; Hall v. Tillman, 103 N.C. 280; 
Featherston v. Wilson, 123 N.C. 626. 

AMOS WADE v. THE COMMISSIONERS O F  GRAVEN COUNTY. 

The subject of taxation is regulated entirely by statute, and the revenues of 
this State a re  collected under the operation of what is  known a s  the 
machinery act. 

The County Commissioners have exclusive original jurisdiction to grant relief 
against excessive valuation of property for taxation; and from their 
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decision. upon a petition for that purpose, there is no appeal, unless i t  
appears from the facts found by them as to the raluation of property. that 
they hal-e proceeded upon some erroneous principle; for the reason that 
the statute gives no appeal. 

This was originaIIy a Petition by the plaintiff to the defendants, 
praying tha t  he might be relieved from certain taxes, which the 
plaintiff alleged were excessive. From the ruling of the Board of Corn- 
missioners, the plaintiff appealed to the Superior Court. The cause was 
removed to the county of CARTERET, and there heard before McKoy, 
Judge, a t  August Term, 1875. 

The following is the statement of the case sent up as part of the 
record. The plaintiff on the 8th day of July, 1873, presented to the 
defendants a petition for relief from excessive taxation, upon certain 
lands in Craven County. Upon the hearing of the petition, the Board 
of Commissioners found as a fact, that  nine hundred and fifty acres 
of the land, valued a t  five thousand dollars, should be reduced to 
four thousand. That another tract, containing one hundred acres, 
valued at three hundred dollars, should be reduced to two hundred 
dollars. That  another tract, containing three hundred and eighty-four 
acres valued a t  one thousand dollars, should be reduced to eight 
hundred. At the same time the Board refused to make any deduction 
as to other property embraced in the petition, upon the ground that 
the same was properly valued. 

From the order of the Board refusing further reductions, 
the plaintiff appealed to the Superior Ctourt of Craven County. ( 82 ) 
At Spring Term, 1874, of that  court, upon affidavit of the 
plaintiff, the cause mas removed to the Superior Court of Carteret. 

At August Tern?, 1875, of Carteret Superior Court, the defendants 
moved to dismiss the appeal upon the following grounds: 

1. That  the determination of the Board of Cornmissioners is con- 
clusive as to the facts found by them as to valuation. 

2. Tha t  the said Board, not possessing judicial powers, is incapable 
of rendering a judgment, and that  the law has provided no mode of 
reviewing a judgment or order of said Board, by the way of appeal. 

3. That  the proceeding was not commenced by summons, and there- 
fore, is not an action, and the venue cannot be changed. 

The motion was refused, and thereupon the defendants appealed. 

Lehman, for the appellant. 
Green, contra. 

SETTLE, J. The subject of taxation is regulated entirely by statute, 
and the revenues of this State are collected under the operation of what 
is known as the machinery bill. 
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By this bill, Battle's Rev., chap. 102, the Township Board of Trustees 
are required to assess the value of the real and personal property 
within their respective townships on the first day of April, in each 
year, and they are required to return an abstract and tax list to the 
Clerk of the County Commissioners on or before the first Monday in 
May in each year. 

The County Commissioners of each county are required to  meet on 
the third Monday in May, and revise the tax list and valuation reported 

to  them; and in doing so, they are required to hear the complaint 
( 83 ) of any one alleging that his property has been improperly 

valued, or that he is charged an excessive tax. From the facts 
found by them as to the valuation of property, unless it appears that 
they have proceeded upon some erroneous principle, there is no appeal, 
simply for the reason that the statute gives none. 

The act of 1869-'70, chap. 225, see. 17, did allow the complainant an 
appeal to the Superior Court, from the decision of the commissioners, 
"upon or involving any matter of legal liability ;" but this provision is 
omitted from the machinery bill of 1870-'71, chap. 195, and is not to be 
found in Battle's Rev., chap. 102. 

In  the Wilnzington, Columbia and Augusta R. R. Co. 21. The Board 
of Com~nissioners of Brunswick County, 72 N. C. 10, this court says, 
"If it was made to appear that  they, the township or county officers, 
proceeded on an erroneous principle, we might perhaps correct their 
valuation, but an error in tb fact of the value of the property is 
beyond our power to correct. 

There is error. Let judgment be entered here dismissing the pro- 
ceeding a t  the cost of the plaintiff. 

PER CURUM. Judgment accordingly. 

Cited: 8. R. v. Comrs., 74 N.C. 84; Comrs. u. Murphy, 107 K.C. 38; 
Guano Co. v. New Bern, 172 N.C. 260; Mfg. Co. v. Comrs., 189 N.C. 
104; Mfg. Co. u. Comrs., 196 N.C. 748; Belk's Department Store v. 
Guilford County, 222 N.C. 448. 
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R.  R. c. COMMISSIONERS O F  RICRXIOKD, and HARKER U. L % ~ ~ ~ ~ ~ ~ . ~ .  

C A R O L I S l  C E S T R A L  RAILWAY CO. r. COUXISSIONERS O F  
R I C H M O S D  COUXTT. 

(Same ru?/Zlabzcs a s  in the nest preceding case of TPude  v. The Con~nzissio~zers 
of Craven, which is cited and approved.) 

This was a n  APPEAL from the decision of the defendant, the Board of 
Commissioners of Richmond County, heard before his Honor, 
Judge Bz~zton, a t  Fall Term, 1785, of the  Superior Court of ( 84 ) 
RICHMOND County. 

As the case mas decided in this court upon a question of law, it is 
unnecessary to  report the facts. 

The ground upon which the appeal was based was, an  excessive 
valuation of the property of the plaintiff for taxation. No error in 
matter of lam was alleged as ground for the appeal. 

Upon the hearing, his Honor, upon motion of the defendant's counsel, 
dismissed the proceedings on the ground that  the court had no juris- 
diction thereof. From this judgment the plaintiff appealed. 

Steel & Walker, Strange and Busbee & Busbee, for the appellant. 
Xhaw and Hinsdale, contra. 

SETTLE, J. The only points presented by this record are decided In 
Wade v. Commissioners of Craven County, ante, 81. 

We refer to  that  decision for the reabons which induce us to  declare, 
tha t  the judgment of his Honor in this ease is affirmed. 

PER CURIAM. Judgment affirmed. 

i 85 ) 
SAMUEL HARRER T. W. L. ARESDELL. 

A brought a n  action against B to recorer a horse and the sheriff replevied the 
horse. but delirered him to the defendant again upon the filing of the 
statutory bond by C, from nhom B claimed title. C \?-as not made a party 
to the action. Upon the trial there was a verdict for the plaintiff, and 
the court gave judgment against the defendant for the recovery of the 
horse and damages as assessed by the jury. At  the same time, the court 
rendered summary judgment against the parties to the replerin bond. 
B then filed a n  affidalit, alleging that  he had refused to file any bond for 
the re-delivery of the horse, and had informed C that he ~ ~ o u i d  not defend 
the suit ; and that  unleqs C beca~ne defendant in his stead, he wonld d e l i ~ e r  
the horse to the plaintiff, and that he made the same statement to the 
plaintiff: that  it  mas understood between A. B and C that the snit was 
no longer to continue against B but that C was to become the defendant, 
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ar,d in consequence of this unders:anding B did not employ counsel. and 
did not know that he n a s  still a party to the suit until he came into court 
a s  a witness in the cause. Upon the filing of this affidavit, i t  was ordered 
that  no execution issue upon the jndgment against B, until the further 
order of the court Upon a n  appeal to this court:  

I t  ~ccrs f d d ,  1. That there TTas no error in the court be lo^ rendering sumniary 
judgment upon the replevin bond ; and 

2. That the order of the court staying execution of the judgment against B, 
v a s  error. 

This was a CIYIL ACTION for the claim and delivery of personal 
property, tried before McKoy, Judge, a t  August Term, 1875, of 
CARTERET Superior Court. 

The action was brought by the plaintiff to  recover possession of a 
mare, alleged to be unlawfully detained by the defendant. The mare 
was replevied by the sheriff, and re-delivered to the defendant, upon 
an undertaking being filed in accordance with the statute, by one 
Edward E. Perry, from whom the defendant claimed to derive his 

title. Upon the trial of the cause, the jury found all the issues in 
(86  ) favor of the plaintiff, and assessed the value of the mare a t  

sixty-five dollars, with damages to the amount of thirty dollars. 
Thereupon the court gave judgment against the defendant and the 
sureties to the undertaking above mentioned. 

The defendant filed the following affidavit: 
W. L. Arendell being duly sworn, says: "When the writ in this case 

was served on him and the horse was taken into possession by the 
sheriff, affiant refused to give a bond for her delivery, and informed 
Edward Perry, of whom he had purchased the horse, that he would 
not defend any suit for the horse, and that unless he, Perry, took his 
place and defended the suit, he would deliver up the property to the 
plaintiff; that  said Perry gave bond and said he would defend the 
suit, and this affiant made the same statement to plaintiff, and it mas 
distinctly understood by the affiant and the plaintiff and said Perry, 
that the suit commenced by plaintiff against this affiant was no longer 
to continue against him, but that  said E. Perry was to take his place; 
and under these circumstances affiant considered himself out of the 
case and took no farther concern about i t ,  and had not the most 
remote idea that any suit was pending against him after the under- 
standing between plaintiff and affiant and said Perry-never employed 
any counsel in the case and never took any further step in the case, 
and to his great surprise, upon coming into the court house this morning 
as a witness, he having been requested by Mr. J. M. Perry, counsel 
of E. Perry, to attend there as a witness in the case, supposing he was 
only a witness and not a party at all." 
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Whereupon his Honor directed the Clerk to enter upon the judgment 
docket as a memorandum, the following instructions for the Clerk: "It 
being made to appear to the court that W. L. Arendell surrendered the 
horse in controversy to the Sheriff, and Edward E. Perry replevied the 
same and that  the writ has been defended by and for the benefit of 
E. E. Perry, and that he furnished the bondsmen: Therefore i t  
is ordered that no execution issue against W. L. Arendell until ( 87 ) 
the further order of this court." 

The defendants A. C. Davis and J. M. Perry, the sureties to the 
undertaking, except to the judgment against them, and to the order 
above mentioned: 

1. Because no judgment can be rendered in the above action against 
said sureties. 

2. Because said instructions to the Clerk are unauthorized and 
prejudicial to said sureties, and in derogation and violation of the terms 
of their undertaking. 

The exceptions were overruled, whereupon the defendants Davis and 
Perry, sureties upon the undertaking appeal. 

Green, for the appellants. 
Hubbard, contra. 

PEARSON, C. J., The power of the court to render a summary judg- 
ment against the sureties on the undertaking, is settled by the case of 
Boylston Insurance Co. v. Davis, ante, 78. 

We are not aware of any precedent either a t  law or in equity, or 
under the mixed model of procedure introduced by C. C. P., which will 
sustain the order made by his Honor, on affidavit, directing the Clerk 
not to issue execution against Arendell (the defendant in the action) 
until further order. 

The plaintiff had obtained a judgment against Arendell for the pony, 
and was entitled to the specific article and the damages assessed for its 
detention, and in case the property could not be had, then to the 
damages assessed for its valuation as well as the damages assessed for 
its detension. It is established by the judgment, that Arendell wrong- 
fully held possession of the pony, which was the property of the 
plaintiff. Can any sound reason be suggested why the plaintiff should 
not have the fruit of his recovery? 

But if upon any supposition the court had power to say to 
the plaintiff, you must give up your property and accept damages ( 88 ) 
in lieu thereof, for it can make no material difference to you 
whether you get your pony or its value in money, and your accepting 
its value will enable the court to do justice all around and settle a 
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controversy that will grow up between Arendell and E. E. Perry, from 
whom (taking the affidavit to be true) he purchased, then other 
difficulties arise. E. E. Perry will say, you are seeking to make me 
liable to Arendell, upon a warranty of title, in a proceeding on affidavit, 
and in an action to which I am not a party of record and have no right 
to be heard; which is contrary to the laws of the land and against the 
Bill of Rights. 

The sureties will say, admit that E. E. Perry sold the pony to 
Arendell, and that i t  was a t  the request of Perry he signed the under- 
taking of Arendell to surrender the pony if plaintiff recovered in the 
action, still we were the sureties of Arendell, although we became so 
a t  the request of Perry, and by reason of our becoming the sureties 
of Arendell the pony was put back into his possession and he still has 
the pony. We signed the undertaking that Arendell would surrender 
the pony in the event that the plaintiff proved title, because of the fact 
that  the pony was liable in the first instance, and we became his 
sureties relying on that  fact. This is a manifest alteration of the 
obligation of the contract, if Arendell can be allowed to keep the 
pony, and by the action of the court throw upon us the burden of 
paying the damages in the first place, and then seeking relief against 
E. E. Perry who is not a party of record or bound in any way by the 
action of the Judge. I n  other words the sureties insist that the Judge 
has put the boot on the wrong foot and ought to have allowed the 
action to take its regular and ordinary course, vie: let Arendell, the 
defendant of record, who has received the benefit of retaining possession 
of the pony, by the fact that he was enabled to do so, by our under- 
taking for him to see the pony delivered up, if plaintiff succeeded in 

the action, surrender the pony to the plaintiff and pay the 
( 89 ) damages for its use, while he had the benefit of its services; that 

is the foot to put the boots on, and then let him and E. E. Perry 
settle the matter as to warranty of title. 

There is no precedent to support the ruling of his Honor, and I have 
treated it in a familiar way for the purpose of illustrating the danger 
of departing from the settled precedents and forms of the law, upon 
broad notions of doing complete justice under C. C. P.  

Error. Judgment below modified so as to strike out the order to the 
Clerk, and allow execution on the judgment against the defendant. 

PER CURIAM. Judgment accordingly. 

Cited: Thomas v. Campbell, 74 N.C. 790; Council v. Averett, 90 
N.C. 169; Hall v. Tillman, 103 N.C. 280; Nimocks v. Pope, 117 N.C. 
319; Wallace v. Robinson, 185 N.C. 532. 
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SAMUEL FOWLER v. OLD NORTH STATE IXSCRANCE COMPANY. 

I n  case of the destruction by fire of a stock of goods which the defendant had 
insured for a n  on account of the plaintiff, the proper measures of damages 
against the defendant is the market value of the goods, (within the amount 
insured,) a t  the time and place of the fire. 

The failure of f i e  plaintiE to call a s  a witness one who was his clerk a t  the 
time of such fire, to proae the value of the goods, was a proper subject of 
remark by the counsel of the defendant, before the jury. T h e  reasons of 
the plaintiff for not introducing the clerk, were also properly called to the 
attention of the jury by his Honor, presiding. 

CIVIL ACTION to recover upon a policy of insurance, tried before 
Kerr, Judge, at  Fall Term, 3875, of PERSON Superior Court. 

The following statement of the case is sent up on appeal 
to this court, as a part of the record: The action was ( 90 ) 
brought upon a policy of insurance issued by the defendant 
to the plaintiff to secure him against the loss by fire of a certain 
stock of goods and merchandise, and in the event that the goods 
were destroyed by fire, to pay him two-thirds of the value of the 
goods a t  the time of destruction. 

I n  the application, the plaintiff had stated the value of the stock 
a t  the time he effected the insurance, at  $2,800.00 and claimed that 
the value of the stock was $2,500.00 at  the time of the fire. The 
defendant, on the trial, contended that in stating the value of the 
stock a t  the time of the fire. the witnesses should be confined to the 
prime cost and freight of the goods, and not the value of such goods 
a t  the place of business. The objection was overruled by the court, 
and the defendant excepted. 

After his Honor had concluded his charge, he was requested by the 
counsel for the defendant to charge the jury: That inasmuch as one 
Elijah Sherman, who was plaintiff's clerk at  the time of the fire, was 
present in court, and, though sworn, had not been called and examined 
as a witness by the plaintiff to prove the value of plaintiff's stock of 
goods destroyed by fire, that this was a circumstance of suspicion 
against him; especially as there was much diversity of opinion among 
the nine witnesses examined as to the value of the goods in plaintiff's 
store shortly before the fire, varying in their estimates from five 
hundred dollars as the value of the goods in sight above the counter, 
to twenty-five hundred dollars as the value of the whole stock; and 
that the plaintiff thus having it in his power to remove the circum- 
stance of suspicion, if i t  was unfounded, by examining his clerk, and 
failing to do so, i t  was a strong circumstance to show that the goods 
destroyed were not of the value claimed by the plaintiff." To which 



IN THE SUPREME COURT. [ 74 

his Honor replied: "That is true, and has been commented on at  
length by the counsel in his address, and your attention is 

( 91 ) called to his argument on the point, and you will give the cir- 
cumstance due consideration in making up your verdict. You 

will also give the plaintiff's reply such weight as you think it deserves. 
That the plaintiff had not only sworn Sherman, but had called and 
tendered him and other witnesses to the defendant, who declined to 
examine them. You may also consider the circumstances as testified 
to by the defendant's agent, that shortly after the fire the plaintiff, with 
the aid of his clerk, Sherman, recollected and put down from memory, 
a t  the request of said agent, specifying each article and its value, 
goods to the amount of $1,800, and that the plaintiff now alleges that 
by refreshing his memory by his duplicate bills of purchase, he arrives 
a t  the amount he claims. You are to decide the case after giving due 
attention to  the arguments addressed to you, and taking all the 
circumstances and testimony into consideration, and endeavor to  
arrive a t  a fair and impartial verdict. 

To this portion of his Honor's charge, the defendant excepted. 
His Honor had already charged the jury, that  i t  was incumbent 

upon the plaintiff to prove the truth of the allegations made in the 
application and the policy, and if the jury believed he made a 
fraudulent over-valuation of his goods a t  the time of the fire, he was 
not entitled to recover. 

There was a verdict for the plaintiff, whereupon the defendant 
moved for a new trial, upon the ground that the verdict was against 
the weight of the evidence. Motion overruled, and the defendant 
appealed. 

N o  counsel for th,e appellant in this court. 
J .  W.  Graham, contra. 

READE, J. I. The market value of the goods a t  the time and place 
of the fire, is that which the plaintiff has lost by the fire, and is the 

measure of his damage against the defendant, within the 
( 92 ) amount insured. May on Insurance, p. 525, et seq. W y n n e  

v. Liv., Lon. and Globe Ins. Co., 71 N. C., 121. 
11. The failure of the plaintiff to call as a witness one who was his 

clerk at  the time of the fire, to  prove the value of his goods, was a 
proper subject of remark by the defendant's counsel. But what we 
suppose, the defendant complains of is, that his Honor also called 
the attention of the jury to the reasons which the plaintiff had for not 
introducing the clerk. Surely no one but the defendant, who is 
supposed to see only his own side, could see error in this. 
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The refusal of his Honor to grant a new trial, because of the verdict, 
as alleged, was against the weight of the evidence, is not applicable. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Gmbbs v. Ins. Co., 108 N.C. 480; Cox v. R. R., 126 N.C. 
106; Hart v. R. R., 144 N.C. 92; R. R. v. Houtz, 186 N.C. 49. 

JAMES M. FOSTER v. A. K. PARHAM AND FRANKLIN BOYD. 

A deed from A to B conreying a tract of land. "the waters of a dam giving 
twelve feet over the wheel to establish the line," does not convey a right 
to pond the water upon another and different tract of A., distant three- 
quarters of a mile from the land conreyed, and separated therefrom by 
the lands of another person. Especially is this so, where the parties to the 
deed had no idea, and mere, in fact, surprised to find that the dam would 
pond the water upon the second tract. 

Such deed works no estoppel as  to A, to prevent him from recovering damages 
for the injury arising therefroni. 

This was a CIVIL ACTION for the recovery of damages, tried before 
Henry, Judge a t  Fall Term, 1875, of BUNCOMBE Superior Court. 

The following statement of the case, signed by the counsel, 
is sent up as a part of the record. The action was for the ( 9 3  ) 
recovery of damages, by reason of the erection of a mill-dam 
on New Found Creek, below the plaintiff's land in Buncombe County. 

The defendants denied the allegations in the complaint, and further 
insisted that the plaintiff was estopped by his deed from maintaining 
this action. A copy of the deed is hereinafter set out. 

The plaintiff replied to the answer, and the issues joined were sent 
by the Clerk to his Honor, the Judge of the district. The question of 
estoppel raised by the pleadings was retained by his Honor, who 
returned the following issues of the fact to be tried by a jury a t  a 
regular term of the court: 

I. Has there been an arbitration of the matter in dispute? 
2. Has the plaintiff's land suffered damage by reason of the de- 

fendants' dam as alleged? 
3. Does the amount of water of said dam exceed "twelve feet over 

the wheel of said mill?" 
When the case was called at  the next term of the court, the follow- 

ing order was made: Trial by jury is waived by the parties. By con- 



I 

I N  THE SUPREME COURT. [ 74 

sent i t  is agreed that the issues on file in the cause shall be tried by 
his Honor, J. L. Henry a t  a time to be fixed by him. 

The case was continued. Subsequent to this term of the court his 
Honor went upon the premises, heard the testimony offered by the 
parties, with the argument of counsel, and a t  Fall Term, 1875, 
reported that he had found the first issues in favor of the plaintiff and 
the other (3d) issue in favor of the defendant. Thereupon he adjudged 
that the plaintiff had been damaged by reason of the mill and dam, as 
set forth in the complaint and was entitled to relief, and three com- 
missioners were appointed to assess the damages. 

His Honor also held that the deed set up in the answer of the de- 
fendants did not bar the right of the plaintiff to recover. 

From his Honor's ruling the defendants appealed, and it was 
( 94 ) agreed with the sanction of the court that the appeal should 

await the final determination of the case, so that  the whole 
case could be finally disposed of by the Supreme Court a t  the same 
time. 

The commissioners appointed to assess the damages, reported that 
the plaintiff was entitled to recover sixty-five dollars per year, and 
judgment was rendcred accordingly. Whereupon the defendants asp- 
pealed. 

The following is a copy of the deed referred to: 
"This indenture made and entered into this 16th day of August, one 

thousand eight hundred and sixty-one between John W. Foster's heirs 
of the one part and J. M. Hayes and A. K. Parham of the other part, 
all of the County of Buncombe and State of North Carolina 
witnesseth: That the said heirs for and in consideration of the sum 
of six dollars to them in hand paid the receipt and payment 
of which is hereby acknowledged, paid by the said J. M. Hayes and 
A. K. Parham, have by these presents, given, granted, bargained and 
sold, and by these presents do give, grant, bargain and sell unto the 
said J. M. Hayes and A. K. Parham a certain piece or parcel of land 
in the county aforesaid, on the west side of French Broad river, on 
New Found creek, joining the said heirs and said A. K. Parham's 
lands, the waters of a dam giving twelve feet over the wheel to establish 
the lines, containing one acre more or less, together with all and 
singular appurtenances thereunto belonging or in any wise appertain- 
ing to them the said J .  M. Hayes and A. K. Parham, their heirs, 
executors, administrators and assigns forever. And we the said heirs, 
for our part, our heirs, executors, administrators and assigns, do and 
will warrant and forever defend the title to the above described land, 
from the lawful claim or claims of all and any person or persons 
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whatever. In  testimony whereof, we have hereunto set our ( 9 5  ) 
hands and seals the day and date first above written. 

J. W. FOSTER, [SEAL. J 
GHAMES F. FOSTER, [SEAL.] 
WM. FOSTER, [SEAL.] 

his 
J. M. (X) FOSTER, [SEAL.] 

mark. 
[SEAL.] 

E. S. FOSTER, [SEAL.] 

J .  H .  Merrimon, for the appellants. 
Smi th  and Strong, contra. 

PEARSON, C. J. The defendants are the owners of a tract of land 
on the east side of "New Found Creek," and wishing to erect a mill 
thereon, procured the plaintiff to execute a deed, to the effect that in 
consideration of $6.00 the plaintiff sells and conveys to defendants a 
piece of land on the west side of the creek, supposed to contain one 
acre, more or less. " T h e  waters o f  a dam giving twelve feet over the 
wheel to establish the Lines." (The reporter will set out the deed.) 

Accordingly, the defendant makes his dam. The water not coming 
up "to twelve feet over the wheel," but it so happens that a different 
tract of land owned by the plaintiff, situate on the creek about three 
quarters of a mile above, and separated from his lower tract by the 
land of another person, is injured by the ponding back of the water 
by reason of the dam. For this injury the action is brought. 

The defendants say the plaintiff is estopped by his deed from com- 
plaining of this injury to the upper tract, for by force of the deed, 
he has a right to raise the water twelve feet over his wheel, and if 
he cannot enjoy this right without injury to the upper tract the 
plaintiff must submit to the consequences. 

We concur with his Honor in the opinion, there is no estop- 
(96  ) pel, and no grant of an easement to which the upper tract is 

servient, either express or implied, by which the defendant 
acquired a right to cause the water to be ponded back to the injury 
of the upper tract. 

The deed makes no reference to the upper tract. An injury to it was 
not foreseen by the parties, and is not provided for. Had the injury 
been foreseen, the defendant would not have built his dam without 
securing an easement, as well on the upper tract as on the intervening 
tract. 

83 



With nothing to depend upon except a deed for the small parcel of 
land taken off of the lower tract, a t  the abutment of the dam, the 
quantity of land "to be established by the waters of the dam, giving 
twelve feet over the wheel, the defendant builds his dam and finds, 
contrary to all expectation, that the upper tract is injured. To meet 
this emergency he was bound to do one of three things, agree with the 
plaintiff and get a grant of an easement in respect to the upper tract, 
or if the injury was caused by the ('big log and drift wood and mud, 
etc., set out in the answer, which obstructs the channel of the creek, 
have the raft removed and keep the channel clear, or if the injury is 
the result of a natural cause, to-wit: there is not fall enough in the 
creek to allow the dam to be kept up to its present height, then lower 
the dam, or take i t  away, if the mill cannot be run with a less head of 
water. The defendant was obliged to do one of these three things or 
violate the maximum, "Use your own so as not to abuse the property 
of another," which is a corollary from the diverse rule, "Do unto 
others as ye would they should do unto you." 

The brief of the counsel for defendant refers to Merriman v. Russel, 
55 N.  C., 470; Whitehead v. Garris, 48 N.  C., 171. These are interesting 
cases on the question when the land passes, and where only an ease- 
ment, but do not bear on our question, which is, on what ground can 

an easement to pond water back to the injury of the upper tract 
(97  ) be implied from a deed for a parcel of the lower land? The 

quantity to be ,established by the water mark a t  twelve feet 
over the wheel. 

Upon consulting among the Justices, i t  was suggested, may not the 
grant of an easement to pond the water on the upper tract be implied 
from the fact, that otherwise the defendant will not be able to enjoy 
the benefit of the parcel of land conveyed in as full a measure as the 
parties contemplated. Reply: This result was not foreseen or pro- 
vided for by the parties to the deed, and the court cannot add to its 
provisions. 

It occurred to me in writing out the opinion, how can our case be 
distinguished from the case of one who buys one acre in the centre of 
a ten acre tract? It is settled that the purchaser has a right of way by 
implication, ex necessitate doing as little damage as may be. Upon 
reflection, I am satisfied that his Honor made the true distinction. In 
the instance of the one acre in the center of a ten acre field, the need 
for a right of way was patent, and ex necessitate, the grant of a right 
of way is implied. In our case the need for an easement to pond the 
water back upon the upper tract was not patent, but so far from it, 
the injury to the upper tract by the ponding of the water was un- 
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' expected and took both parties by surprise. So in the absence of an 
express grant of the easement, the court cannot imply one. 

No error. 
PER CURIAM. Judgment affirmed. 

Cited: Power Co. v. Navigation Co., 159 N.C. 395. 

S T A T E  r. ADOLPHUS MOONEY. 
( 98 1 

Fees due officers of the court are  vested rights by law ; and a r e  not discharged 
when a defendant receives a n  unconditional pardon, after conviction and 
sentence, from the Governor of the State. 

This was a MOTION, by the Solicitor, for a rule on the defendant to 
show cause why execution should not issue against him for the cost in 
State v. Adolphus Mooney, tried a t  Spring Term, 1875. The motion 
was heard before Schenck, Judge, at  Fall Term, 1875, of RUTHERFORD 
Superior Court. The facts necessary to an understanding of the cause, 
as decided in this court, are fully stated in the opinion of Justice 
BYNUM. 

There was judgment against the defendant, whereupon an appeal 
was craved and granted. 

R. C. Badger, for the appellant. 
Attorney General Hargrove, contra. 

BYNUM, J. At the Spring Term, 1875, of the Superior Court of 
Rutherford County, the defendant, Mooney, was indicted, submitted 
for an assault and battery upon Elias Carrier, and was by the court 
sentenced to one month's imprisonment in the county jail, and judg- 
ment was given against him for the costs of the prosecution. Before 
his term of confinement had expired, the defendant obtained an un- 
conditional pardon from the Governor of the State, and was discharged 
from jail without having paid the costs. At the instance of the 
Solicitor, a rule was taken on the defendant, returnable to the next 
term, to show cause why execution should not issue for the costs. In 
answer to the rule, he set forth his said pardon and pleaded the same 
as a discharge from the payment of the costs. His Honor held that 
such was not the effect of the pardon, and ordered that the 
execution do issue; and the defendant appealed to this court. ( 99 ) 

85 
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STATE ti. NOOXEY. 

There is no error. By Art. 111, sec. 6, of the Constitution, the 
Governor is invested with power to grant reprieves, commutations and 
pardons, after conviction, for all offences except in cases of impeach- 
ment. In the State v. Underwood, 64 N. C., 599, it was held that 
where the pardon is pleaded after verdict and before judgment, it will 
discharge the defendant from the costs. How it would be if the pardon 
had been granted after judgment, was left an open question, and 
i t  is now presented for our decision. 

The costs and fees in criminal prosecutions are regulated by statute. 
Bat. Rev. chap. 105, and the acts of 1873-'74, chap. 175. I t  is 
expressly provided in chap. 33, sec. 80, Bat. Rev., that "every person 
convicted of an offense, or confessing himself guilty, or submitting to 
the court, shall pay the costs of the prosecution." 

The legal effect of a conviction and judgment is to vest the right to 
the costs in those entitled to receive them. The judgment, though 
nominally in the name of the State, is, in effect, in favor of those 
performing services in the case for which fees are given as a compen- 
sation. An absolute pardon discharges a fine imposed, because that 
goes to the public, and the Governor represents the public, but the 
costs belong to private persons, and the pardon can no more discharge 
the costs, than it can discharge a debt due by the defendant to a third 
person. In Holliday v. The People, 5 Gill., 214, the defendant was 
convicted and sentenced to thirty days imprisonment and one hundred 
dollars fine. He was afterwards pardoned by the Governor, and i t  was 
held that the fine was thereby discharged, but that the prisoner was 
not released, either from the payment of the costs incurred by him, or 
the costs of the prosecution. So in Estop v. Lacy, 35 Iowa, 419, an 
action of replevin was brought against the sheriff for seizing the 
property of the plaintiff by virtue of an execution for costs in a case 

of the State of Iowa against the plaintiff. The plaintiff alleged 
(100) that he had received a full pardon from the Governor, and that 

this operated as a remission of the judgment for fine and costs. 
But the court held that although the costs follow the conviction as a 
necessary incident, yet they continue a fund distinct from the fine, 
and eventually due the witnesses and the various officers of the law. 

In  Rowe v. State, 2 Bay. 565, one Kelly had been convicted of 
crime and fined by the court £50, of which one-half went to the 
informer. The sheriff who had the execution for the fine being called 
on by a rule to show cause why the money had not been collected and 
paid over, produced the Governor's pardon for the whole, as well for 
the moiety which went to the informer as for the other moiety which 
went to the State. It was, however, held by the court that the Gov- 
ernor had no right to remit any fine or forfeiture specifically ap- 
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propriated, and that the fees due the officers of the court were vested 
rights by law as much as the moiety of the fine to the informer, and 
equally beyond the Governor's power of remission. 

This is but an affirmance of the principles of the common law, which 
allows the King the right of pardoning forfeitures, etc., but not so 
as to affect private rights vested in third persons by law. 2 Durn. and 
East., 569; 5 Co. 51; 3 Inst. 238. Also 46 Penn. 446; 8 Black, 229; 2 
Whart. 440. 

PER CURIAM. Judgment affirmed. 

Cited: S. v. Crook, 115 N.C. 765. 

(101 1 

ELISHA GRADY AND OTHERS I-. THE COUNTY COMMISSIONERS 
OF LENOIR COUNTY. 

The creation or alteration of Townships in the several counties of the State, 
after the first division by the County Commissioners under Art. VII, see. 
8,  of the Constitution, is left with the Legislature. 

This was a CIVIL ACTION tried before Sepmour, J., at  Spring Term, 
1875, of the Superior Court of LENOIR County. 

The plaintiffs, Elisha Grady and others, suing in behalf of them- 
selves and "all other voters of that portion of Kinston township on the 
south side of Neuse river," brought this action to enjoin the defendants, 
the County Commissioners of Lenoir County, from providing for an 
election of officers, under the act of the General Assembly entitled "An 
act to create a township in the County of Lenoir, to be known as 
Woodington township," ratified the 26th day of February, 1875, upon 
the ground that said act was unconstitutional. 

Upon the affidavit of the plaintiffs, a restraining order was issued by 
his Honor, Judge Seymour, and the defendants were ordered to show 
cause a t  Trenton, on March 27th, why the injunction should not be 
continued. 

At Spring Term, 1875, J. C. Wooten and others filed a petition in 
behalf of themselves, "and a large majority of that portion of Kinston 
township on the south side of Neuse river now known as Woodington 
township'," etc., praying that they might be made parties defendant in 
this action. 

This was objected to by both plaintiffs and defendants in the action 
as originally commenced. The objection was overruled by the court, 
and thereupon both the plaintiffs and the defendants appealed. 
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Haughton and Smith & Strong, for the appellants. I 

Green, contra. 
I 

(102) READE, J. 1. In a matter of public concern there is manifest 
propriety in allowing any one who has a common interest to 

become a party, and it is the duty of the court to see that a class is 
fairly represented whenever one or more sue for a class. 

2. The plaintiffs allege that the act of 26th February, 1875, laying 
off the township in question and directing the County Commissioners 
to provide for an election of officers for the township is unconstitutional, 
because they say the Constitution confers the power upon the County 
Commissioners to lay off townships. 

Art. VII, see. 3, of the Constitution does provide that the first 
division of counties into townships sliall be by the County Commis- 
sioners, but i t  does not authorize them to make any subsequent division 
or alteration. And so the subsequent creation or alteration of counties 
is left with the Legislature. The act in question is therefore con- 
stitutional. And i t  was the duty of the County Commissioners to 
provide for the election of officers, and therefore the injunction ought 
not to issue. 

We suppose that when the Commissioners ascertain their duty to 
provida for organizing the township which has been created and now 
exists, they will be ready to perform it, but they will now be met 
with the difficulty that the time named in the act for holding the 
election has passed. Can they order an election a t  some time to be 
fixed by them? This is not directly before us and may never be, 
as the township may prefer to wait until the next regular election; 
but we have considered it, and incline to the opinion that as time was 
not essential and the failure to observe it was unavoidable, and as the 
public good may require the offices to be immediately filled, the Com- 
missioners may order an election upon reasonable notice. 

The injunction will be refused. Let this be certified. 
PER CURIAM. Judgment accordingly. 

Cited: Buckman v. Comrs., 80 N.C. 125; McCormac v. Comrs., 90 
N.C. 450; McNair v. Comrs., 93 N.C. 371 ; R. R. v. Comrs., 116 N.C. 
565; Battle v. Rocky Mount, 156 N.C. 334; Chimney Rock Co: v. 
Lake Lure, 200 N.C. 176. 
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(103) 
STATE ox THE RELATION OF JAMES CAMPBELL AND OTHERS V. J. J .  

WOLPENDEK AXD O T I ~ K S .  

The Judge below erred in granting an injunction, by which the persons in 
possession of the offices of Mayor and Aldermen of a city, and actually 
performing the duties of those offices, are  restrained from all official acts. 

I t  is not sufficient to allege that the persons filling the offices were not regularly 
or rightfully elected; but it  must also appear that they a re  abusing or 
about to abuse their possession of official power to the public injury ; and 
that the public will sustain no damage by the suspension for a n  indefinite 
time of all city government. 

SETTLE, J. Dissenting. 

This was a MOTION in the cause heard before Seymour, Judge a t  Fall 
Term, 1875, of the Superior Court of CRAVEN County. 

The defendants moved the court to vacate the restraining order 
heretofore granted. His Honor upon the hearing, allowed this motion, 
whereupon the plaintiffs appealed. A11 other facts necessary to an 
understanding of the case as decided in this court, are stated in the 
opinion of Justice RODMAN. 

Green and Lehman, for the appellant. 
Hubbard and Smith  & Strong, contra. 

RODMAN, J .  This is a proceeding in the nature of a quo warranto, 
calling on the defendant Wolfenden as hilayor, and the other defendants 
as Aldermen of the city of Newbern, to show by what right they hold 
their respective offices, and demanding judgment that they be declared 
usurpers and amoved; and also asking for an injunction against their 
exercising the rights and powers of their offices until the final hearing 
of the case. WATTS, J .  granted a restraining order, with liberty to 
defendants to move before SEYMOUR, J. to vacate it, which he did upon 
the pleadings. From his order to that effect, plaintiffs appealed 
to this court. The plaintiffs have demurred to the answer, and (104) 
we assume for the present purpose the facts therein pleaded to 
be true. The Judge below might in this state of the pleadings, have 
proceeded to decide the case on its merits, but he did not. All that we 
have to consider therefore is, the propriety of his interlocutory judg- 
ment vacating the restraining order. We concur with the Judge that 
the restraining order was improvidently granted and ought to be 
vacated. To grant an injunction by which the persons in possession 
of the offices of Mayor and Aldermen of a city, and actually per- 
forming the duties of those offices, are restrained from all official acts, 
is to leave the city without a government, and a prey to all the evils 
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which a city government is designed to prevent. It cannot be con- 
sidered a trivial or indifferent thing. In  the present case no bond a t  
all was required from the relators. But any bond which might have 
been given, would have been only for the indemnity of the defendants, 
and not of the public. If a city government had not been deemed 
necessary to the public welfare, the legislature would not have 
established it. All courts are bound to assume that it is useful and 
necessary, and that the circumstances must be rare and peculiar which 
will justify a court in suspending it. It cannot be sufficient that i t  
shall be alleged and be made to appear probable, or even clear, that 
the persons filling the offices were not regularly or rightfully elected; 
but i t  must also appear that they are abusing or about to abuse their 
possession of official power to the public injury, and that the public 
will sustain no damage by the suspension for an indefinite time of all 
city government. 

It appears that the realtors were elected to the offices in question 
in May, 1874, to hold for one year, and (we will assume) until their 
successors were regularly elected. In  May, 1875, an election was held 
under an act of the Legislature, ratified on March l l t h ,  1875, a t  which 
the defendants were elected. The realtors allege that the act referred 

to contained provisions which have been held to be contrary to 
(105) the Constitution; Canada v. Van Bokelen, 73 N. C., 198, and 

that consequently the election of 1875 was void, and that  
they are entitled to hold over. They also alleged that defendants are 
collecting taxes, etc., but they do not allege that defendants have done, 
or about to do, any specific unlawful act to the public injury. It is 
admitted that after the election, in 1875, the relators voluntarily gave 
up the corporate seal of the city and all the city property to the 
defendants; and one of the relators, being a Justice of the Peace, 
without objection from the others, administered their official oaths 
to t'he defendants. If the question before us was on the respective 
rights of the relators and of the defendants to the offices, the argu- 
ment that the relators, if they otherwise had a right to hold over, 
abandoned it, would be pertinent, and we should consider i t  a 
weighty one. But, as we have said, the question before us is only as 
to the continuance of the injunction. There is no reason why it 
should be continued. It is not necessary to the trial of the question 
of right between the parties. And certainly i t  cannot be permitted 
to litigants so to conduct their personal controversies as to injure or 
inconvenience the public. The people of Newbern cannot be deprived 
in the interest and upon the motion of one set of rival claimants of the 
city offices, of the benefits of a city government. They are entitled 
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to have the city offices constantly filled by persons capable of per- 
forming the official duties, and responsible for their non-performance. 

costs in this court. L& this opinion be certified. 

E. M. ADAMS v. R. E. AND M. C. REEVES. 
(106) 

Where upon a n  appeal to this court, i t  appears that the appellant has failed to 
prepare and serve upon the appellee a statement of the case, within the 
time prescribed by the statute, and objection is taken by the appellee on 
that  ground, the appeal will be dismissed, unless there has been a waiver 
of the irregularity. Upon a motion to dismiss the appeal in such case, 
this court cannot hear contradictory evidence, and the motion will be 
allowed if the waiver is denied, unless it  appears from the affidavits filed 
by the appellee, that there has been such a waiver. 

Jf in such case there be a waiver, and the parties fail  to agree upon a state- 
ment of the case upon appeal. and the presiding Judge goes out of office 
before settIing the case, the only remedy is. to remand the case for a new 
trial. 

This was a MOTION made upon affidavit, in this court at  this 
January Term, 1876, for a venire de novo. 

The case was originally tried before his Honor Judge Wilson a t  
Fall Term, 1874, of DAVIDSON Superior Court. The record sent up to 
this court from the Superior Court of Davidson County, shows that 
judgment was rendered at  the term in favor of the plaintiff, and that 
the defendants thereupon moved for a new trial. The motion was 
overruled and the plaintiff appealed. No statement of the case upon 
appeal accompanies the record. 

At June Term, 1875, of this court the defendants served notice upon 
the plaintiff that they would move the court for a venire de novo and 
new trial, without a case settled, and if the motion should be refused, 
they would then move in the alternative for an order to the Hon. 
Thomas J. Wilson, Judge to settle said case. 

In  support of the motion the defendants filed the following affidavits: 
"R. E. Reeves one of the above named defendants maketh 

oath: (107) 
I. That a t  Fall Term, 1874, of the Superior Court of David- 

son County, the above entitled cause was tried and submitted to a 
jury and a verdict therein found for the plaintiff; that thereupon this 
defendant moved for a new trial, the motion was entered and 
adjourned, to be heard during the term of Forsythe Superior Court, 



when the same was heard and argued, when his Honor Judge Wilson, 
the presiding Judge reserved his opinion, but decided some weeks there- 
after against the motion of the defendant from which decision of 
Judge Wilson, the above named defendants appealed to the Supreme 
Court; gave notice of appeal to plaintiff's counsel and filed a proper 
appeal bond. 

IT. That as soon thereafter as defendants counsel, who resided in 
remote parts of the 7th and 8th districts from each other, could con- 
veniently get together, to-wit: on the 15th day of January, 1875, the 
case for appeal on behalf of the defendants was made out a t  Wilson, 
N. C., and served on Col. Joseph Masten, of counsel for the plaintiff, 
who upon consideration of the same declined to accept it, but indicated 
his purpose to make out and present his amendments thereto within 
a short time, but owing to the sickness of said Masten's family, as he 
learns, did not do so until two weeks thereafter, when by consent of 
counsel both the original case of these defendants so served on Col. 
Masten and the amendments made out by him were presented to 
Judge Wilson, who was the then acting Judge for the settlement of the 
case, but for some reason the same was not finally settled by the 
Judge, who shortly thereafter by a decision of the Supreme Court, 
was declared not to be the rightful Judge of the district. 

111. That  since the re-instatement of the rightful Judge, this affiant 
and his co-defendant through their counsel have urged the counsel for 

the plaintiff (as they fail to agree thereupon) to allow the 
(108) then acting Judge Wilson to complete his statement of the case, 

which said counsel of the plaintiff have declined to do. 
IV. "That he is advised that in this way he and his co-defendants, 

without any default on their behalf, have been deprived of their appeal 
to the Supreme Court, and they respectfully present this their case to 
the consideration of the Honorable Supreme Court to the end that the 
case of appeal may be heard and a new trial granted, or such other 
relief be afforded them as to the court shall be meet and proper." 

C. B. Watson being duly sworn, says that he "was one of the counsel 
of the defendants on the trial of the above named cause. That the 
same was tried at  Fall Term, 1874, of the Superior Court of Davidson 
County. That a verdict was rendered for the plaintiff late in the 
night of Saturday of the second week of court. That as soon as the 
verdict was entercd the defendant moved the court for a new trial, 
which motion by consent was adjourned over to be argued the next 
week a t  Forsythe Court, but his Honor, Judge Wilson, held the matter 
up for consideration and made no decision until about the close of the 
Superior Court of the County of Stokes, which was the next court 
succeeding that of Forsythe. Upon the announcement of the decision 
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of his Honor, overruling the motion of defendants, it was agreed by 
counsel for the plaintiff and defendants that the case for the Supreme 
Court should be settled a t  some convenient time a t  Winston, where his 
Honor resided. I n  accordance with this arrangement, about the 15th 
of January, 1875, Stokes court having closed about the 1st of 
December preceding, J. F .  Graves, Esq., and affiant made out a state- 
ment of the case on appeal and served the same on J. RIastcn, Esq., 
of counsel for the plaintiff, and he disagreeing thereto, it was then 
agreed that he should make out a substitute and subinit the same to 
affiant, Mr. Graves not expecting to be present, and then in cane of 
disagreement the two cases were to be handed to Judge Wilson to 
settle. That  om-ing to sickness in the family of Ah. Masten, as 
affiant was informed by him, he failed to make out the case (109) 
until some two or three m-eeks had elapsed; and as soon as the 
case was made out and presented to affiant, affiant not willing to  agree 
thereto as made out, handed the same, together with defendant's 
case, to his Honor Judge Wilson, informing him of the disagreement 
there was, during the first days of February, 1875. His Honor, for 
some cause to  affiant unknown, failed to take any action in the 
premises, and in a short time thereafter went out of office." 

J. F. Graves makes oath: "That he was of counsel for the defendants, 
and was present a t  the trial before Judge Wilson, at  the Fall Term, 
1874, of the Superior Court of Davidson County; that the trial ended 
late a t  night of the last day of said term, and upon the rendering of 
the verdict the defendants moved for a new trial and assigned several 
grounds, and the motion was continued to be heard a t  Chambers a t  
Winston, on some day during the second meek of Forsythe Superior 
Court;  tha t  the motion was taken up and discussed a t  Chambers a t  
Winston, and some affidavits on the part  of the defendants were read. 
The motion was then continued over to Stokes court, a t  Danbury, and 
there the  plaintiff offered counter affidavits, and the Judge had the 
matter under consideration. M y  recollection is that  I inferred from 
some intimation from the Judge that  he would not grant the new 
trial, but his official decision was not then announced, but was to be 
made on his return to  Winston. It was understood by counsel for 
defendants that  in case the motion for a new trial was overruled, the 
defendants desired an appeal from the ruling of the Judge to the 
Supreme Court. M y  recollection is that when the Judge announced 
his determination (which was to be done on his return from Danbury 
to Winston) that  if unfavorable to the defendants, Mr. Watson was 
to prepare the case for defendants, and submit i t  to Gen. Scales or 
Gilmer or myself. I had no notice of the final decision of the matter, 
other than the inference above stated, until about the 1st of 



IN T H E  SUPREME COURT. [ 74 

(110) January, 1875. About the 1st of January, 1875, I received from 
Judge Wilson a notice to appear a t  his offices to settle some 

cases (and I think this case was one of the cases named to be settled 
on the 10th of January.) I went over to Winston, and Mr. Watson and 
I then made up the case for defendants and presented it to Col. Joe 
Masten, counsel for plaintiff, and he said he would examine and see 
if he could agree to it. The next morning I called on Col. Masten 
about the matter, and he said he would not agree to our case. I 
asked him to make his exceptions. He said he would have to write out 
his case, for our views were so different he could not file his exceptions 
in any other way. I understood that he had been busy in the pre- 
paring of his case. No exceptions were taken on account of delay, but 
Col. Masten was to prepare his case, and if we could not agree we were 
to submit i t  to Judge Wilson, who was then in Winston. I then left the 
matter in Mr. Watson's hands and returned to Mount Airy, and 
remained a few days, and then went again to Winston, I called on 
Col. Masten again, and he said he had not prepared his case, in conse- 
quence of the sickness of one of his children. Judge Wilson had then 
gone to Raleigh, where I met him a few days thereafter." 

The plaintiff filed the following counter affidavit: The plaintiff 
E. M. Adams, in answer to the rule to show cause, etc., says: 

That the statements in item I of defendant's affidavit in this case 
filed are true except in the statements, via: "but decided some weeks 
thereafter," the facts are that the motion was argued before his Honor 
about the 28th of November, and the decision was rendered about the 
9th of December, and also in this, viz: "Had filed a proper appeal 
bond." The facts are, that no notice or copy of any appeal bond or 
undertaking has been served on the plaintiff or any of his attorneys as 
they inform him. 

11. That the statements of the defendant, R. E. Reeves, made 
(111) in item I1 of his affidavit are not a full and true statement of 

the facts in the case. That the facts are: 1. That defendant's 
counsel then resided, Mr. William H. Baily, in Salisbury. Gen. A. M. 
Scales and Col. J. A. Gilmer, in Greensboro, and Mr. C. B. Watson in 
Winston, all within a few hours ride of Winston by railroad. J. 3'. 
Graves resides in Mt. Airy, within ten hours ride by horse-back of 
Winston, and the defendants both resided within eight hours ride by 
horse-back of Winston, so that the defendants and all of their counsel 
could have assembled at  Winston, where the Judge resided a t  any time 
upon a ten hours notice, so that the defendants have shown no good 
reason why they did not assemble all of their counsel in Winston, if 
they desired the presence of all, and make out and serve their case 
upon plaintiff's counsel, one of whom resided in Winston, on or before 



N. C.] JANUARY TERM, 1876. 

the expiration of ten days from the date of the notice of appeal. 
Plaintiff avers that  defendants could easily have done so if they had 
desired it. 

111. Tha t  defendants well knew tha t  three days and a part  of three 
nights were occupied in the trial of the case, tha t  over one hundred 
witnesses were examined, and that  the defence was very bitter and 
tha t  much feeling was manifested by both sides during the whole 
trial, and upon the motion for a new trial. 

IV. T h a t  defendants were notified that  plaintiff had instructed liis 
counsel not to yield anything whatever. 

V. Tha t  defendants and their counsel knew the uncertain tenure by 
which Judge Wilson held his office and that  there was a suit then 
pending, Cloud v. Wilson, to decide the question of who was the right- 
ful Judge; and tha t  the case had gone up to  the Supreme Court from 
the 7th district, and t h a t  the 7th district would be called on the 21st of 
January, 1875, a t  which time the case of Cloud v. Wilson would stand 
for hearing, and that  the 8th district would be called on January 
28th, 1875. 

VI. Tha t  Judge Wilson, in the latter part of December, 1874, 
on the first days of January 1875, notified both the counsel for (112) 
the plaintiff and the defendants in this case, to attend a t  his office 
in Winston, on a specified day in January, 1875, which day was either 
the  13th or 14th, as he would on that  day,  make up and settle the 
appeal of the defendants in this case, so that  the same n igh t  go up to  
the  Supreme Court. That this article was in writing. 

Tha t  plaintiff is informed, that  upon the reception of this notice from 
Judge WILSON, which was within a day or two after its date, by 
Col. &fasten, one of plaintiff's counsel, he a t  once called upon liis 
Honor t o  know why it was that  the plaintiff's counsel, mxre notified 
to attend on the day specified to settle the case on appeal in this 
case, when nothing of the kind had been served on him nor on the 
plaintiff or any of his counsel, as he was informed by defendants or 
their counsel. His Honor stated that  he had had no notice that  
defendants had served any case of appeal on plaintiff or his counsel, 
but  t h a t  his purpose Was to  notify them to  make out and serve their 
case on appeal and have plaintiff to  file his exceptions, if he disagreed 
to defendants' case, if this had not already been done, so that the 
appeal night  be settled on the day specified and the case made out 
and sent up before the case of Cloud v. Wilson, was heard in the 
Supreme Court. 

VII.  That plaintiff with two of his counsel attended a t  Judge 
Wilson's on the day specified. Messrs. Graves and Watson, two of 
defendants' counsel, were also present. The Judge stated that no case 
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ADAMS v. REEVES. 

on appeal had been filed with him and he had no notice of such. So 
nothing was done in the matter. That the Judge settled all the 
cases of appeals on the circuit, when the parties disagreed, on that 
day. That after the Judge had adjourned his court, Mr. Graves left 
for Greensboro, and after his return to Winston from that place, he 
with Mr. Watson did make out and serve a case on appeal for de- 

fendants on Col. Masten, who upon examining it, stated that he 
(113) could not agree to it and that they certainly did not expect him 

to do so, and also stated that he had not taken a single note of 
the evidence on the trial, but that his associates had taken full notes 
and he wished to confer with them and have the benefits of their notes, 
etc., in filing his exceptions. That owing to the serious illness of the 
Colonel's wife and the dangerous illness of one of his children, he was 
confined in the sick room for a week or more, so that he could not make 
out any exceptions before the 25th or 26th of January, 1875, and his 
exceptions or case was handed to Mr. Watson on Monday or Tuesday, 
the 25th of January. That at  the time of serving the case on appeal 
upon Col. Masten by defendant's counsel, they must have known that 
it would be impossible for Col. Masten to confer with his associate 
counsel and get their assistance, or the benefit of their notes in filing 
his exceptions, and have the case settled by Judge Wilson, before his 
case, Cloud u. Wilson, was heard, and in all probability decided. And 
that this could not be done even if the Colonel took the responsibility 
of filing the exceptions without the aid of his associates or their notes. 
That plaintiff's counsel resided, Mr. J. M. Clement in Mocksville, J .  M. 
McCorkle in Salisbury, Wilson, and in Lexington, 
L. M. Scott in Greensboro, and J. Masten in Winston. That de- 
fendants' counsel, or some of them, knew that Col. Masten was one of 
Judge Wilson's counsel and that the Judge, with the Colonel, intended 
to leave Winston on the 18th of January, 1875, for the Supreme Court 
a t  Raleigh and be present at the hearing of the case, Cloud v. Wilson. 
And a t  the time Mr. Watson presented the case of appeal with the 
exceptions to Judge Wilson, the Judge either knew or had good reason 
to believe the decision of the Supreme Court was against him, and that 
these papers were not presented to the Judge until after he returned 
from Raleigh and his case had been heard. 

VIII. That plaintiff is informed that so far as his counsel are 
(114) concerned, that there was no agreement as to how, when, or 

where the case of appeal was to be made out by defendants, or 
settled. That in fact, no agreement was necessary, for the reason, as 
he is informed, that the law prescribes how the whole matter shall be 
done. 
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IX. That plaintiff is informed and believes that  in the latter part  
of May,  or the first part  of June, 1875, being the Spring Term of 
Stokes Superior Court, some of defendant's counsel did ask one of 
plaintiff's counsel if he would agree that  Judge Wilson should make out 
the case, who, in reply, proposed that the counsel should take the case 
and exceptions and make out the case, saying that  all he should ask 
or insist upon, was a fair statement of the case, and tha t  if they were 
willing to that,  the case could be settled a t  once. The reply was, "But 
if we cannot agree, what will you do?" The answer was, "I will not - 

answer now, but if you will t ry  I believe me can agree, all I ask is a 
fair case," and declined to make any offer. Thus the matter ended. 

X. "That plaintiff insist, tha t  if the defendants really intended to  
appeal and failed to  get i t  up, such failure was owing solely t o  their 
own neglect, and on no account owing the default of plaintiff or his 
counsel, or of Judge Wilson. That  defendant,^ had ample time and 
opportunity to get their appeal up, but neglected to do so. So tha t  
plaintiff insists tha t  defendants are not entitled to the relief prayed for, 
nor to  any relief whatever in the premises; and prays to be hence dis- 
missed without day, and with his reasonable cost." 

The affidavit of Joseph Masten, Esq., of counsel for the plaintiff, was 
also filed, but the same is not set out, as the material parts thereof are 
stated in the opinion of the Court. 

Shipp & Bailey, Watson & Glenn, and Dillnrd & Gilmer in favor of 
the motion. 

Fowle, Clement, Masten, Scott & Caldu\ell, and Gray & Stamps, 
contra. 

READE, 5. AS we said in Wade v. City of Sewbern, 72 N. C., (115) 
498, it is of prime importance that  the rules prescribed in 
C. C. P. for preparing and sending up cases to this Court should be 
strictly complied with. And wherever there has been a departure from 
them, and objection taken, we will sustain the objection, and dismiss 
the  appeal. Xor can we hear testimony in excuse for the departure. 
The  profession will recognize the propriety of this rule, when it is 
remembered how often counsel on opposing sides, make conflicting 
statements. In  such cases we cannot undertake to decide between 
them. Equal forces operating in different directions leave the thing a t  
rest. 

But still there must be innumerable cases where the courtesies of 
the profession will allow of departures. And where that  appears of re- 
cord, or is not denied, when we will support them. 
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Circun~stances which we could not consider upon a motion to dismiss 
the appeal, might nevertheless be considered on a motion for a 
certiorari. 

I I n  the case before us, the appellant did not serve "the case" upon 
the appellee within the prescribed time. And afterwards when he did 
serve i t ,  it would have been competent for the appellee to  take no 
notice of it, or to reject it. And if he had done so we would dismiss it. 
But  then it was competent for the  appellee to  waive the lapse of time; 
and in that  case we mould entertain the appeal. The record shows 
no such waiver. And, as upon the motion to dismiss the appeal, we 
can hear no contradictory evidence, the motion must be allowed, if the  
waiver is denied and the counsel left to settle courtesies out of Court. 

The appellant files an affidavit that there was such waiver. The 
appellee and his counsel file counter-affidavits. We can consider only 
the counter-affidavits: and unless it appears from them that the 

lapse of time was waived, the appeal must be dismissed. 
(116) Mr. Masten, the appellee's counsel, states that the appellant's 

counsel served "the case" on him; "upon examining the case, 
I remarked, I cannot agree to this." " " * "I then stated that they 
knew that  I was one of Judge Wilson's counsel, and intended to leave 
with him on the 18th for Raleigh," etc. "That I could not file my 
exceptions before I returned." "And that I wanted the aid of my 
associate counsel and their notes; that  there were 100 witnesses 
examined, and I had taken no notes; but my associates had; and that  
the time was too short for me t o  do it. And finally I did not say 
whether I would make out any exceptions or not. M y  final remark 
was, well, I will see about it." " * * " On 25th or 26th, and it may 
have been as late as 27th or 28th January, 1875, I made out our excep-' 
tions, or case, and handed the paper to  Mr. Watson," the appellant's 
attorney, "stating that my family had been so sick that I could not 
do any thing before. That I would like to re-write a part of it, as I 
had no time to  even correct it." 

I t  is true that  Mr. Masten stated to the appellant upon other occa- 
sions that  he mas not authorized to waive any thing, and that "no 
quarters was his motto;" but still it is clear that in this particular, 
he did by his conduct, waive the lapse of time. And having done so, 
we mill hold him to it. 

Now, here was not only no objection to the lapse of time, but he 
actually accepted the paper, and as soon as he could, filed exceptions 
to  it. Khere  then is the difficulty? I t  happens in this way: The 
parties not being able to agree upon a statement of the case, it became 
necessary for the judge to settle it. ,4nd before he could do so, he was 
ousted of his office. 
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So, the appeal is lost. And a certiorari will do no good, because 
there is no judge who can settle the case. The only remedy is, to  re- 
mand the case for a new trial. Isler v. Haddock, 72 N. C., 119. 

The motion to dismiss the appeal, is not allowed. The motion (117) 
for certiorari is not allowed. The case is remanded and a new trial 
ordered. Each party will pay his own cost in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: Rouse v. Quinn, 75 N.C. 355; Simonton v. Simonton, 80 
N.C. 7 ;  Walton v. Pearson, 82 N.C. 466; Hutchison u. Rurnfelt, 83 
N.C. 443; Scroggs v. Alexander, 88 N.C. 67; Royster v. Burwell, 90 
N.C. 25; Office v. Bland, 91 N.C. 3 ;  Comrs. v. Steamship Co., 98 N.C. 
167; S.  v. Price, 110 N.C. 602; Glanton v. Jacobs, 117 N.C. 428. 

D. M. E U I E  A K D  WIFE V. T H E  MECHANICS' BUILDING AND LOAN 
ASSOCIATION, AND W. H. CUMMINGS. 

Where, in a n  action against B, i t  appeared upon the face of the complaint that 
A had been formally joined a s  a party for the purpose of explaining a 
transaction between himself and the plaintiff, and no demand was made, 
and no decree asked against him: I t  mas held, that  this was not such a 
rnisjoinder of parties a s  to be a ground of demurrer ; nor could a demurrer 
to the complaint be sustained on the ground of a misjoinder of causes of 
action. 

This was a CIVIL ACTION for an account tried before Henry, J., a t  
Fa11 Term, 1875, of NEW HANOVER Superior Court. 

The complaint alleged : 
That on the 11th day of June, 1870, the plaintiffs borrowed of the de- 

fendant company the sum of eight hundred and sixty-five dollars; 
and on the 16th day of July, 1870, the further sum of sixteen hundred 
and eighty-five dollars, to secure the payment of which sums, the 
plaintiffs executed two several mortgages on real estate in the city of 
Wilmington. 

On the - day of July, 1870, the plaintiffs borrowed of the defendant 
company the further sum of thirteen hundred and seventy dollars, and 
executed a mortgage to secure the payment of the same. That said 
mortgages contained a power of sale, in case of default made by the 
plaintiffs in paying regularly, the dues and interest due the de- 
fendant company, or in default thereof to pay the defendant (118) 
company the several sums secured by said mortgages, with 
interest thereon from the dates thereof. 
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That the plaintiffs having made default, the defendants through 
its agents offered for sale, and sold two of the several parcels of land. 

That the plaintiffs paid to the defendant company, large sums of 
money in satisfaction of said mortgages, how much or when paid, the 
plaintiffs are unable to state, because the book in which the account 
of said payments was kept is in the hands the defendant company, 
and the said company refuses to surrender the same to the plaintiffs. 

That the sum for which said property was sold greatly exceeds the 
amount due upon said mortgages. 

That the plaintiff, Mary J. Buie, the party entitled to the surplus, 
after satisfying said debts with the interest thereon, has demanded in 
writing an account of the said indebtedness and sales, and the payment 
of the surplus arising therefrom, which the defendant has failed and 
refuses to make. 

The plaintiffs were permitted to amend their complaint by adding 
thereto : 

That the defendant company by virtue of the power of sale con- 
tained in said mortgage deeds, advertised and offered for sale the said 
real estate and the plaintiffs fearing that by such sale and fore- 
closure they would be forever foreclosed from redeeming the same, 
executed to the defendant, W. A. Cummings, a deed in fee simple for 
a part of the said real estate, upon an express understanding and agree- 
ment that the defendant Cummings should hold the same as security 
for the amount which he should pay for said property a t  the sale for 
foreclosure. 

The complaint prayed judgment: 
1. For an account of all the payments made by the plaintiffs 

(119) or either of them is satisfaction of said mortgages, and of the 
proceeds arising from said sales. 

2. For such balance as may be found to be due the plaintiffs, upon 
the said account, together with the cost of this action. 

The defendant, W. A. Cummings, filed an answer admitting the con- 
veyance of the property to him, as a security. 

The defendant company demurred to the complaint upon the follow- 
ing grounds: 

1. That two separate and distinct causes of action are joined therein 
and are not separately stated. 

2. For that two separate and distinct causes of action, having no 
connection with each other, are joined in the said amended complaint, 
to-wit: a cause of action against the defendant for an account of the 
trust fund arising from the sale under mortgage, and a cause of action 
against the defendant, William A. Cummings, to have an absolute 
deed, declared to be only a security for money. 
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3. For that this defendant, and the defendant Williani A. Cummings, 
are improperly joined therein as parties defendants. 

Upon the hearing the demurrer was sustained and the action dismissed 
by the court, and thereupon the defendants appealed. 

A. T. & J .  London, for the appellants. 
No counsel contra in this Court. 

READE J.  The plaintiffs allege that they borrowed money of the 
defendants; gave a mortgage upon certain lands as a security; and 
subsequently paid back a part of the sum borrowed a t  different t ines  
and in different amounts; h o ~  much they do not know, and cannot 
ascertain, as the book in which the entries were made, is in the hands 
of the defendants; and that the defendants have sold the lands under 
the mortgage, and received the price, and that  the amount of sales 
added to the prior payments is more than the debt due the 
defendants. And so the plaintiffs demand an account of the (120) 
trust fund. 

The right of a mortgagor, or any other cestui que trust to an account 
of the trust fund is so well settled, that either discussion or authority 
to  sustain it would be out of place. 

I n  an anlendment to  the original complaint the plaintiffs say, that 
when the lands were sold they were unable to  buy them, and yet they 
were anxious for one of the tracts, and made an arrangement with the 
defendant Cummings, to buy it, and to make his title perfect, they 
made him a deed to the same, as well as the mortgagee did, with the 
understanding th3t Cunlinings should hold the land in trust, to be con- 
veyed to plaintiffs whenever they should reimburse Cummings the 
amount which he bid for it. And Cummings is made party defendant, 
but no decree is asked against him. He comes in however, and files an 
answer, admitting the plaintiff's allegations. 

To this the principal defendants demur, because they say, the claim 
for an account against them, and the claim against Cummings to  have 
an absolute deed declared to  be only a security, are two separate and 
distinct causes of action against separate and distinct persons. 

The answer to this is, that no demand is made against Cummings, 
and no judgment or decree asked for against him. His rights are not 
litigated, or asked to be adjudicated. There is a mere explanation of 
a transaction between the plaintiffs and Cuminings about the land 
which the plaintiffs supposed might embarrass them in the taking the 
account asked for, as without the explanation it  might be said, well, 
if there is any thing due you on account, you have sold it to  Cummings 
and we must account to  Cummings. And so the plaintiffs by their 

101 
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amendment, and Cummings by his admissions, show and thereby bind 
themselves that the conveyance of the land by the plaintiffs to 

Cummings, had nothing to do with the balance which might be 
(121) due plaintiffs upon account with the principal defendants. So 

there are not two causes of action a t  all. 
As for joining Cummings with the principal defendants, it is useful 

to them that  it should be done, because the decree will bind him and 
prevent him hereafter from claiming any balance due the plaintiffs 
upon taking the account. 

And besides, making one a defendant who need not be, is generally 
immaterial. The increased cost is the only hurt, and that can be adjust- 
ed. But  to  leave out one - ~ h o  ought to be in, is generally fatal, unless 
amended. Rowland, et al., v. Gardner, 69 N. C., 53. 

There is error in sustaining the demurrer. This will be certified. 
PER CURIAM. Judgment reversed. 

STATE ':,. ROBERT P. LOWRT. 

Where, upon the trial of an indictment in the court below. the jury return a 
special verdict. which is so defective that no judgment can be pronounced 
thereupon, this court n7ill order a new trial. 

Therefore where d indicted for retailing spirituous liquors by measures less 
than a quart v-ithout a license, and the jury returned a special verdict 
finding "that the defendant was not a regular dealer in spirituous liquors. 
but that he made wine of blackberries. in the usual way, without adding 
brandy or whisky thereto, and being of the opinion that wine so made was 
not a spirituous liquor, retailed the same in quantity less than a quart 
without a license. etc. If the court should be of the opinion that wine so 
made was a spirituous liquor, then the jury find the defendant guilty; 
otherwise, not guilty :" Held,  that  whether the particular wine was a 
spirituous liquor, was a question of fact, for the decision of the jury, and 
that the jury had no right to refer the same to the court for decision. 

INDICTMEST for retailing spirituous liquors in quantity less than a 
quart, without license, tried before his Honor Judge Watts, 

(122) a t  Fall Term, 1875, of the Superior Court of WARREN County. 
The jury returned the following special verdict: 

That  the defendant was not a regular dealer in spirituous liquors, 
but that  he made wine from blackberries, in the usual way, witho,ut 
adding brandy or whisky to the wine in the making; that  the defendant 
was a shoemaker, and used a house on the side of the public road as 
his place of business; that he kept a barrel of blackberry wine in this 
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shop, from which he retailed to  one Charles Fisher, without license to  
retail spirituous liquors by the measure less than a quart, and from 
which he retailed in the same way to  various persons, being of the 
opinion that  blackberry wine was not spirituous liquor. The jury not 
knowing whether blackberry wine made in this way is spirituous 
liquor or not, submitted that  question for the decision of the court. 
If the court be of opinion that  blackberry wine is spirituous liquor, 
then we find the defendant guilty. If the court be of the opinion that  
blackberry wine is not spirituous liquor, then we find the defendant 
not guilty. 

Upon this special verdict the court rendered judgment of not guilty, 
and thereupon the State appealed. 

Attorney General Hargrove, for the State. 
No counsel in this court, for the defendant. 

RODMAN, J. If the question presented by the case was the general 
one, whether, what is called blackberry wine always or usually con- 
tains alcohol, and so would come under the head of spirituous liquors, 
i t  would be a question of fact on which we could give no decision. We 
may be allowed to assume as matter of common knowledge, that when 
first pressed from the berries i t  contains no alcohol. After i t  has re- 
mained a certain time, the length of which depends on the temperature 
and perhaps on other causes, i t  will, especially if the berries were fully 
ripe, or if sugar has been added, undergo a fermentation by 
which alcohol is generated, and after a certain longer time it  (123) 
may undergo another fermentation in which the alcohol will 
be converted into vinegar. So that  whether a t  any given time alcohol 
is present is a question of fact to  be determined by some of the tests 
knbwn to scientific men or by evidence of its effects in producing in- 
toxication and the like. But the question which the jury had to decide 
and which they referred to the Judge, and which lie decided as one of 
law, was not the general one, but whether the particular liquid which 
the defendant retailed contained a sufficient amount of alcohol to be 
perceptible to  the taste or smell or to  manifest itself by its effects, in 
which case it  would be properly called a spirituous liquor. This clearly 
is a question of fact and not law. We do not think the Legislature 
intended to include under "spirituous liquors," every liquor which 
contains the least alcohol, for that  would include cider which has 
begun to  get hard; and many extracts usually sold by druggists as 
perfumes or medicines, which have not been usually considered as 
spirituous liquors so as to require the druggist to  take out a retailer's 
license before selling them. The phrase "spirituous liquors" is not a 
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technical term. It must receive the meaning usually given to i t  among 
people in general. Its meaning should not be sought to be extended 
to embrace more cases than the Legislature probably had in view, 
upon any notion of benefiting the public revenue by taxing the inno- 
cent beverages of the people, the trifling accessories of ladies' toilets, 
or the medicines of the sick. When the Legislature designs to tax the 
sale of these things, i t  will have no difficulty in finding clear words to 
include them. 

The verdict is imperfect, and we can give no judgment on it. There 
must be a venire de nova. Let this opinion be certified. 

PER CURIAM. Venire de nova. 

Cited: S. v. Blue, 84 N.C. 809; S. v. Mclver, 88 N.C. 688; S. v. 
Bray, 89 N.C. 481; S. v. Bloodworth, 94 N.C. 121; S. v. Giersch, 98 
N.C. 728, 729; S. v. Gadberry, 117 N.C. 820; S. v. Hanner, 143 N.C. 
635. 

(124) 
STATE v. DECATUR BRYANT. 

If A borrow of B a horse, with the felonious intent to deprive B of it, and to 
appropriate i t  to his own use, and does so. he  is  guilty of larceny. If A 
borrow of B twenty dollars with the same intent, i t  is not larceny, but 
fraud. But  where, upon a n  indictment for  the larceny of money, the 
defence relied upon was, that the prosecutor had voluntarily loaned the 
money to the defendant, and the transaction alleged to be a loan was left 
to the jury under the charge of the court: "that if the jury found that 
the borrowing was in good faith, and the money was voluntarily loaned, 
they should acquit the prisoner; but if the act of the defendant was but a 
trick or contrivance to get gossession of the prosecutor's money, and the 
defendant borrowed the same with the intent a t  the time to steal it, it 
would be larceny," and the jury returned a verdict of guilty: Held, that 
there was no error. 

INDICTMENT for LARCENY, tried before Schenck, J., and a jury a t  
Fall Term, 1875, of MECKLENBURG Superior Court. 

The evidence in the case was substantially as follows: 
One John M. Rankin, the prosecutor, came from the county of Lin- 

coln to the city of Charlotte, and sold his cotton, for which he received 
two hundred dollars in legal tender notes of the United States. One 
hundred and eighty dollars of this amount, consisting of nine twenty 
dollar bills he rolled up in a close package and put in his pocket book. 
He started home about twelve o'clock, in his wagon, and the defendant, 
a colored man, overtook him about a half mile from town, and upon 
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his representation that  he was just from Monroe, was tired, and had 
to  be a t  Yates' Factory that  night, which was about eighteen miles off, 
he was permitted to  ride. The defendant soon presented some cards, 
and endeavored to  get the prosecutor, who was a feeble old man, and 
very nervous, to  bet on the cards, and draw one, which he refused to 
do. The wagon then came to the edge of a thicket, when one Aiken, 
another colored man, and a co-defendant in this indictment came 
up and addressing the prosecutor, asked him for some tobacco, (125) 
which the prosecutor refused to give him. 

Bryant then said to Aiken, "Stranger, won't you draw a card?" 
Aiken then drew twice, but did not draw the prize card. Bryant 
then said, "Stranger, I 'll bet you this old man in the wagon, can draw 
the prize card," and desired the prosecutor to  bet, which he refused to  
do. Bryant then said he tvould bet, and the prosecutor must lend him 
twenty dollars and d r a t ~  for him. The prosecutor then took out his 
pocket book and the defendant then put his a r n ~ s  around him and 
drew him around to  the other side of the wagon, from where the 
prosecutor's son and Xiken were. At this time, Segrave, a white man, 
and also a defendant, came up on the other side of the wagon, and 
Bryant, addressing him said, "Hello! stranger, I want you to  hold 
stakes." Then turning to  the prosecutor, he said, "Old gentleman, you 
are very feeble, I will help you," and slipped one of his hands under 
the pocket book and unrolled the money, a part which the prosecutor 
felt go out of his hand. When Bryant got the money he gave one 
twenty dollar bill to  Segrave, to  hold and asked the prosecutor to  draw 
a card for him, which the prosecutor did. Bryant then said, tha t  was 
not the right card, and Segrave gave Aiken the money. Segrave, 
Aiken and Bryant then made off. There were five twenty dollar bills 
taken, instead of one twenty dollar bill. The prosecutor did not dis- 
coyer this until the next day. The prosecutor swore that  he never con- 
sented to lend the twenty dollar bill to  Bryant, but that  he did not 
resist his taking it. It was in evidence that  Aiken and Bryant fled to 
Rock Hill, 8. C., and were arrested and brought, back to Charlotte. It 
was also in evidence tha t  Bryant,  Aiken and Segrave lived in Charlotte 
and knew each other. Tha t  Bryant and Segrave lived in one hundred 
and fifty yards of each other, and that &ken lived very near to 
Segrave, in tha t  part  of the city known as "Five Points." Tha t  on 
the morning of the day on which the occurence took place, all the 
defendants were seen lying down together, near a spring about 
three hundred yards from where the alleged larceny was coin- (126) 
mitted. That the defendants Bryant and Aiken mere seen pass- 
ing backwards and forwards on the road that  morning, and tha t  hiken 
and Segrave had been seen together, often on the road. 
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The defendants's counsel asked the court to charge the jury: 
1. That if the jury believed that  the prosecutor, Rankin, loaned the 

twenty dollars to Bryant, to put up as stakes in the bet with Aiken, 
this would not be larceny. 

2. If the prosecutor permitted Bryant t o  take the money without 
objection; that this amounted to  consent on the part of the prosecutor, 
that  he could take the money. 

The court, after summing up the testimony and defining what larceny 
was, and what constituted a felonious intent, to  which there was no 
objection, stated that larceny might be committed by taking property 
directly from another's possession, or if one gets possession of another's 
goods by trick or contrivance, and if the act be done in such a way as 
to  show a felonious intent to evade the law, he would be guilty of lar- 
ceny. That i t  was true, if one voluntarily lends money to another, 
or permits him, knowingly, to take it  without objection, i t  would not 
be larceny. If the borrowing was in good faith, and i f  you believe 
this money was so borrowed, the defendant would not be guilty. But if 
the getting on the wagon, exhibition of the cards, meeting of the 
parties, and the other acts of the defendants was a trick or contrivance 
between the parties, to  get possession of the prosecutor's money, and 
Bryant borrowed the money in this way, with the intent a t  the time 
to steal it, i t  would be larceny; and if the other defendants were pre- 
sent aiding and abetting, they are guilty. 

The court also used the following language: "This is not an ordinary 
case of larceny, with which the defendants are charged. The State 

alleges that  i t  was committed by a trick or contrivance." The 
(127) court further instructed the jury, that  i t  was the duty of the 

State fully to  satisfy their minds of the allegations contained in 
the bill of indictment, before they could convict. 

The jury rendered a verdict of guilty as to  all of the defendants. 
Whereupon the defendant, Bryant, moved for a new trial, on the 
ground that  the court erred in refusing the special instruction prayed 
for, and on the further ground that  the court, in its charge to the jury, 
intimated an opinion that  a larceny had been committed. 

The motion was overruled. Judgment and appeal. 

Jon,es & Johnston, for the prisoner. 
Attorney General Hargrove, for the State.  

READE J. Larceny is so subtle that  i t  is difficult t o  say; i t  is this, 
and nothing else; or this is it, and nothing else. It is liable to  be 
confounded with fraud and trespass. 
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If A borrow a horse from B with the felonious intent to  deprive 
B of it, and to  appropriate i t  to  his own use, and does so, A is guilty 
of larceny. But if A borrow of B twenty dollars with the same intent, 
i t  is not larceny, but i t  is fraud. 

This distinction is settled by the authorities. It is satisfactorily 
treated in Welsh v. People, 17 Ill., 339, and the cases there cited. 

The reason for the distinction is, that  in lending the horse, the owner 
expected the return of the same horse and did not part with the title; 
the property remained in him. And therefore, when the borrower, 
subsequently, feloniously converted the horse, i t  related back, and was 
a theft from the beginning. But when B loaned the money he parted 
with the title, and did not expect the return of the same money, (unless 
loaned with that express understanding) but made it a debt, which the 
borrower might pay with any other money. And therefore, this 
was fraud and not larceny. That distinction is the defence (128) 
relied on in this case. 

It is insisted that  the prosecutor loaned the defendant the twenty 
dollar bill, and thereby voluntarily parted with the possession expect- 
ing it  to  be returned in kind; but with the title, and that  the defendant 
having by contract acquired the title to  the bill, as well as the posses- 
sion, did not by what subsequently passed, steal, take and carry away 
the property of the prosecutor. 

I t  must be conceded that if the prosecutor loaned the defendant the 
bill, then the defendant is not guilty of larceny, of whatever else he 
may be guilty. But put the most liberal construction upon the whole 
transaction for thedefendant, and there is not a single feature in it  
that  looks like a contract, nor a particle of testimony that tends t o  
show it, and but for the fact that  juries are very safe judges of such 
matters, i t  would seem to be trifling with the administration of justice 
to  have left the question to  the jury. His Honor might very well have 
told the jury that there was no evidence of any contract of lending. 

The prosecutor was a feeble, nervous old man, going home from 
market in his wagon with a considerable amount of money. It is 
natural that  that fact should have made him timid. The defendant, a 
colored man, overtakes him, and is permitted t o  get into his wagon 
and ride, pulls out cards and proposes to  gamble, which the old man 
refused to do. That was calculated to  alarm him. They get to  a 
thicket, when another colored man, Aiken, comes up and asks the old 
man for tobacco, which he refuses to give him. The defendant addresses 
Aiken as "stranger," and proposes to gamble with him, and they do 
gamble. Defendant then says, "stranger, I will bet you thls old man 
in the wagon can draw the prize card." And he proposes for the old 
man to bet, which he refuses to do. The defendant then says to  the 
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old man, "you must lend me twenty dollars and draw for me." The 
old man takes out his pocket book, but does not show his money. 

(129) The defendant put his arms around him and draws him around 
to the other side of the wagon. At this time a third man, white, 

comes up and defendant says, "Hallo, stranger, I want you to hold 
stakes." R e  then takes hold of the old man's pocket book, which the 
old man holds on to, unrolls the money, the old man feels some of it go 
out of his hands; he does not know how much; (it turns out to be five 
twenty dollar bills;) the defendant hands one twenty dollar bill to the 
third man to hold; tells the old man to draw a card for him, which 
he does; defendant pretends to have lost the bet; directs the stake 
holder to hand over the money to Aiken, and they all three make off 
together and leave the old man in the road. The old man was examined 
as a witness and swore that he did not lend the money, but he did not 
resist the taking. 

That was the transaction; those were the facts. Now when the facts 
are ascertained, whether they amount to a contract is usually a ques- 
tion for the court. And yet in the greatest liberality to the defendant, 
it was left to the jury to say whether the old man did not voluntarily 
lend his money to those three highwaymen, all of whom were strangers, 
who had stopped him on the highway in a thicket, and by unmistakable 
conduct showed that they meant to have his money. When he refused to 
bet or play, and the defendant said to him, "Well, if you won't bet 
you must lend me the money," if he had handed him the money it 
could not be tortured into a voluntary loan. But he did not do that. 
He took out his pocket book, but held on to it, shgwing his unwilling- 
ness to part with i t  as long as it was safe to keep it. But the defen- 
dant took him in his arms and carried him to the other side of the 
wagon, (Showing him completely the old man was at  his mercy,) took 
hold of the pocket book and took out the money, the old man feeling 
it pass out of his hand. And because the old man did not resist him, 

putting his life in peril, it is left to the jury to say whether it 
(130) was not a voluntary loan. And that too, when the uncontradicted 

testimony of the old man is, that it was not a loan but a taking. 
It is not pretended that  there was any conflicting testimony to be 
reconciled; but it is insisted that from the undisputed facts a loan is 
implied by the law or might be found by the jury. But we are of the 
opinion that the undisputed facts make a plain case of larceny. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

Cited: S. v. Lyerly, 169 N.C. 378. 
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HALL 'C. COMMISSIOSERS O F  ~ U I L F O R D .  

J O H S  HALL r. THE BO-ARD OF CONXISSIOSERS OF GUILFORD 
COUNTY. 

Since the adoption of the C. C. P., evidence is admissible in an action on a 
bond, to prove mistake or fraud in the consideration thereof, for the 
purpose of reforming the bond i n  order to shou- the amount just& due. 

Therefore, where a settlement was made between a creditor and debtor. the 
debtor giving several bonds for the balance due, some a t  one time and 
some a t  another, in a n  action on the bonds, mistake in the consideration 
having been alleged by the defendant: It was held, that the court below 
erred in ruling that unless the defendant could show, not only the mistake, 
hut in which particular bond the mistake was embraced, the n~istake 
mould not be allowed: I t  was ftcrthcr held, that fraud in the bonds nonld 
not render them altogether roid. 

This was a CIVIL ACTION, tried before Kerr, J., at December Term, 
1876, a t  GUILFORD Superior Court. 

The suit was brought to recover the value of certain coupons on 
bonds of the county of Guilford, issued in pursuance of Legislative 
authority, which the defendant had refused to pay upon the ground, 
"that the bonds were issued by mistake, on account of misrepresenta- 
tion and fraud practiced upon the Board of Commissioners 
of Guilford County, by the plaintiff, and that  such fraud and (131) 
mistake mere not known to the defendant until after the bonds 
were issued and the interest paid. 

The defendant denied that the county of Guilford is indebted to 
the plaintiff in any sum whatever, except such claims as have been 
audited by the defendant since the 1st day of September, 1870, the 
amount of which falls far short of the amount of the bonds held by 
the plaintiff against the county." 

The bonds are of different denominations, ranging from $20 to $500, 
but all bearing date of July Ist, 1871, drawing interest from that  day, 
but were after that date executed and delivered to the plaintiff a t  
different times, some a t  one time and some at another. 

It was in eridenee, that the plaintiff was Treasurer of Guilford 
County from August, 1868, to  September, 1870, and in his settlement 
with the oId Board of Commissioners, received credit for having 
paid to  J. 35. Mebane the sum of $193.92, which was allowed in his 
settlement. It was also in evidence from the records of the Commis- 
sioners, that on the 14th day of July, 1870, an order was issued by the 
Board, on the Treasurer of Guilford County, (the plaintiff being then 
Treasurer,) to pay W. M. Mebane the sum of $193.82. There was 
no other order issued in favor of Mebane, except an order for about 
$3,000 at or near that  time. That there was no order of the Board 
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to  pay Mebane any other sum similar in amount to  the order for 
$193.82. 

The minutes of the Board show that  on the 4th of July, 1870, there 
was an order to pay Mebane $194.32, and that  several other small 
claims had been audited and allowed in favor of Mebane before that  
day. The Treasurer's settlement does not show any such amount paid 
Mebane, only the $93.92. It was further in evidence, that the plaintiff's 

vouchers were in possession of the defendant. 
(132) The defendant insisted that  the jury should find as a fact, 

whether or not the $193.92 allowed the plaintiff, in his settle- 
ment as Treasurer, was not the amount for which he had received credit 
in his said settlement as having been paid to Mebane. 

The $192.83 claimed by the plaintiff, and which was payable to 
Mebane, had been bonded to the plaintiff to the defendant, and con- 
stituted a part of the bonds on which the plaintiff claimed interest. 

The court refused to allow the jury to  consider the question unless 
the defendant could show in which of the bonds this particular sum 
was included. It being admitted by the defendant, that they could 
not show a t  what time or in what bond said sum of $193.82 was in- 
cluded. His Honor charged the jury tha t  there was no evidence before 
them going to show in which one of the bonds this amount was included, 
and unless the defendant could show that  they were not entitled to  
it  as a credit. 

The defendant requested the court to  charge the jury: That if the 
bonds sued on, or any part thereof, were based on fraudulent claims 
against the county, known to be'so to the plaintiff, but not known to  
the defendant a t  the time the defendant issued the bonds and coupons, 
they are void, and it is not the duty of the jury to  separate the good 
from the bad, but to declare the whole transaction as fraudulent and 
void. 

His Honor declined the instruction prayed for. 
To support this prayer for special instructions, i t  was in evidence 

that  the defendant did not know a t  the time the bonds were issued, 
that  any part thereof were based upon fraudulent claims, but that the 
bonds were issued upon claims previously audited by their predecessors, 
of which board W. M.  Mebane was chairman, and that the defendant 
issued the bonds to  the plaintiff from time to time, without examining 
the books, vouchers and papers in their office. 

It was further in evidence that  the bonds were issued to the 
(133) plaintiff by the defendant a t  different times after July 18th) nor 

did it appear how many a t  any one time. That a t  the time plain- 
tiff went into office he did not have property exceeding a homestead, and 
personal property exemption, and that his commissions as Treasurer 
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were paid him by the present Board after his term of office had ex- 
pired, and to the amount of about $900.00 were invested in the bonds. 
Tha t  he was in comfortable circumstances, and good credit, and could 
borrow money. That the claims bonded to the plaintiff were some of 
them for money advanced out of his own means, when in office, to  
persons holding orders on the Treasurer, and some were for excess of 
orders so paid and taken up by him beyond the annual county fund 
levied and not counted in the annual settlement, and some were upon 
orders bought by him after he had gone out of office. 

There was a verdict and judgment for the plaintiff, whereupon the 
defendant appealed. 

Mendenhall & Staples, for the appellant. 
Scott & Cadwell, contra. 

READE, J. Before C. C. P., if parties accounted with each other, 
and the debtor gave the creditor his bond for the balance due, every 
thing was merged in the bond; and, a t  law, the debtor was not allowed 
to  set up any defence of mistake or fraud in the settlement or in the 
consideration of the bond: but if such mistake or fraud were alleged 
and proved, he could have relief in equity. Now, we administer both 
law and equity in the same civil action. If, therefore, there was mis- 
take or fraud in the consideration of the bonds sued on, the defendants 
may show it  in this action, and have the benefit of i t  as a consideration, 
or by way of having the bonds reformed so as to  show the amount 
justly due. 

His Honor seems to have recognized this principle; and yet 
he refused to allow the defendants to  prove the alleged mistake. (134) 

For the balance found to be due the plaintiff on the settlement, 
the defendants gave him, not one bond for the whole amount, but 
several bonds making up the whole amount; and his Honor held, that  
unless the defendants could show, not only the mistake, but in which 
particular bond the mistake was embraced, it could not be allowed. 
In  this we think there was error. The amount of the mistake having 
been divided up and embraced in several bonds, may involve some 
calculations to  see how much is to be deducted from each. That would 
seem to be the only difficulty. And probably there need not be that 
difficulty; as, if the principal and interest now due and claimed by 
the plaintiff are equal in amount to  the alleged mistake and interest 
thereon, the one may be deducted from the other. And this would 
approximate if i t  would not be exact justice between the parties. The 
interests of the parties to  end litigation, may induce the liberality which 
will secure the result. 

111 



I N  T H E  SUPREME COURT. [ 74 

This is said upon the supposition there was a mistake, and not as 
intimating any opinion that there was. That is a question of fact 
for the jury. 

The defendant also made the point, that if there was mistake 
or fraud, it would avoid the bonds altogether. That is not so. Fraud 
in the factum, which is not here alleged, might have that effect; but 
not fraud in the consideration. 

There is error. 
PER CURIAM. Venire de novo. 

Cited: Garrett v. Love, 89 N.C. 208. 

(135) 
SAMUEL P. FORSYTHE v. HENRY A. BULLOCK. 

I n  a summary proceeding, under the provisions of the Landlord and Tenant 
Act, the tenant may set up in his answer any equitable defence which he 
may have to his landlord's claim; and if such defence involve the title to 
real estate, a Justice of the Peace has no jurisdiction thereof, and should 
dismiss the proceedings. 

Therefore, where A instituted summary proceedings under said Act against B, 
who offered to prove that  the deed under which the plaintiff claimed 
title, although executed by himself, and absolute upon its face, was in fact 
intended a s  a mortgage, and delivered as  such: I t  was held, that upon 
appeal from the court of a Justice of the Peace, the court below erred in 
excluding evidence tending to show that said deed was intended and 
delivered to operate a s  a mortgage, and that the proceeding should have 
been dismissed for want of jurisdiction in the Justice of the Peace. 

This was a SUMMARY PROCEEDING before a Justice of the Peace 
under the '(Landlord and Tenant Act" to get the defendant from the 
premises claimed by the plaintiff, heard upon appeal before his Honor 
Judge Moore, a t  July, (Special) Term, 1875, of the Superior Court 
of GRANVILLE County. 

The defendant denied that he rented the premises; and as a further 
defence alleged that he had executed a deed in fee simple to the plain- 
tiff for the same; that said deed was delivered as a mortgage, and 
that he had made large payments thereon. Upon this allegation the 
defendant moved to dismiss the proceeding, on the ground that a 
Justice of the Peace had not jurisdiction, because the title to the real 
estate was in controversy. 

The motion was overruled and judgment rendered for the plaintiff, 
whereupon the defendant appealed to the Superior Court. 
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Upon the trial of the cause in the Superior Court the motion was again 
made, upon the same ground and was overruled by his Honor. 

The defendant offered to  prove that the said deed, although (136) 
upon its face purporting to  be an unconditional conveyance, 
was in fact intended as a mortgage for money borrowed. The evidence 
was conflicting as to  whether or not the defendant had rented the 
premises from the plaintiff. 

His Honor being of the opinion, that if the deed was in fact in- 
tended as a mortgage, the defendant's remedy was by summons for 
relief, to  reform the deed, rejected the evidence upon that point and 
the defendant excepted. 

The jury returned a verdict in favor of the plaintiff, whereupon 
the defendant moved for a venire de novo. Motion overruled, and 
judgment in favor of the plaintiff. The defendant appealed. 

Hargrove, with whom was Trenable for the appellant cited: McCombs 
v .  Wallace, 66 N.C., 481; ~Mcll/rillan u .  Love, 72 K.C., 18; Green v. 
Wildar,  Ibid., 592; Turner v. Lowe, 66 N. C., 413; and Credle v. Gibbs, 
65 N.C., 192. 

Edwards, Batchelor & SOE,  Peace and Young, contra argued: 
X Justice of the Peace has no jurisdiction of action by purchaser a t  

execution sale against defendant in the execution. Credle v .  Gibbs, 65 
N. C., 192, Doolin v. Howard, N. C., 433. 

Nor of an action by the purchaser a t  a sale under a deed in trust 
against the trustor. McCombs v. Wallace, 66 N.C., 481. 

Froelick v .  So. Ex. Co., 67 N.C., 1, shows jurisdiction of Justices 
of the Peace in matters of contract: 

Has no jurisdiction upon action for deceit in sale of a mule. 
Bullinger v .  Marshall, 70 N.C., 520; Lutham v .  Rollins, 72 N.C., 

455. But if one takes my horse and sells it, and receives the money,  
I niay waive the tort and sue for money had and received to my use, 
and if the sun1 does not exceed two hundred ($200) dollars, the 
jurisdiction belongs to  a Justice of the Peace. Bullinger v .  
Marshall supra; TVinslow v.  Wei th ,  66 X. C., 432. (137) 

KO jurisdictio~i of proceedings of forcible entry and detainer. 
Perry v .  Tupper, 70 N.C., 538; Railroad v .  Johnson, Ibid., 509; State 
v .  Yarborough. Ibid., 250. 

Contract to convey land, plaintiff pays thirty ($30) dollars for 
outstanding incun~brance to  perfect his title. Justice of the Peace 
has jurisdiction of action to  recover this sum. Templeton v. Summers, 
71 X.C., 269. 

Landlord and Tenant Act does not apply to a mortgagor who is al- 
lowed to remain in possession, etc. Greer v .  Wilbur, 72 N.C., 592; 



McMillan v. Son, Ibid. 18; Battle's Revisal chap. 64, Sec. 19; Chapter 
63, Secs. 16 and 17; Constitution, Article IV, Sec. 33. 

Tenant can never dispute his landlord's title until he yields pos- 
session. Abbott v. Cromartie, 72 N.C., 294; Turner v. Lowe, 66 N.C., 

I 413. 
A Justice of the Peace having jurisdiction to  try the principal ques- 

tion, has jurisdiction to try every incidental question which may arise 
in the progress of the action. Haines v. Dalton. 14 N.C., 91; Garrett 
v. Shaw, 25 N.C., 395. 

SE~TLE, J .  A Justice of the Peace is prohibited by the Constitution 
from entertaining jurisdiction of any action wherein the title to  real 
estate shall be in controversy. 

This does not conflict with any of the decisions, where it  has been 
held, that  a lessor may take summary proceedings before a Justice 
of the Peace, to recover possession from a lessee who holds over after 
the expiration of his term, where there is no other relation than that 
of lessor and lessee to  complicate the question, for in such cases the 
tenant is estopped to deny the landlord's title. 

But, as is said in Turner v. Love, 66 N.C., 413, a tenant might al- 
ways show an equitable title in himself against the legal title of his 

landlord, or any facts which made it inequitable in the land- 
(138) lord t o  use his legal estate to  turn him out of possession. 

I n  the case a t  bar, the defendant offered t o  prove that the 
deed for the premises, made by him to the plaintiff, although on its 
face purporting to be a conveyance in fee simple, was in fact intended 
as a mortgage, to secure the payment of borrowed money, and was 
delivered as such, and that  he, the defendant, had made large pay- 
ments thereon. His Honor, being of opinion that, if this defence was 
true, the proper remedy for the defendant was by summons for relief 
to  reform the deed, rejected the evidence. 

I n  Turner v. Love, supra, i t  is said when law and equity were ad- 
ministered by distinct tribunals, the tenant was obliged to go into a 
Court of Equity for that  purpose. But  now, that  they are administer- 
ed by the same court, and without any distinction of form, the tenant 
can set up in his answer any equitable defence he may have to his 
landlord's claim. If such a defence cannot be set up in the Superior 
Court, i t  cannot anywhere, for we have no separate Court of Equity. 
Our conclusion is: 

1. That  his Honor should have dismissed the proceedings for want 
of jurisdiction in the Justice of the Peace, before whom they were 
instituted. 
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FORSYTHE 1). BULLOCK. 
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2. That the evidence offered by the defendant was competent to  
show that it was not the simple case of lessor and lessee, which is 
embraced by the landlord and tenant act. 

There must be a venire de novo. 
PER CURIAM. Venire de novo. 

Cited: Heyer v. Beatty, 76 N.C. 32; Foster v. Penry, 77 N.C. 161; 
Davis v. Davis, 83 N.C. 74; A-esbitt v. Turrentine, 83 N.C. 537; 
Hughes v. Mason, 84 N.C. 474; Shew v. Call, 119 N.C. 453; Houser 
v. Morrison, 146 N.C. 250; Lawrence v. Eller, 169 X.C. 214; Timber 
Co. v. Yarbrough, 179 N.C. 340; Hargrove v. Cox, 180 N.C. 362, 
363; Realty Co. v. Logar', 216 K.C. 27; Simons v. Lebrun, 219 N.C. 46. 

One who has title to land is not estopped from asserting the same against a 
purchaser from a third party for a valuable consideration. but with notice 
of the defect in the title of the r ~ n d o r .  although the vendor claim title 
under the real owner. 

CIVIL ACTION, in the nature of ejectment, tried before Seymour, J., 
and a jury, a t  Fall Term, 1875, of WAYNE Superior Court. 

The action was commenced hIay lgth, 1872, by the plaintiff against 
Z. L. Thompson, to recover possession of thirteen acres of land. At Fall 
Term, 1872. Daniel Cogdell, assignee in bankruptcy of Z. L. Thompson, 
was made a party defendant. (The Register's deed in bankruptcy 
bears date February 25th, 1869, and was registered in Wayne County 
January 20th. 1873.) 

The locus in quo was, at  the coinmencement of the action and still is, 
in the possession of the defendant Thompson. The plaintiff produced 
in evidence a judgment and execution against the defendant Thompson, 
returnable to  May Term, 1868, of Wayne County Superior Court, 
under which the sheriff sold the "George Thompson old place," May 
20th, 1868, to the said R. T. Fulghum, and a sheriff's deed, duly regis- 
tered to  the said R. T. Fulghum, which included the locus in quo, 
and also a deed, including the same, dated October 17th, 1868, from 
Fulghuni to the plaintiff. 

It was in evidence for the defendant, and admitted by the plaintiff, 
that the sheriff did not levy upon and sell the locus in quo, and that  
the deed as originally made to Fulghum did not cover it, but that sub- 
sequent to the registration of the same, at the request of both Fulghun~ 
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and the defendant Thompson, a description of the locus in quo was 
interlined by the sheriff in the deed and by the register of deeds 

(140) in his record of the conveyance. 
The defendant Thompson was insolvent a t  the time of the 

sheriff's sale. 
The plaintiff bought of Fulghum after the interlineation, for a 

valuable consideration, a t  the instance and request of the defendant 
Thompson, and has subsequently with the assent of Thompson, by 
contract dated January 12th) 1870, contracted to  convey fifty acres of 
the land conveyed by the sheriff's deed, including the locus in quo, to 
one Dr.  Exum. It was a part of this contract that Dr.  Exum should 
convey the fifty acres to the defendant Thompson upon being repaid 
the purchase money. 

The above stated facts being conceded, there was a conflict in the 
evidence as to  whether the plaintiff purchased of Fulghum with notice 
of the interlineation, and upon that  question the following issues were 
submitted to  the jury: 

1. Did the plaintiff, W. J .  Exum, a t  the time of purchasing the 
thirteen acres now in controversy, have notice of the interlineation 
in the sheriff's deed? 

2. Did he have notice that the sheriff did not offer and sell said 
land a t  his sale? 

To both of these issues the jury responded in the affirmative. 
The plaintiff introduced in evidence the record of a former action, 

in which the plaintiff in this action was defendant, and the defendant 
was plaintiff, and insisted that,  that  action was conclusive against the 
defendant in this action, by way of estoppel. This action is reported 
in 69 N. C., 464, under the title of Cogdell, Assignee. v. Exum. The 
defendant in that  action contended that the complaint did not cover 
the locus in quo and the plaintiff contended that i t  did. Both parties 
agreeing upon what was the land covered by the description in the 
complaint, and the difference being one of construction merely, the 

court passed upon i t  as a matter of law, and decided that the 
(141) locus in quo in this action'was in controversy in the former 

action, but held that  the defendant in this action was not 
estopped by the record, for the reason that,  as appears by the opinion 
of the Supreme Court the case went off upon a defect which precluded 
an inquiry into the merits. 

Upon these facts the plaintiff insisted that the defendant was 
estopped from denying his title. 

The court held that  the sheriff's deed did not convey the locus in quo 
to plaintiff's assignee : 
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1. Because the sheriff never sold i t ;  and 2, Because the sheriff's 
power was exhausted when he gave the first deed; and that the defend- 
ant was examined as a witness for the defence, and testified that 
of any misrepresentation of the defendant, but upon his own judgment, 
with a full knowledge of all the facts. 

The following question of evidence arose upon the trial: The defend- 
ant was examined as a witness for the defence, and testified that 
he told the plaintiff before his purchase from Fulghum, of the inter- 
lineation. Upon the cross-examination the plaintiff's counsel asked 
the witness, if he had put his interest in the locus i n  quo in his schedule 
in bankruptcy. This question was objected to on the ground that 
the schedule must be produced. The plaintiff contended that it was 
admissible as a collateral impeaching question. 

The court sustained the objection, ruling that, before the witness 
could be examined as to the contents of a writing signed by himself, 
the writing must be shown to him, and because the question was not 
as to the existence, but as to the contents of the schedule. 

Judgment was rendered in favor of the defendant, and thereupon 
the plaintiff appealed. 

Smith  & Strong, for the appellant. 
Faircloth & Grainger, contra. 

SETTLE, J. The plaintiff contends that the defendants are (142) 
estopped to deny his title. 

1. By a judgment in a former action, in which the present plaintiff 
was defendant and the present defendents were plaintiffs; reported 
in 69 N. C., 464. 

2. That the defendants are estopped by matter in pais; towit: 
the procuring of the Sheriff and the Register of Deeds, by the defend- 
ant Thompson and the purchaser, Fulghum, to so alter his deed as 
to embrace the land now in controversy, although the same had not 
been levied upon, nor soId by the Sheriff; and the conduct of the 
defendant, Thompson, in inducing the plaintiff to buy of Fulghum 
and sell to Dr. Exum. 

A judgment to constitute an estoppel must be final, and upon the 
merits. It is not the recovery, but the matter alleged by the party, 
and upon which the recovery proceeds which creates the estoppel. 
Bigelow on Estoppel. 

By reference to 69 N. C., 464, it will be seen that, that action, in 
the language of his Honor in the Superior Court, "went off upon a 
defect which precluded an inquiry into the merits." 
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In  Holmes v. Crowell, 73 N. C., 613, it is said, "in order to create 
an estoppel in pais, it must appear: 

1. That the defendant knew of his title. 
2. That plaintiff did not know and relied upon the defendants' 

representations. 
3. That the plaintiff was deceived." 
In  the case it appears, either by admission or the findings of the 

jury, that the plaintiff knew all the material facts in regard to the 
title, and could not have been deceived by misrepresentations of the 
defendant. I n  fact, he knew that he was purchasing under a deed 
which did not originally embrace the locus in quo, and which had 
been vitiated by alteration. 

As to the question of evidence: If the purpose of the plaintiff, in 
asking the defendant, Thompson, upon his cross-examination, "if he 

had put his interest in the locus in quo into his schedule in 
(143) bankruptcy," was to impeach him on a collateral point, he had 

not laid the proper foundation for doing so, and i t  was im- 
material; for how could his answer, one way or the other, affect the 
rights of the defendant, Cogdell, who, as assignee in bankruptcy, 
represented all creditors. 

Indeed, if the defendant, Thompson, had been estopped by matter 
in pais, it would not necessarily have followed that Cogdell, who 
represents creditors, would have also been estopped. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

Cited: Johnson v. Woody,  76 N.C. 399; Melvin v. Bullard, 82 
N.C. 40; Loftin v. Crossland, 94 N.C. 83; R. R. v. McCaslcill, 94 
N.C. 754; Bank v. Winder, 198 N.C. 21. 

STATE v. WILMINGTON & WELDOX RAILR0413 COiIIPAXY. 

The provisions of the act of 1837, Bat. Rev., chap. 104. sec 36, do not apply to 
Railroads, etc., constructed before the time of its passage. 

The proviso to the 27th section of the charter of the Wilmingto~i and Weldon 
Railroad Company does not require that company t o  make and repair 
bridges, made necessary by roads laid out subsequent to the construction 
of said railroad. 

INDICTMENT, for a nuisance in not keeping up a proper bridge over 
a highway, tried before his Honor, Judge Kerr, at  February Term, 
1875, of NEW HANOVER Superior Court. 
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The jury returned a special verdict, which responding to  many issues 
not discussed upon the appeal, is not wholly inserted in this statement. 
Those facts pertinent to the issues decided, are fully set out in the 
opinion of the  Court. 

His Honor, in the court below, from the finding of the jury, ruled 
that the defendant ~ v a s  not guilty. Froin this ruling the State 
appealed. 

Attorney General Hargrove, for the State. 
Wright & Steadman, for the defendant. 

BYSUM, J .  The facts of the case, as found by the special verdict, 
are, that  the defendant company, was incorporated by the Legislature 
of the State, a t  its session of 1833-4, and constructed its road and 
made a cut at  the point in question, in the year 1835. This cut was 
outside of the corporate limits of the city of Wilmington, as it then 
existed; it is 47 feet wide, 18 feet deep, and 400 yards long. I n  1835, 
when the railroad was first constructed, there was no public road or 
highway, a t  said point, to be intersected by the railroad, and the de- 
fendant Company then built a bridge a t  this point, over the cut, and 
kept it up until 1860, since which time the bridge has been used by the 
public. 

I n  the year 1849, the corporate limits of the city were enlarged by 
an act of the Legislature, and Fourth Street was extended to and across - 
the railroad, a t  the point in question, and has been, since that  time, 
a public way, established by law. 

The bridge in question was rebuilt by the defendants in 1860, and 
a t  that time i t  was sufficient to accommodate the public and afford 
them a free passage; but since tha t  time the population of the city has 
greatly increased, and a t  the finding of the indictment, it was and 
still is insufficient, as constructed to accommodate the public, by rea- 
son of its narroumess, and the free passage of travellers over said 
bridge and along said public highway was, and still is thereby impeded. 
The bridge is 18 feet and 9 inches wide between the Band-rails. 

The indictment charges the defendant company with the commission 
of a nuisance, in omitting to build a wider and sufficient bridge across 
their railroad, where it is intersected by the public highway. It is 
found and not disputed, that the highway was laid out and opened 
after the railroad was constructed; but it is insisted by the State tha t  
the defendants are guilty upon two grounds, to-wit : First by the 
general lam; and second, by the charter of the Company. (145) 

1. The right of laying out the street and highway across the 
railroad is conceded, and the enquiry is, whether the city corporation, 
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or the defendant Company is bound to construct and maintain the 
the wider bridge. By the common law as well as by our statute, Bat. 
Rev. chap. 104, Sec. 1, the duty of making and repairing public bridges 
devolved upon the counties, unless some other persons or bodies were 
made liable by some special obligation. 2 Inst. 701; 2 East, 342: But 
the State insists that this special obligation to make and repair this 
bridge as required, devolves upon the defendants by virtue of the 
36th Sec. of chap. 104 of Bat. Rev. which provides that "railroad com- 
panies, plank road and turnpike companies, each shall keep up at  their 
own expense, all bridges on or over county or incorporated roads, 
which they have severally made necessary to be built in establishing 
their respective roads." To this the defendants reply, true, but this act 
was passed in 1838, three years after the construction of the railroad, 
and therefore cannot make that criminal which was innocent when 
done. But by the rule for construing statutes, especially penal statutes, 
the act applies only to railroads thereafter to be built, in the building 
of which it may become necessary to intersect or interfere with a public 
highway then existing. If the act in direct terms, had applied to rail- 
roads previously constructed and in operation, an interesting question 
as to the extent of the police power of the State, as affecting railroad 
charters would have been presented. 

2. The State next insists that the obligation to build and maintain 
the bridge in question is devolved upon the defendant Company by 
virtue of the 27th section of their charter. That section enacts: '(That 
it shall be lawful for the said Company in the construction of said 
road to intersect or cross any public or private way established by 
law, and i t  shall be lawful for them to run their road along the route 

of any of said roads; Provided, That whenever they intersect 
(146) or cross said public or private roads, the President and Directors 

shall cause the railroad to be so constructed as not to impede 
the passage of travellers on the public road, or private way aforesaid; 
and whenever the railroad runs over and along with such common 
road or way, the president and directors shall cause the new common 
road, (which shall be laid out by order of the County Court upon the 
petition of said president and directors) to be opened a t  their expense." 

It is unnecessary to consider whether this proviso includes the build- 
ing of bridges or not, for without the proviso a t  common law, the obli- 
gation would be imperative upon the company to build bridges over 
highways intersected by them, whenever such bridges are necessary; 
and the omission to build them, would obstruct the highway. The 
true question, whether this proviso, superadds to the duties imposed 
by the common law, the obligation to make and repair bridges, made 
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necessary by roads laid out, subsequent to the construction of the 
railroad. We do not think i t  does. 

The language of the 27th section of the chapter, is not stronger than, 
or as  strong as that used in Bat. Rev. chap. 104. Sec. 36, before cited, 
which me hold to be clearly insufficient to charge the defendants, 
The obvious purpose, both of the general law and the proviso, was 
tha t  these railroad companies in regard to  highways, should as far 
as possible, leave them as they found them: when they obstructed 
a passage along them, they had to furnish a neT7 one. I n  our case, the 
highway was laid out in 1849, or fourteen years after the construction 
of the railroad. No public road was in existence a t  that  place, when 
the railroad was built, and therefore no highway was obstructed by the 
act of the defendants. To give the 27th section of the chapter, the 
construction insisted upon by the State, would be to extend the mean- 
ing of the language used, beyond its fair and natural import, without 
any adequate reason; for the contrary construction does not deprive 
the public of the right to have the road or bridge, whenever 
the necessity requires, but a t  most, the question is, who shall (147) 
incur the expense of altering the bridge, the company which 
built its road long anterior and in pursuance of law, or the city cor- 
poration whose growing prosperity demands an enlargement of its 
boundaries, and new and larger avenues of travel and trade. The 
burden, me think, should fall on the latter. 

The very question raised here, was made and decided in The Morris 
Canal & Banking Co. v. The State, 4 Zabriskie, 62. The indictment 
was for not keeping in repair a certain bridge over the canal of the 
defendants, where the same crossed a public highway, in the county of 
Passaic, and was founded on the 12th section of their charter, which 
enacts, ' 'that when the canal shall cross any public road or farm, i t  
shall be the duty of said company, a t  their proper expense, to make 
good and sufficient bridges, across said canal, and to keep the same in 
repair." etc. The facts were agreed upon, of which the only one 
material to  the question upon which the decision is given was, that  
the public highway in question was laid out after the canal was con- 
structed. The court held, that neither by the principles of the common 
law. or by their charter, was the con~pany compelled to  make and 
maintain such bridges. 

3. Our case states that  in 1860, after the street had been established 
by law across the railroad, a t  the bridge, the defendants rebuilt the 
bridge, and that  i t  has been ever since used by the public. Without 
any explanation, this is a clear dedication of the bridge to  the public 
use. Where the intention of the owners to  dedicate the bridge to the 
public is evident, no former or official acceptance is necessary to con- 
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stitute it a public bridge by dedication. Buchanan v. Curtis, 25 Wis., 
99. But it is the dedication of the bridge as constructed, towit, 18 feet, 
9 inches wide. The defendants have made no dedication of a bridge of 
a different character or dimensions, and are under no obligations to 

vary and enlarge their bounty to  suit the subsequent varying 
(148) wants of the public. Whether the defendants are bound to 

repair and keep up tlle bridge as now constructed, is a question 
not raised in the case, and which we do not decide. The bridge appears 
to have been built, originally, as well for the benefit of the defendants 
as the public. Certainly tlle deep cut made by the defendants, became 
a serious public inconvenience, and in consideration thereof, i t  may 
perhaps be assumed, that the defendants undertook to and did dedicate 
the bridge to the public, coupled with the obligation to keep it in repair. 
The fact that they have rebuilt the bridge and kept i t  in repair, to  
the present time, supports this view, but we do not decide the point. 
The defendants are indicted for not widening the bridge so as to afford 
a free and convenient passage for the increased public travel, and our 
decision is that they are not bound to do so. 

There is no error. 
PER CURIAM. Judgment affirmed. 

STATE V. .JERRE RORIE AND PATSY RUSHING. 

A prisoner under arrest, on his preliminary examination, was told by the 
comnlittiiig magistrate that "he IT-as charged with selling stolen corn. and 
that if he wanted to tell anything, he could do so, but it was just as  he 
chose :" I l e l d ,  that the statement then made by the prisoner, and reduced 
to writing by the magistrate, m7as not admissible in eridence on the trial in 
the Superior Court;  for the reason that  the prisoner had not been 
cautioned as  provided for in see. 23. chap. 33, Bat. Iiev.. and had not 
been sufficiently put on his guard. 

That the statement of the l~risoner was in the nature of a denial, and not a 
confession, made no difference, and it  was not for the State to say that 
such declaration did not prejudice the prisoner's case. 

This was an INDICTMENT for Larceny, and receiving stolen property, 
knowing it to be stolen, tried before Buzton, J., at Fall Term, 1875, 

of RICHMOND Superior Court. 
(149) The bill of indictment was found a t  Fall Term, 1875, of 

Anson Superior Court, and, upon the affidavit of the prisoner, 
removed to Richmond County. 



N. C.] JANUARY T E R M ,  1876. 

There were several exceptions taken to  the rulings of his Honor in 
the court below, but as the case, as decided in this court, turns upon 
a single point they are omitted. 

During the progress of the trial, one Redfearn, the prosecutor, 
testified, among other things, that  after the witnesses were examined be- 
fore the committing n'lagistrate, the defendant then made a statement 
which was taken down in writing by the Magistrate. The Solicitor 
here proposed to  read in evidence the statement made by the defendant 
and certified by the Magistrate. The counsel for the prisoner objected 
on ground tha t  the statement was in the nature of a confession, and 
that  the prisoner had not been warned by the committing Magistrate 
as to  his rights, and especially because the prisoner had not been in- 
formed that his failure to make any statement should not be used t o  
his prejudice. The Solicitor insisted that the prisoner had been suffi- 
ciently put upon his guard, and that the statement was rather in the 
nature of a denial, than a cmfession. 

The evidence as to  the caution given by the Magistrate, was as 
follows: "When Jesse was arrested he was carried before J. T .  Red- 
fearn, J .  P., who told him tha t  he was charged with selling stolen corn, 
and tha t  if he wanted to tell anything he could do so, but it was just 
as he chose." 

The statement, offered in evidence, was as follows: "Jesse Rorie 
states that he sent one-half bushel of corn to Hornsboro,' and sold 
corn only one time a t  Hornsboro,' that being one bushel out of carts 
which he got from Jesse Duren. He says he might have said he did not 
bend the corn to Redfearn's "by the boys." 

His Honor overruled the objection, and the prisoners excepted. 
There was a verdict of guilty as to both of the defendants. 

\tThereupon the defendants moved the court for a new trial. (150) 
Motion overruled. Judgment and appeal. 

Walker, for the prisoners. 
d ttorney General Hnrgrove, for the State. 

SETTLE, J. "At the coinn~encement of the examination, the prisoner 
shall be informed by the Magistrate that  he is a t  liberty to  refuse to 
answer any question that  may be put to him and tha t  his refusal to 
answer shall not be used to his prejudice in any stage of the proceed- 
ings." Bat.  Rev., Chap. 33, Sec. 23. 

In  the case a t  bar, when the prisoner was brought before the Magis- 
trate, he was told by that  official that "he was charged with selling 
stolen corn, and that  if he wanted to tell anything he could do so, but i t  
was just as he chose." 
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Was this a compliance with the statute? We think it  was not. It 
is essential that judicial confessions be niade of the free will of the 
party, and with full and perfect knowledge of the nature and con- 
sequences of the confession; and if the prisoner does not feel a t  liberty 
wholly to  decline any explanation or declaration whatever, the exami- 
nation is not held to  have been voluntary. I Greenleaf, Ev., Sec. 225. 

I t  was the duty of the Magistrate to inform the prisoner that his re- 
fusal to answer should not be used to his prejudice in any stage of 
the proceedings. 

This caution is not a mere matter of form, it is a substantial 
right, necessary for the protection of prisoners n7ho are too poor to  
employ counsel, and too ignorant to conduct their own defence. 

I n  the language of this Court in the State v .  Matthews, 66 N.C., 
106, "this caution is an essential part of the proceedings, and must 
be given to the prisoner under arrest to make his examination admissible 
in evidence." 

But the State says this was a denial of guilt, and not a con- 
(151) fession. It was a declaration which the State used to procure 

a conviction; and it is not for the State to say the declaration 
did not prejudice the prisoner's case. Why introduce it a t  all unless 
it  was to lay a foundation for the prosecution? 

The use which was made of the prisoner's statement precludes the 
State from saying that  it was not used to  his prejudice. 

There must be a venire de novo. 
PER CURIAL Venire de novo. 

Cited: S .  v .  Spier, 86 N.C. 601; S.  2, .  Conrad, 95 N.C. 669. 

Where one, against whom a n  offence is alleged to have been committed, had 
not been endorsed as  prosecutor upon the bill of indictment, the court has 
no authority, after indictment found and a no7. pros. entered, to endorse 
such person as  prosecutor. without his consent, and thus subject him to 
the cost of the prosecution, notwithstanding the Solicitor had admitted 
that such prosecution was frivolous and malicious. 

This was a MOTIOK in the cause heard before Kerr J., a t  Fall Term, 
1875, of GUILFORD Superior Court. 

The defendants were indicted for a forcible trespass upon the lands 
of Janies Lowe and Daniel Lowe. 
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STME C. HODSOX. 

At December Term, 1874, on motion of the counsel for the defend- 
ants, upon the admission of the Solicitor tha t  the indictment was 
frivolous and malicious it was ordered by the court that  James Lowe 
and Daniel Lowe be endorsed as prosecutors upon the bill of indict- 
ment. After this order was made, and when the case was 
called for trial, the Solicitor entered a no1 pros. (152) 

The counsel for the defendants thereupon moved the court 
to tax the prosecutors with the cost of the action, and a t  the request 
of the court filed a certificate as to  the materiality of certain witnesses 
summoned and in attendance, in behalf of the defendants. Upon the 
hearing the motion was allowed by the court. 

At  a subsequent day, during the same term of the court, the pros- 
ecutors came into court, and by their counsel moired tha t  the order 
taxing them wit11 cost be re-considered until they were further heard. 

The motion v a s  allowed by the court, and at Fall  Term, 1875, the 
motion was again heard, when it was insisted on the part  of the prose- 
cutors that  his Honor was not authorized to make the order upon the 
following grounds : 

1. Tha t  the witnesses certified by counsel to be material and neces- 
sary for the defence were not examined, and therefore the  court could 
not know that  the prosecution was malicious or frivolous. 

2. Tha t  the court had no authority in Iaw to adjudge the witnesses 
of the defendants, material and necessary, upon the certificate of 
counsel merely, the witnesses never having been sworn or tendered. 

His Honor permitted the prosecutors to introduce evidence touching 
the facts connected with the alleged trespass, which evidence was 
replied to  by evidence on the part  of the State. . 

The court declined to  vacate the order theretofore made and con- 
firmed the same, whereupon the prosecutors appealed. 

Dilliard & Gilmer and Tourgee, for the appellants. 
Attorney General with whom toas Illorehead, for the State. 

READE J. Before the adoption of our present Constitution a defend- 
ant  in a criminal prosccution was obliged to  pay his costs 
whether convicted or acquitted. That  was thought to  be hard, (153) 
and so our Constitution is careful to  provide tha t  no one shall 
be compelled to pay costs in a criminal prosecution against him "un- 
less he be convicted." Art, 1, Sec. 11. This was much relied on by de- 
fendant's counsel. After thus guarding the rights of defendants, it 
would be strange to carelessly inflict the costs upon someone else, 
without conviction. We must avoid Scylla as well as Charybdis. And 
yet in this case the defendants were indicted, a true bill found, no1 pros 
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entered, and the prosecution admitted to  be frivolous and malicious 
by the Solicitor for the State, whereupon the court ordered the persons 
against whom the offence was alleged to have been committed, to  be 
endorsed as prosecutors, and on motion of the defendants ordered the 
prosecutors, so endorsed to  pay the costs of the  defendants. They 
had not been endorsed as prosecutors on the bill of indictnlent; 
it does not appear that  they were witnesses; or that they had 
notice of the motion to endorse them as prosecutors, or to make 
them pay costs. There was no trial from which the court could 
see from the part they took, whether they were prosecutors, but 
the action of the court was based uDon the admissions of the Solicitor 
and the motion of the defendants. At  least so it appears from the 
record before us. It is true that  a t  a subsequent day of the tern1 the 
prosecutors came into court and asked that  the proceedings against 
them might bc reconsidered and the order vacated. The court did recon- 
sider but refused to vacate. And so, these persons were made prose- 
cutors without their knowledge or consent, and fixed with the stigma 
of a malicious prosecution and a bill of cost upon the "admissions" 
of the Solicitor. 

There is no doubt that  the court may, in a proper case, make the 
prosecutor pay the costs. But it has first t o  be determined who is the 
prosecutor? The Solicitor says that  A is the prosecutor; A denies 
it-how is i t  to be determined? Examine the bill. If he is "marked 

on the bill," then he is prosecutor; otherwise not. C. C. P., Sec. 
(154) 560; Acts 1874-'75, Chap. 247. Just as we determine who is 

plaintiff in a civil action. S o t  only is that  the plain letter of 
the statute, but it has been decided in two cases in this court. State 
v. Lupton, 63 X.'C., 483; State v. Darr,  63 N. C., 516. 

I t  would seem that no person ought to  be endorsed as prosecutor, 
with a view to his liability for costs, witliout his consent. No harm 
can grow out of this, because the Solicitor may refuse to send a bill 
unless he will consent to be endorsed, and may abandon the prose- 
cution a t  any time. And whether he is endorsed or not, he is liable to  
a civil action if the prosecution be malicious, when, of course, he can 
put in issue the fact whether he did prosecute or not. If, however, one 
may be made prosecutor without his consent, an innocent man may 
be put in jeopardy, not, of course, by the wilful wrong of the Solicitor, 
but by his mistake. 

This will be certified, to the end that the order may be ~ a c a t e d  and 
the appellants discharged. 

PER CURTAM. Judgment accordingly. 

Cited: S. 2,. Crossef, 81 N.C. 582: S.  U. Adams, 85 N.C. 561. 
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(155) 
OWEN M. ALLEX AND WIFE v. WILLIA1\1 J. BOWEN AXD OTHERS. 

A limitation by deed of "a tract or parcel of land lying and being in the 
upper part of the C. L. tract, which we have drawn agreeable to the 
division that has been made, and if said dirision shall not stand, the 
understanding is that we sell all the right, title and claim that  we have 
in the lands of L. R.. deceased, unto the said W. B. of the second part, 
and by these presents hath bargained and sold and conl-eyed our land or 
right aforesaid, which we do warrant and forever defend. And we, T. P. 
and E. P. his wife, doth for the~nselres, their heirs and assigns forever, 
clear of all encumbrances whatsoe~er," is clearly intended to convey, 
and does convey an estate in fee simple to the bargainee. 

CIVIL ACTIOX in the nature of Ejectment, tried before his Honor 
Judge Moore, a t  Fall  Term, 1875, of the Superior Court of WASHINGTON 
County. 

The following are the facts, as agreed upon and sent up as a part of 
the record, upon appeal to  this court: 

The only question involved arose upon the construction of a deed 
dated the 16th day of October, 1846, between Thomas A. Pritchett and 
Elizabeth Pritchett, his wife, of the first part, and William Bowen, 
Sr., of the second part. 

By  said deed Pritchett and his wife, in consideration of the sum of 
one hundred and twenty five dollars paid by Bowen, sold and conveyed 
"a tract or parcel of land lying and being in the upper end of the 
Charles Latham tract which we have drawn, agreeable to  the division 
that has been made, and if said division shall not stand, the under- 
standing is that  we sell all the right, title and claim that  we have in 
the lands of Langley Respass, Sr., deceased, unto the said William 
Bowen, Sr., of the second part, and by these presents hath bargained 
and sold and conveyed our land or right aforesaid, which we do war- 
rant and forever defend. And we, Thomas A. Pritchett and 
Elizabeth, his wife, doth for theniselves, their heirs, executors, (156) 
adniinistrators and assigns, forever the land to the said William 
Bowen, his heirs, executors, administrators and assigns, forever clear 
of all incunibrances whatever." 

William Bowen, Sr., is dead. 
It is agreed by counsel, that if the court should be of the opinion that 

the said deed does not convey the land in fee simple to William 
Bowen, Sr., then the plaintiffs are entitled to a verdict and judgment 
for possession, sixpence damages and costs. If the court should be of 
opinion that  the said deed passes an estate in fee simple to the said 
William B o ~ ~ e n ,  Sr., then a verdict and judgment is to be entered for 
the defendants. 
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STATE 2). PATTERSON. 

The court being of opinion that  the deed did not pass a fee simple t o  
Bowen, rendered judgment for the plaintiffs according to the case 
agreed, from which judgment the defendants appealed. 

Walter Clark, for the appellants. 
Slnith & Strong, contra. 

B ~ u M ,  J. The intent to convey the fee simple is clearly expressed 
and is not denied, and the only question submitted for our decision is, 
whether the deed conveys a fee simple, as was intended, or only a life 
estate. It is the duty of the court to  give the deed such a construction 
as will carry out the intent of the parties to  it, if i t  can be done 
according to the rules of construction which have been adopted by 
the court. The facts of the case are so like Phillips and wife v. Thomp- 
son and wife, 73 N. C., 543, that  i t  is only necessary to  refer to that  
case as aovernina our decision in this. The confusion here. as in that  - - 
case, is produced by the attempt to incorporate a clause of warranty 
with the habendum. By excluding from the deed, or putting in a 
parenthesis, that portion of the instrument purporting to  make a 

warranty, the deed becomes intelligible, and though very in- 
(157) artificially drawn, it conveys a fee simple estate to  the bar- 

gainee. See also Armfield v .  Walker, 27 N.C., 580, and Phillips 
v. Davis, 69 N. C., 117. 

There is error. Judgment reversed and judgment for the defendant 
according to the case agreed. 

Judgment accordingly. 

Cited: Stell v. Barham, 87 N.C. 67; Stuton v. Mullis, 92 N.C. 626; 
Bunn v .  Wells, 94 N.C. 69;  Hodges v .  Fleetwood, 102 N.C. 125; Ander- 
son v. Logan, 105 N.C. 271; Saunders v .  Saunders, 108 N.C. 332; 
Condor v. Secrest, 149 N.C. 206; Real Estate Co. v .  Bland, 152 N.C. 
227, 228, 229, Lee v .  Barefoot, 196 N.C. 115. 

S T A T E  EMLMA HIATT v. W .  W .  P A T T E R S O N .  

I t  is a well settled rule that a witness cannot be cross-examined a s  to any fact 
which is collateral and irrelevant to the issue, merely for the purpose of 
contradicting him, if h~ should denj. it, thereby to discredit his testimony ; 
and if a question is put to a witness which is collateral and irrelevant to 
the issue, his answer cannot be contradicted, but is conclusive against the 
party asking such question. 

128 
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T k o x f o r e .  where 11po11 the trial of a proceeding in bastardy, upon the cross 
examination, the defendant asked the prosecutrix i f  she had ever had 
sexual intercourse with A, to which she repIied that she had not: I t  was 
he ld .  That the question was collateral and irrele7-ant, and the ansner  of 
the prosecutrix was conclusive up011 the defendant; and that there mas 
no error in the ruling of the court belon. in esclnding the testimony of A, 
in contradiction thereof. 

This was PROCEEDIXG IN BASTARDY, tried before Rerr, J. a t  December 
Term, 1875, of the Superior Court of GUILFORD County. 

The facts of the case are stated in the opinion of the court. 
There was a verdict of guilty, and the defendant appealed. 

Mendenhall & Staples, for the defendant. 
Attorney Gene~a l  Nargrove and J. T. Morehead, for the State. 

BIKCM, J. Upon her cross examination by the defendant, (158) 
the prosecutrix denied that she ever had sexual intercourse with 
Madison Hiatt .  Madison was afterwards introduced and testified 
tha t  about four years before the child was begotten, and when he was 
a lad of eleven years of age, he had such intercourse with the prose- 
cutrix. The issue was whether Patterson was the father of the clild, 
and it was wholly collateral to this issue, what had transpired four 
years before between the prosecutrix and the w~tness. The rule of 
evidence is thus stated in 1 Greenleaf, Sec. 449: "But it is a well set- 
tled rule, that  a mitness cannot be cross examined as to any fact which 
is collateral and irrelevant to the issue, merely for the purpose of con- 
tradicting him by other evidence, if he should deny it, thereby to 
discredit his testimony. And if a question is put to a witness v-hich 
is collateral and irrelevant to the issue, his answer cannot be contra- 
dicted, but is conclusive against him." 

So in the Stafe v. Patterson, 24 N. C., 346, where a witness on his 
cross examination was asked ~i-hether the prosecutor had not paid him 
for coming from another State to be a witness, and he answered that  
he had not, i t  was held to be incompetent for the defendant to introduce 
witnesses to prove his declarations, that he had been so paid. Clark 
v. Clark. 65 X. C., 155. 

It was, therefore conclusive upon the defendant, when the prose- 
cutrix denied having had sexual intercourse with the. witness, and the 
the court should not have allon-ed the testimonv of PIIadison Hiatt. 

- 

If the  prosecutrix had sworn falsely in answer to this collateral matter, 
it would not have been perjury. 1 Greenleaf, Sec. 448. 

H a d  the testimony of Madison Hiatt  been competent, the rcmarks 
upon it by his Honor, would have constituted error, for however 
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C A N ~ L  Co. U. X C ~ L I ~ T E R .  

improbable or unreasonable the story, its credibility was for the jury 
alone. Bue as it was incompetent, the defendant has received no 

prejudice thereby. 
(159) The other exceptions of the defendant were not much pressed, 

and are untenable. 
There js no error. 
PER CURIAX. Judgment affirmed. 

Cited: S. v. Johnston. 82 N.C. 591; S. v. Parish, 83 N.C. 614; 
Kramer v. Electric Light Co., 95 N.C. 279; S. v. Hawn, 107 S.C.  811; 
8. v. Perkins, 117 N.C. 701; Burnett v. R. R., 120 N.C. 519; X. v. 
Warren, 124 S.C.  808; Carr v. Smith, 129 N.C. 234. 

THE FLAT SWAMP. rJOCI<'S CREEK a m  ETAS'S CREEK CANAL 
COMPANY r. D. A. 3IcALISTER. 

The appointment of appraisers to assess damages, etc., by the County Com- 
n~issioners, upon the petition of the Flat Swamp, Lock Creek and E ~ a n ' s  
Creek Canal Company, under the prorisions of the act of 1871.72, (in 
u7hich incorporated the first elw-en sections of the act of 1869-70, Battle's 
Revisal. chap. 39.) is not a judicial act. In order to hare that character. 
a n  act must determine a case in controrersy between parties, or be a 
judgment affecting the title to ~ r o ~ e r t y .  

Tl~cicforc, the act is not unconstitutional. 
The plaintiff in such proceeding can only enforce the lien acquired by the 

return of the appraisers, by carrying the ~ r h o l e  proceeding by writ of 
certiorari into the Superior Court. and obtaining a judgment thereon. 
The county commissioners cannot render judgment thereupon. 

A cl~lrtice of the Peace has no jurisdiction to enforce such lien, where the 
amount is less than two hundred dollar: his judgments are necessarily 
personal, and enforceable on all the property of the debtor. and not in rem. 
Such a lien is not a ~ ~ e r s o n a l  debt. but a lien upon the land benefited, 
which is the only security therefor. 

CIVIL ACTION, heard before his Honor Judge Buxton, at Chamber, 
in CUMBERLAND County, Dec. 27th, 1875. 

"The plaintiff is a corporation duly created by an act of the General 
hssenibly entitled 'An act to amend and re-enact an act to incorporate 
the Flat Swamp, Lock Creek and Eva,ns Creek Canal Company of 
Cumberland County." Ratified 13th of Dec. 1871, (Act of 1871-'72, 

Chap. 129, p. 171.) 
(160) The plaintiff on the 6th of October, 1873, made application 

in writing to the Board of Conmissioners of Cumberland 
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County, specifying the charter of a certain canal desired in said 
petition, which the plaintiff proposed to  cut: its general course, ex- 
tent, height, depth, width; the amount of fall per mile, the point of 
beginning and terminus, with a description of lands to be affected 
thereby, together with the names of the owners of such lands; prey- 
ing the said Board of Commissioners to appoint three disinterested 
freeholders of said county, not of kin to  any of the parties interested, 
appraisers t o  assess the benefits and damages to  any of such lands 
incident to said contemplated work. Thereupon the Board of Corn- 
niissioners appointed David Murphy, J. C. Blocker and W. B. Draugh, 
to act as appraisers. 

On or about the 24th of October, 1873, the plaintiff served upon the 
defendant a notice of the time and place of meeting of the appraisers, 
with a description of the said proposed canal. The appraisers met 
a t  the time and place named in the notice, and after an exanlination 
of all the land in any way liable to be affected by the proposed canal, 
assessed the benefit to  a certain tract of land, containing sixty-five 
acres and adjoining the land of Devane and others, the property of 
the defendant, a t  $195, and returned their assessment with their ap- 
praisement thereto appended; that  the same was in all respects a true 
assessment to  the best of their judgment and belief, with a description 
of the lands of the defendant, to the Register's office of said county, 
which return was thereupon recorded. 

On or about the 8th day of May,  1874, the plaintiff finished the 
canal according to specifications. The plaintiff demanded of the de- 
fendant the amount of the assessnlent levied upon his land more than 
ten days prior to the institution of this proceeding. KO part  of the 
assessment has been paid. 

The plaintiff claims that  i t  has a lien on the land of the defendant 
for the amount of the assessment, by virtue of its charter of incor- 
poration. 

The defendant claims: 1161) 
1. That  the land has not been benefited by cutting the canal; 
2. That the amount of assessment is too high; 
3. That  the said lands are a part  of his homestead and are not 

subject to  the lien of the plaintiff; 
4. That  the pr.ovisions of the act of incorporation are unconstitu- 

tional. 
The following questions are submitted to  the court for decision: 
1. Whether the defendant can now be allowed to contest the ques- 

tion of benefit or no benefit, not having appealed from said assessment? 
2. Whether the  assessment constitutes a lien upon the land of the 

defendant? 
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3. Khether the defendant can claim his homestead exemption in 
said lalid paramount to the lien of said assessment? 

4. Whether the Superior Court has jurisdiction of the subject matter 
of this controversy? 

5 .  Whether the act of incorporation of said company is Consti- 
tutional? 

It is agreed that if the court shall decide the foregoing questions 
in favor of the plaintiff, then judgment shall be rendered against the 
defendant for the amount of said assessment, and said judgment shall 
be declared a lien on the land of the defendant, and for cost. If the 
court shall decide in favor of the defendant, then judgment shall be 
rendered against the plaintiff for cost. 

Upon the hearing, his Honor gave judgment in favor of the plaintiff, 
and thereupon the defendant appealed. 

G. M.  Rose, for appellant. 
McRae and Broadfoot, contra. 

(162) RODMAN, J. The defendant contends tha t  the 9 c t  of 1871-'72 
Chap. 129. which refers to  and incorporates in itself the 

first eleven sections of the Act of 1869-'70, Chap. 137, (found in 
Battle's Revisal, Chap. 39,) is unconstitutional, because it attempts to  
give judicial powers to  the County Conmiissioners. The argument, 
we may suppose, would be this: The Constitution requires that the 
judicial, executive and legislative powers shall be kept separate. It 
vests the judicial power in the Supreme and Superior Courts, and in 
Justices of the  Peace. The porn-er to act on a petition from persons 
wishing t o  drain their flat lands through the lands of other person; 
to  appoint appraisers to assess the damages and benefits which d l  
persons affected by a proposed canal will receive; and to give judg- 
ment in favor of the applicant against the owners of land affected, for 
the amount of the benefits they are considered to have received, which 
shall be a lien on the land, is in its nature a judicial power which can 
be exercised only by the courts. The only part of this argument 
which can be disputed, is tha t  which asserts the power to  appoint 
appraisers, etc., to he exclusively and necessarily a judicial one. The 
question is new. Probably the constitutions of all the States contain 
in some shape the principle that  the judicial and other powers of the 
government shall be kept separate. It is certain, that  in many cases, 
such powers as are given to  County Commissioners by the acts cited, 
have been given to  bodies not judicial. Yet I have not seen any case 
in which objection is taken upon the ground taken here. Judge 
Cooley in his m-ork on Constitutional Limitations, a t  page 98 et seg., 
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attempts to define legislative from judicial power. Neither his opinions 
nor his authorities touch the special question before us. 

In Rice 2 , .  Barkman, 16 Mass. 326, the court held that an act of the 
Legislature authorizing the father of certain infants to sell their lands 
and hold it as their guardian. was not an exercise of judicial p o m r .  

The court said in substance, $hat because a polver xvas usually 
delegated t o  courtb, ~t was not thereby necessarily and ex- (163) 
elusively jucliclal. An act to haye that character must deter- 
mine a case in controversy between parties, or be a judgment affecting 
the title to property. I n  none but the exact sciences do words have 
a perfectly precise and unchangeable meaning. 

I n  construing written laws, the words unless they are clearly techni- 
cal and thus haye a definite meaning, must be conbidered as somewhat 
elmtic, or else the different parts of the law are liable to  clash and its 
working 11-ill be found impracticable, like all inachines whose parts are 
so eloscly adjusted as to permit no play or lubrication. TTe are of 
opinion that  a power to appoint appraisers to assess the benefits to  
lands affected by a canal is not exclusively judicial, and that the act 
in question is not unconstitutional upon that  account. A similar power 
in numerous instances is exercised by bodies not judicial, though in 
all cases their proceedings may be brought before the courts for re- 
vien- by proper proceedings for tha t  purpose. 

For instance: The county cornrnissioners may issue an  order to a 
Sheriff to  summon a jury to lay off a public road and assess damages 
to  persons injured thereby. I t  is true the Constitution gires to the 
County Commissioners a general supervision over roads, Art. VII, Sec. 
2, so that the instance is not strictly analogous. I n  the charter of the 
town of Asheville, considered in the case of Johnson v. Rankin, 70 
N. C., 550, authority is given to  the Mayor of the town to  issue his 
warrant to  the sheriff requiring him to summon commissioners to 
assess damages by reason of extending the streets. The objection to  
the act as unco~istiI~tional for this reason did not occur to the learned 
counsel for the defendant or to  the court. Probably there are many 
charters with similar provisions both before and since the adoption 
of the Constitution of 1868. The valuation of land for taxation has 
never been considered a judicial act, although if the valuers pro- 
ceed on wrong principles, their proceedings may be reversed in 
the courts. (164) 

We cannot readily conceive the policy of the Legislature 
in thus, in a single and special class of cases, taking away from the 
courts the jurisdiction of the initiatory proceedings which they have 
always heretofore had, and giving it to  a body which we may suppose 
to  be less fit for i t ,  and which cannot have power to  give an ultimate 
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judgment and enforce it by execution; especially when there were two 
statutes, viz: chap. 40 of the Revised Code, and chap. 164 of the acts 
of 1868-'69, upon the same subject, which were not repealed, but left 
in force, under which all the objects apparently contemplated by the 
act of 1868-'70, except that of giving jurisdiction of the initiatory pro- 
ceedings to the county commissioners, could have been effected. These 
acts cannot be considered as repealed because they were overlooked 
and are not included in Battle's Revisal. hTevertheless. whatever the 
legislative policy may have been, it is our duty to give effect to every 
act of 1869-'70, except that of giving jurisdiction of the initiatory pro- 

2. We are next called on to  consider the force and effect of the 
appraiser's return in fixing the defendant with liability for the suin 
assessed against him. 

It follows from the conclusion, that  the county commissioners had 
jurisdiction to  appoint the appraisers and to receive their return; that 
if the proceedings were in all respects legal and regular, the assessment 
is conclusive, unless the defendant in due time, by appeal or certiorari, 
shall bring the proceeding into the Superior Court for revision. It does 
not follow, however, tha t  the county commissioners could give a judg- 
ment against the defendant for the sum assessed against him, or en- 
force i t  by execution. The giving of a judgment to affect property or 
rights is as we have seen, a judicial act, and i t  is therefore beyond 
the power of the county commissioners. The plaintiff can only enforce 

his demand by bringing the whole proceeding into the Superior 
(165) Court by a certiorari and obtaining judgment there. 

It is said for the defendant tha t  as the  principal sum de- 
manded is less than $200, a recovery can be had before a Justice of the 
Peace, and in his court only. But a Justice has jurisdiction of actions 
founded on contract only. His judgments are necessarily personal, 
and enforceable on all the property of the debtor, and not in rem. Now 
although the assessment may, in some sense and for some purposes, 
be regarded as creating a debt, and even a debt by contract, yet it is 
not a personal debt t o  be enforced out of the  general property of the 
debtor, but merely a lien upon the land benefited, which is the only 
security for its payment. Hence a Justice has not jurisdiction of such 
a claim as this. 

The act of March 26, 1870, by referring to  Sec. 11, of Chap. 39, Bat. 
Rev., gives an appeal to  the Superior Court to  any person aggrieved 
by the proceedings of appraisers, "upon giving bond and within the 
time, as in cases of appeal from Justices of the Peace." It is of course 
true that  if a person aggrieved has lost his appeal without default 
on his part, he is entitled to a certiorari. In  this case the defendant 
did not appeal, nor has he asked for a certioram'. The present case 
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is made under C. C. P., See. 213, the parties having agreed to  certain 
facts, upon which they ask the judgment of the court. We take i t  to 
be, by agreement, a proceeding intended as a substitute for an appeal 
or certiorari, by which the whole proceedings of the  County Commis- 
sioners and of the appraisers would be brought into the Superior Court 
for review upon errors assigned. I n  the present case, however, those 
proceedings are not set forth in full, or with such particularity as will 
enable us to say whether there was error in them, or not. We are not 
informed on what rule the appraisers acted; whether they assessed the 
benefits which the defendant would or did receive, or whether they 
assessed upon him his proportion of the cost of the work according to 
the  benefits he received, as compared with the benefits received 
by others. which seems to be the rule contemplated by the act, (166) 
Sec. 11. It seems to  have been the intention of the parties to 
present these questions, but they cannot be presented unless all the 
proceedings, under which the liabiIity is aIleged to have arisen, are 
set forth. 

The question whether the defendant can claim his homestead against 
the assessment, does not a t  present arise. 

Any question which the defendant may he disposed to make upon 
the constitutionality of the act of 1871-'72, other than the one we have 
considered, may be made of the return of the certiorari. Any con- 
sideration of it, by anticipation, would be premature. 

TTTe think we will best promote the intention of the parties, and en- 
able them to present the points in controversy, so tha t  they may be 
fairly adjusted by a decree to  the following effect: 

The case is remanded to the end that  the proceedings may he amended 
as the parties may be advised, and either party shall have liberty 
to move for a certzorari to the County Commissioners of Cumberland 
requiring them to  certify to the Superior Court of tha t  county all the 
proceedings in the matter of the Flat Swamp, etc., Co. against 
McAlister and others, and, on the return thereof, the parties may 
move as they may be advised. 

Each party will pay his own costs in this court. 
Let this opinion and decree be certified, etc. 
PER CURIAM. Judgment accordingly. 

Cited: Gamble v. XcCrady, 75 S .C .  513. 
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(167) 
JOHS W. HII\'SD,\LE r .  A. G. THORTZTOK ann OTHERS. 

When a purchaser of land takes from the bargainor a paper writing purporting 
to be a deed, but n-hich, on account of defects therein, can only be allowed 
the effect of an agreement to make title: or as  furnishing a ground to 
hare the instrument conrerted into a deed on the ground of mistake. he 
acquires no interest that is subject to execution. 

This was a CIVIL ACTIOK, lieard upon the complaint and demurrer 
thereto, before his Honor Judge Buzton, a t  Spring Term, 1875, of the 
Superior Court of CUMBERLAND County. 

The complaint alleged: That before the comn~encement of the 
stction, A. G. Thornton. one of the defendants, was the owner, and in 
possession of certain lands therein fully described; that  on or about 
Feb. 20th, 1866, said Thornton bargained and sold, and attempted in 
good faith to convey, by two paper writings purporting to be deeds, 
the fee simple for the said lands executed by himself to James W. 
Lancashire, William H. Morehead and Melvin Lowery, composing 
the firm of Lancashire, Morehead & Lowery. The consideration of 
the said pretended deeds was 81,000 in cash then paid to A. G. Thorn- 
ton, and the promissory note of the co-partnership unsecured, for the 
sum of $2,500, payable to the order of said Thornton twelve months 
after date. The lands were not worth more than one thousand dollars, 
but that  the firm was induced to  purchase them a t  the price of thirty- 
five hundred dollars by inaterial misrepresentation of facts by A. G. 
Thornton. 

Said paper writings were delivered and received in good faith as 
valid deeds and said firm was put in possession of the premises under 
the same, but they have never been registered according to law. The 
lands were purchased for partnership purposes and were occupied and 
used as such. 

Said paper writings, as was afterwards discovered, were defective, 
for want of a seal, which was left off either through fraud or 

(168) through mistake and inadvertence, contrary to the wishes and 
intention of all the parties thereto. 

On the 10th of March, 1868, the interest of A. G. Thornton in said 
lands was levied on, and sold on the 1st of June, 1868, by the Sheriff 
of Cumberland County under a fi. ,fa, issuing upon a judgment recovered 
in the Court of Pleas and Quarter sessions of Cumberland County 
a t  March Term, 1868. in favor of John Tv. Hinsdale, administrator 
of Mrs. Maria Johnson and against A. G. Thornton, F. W. Thornton, 
R. W. Thornton and J. W. Lett ,  the execution being tested of March 
Term, and returnable to June Term, 1868. F. W. Thornton and W. D. 
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Rayner became the purchasers a t  the price of four hundred and 
fifteen doliars; with full notice of the possession and claim of the 
firm of Lancashire, Morehead 6t Lowery. 

I?. IT. Thornton and J. W. Lett were abundantly responsible for 
the  judgment in favor of J. ITT'. Hinsdale, administrator, and that tlie 
execution n-as levied a t  the special request of Lett, upon the interest 
of A. G. Tliornton in the lands aforesaid as well as all other lands 
claimed by said Thornton in the county of Cumberland. 

Since the said sale the sheriff has made and executed to the pur- 
chasers a proper deed for said lands. 

On the 5th of May, 1868, A. G. Thornton was duly adjudged a 
bankrupt in the District Court of the Cnited States for the Cape Fear 
District of North Carolina, and tha t  he scheduled the said pron~issory 
note for $2,500 as held by him in his own right and tha t  said note 
has since come into the hands of his assignee in bankruptcy who now 
holds the same. 

On the 8th of January, 1870, A. G. Thornton received his final dis- 
charge in bankruptcy. About the 1st of July, 1870, F. W. Thornton 
and ITT. D. Raynor by deed or deeds in fee simple conveyed to  the said 
A. G. Thornton their interest in the said premises. 

On the 17th day of May, 1869, the interest of James IT. Lan- 
cashire in said preinises was sold by the sheriff of Cumberland (169) 
County under a writ of Ven, Ex., returnable to May Term, 
1869, of the Superior Court, execution having been levied upon the 
same August 5th, 1867, when John 1'. Hinsdale became the purchaser 
a t  the sum of $39.26 which he has paid to  the Sheriff, and has received 
a deed from said sheriff for the land. 

On the 14th day on November, 1870, R .  &- J. McCasliell recovered 
a judgment in the Superior Court of Cuniberland County against 
J. W. Lancashire, as surviving partner of the firm of Lancashire, 
Morehead & Lowery; (&forehead and Lowery were then dead) upon 
a partnership debt. Execution was issued thereupon returnable to 
Spring Term, 1871, and was levied upon the lands aforesaid. On 
the 3rd of April, 1872, tlie premises Jmre sold under said execution, 
when John T. Hinsdale became the purchaser for the sum of five 
dollars and received the Sheriff's deed thelefor. 

Before the comn1encen:ent of this action the plaintiff demanded of 
the defendants, F. ITT. Thornton and TT. D .  Raynor that they should 
convey the legal title to said premises to him, with which demand the 
said defendants refused to comply. 

Tha t  the plaintiff demanded of A. G. Thornton, before the com- 
.mencement of this action, that  he convey the legal title in said premises 
to  the plaintiff, with which demand he also refused to comply. 
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The complaint demanded judgment: 
1. Setting up and declaring the trust in respect to said premises, 

in such of the said defendants, as may now hold the legal title thereto 
to the use of the said plaintiff, and adjudging tha t  the plaintiff is the 
beneficial and equitable owner thereof, and entitled to  call for a con- 
veyance to him of the legal estate in the same, free and discharged 
from any claim of said defendants or any of them. 

2. That  the defendants or such of them as may have control 
1170) thereof shall produce and delirer up to this plaintiff the Sheriff's 

deed aforesaid conveying A. G. Thornton's interest in said 
premises to W. D. Raynor and F. W. Thornton, and the said deeds for 
the same from W. D. Raynor and F. R. Thornton to A. G. Thornton. 

3. Tha t  the said A. G. Thornton shall perfect the paper writing 
which he executed to Lancashire, Morehead & Lowery, if the same 
shall be produced, and if not that he shall execute to this plaintiff a 
deed in fee simple for said premises. 

4. For such other and further relief as may be proper, together 
with the cost and disbursements of this suit. 

The defendant, J. W. Lancashire, demurred to  the  complaint, and 
for cause of demurrer alleged: 

1. Tha t  it appears upon the face of the complaint, that  the plaintiff 
has no right to  maintain the action, because under the deeds which 
are set forth and specified in the coniplaint, the plaintiff acquired no 
title to the land, the interest of the defendant in the execution upon 
which the said deeds are founded not being subject to sale under 
execution. 

2. And because it is shom-n by the con~plaint that  the interest of 
the parties who were dead a t  the time of the conimenceinent of the 
original actions under which plaintiff claims were sold and conveyed 
by the sheriff's deeds which are the foundation of the plaintiff's claim 
upon the land. 

Upon the hearing his Honor sustained the demurrer and the plaintiff 
appealed. 

The case mas argued in this court a t  the last (June) Terni, 1875, 
when an advisari was taken. The opinion was filed a t  this term. 

Hinsdale, with whom was J. C. McRae, argued: 

I. The case of Tally v. Reid, 72 IS. C., 336, has no application to 
this case, for the reason that there the title was to be retained until 

the whole of the purchase money should be paid, while in our 
(171) case it appears that  the $1,000 in cash and the note for $3,500, 

payable in six months after date, were received in, payment. 
Thornton taking the risk of the collection of the note upon himself, and 
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giving, what he and the guarantees intended to be and thought was 
a good deed for the land. Thornton cannot now be permitted to take 
advantage of his own wrong, by holding the legal title for security 
of the note of $3,500. If it was a sinlple mistake on his part a t  first 
tha t  he left off the seal, i t  is noul a fraud for. him to  set it up as a 
defence, thus ratifying his mistake. But this question is set a t  rest 
by the able decision in Phillips v. Thompson (73 N.  C., 543) decided 
a t  the present term. There i t  is held distinctly, that  where one takes 
a note in payment for a tract of Iand and gives what he thinks and 
intends to  be a valid deed for the same, it afterwards appearing that  
a mistake lvas committed in the execution of the deed tha t  requires 
reformation, the grantor cannot set up in defence to  the bill for 
reformation, that  the purchase money has not been paid. So, in the 
present case J,ancashire, Morehead and Lowry, the grantees, had the 
right to have the deed perfected a t  any time, without tendering the 
amount of the $3,500 note. Thornton held the bare legal title, coupled 
with no interest, but subject to  the call of the grantees a t  any moment. 
This is so, whether the contract be regarded as executed under the 
rule that equity will regard as done that which ought to be done, or 
whether i t  be regarded as the same as a contract to  convey land, 
T h e  whole of the purchase money being paid. Thornton then held the 
legal estate in trust for Lancashire, Morehead and Lowry. I t  being 
an  unmixed trust, (as where a bond for title has been given and all 
the purchase money paid,) the grantees or bargainees owned such 
an  interest a s  could be sold under execution against them. 

11. The land being held for partnership purposes, went to Lancashire 
as hersonal. property in his hands as surviving partner could 
be sold under execution on a judgment on a firm debt, just (172) 
as personal property in his hands as surviving partner could 
be so sold. See Baird v. Baird, 21 N .  C., 524; with which Summey v. 
Patton, 60 N .  C., 601; does not conflict. Under the old practice, 
personal property of the intestate in tlie hands of the administrator 
was subject to  levy and sale under execution. 

111. If the land was properly sold in the hands of the surviving 
partner upon a partnership debt, the title is now in the purchaser, and 
the heirs of the deceased partners are now proper parties. 

IV. The case of Xtith v. Lookabill decides expressly tha t  the bare 
legal estate of a trustee can be sold under execution a t  law, and this 
was in accordance with all the authorities. Hence Thornton's legal 
title passed to  F. TV. Thornton and W. D. Raynor before the bankruptcy 
o f  A. G. Thornton.  After the discharge of A. G. Thornton, this same 
title is reconveyed to  him for value. The good faith of this shifting 
is not called in question here. It must be apparent that  the fact that  
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Thornton went through bankruptcy while the title was out of him does 
not make i t  necessary to bring in his assignee in bankruptcy as a party. 
We are in no sense asking for relief against a bankrupt's estate. We 
do not claim through the assignee. The case of Blumn v. Ellis, 73 N. C., 
293, decided a t  June 'Term, 1875, has no application. This is the 
case where i t  is held that the Bankrupt Court alone has jurisdiction 
over cases affecting a bankrupt's estate. 

V. Defect of parties is not specified in the demurrer as a ground 
of demurrer. The point is made here for the first time. This is 
not the usual practice. Should, however the court hold that  there 
is a defect of parties, which is fatal, it is asked that the cause may be 
remanded for the proper parties to  be made. We think that  if this 
course is adopted, it should be without costs, as the plaintiff is taken 

by surprise a t  a new ground of demurrer being urged. 
(173) VI. If it should be held that  the legal estate passed to the 

purchaser a t  execution sale of Laneashire's interest a t  the sale 
under judgment on firm debt, and therefore that there is no need for 
Thornton to  complete the deed, it xi11 still be observed that  other 
relief is asked; and this bill s d l  not be dismissed as unnecessary, for 
it may be regarded as a bill quitimet, or to remove cloud from title. 
TTTe have a right to have the deeds which make up our chain of title, 
registered. This is one of the reliefs demanded. 

Merrimon, Fuller & Ashe, with whom were W .  McL. McKay, and 
W .  A.  Guthrie, contra: 

Lancashire, Morehead & Lowery had no estate in the land, and no 
interest sub~ec t  to execution. 

They had a contract for the purchase of the land. Blacknali v. 
Parish, 59 Ii. C., 72; Lane v. Patrick, 7 N. C., 473. 

A right under a contract to  purchase is not such an equitable estate 
as may be sold under execution. See Halford v. Tetherox, 47 N. C., 
396; Spznkle 21. ~Vfartzn, 66 N. C., 55; Xck'eithan v. Walker, 66 K. C., 
97; Hutchzson v. Xymons, 67 S. C., 160-161; Ledbetter v. Anderson, 62 
K. C., 323. 
-1 purchaser with only bond for title, not having paid the whole 

price, has no such interest as is the subject of execution. But secus 
if all the money is paid. Plzillips v. Davis, 69 N. C., 119. 

PEARSOK, C. J .  The plaintiff acquired nothing by the two deeds of 
the Sheriff, for the plain reason that the defendants, in the execution, 
had no estate or interest that  could be sold under a scire facias. It 
is the general rule; nothing but a legal estate can be sold under a fi. fa.  
See the matter discussed; Tally v. Reid, 72 K.C., 336, affirmed a t  this 
term on petition to rehear. That the sheriff, under his writ, can sell 
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nothing but a legal estate, is shown by its works, "of the goods 
and chattels, land and tenements," etc. "Land an tenements" (174) 
imply the ownership a t  lam. Such has been the meaning of 
these words ever since the statutes of mortmain, and the time of the 
conflict between the houses of York and Lancaster. The Iaw takes no 
notice of uses and trusts nor of equities of any kind, except as is 
otherwise provided for by statute. An exception is made to the 
general rule by the act of 1812, m-hich subjects equities of redemption 
and trusts to  sale under a fi. fa.  Under this statute i t  is settled, that 
when a vendee pays a part of the price, and takes bond for title when 
the balance is paid, his interest or trust cannot be sold under fi. fa. 
When a purchaser takes a bond for title, it would seem to  be as 
strong a case as when he takes a paper writing, purporting to be a 
deed, but which can only be allowed the effect of an agreement to  
make title, or as furnishing the ground to  have the instrument con- 
verted into a deed on the ground of mistake, which could hardly be 
allowed except on payment of the balance of the price; but however 
this may be, tile vendee did not acquire the legal estate, and a t  most, 
had only an equity, which certainly does not come within the opera- 
tion of the act of 1812. 

No error. 
PER CVRIARI. Judgment affirmed. 

Gifed: Hinsdale 21. Thornton, 75 N.C. 381. 

STATE r. m. H. H. HOUSTOX AND OTHERS 

A recognizance, conditioned that the defendant appear a t  the Court  House in  
C ,  on the 8th Monday after the 4th Monday in March, 1875, is not forfeited 
bg the defendant's failure to appear on the 22d of February, 1875. 

Scire Facias, upon a recognizance alleged to  have been forfeited, 
tried before his Honor Judge Schenclz. a t  August Term, 1876, of the 
Superior Court of ILIECI~LENBCRG County. 

The defendant, TV. H. H. Houston, was arrested to answer (175) 
a bill of indictment found against him a t  Fall  Term, 1874, of 
Mecklenburg Superior Court, and he with the other defendants entered 
into the following recognizance: 
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STATE OF KORTH CAROLINA, \ 

Superior Court. Mecklenburg County. / 
Whereas W. H. H. Houston has been arrested on a charge of the 

State upon a bill of indictment for forgery; Now therefore, we the 
said W. H.  H.  Houston, as principal, and W. A. Trott, E. A. Armfield, 
C. A. Armfield, C. Austin, John D. Stewart, J .  R. Winchester and 
C. B. Curlee as his sureties, acknowledge ourselves jointly and severally 
indebted to the State of North Carolina in the sum of twenty-five 
hundred dollars each, to be levied of our several goods and chattels, 
lands and tenements, to be void on condition that  the said W. H. H. 
Houston shall personally appear at the next term of the Superior 
Court to be held for said county at the court house in Charlotte, on 
the 8th Monday after the 4th Monday in March, 1875, the11 and 
there to answer said charge and not depart the same without leave. 

Signed and sealed this 14th day of Dec., 1874, before S. H. Walkup. 
C. S. C., of Union County, State aforesaid. 

W. H. H. HOUSTON, [SEAL.] 
W. H. TROTT, [SEAL.] 
E. A. ARMFIELD, [SEAL.] 
C. AUSTIN, [SEBL.] 
JOHN D.  STEWART, [SEAL.] 
J. R.  WIKCHESTER, [SEAL.] 
C. B. CURLEE, [SEAL.] 

At February Term, 1875, the defendant Houston was called and 
failed to answer, and thereupon judgment nisi  was entered upon his 
recognizance. 

A sci. fa. was issued to Union county for the defendants to ap- 
(176) pear a t  Spring Term, 1875, and show cause why the said judg- 

ment should not be made absolute. The defendants appeared 
in accordance to the sci. fa. and pleaded "nu1 tie1 record," and the 
cause was continued until August Term, when judgment was rendered 
for the defendants and the State appealed. 

A t t o r n e y  General Wargrove,  for  t h e  S ta te .  
KO counsel for defendants .  

READE, J. 1. That  the bond taken in this case is good as a recogni- 
zance for the appearance of the principal defendant. See case between 
the same parties at this term; and Sta te  v. E d n e y ,  60 N. C., 463. 

2. A recognizance for the appearance of the defendant a t  the next 
term of the court t o  be held for a given county is valid, and binds the 
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defendant to appear a t  the next term, and a t  the court house; although 
neither time nor place be specifically named; because every one knows, 
or is presumed to know the time and place of holding the court. But  
if the  recognizance specify time and place, the defendallt cannot be 
held to  be in default for not appearing a t  some other time or place. 

Here the defendant was recognized to  appear a t  the next court to  
be held on the 8th Monday after the 4th Monday in March; and he 
was called out on 22d February. An additional term of the court 
having been provided for by statute to  be held a t  that  time, after 
the recognizance was taken to appear on 8th Monday after 4th Mon- 
day of March was not forfeited by his failure to  appear on 22d 
February. State v. Melton, 44 N. C., 426. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

Cited: S. v. Jones, 100 N.C. 448; S. v. Horton, 123 X.C. 697 

(177) 
STATE v. A. i\I. KING. 

I n  order to constitute a Forcible Trespass there must be some demonstration 
of force a s  distinguished from mere words: as by a disl~lay of weapons, 
or other outward signs of ~iolence, or by numbers, which supply the place 
of violence, and a r e  equally calculated to  put in fear. 

This was an INDICTMENT tried before Cloud J., a t  Fall  Term, 1875, 
of STOKES Superior Court. 

The indictment contained two counts: one for obtaining goods by 
false pretense, and the other for forcible trespass. Upon the triaI 
the defendant moved the court to direct the Solicitor for the State 
to  elect as to the count upon which the defendant should be tried. 
The motion was overruled by the court and the prisoner excepted. 

The State introduced one Wilson, the prosecutor, as a witness, who 
testified that  some time during the year 1875, the defendant came into 
his store, in the county of Stokes, and desired to purchase of him a 
bolt of domestic. Tha t  he a t  first declined to  sell, telling the defendant 
tha t  his wife desired the cloth for her own use. The defendant insisted 
on buying it, promising the witness that  he would pay him the money 
and he could buy other goods of the kind by the time his wife would 
need it. The witness then measured off the cloth and laid i t  on the 
counter telling the defendant that it came to $3.55. The defendant 
picked i t  up, carried it to his horse, which was hitched in the road 
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about five paces from the store and laid i t  across the saddle. He 
then returned to the store, walked up to the counter, felt in his pocket 
and taking out some money, (witness could not say how much) told 
the witness that he had an order on him for the cloth from one Wm. 

Edwards which he must take. The witness replied, "you prom- 
(178) ised me the cash, I can't take an order from Edwards; that 

the order was just but he could not accept it, that he must have 
the money." The defendant then turned and walked out toward 
his horse. The witness followed, and as the defendant was about 
mounting, told him-not to carry off his goods until he had paid for 
them. The defendant then started to ride off, the witness being 
present, and throwing down the order looked back a t  the witness and 
said with an oath, "1 have got the goods, help yourself if you can." 
No other person was present. The defendant made no other demon- 
stration of force. 

His Honor instructed the jury that the evidence did not sustain 
the allegation contained in the first count and the Solicitor abandoned 
the same. 

The counsel for the defendant then asked the court to charge the 
jury that the proof did not sustain the allegation of forcible trespass. 
The court declined to charge as requested, but charged the jury that 
if they believed the witness the defendant was guilty of forcible tres- 
pass as charged in the second count of the bill of indictment. The de- 
fendant excepted. 

The jury rendered a verdict of guilty, and thereupon the defendant 
moved for a new trial. Motion overruled and defendant appealed. 

N o  counsel in this court for the  defendant. 
Attorney General Hargrove, for the State.  

BYNUM, J. This case is governed by the decisions in the State v. 
R a y ,  32 N. C., 39, and the State v. Covington, 70 N.  C., 71, where i t  
is held, that to constitute a forcible trespass, there must be some 
demonstration of force, as distinguished from mere words, as by a 
display of weapons, or other outward signs of violence, or by num- 
bers, which supply the place of force, and are equally calculated to 
intimidate or put in fear, as was the case of the State v. Armfield, 

27 N. C., 307, and State v. Pearman, 61 N .  C., 371, cited by 
(179) the Attorney General. There was no such parade of force 

or numbers in our case, but bare words only. There is error. 
The other count, for cheating by false pretenses, on the intimation 

of the court that it could not be sustained, was abandoned by the 



N. C.] JANUARY TERM, 1876. 

Solicitor. Perhaps, as framed, it is insufficient, but the attention of 
prosecuting officers is called to the case of the State v. Phifer, 65 N. C., 
321, and the law of this State, as there aiinounced, as affording an 
indictable remedy in most cases of fraud and meanness like this. It is 
there laid down that where there is a false representation of a sub- 
sisting fact, calculated to deceive. whether the representation be in 
writing or in words or in acts, by which the defendant obtains some- 
thing of talue from another T~ithout con~pensation to him, it  is indict- 
able as a cheat by false pretenses. The defendant here, in substance, 
represented to  the merchant, that  he had the money in his pocket, and 
would pay down the cash as soon as the cloth was measured, and, by 
this false represention, obtained the goods. I incline to  think that 
Phifer's case covers this, but the question is not now presented, and 
we do not decide it. Certain it is, that  unless such offences can be 
t l ~ u s  reached, i t  is incumbent upon the Legislature, in these times of 
homesteads and exemptions, where a civil action affords no redress, 

. to  protect society and trade against such dishonesty, by some ade- 
quate legislation. 

PER CURIAM. Judgment reversed and venif-e de novo. 

Cited: S. 21. Holmes, 82 N.C. 608; S. v. Dizon, 101 N.C. 744; S. v. 
Gray, 109 N.C. 793; Anthony v. Protective Union, 206 X.C. 11. 

(180) 
STATE r. ROBERT CHILDERS. 

Upon the trial of an indictmeut for larceny: I t  w a s  held, that  it ?vas not error 
in  the court below to charge the jury, "That all the ex7idence introduced 
( the defendant having introtluced no elidenee) n a s  intended by the 
State's attorner to prore to thern that the defendant feloniously stole, 
took and carried away, the money of A. R. & Son. charged in the bill of 
indictment, and that was the question for them to determine: that if 
the e~-idence satisfied thern that he did, then their verdict should be 'guilty ;' 
but if the evidence did not so satisfy thern. then their rerdict should be 
'not guiltr.' " 

INDICTMEK'~ for LARCENY, tried before Furches, J . ,  a t  Fall Term, 
1875, of WILKES Superior Court. 

It mas in evidence that there was a firm engaged in merchaildizing 
in the ton-n of Wilkesboro, under the name and style of "A. Rosseau 
& Son." The store house was on a corner and a door opened on each 
street. 

145 
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J. 0. Rosseau testified, that he, one Woodruff, the  defendant and 
another person were in the store, when he, the witness went out a t  
the west door to buy some wheat, and directly Woodruff, who was 
his clerk, and the other person came out of the store and went to the 
lumber room, and left no one in the store except the defendant. He  
saw several persons on the porch beyond the door on the south side 
of the store house. He  remained in front of the door on the west side, 
where he could see the south door, and that  no one was in the store 
after Woodruff left, except the defendant, until he returned. He re- 
mained out about six or eight minutes after Woodruff left, when he 
stepped in a t  the west door and defendant was either standing in or 
in the act of stepping out a t  the south door. Soon after going in lie 
went to  the money draw and found that  several dollars of fractional 
currency were missing. After making inquiry he suspected tha t  the  
defendant took the money, and he thereupon called the defendant 
from off the  porch back into the counting room, and a t  the same 

time called in one McLean and stated to  the defendant that 
(181) lie had missed some money and had reason to  think that he 

took it, and would not be satisfied until he searched him. The 
defendant said he did not have the money. Rosseau insisted on his 
being searched. The defendant a t  first refused, and said after being 
asked, that  he had but one dollar, and that he too, did not know how 
much he had. Tha t  he left home with $2.50, and had been spending 
some tha t  day. 

Rosseau then called in the sheriff and others and stated what was 
the matter, and sat down on the head of the bed, the  defendant sat  
near the foot of the bed. While sitting there several persons were 
standing around, near the defendant, and the Sheriff told him that  
he x a s  under arrest and must be searched. The defendant a t  first 
refused, but not long after got up, pulled his knife and some strings 
out of one pocket and threw them on the bed, and told them to  search 
him. In the bunch of strings there was four ten-cent pieces. They 
searched him and found no money except these ten-cent pieces. 
Rosseau stated that he did not see him take the money, nor did he 
see him have i t  a t  any time. Tha t  lie could not see the defendant 
from where he was, a t  the west door. 

XcLean was examined and stated that  he heard defendant deny 
haring the money. That TT-hile the defendant was sitting on the bed, 
he san- his right arm hanging down on his right side, his hand under 
his coat; a t  the same time he saw the bed cover move up as if the 
defendant was putting something under it. Four or five persons were 
standing around near the defendant. That he did not see the defend- - 
ant take the money, nor did he see him have it a t  any time. Soon after 
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the defendant got up, the witness lifted up the bed cover, where the 
defendant was sitting, and one Hunt exclaimed, "there is the money 
under the cover." Rosseau exanlined it and said, "there is a quarter, 
that  is mine; I know it because of its torn and ragged condition; 
that  he first refused to  take it." When the money was taken out 
from under the cover, the defendant said it was not his money, 
nor did he know any thing about it. He  counted the money, (182) 
found under the bed cover, and that it amounted to $6.50. 
That  i t  resembled the money he had lost in amount and size of bills. 
There was one twenty-five cent bill that he had taken from a customer 
not more than fifteen minutes before; that  it was torn and ragged, 
and he a t  first refused to take i t ,  and by this circumstance could, and 
did swear positively that  that  twenty-five cent bill was his. 

Woodruff, ~ 1 1 0  mas clerking for Rosseau, testified: Tha t  he and 
the other person left the store and went to the lumber room. At  the 
time they left, the defendant started and walked toward the passage. 
Tha t  it was impossible for any one to have taken the nioney out 
of the drawer without either getting behind the counter or getting on 
top of the counter. He  did not see the defendant take the money or 
have i t  a t  any time. He  was not present a t  the time the defendant 
was searched. He heard him deny having the money. 

Hurit testified as follows: That he saw McLean raise the bed cover, 
a t  which time he saw the money under the cover in a wad, Rosseau 
counted it, and there was $6.50. He  did not see the defendant take 
or have the money a t  any time, but saw him have his hand under his 
coat and pull up the cover. 

The Sheriff being examined, also testified: He  got into the counting 
room after a considerable crowd had assembled, and told the defend- 
an t  he must be searched. The defendant a t  first refused, and then 
consented, pulling out his knife and strings from his pocket and 
throwing them down on the bed. They searched but found no money 
upon the person of the defendant. He  did not see the defendant take 
the money or have it a t  any time. There were four ten cent pieces 
among the strings, and the defendant had a pocket book in another 
pocket, but had no money in it. 

The State's Attorney did not ask any one of the witnesses whether 
he took or put the money under the cover. 

The counsel for the prisoner asked the court to charge the (183) 
jury: 

1. Tha t  if they believed the evidence deposed to by the witnesses, 
the defendant would not be guilty of larceny. 

2. That  if they found that the prosecutor, Rosseau, identified the 
twenty-five cent bill simply because it resembled the twenty-five cent 
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bill he had a t  first refused to take that  day, the money would not be 
sufficiently identified, there not being any private mark upon it, the 
the defendant still would not be guilty. 

The court declined to give the special instruction prayed for, and 
charged the jury: 

Tha t  all the evidence introduced (the defendant having introduced 
no evidence,) was intended by the State's attorney to prove to them 
tha t  the defendant feloniously stole, took and carried away the money 
of "A. Rosseau $ Son," charged in the bill, and that  was the question 
for them to determine. That if the evidence satisfied them that he 
did, then their verdict should be "guilty." But if the evidence did 
not so satisfy them, then their verdict should be "not guilty." 

The  jury rendered a verdict of yuilty, and thereupon the defendant 
moved for a new trial. The motion was overruled by the court and 
judgment pronounced, whereupon the prisoner appealed. 

~lii'. L. McCorkle, for the prisoner. 
Attorney General Hargrove, for the State.  

PEARSON, C. J .  This is a clear case of larceny. There is no error 
in the charge of his Honor. We find no error in the record. 

This will be certified to the end, etc. 
PER CURIAM. Judgment affirmed. 

(184) 
STATE v. PETER DOWNING. 

Where, upon the trial of a n  indictment against h and E for an affray, i t  was 
in evidence: That A had gone to the front gate of B's  r remises and a n  
altercation having arisen between them. B had ordered d to leare, and 
upon his refusal to do so had gone to his house, some forty yards distant 
and procured his pistol, and come back to the gate with it in his hand. 
A in the mean time having left the gate and wallred off some thirty yards. 
Upon seeing B n-it11 the pistol in his hand. A returned, defying a t  the same 
time B to shoot, and B did shoot him in the leg: I t  zcus held, that it was 
not error to charge the jury, that  in any view of the case the defendants 
were both guilty. 

I~YDICTLIEKT for an affray, tried before Moore, J., a t  Spring Term, 
1875, T T T ~ s ~ r r ; ~ ~ o i v  Superior Court. 

The defendant was jointly indicted with one Levi Arnold. The 
facts in the case are substantially as follows: 
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During the month of August, Arnold came to the front gate of 
Downing's premises, and having called out Downing's wife, began to 
curse and abuse her husband, because. as Arnold alleged, Downing 
had committed adultery with his (Arnold's) wife. Downing came 
from his house to  the gate, remaining on the inside. At that  time 
Arnold was in a road leading from one public road to another. The - 
portion of the road on which Arnold mas standing was upon the land 
of Downing. When Downing came to the gate, Arnold charged him 
with being too intimate with his wife. They then had some words, 
and Downing ordered Arnold to leave, which he refused to do, say- 
ing he came to  kill or be killed. Downing then said, "I will make you 
leave." and went to  his house, (distant about forty yards,) got his " - 
uistol. and returned to the gate with it in his hands. - 

When Downing reached the pate, Arnold had started off, and mas - - 
about forty yards distant. He turned, and seeing Downing's pistol, 
opened his breast, and with an oath, told Downing to  shoot, and 
immediately started toward the gate in a violent manner. When - 
he was near the gate, Downing shot him in the leg. The gate (185) 
was shut. Arnold had no weapon. Domning had only one arm. 

His Honor charged the jury that  in any view of the case, the 
defendants were both guilty. The defendant excepted. 

The counsel for the defendant asked his Honor to charge the jury, 
tha t  considering the relative strength of the parties, and the threats 
of Arnold, if the defendant had reazonable ground to believe that  
Arnold was about to  inflict upon him great bodily harm, he had a 
right to  use such force as was necessary to  protect himself, and if 
they should find tha t  lie used no more force than was necessary for 
his protection, the defendant Downing was not guilty. 

His  Honor declined so to charge, and repeated his first instruction. 
The defendant excepted. 

The jury rendered a verdict of guilty, whereupon the  defendant 
moved for a new trial. Motion overruled. 

The  court rendered judgment against the  defendants; from which 
judgment the defendant Downing appealed. 

Walter  Clark, counsel for  defendant: 

The jury are the sole judges of the weight of the evidence. State 
v. Davis, 23 K. C., 125; State v. Crow. Ibid. 375. Wl~arton's Smeri- 
can Criminal Law, 1250. Bishop's Criminal Law, Vol. 2, Secs. 384, 
627, 628, 634, 643. State v. Harris, 46 N .  C., 190; Wittkowsky v. 
Wasson, 71 N. C., 471. 
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Hence, whether the defendant, from the declarations and actions 
of the prosecutor, had reasonable fear of bodily harm, should have 
been left to  the jury. 

Attorney General Hargrove, for the State. 

SETTLE, J. We concur mith his Honor in the opinion, that in any 
view of the case, the defendants xere both guilty. 

The evidence furnishes no ground for the defence relied upon 
(186) by the defendant, to- it, that one having reasonable ground 

to  believe tha t  great bodily harm is about to  be inflicted upon 
him, has a right to use such force as is necessary to  protect himself. 

I t  was not necessary for Downing, after he had left the gate a t  the 
road and gone some thirty or forty yards to  his house, to return to the 
gate, with his pistol in his hand, in order to  protect himself from 
great bodily harm. If indeed he feared such harm, it would seem that  
the house, some distance from his antagonist, was a much safer place 
than the side of the road, where he had just left him. 

But having armed himself, he returned to the road, evidently for 
the purpose of asserting his manhood, and attesting his willingness to  
engage in combat. 

Why go to the gate with his pistol, for self-defence, when Arnold 
had already left it some thirty or forty yards? What  x a s  there in 
the manner of Arnold's return to excitephis fears of great bodily harm? 

Arnold opening his breast, advanced towards the gate, which was 
closed, without any weapon, defying Downing to  shoot, thereby clearly 
giving his assent to  a breach of the peace, but by no means giving 
Downing any reasonable ground to  apprehend great bodily harm. 

The big talk of Arnold, that  he came to kill or be killed, amounted to 
nothing in connection mith the other circumstances, and evidently did 
not put Downing in fear. 

Indeed, there is nothing in the evidence which xould have justified 
his Honor in presenting the view of the case contended for by Down- 
ing to the consideration of the jury. 

PER CDRIAM. Judgment affirmed. 

Cited: S .  v. Harrell, 107 K.C. 946; S. v. Kimbrell, 151 X.C. 708; 
S.  v. Lancaster, 169 N.C. 285. 
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STATE v. SOL. RICKETTS. 
(187) 

The rule that a prisoner on trial for perjury can he convicted only upon the 
testimony of trso witnesses, or of one nitness sup1)orted by corroborating 
circumstances, does not affect the conzl~cttnc?/ of a witrless to the alleged 
perjury. But if a t  the close of the case for the prosecution, there be no 
other witness to the alleged perjury, and no corroborating circumrtances, 
the court will direct a verdict of acquittal. 

The court below does not err in refusing to rule out the admissions of the 
defendant on the ground that they were obtained by undue influence, where 
it  appears by the examination, preliminary to the admission of such 
evidence, that no such influence was used. 

The declarations of the defendant made after the commission of the alleged 
offence are  not competent eyidence in his favor, unless they become a part 
of the rcs gcstce. 

I n  this State, in general, every act may be lawfully d o ~ e  on Sunday, which 
may lawfully be done on any other day, unless there be some statute to 
the contrary. Receiving the rerdict of a jury on Sunday is not forbidden 
by any statute of this State, and is therefore a lawful and ml id  a c t :  

BYXUM, J .  and SETTLE. J.. dissentiny.  

INDICTMENT for Perjury, tried before Burton J. a t  Fall Term, 1875 
of RICHMOND Superior Court. 

The indictn~ent was found a t  Spring T.erm, 1875 of Anson Superior 
Court, and upon affidavit removed to Richmond County. 

The perjury was alleged to have been committed by the prisoner 
while testifying as a witness upon the trial of the issues in a divorce 
suit, tried a t  Anson Superior Court at  Fall Term, 1874, to-wit: Martin 
17. Horne v. M a ~ y  E. Horne. The petitioner in that  case alleged adult- 
ery against his wife as ground for the application, and the defendant 
in her answer alleged adultery against the petitioner, charging hini 
with having con~mitted adultery with one Fanny Horne, a 
colored woman. (188) 

The defendant, a colored person, with a witness for the defend- 
an t  in the suit. The perjury assigned is that the defendant swore 
that he saw the said Martin V. Horne a t  the house where Fanny 
Horne was; that  he went in and saw Martin V. Horne in bed with 
Fanny Horne, with his clothes off. 

Upon the trial John C. McLaughlin testified on the part  of the state: 
"I am Clerk of Anson Superior Court and administered the oath to  
Sol Ricketts in the usual form, as a witness a t  Fa11 Term, 1874, on 
the trial of the case Martin V. Horne v. Mary  E .  Horne. I suppose 
I heard the whole of Sol's evidence. The substance was tha t  about 
the time the Federal troops passed through the county of Anson he 
was flying around Fanny Horne, and on one occasion he went to 
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Fanny's house and saw Martin V. Horne there, in bed with Fannie 
Horne, with his clothes off. That  there was no one else in the house 
except some little children of Fanny's." 

As the prisoner's counsel mere about to examine the ~vitness, the 
Solicitor moved the court that all the vitnesses on both sides except 
the witness on the stand be separated and required to leave the court 
room. The motion was allowed by the court after objection by the 
prisoner that the motion ought to have been made before any part of 
the evidence was received by the court. and came too late after a 
State's witness was partially examined. The ~vitnesses were all sworn 
and sent out of the court room. The prisoner excepted. 

The Solicitor proposed to examine Martin V. Hcrne who is the 
prosecutor and also the husband of Mary E. Horne. The coiiipeteacy 
of this witness was objected to  by the prisoner. The objection was 
overruled and the witness testified: 

"I was present a t  the trial of the divorce suit in which I was plain- 
tiff and heard Sol. Ricketts testify that  he saw nie stripped off 

(189) in bed with Fanny Horne in 1865. This was not so. I never 
was in bed with Fanny in my life." 

To the ruling of his Honor admitting the testimony of Martin V. 
Horne the prisoner excepted. 

The Solicitor purposed to prove by one William C. Threadgill, 
tha t  two or three weeks after the trial of the divorce suit he heard 
the prisoner say "that he never saw what he had said in court he had 
seen, that  he had said so to  please some folks." The prisoner ob- 
jected on the ground tha t  the confession was obtained by improper 
influence exerted by Threadgill. The preliminary evidence was as 
follows: Sol. Ricketts was my hired servant, he had been staying 
with me two years about the jail. I am the jailor of Anson County. 
I had given him a coat that morning, also a drink. I gave him a drink 
every morning. I t  was one half of his rations. I furnished him with 
clothing. I had it to do: That  morning Sol. said to  me, "AIars William, 
Mars  Martin is mad with me about tha t  court house business." I 
replied "Sol., that was pretty heavy, wasn't it." This was two or 
three weeks after the trial of the divorce suit. Sol. was not then 
under arrest. I am not positive whether he had been threatened with 
prosecution or not. I and Martin V. Korne are intinlate and Sol. knew 
it. I don't think I held out any inducement. 

The Solicitor contended tha t  the evidence was admissible. The 
counsel for the prisoner again objected. The court overruled the 
objection and the prisoner excepted. The witness then testified as 
follows: "Sol. then said he never saw what he had said in the court 
house he had seen. That  he had said so to  please some folks or 
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the old folks. I forget which expression he used, 'some folks' or 
'old folks.' H e  used to belong to the Ricketts, the parents of Mary 
E. Horne. The morning he told me this I gave him a coat. M y  
doing so had nothing to do with what he told me. He said he was 
afraid to go up town, that  Martin was mad with him." 

The defendant introduced as a witness one Enniss Edwards, (190) 
who testified as follows: 

"About two weeks after the trial of the divorce suit, I and Sol. 
Ricketts were sitting on the store steps of Mr. Huntley, in Wadesboro, 
talking together of going off to  work. Martin V. Horne and William 
C. Threadgill came along and called Sol. off, and spoke to  him. I 
was out of hearing and did not hear what was said. Another man, 
named Theadgill, came along and he and William C. Theadgill and 
Martin V. Horne went into a grocery, and I called Sol. back to me." 

Here the prisoner's counsel proposed to  prove tha t  Sol. Ricketts, 
when he came back to the witness, informed liini that  he had told 
William C. Theadgill and Martin V. Horne what he had testified to 
on the trial was true. The counsel of the prisoner contended that 
this was competent as corroboratory of the truth of the prisoner's 
evidence. 

The court excluded the evidence because the statement was not made 
by the prisoner to the witness in the hearing of the prosecutor, and 
because it was made after the trial upon which the perjury was alleged 
to have been committed, and so came within the general rule excluding 
declarations of the accused after the fact. 

The defendant again excepted. 
The trial occurred on Saturday of the first meek of the term, and 

was protracted into the night. The jury retired about 10 o'clock. Be- 
fore leaving the bench, his Honor inquired of the counsel on both sides 
if they were content that  the Clerk should take the verdict. They 
both replied ''yes." His Honor then left the courthouse. The jury 
remained all night and rendered a verdict of "guilty," a t  8 o'clock on 
Sunday morning. The Clerk recorded the verdict and discharged the 
jury. On Monday the verdict was read to the Judge ax a part  of the 
minutes. 

The prisoner excepts, because the verdict was rendered to the 
court on the Sabbath day. 

The prisoner moved the court for a new trial on account of (191) 
error as alleged in the foregoing exceptions. The motion was 
overruled by the court. The prisoner then moved in arrest of judg- 
ment for error in receiving the verdict. 

The motion was overruled. Judgment and appeal by the prisoner. 
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Walker, for the prisoner. 
Attorney General Hargrove, with whom was Smith & Strong, for 

the State. 

RODMAK, J. We will examine the exceptions of the defendant in 
their order. 

1. This was properly abandoned. 
2. Martin Horne was a party to the divorce suit in which the 

alleged perjury was committed. He was allowed to  testify to what 
the  defendant had sworn on the trial of that action in respect to  an  
occurrence between him (Martin) and one Fanny Horne, and tha t  
the defendant therein swore falsely. The defendant contends that  the 
witness (Martin) was incompetent because of the rule that  a prisoner 
on trial for perjury can be convicted only on the testimony of two 
witnesses, or of one witness supported by corroborating circumstances. 
The rule is admitted, but it does not affect the competency of the 
witness in question. He  was one witness to  the alleged perjury, and 
if a t  the close of the case for the  rosec cut ion there had been no other ' 
witness to the same effect and no conlpetent evidence of corroborating 
circumstances, the court would have directed a verdict of acquittal. 

3. The corroborating circun~stances relied on were the adn~issions of 
the defendant to Threadgill, tha t  he had sworn falsely on the trial of 
the divorce suit. The defendant objected to the admission of this 
evidence, on the ground that the admissions were procured by undue 

influence. The Judge held that the evidence did not show that  
(192) they were so procured or made. TTTe concur with the Judge. 

4. The Judge excluded the evidence of one Edwards, by 
whom the defendant proposed to prove that about two weeks after 
the trial of the divorce suit the defendant told him that  what he had 
sworn to on the trial was true. Defendant excepted. 

The case of Bzdlinger v. illarshall, 70 N. C., 520, cited by defend- 
ant's counsel, does not sustain his exception. Tha t  a person who has 
sworn to  a fact, in court, afterwards re-asserts i t ,  has no tendency to  
prove that  what he swore to  was true. He would be just as likely to  
do so if it were consciously false, as if it were true. 

5. The defendant contends that  the judgment is void because the 
verdict was rendered on Sunday, the case having been tried and given 
to  the jury on the preceding day. He mainly relies on this exception. 
XThat religion or morality permit or forbid to be done on Sunday, is 
not within our province to inquire. I n  different christian countries, 
and in different ages in the same country, very differing opinions have 
prevailed upon this question. I n  this State in general every act may 
lawfully be done on Sunday, which may lawfully be done on any other 
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day, unless there be some act of the Legislature forbidding it to  he 
done on that  day. This is the principle on which the cases of Bland 
v. Whitfield, 46 N. C., 122; State v. Williams, 26 N. C., 400, were 
decided. I n  the  first case, a levy on personal property made on Sun- 
day was held void, not because it was void a t  common law, or upon 
the idea tha t  the day ought, upon religious or moral doctrines, to  be 
kept holy, but because a statute made the execution of process on tha t  
day unlaxful. I n  the latter case, the court, while condemning the 
conduct of the defendant in requiring his slaves to work on Sunday 
as immoral and reprehensible, held that no indictment could be sus- 
tained against him, because the act was not an offence a t  corn- 
mon lan-, and had not been made so by statute. Sunday is (193) 
frequently called "dies non juridicus." iWcSally's case, 9 Co. 
Rep., 66, b, 3 Tlionias Coke, 354 and note 3. But this means only tha t  
process cannot ordinarily issue or be executed or returned, and tha t  
courts do not usually sit on that day. It does not mean that no judical 
action can be had on that day. On the contrary, it is laid down in 
books of authority, that warrants for treason, felony and breach of 
the peace, may be issued and executed on that day. I do not doubt 
that  if the circumstances made i t  proper, a coroner and his jury might 
lawfully hold an inquest of homicide on that day, although I have no 
authority for the opinion. So I think that  a magistrate might, upon 
that day, hear the case of a prisoner brought before hiin on a criminal 
charge, and admit him to bail or refuse it. "The Sabbath was made 
for man." All religious and moral codes permit works of necessity 
and charity on their sacred days. The instances mentioned come as 
fully ~ ~ i t h i n  that description as many acts which are habitually done 
on Sunday, vithout offending public sensibility, although in a more 
ascetic age they were thought sinful. The receiving the verdict of a 
jury, who have perhaps been long confined, and may be mentally and 
physically exhausted, in order that  they may be discharged, is a work 
of necessity within the common and the legal meaning of the word, 
and may be justified on religious and moral grounds. But whether 
this be so or not, it is not forbidden by any statute of this State, and 
is therefore a lawful and valid act. I think that  probably i t  has re- 
peatedly occurred. 

W e  do not say how i t  would be, (if we may suppose such an improb- 
able case,) if a court should undertake to sit on Sunday for the trial of 
actions, civil or criminal, or for giving judgments, when no extreme 
necessity for it existed. As long practice makes the law of a court, 
probably its proceedings in such cases would be doomed irregular, 
as was held in the instance of taking a deposition on Sunday, 
in Sloan v. Willifard, 25 N. C., 307. (194) 
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PER CURIAM. There is no error in the judgment, which is affirmed 
IJct this opinion be certified. 

Cited: S. v .  McGimsey, 80 N.C. 383; S. v .  Howard, 82 N.C. 626; 
S. v. Moore, 104 N.C. 749; White  v .  Morris, 107 N.C. 99; S. 1;. Penley, 
107 K.C. 810; Taylor 1;. Ervin, 119 S . C .  276; Rodman rl.  Robinson, 
134 N.C. 507; S.  v .  Medlin, 170 N.C. 684; ,McCoZlum v, Stack, 188 
N.C. 463. 

A. hl. LEWIS. JR.  r. THE BOARD O F  COBIJIISSIOSERS O F  
WAKE COUNTY. 

There is no l ~ r o ~ i s i o n  of law for the payment of nitnesses zu~nn~oned to appear 
and testify generally before the grand jury "in certain matters then and 
there to be enquired of," and there is no authority of iaT7: to  issue such 
summom. 

Witnesses are  entitled to compensation. nhere a bill is l ~ e l ~ a r e d  and sent to 
the grand jury, v i th  the names of those summoned endor<erl thereon a s  
sworn and sent. 

This was a controversy submitted without action, upon a case 
agreed, and heard before his Honor Judge Watts ,  a t  June Term, 1875, 
of the Superior Court of WAKE County. 

All the facts in the case are stated in the opinion of the court. 
There was judgment in favor of the plaintiff; thereupon the defend- 

ant  appealed. 

Busbee & Busbee, and G. H .  Snow, for the appellant. 
Badger & Deverezrz, Batchelor & Son, and A. M .  IJezcis, con t~a .  

BYNUM, J. This is a controversy submitted without action, under 
section 315 of the Code of C i d  Procedure, upon the following case 

agreed: A. M. Lewis, a citizen and resident of Franklin County, 
(195) on the 8th day of April, 1875, was served with a subpoena, in 

the following words and figures, to-wit: 

' ' 1 y . 4 ~ ~  COVKTI~-IK THE XCPERIOR COGRT. 
T o  A. -If. Lexis .  Jr., Greeting: 

You are hereby conimafided to  appear before his Honor S. W. Watts, 
a t  Raleigh, instanter, to  give evidence in a certain matter then and 
there to  be enquired of by the grand jury. Herein fail not. 

Issued the 8th day of ilpril, 1875. 
JXO. N. BCKTING, 

Clerk Superior Court of Wake County." 
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The plaintiff attended and gave evidence to the grand jury, as re- 
quired. Thereupon a witness ticket was proved by him and certified 
by the Clerk as follows: 

' L S ~ ~ ~ ~ ~ ~ ~  COURT, '( SPRIKG TERM, 1875. 
Wake County.! Before the Grand Jury .  

A &I. Lewis, Jr . ,  charges the State for six days attendance as witness, 
a t  $1.50 per day, $9.00. Mileage a t  5 cents, $3.20. 

This ticket sworn to  before me, 10 cents. Total $12.30. 
JNO. N.  BUNTING, Clerk." 

The above case agreed was submitted to the Judge of the Superior 
Court of TITake, and i t  was by hi111 adjudged tha t  the said witness 
ticket be allowed, and that the defendants pay the same. From this 
judgment the defendants appealed to this court. 

At common lawl no costs were recoverable by the plaintiff or defend- 
ant,  in civil actions or in criminal prosecutions. 2 Inst., 288. Ko fees 
need have been tendered or paid by the State, to compel the attendance 
of witnesses in criminal cases, because it was the duty of every citizen 
to obey a call of tha t  description, and because it vias a case 
also in which lie was in some sense a party as a member of the (196) 
commonwealth, supposed to be injured. I Greenl. Ev., Sec. 311. 

Costs are now given by statute, both in England and this country, 
but they are recoverable by law, only in those cases, State and civil, 
where they are allowed, and only in the manner and to the extent al- 
lowed by law. After a diligent search through the body of our statue 
law, we have been unable to find any provision for the payment of 
witnesses summoned to appear and testify generally, before the grand 
jury, "in certain matters then and there to be enquired of." The sum- 
mons in this case, does not command the attendance of the witness a t  
a term of the court, nor purport to be issued by, or under the authority 
of the court, nor to  have been issued in behalf of the State, nor to 
testify for the State. But waiving these irregularities, and assuming 
the summons to be regular in these respects, the important inquiry 
remains, whether witnesses before the grand jury are entitled to pay 
for attendance there, and if so, with what limitations. The result 
of the inquiry is, tha t  there is no provision of law for their pay, where 
they are summoned merely to  testify in matters of enquiry before the 
grand jury: but that  they are entitled to compensation where a bill 
is prepared and sent t o  the grand jury with the names of the witnesses 
summoned, sn-orn and sent, endorsed thereon. 

Witnesses are not entitled in the first case, because there is no 
authority of law to  summon and send them before the grand jury, 
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upon mere matters of inquiry, a power which, if allowed, is capable 
of the grossest and most oppressive abuse, coupled with great tempta- 
tions to abuse it. 

The object sought, in sending the witness in this case, before the 
grand jury, was to enable that body to ascertain whether the witness 
knew of any violatior! of the criminal law, and if he did, to make 

a presentment of it to  the court. Properly, a presentment 
(197) is the notice taken by a grand jury of any offence, from their 

own knowledge or observation, without any bill of indictment 
before them. 2 Inst., 739. 1 Chit. Cr. Law, 162. 1 Bish, Cr. Pro., 731. 

In  England, almost every offender brought before the  court for 
trial, has in the first instance, been examined and committed or bailed, 
by a magistrate, in the ordinary Kay, having been brought before 
him by a police officer, on his own judgment, or on the complaint of 
some private individual; though cases do occur where an offence is 
presented by the grand jury, without preliminary notice, against an 
absent party, "a mode of proceeding," however, says Brown, "which 
is not commonly resorted to, nor expedient." Com. Law, 991. 4 Bl., 
301. Cooly, 311. 

The English practice, which thus requires a preliminary investiga- 
tion, where the accused can confront the accusers and witnesses with 
testimony, and have counsel, is more consonant to justice and the 
principles of personal liberty. 

The powers of the grand jury, therefore, should not be extended 
farther beyond these conservative and salutary principles, than is 
clearly warranted by public necessity and the most approved prece- 
dents. A prosecuting officer has no right, of his own motion, or upon 
that  of an officious, if not an intermeddling and malicious prosecutor, 
to send witnesses to the grand jury room, merely to be interrogated 
whether there has been any violation of the criminal law, within their 
knowledge. The law denounces such inquisitorial powers, which may 
be carried to the extent of penetrating every 2iousehold, and exposing 
the doniestic privacy of every family. The repose of society as well 
as the nature of our free institutions, forbid such a dangerous mode of 
inquisition. While the grand jury may thus proceed in prosecutions 
instituted by themselves, upon their own knowledge and observation, 
private individuals who may desire to prosecute offenders, have the 

right to  inform the solicitor and have him to frame a bill of 
(198) indictment against the accused, endorsing upon it the name 

of the prosecutor, as such, with such other witnesses as he 
may desire, and send the bill with the witnesses to the grand jury. 
The real prosecutor thus becomes responsible for the costs of a crinii- 
nal action which he has instituted. As a general proposition, it is 
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not advisable for the  prosecuting officer to send a bill to the grand 
jury, without endorsing upon i t  the name of a prosecutor, except 
upon presentments, or when the parties have been bound over by 
coniniitting magistrates, or where the solicitor is directed by statute 
to send bills for particular offences. I n  these latter cases the prose- 
cutions must be assumed t o  have been instituted on good cause and 
from proper motives, as well as upon due deliberation. 

The course of procedure hereinbefore indicated as the proper one, 
will have the effect of bringing to  justice all notorious offenders and 
all others tha t  society may deem worthy of prosecution, and a t  the 
same time protect the  public against frivolous or malicious prose- 
cutions, and the attendant costs. 

It was stated on the argument tha t  a serious accumulation of 
costs had accrued to  some of the counties from the compensation 
allowed to  witnesses summoned and sent before the grand jury upon 
matters of enquiry. The practice is unwarranted by law, and such 
witnesses are not entitled to pay for their attendance. So far as this 
and other practices equally objectionable are followed by solicitors, 
i t  will not be amiss to  say this iliuch. A solicitor is not a judicial 
officer. H e  cannot administer an oath. He  cannot declare the law. 
H e  cannot instruct the grand jury in the law. Tha t  function belongs 
t o  the  Judge alone. If the grand jury desire to be informed of the 
law or other of their duties, they must go into court and ask instructions 
from the bench. 

So the solicitor has no business in the grand jury-roo~ii. H e  is 
not a component part  of that  hody. It is true, tlie grand jury is a 
component part  of the court, but i t  is an independent and 
self-acting body, cloihed with the very highest functions, and, (199) 
as  such, is responsible to  the  la^ and to  society. Yone but 
witnesses have any business before them. No one can counsel them 
but the court. They do not communicate with the solicitor, but 
with the court, either directly or through an officer sworn for that, 
purpose. They act upon their own knowledge or observation, in 
making presentments. They act upon bills sent from the court, with 
the witnesses. The examination of witnesses is conducted by them, 
without the advice or interference of others. Their findings must be 
their own, uninfluenced by the promptings or suggestions of others, 
or the opportunity the~eof.  K e  know there have been wide departures 
from the principles here announced, in this and, perhaps, in other 
judicial districts. It has become necessary, therefore, to review the 
ground, and recur to  tlie earlier and more correct practice as i t  was 
established by those who have gone before us, and has been handed 
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down by tradition and tlie recollection of the oldest members of the 
court. 

Having decided who are not entitled to  pay as witnesses, it only 
remains to  ascertain who are entitled to pay. The right is derived 
from Bat.  Rev., Chap. 105, Secs. 30, 34 and Chap. 17, sub. Secs. 343, 
which is but in affirmance of Rev. Code, Chap. 28, Sec. 9, and Chap. 
35, Secs. 36 and 37. Bat. Rev., Chap. 105, Sec. 30, provides that 
"the fees of witnesses, whether attending a term of the Superior Court 
or before a referee or clerk, shall be one dollar per day." Section 31 
provides that "no witness summoned in a State case shall be allowed 
to prove attendance for more than one case for any one day," etc; and 
Section 33 for proving attendance provides that  "the certificate shall 
state the case in which, and the party by whom, the witness was 
sumnoned." The law to be extracted from these statutes seems to be 
this: Whenever the parties occupy the adversary relation of prose- 
cutor and defendant, where a judgment for costs can be rendered 
against a defendant, as well as for him, there, in a court of re- 

cord, the witness is entitled to  compensation. JJTe think a 
(200) just and liberal construction of the statutes will embrace both 

a "case" constitued by bill, before the grand jury, and a "case" 
constituted in court, upon indictment found. 

There is error. The judgment is reversed, and upon the case agreed 
the action is dismissed. 

PER CURIAM. Action dismissed 

Cited: Overman v. Sims, 96 K.C. 454; Stern v. Herren, 101 9 .C .  
518; S. v. Lewis, 142 N.C. 638; S. v. Means, 175 N.C. 822; S. v. Mc- 
Afee, 189 N.C. 321; S. v. Crowder, 193 N.C. 132; S. v. Carden, 209 
N.C. 410; X. v. Thomas, 236 N.C. 457. 

JAMES CALLOWAY AKD OTI~ERS V. THE ORE KNOB COPPER 
COMPANY AND OTHERS. 

I n  a joint action against several defendants some of whom are residents of the 
State in whose court the action is brought, where such resident defendants 
a re  unnecessary or merely formal parties: I t  i s  not error, upon proper 
affidavit and bond filed by tlie non resident defenzants, to remove the cause 
to the Circuit Court of the United States. 

The fact tha t  such resident defendants were made parties to the action upon 
motion of the nun-resident defendants, is immaterial and constitutes no 
waiver of the right of the latter to a removal. 

160 
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This was a MOTION in the cause heard before his Honor, Furches, J., 
a t  Fall Term, 1875, of the Superior Court of ASHE County. 

The defendants moved the court upon affidavit and bond filed, to 
allow the action to be removed to the Circuit Court of the United 
States. Upon the hearing, the motion was allowed. 

All other facts relating to the points raised and decided in this court, 
are fully stated in the opinion of Justice RODMAN. 

From the ruling of the court, allowing the motion, the plaintiffs 
appealed. 

M. L. McCorkle, for the appellants. 
Armfield ,& Folk and Johnstone Jones, contra. 

RODMAN, J. The plaintiffs brought their action to recover certain 
lands lying in Ashe County, of which the Ore Knob Company is in 
possession, and for an account of profits, etc. The plaintiffs claim 
title under a deed to them from George E. Miller and John L. Miller, 
made on November 6th, 1854. The defendant company claims the 
land under a deed from the said George E. Miller (who had previously 
purchased the estate of the said John L. MiIler) dated March 31st, 
1873, to Clayton, and by him conveyed to the company. The defend- 
ants allege that the deed to plaintiffs was obtained by fraud, and that 
the grantors therein being very ignorant men, were informed and 
made to believe that  i t  was merely a lease to search for minerals, etc. 

The action was brought against the company alone. But a t  Spring 
Term, 1875, of Ashe Superior Court, on motion of the company, the 
said George and John Miller were added as defendants, and filed 
answers stating substantially the same matters in defence as those 
contained in the answer of the company. 

The cause being a t  issue a t  Fall Term, 1875, Clayton, for the 
defendant company, -made affidavit in due form that the property in 
dispute was worth over $500; that plaintiffs were citizens of North 
Carolina; that the company was incorporated in Maryland, and that 
the president, directors and all the stockholders resided in that State; 
and that by reason of prejudice and local influence, the defendants 
in his belief would not be able to obtain justice in the court in which the 
action was pending. The defendants also gave bond, as required by 
the act of Congress. They thereupon moved that the action be 
transferred to the Circuit Court of the United States for trial, which 
motion the Judge allowed, and from his order to that effect the 
plaintiffs appealed to this court. 

The act of Congress, under which the right to remove the (202) 
case is claimed, is in the following words: 
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"Third. When a suit is between a citizen of the State in which it 
is brought, and a citizen of another State, i t  may be so removed on 
the petition of the latter, whether he be plaintiff or defendant, filed 
a t  any time before the trial or final hearing of the suit, if before, 
or a t  the time of filing said petition, he makes and files in said State 
court an affidavit, stating that he has reason to believe and does 
believe that  from prejudice or local influence, he will not be able to 
obtain justice in such State court." Rev. Stat. of U. S., 639. 

It is not denied that if the Ore Knob Company was the sole defend- 
ant, i t  would be a proper case for removal. But i t  is contended that 
when there is a joint action against several defendants, and some of 
them are citizens of the State, in whose court this action is brought, 
no such right to  remove exists. Case of the Sewing Machine Com- 
panies, 18 Wall. This may be true where all of the defendants have 
a common interest. But surely it  cannot apply where the defendants, 
who are citizens of the State, disclaim any interest in the controversy, 
and are unnecessary, or, a t  best, merely formal parties. 

The pleadings in this case show that such is the case in respect to  
the Millers. It is not material that  they were made defendants upon 
the motion of the company. That act being done "diverso intuitu," 
was not a waiver by the company of its right to remove. The Millers 
are, nevertheless, unnecessary parties. No judgment is prayed for or 
against them, and they disclaim all interest in the controversy, ad- 
mitting that they had assigned all their estate to the company. 

Judgment below affirmed. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: Smoke Mount Industries v. Ins. CO., 224 N.C. 95. 

(203) 
BENJAMIN FLERIING v. T. A. STATOX. 

A was indebted to B by account in 1866; B transferred the same to C. 
Afterwards, and within three years before action brought, A ve~hnlly 
promised C to pay the account. This promise was made subsequent to the 
adoption of C. C. P. In  an action brought by C upon the account: I t  was  
ReEd, that the assignee could only declare upon the promise made to him ; 
and that as  no promise had been made in writing within three years before 
action brought, the action could not be maintained. 

CIVIL ACTION, heard upon appeal from a judgment of a Justice of 
the Peace, before his Honor Judge Moore, at  Spring Term, 1875, of 
the Superior Court of PITT County. 
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The complaint was in the following words and figures: 

"T. A. STATTON, 
To ROBERT GREEN, Dr. 

1866. To Lumber, $25.00 
Int.  for two years, 3.00 

$28.00" 
The account was endorsed: 
"Pay the within account to  B. Fleming. 

R. GREENE." 

Upon the trial i t  was alleged that i t  was transferred to the plaintiff 
for a valuable consideration, and that  the plaintiff was the present 
owner of the cause of action; that  within three years next preceding 
the commencement of this action, the plaintiff presented the account 
t o  the defendant, and that  he promised to pay the same. 

The facts alleged were admitted and the defendant relied upon (204) 
the statute of limitations. 

Upon the hearing his Honor rendered judgment in favor of the 
defendant, and thereupon the plaintiff appealed. 

Carter, for the appellant. 
Walter Clark and Mullen & Moore, contra. 

BYNUM, J. In  Finn v. Fitts, 19 nT. C., 236, i t  is decided that  in 
an action begun by warrant, there is no other declaration than the 
statement, how the debt became due. And whether the plaintiff's 
case was made out by the original promise implied by law from the 
delivery of the articles, or the subsequent express promise to pay for 
the articles so delivered, such case was embraced by the statement 
in the warrant. It is then further held, that had the action been 
commenced by writ, where a formal declaration is required, a count 
for goods sold and delivered, would equally have embraced the first and 
second promise, but that the promise must be identical and by the 
same man to  the same man, else a recovery can be had only on the 
count on the new promise. Where the old and new promises have 
been made to the same individual in the same right, the action on the 
old promise will lie, and is the well settled form in this State, following 
the English courts, where this form of declaration is adopted. When 
the defendant pleads the statute of limitations as a bar to the action, 
the plaintiff replies the new promise, which when shown, is evidence 
of the renewal or continuance of the old promise. So far have the 
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courts gone in sustaining the declaration upon the original promise that  
in Falls v. Xherrill, 19 N. C., 371, i t  was held that  where an action is 
begun on a contract barred by the statute, a promise made after the 
action is commenced, is sufficient and will take the case out of the 
statute, because it  is evidence of a continuing promise. I n  McCzwry 

v. McKesson, 49 N. C., 510, the same line of decisions is affirmed, 
(205) and it  is held, that where the old promise is barred and the new 

one relied on to repel the statute, the declaration must be upon 
the first assumpsit, and the second revives the first, provided it  is 
made between the same parties to  do the same thing. 

But  while the decisions are uniform that i t  is proper to  declare upon 
the original contract, they are equally uniform that  the declaration 
must be upon the new promise, where the contract is made with one 
and the new promise to another. I n  Thompson v. Gilreath, 48 IS. C., 
493, it is held, that  where a note without seal, payable to  bearer, is 
transferred by delivery to several holders successively, and after three 
years from its maturity, a suit is brought on it, a new promise made 
to a previous holder, cannot avail a subsequent holder, to  repel the 
statute of limitations. "If the new promise is to  deliver a horse or 
other specified thing, in consideration of the old debt, of course the 
action must be on the new promise. So if the debt was due to the 
testator and the new promise is to the executor." So also, in an action 
by an assignee of an insolvent debtor, for money due him before his 
insolvency, stating the new promise to have been made to the plain- 
tiff, the action must be on the new promise. 

To  allow the operation of the statute as a bar to  the action, to be 
defeated a t  all by a new promise, has been by the courts regretted 
as an unwise departure from the strict letter of the statute, and the 
direction of the decisions now is to  adhere to  the letter of the statute, 
except where a departure from it  is settled by authority. But "there 
is no higher evidence of the law, than the forms of pleading, settled 
and adopted by universal usage, through a long course of time." The 
doctrine that the statute of limitations can be removed by proof of 
a new promise, has been restricted, first, to actions on promises; second, 
the new promise, to repel the statute, must be made to the same person 
and to do the same thing, in order to  support an action on the old 

promise; and third, when the original contract is made with 
(206) one and the promise relied on to  repel the statute is made to 

another, who is the plaintiff in the action, the cause of action is 
the new promise, and it  must be declared on. Thompson v. Gilreath, 
48 N. C., 493, and the authorities there cited and commented on. We 
have only t o  apply these principles to  our case. The account sued 
on, was made by the defendant with, and was due to, one Greene, 

164 



N. C.] JANUARY TERM, 1876. 

in 1866, who sold and transferred it to  the plaintiff. The defendant 
afterwards, and within three years before this action was begun, 
promised, without writing, to  pay the account to  the plaintiff. The 
assignee can declare only upon the promise made to him, but that 
promise was made after the adoption of the Code of Civil Procedure, 
the 51st section of which provides: "So  acknowledge or promise shall 
be received as evidence of a new or continuing contract whereby to 
take the case out of the operation of this title, unless the same be con- 
tained in some writing signed by the party to  be charged thereby, but 
this section shall not alter the effect of any payment of principal or 
interest." 

KO promise i n  writing having been made within three years, the 
limitation prescribed in the statute, the action cannot be maintained. 

How i t  would have been, had the old and new promise been made 
to  the same person in the same right, is an important question, not 
now presented, and upon which no opinion is given. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Pool v. Bledsoe, 85 N.C. 2. 

STATE v. J. B. BRYANT. 
(207) 

Upon the trial of a n  indictment under chap. 32. sec. 72, Battle's Revisal, 
(betting on a game of chance,) the jury returned a special verdict, finding: 
At the time specified in the indictment, there was kept a place on Wilming- 
ton street, in Raleigh, where there were sold, small o n 1  shaped cards, 
with certain numbers on them; that there were also in a box a certain 
number of en17elopes, containing each one card with a number on it. The 
party bought one of the cards, and was permitted to draw from the box 
a n  envelope; if the number on the card corresponded with any one of the 
numbers on the oval card, the purchaser got ten times the amount invested. 
The envelopes and the oval cards were kept on a table a t  which the 
proprietor stood. The defendant bought and drew a card a t  the time speci- 
fied in  the bill of indictment. I t  was called a gift enterprise, and so licensed. 
Held: That the enterprise was a lo t tev ,  and the parties who sold the 
tickets were not indictable under said section, and the purchaser thereof 
m-as not indictable a t  all, for the reason that  the statute did not ~ n a k e  it 
a n  indictable offence to purchase lottery tickets. 

INDICTMENT, tried before Watts, J., and a jury a t  January Term, 
' 

1875, of the Superior Court of ?.TAKE County. 
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The defendant was indicted under Chap. 32, Sec. 72, Battle's Revisal, 
for playing a t  a game of chance. The jury rendered the following 
special verdict: 

1. At the time specified in the indictment, there was kept a place, on 
Wilmington street, in Raleigh, where there were sold small oval shaped 
cards with certain numbers on them; that there were also in a box 
a certain number of envelopes, containing each one card with a num- 
ber on it. The party bought one of the cards and was permitted to  
draw from the box an envelope; if the number on the card correspond- 
ed to any one of the numbers on the oval card, the purchaser got ten 
times the amount invested. The envelopes and the oval cards were 
kept on a table a t  which the proprietor stood. 

2. The defendant bought and drew a t  the time specified in the bill 
of indictment. 

(208) 3. It was called a gift enterprise and so licensed. 
4. If, upon this state of facts, the court be of the opinion 

that  the defendant is guilty, the jury so find, otherwise they say for 
their verdict that he is not guilty. 

It was adjudged by the court that  the defendant was not guilty, and 
thereupon the State appealed. 

Busbee & Busbee, for the defendant, argued 

Defendant is indicted in two counts, (amounting practically to 
one-the only vaxiation being between a charge of playing and betting 
money,) for a violation of Battle's Revisal, Chap. 32, Sec. 72, for 
betting money or playing at a gaming table. 

The defendant is not indicted for a violation of section 69. 
Tlie proceeding described is clearly a lottery. Bishop on Stat. 

Crimes, Secs. 952,953, 954, 955,956. Bell v. the State, 5 Sneed (Tenn.) 
507, 509. 

It is not now indictable to construct a place a t  which ganies of 
chance are played, etc., as it was in 1848, as in State v. Gupton, 30 
N. C., 273. Rev. Stat., Chap. 34, Sec. 68, is not now in force. 

It is only indictable "to erect," etc., and to play, etc., a t  a gaming 
table (other than a faro bank,) by whatever name called, a t  which 
games of chance shall be played. 

By admitted law of construction, "a gaming table, other than 
a faro bank," means a table of like kind. It is not intended that a 
buyer of a lottery ticket should be indicted, because there was a 
table in the room in which the tickets were sold, upon which they 
were placed. Rev. Stat., Chap. 34, Sec. 68; Rev. Code. Chap. 34, Sec. 
72; Bat. Rev., Chap. 32, Sec. 72. 



N. C.] JANUA4RY TERM, 1876. 

As to what gaming tables were meant, see Bish. on Stat. Crimes, Sec. 
866; Ritte y. Commonwealth, 18, B. hlo~iroe (I<y.) 35, 39, 40. 

I n  a game there must be a winner and a loser, but in a lottery as 
the prizes are to be distributed in any event, the nianager does 
not win, because the ticket purchaser loses. Bishop, 857, 858. (209) 

SETTLE, J. The enterprise described in the special verdict is a 
lottery; and a lottery is a species of gambling; and gambling is iin- 
moral and is denounced by statute. But all gaiming is not immoral, 
and it  may be that all immoral ganies are not prohibited by statute. 
And however immoral this or that  game may be, we cannot go out- 
side of the statute law of this State to punish those who play a t  them. 
The managers of a lottery and also their agents for selling tickets, are 
indictable under Chap. 32, sections 69 and 90 of Battle's Revisal; 
but these sections do not embrace persons who buy their tickets. 

The object of these two sections is to  punish the chief offenders, 
who inaugurate and carry on the schemes specified therein, but they 
were not framed to catch small and occasional transgressors of morals 
and propriety. 

This is not so however with sections 71 and 72 of the same chapter, 
which denounce far0 banks and gaming tables (other than a far0 
bank,) by whatever name such table may be called; for in these 
sections the meshes are so adjusted as to  catch both large and small; 
in fact all who participate in such games. 

The indictment in the case before us is framed upon section 72, but 
the facts do not support it. 

The State lays stress upon the fact that  the lottery, or game, if you 
choose, was carried on a t  a table. The classes of offenders specified 
in sections 69 and 70 cannot be enlarged, nor can those specified in 
sections 71 and 72 be diminished by the mere circumstance of the 
presence or absence of a table in the room or place where they carry 
on lotteries and games. 

I n  other words while the seller of a lottery ticket is indictable, the 
purchaser is not, and simply for the reason that the statute makes 
i t  so. 

Can the fact that  the purchaser of a lottery ticket, obtained it  
a t  a table, instead of on the street, eBect his guilt under the (210) 
statute? We think not. 

We have examined Bishop on Statutory Crimes, and all the cases 
cited by counsel for the prosecution and defense, and as far as they 
are applicable to  our statute they support the conclusion a t  which 
m7e have arrived. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 
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Cited: X. v. Lunzsden, 89 N.C. 574; S. v. DeBoy, 117 N.C. 705; 
S. v. Lowe, 178 N.C. 778; X. v. Powell, 219 N.C. 222. 

J. I?. G.  SPEARS AND WIFE V. R. L. SNELL. 

Battle's Revisal, chap. 5, see. 3 prorldes: "The Judges of Probate in their 
respective counties shall bind out as  apprentices," all orphans whose 
estates a r e  of so small value, that no person &-ill educate and maintain 
them for the profits thereof. 

Therefore, where the uncle of an orphan mas, upon petition, without notice to 
his mother, appointed guardian, and subsequently the mother, who had 
again married, filed a petition p r a ~ i n g  that the order of appointment be 
revoked and that  she be appointed guardian; and upon the hearing it  
appeared that the orphan's estate mas very small, and neither of the parties 
odered to maintain and educate him for the profits thereof: I t  was held, 
that the court belon erred in reroking said order and appointing the 
petitioner guardian, upon her filing bond as  required by the court: and that 
the orphan should hare been bound out a s  an apprentice. 

The Probate Court of the county in which such orphan has acquired a settle- 
ment has jurisdiction of the proceeding, which should be entitled I n  re  
A. B. etc. 

The Probate Judge had authority and ought, in the exercise of a legal dis- 
cretion, upon the application of the step-father, acting in the name of 
his wife, made within a reasonable time, to have revoked the order 
appointing the uncle guardian, without notice to the mother, and heard 
the same de 1 2 0 ~ 0 .  

The boy IT-as a competent witness, and ought to hare been examined in that 
character, and his feelings and \xishes ought to be a l l o ~ e d  serious con- 
sideration by the court. in the exercise of its discretion as  to the person 
to whose control he was to be subjected. 

This case was an APPEAL from the decision of his Honor, Schenck, J., 
affirming his judgment of the Probate Court of CABARRUS 

(211) County, appointing the plaintiff guardian of one C. A. Snell, 
an orphan. The case was heard a t  Chambers, June 19th, 1875. 

The following are the facts, as found by the Probate Judge: 
"J. F. G. Spears and his wife, Margaret, applied to  the court, upon 

affidavit, to  revoke the letters of guardianship heretofore issued t o  
R. L. Snell, over the person and estate of Cyrus A. Snell, a minor, 
and to appoint the applicant, Margaret Spears, guardian of said 
minor. The said Spears and wife are persons of good character. The 
said Margaret is the mother of Cyrus A. Snell, by a former marriage. 
Cyrus is in his thirteenth year. He was born a t  his grandfather's 
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(Elias Snell,) now deceased, and has lived with and been raised by 
him. That  his grandfather died during the year 1874. 

Margaret Spears lived with her father-in-law some three years 
after the birth of her said child, when she went to  live with her 
father, leaving the child vi th  his grandfather a t  the request of the 
grandfather, who begged that he might keep- him. 

J. F. G. Spears interniarried with Margaret Spears about seven 
years since, and after her marriage she applied for her son, but the 
old man persuaded her to  let him keep him. The said Spears and his 
wife own very little personal property, and no real estate. They have 
three children. Spears is in debt. 

The defendant, Robert L. Snell, is a inan of good character, is the 
owner of about $1,200 worth of real estate, and is in comfortable 
circumstances, is a resident of this county. He  resided with his 
father up to the time of his death, and managed his affairs. Said 
Robert Snell sent the said Cyrus to school for six nlonths, and is much 
devoted to him. That  said Robert has been married for ten years, 
and has no children. 

After the death of his father, Spears and his wife went to  the de- 
fendant for the minor, and the defendant asked the child if he desired 
to  go with them, when he cried and said he did not. The defendant 
thereupon refused to allow the plaintiffs t o  take him without 
his consent. The defendant applied to  this court for the (212) 
guardianship of said child, without giving notice to his mother. 

Since the commencement of this proceeding, the plaintiff, Spears, 
stated that  he wanted the boy to work for him, but that  he was 
angry a t  the time. He said the plaintiff, Margaret, stated that she 
thought it  best for the child if he were to remain with his uncle Robert. 

The plaintiffs live in the county of &feckIenburg, having moved there 
two years since. 

The following is the affidavit upon which the letters were granted 
to the defendant, and the court finds that the facts therein alleged, 
are true: 

Applicant R. L. Snell makes oath that he is the uncle of said minor; 
that said minor is in his thirteenth year; that  said minor has been 
living with applicant all his life; that said minor's father is dead and his 
mother is married again, and is living in another county; that said 
minor has an estate of about two hundred dollars. 

The defendant proposed to examine the minor, Cyrus, as a witness, 
when the plaintiff objected on the ground that  i t  was against the 
policy of the law. The court sustained the objection, and the defend- 
ant excepted. 
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Upon the forgoing facts, it is the opinion of the court that  the 
mother is entitled to  the guardianship, and tha t  as the letters were 
granted without notice to her, it is ordered tha t  the said letters of 
guardianship granted to R. L. Snell on the 4th day of August, 1874, 
be revoked, and that  letters of guardianship of the person and property 
of the said Cyrus A. Snell, a minor, be granted to Margaret Spears 
upon her entering into bond, in the sum of $500, with justified 
sureties. 

From the judgment of the court, the defendant appealed to the 
Superior Court. 

The case was heard on appeal by his Honor, Judge Schenck, a t  
Chambers, in Charlotte, on January 3d, a t  1876, when the fol- 

(213) lowing judgment was rendered; that the judgment of the Pro- 
bate Court revoking the letters of guardianship heretofore 

issued to  the defendant as guardian of the person and estate of Cyrus 
A. Snell, be affirmed. 

And adjudged further: Tha t  Margaret Spears, the mother of said 
Cyrus A. Snell, is primarily entitled to the guardianship of the person 
and estate of said Cyrus, and the Probate Court of the proper county 
xi11 appoint her accordingly, on her giving bond and security required 
by law. 

From the judgment of the Superior Court, the defendant appealed. 

Montgomery, for the appellant. 
Burringer, contra. 

PEARSON, C. J. This is a proceeding concerning the appointment 
of a guardian for Cyrus A. Snell, an infant of the age of thirteen years. 

MTe think there is error in the conclusion of his Honor upon the 
facts found, (which the reporter will set out,) and feel confident tha t  
he would have given the uncle of the boy a right to the custody and 
control of his person rather tha t  the stepfather,  which is the effect 
of the order giving i t  to  the mother, had not his Honor felt cramped 
by his opinion that in law the mother had a primary right. Herein 
he erred, and by this he was misled. I n  fact, he and the Judge of 
Probate and the counsel of both parties, altogether misconceived the 
case. 

The boy had no estate to  be comnlitted with his person to  the 
charge of a guardian; he had nothing but his body to be put, by in- 
dentures of apprenticeship, into the keeping of some fit person who 
would undertake to  educate him and give him a freedom suit and 
such other more favorable ternis as the Judge of Probate, acting in 
his behalf, could induce the master to  agree to. 
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I n  this contest between the step-father and the uncle, the in- (214) 
terest of the boy seems to have been altogether overlooked. 
Neither of the contesting parties offered "to educate and maintain 
the boy for the profits of his estate." Battle's Revisal, Chap. 5 ,  Sec. 3. 
(1.) So the boy ought to  have been bound as an apprentice. We 
would then have had the indentures which secure to  him maintenance 
and an education; true, to a very limited extent; but "half a loaf is 
better than no bread." Our boy ,  (I emphasize this, for the courts are 
the general guardians of all orphans,) is delivered to  his step-father. 
The poor fellow, after serving until he arrives a t  the age of twenty- 
one, will have nothing to look to except a bond, in the penalty of 
$300, with condition properly to  manage and account for his estate 
as guardian. See order of Probate Judge, which is affirmed by his 
Honor, leaving i t  indefinite as to  the proper county  in which the bond 
should be given. 

We have said enough to dispose of the matter; but as it will go 
back for final action, it is proper to  give our opinion upon the several 
questions made on the argument before us. 

1. We think the Probate Judge of the county of Cabarrus has 
jurisdiction of the matter, which should be entitled " I n  re Cyrus A. 
Snell," so as to make him the prominent figure, and let liis step-father, 
acting in the name of his mother and his uncle, intervene as secondary 
characters. Cyrus A. Snell was born in the county of Cabarrus, and 
has lived there ever since. His mother, supposing her to have any 
claim to the custody of his person after the age of nineteen, (three 
years,) had surrendered her claim to the boy's grand-father, who lived 
in the county of Cabarrus, and in this manner the boy had acquired 
a set t lement  in that  county of whicll i t  was not in the power of the 
mother to deprive him, and fix his settlement in the county of Mecklen- 
burg, simply by the fact of her moving into the latter county, especially 
after she had subjected herself to  the control of a second husband. 
Suppose, by accident or disease, the boy had become decrepid and 
a county charge, could it be supposed, for a moment, that  the 
accident of her going with her second husband to live in the (215) 
county of Mecklenburg, when her husband had no homestead 
or other fixed estate, would charge that  county with his maintenance, 
to the relief of the county of Cabarrus, where he was born and raised 
and in which he had acquired a settlement? 

2. We think i t  clear, that the Judge of Probate, finding he had 
upon the application of the uncle, improvidently granted to  him 
"letters of guardianship," as styled in the record, without notice to  
the mother, of whose existence and residence the application informed 
him, had power and ought, in the exercise of a legal discretion, upon the 
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application of the step-father, acting in the name of his wife, made 
within reasonable time, to  have called in the letters of guardianship, 
and heard the matter de novo, when all sides could have a showing. 

3. We think the boy was a competent witness, and ought to have 
been examined in tha t  character. Indeed, we think, being the party 
mainly concerned, he had a right to  make a statement to  the court 
as to  his feelings and wishes upon the matter, and tha t  this ought to 
have been allowed serious consideration by the court, in the exercise 
of its discretion, as to the person to  whose control he was to be sub- 
jected. 

4. It is not necessary to decide whether a mother upon the death 
of her husband is under a legal obligation to  support her child after 
the age of nineteen, and is entitled to his services, for in this case, 
admitting tha t  the mother is prinzarily entitled, there are special cir- 
cumstances to  induce the court in the exercise of a legal discretion, to 
decide tha t  the boy shall remain with his uncle, with an undertaking 
for maintenance and education. 

1. The boy during a long residence in the family of his grandfather 
and uncle, has fornied attachments and associations which he is un- 
willing t o  sever. At the age of 13, a minor has a right to  have his 
wishes and feelings taken into consideration, whether in the choice 

of a master as an apprentice, or of a guardian to whom his 
(216) estate and person are to be committed, or of a friend who, with- 

out respect to the want of an estate, will undertake to  provide 
for his maintenance and education, to prevent his being put out as an 
apprentice, as in our case. 

2. The mother had separated from the child and subjected herself 
t o  the control of a second husband, thus putting it out of her po.l.ier to 
support the child without subjecting him to the control of a step- 
father, which she had no right to do. Consequently she was no longer 
entitled to the services of the child, and she agrees that  i t  is better 
for the child to  remain with his uncle. 

3. The uncle is a man of substance, and offers to  provide for the 
maintenance and education of the boy. 

4. "The step-father" is under no legal obligation to support the 
boy, and consequently is not entitled to his services, to  say nothing of 
the fact tha t  the step-father is a man of small estate, has no land or 
fixed residence, and moves from place to place as a tenant or cropper. 

These and the other facts of the case, show beyond all question, that 
it is for the interest of the boy to reinain with his uncle, and in the 
absence of any positive right, either in the inother or step-father, 
the court below, in the exercise of its legal discretion, should so order. 
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This opinion will be certified, to the end that proceedings may be 
had in the court below in conformity thereto. 

PER CURIAM. Judgment accordingly. 

Cited: James v. Pretlow, 242 N.C. 105. 

STATE v. JOEL DISHMAN. 
(217) 

Where, upon the trial of an indictment for larceny, the only evidence against 
the defendant was:  That when the witness for the State entered a still 
house where the stolen property ( a  hog) m-as found, between eleren and 
twelve o'clock a t  night, "the defendant was lying on a pallet, apparently 
asleep. and it  was not shown that he awoke during the time the witness 
engaged in a conversation with his codefendants, each of whom charged 
the other with the larceny; and there was no evidence aliunde connecting 
the defrndant with the larceny: I t  was he ld ,  That the court below erred 
in r e f ~ ~ s i n g  to charge the jury that the eridence vcas not sufficient to war- 
rant  the conviction of the defendant. 

INDICTMENT for Larceny, tried before Furches, J., a t  Fall Term, 
1875, of the Superior Court of WILKES County. 

The defendant was jointly indicted with Daniel Dishman, Noah 
Hardin and W. G. Cheatham, for the larceny of a hog, the property 
of one Baitlett Mullis. 

Mullis was examined as a witness, and testified: That about the 
first of June, 1872, he lost a sandy or sorrel-colored hog, weighing about 
forty or fifty pounds, marked with a hole in his left, and an underbit 
in his right ear. 

On the trial, J .  TV. Redman testified: That he was an officer and 
had a warrant for the arrest of Noah Hardin and Daniel Dishman, and 
had been for some days trying to arrest them. On tlie night of the 
4th June, 1872, about 11 or 12 o'clock, he and one Osborne Anderson 
went to the still house of the defendant, Cheatham, in search of said 
Dishman and Hardin. Upon arriving at tlie still-house, he demanded 
to know who was in the house, and the defendant, Cheatham, said 
he would tell him if he would not shoot. He told him he would not, 
and witness and Anderson went in. I n  the still house they found the 
defendant Cheatham and his brother and Daniel Dishman, Joel 
Dishman and Noah Hardin. 

Joel Dishinan was lying on a pallet, apparently asleep. 
Witness found the head and liver of a hog cooked and hot, (218) 

in a pot, with a sheep skin thrown over it. H e  asked what 
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that  was? The defendant (Cheatham) replied that it was his, and 
his brother's ('edibles." Upon examination, he found the fresh pork 
of a small hog in t ~ o  other places in the still-house. He then charged 
thein with stealing it. The Cheathams charged the defendants 
Hardin and Daniel Dishman with killing the hog and bringing it there, 
and Ihe Dishinans and I-lardin charged the Cheathams with killing it. 

Osborne Anderson was examined as a witness, and testified sub- 
stantially to  the same effect as Redman, except that he said that  
the Dishmans and Hardin accused the Cheathanls of killing the hog 
and bringing i t  to the still-house. 

The counsel for the defendant requested the court to charge the 
jury, that  there was no evidence against the defendant, Joel Dishman. 

The instruction prayed for was refused by the court, and the defend- 
ant excepted. 

The court, after summoning up the evidence, charged the jury: 
That i t  was for then? to determine the weight and effect of the testi- 
mony; that  they must be satisfied of the defendants' guilt, before 
they could find him guilty; that  is, that  he took the hog, or assisted 
in taking the hog of Bartlett Mullis, for the purpose of appropriating 
it  to  his own use, and without letting Mullis know that he had done so; 
that  if the testin~ony satisfied them that  the defendant did so take 
the hog, they should return a verdict of guilty; but if i t  did not so 
satisfy them, then they should return a verdict of not guilty. 

The jury rendered a verdict of guilty, and the defendant moved 
for a new trial. The motion was overruled and judgment pronounced, 
and thereupon the defendant appealed. 

M. L. McCorkle, for the prisoner. 
Attorney General Hargrove, for the State. 

(219) SETTLE, J. We think his Honor should have charged the 
jury, in conlpliance with the prayer of the defendant, that there 

was no evidence to warrant his conviction. 
We are to take it  that  all of the evidence has been sent to  this 

court. From this, i t  appears that  when the witnesses for the State 
entered the still-house, between eleven and twelve o'clock a t  night, 
"the defendant Joel Dishman was lying on a pallet apparently asleep," 
and it  is not shown that  he said anything or heard anything, or even 
woke up and remained silent, during the time the State witnesses were 
in the still-house talking with the other defendants about the missing 
hog and the fresh meat. Why set forth the fact prominently, in the 
record of the evidence, that  the defendant was apparently asleep, 
unless that fact be of importance, and is to  have its proper weight 
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in determining the guilt or innocence of the accused? And of what 
possible consequence could it  be in determining that question, if i t  be 
true as contended by the State, that  the defendant woke up and 
participated in the conversation about the lost hog? 

The only foundation for the suggestion that  the defendant did 
awake and join in the conversation, is the very unsatisfactory state- 
ment that  "when the Cheathams charged the Dishmans and Hardin 
with killing the hog and bringing i t  to  their still-house, the Dishmans 
charged the Cheathams with killing the hog," etc. 

Let i t  be ren~enibered, there was no charge in the warrant against 
Joel Dishman, and in view of the fact, already commented upon, 
the circumstance that,  in making up the case for this court, the 
Cheathams and Dishmans are spoken of in the plural number, affords 
no sufficient ground to  infer that  there was any evidence against Joel 
Dishman. 

Let i t  be certified that  there must be a venire d e  novo. 
PER CURIAM. Venire de novo. 

AUGUSTS S I R  LIKE 

The rule for  the assessment of damages to lands taken for railroad purposes, 
with regard to the benefit to the land arising from the constructioii of the 
road, as  settled in this State, i s :  The jury shall not deduct from, or set off 
against, the damages special to the land, a part of which is taken, any 
benefits arising from the railroad under construction, which are  common 
to the owner and all other persons in the vicinity; but may deduct or 
set off any benefit peculiar to the land. 

The owner is entitled to recover, for the expense of any additional fencing of 
cultivated lands, made necessary by reason of the construction of the 
road;  but as  he is  not required by  la^^ to fence uncleared or uncul t i~ated 
land, and the expense of fencing such, should it a t  any future time be 
cleared or cultirated, is too remote and uncertain to be estimated, the 
same should not be taken into consideration. 

If by the construction of the road, water be ponded upon the land, the owner 
may recorer damages, if the ponding be the result of the obstruction of a 
natural or artificial draiii way ; otherwise, if the ponding be the result of an 
alteration of the previous grade of the land, caubed by the construction 
of the road bed. 

The danger that the cars of the railroad company may injure the cattle of the 
land owner without negligence, is not peculiar to the laud owner, a Dart of 
whose land is taken, but common to all who on-11 cattle near the line of 
the road; and a s  the owner is not required to abate the damages to his 
land, on account of any benefit he may derive from the road in common 
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with adjacent land owners, he is not entitled to be compensated for any 
damages which a r e  in like manner common. 

This was a SPECIAL PROCEEDIKG tried upon appeal from the award 
of commissioners appointed to  assess the damages arising from the 
construction of the road of the plaintiff through the lands of the 
defendant, before Buxton J., a t  &ring Term, 1875, of the Superior 
Court of MOORE Countv. 

Commissioners were appointed upon the petition of the plain- 
(221) tiff to  assess the damages arising from the cnstruction of the 

plaintiff's road bed through the lands of the defendant. The 
damages were assessed a t  the sum of four hundred dollars, and the 
plaintiff objected to the finding of the Commissioners on the ground 
tha t  the damages assessed were excessive; the objection being overruled 
the plaintiff appealed. 

When the case was called for trial, all irregularities were waived 
and the only question submitted to  the jury was as to the amount 
of damages. 

The plaintiff is a corporation originally chartered under the name 
of "The Chatham Railroad Company." By a subsequent statue, 
Chap. 11, acts of 1871-'72, the name was changed to "The Raleigh 
and Augusta Air Line Railroad Company." 

By an act amending the charter of the Chathain Railroad Company 
(Private Acts 1862-'63, Chap. 26, Sec. 7) i t  is provided that in making 
the valuation, the said commissioners shall take into consideration 
the loss or damage which may accrue to the owner or owners in 
consequence of the land or right of may being surrendered, and the 
benefit or advantage he, she or they may receive from the erection or 
establishment of the railroad or works, and shall state particularly the 
value and amount of each, and the excess of loss or damage over and 
above the advantage and benefit shall form the measure of the valua- 
tion of said land or right of way. 

I n  Bat. Rev. Chap. 99, See. 15, entitled "Railroad Companies" 
the rule of compensation is stated differently, i t  being provided "in 
determining the amount of such compensation, they (the commis- 
sioners) shall not make any allowance or deduction on account of any 
real or supposed benefit n-hich the parties in interest may derive from 
the construction of the proposed railroad." 

Preliminary to  the introduction of evidence, the question was 
raised which rule of damages shall be adopted in this case? 

(222) The court held that the rule laid down in the charter should 
be adopted. 

It was in evidence that the plantation of the defendant consisted 
of two hundred and seventy-five acres of land, valued by the several 
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witnksses a t  prices ranging from $5 to $8 per acre. The bed of the 
road upon the defendant's land is tvo-thirds of a mile in length, and 
the land condemned for the use of the road covers about sixteen acres. 
The track runs within about a quarter of a mile of the defendant's 
house. About two-thirds of the road runs through old fields and 
gullies, not fit for cultivation, and a small part thereof through 
valuable meadow lands worth ten dollars per acre. 

Owing to the gullies and ravines and also to the excavations and 
embankments of the road, there are three crossing places, one of 
these is the public county road, which by reason of an excavation 
has been changed from a direct line, requiring a, detour of fifty yards 
down the track and fifty yards back instead of crossing directly over 
the road in its original course. Owing to insufficient culverts, IT-ater 
is sometimes ponded on two or three acres of the defendants' land. 
The crossing near the dwelling used to  be good. It is interrupted 
now. In  running through the orchard a row containing twelve apple 
trees was buried to  the height of two or three feet. Waste dirt from 
one to  two feet in depth, and piles of rock from one to nine feet high 
are scattered along the line of the road, off the condemned land, and 
upon the plantation of the defendant. 

There was a great diversity of opinion among the witnesses as to  
the amount of damage sustained by the defendant. There mas niuch 
evidence as to  the advantages and disadvantages arising from the 
construction of the road. 

His Honor charged the jury: 
That the enquiry for then1 to make was: how much more was the 

land of the defendant damaged than benefited by this railroad cross- 
ing it. I n  considering this question the jury are to remember 
tha t  railroads were useful enterprises, promotive of public good, (223) 
sanctioned by law, and authorized to  enter upon the land of 
the citizens: so that  there was nothing wrong or in the nature of 
trespass in the act of entry by this company. The object of this 
proceeding mas to  compensate the owner for the damage necessarily 
sustained. I n  making their estimate the jury should not take into 
consideration any mere fancied injury or benefit, or remote probability 
of advantage or disadvantage; they were to  consider the direct conse- 
quences necessarily resulting from the railroad passing through the 
farm, not the remote speculative or contingent damage. For instance, 
they might take in consideration the circumstances mentioned in 
evidence, that  about sixteen acres were appropriated for the tract- 
the increased fencing required-the ponding of water on the land, 
the space occupied by waste dirt and rock, the inconvenience occasioned 
by obstructing the passage from one part of the farm to another, and 
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the liability to  injury to which the stock on the farm would be exposed. 
These mere consequences flowing directly from the passage of the 
road through the farm and tended to render it  less valuable. On the 
other hand the jury would reject from their consideration such circum- 
stances as the worry of mind, or possible pillage of fruit, or other 
depredations apprehended by counsel in their argument, from railroad 
hands. 

To  the charge of his Honor the plaintiff excepted. 
The jury rendered a verdict in favor of the defendant, assessing the 

damages a t  $450. 
Thereupon the plaintiff moved the court for a new trial, on account 

of error in the charge of his Honor, in including among the circum- 
stances which the jury might properly consider, as depreciating the 
value of the land, "the liability to  injury to  which the stock on the 
farm would be exposed." 

The motion was overruled and the plaintiff appealed. 

(224) Manning, for the appellant. 
Neil1 McKay, contra. 

RODMAN, J. I. The Judge below was of opinion that  the rule for the 
measure of damages to an owner of land condemned for the use of 
the railroad, prescribed in the charter of the company, (Private Acts 
1862-'63, Chap 26, Sec. 7,) v a s  different from, and controlled, that  
prescribed by the general law, (Bat. Rev., Chap. 99, Sec. 16,) and 
he directed the jury in assessing the damages, to consider and deduct 
therefrom the benefits of the road to the defendant's land. This 
opinion of the Judge was adverse to the defendant, and as he has 
not appealed, no question upon i t  comes to us for decision. 

As the question, however, is of general importance and will neces- 
sarily arise upon a new trial, it may be useful to make some observa- 
tions upon the opinion of the Judge on this point, although they are not 
necessary to  a decision of the case. 

It is an admitted rule that all special grants of special benefits and 
privileges, whether to corporations or to  individuals, contrary to  
the general law, are to  be strictly construed, and will not be enlarged 
against the public by intendment. All such grants must be interpreted 
with and in subordination to  the general law, unless i t  clearly appears 
that  the Legislature intended to depart from the general law and 
t o  repeal i t  as respects the particular grantee, and to confer on him 
peculiar privileges. An illustration of this rule of interpretation is 
found in State v. Krebbs, 64 N. C., 604. 



N. C.] JANUARY TERM, 1876. 

The rule with respect to  the assessnient of damages to  land taken 
for railroads upon the point under consideration, is settled in this 
State, Freedle v. n'. C. R. R. Co., 49 IT. C., 89, and has been recognized 
in so many States that  i t  may now be taken as the genera1 law of 
the United States. Cooley Con. Liin., 565; Swaze v. S. J. Midlaizd 
R. W. Co., N. J., 297; Walker v. Old Colony, etc., R. W .  Co., 103 
Mass., 10; Elizabeth Town, etc., R. R. Co., u. Helm, 8 Bush. 
681, (Ky.) ; Lee v. Tebo, etc., R. R. Co., 63 Mo. 178. (225) 

The rule, as gathered from the cases cited. is thls: The jury 
shall not deduct from, or set off against, the damages special to  the 
land, a part  of which is taken, any benefits arising from the railroad 
under construction which are common to the owner and to  all other 
persons in the vicinity, but may deduct or set off any benefits peculiar 
to  the  land. The charter may, without ~iolence,  be interpreted as 
meaning to express this rule, and if i t  does, it is in conformity to the 
general law. 

11. It is difficult to reconcile all the cases in which it is attempted to 
declare more particular rules for estimating damages in cases like the 
present. The following are coasisten~ with the current of authority, 
and seem just and reasonable. The land owner is entitled to the 
market value of the land taken by the company. I n  addltion to t l i~s ,  
he is entitled to any damage accruing to the part  not taken, by reason 
of its being separated into two sections by the road, under which 
will be considered the difficulty of getting to  one from the other by 
reason of the elevation or depression of the road bed, and of the piles 
of earth and stone along the line of the road; the inconvenience, if any, 
of having a tract cut up into small or irregular sections; tha t  arising 
from the deflection of the public road crossing the railroad from its 
accustolned crossing place to another one, and all other injuries inci- 
dental to  the taking of the land. That  these were properly to be 
considered in the estimation, does not seem to  have been a dispute 
on the trial. The jury were a t  liberty to consider tliem under the 
instructions given by the Judge, and they seem to have done so. 

There are three sources or grounds of daniage which the Judge 
instructed the jury that  they might consider, in respect to  which his 
instructions are excepted to: 

Y .  The expense of the additional fencing made necessary by (226) 
the road. 

Every planter of cultivated land is required to keep i t  enclosed 
by a sufficient fence, and if the road niakes necessary additional fencing 
to enclose the cleared land of the defendant, i t  is to be considered in 
estimating the damages to  him from the road. Freedle v. AT. C. R. R. 
Co., ub. sup. If by reason of the steepness of the railroad cut or em- 
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bankment, prohibiting the access of cattle from the land occupied by 
the company, no additional fencing is made necessary, of course 
nothing will be allowed on that account. 

As to the expense of fencing uncleared or uncultivated land, that 
should not be taken into consideration. The owner is not required 
by law to enclose such land, and i t  is not usually done. KO damage 
in this respect is done to the land in its present condition, and any 
damage by reason of the necessity of fencing, in case the land shall 
a t  any future time be cleared, it too remote and uncertain to  be capable 
of estimation. Moreover, the Legislature has thought proper not to 
impose on railroads in this State, the duty of fencing their lines of 
road. If, however, i t  should be held that  every owner of wild land 
through which the road passes could recover as damages the cost of 
such fencing, a heavier burden mould be imposed on the companies 
than if they were required to make the fences themselves. And as 
the fences would rarely be built, nelther the company nor the public 
would receive the benefit which their erection is intended to secure. 
With this clualification we concur with his Honor as to this element of 
the damages. 

111. The Judge instructed the jury that they might consider the 
ponding of water on the land of the defendant. I n  Walker v. Old 
Colony, etc., R. W. Co., 103 Mass., 10, a distinction is taken between 
cases in which the ponding is caused by the obstruction of a natural 

or artificial drain way; and where it is caused by the alteration 
(227) of the previous grade or slope of the land, by which the surface 

water on defendant's land is prevented from running off as i t  
was accustomed to do. I n  the first of these cases, i t  is held that the 
resulting damage should not be estimated in measuring the compen- 
sation to  the land owner; but that in the second it  should be. The 
distinction a t  first sight may seen? over refined and unreal. But on 
reflectioq'it will be found to be a substantial one. I n  the first of 
these cases, i t  is the duty of the company in constructing its road bed 
to leave a space sufficient for the discharge of the water through its 
accustonled drain wav, whether natural or artificial. If i t  fails to  - ,  

do so, any owner whose land is injured, whether he be one a part of 
whose land is taken for the road or not, may compel the company to  
discharge its duty by opening the drain to its previous capacity. And 
so if the obstruction causes a nuisance, the corporation may be com- 
pelled to  abate it. If the damage to the land of the defendant from 
this ca,use should be assessed to  him, the corporation would acquire 
against him a right to  pond his land perpetually, but not against any 
adjoining or other person injured, or against the public if i t  creates a 
nuisance. These might deprive the corporation of its use of the defend- 
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ant's lands by reason of their right to compel i t  to  open the drain. 
Under a rule which should subject the corporation to damages in 
cases of this sort, it would pay for a right which i t  could never get. 
And even if the ponding were entirely on the land of the defendant, 
so tha t  this result would not follow, and the corporation would obtain 
a perpetual right to  flood the land, yet it is contrary to public policy 
to give to  one not the  owner of the soil, a right to  reduce any land 
to  perpetual uselessness, without necessity and without a correspond- 
ing benefit to any one. 

The case of surface water is different. Every one has a right to 
build on or otherwise improve his own land, subject to  certain equit- 
able limitations which it is not necessary now to  state. If, as  
an incidental consequence of this lawful use, the flow of the (228) 
surface water from adjoining land is obstructed, the  owner of 
such land cannot recover damages as for a tort. Wood on Nuisances, 
Sec. 383; Wafle v. AT. Y. Central R. R.  Co., (N. Y. S. C.) 421; Raw- 
stron v. Taylor, 11 Exch. 369. 

As the defendant could not hereafter compel the corporation to  
remove the surface water thus ponded on his land by the lawful 
construction of the road, he is entitled to have any incidental damage 
from that  cause, assessed to  him in measuring his coinpensation for the 
land taken. 

The case does not show the nature  of the ponding on defendant's 
land. The instructions of his Honor on this point were too general 
and not therefore strictly correct. But  as they were not excepted to  
on tha t  special ground, we should not be disposed to sustain the ex- 
ception and to grant a new trial on tha t  ground alone. 

3. His  Honor instructed the jury that  they niiglit allow to the de- 
fendant damages on account of the  possibility tha t  his cattle might 
be killed by the trains on the road. He had previously instructed 
them tha t  they might allow damages from the necessity for additional 
fencing, and we have said how far in our opinion his instructions on 
that  point were correct. It is clear tha t  if the defendant is allowed 
as damages the expense of additional fencing on his cultivated land 
for preventing his cattle from straying on the road, he ought not 
to  be also allowed damages for the danger which his cattle may incur 
by doing so. Tha t  is a risk which he has received an indemnity for. 
And it might be a question, whether if after having the expense of 
fencing allowed him, he should fail to  maintain a fence, by reason 
of which failure his cattle strayed from his cleared land upon the 
tract of the road and were there run over, and the cars thrown from 
the track and the corporation thereby damaged, it could not recover 
damages from him for the neglect. It is said however, tha t  ad- 
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mitting that  the defendant has been allowed compensation 
(229) for the additional fencing of his cultivated land, he has been 

allowed none for fencing his wild land; that  he has a right to 
graze his stock upon that, and that they may stray from there upon 
the road and be injured, and therefore he is entitled to be compensated 
for this risk which has not been allowed for, and that although it  is 
true that  if the cattle straying upon the road are injured by the 
negligence of the corporation their owner can recover damages, yet 
some cattle may be killed without negligence in the corporation, and 
for the increased danger of this sort the land owner is entitled to 
compensation. The answer to  this is, that the danger that  the cars 
may injure cattle without negligence and consequently without liability 
t o  an action, is not peculiar to the land owner a part of whose land 
is taken. It is common to all who own cattle near the line of the road. 
whether a part of their land is taken for the road or not. It is clear 
that  those persons, no part of whose land is taken, cannot recover 
anything for this danger of possible loss, and as the defendant is not 
required to abate the damage proper to him by reason of any benefits 
which he may derive from the road in common with the whole neighbor- 
hood, so he is not entitled to  be compensated for any damages which 
are in like manner common, such as this we are considering, or such as 
may arise from smoke, noise, etc. I n  Presbery v. Old Colony, etc., 
N. C. W. Co., 103 Mass., 1, and Elizabethtown, etc., R. R. Co. v. Helm, 
8 Bush. (Ky.) 681, the court says, "such depreciation is not occasioned 
directly by any effect upon the land of which the construction or the 
maintenance of the railroad is the cause. It belongs to that class of 
results which necessarily arise from the exercise of the franchise granted 
t o  such corporations in consideration of the general advantage 
which the whole community are expected to  derive from it. The 
annoyances to the land owner are the same in kind, with those u-hich 

are suffered by the whole community." 
(230) We think the Judge substantially erred in holding that the 

danger of injury to  cattle mas an element in the damages to 
which the defendant is entitled. 

PER CURIARI. Venire de novo. 

Cited: R. R. v. Phillips, 78 N.C. 51; Brown v. R. R., 83 N.C. 129; 
Jones v. R. R., 95 N.C. 330; Bridgers v. Dill, 97 N.C. 226;-Bell v. 
R. R., 101 N.C. 23; Fore v. R. R., 101 N.C. 531; R. R. v. Church, 
104 N.C. 529; R. R. v. Parker, 105 K.C. 250; X. v. Wilson, 107 N.C. 
872; A d a m  v. R.  R., 110 N.C. 330; Knight v. R. R., 111 N.C. 83; 
Mullen v. Canal Co., 130 N.C. 501, 502, 503; R. R. v. Platt  Land, 
133 N.C. 270; R.  R.  v. Land Co., 137 N.C. 335; Parks v. R. R., 143 
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N.C. 295; Davenport v. R. R., 148 N.C. 293; R. R. v. McLean, 158 
N.C. 501; R. R. v. Mfg. Co., 166 N.C. 174; R. R. v. Mfg. Co., 169 
N.C. 160; Campbell v. Comrs., 173 N.C. 501; Lanier v. Greenville, 
174 N.C. 317; Elks v. Cofnrs., 179 N.C. 246; Xtamey v. Burnsville 189 
N.C. 41; 8. v. Lumber Co., 199 N.C. 202; Highway Corn. v. Black, 
239 N.C. 203; Gallimore v. Highway Com., 241 N.C. 355. 

STATE v. NANCY CARPENTER. 

The plea of "not guilty" by a defendant charged with a n  assault, makes i t  
incumbent upon the State to prove everything necessary to establish his 
guilt: H e ~ c e ,  when on the trial below, the State failed to prove that  the 
offence had been committed within two years befoye the finding of the 
indictment, the defendant was entitled to a new trial. 

INDICTMENT for Assault and Battery, tried at  Fall Term, 1875, of 
GRAHAM Superior Court, his Honor Judge Cannon presiding. 

The defendant pleaded "not guilty," and her counsel asked the 
court to charge the jury that "as the State did not show, or offer to 
show, that the offence was committed within two years before the 
finding of the indictment, the jury must acquit." 

The court refused to charge as requested, and held that if the defcnd- 
ant relied on the statute of limitations, he must show i t  or give the 
State notice of such defence. 

The jury returned a verdict of guilty and thereupon the defendant 
moved for a new trial. Motion overruled. Judgment and appeal. 

No counsel for defendant in this court. 
Attorney General Hargrove, for the Xtate. 

SETTLE, J. TO an indictment for an assault and battery the (231) 
defendant plead "not guilty," and requested the court to charge 
the jury that as the State did not show, or offer to show, that the 
offence was committed within two years before the prosecution was 
instituted, they must return a verdict of not guilty. The court refused 
so to charge, and held "that if the defendant relied upon the statute 
of limitations, he must show it or give the State notice of it." This was 
error. 

The general issue "not guilty" made i t  incumbent upon the State 
to prove every thing necessary to establish the guilt of the defend- 
ant. 
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We believe a practice has grown up, under which the State does 
not usually, in the trial of misdemeanors, prove, in the first instance, 
venue, time, etc., unless some point be made thereon by the defendant, 
but this practice is permitted merely for convenience and the dispatch 
of business, and ought never to prejudice a defendant who, as in this 
case, relies upon such defences. 

The court might have permitted the prosecution to recall a witness 
and prove time, place, etc., when the defendant asked for instructions 
to  the jury, but instead of so doing a ruling mas made to the prejudice 
of the defendant, for which there must be a venire de novo. 

PER CURIAM. Venire de novo. 

Cited: S. v. Tucker, 127 K.C. 540; S.  v. Holder, 133 N.C. 712; 8. v. 
Brinkley, 193 N.C. 748. 

(232) 
STATE v. MARION ALEXANDER. 

It is not sufficient, to constitute the crime of larceny, that  the defendant I~ave  
the power to remove the property alleged to have been stolen, there must 
be some asportation thereof. 

INDICTMEKT for Larceny, tried before his Honor, Cannon, J., a t  
Fall Term, 1875, of the Superior Court of HAYWOOD County. 

The defendant, with one James Alexander, was indicted for the 
larceny of a hog. 

All the facts necessary to  an understanding of the case, as decided 
in this court, are stated in the opinion of Justice BYNUM. 

There was a verdict of guilty, and judgment, whereupon the de- 
fendant appealed. 

No counsel in this court, for the defendant. 
Attorney General Hargrove, for the State. 

BYNUM, J .  The defendant was indicted for stealing a hog running 
a t  large in the "range." The hog was found dead having been shot. 
I t s  ears had been cut off, and one of its hams skinned, but the skin 
had not been severed from the animal, no part being cut off except the 
ears. There was no evidence that  the hog had been killed elsewhere 
than where found, or had been removed from the spot where it had 
been killed. There v a s  evidence that  the defendant shot the hog and 

184 



N. C.] JANUARY TERM, 1876. 

did the skinning. His Honor charged the jury, that  if the defendant 
shot and skinned the hog, as alleged, and had i t  under his control, 
with the intent to steal, there was in law a sufficient asportation 
and he was guilty. There is error. 

To co~nplete the crime of larceny, i t  is not sufficient that  (233) 
the defendant had the control of the article, that  is, had the 
power to  remove it, but there must be an asportation of the thing 
alleged t o  have been stolen. It is true, a very slight asportation will 
be deemed sufficient, yet there,must be some removal to complete the 
offence. The case here shows that there was no removal of the hog, but 
that  i t  remained in situ, as i t  had been shot down. In  the Xtate v. 
Jones, 65 N. C., 395, i t  was held that the turning of a barrel of turpen- 
tine, which was standing upon its head, over upon its side, with a felon- 
ious intent, was not such an asportation as constituted larceny. So in 
the State v. Butler, 65 N. C., 309, which is a case almost. identica1 with 
this, it was held, that  an indictment at common law, for stealing a 
cow, is not supported by proof that  the cow was shot down and her 
ears cut off by the defendant with a felonious intent, because there 
was no asportation of the cow, the thing charged to have been stolen. 
These cases and others of our own, as u7ell as English, are decisive. 
Xtate v. Jackson, 65 N. C., 305; Roscoe, 570, 2 Bish. Cr. Law, 804; 
2 East, P. C., 556. 

PER CURIAM. Judgment reversed. 

Cited: S. v. Fulford, 124 N.C. 800. 

JOHN B. GREEN v. ROBERT H. HOBGOOD. 
(234) 

I t  is not sufficient for a defendant, for the purpose of perfecting an appeal 
from the judgment of a Justice of the Peace, to the Superior Court, to show 
that  when the case was called for trial on the 3d of October, 1874, i t  was 
continued a t  the instance of his co-defendant: until the 16th day of the 
same month; that  on the said 3d of October, another case. in which he 
was also defendant, and which involved the same merits, was tried, and 
judgment rendered against him, from which judgment his a t t o r n ~ y  
appealed; and that then and there. in the presence of the plaintiff, his 
attorney gave notice to the Justice. that  if neither his client nor himself 
could be present a t  the trial on the 16th, and if judgment should be 
rendered in favor of the plaintiff, he requested the Justice to make this 
entry, "an appeal prayed by the defendant H. alone, and granted as  to 
him ;" that  he did not know whether the plaintiff heard this notice or not. 
The requirements of the State regulating appeals a r e  plain and simple. the 
neglect of which should no longer r e c e i ~ e  the indulgence of the courts. 
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This was a MOTION by the plaintiff to  dismiss an appeal from the 
court of a Justice of the Peace to the Superior Court of GRANVILLE 
County. The motion was heard a t  July (special) Term, 1875, his 
Honor Judge Moore presiding. 

The grounds upon which the motion to  dismiss was based were, 
that no appeal was prayed by the defendant a t  the time the judgment 
was rendered against him in the Justice's court; that  the plaintiff 
was not present, either in person or by attorney, a t  any time when 
an appeal was prayed, nor was any notice ever given t o  the plaintiff 
of an appeal by the defendant, as required by law. 

In  support of the motion the plaintiff filed several affidavits which 
i t  is unnecessary to set out. 

The defendant resisted the motion, and offered in evidence the 
affidavit of A. S. Peace, Esq., his attorney, which was substantially 

as follows: He was of counsel for the defendant, Hobgood, 
(235) a t  the time of the rendition of judgment in the case by the 

Justice of the Peace. He was at Dutchville on the 3d of October, 
1874, on which day the case was set for trial. The case was called 
by the Justice, and continued a t  the instance of the defendant, Chappel, 
to  the 16th day of October. On the 3d day of October, the Justice 
tried the case of John B. Green against Willis Rogers, R. 0. Weathers 
and R. H. Hobgood, and that  he appeared as counsel for Hobgood. 
I n  that case the Justice rendered judgment against the defendants, 
from which judgment, as council for Hobgood, he appealed. Believing 
the merits of this case were the same as those of the case afore- 
said, he had no hope of preventing judgment being rendered against 
his client in this action when it  should be heard on the 16th of 
October, and remembering the distance (eighteen miles) which he 
and his client resided from Dutchville, the place of trial, he then 
and there gave notice to  the Justice that if neither his client nor 
himself should be present a t  the trial, and if the court should render 
judgment in favor of the plaintiff, to  make this entry: An appeal 
prayed by the defendant, R. H .  Hobgood, alone, and granted as to 
him. He did not know that the plaintiff heard the notice to the 
Justice, but he was present and might have heard it  if he desired. 
Before this case was called for trial he had a conversation with the 
plaintiff, in which each party declared it  to be his fixed purpose to  
appeal, should judgment be rendered against him. 

Upon the hearing his Honor allowed the motion, and dismissed the 
appeal, whereupon the defendant appealed. 

No counsel for plaintiffs. 
A. S.  Peace, Busbee & Busbee, and J. W. Hays, for defendant. 
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SETTLE J. This is an appeal from an order of his Honor, Judge 
Moore, dismissing an appeal from a judgment of a Justice 
of the Peace, upon the ground that no appeal was prayed by (236) 
the defendant a t  the time of the rendition of the judgment, 
nor was the plaintiff present in person or by attorney at  any time when 
an appeal was prayed, nor was any notice of appeal from said judg- 
ment ever given to the plaintiff as required by law. 

The statute regulating appeals from Justices of the Peace to the 
Superior Court, Bat. Rev. Chap. 63, Sec. 53, et seq prescribed certain 
plain and simple requirements for perfecting appeals, the neglect of 
which so long since the Code went into operation, should not receive 
the indulgence of the courts. The matters of excuse presented by the 
defendant are not sufficient. 

His counsel referred as to the case of Marsh u. Cohen, 68 N. C., 
283, but that is an authority directly in point against the defendant. 

It is there said, "if an appeal of which no notice had been given 
to the opposite party, (the word no, before notice is omitted in the 
report of the case, but this is evidently a mistake) should be docketed 
in the Superior Court, while the Judge would certainly refuse to t ry 
the case until reasonable notice was given and might dismiss the appeal, 
he might aIso in his discretion retain the case and allow a reasonable 
time in which to give notice." 

I n  the case before us his Honor dismissed the appeal, as we think 
properly. 

His judgment is therefore affirmed. Let this certified, etc. 
PER CURIAM. Judgment affirmed. 

Cited: Richardson v. Debnam, 75 N.C. 392; 8. u. Johnson, 109 
N.C. 854. 

THOMAS GRAY AND ANOTIIER v. JAMES A. GAITHER, Ex'R, ETC. 

When a n  executor converts his real and personal estate into notes and money, 
so as  to lead to a reasonable apprehension that the assets a re  not 
sufficiently secure in his hands, it  becomes the duty of the court, pending 
a n  action for a n  account and payment of the assets, to provide by an order 
in the cause, that  the executor give bond for the protection of the assets, 
and for  the performance of the final decree, and upon his failure so to do, 
to appoint a receiver. I t  is error to appoint a receiver in the first instance. 

MOTION in the cause, heard before Cloud J .  a t  Fall Term, 1875, of 
the Superior Court of DAVIE County. 
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The action was commenced a t  Spring Term, 1874, for an  account and 
settlement. The facts in the case as disclosed by the record sent t o  
this court upon the appeal are substantially as follows: 

James Gray died in tlie county of Davie in the year 1873, leaving 
a last will in writing in which he appointed the defendant his executor. 
On the 20th day of September, A. D. 1873, this will was admitted t o  
probate, and the defendant duly qualified as executor. 

At  Spring Term, 1874, of Davie Superior Court, the plaintiffs after 
due notice upon affidavit, moved the court to appoint a receiver of the 
assets of the testator in the hands of the defendant. The motion was 
allowed, and one William Anderson was appointed receiver by the 
court. Anderson failed to give bond as required in the order of 
appointment and did not accept, and at Fall Term, 1874, after due 
notice upon the affidavit of the defendant, tlie order appointing Ander- 
son as receiver was vacated by the court. 

After due notice, the plaintiff upon the affidavit of L. Q. C. Butler, 
again moved the court to appoint a receiver. The affidavit of Butler 
is t o  the following effect: "That James A. Gaither, the defendant has 

sold his homestead tract of land to Robert Albea, and has de- 
(238) livered possession in part of said land, and of a house on said 

land. That he owns no other lands, That  he has publicly sold 
to  the highest bidder his personal property over a week ago, including 
his household and kitchen furniture, and that  he now owns no real or 
personal estate except money or debts for his property sold. 

Tha t  i t  is reported that James A. Gaither has made these sales 
of his property with the purpose of removing from the State of Iiorth 
Carolina to Texas. That i t  is understood that  sales, both of his real 
and personal property, were for cash, and affiant knows that  some 
of the personal property has been delivered to the persons who are 
said to  be the purchasers. That the removal of James A. Gaither from 
the State of North Carolina with the proceeds of the sale of his real 
and personal property would prevent the plaintiffs froni collecting 
any judgment they may recover in the cause, except a t  the will and 
pleasure of J .  A. Gaither. That said Gaither has sold the rents of 
the lands for the year 1875 recently, with which the plaintiffs seek 
to  charge him in this suit, and has given no bond to secure any part 
of the assets in his hands as executor. 

The defendant resisted the motion, filing an affidavit to the following 
effect: That  he is vorth three thousand dollars. That he is not in- 
debted exceeding fifty dollars. That he is worth as much now as he 
was on the day the testator appointed him as executor of his will. That  
a t  the time, and before the testator (who was an uncle of affiant,) 
made his will, affiant resided but two miles from him. That the 
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testator well knew all about affiant, the value of his property, etc., and 
in view thereof committed the execution of said will to  affiant, who 
accepted the same in good faith, has committed no breach of his duty 
and does not intend to  do so. 

Tha t  while it is true that  affiant did speak of removing to  the 
West, and for some time intended to  do so, a t  no time did he intend to  
leave the State without first coming to  a settlement of his 
executorship and turnmg over to  those entitled thereto the (239) 
estate in his hands. That he spurns the idea insinuated in the 
application for a receiver, that  he ever for a moment had any idea of 
carrying from the State one cent of his testator's estate. That  it was 
expectation of affiant and the plaintiffs tha t  this action would have 
been tried a t  the last term of Davie Court, and if it had been, affiant 
intended to settle up the estate and remove to  Oregon, but when 
he ascertained that  it would not be, and was not tried, on consultation 
with his counsel and those claiming interest in his testator's estate 
adversely to  the plaintiffs, he gave up and abandoned the idea of 
removing from the State. Tha t  defendant has sold his lands for 
$2,200.00 and has also sold such of his personal property, (some $400 
or $500 worth,) as he would not need in the business in which he was 
about to  engage, to  wit: the manufacture of tobacco. 

Tha t  having entirely given up his intention of removing from the 
State, he has entered into a contract of partnership with J. M. & A. 
Turner, who are experienced and successful tobacco manufacturers 
near Cool Springs, in the county of Iredell. That  affiant expects to  
remove to their said factory in a few days, vhich is only four miles 
from his present residence. That  affiant does not intend to  remove 
from Iredell County, nor does he expect to remove any of his funds 
from that  county, but honestly, and bona fide, intends using them in 
manufacturing tobacco, and expects to make much larger profits there- 
from than from farming. It is true (as i t  Tvas his duty) that he has 
sold the rents of his testator's lands for this year, but will keep the 
same and use the proceeds in a due course of administration of his 
testator's estate. That  affiant, in testator's lifetime, and t o  his knowl- 
edge, advertised his said lands for sale." 

Upon the hearing, his Honor allowed the motion of the plaintiff?, 
and one Martin R. Chaffin was, by the court appointed receiver, 

From the ruling of his Honor the defendant appealed, upon (240) 
the ground tha t  the facts in the case are not, in law, sufficient 
to  warrant the ruling of the court. 

Wilson, for the appella7zt. 
Bailey and Clement, contra. 
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GRAY I?. GAITHER. 

PEARSON, C. J. When an  executor is guilty of a devastavit by apply- 
ing the funds of the estate to  his own use, i t  is the duty of the court 
to appoint a receiver and take the estate out of his control. 

I n  our case there is no allegation that  the executor has misapplied the  
funds of the estate to  his own use; but the motion for a receiver is  
put on the ground tha t  the estate is insecure in the hands of the exe- 
cutor by reason of the fact that  he has sold his land and personal 
property and now has no estate except what consists of money and 
notes, which can be easily removed out of the jurisdiction of the court. 
When an  executor becomes insolvent after his appointment, or his 
insolvency was not known to the testator, i t  is the duty of the court 
to require him to secure the fund by a sufficient bond. Otherwise when 
his insolvency is known t o  the testator-for i t  may be tha t  he would 
rather confide in an insolvent man in whose honesty he has full 
confidence-than in one whose solvency is not doubted. 

So, when an executor is a non-resident, so that  the court can take 
no personal control over him, he is required t o  give security. So when 
an executor converts his real and personal estate into money and 
notes, so as to lead to a reasonable apprehension tha t  the assets are 
not sufficiently secured, as is found to be the fact in this case, it be- 
comes the duty of the court, pending an action for an account, and 
payment of the assets, by an order in the action, to  provide for the 
security of the fund. Thus far, we agree with his Honor, but the doc- 

trine of the court only justifies an order for the protection of the 
(241) assets against this apprehended danger in the first instance, 

and does not justify an order for the appointment of a receiver, 
as in case of a dereliction of duty on the part  of the executor in direct 
reference to his managenlent of the estate. 

There is error. This opinion will be certified to  the end that an 
interlocutory order may be made in the court below, requiring the 
executor to give bond, etc., for the protection of the assets, and to  
perform the final decree in the cause, and in case he fails to give 
such bond, tha t  a receiver may be appointed. 

PER CCRIAM. Judgment accordingly. 

Cited: Strayhorlz v .  Green, 92 N.C. 121. 
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LEONIDAS C. EDWARDS v. ARCHIBALD KEARSEY. 

No levy of execution upon property or sale under the same, made snbseqnent 
to the ratification of the present Constitution of this State, and the Act of 
1868, Battle's Revisal, chap. 56, (known as the "Homestead Law,") will 
divest the right of the defendant in execution to a homestead; and it is 
immaterial whether the debt upon which judgment has been recovered 
was contracted prior or subsequent to the adoption of the Constitutioil 
and said Act. 

CIVIL ACTION, in the nature of Ejectment ,  tried before his Honor, 
Judge Albertson, at  Spring Term, 1873, of GRANVILLE Superior Court. 

The plaintiff offered in evidence various judgments rendered against 
the defendant for debt, interest and cost, and docketed in Granville 
County, as follows: 

One on the 16th day of December, 1868, and one on the 16th 
day of October, 1868, and one on the 7th day of January, 1869. (242) 

The plaintiff further offered in evidence writs of fieri facias 
issued upon these judgments respectively, and levied upon the locus 
in quo, and also writs of vendit ioni  exponas. It was in evidence, that 
by virtue of the writs of venditioni exponas, the sheriff, after due 
advertisement, offered the locus in quo for sale, as the property of 
the defendant, to the highest bidder, a t  public auction, on the 6th day 
of March, 1869, when the plaintiff became the purchaser and took the 
sheriff's deed therefor, dated March 6th, which deed was duly registered 
and offered in evidence by the plaintiff. 

It was further in evidence that the debts for which the said judgments 
were rendered were contracted prior to the adoption of the present 
Constitution of North Carolina. 

On behalf of the defendant, it was in evidence that at  the time of 
said levies and sales, the locus in quo was the only real estate owned 
by him, and did not exceed the value of one thousand dollars, and 
that  the defendant and his family resided thereon. That  the whole 
of said land was sold absolutely by the sheriff, no homestead ever 
having been allotted to the defendant. 

The defendant further offered to prove by competent evidence 
that on the 22d day of January, 1869, he applied to a Justice of the 
Peace, for the county of Granville, for an allotment of his homestead 
in the locus in quo.  That in accordance with his application, three 
disinterested freeholders were appointed by the said Justice to allot 
to the defendant his homestead. That the commissioners so appointed 
did assign to the defendant the whole of the locus in quo, as a home- 
stead, and duly made a report thereof according to law. That this 
report was returned to the office of the Register of Deeds, for registra- 
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tion, but the report having been lost or mislaid after i t  came to the 
hands of said officer, was never registered. That  diligent search had 

been made for the report, but the same could not be found. The 
(243) defendant then introduced in evidence a correct copy of said 

report. The plaintiff objected, and the evidence was ruled out 
by the court. To this ruling of the court the defendant excepted. 

The court instructed the jury, that if they believed the evidence they 
should find for the plaintiff. To this the defendant again excepted. 

There mas a verdict and judgment for the plaintiff, whereupon the 
defendant appealed. 

Attorney General Hargrove, for the appellant. 
Haywood and Batchelor & Son, contra. 

BYNUM J .  As the case states particularly the dates of docketing 
the several judgments, and that writs of fiem' facias were issued on 
the judgments and levied upon the lands, which were afterwards sold 
under writs of venditioni ezponas, and no reference whatever is made 
t o  the time of the levy, we .think it is sufficiently clear that  no levy 
was made upon the land until after the judgments were docketed. 
As the judgments were not docketed until after the adoption of the 
Constitution and the ,4ct of 1868, Bat. Rev. Chap. 55, known as the 
homestead law, any levy subsequent to  that  time ~ ~ o u l d  not divest 
the defendant of his right of homestead. McKeethan v. Terry, 64 N. C., 
25. I n  the light of our decisions, i t  is immaterial whether the judg- 
ment debts were contracted prior or subsequent t o  the homestead 
law, the defendant was entitled to  the benefit of its provisions, and his 
title to  the land and right of possession are not divested by the sale 
and sheriff's deed. Hill v. Kessler, 63 N. C., 437. Crummen v. Bennett, 
68 K. C., 494. Wilson v. Sparks, 72 N. C., 208. Abbott v. Cromartie, 
72 N. C., 292. 

There is error. Judgment reversed. 
PER CURIAM. T'enizzre de now. 

Cited: Mebane v. Layton, 89 N.C. 399; Lowdermilk v. Corpening, 
92 N.C. 335. 
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STATE T. WARREN YANCEY. 
(244) 

A threat to use a deadly weapon, with a present power to do so, is justifiable 
in the protection of the property of the defendant, where i t  appears that 
no battery was committed and the defendant did n o t  use the weapon fur 
any other purpose than the actual protection of his property. 

INDICTMENT for assault, tried before his Honor Moore J., at July 
Special Term, 1875, of the Superior Court of GRANVILLE County. 

Trial by jury having been waived his Honor found the following 
facts: On 9th day of January, 1875, about 12 o'clock, the prosecutor, 
William D. Royster, was in the public highway near Nutbush Bridge 
in the county of Granville, and the defendant was in an adjacent field. 
The defendant rode up to the fence which separated the field from the 
highway and asked the prosecutor if he had seen any hogs. The 
prosecutor said he had not. The defendant, who was riding on a 
mule, turned to ride off when the prosecutor hailed him and asked 
if he had paid a debt, for which the prosecutor was a surety. The 
defendant stopped and answered no. The prosecutor then said "War- 
ren, you have got my saddle?" The defendant said "no, I brought this 
saddle of a horse-drover and paid him $8.00 for it." The defendant then 
got off his mule. During the conversation the prosecutor took hold 
of the stirrup leather of the defendant's saddle, and while holding 
i t  he called to one Thomas Parham, who was some distance off and 
said, "Oh! Tom come here." The defendant twice requested the 
prosecutor to "turn loose" his saddle, with which request the prose- 
cutor refused to comply. When the defendant saw Parham ap- 
proaching, putting his hand into his pocket and taking his knife 
therefrom he said to the prosecutor, "If you don't turn my saddle loose 
I'll cut you loose." The defendant at  that time was distant five or 
six feet from the prosecutor and started towards him. The prosecutor 
did turn loose the saddle and stepped back from the mule. 

Upon this state of facts the court adjudged that the defendant (245) 
was guilty and sentence was pronounced. Thereupon the de- 
fendant appealed. 

Young, for the defendant. 
Attorney General Hargrove, for the State. 

READE, J. When the defendant drew his knife and threatened the 
prosecutor and started towards him, being already within five or six 
feet of him, this was undoubtedly an assault, and the defendant is 
guilty, unless the conduct of the prosecutor made the assault justifiable. 
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The prosecutor, a t  that time was coivmitting a trespass upon the 
property of the defendant in his presence, by holding on to the 
defendant's saddle and claiming it  as his own, and calling to  another 
for help with the purpose of taking it by force, as the defendant had 
reasonable ground to believe. This conduct of the prosecutor was 
not such as to  justify an actual battery with the knife in the first in- 
stance; but the defendant had the right to  do wha t  was necessary 
to  make the prosecutor let go his saddle, beginning with moderate 
force, and increasing in the ratio of the resistance, without measuring 
it  in golden scales. We are not left to  any speculation as to  whether 
he used too much or too little force; for the result shows that  he used 
just enough to accomplish his purpose. If he had used more he would 
have injured the prosecutor. If he had used less, and allowed the 
prosecutor's help to  come up he would have lost his property, or en- 
gaged in an unequal contest, with probably serious consequences. 

A threat to use a deadly weapon, with the power to  do it, may often 
be justifiable, when a battery with the same would not be. And this 
is one of those cases. 

There is error. This will be certified. 
PER CURIAM. Judgment reversed. 

Cited: 8. v. Dixon, 75 N.C. 281; S. v. iluston, 123 N.C. 751; Curlee 
v. Scales, 200 N.C. 614. 

(246) 
STATE Y. CEPHUS HCDSOS. 

Where the jury return a verdict of "guilty of shooting," upon a n  indictment 
for an assault and battery, drawn in the usual form, judgment will be 
arrested. 

Whether, if the bill had charged that the assault was niade, by shooting at  the 
prosecutor, the verdict could be sustained, Quere? 

INDICTMENT for Assault and Battery,  tried before his Honor Watts ,  
J., a t  Fall Term, 1875, of the Superior Court of GRANVILLE County. 

The indictment was drawn for an assault and battery in the usual 
form. 

The jury returned a verdict of "guilty of shooting" and thereupon 
the counsel for the prisoner moved the court in arrest of judgment. 

The motion was overruled and the defendant appealed. 
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N o  counsel in this court for the defendant. 
Attorney General Hargrove, for the State. 

BYNUM, J. The defendant was indicted for an assault and battery, 
in a bill drawn in the ordinary form. The jury for their verdict re- 
turned "that the said Cephus Hudson is guilty of shooting." Shooting 
a t  what? In  what direction? If a t  any human object, was that object 
within the carrying distance of the gun, so as to constitute an assault? 
If the indictment had charged that the assault was made by shooting 
a t  the prosecutor, possibly the verdict could be sustained by the 
reasonable certainly of its meaning, to be obtained by construing the 
bill and verdict together. But the instrument contains no such charge, 
and the verdict standing by itself is therefore senseless, certainly i t  
is not responsive to the indictment. The courts should never allow 
such absurd and irresponsive verdicts to be recorded. They 
should have the jury to correct them, so as to be in conformity (247) 
to law and to present an intelligent record. State v .  Arrington, 
7 N. C., 571. 

There is error. 
PER CURIAM. Judgment arrested. 

Cited: S. v. Whitaker, 89 N.C. 474; 8. v. Whitson, 111 N.C. 697; 
3. v. Parker, 152 N.C. 791; S. v .  Brame, 185 N.C. 633; S. v. Potter, 
185 N.C. 743; S. v. Snipes, 185 N.C. 746; Allen v. Yarborough, 201 
N.C. 569; S. v .  Noland, 204 N.C. 334; S. v .  Perry, 225 N.C. 177. 

STATE v. WILLIAM E. NORWOOD. 

Where, upon the trial of a n  indictment for larceny, the court charged the 
jury: "To decide the case by the evidence alone; that on account of the 
color of the defendant, (who was a white man,) they should require no 
other or stronger proof to convict him, than they would if the prosecutor 
(who was a colored man) were on trial and the defendant were his 
prosecutor. That the proposition, "that before the jury can convict on 
circumstantial evidence, they must be a s  well satisfied of the guilt of the 
accused, a s  if one creditable eye witness had testified to the fact," was 
not a rule of law, but only a n  illustration-all that was intended by the 
comparison, was to inform the jury that they must be fully satisfied, 
beyond a reasonable doubt, of the guilt of the accused. When a single 
eye witness swears to the fact of guilt, if the jury believe him, there is  
a n  end of the matter ; while in  many cases of circumstantial evidence, the 
mental operations a re  much more complex, and then the comparison 
might mislead instead of assisting the jury. In either case the jury must 
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be fully satisfied. The expression, "testimony of an eye witness,'' is no 
more a fixed phrase in the law, than "reasonable doubt." And after the 
case had been sabmitted to the jury and they were about l e a ~ i n g  the box, 
the court further charged: Gentlemen, you will find whether the de- 
fendant is guilty on the first or second count-that is, nhether lie is 
guilty of larceny, or of receiving the stolen goods, lcaowing them to be 
stolen, if you find him guilty a t  all:" I t  w a s  h e l d ,  that  there sta5 110 
error in the matter of the charge, nor in the manner of sub~nitting it  to 
the jury. 

INDICTMENT for larceny and receiving goods knowing them to be 
stolen, tried before his Honor Judge Moore, and a jury, a t  

(248) July (Special) Term, 1875, of the Superior Court of GRANVILLE 
County. 

The defendant, a white man, was indicted for stealing tobacco, the 
property of a colored man. I n  his argument to  the jury the solicitor 
alluded to this fact and urged them to guard against the prejudice of 
race. 

His Honor in his charge urged the jury '(to decide the case by the 
evidence alone; that  on account of the color of the defendant they 
should require no other or stronger proof to  convict him than they 
would if the prosecutor mere on trial and the defendant were his 
prosecutor." 

T o  the charge of his Honor the defendant excepted. 
The defendant's counsel upon the argument stated as a rule of 

law, "before the jury can convict on circumstantial evidence, they 
must be as well satisfied of the guilt of the accused as if one credible 
eye witness had testified to the fact,'' and requested his Honor so 
to  charge. 

His Honor declined t o  give the special instruction prayed for, and 
charged the jury, "Such was not a rule of law, but only an illustration 
-all that  was intended by the comparison was t o  inform the jury that 
they must be fully satisfied beyond a reasonable doubt of the guilt 
of the accused. When a single eye witness swears to  the fact of guilt, 
if the jury believe him, that is an end of the matter, while in many cases 
of circumstantial evidence the mental operations are much more coni- 
plex, and then the comparison might mislead instead of assisting the 
jury. I n  either case the jury must be fully satisfied. The expression, 
"testimony of an eye witness" is no more a fixed phrase in the law than 
"reasonable doubt." 

The defendant again excepted. 
After the case was submitted to the jury and when they were about 

leaving the box, his Honor said to  them, "Gentlemen, you will find 
whether the defendant is guilty on the first or second count-that is, 
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whether he is guilty of larceny or of receiving the stolen goods, 
knowing them to be stolen, if you find him guilty a t  all." (249) 

The jury returned a verdict of guilty of receiving the goods 
knowing them to have been stolen. The defendant thereupon moved 
the court for a venire de novo. The motion was overruled and the 
defendant appealed. 

Young, for the defendant. 
Attorney General Hargrove, for the State. 

PEABSON, C. J .  We have given to the elaborate argument of the 
counsel for the defendant full consideration, and do not, by the aid of 
it, see in the charge, or in the manner of submitting the case to  the 
jury, any error of which the defendant has a right to  complain. 

The propriety of the allusion by the Solicitor to  the fact, that the 
prosecutor mas a colored man and the defendant a white man, depends 
on the incidents and surroundings of the trial, which are not set out 
in the statement of the case. But the defendant has no ground on 
which to  complain of the charge, for his Honor holds the scales of 
justice even. 

Indeed, it may be thought that his Honor leaned to the side of the 
defendant in order to  meet a prejudice against a white man who would 
steal from a negro. Although the crime of stealing admits of no 
degrees of comparison as "mean, meaner, meanest," i t  may be that 
by reason of prejudice, in the county of Granville, a white man who 
steals from a negro is mean in an extra superlative degree. But of 
this, we are not informed by the record. 

No error. Certified. 
PER CURIAM. Judgment affirmed. 

Cited: X. v. Carson, 115 N.C. 744; S. v. Adams, 138 N.C. 695; 
S. v. Charles, 161 N.C. 289; S. v. Jones, 182 N. C. 786; S. v. Shook, 
224 N.C. 732. 

P. S. HEILIG AXD OTHERS, ADMINISTRATORS V. H. A. LENLEY AKD EDWARD 
SHAVER, ADM'RS, ETO. 

Where a sheriff, who by negligent delay in collecting a n  execution, had 
rendered himself liable to the plaintiff. paid off the debt in his own 
exoneration, and took an assignment from the plaintiff to a third person 
in trust for himself; Held, that  the judgment was not thereby ex- 
tinguished, and nothing else appearing, the assignee was entitled to an 
alias execution thereupon. 

197 
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This was a MOTION in the cause, heard before his Honor, Cloud, J., a t  
Fall Term, 1875, of the Superior Court of ROWAN County. 

It was admitted that  the plaintiffs obtained judgnient against the 
defendants' intestate and others at Fall Term, 1869, of Rowan Superior 
Court, for the sum of one thousand dollars, and interest thereon from 
the 20th day of September, 1869, and also for costs. That an execution 
issued to the sheriff of said county, returnable to Spring Term, 1871; 
that  after the said execution was spent, and while the same was in the 
hands of W. A. Walton, the then sheriff of Rowan County, who was 
sheriff a t  the time the execution issued, said Walton paid t o  the plain- 
tiffs the amount of said execution, before the same had been returned 
to court, and the plaintiffs endorsed the execution, as follows: 

"I assign the within execution to  L. W. Walton, without recourse; 
August 28th) 1871," the same being signed by all of the plaintiffs. 

It was further admitted that L. W. Walton was the son of TTT. A. 
Walton, the then sheriff of Roway County; that  the said sheriff paid 
the value of the execution with his own funds and had the same 
assigned as aforesaid. 

The plaintiffs moved the court for leave to issue execution 
(251) against the defendants for the collection of the judgment for 

the benefit of L. W. Walton. 
The defendants' counsel resisted the motion upon the grounds: 
1. That there had been no legal assignment of the judgment t o  

L. W. Walton. 
2. If there was an assignment, i t  mas made with the money of the 

sheriff of Rowan County, and that  an assignment made under such 
circumstances was contrary to public policy, and therefore void. 

Upon the hearing, the motion was allowed by the court, and the 
defendants appealed. 

McCorkle & Bailey, for the appellants. 
Battle, Battle & Mordecai, and J. S. Henderson, contm. 

RODMAN. J. The question is whether a Sheriff who has made him- 
self liable to a plaintiff by his negligent delay in collecting an execution, 
and who pays off the debt in his own exoneration and takes an assign- 
ment from the plaintiff to  a third person in trust for himself, has 
thereby extinguished the judgment, so that he cannot have an alias 
execution issued to another officer upon i t?  

The cases cited by the learned counsel for the defendants from New 
York do certainly establish that,  in that State, upon grounds of public 
policy, the judgment is absolutely extinguished. Reed v. Pruyn, 7 
Johns., 426; Sherman v. Boyce, 15 Johns., 443; Bigelow a/ .  Provost, 
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5 Hill, 566, and others which may be found cited in a note to  Herman 
on Execution, 205. Nor is this doctrine confined to New York. It 
is so held in Alabama: Rountree v. Weaver, 8 Ala., 314; Boren v. 
McGehee, 6 Porter, 432; Crzitchfield v. Haynes, 14 Ala., 49; in 
Tennessee, Xmith v. Hermart, 1 Cold., 141 ; but see Lintry v. Thompson, 
1 Head, 456; in M.issouri, Garth 21. Campbell, 10 Mo., 154; in Maine 
and Massachusetts, unless the Sheriff takes an assignment from the 
plaintiff, the judgment is extinguished, but if he does, it is not. 
Whittier v .  Hemzngway, 22 Me., 238; Allen v. Holden, 2 Mass., (252) 
133; Dunn v .  Snell, 15 Mass., 481. So in Georgia, Arnett v. 
Cloud, 2 Ga., 53; and perhaps in some other States. 

The foundation of all these cases seems to be that  of Reed v. Pruyn. 
I n  that  case the Sheriff having a ca. sa., against Staats, under which 
Staats was arrested, procured him and Pruyn to confess a judgment 
in favor of the plaintiff for a larger sum, and the Sheriff paid the 
amount of the execution to  the plaintiff. I n  a few days he took out a 
ca. sa. on the judgment confessed by Staats and Pruyn, and took 
their note for a still larger sum, and gave them a receipt for the amount 
of the first judgment. Afterwards the Sheriff advertised the property 
of Pruyn and Staats for sale under an execution upon the judgment 
confessed, and they moved to set aside the execution, and for an 
entry of satisfaction on the judgment confessed. The court granted 
the motion, and there can be no doubt was right in doing so. 

-4 sheriff who has an execution against a defendant and as the 
price of indulgence takes from him a judgment confessed, or a note, 
for a larger sum, is guilty of oppression and of a breach of official 
duty, and on grounds of public policy such judgment confessed, or 
note, must be held void, notwithstanding the sheriff has paid the 
plaintiff in the original judgnlent the amount of his claim. And a 
fortiori any acts of the sheriff after he had acquired his interest, under 
an execution whether issued upon the original judgment confessed, 
were in like manner void as to  the defendant in the execution. This 
last proposition has long been settled. Bat. Rev. Chap. 25, Coroner; 
Chap. 106, Sheriff; Bowen v. Jones, 35 N. C., 25; McLeod v. McCall, 
48 N. C., 87; Stewart v. Rutherford, 49 N. C., 483. And the first we 
conceive to  be equally clear upon general principles. See also Bat. 
Rev. Chap. 106, Sec. 17. 

KENT, J., in delivering the opinion of the court (after citing the 
cases of 'Ct7a12ace v. l;t7eedale, Noy. 107: Langdon v. Wallis, 
Lutw. 587; Speake v. Richards, Hob. 206, and Ward v. Hauchel, (253) 
1 liela. 651,) says, "The practice of sheriffs of paying executions 
themselves, and taking security and judgment bonds from the 
party over whom they have at the time such means of coercion 
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is to  be strictly and vigilantly ~vatched by the courts. Such humanity 
is imposing, but i t  may be turned into cruelty. Nothing is more 
important to  the honor of the administration of justice, than that the 
officers of the court should not use its process as the means of making 
unequal bargains, and taking undue advantage. The facts in this 
case have the appearance of an instance of gross abuse." 

H e  concludes by saying, "I am happy therefore that the sheriff 
will be driven to seek his remedy upon the note, when the legality of the 
increase of the original debt will be open to further investigation." 

We think that in the subsequent cases in New York, and in the others 
elsewhere that  have followed this case, the opinion of the eminent 
Judge has been misconceived, and an extension given to it which was 
not intended, and which cannot be supported by reason. An opinion 
applicable to a special case, has been converted into a general and 
arbitrarv rule. 

I n  the present casc, the sheriff having an execution against the 
defendant paid i t  to  the plaintiff in his own exoneration and took an 
assignment on the execution to his son, whether as a trustee for him- 
self, or as a gift to  the son, is not material. He now moves that an 
alias execution may issue to his successor in office, for his benefit. 
There has been no oppression as there clearly mas in the case of Reed 
v. Pruyn, 7 Johns. 426, and the debt has not been increased. . 

We are a t  a loss to  conceive what public policy 177ill be violated if the 
motion is allowed. 

It is said that  if a sheriff can escape amercement by paying an 
execution which i t  was his duty to collect, he will be induced to delay 
enforcing executions, and creditors may be injured. The creditor 

cannot be injured if the debt is paid. And it cannot be a 
(254) wrong to the debtor if a sheriff who, relying perhaps on his 

promise to  pay the money by the return day, has made himself 
liable by his indulgence, is allowed after payment to  stand in the posi- 
tion of the creditor. If public policy forbids such payments by 
sheriffs, and for that reason the judgment is extinguished, it would 
seem that the same principle would forbid any recovery by the 
sheriff of the money so paid by him. But the principal case me have 
commented on, holds that the sheriff might sue upon the aote which 
he had taken, and recover  hat might be just. 

It is also said in Roundtree v. Weaver, 8 Ala., 314, that the sheriff 
in an action against the defendant can recover the money paid for 
his benefit. And in Lintx v. Thompson, 1 Head 456, it is said that if 
the sheriff is compelled to pay the debt by a judgment of a court, 
there is an implied transfer of the plaintiff's debt to  him. These cases 
thus acknowledge that i t  would be inequitable for a defendant to 
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receive the benefit of the sheriff's payment, and refuse to re-imburse 
him. It is true that the defendant did not previously request the 
sheriff to  pay the debt, and that in general no one can make himself 
the creditor of another by officious service, or by officiously paying a 
debt for him. But where a sheriff, a t  the express or presumed request 
of a defendant in execution, indulges him so that the sheriff is compelled 
to pay the debt, there is a clear equity for re-imbursement. The 
acceptance of the discharge of the original debt by the defendant in 
execution, may be considered as a ratification of the sheriff's act, and 
as equivalent to a prior request. It is somewhat like a case where one 
accepts a draft about to be protested for non-acceptance, for the 
honor of the drawer. If this equity for re-imbursement be admitted 
as a foundation for an action, why is i t  illegal and against public 
policy for the sheriff to take an assignment of the execution, which 
gives him no more than he would have a right to recover? The form 
of the recovery is not an essential part of the equity, and there 
is no reason why the sheriff should be put to the circuity of (255) 
an action. 

It has been seen that in Main and Massachusetts i t  is held that 
where the sheriff takes an assignment of the judgment from the plain- 
tiff in execution, the judgment is not extinguished. The decisions in 
those States support our decision in the present case. We think also 
that they imply that it is not against public policy for a sheriff to 
pay off a debt in his own exoneration; for if it were, an assignment 
would not be sustained. 

We concur with the Judge below, that the motion should be allowed. 
Judgment affirmed. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

JORDAN WOMBLE v. GEORGE LITTLE AND HENRY MORDECAI. 

Where A confessed judgment in  a court of a Justice of the Peace, in  favor 
of B, upon a note, upon its face bearing interest a t  the rate  of eight per 
cent., and the Justice gave judgment for the principal of the note, "with 
interest from date," and the judgment being sent to the Superior Court 
to be docketed, execution was thereon issued for  the principal sum "with 
interest a t  8 per cent :" Held, that there was no material variance between 
the judgment a s  rendered and the transcript upon which the execution 
issued. 

This a MOTION in the cause heard before his Honor Judge Watts, 
a t  Fall Term, 35~76 of the Superior Court of WAKE County. 
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The motion was "to reform the judgment entered, and for an order 
to  issue to  the Sheriff of Wake County to  suspend the sale of property, 

upon which he had levied, until the nlotion was heard." 
(256) His Honor granted an order to the Sheriff to suspend the sale 

from day to day until the hearing, when the following facts were 
found : 

1. That the defendant, George Little, made to the plaintiff his 
promissory note on the 10th _day of April, 1874, for the principal sum 
of two hundred dollars, with interest a t  eight per cent, payable one 
day after date. 

2. That a summons was issued by a Justice of the Peace, against 
the defendant on the 13th day of April, 1874, who accepted service and 
confessed judgment on the same day, according to specialty filed. 
That  said judgment was stayed by giving the defendant, Henry Morde- 
cai as surety. 

3. That a transcript of said judgment was sent up to  the Superior 
Court and docketed on the 19th of June, 1875. Said docket shows 
that  the judgment was for two hundred dollars, and interest from 
the 10th day of April, 1874, at 8 per cent. The transcript is for two 
hundred dollars, and interest from the 10th of April, 1874. 

4. The execution issued by the Superior Court Clerk on the 19th 
day of June, 1875, was for the principal sum of two hundred dollars, 
with interest from the 10th day of April, 1874, a t  8 per cent. 

Upon these facts his Honor refused the motion, and thereupon the 
defendants appealed. 

Jones & Jones, for the  appellants. 
A. M. Lewis ,  contra. 

SETTLE, J. The defendant's appeal rests upon the idea that  there 
is a variance between the judgment rendered by the nlagistrate and 
the one docketed in the office of the Superior Court Clerk, when, in 
fact, though expressed in words somewhat different, they mean precisely 
the same thing. The defendant contends that the Justice's judgment 
implies interest at  six per cent. only. But of course his judgment, 

giving "interest from 10th day of +April, 1874," upon a note 
(257) which specified on its face that i t  should bear interest a t  eight 

per cent. per annum, could mean nothing else than interest a t  
eight per cent; and when the Clerk, in docketing the Justice's judg- 
ment, which was taken by confession, according to specialty filed, 
added the words "at eight per cent." he did not, in the least deg---1 
change the sense of the legal effect of the Justice's judgment 

The judgment of the Superior Court is affirmed. 
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There are four other cases between the same parties, and involving 
the same point, before us a t  this term. Let judgment be entered in 
all in conformity to  this opinion. 

PER CURIAM. Judgment affirmed. 

Cited: Cotton Mills v. Bums, 114 N.C. 356. 

FLORA McFBRLAND v. JOHN W. McKBL'. AD~M'R, ETC. 
(258) 

A bequest to the following effect, "I leave in the hands of my executor to 
be hereinafter named, eight hundred dollars, to be by him applied. 
according to his discretion and a s  necessity may require, to the use and 
benefit of my daughter (the plaintiff) ; and should he, my executor. deem 
i t  advisable so to do, he may invest the whole or any part of this a~riount 
in the purchase of land for the use of my said daughter, which land, 
if thus purchased, shall vest a t  her death in the heirs of her body. if 
any then living; but if not, in the next of liin, share and share alike" etc., 
vests no discretion in the executor, except to pay over the money a s  the 
legatee might need it, or to invest it in land for her benefit. 

The  Superior Court in term, has original jurisdiction of a n  actiou to recover 
a legacy, TI-here the same has been assented to, or is sought to be enforced 
a s  a trust. 

I n  an action against an admtnistrator of a n  executor to have him declare a 
trustee of the plaintiff as to certain funds held by his intestate a s  a 
legacy to the plaintiff, the fact that he is only a n  administrator of the 
executor, and not the executor of the will, cannot arai l  the defendant a s  a 
defence against a n  account of the fund, where it  is admitted that  the 
same is in his hands. 

This was a CIVIL ACTION for the recovery of a legacy, tried before 
his Honor, Judge Buxton, a t  Fall Term, 1874, of RICHMOND Superior 
Court. 

The plaintiff in her conlplaint alleged that her father, Daniel Blue, 
died in 1844, leaving a large estate; that  he made his last will and 
testament, and appointed his son, PYrlalcolm Blue, executor to  his said 
will, which was duly admitted to  probate in the proper court, and 
the said Malconi Blue qualified as executor thereto. That said execu- 
tor settled up the estate and paid off the legacies, except the one given 
t o  Flora McFarIand, to which he assented and promised to pay, but 
failed so to  do, and died without paying any portion thereof. That  
Daniel Blue, her father, left a legacy in the hands of Malconi Blue, 
his executor, of eight hundred dollars to  the use and benefit 
of the plaintiff, in the following words, to  wit: (259) 
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'(Item 10th. I leave in the hands of my executor, to be here- 
after named, eight hundred dollars, t o  be by hinz applied according 
to his discretion and as necessity may require, to the use and benefit 
of my daughter, (the plaintiff;) and should he, my executor, deem it 
advisable so to  do, he may invest the whole or any part of this amount 
in the purchase of land for the use of my shid daughter, which land, if 
thus purchased, shall vest a t  her death in the heirs of her body if any 
then living; but if not, that said land belonged to the next of kin, share 
and share alike, and my executor to  take title t o  the land accordingly." 

That the plaintiff requested the administrator to  invest a portion of 
said fund in the purchase of land for the use of herself and family, 
to which he assented, but failed to  make the purchase. The plaintiff 
after the death of her father, a t  different tinzes called upon the 
executor to  pay over her legacy, to which he would agree and promise 
to pay, but in every instance failed to  pay anything. Wherefore 
the plaintiff demands judgment. 

To  this conzplaint the defendant John McKay, administrator of 
Malcom Blue, deceased, executor as aforesaid, demurs upon the 
ground that  i t  appears upon the face of the complaint: 

1st. The court has no original jurisdiction of the subject of the 
action. 

2d. That the plaintiff has no right under the provision of the will 
of Daniel Blue t o  call this defendant t o  account t o  her for the legacy 
which she claims in her complaint. 

That the complaint does not state facts sufficient to constitute a 
cause of action, in that the fund claimed by the plaintiff is a trust 
under the will of Daniel Blue, to be applied a t  the discretion of the 

trustee according to the provisions of the will. 
(260) Demurrer overruled and the defendant required to answer. 

From this judgment the defendant appealed. 

L e i t c h  and Walker, for the appel lant .  
Neill XcKay and Hinsdale, contra. 

READE, J. The plaintiff claims a legacy. The defendant demurs: 
1. Because the Superior Court in t e r m  has not original jurisdiction. 

The court has such jurisdiction where the legacy has been assented to;  
or when it is sought to declare and enforce a trust. 

2. The second cause for demurrer is, that the plaintiff has no right to 
call this defendant to  account. It is not stated why this right does not 
exist. It was however stated a t  the bar, that i t  is because the defendant 
is not the executor of the will; but is only the administrator of the 
deceased executor, and has not assumed the trust of the legacy. This 

204 
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cannot avail the defendant, inasmuch as it is not denied that the funds 
are in his hands. 

3. The third cause of demurrer is, that the disposition of the legacy 
was discretionary with the executor and not with the defendant. 

The only discretion-was to deal out the money to the plaintiff as she 
might need it, or to invest it in land for her benefit, neither of which 
has been done. 

There is no error. The cause will be remanded to the end that 
the defendant may answer. The attention of the plaintiff is called 
to the imperfect statement of her case in the complaint. There is 
no allegation that  the defendant is administrator of the deceased 
executor, or that any fund has come to his hands. If the plaintiff have 
leave she can amend. 

PER CURIAM. Judgment affirmed. 

IVY K I N G  ~ l v u  O T H E ~ ~ S  V. J E S S E  W. KINSEY,  Es'K., AND OTIXERS. 

It is not necessary to the valid execution of the will of a n  illiterate person that  
the same shall be read over to him in the presence of the  attesting 
witnesses. Upon proof of the actual execution, the law presumes knowl- 
edge of the contents, and the onus of proving to the contrary falls upon 
the party alleging ignorance thereof. 

DEVISAVIT VEL NON tried before his Honor Judge Seymour, and a 
jury, a t  Spring Term, 1875, of the Superior Court of JONES County. 

A caveat having been entered to the probate of a paper writing, 
purporting to be the last will and testament of Ivy King, deceased, 
the cause was transferred to the Superior Court for trial, where the 
following issue was submitted to the jury: 

Is  the paper writing offered as the last will and testament of Ivy 
King, the last will and testament of the said Ivy King? 

The evidence submitted to the jury was as follows: 
Stephen W. Noble testified, that the signature as a subscribing wit- 

ness to the will, was his. He saw Ivy King sign, and heard him say i t  
was his last will and testament. He signed i t  a t  his request. That 
Nunn, the other subscribing witness and King were present. Ivy King 
was of sound and disposing memory, but he could not read or write. 
He did not recollect that the will was read over in the presence of the 
testator. 

Henry S. Nunn, the other subscribing witness testified that the 
signature as witness was his. He signed it in the presence and a t  the 
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request of the testator. The testator was of sound and disposing 
memory. He  was also a witness to  the first codicil, and the signature 

thereto was his. 
(262) Stephen W. Nodles having been recalled, testified that he 

was a witness to  the first codicil. He signed in the presence 
of other witnesses and a t  the request of the testator. He saw the 
testator sign it. He wrote the codicil himself, according to the in- 
structions of the testator, and thinks a t  his direction. The testator 
was a t  the time, of sound memory. 

J. J. Whitehead testified, that  he wrote the second codicil, at  the 
request, and according to the instructions of the testator, and signed 
i t  as a witness. 

The propoundants then asked the witness: Was the will read over 
to  the testator by you? The caveators objected to the question. The 
objection was overruled by the court and the witness answered: I did 
not read the will, I read the codicil. I think I am certain the testator 
told me the contents of the will. He  got the will and gave it to me. 
He said he wanted the property insured so that his illegitimate child 
(the devisee) would get the benefit of i t  if he mere burned. He said 
he had given the property to  the child in question. The testator was 
of sound mind. 

William Irwin proved his signature to the second codicil as a witness. 
Henry L. Nunn having been recalled, stated: That  the will was not 

read over to  the testator a t  the time of the signature. 
The defendants introduced no evidence. 
His Honor charged the jury: "That the will need not have been 

read over to  the testator a t  the time of its execution. It is sufficient 
if the jury believe from the evidence that the contents were known to 
him. That the evidence that  he had the will in his possession and 
requested witnesses to sign it, and the testimony of Whitehead, that  the 
testator stated to him that he devised his property to his illegitimate 
child, and that  he had a codicil drawn by his own instructions or 
direction relating intelligibly t o  the will, are all circumstances tending 
to show that  he knew the contents of the \ d l .  There is no opposing 

evidence." 
(263) The counsel for the defendants then requested the court t o  

charge the jury: 
1. That  there is no evidence that  Ivy knew of the contents of the 

will. 
2. That  if the jury believe that  the testator knew of the contents of 

the codicil, and not of the will they should find for the plaintiff. 
3. That  the republication of the codicil was no evidence that the 

testator intended to publish the will. 
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4. That  republication of the codicil was only evidence that the 
testator knew of the contents of the will. 

5. That there is no evidence that the will was ever read over to  
the testator, and that  if he could not read, i t  is not his will unless 
it  was read over to  him. 

The special instructions mere refused by the court. 
The jury returned a verdict in favor of the propoundants and judg- 

ment was rendered in accordance therewith, whereupon the caveators 
appealed. 

Isler, for the appellants. 
Green and Haughton, contra. 

SETTLE, J. The execution of the paper writing, purporting to be the 
last will and testament of Ivy King, and also of the two codicils, was 
duly proved by the subscribing witnesses thereto. The objection to the 
validity of this paper, as a will, is that no one proves that i t  was ever 
read over to the testator, who could neither read nor write. Was this 
necessary? This is not an open question, having been fully discussed 
and decided by this court adversely to  the views of the caveators, in 
the cases of Downey v. Murphey, 18 N. C., 82, and Hemphill v. Hemp- 
hill, 13 N. C., 291. I n  the one it is held, "where the capacity of a 
testator is perfect, his knowledge of the contents of his will is presumed 
from the fact of execution." 

I n  the other; "It is not necessary to  the valid execution of the (264) 
will of a blind or illiterate person, that  i t  should be read over 
to  him in the presence of the attesting witnesses. The fact that  a 
will was not read over to the testator, is evidence to  be left to the 
jury of his incapacity or of undue influence, or of fraud. But upon 
proof of the due execution of a will, the law presumes the testator to  
have been aware of its contents, and the onus of proving the contrary 
is thrown upon him who alleges it." Not only is this true of wills, 
but the general proposition is said to  be correct, that the execution of 
every written instrument, by every man having competent intellectual 
capacity, is evidence in law that  he knew its contents, and binds him. 

In  this instance there is nothing in the evidence to rebut this pre- 
sumption of law. On the contrary there is much to support it. 

The conversations of the testator, with some of the subscribing 
witnesses, a t  the time of executing the two codicils, go far to show 
that  he had a full and perfect knowledge of the contents of the paper, 
which he published as his will. 

PER CURIAM. Let this opinion be certified. The judgment of the 
Superior Court is affirmed. 



I N  T H E  SUPREME COURT. [74 

(265) 
JESSE SUMNEB r. THOJIBS J. CSSDLER. 

Either a Clerk or Judge of the Superior Court may, in proper cases, within 
the jurisdiction of said court, authorize a person to sue in f o r n ~ a  pauperis. 

h party to a n  action or special proceeding in any and all courts, and before 
any and all persons acting judiciallr may be examined a s  a witness on 
his own behalf, or in behalf of any other party thereto : 

Therefore ,  where a party is authorized b ~ -  a competent tribunal, to sue in 
forrna p a u p e m :  it is error, to dismiss the action upon the ground that 
the application so to sue is  based upon the eridence of the plaintiff 
himself. 

This was a MOTION in the cause, heard before his Honor Judge Henry, 
a t  Fall Term, 1875, of the Superior Court of BUNCOMBE County. 

The plaintiff, upon petition, was allowed by the Clerk of the 
Superior Court to  sue in forma pauperis. The petition was verified 
by the plaintiff. 

The defendant moved the court to  dismiss the action, upon the 
ground that  the plaintiff had not complied with the requirements of 
the statute in his petition for leave to sue in forma pauperis, but the 
record does not show in what particular. 

The motion was allowed by the court, and thereupon the plaintiff 
appealed. 

J.  N. Merrimon, for the appellant. 
Xo counsel contra, in this court. 

SETTLE, J. This is an appeal from an order of the Superior Court, 
dismissing the action for the reason that the plaintiff had not complied 

with the provisions of the law, regulating suits in forma pauperis. 
(266) As the defendant was not represented by counsel in this court, 

no particulars were specified in which the plaintiff had failed to 
comply with the law. 

If the objection be that the Clerk could not authorize the plaintiff 
to  sue, as a pauper, in the Superior Court, it is answered by the decision 
of this court in Rowark v. Gaston, 67 N.C., 291, where it  is held that 
either a Judge or Clerk of the Superior Court may, in proper cases, 
within the jurisdiction of said court, authorize a person to sue in forma 
pauperis. But if the objection be that the plaintiff cannot, by his own 
oath, prove that  he has a good cause of action; the repiy is, since "a 
party to  an action or special proceeding in any and all courts and 
before any and all officers and persons acting judicially, may be 
examined as a witness on his own behalf, or in behalf of any other 
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party," etc., no reason is perceived why he may not prove, by his own 
oath, a fact, in order to get into court, which, i t  is admitted, he may 
prove when once there; or, in other words, why he may not prove that 
he has a good cause of action at  different stages of the proceeding. 

The judgment of the Superior Court is reversed. 
Let this be certified, etc. 
PER CURIAM. Judgment reversed. 

J O H N  A. LONG v. A. T. COLE ANU OTHERS. 
(267) 

I t  is always in  order, so long a s  a case is pending, upon motion to set aside 
any irregular order therein, independent of the provisions the Code of 
Civil Procedure. 

Under the provisions of the C. C. P., a judgment, etc, may be set aside, on 
account of mistake, surprise or excusable neglect a t  any time within twelve 
months; and the fact that  a n  order in the cause which in effect deprived 
the plaintiff of the right of appeal, was made a t  midnight when the 
plaintiff was absent and did not know. and had no reason to believe that  
the court was in session, and his counsel not being able to attend to the 
trial, constitutes a case of "excusable neglect." 

This was a MOTION in the cause heard before his Honor Buxton, J., 
at  Chambers, in RICHMOND County, November 9th, 1875. 

The following statement accompanies the record sent upon appeal 
to this court: 

This was a motion made in lieu of a Bill of Review which was before 
the Supreme Court between the parties at  January Term, 1875. 72 
N. C. Rep. 

Upon the return of the Certificate in that case, that a Bill of Review 
was not the proper remedy, and sustaining the demurrer, the plaintiff 
asked leave to use his summons issued 16th of May, 1871, and complaint 
and affidavit, as ground for a motion in the original cause to set aside 
the decree rendered a t  Fall Term, 1870, of this court, and correct the 
same for errors alleged in the complaint and affidavit. 

The motion was allowed to be entered as of Fall Term, 1871, upon 
payment of cost incurred in the prosecution of the action in the nature 
of a Bill of Review. The costs have been paid. 

On the 22d day of April, 1875, plaintiffs served a notice on the de- 
fendant's counsel, notifying them that a t  the next term of the 
Superior- Court he would move to set aside the judgment ren- (268) 
dered in this cause a t  Fall Term, 1870. Previous to Spring Term 
1871, he also served a notice of motion to re-open the account taken 
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in tlie case, but the motion was not made, he having concluded to 
seek his relief in answer to a rule served upon him as Clerk of the 
Superior Court, wherein the defendants A. D. Cole and E. D. Covington 
sought to  require him to apply the nioney in his hands as Clerk, in 
satisfaction of the decree made a t  Fall Term, 1870, which answer 
the Supreme Court held was not responsive to the rule. 

The motion of the plaintiff was not formally drawn out and entered 
of record of this term. The defendants moved to disniiss the motion 
of the plaintiff. 

The plaintiff mas Clerk of the Superior Court of Richmond County 
a t  the commencemeilt of this action, and continued as such until 
September, 1871. The report of the Commissioner was filed a t  Spring 
Term, 1870, and exceptions thereto were filed a t  the same term. No 
exception was taken by the plaintiff to  the pro rata distribution of 
the fund among the co-partners, nor t o  the fact tha t  the Comnlic a o n e r  ' 

distributed the net balance of the fund among tlie partners without 
making provision for the payment of the cost; or reference to the 
profit and loss account between the partners. 

Upon the hearing of the cause a t  Fall Term, 1870, a part of the 
plaintiff's exceptions were sustained and a part overruled, and judg- 
ment was rendered. 

After the filing of an affidavit a t  Fall Term, 1875, in support of their 
motion to  dismiss the plaintiff's motion to  set aside the judgment, the 
plaintiff was allowed after objection by the defendants, to file an 
affidavit additional to the proceedings in the Bill of Review which was 
also considered in support of the plaintiff's nlotion to set aside the 
judgment. 

His Honor being of the opinion that  the case made by the 
(269) plaintiff was one of excusable neglect, allowed the motion t o  

set aside, and overruled the motion to dismiss. 
From the ruling of his Honor the defendants Cole and Covington 

appealed. 

Leitch,  for the  appellants. 
Xlzaw and Hinsdale, contra. 

READE, J. The order a t  Fall Term, 1870, re-referring the report to  
be re-formed in certain particulars, and when so reformed, to be the 
judgment of the court, is irregular and contrary to the course and 
practice of the court, in that i t  deprives the parties of the .right to  
except to  the report as reformed, and puts tlie referee in the place 
of the court to  render judgment. 
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I t  was proper for his Honor, a t  a subsequent term, to  set aside this 
irregular judgment, independent of the C. C. P., Sec. 133. It is always 
in order as long as a case is pending, to  set aside an irregular order. 
But if that  were not so, still i t  might be considered under that section 
of C. C. P., Sec. 133, which allows a judgment, etc., to  be vacated at 
any time within twelve months on account of "mistake, surprise or ex- 
cusable neglect;" for the motion being entered as of Fall Term, 1871, 
i t  is an apt time, and the order being made a t  midnight, when the 
plaintiff was absent, and did not know, and had no reason to believe 
that  the court was in session, and his counseI not being able to attend 
to the case, make a case of "excusable neglect." 

It is not intended to reflect upon his Honor for holding his court 
at  midnight. On the contrary, he is commended for his industry in 
endeavoring to  dispose of all the business before adjournment. And 
i t  has always been the custom to do a considerable portion of the 
business upon the equity docket in the night, and often late 
a t  night in the Judge's room, with only the lavyers present. (270) 

There is no error in the order appealed from. Let this be 
certified. 

PER CURIAM. Judgment accordingly. 

Cited: Sircey V .  Rees, 155 N.C. 299. 

STATE T-. ELIAS POWELL. 

Where, upon an appeal to this court from the jndgment of the court below, 
upon a n  indictment for murder. no error is assigned, and the court, after 
a careful examination of the record, is unable to discover any error, the 
judgment of the court b ~ l o w  mnst be affirmed. 

INDICTMENT for murder, tried before his Honor, J z ~ d ~ e  Watts, a t  
June Term, 1875, of the Superior Court of HALIFAX County. 

The prisoner mTas indicted st Spring Term, 1875, of the Superior 
Court of EdgecoIllbe County, and by consent mas removed to the Supe- 
~ i o r  Colrrt of Halifax, where it  mas tried at June Term, 1875. The 
prisoner was found guilty of the murder of one Esadore Cohen as 
charged in the bill of indictment. 

No statement of the case accoinpanies the record sent to  this 
court upon appeal. 

After the jury had returned their verdict, the prisoner moved the 
court for a new trial. The motion was overruled, and judgment of 
death pronounced. 

211 
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STATE 'U. B r ~ ~ ~ s s .  

At the last term of this court a certiorari was issued, upon motion 
of the defendant's counsel, in response to which his Honor, Judge 
Watts, filed the following statement: "No objection was taken by either 

counsel for the State or the prisoner, to  the charge of the court; 
(271) but after the conviction of the prisoner by the jury, his counsel 

moved the court for a new trial, and stated that  he had dis- 
covered some new e~ridence that  would explain one of the circumstances 
relied upon by the State to convict the prisoner with the homicide. 
It appeared in evidence that a piece of small trace chain was found 
in the yard of the prisoner near his door, after the homicide, which 
was identified as the property of the deceased, or the property of his 
little child. 

The court overruled the motion, as the evidence was only corrob- 
orative of the testimony of two accomplices, and if their testimony 
was to  be believed a t  all, the circumstance of the chain would in no 
way effect or alter the main isue. 

Moore & Gatling, for the prisoner. 
Attorney General Hargrove, for the State. 

RODMAN, J. We have carefully examined the record in the case, 
and find no error therein. The counsel who represented the prisoner 
in this court assigned none. 

There is no error. The judgment below is affirmed. Let this opinion 
be certified. 

PER CURIAM. Judgment affirmed. 

Cited: Pascl~all  v. Bullock, 80 N.C. 8; S. v. Hooks, 82 N.C. 696; 
S. v. Thompson, 83 N.C. 597; S. v .  Coy, 119 N.C. 903. 

STATE v. SAMUEL BunGEss. 

Upon the trial of an indict~nent charging the defendant witn tho larcenv of 
goods, the l~ropertr  of A, proof that the defendant was guilty of the 
larceny of goods, the joint property of A and B, is a fatal  rariance 
between the allegata and the probata. 

It is not strictly regular to take the objection to such evidence, after verdict, 
upon a motion in arrest of judgment; but where this court can see from 
the record that there mas a fatal rariance between the charge and the 
proof, a venire d e  move will b e  awarded. 



N. C.] JANUARY TERM, 1876. 

INDICTMENT for larceny, tried before his Honor Judge Cannon, at  
Fall Term, 1875, of the Superior Court of CLAY County. 

The defendant was charged with the larceny of a pair of shoes, the 
property of Joshua Brooks. 

Henry Brooks, a witness for the State, testified that a pair of 
ladies' shoes, the property in question, were taken from the shop of 
WilIiam Brooks & Sons, by some person, to him unknown; that the 
firm of William Brooks & Sons was composed of William Brooks, 
Joshua Brooks and himself. On cross-examination, the witness stated 
that the shoes belonged to one Hagler; that Hagler had furnished the 
leather and William Brooks & Son had made the shoes for him; the 
firm had no property or claim upon them except that they were in 
the possession of the firm when taken, and a lien upon the shoes 
for making them. 

The counsel for the defendant requested the court to charge the 
jury: That if they believed the testimony of Brooks, the shoes were 
the property of Hagler and the defendant must be acquitted. 

The court declined to give the instruction, and charged the jury: 
That if they believed Henry Brooks, the property was properly laid 
in Joshua Brooks as a bailee. 

To the refusal of his 13onor to charge as requested, and to 
the charge of his Honor as above set forth, the defendant ex- (273) 
cepted. 

The jury returned a verdict of guilty, and the defendant moved for 
a new trial. The motion was overruled; the defendant then moved in 
arrest of judgment, alleging a variance between the allegata and the 
probata. Motion overruled by the court, and defendant appealed. 

No counsel in this court for the defendant. 
Attorney General Hargrove, for the Xtate. 

READE, J .  The probata does not correspond with the allegata, and 
that is always fatal. If one is charged with stealing the property 
of A, i t  will not do to prove that he stole the joint property of A and B. 

It was not strictly regular to take the objection after verdict on a 
motion in arrest of judgment; it ought to have been taken on the trial; 
but still we see from the record that there was a fatal variance between 
the charge and the proof, and that the defendant ought not t o  have 
been convicted. And therefore there was error. 

There is error. 
PER CURIAM. Venire de novo. 

Cited: S ,  v. Allen, 103 N.C. 435. 
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(274) 
W. AUSTIN v. R. E. MILLER. 

Where A hired a horse to B, upon an express contract that B should return 
the same a t  a specified time in a s  good condition as  she then was, and 
should he fail to do so, B was to pay A a specified sum as the price of the 
horse, and I;, after the time specified returned the horse, rrhich had been 
greatly injured; in an action brought by A against B to recover the 
price: I t  was keld.  that the acceptance of the horse by the plaintiff did 
not necessarily constitute a rescission of the contract or a waiver of the 
right to recover thereunder : 

I t  was furt l~cr held, that the plaintiff having subsequently sold the horse, that 
the price received should be credited up011 the judgment recovered of the 
defendant in  this action. 

CIVIL ACTION, tried before his Honor, Judge Furches, a t  Fall Term, 
1875, of the Superior Court of CALDWELL County. 

The plaintiff alleged: That on November 3d, 1873, the defendant 
came to him in Lenoir, and wanted a horse, buggy and driver to go to 
Boone, in Watauga County. He agreed, in consideration of a reasonable 
hire, to  furnish the same, as desired, and had them ready, and so told 
defendant. The defendant then said that  he did not wish a driver: 
that  he would take another young man with him, and one of them 
could drive. The plaintiff refused to  allow the horse to  go upon such 
conditions, stating that if two of them wished to go, he would send his 
hack, with a double team and driver; that  his mare was a spirited and 
valuable animal, then with foal, and that  he was unwilling that any 
one but a person acquainted with her should drive her. The defendant 
then said, "Price your mare, and if I do not bring her back tomorrow 
night as good as she is, I will pay you your price for the mare." 
Plaintiff then said, "I will take two hundred and fifty dollars for the 

mare, and if she is not hurt I will take her back; if she is, you 
(275) must pay me for her, and I shall expect you to do it." 

The mare was not returned to the plaintiff until Kovember 
8th, and when returned, showed the effects of hard and reekjess driving, 
and has not since recovered from the effects of the trip. She was 
damaged to the amount of one hundred dollars, and the defendant 
has never paid the price of said mare as he contracted to  do. 

The defendant denied in his answer that he ever said to  the plaintiff, 
''Price your mare,'' etc., as above stated, and averred that it was 
expressly agreed and stipulated between the parties that if the mare 
was injured or became sick from colic, the defendant was not to  be 
responsible therefor. The only injury to the mare arose from an 
attack of colic, from which she speedily recovered, and from which 
she suffered no material injury. That the mare when returned, was 
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sound and well; was received by the plaintiff, and shortly thereafter 
sold by him for one hundred and fifty dollars, which was her fuIl 
value. 

The defendant denied that he drove the mare recklessly, or in any 
way used her improperly or negligently. He admitted that he had 
not paid the sum of two hundred and fifty dollars, but avers that he 
paid the hire for the horse and the buggy, and that  the same was 
received by the plaintiff. 

Upon the issues submitted by the plaintiff and the defendant re- 
spectively, the jury found: 

That the defendant agreed with the plaintiff either to  pay him two 
hundred and fifty dollars, the price of his mare, or to  bring her back 
the next night in as good condition as when he hired her. That the 
defendant did not bring the mare back the next night in as good 
condition as  hen he hired her. That the defendant has never paid 
the plaintiff the price of the mare as agreed. That after the commence- 
ment of this action the plaintiff received the mare and sold her for one 
hundred and fifty dollars, which was a fair price for her a t  the 
time of the sale. The plaintiff has not received from the defend- (276) 
ant the hire for the mare. The mare was injured by the im- 
moderate driving of the defendant to the amount of one hundred 
dollars. 

The plaintiff thereupon moved the court for judgment for two hun- 
dred and fifty dollars, the price of the mare, offering t o  credit the 
judgment with one hundred and fifty dollars, the price for which the 
mare was sold. The motion was overruled and judgment rendered 
against the plaintiff for costs, and thereupon the plaintiff appealed. 

Folk  d;: Armfield, and  Johnstone Jon,es, for the appel lant .  
No counsel contra in th i s  court.  

READE, J. It is not controverted that if the defendant had not re- 
turned the mare a t  all, he would have been liable for the price agreed 
on, $250. And the same is true if lie had offered to return her injured, 
and the plaintiff had refused to receive her. So the question is, whether 
the fact that  he did, after the time agreed on, return the mare in a 
damaged condition, when she was received by the plaintiff and sold, 
make any difference? Can we say, as a matter of law, that  the taking 
of the mare back was a recission of the contract, or a waiver of the 
plaintiff's right to  recover for a breach of the contract? It is evident, 
as a matter of fact, that  the plaintiff did not intend i t  as a recission or 
waiver, for he had already instituted his suit for damages, and continued 
to prosecute it. The reasonable implication is, that  when the plain- 
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tiff received the mare back, he had no purpose to release the defendant, 
but fearing that  if lie refused to take her, he might lose the mare 
and the price too, he determined to take her as a security for the 
claim which he had against the defendant, and to do the best lie 
could with her. If this m-as not so, then it would have been easy for 

defendant to submit an issue to the jury embracing the enquiry 
(277) as to  the intent of the plaintiff. This he chose not to do. 

If A agrees to  deliver t o  B an article of a certain quality 
for which B is to  pay a certain price, and an article of an inferior 
quality is offered, B may refuse to  receive it. And, generally, this 
is the better way, the contract being executory. But if B has paid for 
the article, and by rejecting it he may lose the money and the article, 
both, then the better way is for him to rece i~e  the article and make 
the n~os t  of it, and sue A for a breach of the contract. That is 
substantially what the plaintiff did in this case. It is like the sliingle 
case, Cox v. Long, 69 N. C., 8. There Long had agreed to furnish 
Cox shingles of a certain quality, at  a certain price, and Cox had paid 
for them. Shingles of an inferior quality were delivered, and Cox, 
under stress of circumstances, and to keep his house from injury, 
received and used them, and sued Long for a breach of his contract, 
and recovered. So here, the defendant promised to deliver the mare 
in a certain condition; he delivered her in an inferior condition. The 
plaintiff, under stress of circunistances, to keep from losing his mare, 
took her and used her, and sued for breach of the contract. Spiers v. 
Halstead, post, 620. 

There is error. Judgment reversed, and judgment here for plaintiff 
upon the finding of the jury, upon the basis of $250 for the breach of 
the contract, less 5150,n-hich plaintiff waived on the sale of the mare, 
with interest from the time of the verdict. 

PER CURIAM. Judgment accordingly. 

Cited: Parker u. Fenwick, 138 N.C. 216; State's Prison V. Hoffman, 
159 N.C. 571; Lacy v. Indemnity Co., 193 N.C. 182. 

J. J. RICHARDSOS ATTI) AXOTIIER V. JORDAN WICKER A E D  OTHERS. 

A purchaser a t  execution sale is affected with notice of all defects of title. 
I f  one purchase land a t  such sale as  the agent of another, and the land 
be subsequently solcl under execution for his indiridual debt, the purchaser 
having no actual notice of the agency, he acquires only the interest of the 
agent, and is to be deemed to have had notice. 
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Thewfore ,  where h purchaqed a tract of land a t  execution sale. as  the agent 
of B, and subsequently the land was sold under execution against A :  I t  
was  l ~ e l d ,  in an action brought against A to recover the land, that the 
court below did ?lot c w  in refusing to  charge the jury, that although the1 
should find that A purchased as  agent of B, vet if the plaintiffs bought 
without notice, and for ralue, they were entitled to recover. 

CIVIL ACTION, in the nature of Ejectment, brought to  this court 
upon appeal from the judgment of the Superior Court of MOORE County, 
a t  Spring Term. 1875, his Honor, Buxton, J., presiding. 

The locus in quo containing ninety-eight acres, was a part of a larger 
tract, containing one thousand acres, originally owned by Daniel 
AIcIver, and which, a t  his death. descended to his heirs-at-law, one of 
whom was David MT. McIver. 

The plaintiffs introduced in evidence a judgment, rendered a t  - 
term of the County Court of Moore County, in a cause ~vherein one 
Eliza Ann McIver was plaintiff, and David W. McIver was defendant, 
upon which judgment execution issued for $24.90 cost, returnable to  
July Term, 1844. This execution w a s  levied by Alexander Kelly, 
sheriff of Moore County, upon the one thousand acres, aforesaid. Upon 
this execution (a  fi. fa.) is endorsed a sale of the interest of David 
W. AIcIver, signed by "Alexander Kelly, sheriff of Moore County," 
purporting to have been made July 23d, 1844, to  Winship Bryant for 
William McIntosh." The words, "for William Mc1iitoshn appear to  
have been written in fresh ink and different from the balance of 
the sheriff's return. 

The plaintiffs further introduced in evidence the record of (279) 
a petition for partition among the tenants in con~nion of the 
one thousand acre tract, filed a t  October Term, 1857, of Moore County 
Court, wherein William McIntosh claims two shares in said land, 
the one in right of his wife, one of the heirs-at-law of Daniel IIcIver, 
and the other as purchaser and assignee of the interest of David W. 
McIver. The final report of the commissioners was confirmed a t  
January Term, 1858, alIotting to  hini two shares, claimed as aforesaid. 
Lot No. 6 was allotted to  him as assignee of David W. I\lcIver, 
which lot contained ninety-eight acres, and is the locus in quo. The 
plaintiffs insist that  the locus in quo becanie the property of Winship 
Bryant, by virtue of his purchase of the interest of David W. McIver, 
under the execution aforesaid, and that  the words ('for William Mc- 
Intosh" were added to the return of the sheriff after the return was 
made, and without authority of law. That although Brya,nt obtained 
no deed from the sheriff, yet by virtue of his purchase, he acquired 
the right to  a deed and an interest in the property, which could be 
levied on and sold under execution against himself. 



The plaintiffs further introduced in evidence the record of an  
action in the County Court of Moore, wherein John R. Ritter was 
plaintiff, and Winship Bryant and others were defendants, in which 
action judgment was rendered against the defendants a t  October 
Term, 1857, and execution was issued returnable to January Term, 
1858. This execution was levied upon the locus i n  quo as the property 
of Winship Bryant, and the land was sold a t  execution sale, the plain- 
tiffs becoming the purchasers, and taking a deed from the sheriff of 
Moore county, dated May 9th, 1859. 

It was in evidence, that when the execution was issued in 1857, 
against Winship Bryant, the words, "for William McIntosh" were 
not then endorsed upon the execution, returned by sheriff Kelly to  
July Term, 1844. The possession of the defendants was admit- 

ted. 
(280) I n  behalf of the defendants there was evidence tending to 

show, that  directly after the execution sale in 1844, both Bryant 
and McIntosh had said that Bryant bought the land for McIntosh. 
That  after the partition of the land in 1857, i3fcIntosh took possession 
of the two shares allotted to him. 

The defendants introduced in evidence a sheriff's deed containing 
the usual recitals, dated October 30th, 1857, made by Alexander Kelly, 
sheriff, to  William McIntosh, which recited a sale to McIntosh and 
a receipt of the money $26.50 from Winship Bryant for William 
McIntosh, and conveyed the interest of David TV. McIver in the one 
thousand acres, levied on under the execution which issued in 1844, 
in the suit, Elixa Ann Mclver v. David TY. Mclver. 

It was admitted, that prior to  the commencement of this action, 
William McIntosh executed a deed to the defendants for the locus in 
quo. 

His Honor instructed the jury, that if the words "for William 
McIntosh" were not in the original return of Sheriff Kelly upon the 
execution, but were added by him afterwards, then these additional 
words were to  be disregarded. That the return after being once made 
could not be altered without leave of the court, of which there was 
no evidence of i t  having been obtained, and that  in that event the 
return of sale would be a sale to  Winship Bryant. 

Reading the return in this way it  would be prima facie evidence of 
a sale t o  Winship Bryant, but the jury might still inquire, who in fact 
was the purchaser, and for this, might consider the evidence on that 
point; also the admitted fact that  Winship Bryant never took posses- 
sion, or so far as is known ever claimed the sheriff's deed, while it  was 
in evidence that  William McIntosh, although years afterward did 
obtain a deed from the sheriff. 
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That if they found that the words "for William McIntosh" should 
be discarded from the return of Sheriff Alexander Kelly, as made 
without authority, and that the prima facie evidence thus 
established of a sale by the sheriff to  Winship Bryant was not (281) 
rebutted by the evidence of the defendants, then they should 
find a verdict in favor of the plaintiffs. If however, the rebutting 
evidence satisfied them that William McIntosh was the real purchaser, 
and that Bryant was merely acting as his agent then their verdict 
should be in favor of the defendants. 

The counsel for the plaintiffs, requested the court to charge the 
jury in the latter view of the case: 

That  if the plaintiffs purchased without notice of the agency of 
Bryant and for value, relying upon the return of Sheriff Alexander 
Kelly as seen and testified to by the witness T. W. Ritter, sheriff, 
the verdict ought t o  be in favor of the plaintiffs. 

The court refused the instruction prayed for and the plaintiffs 
excepted. 

The jury rendered a verdict in favor of the defendants. Thereupon 
the plaintiffs moved for a venire de novo upon the grounds: 

1. That  the court erred in refusing the special instruction prayed 
for. 

2. Because of a misapprehension of his Honor's charge by a portion 
of the jury, as evidenced by an affidavit of one of the jurors. 

The motions were overruled by the court, and the plaintiffs appealed. 

Busbee di. Busbee, Itlanninq, J. D. iMciTver, and Battle B Son. for 
the appellants. 

~ e i 2  McKay, Merrirnon, Fuller & Ashe, contra. 

BYNUM, J. The material question between the parties was, whether 
Winship Bryant purchased the land in controversy for himself, or 
as the agent and for William McIntosh. This issue was submitted 
to the jury fairly, by his Honor, upon the whole evidence, and 
no exceptions were taken to the charge. The plaintiffs, how- (282) 
ever, asked the court to instruct the jury, that although they 
should find that Bryant purchased as the agent of McIntosh, yet if 
the plaintiffs bought without notice and for value, they were entitled 
to recover. His Honor refused this instruction, and in that he com- 
mitted no error. 

The plaintiffs purchased a t  execution sale, and therefore with notice 
of all defects in the title. They could acquire the interest of the 
defendant in the execution only. The jury finding that Bryant pur- 
chased as the agent of McIntosh, i t  followed that he had nothing in 
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the  land which could be sold under execution, and tha t  the plaintiffs 
were not entitled to  the instructions asked for. 

The second exception of the plaintiffs, was not insisted upon here. 
It was for the refusal of the court to  grant a new trial, upon a motion 
to tha t  effect, grounded upon the affidavit of one of the persons, tha t  
a portion of the jury had misapprehended the charge of the judge. 
Such an application ought never to be entertained. On a motion for 
a new trial, the evidence of a juror as to  tlie n~otives and influences 
which affected their deliberations, is inadmissible. 

There is no error. 
PER CURIAM. Judgment affirmed. 

One who sold a horhe to nuother, tiiliing his note, therefor, knowing a t  the 
time of the isle t h i ~ t  the pnrrlia-er intended to use the horse in the Con- 
federate army, or to  swag him for one to  use in the army. is not entitled 
to recovery in an a(.ti~)n 11130n the note because the illeqal consideration 
vitiates the zamr. 

A tender of Confederate nioney in 1564. ill ljayment of a note, pagable "in good 
current money," is not a ilischarqe. where it  appears that it  was expressly 
understood a t  the time cf the e~eent ion of the note, that Confederate 
money would not be accepted in 1ta;r nient of the same. 

Every presumption is made against a wrong doer: 
Therefore, where in a n  action upon a note, the defendant relied 11l)on the 

Statute of Limitations. and it  was in evidence that he had obtained 
possession of the note by means of threats, and he failed to yrodnce i t  
upon the trial, and introduced no evidence to show that it n a s  not 
nnder seal: I t  was h e l d ,  that the court helon- committed no error in 
ruling that the plaintiff n-as entitled to reco.rer. 

This was an APPEAL from a judgment of a Justice of the Peace, 
tried before his Honor, Judge Furches, and a jury, at  Fall Term, 1875, 
of the  Superior Court of ASHE County. 

The action was commenced on tlie 16th December, 1874, to  recover 
the sun1 of one hundred and fifty dollars, alleged to be due by bond 
for tha t  amount, dated March -, 1863. The bond mas alleged to  
have been given as the price of a horse sold the defendant Lalham 
a t  tha t  time, with the other defendant as security. 

The purchase of the horse a t  the time the alleged note bore date, 
and a t  the alleged price, was admitted, but the defendant denied the 
execution of the bond. They also as matter of defence alleged tha t  
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the bond was given for an illegal consideration, and the cause of 
action was barred by the statute of limitations, and further that 
the debt had been paid and satisfied. 

The plaintiff as a witness in his own behalf, testified that 
some time during the late war, the defendant Latham, then a (284) 
volunteer in the army, came to his house and desired to purchase 
his horse, then t,hree years old, if he could swap him to one Brown. 
The witness told Latham he would take one hundred and fifty dollars 
in good money for the horse, but that  he would not take Confederate 
money in payment. Latham then left but returned the next morning 
in company with Brown, and he and Brown agreed to swap. Latham 
thereupon agreed to purchase the horse upon the terms proposed, 
upon a credit of nine months, with the defendant Worth as security. 
The parties then went to Worth's house for the purpose of having the 
note drawn, Latham taking the horse and carrying him away. I t  was 
well understood by all the parties, that the plaintiff would not take 
Confederate money for the horse. Worth wrote the note, payable 
to the plaintiff nine months after date, for one hundred and fifty 
dollars, payable in good current money, such as the defendant Worth 
would sell his stock for. Both the defendants signed the note and 
after reading it, delivered it to the plaintiff. He was anxious for Worth 
to write the note because he knew how to write a good one. The de- 
fendant and one Maxwell came to the witness and insisted on paying 
off the note in Confederate money and offered him some cotton yarn, 
but he declined to receive such payment and demanded good money. 
Some time thereafter, Nlaxwell and Latham came to the plaintiff's 
house, and Latham told the plaintiff that his money was left a t  Worth's 
house, and he must take the note over there and give i t  up and get 
the money, or he, Lathain would sue him and make him give i t  up. 
The money left a t  Worth's was Confederate money. He thought 
that Latham could make him give the note up and he therefore 
carried the note to Worth's and left i t  and has never seen it since. 
He has never received any thing for the horse. The defendant Worth 
offered to pay him Confederate money for the note at  the time he 
surrendered it, but he declined to receive it. He did not know 
what use the defendant Latham had for thc horse. He did (285) 
not know whether or not the note was under seal, but he thought 
it was a good note. He depended on Worth to write the note and 
supposed i t  was all right. 

Jacob Lewis, a son of the plaintiff, testified that the horse was 
worth one hundred dollars. He saw the note. It was a good note, 
but he did not remember whether or not i t  was under seal. 
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One Telly testified that he had a talk with Latham last winter, 
before the comnlencement of this action, and requested him to pay the 
money due the plaintiff. He refused to pay anything and said 
"that note was in other fingers" than the plaintiff's, and that he had 
paid all on i t  he ever expected to  pay. 

The defendant Latham testified that a t  the time of the purchase, 
he was in the Confederate army, a member of the 1st K. C. Cavalry, 
and was a t  home on detail, for the purpose of obtaining a horse. That 
he went to  the plaintiff to buy a horse to ride in the army, and found 
that  his horse would nof do. After he and Brown had agreed to swap, 
he went t o  the plaintiff's house in company with Brown, and the 
plaintiff agreed to accept his note ~ i t h  Worth as security, for $150, in 
old State money; the plaintiff refusing to  take Confederate money. 
Tha t  about the time they arrived a t  Worth's, the plaintiff changed his 
mind and directed Worth to write the note payable "in good current 
money such as Worth woulcl sell his qtock for." That he and Worth 
executed the note and delivered it  to  the plaintiff. When the note fell 
due he sent Confederate money to Maxwell to  pay it  off. He  afterwards 
heard that  the plaintiff would not accept the Confederate money, and 
he and Maxwell went to the plaintiff's house, and the plaintiff declined 
to  accept i t  and demanded specie. The defendant Latham then told 
the plaintiff that his money n-as at llTorth's, and if he did not go and get 
it and leave the note with TTorth, he, Latham, m-ould sue him, and try 
it  out a t  law. I n  a few days the plaintiff carried the note to  UTorth's 

and left it, but did not accept the Confederate money. Soon 
(286) afterwards Worth gave the note to the witness. He stuck it  

in his pocket and lost it, and has never seen it  since. Did not 
know whether or not the note was under seal. I le  could not read. 
This was in the year 1864. 

There was other evidence introduced, which being irrelevant is not 
necessary to  be stated. 

His Honor instructed the jury, that there was no evidence of a pay- 
ment of the note. Upon the question of illegal consideration, that  
if the defendant Latham purchased this horse for the purpose of 
riding or using him in the army, or for the purpose of swapping him 
to use in the army, and if the plaintiff knew of such purpose at the 
time of the trade, then the consideration would be illegal and vicious, 
and the plaintiff could not recover. 

The court reserved the question as to  the statute of limitations. 
The jury rendered a verdict in favor of the plaintiff for sixty dollars 

principal, with interest. 
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Upon the question reserved, the court being of the opinion that 
the plaintiff's cause of action was not barred by the statute of limita- 
tions gave judgment upon the verdict, and the defendants appealed. 

Folk, for the appellants. 
M. L. McCorkle, contra. 

SETTLE, J. We see no objection to the charge of his Honor, either 
on the question of payment, or of the illegal consideration of the 
note, which is the subject of this action. We also concur in his ruling, 
on the plea of the statute of limitations. "Every presumption is made 
against a wrong doer." Broome's Legal Maxims. 

This is sound doctrine, and had i t  been carried to its legitimate 
results in this case, i t  would seem that the recovery should have 
been for the full amount of the note, $150 and interest. But  as (287) 
the plaintiff does not complain, we will not do so for him. 

The evidence, which is sent up with the record, left no room for 
doubt that the sole purpose of the plaintiff, in selling his horse, was 
to get a good price, and also good money for him, and that he took 
a note for the price, which has never been paid. 

It further appears that the plaintiff, an old man, after repeated 
refusals to receive Confederate money, in discharge of his debt, was in- 
duced by the threats of the defendant, Latham, to leave the note 
with Worth, the surety thereto, and that the note went into the hands 
of Latham, who, after notice, failed to produce i t  on the trial. He says 
he lost it. Let that be conceded, but still be obtained i t  tortiously; 
and although the note may have been without a seal, i t  was upon him 
to show i t ;  and having failed to do so, he must be content to take the 
measure which the law gives to a spoliator. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

STATE v. T H E  RICHMOND & DANVILLE RAILROAD COMPANY 
AND OTHERS. 

Where, upon a n  appeal to this court, it appears that  the subject matter of the 
action has been disposed of, and the only matter involved is a question 
as  to costs, the appeal will be dismissed. 

This was an APPEAL from the ruling of his Honor, Albertson, J., 
requiring the defendant to give bond in the sum of $50,000, to con- 
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(288) tinue an injunction, theretofore granted upon motion in the 
cause. The case was heard by his Honor, a t  Chambers, in WAKE 

County, June 19th, 1873. 
A motion was then made by the defendants to vacate the injunction. 

Upon the hearing, among other things, i t  was adjudged by the court: 
"Should the plaintiff appeal, he shall first give bond in the sum of 

fifty thousand dollars to continue the injunction, and also in the 
sum of five hundred dollars for costs of appeal." 

From so much of the judgment of the court, as required the plain- 
tiff to  give bond in the said sum for the continuance of the injunction, 
the plaintiff appealed. 

The case was before the court upon an appeal by the defendants, 
a t  June Term, 1875, and is reported in 73 N. C. Rep. 

Attorney General Hargrove, Smith, Batchelor & Son, and Clark, 
for the State. 

Strong, Badger, Merrimon, Fuller & Ashe, and Fowle, for the 
defendant. 

READE, J .  The action was brought to enjoin the defendants, who 
were the lessees of the North Carolina Railroad, from changing the 
gauge of that road. A restraining order was granted without notice, 
and then, upon notice, an injuction was granted until the final hearing. 
From that order the defendants appealed to this court. And this 
court directed the injunction to be dissolved. That, of course, carried 
the costs against the plaintiff; for the statute provides, "that in all 
civil actions, prosecuted in the name of the State, by an officer duly 
authorized for that purpose, the State shall be liable for costs in the 
same cases, and to the same extent as private parties." Bat. Rev., 
Chap. 17, Sec. 288, C. C. P. 

But the injunction was continued until the hearing, upon condition 
that the plaintiff give bond with surety, in the sum of $50,000 to 

indemnify the defendants, the bond to be given by a day 
(289) named, or else the injunction to be dissolved. From so much 

of the order as required the plaintiff to give the $50,000 bond, 
the plaintiff appealed. We assume that on the day named, the 
plaintiff gave the $50,000 bond, notwithstanding the appeal, although 
i t  is not so stated in the record, and no such bond appears among 
the papers. 

We are now asked to decide: 
(1) First, whether it was lawful to require the plaintiff to give the 

bond. 
(2) Secondly, are the sureties upon said bond liable. 
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We decline to decide the first point, because it is of no practical 
importance. The plaintiff gave the bond, or if she did not, there 
is no need that she should, or should not give i t  now; because the 
subject matter of the action was decided upon the defendant's appeal. 
I n  cases where slaves were the subjects of actions pending a t  their 
emancipation, we declined to decide the cases, as the subject matters 
were gone, and nothing involved but the costs. Kidd v .  Morrison, 
62 N. C., 31. And we have lately said, that  we would not try a case 
when nothing but the costs is involved. Martin v .  Sloan, 69 N. C., 128. 

I n  such cases we dismiss the appeal. 
We decline to  decide the second point, as to  the liability of the 

sureties, because i t  is not presented by the record. 
The liability of the sureties does not necessarily depend upon the 

liability of the principal. Davis v .  Commissioners of Stokes Co., 
72 N. C., 441. 

Appeal dismissed. 
PER CURIAM. Judgment affirmed. 

Cited: M a y  v .  Darden, 83 N.C. 239; Hasty v. Funderburk, 89 N.C. 
94; Russell v .  Campbell, 112 N.C. 405; Putre11 v. Deanes, 116 N.C. 40; 
Herring v. Pugh, 125 N.C. 438; I n  re Burnett, 225 N.C. 647; Swink 
v. Horn, 226 N.C. 719. 

JAMES HARRISON r. JESSE STPRES ASD OTHERS. 
(290) 

The Act of the General Sssernhly, ratified the 11th clay of M ~ F ,  1861. ( the 
first Stay law,) making void all mortgages and deeds of trust, for the 
benefit of creditors thereafter executed, whether registered or not. does 
not apply to a mortgage executed prior to the passage of that act, but 
registered after its passage. 

This was a CIVIL ACTION, brought to  recover $577.00 alleged to be 
due the plaintiff by the defendant, on a bond executed on the 15th 
day of October, A. D.  1860, in which the defendant Styres was 
principal, and the co-defendants, sureties, and also for the purpose 
of foreclosing a mortgage executed by the defendant Styres to  the 
other defendants to  indemnify them as sureties, tried before his Honor, 
Judge Cloud, a t  Spring Term, 1874, of the Superior Court of DAVIDSON 
County. 

The plaintiff offered in evidence a mortgage duly registered on the 
14th :lav of May, 1861. 
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The defendant8 objected to the admission of the evidence on the 
ground, that  no mortgage, professing to secure a surety, was valid, 
unless all the debts due by the mortgagor were also secured. 

The defendant Styres was sworn, and testified: That on the 14th 
day of May, 1861, he owed sundry other debts, besides that specified 
in the mortgage. The court overruled the objection, and the defendant 
further objected to the admission of the evidence, on the ground that 
no privity was shown between the mortgagees and the plaintiff. The 
court again overruled the objection, and the defendants excepted. 

The following is a copy of the mortgage: 
"This indenture, made on the 15th day of October, A. D. one 

(291) thousand eight hundred and sixty, between Jesse S. Styres of 
the County of Davidson and State of North Carolina on the one 

part, and Henry Harrison and Levi Hill, (the co-defendants) of the 
County and State aforesaid of the other part, witnesseth: That the 
said Jesse S. Styres for and in consideration of one dollar, to him in 
hand paid by the said Henry Harrison and Levi Hill, a t  the time of 
executing these presents, the receipt is hereby acknowledged, hath 
granted, bargained, sold, aliened and confirmed and by these presents 
doth grant, bargain, alien, sell and confirm unto the said Henry 
Harrison and Levi Hill, their heirs and assigns, a certain tract or 
parcel of land in the County of Davidson and State of North Carolina, 
situated on the waters of Caben's Creek, adjoining the lands of D. 
Styres, Henry Newsom and others, bounded as follows, viz: Beginning 
a t  a stone on D. Styres line, thence in a Southwest direction with 
the public road to a post-oak, thence south to a black-jack, Eenry 
Newsom's corner, thence east to a maple, thence east to a stake, thence 
south to a maple, Joseph Harrison's corner, thence east to a hickory, 
Andrew Thompson's corner, thence north to a dogwood, D.  Styres 
corner, thence with his line N. W. to the beginning, containing 167 
acres more or less. 

To have and to hold the said lands and premises, all and singular 
the tenements, hereditaments, woods, ways, waters, mines, minerals 
and appurtenances thereunto belonging to their proper use and behoof 
in fee simple. 

The condition of this indenture is such, that whereas the said Henry 
Harrison and Levi Hill are standing security for the said Jesse 5. 
Styres to James Harrison in the sum of five hundred and seventy- 
seven dollars, due by bond, with interest from the 15th day of October, 
1860, as by reference to the bond will more fully appear; and whereas 
the said Jesse S. Styres is honestly desirous of securing the payment 
thereof: Now thereof if the said Jesse S. Styres, shall on or befol;e the 
15th of March, 1861, fully pap and discharge the said debt, then 
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this indenture and every part and clause thereof shall be void, (292) 
otherwise to remain in full force and effect." 

This mortgage was executed by all the parties thereto, and was 
registered M a y  l.@h, 1861. 

It was in evidence that the defendant Styres had occupied the 
mortgaged premises ever since the execution of the mortgage, and that 
the land upon which the mortgage was given, was bought by Styres 
from the plaintiff and the bond in suit was given as the price of the 
land. That the plaintiff had proposed to the defendant Hill, who had 
the mortgage in his possession that if he would surrender i t  to  him, 
he would see the defendant Styres, and if he could compromise with 
him and get back the land he would release the sureties, and that 
if he failed to effect a compromise he would return the mortgage. That 
having failed, he shortly thereafter delivered i t  to the defendant 
Harrison. 

The plaintiff here rested his case, whereupon the defendants moved 
for judgment of non-suit. The court overruled the motion. 

On the part of the defendants there was evidence tending to show 
that the plaintiff had told Hill that if he would give him the mortgage 
he would release Harrison and Hill from the debt. That the defendants 
had no property liable to execution. 

There was also further evidence tending to show that the interest 
of Styres in the mortgaged premises, had been sold under the Internal 
Revenue law of the United States, for the payment of taxes due the 
government. 

The plaintiff had a verdict and judgment, and the defendants 
appealed. All other facts pertinent to the case, are stated in the 
opinion of the court. 

Shipp & Bailey, for the appellants. 
Dillard & Gilmer and T. J. Wilson, contra. 

BYNUM, J. On the 15th of October, 1860, the plaintiff sold (293) 
and conveyed a tract of land to the defendant, Styres, for the 
sum of $570, taking his bond for the purchase money with the defend- 
ants, Harrison and Hill, as the sureties thereon. At the same time, 
and as a part of the transaction, Styres, the principal, executed to the 
sureties a mortgage of the land, reciting therein the suretyship and 
expressly stipulating that Styres should pay the debt on or before the 
15th of March, 1861, or the deed should become absolute. The mort- 
gage was not registered until the 14th of May, 1861. The principal and 
sureties in the bond are now insolvent, and the land embraced in the 
mortgage is the only property available for the payment of the debt. 
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The prayer of the coniplaint is for judgment on the bond and a fore- 
closure and sale of the mortgaged premises for the satisfaction of the 
debt. 

The defense mainly relied on is, that the mortgage is void under the 
seventh section of an act of the Legislature, ratified the l l t h  of May, 
1861, and known as the first stag law of the war. That section is as 
follows: "That all mortgages and deeds of trust for the benefit of 
creditors hereafter executed, whether registered or not, and all judg- 
ments confessed during the continuance of this act, shall be utterly void 
and of no effect." 

It will be observed that the mortgage was executed on the 15th of 
October, 1860, the stay law was passed on the l l t h  of May, 1861, and 
the deed was registered on the 14th of May, 1861. The mortgage was 
executed prior to the act of the Legislature, which, in express terms, 
makes void those mortgages and trusts only, which should be executed 
after the passage of the act. This deed, then, does not fall within the 
prohibition of the act. I t  is true, the mortgage was not registered until 
after the act was ratified, but the act clearly refers to  the time of the 
execution of the deed, and not the time of its registration, for the terms 

used in the act are "hereafter executed, whether registered or 
(294) not," that  is, whether those mortgages and trusts, which shall 

hereafter be executed, shall be registered or not. Prior to  the act, 
mortgages were good inter partes, without registration, and the purpose 
of the act seems to have been to make such deeds void as well as regis- 
tered ones, when they were executed after the passage of the act. Cer- 
tainly, when this mortgage was executed on the 15th of October, 1860, 
there was no law in existence which forbid i t ;  i t  was then valid between 
the parties, and the subsequent act does not, in terms or by implication, 
forbid its registration. Valuable rights were acquired by the plaintiff, 
by virtue of the mortgage, even prior to  registration; rights which could 
not be divested without impairing the obligation of contracts. If the 
contract of mortgage was valid when entered into, it was not competent 
to the Legislature, aftern-ards to  make i t  invalid. If the act of May 
l l t h  is fairly capable of it, i t  must receive such a construction as will 
not conflict with the Constitution. 

But this court in Barnes v. Banzes, 53 N. C.. 366, has declared so 
much of this act, as was brought in question in that case, to  be uncon- 
stitutional and void. That part of the 7th section of the act, which 
attempts to  make void all judgments confessed, was held to be an inva- 
sion of the judicial power, as well as a violation of contract. The whole 
section is an integral part of the act, the design and purpose of which, 
as a whole, m7as to stay the proceedings of all courts, indefinitely, and 
to prohibit creditors from either collecting or securing their debts. The 
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reasoning of the court in Barnes v. Barnes, is, therefore, as applicable 
t o  the whole act, as to the part there brought in question, and must be 
considered as conclusive against the constitutionality of the act. This 
is upon the supposition, that the act was intended to include mortgages 
executed before and registered after the act, which is the extremest view 
which can be taken in behalf of the defendants. But we believe the 
first view taken of the act is a correct one, and by it, the validity of the 
act need not be drawn in question. 

The mortgage being established as valid, the defendants Hill (295) 
and Harrison, by the yely terms of the mortgage, hold the land 
in trust for the payment of this debt. Even if i t  were a deed in trust to  
indemnify the sureties, as was argued by the defendants' counsel, the 
debt of the creditor supplies the consideration t o  support the deed, and 
the creditor's interest, therefore, is the primary object to  be protected 
in equity, and the sureties' indemnity is only secondary. Wiswall v. 
Potts, 58 N. C., 184; Bank v. Jenkins, 64 N. C., 719. It is unnecessary 
to  consider the rights of the defendant Harris, who claims t o  have lately 
purchased the interest of Styres, under a sale for a violation of the 
revenue law. 

This claim seems to have been trumped up t o  complicate the rights 
of the plaintiff, and for the benefit of Styres. It cannot affect the rights 
acquired by the plaintiff under the mortgage. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Lyon v. Akin, 78 N.C. 261; Mast  v. Raper, 81 N.C. 335; 
Mntthcws v. Joyce, 85 N.C. 266; Sherrod v. Dizon, 120 N.C. 67; Blan- 
ton 21. Bostic, 126 N.C. 421. 

CHANEY OALDWELL AND OTI~ERS T7. WILLIAM J. WATSON AND OTHERS. 

Whenever i t  shall judicially appear that any person while held as  a slave, 
purchased and paid for any property, real or personal, and that convey- 
ance thereof was made to him, or to any one for his use, such purchaser, 
or those lawfully representing him, shall be entitled to such property, 
anything in the former laws of this State forbidding slaves to acquire 
and hold property, to the contrary notwithstanding. 

A, a slave, purchased in 1858, a lot of B, paying therefor, which was conveyed 
to C, to have and to hold so long a s  the said A shall live, with remainder 
to the children of D, A's owner-this being done in fraud of the law-and 
in 1869, after A had become a free man, E executes and delivers another 
deed to A himself, in fee simple, being in possession and continuing in 
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possession until his death in 1872. Before his death, A devised the lot 
to the plaintiff, his wife, with remainder to his grandchildren. I n  a n  
action by the plaintiff, demanding that  the first deed from B to C shall 
be delivered up to be cancelled and declared void, and the cloud upon 
her title removed: I t  was held, that  the plaintiff was clearly entitled to 
the relief sought, A, the grantee in the second deed, being owner in fee, 
with the right to devise the same. 

This was a CIVIL ACTION tried before his Honor, Judge Kerr, at  Fall 
Term, 1875, of ORANGE Superior Court. 

The parties having waived a trial by jury; the court found the fol- 
lowing facts: 

That November Caldwell was in the year 1858, a slave, the property 
of Dr. William Hooper, and upon the removal of Dr. Hooper from 
Chapel Hill, wishing to remain there, he made arrangements with 
James Y. Watson, by which the latter was to purchase him a t  the price 
of three hundred dollars, and he, November, was to pay the purchase 
money; which he accordingly did. 

That about the same time, November being the slave of Jas. Y. 
Watson, bought of one Green Caudle a lot of land, which is the 

(297) subject of this controversy, a t  the price of one hundred dollars, 
and himself paid the whole of the purchase money. 

That November Caldwell took a deed dated the 10th day of Septem- 
ber, 1858, whereby the said lot was conveyed by Green Caudle to one 
Jones Watson "to have and to hold to the said Jones Watson, so long as 
November, a slave formerly the property of Joseph Caldwell and now 
belonging to James Y. Watson, of Chapel Hill, shall live, with remain- 
der upon his death to William J .  Watson and Mary V. Watson, and 
their heirs, the said William and Mary being children of James Y. 
Watson aforesaid," this being done by the parties in fraud of the law. 
Neither Jones Watson, James Y. Watson or the remaindermen paid any 
part of the purchase money. 

November Caldwell occupied the said lot from the date of his pur- 
chase to the day of his death on the 24th day of Dec. 1872, paid the 
taxes and built improvements thereon. On the 29th day of March, 1869, 
Green Caudle executed another deed for the lot, whereby he conveyed 
the same to November Caldwell in fee simple. 

That November Caldwell left a last will and testament duly executed 
to pass both real and personal estate, which has been admitted to pro- 
bate in the Probate Court of Orange County, wherein he devised the 
lot in controversy to the plaintiff, Chaney Caldwell, his wife, remainder 
in fee to the other plaintiffs, his grandchildren. 

Upon these facts the court rendered judgment to the effect, that the 
plaintiffs take nothing, and that the defendants are entitled to the real 
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estate mentioned in the complaint, and that a writ of possession issue 
to  put them in possession thereof. 

From this judgment the plaintiffs appealed and assigned the follow- 
ing as error: 

1. That upon the finding of the court, the plaintiffs are entitled to 
have the deed from Caudle to Jones Watson cancelled by reason of the 
change of circumstances of the said November Caldwell and to  
have their title quieted by said cancellation. (298) 

2. That by the proper construction of said deed the estate 
given to Jones Watson terminated upon the death of November Cald- 
well, and the remainder, to  William J. and Mary V. Watson, fails both 
for want of consideration moving from them, and because they are not 
parties to the said deed. 

3. That said deed having been executed by a slave, in favor of his 
master's children, the law presumes undue influence and nothing else 
appearing, it should be vacated and the plaintiffs' title quieted by a 
cancellation thereof. 

4. That a t  most, the said remaindermen had but an estate during the 
life of Jones Watson, and the court should have so declared, and thereby 
quieted the title of the plaintiffs acquired under the later deed from 
Green Caudle to November Caldwell, and will of the said November. 

5 .  That the plaintiffs are entitled to recover of the defendants the 
costs of this action. 

All other facts pertinent to the points decided, are stated in the opin- 
ion of the court. 

Graham & Rufin, for the appellants. 
No counsel contra, in this court. 

SETTLE, J. The counsel for the plaintiffs suggests that if the court 
can find in the books no principle sufficiently large to give relief in cases 
like this, they ought to invent one to meet the new order of things 
necessarily arising upon the abolition of slavery and the establishment 
of freedom. I confess that I should feel much inclined to do, rather 
than burden the consciences of the defendants with a decree in their 
favor. But fortunately for their repose, we need not invent a new 
principle in order to induce the defendants to do equity. So far as this 
litigation is concerned, we may treat the defendants as plaintiffs seek- 
ing the active intervention of the court to enable them, not to 
hold, but to recover possession of land by virtue of a deed which (299) 
his Honor finds was made in fraud of the law. 

His Honor also finds that neither Jones Watson, the trustee, nor 
James Y. Watson, the master, nor his children, the plaintiffs, ever paid 
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any part of the purchase money, but that the same was paid by Novem- 
ber Caldwell, who occupied the said lot from the date of his purchase 
in 1858, to the day of his death in 1872, and paid the taxes on the same 
and built improvenlents thereon; and that he devised the same to his 
wife and grandchildren, who now have possession of the premises. So 
in order to support the decree which his Honor felt bound to render, we 
must give force to a deed made in fraud of the law, when equity would 
a t  least say to the parties, we leave you as we find you; the devisees of 
November Caldwell in possession, and the aid of the court to eject 
them therefrom will not be granted. 

But we must not stop here. Putting aside the fraudulent deed as 
something which the court will not enforce in aid of either party, it 
appears that Green Caudle, the grantor in the deed, on the 23d day of 
March, 1869, after November Caldwell had become a free man, exe- 
cuted another deed untainted with fraud in law or fact, and in pur- 
suance of the original intention of all the parties, whereby he conveyed 
the same lot to November Caldwell in fee simple. So that November 
Caldwell having acquired his freedom, and being relieved of the dis- 
ability which enforced his participation in the fraudulent transaction, 
acquires a deed in fee simple, to land for which he had paid the full 
purchase money to the vendor. 

And now his devisees only ask the aid of the court to remove from 
their title, under the deed of 1869 a cloud darkened by fraud, and bear- 
ing upon the plaintiffs in a manner revolting to good conscience. Why 

cannot this be done without resort to  a new principle? But fur- 
(300) ther, no one can believe for a moment, that when November 

Caldwell, a slave, purchased his quasi freedom, and then pur- 
chased half an acre of land and paid for both with his own money, that 
either he or any of those with whom he was dealing, did not intend by 
the first deed to create a trust for his benefit, and that the limitation 
over to his master's children was also intended to be upon the same 
trust, from which they were to derive no beneficial interest. Will they 
a t  this day, be heard to say ought to the contrary? 

Whatever may have been the result, had the trustee or the master's 
children, in violation of all faith, taken the property to their own use, 
while November was a slave, and when such conveyances were against 
the policy of the law, yet as no such claim was asserted until that 
policy had ceased, and the Convention of 1868 had ordained, "that 
whenever i t  shall judicially appear that  any person, while held as a 
slave, purchased and paid for any property, personal or real, and that 
conveyance thereof was made to him, or t o  any one for his use, such 
purchaser, or those lawfully representing him, shall be entitled to such 
property, anything in the former laws of the State forbidding slaves to 
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acquire or hold property to the contrary, notwithstanding," i t  is clear 
that the courts will not now give countenance to such an iniquitous 
claim. Nor shall they permit the plaintiffs to be harassed thereby. In  
support of this view, we may cite the act of 1869-70, Chap. 57, to show 
that the Legislature has adopted the policy indicated by the Conven- 
tion of 1868, a policy in fact, which necessarily sprang into existence, 
full grown and vigorous, upon the abolition of slavery. 

The judgment of the Superior Court is reversed. 
Let a decree be drawn in conformity with the prayer of the complaint. 

Lattimore V .  Dixon, 63 N. C., 356. 
PER CURIAM. Judgment reversed. 

(301 
W. W, McCANLESS v. H. W. REYNOLDS. 

Where one contracts to sell a well known tract of land described by metes 
and bounds for a specified sum, and in the deed therefor subsequently 
executed, adds a strip (the locus in quo) to the land sold, without further 
consideration, it is  fraudulent to the grantor's creditors, and no title to 
such added strip passes to the grantee. 

Any one who has acquired the rights of a deceased person, whether by his 
deed or  the deed of the sheriff, who is authorized to make a deed for 
him, is a n  assignee within the meaning of section 343 of the Code of 
Civil Procedure, and no distinction is made between a voluntary and 
a n  involuntary assignee. 

Neither of the parties, (plaintiff or defendant,) whether claiming a s  original 
parties or a s  assignees, either by deed of the party o r  deed of the sheriff, 
is a competent witness in regard to conversations and transactions b e  
tween the party who offers himself as  a witness and the assignees of 
the dead man. 

CIVIL ACTION, in the nature of Ejectment, tried before Cloud, J., a t  
Spring Term, 1875, of the Superior Court of FORSYTH County. 

The following is, substantially, the statement of the case sent up as 
a part of the record, upon appeal to this court: 

The plaintiff claimed the locus in quo as a purchaser a t  an execution 
sale, the execution having been issued in his own behalf. 

The defendant claimed the same under a deed from one Richard Cox, 
the defendant in said execution, dated prior to the sheriff's deed to the 
plaintiff. 

The plaintiff alleged, that the locus in quo was conveyed to the de- 
fendant by the said Cox in fraud of his creditors. I n  suppport of this 
allegation, evidence was adduced tending to  show that the plaintiff 



I N  T H E  SUPREME COURT. [ 74 

held a bond for the sum of $1,395.75, against the said Cox, dated the 
31st day of March, 1866, and tha t  on the 2d day of April, 3866, 

(302) he commenced an action on said bond. Tha t  a t  Fall Term, 1866, 
the dcfendant pleaded to  the said action, and issues joined there- 

in. The action was pending until Spring Term, 1867, when the plaintiff 
recovered judgment against the defendant; and tha t  execution issued 
upon the judgment, and the plaintiff became the purchaser of the locus 
in quo, a t  the execution sale. 

Two other actions were commenced against Cox, each on the 22d 
day of March, 1866, one by TV. A. King, and the other by Presley 
George, together amounting to about $800. Tha t  in October following, 
other creditors instituted actions against Cox, to  recover about the 
sum of $1,060, to wit, 31. L. Smith and J. L. Peatress, the former of 
whoin was a brother-in- la^ of Cox and the defendant. I n  the  four last 
mentioned suits, judgments were confessed a t  Fall Term, 1866. 

It was further in evidence for the plaintiff, tha t  on the 23d day of 
April, 1866, Cox executed a deed in trust conveying the "Nancy Cox" 
tract of land to  secure Charles E. Moore, ilf. L. Smith and Powell 
Sinnnons, his sureties, for a debt of $1,203, due the Bank of Salem, 
contracted in 1861. That  a short time before Cox made the deed to 
the defendant, he declared that  he owed the plaintiff a large debt, and 
tha t  he did.not intend to  pay it. Tha t  he intended to  give Mary 
Reynolds, a daughter of the defendant, five hundred dollars in the 
"Molly Cox" land (the locus in quo), and the defendant was to have 
the balance. Tha t  a few days before he executed the bond to  defendant 
to make title to  the land, which 51-as dated April l l t h ,  1866, Cox de- 
clared tha t  he was about to  be sold out, and tha t  "while they were sell- 
ing, he was going to scll too." A few days after this, Cox went to 
Virginia to  the  home of the  defendant, when and where the  contract 
between Cox and the defendant mas made, and the title bond given. 
Tha t  on the day before the execution of the deed, Cox stated to  a neigh- 
bor tha t  he was about to  sell his "Rlolly Cox" land to the defendant 
for $1,500, that  he asked $2,000 for it, but the defendant talked like 

not giving it. That he would not take tha t  from anybody else 
(303) in the world. Tha t  in the fall of 1866, after the conveyance of 

the land to the defendant, the defendant was a t  said neighbor's 
house, and a colored girl told him that  she had heard tha t  the defend- 
ant's son Dick was to come to live with Richard Cox a t  his home place, 
and his daughter Mary was t o  come t o  the "Molly Cox" place. Tha t  
in reply to  this, the defendant said that  he had never heard of such a 
thing; tha t  he had thought of giving the "Molly Cox" place t o  his son 
Abram. 
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There was also evidence, tending to show that on the 15th of April, 
the defendant and Cox came to the house of one Powell Simmons, in 
Stokes County, and on their arrival the defendant remarked to Gideon 
E. Moore, who was present a t  that time, that he was glad to find him 
there, as he wrote a good hand; that he had bought of Cox his "Molly 
Cox" tract of land at  $1,500, and he wanted a settlement made and a 
deed drawn. Moore and Simmons remarked that he paid enough for it. 
Moore excused himself from doing the writing, saying that Simmons 
was the best draughtsman. 

Moore testified that the defendant produced his papers, sitting near 
to him, and he knew that he had in his hands a bond on Cox to Moody, 
and by him transferred to the defendant; another for $900, or there- 
about; and beside these, there was a small account, upon all of which 
Simnlons computed the interest, Cox admitting each one to be justly 
due Simmons, announced the result of the calculation as $1,450, or 
about tliat sum. The defendant thereupon remarked to Cox, that  i t  
was very near what they had made it, the only difference being that  
Simmons had counted the fractions. It was further in evidence, that  
the deed was not drawn on that occasion, owing to the fact that Cox did 
not know the courses of the lines to the "Molly Cox" tract, and Cox 
left Simmons to go to his house, a few miles off, to get his deed, and was 
to come back that  evening, but did not. The defendant stayed 
all night a t  Simmons', and the next morning he and Simmons (304) 
went off together, saying they were going to Cox's to draw the 
deed. 

It was further in evidence, tliat on arriving a t  Cox's house, they 
found him with a trunk open, looking for an old deed, which he did not 
find; and the question arose as to how the "Molly Cox" land should 
be described so as to distinguish i t  from other lands belonging to Cox, 
adjacent thereto. Cox wanted the line to run across the creek, near the 
ford, and the defendant insisted that it should run below the ford. This 
disagreement arising, Cox, the defendant, and the witnesses went from 
the house t o  the ford, still disagreeing. They then went down to the 
creek, about a hundred yards to a bend, where there was a large rock 
in the creek, and a cleared ridge makes a near approach to the creek. 
The defendant then said to Cox, "I want to see you," and they went 
off into the woods, out of sight of the witnesses, and were gone some- 
time. When they returned, the defendant remarked that Cox had 
agreed for the line to commence a t  the bend, and run due north and 
south through Cox's land to his outside lines. The deed was thus 
drawn, a copy of which the plaintiff offered in evidence. The quantity 
of land, between the road, as i t  runs through the land, and the line 
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crossing a t  the bend, was variously estimated by the witnesses, ranging 
from twenty-seven to one hundred acres. 

It was further in evidence that  Cox had been a man of large property 
up to the time the slaves were emancipated, and afterward owned the 
following property, to-wit: The " ~ o H y  Cox" place, containing four 
hundred and seventy-five acres, the Locus in quo sold t o  the defendant 
for the sum of $1,500; the "Nancy Cox" place, containing three hun- 
dred and twenty-seven acres, said to  be worth more than the "Mollv 
Cox" place by some of the witnesses, and by some less, which after thk 
execution of the deed to the defendant, was conveyed in trust and sold 
a t  auction for five hundred dollars; the "House place," containing six 

hundred and thirty-five acres, worth $3,000, and sold a t  a sher- 
(306) iff's sale for $1.00 per acre; the "Turkey Branch place," worth 

from $150 to $400; the "Mountain place," worth $100, and a lot 
in Danbury, worth $50, besides personal property which brought $275. 
There was no evidence that  Cox was reputed as insolvent a t  the time 
of the execution of the deed to the defendant; but some of the witnesses, 
testified that  i t  was thought that he would break. It was in evidence 
that  before the end of the year 1866, Cox was entirely sold out, leaving 
a considerable part of his debts unpaid, his property selling for a low 
price, owing t o  the scarcity of money, the then prevalent fear of con- 
fiscation in that  section, and the consequent scarcity of purchasers of 
real estate. 

The evidence as to the value of the "n/Iolly Cox place" was conflict- 
ing, some of the witnesses testifying that  i t  was worth more than $1,500, 
and others tha t  i t  was worth less. It was further in evidence that the 
lands retained by Cox after the execution of the deed t o  the defendant, 
if sold a t  the same proportional price, would have paid off all his debts 
and left a considerable surplus. That before the execution of the deed 
to the defendant, the defendant asked one Wm. S. Lawson, '(if any one 
had made a break on Cox," stating that  he was expecting it, and that  
on the day after the execution of the deed, defendant came to Lawson's 
house and told him that he had bought the "Molly Cox place" for 
$1,500, and asked the witness what he thought of it, and if he had not 
paid too much. To which the witness replied that  i t  was worth more 
money. The defendant remarked, "If it  was so, i t  was all in the family; 
that  Cox was old, and would have to  be taken care of; that McCanless 
and others had debts (naming the debt due the Bank of Salem), and 
if those debts came against him it  would break him up. He said 
McCanless had sued Cox, and asked the witness if he knew anything 
about the justice of the debt; to  which the witness replied, that  he knew 
some portions of i t  to  be just. 
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It was further in evidence that Lawson was a t  the sale of the (306) 
"Nancy Cox place." That some six or eight persons were pres- 
ent, of whom three or four were bidders. One M. L. Smith, a brother- 
in-law of Cox, became the purchaser, a t  the price of $510. That, in 
the opinion of the witness, the land was worth five dollars per acre. 
(The tract contained three hundred and twenty-seven acres.) That 
the defendant had told the witness to attend the sale of Cox's personal 
property and buy some articles for Cox, which he did. Afterward the 
defendant complained that he bought more than he was instructed to 
buy, and proposed that  the witness should take and pay for a part, 
and he would pay for the balance for Cox. At this proposition some 
unpleasantness and irritation was shown, and the witness refused to do 
so, saying if he took a part he would take all. There was no hard 
feeling between them that witness knew of. After this disagreement 
the witness went after the articles purchased, when Cox alleged that 
the defendant had promised to give him a home on the '(Molly Cox 
place" for life, and to buy these articles for him. The next time the 
witness saw the defendant he communicated to him these declarations 
of Cox. This was in the Spring of 1867. The defendant replied that 
M. L. Smith had as much right to take care of Cox as he had, that he 
had a large family of his own to attend to. 

On cross-examination the defendant asked the witness if he was not 
a bidder a t  the sale of the "Nancy Cox place;" and if he was not bidding 
for McCanless with authority from him to run it to five hundred dol- 
lars? The witness replied that he was a bidder, but that  he had no 
authority from McCanless and was not bidding for him, but that 
McCanless had agreed to lend him $500 to help pay for the land. He 
was also asked if he did not on the day of sale, tell M. L. Smith that 
McCanless had authorized him to bid for the land and limited him to 
$500? To which the witness replied, that he had not. 

During the progress of the case M. L. Smith was called as a (307) 
witness for the defense and asked, "what, if anything, W. S. 
Lawson had said on the day of sale as to his bidding for McCanless. 
To this question the plaintiff objected on the ground that i t  was col- 
lateral. The court overruled the objection and the plaintiff excepted. 
The witness thereupon stated that Lawson told him a t  the sale that  he 
was a bidder for McCanless, and that he had limited him to five hun- 
dred dollars. 

There was evidence tending to show that the line contended for by 
Cox had been the reputed line of the "Molly Cox place," on the east, 
for thirty or forty years; that the tenants on that tract, and on the 
tract east of it, had before and since Cox become the owner of both, 
worked to the road on each side and claimed that as the line. That 
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the defendant himself had a t  a former trial declared on oath, that the 
road was the reputed line, and that  he had only purchased to the road 
and that he had paid no consideration for the land below the road and 
only went there to  get a permanent object t o  start from. 

The defendant contradicted the evidence as to  his testimony on the 
former trial. 

It was further in evidence on the part of the plaintiff, that he recov- 
ered judgment in his suit a t  Spring Term, 1867, and that  execution 
issued thereupon, under which the locus in quo was levied upon and 
sold, the plaintiff becoming the purcl~aser at sheriff's sale and taking the 
sheriff's deed therefor, under which he claims title. The plaintiff also 
read in evidence the deed from Cox to the defendant conveying the 
locus in quo, dated April 16, 1866. 

The defendant was introduced as a witness in his own behalf, and 
produced a title from Cox to himself. H e  also testified to  the effect that  
Cox was dead; Hopkins an attesting witness mas also dead, and tha t  

the other attesting witness, a son of the defendant, resided in the 
(308) State of Tennessee, that  he had endeavored to have him present; 

that  he had promised to be present, and was absent without his 
consent or procurement. Evidence having been introduced tending to 
prove the hand-writing of Cox and also of the subscribing witnesses to  
the title bond, which the defendant also offered as evidence. To this 
evidence the plaintiff objected, the objection was overruled, and the 
plaintiff excepted. 

The defendant then offered to  show by his own testimony, all the 
transactions that took place between himself and Cox concerning the 
locus in quo. To this evidence the plaintiff objected on the ground that  
Cox was dead. The objection was overruled by the Court and the 
plaintiff excepted. 

The witness then stated tha t  Cox came to his house, in Virginia, t o  
buy corn. He declined to sell him any unless he was paid for the same. 
He  told Cox that he already owed him about, $1,500, and that  he could 
not afford to  make the debt any larger, and that he would sell him some 
corn if he could pay him for it, and pay or secure the old debt. Cox 
told him he had no money but only land. The witness then told him 
he would buy land. After some chaffering about the trade he bought 
the '(Molly Cox place," and took the title bond. Cox asked $2,000 for 
the land, and he offered $1,500 for it in the old debt, and a t  this price 
they agreed. Cox was his brother-in-law, and though a man of means, 
was very improvident, and for a long time got provisions from the 
plantation of the witness in Stokes County, and in this way became 
indebted to  him. About 1857, he had a settlement with Cox and took 
his bond for $830, the sum due him for provisions previously furnished. 
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Besides this he paid off a bond due by Cox, to one Nut Moody, for about 
two hundred dollars. He also held a small account against Cox, and 
these three claims with the interest, amounted to $1,450, lacking a few 
cents. This with five dollars in cash and nine barrels of corn at  $45, 
was the consideration for the land. That the $1,500 in old debts was 
recited in the title bond from a conjecture as to what the debts 
would foot up, the interest not having been calculated until a (309) 
few days afterwards. The title bond was given from an expecta- 
tion that the plaintiff would not go to Stokes for some time. That  
finding it convenient sooner than he expected, he went over with Cox 
and concluded that he would have the matter closed and the deed exe- 
cuted. He came to North Carolina to have the deed executed, because 
he thought the law required it. He expected that Cox owed McCanless 
but did not certainly know it when the contract was made, and he did 
not then know of McCanless having sued Cox, but on the way over t o  
North Carolina Cox told him that he had been sued. He knew of no 
purpose on the part of Cox to defeat the plaintiff, and heard from him 
no declaration of any such purpose. On his part, he purchased the land 
with no purpose, other than to obtain payment of his debt. He sus- 
pected no purpose to defraud any one. He then thought Cox able t o  
pay all his debts, and in fact he was able to pay them all if he could 
have sold all his other property then under no lien, as well in proportion 
as he had sold the "Molly Cox place" to the witness, which he said he 
was going to do. The witness further testified as to the execution of the 
deed and the disagreement as to where the line on the east side of the 
tract should run. His evidence did not materially differ as to these 
facts, from the evidence for the plaintiff, except that he stated that he 
might have gone off with Cox, when they reached the bend of the creek; 
that  he did not recollect doing so, but that if he did, i t  was for the pur- 
pose of hunting for the line, which some one had informed witness ran 
across the creek about that point. That Cox agreed for the deed to be 
drawn crossing a t  the bend instead of foard, while they were on the 
ground, and he did this from no promise or inducement on the part of 
the witness to cover the same from his creditors, or for his care or 
benefit in any wise; and there was no promise of compensation or 
reward in any way whatever, but i t  was insisted upon because the 
witness had heard that the line was a t  or near the ridge next 
below the foard. There was a remark made at  the time of the (310) 
execution of the title bond, by Cox, to Mary Reynolds that he 
had always intended to  give her the "Molly Cox place," but he was in 
debt and he was forced to sell it, and now her papa could let her have it. 
But no such term or stipulation was made in the contract, and nothing 
of that  kind was spoken of in the course of the trade, or had any con- 
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nection therewith. He allowed Cox to go into a house on the "Molly 
Cox place" during the winter of 1866-67. After he was entirely sold 
out, he removed him thence to his house in Virginia, where he kept him 
over a year and sought to keep him longer. He told W. S. Lawson to 
attend the sale of the personal property of Cox, and to buy some things 
for Cox, but neither of these things were done as an inducement or part 
consideration for the land, and from no motive except charity and 
regard for him, as the brother of his wife. There was never any under- 
standing that Cox had given to Mary Reynolds $500 in the price of the 
land and fixed on $1,500 as the price on that account. No such thing 
was ever spoken of, or known to the witness. 

There was evidence corroboratory of the testimony of the defendant 
as to the bond for $930, which the defendant claimed as a part of the 
consideration paid to Cox for the land; also as to Cox obtaining pro- 
visions from the defendant's farm in Stokes County. 

The defendant also introduced one Gideon George, a surveyor, who 
testified that the line, if run a t  the bend due north and south, would 
include exactly the quantity of land specified in the bond for title, but 
if the road be the line, then the quantity will be about one hundred 
acres less. 

The defendant also offered in evidence, a deed from Joshua Cox to 
Jesse Cox, dated in 1819, and another from Salathiel Stone, sheriff, to 
Richard Cox, the grantor of the defendant, describing the eastern line 

of the "Molly Cox" tract of land as to be run on the highest part 
(311) of the first cleared ridge below the road, commencing near the 

middle of the cleared ground. There was other evidence tending 
to show that the line as established between the defendant and Cox on 
the day of the execution of the deed was a t  or near this line. There 
was no evidence that such line was ever marked, until the sale to 
Reynolds, the defendant. 

It was admitted that Richard Cox had been the owner of the "Molly 
Cox" tract and the lands adjoining on the east, since 1835; and that 
owning on both sides of the Quaker Gap road, his tenants on both tracts 
had since that time worked to the road. It was in evidence that Rich- 
ard Cox and Jesse Cox, under whom he claimed had been heard to 
speak of the road as the line. 

The bond for title describes the land as being a tract in Stokes 
County, "on both sides of the waters of South Double Creek, containing 
475 acres more or less, known as the "Molly Cox" tract of land. 

Among other things, the court charged the jury: That Cox, owning 
the land on both sides of the road, had a right to make the dividing line 
wherever i t  was agreed upon in his sale to the defendant; and if from 
the evidence, they could collect that the contract was for lands west 
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of the road, with the road as the line, a t  the price of $1,500, and that 
the defendant and Cox afterwards added in a strip between the road 
and the line crossing a t  the bend of the creek, and this was without 
further consideration, i t  would be fraud, and the plaintiff would be 
entitled to their verdict. But, if from the evidence, they should find 
that the contract of sale was of the "Molly Cox" tract of land, by its 
true lines, a t  fifteen hundred dollars, and not by the road, a s  the line, 
and that  the defendant got no more than he bought; and should they 
further find that the defendant paid therefor in old debts and corn and 
money, fifteen hundred dollars, and that that was a fair price; then they 
should find for the defendant; and if the jury should find that the sale 
was by the true lines, that then in locating and determining 
where that was, and whether at  or near the bend of the creek, and (312) 
thence due north and south, they were a t  liberty to consider the 
title bond and all the deeds offered in evidence in the cause, and that 
as to that matter, the written evidence was of more weight than the oral. 

The jury rendered a verdict in favor of the defendant, and thereupon 
the plaintiff moved for a new trial upon the following grounds: 

1. Error in the ruling of the court in the admission of the title bond 
in evidence. 

2. Overruling the objection, and admitting the testimony of M. L. 
Smith in contradiction of W. S. Lawson. 

3. The admission of the testimony of the defendant as to the trans- 
action between Cox, deceased, and himself. 

There was no exception to the charge of his Honor, and no instruction 
prayed for was refused. But it was urged upon the hearing of the 
motion that the charge, as given, was calculated to mislead the jury. 

The motion was overruled, and the plaintiff appealed. 

Clement, T. J. Wilson and Joyce, for appellant. 
Dillard & Gilmer, Watson and Glen, contra. 

PEARSON, C. J. There is no error in the charge. It was not calcu- 
lated to mislead, but, on the contrary, directed the minds of the jury 
to the very point on which the case turned, to-wit: Did the deed of 
Cox convey to the defendant more land than was embraced by the 
original contract of purchase a t  the price of $1,500, with an intent 
thereby to benefit said Cox, at  the expense of his other creditors? This 
was fairly left to the jury, and the verdict is in favor of the defendant. 

We think there is error in permitting the defendant to testify as to 
conversations and transactions with Cox, who was dead a t  the time of 
the trial. 
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(313) 1. I s  the plaintiff, who is a purchaser a t  sheriff's sale, ''an 
assignee" of Cox, within the meaning of Sec. 343, C. C. P.? Any 

one who has acquired the rights of the dead man, whether by his deed 

is a; assignee within the meaning of Xec. 343. This is the general mean: 
ing of the word, and on the face of the statute no distinction is made 
between a voluntary and an involuntary assignee. 

2. The position is taken: The object of the proviso is to  protect dead 
men, and not to allow conversations and transactions with them to be 
proved by tl party to the action, inasmuch as he is not here to explain 
the transaction or to justify his conduct in the transaction. 

I n  this case the conduct of the dead man had been called in question 
by the plaintiff, and he is charged with fraud. So this opens the door, 
and lets in the defendant, although a party to  the action, to  explain 
the transaction, and explain and justify the conduct of the dead man 
in regard to  the transaction. This is a new point upon the construction 
of Sec. 343, and has much plausibility. 

After consideration, lye are of opinion his Honor erred in allowing 
the defendant to  testifv as to conversations and the transactions be- 
tween himself and Cox. True, this testimony tended to exculpate Cox 
from the charge of fraud imputed to him by the plaintiff. The plaintiff 
does not become a witness in his own behalf. but relies on the testirnonv 
of third persons. The plaintiff does not assume to represent Cox, except 
as assignee of his right to the land, treating the deed to defendant as 
fraudulent; but takes the ground, suppose Cox was living, I could then 
put him upon his oath, whereas now, you let the defendant swear as t o  
the transaction without fear of contradiction, because the m a n  i s  dead. 

We are satisfied by the true construction of Sec. 343, neither of the 
parties, whether claiming as original parties or as assignees either by 

deed of the party or deed of the sheriff, is a competent witness, in 
(314) regard to  conversations and transactions between the party who 

offers himself as a witness and the assignee of the dead man. 
Allowing a party to an action to  give evidence in his own behalf is a 

wide departure from the rules of evidence a t  common law, and the 
proviso in Sec. 343, which fixes a limit to  this departure should be con- 
strued liberally. The effect of i t  is t o  exclude one of the parties t o  a 
transaction, who is afterwards a party to an action, concerning the right 
or property involved in the transaction from the enabling clause of the 
statute, in the event of the death of the other party to  the transaction. 
The proviso rests on the ground, not merely that  the dead man cannot 
have a fair showing, but upon the broader and more practical ground, 
tha t  the other party to  the action has no chance, even by the oath of 
a relevant witness to reply to  the oath of the party to  the action, if he 
be allowed to testify 
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The principle is, unless both parties to a transaction can be heard on 
oath, a party to an action is not a competent witness in regard to the 
transaction. 

There is error. Murphy v .  R a y ,  73 N .  C., 588, is not well reported. 
The original papers show that the depositions of Buchanan and of his 
wife, who were the real parties in interest were read in evidence. This 
explains the opinion, and brings the case within the exception to the 
proviso of a very complicated statute, and distinguishes it  from our 
case. 

PER CURIAM. Venire de novo. 

Cited: Ballard v. Ballard, 75 N.C. 193, 346; Pepper v .  Broughton, 
80 N.C. 253; Gregg v. Hill, 80 N.C. 256; Thompson v .  Humphrey, 83 
N.C. 419; Perry v. Jackson, 84 N.C. 234; M c l e a r y  v .  Norment, 84 N.C. 
237; Morgan v .  Bunting, 86 N.C. 7 0 ;  Hampton v. Hardin, 88 N.C. 596; 
Peacock v .  Xtott, 90 N.C. 520; Halliburton v .  Carson, 100 N.C. 105; 
Armfield v. Colvert,.l03 N.C. 156; Hall v .  Holloman, 136 N.C. 36;  
Bonner v .  Xtotesbury, 139 N.C. 6 ;  Smith  v .  Moore, 142 N.C. 283; Brown 
v. Adams, 174 N.C. 494,495; Xutton v. Wells, 175 N.C. 4 ;  Pope v .  Pope, 
176 N.C. 287; I n  re Mann, 192 N.C. 250; I n  re Wil l  of Brown, 203 N.C. 
349. 

H. S. EDWARDS v. THOMAS JARIS. 
(315) 

I n  a n  action to recover the possession of land, and involving the title 
thereto, and to which the Statute of Limitations is pleaded, the time 
from the 20th day of May, 1861, to the last day of January, 1870, is not 
to be counted. 

This was a CIVIL ACTION, for the recovery of the possession of land, 
tried before Furches, J., a t  Fall Term, 1875, of ALLEGHANY Superior 
Court. 

The case was heard upon facts agreed, which are fully set out in the 
opinion of Justice SETTLE. 

The defendant relied upon the statute of limitations. The court 
rendered judgment in favor of the plaintiff, and thereupon the defend- 
ant appealed. 

McCorkle, for the appellant. 
N o  counsel in this court, contm. 

SETTLE, J. The record presents the following facts: 
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1. The plaintiff has the older chain of title, and i t  covers the land 
in dispute. 

2. The defendant took a deed for the land on the 23d day of Septem- 
ber, 1865, and went into possession on that day, and has held possession 
thereof ever since, under his said deed. 

3. This suit was commenced on the 11th day of April, 1873. 
Is  the action barred by the lapse of time? 
The general proposition, that the time elapsed from the 20th day of 

May, 1861, until 1st day of January, 1870, shall not be counted so as  
to bar actions or suits, or to presume satisfaction or abandonment of 
rights, we may assume to be true. 

This general proposition, however, is subject to the exception that 
actions of debt, covenant, assumpsit or account, upon any contract, 
demand or penalty incurred since the first day of May, 1865, and the 

remedies thereon, shall be in all respects the same as they were 
(316) in the year 1860. This exception opened the door for suits and 

causes of action founded on contract or obligation entered into 
since the first day of May, 1865, but did not affect the general rule 
already stated in respect to torts, or other causes of action, save those, 
in contract, embraced in the exception just mentioned. The ordinances 
and acts establishing these propositions have been so frequently the 
subject of review, we are inclined to think, that perhaps every other 
question that can arise out of the suspension of the statute of limita- 
tions from 1861 to 1870, has been decided by this court. 

We are therefore not disposed to further discuss the subject. 
The judgment of the Superior Court is affirmed. 
Let this be certified, etc. 
PER CURIAM. Judgment affirmed. 

Cited: Hawkins v. Savage, 75 N.C. 133; Pearsall v. Kenan, 79 N.C. 
474; Bruner v. Threadgill, 88 N.C. 366; Price v. Jackson, 91 N.C. 15. 

STATE v. ARUM GRIFFICE. 

Matters which go to the incompetency of a grand jury, may be excepted to 
after bill found, if i t  is done a t  the earliest opportunity afterwards, which 
clearly is upon the arraignment, when the defendant is first called upon 
to answer. 

Where i t  appears that  nine of the grand jury, who found the bill, had paid 
no taxes for the previous year, a s  required by Chap. 17, Sec. 229, Bat. 



N. C.] JANUARY TERM, 1876. 

Rev., and that  another was under twenty one years of age, if i t  is objected 
to in  a p t  time, the  bill will be quashed. 

When a n  indictment is quashed, i t  is  competent and proper for the court 
to require the defendant to give bail to answer the charge. Those against 
whom there is a well grounded suspicion of crime, should not be allowed 
to escape without a n  investigation. 

CRIMINAL ACTION, charging an assault, with intent to commit rape, 
tried before his Honor, Judge Ewe, a t  the Fall Term, 1875, of PASQUO- 
TANK Superior Court. 

All the facts pertinent to the points raised and decided in this (317) 
court, are fulIy set out in the opinion of Justice BYNUM. 

For certain reasons assigned, the defendant moved to quash the in- 
dictment. The court allowed the motion, and the Solicitor for the 
State appealed. 

The counsel for the defendant then moved, that the defendant be 
discharged from custody. His Honor refused to allow this motion, 
whereupon the defendant appealed. 

Attorney-General Hargrove and Smith, for the State. 
Bledsoe, for defendant. 

BYNUM, J. When the prisoner was being arraigned, and it was de- 
manded of him whether he was guilty or not guilty of the crime charged, 
his counsel objected that he ought not to be called upon to answer, for 
that the indictment was not found by a legally constituted grand jury. 
The case states that "this objection was waived for the moment, and 
the prisoner was arraigned and plead not guilty." A motion was then 
made by the prisoner's counsel to quash the indictment for the reason 
before alleged, and the following facts were found, and do not appear 
to have been disputed, to-wit: That the first Monday in September, 
1874, was the last time t.he jury list was revised, and that then many 
names were put into the box which were not upon the tax list; that the 
names of others who had not paid taxes for the year preceding the first 
Monday in September, 1874, were put in the box; and that  the names 
of others were put in, who were not twenty-one, and of others who did 
not reside in the county. It was also shown that  when the jury list was 
last revised on said first Monday of September, 1874, the Commission- 
ers exercised no discretion in the application of any moral or intellectual 
test of fitpess, but that all the names were put in the box without any 
regard to moral character, intelligence or the payment of taxes the pre- 
ceding year. It was further found that upon the grand jury 
which found this bill of indictment, there were nine persons who (318) 
had not paid taxes for the year preceding the first Monday of 
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September, 1874, and there was one who was under twenty-one years 
of age, when the bill was found, which was a t  the August Term, 1875. 

1. Was the objection by the prisoner taken in apt time and manner? 
Wlicn the case of one charged with an offence, is to  come before a 

particular grand jury, i t  is the general doctrine, with many exceptions, 
however, that he may be present a t  its organization and makes chal- 
lenges either to the array or to  the polls, for cause. But this practice 
has never obtained in Korth Carolina, and would be attended with 
such inconveniences that to  allow i t  would be of doubtful policy. Ob- 
viously, however, i t  would be a great wrong to deny to defendants all 
opportunity of objecting to  the incompetency of the accusing tribunal. 
If lawful, i t  would not be practicable, in general, for the defendant to  
make objection prior to the finding of the bill, inasmuch as the charge 
is usually preferred by the grand jury without his knowledge or pres- 
ence, and the alleged offence might even have been committed after 
the organization of the grand jury. 

While, therefore, much difference of opinion has existed, and the 
decisions in the American courts have been conflicting on the question, 
whether, after bill found, the defendant can take advantage of the 
incompetency of the grand jury, who found it, the better opinion seems 
to  be, that  matters which go to the incompetency of the grand jury, may 
be excepted to after bill found, if i t  is done a t  the earliest opportunity 
afterwards, which clearly is, upon the arraignment, when the defendant 
is first called upon to answer. Such was the holding of this court a t  
the last term in the State v. Haywood, 73 N.  C., 437, following the State 
v. McEntire, 4 N .  C., 267, and State v. Seaborn, 15 N. C., 305. 

As the objection in this case was upon the arraignment, and 
(319) before pleading over t o  the felony, and the facts relied upon as 

affecting the competency of the grand jury, are set forth agreed 
upon, we think the objection was taken in apt tinie and manner, though, 
as we said in Haywood's case, the more regular way of raising the ques- 
tions here made, would have been by a formal plea in abatement. 

2. Great and inexcusable irregularities were committed by the 
County Commissioners in making up the jury list, but this court can 
notice only such as affected the composition of the grand jury, which 
was drawn from that list. Battle's Revisal, Chap. 17, Sec. 229, provides 
that  "the Commissioners of the several counties, a t  their regular meet- 
ing on the first Monday of each year, shall cause their clerks to lay 
before them the tax returns of the preceding year for their county, from 
which they shall proceed to select the names of such persons only as 
have paid tax for the preceding year, and are of good moral character 
and of sufficient intelligence." The list of names thus selected consti- 
tutes the jury list, and from it the grand and petit jury are drawn. If 
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the list thus made up happens to contain the names of some, disqualified 
by the statute from being jurors, this fact does not vitiate the jury 
list, so as to render incompetent a grand jury drawn from it. For i t  
may well be that none of the disqualified persons would be drawn 
upon the jury, in which event no objection could be raised to its com- 
petency. To hold that a jury list which contains the names of some 
who are disqualified, so poisons and corrupts the whole list that a lawful 
grand jury cannot be made from it, would greatly embarrass, if not 
defeat, the due administration of justice. These statutory regulations 
for making up the list from which the several juries are to be taken have 
ever been held in this State not to be mandatory but merely directory, 
and so the statute itself (Sec. 229) in effect declares. But the question 
in this case is, not as to mere irregularities in constituting and impanel- 
ing the grand jury, which, in general, cannot be objected t o  after 
an indictment has been found and received. It is as t o  the com- (320) 
petency of individual grand jurors, of the number of those finding 
this bill. Nine of these had not paid tax for the year preceding the 
first Monday of September, 1874, when their names were put upon the 
jury list. One other was under twenty-one years of age when the bill 
was found. 

Hawkins says, that if one of a grand jury who find an indictment, be 
within any of the exceptions of the statute, he vitiates the whole, though 
ever so many unexceptionable persons join in the finding, and the pris- 
oner may plead such matter in avoidance of the indictment and plead 
over to the felony. B. 2, Chap. 25, Secs. 26, 28. To the same effect is 
Chitty, Cr. Law 307. The language of our statute is strong; "from 
which (tax list) they shall proceed to select the names of such persons 
only as have paid tax, etc., and are of good moral character and of 
sufficient intelligence." The restrictions fall fully within the rule as 
laid down by Hawkins and Chitty, and followed by the weight of 
authority in this country. State v. Vanhook, 12 Texas, 252, where the 
question is fully and ably discussed. Yet in the light of our statute, the 
question is not without difficulties, for it is equally prescribed that the 
jurors shall be of "good moral character and sufficient intelligence." 
Can the defendant upon arraignment plead in abatement, the want of 
good moral character or sufficient intelligence in one or more of the 
grand jury? If so, on the one hand such challenges would raise ques- 
tions of fact calculated to embarrass the course of justice, in all trials 
where the delay or defeat of justice is sought. On the other hand, 
undoubtedly an idiot or lunatic, or felon, should not be a part of the 
accusing body. Between these conflicting difficulties, the safer and more 
humane choice is to risk the inconveniences or even delays which may 
be incurred in receiving the plea and deciding the questions of fact raised 
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preliminary to  the trial, rather than adopt the alternative stern and 
harsh rule, ~ ~ h i c h  must often work great injustice and wrong. 

(321) The defendant must have the right t o  have the accusation against 
him performed by men unexceptionable in respect of qualifica- 

tion. I n  no other way can this right be secured than by entertaining 
the plea upon the arraignment. Rut little inconvenience or delay in the 
trial can be apprehended, as the court ~ o u l d ,  upon the spot, try the 
questions raised, and if not well founded, proceed with the trial, other- 
wise the bill would be abated and a new bill sent immediately. The 
nine non-tax paying jurors were therefore incompetent, and upon the 
exception taken, vitiated the bill found. 

One other juror was under the age of twenty-one a t  the finding of 
the bill, and this is made another exception to  the indictment. 

There is no statute in this State prescribing a t  what age persons 
become competent jurors, but i t  is a universal principle of the common 
law, that  a person under twenty-one, is an incompetent juror. He must 
be liber et legalis homo, exempt from legal servitude to  master or parent. 
It never was the law that an infant, one declared to  be unfit to  manage 
his own affairs, could be invested with power to dispose of the lives and 
property of others. This objection also is fatal to the indictment. 

3. When the court quashed the indictment, the prisoner's counsel 
moved for his discharge. The court refused the motion and required 
bail for his appearance at the next term of the court. It was both com- 
petent and highly proper in the court to  do so. Those against whom 
there is a well grounded suspicion of crime, should not be allowed to 
escape without an investigation. 

There is no error, and the judgment is affirmed. 

Cited: S. v. Liles, 77 X.C. 497; S. v. Baldwin, 80 N.C. 392; S. v. 
Smith, 80 N.C. 410; S. v. Davis, 80 N.C. 413 ; S. v. Martin, 82 K.C. 674; 
8 .  v. Watson, 86 N.C. 625; S. v. Carland, 90 N.C. 673; S. v. Haywood, 
94 N.C. 850; S. v. Gardner, 104 N.C. 740; S. v. Fertilizer Co., 111 K.C. 
660; S. v. Smarr, 121 N.C. 670; 8. v. Perry, 122 N.C. 1021; S. v. Hewlin, 
128 N.C. 572; S. v. Harzuell, 129 N.C. 552; S. u. Paramore, 146 N.C. 607; 
Wilson v. Batchelor, 182 N.C. 96; S. v. Oliver, 186 N.C. 330; S.  v. Levy, 
187 N.C. 586; S. v. Barkley. 198 N.C. 352; S. v. Emery, 224 N.C. 584, 
589; S. v. Speller, 229 N.C. 71. 
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STATE v. CHARLES TALLY. 
(322) 

An indictment for Fornication and adultery, charging that  the defendants 
"did unlawfully and adulterously bed and co-habit together, and then 
and there did unlawfully commit fornication and adultery," is amply 
sufficient, and ought not to be quashed. 

INDICTMENT for Fornication and Adultery, tried before his Honor, 
Judge Watts, a t  Fall Term, 1875, of the Superior Court of GRANVILLE 
County. 

The defendant was held to answer upon the following bill of indict- 
ment : 

"The jurors for the State upon their oath present, that  Chas. Tally, 
yeoman, and Winney Bass, spinster, both late of the county of Gran- 
ville, being lewd and vicious persons, and not united together in mar- 
riage, on the 28th day of July, one thousand eight hundred and seventy- 
five, and on divers other days and times, both before and after that day, 
a t  and in the county aforesaid, did unlawfully and adulterousIy bed 
and cohabit together, and then and there did unlawfully commit forni- 
cation and adultery, in contempt of the holy rites of matrimony, con- 
trary to the form of the statute in such cases made and provided, and 
against the peace and dignity of the State." 

The defendants moved the court to quash the bill "for that the offence 
therein charged is not sufficiently stated to constitute the crime of forni- 
cation and adultery." 

The motion was allowed and the Solicitor for the State appealed. 

Attorney General Hargrove, for the State. 
Busbee & Busbee, for defendants. 

SETTLE, J. The defendant insists that the indictment is insuffi- 
cient: 

1. "For that i t  does not contain the material words of the (323) 
statute, against fornication and adultery." 

2. ('There are no words used in the indictment, sufficient to charge 
every ingredient of the offence as defined by statute." 

As a general rule it is safe, in pleading, to follow the words of a 
statute, but this is not necessary, nor indeed always proper. 

This bill charges that Charles Tally, yeoman, and Winney Bass, 
spinster, both late of, etc., being lewd and vicious persons, and not 
united together in marriage, on the 28th day of July, A.D., 1875, and 
on divers other days and times, both before and after that day, a t  and 
in the county, etc., did unlawfulIy and adu1terousIy bed and cohabit 
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together, and then and there did unlawfully commit fornication and 
adultery, etc. 

The bill is amply sufficient. I believe it  is a copy of an  old and well 
approved form, long in use by the Solicitors of this State, since the 
adoption of our present statute. However that  may be, an examina- 
tion of the cases collected in 1 Battle's Digest, page 519, title Forni- 
cation and Adultery, will abundantly show that  bills much less accurate 
and formal than this have been sustained by this court. We are not 
disposed to be hypercritical about v-ords, when the substance sufficiently 
appears in the pleading. 

The judgment of the Superior Court quashing the indictment is 
reversed. 

Let this be certified, etc. 
PER CURIAM. Judgment reversed. 

Cited: S. v. Guest, 100 N.C. 413; S. v. Britt, 150 N.C. 812. 

(324) 
STATE v. GEORGE EVANS. 

Where, upon a mistrial, the defendant moves for his discharge, which motion 
is refused, and he is required to give bail for his appearance a t  the next 
term, the Judge presiding a t  such next term, has no right to entertain the 
motion and discharge the defendant. I t  is res adjudicata. 

CRIMINAL ACTION, tried before Moore, J, ,  a t  December (Special) 
Terni, 1875, of the Superior Court of HALIFAX County. 

The defendant was indicted for larceny and pleaded not guilty. A 
jury mas impaneled and after hearing the evidence, argument of counsel 
and the charge of his Honor, Judge Watts, announced in open court 
that  they could not agree upon a verdict. The counsel for the State and 
for the prisoner were both present. The prisoner was absent, being 
then in jail. 

His Honor, without having consulted the counsel for the prisoner, 
ordered a iuror to be withdrawn and a mistrial entered. Prisoner's 
counsel said nothing either for or against the order. 

After the order I V ~ S  made and theUjury discharged, his counsel moved 
the court, upon affidavit, to discharge the prisoner upon the ground: 

1. That having once been put in jeopardy, he could not again be tried 
for the same offence. 

2. That the defendant was not in court when the order was made. 
The motion was overruled and the defendant appealed. 
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At December (Special) Term, Moore, J., presiding, his counsel again 
moved the court to discharge the prisoner upon the same ground. The 
motion was allowed and the State appealed. 

Attorney General Hargrove, for the State. (325) 
Buxton & Burton and Busbee & Busbee, for the prisoner. 

PEARSON, C. J .  On a trial for larceny, the jury, after deliberation 
for some eighteen hours, announces to the court that they cannot agree, 
whereupon his Honor, Judge Watts, in the absence of the prisoner, who 
was confined in the jail of the county, but in the presence of his counsel, 
who neither assented to nor objected to his action, directed a juror to 
be withdrawn, and the jury was discharged. The prisoner's counsel 
then moved for his discharge on the ground that he could not be again 
put on trial. This motion was overruled by Judge Watts. At the next 
term, the same motion on the same ground was made and was allowed 
by his Honor, Judge Moore. So we have the conflicting rulings of two 
of the Judges of the Superior Courts in the very same case-in fact, 
one Judge reverses the decision of the other Judge. How is this un- 
seemly conflict of decision to be prevented? It can only be done by 
enforcing the rule, res adjudicata. 

Without entering into the question, was the decision of Judge Watts 
right or wrong, i t  is sufficient to say he had jurisdiction and decided 
the motion against the defendant. That decision until reversed on 
appeal, or by writ of certiorari to this court, must stand as a thing 
settled. 

It follows that Judge Moore erred in entering the motion. His ruling, 
by which the defendant was discharged, being a final deterniination of 
the case, the Solicitor had a right to appeal. 

This will be certified, to the end that the defendant may be again 
put on trial. 

PER CURIAM. Judgment accordingly. 

Cited: Wilson v. Lineberger, 82 N.C. 413; Mabry v. Henry, 83 N.C. 
302; Roulhac v. Brown, 87 N.C. 4; Scroggs v. Stevenson, 100 N.C. 358; 
Dockery v. Fairbanks, 172 N.C. 530; Revis v. Ramsey, 202 N.C. 816; 
S. v. Lea, 203 N.C. 322; Fertilizer Co. v. Hardee, 211 N.C. 58. 
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(326) 
MERCANTILE BANK O F  NORFOLK, V d .  r. CAROLINA PETTIGREW 

AND OTHERS. 

A, holds a promissory note for the payment of money on B ;  B pays of€ the 
note to A, but does not take i t  np, nor does he take a receipt or other 
acquittance: Held, that 6 cannot maintain an action against A to have 
the note delivered up to be cancelled. 

In a suit on such note against B and others, endorsers, by A, the endorsee, to 
which B pleaded payment and denlanded in his answer that  the note 
should be delivered up to be caiicelled: Held, that  notwithstanding such 
demand, the plaintiff, A, had a right to take a judgment of non-suit, 
if he so elected, a s  to B. 

CIVIL ACTIOX, tried before his Honor, Judge Noore, a t  December 
(Special) Term, 1875, of the Superior Court of HALIFAX County. 

The following are the facts agreed and sent to this court as a part 
of the record: 

"This was an action upon a promissory note, for the recovery of 
money. The suinnlons was issued April 3d, 1875, returnable to  Spring 
Te r~n ,  1875, of Halifax Superior Court. The coniplaint was duly filed 
a t  the return term; in which complaint the plaintiffs alleged, among 
other things, that the defendant. Caroline Pettigrew, on the 14th of 
April, 1874, made her promissory note payable to the order of Baker, 
Neale & Sheperd, the other defendants, for $2,399.88, seven months 
after date, a t  the Mercantile Bank of Korfolk, and that  thereafter, and 
before the same fell due, the firm of Baker, Neale & Sheperd, by 
endorsement for value, transferred the same to the plaintiff; that no 
part of said note has been paid, and that the same TTas negotiable under 
the laws of Virginia. 

At the return term, it was agreed, in writing, that the plaintiffs should 
take judgment against all of the defendants except Caroline Pettigrew, 
without prejudice to  any cause of action vhich the plaintiffs have 

against the said Caroline Pettigrew." In accordance wit11 this 
(327) agreement, judgment was rendered against the defendants Baker, 

Neale $ Sheperd for the principal sun1 of the note with interest. 
The defendant, Caroline Pettigrew, filed an answer in which die ad- 

mitted the execution of the note, but denied that the same mas trans- 
ferred to the plaintiff, as alleged in the complaint, and alleged further, 
that  the same had been paid, and demanded judgment "that the said 
note be surrendered to her for cancellation, and for costs of this suit." 

The plaintiff filed a reply, in which the allegations of the complaint 
were re-affirmed, and in ~1-11ich it  was denied that  the said note had been 
paid. 
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After the case had been called, and a jury impaneled, and evidence 
introduced by both parties, the plaintiff moved the court to be allowed 
to enter judgment of non-suit. The defendant resisted the motion on 
the ground that she demanded in her answer that the note be delivered 
up to be cancelled. 

The court being of the opinion that the relief demanded was not such 
affirmative relief as to preclude the right of the plaintiff to  elect to enter 
judgment of non-suit, allowed the motion. Thereupon the defendant 
appealed. 

Clark, for appellant. 
Hill, contra. 

READE, J. A holds a promissory note for the payment of money, 
on B. And B pays off the note to A, but does not take it up; nor does 
he take a receipt or other acquittance. Can B maintain an action 
against A, to have the note delivered up and cancelled? 

The fact that no precedent can be found for such an action, is strongly 
against it ;  for there must lmve been innumerable instances of such 
transactions. 

A note, which has been paid off, is of no value. I t  is not like (328) 
a title deed for land, which may be recovered. Nor is i t  like an 
unsatisfied bond, or other instrument, which has been obtained by fraud, 
and which may be decreed to be delivered up and cancelled. It is 
simply a worthless piece of paper, which was evidence of a promise 
which has been performed. I t  could be worth nothing to B, if he were to 
recover it. It is worth nothing to A who keeps it, for if he attempt to  
recover upon it of B, B can defeat the recovery by the very evidence 
.upon which he would rely in his action to have it delivered up and can- 
celled, that is, by proof of payment. 

And besides, when B paid off the note, i t  was gross negligence not to 
take i t  up, or take a receipt against it. And his negligence will not be 
aided by a Court of Equity. 

Furthermore, the plaintiff is entitled to hold the note as against the 
endorsers, as to whom it is not pretended that they have paid it to the 
plaintiffs. And as the plaintiffs have taken judgment against the 
endorsers, the note is, or ought to be, filed as a paper in the cause. So 
that,  as the defendant could not have recovered in a direct action, his 
counter-claim to have the note delivered up to be cancelled, is no reason 
why the plaintiff should not take a non-suit. 

There is no error 
PER CURIAM. Judgment affirmed. 

Cited: Bank v. Stezcwt, 93 N.C. 404. 
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(329) 
E. R. BRINK v. A. R. BLACK. 

The decision of a Judge, presiding on a trial in the Superior Court, that  
a verdict of the jury is  or is not against the weight of evidence, cannot be 
reviewed by the Supreme Court. 

CIVIL ACTION for damages, tried at  December (Special) Term, 1875, 
of the Superior Court of NEW HANOVER County, his Honor, Judge Henry 
presiding. 

As the case is decided in this court upon a single point of law, it is 
deemed unnecessary to state all the facts as disclosed by the record. 

There was a verdict in favor of the defendant; whereupon the plain- 
tiff moved the court for a new trial, upon the ground that  the verdict 
was contrary to the weight of the evidence. 

Upon the hearing, the motion was allowed, and thereupon the de- 
fendant appealed. 

A. T.  & J. London, for appellant. 
W .  X. & D. J .  Devane, contra. 

READE, J. The defendant had a verdict, and the Judge set it aside 
and granted a new trial; because in his opinion, it was against the 
weight of the evidence. The defendant appealed, and the only question 
is, can we review his Honor's order. We have so often said that we 
cannot, that i t  is a matter of some surprise that we should have the 
question presented again. 

When a Judge presiding a t  a trial below, grants, or refuses to grant, 
a new trial because of some question of "law or legal inference" which 
he decides, and either party is dissatisfied with his decision of that 

matter of law or legal inference, his decision may be appealed 
(330) from, and we may review it. But when he is of the opinion that, 

considering the number of witnesses, their intelligence, their op- 
portunity of knowing the truth, their character, their behavior on the 
examination, and all the circumstances on both sides, the weight of the 
evidence is clearly on one side, how is i t  practicable that we can review 
it, unless we had the same advantages? And even if we had, we cannot 
t ry facts. Vest v. Cooper, 68 N. C., 132; Watts v. Bell, 71 N. C., 405. 
And see, also, other cases cited in briefs of counsel on both sides, in 
which, when well considered, there is no conflict. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

N.C. 342 
Cited: Edwards v. Phifer, 120 N.C. 407; Abernethy v. Yount, 138 

; Trust (70. v. Ellen, 163 N.C. 47; Goodman v. Goodman, 201 
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N.C. 810; In re Will of Hargrove, 207 N.C. 281; Roberts v. Hill, 
240 N.C. 381. 

STATE v. WILLIAM B. SURLES AXD OTHERS. 

Where one rented land for the year 1875, the landlord cannot avail himself 
of the Act, ratified the 19th day of March 1875, a s  a defence against a 
charge of Forcible Trespass, in that he entered on said land before the 
prosecutor's term had expired, and with a strong hand caused to be re- 
moved certain fodder, before the same had been divided. 

The Act of the 19th March, 1875, provides in  terms, how a landlord shall 
proceed to enforce his demands, and take the benefit of its provisions 
before the courts, which negatives the idea that he can take redress in 
his own hands. 

INDICTMENT for Forcible Trespass, tried before Buxton, J., at Fall 
Term, 1875, of the Superior Court of CUMBERLAND County. 

The defendants were charged with forcibly taking and carrying 
away from the actual possession of the prosecutor, one Thomas Nor- 
wood, a stack of fodder, the prosecutor being present and forbid- 
ding it. 

It was in evidence that on Saturday afternoon of the 6th of (331) 
November, 1875, the prosecutor having received a message from 
the defendant Surles, went to his house, when Surles told him that he 
wanted to haul the fodder out of the field. The prosecutor inquired how 
much he was going to take, to which he replied "all." The prosecutor 
asked him how much he was going to allow him, for his part of the 
fodder. To this he replied seventy-five cents. The prosecutor replied 
that he asked $1.00 per hundred weight. The defendant said he would 
not give it. The prosecutor then told him not to haul it. Defendant 
said he would haul it, and directed James Hobbs, Isaac Byrd and Bill 
Cade, the co-defendants, who were in his employment, to  take the 
wagon and haul the fodder out of the field. The prosecutor went with 
them to the fence and forbid them taking the fodder. They went in 
and carried off seven stacks, which was all there was. 

It was further in evidence that the prosecutor rented the field from 
the defendant Surles. That one-third of the fodder belonged to Surles 
as rent, and that  the fodder had not been divided. Surles did not go 
into the field. Two of the defendants, Byrd and Cade are colored men. 
The prosecutor did not live inside of the field but on another place 
which he had also rented from Surles. 

All of the defendants were present at  the house, when the conversa- 
tion took place between the prosecutor and the defendant, Surles. The 
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wagon was ready, hitched up. A man named Crewington was also 
present. Hobbs and Byrd were then, and had been previously in the 
employment of Surles. 

There was other evidence tending to corroborate the testimony of 
the prosecutor. 

  he defendants requested the court to charge the jury: 
1. That so far as the defendant Surles was concerned, the offence of 

forcible trespass could not be committed by him, as he was the landlord 
of Norris, and the crop being vested in his possession as the 

(332) owner of the land, in accordance with the act of 1874-75, Chap. 
209, Sec. 1, ratified 19th of March, 1875. 

2. That none of the defendants could be convicted, because the for- 
bidding was not of the character necessary and required, in that the 
prosecutor expressed no forbidding of Surles getting his own share of 
the fodder, being one-third part. 

3. That there was a variance against the allegation and the proof- 
the offense charged is a forcible trespass to personal property while 
the evidence merely tended to prove a trespass on real property. 

4. According to the proof, thc prosecutor was not near enough to be 
present in the sense required by law,-he was standing off, outside the 
field a t  a considerable distance and merely saw them taking the fodder. 

His Honor declined to charge as requested, and instructed thc jury: 
That the forbidding up at  the house was insufficient and would go for 
nothing, unless i t  was repeated by Norris down a t  the fence; whether 
it was so repeated was for the jury to say, as it was a matter contra- 
dicted. If the defendants Hobbs, Byrd and Cade were so forbidden and 
vet entered the field and carried off the fodder under the circumstances 
testified to by Norris, and he was deterred by their number from main- 
taining his rights, then the jury should convict them; and if the jury 
should further find that they committed the offense in pursuance of 
orders given to them for that purpose by the defendant Surles, then 
the jury should find him guilty too, although he was not present at the 
commission of the offense, there being no accessories in misdemeanors, 
all guilty participants are regarded as principals. If A whips B at the 
comnland of C, who is not present when it is done, A and C are both 
guilty of the assault and battery. A is guilty because he committed it, 

and C is guilty because he commanded it. 
(333) The jury rendered a verdict of guilty as to all the defendants. 

There was a motion for a new trial; motion was overruled. 
Judgment and appeal by defendants. 

Guthrie, for the defendants. 
Attorney General Hargrove, Smi th  & Strong and Ray,  for the State. 
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SETTLE, J. The indictment charges the defendants with a forcible 
trespass, in taking and carrying away from the actual possession of the 
prosecutor, a certain stack of fodder, he, the prosecutor, being person- 
ally present forbidding the defendants so to do. 

The defendant Surles says he cannot be convicted of this offense, 
because he was the landlord of Norris, the prosecutor, and the whole 
crop, raised by the prosecutor, was vested in him, Surles, by force of the 
Act of 1874-75, Chap. 209, ratified the 19th day of March, A.D., 1875. 

His Honor mentions the fact, that, a t  the request of the defendants, 
the whole evidence given on the trial, is sent up with the record. 

From this it will be seen that Norris rented the land from Surles for 
the year 1875; that one-third of the fodder belonged to Surles; that  i t  
had not been divided; and the agreement between them was to settle 
on the first day of January, 1876. 

These facts are not controverted. Then, whatever rights had accrued 
to either party, under the contract, could not be effected by the act 
ratified on the 19th day of March, A.D. 1875. To give it the effect 
contended for, would clearly violate the contract already made between 
the parties. 

But even if this contract was embraced by the act, it provides, in 
terms, how a party claiming this constructive possession, shall proceed 
to  enforce his demand before the courts, which would seen1 to  
negative the idea that  he could take redress in his own hands. (334) 

But the defendants further say they were not forbidden to take 
one-third of the fodder. We do not see how that helps them. It eer- 
tainly did not amount to a license to take the other two-thirds. And 
the only bearing it would seem to have upon the case, is to aggravate 
the offence of the defendants. We need not notice the other points 
made in behalf of the defendants, further than to say that the charge 
of his Honor was a clear and concise statement of the law applicable 
to the case before him. We could not add to its force by repeating it. 

The judgment of the Superior Court is affirmed. 
Let this be certified, etc. 
PER CURIAM. ,Judgment affirmed. 

LUNSFORD A. PAS'CHAI;, ADM'R., V. BENJAMIN T. HARRIS AND WIFE AND 

OTHERS. 

Where a mortgagor has an equity of redemption, subject to a power of 
sale, and the land mortgaged is actually soId after forfeiture, the right 
of the mortgagor is entirely extinguished. 
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Hence, where A executed and delivered a mortgage to B to secure tbe repay- 
ment of a sum of money borrowed by him of B, the mortgage containing 
a power of sale upon forfeiture, and the land was sold upon the failure 
of A to repay the money a t  the time specified: It was held, that the 
administrator of A could not sustain a petition to sell the interest of A 
in the mortgaged premises, to create assets for the payment of debts due 
by his intestate upon judgments docketed prior to the execution of the 
mortgage, because the sale divested the intestate of all  interest. 

He7d further, that  the liens of the judgment creditors, if enforced a t  all, must 
be enforced by some direct proceeding on their par t  for that  purpose. 

SPECIAL PROCEEDING, heard upon appeal from the Probate Court, 
before his Honor, Judge Watts, at  Spring Term, 1875, of the Superior 
Court of WARREN County. 

The plaintiff, who is the administrator of Andrew J. Rogers, deceased, 
filed a petition in the Probate Court, praying that he be allowed to sell 
certain lands, the property of his intestate, in order to raise funds to 
pay off the intestate's debts. 

The case was heard before his Honor upon the following facts: 
There were seven judgments against the plaintiff's intestate, duly 

docketed in the Superior Court of Warren County, of the following 
dates, to-wit: one on the 22d of February, 1869, four on the 15th day 
of March, 1869, one on the 16th day of March, 1869, and one on the 
17th day of March, 1869, amounting to over ten thousand dollars. 

No execution or any process whatever had ever issued against the 
plaintiff's intestate for the enforcement of any of the said judg- 

(336) ments after the docketing of the same. The plaintiff's intestate 
died during the month of January, 1875. 

On the 6th day of May, 1871, the intestate, having procured a loan 
of seventeen hundred and twenty-four dollars and thirty-two cents 
from the defendant, Thomas Connell, executed to him a mortgage, duly 
registered, May i'th, 1872, whereby he conveyed to said Connell the 
land now sought to be sold by the plaintiff to make assets. As a se- 
curity for the repayment of said sum, the mortgage contained a power 
of sale on default of such repayment. 

The intestate, on the 5th day of May, 1872, informed the defendant, 
Connell, that the judgment had been satisfied, by reason of which 
information, and by failure of the judgment creditors to have their 
judgment liens enforced by execution or otherwise, the defendant was 
satisfied, and being so informed by counsel that said judgments no 
longer created a lien upon said land, thereupon loaned to the intestate 
the sum aforesaid. On the 24th day of April, 1875, the defendant, 
Connell, sold the land under the provisions of the mortgage deed, and 
one Martin Connell became the purchaser, and received a proper con- 
veyance and possession thereof. 
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Upon these facts his Honor rendered the following judgment: 
This action coming on to be heard upon the petition, and the answer 

and exhibits of the defendant Connell, and the argument of counsel for 
both parties, and i t  appearing to the court that the land described in 
the petition was bound for the payment of intestate's debts, which are 
set forth in the said petition, prior to the execution and registration of 
the intestate's mortgage of said land to the defendant Connell; and 
i t  further appearing that intestate's personal estate is sufficient to pay 
his debts, as set forth in said petition and the charge of administration, 
it is now, on motion of plaintiff's counsel, ordered and adjudged that 
said Paschal, as administrator as aforesaid, have a license to sell the 
land described in said petition, after due advertisement, a t  public 
auction for cash, in order to pay so much of said intestate's debts (337) 
as are stated in said petition, as his personal estate may be in- 
sufficient to discharge. 

From this judgment the defendants appealed. 

Moore & Gatling and Cook, for the appellants. 
Edwards and Batchelor & Son, contra. 

PEARSON, C. J. The plaintiff's intestate had an equity of redemption, 
but it was subject to a power of sale. An equity of redemption is a 
vaIuable interest which may be sold by the mortgagor and a t  sheriff's 
sale; and it is such an interest as may be devised and will descend to 
heirs. Chap. 45, Sec. 71, Battle's Revisal, embraces an equity of re- 
demption; but in our case the equity of redemption was subject to a 
power of sale, and when the power was executed, it took from the plain- 
tiff all pretext in support of the petition and he had no foundation to 
stand on. The right of the intestate and of his heirs and of the admin- 
istrator, was divested by the sale. Whether the mortgagee and the 
purchaser under the power of sale are subject to the lien of the docketed 
judgments, or whether they can get rid of the lien of the judgments, as 
purchasers for value without notice by reason of the laches of the judg- 
ment creditors in delaying to sue out executions for more than three 
years, are questions with which the plaintiff has no concern. 

If the creditors who have docketed judgments wish to make the ques- 
tion, it must be done by some proceeding on their part; for instance, 
let them issue executions and sell the land; then the purchaser under 
the execution and the purchaser under the power of sale in the mortgage 
can have a "fair fight," and the question be put on its merits. I n  this 
action, the plaintiff is interfering officiously in regard to a matter which 
does not concern him one way or the other. 
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We listened with pleasure to the argument of Mr. Gatling, 
(338) because it was able and well considered; because he discussed the 

point on which his Honor put his decision, and because the argu- 
ment suggested a new doctrine so far as the decisions of our court 
extend, to wit: can a lien, valid at law, be defeated on the plea of "a 
bona fide purchase for full value without notice;" and in the second 
place, can the failure of a judgment creditor to issue execution for three 
years after judgment docketed excuse, a purchaser of negligence in not 
making inquiry of him, and in lending his money upon the bare word 
of the debtor in the execution, that the judgment has been satisfied? 
Upon these questions we, a t  this time, say nothing. His Honor put the 
decision upon the wrong point; i t  should have been on the point that  
the plaintiff had nothing to operate on and his petition was functus 
oficio by a sale under the power in the mortgage. 

Error. Reversed. The petition must be dismissed. This will be 
certified. 

PER CURIARI. Judgment reversed and petition dismissed. 

Cited: Joyner v. Farmer, 78 N.C. 198; Heck v .  Williams, 79 N.C. 
439; McCaslcill v. Graham, 121 N.C. 191; Harrington v. Hatton, 129 
N.C. 147; Dunn v. Oettinger, 148 N.C. 282; Hobbs v. Cashwell, 152 
N.C. 189. 

WOOD & HATHAWAY v. T. J. HARRELL. 

An affidavit in an action upon a contract for the recovery of money, alleging 
"that the said T. J. is about to remove from the State of North Carolina, 
to become a resident of the State of Virginia," is not sufficient to warrant 
a n  order of arrest of the defendant. 

The affidavit must show the grounds upon which the belief of the plaintiff is 
based, in order that  the court may judge the reasonableness thereof. 

This was a CIVIL ACTION, tried before his Honor, Eure, J., a t  Spring 
Term, 1875, of the Superior Court of CHOWAN County. 

(339) The action was originally commenaed in a Court of Justice of 
the Peace, to recover the sum of $85.00, alleged to be due the 

plaintiff by contract. At the time of issuing the summons, the plaintiff 
filed the following affidavit: 

"J. R. B. Hathaway makes oath: 
"1. That he is a member of the firm of Wood & Hathaway, composed, 

as above stated, and doing business in Edenton, county aforesaid. 
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"2. That  Thos. J. Harrell is indebted to the said firm by contract, 
with interest to this date, in the sum of $85.54. 

"3. That  the said Thomas J. Harrell is about to remove from the 
State of North Carolina to become a resident of the State of Virginia." 

Upon the filing of this affidavit, a capias was issued for the arrest of 
the defendant. 

On t h e d a y  of-, 1874, judgment was rendered in the Jus- 
tice's Court in favor of the plaintiff, from which judgment the defendant 
appealed to the Superior Court. 

When the case was called in the Superior Court, the defendant moved 
the court to vacate the order of arrest, because of the insufficiency of 
the affidavit. 

After argument, the motion was overruled, and it was submitted to 
the jury to decide whether the facts, stated in the affidavit of the plain- 
tiff, were true. The jury found by their verdict that the defendant was 
about to remove from the State, whereupon the court rendered judgment 
in favor of the plaintiff. From which judgment the defendant appealed. 

No counsel in this court for the appellant. 
Gilliam & Pruden, contra. 

BYNUM, J. The affidavit filed did not warrant the order of arrest. 
The distinction was taken in Hughes v. Person, 63 N. C., 548, between 
things done and things which the party believes are about to be 
done, and this distinction was reaffirmed in Clark v. Clark, 64 (340) 
N. C., 150. It was therefore necessary for the plaintiffs, in their 
affidavit, to have set forth the grounds of their belief that the defendant 
was "about to remove from the State," in order that the court might 
judge the reasonableness thereof. Wilson v. Barnhill, 64 N. C., 121. 
The court refused to vacate the order of arrest; why, then, afterwards 
submit the same matter to the revision of a jury? The question of the 
sufficiency of the affidavit was one of law addressed to the court alone. 

There is error. 
PER CURIAM. Judgment reversed and order of arrest vacated. 

Cited: Adrian 21. Jackson, 75 N.C. 539; Peebles v. Foote, 83 N.C. 
104; Hanna v. Hanna, 89 N.C. 72; Judd v. Mining Co., 120 N.C. 399; 
Bank v. Cotton Factory, 179 N.C. 204. 
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JOHN G. CHAMBERS v. G. F. PENLAND. 

A defendant in execution, whose homestead has been allotted to him by 
appraisers appointed by the sheriff. and who had appealed to the township 
trustees from such allotment, and afterwards withdrew his appeal, ex- 
pressing himself satisfied, will not be permitted, after the sheriff's levy 
on the excess has been returned to court, by a motion in the cause, to set 
aside the levy and call in the execution, because one of the sheriff's 
appraisers married a cousin of the plaintiff's wife. 

Such objection, to avail the defendant, must be made in a p t  time to the 
sheriff; and if not allowed by the sheriff, it ought to have been taken 
advantage of in a n  application to the township trustees ; and if not allowed 
by them, i t  ought to have been taken advantage of by a petition, a s  in 
other special proceedings. 

MOTION in the cause heard before his Honor, Henry, J., at Spring 
Term, 1875, of BUNCOMBE Superior Court. 

The following are substantially the facts agreed: 
At Fall Term, 1874, a motion was made in the cause, to call 

(341) in an execution and set aside a levy. The motion was continued 
until Spring Term, 1875, when it was heard upon the following 

state of facts, as appeared from the proofs and affidavits: 
The plaintiff had caused the defendant's homestead to be laid off and 

a levy to  be made upon the excess. Soon after the homestead was laid 
off, the defendant applied to the township trustees to have it re-allotted, 
but subsequently withdrew the application and declared himself satis- 
fied with the allotment. He then sold his homestead and recited in the 
deed that it was the homestead set apart to him by the appraisers. 

He now makes the motion. It appears and the facts are, that one of 
the appraisers was related by marriage to the plaintiff, having married 
a cousin of the plaintiff's wife. This was known by the defendant a t  
the time his homestead was allotted. 

The appraisers did not set apart any personal property exemption. 
The defendant did not claim any, nor did hc exhibit any personal prop- 
erty to the appraisers. 

The motion was overruled by the court, and the defendant appealed. 

N o  counsel i n  this court, for appellant. 
J .  H .  Merrimon, contra. 

READE, J. It is the declared policy of the State to secure every debtor 
a homestead who has one, although its effect should be to inflict upon 
the creditor the hardship of losing his debt. And therefore, the sheriff 
before levying, shall have a homestead valued and laid off; and if the 
debtor is dissatisfied he may apply to the township trustees, and have a 
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re-valuation and allotment. And the allotment of the trustees may be 
set aside upon petition as in other special proceedings "for fraud, com- 
plicity or other irregularity. Bat. Rev., Chap. 55, Secs. 2,20, 24. 

But after the debtor has had his rights passed upon and se- (342) 
cured by these liberal provisions, there is no policy which encour- 
ages captious or trifling objections, thrown in the way of the creditor's 
pursuing his remedies against the excess, over and above the homestead. 
Such seems to be the character of the objections in this case, and they 
place the defendant in the position of appearing to be ungrateful for the 
favors shown him; insensible to the resulting hardship upon the plain- 
tiff, and disposed to add to it by expensive and vexatious delays. 

The defendant's homestead was laid off by the sheriff. He applied 
to the trustees for a re-allotment. He withdrew that application. Ex- 
pressed himself satisfied with the first allotment, and sold his home- 
stead so allotted. He now seeks to stop the creditor's execution against 
the excess and have a re-allotment upon the ground that one of the 
sheriff's appraisers was the husband of a cousin of the plaintiff's wife, 
a fact which was known to defendant a t  the time, and not objected to;  
nor is i t  alleged that there was any "fraud or complicity or other 
irregularity ." 

This objection cannot avail the defendant for three reasons: (1) 
first, i t  was not made in apt time to the sheriff; (2) secondly, if not 
allowed by the sheriff i t  ought to have been taken advantage of in an 
application to the township trustees, as provided for in section 20; (3) 
thirdly, if not allowed by the trustees, then it ought to have been taken 
advantage of by a "petition, as in other special proceedings," under 
section 24. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

JAMES J. MOORE v. LEWIS C. RAGLAND AND OTHERS. 
(343) 

A debtor may lawfully mortgage his property to secure future and contingent 
debts, and that  he does so, is not of itself proof of a fraudulent intent. 
The mortgagee in  such case, is deemed a purchaser for value, and his 
rights a re  not affected by a prior uwegistered mortgage. 

That  a man owes debts, does not disable him from making a mortgage to 
secure a present loan, or to secure some of his debts to the exclusion of 
others. The mortgage is not void a s  to the creditors excluded. A creditor 
can only assert his rights a s  such, by obtaining a judgment, which will 
be a lien on the property which the debtor then has, and also on all 
which he has, before that  time, fraudulently conveyed. 
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CIVIL ACTION, to vacate and declare void a certain mortgage, and for 
other relief, tried a t  the Spring Term, 1875, of GRANVILLE Superior 
Court, before his Honor, Judge W a t t s .  

The facts, as disclosed by the complaint and answer, are substantially 
the following: 

The defendant, Ragland, for the purpose of paying for a house and 
lot he had purchased from one Cheatham, on the 9th of August, 1873, 
borrowed of the plaintiff three hundred and fifty dollars. He bought 
and paid for the house and lot, and, to  secure the plaintiff, mortgaged 
the same to  him, the same day he obtained a deed therefor. This mort- 
gage was a t  once acknowledged before the Probate Judge, and ordered 
t o  be registered; the same, on the day i t  was acknowledged, was depos- 
ited in the Register's office, but was not registered until the 15th day 
of April, 1874. 

Ragland being indebted to the other defendants, J. B. Crews and 
Alexander Crews, on the 6th of December, 1873, conveyed said 

(344) house and lot to  J. B. Crews in trust, to pay the debts due to him 
and to Alexander Crews and to A. Crews & Bro., (the same per- 

sons composing said firm,) and also to secure such "further accounts as 
may hereafter be agreed upon from this date up to the 25th of Decem- 
ber, 1874." This deed was proved and registered the day it  was exe- 
cuted. 

The plaintiff demanded tha t  the deed t o  Crews should be declared 
null and void; that  Crews should deliver i t  up to  be cancelled; that  
he should have judgment against Ragland; and that  the said house and 
lot should be sold to  satisfy his debt. 

On the trial in the court below, i t  was submitted to his Honor, trial 
by jury being, by both parties, waived: 

1. Did the plaintiff, on the 9th of August, 1873, loan to  the defend- 
ant, Ragland, three hundred and fifty dollars, t o  enable him to buy 
the house and lot described in the pleadings? 

2. Did said Ragland execute the mortgage to  secure the plaintiff, as 
charged in the complaint? 

3. Has Ragland paid plaintiff's debt, or any part thereof? 
The allegations of the complaint in regard to the foregoing questions 

being admitted by the defendant, the following single issue of law was 
referred t o  the court for decision: 

I s  the mortgage from Ragland to Crews, upon its face, fraudulent 
and void as t o  the plaintiff, who was, a t  the time of its execution, and 
still is, a creditor of the said Ragland? 

His Honor gave, substantially, the following judgment: First. That 
the mortgage from Ragland to Crews is fraudulent and void, so far as 
the plaintiff in this action is concerned. Second. That  the said James 
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R. Crews bring the same into court to be cancelled. Third. That the 
plaintiff recover of defendant, Ragland, the sum of two hundred and 
seventy-seven dollars and eighty cents, with interest, etc. Fourth. That 
the house and lot described in the pleadings, be sold a t  public sale, after 
due notice, and that so much of the proceeds as may be necessary 
to satisfy the plaintiff's judgment, shall be paid to him and the (345) 
excess delivered to said Ragland. 

From this judgment the defendants appealed. 

Hays & Peace, Busbee & Busbee, for appellants. 
Batchelor .& Son, Edwards, Haywood, contra. 

RODMAN, J. On the 9th August, 1873, one Cheatham owned a cer- 
tain lot in Oxford. The defendant Ragland wished to buy the same, 
and borrowed of plaintiff $350, with which he did buy it. The defend- 
ant on the same day mortgaged the lot to plaintiff to secure the said 
debt. The mortgage was immediately acknowledged and left with the 
Register with directions however, not to register the same until he 
should be thereafter required by the plaintiff to do so, and the mortgage 
was not in fact registered until 15 April, 1874. The complaint alleges 
that the delay to register the mortgage was caused by the neglect of the 
Register, and we have nowhere found on the record any statement to 
the contrary. But the counsel in this court said that the delay was for 
the reason stated. While the deed to plaintiff was thus lying in the 
Register's office, vie.: on 6th December, 1873, Ragland conveyed the 
lot to James B. Crews "on trust," via.: "that whereas said Ragland 
is now indebted to said Crews in an open account, and to Alexander 
Crews in an open account, and also to A. Crews & Bro., merchants, in 
an open account amounting in the aggregate to $175, and more, etc., 
and whereas it is agreed that said Ragland may make other and further 
accounts as may hereafter be agreed upon from this date up to 25th 
December, 1874, and the said Ragland being honestly desirous of pay- 
ing the same. Now therefore, if said Ragland shall on 25th December, 
1874, faithful payment make of all his indebtedness which now exists, 
and all of which may arise out of contracts from this date up to said 
25th December with said James B. Crews, Alexander Crews and 
A. Crews & Bro., this deed shall be void;" but on failure, the (346) 
grantee may sell, etc. This mortgage was proved and registered 
on the day of its date. 

His Honor, the Judge below, held that the mortgage to Crews was 
fraudulent on its face, and void, and ordered it to  be cancelled, and 
adjudged the possession of the land to the plaintiff. 
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We are told that the reason for which the Judge declared the mort- 
gage to Crews fraudulent was, that it undertook to secure not only debts 
which Ragland then owed, but also such as he might contract up to 
25th December, 1874. We do not concur with his Honor on that point. 
It is clear that a man may lawfully mortgage his property to secure 
future and contingent debts, and that he does so is not of itself proof of 
a fraudulent intent. Dewey v. Littlejohn, 37 N. C., 495. 

In this court, the argument goes on a different ground, Chap. 35, 
Sec. 12, of Battle's Revisal. Revised Code, Chap. 37, Sec. 23, enacts 
that no mortgage for real estate shall be valid to pass any property 
against creditors or purchasers for a valuable consideration from the 
mortgagor, but from the registration of such deed, etc. I t  is agreed 
that the deed to the plaintiff was valid between the parties before and 
without registration; but it is contended that until registration, it was 
void as to Crews. 

1. Because he was a creditor; and 
2. Because he was a subsequent purchaser for value, within the 

meaning of the statute. 
The first ground may be shortly disposed of. That a man owes debts 

does not disable him from making a mortgage to secure a present loan, 
or to secure some of his debts to the exclusion of others. The mortgage 
is not void as to the creditors excluded. A creditor can only assert his 
rights as such, by obtaining a judgment which will be a lien on the 
property which the debtor then has, and also on all which he has before 

that time fraudulently conveyed. The principle is well expressed 
(347) in Bump. on Fraud, Conveyances, 453, which we quote, omitting 

a few superfluous words: "The expression that a fraudulent 
transfer is void against creditors, simply means that their rights as such 
are not affected by such transfer, but that they may, notwithstanding, 
avail themselves of all the remedies for collecting their debts which the 
law has provided, and in pursuing those remedies, may treat the prop- 
erty as if the transfer had not been made, that is, as the property of the 
debtor." Williford u. Conner, 12 N. C., 379; Green v. Kornegay, 49 
N. C., 66; Hafner v. Irwin, 26 N. C., 529; Grimsley v. Hooker, 56 
N. C., 4. 

The other question is one which has been much contested. It is 
admitted that a mortgagee by mortgage to secure a present Ioan is a 
purchaser for value, under 27 Elizabeth. Freeman v. Lewis, 27 N. C., 91. 
And it must be held to be settled in this State, by the case of Potts v. 
Blackwell, 57 N. C., 58, that there is no difference between such a 
mortgagee and one who takes a mortgage to secure a preexisting debt. 

BATTLE, J., delivering the opinion of the court in that case, says: 
"Whatever distinctions there may have formerly been supposed to exist 
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between conveyances either in trust or by way of mortgage to secure 
these different classes of debt, i t  must, we think, be regarded as now 
exploded." In  another part of the opinion he says, "But we have seen 
that whether the debts secured were new or old, is now considered, a t  
least in this State, as immaterial." And the case was decided on that 
principle. 

The same rule must apply to our act respecting mortgages above 
cited. Crews must be deemed a purchaser for value, and the unregis- 
tered mortgage of the plaintiff was void as to him. 

This conclusion is strengthened by what is said in Leggett v. Bullock, 
44 N. C., 283, to-wit: That Sec. 7, of the act of 1715, (the original of 
our own act above cited,) declared that prior mortgages not registered 
within fifty days, should be postponed to subsequent mortgages 
first registered. Finding this provision insufficient to compel the (348) 
immediate registration of mortgages the present act was passed, 
by which they were made void as to creditors and purchasers, except 
from the time of registration. 

PER CTJRIAM. Judgment reversed, and judgment for defendant Crews 
in this court. 

Cited: Bank v. Harris, 84 N.C. 210; Brem v. Lockhart, 93 N.C. 193; 
Davis v. Whitaker, 114 N.C. 280; Fowle v. McLean, 168 N.C. 541. 

DANIEL H. LAMBERT v. N. R. KINNERY. 

The title to the homestead is vested in the owner by the Constitution of this 
State, and no allotment by the sheriff is necessary to vest the title thereto. 
The allotment by the sheriff is only for the purpose of ascertaining 
whether there be a n  excess of property over the homestead which is 
subject to execution. 

The title to a homestead can be divested from the owner only i n  the mode 
prescribed by law, to wit, by deed, with the consent of the wife evidenced 
by her privy examination. 

Where, in a n  action for the recovery of land, the defendant upon affidavit is 
allowed to defend the action without giving security for cost, h e  is neither 
exempted from paying cost, if judgment be rendered against him, nor pre- 
vented from recovering cost. 

CIVIL ACTION, in the nature of Ejectment, tried before his Honor, 
Judge Kerr, a t  Spring Term, 1875, of the Superior Court of RANDOLPH 
County. 
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The defendant, upon certificate of counsel and affidavit, was allowed 
by the court to defend the action without bond. 

The plaintiff clainied title to the locus in quo as a purchaser a t  
sheriff's sale. 

(349) To this the defendant replied, that he was a resident of this 
State; that the locus in quo was the only real estate that he 

owned, and that no homestead had been allotted to him prior to the 
levy and sale thereof by the sheriff. 

The plaintiff demurred to the answer, insisting as ground of demurrer, 
that the defendant is estopped from denying the title of the plaintiff 
by the levy, deed and sale of the sheriff; that the plaintiff was entitled 
to recover, notwithstanding the failure of the sheriff to allot a home- 
stead to the defendant, and that the defendant's remedy is against the 
sheriff and not against the plaintiff. 

His Honor, upon the hearing, overruled the demurrer and the plaintiff 
excepted. 

The plaintiff was then allowed by the court to file a reply, whereupon 
the following issue was submitted to the jury: 

Did the defendant waive all right to a homestead in the land, the 
subject of this action? 

In  behalf of the plaintiff, there was evidence tending to show, that  
after the land was levied upon and advertised for sale, and before the 
sale, in a conversation with the sheriff, the defendant said the land did 
not belong to him and he had no interest in it, and he, the sheriff, might 
sell it. The sheriff had no conversation with the defendant with regard 
to the land until after the day of the levy. 

The plaintiff was introduced in his own behalf and testified that on 
the day of sale, a t  the court house, when the land was about to be sold, 
the defendant said to the sheriff, in the presence of the bystanders, "that 
the land did not belong to him; that he had sold i t  to his cousin William 
Kinnery ; to put i t  up and sell i t  for the plaintiff to buy it, and he would 
buy a long law suit," etc. The land was then claimed by William Kin- 
nery and the sale forbid by him. 

The defendant was introduced in his own behalf and testified, that 
a t  the time of the levy and sale he was a citizen of this State, 

(350) and that he still is. He has a family consisting of a wife and 
two children. 

His Honor charged the jury, that the evidence, if believed, did not 
oust the defendant of his right t o  a homestead in the land, and did not 
amount to a waiver of his right. That the defendant could not waive 
his right to a homestead by parol, but i t  must be done in writing and his 
wife must join him in such waiver. The plaintiff excepted. 
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There was a verdict for the defendant, and, upon motion, judgment 
was entered against the plaintiff for costs. From this judgment the 
plaintiff appealed, assigning as error, the exceptions before stated, and 
also that the court erred in rendering judgment against the plaintiff 
for cost. 

Battle & Son, for the appellant. 
Scott & Caldwell, contra. 

BYNUM, J. 1. We had supposed that it was well settled, in this State, 
that the homestead of a resident was exempted from sale under execu- 
tion, and that only the excess after laying off the homestead, was the 
subject of such sale. Const., Art. X, Sec. 2 ;  and that i t  was the duty 
of the officer having the execution, first, to  lay i t  off, and then levy upon 
the excess, if any. This allotment of a homestead by the sheriff, was 
not required in order to vest the title to i t  in the owner, for that is done 
by the Constitution, but for the purpose of ascertaining if there was any 
excess, which only was the subject of levy and sale. Bat. Rev., Chap. 
55, Secs. 1, 5,17,26; Abbott v. Cromartie, 72 N. C., 292; Lute v. Reilly, 
65 N. C., 20; Crummen v. Bennett, 68 N. C., 494; Duvall v. Rollins, 71 
N. C., 218. 

2. As to waiver and estoppel: The defendant, having a vested estate 
in the homestead, conferred by the Constitution, can lose or part with 
i t  only in the mode prescribed by law, to-wit: by deed, with the 
consent of the wife, evidenced by her privy examination. Const., (351) 
Art. X,  Sec. 8. 

His Honor, therefore, was correct, both in overruling the demurrer 
and in his charge to the jury on the trial. 

3. Costs: The defendant, by the order of the proper court, was 
allowed to defend without giving security for costs. This does not 
exempt him from paying his own costs, nor prevent him from recovering 
them from the plaintiff on the prosecution bond. His only privilege is, 
that being unable to give a bond for costs and damages, he is allowed to 
defend the action without filing the bond. Bat. Rev., Chap. 17, Sec. 382. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Curlee v. Thomas, 74 N.C. 54; Comrs. v, Riley, 75 N.C. 146; 
Pemberton v. McRae, 75 N.C. 501; Gheen v. Summey, 80 N.C. 191; 
Murphy v. McNeill, 82 N.C. 224; Adrian v. Xhaw, 82 N.C. 476; Simpson 
v. Wallace, 83 N.C. 481; Mebane v. Layton, 89 N.C. 399; Dempsey V. 
Rhodes, 93 N.C. 128; Jones v. Britton, 102 N.C. 185; Hughes v. Hodges, 
102 N.C. 241, 258, 260; Bailey v. Brown, 105 N.C. 219; Thurber v. 
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LaRoque,  105 N.C. 311, 314; Vanstory v. Thornton, 112 N.C. 219; 
Thomas v. Fulford, 117 N.C. 684; Loan Asso. v. Black,  119 N.C. 327; 
Weathers v. Borders, 124 N.C. 614; Fulp v .  Brown, 153 N.C. 533; 
Dalrymple v .  Cole, 156 N.C. 357; Cameron v .  McDonald,  216 N.C. 715; 
Williams v. Johnson, 230 N.C. 342. 

STATE v. J. Q. BRYAN. 

Upon the trial of a n  indictment for robbery, declarations made in the absence 
of the prisoner charging him with the offence, were given in evidence by 
the prosecuting witness without objection. The State also offered to 
prove the declarations by the person to whom they were made, and upon 
objection the evidence was ruled out. I t  was in  evidence that the 
prosecutor was under the influence of liquor a t  the time of the alleged 
robbery: Held, That  i t  was not error in the court below to charge the 
jury that  although the declarations of the prosecutor, that  the prisoner 
had taken his watch, being made in his absence was no evidence that  
the prisoner had taken the watch, yet they might consider it a s  a circum- 
stance to show, that  the  witness was not so much under the influence of 
liquor a s  not to be conscious of all that  took place. 

INDICTMENT for robbery, tried before Wat t s ,  J., and a jury, a t  Janu- 
ary Term, 1876, of the Superior Court of WAKE County. 

(352) The case was determined in this court upon a single exception, 
and i t  is therefore unnecessary to set out in detail all of the facts. 

The jury returned a verdict of "guilty of larceny," and the defendant 
moved in arrest of judgment, upon the ground, that  the bill of indict- 
ment only charged a robbery, and that under it, the defendant could 
not be convicted of larceny. 

All other facts necessary to an understanding of the points raised 
and decided in this court, are fully stated in the opinion of Justice 
RODMAN. 

The motion was overruled by the court, and the defendant appealed. 

Busbee & Busbee, Smi th  & Strong, Fowle and Badger & Devereux, 
for the  prisoner. 

Attorney-General Hargrove and Argo, for the State.  

RODMAN, J. Wilcox, the person upon whom the robbery is charged 
to have been committed, testified to the effect that he was walking with 
the prisoner, that he felt the prisoner's hand in his pocket, and charged 
the prisoner with robbing him. Syme then came up and told the pris- 
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oner to give Wilcox his money, to which the prisoner replied "I have 
not got his money," and walked off leaving Wilcox and Syme together. 
A short time thereafter, Wilcox said to Syme, "the damned scoundrel 
has got my watch." The witness said he had been drinking, but was 
not so drunk as not t o  be conscious of what occurred. 

No objection was made to the evidence of this witness as to what he 
said about the watch after the prisoner had left. 

Syme was then examined as a witness for the State, and after stating 
other matters not material to be stated here, testified that after the 
prisoner had left them, Wilcox said that prisoner had taken his 
watch. This was objected to as incompetent to prove the taking (353) 
of the watch by the prisoner, and i t  was ruled out by the Judge. 

Afterwards in charging the jury the Judge said that although Wil- 
cox's declaration that the prisoner had taken his watch, being made in 
the absence of the prisoner, was no evidence to prove that the prisoner 
did take the watch, yet they might consider it as a circumstance to show 
that  Wilcox was not so much under the influence of liquor, as not to be 
conscious of all that took place. 

It is clear that the declaration of Wilcox about the watch was incom- 
petent evidence of the fact that the prisoner had taken it. It is equally 
clear that it was competent for the purpose for which the Judge told 
the jury they might consider it, and if that purpose had been stated by 
the Solicitor when the objection was made, the Judge would have 
admitted i t  for that purpose. 

It is argued here for the prisoner, that the Judge erred in calling the 
attention of the jury to the declaration in any way, after he had rejected 
it, and that the prisoner was prejudiced, in that, if it had been offered 
for the purpose for which i t  was competent, and had been received for 
that  purpose, the prisoner could have cross-examined Syme about it, 
which privilege under the circumstances he had lost. 

The counsel in making this argument have apparently overlooked 
what nevertheless appears in the case, that Willcox had been allowed 
to testify to his declaration about the watch without objection, and that 
consequently the declaration was in evidence. The Judge was justified 
in referring to it, and in instructing the jury in what point of view they 
should consider it. 

But if this part of Wilcox's testimony were stricken out, we do not 
see how the prisoner was prejudiced by the Judge's course. The decla- 
ration had been testified to by Syme, the jury had heard it, and al- 
though the judge rightly rejected i t  for the purpose for which it was 
apparently offered, yet he might then, or a t  any time afterwards 
during the trial, have received i t  for the purpose for which i t  (354) 
was competent. The prisoner had opportunity to cross-examine 

271 
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Syme as to the whole occurrence, including the degree of intoxication 
under which Wilcox was laboring, and no doubt he did so. If the coun- 
sel for the prisoner was taken by surprise a t  the Judge's allusion to the 
declaration, and thought the prisoner injured thereby, they might not 
improperly a t  the end of the charge, have called the Judge's attention 
to his supposed error. But that does not appear to have been taken 
a t  the time. 

I n  criminal, as well as in civil cases, i t  is for the public interest that 
the verdict of a jury shall be final. If an injurious error has been com- 
mitted, i t  is of course that there shall be a new trial. But i t  is estab- 
lished doctrine, and the cases are very numerous to that effect, that if 
i t  appears that an error of the Judge in instructing the jury could not 
have injured the prisoner, he is not entitled to a new trial. 

I n  the present case, we are of opinion that the Judge did not commit 
an error in the part of his charge, which is excepted to. And we also 
think that if it was an error, i t  could not have injured the prisoner. 

PER CURIAM. Judgment affirmed. Let this opinion be certified. 

Cited: S. v. Isom, 243 N.C. 166. 

(355) 
BIZZELL JOHNSON AND OTHERS V. WALTER R. BELL. 

The Supreme Court has jurisdiction to review, upon appeal, the decision of the 
court below, granting, or refusing to grant, a new trial, where a matter 
of law of legal inference is involved; and where it appears from the 
record, that the court has committed no error in charging the jury, but 
has  laid down the law of the case plainly, fairly and correctly, this court 
will reverse the judgment of the court below, granting a new trial, upon 
the  ground that the judge thereof conceived that  he  had misdirected the 
jury. 

It is not error for a Judge of the Superior Court to refuse to instruct the 
jury a s  asked by one of the parties in  the cause, when such instruction 
is based upon a hypothetical state of facts, not alleged in the pleadings, 
or even appearing in the evidence. 

CIVIL ACTION for the recovery of money only, tried before Kerr, J., 
a t  Spring Term, 1875, of the Superior Court of DUPLIN County. 

There was a verdict in favor of the plaintiff, and the defendant moved 
for a new trial. Motion allowcd and the plaintiffs appealed. 

The other facts necessary to an understanding of the points raised 
and as decided; ase sufficiently stated in the opinion of the court. 
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Xtallings, Battle, Battle & Mordecui, for the appellants. 
Smith & Strong and W. S. & D. J .  Devune, contra. 

BYNUM, J. The plaintiffs alleged in their complaint and testified 
on the trial, that the defendant held a judgment on Eli Hines, which 
the defendant transferred to one Woodward with his, the defendant's 
guaranty thereon to make such judgment good to him, in case he, 
Woodward failed to collect it ;  and that he assigned, for value, the said 
judgment, guaranty and undertaking to the plaintiffs. 

The defendant in his answer alleged that he only guaranteed (356) 
the legal liability of the Hines' and not their solvency, and he 
testified to that effect. Upon this evidence his Honor charged the jury 
"that the matter for their determination was whether,the defendant 
agreed with Woodward, to make good the said judgment and guaranty, 
when he transferred them to Woodward, and that if they found that in 
fact the defendant did so agree, they would find for the plaintiffs." 

The defendant's counsel asked the court to instruct the jury, "that 
the plaintiffs took the said judgment and guaranty, with the defendant's 
undertaking to make them good, (in case they found such undertaking,) 
subject to the counter-claim of defendant against Woodward, and that  
they should give the defendant the benefit of such counter-claim against 
the plaintiffs in this action." His Honor refused this instruction, and 
said that  the defendant could not take advantage of such counter-claim 
in this action. There was a verdict for the plaintiffs, and a rule was 
taken by the defendant for a new trial, on the ground of misdirection of 
the jury by the court. The rule was made absolute, and the plaintiffs 
appealed. 

The pleadings show that no counter-claim was alleged or set up in 
the answer, either against Woodward or the plaintiffs, nor does the evi- 
dence set out in the case, disclose any such defense. But to avail him- 
self of it, the new matter constituting a defense or counter-claim, must 
be set up in the answer. Bat. Rev., Chap. 17, Secs. 100 and 101. The 
Judge, therefore, was not in error in refusing the instruction asked for, 
as it was based upon a hypothetical and not an actual state of facts 
alleged in the answer, or even appearing in the evidence. So also, his 
instruction to the jury was correct; to-wit, that the matter for their 
determination was whether the defendant agreed with Woodward to 
make good the said judgment and guaranty, when he transferred them 
to Woodward; and that if they found that the defendant did so agree, 
they should find for the plaintiffs. That was the very matter in 
issue, and upon which conflicting evidence had been given. The (357) 
charge was clear, concise and to the very point. It not only does 
not appear that his Honor erred, but it appears affirmatively that the 
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instruction was in all things correct upon the issue which was being 
tried. 

The question, therefore is, whether, when the Judge has committed 
no error in his instructions to the jury, but has laid down the law of the 
case plainly, fairly and correctly, he can afterwards set aside the ver- 
dict and grant a new trial upon the ground, that he conceived that he 
had misdirected them upon the law, and thus deprive the plaintiffs of an 
advantage they had gained in the regular and due administration of 
justice. This involves a construction of Bat. Rev., Chap. 17, Sec. 299. 
The whole section is as follows: 

"An appeal may be taken from every judicial order, or determination 
of a Judge of a Superior Court, upon or involving a matter of law or 
legal inference, whether made in or out of term, which affects a sub- 
stantial right claimed in any action or proceeding; or which, in effect, 
determines the action and presents a judgment from which an appeal 
might be taken, or discontinues the action, or grants or refuses a new 
trial." 

The right of appeal is thus expressly given whenever a matter of law 
or legal inference is involved in the grant or refusal of a new trial. It 
is error to misdirect the jury in the law, and the misdirection entitles 
the injured party to a new trial in the appellate court. So the statute 
was intended to, and does equally protect the party, where he has gained 
a verdict by the right application of the law, but is afterwards deprived 
of it by the action of the court in undoing, through a misconception of 
the law, that which has been thus rightfully done. In  Moore v. Edmis- 
ton, 20 N. C., 471, where this court sustained the Judge in setting aside 
the verdict and granting a new trial, because, in that case, it was a 

matter of discretion, from the exercise of which no appeal lay, it 
(358) is said: "To give the parties the full benefit of this section of the 

Code, the courts should, and no doubt will, on exceptions taken 
by the parties aggrieved, put upon the record the matters inducing the 
order granting as well as refusing a new trial. The appellate court can 
thus see whether the order presents a matter of law, which is the subject 
of review, or matter of discretion, which is not. In  this way only can 
the full benefit of that provision of the Code be secured to suitors." 
No difficulty of that sort arises here. The pleadings and evidence, the 
instructions refused and those given, are set forth. From these, i t  
sufficiently appears that the court set aside the verdict because of error 
in refusing the instructions asked for by the defendant. We have seen 
that the Judge was correct, both in the instructions given and as to 
those refused. I t  was error in law to set aside the verdict for mis- 
direction. 
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By the appeal, the whole case is before this court, and it  is our duty 
to  render here such judgment upon the verdict as should have been 
given in the court below. 

Judgment reversed, and judgment here according to the verdict of 
the jury. 

PER CURIAM. Judgment reversed. 

Cited: Trotter v. Comrs., 90 N.C. 457; Bird v. Bradburn, 131 N.C. 
490; Roberson v. Stokes, 181 N.C. 64. 

STATE ON THE RELATION OB M. E. ADAMS AND WIFE AND OTHERS 21. JAMES 
QUINN AND OTHERS. 

Whenever the relation of guardian and ward is  proved or admitted, either 
party has a right to a n  account, unless the action can be barred by 
the plea of insirnu8 cornputassent, or a release, or the statute of limitations. 

Where the guardian is charged with fraud by his wards, the plaintiffs, i n  
that, he sold certain lands whilst acting as  guardian and never accounted 
for  the proceeds, the plaintiffs a re  entitled to a n  answer to their com- 
plaint, and to a reference for a n  account. 

CIVIL ACTION, heard upon demurrer to the complaint, before his 
Honor, Judge Schenck, a t  Spring Term, 1875, of the Superior Court of 
GASTON County. 

The complaint alleged: That the plaintiffs, Sarah Adams, Mary 
Torrence, Eliza Lineberger, an infant under twenty-one years of age, 
and without guardian, and J. W. Holland, are the distributees and heirs 
a t  law of Jasper N. Holland, and the wards of the defendant Quinn. 

Jasper N. Holland died in the county of Yell, State of Arkansas, 
about the year 1860, leaving a will and testament, wherein he be- 
queathed and devised his real and personal estate t o  the plaintiffs; 
which will was admitted to  probate in Gaston County, N. C., in August, 
1860. The defendant Quinn was appointed executor thereof, and quali- 
fied and entered upon the discharge of his trust a t  that time. 

I n  the month of April, 1861, the defendant Quinn was appointed 
guardian of the plaintiffs above named, giving bond as required by law, 
which position be held until April, 1863, when he procured his removal 
from said office by voluntary petition. 

The plaintiffs are informed and believe that  Jasper N. Holland, a t  
the time of his death, was seized and possessed of considerable real and 
personal estate, which was under the control, and subject t o  sale 
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(360) by the defendant Quinn, under a power vested in him by said 
will. The value of said estate was some eight thousand dollars, 

and the indebtedness very small. 
The real estate of said Holland, which the plaintiffs charge as being 

sold by the defendant Quinn, or which he fraudulently suffered to pass 
out of his possession and control, consisted of five town lots in the town 
of Dardanelle, Arkansas, of the value of three thousand dollars, and a 
tract of land containing one hundred and sixty acres, in ;the county of 
Yell, said State, of the value of one thousand dollars, besides other 
property of the value of four thousand dollars, of which the defendant 
has made no account whatever; and that said real estate is now in the 
possession of strangers who hold the same adversely to the plaintiffs, 
under bona fide deeds. 

Said sales or transfers fraudulently suffered on the part of the de- 
fendant, Quinn, occurred between the time he assumed the office of 
guardian and the date a t  which he procured his removal as guardian. 
Plaintiffs are informed, and believe, that they have been fraudulently 
deprived of said property by an iniquitous combination between said 
Quinn and one Falls, his son-in-law, who resides in the State of 
Arkansas. 

The destruction of the records of Yell County, Ark., which occurred 
during the late war, renders them unable to state definitely the means 
by which they have been defrauded of their rights, and this fact is well 
known to the defendant, Quinn, and one which they believe he expects 
to enable him to consummate said fraud upon them. 

This fraudulent conduct on the part of the defendant, Quinn, in 
depriving his wards of their rights, was practiced when they were 
infants of tender age and unable either to know or protect themselves 
in their rights. 

The defendant, Quinn, has made no return of the estate of Jasper N. 
Holland, or accounted for the same, either as executor or guard- 

(361) ian, except a small part of the personal estate which was brought 
to this State. 

The other defendants, J .  B. Falls and Z. S. Hill, are sureties on the 
guardian bond of said Quinn, in the sum of eight thousand dollars. 

Plaintiffs demand judgment against the defendants for eight thou- 
sand dollars, to  be discharged upon the payment of the sum found to 
be due on an account taken in this action. 

The defendants demurred to the complaint, and assign the following 
grounds of demurrer : 

1. The complaint is ambiguous, uncertain, redundant and multi- 
farious, in that no certain, specific charge is made by the plaintiff, and 
in that the general charges made are against the defendant, Quinn, as 
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executor of Jasper N. Holland, deceased, and as guardian of the 
plaintiffs. 

2. That the complaint does not show that the former wards of James 
Quinn have become of age, but does show that one of them, Eliza Line- 
berger, is not of age, and that therefore the plaintiffs cannot sustain 
this action. 

3. The complaint does not show that a demand has been made upon 
the defendants for a settlement of the guardianship, or any claim made 
upon them. 

4. That the complaint shows that the defendant, James Quinn, has 
settled the whole estate of the plaintiffs that came into his hands as 
guardian. 

5 .  That the complaint only charges that the testator, Jasper N. 
Holland, left a large estate in Arkansas, and therefore the defendant, 
Quinn, as guardian, or in any capacity whatever, cannot be charged 
with an estate in Arkansas, with which he was not concerned and over 
which he had no control. 

6. The complaint does not charge the defendant or any one of them 
with having received any property or estate that has not been accounted 
for. 

7. That no breach of the guardian bond is alleged in the com- 
plaint. 

8. The complaint charges a fraudulent conspiracy between (362) 
the defendant Quinn and his son-in-law Falls, who lives in 
Arkansas, to  cheat and deprive the plaintiffs of their property in 
Arkansas, and seeks to charge the defendant therewith upon his guard- 
ian bond, all of which the defendants respectfully submit is beyond 
the jurisdiction of any court in North Carolina. 

9. That the complaint joins an action for fraud and conspiracy and 
an action upon a guardian bond. 

10. That the whole statement of facts in the complaint do not con- 
stitute a sufficient cause of action. 

11. That allegation No. 3 of the complaint shows that the defendant 
Quinn, as guardian, was removed from his guardianship in 1863, and 
therefore the plaintiffs cannot sustain an action against him because of 
the lapse of time and the bar of limitations prescribed by law. 

Upon the hearing the demurrer was sustained by the court and there- 
upon the plaintiffs appealed. 

W .  A. Moore, Batt le and Rattle & Mordecai, for appellants. 
Smi th  & Strong and Cobb, contra. 
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PEARSON, C. J.' Whenever the relation of guardian and ward is 
proved or admitted, either party has a right to an account, unless the 
action be barred by the plea, "insimul conzputassent," that is a full 
settlement, or a release of the cause of action, or the statute of limita- 
tions. In  our case, no settlement or release is alleged, and the statute 
of limitations is only relied on as to the sureties; so the defendant 
Quinn has no ground on which to object to a reference for an account 
of his "actings and doings" as guardian, and his Honor erred in sus- 
taining the demurrer. The complaint makes a direct charge of fraud 

committed by the defendant while acting as the guardian of the 
(363) plaintiffs, in that he sold land and other property of his wards in 

the State of Arkansas and failed to make any return of the 
moneys received except a small sum. This charge of fraud is admitted 
by the demurrer to be true, and the defendant is thus put in a very 
unenviable light before the court, for the object of a demurrer is to 
avoid an answer. Without more saying, the plaintiffs are entitled to 
have an answer and to an account, when upon exceptions, the matter in 
controversy will be ,brought squarely before the court. 

His Honor was of opinion that the sureties on the guardian bond 
were discharged by the statute of limitations, as "the breach com- 
plained of" occurred since the adoption of the C. C. P. This point is 
not now presented and must be made by answer. 

The other exceptions are on "the skirmishing line" and need not be 
noticed, as all can be cured by amendments. 

Error. This will be certified. 
PER CURIAM. Judgment accordingly. 

Cited: Solomon v. Bates, 118 N.C. 316; Moses v. Moses, 204 N.C. 
658. 

JOHN M. KING AND OTHERS V. E. M. LYNCH, Ex'R., AND OTHERS. 

A testator bequeathed a s  follows: "2. All my property not otherwise disposed 
of, to be sold a t  my death and all my children made equal, taking into 
consideration what I have already advanced or given them, a s  will appear 
by reference to a book where I have kept their accounts thus far," etc. 
Before the date of this will, the testator had given to each of two sons, 
a valuable tract of land:  Held,  that  the land so given not appearing in 
the testator's book, was not to be accounted a n  advancement, in distri- 
buting the surplus so a s  to make his children equal. 
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SPECIAL PROCEEDING, originally commenced in the Probate Court of 
RUTHERFORD County and removed thence to the Superior Court, where 
i t  was heard before Schenck, J., a t  Fall Term, 1875. 

The plaintiffs filed a petition for an account and settlement of the 
estate of Elias Lynch, deceased, according to the terms of the will. The 
defendant E. M. Lynch, is the executor, and the other defendants John 
Lynch and Jonathan Lynch are heirs a t  law and legatees, under the 
will of the testator. 

The only point decided in this court, is as to the proper construction 
of the will, which is as follows: 

"In the name of God, Amen. 
"I, Elias Lynch, calling to mind the uncertainty of Iife and certainty 

of death, do make and ordain this my last will and testament revoking 
all others, to-wit: 

"First. I will and bequeath to my beloved wife Frances, six negroes, 
two men, two women and a boy and a girl, all her choice during her 
natural life, all the household and kitchen furniture, three horses or 
mules, her choice, one wagon and gear, three plows with all necessary 
tools for carrying on her farm, forty head of hogs, six cows and 
calves, two other cattle for beef, fifteen head of sheep if on hand, (365) 
one set of blacksmith tools, five hundred dollars in money with 
a sufficiency of grain and rufness of all kind to do her and family one 
year, together with all necessaries to make her comfortable for the same 
time. The money and stock she may dispose of to suit herself; a t  her 
death the negroes to be sold by my executor and the proceeds equally 
divided among my legal heirs. 

"Second. All my property not otherwise disposed of to be sold a t  
my death and all my children made equal, taking into consideration 
what I have already advanced or given them, as will appear by refer- 
ence to a book where I have kept their accounts thus far. My daugh- 
ter, Rebecca Minerva King, being dead, the balance that may be due 
her I give to her children she had by her husband, Noah King, as my 
account will show what they have already received. My son, Toliver 
L. Lynch, being dead and left four children, two sons and two daughters, 
what may be coming to my two grand daughters, children of Toliver L. 
Lynch, I place in the hands of my son, E. M. Lynch, in trust for them 
and by him to be vested in real estate for their sole benefit and their 
heirs. I mean their estate that may be due them on a final settlement. 
of my estate. 
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"I appoint my son, Elias M. Lynch, sole exector to this my last will 
and testament. In  witness whereof I have hereunto set my hand and 
seal this 2d day of July, 1858. 

(Signed) ELIAS LYNCH, [SEAL.] 
"Witness : 

RORT. G. TWITTY, 
WILLIAM L. TWITTY." 

"A codicil to my last will and testament bearing date the 2d day of 
July, 1858. 

"Being desirous of making a small change in the same to-wit: All 
the property or estate that would be due my daughter, Malinda White- 
side, a t  my death shall be paid to her six children, Martha, Elliot, 

Wm. Joseph, Pasey, Richard and Noah Whiteside, that is, they 
(366) are to have their mother's share of my estate taking into con- 

sideration what she has already received. 
"In witness whereof I have hereunto set my hand and seal this 19th 

day of October, 1860. 
ELIAS LYNCH, [SEAL.] 

"Witness: 
ROBT. G. TWITTY." ' 

On the 6th day of February, 1854, the testator conveyed to the de- 
fendant, John Lynch, by deed, a tract of land worth $8,000, a t  the 
time of conveyance; and on the 1st day of July, 1854, he conveyed to 
Jonathan Lynch a tract of land worth $4,000, a t  the date of conveyance. 

The defendants were not charged with the value of this land in the 
book referred to in the will, and the same was not mentioned therein. 

The will was submitted by consent to the construction of the court, 
as to whether in stating the account, the defendants John and Jonathan, 
should be charged with t,he value of the land aforesaid, and upon con- 
sideration the court held that they should be so charged. 

All other facts necessary to an understanding of the case, are stated 
in the opinion of the court. The defendants appealed. 

Smith & Strong, for the appellants. 
Battle, Battle & Mordecai, contra. 

PEARSON, C. J. When the primary purpose and a secondary purpose 
of a testator conflict, or when from unforeseen events, the secondary 
purpose cannot be carried into effect without defeating the primary 
purpose, the secondary purpose must give way-for illustration, see 
Lassiter v. Wood, 63 N. C., 360. 
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We refer to this case for iIIustration, because in the application (367) 
of the general rule, every case must, like tubs, stand on its own 
bottom. 

While agreeing with his Honor as to the general rule of construction, 
we differ from him in regard to its application to our case. The only 
purpose of the testator was to make an equal division of his estate 
among his children and grand children, considering each to have re- 
ceived advancements, as set down in his book. So the equality is made 
to depend upon his books, in which he made entries and which is re- 
ferred to in his will. 

Thus it is seen that the testator had no primary and secondary pur- 
pose, or "general and particular intent." He had only one intent, to 
divide what he owned a t  his death anlong his children, and grand chil- 
dren taking the place of parents deceased equally, according to the 
amount he had put down in his book. Upon the face of the will, the 
land deeded to Jonathan and John, not being entered in "the book" 
cannot be taken into thc account. 

Going outside of the will, and putting ourselves as near as may be in 
the position of the testator when he made the will, wc are not able to 
account for the fact that the testator does not charge Jonathan and 
John with the lands for which he had given them deeds in 1854, upon 
('his book of account," except on the ground, that in consequence of one 
and then the other living with him, and acting as his general agent and 
overseer for many years, up to the time of his death, he intended the 
land as compensation, and not as an advancement, or he intended to  
make a gift and not an advance to his favorite sons. It was his estate, 
why should he not dispose of it as he pleased? "His book of accounts 
of advancements" dates back to 1850, itemizes and dates each advance- 
ment, charges John and Jonathan with certain advancements a t  dates 
prior and subsequent to the date of the deeds, but does not charge them 
with land, one $8,000 the other $4,000. 

This cannot be taken as an omission-an act of forgetfulness. (368) 
The value is too large to have been overlooked. 

There is error. This will be certified. 
PER CURIAN. Judgment reversed. 

Cited: Balsley v. Balsley, 116 N.C. 477; Coppedge v. Coppedge, 234 
N.C. 176. 
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JAMES FREEMAN AND WIFE AND OTHEBS V. JOHN WILSON, GUARDIAN, 
AND OTHERS. 

A guardian has power to exchange property of his wards, which he thinks 
hazardous, for other property; and if his discretion has been honestly 
exercised in the  transaction, the courts will not hold him liable for the 
results. 

Where a guardian received from a n  administrator a note on a certain person 
without surety, it was his duty, a t  once to collect the same, or require 
the maker of the note, although a wealthy man, to secure it. If, instead 
of this, he exchanges said note for one payable to himself a s  guardian, 
also unsecured, he  becomes liable for the amount thereof. 

I n  the exercise of a sound and honest discretion, a guardian was empowered, 
during the late war, to receive Confederate money for the rent of his 
wards' land and the hires of their slaves, and disbursing the same for 
their support and education. H e  might also receive payment of apparently 
solvent bonds and notes, in the same currency, if the amounts were simi- 
Iarly disbursed, or expended in the payment of taxes, and such like, 
without being liable to be charged therewith. 

A guardian should be charged with what be receives, and credited with what 
he paid out, i t  not appearing that  he collected anything prematurely, or 
kept on hand any unreasonable sum. 

CIVIL ACTION, tried before Moore, J., at  Spring Term, 1875, of BERTIE 
Superior Court, upon exceptions to the report of the referee, to whom 
the cause was referred to state an account of the defendant as guardian 

of the feme plaintiff, and the intestate of the plaintiff, Freeman. 
(369) The facts perticent to the case as decided, are stated in the 

opinion of the court. 
The exceptions were overruled, and judgment rendered in favor of 

the plaintiffs; and thereupon the defendants appealed. 

Gi1lia.m d? Pruden, for appellants. 
Smith & Strong, contra. 

RODMAN, J. First exception. The defendant was appointed guardian 
of the plaintiff in 1857. The referee does not state at  what time he 
came to a settlement with the administrator of her father, and received 
from him the notes mentioned under the heads of the several excep- 
tions. We assume that he did so soon after his appointment. 

In  December, 1862, the defendant assigned or delivered to one Isaac 
Freeman a note made by Floyd, Pugh and Cotton, and also one made 
by Walston, Pugh and Cotton, which he held as guardian, and which 
together amounted to $3,425.30. I n  exchange he took the note of said 
Freeman for that amount, payable to him as guardian, to which James 
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Freeman, the son of Isaac, afterwards became a surety. Isaac Freeman 
was a man of wealth, and in good credit; his son James had but little 
means. The makers of the notes which the defendant assigned to Isaac 
were men apparently of large means. Their property, however, con- 
sisted mostly of sIaves, and they owed more than the value of their 
lands. The referee finds that "this exchange of notes was enjoined by 
a prudent regard for the interests of his wards," and that the notes 
which the defendant assigned would have been a total loss if he had 
retained them until the end of the war, whereas, it is probable that a 
considerable sum will be recovered from the note of Freeman. The 
referee nevertheless has charged the defendant with the full amount 
of the notes which he assigned, and the Judge confirmed his report. 
Defendant excepted. 

According to the familiar principles which govern the liability (370) 
of guardians, we think the plaintiff has no right to complain in 
this matter. No fraud is imputed to the defendant, and he seems to 
have acted with a prudence and foresight unusual a t  that time. It is 
true he did not take a good surety from Isaac Freeman, when i t  appears 
that  Isaac might have given one, if he had been inclined to. But it does 
not appear, but that if any other surety than James had been insisted 
on, Isaac might have refused the exchange. I t  is unnecessary to repeat 
what has been so often said. If it be a case in which a guardian has a 
discretion, and i t  has been honestly exercised, the courts will not hold 
him liable for the results. In this case he had the power to exchange 
property of his wards which he thought hazardous, for other property, 
and the exchange was not only honest, but seems to have been fortunate. 

We do not concur with the Judge. This exception is sustained. The 
plaintiffs are entitled to have assigned to them the note of Isaac Free- 
man, and to have all that has been, or that may be, coIIected on it. 

Second exception. The defendant, as guardian, received from the 
administrator a note of Askew, which was without surety. He sur- 
rendered this note on taking from Askew one payable to himself as 
guardian, but without surety. Askew was in independent circum- 
stances. It was the statutory duty of the defendant either to have 
collected the money or to have required Askew to give a surety. That 
Askew was in good credit, or, in fact, rich, did not exempt the defendant 
from the performance of a duty required by statute. I t  was not a case 
in which he had a discretion. He is liable for the amount of this debt. 
This exception is overruled. 

Third exception. For the same reasons the defendant is properly 
charged with the unpaid residue of the Holly debt. This exception is 
overruled. 
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Fourth exception. The property of the wards consisted of 
(371) lands, slaves and notes. The guardian rented out the lands and 

hired out the slaves each year, upon the terms that  he did not 
oblige himself to  take payment of the rents and hires in Confederate 
money, and would not do so, except so far as money might be needed 
for the support of his wards. He did receive Confederate money for 
these rents and hires. He also, during the war, received payment of 
sundry notes due to his wards which were then apparently good, in 
Confederate currency. All these sums were expended in the support 
and education of the wards. I n  some years he expended for that pur- 
pose more than the income of the year. But i t  does not appear that  
during the whole term of his guardianship, he expended more than the 
whole income of the wards' estate. Whether the terms of renting and 
hiring damaged the interests of the wards, does not appear. It is not 
material t o  inquire whether they were the wisest that  could have been 
adopted. It was a case in which the guardian was obliged to use a dis- 
cretion, and as he did it  honestly, he is not liable for the results, whether 
good or ill. We think, also, he was justified in receiving payment of 
old debts in Confederate money, if the money was needed for paying 
taxes, or for the support and education of his wards. He could obtain 
payment in no other money, and of course nobody would give more 
for a note than its face value. We think, as t o  these transactions, the 
guardian should be charged with what he received, and credited with 
what he paid out, i t  not appearing that  he collected anything prema- 
turely, or kept on hand any unreasonable sum. 

With regard t o  the loss from exchanging the old issue of Confederate 
currency for new, we are of opinion that  i t  should not fall on the guard- 
ian. The sum he had on hand ($2,500) was not more than it was 
prudent to  have, in view of the needs of his wards, and the exchange 
a t  a discount of one-third was a loss which everybody suffered, and 

which he could not help. 
(372) Judgment below reversed, and case remanded to be proceeded 

in, in conformity with this opinion. 
Let this opinion be certified. The defendant will recover costs in 

this court. 
PER CURIAM. Judgment accordingly. 

Cited: Luton v. Wilcox, 83 N.C. 26; Coggins v. Flythe, 113 N.C. 111. 



N. C.] JANUARY TERM, 1876. 

JAMES WALLINGTON v. A. D. MONTGOMERY, Ex'n. 

An appeal does not lie from the Superior to the Supreme Court, upon the 
refusal of the Judge below to pass upon the competency of evidence and 
its materiality, especially before the trial. 

CIVIL ACTION, on a bond, heard before Kerr, J., a t  Fall Term, 1875, 
of the Superior Court of ROCKINGHAM County. 

The action was brought to recover $12,000, alleged to be due the 
plaintiff as assignee of one E. M. Powell. After issue joined, the de- 
fendant took the deposition of a non-resident witness, under a com- 
mission, returnable to Fall Term, 1875, and during the term the depo- 
sition came, directed to the Clerk, in a sealed envelope. Notice was 
served upon plaintiff's counsel to be present at  the opening thereof. 
The plaintiff's counsel did not attend, but having examined the witness, 
he wrote as follows: "The plaintiff, notified of the opening and passing 
on depositions of John VIT. Montgomery, taken in behalf of the defend- 
ant, has no objection to the regularity of the taking, but he excepts to 
the propriety and legal sufficiency of the questions propounded to the 
witness, each and every one of them, and to the answers thereto. If his 
exceptions were overruled, the Clerk will enter an appeal to the Judge 
of the court." 

The Clerk overruled the exceptions and entered the appeal. (373) 
In  the calling of the docket the case was not called for trial, but 
the defendant directed the attention of the court to the exceptions, and 
moved the court to pass upon the same. The plaintiff stated that the 
exceptions and appeal was only intended as a reservation of the right 
of objection as to the competency of the evidence. The defendant 
insisted that the court should pass upon the exceptions, and the court 
refusing to do so, until the deposition should be offered in evidence upon 
the trial of the cause, the defendant appealed. 

Scales & Scales, for a,ppellant. 
Dillard & Gilmer, and Gray & Stamps, contra. 

BYNUM, J. The refusal of his Honor to pass upon the competency 
of the evidence and its materiality before the trial, was not the subject 
of appeal, any more than from his refusal to try or continue a cause, 
or from his order to allow or disallow an amendment. If in the course 
of a trial a question is objected to and ruled out by the court as irrele- 
vant, or a witness is rejected as incompetent, an appeal cannot then be 
taken and the trial arrested, but exceptions are made and the trial 
progresses. 

285 
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I n  the case before us, the appeal was taken on a ruling from which 
no appeal lay, evcn had it  been made on the trial and in proper time, 
instead of in anticipation of a trial, when the court had no jurisdiction 
whatever to  pass upon the objections. The court was right in refusing 
t o  decide a t  that  time, but in error in allowing the appeal. 

An appeal can only be taken from "a judicial order or determination 
of a Judge upon or involving a matter of law or legal inference, which 
affects a substantial right claimed in any action or proceeding, or which, 
in effect, determines the action and prevents a judgment from which an  

appeal might be taken, or discontinues the action or grants or 
(374) refuses a new trial." C. C. P., Sec. 299. This was not such 

"judicial order or determination" as is embraced in the statute. 
Childs v. Martin, 68 N. C., 307; Gray v. Gaither, 71 N. C., 55. The 
appeal having been improvidently allowed, must be dismissed. 

PER CURIAM. Appeal dismissed. 

Cited: Szctton v. Schonwald, 80 N.C. 23; Lutx v. Cline, 89 N.C. 188. 

(1) 
WM. DAVIS v. THE BOARD OF COMMISSIONERIS O F  STOKES COUNTY 

AND JOHN F. POINDEXTER. 

( 2 )  
WILLIAM DAVIS v. T H E  BOARD O F  COMlMISSIONERS O F  STOICES 

COUNTY 

A County Court borrowed money of a bank, to aid the rebellion: Held,  that 
it was not the duty of the County Court to pay the debt; nor could the 
baqk have made the county pay it. Subsequenty the County Court 
borrowed the money to pay this bank debt : Held,  that  the county was not 
bound, either on the bond given, or on any implied contract, to pay the 
same, a s  i t  might have been, if the money had been applied to some legiti- 
mate object, a s  to support the poor and such like. 

The surety on the bond of the county, acting for himself, and not as  agent 
for the county, becomes liable to the party who loaned the money for no 
illegal purpose. 

PETITION to rehear thc two cases, decided in this court a t  January 
Term, 1875, and which are reported in 72 N. C., 441. 

The plaintiff moved the court to re-hear upon the ground in the first 
named case, that  there was error in the judgment and decision afore- 
said in this, that  although the county of Stokes is not liable on 
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the note, yet i t  is liable on the implied contract to repay the (375) 
money borrowed by Poindexter, to  whose rights, on payment of 
the $500, the plaintiff, Davis, was subrogated pro tanto, which i t  re- 
ceived and appropriated to its own use, and that use held not to be an 
unlawful one." 

That in the second case, "there was error in the judgment and deci- 
sion aforesaid in this, that although the county of Stokes is not liable 
on the note, yet it is liable on the implied contract to repay the plain- 
tiff's money which it received and appropriated to its own use, and that 
use held not to be an unlawful one. 

For a further statement of the facts, see the report of the cases in 
72 N. C., 241, and the opinion of the court therein. 

Shipp & Baily, for the petition. 
J .  F. Graves, Watson & Glen, contra. 

READE, J. We have with care considered what we said, and exam- 
ined the authorities cited upon the rehearing. (See same case reported 
in 72 N. C., 441.) And we do not see the alleged error. 

In  Poindexter v. Davis, 67 N. C., 112, cited by the plaintiff, the lia- 
biIity of the county m7as not involved; but the liability of the present 
plaintiff, who was then defendant as surety of the county. 

And when i t  is remembered that  a county may be liable when the 
principal is not, i t  will be seen that that case has nothing to do with 
this, which involves the liability of the county alone. In  the opinion 
delivered in this case upon the first hearing, i t  is illustrated how a surety 
may be liable when the principal is not: surety of infant, feme covert, 
a county undertaking to build a church, etc. 

But now it is insisted, that although the county was not liable upon 
the bond to Poindexter, because i t  was ultra vires, yet, inasmuch 
as the county actually received the money and applied i t  to (376) 
county purposes; and inasmuch as the plaintiff, as surety, has 
paid the debt for the county, there is a moral obligation upon the county 
to pay, and an implied promise that i t  will pay. 

I t  is the duty of a county to support its poor and to levy taxes for 
that purpose; but i t  has no power to borrow money and give its bonds 
for that purpose, (as we will suppose for the sake of the argument,) 
and a suit upon such bond would fail. But if the county received the 
money and used it for the support of the poor, the plaintiff has cited 
very respectable authority that the county would be liable upon an 
implied contract. Let it be admitted that i t  would be liable. But i t  is 
not the duty of a county to build churches, and if the county board were 
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to borrow money, with or without a bond, for such purpose, the county 
would not be liable in any form. 

The want of attention to that distinction has led the plaintiff into 
error. The board is the agent of the county to support the poor, but 
is not its agent to build churches, although the building of churches is 
not infected with any turpitude. But if the board borrows money, 
either to support the poor or to build a church, and gives its bond, with 
A B as surety, then the surety is liable whether the board is or not. 

Apply these principles to our case. The County Court of Stokes 
borrowed money of the bank to aid the rebellion-was it the duty of 
the county to pay that debt? Of course not. Could the bank have 
made the county pay it? Of course not. When therefore the County 
Court subsequently borrowed money and gave its bond to pay that 
debt, i t  simply did what it had no power to do, and therefore the county 
was not bound upon an implied contract, as i t  might have been if the 
money had been applied to something that the county was obliged to 
do-as to support the poor. But still, the plaintiff by becoming surety 
on the bond, acting for himself and not as agent for a county, became 

liable to Poindexter, who loaned his money for no illegal purpose. 
(377) And now, as we said in the former opinion, "when the plaintiff 

calls upon the people of Stokes County to reimburse or indemnify 
him, they have the right to answer that he was not their surety, that the 
County Court was not their agent to contract that  debt, and therefore 
they are not liable. 

And so we have to repeat what we said in our former opinion, that 
notwithstanding the hardship upon the plaintiff and the shame upon 
the defendants, the decision must stand. 

PER CURIAM. Petition to re-hear dismissed. 

Cited: Womble  v. Comrs., 74 N.C. 422; Daniel v. Comrs., 74 N.C. 
500. 

GEORGE R. TROXLER v. THE RICHMOND & DANVILLE RAILROAD 
COMPANY 

I t  is negligence in  a Railroad Company to place near its track and suffer to 
remain there, a pile of old, dry, combustible sills, which, being set on 
fire by one of the company's engines, communicated the fire to the fence 
of the plaintiff which was thus burned. 

And although there was a n  intervening fence between the  pile of sills and 
the plaintiff's fence, to which i t  was joined, which intervening fence 
caught and was burned, and from which the plaintiff's fence was directly 
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fired, still, if the burning of the sills was the cause of the intervening 
fence catching fire and the same was directly set on fire by the engine 
itself, the plaintiff is entitled to recover. 

It is no good cause to set aside the verdict of a jury, on the ground, such 
verdict did not specifically respond to the issues, when the issues (in 
writing) were handed to the Judge by the defendant's counsel, after the 
charge of his Honor was concluded, and the jury had risen to retire; 
and especially when his Honor, after reading aloud the issues, handed 
the paper to the jury, who did not return it, but whose verdict sub- 
stantially covered such issues. 

CIVIL ACTION, to recover damages for the burning plaintiff's fence, 
tried a t  December Term, 1875, of GUILFORD Superior Court, before his 
Honor, Judge Ken.  

On the trial in the court below, the plaintiff, examined as a (378) 
witness, testified: That  on the 9th of April, 1873, about one hun- 
dred panels of his fence was destroyed by fire; that the fence was joined 
to another fence a t  nearly a right angle, which latter began about a 
rail's length from a cattle guard on defendant's road, thence running 
west for a short distance, when an angle was made, and thence north, 
bearing away from the line of said road, which a t  that point ran north- 
east and southwest, until it reached the junction with plaintiff's fence, 
distance about one hundred panels. As to this last one hundred panels, 
i t  was stated that the same was on the land of one Chilcut, who said 
that  the fence belonged to the plaintiff; for this reason the plaintiff 
claimed it;  but his Honor held that he had shown no title to this part 
of the fence, and could not recover damages for its loss. In  the opinion 
of the plaintiff the damage caused by the destruction of the other 
portion of his fence, amounted to twenty-five dollars. 

One Vanstory, in behalf of the plaintiff, stated that he was a t  work 
in a field on the south side of the railroad, on the morning of the said 
9th of April, 1873, and that about 10 or 11 o'clock, A.M., the freight 
train of the defendant passed going to Greensboro; that after it passed 
and before it was out of sight, he observed fire blaze up a t  or near the 
cattle guard; that he at once went to the spot, and found the grass, 
which had grown up in great quantities around a pile of old sills near 
the track, and between that track and the fence, as also the sills, all on 
fire, and the fire making out towards the fence; and that  both the sills 
and fence were consumed. 

On his cross-examination, the witness stated, that  the fence was an 
old fence opposite the pile of sills; that he could step over it in places, 
and that i t  was grown up with briers and bushes, and that a quantity 
of what is known as "tickle grass" had accumulated against the fence, 
as  well as around and against the said pile of sills. The witness denied 
that he had ever stated that there were no sills there. 
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(379) Other witnesses n-ere examined for the plaintiff, who testified, 
tha t  on the morning aforesaid, other fires a t  different points mere 

caused by the same freight train; that  they saw the fire a t  the cattle 
guard, and that  they had noticed the pile of old sills spoken of, and tha t  
they were rotten, dry, very combustible and easily ignited by a spark; 
and tha t  they were burned on the occasion spoken of. 

On behalf of the defendant, one Gibbs testified, tha t  he was an em- 
ployee of defendant in the shop near Richmond, and examined all 
engines which were going out on a trip, and on their return; that,  hear- 
ing of this fire, he examined this engine particularly when i t  returned 
to  Richmond, and found it in complete order, including smoke stack, 
spark arrester, etc. Witness described the spark arrester and its use. 
Stated on his cross-examination, tha t  spark arresters from long, con- 
tinued use, would wear out. (The engine was purchased froin the 
United States in 1865.3 

M a r k  Adams for defendant testified, that  he was an engineer in 
defendant's employ a t  the time mentioned and still is; that he did not 
th ink he ran the freight train on the occasion of the fire alluded to, still 
if he was running that  train, the engine was in good order; he always 
examined his engines before starting on a trip. On his cross-examina- 
tion, he stated tha t  he considered spark arresters a sure preventive 
against the escape of sparks, though sparks could eometimes be thrown 
out from ash pans, but they could not get outside the rails. 

The section master on that  part  of the road, stated in his evidence 
for defendant, that  there was no pile of sills a t  the place spoken of by 
the witness, Vanstory and others; tha t  there was a pile about seventy- 
five yards south of the place, and another about one hundred yards 
north; that  he knows the place described by Vanstory, but he has never 
seen any charred ends of sills or ashes there; that  he goes over his 
section nearly every day, never permitting more than two days to  pass 

without inspecting it. This witness further testified, tha t  he had 
(380) heard Vanstory make a statement contrary to his testimony on 

this trial, as to  where the fire originated. On his cross-examina- 
tion, the witness stated, that he did select one William Pritchett, on the  
part  of the road, t o  act with one Rankin, in assessing plaintiff's damage 
for the burning of his fence, and to  report the same to  the authorities; 
tha t  he stated in that  report, that  the burning was caused by defend- 
ant's engine; tha t  he is accustoined to report all losses, whether of stock 
killed or anything else. 

It TYas also in evidence, that  it was a very dry time, and that  the 
said 9th of April, 1873, was a very windy day, and that the wind blew 
from south-east to  north-west. 
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The plaintiff insisted that the defendant was guilty of negligence; 
in the first place, because from the large number of fires kindled by 
the engine in its wake on that day, i t  was evident that the engine was 
not in a proper condition to prevent the emission of sparks; and in the 
second place, that the placing by defendant, near the track, of a pile 
of old, dry, combustible sills, in which the fire first ignited, or around 
which much dry and combustible grass and other material had accunm- 
lated and ignited from the sparks, was negligence. 

The defendant in reply contended: 
1. That the fire did not catch from the engine. 
2. That  the Railroad Company was guilty of no negligence. 
3. That the plaintiff was guilty of contributory negligence. 
His Honor instructed the jury, that if from all the evidence they 

believed that on the 9th day of April, 1873, the engine of the defendant 
was supplied with a proper spark arrester, and that the same was in 
good order, the defendant was not guilty of negligence so far as the 
engine was concerned; and further, if they believed that the fire from 
the defendant's engine first ignited the fence, connecting with the fence 
of the plaintiff as stated, and was communicated to plaintiff's fence, 
the defendant was guilty of no negligence. But if they believed that 
the defendant had placed near its track a pile of old, dry, com- 
bustible sills, and that the fire from the engine first ignited the (381) 
sills, and was communicated thence to  the fence near by, and 
thence to the plaintiff's fence, the defendant was guilty of negligence. 

At the conclusion of his Honor's charge, and while the jury had 
risen to retire, the defendant's counsel asked the court to submit two 
other issues to the jury, at  the same time handing his Honor a paper 
containing said issues, which his Honor read aloud and handed to the 
jury. This paper was not returned by the jury with their verdict. The 
verdict was returned to the Clerk in the following form: "We find the 
fire was caused by sparks from defendant's engine; that the defendant 
was guilty of negligence; and we assess the plaintiff's damage a t  fifteen 
dollars." 

The case states that a t  the re-opening of the court on Monday morn- 
ing-the jury who rendered the foregoing verdict having been dis- 
charged-the counsel for the defendant presented to the court the 
following paper : 

"Was there a pile of sills between defendant's track and the fence, a t  
the place of the fire? Answer:" 

"Did the fire ignite in the sills (if there was such pile,) or in the 
fence? Answer:" 

Which paper his Honor stated was substantially a copy of that 
handed to  the jury. 
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Defendant's counsel then moved to set aside the verdict, or to ad- 
judge that it was no verdict, because the jury had failed to  respond to 
the written issues submitted to them. Motion refused, and defendant 
excepted. 

Defendant's counsel then moved to set aside the verdict as being 
contrary to the weight of the evidence as to negligence; motion again 
refused. 

Said counsel then moved for judgment in favor of defendant, non 
obstante veredictu, on the ground that the plaintiff was guilty of con- 

tributory negligence, and therefore could not recover. Motion 
(382) refused by the court, and defendant again excepted. 

The plaintiff had judgment in accordance with the verdict, 
and the defendant appealed. 

Morehead, for appellant. 
Dillard & Gilmer, contra. 

READE, J. I. His Honor charged the jury that "if the defendant had 
placed near its track a pile of old, dry, combustible sills, and that fire 
from the defendant's engine first ignited the sills and thence the plain- 
tiff's fence was burned, then the defendant was guilty of negligence." 

The correctness of this charge is too plain for controversy. 
11. Admitting that  to be so, still the defendant insists that plaintiff 

was guilty of contributory negligence, and therefore was not entitled 
to  recover. 

It is not stated in what the alleged contributory negligence consisted, 
but there was evidence that  the pile of old sills caught fire and com- 
municated fire t o  a fence, near by, which was connected with it, a good 
distance off; and that the intermediate fence was old and was grown 
up with grass, and was highly combustible. And we suppose that the 
alleged contributory negligence consisted in the plaintiff's joining his 
fence to that. But the defendant has no right to complain; for his 
Honor charged that if the fire caught that fence from the engine, then 
the plaintiff could not recover. So that the amount of the finding of 
the jury is that the burning resulted solely from the old sills. 

111. After the testimony and the arguments of counsel and the 
charge of the Judge were all closed, and the jury had risen to retire, the 
defendant's counsel handed up to  his Honor two issues in writing, and 
requested him to submit them to the jury. His Honor read the issues 

aloud and handed them to the jury; and the jury did not return 
(383) the paper and did not specifically respond to the issues. And for 

this the defendant insisted that the verdict should be set aside. 
His Honor knew better than we, what consideration to give to such 
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irregular practice. The defendant certainly had no right to complain 
that he did not give enough. If the issues were embraced in what had 
been already submitted to the jury, he had no right to have them re- 
peated. And if they were new issues, he had no right to have them 
made then. It appears, however, that said issues were, as to whether 
the pile of sills were there, and whether there was contributory negli- 
gence. Both of which had been fairly submitted to the jury, and 
although they did not return the paper, yet their verdict covered the 
issues. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Aycoclc v. R. R., 89 N.C. 330; Knott v. R. R., 142 N.C. 243; 
Deligny v. Furniture Co., 170 N.C. 200; Matthis v. Johnson, 180 N.C. 
132. 

WILLIAM PUGH v. LEANDER YORE. 

APT time sometimes depends upon lapse of time, as  where a thing is required 
to be done a t  the first term, or within a given time, it cannot be done 
afterwards. But i t  more usually refers to the order of proceeding, a s  
fit or suitable. 

H w e ,  where a defendant filed a petition for  a 9-emrdari, to remove a case 
from a Justice's to the Superior Court, and during the pendency thereof, 
and before motion in the Superior Court to place the case upon the trial 
docket, the defendant obtained his discharge in bankruptcy : Held, that  
the defendant had not been guilty of laches because two years had elapsed 
since his discharge, before making said motion and praying to be allowed 
to plead such discharge. 

No time is prescribed within which a discharge in bankruptcy is t o  be pleaded. 
I f  it is done in proper order, i t  makes no difference whether the time be 
long or short. 

This was a CIVIL ACTION, originally commenced in a Court of Justice 
of the Peace, and brought by writ of recordah, to the Superior 
Court of RANDOLPH County, where i t  was heard a t  Spring Term, (384) 
1875, before his Honor, Kerr, J. 

The facts pertinent to the points raised and decided in this court, are 
fully stated in the opinion of Justice READE. 

From the refusal of his Honor to place the case on the trial docket, 
the defendant appealed. 

Mendenhall & Staples, Tourgee & Gregory, for appellant. 
Xcott & Caldwell, contra. 

293 
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READE, J. The plaintiff had obtained judgment against the defend- 
ant before a Justice of the Peace. The defendant had filed a petition 
for a writ of recordari to take the case up to the Superior Court. While 
that petition was pending, and before the Superior Court had deter- 
mined whether i t  should be put upon the trial docket, the defendant 
was declared a bankrupt, and received his discharge. 

At Spring Term of the Superior Court, 1875, the defendant moved to 
have the case put upon the trial docket, and offered to plead his dis- 
charge in bankruptcy. His Honor refused to  put i t  upon the trial 
docket, upon the ground that the defendant had been guilty of laches in 
not appealing, and refused to allow the defendant to plead his discharge 
in bankruptcy, because it was not offered in apt time. And in this we 
think his Honor was mistaken. 

Apt time sometimes depends upon lapse of time, as when a thing is 
required to  be done a t  the first term, or within a given time, it cannot 
be done afterwards. But it more usually refers to the order of proceed- 
ing, as fit or suitable time. 

No time is prescribed within which a discharge in bankruptcy is to 
be pleaded. 

When anything is done in the proper order, then whether the time is 
long or short, makes no difference. Now, in this case, the very first step 

taken after the defendant was discharged, was a motion to 
(385) docket, and to be allowed to plead the discharge. That was in 

apt time, although it was a long time-some two years-after the 
discharge. Why no steps had been taken during these two years, by 
either of the parties-by the plaintiff t o  dismiss, or by the defendant 
to have put upon the trial docketdoes  not appear; nor is i t  important. 
There the case stood upon the docket, continued from term to term, 
until Spring Term, 1875, when the defendant moved to docket and to 
plead his discharge. At an earlier time he might have moved, but at  no 
earlier stage of the proceedings. No step backwards was taken. 

There is error. This will be certified. 
PER CURIAM. Judgment accordingly. 

Cited: Dawson v. Hartsfield, 79 N.C. 340; Electric Co. v. Light Co., 
197 N.C. 770. 



N. C.] JANUARY TERM, 1876. 

T H E  BANK O F  GREENSBORO v. T H E  COMMISSIONERS OF THE CITY 
O F  GREENSBORO. 

Under t h e  charter of the  city of Greensboro, the Commissioners thereof have 
t h e  power t o  t a x  the stock of the Bank of Greensboro. 

This was a "CONTROVERSY submitted without action," and decided by 
his Honor, Judge Kerr, a t  Chambers, in the county of GUILFORD, - day 
of January, 1876, upon the following 

CASE AGREED: 

"Of the ordinances passed by the Commissioners of the city of 
Greensboro, there is one for defraying the current expenses of the cor- 
poration, for the years 1875 and '76, to-wit: 

" 'On all personal property, taxed a t  this time by the State, 
within the corporate limits of the city, included under the name (386) 
of personal property, money, credits, bonds, stocks, etc., on each 
one hundred dollars value, seventy-five cents (75 cts.) .' 

"The Bank of Greensboro returned to the Township Trustees for 
assessment, the capital stock of said bank, for which certificates had 
been issued to the different shareholders, to the amount of forty seven 
thousand dollars ($47,000), upon which a tax had been levied for 
county and State purposes. The Commissioners of the city of Greens- 
boro, in pursuance of their charter, made out a list of taxes for collec- 
tion, and included therein the said stock of the bank, t o  the amount of 
forty-seven thousand dollars ($47,000), and directed the city collector 
to collect the tax on the same. 

"The Bank of Greensboro contends that under the charter of the 
city of Greensboro, the Co~nmissioners have not the power to collect 
taxes on bank stock, investments, etc. 

"On the other hand, the Commissioners contend that they have the 
power to tax bank stock, as well as all other investments, under their 
charter. 

"It is conceded, that the taxes have been demanded by the city tax 
collector, and payment thereof refused by the said Bank of Greensboro. 
And i t  is agreed by and between the parties to this suit, to submit the 
matter in controversy between them for the decision of the court; and 
should the court be of opinion with the defendant, then judgment shall 
be entered up against the plaintiff for the taxes due upon the said sum 
of forty-seven thousand dollars ($47,000). 

"Should the opinion of the court be otherwise, then judgment to be 
given in favor of the plaintiff." 
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His Honor being of opinion with the plaintiff, gave judgment ac- 
cordingly, whereupon the defendant appealed. 

Staples, for the appellants, submitted: 
Does Section 45, of the charter of the city of Greensboro con- 

(387) fer upon the defendants authority to  tax the capital stock of 
banks, solvent credits, etc.? 

The court will carry out the intention of the Legislature, if, by a 
reasonable and fair construction of the language used, they can con- 
sistently do so. To ascertain fully what the meaning of the clause, 
"On all real and personal property whatever, which may a t  the same 
time be subject t o  taxation by the State," etc., used in the charter, 
reference should be had to the subjects of taxation specifically set out 
in the act of the Legislature to  "Raise Revenue," and also the act to  
provide for collection of taxes. See Public Laws, 1874-75, Chapters 
184 and 185. 

Money, solvent credits, bonds, and the capital stock of National, 
State and private banks are "subjects of taxation" under the State law. 
See Sub-divisions 4, 5, 6, Sec. 9, Chap. 184, Pub. Laws, 1874-75, p. 216. 

If the charter authorizes the defendants to  collect taxes upon stocks, 
bonds, solvent credits, etc., the act is constitutional. Pullen v ,  Com- 
missioners of Raleigh, 68 N .  C., 451. 

The power depends upon the charter. Ibid. 
It is admitted that  a reasonable and fair construction of the charter, 

taking in consideration therewith the reference made to the specific 
description contained in the State law, would warrant the court in 
declaring that  the language used in the charter was intended to confer, 
and does confer upon the defendants the authority claimed. 

Dillurd & Gilmer, conlra. 

RODMAN, J. Section 43 of the charter of the city of Greensboro 
authorizes the city government to  annually levy and collect the follow- 
ing taxes: "On all real and personal property whatever which may a t  
t.he same time be subject to  taxation by the State, an ad valorem tax 

not exceeding 25 cents on the $100 valuation." This limit was 
(388) afterwards extended by the act of 1874-75, Chap. 184. The 

charter of the bank requires it  to  give in its stock for taxation. 
So that  if the stock but for this provision would be taxable against the 
owners, i t  is taxable against the bank. The opinion delivered a t  this 
term in Wilson v .  Ci ty  of Charlotte, post, 748, declares tha t  stock in a 
bank is taxable as property. This being the only question made in the 
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case, our opinion is that the judgment be reversed and judgment be 
given that defendant recover of plaintiff according to the case agreed. 

PER .CURIAM. Judgment reversed, and judgment that defendant 
recover of plaintiff according to case agreed. 

JOHN H. GARRETT AND Wm& V. THE BOARD O F  COMMISSIONERS OR 

THE TOWN OF EDENTON. 

I n  a n  action to recover damages to land, caused by the defendants' ponding 
water t h ~ r e o n  in the Fall of 1873, it is competent for the plaintiff, for 
the purpose of fixing the amount of Uaulages, to qhow the diminished pro- 
ducts of the land in the Spring of 1874, as  compared With the products of 

previous years from the same land. 

This was a CIVIL ACTION, to recover damages for injury to land, tried 
before Eure, J., at  Spring Term, 1875, of the Superior Court of CHOWAN 
County. 

The plaintiffs were the owners, before and since to the present time, 
of certain lots in the town of Edenton, which they regularly cultivated. 

The defendants were the Board of Commissioners of the town of 
Edenton. 

TTnon the trial in the court below, the plaintiffs introduced 
evidence tendine: to  show that  the defendants caused to be (389) 
opened a ditch upon the h d x  nf the town in September, 1873, by 
reason of which water was ponded U P V ~  the plaintiffs' lots during the 
Fall of 1873, and the winter of 1873-74. 

The summons in this action was issued on the 4th day of April, 18/4. 
I n  their complaint the plaintiffs demand damages from the defendants, 
for ponding water on their lands. 

The plaintiffs introduced further evidence, and offered to show the 
diminished products of the land in the vegetable crops of the Spring of 
1874, and that  this diminished product was in part caused by the pond- 
ing of the water on the land by the defendants' ditch, before the action 
commenced. To this evidence the defendants objected. Objection over- 
ruled by the court, and the defendants excepted. 

The jury returned a verdict for the plaintiffs. Judgment in accord- 
ance therewith, from which judgment defendants appealed. 

A. M. Moore and Badger & Devereux, for appellants. 
Gilliam & Przden, contra. 
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READE, J. The lands of the plaintiffs were used for cultivation and 
the production of crops; and they were flooded with water by the de- 
fendants in the Fall of 1873, and in the Winter of 1873-74. The action 
was commenced on the 4th of April, 1874. The injury complained of is, 
the flooding the land. Damages are demanded, 

(1) First, for injury to the crops; 
(2) Secondly, for injury to the plaintiff's health; 
(3) For injury to the land itself. 
We suppose thcrc was no crop raised in the Fall or Winter. It is not 

alleged that there was. No point seems to have been made about health. 
So, as we understand it, the only matter a t  issue was the injury to the 
land itself. 

Was the land injured? If so, how much, seem to have been 
(390) the issues. In  order to show how much the land was injured, the 

plaintiff was permitted to show how much the crop of 1874, made 
after the action was commenced, was less than the crops of former 
seasons. To this the defendants objected. And that is the only point 
before us. 

What is the standard of value of lands used for cultivation? Their 
productive capacity. How is that best ascertained? By actual experi- 
ment. If %hey have usually yielded a given quantity, and are then 
flooded so that they cannot be cultivated at  all, may not their former 
productiveness be proved to show the amount of damage? Unques- 
tionably. If they are not flooded so as altogether to prevent culti~ra 
tion, but are flooded so as to reduce their production nn. half, may not 
that be proved to show the amount of daww=r Unquestionabl~. And 
this is the best possible eviden~o uf the amount of damage. If the trial 
had been b p f n ~ o  clle crop was made, the witnesses would have been 
abkea: HOW much do you think the land is injured? And the answers 
would, of necessity, have been conjectural. But after the crop was 
made, the answers were from observation. 

The doctrine of ('remote damages," '(good bargains" and '(speculative 
profits" does not come in; because the only injury con~plained of was 
that done to the land in the Fall and Winter, and the diminution of the 
crop was the evidence of the amount of the damage. See Spilman v. 
Roanoke Navigation Company, post, 675. 

There is no error. Judgment here for plaintiff. 
PER CURIAM. Judgment affirmed. 

Cited: Spilman v. Navigation Co., 74 N.C. 678; Oates v. Mfg. Co., 
217 N.C. 489. 
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STATE v. NANCY HONEPCUTT. 
(391) 

Where, on a trial for a capital felony, the jury has had the case for six 
days, and on Saturday of the second week of the term, they come into 
court, and being polled by his Honor, he finds as  a fact that they cannot 
agree; Held, that the Judge below did not err in withdrawing a juror 
and directing a mistrial to be entered; and further, that the prisoner, 
on that account, was not entitled to be discharged. 

INDICTMENT against the mother for killing her bastard child, tried 
a t  the Fall Term, 1875, of the Superior Court of YANCEY County, before 
his Honor, Judge Henry. 

The case, after argument and the charge of his Honor, was given to 
the jury on Monday of the second week of the term. His Honor on 
Saturday, (six days,) polls the jury, and finds as a fact, that they are 
unable to agree, he directs a juror to be withdrawn and a mistrial 
entered. 

The defendant thereupon moves to be discharged, as being once put 
in jeopardy; motion refused, whereupon defendant appeals. 

Busbee & Busbee, for defendant. 
Attorney General Hargrove, for the State. 

PEARSON, C. J. I n  "JelJerson's case," 66 N. C., 309, it is declared to 
be the opinion of the court "by the cases State v. Price, 63 N. C., 529; 
State v. Alman, 64 N. C., 364; State v. Baker, 65 N. C., 332, i t  is settled, 
that in a trial for a capital felony, for suacient cause the Judge may 
discharge the jury and hold the prisoner for another trial." 

That principle being settled, no further discussion of the subject is 
called for. 

I n  Jefferson's case, supra, it is said, "as the case was given to (392) 
the jury on Tuesday of the second week of the term, we are 
inclined to the opinion that had his Honor remained a t  the court, until 
Saturday night (ready to instruct the jury) and then discharged them, 
the fact that  the case had been with the jury four days, and that from 
declarations of jurors in the presence of the others in open court, before 
him, he was satisfied the jury would not agree, and that  i t  was useless, 
and 'not necessary for the purposes of the case' to continue the term 
longer, and had thereupon discharged the jury, there would have been 
no error." 

In  the case now before us, these conditions are all strictly complied 
with. The Judge is present during the entire term. The case had been 
with the jury for six days, and not four, as in the case supposed, and 
his Honor not content "wikh the declarations of some of the jurors in 
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the presence of each other in open court before him," polls the jury on 
that question, and on this evidence finds, as a fact, that the jury could 
not agree, and orders a discharge of the jury, and that the prisoner be 
held for trial a t  the next term. 

The supposed state of facts in Jefferson's case was fully considered 
by the members of the court, and although that is dictum, or rather 
matter used for illustration, after full consultation, we now hold i t  to  be 
the law of the land. 

It follows the prisoner is not entitled to a discharge, and must stand 
another trial. 

This will be certified. 
PER CURIAM. Venire de novo. 

Cited: S. v .  McGimsey, 80 N.C. 379; S. v. Bass, 82 N.C. 571; S.  v. 
Locke, 86 N.C. 649; S. v. Washington, 89 N.C. 538; S. v. Carland, 90 
N.C. 672 ; S. v.  Twiggs, 90 N.C. 687; S. v. Whitson, 111 N.C. 697; S. v. 
Tyson, 138 N.C. 628; S. v. Cain, 175 N.C. 829. 

(393) 
STATE v. OLIN JAMES. 

A hand, who has been regularly assigned to work a certain road, and who 
has been properly summoned by the overseer thereof to work said road, 
cannot excuse himself from aiding to repair a bridge over a ditch across 
the road, upon the ground that i t  is the duty of the person who cut the 
ditch to make a bridge over it, and keep the same in repair. 

This was a proceeding in the nahure of a CRIMINAL ACTION, com- 
menced by warrant before a Justice of the Peace, and carried by appeal 
to the Superior Court of DUPLIN, and there tried at  Spring Term, 1875, 
before his Honor, Judge McKay, and a jury. 

On the trial in the court below, the jury returned the following ver- 
dict : 

"The defendant is a hand properly assigned to work on a public road 
in Duplin County, from Concord Church to the Sampson County line. 
Stephen E. Hall is the overseer of said road and regularly appointed. 
The defendant was properly summoned by said overseer to attend and 
work said road. The defendant attended according to said summons 
and willingly worked said road as required, until they reached a point 
on said road, a t  which i t  is crossed by a ditch or canal, which was cut 
by one Alfred Hall about sixteen years ago. The said ditch was cut 
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by said Hall for the purposes of benefiting the road, as well as draining 
or benefiting his (said Hall's) land, lying below said road. 

"After the said ditch was cut across the road, Hall put a sufficient 
bridge across the same, which stood for several years; but in June, 1871, 
the bridge was swept away by a freshet, and one Boone, who was the 
overseer, (the bridge having been repaired all along by the overseers 
of the road, from the time it was built,) summoned the bands, and with 
the road-hands, aided by Hall who originally built it, and who 
furnished a team for the occasion and five dolIars in money to (394) 
purchase plank to cover the bridge, rebuilt the same. That sub- 
sequently, the overseer with the hands, finding the bridge too high, took 
i t  down; and then seeing that it was rotten, he applied to said Hall 
for help to rebuild it. Hall informed the overseer that he could not help 
him then, but he would loan him his ox. The overseer returned and 
informed his hands of what Hall had said, and left it to a vote of the 
hands whether they would fill up the ditch, and a majority decided in 
favor of filling it up, which was done with logs and dirt dug from each 
side of the same. Afterwards the hands dug it out and built the present 
bridge, upon which the defendant, being required to work by the over- 
seer, refused, alleging that Hall, who dug the ditch and erected the first 
bridge, was liable for the repairs thereof, and not the road hands. 

"Upon these facts, if the court should be of opinion that the defendant 
is guilty, then the jury find him guilty; if the court should be of opinion 
that  the defendant is not guilty, then the jury find him not guilty." 

Upon the foregoing facts, as found by the jury, the court was of 
opinion that the defendant was guilty, and so declared and gave judg- 
ment accordingly. From which judgment the defendant appealed. 

N o  counsel in this court, for defendant. 
Attorney General Hargrove and Stallings and Batt le & Mordecai, 

for the  State. 

SETTLE, J. This is a proceeding in the nature of a criminal action, 
commenced before a Justice of the Peace, under Sec. 10, Chap. 104 of 
Battle's Revisal, and i t  presents this question: Can a hand who has 
been regularly assigned to work a certain road, and has been regularly 
summoned by the overseer thereof to work said road, excuse himself 
from aiding to repair a bridge over a ditch across said road, upon 
the ground that i t  is the duty of the person who cut the ditch to (395) 
make a bridge over i t  and keep the same in repair? One who cuts 
a ditch across the road, or wilfully throws a tree across it, or erects a 
fence or other obstacle therein is indictable; but it does not follow that 
the overseer of the road, who neglects for an unreasonable time to 
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remove such obstruction, may not also be indicted. And in order that 
the overseer may properly perform his duty, the law gives the remedy 
pursued in this case against such hands as refuse to obey his legitimate 
orders in relation to the road. 

It may be that upon proper proceedings, the overseer and road hands 
could be relieved of the duty of repairing the bridge over the ditch 
which obstructs the road in question, and that, that duty could be 
placed where i t  properly belongs; but i t  is not for the hands assigned 
by law to work a road to say, that because A obstructed the road, i t  is 
his duty to remove the obstruction, and we will not do so. 

Were this so, it would of course put an end to  the present system of 
road laws, which I am inclined to think would be well enough, since 
under it, our public roads are sadly neglected; but this is a matter for 
the consideration of the legislature, and not for the courts. 

The judgment of the Superior Court is affirmed. Let this be certified. 
PER CURIAM. Judgment affirmed. 

Cited: X. v. Witherspoon, 75 N.C. 224. 

(396) 
STATE v. JIMMY GRAVES. 

Rails, when made up into a fence upon the land, becomes a part  of the 
realty; and a n  indictment for  Forcible Trespass to  personal property, 
in  carrying them away, cannot be supported. 

INDICTMENT, for Forcible Trespass in removing rails, tried at  the 
Spring Term, 1875, of DUPLIN Superior Court, before his Honor, Judge 
Kerr. 

The case made out and signed by counsel, states that the defendant 
and a boy moved a division fence between the field the defendant 
rented, and the prosecutrix, who was tenant by dower on the other side, 
she being present and forbidding it. Under the charge of his Honor, 
the defendant was found guilty, whereupon he appealed. 

Xtallings and Battle & Mordecai, for defendant. 
Attorney General Hargrove, for the State. 

BYNUM, J. The indictment is good, but the evidence does not sup- 
port it. The charge is a forcible trespass to personal property, and the 
evidence goes to establish a forcible trespass upon the realty. Rails 
when made into a fence upon the land, become a part of the land, and 
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as much so as a tree or a house. The act of taking the rails from the 
fence is not the subject of larceny a t  common law, nor is it a trespass 
to personalty. To cut down and carry away a tree by one continuous 
act, is not a trespass to personal property. So to remove rails from a 
fence and carry them away by the same continuous act is not such a 
trespass. The evidence here is that the defendant, with a boy and cart, 
took the rails from the fence and hauled them away, until all the 
fence was removed. While he was in the field thus loading his (397) 
cart with rails taken from the fence, he was forbidden to remove 
them by the prosecutrix. Certainly a t  that time the rails were not in 
her actual possession as personal property. At no time were they in 
her actual possession after they were removed from the fence. Yet i t  
is necessary to allege in the indictment and prove on the trial, this 
actual as distinguished from constructive possession, in order to make 
out this criminal offence. 

But the case turns upon the question whether the rails thus taken 
from the fence and removed, by one continuous act, became personal 
property thereby, so as to support this indictment. In the State v. Burt, 
64 N. C., 619, the defendants found a nugget of gold on the land of 
another, on the top of a rock pile and separated from the view. After 
consultation among themselves, they appropriated i t  t o  their own use. 
It was held to be a part of the realty, and the taking and carrying 
away, being one continuous act, it did not become personalty so as to 
be the subject of larceny. 2 Russ. on Cr., 62. 

So, a tree severed and taken away by a continuous act. But if the 
tree has been some time felled, and is then taken away by the one who 
felled it, it has become personalty, and is the subject of larceny. Whar. 
Am. Cr. Law, Sec. 1733. 

If the rails had been taken from the fence and piled up upon the land 
of the prosecutrix, for example, and after some time, had been removed 
by the defendant, the prosecutrix being present and forbidding it, an 
indictment for forcible trespass to personal property would lie. It is 
unnecessary to decide whether an indictment for a trespass to realty, 
can be supported upon the evidence, as the case goes off upon the other 
point. It seems that the fence was a division fence; a t  least the prose- 
cutrix claimed upon one side, and the defendant upon the other. 

Perhaps both claimed the land upon which the fence was (398) 
situated, though the defective statement of the case does not 
disclose how that was. 

There is error. 
PER CURIAM. Judgment arrested. 

Cited: S. v. Hovis, 76 N.C. 117; S. v. Beck, 141 N.C. 831; S. v. Baker, 
231 N.C. 141. 
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GWATHMEY & DOBIE AND OTHERS V. EDW. PEARCE, ADM'R. OF AUG. 
R. CREECY. 

A widow, who joined her husband before his death, in executing a deed of 
trust, to secure a certain debt of his, and conveying her right of dower 
in  the only land held by them a t  the husband's death, becomes a creditor 
of her husband's estate to the amount of the value of her dower i n  the 
land. 

EXCEPTIONS to the account of an administrator, heard before the 
Probate Court of CHOWAN County, and thence carried by appeal to the 
Superior Court and again heard by Eure, J., a t  Fall Term, 1875. 

His Honor, presiding in the court below sends to this court, substan- 
tially, the following facts: 

Augustus R. Creecy died in November, 1872, and administration on 
his estate was granted to the defendant, Edward Pearce. 

On the 21st of August, 1871, the intestate, Creecy, bought certain 
lands, and on the same day he conveyed the same by trust deed, in 
which his wife, Mary E., joined to convey her right of dower, to John 
Roberts to secure certain debts due him. Creecy nor his wife owned 
any other real estate whatever. No part was paid to Roberts during 

the life of Creecy, but was still due at  his death. 
(399) After Creecy's death, his widow, Mary E., filed her petition 

against the administrator and heirs a t  law, praying that the ad- 
ministrator be directed to sell the personal estate of his intestate, the 
two-thirds of the said land not encumbered by dower, and the reversion 
in the dower, (which had already been assigned to her,) and to apply 
the proceeds to the debt due Roberts, in exoneration of her dower. 

Upon appeal to the Supreme Court, reported in 69 N. C., 67, the 
prayer as to the personal estate was refused, and the following order 
made: That a sale be made of the two-thirds of the land not embraced 
by the dower, and the reversion in the dower, and the proceeds thereof 
be applied to the Roberts debt, and that the residue of the Roberts debt 
be paid rateably out of the personal estate in the course of administra- 
tion; and if any part remain yet unpaid of the Roberts debt, that the 
dower be sold and pay the same. 

The administrator filed his petition in obedience to said order to sell 
the lands to make assets, and obtained license to do so on the usual 
terms. 

The trustee, Roberts, claimed his right to sell under the trust, and 
according to its terms, and refused to permit the administrator to do 
so; but a t  the request of the administrator and the widow, sold accord- 
ing to the order of the Supreme Court: First, two-thirds of the land; 
then the reversion in the dower; and finally, the dower right, which 
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brought the sum of eight hundred dollars. The total sales of the said 
land was just sufficient to pay the debt to Roberts. 

The estate of the intestate paid about forty per cent of its indebted- 
ness. The widow demanded of the administrator three hundred and 
twenty dollars as her rateable share, being forty per cent of the value 
of her dower. This the administrator paid, and filed her receipt there- 
for, as a voucher for his disbursements, which was allowed by the Clerk. 
To this the plaintiffs, who were creditors of the intestate, excepted. The 
Clerk overruling the exception, the plaintiffs appealed to the 
Superior Court. I n  that court the judgment of the Clerk was (400) 
affirmed, and the plaintiffs again appealed. 

No counsel in this court for the appellants. 

Gillium & Pruden, contra, submitted: That Mrs. Creecy, the widow's 
receipt is a proper voucher for that: 

1. Since the act of 1866, she has a vested right of dower in the lands 
of her husband, acquired after the marriage, of which his alienation 
could not divest her. Sutton v. Askew, 66 N. C., 172. 

She conveyed that right to secure his debt to Roberts, and is his 
surety to that extent, and is entitled to be subrogated to the rights of 
the principal, Roberts, against her husband's personal estate to the 
amount of the payment made by her as surety, i.e., to 40 per cent of 
$800. 69 N. C., 67; Touse v. Newbold, 57 N. C., 212; Brinson v. 
Thomas, 55 N. C., 416 (bottom) ; Adams' Eq., 269; 1st Eq. Leading 
Cases, 144 and 153; 2nd do. 226,577 and 591 (3d American edition). 

2. Roberts having two funds, out of which to make his claim, ex- 
hausted the widow's only one, her equity of substitution to Roberts' 
rights against the second fund, the personal estate, is complete. Jones 
v. Zollicoffer, 9 N. C., 625; Greenlee v. McDowell, 56 N. C., 325; Story's 
Eq. Juris., 625, and cases cited there. 

3. Had Roberts looked to the personal assets first after selling two- 
thirds and reversion in land, he would have diminished that fund for 
the general creditor $320, and relieved the dower to the same extent. 
How are the general creditors damaged by the widow's claim then? 
"They lose not a cent." Roberts "gets but his due." "The widow gets 
back her dower diminished by her own charge." "The parties all have 
what they ought." Jones v. Zollicofler, supra, specially Judge RUFFIN'S 
brief. 

4. The widow is considered in equity assignee of Roberts' 
claim. Myrover v. French, 73 N. C., 609; Carter v. Jones, 40 (401) 
N. C., 196; 1st Leading cases, 154 et seq. 
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5. The personal estate is the primary fund out of which to pay the 
trust debt in the absence of equities changing the rule. Story's Equity 
Jurisprudence, 532; Coke Littleton, Buller's Note, 2 Vol. 208 b; Packly 
v. PackLy, 1st Vernon, 36. 

READE, J. Where a wife conveys her separate property to secure a 
debt of her husband's, the relation which she sustains to the transaction 
is that of surety. Purvis and Wife v. Carstarphen, 73 N. C., 575. 

Here the wife joined Eer husband in the conveyance of his land in 
trust to pay his debt; in which land she had, under our dower statute, 
a vested right to dower, to be allotted after her husband's death; and 
she joined in the deed for the purpose of binding her dower. After her 
husband's death the whole land, her dower included, was sold under the 
trust deed to pay the debt. This made the wife a creditor of her hus- 
band's estate, to the amount of the value of her dower in the land. That 
is the only point in this case. And it was rightly decided by his Honor. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

Cited: Gore v. Townsend, 105 N.C. 231; Trust Co. v. Benbow, 135 
N.C. 312; Chemical Co. v. Walston, 187 N.C. 824,825; Griffin v. Grifin, 
191 N.C. 229; Blower Co. v. MacKenxie, 197 N.C. 155, 158; Barnes v. 
Crawford, 201 N.C. 438; Tm~st Co. v. White, 215 N.C. 566; Brown v. 
McLean, 217 N.C. 557; Smith v. Smith, 223 N.C. 437. 

(402) 
STATE v. J O H N  W. POOL. 

Whenever a n  act of the Legislature can be so construed and applied a s  to 
avoid conflict with the Constitution, and give it the force of law, such 
construction will be adopted by the court : 

Hence, in Section 153, Chap. 32, of Battle's Revisal, which reads, "If any 
person shall wilfully fell any tree, or wilfully put any obstruction, except 
for the purpose of utilizing water as  a motive power, in  any branch, 
creek, or other natural passage for  water, whereby the natural flow of 
water through such passage in lessened or retarded, or whereby the 
navigation of such course by any raf t  or flat may be impeded, delayed or 
prevented, the person so offending shall be guilty," etc., the disjunctive 
conjunction, or, in the latter portion thereof, between the words "retarded" 
and "whereby," should be read a s  and, thus making such section read, 

"If any person shall wilfully fell any tree," etc., "whereby the natural flow 
of the water," etc., "is retarded, m d  whereby the  navigation of such 
course by any raf t  or flat may be impeded," Gtc. 
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Such a change of words is consistent with the rules of construction, and 
divests the said section of all  constitutional objections, and it becomes 
consistent with law, reason and public policy. 

Justices RUDE and RODMAN dissenting. 

INDICTMENT for obstructing a creek by the erection of a dam across 
the same, tried before his Honor, Judge Watts, a t  the Fall Term, 1875, 
of the Superior Court of JOHNSTON County. 

The defendant was held to answer for a misdemeanor, under act of 
1872-73, Bat. Rev., Chap. 32, Sec. 154. On his trial in the court below, 
the jury returned a special verdict, finding certain facts, upon which 
the presiding Judge pronounced him guilty. 

From this judgment, the defendant appealed. 
The verdict of the jury and all other facts, necessary to an 

understanding of the case, are fully stated in the opinion of (403) 
the court. 

No counsel in this court, for defendant 
Pou, for the prosecution, filed the following brief: 

It is found by the verdict in this case, that the obstruction was placed 
in the stream after the passage of the act. 

~ h t :  prohibition 'to the owners of running streams, is not the taking 
of private property for public use; but is a proper general police regu- 
Iation prescribing the mode or manner of using their property. "The 
government may, by general regulations, interdict such uses of prop- 
erty as would create nuisances, and become dangerous to  the lives, or 
health, or peace, or comfort of the citizens." See 2 Kent's Com. (top) 
p. 415, (edition in this library). 

By the act under consideration, the Legislature wisely forbids the 
wanton obstruction of running streams, and regulates the use of them 
for fishing, leaving their utilization for motive power free, but subject 
to the common law of nuisance. For Act, see Bat. Rev., p. 323, Secs. 
154, 155. 

Whether the Legislature used its powers wisely or otherwise, the 
court will not consider. 

Attorney General Hargrove, for the State, cited and relied on the 
following authorities: State v. Glen, 52 N. C., 321; Cormlius v. Glen, 
Ibid., 512; and Pzcgh v. Wheeler, 19 N. C., 50. 

BYNUM, J. The defendant is indicted for constructing a dam across 
Swift Creek, in the county of Johnston, whereby the natural flow of the 
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water through the same is retarded and lessened, the said dam and 
obstruction not being for the purpose of utilizing the water as a motive 
power. 

The jury found the following facts as a special verdict: 
1. That  the bed of the creek a t  the point named, and the waters of 

the creek, and the land upon each side of the stream were duly 
(404) granted by the State in 1749 to one Nathaniel Giles, and that 

from him the title has regularly descended to the defendant. 
2. That  the said creek is not navigable, and has never been so de- 

clared by the Legislature. 
3. That the dam was built within two years prior to the finding of 

the indictment, and that by reason of its construction the natural flow 
of the water is retarded. 

4. That the stream is forty-five feet wide a t  the point where the dam 
and trap are erected. 

Upon these facts found by the jury, the court below, as a matter of 
law, declared that the defendant is guilty. 

The indictment is founded upon an act incorporated in Battle's 
Revisal, Chap. 32, Section 154, which was enacted in 1872-73, and is as 
follows: "If any person shall wilfully fell any tree, or wilfully put any 
obstruction, except for the purpose of utilizing water as a motive power, 
in any branch, creek or other natural passage for water, whereby the 
natural flow of water through such passage is lessened or retarded, or 
whereby the navigation of such course by any raft or flat may be 
impeded, delayed or prevented, the person so offending shall be guilty 
of a misdemeanor, and on conviction shall be fined not exceeding fifty 
dollars, or imprisoned not exceeding thirty days." 

It will be observed that the indictment charges the offence to be in 
"retarding the natural flow of the water through Swift Creek" by the 
obstruction of the dam, and therefore no question arises under Section 
155, which relates to fish dams. The construction of Section 154 then 
will determine the case. 

The prosecution insisted that by the use of the disjunctive conjunc- 
tion, "or," in the section just citcd, every wilful obstruction of a creek 
or branch, in any part of the State, which may retard the natural flow 

of the water, is indictable. And so i t  is, with that construction. 
(405) But it cannot be supposed that an intelligent Legislature, meant, 

that every obstruction of a stream, no matter how insignificant, 
private, or removed from public access or use, shall be indictable and 
subject the offender to fine and imprisonment. The statute has no 
degrees, and but the single exception, to-wit: where the water is utilized 
as a motive power. So that it is equally a crime to build a dam, to 
wash the extensive gold deposits and other minerals of the State, or to 
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pond water to save ice for domestic or commercial use. A man may 
not construct a pond for raising fish, but he may, to run an illicit dis- 
tillery, for that  is utilizing water as a "motive power." Many of the 
streanis, in the western part of the State, are hardly accessible to man, 
are remote from habitations, and of such rapid fall, that no obstruction 
can create a nuisance or affect the public. In  that region, dams are 
often built and water diverted to dwellings and lots for domestic uses, 
and sometimes for the irrigation of meadows and gardens. In many 
portions of the mountain district, large volumes of water are thus con- 
ducted from dams, for many miles, in canals and trunks, to the surface 
mines, where the water is used for working away the dirt, preparatory 
to collecting the gold or other metals. 

Certainly the act does not intend to make such obstructions and the 
like, unlawful, and if it does, the least that can be said of it, is, that it 
is of questionable constitutionality, apart from its impolicy. State v. 
Glen, 52 N. C., 321. 

Whenever an act of the Legislature can be so construed and applied, 
as to avoid conflict with the Constitution, and give i t  the force of law, 
such construction will be adopted by the courts. Cooley, 185; Nezoland 
v. Nlarsh, 19 Ill., 384. This can be done, in our case, consistently with 
the rules of eonstruction, by reading the word "or" as "and," which was 
most probably intended by the draftsman. The section will then read: 
"If any person shall wilfully fell any tree, etc., whereby the 
natural flow of the water, etc., is retarded, and whereby the navi- (406) 
gation of such course by any raft or flat, may be impeded," etc. 

Such a change of "or" into "and," is often resorted to in order to 
effect the intent of the parties, and prevent the entire avoidance of the 
instrument. Parker v. Cnrrow, 64 N. C., 563, and similar constructions, 
are allowed and encouraged by our statutes. Bat. Rev., Chap. 108. 
This construction divests the act of all constitutional objections, and it 
becomes consistent with law, reason and public policy. To the extent 
that the streams and waters of the State, are used for navigation, or 
are fairly capable of such use, even for "rafts and flats," they fall under 
the control of the State, so far that the private citizen, though the 
owner of the land and the bed of the stream, may not exclude the public 
from their navigation, when the State forbids it. Such only is the 
declared purpose of Section 154; and it remains to be seen whether the 
special verdict, finds facts which bring the defendant under the penalties 
of the act. It is found that the bed of the creek, and the lands upon 
both sides of it, belong to the defendant, by the grant of the State; and 
that the creek is not navigable, and has never been so declared by the 
Legislature. These findings would seem to end the case; for if the creek 
is not navigable, the alleged obstruction cannot '(impede, delay or 
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prevent" the navigation, and so there is no violation of the statute. If 
the indictment is framed upon the idea that the obstruction is a public 
nuisance, no facts are found which constitute it such. It is not found 
that the public health is affected thereby, or that  the lands of others 
are injured, or that it either occasions, or is calculated to occasion, any 
public or private inconvenience or deprivation of right. The owner is 
allowed by the act, to construct a dam of any height, upon the spot 
where this one is erected, provided he uses the water as a motive power 
to drive machinery, although he thereby retards the flow of the water, 

impedes navigation and stops the passage of fish. Such retarda- 
(407) tion is no public nuisance. How the same act, for a different pur- 

pose, though with the same physical results, can be a nuisance 
to the public, is, by no means clear. 

By the finding of the jury, the creek at  the dam, was unnavigable for 
any purpose, and was strictly private property. The only right pos- 
sessed by others, was to the use of the running water, above and below 
the lands of the defendant, ad potandum et  lavandum. The verdict 
establishes that no such right of others was disturbed. 

Take the case in the strongest possible aspect for the State: Suppose 
the Legislature had enacted that Swift Creek should be considered to 
be a public highway and a navigable stream. If, in fact, i t  was neither, 
the Legislature cannot by a simple declaration, make i t  so. Because if 
i t  is private property, the Legislature cannot appropriate i t  to public 
use without compensation. Cooley, Const. Lim., 590; Morgan  v. King,  
33 Pa. Stat., 301. If the use or enjoyment of a thing, not in itself 
immoral, or injurious to others or their rights, is prohibited, i t  is uncon- 
stitutional, and opposed to the genius and spirit of our institutions. 

In  the S ta t e  v. Glen, 52 N. C., 321, after an exhaustive examination 
of the question and the authorities, this court announces as the law of 
North Carolina, in relation to the water courses of the State, three 
resolutions, embracing the three classes of streams into which the sub- 
ject is divided. The third resolution only, applies to this case, and is 
thus stated: 

3. ('All the rivulets, brooks and other streams, which from any cause, 
cannot be used for intercommunication by inland navigation, are 
entirely the subjects of private ownership, are generally included in the 
grants of the soil, and the owners may make what use of them they 
think proper, whether i t  be for fishing, milling or other lawful trade 
or business. The only restriction upon this right of ownership arises, 
ex necessitate, from the nature of running water; and i t  is, that the 

owner shall so use the water as not to interfere with the similar 
(408) rights of other proprietors, above or below him, on the same 

stream. Pugh v. Wheeler,  19 N.  C., 50. Rights acquired in 
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streams of this class, by grants from the State, for the bed of the stream, 
cannot be taken from the owners by the Government, except in the 
exercise of the power of eminent domain, and then only for public use, 
with a provision for just compensation. 2 Dev. & Bat., 460." 

In  the subsequent case of Cornelius v. Glen, 52 N. C., 512, i t  was 
that the Yadkin River, not being a navigable stream, a grant from the 
State of the bed of the river, passes i t  as does any other grant of land, 
and the Legislature has no power to take it away, either for public or 
private uses, without making compensation to the owner. And in that  
case, attention is called to a distinction, the non-observance of which 
has led to some confusion; that is the distinction between the absolute 
ownership which is acquired to  the bed of the river, when it has been 
actually granted and paid for, and the limited ownership, which is 
acquired where a grant calls for "a corner on the bank of a river, and 
then with the meanders of the river to another corner," etc.; in which 
case, although by implication of law, the grant extends to the middle 
of the river, and confers ownership for certain purposes, as appurtenant 
to the land granted, yet as i t  has not been actually granted and paid 
for, certain rights, by like implication, are still in the State. 

The court then observes that "this will seem to account for the many 
acts of the Legislature, that have been passed in former years, in regard 
to the passage of fish, extending a t  first down to small streams, such as 
Haw River, Deep River, Uharrie, South Yadkin and the like; which 
was well enough until the beds of these streams were entered and grants 
taken out; after which those streams were left out of the fish acts," 
and parties were content with the rights of riparian ownership, the 
privilege of going to the middle of the stream, as contra-distinguished 
from the ownership of those where grants actually cover the bed of the 
stream. PEARSON, C. J., in delivering the opinion of the court, 
thus sums up the law: "Not being navigable, the defendant, by (409) 
virtue of the grant to Phillips, is the owner of the bed of the 
river, and the Legislature had no more power to impair his right of 
ownership, either for public or private purposes, without making com- 
pensation, than it had to take away any other piece of land, which he 
had bought and paid for, and for which the State had been paid." See 
also Puyh v. Wheeler, 19 N. C., 50. Whether the State can enforce 
against the owner of the land and bed of an unnavigable creek, an act 
of the Legislature forbidding its obstruction to the passage of fish, is a 
question not raised upon this indictment and verdict, and need not be 
discussed. The point upon which the decision rests is, that where the 
indictment is for a public nuisance in obstructing the flow of water in 
an unnavigable stream, and the special verdict of the jury negatives the 
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idea of a nuisance, or any injury or circonvenience, public or private, 
the defendant cannot be declared guilty. 

There is error. Judgment reversed. 
PER CURIAM. Venire de novo. 

Cited: S .  v. Pool, 75 N.C. 597; S.  v .  Sutton, 139 N.C. 578. 

RICHARD TEN BROECK v. WILLIAM H. ORCHARD. 

In an action for the recovery of land under the Code of Civil Procedure, 
the defendant may set up an equitable defence to the claim of the plain- 
tiff who has the legal title; and all persons interested in such equitable 
defence, should be made parties, and not driven to assert their rights by 
a separate action. 

CIVIL ACTION in the nature of ejectment, tried before his Honor, Judge 
Schenck, a t  Fall Term, 1875, of CABARRUS Superior Court. 

(410) The plaintiff moved the court to strike out a portion of the 
defendant's answer, setting up a counter-claim as a bondholder 

of the Phoenix Gold Mining Company. 
The motion was allowed and the defendant excepted. The defendant 

then moved the court to make all the other bondholders parties. The 
motion was overruled and the defendant appealed. 

All other facts necessary to an understanding of the case as decided, 
are stated in the opinion of the court. 

Shipp & Bailey and Montgomery, for appellant. 
Barringer and Wilson & Son, contra. 

RODMAN, J. The plaintiff claims title to certain mineral lands, and 
that the defendant is in possession, and unlawfully withholds it from 
the plaintiff after a demand. Defendant admits that plaintiff has the 
legal title, and that he went into possession under plaintiff as his agent 
or tenant. On this answer, the plaintiff would be entitled to judgment 
in a court of law, and under our former system the defendant would 
have been driven to assert his equitable rights in a court of equity. 
Under our present system he can have the benefit of any equitable 
defence in the first action. The defendant alleges as an equitable 
defence, that  a company called the Phoenix Gold Mine Company, 
owned the lands. The Company issued bonds to  enable them to work 
the mines, and conveyed all its real estate to Jacobson in trust, to  
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secure the bonds and other debts of the Company. That defendant 
became the holder for value of certain bonds of the Company and also 
otherwise its creditor. It is not distinctly stated that these debts were 
secured by the deed to Jacobson. Jacobson died, Stagg was appointed 
trustee in his place, and he sold to the plaintiff to hold, as we understand 
the answer, for all the creditors of the Company, but certainly in trust 
to secure debts to the defendant. In  part performance of this 
trust, and under an agreement with the plaintiff which i t  is not (411) 
material to state fully, the defendant took possession of the 
lands. The plaintiff denies the particular agreement alleged by the 
defendant, and that the debts to defendant are secured upon the land, 
and does not claim to hold on any trust whatever. 

Taking the defendant's answer as true for the present, no doubt a 
trustee, in trust to sell and pay creditors, is entitled to the possession 
of the property against any or all of the creditors, and to its manage- 
ment and the receipt of the rents and profits; because they are neces- 
sary to carry out the purposes of the trust, and the creditors have no 
equitable estate in the land, but only a right to the proceeds. That is 
the case when he admits the trust and seeks the aid of the court in 
executing it. The case, however, is different when he denies the trust 
and claims the equitable as well as the legal estate for himself. In  that 
case the mere possession of the legal estate will not be conclusive. The 
action will be considered as between rival claimants to the equitable 
estate, and the defendant in possession will not in general be ejected, 
(although he be but one of several equitable claimants,) until the rights 
of the parties can be determined. This is in analogy to the proceedings 
in the action of ejectment at  law. It is true that defendant does not 
claim any equitable title to the land in himself, but he denies any title 
to the plaintiff except upon a trust which the plaintiff denies. In such 
case, "melior  est conditio possidentis." If a case exists for the appoint- 
ment of a receiver, such as is provided for in Sec. 215 of C. C. P., the 
court in which the action is pending may appoint one. 

To refuse to the defendant the benefit of his equity in this action, 
and thereupon adjudge the possession to the plaintiff upon his legal title 
only, would compel the defendant to assert his equity by a separate 
action, and would be an unnecessary circuity. 

If the defendant can assert his equity in this action, i t  is clear 
that the other secured creditors are a t  least proper parties in (412) 
order that there may be a complete adjustment of the matters in 
controversy, and that they may have an opportunity to protect their 
interests. To this end the case will be remanded. 

Properly, by analogy to a plea in abatement for want of parties 
which must give the plaintiff a better writ, the defendants should have 
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named the creditors whom he desired to be made parties, or given such 
a description of them as to have enabled the plaintiff to  cause service 
of a summons on them personally, or otherwise as required when the 
parties are very numerous, or unknown, or non-resident. 

If the Judge had refused the defendant's motion on this ground, we 
should have been disposed to concur with him. But in his absolute 
refusal we think he erred. 

Let this opinion be certified. 
PER CURIAM. Judgment reversed. Case remanded. 

Cited: Kerchner v. Fnirley, 80 N.C. 26; Farmer v. Daniel, 82 N.C. 
158; Emry v. Parker, 111 N.C. 264; Moore v. Moore, 151 N.C. 557. 

SIMON W. KITTRELL v. ALEXANDER B. HAWKINS. 

The condition of a bond to pay the 'amount sued for, "whenever an issue now 
pending in the Superior Court of Law for Granville County, between 
J. H. L., plaintiff, and A. D., defendant, is decided in favor of said 
plaintiff in said issue," is literally fulfilled, when the said suit is com- 
promised and the plaintiff, upon the payment of a certain sum, was to 
have judgment entered in his favor;  and upon such compromise the 
obligee in said bond is entitled to recover. 

CIVIL ACTION originally commenced in a court of a Justice of the 
Peace, and heard upon appeal before his Honor, Judge Moore, a t  July 

(Special) Term, 1875, of GRANVILLE Superior Court. 
(413) The suit was brought upon the following instrument: 

"Due Simon W. Kittrell, one hundred and sixty-seven dollars and 
fifty cents, which I hereby promise and bind myself to pay whenever 
an issue now pending in the Superior Court of Law for Granville 
County between James H. Lassiter, plaintiff, and Archibald Davis, 
defendant, is decided in favor of said James H. Lassiter, plaintiff in 
said issue. Value received by me of said Simon W. Kittrell. This 
October 21, 1867. 

ALEX. B. HAWKINS." 

Upon the trial in the Justice's Court, the plaintiff recovered judgment 
for the principal, with interest, and thereupon the defendant appealed 
to the Superior Court. 

Upon the hearing in the Superior Court, trial by jury was waived 
and the facts disputed, were decided by his Honor. 
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It was agreed that the defendant executed the obligation sued on; 
and that a t  the time of its execution, there was pending in the Superior 
Court of Granville County an action of ejectment wherein one James H. 
Lassiter was plaintiff and Archibald Davis, defendant. That said 
action was compromised between the parties thereto, by the terms of 
which compromise the plaintiff was to pay the defendant $750, and the 
defendant in consideration of the payment thereof, agreed to allow a 
verdict and judgment to be entered in the action, in favor of the plain- 
tiff, which was done at  February Term, 1871. 

The defendant in this action appeared and resisted the compromise, 
and the same was made after having been opposed and resisted by him. 

It was found as a fact by his Honor, that the consideration of the 
obligat.ion sued upon, was the conveyance by the plaintiff to  the defend- 
ant of all his interest in and to the locus in quo, the subject of said 
action of ejectment. 

Upon the facts agreed, and the facts found by his Honor, the 
court rendered judgment in favor of the plaintiff; from which (414) 
judgment, the defendant appealed. 

Batchelor & Son and Edwards, for appellant. 
Smith & Strong, contra. 

BYNUM, J. The condition of the bond sued on, is to pay "whenever 
an issue now pending in the Superior Court of law, for Granville 
County, between James H. Lassiter, plaintiff, and Archibald Davis, 
defendant, is decided in favor of the said James H. Lassiter, plaintiff 
in said issue.'' I t  is agreed that before the bringing of this suit, the 
action between the parties above named, was compromised, whereby 
the said Lassiter agreed to pay Davis $750, and Davis, in consideration 
thereof, agreed to let a verdict and judgment be entered up against 
him in favor of Lassiter. Was this such a compliance with the condi- 
tion of the bond, as enabled the plaintiff to maintain this action? 

The condition of the bond was literally fulfilled, and nothing appears 
in the case to show that it was not performed according to the spirit 
and intent aIso, of the parties to the bond. How the parties to this 
action were to be affected by the result of the suit between Lassiter 
and Davis, nowhere appears. For ought we see, neither of them had 
any interest in that action, or was to be affected by it, one way or 
another. The condition of the bond was that the issue in the action 
should be found for the plaintiff. That was done, and, as far as we see, 
i t  was immaterial whether the result, stipulated for, was brought about 
by a compromise or other ways. The case states that the action of 
Lassiter v. Davis, was ejectment for land, and that the bond in suit 
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in this action, was for the purchase of the plaintiff's interest in that 
land. Be it so, and that the verdict and judgment in favor of Lassiter 
inures to make good the title of the defendant, Hawkins, which proba- 

bly was the purpose of the action. The defendant has no right 
(415) to  complain of that. Suppose, improperly and against the will 

of the defendant, Lassiter paid the sum of $750 for his verdict, 
and intends to seek to make the defendant, Hawkins, liable for the 
whole or a part of that sum. That suggestion has been made. When 
the defendant is so sought to be charged, he has his remedy, and can 
make his defence, if he has any. That is a matter wholly outside of 
this case, and one that we have no right to anticipate. The condition of 
the bond was saved by the verdict and judgment rendered in favor of 
J,assiter, and thereby the bond declared on, became due and payable, 
expressly. Candler u. Trammell, 29 N. C., 125. 

This view of the case renders unnecessary any discussion of the cases 
cited as to the nature of conditions precedent and their performance. 

There is no error. 
PER CURIAM. Judgment affirmed. 

JOHN McRAE AND WILLIAM FRENCH IN BEHALF OF THEMSELVES AND 

OTHERS V. T H E  BOARD OF COMMISSIONERS OF NEW HANOVER 
COUNTY. 

When a n  appeal from the Superior Court is perfected, the Judge below has 
no further jurisdiction of the matter. 

This was a MOTION in the cause heard before Henry, J., a t  Chambers 
in NEW HANOVER County, on the----day of December, 1875. 

The defendants moved the court to increase the amount of a bond 
for an injunction theretofore granted. 

The motion was allowed, and the plaintiffs appealed. 
(416) All the facts necessary to an understanding of the ease as 

decided, are stated in the opinion of the court. 

M. London and A. T. & J. London, for the appellants. 
8ussell and W. S. & D. J .  Devane, contra. 

BYNUM, J. There is error. Judge Seymour granted the restraining 
order, requiring a bond of $5,000 for the indemnity of the defendants. 
The restraining order was aft,erwards vacated by Judge McKay, and 
the plaintiffs appealed to t,he Supreme Court, from the vacating order, 
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gave the appeal bond, and the case was stated and signed by the counsel 
of both parties. Some two weeks after this, an affidavit was filed by 
one of the commissioners, stating no new facts, and not alleging the 
insufficiency of the bond. Upon a motion founded on that affidavit, 
Judge Henry then holding court in Judge McKay's district, required the 
plaintiffs to file an additional bond for $10,000. When the appeal was 
perfected, the Judge below had no further jurisdiction. Certainly the 
plaintiffs could not thus be deprived of the benefit of an appeal per- 
fected, and an injunction obtained. 

PER CURIAM. Judgment reversed. 

Cited: Wilson v. Seagle, 84 N.C. 112; Pasour v. Lineberger, 90 N.C. 
161; Green v. Griffin, 95 N.C. 52; Pruett v. Power Co., 167 N.C. 599; 
Bohannon v. Trust Co., 198 N.C. 703. 

M. C. THOMAS v. ABNER KELLY. 

I t  is competent for a plaintiff, a s  witness for himself, to testify to a conver- 
sation had with a certain person deceased, whose representative is  not 
a party to the suit. 

CIVIL ACTION to recover the amount due on a bond, tried before 
Buxton, J., at  Spring Term, 1874, of MOORE Superior Court. 

The bond, (or not-e under seal), was executed by the defendant (417) 
and others, was payable jointly and severally to H. B. Judd or 
order, on the 25th December, 1861, in the sum of three hundred dollars. 
There were several credits entered on the note, and it was not endorsed 
by the payer. 

The defense relied on was that the plaintiff was not the owner of 
the note. 

The plaintiff, for himself testified, that the note was his property; 
and explained his possession of the same on his cross-examination, thus: 
That  his uncle, Henderson Judd, now dead, was the owner of the note. 
In 1871, the year he died, he handed the note to the plaintiff and told 
him to take the note to pay a debt out of it, for which he was liable as 
surety for Dr. Judd, to a daughter of the defendant, in the sum of sixty 
dollars, and the note should be mine. He took the note and saw the 
defendant in order to effect the arrangement through him. This was 
done by the defendant's executing his individual note to his daughter 
for sixty dollars and receiving from her the note upon which his uncle 
was liable as surety. The defendant surrendered the same to him and 
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he gave him credit for the amount upon the note now in suit. This 
credit is endorsed $60.00, 4th February, 1871. Plaintiff further stated, 
that he was not to have the credit put on, and then to return the note; 
i t  was to be his. 

For the defendant Col. A. A. F. Seawell was called, who stated that  
Henderson Judd died in July, 1871; that he was unmarried, but there 
were some colored people about him, whom he recognized as his chil- 
dren. On the 29th of March, 1871, at  his request, the witness wrote 
for him a deed of trust, which he executed, and in which he appointed 
the witness and another person, trustees of the property therein con- 
veyed, for the benefit of these colored children. The property conveyed 
in trust is thus described after naming and including his lands: "Also 
all the stock of horses and mules, cattle and hogs, and all the personal 

property of every description, which I, the said Henderson Judd, 
(418) now own or may hereafter become the owner of, up to the day 

and time of my death." 
This witness further stated, that while he was engaged in writing the 

deed, Judd told him, that he wanted him, the witness, t o  get from 
Thomas, the plaintiff, this note and collect it, and if he was living to 
pay i t  over to himself, and if he was not living, to these colored children 
of his. Witness told Judd, that he thought that he, Judd had better get 
the note from Thomas. Judd said he would. Witness did not apply 
for the note until after the death of Judd. 

The plaintiff being re-called by his counsel, was asked if he still 
persisted in his assertion notwithstanding the evidence offered by the 
defendant that the note belonged to him. He replied that he did, and 
that the note was his property. 

Upon his cross-examination, the plaintiff stated that he had never 
given a cent for the note; and upon being asked whether he had any 
other reason to give for claiming the note, besides what he had stated 
on his first examination, said that  he had: and was proceeding to state 
another conversation, which he had with his uncle in the month of 
April, 1871, and which was after the deed of trust was executed. To 
this conversation as evidence, the defendant objected, for the reason, 
because it was between the plaintiff and himself and a person deceased. 

His Honor, upon consideration, admitted the evidence, partly because 
he was of opinion, that the case did not strictly come within the pro- 
hibition of Sec. 343, C. C. P., as the representative of the dead man was 
not a party to this suit; and i t  was not sought in any way to hold his 
estate liable on the note; and secondly, because Col. Seawell, the trus- 
tee, who claimed the note, had been examined by defendant, touching 
a communication between himself and the dead man in regard to the 
note in controversy; and again, because the defendant's counsel had 
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opened the way by the question he had himself propounded to the 
witness. 

The plaintiff thereupon testified, that after he had seen the (419) 
defendant and received from him the $60.00 note on which his 
uncle was liable as surety, and entered the credit on the note in suit, he 
went back to his uncle and told him he had satisfied the debt. His 
uncle said, "All right, keep the note." He offered to surrender the note 
he had taken up; but his uncle said, "Keep it;  i t  will show, some day, 
what you have done." To this the defendant excepted. 

It was admitted on the trial, that one H. B. Thomas was the admin- 
istrator of Henderson Judd, deceased. 

The jury returned a verdict in favor of the plaintiff. Rule for a new 
trial; rule discharged. Judgment and appeal by defendant. 

Merrimon, Fuller & Ashe and Neil1 McKay,  for appellant. 
Busbee & Busbee and McIver, contra. 

RIZADE, J .  The plaintiff testified as a witness in his own behalf, of 
a conversation between himself and a person then deceased. 

The evidence was compet,ent, because the representative of the de- 
ceased person was not a party to the suit. C. C. P., Sec. 343. 

This would entitle the plaintiff to  his judgment here; but then, i t  is 
apparent that "a complete determination of the controversy cannot be 
had without the presence of other parties;" for, if the plaintiff recover, 
the representative of the deceased payee of the note may sue either the 
plaintiff or defendant. To prevent that, C. C. I?., Sec. 65, makes it the 
duty of the court to have such party brought in. And yet, that would 
be hard upon the plaintiffs in this case, because as soon as the repre- 
sentative of the deceased payee is made a party i t  makes the plaintiff 
an incompetent witness, and defeats his recovery. This would be 
right if the representative desires to be a party, and to claim the (420) 
debt; but it may be that he does not desire to do so. It may be 
that he desires that the plaintiff shall recover. And then i t  would seem 
that  he ought not to be made a party against his wish, for the benefit 
of the defendant. It is clear, however, that if he desires to be a party 
he ought to be allowed to be. 

The defendant offered no evidence that he had paid the debt, and 
the jury found that he had not paid it. So that he owes it, either to 
the plaintiff or to the representative of the deceased. And if his object 
is to protect himself against a double liability, the same section of 
C. C. P., 65, provides that he may have any other claimant brought in 
and made a party in his place, upon his paying the money into court. 
And this is what he ought to have done. 
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The case will be remanded, to the end that the representative may 
have notice of the suit and be made a party plaintiff or defendant as he 
may be advised. 

Affirmed and remanded. Plaintiff will have judgment in this court 
for his costs only. 

PER CURIAM. Judgment accordingly. 

Cited: Molyneu.?: v. Huey, 81 N.C. 110; Roberts v. R. R., 109 N.C. 
671. 

JORDON WOMBLE v. THE BOARD O F  COMMISSIONERS O F  WAKE 
COUNTY 

Money loaned to the Wardens of the Poor, under a n  order of the County 
Court in  1864, authorizing them to borrow money to purchase provisions 
for  the support of the poor, and which mas used for that  purpose, may 
be recovered back by the creditor, a s  for money paid to the use of the 
county, or, a s  upon substitution of the creditor to the rights of the person 
furnishing the provisions. 

CIVIL ACTION tried before Henry, J., a t  January (Special) Term, 
1875, of the Superior Court of ~ ' A K E  County. 

The plaintiff claimed the scaled value of $19,597.67, as the balance of 
an amount loaned by him, while Treasurer of the Wardens of the Poor 
of the county, to the Wardens of the Poor, in December, 1864, under 
an order of the County Court of Wake County, made about the 10th 
of December, 1864, there being more than twenty Justices of the Peace 
present and acting, when the order was made. Under this order, the 
money was loaned for the purpose of buying meat for the paupers in the 
poor house, and was so used. 

The defendants denied that any such court was held, or such order 
made and insisted that if the money was loaned as alleged the court 
had not power to authorize the borrowing of the same. 

By consent the action was tried upon affidavits filed by the plaintiff 
and the facts found to be as above set out. 

Thereupon his Honor ordered the records of the County Court of 
Wake County to be amended as follows: 

It is ordered by the court, more than twenty magistrates being pres- 
ent, that the Wardens of the Poor for Wake County be authorized and 
empowered to borrow so much money as may be necessary for the pur- 
pose of purchasing meat for the support of the poor a t  the poor house 
in Wake County. 

320 
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It is further ordered, that the debt so contracted shall be (422) 
binding upon Wake County. 

The court rendered judgment in favor of the plaintiff and the defend- 
ants appealed. 

Snow, Busbee & Busbee and Battle & Son, for the appellants. 
Lewis and Fowle, contra. 

READE, J. Wake County was obliged to support its paupers a t  the 
poor house. Under stress of circumstances, i t  ordered the Wardens to 
borrow money to buy meat. The plaintiff loaned the money with which 
the meat was bought. The meat was received and used a t  the poor 
house. 

We pass by the question whether the county had the power to "bor- 
row money." It certainly had the power and was bound to purchase 
meat for the poor house. It did purchase meat, and the plaintiff paid 
for it. He  is therefore entitled to recover as for money paid to the 
use of the county; or as being substituted to the rights of the person 
who furnished the meat. 

The question has been considered more a t  large at  this term in Davis 
v. Commissioners of Stokes County,  ante, 374, and in Daniel v. The 
Commissioners of Edgecornbe County,  post, 494. 

There is no error. 
PER CURIAM. Judgment affirmed. 

J. R. MOORE AND WIFE v. G.  DICKSON. 
(423) 

Granting or refusing a continuance in the court below, is in  the discretion of 
the presiding Judge;  and it would require circumstances, proving beyond 
doubt, hardship and injustice to induce this court to review the exercise 
of such discretion, if in  any case i t  had the power to do so. 

Hence, where a case has been continued several terms, and a motion is made 
to continue it again, in the absence of the affidavit showing merits, this 
court will not review the decision of the court below, refusing a con- 
tinuance. 

CIVIL ACTION, tried before Schenck, J., at  Fall Term, 1875, of GASTON 
Superior Court. 

There was a verdict for the plaintiffs and the defendant moved for 
a new trial; motion overruled. Judgment for the plaintiffs and appeal 
by defendant. 
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All the facts necessary to an understanding of the case as decided, 
are stated in the opinion of the court. 

W .  W .  Fleming, for the appellant. 
Batt le,  Batt le & Mordecai, contra. 

RODMAN, J .  We see no error in the proceedings below. The first 
error alleged by the defendant is, that the Judge refused to continue 
the case. 

We will not say that there may not be a case in which the refusal of 
a continuance would not be a ground for granting a new trial by this 
court, under its general power to  supervise and control the proceedings 
of the inferior courts. But undoubtedly the granting or refusing a 
continuance is in the discretion of the Judge below, and it  would require 
circumstances proving beyond doubt hardship and injustice to  induce 
this court to  review his exercise of it, if in any case it  has the power 

t o  do so. 
(424) I n  the present case the only ground presented to the Judge for 

a continuance, was the recent death of one of the counsel for the 
defendant, perhaps his leading, and substantially, we will suppose, his 
only counsel until a few hours before the trial. We may think that  
under such circumstances the Judge might well have deferred the trial 
until the next day if such request had been made to him. But the action 
had been continued several times before, and there was no affidavit o f  
merits. We cannot see but that  the Judge acted properly and discreetly, 
and certainly we cannot say that  he acted unjustly or oppressively. 

The other exception was not insisted on, and clearly could not be 
maintained. 

PER CURIAM. Judgment affirmed. 

Cited: Kendall v. Briley, 86 N.C. 58; Long ,v. Gooch, 86 N.C. 710; 
Carson v. Dellinger, 90 N.C. 232; Allison v. Whitt ier,  101 N.C. 495; 
Edwards v. Phifer, 120 N.C. 407; S. v. Dewey,  139 N.C. 560; S. v. Sauls, 
190 N.C. 813; Abernethy v. Trust  Co., 202 X.C. 48; Tomlins v. Cran- 
ford, 227 N.C. 325. 

(425) 
STATE v. ALEXANDER NEELY. 

In a n  indictment for  "Assault and Battery with intent to commit a Rape," 
the evidence of such intent being substantially the following: That very 
soon after the prosecutrix left the railroad, (and her companion.) she 
heard the prisoner, a colored man, "holler" to her "to stop," and saw 
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him running after her, distant about seventy yards. The prosecutrix then 
began to run  "as hard a s  she could," and was pursued rapidly by the 
prisoner, who "hollered" three times to her "to stop." The prisoner, who 
approaching her, until the road emerged from the woods into a lane; 
when he reached the mouth of the lane, and saw the dwelling house 
of her brother-in-law, he  fled in the direction of the road and into the 
woods, etc,: Held, (by a majority of the court,) that  this was evidence 
of the intent charged, proper to be left to the jury, and that  the prisoner 
was not entitled to a new trial, because the same had been submitted to 
the jury under the charge of the court. 

RODMAN and BYNUM, JJ., dissenting. 

INDICTMENT, for an assault with intent to commit a rape, tried before 
Xchenck, J., and a jury, a t  Fall Term, 1875, of the Superior Court of 
CABARRUS County. 

I t  was in evidence that on the 10th July, 1875, the prosecutrix, a 
woman over ten years of age, and a young girl were returning home, 
along the track of the North Carolina Railroad, a few miles from 
Concord. When they reached a point on the railroad a t  which a coun- 
t ry road crossed the same, the prosecutrix and the girl separated. The 
road taken by the prosecutrix led through a woods about a quarter of 
a mile, to  the house of her brother-in-law, with whom she then resided. 
Very soon after she left the railroad, she heard the prisoner, a colored 
man, "holler1' to  her "to stop," and saw him running after her, distant 
about seventy yards. The prosecutrix then began to run "as hard as 
she could," and was pursued rapidly by the prisoner, who "hol- 
lered" three times to her to "stop." The prisoner was approach- (426) 
ing her, until the road emerged from the woods into a lane. When 
the prisoner reached the ''mouth of the lane," and saw the dwelling 
house of the brother-in-law of the prosecutrix nearby, he fled in the 
direction of the railroad and into the woods. He was pursued and 
taken shortly afterwards a t  a section house. The prosecutrix was put 
in great fear by the chase. 

The record sent to this court upon appeal says: "There was other 
evidence bearing on the intent with which he pursued the prosecutrix, 
which it is not necessary to set forth in detail." 

The court charged the jury: "That this was a very serious charge 
against the prisoner, and it was the duty of the State to  prove a11 the 
essential facts constituting it, beyond a reasonable doubt, and that if 
they had reasonable doubt, they must acquit." As to  the assault, the 
court charged: "That if the prisoner pursued the prosecutrix against 
her will, with the intent violently to take hold of her person, and caused 
her to flee, and then coptinued to pursue her, that  this would be an 
assault, and that if they found that the prisoner committed such an 
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assault with the intent carnally to know the person of the prosecutrix 
violently and against her will, he would be guilty, and they must so 
find; otherwise they would acquit." 

To this charge the prisoner excepted. 
The jury rendered a verdict of guilty, whereupon the prisoner moved 

the court for a new trial. Motion overruled. Sentence pronounced, 
and the prisoner appealed. 

Shipp & Bailey, for the prisoner. 
Attorney General Haryrove, for the State. 

PEARSON, C. J. That the prisoner upon the facts set out in the state- 
ment of the case, committed an assault is not an open question. State 
u. Davis, 23 N. C., 125; State v. Ruwls, 65 N. C., 334; State v. Vannoy, 

Ibid., 532. 
(427) This it would seem was the only point relied on by the counsel 

of the prisoner in the court below. We are led to the inference, 
that the points as to there being no evidence of the intent to commit a 
rape, was not taken in the court below, by the fact that in stating the 
case his Honor assumes that the intent charged was fully proved and 
given up on the trial, and contents himself with setting out "there was 
other testimony bearing on the intent with which he pursued the prose- 
cutrix, which it is not necessary to set forth in detail." Clearly had the 
point been made, that there was no evidence fit to  be left to  the jury 
as to the intent charged in the indictment, his Honor would have seen 
that it was necessary to set forth in detail the other testimony, "bearing 
on the intent with which he pursued the prosecutrix." However this 
may be, giving the prisoner the benefit of the rule "what does not appear 
does not exist," and relieving him from the rule "the appellant must 
show error and intendments are to be taken against him," we will con- 
sider the case as presenting the question: Do the facts and circum- 
stances set out amount to any evidence fit to  be left to  the jury as to 
the intent charged? Or was the matter of intent left so much in the 
dark as to make it the duty of the Judge to have instructed the jury to 
have acquitted the prisoner of the criminal intent charged? 

A majority of the court are of the opinion that there was evidence to 
be left to the jury as to the intent charged. For my own part I think 
the evidence plenary, and had I been on the jury would not have hesi- 
tated one moment. 

I see a chicken cock drop his wings and take after a hen; my expe- 
rience and observation assure me that this purpose is sexual intercourse, 
no other evidence is needed. 
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Whether the cock supposes that the hen is running by female instinct 
to increase the estimate of her favor and excite passion, or whether the 
cock intends to carry his purpose by force and against her will, is a 
question about which there may be some doubt, as for instance if 
she is a setting hen and "makes fight" not merely amorous resist- (428) 
ance. There may be evidence from experience and observation 
of the nature of the animals and of male and female instincts, fit to be 
left to the jury, upon all of the circumstances and surroundings of the 
case, was the pursuit made with the expectation that he would be grati- 
fied voluntarily, or was it made with the intent to have his will against 
her will and by force? Upon this case of the cock and the hen, can any 
one seriously insist that a jury has no right to call to their assistance 
their own experience and observation of the nature of animals and of 
male and female instincts. 

Again; I see a dog in hot pursuit of a rabbit; my experience and 
observation assure me the intent of the dog is to kill the rabbit; no 
doubt about it, and yet according to the argument of the prisoner's 
counsel, there is no evidence of the intent. 

I n  our case, when the woman leaves the railroad and starts for her 
home and is unaccompanied, to pass through woodland for one-fourth 
of a mile, a negro man calls to her stop; he is a t  the distance of seventy- 
five yards; she with female instinct, from the tone of his voice, looks, 
etc., sees his purpose and runs as fast as she can through the woodland 
and makes the head of the lane, in sight of the house before he is able 
to catch her; he pursues to the head of the lane, and then flees and 
attempts to escape in the woods. 

It is said in the ingenious argument of the counsel of the prisoner, 
his intent map have been to kill the woman, or to rob her of her shawl 
or of her money, and if the jury cannot decide for which of these intents 
he pursued her, they ought to find a verdict for the defendant. The 
fallacy of this argument is, I conceive, in this: i t  excludes all of the 
knowledge which we acquire from experience and observation as to the 
nature of man. This is the corner stone on which the institution of 
trial by jury rests. To say that a jury are not a t  liberty to refer to 
their observation and experience, when a negro man under the 
circumstances of this case pursues a white woman, starting at, (429) 
say seventy-five yards and gaining on her and being near when 
she gets in sight of the house, when he stops and flees into the woods, 
is, as i t  seems to me, to take from a trial by jury all of its recom- 
mendations. 

Our case particularly called for the observation and experience of the 
jurors as practical men. The prisoner had some intent when he pursued 
the woman. There is no evidence tending to show that his intent was 
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to  kill her or to rob her, so the intent must have been to have sexual 
intercourse, and the jury considering that he was a negro, and consider- 
ing the hasty flight of the woman, and the prisoner stopping and running 
into the woods when he got in sight of the house, and the instinct of 
nature as between male and female, and the repugnance of a white 
woman to the embraces of a negro, had some evidence to find that the 
intent was to commit a rape. 

RODMAN, J., dissenting. I cannot concur in the opinion of the ma- 
jority of the court, and will state the reasons for my dissent with as 
much brevity as is consistent with clearness. 

Upon the authority of State v. Rawles, 65 N. C., 334, I admit there 
was evidence on which the jury might convict the prisoner of a simple 
assault. 

But in my opinion the record sets forth no evidence fit to go to the 
jury, or upon which they could reasonably find the prisoner guilty with 
the intent charged. The intent was an essential ingredient of the offence 
charged and there was no evidence of it. 

I n  the opinion of the court as delivered by the Chief Justice, the 
argument is, that because from certain actions of certain brute animals, 
a certain intent would be inferred, a like intent must be inferred against 
the prisoner from like acts. 

It seems to me that the illustrations are not in point, even if that 
method of reasoning be allowable a t  all. The chicken cock in 

(430) the case supposed has no intent of violence. He expects acqui- 
escence and knows he could not succeed without it, and besides, 

he is dealing with his lawful wife. 
But the method of reasoning is misleading and objectionable on prin- 

ciple. It assumes that the prisoner is a brute, or so like a brute that i t  
is safe to reason from the one to the other; that he is governed by 
brutish, and in his case, vicious passions unrestrained by reason or a 
moral sense. This assumption is unreasonable and unjust. The pris- 
oner is a man, and until conviction a t  least, he must be presumed to 
have the passions of a man, and also the reason and moral sense of a 
man, to act as a restraint on their unlawful gratification. Otherwise 
he would be non compos mentis, and not amenable to law. He is 
entitled to be tried as a man, and to have his acts and intents inquired 
into and decided upon, by the principles which govern human conduct, 
and not brutish conduct. Assume as the opinion of the court does, that 
the inquiry as to his intent is to be conducted upon an analogy from 
the intents of brutes, you treat him worse than a brute, because what 
would not be vicious or criminal in a brute, is vicious and criminal in 
him, being a man. When you assume him to be a brute, you assume 
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him to be one of vicious properties. If that be true, what need of court 
and jury? The prisoner is not only ferae naturae but caput lupinam 
whom any one may destroy without legal ceremony. 

The evidence of the prisoner's intent is circumstantial; the circum- 
stances being the pursuit, and its abandonment when he got in sight of 
White's house. It is the admitted rule in such cases that if there be any 
reasonable hypothesis upon which the circumstances are consistent 
with the prisoner's innocence the Judge should direct an acquittal, for 
in such cases there is no positive proof of guilt. The particular crim- 
inal intent charged must be proved. It will not do to prove that the 
prisoner had that intent or some other although the other may have 
been criminal; and especially if the other, although immoral was 
not criminal. I n  Rex v. Loyd, 7 Car. P. 318, (32 E. C. L. R.) it (431) 
was held by Patterson, J., that in order to convict of assault with 
intent to commit a rape, the jury must be satisfied, not only that the 
prisoner intended to gratify his passions on the prosecutrix, but that 
he intended to do so at  all events and notwithstanding any resistance 
on her part. Roscoe Cr. Ev., 811. It is not proof of guilt, merely, that 
the facts are consistent with guilt, they must be inconsistent with inno- 
cence. It is neither charity, nor common sense, nor law, to infer the 
worst intent which the fccts will admit of. The reverse is the rule of 
justice and law. If the facts will reasonably admit the inference of an 
intent, which though immoral is not criminal, we are bound to infer 
that intent. 

I n  the present case, may not the intent of the prisoner have been 
merely to solicit the woman, and to desist, if she resisted, his solicita- 
tions? Or may i t  not be that he had not anticipated resistance, and 
would desist in case it occurred? Either hypothesis will do, and either 
is consistent with every fact in evidence; with the pursuit, and with ids 
abandonment, when the prisoner apprehended discovery. There is ab- 
solutely no evidence that the prisoner had formed the intent charged, 
vie.: to  know the woman in spite of resistance, and a t  all hazards. 

We are told in the Sacred Book that "who so looketh on a woman to 
lust after her hath committed adultery in his heart" adultery, not rape. 
In the minds of men there is a wide space between the immoral intent 
to seduce a woman, and t,he criminal intent to ravish her. It is a t  this 
point that the inference drawn from the assumed identity of civilized 
men, with brutes, is most misleading and unfair. A man may perhaps 
be easily led by his passions to form the immoral intent to solicit a 
woman, and to attempt to execute it. But, as a reasoning being, he will 
pause before he forms the intent, and attempts to execute it, to commit 
so hideous and penal a crime as rape; one so certain of detection and 
punishment. The moral sense which every man has, in a greater 
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(432) or less degree, and the terrors of the law, come in to hold him 
back from the determination to commit the crime, and to make 

him take a period for deliberation, which, in the absence of evidence 
to the contrary, it must be presumed, he availed himself of. Whereas, 
on the brute, there are no such restraints, as the gratification of his 
passions is neither a sin or crime. Surely the same rules of evidence 
cannot apply to beings so different and acting under different moral and 
legal responsibilities. 

The difference in color between the prosecutrix and the prisoner, 
although it would aggravate the guilt upon the prisoner upon convic- 
tion, cannot justly affect the rule of evidence, by which his guilt is to 
be inquired into. These must be the same for all classes and conditions 
of men. 

I t  seems to me that the decision of the court is a departure from what 
I had supposed to be a firmly established rule of evidence for the pro- 
tection of innocence. 

BYNUM, J., concurs in the dissenting opinion of Justice RODMAN. 

PER CURIAM. There is no error. 

Cited: S. v. Massey,  86 N.C. 660, 662; X. v. Mitchell, 89 N.C. 523; 
S. v. Powell, 94 N.C. 970; S. v. Jeffreys, 117 N.C. 747; S. v. Garner, 129 
N.C. 539, 541; S. v. Adams, 133 N.C. 671; X. v. West ,  152 N.C. 834; 
S. v. Rogers, 166 N.C. 390; S. v. Kincaid, 183 N.C. 717; S. v. Jones, 
222 N.C. 38. 

WILSON & SHOBER v. HUTCHINSON AND OTHERS. 

Where, upon a n  appeal to this court, the appellant fails to prepare a case 
and serve i t  upon the adverse party, a s  required by the provisions of 
the Code of Civil Procedure, "the liberal practice among the members of  
the bar in this distri.ct," in such cases, is not sufficient ground to warrant 
a writ of certiorari. 

PETITION by defendants for a certiorari, filed a t  this term. 
The plaintiffs brought an action against the defendants on a promis- 

sory note and obtained judgment thereupon at Fall Term, 1875, 
(433) of GUILFORD Superior Court. From that judgment the defend- 

ants appealed and duly filed an appeal bond. More than ten 
days after the notice of appeal the defendants' counsel served upon the 
counsel for the plaintiffs a statement of the case upon appeal. The 
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counsel for the plaintiffs declined to accept the same or to take any 
notice thereof. 

The other facts necessary to an understanding of the case as decided, 
are sufficiently stated in the opinion of the court. 

Scott & Caldwell, for petitioners. 

! Dillard & Gilmer and Gray & Stamps, contra. 

PEARSON, C. J. The writ of certiorari in the place of an appeal, is 
prayed for on the ground that the petitioners ought not to be prejudiced 
by the delay of their counsel in making up the statement of a case for 
the Supreme Court. This delay is attributed in the petition to the 
"liberal practice among the members of the bar in that district," etc. 

With all of this we have nothing to do. The C. C. P. specifies the 
time in which the appellant must have a case made up. For a failure 

1 to  do so, the attorney is liable for damages. This seems to be a fit case 
I , in which that right of a client against his lawyer can be enforced, and 

perhaps an example may serve a good purpose, and hereafter lawyers 
will not depend upon an indefinite, general understanding "among coun- 
sel," but will make up the case in the time required by law, unless there 
be a specific arrangement in regard to it. 

PER CURIAM. Motion refused. 

Cited: Smith v. Smith, 119 N.C. 313; Willis v. R. R., 119 N.C. 719; 
Cozart v. Assurance Co., 142 N.C. 523. 

HENRY WILLIAMS v. C. B. HASSELL, ADM'R. AND OTHERS. 
(434) 

Under a devise of land to A, B, and C for life only, with remainder to  
szlch of their children, as should be living at their death, the land can 
not be sold for partition,-those taking in remainder not being ascer- 
tained. One of the life tenants dies, leaving two children: Held, tha t  
although they a re  known, yet their interest is so mixed up with the 
interests of others in  reminder, who are not yet ascertained, and cannot 
be during the lives of the life tenants, that  the same cannot be sold 
now in any way, or by any person. 

PETITION filed a t  this term of the court in behalf of all the parties to 
the action. 

This case was decided a t  the last term of the court and is reported in 
73 N. C., 174. The petition states: That the principal object of the 
action, after ascertaining the interest of the legatees in the estate of the 
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testator, was to ascertain whether the defendant, as administrator 
de bonis non, had the right to sell the lands of the testator, and to ascer- 
tain how the interest of the defendants, Jessie Stubbs and Harry Stubbs, 
grand children of the testator, (whose interest in the land had become 
vested by the death of their mother,) should be sold. 

The opinion of the court settles the interest of the respective legatees 
in the estate of the testator, but does not state how the interest of the 
Stubbs children should be sold, nor whether the administrator de bonis 
non could convey the lands of the testator. 

Therefore in order to save cost to the parties to the cause, the peti- 
tioners pray that the court render judgment: 

1. Whether under the will of the testator, the defendant has the 
power as administrator de bonis non to sell the real estate of the testa- 

tor, and particularly the Woodlawn plantation. 
(435) 2. How the interest of the said Jesse Stubbs and Harry Stubbs 

may be sold. 
3. Whether i t  is not the duty of the defendant, Hassell, under the 

direction of the said will, to sell the lands in the pleadings mentioned, 
and to pay over the proceeds to the devisees under said will. 

4. For a general construction of the will. 

Mullen & Moore and Clark, for the petitioners. 
Venable and Attorney General Hargrove, contra. 

READE, J. This proceeding was originated to obtain the advice of 
the court as t o  the construction of the will of Henry Williams, and for 
a sale of the land devised. 

His Honor below declared the rights of the parties and ordered a sale 
of the land. From which there was an appeal to this court. 

At the last term we reviewed the ruling of his Honor as to all the 
points presented. See same case, 73 N. C., 174. 

At this term a petition is filed in the cause, setting forth "that the 
principal object, after ascertaining the rights of the devisees, was to 
ascertain whether Hassell, as administrator de bonis non, had the right 
to sell the land." And that the decision a t  last term does not cover 
that inquiry. 

The opinion filed at  last term declares, that  inasmuch as the lands 
are devised to the first takers for life only, with remainder to such of 
their children as should be living at their death, it cannot be ascertained 
now who are t o  take the remainder, and not being ascertained they 
cannot be represented or bound by any proceeding, and, therefore, the 
lands cannot be sold at  all. A reasonable inference from this is, that 
Hassell cannot sell them. 
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A second inquiry now made is, "How is the interest of Mrs. Stubbs' 
children to be sold?" 

Mrs. Stubbs, one of the first takers, is dead, leaving two chil- 
dren, so that  here, the remaindermen are ascertained. True; (436) 
but then their interest is mixed with the interests of persons not 
ascertained; and therefore they cannot be severed. The lands cannot 
be sold now, in any way by any body. And this was substantially 
declared in the opinion filed at  last term. 

In Grissom v. Parish, 62 N. C., 330, the devise was the same as here; 
and it was held that the children of the first taker had, during the life 
of the first taker, no interest which could be sold. So in Watson v. 
Watson, 56 N. C., 400, there was the same devise and the same decision. 
That is the leading case in North Carolina. And i t  is put upon the 
ground stated a t  last term, that during the life of the first taker, i t  was 
impossible to know who would be the remaindermen; and, therefore, 
they could not be represented or bound. I n  that case the first taker was 
unmarried, and, of course, had no children; and he represented, that he 
could not cultivate the land, and that it would go to waste, if not sold; 
but still the court refused to order a sale, upon the ground that i t  had 
not the power to do so. 

We have taken pains to elaborate what we said at  last term, and t o  
refer to the precedents, for the satisfaction of the parties. 

In  Watson v. Watson, supra, there is a dictum which may mislead. 
In  that case there were no children born; and the dictum is, that in a 
case where there are children born, and the devise is to the children as 
a class, the born children may rGpresent the unborn, the class; and the 
land may be sold. There is no illustration to show the meaning of the 
dictum, but probably it may be thus illustrated: Suppose in the case 
before us the devise had been to the first takers for life, remainder to 
their children; that would take in all the children, as well those born 
after the death of the testator as those born before, and in such case 
it may be that the born children might be allowed to represent the class; 
but this is not that case. Here the devise is not to all the children 
as a class, but to such as should survive the first taker. Will (437) 
these born children be of that class? Who can tell? How then 
can they, as a part of a class, represent the whole, when i t  may turn out 
that they are not of the class and have no interest whatever? 

PER CURIAM. Judgment accordingly. 

Cited: . Justice v. Guion, 76 N.C. 444; Simpson v. Wallace, 83 N.C. 
479; Miller Ex Parte, 90 N.C. 628; Overman v. Sims, 96 N.C. 455; 
Irvin v. Clark, 98 N.C. 445; Aydlett v. Pendleton, 111 N.C. 31; White- 
sides v. Cooper, 115 N.C. 575; Silliman v. Whitaker, 119 N.C. 94; 
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Ex parte Yancey, 124 N.C. 153; Hutchinson v. Hutchinson, 126 N.C. 
673; Hodges v. Lipscomb, 128 N.C. 62; Springs v. Scott, 132 N.C. 553; 
Bowen v. Hackney, 136 N.C. 192; Dawson v. Wood, 177 N.C. 162; 
Thompson v. Humphrey, 179 N.C. 52, 58; R a y  v. Poole, 187 N.C. 752; 
Stepp v. Stepp, 200 N.C. 239; Beam v. Gilkey, 225 N.C. 524. 

WILLIAM M. PIPPEN v. CHAS. M. WESSON AND CAROLINE M. WESSON. 

One who contracts by virtue of a power, statutory or otherwise, and who, 
except by such power, is incapable of contracting, must pursue the 
power, or such contract will be void; and it must appear in  some lawful 
way, that  such one meant to act under the power. 

A married woman has no power to contract a personal debt, or to enter into 
any executory contract, even with the written consent of her husband, 
unless her separate estate is charged with it, either expressly or by 
necessary implication arising out of the nature o r  consideration of the 
contract, showing that  i t  was for her benefit. 

This was a CIVIL ACTION, to recover the amount of a bond, tried a t  
August Term, 1875, of the Superior Court of EDGECOMBE County, before 
his Honor, Judge Moore. 

In  his complaint, the plaintiff alleged, that the defendants are in- 
debted to him in the sum of twenty-nine hundred and eighty-six dollars 
and seventy-seven cents, as is evidenced by their bond, executed and 
delivered on the 24th day of July, 1874, and payable on the 1st day of 
February, 1875, which said bond is in the following words and figures, 
to-wit: 

(438) ('TARBORO, N. C., 
"July 24th, 1874. 

"$2,986.77:-On the first day of February next, (1875,) we promise 
"to pay W. M. Pippin, or his order, two thousand nine hundred and 
"eighty-six, 77-100 dollars, for value received. 

(Signed) "CHAS. M. WESSON, (SEAL.) 
L l "CARRIE M. WESSON, (SEAL.) 

"Credit $154.62 and $45.10." 

2. That said bond was executed by Caroline M. Wesson, with the 
consent of her husband, Chas. M. Wesson, as testified by his signature 
to said bond, both assenting thereto a t  the same time; and the said 
Caroline, signing the same, at the same time with her husband and a t  
his request, without the procurement of the plaintiff, or any other 
person. 
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Wherefore plaintiff demanded judgment for two thousand nine hun- 
dred and eighty-seven dollars. 

The defendants, a t  the same term, demurred to the complaint of the 
plaintiff, assigning as grounds for such demurrer, that the complaint 
does not state facts sufficient to constitute a cause of action against the 
said Carolina M. Wesson, in that: It does not appear on the face of the 
complaint, that the contract specified as being entered into by her, was 
made with the written consent of her husband, or for her necessary, 
personal expenses, or for the support of her family, or in order to pay 
her debts existing before marriage, or that i t  was made by her as a 
free trader, or that the debt, secured by the note, was specifically 
charged on her separate estate and property, at  or before the execution 
thereof. 

Upon consideration, the court sustained the demurrer, and gave judg- 
ment against the plaintiff for costs. From this judgment, plaintiff 
appealed. 

Phillips, for appellant. 
1. Before the adoption of the present Constitution, it was (439) 

recognized as settled law in this State that a wife may, when not 
restricted by the deed of settlement, with the consent of the trustee, 
specifically charge her separate estate with her contracts and engage- 
ments. Knox v. Jordan, 58 N. C., 175; Fraxier v. Brownlow, 38 N. C., 
237. "But the court in that case seemed unwilling to sanction the 
doctrine that as to the separate estate of the wife she was to be regarded 
as a feme sole in all respects, as held in England, and also in the State 
of New York. But however proper this unwillingness of the court to 
recognize that doctrine might have been at  the time of that decision, 
there can be no reason, since the adoption of our present Constitution, 
why the English and New York doctrine should not now be followed 
in our State." Withers v. Sparrow, 66 N. C., 138. If the construction 
of Art. X, Sec. 6, of the Const., is, that as to the separate estate of the 
wife she is to be regarded as a feme sole, the effect of such a construction 
is to make her personally liable a t  law and to give a remedy a t  law 
against her upon such contract as would have formerly been enforced 
in equity against her separate estate. If, therefore, there is no restric- 
tion of her power to make contracts except as to conveyances with the 
written consent of husband, then the marriage act is unconstitutional. 
The court must reverse Withers v. Xparrow, or overrule the demurrer. 

2. If the effect of Art. X, Sec. 6, is not to treat a married woman as 
a feme sole in all respects, with the exception of the restriction of con- 
veyances which requires the written consent of her husband, then, and 
in that case, the marriage act is an enabling act, and authorizes a feme 
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covert to contract in certain cases. Sec. 17, Bat. Rev., 590. And the 
written consent of the husband is given as testified by his signature to 
the bond, both assenting thereto at  the same time. Here is a joint 
contract. It is as much the contract of the wife as of the husband, and 

the presumption is that, the written consent of the husband was 
(440) given a t  the time, or a t  least before the delivery of the bond. It is 

not inconsistent with the face of the instrument. If the husband 
was principal and the wife surety, it would be consistent with'the face 
of the paper that the written consent of the husband was not given, for 
the wife may have signed afterwards as husband's surety. Reverse the 
case: Suppose the wife is principal and the husband surety, the rule 
must be different. For by his signing as surety for his wife, he thereby 
gives his consent, which is in the strongest possible form. But if the 
court should be of the opinion that it is consistent with the face of the 
instrument in this case, that Mrs. Wesson signed after that of her 
husband, then plaintiff insist that in analogy to  those cases under the 
statute of frauds, parol evidence is admissible to show that i t  was exe- 
cuted a t  the same time. That the assent of herself and husband to 
their contract co-existed. The case of Miller v. Irvine, 18 N. C., 103, 
was the first case under our law which changed the old doctrine laid 
down in Wain v. Warlters, Smith's Leading Cases, in our State. In 
this case i t  was held that under the act of 1809, "to make valid parol 
contracts for the sale of land and slaves, i t  was not required that the 
consideration of the contract should be set forth in the written memor- 
randum of it. And this case has been acquiesced in as settling the 
construction of the act, that the consideration of a contract for the sale 
of land or slaves need not be set forth in the written memorandum of it. 
Rice v. Carter, 33 N. C., 298; Green v. Thornton, 49 N.C. 231. The 
consideration is no part of a contract, but is an inducement to it. And 
the same doctrine is laid down in 2 Kent, 613, 614, 12 Ed., and numer- 
ous cases cited. The authority to the agent who contracts for the sale 
of goods, need not be in writing. Ibid. The statute of frauds does not 
require that  the authority of the agent contracting, even for the sale of 
land, should be in writing. Ibid. 

(441) Johnstone, contra. 
Married woman secured in all her estate real and personal. 

Constitution, Article X, Sec. 6. 
No woman capable of making a contract to affect her real or per- 

sonal estate, except for her necessary personal expenses, or for the 
support of the family, or such as may be necessary in order to pay her 
debts existing before marriage withodt the written consent of her hus- 
band. Battle's Revisal, Chap. 69, Sec. 17; Harris v. Jenkins, 72 N. C., 
183. 
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The separate estate of a married woman is not liable to her personal 
engagements generally, but only where the debt is charged specifically 
upon her separate estate with the concurrence of the trustee if there be 
one. Draper v. Jordan, 58 N. C., 175; Johnston v. Malcom, 59 N. C., 
120. 

Case of Wethers, Ex'r., v. Sparrow and wife, 66 N. C., 129, does not 
conflict with above. The jury found that the credit was given to the 
wife, that the trustee assented to the contract, and that the wife ex- 
pressly contracted on the credit of her separate property. 

See case of, The Cora Exchange Insurance Company v. Babcock, 
42 N. Y., 613, 1 Amer., 601. Kemen v. Kuflat, 64 Missouri, 532, (11 
Amer., 541 ;) Philips v. Graves, 22 Ohio, p. 371, (V. Amer., 675.) Wil- 
lard v. Earthan, 15 Gray, (Mass.), 328. Machatton Brass and Manu- 
facturing Company v. Thompson, 58 N. Y., 80. 

RODMAN, J. The common law, by which the contract of a married 
woman was void, continued to be the law in courts of law in this State 
until the adoption of the Constitution of 1868. In Courts of Equity i t  
was settled that a married woman might have an estate settled to her 
separate use, and that  although she had no power to bind herself per- 
sonally by a contract, she might specifically charge her separate estate, 
and Courts of Equity would enforce the charge against the property. 
But in order that her contract should have the effect of creating 
a charge it must refer expressly, and not by implication to the (442) 
separate estate as the means of payment. Knox v. Jordan, 58 
N. C., 177; Frazier v. Brownlow, 38 N. C., 237. The words "not by 
implication," though found in the decisions, are not to be understood 
in the strictest sense as excluding necessary implications. Withers v. 
Sparrow, 66 N. C., 129. 

The Constitution and subsequent legislation have greatly changed 
the rights of married women in respect. to  their property; but they 
remain as they were, except so far as they have been changed by such 
legislation expressly or by reasonable implication. The inquiry there- 
fore is, has the Constitution, or the Act of 1871-72, Chap. 193, (Bat. 
Rev., Chap. 69), given to married women the power to make a contract 
like the one sued on? The contract sued on is a bond for the payment 
of money, executed by the defendant Wesson and his wife Caroline, the 
other defendant. It contains no reference to the separate property of 
the" wife. It says "for value received," but of what the value consisted, 
or by which of the obligors i t  was received, is not said. It does not 
appear that the contract was for the benefit of the wife. 

In  the case of obligors pleni juris this would be immaterial. But 
where one of them has only a limited capacity to contract, the contract 
must be shown to be within her capacity. One who contracts by virtue 
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of a power, statutory or otherwise, and who, except by such power, is 
incapable of contracting, must pursue the power, or her contract will 
be void. And i t  must appear, in some lawful way, that she meant to 
act under the power; and that is the reason why there must be a refer- 
ence to the separate estate and an apparent intent to charge it. It will 
be seen upon an examination of the legislation referred to, that i t  by 
no means, converts a married woman into a feme sole in respect to her 
separate property, but that i t  gives special powers which are carefully 

limited and defined, and that outside of such powers her dis- 
(443) ability remains as $t common law. She has ndpower to enter 

into a contract, upon which a personal judgment might be given 
against her, or by which she might be subjected to arrest. 

It is true that when the decisions to which I have referred were made, 
the separate estate of the wife was a mere equity, the legal estate being 
vested in a trustee. and that since the constitution of 1864. she has the 
legal estate to her separate use. But that change has not removed her 
legal disabilities t,o contract, or extend her ability in equity. Her con- 
tract by bond is still void a t  law, and the courts under their equitable 
powers will not enforce i t  against her separate estate, unless the Ereditor 
has an equity to have it so enforced; that  is to say, unless i t  was for her 
benefit. This is the doctrine of Yale v. Dederer, 18 N. Y., 265; S. c., 
22 N. Y., 450, in which it js held that the contract of a wife as surety for 
her husband is void a t  law, and as not being for her benefit, is not 
supported by any equity and will not be enforced. This view of the 
subject was taken in Owens v. Dickerson, 1 Craig. & Phil., 48. (Cond. 
Eng. Ch. Reps.) It has the advantage of avoiding some difficulties 
which might arise upon the theory that a wife binds her separate 
estate under a power. It would follow from this view, that even if the 
contract did expressly refer to the separate estate and attempt to charge 
it, the attempt would be ineffectual, unless supported by the equity 
that  it was for the wife's benefit. The wife could not charge her separate 
estate by a contract not for her benefit, except by a direct conveyance 
to which under our law, her private examination would be necessary. 
I n  the present case it is immaterial which of these two views may be 
taken.  he^ lead to the same conclusion. The contract does not refer 
to the estate t o  be charged as i t  must do, to operate as the execution 
of a statutory power, nor was i t  for the wife's benefit, so as to give 
the creditor an equity. 

In  addition to the case cited, the following take the same views as 
we do, as to the effect of statutes giving to married women sepa- 

(444) rate estates in their property with a limited or general jus dis- 
ponandi. Jones v. Crostwaite, 17 Iowa 393; Rhodes v. Gibbs, 

39 Texas 432; Bibb v. Pope, 43 Ala. 190; Maclay v. Love, 25 Cal. 367; 
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Smith v. Greer, 31 Cal. 476; Montgomery v. Sprankle, 31 Ind. 113; 
Carpenter v. Mitchell, 50 Ill. 470; Whitworth v. Carter, 43 Miss. 61; 
DeFries v. Conklin, 22 Mich. 255. 

Sec. 6 of Art. X, of the Constitution reads as follows: "The real and 
personal property of any female in this State acquired before marriage, 
and all property real and personal, to  which she may after marriage, 
become in any manner entitled, shaIl be and remain the sole and sepa- 
rate estate and property of such female, and shall not be liable for any 
debts, obligations or engagements of her husband, and may be devised 
or bequeathed, and with the written assent of her husband conveyed 
by her as if she were unmarried." 

It is contended that when the Constitution gave married women sepa- 
rate estates in their property, i t  gave them by a necessary implication 
an unrestricted dominion over the property, to bind it directly or indi- 
rectly, except when expressly forbidden; and an unrestricted right to 
contract, such as a feme sole or a man has. We think there is no such 
grant implied. 

The terms "sole and separate estate" had a known and definite mean- 
ing in the law when the Constitution was framed, and i t  must be taken 
that  they were used in that instrument in the sense which had been 
affixed to them by prior decisions of this court. Such an estate had 
never been held to confer on the married woman an absolute power of 
disposition over the estate as if she were a feme sole, and it was never 
supposed that by force of having a separate estate, she had a general 
capacity to contract. The law was that she had such special powers 
only as were conferred by the deed of settlement, either expressly or by 
necessary implication. If the intent of the Constitution had been 
such as is contended for, i t  would have been superfluous and (445) 
unnecessary to proceed, as the section does, to give the separate 
estate special qualities, as that of exemption from the debts of the hus- 
band, and to the wife the power to devise and bequeath the property, 
and to convey i t  with the written consent of her husband, inasmuch as 
upon the doctrine contended for, the exemption and the wife's power 
of disposition would have followed as a necessary incident to the sepa- 
rate estate. That  i t  was thought necessary expressly to give a limited 
power of disposition, shows clearly that  the separate estate given was 
such as i t  had previously been defined to be, to which neither an abso- 
lute power of disposition, nor the general power to contract, were neces- 
sary incidents. The statute was intended to take the place of a deed 
of settlement, and must be construed as such deeds had been, as con- 
ferring on married women no powers beyond those expressly given or 
implied. 
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It is contended, however, that a general power to contract, with the 
written consent of their husbands, is given to married women by Section 
17, of the marriage act above cited. 

We conceive that while it would be beyond the power of the Legisla- 
ture to destroy or alter the essential qualities of the separate estate 
given by the Constitution, as by giving the personal property to the 
husband, making the property liable for his debts or by destroying the 
wife's power of disposition; yet it is within its power to regulate the 
manner in which the separate estate shall be held, to prescribe what 
contracts and what dispositions of their estates, other than those specifi- 
cally authorized by the Constitution married women may make, and 
by what forms and ceremonies all their contracts shall be made and 
authenticated, and their free consent thereto ascertained. The Legis- 
lature may abolish all the incapacities of married women, and give them 
full power to contract as  femes sole. The question is, has it done so? 

The section referred to reads as follows: "No woman during her 
coverture shall be capable of making any contract to affect her 

(446) real or personal estate, except, etc., without the written consent 
of her husband, unless she be a free trader as hereinafter al- 

lowed." By no fair construction can this section be read as enacting 
that "every married woman shall be capable of making any contract 
to affect directly or indirectly her estate (which would include every 
contract whatever) by the written consent of her husband." By using 
the words "contract to affect her real or personal estate," the draughts- 
man evidently had in mind the existing law as above stated, that no 
married woman could make any personal contract, but only one to 
affect or charge separate estate, and the object was to require the con- 
sent of the husband in lieu of the consent of the trustee, which the law 
required when the separate estate was created by a deed of settlement. 
The meaning was not that a married woman may make contracts which, 
by existing law, she had no power to make, but that she shall not make 
such contracts as by existing law she had power to make, without the 
consent of her husband. The intent was not to enlarge her special 
power of contracting into a general power, but to abridge the special 
power by requiring the husband's consent. This is clearly shown by 
the negative frame of the section. The meaning contended for would 
have been expressed naturally by affirmative words, directly granting 
the power, and it would be a most unnatural construction to hold that 
the mere omission to deny the power to make general personal con- 
tracts, which there was no necessity for denying, as i t  was denied by 
existing law which was not repealed, was a grant of that power. 

By section 26 of the act cited, i t  is enacted that no conveyance of 
her real estate by a married woman not a free trader, shall be valid 
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unless i t  be proved or acknowledged and her private examination taken 
as to her free consent. If a married woman can bind her real estate 
by an executory contract to pay money, as to which she is not privately 
examined, the safeguards against conveyances by the undue in- 
fluence of her husband provided by this section, would be easily (447) 
defeat.ed. Her real estate would be liable to sale under execution, 
and she would thus indirectly convey when she could not directly do so. 

As it does not distinctly appear that Mrs. Wesson executed the bond 
as surety for her husband, we put that out of view. We put our deci- 
sion on the ground that a married woman has no power to contract a 
personal debt or to enter into any executory contract, even with the 
written consent of her husband, unless her separate estate is charged 
with it, either expressly or by necessary implication arising out of the 
nature or consideration of the contract, showing that it was for her 
benefit. Whether the contract would be good if it did expressly charge 
the separate estate, but was not for the wife's benefit, it is unnecessary 
to say. 

PER CURIAM. Judgment affirmed. 

Cited: Rountree v. Gay,  74 N.C. 454; Atkinson v. Richardson, 74 
N.C. 457; Jeffrees v .  Green, 79 N.C. 331; Hall v. Short, 81 N.C. 278; 
Dougherty v. Xprinlcle, 88 N.C. 303; Burns v .  McGregor, 90 N.C. 226; 
Arrington v. Bell, 94 N.C. 249; Flaum v .  Wallace, 103 N.C. 304, 307; 
Thurber v. LaRoque, 105 N.C. 310; Farthing v. Shields, 106 N.C. 295; 
Baker v. Garris, 108 N.C. 222, 230; Armstrong v. Best, 112 N.C. 60; 
Dixon v. Robbins, 114 N.C. 104; Green v .  Ballard, 116 N.C. 146; Wilcox 
v. Arnold, 116 N.C. 711; Bank 21. Howell, 118 N.C. 273; Sherrod v. 
Dixon, 120 N.C. 67; Barrett v. Barrett, 120 N.C. 130; Brown v. Brown, 
121 N.C. 11; Sanderlin v .  Sanderlin, 122 N.C. 3; McLeod v. Williams, 
122 N.C. 455; Moore v .  Wol fe ,  122 N.C. 713, 716; Finger v. Hunter, 
130 N.C. 530,532; Harvey v .  Johnson, 133 N.C. 357; Vann  v. Edwards, 
135 N.C. 673; Ball v. Paquin, 140 N.C. 89; Cameron v. Hicks, 141 N.C. 
29; Bank v. Benbow, 150 N.C. 783; Thompson v. Power Co., 154 N.C. 
19; Robinson v. Jarrett, 159 N.C. 167; Warren v .  Dail, 170 N.C. 409. 

WEBB $ ROUNDTREE v. W. M. GAY AND OTHEES. 

A feme covert, whose estate was created by deed in 1865, signs a bond for 
the payment of money, a s  surety, in 1872, which bond, or contract, does 
not in any n?anner refer to her separate estate, as  to be charged there- 
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with, nor was it made either with the consent of her husband or of the 
trustee in the deed; HeEd, that the bond is invalid as to her. 

This was a CWIL ACTION tried before his Honor, Judge Seymour, a t  
Fall Term, 1875, of the Superior Court of WILSON County. 

Accompanying the record sent upon appeal to this court, is the 
following : 

(448) CASE AGREED 

"On the 10th day of February, 1872, the defendants executed to the 
plaintiff the following sealed instrument: 

"$2,000.00. 
"On the first day of February, 1873, we or either of us promise to 

pay to the order of Webb & Roundtree, the sum of two thousand dollars 
with interest. 

"Wilson, N. C. Feb. loth, 1872. 
(Signed) "B. H. TYSON, [SEAL.] 

W. M. RAY, [SEAL.] 
MRS. S. V. WHITEHEAD, [SEAL.]" 

At the same time the defendants executed to the plaintiff two other 
sealed instruments in exactly the same terms as the one above men- 
tioned, except that they were each for the payment of fifteen hundred 
dollars and expressed to be for value received. These bonds have not 
been paid. 

At the time of executing said instruments the defendant Mrs. White- 
head was, and still is a feme covert living separate and apart from her 
husband; but without any divorce or deed of separation. She was mar- 
ried to her present husband, Sept. 17th, 1875, and on the day previous 
to her said marriage she and her intended husband entered into a con- 
tract under seal a copy of which is hereto appended. 

At the time of said marriage, the defendant was and she still is the 
owner of considerable real estate. Her husband a t  the time of the 
execution by her of said sealed instruments, and making of this contract 
with the plaintiff, did not assent thereto and the feme defendant exe- 
cuted said instruments as surety for the defendant Tyson a t  his request 
and the request of the defendant Gay, and was not personally benefited 
thereby and did not expect any personal benefit. 

The defendants Gay and Tyson were greatly embarrassed a t  the time 
and the plaintiff would not have credited them but for the name 

(449) of the fe'me defendant; but she was not aware that her name was 
all that gave value to the paper in the estimation of the plaintiff. 

The defendants Gay and Tyson are now insolvent. 

340 
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There is and always has been an acting trustee under the provisions 
of the aforesaid marriage contract. 

Subsequent to the execution of the bonds in suit, the defendant Gay 
made the following mortgages and trust deeds to secure the payment 
of the same: One mortgage recorded in the Register's office of Wilson 
County conveying the interest of Gay and his wife to certain trustees 
therein named, in one house and lot in the town of Wilson; one gin 
house and lot; one steam engine; two cotton gins; one cotton press and 
fixtures; one still lot near said town; turpentine and still fixtures. A 
mortgage made to B. H. Connor trustee, recorded in the Register's office, 
of Wilson County, executed by the defendant Gay, and his partner 
J. D. Gay, conveying all their interest in all the notes, accounts and 
mortgages, and other choses in action, in the firm of Gay, Tyson & Co. 
These securities are not sufficient to discharge in full the claims of the 
plaintiff. 

The case is to be tried, as if the husband of the feme defendant had 
been made a party defendant. 

At the time of the execution of said bonds, the feme defendant resided 
upon her said real estate, and exercised as much control over the same 
for farming purposes as if she had been a feme sole; employing laborers 
to cultivate the same, in her own name; selling the produce and receiv- 
ing the proceeds; and applying the same to her own,use. 

If, upon the foregoing statement of facts, the court should be of the 
opinion with the plaintiff, then the plaintiff is to have judgment for the 
full amount of said bonds, and interest, and the feme defendant is to 
be subrogated to all the securities given by her co-defendants to the 
plaintiff. 

If the court shall be of opinion that the feme defendant is not (450) 
liable, then judgment is to be rendered accordingly, and the 
action dismissed as to her. 

The following is a copy of the marriage contract hereinbefore re- 
ferred to: 

EO NORTH CAROLINA, 
Pitt  County. 

"This indenture, made and entered into, this 16th day of September, 
A.D. 1866, by and between William Whitehead, of the first part, 
5. Virginia Atkinson, of the second, and Edward C. Yellowley, of the 
third part, all of the said parties being of the county of Pitt, and State 
of North Carolina, witnesseth: That whereas a marriage is soon to be 
solemnized between the said William Whitehead and the said S. Vir- 
ginia Atkinson, and the said S. Virginia Atkinson is possessed of and 
entitled to a large estate of personalty which she is desirous of having 



IN THE SUPREME COURT. [74 

settled upon herself, so as to be free and clear from all control of said 
William Whitehead, or from all liability for his debts or contracts, and 
so as to have the ultimate disposition of said property, as well as such 
real estate as she may be seized of, she, the said S. Virginia Atkinson, 
by will, or paper writing in the nature of a will, by deed, bill of sale or 
otherwise : 

"Now therefore, for and in consideration of the premises, and for the 
sum of one dollar to her the said S. Virginia Atkinson in hand paid by 
the said Edward C. Yellowley, she the said S. Virginia Atkinson, by 
and with the full knowledge and consent of the said William White- 
head, testified to by his being a party to these presents, does bargain 
and sell unto the said Edward C. Yellowley, all of the personal estate 
of which she the said S. Virginia Atkinson is either possessed or entitled 
to; consisting in part of railroad stock, bank stock, county bonds, 
household and kitchen furniture, farming implements, horses, mules, 

cattle, and buggies, and all other riding vehicles, etc., etc., to 
(451) have and to hold unto him the said Edward C. Yellowley, his 

executors and assigns forever. 
"In trust nevertheless, that he the said Edward C. Yellowley shall 

hold the same for the sole and special use and benefit and behoof of the 
said S. Virginia Atkinson, free and clear from all control of the said 
William Whitehead or liability for his debts or contracts during her 
coverture with said Whitehead and for the use of such person or persons 
as she the said S. Virginia Atkinson may bequeath the same to, by any 
paper writing in the nature of a will, in the event of the death of the 
said S. Virginia Atkinson, the said William Whitehead her surviving. 
And the said William Whitehead doth hereby consent, to  the foregoing 
disposition of the estate aforesaid and doth covenant and agree that 
the said S. Virginia Atkinson shall have full power and authority a t  
any time during the coverture to make, sign and seal any and all paper 
writings in the nature of a will for the disposition of the estate after 
her death, provided the same shall be attested by two credible witnesses; 
and that she shall have the further power to sell, exchange or otherwise 
dispose of the same or any part thereof during coverture without hin- 
drance or interference on his part. And i t  is expressly agreed and 
stipulated by and between the parties hereto that the said Edward C. 
Yellowley shall in no manner or case be held responsible for the estate 
hereby conveyed to him or for any part thereof, until the same shall 
have been specially delivered into his possession by the said S. Virginia 
Atkinson; and it is further agreed that the said William Whitehead and 
S. Virginia Atkinson may a t  any time hereafter substitute by their 
deed the appointment of any other trustee in the place of the said 
Edward C. Yellowley; and it is further stipulated and agreed by and 
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between the parties hereto, that any and all estate to which the said 
S. Virginia Atkinson may a t  any future time become entitled by 
the death of any relation shall be governed by the settlement herein 
made. 

"In testimony whereof the parties have hereunto set their (452) 
hands and seals the day and date above written. 

(Signed) "WILLIAM WHITEHEAD, [SEAL.] 
S. V. ATKINSON. [SEAL.] 

"Signed, sealed and delivered in the presence of 
JAS. MURRAY, 
B. S. ATKINSON." 

Upon the hearing of the case agreed, the court rendered judgment 
in favor of the defendant, and upon motion, the action as to her, was 
dismissed with cost. Prom this judgment the plaintiff appealed. 

Green and Woodard, for the appellant. 
Fowle and Kenan & Murray, contra. 

1. At common law a wife could not contract, and the question is 
whether the Constitution, Article X, Sec. 6, has changed the rule. The 
common law disability was for her protection, as she was in contempla- 
tion of law, sub potestate viri. 1st Bish. Mar. Wom., Sec. 39; Draper 
v. Jordan, 58 N. C., a t  bottom of page 177; GIBSON, C. J., in Thomas v. 
Folwell, 2 Whart., 11 (8. c. in Am. Notes to Hulme v. Tenant, 1st White 
and T .  Leading Cases, Eq., at  page 537) ; and consequently the rule, that 
statutes in derogation of the common law, are to be construed strictly, 
here applies with a11 its force. Draper u. Jordan, 58 N. C., a t  pages 
176-77. HOAR, J., in Edwards v. Stevens, 3 Allen, 315; Broolcings v. 
White, 49 Maine, 479 (S. c., 2 Bish. Mar. Wom., note 2 to Sec. 175) ; 
Brown v. Fifield, 4 Mich., 322; Hartley v. Ferrell, 9 Fla., 374, 179 (8. c., 
2 Bish. Mar. Worn., Sec. 198, note) ; LOWRIE, C. J., in Walker v. Reamy, 
12 cases, 410-414; S. c., 2 Bish. Mar. Worn., Sec. 24. 

2. The local position of the constitutional provision shows that it 
was intended to be a disabling, and not an enabling, statute, an 
exemption from debt; not a power to contract it. It occurs mid- (453) 
way a chapter of "exemptions." And, in this connection, see 
remark of PEARSON, C. J., in Harris v. Harris, 42 N. C., a t  pages 122-23. 
We know from the history of the times that the object of these exemp- 
tion laws was to save something from the wreck of fortunes at  the close 
of the war, an object which would have been little advanced by increas- 
ing facilities for the wife to denude herself of her estate. 
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3. The supposed power of the wife to contract can only be the out- 
growth of her right to hold and dispose of property, and can never rise 
above its source, the jus disponendi, either in extent or mode of exercise, 
and here, as the Constitution requires her direct conveyance inter vivos 
to have the sanction of her husband, her indirect conveyance by way of 
charge, must have the same sanction. As tending to confirm this view, 
see RODMAN, J., in Harris v. Jenkins, 72 N. C., a t  middle of page 185; 
the part in italics. 

And as her contract can only be effectual as "an appointment pro 
tanto out of her separate estate," 2 Story Eq., Jur. Sees. 1399, 1400, 
1401, no contract is binding which is not executed with all the formali- 
ties requisite to such an appointment, i.e., conveyance. When realty 
is the separate estate, not even in England could it be charged merely 
by the wife's general engagements. The husband here has to join in 
the conveyance of the wife's separate estate in realty, and she must be 
privily examined. Bat. Rev., Chap. 35, Sec. 14; Newlin v. Freeman, 
39 N. C., 312. 

4. But the wife can only, by express words, charge even her own 
personalty. Draper v. Jordan, 58 N. C., 175, and this rule has been 
affirmed under the new Constitution. Harris v. Jenkins, 72 N. C., a t  
page 185. 

5 .  As Whitehead and wife were married before 1868, their property 
rights are not changed by the statute, which must have only a prospec- 

tive operation. 
(454) 6. The profits of realty are personalty, (RUFFIN, C. J., at  page 

113 of 7 Ired. Eq.,) and so go to the trustee under the marriage 
contract. 

7. The wife's living separate from her husband, makes no difference 
in our case. Chitty on Contracts, 177. 

8. The dictum in Withers v. Sparrow, 66 N. C., 129, does not conflict, 
for 

a. It applied to a South Carolina estate, and is governed by S. C. law. 
b. The trustee there concurred. 
c. The contract was for the benefit of the married woman's estate. 
d. The New York law, which is the basis of the dictum, does not 

recognize as binding the general engagements of the wife, but only such 
as were charged specifically on the separate estate. Tate v. Dederer, 
18 N. Y., 265,22 N. Y., 250, Am. notes to Hulme v. Tenant, 1 Ld. Cas. 
Eq., from page 531 to bottom of 533. 

e. In  England the object of the separate estate is the maintenance 
of the wife, (PEARSON, J., in Harris v. Harris, 42 N. C., a t  first of page 
121 and last of 124,) and of course the power to  change cannot be 
extended beyond the objects of its creation and made the means of 
impoverishing the wife. 

344 
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RODMAN, J. For the reasons given in Pippin v. Wesson, ante, 437, 
the note sued on is invalid as to Mrs. Whitehead. And for the addi- 
tional reason, that her separate estate was not created by legislation, 
but by a deed of settlement, executed in 1865, and the contract does not 
refer to or charge the debt upon her separate estate, and i t  was not 
made with the consent either of her husband, or of the trustee in the 
deed of settlement. 

The case states that she is living separate from her husband, and is 
in the exclusive management of her separate estate, but i t  states 
no facts to bring her within either Section 23 or 24, of the mar- (455) 
riage act. (Bat. Rev., Chap. 69.) It does not appear that her 
husband has abandoned her, and there is no deed of separation. 

PER CURIAM. Judgment affirmed. 

Cited: Hall v. Short, 81 N.C. 278; Flaum v. Wallace, 103 N.C. 307; 
Sanderlin v. Xanderlin, 122 N.C. 3. 

W. F. ATKINSON v. MARY E. RICHARDSON AND WILLIAM E. RICHARD- 
SON. 

I n  August, 1868, A sold to B, a feme covert, having a large separate estate, 
a tract of land, taking for the purchase money two notes with her 
husband a s  surety. Subsequently A surrenders these two notes to B, 
who executes instead thereof three notes, two of which are  made to A, 
and the third to one C, upon which latter B's husband and A are sureties. 
After this, the land sale itself was concelled, and A gave up  the two 
notes he held, and agreed to pay $1,000 on that  held by C, B agreeing 
to pay the balance. C sued on the note he held, and recovered the 
amount thereof from A. In  this action by A against B to recover the 
amount he had to pay to C over and above what he had promised: I t  
was hela, that  the separate estate of B, the ferne aole, other than that  
which was the consideration of the note, (now given back to A,) is not 
chargeable with its payment, and that  therefore A cannot recover. 

CIVIL ACTION for the recovery of money only, heard before his Honor, 
Judge Seymozw, at  Fall Term, 1875, of the Superior Court of WAYNE 
County. 

The plaintiff on the 1st day of August, 1868, sold to the defendant, 
Mary E. Richardson, a tract of land in Orange County, for thirteen 
thousand dollars, and took three notes under seal for that 
amount, signed by Mary E. Richardson as principal, and her (456) 
husband, the co-defendant, with whom she inetrmarried in 1866. 
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On the 21st of July, 1869, by consent these bonds were surrendered 
and cancelled and three other bonds were given for the same amount, 
two payable to the plaintiff and one for $4,509.69 payable to S. P. Cox, 
the last being signed by Mary E. Richardson as principal and her 
husband and T. H. Atkinson as sureties. At her request, the last men- 
tioned note was made and accepted in discharge of plaintiff's indebted- 
ness to Cox, pro tanto. 

On February 7th, 1870, the plaintiff and defendants, a t  the request 
of the defendant, Mary E. Richardson, cancelled the contract as to the 
land, the defendant reconveying the land to the plaintiff and the plain- 
tiff surrendered the two notes held by him and agreed to pay $1,000 on 
the note held by Cox, and the defendants agreed to pay the balance 
of said note. 

Subsequently Cox brought suit upon the note and on October 2d, 
1871, recovered under execution against the plaintiff the sum of $3,200, 
none of which has been paid the plaintiff by the defendants. 

The cause having been referred, the referee found that there is due 
the plaintiff $2,180.65, which is admitted &o be correct. The referee 
held that the separate estate of the defcndant, Mary E. Richardson, 
was liable for the plaintiff's debt and rendered judgment accordingly, 
and the defendant excepted. The cause coming on to be heard upon the 
report and exceptions thereto, the court sustained the exception and 
rendered judgment in favor of the defendant Mary E. Richardson, and 
against the plaintiff for cost. Thereupon the plaintiff appealed. 

Faircloth & Granger, for appellant. 
Smith  & Strong, contra. 

(457) RODMAN, J. I t  was held in Pippin v. Wesson, ante, 437, that 
the Constitution, in giving married women separate estates in 

their property, did not give to them a general power to contract. I n  
order to charge the separate estate, the contract must either expressly, 
or by necessary implication from the consideration or nature of it, 
manifest an intent to do so. But if such an intent so appeared, and the 
contract was for the benefit of the married woman, the courts would 
enforce the charge by selling the separate estate for the payment of the 
debt. The question in the present case is, whether, from the contract, 
there is a necessary implication of an intent to charge the separate 
estate of Mrs. Richardson? 

I n  August, 1868, after the adoption of the Constitution, but before 
the act of 1871-72, (Bat. Rev., Chap. 69,) which, therefore, has no 
bearing on this case, the plaintiff sold and conveyed to Mrs. Richardson 
a tract of land a t  the price of $13,000, and took her notes, with her 
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husband as her surety for that sum. Afterwards these notes were given 
up to Mrs. Richardson, and in exchange for them she, as principal, and 
her husband as her surety, executed to the plaintiff two notes, and a 
third for $4,503.69, payable to one Cox, which the plaintiff signed as 
surety for Mrs. Richardson and her husband, and delivered to Cox in 
payment of a debt which the plaintiff owed him. The plaintiff was 
afterwards compelled to pay a part of this note, and the purpose of the 
present action is, to  be indemnified from that payment. 

We think that i t  is a necessary implication from the contract, that 
Mrs. Richardson charged her separate estate in the land which she 
purchased from the plaintiff with the payment of that note. She re- 
ceived as her separate estate the consideration for the note, and i t  
would be against equity that she should hold the land and refuse to pay 
the price. But in February, 1870, the plaintiff and Mrs. Richardson 
and her husband made another agreement by which she re-conveyed the 
land to the plaintiff, or cancelled the deed which he had made to 
her, and also cancelled the two notes which she had executed (458) 
payable to him, amounting to about $9,000, but the note for 
$4,503.69, i t  was agreed should stand, subject to a payment of $1,000, 
which the plaintiff agreed to make on it. If Mrs. Richardson is liable 
to the plaintiff in the present action, she will have lost by her dealings 
with the plaintiff about $4,000. 

If the plaintiff's relief is confined to a charge on the land which was 
the consideration of the note, of course he has no relief a t  all, as that 
land has been re-conveyed to him. The question, therefore, is reduced 
to this: Did Mrs. Richardson, by her contract of July 21st, 1869, 
charge all the separate estate which she had a t  that time with its pay- 
ment, or only the estate which was the consideration of the note? 

Mrs. Richardson is not liable a t  law, by reason of her disability of 
coverture, and we are of opinion that the plaintiff has no equity upon 
which the contract will be enforced against any separate estate which 
she may have had, other than that which was the consideration of the 
note. There is no express reference to her separate estate, and as there 
was no benefit to  it, there is no implication of an agreement to charge it. 
The law by giving to married women separate estates in their property 
did not convert them into free traders with power to speculate and 
trade in real estate. If i t  be said that this rule will enable married 
women who buy land to keep it, if the bargain shall be a good one, and 
abandon i t  if i t  shall be a bad one: the answer is, that all persons who 
deal with married women must be taken to do so with a knowledge of 
their disabilities. A married woman may purchase property for ready 
money, but not on credit, and she may contract debts for the benefit of 
separate property which she already owns, as for building a house on 
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it, etc. The gift of separate estates with this limited power of con- 
tracting in reference to  them, was intended for the benefit of married 

women. h wider construction would in most cases lead to their 
(459) ruin. This is the view taken in other States. Jones v. Crost- 

waite, 17 Iowa, 393; Carpenter v. Xitchell ,  50 Ill., 470; Whi t -  
worth v. Carter, 43 Miss., 61; De Fries zl. Conklin, 22 Mich., 251; 
Keinen v. Wisper, 40 Mo. 

There is no error in the judgment below. 
PER CURISM. Judgment affirmed. 

Cited: Jeflrees v.  Green, 79 N.C. 331 ; B W ~ S  v.  McGregor, 90 N.C. 
225; Draper v. Allen. 114 S .C .  5 2 ;  I n  re Freeman, 116 N.C. 202; Gann 
v. Spencer, 167 N.C. 431. 

R. B. CHAPPELL .am WIFE T. EDWARD G .  BUTLER. 

I n  a n  action by a distributee against an administrator, seeking to cancel a 
deed releasing the plaintiff's interest in the estate of the intestate to 
said administrator, on  the ground that the deed mas obtained under false 
and fraudulent misrepresentation, etc., evidence is admissible, to show 
that  the administrator ( the  defendant) on the day preceding the 
execution of said deed by the plaintiff, obtained a similar deed from 
another distributee of the intestate by like false and fraudulent mis- 
representations and concealment. 

Where the jury, in response to issues submitted to them, found: That the 
defendant did make false and fraudulent misrepresentations, and did 
fraudulently conceal facts and circumstances from the plaintiffs, and did 
exercise undue influence to secure the execution of such deed ; and that the 
plaintiff's executed the same by reason thereof: Held, that  there was no 
error in the judgment of the court below, directing said deed to be delivered 
up to be cancelled, and declaring the defendant to be a trustee of the 
plaintiffs, a s  to their interest in the estate of the intestate; and that 
the judgment must be affirmed. 

CIVIL ACTIOK, tried before m woo re, J.. and a jury, a t  July (Special) 
Term, 1875, of GRANVILLE Superior Court. 

The action was brought to  cancel a deed of assignment and release 
executed and delivered by the plaintiffs to the defendant on the ground 

that the same was obtained by false and fraudulent misrepre- 
(460) sentations made by the defendants. 

The complaint alleged: That Elizabeth Marable died intestate 
in the county of Granville in the year 1871, leaving a large real and 
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personal estate, and the defendant on the 3rd day of March, 1871, 
qualified as administrator of her estate. 

The plaintiff, Julia Chappell, is a near relative of the intestate, and 
as such entitled to a large interest in said estate, and the plaintiff 
R. B. Chappell is her hukband. 

The plaintiffs reside in the State of Virginia and knew but little of 
the business of the intestate, and the defendant resided near the intes- 
tate and was fully cognizant of the situation and value of her estate. 
Shortly after the death of the intestate the defendant came to the house 
of the plaintiff in the State of Virginia and stated that the estate of the 
intestate was greatly indebted and that but little if anything a t  all 
would be coming to her distributees. That he had lived with the intes- 
tate during her life, and that she had always promised him to give him 
her estate when she died, but that she had died without having done so 
and he thought the distributees ought to release him. The plaintiffs 
believing these representations and the defendant being a relation of 
the feme plaintiff, the plaintiffs during that visit executed a release of 
their interest in said estate for the nominal sum of ten dollars. 

The real estate of the intestate was worth about twenty thousand 
dollars, and was free from debt, and the plaintiff was aware of these 
facts a t  the time said representations were made. 

The defendant has had the said deed recorded and now claims the 
interest of the plaintiffs in the estate of the intestate in his own right, 
under the deed. 

The defendant in his answer denied that the said deed was obtained 
by false and fraudulent statements made to the plaintiffs. He also de- 
nied that he made his representations as alleged in the complaint. 

The answer contained other allegations denying the facts (461) 
alleged in the complaint and explaining the representations made 
to the plaintiffs, but it is unnecessary to state the same as they in no 
way affect the decision of the case in this court. 

The following issues were submitted to the jury: 
1. Did the defendant make to the plaintiffs any false or fraudulent 

misrepresentations or fraudulent concealments or exercise any undue 
influence to secure the execution of the deed in the complaint men- 
tioned? 

2. Did the plaintiffs execute the said deed by reason of the false or 
fraudulent misrepresentations or fraudulent concealments or undue 
influence on the part of the defendant? 

During the progress of the trial the plaintiffs introduced one Mrs. 
Jefferson, also a distributee of the defendant's intestate, and proposed 
to prove by her, that on the day before the deed in controversy was 
executed, the defendant and one Richard H. Hammie procured from 
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her a deed, releasing her interest in the estate of the intestate, by false 
and fraudulent misrepresentations and concealment and undue influ- 
ence. The defendant objected; the objection was overruled and the 
defendant excepted. 

The record sent up on appeal to this court is voluminous. The fore- 
going are all the facts necessary to an understanding of the points 
raised and decided in this court. 

The jury found all the issues in favor of the plaintiff, and the court 
rendered judgment, that the said deed be cancelled, and declaring the 
defendant a t.rustee of the plaintiffs as to their interest in the estate of 
the intestate. 

From this judgment the defendant appealed. 

Edwards and Batchelor & Son, for the appellant. 
Hargrove, Venable, Peace and Young, contra. 

SETTLE, J. The plaintiffs seek to have the deed executed by them to 
the defendant declared null and void, and that the same be deliv- 

(462) ered up to be cancelled. The jury have found: 
1. "That the defendant did make to the plaintiffs false and 

fraudulent misrepresentations, and did fraudulently conceal facts and 
circumstances from the plaintiffs, and that the defendant did exercise 
undue influence to secure the execution of the deed in complaint men- 
tioned." 

2. "That the plaintiffs did execute the said deed by reason of the 
false and fraudulent misrepresentations and concealment of the defend- 
ant, and by reason of undue influence on the part of the defendant." 

A perusal of the record, which is ten times more voluminous than 
necessary to present the points which arise upon it, satisfies us that his 
Honor submitted the matter fairly to the jury, and that their verdict 
was fully warranted by the evidence, which is sent up with the record. 

The exceptions of the defendant to the admission of evidence cannot 
be sustained. The whole matter is too plain for argument. 

The judgment of the Superior Court is affirmed. Let this be certi- 
fied, etc. 

PER CURIAM. Judgment affirmed. 
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W. M. TALLY v. WASH. REED AND J. C. SOSSAMER. 
(463) 

A purchaser a t  a sheriff's sale, acquires only the naked legal title, and does 
not get the debt due to the defendant in the execution, or the trust by 
which it is secured. A sheriff has no power to sell the debt o r  the trust, 
although the defendant in the execution has such power. 

A trust, in favor of a vendee of land who has paid the purchase money, may 
be sold under the  Act of 1812; but a trust in favor of the vendor, cannot 
be sold. 

PETITION to  re-hear the case as decided at January Term, 1875, of 
this court, and which will be found fully reported in 72 N. C., 336. 

The ground upon which the present petition is based, is that the 
decision of the court rendered a t  January Term, 1875, conflicted with 
prior decisions of the court in cases where the same principles of law 
were invoIved. The cases referred to  are mentioned and commented 
upon in the opinion of the court a t  this term. 

Bailey, for the petitioner. 
Wilson & Son, Montgomery and Barringer, contra. 

PEARSON, C. J. When this case was before us, January Term, 1875, 
it was decided that  Tally, a purchaser of the land a t  sheriff's sale under 
a fi. fa. against ~ossamer,  dib not acquire a right t o  the unpaid part of 
the purchase money. I n  other words, when a vendor of land retains 
the title to  secure payment of the purchase money, a sale of the land 
under a fi. fa. against the vendor passes to  the purchaser a t  

. sheriff's sale only the naked legal title, and does not vest in him (464) 
the right to  the purchase money. 

This principle seemed to us so clear that  we decided the case "upon 
the reason of the thing" and did ~ o t  consider i t  necessary to  go into an 
examination of the authorities. Justice READE, who delivered the opin- 
ion, refers to the authorities in a general way, and cites only Moore v. 
Byers, 65 N. C., 240, where it  is held that  if the land be sold under fi. fa. 
against the vendor, the purchaser does not acquire title to  the sale notes, 
but get only the naked legal estate, and Sprinkle v. Martin, 66 N. C., 
55, where it  is held that  a mixed trust is not liable to  sale under a fi. fa. 
by the act of 1812. 

I n  the petition to  rehear, and upon the argument, Mr. Bailey calls our 
attention t o  two old cases which had not been before adverted to, 
to-wit: Linch v. Gibson, 4 N. C., 676, and Tomlinson v. Blackburn, 
37 N. C., 509. These two cases bear upon the question and conflict 
with our decision; so there is sufficient ground to support the application 
to  rehear. 
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We have given to the question a reconsideration, both upon the prin- 
ciple and upon the cases, and are satisfied there is no error in the 
decision. 

1. Upon principle. Ufider a fi. fa. the sheriff sells the land of the 
defendant in the execution. The sheriff has no power to sell notes due 
t o  him or a trust estate to  which he is entitled. To this an exception is 
made by the act of 1812, which authorizes a sale under fi. fa. of the 
trust estate of a vendee who has paid the purchase money in full, but 
this statute has no application t o  vendors who have a trust estate in 
the land to secure the purchase money. 

For illustration: A conveys land to B, in trust, to sell and pay certain 
debts, among others a debt to B. A creditor of B has the land sold 
under a fi. fa. Upon a judgment against B, the purchaser, a t  sheriff's 

sale, gets the legal title by the sheriff's deed; but does he get the 
(465) debt due to B, which is secured by the deed of trust? No, for 

the debt was not sold, and the sheriff had no power t o  sell it. So 
upon proceedings in equity, the land will be sold, the debt of B will be 
paid to him, and not to  the purchaser at sheriff's sale, and he will not 
be entitled to  receive out of the fund the amount of his bid, for it was 
his folly to  buy a naked legal title, and the residue after the payment 
of the debts secured by the deed of trust, will be paid to  A, the maker 
of the deed, on his resulting trust. 

Again: A lends money to B, and takes his note and a mortgage on 
land to secure the debt. A creditor of A has the land sold under a fi. fa. 
The purchaser, by the sheriff's deed gets the land, but does he get the 
debt secured by the mortgage? No, for the debt was not sold. The 
sheriff had no power to  sell it, and the purchaser gets only the naked 
legal title. Upon proceedings in equity, B will get back the land, upon 
payment of the mortgage money, which will be decreed to A, and the 
purchaser a t  sheriff's sale gets nothing-not even the amount of his bid. 
It was his folly t o  buy a naked legal title. 

Again: A sells land to B on credit, say one, two and three years, 
takes his notes, retains the title, and gives bond to make title when the 
purchase money is paid. A holds the land in trust for himself, to  secure 
the payment of the three notes, and then in trust to  convey to B. 

Suppose after B pays up the three notes, but before A has conveyed 
the land to him, a creditor of A, has the land sold under a fi. fa. and 
the sheriff makes a deed to the purchaser, what passes by the deed? 
Only a naked legal title; and B can in equity compel the purchaser t o  
convey without paying him the amount of his bid, or allowing him any 
compensation for his trouble, in buying a naked legal title. Note, in 
this case under the Act of 1812, a creditor of B could have the trust 
sold by fi. fa. and the purchaser of the trust gets the legal title by 
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parliamentary magic, as Blackstone terms it. We are satisfied 
tha t  much of the  confusion that  has crept into the  case is at-  (466) 
tributable to  the fact tha t  the distinction-a trust  in favor of a 
vendee who has paid the purchase money, may be sold under this Act of 
1812, but a trust in favor of the vendor cannot be sold-has not been 
allowed its full significance. 

Suppose after B pays one of his notes, a creditor of A has the land 
sold under fi. fa., what passes by the sheriff's deed? A naked legal title, 
which in the adjustment of the equity will be considered as nothing; 
so the  decree is for title to the vendee, on payment of the two notes, to  
be made to  A and not to the purchaser a t  sheriff's sale. 

Suppose before B makes any payment, the land is sold as above-the 
result is the same. The purchaser gets only the naked legal title, and 
the vendee on payment of the purchase money, not to the purchaser, 
but t o  the vendor, is entitled in equity to  a conveyance of the land. 

These five instances illustrate the principle that a purchaser a t  sher- 
iff's sale acquires only the naked legal title, and does not get the debt 
due to the defendant in the execution or the trust by which it is secured 
-it all rests on the ground that the sheriff has no power to sell the 
debt or the trust. 

Here note a diversity; the defendant i n  the execution has power to 
sell the debt, and the trust, w h e ~ e a s  the sheriff has no such power. A 
want of attention to  this diversity explains the confusion in the cases. 

For illustration-in the first instance stated above, the trustee has 
power to  convey the land and also his debt; if the purchaser has notice, 
the  other cestui que trust niay compel him, in equity, to give up the 
land; but he is allowed in the adjustment of equities to  retain the debt 
due to  the trustee, on the assumption of the express assignment of the 
debt, or an assignment implied, in order to prevent fraud, as some com- 
pensation for the loss of the land. If the purchaser bought without 
notice, he keeps the land and the other cestui que trust are  left 
to  their remedy against the trustee for the  breach of trust. (467) 

I n  the instance of the mortgage, if the mortgagee sells the land, 
the mortgagor has an equity to follow the land, as his equity of redemp- 
tion is in the nature of a condition annexed to  the land; but to prevent 
fraud the mortgagee is taken to  have assigned to  the purchaser the debt 
secured by the mortgage, hence he is entitled to  the money on the 
redeniption of the mortgage. I n  the case of a vendor, after the payment 
of all the purchase money, if the vendor sells the purchaser gets the 
legal title, if he buys with notice he has to  give up the land to the 
vendee-if without notice, he keens the land and the vendee must look 
to  his vendor, and charge it to his own folly to  have allowed the legal 
title to remain in the hands and under the control of the vendor. 
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If the vendor sells after payment of one of the notes, the purchaser 
without notice keeps the land, and the vendee must look to the vendor 
on the bond for title, but a purchaser with notice must give up the land 
to the vendee, and has a right to receive the money upon the other 
notes, on the ground that the vendor, had power to assign the notes 
and will be taken to have done so in order to prevent fraud, and in part 
compensation for the loss of the land. 

The like result follows in a case where the vendor holds all of the 
notes, one to whom he conveys the land either keeps the land or else 
if the land is taken from him, in the adjustment of equities, is entitled 
to the money due on the notes, because the vendor had power to assign 
the notes and to prevent fraud, is taken to do so when he conveyed the 
land. Obiter when the land is sold under fi. fa. for the sheriff had no 
power to assign the notes, hence the purchaser gets only a naked legal 
title, and the right to the notes, and to receive, the money due thereon, 
remains in the defendant in the execution. For further illustration in 
the case first supposed. 

1. The trustee dies; the land devolves upon his heirs, but the 
(468) debt upon his personal representative, and in the adjustment of 

equities, the heir is decreed to make title and gets nothing. 
2. The mortgagee dies; the land devolves upon his heirs the debt 

upon his personal representative who, on redemption, receives the mort- 
gage money and the heir makes title to the mortgagor. (This is one 
of the reasons why in England mortgages are usually made upon long 
terms of years; on the death of the mortgagee, the term passes to the 
personal representative and the person to receive the money is the same 
person who is to re-convey.) See this matter fully discussed by 
Hargrave in his notes to Coke. 

3. The vendor dies; thc land devolves upon his heir, but the vendor 
can compel him to make title. 

4. The land devolves upon the heir, but the right to the debt passes 
to the personal representative, he receives the unpaid purchase money 
and the heir will be decreed to make title to the vendee; so when neither 
of these notes are paid at  the death of the vendor. 

These illustrations, in our opinion, establish the position that the 
debt is not an "incident" of the land, but on the contrary, that the land 
is, in equity, considered as servient and attendant on the debt, and as 
a security thereto. It follows; one who a t  sheriff's sale, or by descent, 
acquires title to the land, gets legal title to the land, but does not get 
the debt, the payment of which is secured by the land, and takes the 
title, subject to all equities. On the contrary, one who is entitled to 
the debt, has a right to subject the land as security in the hands of any 
one who is not a purchaser for valuable consideration without notice. 
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Suppose in the instances above; the bankruptcy not the death of the 
party; the assignee takes the debt, and the land servient to the debt, 
by force of the act of Congress, in as full a manner as if the bankrupt 
had assigned the debt and conveyed the land, so there is no analogy 
between the assignee and a purchaser of the land a t  sheriff's sale. 
There is an analogy after the debt is subjected under "supple- 
mental proceedings." 

Our conclusion on the reason of the thing is, there is no error in the 
juQment. 

2. Upon the authorities there is confusion and a conflict which may 
be accounted for in what is said above. 

Linch v. Gibson, 4 N.  C., 676, was decided without argument, and 
Judge DANIEL, who delivers the opinion, gives no reason and cites no 
authority but declares the opinion that the effect of the deed of the 
sheriff was to pass to the purchaser "all right, title and interest in the 
land which the vendor had," and thereupon decrees title to be made to 
the vendee on payment by him, to the purchaser a t  sheriff's sale of the 
unpaid part of the price of the land, giving to the deed of the sheriff 
the same effect to pass the debt due to the defendant in the execution 
as the deed of the defendant would have had;" and not adverting to the 
fact that the sheriff had no power to sell the debt due for the land. 
Tomlinson v. Blackbum, 37 N.  C., 509, without discussion of the prin- 
ciple, rests on Linch v. Gibson, and is complicated by the fact that the 
vendor executes a deed to the purchaser at  sheriff's sale. This of course, 
passed his rights to the unpaid part of the purchase money. The opin- 
ion goes on to say, "in addition to this, which we deem the substance 
of the bill, there are statements of conversations between the plaintiff 
and the defendants jointly and severally and conferences," etc. 

The decision in Linch v. Gibson, was without argument, Judge 
DANIEL does not discuss the question, or give any reason for his con- 
clusion; and Tomlinson v. Blackburn, follows in the same track, no 
discussion or reason for a conclusion, which, as we have seen has no 
ground to support it. 

I n  regard to authority, per contra as the merchants say. Giles V. 
Palmer, 49 N. C., 386; Moore v. Byers, 65 N.  C., 240; Blackmer v. 
Phillips, 67 N. C., 340; where the question is discussed a t  large. Stith 
v. LookabilE, 71 N.  C., 25; in that case i t  is assumed to  be settled 
that a purchaser of land a t  sheriff's sale under an execution (470) 
against a trustee, acquires merely the legal title, and may be 
enjoined by the cestui que trust from taking possession. The decision 
is in favor of the plaintiff on the ground that the defendant being a 
wrongdoer not at  all connected with the cestui que trusts could not de- 
fend against one having the legal title, although it be a naked one. To 



this we will add the only case on the point tha t  we have been able to  
find outside of our reports. Money v. Dorsey, 7 Smiles and Marshall 
Rep. (Miss. 15,) in which the principle set out above is declared to 
be law. 

There is no error. 
PER CURIAAI. Judgment re-affirmed, and petition dismissed. 

Cited: Isler v. Koonce, 81 N.C. 381; Black v. Justice, 86 N.C. 512; 
Rollins v. Henry, 86 N.C. 716; Threadgill v. Redwine, 97 N.C. 244. 
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1 GORDON 5.  BAXTER. 

WM. R. GORDON AND OTHERS V. ENOCH F. BAXTER. 

A plaintiff has no right to recover damages from a party, committing or 
suffering a public nuisance, unless he has in some way received extraor- 
dinary and particular damage, not common to the rest of the public. 

CIVIL ACTIOIT, for the recovery of damages, tried in the Superior 
Court of CURRITUCK County, a t  Fall  Term, 1875, before his Honor, 
Judge Eure, and a jury. 

The plaintiff alleges in his complaint, tha t  the defendant has ob- 
structed the free use of a wharf, which has been dedicated to the public 
for over fifty years, and that  on account of such obstruction he and 
others have been greatly endamaged in not being allowed to  ship or 
receive freight thereat. 

The defendant denies that the wharf was ever dedicated to the 
(471) public or that it is public property, and claims it as belonging 

to  his wife. 
Upon the trial, the following issues were submitted to the jury. Their 

response is annexed to each: 
1. Has  there been a dedication of the landing to  the public use by 

any one who owned the fee in the land? Answer: "No." 
2. Had there been previous to  the 21st of May,  1861, a continuous 

adverse use of the wharf by the public, upon a claim of right, for more 
than twenty years? Answer: "Yes." 

3. Did the defendant obstruct the free use of the public to  this !and- 
ing? Answer: "Yes." 

4. What damage, if any, has the plaintiff sustained by the obstructing 
its use? "None." 

Upon the foregoing finding, the court gave the plaintiff judgment for 
costs, and further ordered the defendant to remove the obstructions 
within ninety days. 
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From this judgment defendant appealed. 

Gilliam & Pruden, for appellant. 
Smith & Strong and Pool, contra. 

PEARSON, C. J. According to the issues found, the wharf in question 
was public property, to be enjoyed in its use by the citizens of the 
county of Currituck, and by all of the citizens of the State as well, who 
may choose to resort to it. So its obstruction by the defendant is a 
public nuisance. 

I n  response to the issue, "what damage, if any, has the plaintiff sus- 
tained by the obstruction of its use?" the jury say "none." 

This finding defeated the action and his Honor erred in not rendering 
judgment for the defendant. "For any of those acts which are in the 
nature of a public nuisance, no individual is entitled to an action unless 
he has received extraordinary and particular damage not com- 
mon to the rest of the citizens." Dunn v. Stone, 4 N. C., 241. (472) 
This decision, made in 1818, settled the law in North Carolina 
and has been ever since adhered to. It rests on the distinction between 
public wrong, to be redressed by indictment, and private wrongs, to be 
redressed by civil action, which is clearly explained by Blackstone in 
his Commentaries. This distinction would be utterly confounded if a 
citizen who has sustained no particular damage, was allowed' to make 
himself the avenger of .an injury to the public, even although he brings 
the action "in behalf of himself and the other citizens of the county of 
Currituck," or even if he had added the other citizens of the State of 
North Carolina. 

From the complaint and answer, we think it probable that the jury 
were under a misapprehension of the meaning of "particular damages;" 
for instance, if one digs a hole in a public highway, i t  is a public nui- 
sance, for which he is liable to indictment; should an individual travel- 
ling on this highway fall into the hole, he sustains particular damage 
and may maintain a civil action, although it might have happened that 
other citizens, if travelling on the road, would have met with a like 
injury. 

However this may be, there is no exception to the charge, no motion 
for a new trial, and we cannot inquire into it. 

Treating the case as before us on a special verdict, we are to render 
the judgment that ought to have been rendered in the court below. 

The judgment in the court below is reversed, and judgment in this 
court that defendant go without day and recover his costs. 

PER CURIAM. Judgment reversed. 

Cited: Durham v. Cotton Mills, 144 N.C. 711. 
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(473) 
R. B. PEEBLES v. JAMES W. NEWSON, SHERIFF, ETC. 

A sheriff who, on the 6th of January, 1873, returns on a n  execution that he 
has collected and paid over the amount thereof, when in fact the money 
was not collected, etc., until some ten days thereafter, is liable for the 
penalty of $500, a s  for making a false return. 

CIVIL ACTION to recover the penalty against a sheriff under the stat- 
ute, for making a false return, tried before Watts, J., a t  January Term, 
1876, of NORTHAMPTON Superior Court. 

The complaint alleged: That a t  June Term, 1872, of the Supreme 
Court, judgment was rendered in an action in said court in favor of the 
State of North Carolina on the relation of W. R. Cox, Solicitor, to the 
use of M. F. Peebles against N. Peebles and others, for the sum of 
$15,337.28. 

On the 12th of October, 1872, execution issued upon said judgment 
against the property of said defendant, which execution was directed 
and delivered to the defendant, as sheriff of Northampton County. 

The defendant afterwards returned upon the execution to the Clerk 
of the Supreme Court a t  Raleigh as follows: 

January 6th, 1873: I have collected the sum of nine thousand three 
hundred and sixty dollars and eighty-five cents, it being the amount 
found to be due according to the decree, this execution being subject to 
the credits as per statement. The amount paid over to R. B. Peebles, 
guardian. 

(Signed) JOS. W. NEWSON, Sheriff. 

That said return was false, in that the said sum was not collected 
until about ten days after the 8th day of January, 1873. 

That said false return damages M. F. Peebles by loss of interest to 
about the sum of fifteen dollars. 

The defendant demurred to the complaint, and as cause of demurrer 
alleged : 

(474) I. That it appears upon the face of the complaint that the 
action cannot be maintained by the plaintiff in his own name 

for any of the matters therein alleged. 
11. That the action can only be maintained for any matters in the 

complaint alleged in the name of the State of North Carolina. 
111. That the complaint fails to allege that the return was false 

within the knowledge or belief of the defendant, and was not honestly 
and in good faith made under belief of its truth. 

IV. That it does not appear that any false return was made. 
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V. That the complaint does not state a cause of action against the 
defendant. 

VI. That the complaint does not show any cause of action accruing 
to the plaintiff. 

Upon the hearing the court rendered judgment sustaining the de- 
murrer, and thereupon the plaintiff appealed. 

R. B. Peebles, for appellant. 
Barnes and Smith  & Strong, contra. 

READE, J. We decide the case against the defendant with reluctance, 
because he is only charged with "false return'' in endorsing the date 
when money was collected under execution as 6th January, when in 
fact it was not collected until some ten days after. This, although 
untrue in fact, is consistent with mistake or inadvertence. And, coupled 
with the fact that  no fraud is charged, and especially with the fact that 
the amount collected was the amount returned, so that he was in no 
way benefited; it seems to be a hardship to put upon him a penalty of 
$500. If it had been charged that he did it deceitfully or fraudulently, 
or that he derived any benefit from it from which a corrupt purpose 
might be inferred, it would be very different. And our first impression 
was that  i t  was necessary to charge that he did i t  deceitfully, and 
if it were an open question, we would probably so hold; but the (475) 
contrary has been expressly decided in Ledbetter v .  Arledge, 53 
N.  C., 475, and several other cases therein cited, that a criminal intent 
is not necessary; it is only necessary that the return should be untrue. 

Any hardship resulting from this rule may be relieved, and will be 
relieved by our law of amendments. If a return is false by mistake or 
inadvertence, the court will allow the sheriff to amend his return, so as 
to speak the truth. If the return is false of purpose, then no amend- 
ment will be allowed, and the penalty will be recovered. It is of great 
importance that judicial proceedings and all executions and returns of 
process should be absolutely truthful. 

There is error. This will be certified. 
PER CURIAM. Judgment reversed. 

Cited: Finley v. Hayes, 81 N.C. 370; Harrell v .  Warren, 100 N.C. 
263,264,266; Williams v. Weaver,  101 N.C. 2 ;  Stealman v .  Greenwood, 
113 N.C. 358. 
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I L. D. TRIPLETT AND WIFE V. W. P. WITHERSPOON ASD OTHERS. 

A deed cannot be used to support a title until the same is proved and regis- 
tered; and if a deed be lost, which has never been proved and registered, 
no legal title vests in the grantee. 

Equity mill not interfere to enforce a contract founded in f raud ;  certainly 
not against a purchaser for value, hut will leave the parties to their legal 
rights. 

CIVIL ACTION, in the nature of Egectment, tried before Furches, J., 
a t  Fall Term, 1875, of the Superior Court of CALDWELL County. 

The case was before this court a t  January, 1874, and the facts are 
fully reported in 70 N. C., 589. 

(476) There was a verdict and judgment in favor of the plaintiffs, 
and the defendants appealed. 

G. N. Folk, for the appellants. 
R .  F. Armfield and Johnstone Jones, contra 

READE, J. If the plaintiffs' deed had not been lost, and had been 
registered, their title would have been perfect; for although their deed 
was fraudulent, as against creditors, and although Witherspoon, the 
defendants' intestate, was a purchaser for value, yet, as he purchased 
with knowledge of the fraudulent conveyance to  the plaintiffs. he is 
bound by it. And this is under our statute of 1840, altering 27th Eliza- 
beth. Hiatt  v. Wade, 30 N. C., 340; Triplett v. Witherspoon, 70 N. C., 
589. 

But as the plaintiffs' deed is lost, and has not been registered, the 
legal title has not vested in them. Bat. Rev., Chap. 35, Sec. 1 Wilson 
v. Sparks, 72 N. C., 208; Hogan v. Strayhorn, 65 N. C., 279. 

One of two things is necessary to  be done before the legal title can 
vest in the plaintiffs: set up the lost deed and register a copy, or declare 
the defendants trustees for them, and compel a conveyance of the legal 
title. This involves the aid of a Court of Equity. Equity will not 
interfere to  set up any transaction founded in fraud; certainly not 
against a purchaser for value, but will leave the parties to their legal 
rights. 

There is error. This mill be certified. 
PER CURIAM. Judgment accordingly. 

Cited: McMillan v. Edwards, 75 N.C. 82; Beaman v. TT7inz~nons, 76 
N.C. 44; Hare v. Jernigan. 76 N.C. 474; Ryan v. McGehee, 83 N.C. 503; 
Davis v. Imcoe, 84 N.C. 403; Southerland v. Hunter, 93 K.C. 312; 
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Anderson v. Logan, 99 N.C. 475; Jennings v. Reeves, 101 N.C. 450; 
Respass v. Jones, 102 N.C. 11; Bank v. Adrian, 116 N.C. 539, 549; 
Wilson v. Wilson, 117 N.C. 352. 

JAMES M. MULLEN, ADM'R v. W. E. WHITMORE AND OTHERS. 

A bond given by a deputy sheriff to the sheriff, to secure the faithful perform- 
ance of his duties, is a private bond for which no form is prescribed by 
statute, and in which any condition may be inserted which will carry 
out the intent of the parties; nor is such bond subject to the rules which 
govern the construction of the sheriff's official bond. 

Where the condition of the bond of the deputy sheriff was, that  he "shall due 
return make of all moneys received by him, and in al l  respects execute 
faithfully, and fully discharge the duties of said office and pay over 
all  moneys that  may come into his hands a s  deputy sheriff, when and 
to whom it properly belongs": Held,  that  a failure to pay over to the 
sheriff the public taxes collected by such deputy, was a breach of the 
conditions of his bond, for  which he and his sureties were liable. 

CIVIL ACTION upon a bond, tried before Watts, J., a t  Fall Term, 1875, 
of the Superior Court of HALIFAX County. 

The complaint alleged substantially the following facts: 
On the 1st January, 1871, and from that date to the time of filing 

the complaint, the plaintiff has been sheriff of the county of Halifax. 
In  the month of March, 1871, the plaintiff appointed the defendant 

W. E. Whitmore a deputy sheriff of the said county, and said defendant 
accepted the appointment and executed a bond with the other defend- 
ants as sureties, in the penal sum of fifteen hundred dollars. The con- 
dition of the bond was as follows: 

"The conditions of the above obligation is such that whereas the said 
John A. Reid, on the -- day of March, 1871, appointed William E. 
Whitmore of said county, a deputy sheriff for said county, with author- 
ity in said county to execute all such processes appertaining to his 
office of sheriff or constable as the said sheriff himself can execute; 
Now therefore, if the said William E. Whitmore, deputy sheriff as afore- 
said, shall truly execute all the duties of deputy sheriff and constable 
and in every respect execute all mandates and orders issuing 
from the courts of any Justice of the Peace for said county of (478) 
Halifax, and due return make thereof of all moneys received by 
him and in all respects execute faithfully, and fully discharge the duties 
of saia 4 k e  and pay over all moneys that may come into his hands as 



IN T H E  SUPREME COURT. [ 74 

deputy sheriff when and to whom it properly belongs, then this bond 
shall be void, otherwise to  remain in full force and virtue." 

That after the appointment of the defendant as deputy sheriff and 
after the execution of said bond and after the defendant W. E. Whit- 
more had entered upon the discharge of his duties as deputy sheriff, the 
plaintiff placed in his hands for collection a list of taxable property 
for the townships of Caledonia and Palmyra, which taxes were levied 
by lawful authority and due the State of North Carolina, and Halifax 
County, for the years 1871-72. 

The said defendant collected a large amount of the taxes specified 
in said lists and failed to  pay over and account for to  the plaintiff 
divers of said taxes by him collected, although the same has been 
frequently demanded by the plaintiff. 

At December Special Term, 1874, the death of the plaintiff was sug- 
gested, and upon motion Jas. M. Mullen, administrator of the deceased, 
was made a party plaintiff. 

The defendants demurred to the complaint and as ground of demur- 
rer alleged: 

That the complaint does not state facts sufficient to constitute a 
cause of action because: 

1. The nature of said taxes does not appear. 
2. The plaintiff cannot recover on the bond for the cause of action 

alleged in the complaint. 
Upon the hearing the demurrer was overruled by the court, and leave 

granted the defendants to  file and answer. From the judgment over- 
ruling the demurrer, the defendants appealed. 

(479) Hill, for the appellants. 
Mullen & Moore and Walter Clark, contra. 

SETTLE, J .  The defendants insist that their bond shall be interpreted 
by the rules which govern the construction of the official bonds of a 
high sheriff, drawn in pursuance of the statute, specifying what bonds 
shall be given and the conditions of the same. 

But there is a wide difference between them in almost every respect. 
The one is an official bond of a public officer, the form and conditions 
of which are fixed by law; the other is the private bond of an individual, 
for which no form is prescribed and in which any conditions may be 
inserted which will carry out the intents of the parties. No one can 
doubt that the intention of the parties, in inserting, among others, the 
condition that  the defendant "shall due return make thereof of all 
moneys received by him, and in all respects execute faithfullv, and 
fully discharge the duties of said office and pay over all moneys that 
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may come into his hands as deputy sheriff, when and to whom it  prop- 
erly belongs," etc., was to  make the defendant liable for all such 
breaches as are assigned in the plaintiff's complaint. 

The collection of taxes is the common and ordinary work of a deputy 
sheriff. The high sheriff appoints his deputies and is responsible for 
their action. He appoints them generally or specially, with or without 
bond, as he sees fit, and if he takes a bond it is a matter between him 
and his deputy, with which the public has no concern. 

We are of opinion that  the breaches assigned are embraced in the 
conditions of the bond. 

The judgment of the Superior Court is affirmed. 
Let this be certified. 
PER CURIAM. Judgment affirmed. 

ELIJAH PEELE v. HENRY WIIITE, DX'R OF JESSE JESSOP, AXD OTHERS. 

A agreed, in consideration of the use of his farm, to board B, his father-in-law; 
no time being fixed upon when such boarding was to cease, B continued 
to board with him until his, B's death. For several months preceding 
B's death, he was very ill, requiring constant nursing, day and night, 
so that A and his family were put to much trouble and expense. I n  a n  
action by A against the administrator of B to recover for the extra trouble 
and expense consequent on B's helpless condition during his sickness, 
a s  upon a quantum meruit: I t  was held, 1. That the agreement must be 
taken to have been to board B from the date thereof, up to the time of 
his death: 

. 2. That  his Honor, on the trial in the court below, did not err  in his 
charge to the jury, that  if A did not intend, while the extra services 
were being rendered, to make a charge against B therefor, he could not 
afterwards do so. 

CIVIL ACTIOK, tried before Eure, J., at Fall Term, 1875, of PER- 
QUIMANS Superior Court. 

The suit was brought to  recover the sum of $621.50, alleged to be due 
the plaintiff on account of services rendered the testator of the defend- 
ant White. 

It was in evidence that the plaintiff married the testator's daughter, 
and that for nine years before the death of the testator, by agreement 
boarded him for the rent of his farm. The board was a fair price for 
the rent. 

The testator devised his land to his daughter, the wife of the plaintiff. 
I n  Noveniber, 1873, the testator was attacked by paralysis, which ren- 
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dered him as helpless as a child. He was so afflicted for seven months; 
requiring the constant attention of the plaintiff and his wife and family. 
During the seven months, the testator required nursing day and night, 
by two persons. 

During these seven months neither the plaintiff or his wife undressed 
and went to bed, but spent every night in his room. He required 

(481) medicine a t  intervals of two hours during his entire illness. He  
had to be removed very often to  change his position, which was 

always done or assisted in, by the plaintiff and his wife. To remove 
him required the aid of four persons. 

It was shown by all the witnesses that  the services rendered were 
worth the sum demanded. 

During his illness the testator said to  the plaintiff and his wife, that 
the gifts by his will would not pay him for their trouble in taking care 
of him in his sickness. 

Visitors set up with the testator every night, for whom entertainment 
was provided by the plaintiff. A great many persons visited him during 
the day through his illness, and the plaintiff entertained them, and 
cared for their stock. 

The plaintiff testified, that he had the purpose to  charge for their 
services during the illness of the testator, but did not reduce it to writ- 
ing until after his death. 

The account does not include any charge for board during the illness 
of the testator. 

The defendants requested the court to  charge the jury: That the 
relationship between the parties repelled the implied obligation to  pay, 
which would arise between strangers. 

His Honor refused the instruction, and charged the jury that the 
relationship did not repel the presumption, but that  near relationship 
was some evidence that  such services were rendered gratuitously. That 
if the plaintiff did not intend to charge for the services while being 
rendered, he could not afterwards make the charge. The plaintiff 
excepted. 

The jury returned the following verdict: "We believe from the 
relationship that  the services rendered were presumptive gratuity; and 
the  plaintiff not entitled to recover." 

The court rendered judgment against the plaintiff for costs upon the 
verdict, and thereupon the plaintiff appealed. 

Gillianz & Prziden, for the appellant. 
N o  counsel contra, in this court. 
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PEARSON, C. J. The charge of his Honor is in conformity to (482) 
the doctrine announced in Hauser v. Sain, post, 552. If by rea- 
son of the relationship and the other circumstances, to wit: plaintiff 
and his wife, had the possession of the testator's farm on an agreement 
to furnish him with board for the use of the farm; the testator by his 
will gives the land to his daughter, the wife of plaintiff; no time is fixed 
during which the plaintiff was to board the testator for the use of the 
farm. So we must take i t  that the agreement covered the whole time 
up to the death of the testator. They agreed to board him for "better 
or for worse" up to his death, and although for the last seven months 
the plaintiffs were subjected to heavy charges, we can see no principle 
upon which they can get rid of the special contract and fall back upon 
a quantum meruit: 

The verdict is not very intelligible, but on the whole, we are satisfied 
the jury, although they may not have exactly comprehended the 
charge, mean to say that the plaintiff, while the services were being 
rendered, had no intention of making a charge for extra services and 
expenses. 

No error. 
PER CURIAM. Judgment affirmed. 

ALEXANDER MITCHELL AND OTHERS V. DAVID N. RILBURN, TREASURER, 
ETC. 

It is  error i n  the  court below, to grant a n  appeal from the refusal of his Honor 
to grant  a motion made by defendant, to dismiss the proceedings; a n  
appeal thus improvidently granted will be dismissed in this court. 

When a motion to dismiss the proceedings is overruled below, his Honor 
should proceed with the trial, leaving the parties to save their rights 
by exception; so that  when final judgment is rendered, the appeal will 
present to this court, the questions raised upon the trial, a s  well a s  the 
motion to dismiss. 

This was a SPECIAL PROCEEDING, under the act of March 3d, 1875, 
heard before Seymour, J., at  Chambers, in CRAVEN County, October 
16th, 1875. 

The proceeding was instituted upon the affidavit of the plaintiffs 
against the defendant, who is the treasurer of Craven County, on 
the ground that the surety on his official bond is insufflcient. Upon the 
affidavit filed, the court ordered the defendant to appear at  Chambers 
on the 9th day of October, 1875, and justify his said bond by evidence 
other than that of himself and his sureties. 
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The parties appeared on the return day of said order, and the case 
was adjourned to the 16th of October, a t  which time all the parties 
being present, the defendant moved to vacate the order and to dismiss 
the proceeding, on the ground that  the act of March 3d, 1875, under 
which the proceeding was instituted, was unconstitutional and void. 
The motion was overruled, and the defendant appealed. 

Green, Stevenson, and Lehnzan, for the appellants. 
Hubbard, contra. 

(484) BYNUM, J. The appeal was premature, and should not have 
been allowed, from a mere motion to  dismiss the case. When 

his Honor denied the motion to  dismiss, he should have proceeded with 
the trial, leaving the parties to  save their rights by exception, as 
well to  the refusal to  dismiss, as to the admission or rejection of evi- 
dence, which might have been offered in the progress of the trial, in 
support of the petition. So that when the final judgment was rendered, 
the appeal would properly present to this court the grave questions 
raised below, both as to the constitutionality of the act of 1874-75, 
Chap. 120, and the construction to be placed upon its provisions. 

The appeal, having been improvidently granted, must be dismissed. 
C. C. P., Sec. 299; Childs v. +%fartin, 68 N. C., 307; Gray v. Gaither, 
71 N. C. 55. 

PER CURIAM. Appeal dismissed. 

Cited: 111itchelL v. Hobbs, 74 N.C. 485; Mitchell v. West, 74 N.C. 
486; Crawley v. Woodfin, 78 N.C. 6; McBryde v. Patterson, 78 N.C. 
416; Xutton v. Schonwald, 80 N.C. 23; R.  R. v. Richardson, 82 N.C. 
344; Gay v. Broolcshire, 82 N.C. 411; McPeters v. Ray 85 N.C. 465; 
Xcroggs v. Stevenson, 100 N.C. 358; Plemmons v. Improvement Co., 
108 N.C. 616; Cameron v. Bennett, 110 N.C. 278; Joyner v. Roberts, 
112 N.C. 114; Williams v. Bailey, 177 N.C. 40; Pender v. Taylor, 187 
N.C. 251; Gilliam v. Jones, 191 N.C. 622; Bellc's Department Store 
v. Guilford County, 222 N.C. 451. 

ALEX. MITCHELL AND OTHERS V. ORLANDO HUBBS, SHERIFF, ETC. 

(For the Syllabus, see the next preceding case of Mitchell and others v. 
Kilhrcrrt, Trensztrer, etc.) 
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This was a SPECIAL PROCEEDING, instituted under the provisions 
of the act of March 3, 1875, heard by Seymour, J., a t  Chambers, 
in  CRAVEN County, October 16th, 1875. 

The plaintiffs filed an affidavit that they had made diligent inquiry 
as  t o  the sufficiency of the official bond of the defendant, who is sheriff 
of the County of Craven, and that  they verily believed said bond to 
be insufficient, in the ability of the sureties thereto. 

Upon this affidavit the court issued an order to  the defendant to  
appear on the 9th of October and justify said bond by evidence other 
than  tha t  of the defendant or his sureties. 

The case was continued until October 16th) when all the (485) 
parties being present, the defendant moved the court to  dismiss 
the proceeding, on the ground that  the act of March 3d, 1875, was 
unconstitutional. The motion was overruled and the defendant ap- 
pealed. 

Green, Stevenson and Lehman, for the appellant. 
H u b  bard, contra. 

BYNUM J. This is a proceeding under Chap. 120 of the Acts of 
1874-75, to  cause the defendant to  justify his bonds as Sheriff of 
Craven County. The facts and the judgment of the court below, are 
the same as in the case of Mitchell et al., v. Kilburn, ante, 483. The 
opinion of the court in that case applies to  this. 

There is no error. 
PER CURIAM. -4ppeal dismissed. 

Cited: Mitchell v. Wes t ,  74 N.C. 486. 

ALEX. MITCHELL AR'D OTHERS V. I. E. WEST, CLERK, ETC. 

(For the Syllabus, see the preceding case of Mitchell and others u. Kilburn, 
Treasurer, etc., page 485.) 

This was a SPECIAL PROCEEDING under the Act of March 3rd, 1875, 
heard before Seymour J. a t  Chambers in CRAVEN County, October 
16th, 1875. 

The plaintiffs filed an affidavit that  they had made diligent enquiry 
as to  the sufficiency of the official bond of the defendant who is Clerk 
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of the Superior Court of Craven County, and they believed the same 
is insufficient in the ability of the sureties thereto. 

(486) Upon this affidavit the court issued an order to the defendant 
to appear a t  Chambers on the 9th of October, 1875 and justify 

said bond by evidence other than that of himself or his sureties. 
The case was continued until October 16th, when all the parties 

being present the defendant moved to vacate the order and dismiss 
the proceeding on the ground that the Act of March 3, 1875, was 
unconstitutional. The motion was overruled and the defendant ap- 
pealed. 

Green, Stevenson and Lehman, for the appellants. 
Hubbard, contra. 

BYNUM J. This is a proceeding against the Clerk of the Superior 
Court of Craven County, to cause him to justify his bond as Clerk. 
The opinion and judgment of the court in the case of Mitchell, et al., 
v. Kilburn, ante, 483, and Mitchell v. Hubbs, ante, 484. 

PER CURIAM. Appeal dismissed. 

ALEXANDER MITCHELL AND OTHERS V. T H E  BOARD O F  COMMIS- 
SIONERS O F  CRAVEN COUNTY. 

The plaintiffs, tax-payers in Township No. 8, obtained a temporary re- 
straining order, restraining the defendants from collecting certain taxes 
to pay the accumulated debt of the township, and to defray the current 
expenses thereof; alleging in their complaint that  the debt was fraudu- 
lent, had never been legally audited, and had been ordered by the defend- 
ants to be paid a s  a whole, "or in a batch," and not each claim separately. 
The answer of the defendants deny each and every material allegation 
in the complaint: Held,  that  his Honor, who heard the case after the 
answer was filed, did not err  in  vacating the temporary restraining order, 
and suffering the defendants to collect the t ax  already levied. 

CIVIL ACTION, for an Injunction, heard before McKay, J., at  Fall 
Term, 1875, of CRAVEN Superior Court. 

The complaint alleges: The plaintiffs are citizens of the County of 
Craven, and residents and tax-payers of township No. 8. 

In  the year 1873, the township trustees of said township levied 
taxes upon the property therein and upon the polls, to pay a large 
pretended, but unfounded debt, alleged to have been accumulating for 
several years. That no tax had been levied previously to pay the 



N. C. 1 JANUARY TERM, 1876. 

actual current expense of each year, and the tax thus levied amounted 
to about the sum of $3,000. . 

To prevent the collection of said illegal tax, certain tax-payers, 
among them a portion of the plaintiffs, obtained an injunction re- 
straining said trustees from collecting said tax, which is now pending 
on appeal in the Supreme Court, and still in force. 

At a recent meeting of the Board of Commissioners of Craven 
County, held on the second Monday of May, 1875, the defend- 
ants levied a tax of 6$5 cents on the $100 worth-of property, (488) 
and 19 cents on the poll, in said township, to be applied to the 
payment of the aforesaid claims, the collection of the tax to pay which, 
had been enjoined as aforesaid. 

The said pretended claims, the plaintiffs charge, have never been 
audited and examined, as prescribed by law-no account on oath hav- 
ing been rendered to said board, nor made out in items, nor is any 
affidavit attached to and filed with it, that the services therein charged 
for have been, in fact, made and rendered, and that no part thereof has 
been paid or satisfied; nor is the time necessarily devoted to the per- 
formance thereof stated. That a large number of accounts of various 
persons, and for different periods of time, have been allowed by the 
defendants, the originals of which have not been filed, but the whole 
thrown together in one general account, and all in the handwriting of 
the clerk of said township trustees, and so far as appears from the 
records of the defendants, have not been proved a t  all, and this entire 
batch of accounts have been allowed en masse. On the outside of said 
text of accounts is the following endorsement: 

"May 17th, 1875. 
"Ordered: That the within accounts of township No. 8 are hereby 

audited, and the whole amount of taxes to pay the same shall be 6% 
cents on the $100, and 19 cents on the poll. 

(Signed.) "JOHN PATTERSON, Chairman." 

A large portion of said accounts were never due by said township, 
but were fraudulent and illegal. 

Said levy is illegal and void for the further reason that  it is to pay a 
new debt, pretended to be due, contracted since the adoption of the 
present Constitution of the State, and extending over periods of five 
or six years, and which has never been submitted to and ap- 
proved by the qualified voters of said township, and which tax, (489) 
if collected, will exceed the sum of one thousand dollars. 

That at  the meeting of said Board, held in the month of June last, a 
part of the plaintiffs applied to the defendants to reconsider their 
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action, and proposed to shorn that said action was not authorized, but 
forbidden by law, and the said board refused so to  do, and avowed their 
purpose to  collect said tax unless restrained by law. 

The plaintiffs demanded judgment: That the defendants be re- 
strained and enjoined from collecting said tax or any part thereof, etc. 

Upon the foregoing complaint his Honor, Judge McKny, upon motion 
a t  Chambers, granted a restraining order until the cause should be 
heard before Seymozw, J., within ten days; a t  a time to be designated 
by him. 

The cause was heard before Seymour, J., on July 15th, 1875, when 
the defendants filed an answer the material allegations of which are 
stated in the opinion of the court. 

Upon the hearing the restraining order xvas vacated and the plaintiffs 
appealed. 

Clarke & Roberts, for the appellants. 
Lehman, contra. 

READE, J. The defendant levied a tax in township No. 8, and the 
plaintiffs seek to enjoin the collection: first, because they say the debts 
t o  be paid are mostly fraudulent, and secondly, because they say the 
debts have never been audited by the defendants as the law requires. 
They say that no taxes have been levied in the township for several 
years, and that  now false claims are presented and allowed; and that  
the defendants, instead of passing upon each claim separately according 
to its merits, allowed the claims in a "batch," and ordered them to be 
paid. They do not specify, however, a single claim which they allege 

to  be fraudulent. 
(490) The answer meets every charge fully, with a denial. No taxes 

have been collected for the township for several years and the 
"necessary expenses" remained unpaid, and certificates had issued from 
time to time to those entitled. And now they have all been presented 
amounting to about $1,900.00. For some reason, the defendants abated 
the whole amount of the claims to $900, and ordered them to be paid t o  
that amount pro mta.  The creditors may have had some right to com- 
plain a t  this disposition of their claims; but certainly the taxpayers had 
not. The defendants say, that they did fully consider and audit all the 
claims presented, and found them to be due for necessary expenses, 
which distinguishes this case from Weinstein v. Commissioners of Sew 
Bern, 71 N. C., 535. 

To allom- the necessary expenses of a township or county to  accumu- 
late for years instead of laying taxes yearly to  pay the same, is unques- 
tionably bad policy; but i t  is not a policy which this court can control. 
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The plaintiffs make complaint as to the formalities of auditing the 
accounts by the defendants, but there is nothing affecting the merits. 
The items of the account-list of the claims-accompany the answer, 
and no one of them is specifically assailed by the plaintiff. 

The enjoining the collection of whole tax lists, thereby stopping the 
wheels of government, ought only to  be allowed in plain and extreme 
cases. 

There is no error. Let this be certified. 
PER CCRIAM. Judgment affirmed. 

STATE v. LEANDER CRUSE. 
(491) 

Upon the trial of an indictment for larceny, i t  appeared that  the officer who 
arrested the prisoner, in order to restrain him from violence, tied him: 
that  shortly thereafter, the prisoner said t o  the officer, "if you will 
untie me, I will tell you all about it:" and upon being untied, made 
certain confessions: Held,  that  in the absence of erideiice tending to 
show that  the tying was painful, and to be relieved of the pain, formed 
an inducement to his subsequent confession, the admissions made were 
competent evidence against the prisoner. 

INDICTMENT, for Larceny, tried before Purches, J., at Fall Term, 
1875, of IREDELL superior Court. 

The State introduced one Sharpe to prove the declarations of the 
prisoner. The counsel for the prisoner objected to  the admission of the 
evidence on the ground that they TTere improperly obtained Sharpe 
testified: That  he was deputized to arrest the prisonw, that  he found 
him a t  Damascus church, on Sunday night; the r~rlsoher wab standing 
outside the church, and the services mer0  hen going on; he arrested 
him and, for the purpose of preVen+illg a disturbance of the congrega- 
tion, he carried the  prisonc~ ~ f l  some forty yards. Soon thereafter a 
deputy sheriff and seTrcial other persons came up. The sheriff asked the 
prisoner wllat ..-,.stthe matter, the prisoner replied "nothing," and com- 
mencPd ddncing and cutting up. Sharpe then s a ~ d  to the prisoner, "If 
,,d don't behave yourself I will tie you," to which the prisoner replied 
with an  oath, that  it would take a better man than he was to tie him. 
The prisoner was then tied. Soon after being tied, he said: "If you 
will untie me I will tell you all about it." He  was then untied, and 
made a statement. 

The counsel for the prisoner renewed the objection. Objection over- 
ruled by the court, and the prisoner excepted. 
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(492) The confessions of the prisoner were given in evidence. The 
jury rendered a verdict of guilty and the prisoner moved for a 

new trial. Motion overruled, judgment and appeal by the prisoner. 

Scott & Caldwell, for the prisoner. 
Attorney General Hargrove, for the State. 

RODMAN, J. An officer who arrests a person charged with crime, has 
a right to tie him, if he thinks it necessary to do so, either to prevent 
his escape or to prevent violence to himself or others. State v. Stalcup, 
24 N. C., 50. From the fact that the officer tied the prisoner under the 
circuinstances set forth, no inference can be drawn of a purpose to 
frighten him so as to induce a confession. It is admitted law that the 
confessions of a prisoner cannot be received as evidence against him, 
unless it appears that they were made freely and without the induce- 
ment of hope or fear. If a person in authority (as the constable on this 
occasion was) presents even a very slight inducement to the prisoner to 
confess, his confessions thereafter made are inadmissible. The prin- 
ciple is discussed with much ability in Regina v .  Moore, 12 E. L. & 
E. R., 583, and in Regina v. Baldry, Id., 590. See also 1 Greenl. Ev., 
S. 219; State v. Davis, 63 N. C., 578; State v .  Moore, 2 N. C., 482. It 
is held in many cases that the mere fact that the prisoner was under 
arrest when he made the confessions, does not render them incompetent, 
unless some inducement had been held out to him. State v. Jefferson, 
28 N.  C., 305; State v .  Parish, 44 N. C., 239. 

In  the present case the prisoner not long after he had been tied, said: 
('If you will untie me, I will tell you all about it." The constable then 
untied tho prisoner, and the prisoner then stated that he and another 
broke into the Posecutor's house and took the property mentioned in 
the indictment, and he b d  the officer to the place in which it had been 

concealed. 
(493) If it appeared that the t4;"cz was so done as to produce pain, 

and that to be relieved of the pain fqrmed an inducement to the 
subsequent confession, we should not hesitate t b  reject it. Nothing is 
more abhorrent to our law than confessions extorted ;, t,orture, or by 
the fear of it, or by the hope of being relieved from it. But A ampears 
in the present case that the tying was resorted to, to restrain the v;+ 

lence of the prisoner. It does not appear that it was painful, or that 
it was continued longer than was necessary for the object in view. The 
confessions were made after the prisoner was released from his bonds. 
We think they were properly admitted in evidence to the jury, subject 
as to their credibility, to be affected by all the circumstances attending 
them. Of their credibility, under the circunistances, the jury was tho 
proper judge. 

372 
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As in our opinion all the confessions were admissible, it is unnecessary 
to consider separately that part of the prisoner's statements which 
relates to the goods having been deposited by him in the place where 
they were afterwards found. 

Judgment affirmed. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: X. v. Sanders, 84 N.C. 731; S. v. Ejler, 85 N.C. 590; S. v. 
Rogers, 112 N.C. 876. 

GEORGE T. DANIEL. Ex'R., V. THE BOARD OF COMMISSIONERS O F  
EDGECOMBE COUNTY. 

A contract for the loan of money made by the late County Courts for  the 
support of the paupers in their respective counties, was ultravires, and 
therefore void. 

The denial of the power of a municipal corporation to borrow money is not 
inconsistent with a n  admission of its power to contract debts for  legitimate 
purposes : 

Therefore, where a County Court in 1864, had purchased supplies for the 
support of the poor, and to pay therefor and purchase other necessary 
provisions, borrowed money of the plaintiff: I t  was held, that the plaintiff 
was entitled to be subrogated to the rights of the creditors whose debts 
he  paid, and recover a s  their substitute the value of what he paid, a s  
upon a quantum rneruit, according to the legislative scale. 

A defendant will not be permitted to plead the statute of limitations, when 
i t  appears that the plaintiff delayed bringing his action, under a n  agree- 
ment with the defendant that such action should abide the decision of 
another already instituted, and involving the same merits. 

CIVIL ACTION, tried before Seymour, J., at  July Term, 1875, of 
EDGECOMBE Superior Court, upon the following 

CASE AGREED: 

At a regular term of the late County Court of Edgecornbe County, 
held a t  Tarboro on the fourth Monday of February, 1864, a majority 
of all the justices being present, an order was made in the words and 
figures following : 

"It appearing to the satisfaction of the court that i t  will require a t  
least $25,000 for the support of the paupers of this county for the next 
twelve months, including the amount due for provisions now on hand 
and not paid for; and that  there is nothing in the hands of the Treasurer 
of the Board of Wardens to meet the same, wherefore it being the duty 
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of the court to provide for said deficiency, and the matter being 
(495) fully considered: I t  is ordered, by the court, a majority of the  

Justices being present, tha t  Thomas Norfleet, Treasurer of the 
said Board of Wardens, be and is hereby fully authorized and requested 
t o  borrow as i t  shall be needed, upon the faith and credit of the county, 
not exceeding in the aggregate the sum of $25,000, to be returned to  the 
lender or lenders two years after the termination of the present mar, 
in currency, the interest to be payable annually in currency also; tha t  
the said Thomas be, and he is hereby fully authorized as Treasurer of 
said Board, and in behalf of the county, to  sign certificates and deliver 
them to the persons froni whom he may borrow the money, setting 
forth therein the sum borrowed and the particulars of the loan, and that  
i t  be his duty to  report to the court a t  the next tern1 a statement in 
writing showing the amount borrowed from each person and the date 
of each certificate issued by him. I t  is further ordered, That  he borrow 
as much of the said sum as he can from the Wilson, and school funds of 
this county, receiving Confederate Treasury notes under $100, a t  par, 
but in borrowing from others tha t  he do so upon as favorable terms as 
possible for the county by giving public notice and inviting competition; 
and the money when thus realized is hereby appropriated for the sup- 
port of the paupers of this county in such matters as the Wardens shall 
direct." 

The Wilson fund was a fund in the hands of the Chairman of the 
County Court, delivered to him and his successors by the late Louis D .  
IVilson for the benefit of the paupers of said county. 

At  the same term of the court an  order was also made for borrowing 
money for the support of the families of indigent soldiers, but  this fund 
had no connection with that borrowed under the order above written. 

Thomas Norfleet, the Treasurer of the Wardens of the Poor, in pur- 
suance of said order, after public advertisement and after complying 

with all the directions contained therein, borrowed from John H. 
(496) Daniel, the testator of the plaintiff, for and on behalf of the 

county, the sum of two thousand three hundred and twenty-five 
dollars in Confederate Treasury notes, on the terms tha t  the county 
should pay for every dollar thereof 43 1-93 cents, being the sum of one 
thousand dollars, and issued to  said Daniel the following certificate: 

"TARBORO, N. C., April 9th) 1864. 
"This certifies that I, Thomas Norfleet, as Treasurer of the Board of 

Wardens for Edgeconibe County, in bebalf of said county, acting under 
authority conferred on me by the Court of Pleas and Quarter Session 
of said county, a t  February Term, 1864, have this day borrowed of 
John H. Daniel, the sum of two thousand, three hundred and twenty- 
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five dollars in Confederate Treasury notes, to  be repaid by the county 
a t  the end of two years after the expiration of the present war with the 
United States, at  the rate of forty-three 1-93 cents for every dollar so 
borrowed. Amounting to  one thousand dollars which last mentioned 
sun1 is to  carry interest from the date hereof, payable in currency on 
the 9th day of April in each and every year hereafter until the said sum 
of one thousand dollars shall be paid. I n  witness whereof I have here- 
unto subscribed my name the day and year above written. 

(Signed) "THOMAS KORFLEET, 
Treasurer Board of Wardens for Edgecombe County." 

The whole amount borrowed from individuals was $11,167 for which 
certificates were issued for $4,840.00, the residue of the $25,000 was 
borrowed from the \T7ilson fund and the common school fund. 

The price agreed to be paid for said Confederate Treasury notes was 
the cornmon price for which they could be obtained a t  that time, and 
the money so borrowed was used by the Treasurer of the Board of 
Wardens for the support of the paupers. 

John H. Daniel died in the year 1873, leaving a last will and (497) 
testament, in which the plaintiff was appointed his executor, and 
he has duly qualified as such. 

At an adjourned meeting of the Board of County Commissioners for 
said county, held April 29th, 1873, William H.  Johnston, Esq., an 
attorney a t  law, came before the Board and stated that  he held, as 
attorney for the plaintiff's testator, the above certificate, and a similar 
one issued to Austin, Sorfleet & Co. ; that similar certificates were issued 
to and held by others; that the holders desired to test the liability of the 
county on the same, and suggested that the most economical way was 
to  let the firm of Austin, Sorfleet 85 Co. decide all claims. To this he 
understood them to assent and four of the members of the Board (there 
being a vacancy,) accepted service of the writ of summons issued 
against them by Austin, Norfleet 85 Co., by writing their names then and 
there on the back of said summons, and on account of this agreement 
no suit was brought on the certificate of the plaintiff. Capt. W. S. 
Duggan n-as Chairman of the Board, and spoke for the Board; no vote 
was taken. 

The suit of Austin, Norfleet & Co., was heard before Judge Moore, a t  
July Term, 1874, of said court, but before his Honor had announced 
his decision upon the liability of the defendants, and after the close of 
the argument, the plaintiffs proposed to the defendants t o  accept the 
scale value of the money loaned, and the proposition was accepted, and 
the suit compromised. 



IN THE SUPREME COURT. [ 74 

At the session of the Board of Commissioners held on the first Mon- 
day in January, 1875, the plaintiff applied to the defendants to pay 
the certificate above named, but the defendants refused to pay the same. 

Upon the foregoing state of facts the court held: 
1. The original certificate of April 9th, 1874, was invalid, not being 

under seal. 
2. The defendants made no new promise in April, 1872, suffi- 

(498) cient to repel the bar created by the statute of limitation. 
3. The proposition of Mr. Johnston to make the case of Austin, 

Norfleet & Co. a test case, was not voted on by the Board. 
4. The action of the Board, if any, on said proposition was not 

recorded in the minutes of said Board. 
Judgment was accordingly rendered for the defendants and the plain- 

tiff appealed. 

Howard & Perry, for the appellant. 
Phillips, contra. 

RODMAN, J .  1. The first question we have to consider is the authority 
of the County Court of Edgecombe to borrow money in 1864, for the 
support of the county poor, for the ensuing year. As the money was 
borrowed in 1864, the case is unaffected by the Constitution of 1868. 
Municipal corporations being the creatures of statute law, possess no 
powers but those which are given to them by statute; that is to say, by 
the Constitution or some Act of the Legislature. 

The general question of the power of a municipal corporation to 
borrow money, is discussed in 1 Dillon Mun. Corp. Sec. 83, and among 
the cases to which the author refers, that of Ketchum v. City  of Buffalo, 
14 N. Y., 356, seems particularly deserving of attention for its reason- 
ing; for the point was not decided. Without undertaking to lay down 
a rule of universal application, we think that there was nothing in the 
duties imposed upon the County Courts, or in the powers given to them, 
which required for their exercise, a power to borrow money, or from 
which such power could be fairly implied. By Chap. 86 of the Revised 
Code, the general care of the poor is given to Wardens, who are required 
t,o be annually elected by the County Courts. By Sec. 7, "On appli- 
cation of the Wardens, the Justices, when providing for other county 

revenue, may lay a tax sufficient for the maintenance of the poor, 
(499) which shall be collected and paid to the Warden," etc. This 

was the whole power of the County Court which is material to  
the present question. We are of opinion that the contract of the County 
Court with the testator of the plaintiff was ultra vires and void. This 
opinion is supported by that of the Supreme Court of New Jersey in 
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the very recent case of Hackettstown v. Swackhamer, 37 N. J. Law, 
(8 Vroom) 191, and by the Supreme Court of the United States in 
Mayor, etc., v. Ray, 19 Wall., 468. 

2. The denial of the power of a municipal corporation to borrow 
money, is not inconsistent with an admission of its power to contract 
debts for legitimate purposes. It is impossible to conceive how without 
this power, a County Court could perform the various duties imposed 
on it, for the welfare and good government of the county. Among these 
duties are included the building and repair of the necessary public build- 
ings and bridges, the paying of the salaries of certain officers, of jurors, 
and of witnesses in certain cases, and sometimes of prosecuting and 
defending suits. There is no authority which denies the power, and its 
possession is directly decided, or necessarily implied, in many cases 
decided in this court, of which Winslow v. Commissioners of Perquim- 
ans, 64 N. C., 218, and Yellowley v. Commissioners of Pitt, 73 N. C., 
164, may be taken as examples. The power to contract a debt is of 
necessity, but the power to borrow money is not, and though both are 
liable to abuse, the first is the less so. 

3. I n  the present case the County Court had purchased certain pro- 
visions for the poor, whereby they had contracted a debt, and the case 
states that the money which was borrowed from the testator of the 
plaintiff, and from others a t  the same time, was actually applied to the 
payment of that debt, and to purchasing other like supplies. All fraud 
is thereby excluded, and we see no reason why the plaintiff should not 
be subrogated to the rights of the creditors whose debts he paid, 
and recover as their substitute the value of what he paid. (500 

This agrees with what is said in Davis v. Commissioners of 
Stokes, ante, 374. 

The creditors of the county could certainly assign their claims, and 
their being paid in the manner stated, ought not in equity to be re- 
garded as an extinguishment. Equity will consider the money lender 
as an assignee of the original debt. 

Upon the principles here stated, every person who furnishes labor 
or materials upon a contract with county commissioners takes on him- 
self the burden of showing that  the debt was fairly contracted, and was 
for a purpose within the scope of their powers. And every one who 
lends money to county commissioners, is bound to show that it was 
faithfully applied to pay such debts, when he will be permitted to stand 
in the place of the creditors. 

4. The rule for ascertaining the value of what the plaintiff paid would 
not be the value of the Confederate money loaned by him as fixed by 
the agreement in 1864, for that contract, as we have seen, was void. 

377 
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There is, under the circumstances of this case, no practicable rule for 
ascertaining the value, except by the legislative scale. 

We think the plaintiff is entitled to recover according to that scale, 
unless he is barred by the-statute of limitations. 

5. H e  is barred, unless what took place between his counsel and the 
defendants, makes it against equity and good conscience for them to 
plead the statute. We are of opinion that  i t  does so make it. When 
the plaintiff, through his counsel, proposed to  the county commissioners 
tha t  his claim should abide the result of a trial in the suit of Austin 
against thein upon a similar claim, there was no dissent expressed. The 
commissioners accepted service of a summons issued a t  the instance of 
Austin, which seems t o  have been a part  of the plan for an economical 

determination of his claim, and that  of the plaintiff, and left the 
(501) plaintiff under the belief tha t  his proposition had been accepted. 

Tha t  no formal note was taken, and no record of the acceptance 
of the  proposition made, was not decisive. The law that a record shall 
be kept, of all resolutions and acts of the commissioners is directory 
only. I t  ought always to  be observed, and it is perhaps penal to neglect 
it, but i t  is not essential to the validity of their acts. Otherwise persons 
dealing with them who have no means of knowing whether a record is 
made or not, might be deceived and injured. 

The assent of defendants to this proposition was equivalent to  an 
agreement, that  the timc which should thereafter elapse, until the trial 
and determination of Austin's suit, should not be counted. Austin's suit 
was never tried, but was coinpromised by the parties to  it. 

The plaintiff was entitled to have until the next regular meeting of 
the con~missioners after he was informed of the  compromise, before he 
could be considered in mol-o, so that  the statute could run. Deducting 
this time of permitted delay, the plaintiff's claim is not barred. Judg- 
ment for the plaintiff according to the legislative scale, for the value of 
Confederate money. The judment being partly affirmed, and partly 
reversed, each party will pay his own costs in this court. 

PER CURIAX. Judgment accordingly. 

Cited: Somble v. Conzrs., 74 N.C. 422; Haymore v. Comrs., 85 N.C. 
270; Whitehurst v. Dey, 90 N.C. 543; Barcroft v. Roberts, 91 N.C. 369; 
Joyner v. Massey, 97 X.C. 151, 155; Cecil v. Henderson, 121 N.C. 247, 
248; Tomlinson v. Bennett, 145 N.C. 281; Oliver v. Fidelity Co., 176 
N.C. 601; Franklin 2).  Franks, 205 N.C. 98; Wilson v. Clement Co., 
207 N.C. 543; Jackson v. Parks, 216 N.C. 333. 
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N. M. LONG v. B. F. FINGER. 
(502) 

A and B entered into a parol contract for the sale and purchase of a to~r-n 
lot, B agreeing to pay two hundred and fifty dollars for the same within 
two years; B tool; possession and put improvements thereon to the value 
of one hundred and fifty dollars. When the purchase money became due, 
A tendered a deed and demanded payment; B was insolvent and failed 
to pay. I n  a suit to recover the possession, A claimed the lot without 
any allowance to B for his improvements ; B demanded pay for the same: 
Held, that  the court below did not err in giving the possession of the said 
lot to A, without any payment to B for his improvements: Held further, 
that  B might have sold his interest in the lot and retained of the sum 
the same sold'for, all  in excess of the just demands of A. 

This was a CIVIL ACTION, in the nature of Ejectment, tried a t  June 
Term, 1875, of HALIFAX Superior Court, before his Honor Judge  Watts. 

The following are the facts agreed and signed by counsel: 
I n  the month of ATovember, 1870, the plaintift' and defendant entered 

into a parol contract for the purchase of a lot in the town of Weldon, 
for the sum of two hundred and fifty dollars, to be paid in two years; 
the title to be conveyed to the defendant when the purchase money 
was paid. 

By  virtue of this contract, tlle defendant entered into possession and 
erected improvements on said lot; which are admitted to be worth one 
hundred and fifty dollars. 

After the purchase money became due, tlle plaintiff loaned the de- 
fendant one hundred dollars, upon the parol understanding that  if the 
defendant failed to  pay the sum so loaned within sixty days, the de- 
fendant would surrender the lot with the improvements thereon, and 
that  the contract of sale should be cancelled. After the purchase money 
and the money loaned became due, both were demanded by the plaintiff, 
he, a t  the  same time, tendering a deed to the defendant for the 
lot;  the  defendant did not comply with either demand, alleging (503) 
his inability to do so. The insolvency of the defendant, a t  the 
date of the denial, and now, is admitted. 

The action was commenced on the 9th day of April, 1873. The 
amended replication, which first sets up the one hundred dollars loaned, 
was filed a t  June (Extra) Term, 1875. 

The plaintiff claims: 
1. The possession of the premises, without any allowance to the 

defendant for his improvements. 
2. That  if any allowance be made the defendant for his improve- 

ments, tha t  he, the present plaintiff, is entitled to  an  offset of one hun- 
dred dollars, amount loaned the defendant, with interest, and for the 
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amount of the annual rental value of the premises, which is admitted 
to  be twenty dollars per annunz. 

The defendant claims: 
1. Tha t  he be allowed the value of his improvements, after deduct- 

ing the annual rental value of the premises. 
2. Tha t  no abatement of this sum shall be made on account of the 

one hundred dollars, because it is a distinct transaction, wholly dis- 
connected with the original purchase, and that it is not within the 
jurisdiction of the Superior Court, being under the sum of two hundred 
dollars. 

3. That  the promise made by the defendant in respect to  pledging 
the improvements for the one hundred dollars loaned, concerned the 
realty, and is void under the statute of frauds. 

Upon this statement of facts, his Honor decided that  the  plaintiff 
was entitled to the possession of the premises; and that the defendant 
was entitled to no allowance for the value of his improvements. 

Judgment in accordance with his Honor's decision, and appeal by 
defendant. 

Busbee & Busbee, for appellant. 
D a y  and Batchelor R. Son, contra. 

(504) RODMAN, J. The plaintiff has the legal title to the land in 
controversy, and is therefore admittedly entitled to recover un- 

less the defendant has some equity to restrain him. The defendant 
alleges that the plaintiff by parol agreed to convey the lot to him on the 
payment of $150; tha t  he thereupon entered into possession and put up 
improvements to the value of $150; he admits that he has never paid 
the plaintiff the purchase money and is unable to do so. He  contends 
tha t  he ought to be allowed the value of his improvements, or a t  least 
tha t  the premises be sold and any excess they may bring over the pur- 
chase money, and damages for withholding the possession, and the costs 
of this action, may be paid to him. 

I t  may be observed that although the contract was originally by parol 
and could not be enforced, yet as the plaintiff in his replication acknowl- 
edges the contract and offers to perform his part of i t  on perforlnance 
by the defendant, the defendant does not need any decree of a court to  
give him that  relief. I t  is competent for him to  sell his estate in the 
premises, and if he can obtain for them a price in excess of the just 
demands of the plaintiff, the excess will be his, unless the plaintiff will 
have in that erent a right to  tack on his subsequent loan of $100. As 
no case is before us calling for any opinion as to the plaintiff's right 
in tha t  respect, lye express none. 
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If the defendant cannot sell his estate in the premises subject to the 
plaintiff's claim, for anything, the inference is clear that  although his 
improvements have cost him something, they have added nothing t o  
the value of the lot. 

Beyond the remedy indicated, the defendant has no equity or title 
to  relief. He relied in the argument on the case of Albea v. Grifin, 
22 N. C., 9, and others, to  the effect that  if a vendee by par01 paid part 
of the purchase money, or entered and made improvements, although 
he could not enforce a specific performance on the ground of part per- 
formance, yet the vendor would not be allowed to turn him out without 
repaying what of the purchase money had been paid and making 
compensation for the improvements. Obviously the present case (505) 
does not stand on the same footing. Here the vendor does not 
set up the statute of frauds, but waives it, and is both willing and able 
to comply. The defendant alone is in default. 

There is no error, and the plaintiff is entitled to  judgment for the 
possession of the premises on the pleadings. The pleadings are so 
irregular, that we are somewhat a t  a loss what judgment ought t o  be \ 
given here. The replication is a departure from the cause of action 
alleged in the complaint; it contains irrelevant matter and offers no 
material issue. The rule, however, is that no matter a t  what stage of 
the pleadings a demurrer is put in, the court will look a t  all the plead- 
ings and give judgment in favor of the party entitled. The Judge was 
right, therefore, in giving judgment for the plaintiff for possession. He 
might, however, on the request of the plaintiff, have caused a jury t o  
be impaneled to  assess his damages. This he did not do, and it does not 
appear that the plaintiff requested it. I n  the absence of such a request, 
we do not feel called on to remand the case in order that  damages may 
be assessed. We therefore merely affirm the judgment below, with 
costs in this court. 

Let this opinion be certified. 
PER CURIAM. Judgment affirmed, with costs to the plaintiff in this 

court. 

T H E  RICHMOND & DANVILLE RAILROAD COMPANY V. THE BOARD 
OF COMMISSIONERS O F  ORANGE COUNTY. 

The real estate held by the N. C. Railroad Company, for right of way, station 
places, etc., is exempt from taxation until the dividend of profits of said 
company shall exceed six per cent, per anmum. As the said dividends have 
not a s  yet reached that amount the authorities of a county through which 
the  said road passes. have no power to tax the same. 
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It .  R. v. C O M M I S S I O N E R S  OF ORANGE. 

This was a PETITION praying a remission of certain taxes levied by 
the defendants upon the real estate of the plaintiffs, originally filed 
before the Board of Coinmissioners of ORANGE County, and carried 
thence on appeal to the Superior C o ~ ~ r t ,  where i t  was heard before 
Kerr, J., a t  Chambers. 

Upon the hearing of the petition the Board of Commissioners found 
the following facts: 

The Richmond & Danville Railroad Company has leased the road 
of the North Carolina Railroad Company for the term of thirty years 
from the 12th day of September, 1871, and by the terms of the lease 
agreed to pay taxes to  the State of North Carolina, to  a sum not exceed- 
ing $10,000 per annum during said term, if so much tax should be law- 
fully imposed on said railroad or any part thereof. 

Chap. 32, Sec. 5 of the laws of 1954-55, entitled "An act for the com- 
pletion of the North Carolina Railroad," which has been accepted a s  
an amendment to the charter of the North Carolina Railroad Company, 
by the private stockholders thereof, and made a part thereof, provides 
that  all real estate held by the N. C. R. R. Co., for right of way, station 
places of whatever kind and for work shop location, shall be exempt 
from taxation until the dividends of profits of said company shall 

exceed six per centum per annum. 
(507) The dividends of profits of said company have a t  no time 

exceeded six per centum per annum. 
I n  pursuance of Chap. 184, Sec. 11, Acts 1874-75, the proper officer 

gave in to  the Treasurer of the State the franchise of the N. C. R.  R. 
Co., and the Treasurer together with the Governor and Auditor of the 
State assessed said franchise a t  $52,875; the entire length of said road 
as returned to said Treasurer being two hundred and thirty-five miles; 
thus giving the value of $225 per mile. 

A return of the valuation was made by these officers to the defendants. 
There are twenty-six miles of said railroad, lying in the county of 

Orange, giving to  that county $5,850 as its proportion of the value of 
the franchise, upon which the State and county tax for the year 1875, a t  
the rate of 88 cents per one hundred dollars would have been $51.48; 
which rate was adopted in said county for the year 1875. 

I n  pursuance of instructions from the State Treasurer, the defendants 
caused the trustees of the several townships in the county, through 
which the said railroad runs, to assess the value of the real estate 
thereof, and upon the return made by the trustees the defendants fixed 
the value of said real estate a t  the sum of $40,054, which added to the 
value of the franchise amounts to  $45,914, making the tax a t  the rate 
aforesaid amount to $404.04, being $51.48 upon the franchise and 
$352.56 upon the real estate of said company. 
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On the 1st day of April, 1874, the proper officer gave in to the Treas- 
urer of the State the entire property of the N. C. R. R. Co. exclusive of 
the interest of the State therein, and the Treasurer together with the 
Governor and Auditor, in pursuance of the law as it was then under- 
stood, proceeded to assess the same, including not only the franchise 
but all the real estate and property belonging to the corporation, and 
fixed the value thereof a t  the sun1 of $415,000, and so returned to the 
defendants. They assessed the value of the road lying in said 
county a t  $45,914, making no distinction in their return to the (508) 
defendants between the amount assessed upon the franchise, and 
that assessed upon the real estate. 

Upon this assessment the defendants imposed a tax for State and 
county purposes of ninety cents upon every one hundred dollars, that 
being the rate for the year 1874, making the sum of $413.23 upon the 
property of said corporation lying in the county; and the same has 
never been paid. 

Upon this state of facts the defendants refused to remit the taxes 
upon the real estate of the N. C. R. R. Co. as prayed for in the petition, 
and the plaintiff appealed to the Superior Court. 

Upon the hearing of the cause the court held that the real estate was 
not liable to the taxes assessed on the same for the years 1874-75, and 
ordered the defendants to remit the same. 

From this judgment the defendants appealed. 

Attorney General Hargrove, for the appellants. 
Graham and Ruffin, contra. 

SETTLE, J .  This court has held that if County Commissioners pro- 
ceed upon a correct principle to assess property for taxation, there can 
be no appeal from their finding of facts as to the value of such property; 
but if they proceed upon an erroneous principle, an appeal will lie, and 
the courts will afford relief. 

In the charter of the North Carolina Railroad Company, we find 
this provision: "All real estate held by said Company for right of way, 
for station places of whatever kind, and for workshop location, shall 
be exempt from taxation until the dividend of profits of said Company 
shall exceed six per centuin per annum." I t  is alleged in the complaint 
and admitted in the answer that the dividend of profits of the said 
North Carolina Railroad Company have at  no time exceeded six per 
centum per annum. And yet the authorities of Orange County 
admit that they have assessed for the year 1875, the real estate (509) 
belonging to said corporation in said county, and held for right 
of way and station places, at  the sum of $40,064, in addition to the 
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assessment levied by the Governor, Treasurer and Auditor, on the 
franchise of said corporation within said county. 

This is a palpable violation of the contract which the State, a t  the 
time she entered into it, had a right to  make with the corporators. 

By the Constitution adopted in 1868, all the real and personal prop- 
erty in the State, with certain limited exceptions, is required to  be taxed 
uniformly according to value, and we may hope hereafter to  be relieved 
from the evil effects of such unwise legislation, but there is no relief 
from such contracts as the Legislature sees proper t o  make, and has the 
power to make. 

It also appears that for the year 1874, the Governor and his asso- 
ciates assessed for taxation, not only the franchise, but all the real and 
other property belonging to the corporation. 

Of course they had no more power to  violate the contract than the 
Commissioners of Orange County had; and besides, this court has said 
in the Wilmington, Columbia and Augusta Railroad Company v. The 
Board of Commissioners of Brunswick County, 72 N. C., 10: "We con- 
ceive that  the General Assembly has no right to  confer on such a board 
the power of valuing the tangible real and personal property of a Rail- 
road Company. Such power is by the Constitution vested in the town- 
ship trustees alone, and cannot be taken from them." 

Citation of authority for the positions herein assumed is not required, 
but we refer to a few of the latest cases on the same subject, which 
have received the consideration of the Supreme Court of the United 
States, and which fully support our conclusions. 

Wilmington Railroad Company v. Reid, 13 Wallace, 234; 
(510) Humphrey v. Piques, 16 Wallace, 243; Pacific Railroad Com- 

pany v. Maguire, 20 Wallace, 36. 
The judgment of the Superior Court is affirmed. Let t h i ~  be certified 

to the end, etc. 
PER CURIAM. Judgment affirmed. 

Cited: R. R. v. Governor, 74 N.C. 711; R. K .  v. Comrs., 77 N.C. 5 ;  
R. R. v. Comrs., 82 N.C. 262. 

Y. D. VINSON r. THE N. C. RAILROAD COMPANY 

A petition filed by the plaintiff a t  November Term, 1857, of the late Court 
of Pleas and Quarter Sessions, to recover the assessed value of that  
portion of his land taken and used by the defendant for  its road 
bed, etc., which road was finished in 1854, is barred by the statute of 
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limitations, a s  provided in the 29th section of the original charter of 
said road, which prescribes that such petitions for damages shall be 
brought within t ~ o  years from the completion of the road. 

That  the defendants in 1855 instituted proceedings in the Superior Court 
to have the plaintiff's land condemned for  the use of its road, mhich 
proceedings were subsequently discontinued by the defendant "without 
prejudice," and with the understanding that the plaintiff was to suffer 
no hurt  or loss in consequence of such act of the defendant, did not 
prevent the plaintiff from pursuing his remedy under the said 29th 
section; nor did such action prerent the statute of limitations from 
running. 

RODMAIT, J., dissenting. 

This was a PETITION, originally filed in the Court of Pleas and 
Quarter Sessions, of JOHXSTON County, and thence carried to the Supe- 
rior Court, where i t  was tried before Watts, J., a t  Spring Term, 1875, 
upon the following 

CASE AGREED: 

This is a petition filed by the plaintiff against the defendant a t  
November Term, 1857, of the Court of Pleas and Quarter Ses- (511) 
sions of Johnston County, to  recover of the defendant, damages, 
on account of the construction of its railroad across the land of the 
plaintiff. The railroad was finished in 1854. The amount claimed was 
the  value of the land upon which the road bed lies, and one hundred 
feet on each side thereof. The petition was filed under an act of the 
General Assen~bly, entitled "An Act incorporating the North Carolina 
Railroad Company," ratified the 27th day of January, 1849. The 
defendant relies on the 29th section of said act as a bar to the plaintiff's 
claim. 

At September Term, 1855. of the Superior Court of law of said 
county, the defendant filed a petition against the plaintiff, who was 
duly served with notice thereof, to  have the value of said land assessed, 
and the land to  vest in the plaintiff upon the payment of the assessed 
valuation thereof under and in pursuance of the said act of the General 
Assembly. 

The plaintiff in this case upon the service of said notice, employed 
counsel to appear for him, and his counsel did appear, and an order mas 
made by the Court for the valuation of said land and assessment of the 
damages mhich might accrue to the present plaintiff, in consequence 
of the construction of the railroad of the defendant, and comi-nic: lsioners ' 

were appointed for tha t  purpose; but they never acted thereupon. 
Said cause was continued from term to  term until Spring Term, 1875, 

of said court, a t  the end of mhich term the counsel for the plaintiff 
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entered a dismissal of the cause without prejudice, and without con- 
sultation, or any agreement with the defendant or his counsel in that 
case, and without their knowledge. Some months afterward, when the 
counsel of the defendant complained that they were surprised by the 
said entry, and that they were then barred by the statute of limitations 
from filing their petition for damages, the attorney for the plaintiff in 

said action assured them that  he would not allow them to suffer 
(512) from his said act, but before this petition was filed, he had ceased 

to be the attorney for said company. 
If the court shall be of opinion that the statute of limitations is a 

bar, or for other cause the plaintiff is not entitled to  recover, then this 
petition is t o  be dismissed and judgment entered against the plaintiff 
for cost. If the court be of the opinion that  the plaintiff is entitled to 
relief, then judgment shall be entered for the appointment of coinmis- 
sioners to  assess damages as prayed, and either party may appeal from 
the judgment. 

The court rendered judgment in favor of the plaintiff, according to 
the case agreed, and thereupon the defendant appealed. 

Moore & Gatling, for the appellant. 
Smith & Strong, and Lewis, contra. 

SETTLE, J .  The plaintiff seeks to  recover damages of the defendant 
for constructing its road over his land. That portion of the road was 
finished in 1854. 

This action was brought to the November Term, 1857, of the former 
Court of Pleas and Quarter Sessions, for the county of Johnston. 

The 29th section of the Act incorporating the North Carolina Rail- 
road Company, declares that in the absence of any contract, etc., i t  
shall be presumed that the land upon which the road or any of its 
branches may be constructed, together with a space of one hundred feet 
on each side of the centre of the said road, has been granted to  the said 
company by the owner or owners thereof; and the said company shall 
have good right and title thereto, and shall have, hold and enjoy the 
same, as long as the same be used for the purposes of said road, and 
no longer, unless the person or persons owning the said land a t  the time 
that  part of the said road, which may be on the said land, was finished, 

or those claiming under him, her, or them, shall apply for an 
(513) assessment of the value of the said lands, as hereinbefore di- 

rected, within two years next after that  part of said road, which 
may be on the said land, was finished; and in case the said owner or 
owners, or those claiming under him, her, or them, shall not apply 
within two years next after the said part was finished, he, she, or they 
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shall be forever barred from recovering said land, or having any assess- 
ment or compensation therefor, etc., with a saving in favor of feme 
coverts and infants, until two years after the removal of their respective 
disabilities. 

This is a positive statute of limitations, and it clearly bars the plain- 
tiff's action, unless it be saved by the special circumstances relied upon 
by the plaintiff for that purpose, which are stated in the case agreed, 
and which the reporter will set forth in full. The plaintiff has not been 
vigilant, and if he has lost anything by sleeping on his rights, we can 
only say, the law is so written. 

Although the defendants in this action had, in 1855, instituted pro- 
ceedings in another and different court from that to which this action 
was brought, to-wit: in the Superior Court, to have the land of the 
then defendant, now plaintiff, condemned under the 27th section of its 
charter, that did not prevent the plaintiff from proceeding, under the 
29th section, as he afterwards attempted to do in the County Court. 

Whatever the entry, "dismissed without prejudice," and the subse- 
quent conversations of the defendant's attorney, may amount to, they 
certainly cannot operate to defeat a plain, positive statute of limita- 
tions. 

TAYLOR, C. J., in Jones v. Brodie, 7 N. C., 594, says: ('To all statutes 
of limitation, the principle has been hitherto applied, that when they 
begin to run, nothing will stop their operation.'' 

This may sometimes operate harshly, but not more so than in the 
numerous cases where it has been held that courts have no power to 
permit an amendment, when the proposed amendment will evade 
or defeat the provisions of a statute. Cogdell v. Emm, 69 N. C., (514) 
464, and cases there cited. 

Let the petition be dismissed, and judgment entered here against the 
plaintiff for costs, according to the case agreed. 

PER CURIAM. Petition dismissed. 

Cited: R. R. v. iWcCaslciLL, 94 N.C. 752; Abernathy v. R. R., 159 
N.C. 343; R. R. v. Lissenbee, 219 N.C. 322; R. R. v. Mfg. Co., 229 
N.C. 700. 

THE MERCHANTS' & FARMERS' NATIONAL BANK O F  CHARLOTTE 
v. W. R. MYERS. 

National Banks are subject only to the penalties prescribed by the U. S. 
Banking Act, for taking usury. 
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CIVIL ACTION, to  recover the aniount of a promissory note, tried in 
the Superior Court of MECXLENBURG, a t  Spring Term, 1875, before his 
Honor, Judge Schenck. 

The action is brought to recover payment of the following note: 

"$300.00 CHARLOTTE, N. C., April 27th, 1875. 
"Five days after date, I proniise t o  pay to the Merchants and Farm- 

"ers National Bank of Charlotte, K. C., or order, three hundred dollars, 
"for value received; negotiable and payable a t  the Merchants and 
"Farmers National Bank of Charlotte, N. C., with interest after ma- 
"turity a t  the rate of eight per cent per annum until paid, for money 
"loaned. 

(Signed) "W. R. MYERS." 

The defendant, in his answer, alleged that said note was made and 
delivered t o  the  lai in tiff upon the usurious agreement that the plaintiff 
should receive interest a t  the rate of twelve per cent per annum for 
the said loan, which the plaintiff reserved, paying the defendant the 

balance. 
(515) To this answer the plaintiff demurred. His Honor overruled 

the demurrer, and rendered the following judgment: 
"This case presents the question, whether a Kational Bank, organized 

under the act of Congress, June 3d, 1864, is subject t o  the provisions of 
the statute, entitled 'An act to  regulate the rate of interest and to pre- 
vent usury,' or not. 

"The question is not a novel one; i t  has been discussed with much 
learning and ability in the Supreme Courts of three of our sister States: 
I n  the Supreme Court of Ohio, in the case of the First National Bank 
of Columbus v. Garlinghouse, 22 Ohio, 492; and in the Supreme Court 
of Massachusetts, in the Central iLrational Bank v. Prati, 115 Mass., 
it was held, 'That the laws in imposing penalties, (other than those 
provided by act of Congress,) for taking usury, do not apply to Na- 
tional Banks; while the Court of Appeals in the State of New York, in 
Lamb v. The  First National Bank o f  Whitehall, held that they do apply 
t o  National Banks.' The ground on which the Supreme Courts of Ohio 
and Massachusetts base their opinion is, 'that a National Bank is a 
convenient, useful and essential instrument in the prosecution of the 
fiscal operations of the Federal Government; that  they were created for 
national purposes, and endowed with such faculties and functions as 
were necessary to  enable them to effect this object.' That being so 
created for this object, the State has no power to defeat it by the enact- 
ment of usury laws, or in their own words, 'That the power of creating 
such banks being vested in Congress, is inconsistent with a power in 
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any State or Territory, to affix penalties on the bank for taking unlaw- 
ful interest.' XcCullough v .  Maryland, 4 Wheat., 316, is relied on to 
sustain this position. The Court of Appeals in Kew York assumes the 
opposite ground. 'That the Federal Government has no concern with 
the business of the hank. . . . That they are selected as depositories 
of the public money, or financial agents of the government, but, in so 
far as their private business and contracts are concerned, the act 
does not assume to place them on any different footing from (516) 
natural persons selected by the government, for the performance 
of some special function.' That Kational Banks do not bear the same 
relation to  the Federal Government that the United States Bank did, 
and therefore that the principles decided in McCullough v .  Maryland, 
supra, and Osborne 21. United States Bank,  9 Xheat. ,  738, do not apply 
to  them. So that  so far as this question can be settled by the Supreme 
Court of North Carolina, it will most probably depend on the view it 
takes of the object and purposes for which National Banlis were 
created; whether they were created to effect national purposes, or 
whether like other bank corporations, they were established directly for 
private profit and gain, and indirectly as vehicles for the issue and 
circulation of a currency, based on the credit of the Federal Govern- 
ment. 

"This court being subordinate in its character, i t  is its duty, if possi- 
ble, to  ascertain the views of the Supreme Court of North Carolina on 
the question, and then to follow it. This question was directly in~olved 
in the opinion of the court in R u f i n  v. The  Commissioners of Orange, 
69 X. C., 510, (1873.) It arose in the right of the State to  tax Kational 
Bank bills. Justice READE in the opinion says: 'The power of the 
State t o  tax the circulation of Sational Banks depends upon whether 
they are for the use of the United States Government, or for private 
profit. It is true they are authorized by Congress, as a currency con- 
venient and useful for circulation, just as State bank bills are author- 
ized by the State. But in neither case have they necessarily any con- 
nection with the Government. The act of Congress authorizing Na- 
tional Banks imposed a tax on their circulation of two per cent, and 
surely that would not have been done if they had been regarded as a 
part o f  the Government. The  truth is, the United States Government 
has no interest in  1Vational Banks. I t  authorizes them, in order to  pro- 
vide a currency, not for the Government, but for the people.' 
This decision is clear and unequivocal, and its conclusion (that (517) 
the State may tax National Bank bills) is, in my opinion, correct, 
and fully sustained by authority and reason. 

"But it seems that even if the National Banks were created for the 
use of the United States Government, that  our statute does not defeat 
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this object or obstruct the legitimate operations of the National Banks. 
'It is only when the State law incapacitates the banks from discharging 
their duties to the Government, that it becomes unconstitutional.' 
Sational Bank v. Commonwealth, 9 Maine, 362. 

"Now it cannot be assumed, that taking more interest than the State 
allows, is a duty that the National Banks owe to the Government; and 
by this rule the statute of our State cannot be unconstitutional. The 
State law is not in conflict with the act of Congress; i t  only imposes a 
greater penalty, or an additional penalty. Both laws prohibit the 
taking of usury. The policy of the General Government, as appears 
by the 30th section of the act of Congress, was to  prevent the banks 
from receiving more interest than the State in which they were located 
allowed, sustained and enforced by State laws. Penalties are punish- 
ments for wrong, not prices. The Federal Government did not intend 
to say to the National Banks, if you pay the price of forfeiting interest 
when demanded, that you may take as much usury from others as you 
wish. If it  had said so, then indeed might the banks complain that this 
understanding was violated by increasing the price for taking usury, 
and they might ask the General Government t o  enforce this under- 
standing: but when the penalty is viewed as a punishment, the rule 
of law is settled. The State may make the same act punishable by 
State law that  is punished by Federal law. For illustration: By act 
of Congress, the counterfeiting a United States note or National Bank 
bill is a crime; so it is a crime by our State law, and the counterfeiter 

may be punished twice for the same offence. Marigold's case. 
(518) 9 How., 261; Foy v. Ohio, 5 How., 410; Moore v. Illinois, 14 

How., 13. So in this case, the taking of usury may be punished 
by a State penalty and a United States penalty, according to the court 
which has the case before it." 

For the reasons above stated, his Honor was of opinion that the act 
of the Legislature is constitutional and applies t o  National Banks, and 
that defendant have judgment accordingly. 

From this judgment the plaintiff appealed. 

Wilson & Son, for appellant. 
Jones & Johnston, cont~a .  

READE, J. The only point in this case has been lately settled by the 
decision of the U. S. Supreme Court in the case of Bank v. Dearing, 91 
U. S., 29, which holds that national banks are subject only to the penal- 
ties prescribed by the United States Banking Act for taking usury. 

There is error. 
PER CURIAM. Judgment reversed, and judgment here for plaintiff. 
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Cited: Credit Corp. v. Motors, 243 N.C. 331. 

A. A. STEWART AND OTHERS V. T. K. SALXOKDS, S. P. ALEXANDER, 
AND ANOTHER.* 

Twenty-five acres of the north side of a tract of land, containing one hundred 
and twenty-nine acres, of an irregular figure, and bounded by eight lines, 
a l l  straight, and with definite courses and distances, can be ascertained 
and cut off with mathematical precision. 

This was a CIVIL ACTION in the nature of a Bill in Equity for (519) 
the specific performance of a contract, tried before Schenck, J., 
a t  Fall Term, 1875, of the Superior Court of MECKLENBURG County. 

A single question is involved in the decision of the case in this court, 
which is fully stated in the opinion of Chief Justice PEARSON. It is 
therefore deemed unnecessary to  state the facts set out in the volumi- 
nous record sent to this court upon appeal. 

A portion of the relief denlanded in the complaint was the partition 
of a tract of land, in pursuance of the following award of certain arbi- 
trators to whom the matter had been submitted for adjustment: 

"We the undersigned subscribers having been called upon to settle or 
arbitrate a matter in controversy between Thomas Salmond and Archy 
Stewart, relating to  the division of the Reid lands, formerly belonging 
to the estate of Joseph Reid dec'd., and having examined all the evi- 
dence laid before us, have decided that said Archv Stewart is to  have 
one hundred acres of land including the buildingsrn which he lives, in 
consideration of the money he has paid, provided he pays one-third of 
the bill of costs in the Clerk's office; and his lot of land is to  stand bound 
for the costs, and Thomas Salmonds is to have the remainder of the 
land to pay the balance of the money due against the land, with two- 
thirds of the bill of costs, and make a good and sufficient title to  the 
heirs of MTilliam Ross, dec'd., for fifty-five acres of land; the Deacons 
of Sharon Church, a title to five acres of said land, provided the said 
Archy Stewart holds his one hundred acres in the plat made by JYil- 
liam Parks, and twenty-nine acres t o  be cut off the North end of it, to  

*No~E.-Ju~tice BYNUM, having been of counsel in this case in the court 
below, did not sit, on the argument and decision thereof in this court. 
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be designated by Dr.  Walkup and Barnett ILlcKee. Given under 
(520) our hands and seals, Provided, That  this settlement is not t o  

interfere with the present crop upon the land. 
Signed, etc." 

I n  response to the issues submitted to them the jury found: 
I .  That the referees did make the award as set out in the complaint. 
11. Tha t  said award was not read over to  the defendant Salmonds 

and the plaintiff Stewart. 
111. That  the said award was signed and approved by the defendant 

Salmonds in person. 
IV. Tha t  said award mas signed by J. B. Stewart acting for and in 

behalf of A. A. Stewart. 
Upon the rendition of the verdict the plaintiff moved for a judgment 

of specific performance upon the award. The motion was resisted, 
among other grounds for the reason that  the award, was uncertain and 
tha t  the court could not compel the two arbitrators to  perform the act 
required of them, to wit: to designate the tweny-nine acres of land 
mentioned in said award. The defendant then moved the court for an 
account to be taken between the parties and the land sold for partition. 

The court overruled the motion for judgment of specific performance, 
and rendered judgment for an account and the cause was retained for 
further directions. 

From this judgment the plaintiff appealed. 

Wilson & Son, for the appellants. 
Jones & Johnston, contra. 

PEARSON, C. J. We have in this case, a tract of land containing 129 
acres, of an  irregular figure, bounded by eight lines, all straight, and 
with definite courses and distances. I n  order to  make partition, i t  is 
referred to arbitrators, who awarded to  the plaintiff "29 acres to be cut 

off of the north end of it." 
(521) His Honor held that this award was void for uncertainty. I n  

this there is error. The question is, can the 29 acres he identified 
by the rules of matliematics, so that  the "cutting off of the 29 acres" will 
involve no discretion, but be a mere ministerial act? "Id certum est, 
quod certum reddi potest." TVc think the 29 acres can be identified by 
a mere ministerial act, and nothing is left by the award dependent on 
discretion. Awards are construed liberally, "ut res magis valeat quam 
pereat." It is certain, that in order to  cut off 29 acres of the north end 
of the tract, it must be done by an "east and west line," for if the line 
dips to  the north a t  one end, and to  the south a t  the other, then so much 
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land south of an east and west line, as is included, is not a "part of the 
north end of the tract," and so much land north of an east and west 
line, as is excluded, is a part of the north end of the tract. 

The next question is, can the 29 acres be identified by scientific prin- 
ciples, without resort to  discretion? 

Suppose a tract of land in form a parallelogran~, lines north and 
south, east and west, containing one hundred acres. Can twenty-five 
acres be cut off at  the north end without room for discretion? Certainly. 
All that  is to  be done-begin at the north corner, measure off one- 
fourth the length of the line running south, and then run an east and 
west line, and you have 25 acres cut off of the north end. It is done by 
a rule of arithmetic, in my school days called "the single rule of three," 
"as 100 acres is to  25, so is the whole length of the line to the line sought 
for," to-wit, one fourth. If 29 acres are to  be cut off, apply "the single 
rule of three," as 100 acres is to  29, so is the whole length of the line 
to  the line sought, and by an east and west line from that point, you 
have the 29 acres cut off from the north end. 

I n  our case, the figure of the tract being irregular, the "single rule 
of three" will not serve the purpose, and you may have to  resort to "the 
double rule of three,'' or differential calculus or fluxions, but 
although (having become rusty in my college condition), I can- (522) 
not state the rule, there can be no doubt that  science gives a rule 
by which the 29 acres may be identified with mathematical certainty. 

Any competent surveyor can do it by running an experimental line 
on the plat; strike a line East and West, calculate the number of acres 
North of the line-if over 29 acres move the line to  the North, if less 
than 29 acres move the line t o  the South until you take in exactly 29 
acres, then go into the field and with compass and chain, and by means 
of the experimental lines, find the east and west line, that  will cut off 
29 acres and make it. This would be a rude may of doing the thing, 
and men of science would smile at it, because they have a more certain 
rule, but still, by it the 29 acres may be identified with sufficient cer- 
tainty for all practical purposes. 

Judgment reversed, and judgment that plaintiff have a decree for 
specific performance. 

PER CURIAM. Judgment accordingly. 

Cited: Warren v. Makely,  85 N.C. 16; Oxford v. White ,  95 N.C. 528; 
Shaffer v. Hahn, 111 N.C. 11; W e b b  v. Cummings, 127 N.C. 43; Harris 
v. Woodard, 130 N.C. 581 ; Johnson v. Mfg. Co., 165 N.C. 107; McSwain 
v. Washburn, 170 N.C. 365. 
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(523) 
R. S. ABRAMS, ~ ~ S I G N E E ,  T. THOS. K. CURETON, QDM'R. OF  GOVAN 

MILLS, DECEASED.* 

A voluntary assignment of a promissory note, without consideration and 
for the'benefit of the a~signor ,  has no legal effect except to consitute a n  
agency to collect; and such assignee, not being the real party in interest, 
cannot bring a suit on such note in his own name. 

A written contract a s  follo~m, to wit:  "I do hereby agree to receive as  agent 
or assignee the notes above described, upon the following condition and 
terms, viz: If I can collect the said notes or any par t  thereof, I am to 
pay over the same to John Bankston Davis, retaining to myself a reason- 
able compensation in these notes for my services." and the notes alluded 
to were also endorsed. "I assign the within note to R. S 8.. (the plaintiff) 
for value received," is not such an assignment as  mill justify the assignee 
in bringing suit in his own name. 

CIVIL ACTION to recover the amount of two promissory notes, tried 
in the Superior Court of POLK County a t  Fall Term, 1875, before his 
Honor, Judge Schenck, and a jury. 

I n  his complaint, the plaintiff alleges that as assignee, he is the owner 
of two notes, made by the intestate of the defendant, one payable to 
John Bankston Davis, and by him endorsed to the plaintiff, and another 
payable to  one R. H. Reid, also endorsed by said Davis as attorney 
for Reid. Tha t  these notes were made in South Carolina and draw 
interest a t  the rate of seven per cent, and are still due. 

The defendant denies that  the plaintiff is the owner of said notes, 
alleging that they were assigned without consideration, and that  the 
plaintiff is only an  agent to collect. There are other allegations in the 
answer as to assets, etc., not material to  the point decided in this court, 

and therefore need not be stated. 
(524) On the trial, the plaintiff in his own behalf testified, that the 

notes upon which the action is brought, were endorsed to him by 
J. B. Davis, and were in his possession when the action commenced. 
Upon his cross-examination he stated, tha t  he considered himself the 
owner of said notes; that he paid no money for them, but that  he agreed 
to  collect the same, retaining a reasonable compensation for his trouble, 
and pay over the balance to  Davis. 

The following contract in writing was then offered in evidence. After 
a copy of the said notes, (set out in the complaint,) it read: "I do 
hereby agree to  receive as agent or assignee, the notes above described, 
upon the following condition and terms, viz.: If I can collect the said 
notes or any part  thereof, I am to  pay over the same to  John Bankston 

* N o T E . - J u ~ ~ ~ c ~  BYRUM having been of counsel in this case in the court 
below, did not sit on the trial of the same in this court. 
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Davis, retaining to  myself a reasonable compensation in these notes for 
my services. Witness my hand, seal, etc.," and signed by plaintiff. 

The plaintiff also proved that  the following endorsements on the 
u con- notes were made at the same time of the signing of the foregoin, 

tract: "I assign the within note to R. S. Abrams, for value received. 
Oct. 30th, 1869." Signed by said J. B. Davis. 

The defendant offered in evidence a paper purporting to  be a tran- 
script of a suit in equity, pending in Spartanburg County, and State of 
South Carolina. To this the plaintiff objected; whereupon the defend- 
ant proposed to prove by par01 testimony, that W. D. Johnston was 
Chancellor of Spartanburg County, S. C., on the 4th day of June, 1868, 
a t  the time the injunction purports to be signed by him. To this plain- 
tiff again objected and the objection was sustained. To this ruling of 
the court the defendant excepted. His Honor allowed the bill and 
answer to be read, but refused to hear the injunction, for the reason that 
i t  was not signed officially, and there was no evidence that i t  was ever 
served on Davis and Reid. Defendant again excepted. 

It was also in evidence that the courts of law and equity or (525) 
chancery, were consolidated in South Carolina, previous to the 
institution of this suit; and that  the Clerk of the Superior Court is also 
the Clerk of the Equity or Chancery Court, and has control of the old 
chancery or equity papers and records. 

The defendant asked his Honor to  charge the jury, that upon the 
evidence offered, that  the plaintiff was not entitled to their verdict on 
the first issue. Upon the second, that he was not the real party in 
interest in said notes, and that  he has no such interest in said notes as 
would entitle him to bring an action in his own name. 

The defendant asked his Honor to  charge further, that as the notes 
upon which the action has been brought, were made in South Carolina 
and there was no evidence as to  where the assignment was made, 
whether in hTorth or South Carolina, the common law was presumed to 
prevail in South Carolina, in the absence of evidence to  the contrary; 
and that according to the com~non law, said notes were not negotiable 
or assignable in that State, and that  the plaintiff could not recover. 
The defendant further relied on Section 99, Code of Civil Procedure. 

His Honor declined to give the instruction asked for by the defend- 
ant, and charged the jury that  if they believed the evidence, they would 
find the issues in favor of the plaintiff. Defendant excepted. 

The jury found for the plaintiff, who had judgment in accordance 
with their verdict. 

From this judgment defendant appealed. 

Battle, Rattle & Mordecai and .Montgomery, for appellant. 
Smith & Strong, contm. 

395 
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PEARSON, C. J. "Every action must be prosecuted in the name of 
the real party in interest." C. C. P., Sec. 55. 

This provision is significant, and was necessary in order to let 
(526) in all defenses, as well equitable as legal, against the real party 

in interest, and save a resort to another action, so as to work in 
harmony with the provision of the Constitution. Art. 11, Sec. 1. "The 
distinction between actions at  law and suits in equity and the powers 
of all such actions and suits shall be abolished," etc. For instance, the 
holder of a note, without endorsement under the old system, sued in the 
name of the payee, and if the defendant had any defense, legal or 
equitable against the holder, who was the real party in interest, i t  could 
only be set up by a suit in equity. 

In our case, Davis is the real party in interest, and to allow an action 
to be prosecuted in the name of Abrams, who is merely an agent or 
attorney for collection, would make this section of C. C. P. of no effect. 

Not being able to stand the force of this battery, the counsel for the 
plaintiff yielded his first position and fell back upon Sec. 57: liAn 
executor or administrator, a trustee of an express trust, or a person 
expressly authorized by statute, may sue without joining with him the 
person for whose benefit the action is prosecuted," and relied on Willey 
v. Gatling, 70 N. C., 410, to support his prosecution. 

In  that case Willey received the note as "a collateral" to secure a 
debt due to him. So the effect was to constitute him a trustee for him- 
self to the amount of his debt, with a resulting trust to the grantor for 
the excess. 

In this case there is no consideration whatever for the assignment of 
the note; i t  would seem the motive was to avoid the supposed bearing 
of certain proceedings of a court in the State of South Carolina. 

Whether a Court of Equity in a "creditor's bill" has power to enjoin 
creditors, who are not parties, from suing an administrator, unless it 
be necessary for the protection of a fund which the court has taken into 
its keeping? Whether such an injunction, supposing it to be valid, 

would have the effect of preventing a creditor from suing in 
(527) another State? are questions into which we do not enter. We 

refer to them merely as tending to show that the assignment 
being voluntary, that is, without consideration, and for the benefit of 
the assignor, cannot be allowed any legal effect, save that of constitut- 
ing an agency to collect. 

Under C. C. P., as amended, see Battle's Rev., Sec. 68, Act of 1868-69, 
in transitory actions, the summons must be returnable either to the 
county in which the plaintiff or the defendant resides. If the party 
really interested in a note, can by a voluntary assignment for the pur- 
pose of collection, enable the assignee to sue in the county in which he 
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resides, this provision of the statute amounts to  nothing, and the sum- 
mons may be returnable to any county which the party really inter- 
ested, may choose to select. 

Thus it  is clear, that  to  allow this action to  be maintained in the 
name of Abrams, will nullify Sec. 57, C. C. P., as to  the real party in 
interest, and also Sec. 68, Act of 1968-69, which, instead of requiring 
the action to  be brought in the county where the defendant resides (as 
under C. C. P.,) allows the plaintiff to bring it  in the county in which 
he or the defendant resides. This the court is not a t  liberty to  do. 
True, in this particular case the action is localized by Sec. 68, C. C. P., 
Bat. Rev., that  is, fixed in the county where administration is granted, 
but the principle is general, and would extend to transitory actions, 
and enable plaintiffs to  select any county without reference to the resi- 
dence of either the plaintiff or the defendant. 

Judgment below reversed, and judgment that defendant go without 
day and recover his costs. 

PER CURIAM. Judgment reversed. 

Cited: Newsom v. Russell, 77 N.C. 278; Willianzs v. Williams, 79 
N.C. 421 ; Alexander v. Wriston, 81 N.C. 194; Jackson v. Love, 82 X.C. 
407; Wi1coxo.n v. Logan, 91 N.C. 452; Wynne v. Heck, 92 N.C. 416; 
Egerton v. Carr, 94 N.C. 653; Hartness v. Wallace, 106 K.C. 430; 
Boykin v. Bank, 118 N.C. 568; Morefield v. Harris, 126 N.C. 628; 
Chapman v. McLawhorn, 150 N.C. 167; Martin v. Mask, 158 N.C. 442; 
Bank v. Exurn, 163 K.C. 202; Rank v. Rochamora, 193 N.C. 6. 

W. P. MOORE v. THE KORTH CAROLINA RAILROAD COMPANY. 

Where a cause of action survives, the action does not abate by the death 
of the plaintiff ipso facto, but only upon the application of the party 
aggrieved; and then only in the discretion of the court, and in a time 
to be fixed, not less than six months, nor more than one year from the 
granting of the order. 

Wliere a plaintiff, during the pendency of an action assigned his interest 
therein to a third party, and then died: Held, ( the cause of action 
surviving,) that  the court below did not err  in permitting the record to 
be amended, so a s  to make the assignee a party plaintiff. 

The statute prescribes no time in which such amendments shall be made; 
and the court may, in its discretion, allow i t  a t  any time before the 
action has abated. 

CIVIL ACTION, tried before Schenck, J., at  Spring Term, 1875, of 
CABARRUS Superior Court. 
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The action was commenced in the name of W. P. Moore to  recover 
the value of five bales of cotton, and was prosecuted in his name until 
Fall Term, 1875, when the death of the plaintiff was suggested upon 
the record. At  July Term, 1873, on motion of the plaintiff's counsel, 
J .  H. Carmer was made a party plaintiff. Afterward the defendant 
was upon motion allowed to file a supplemental answer denying that  
Carmer was the lawful administrator of the original plaintiff, and 
setting up a counter-claim against the deceased. At Fall Term, 1873, 
the case was placed upon the civil issue docket in the name of J .  H. 
Carmer, assignee of W. P. Moore, but it did not appear how the change 
was made, nor did the record contain any order t o  that  effect. 

At July Term, 1875, the defendant moved the court that the action 
be abated, because of the death of W. P. Moore, and for want of an 
administrator. The counsel originally representing Moore claimed that  

Carnler was the assignee of Moore; but produced no written 
(529) transfer; and suggested that  the entry making Carn~er  a party 

plaintiff as the administrator of Moore was a mistake, and that  
the entry should have been "J. H. Carmer, Assignee, etc.," and moved 
the court to  amend the record to  that effect, nunc pro tunc. 

I n  support of the motion to amend, the plaintiff filed the following 
affidavit : 

"John E. Brown, one of the attorneys for the plaintiff, maketh oath 
that  said suit was commenced in the name of W. P. Moore. That 
afterwards the said Moore assigned the cause of action to  J. H. Carmer, 
and died. That the death of said Moore was suggested a t  Fall Term, 
1872, and a t  Spring Term, 1874, J .  H. Carmer was by mistake made 
party plaintiff, as administrator of W. P. Moore, which mistake was, 
on motion of counsel, corrected at Fall Term, 1873, as appears upon the 
trial docket; but said correction mas not made by the Clerk upon the 
minute docket through inadvertence or mistake. That said J .  H. 
Carmer, as affiant is informed and believes, is the real party in interest 
and entitled to prosecute said suit." 

The motion was resisted by the defendant but allowed by the court. 
It was admitted that a t  Fall Term, 1872, when the death of Moore 

was suggested, he tTas in fact dead; and that Carnler was never his 
administrator. 

The docket does not show any motion to  correct any alleged error 
until the one now made; nor did the defendant's counsel have any 
knowledge or notice of such motion. From the judgment of the court 
allowing the motion to amend, the defendant appealed. 

Barringer and Shipp & Bailey, for the appellant. 
AT0 counsel contra, in this cozwt. 
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BYNUM, J. The death of the plaintiff, Moore, was suggested a t  Fall 
Term, 1872, and a t  Spring Term, 1873, Carmer was made plaintiff, as 
the administrator of Moore, and the case so stood upon the 
docket until the Spring Term, 1875. The defendant, a t  that  (530) 
Term, moved that  the action be abated, because Carmer was not 
the administrator, and there was no party plaintiff. This motion was 
met by a counter motion of the counsel of Carmer, to amend the record 
nunc pro tunc. by making Carmer the plaintiff as assignee of Moore; 
instead of administrator. In support of this motion an affidavit of the 
counsel of Carmer, was read, to  the effect that  Moore, previous to  his 
death, but after the institution of the action, assigned his claim to  
Carmer, and that the amendment of Spring Term, 1873, inadvertently 
made Carmer, plaintiff as administrator, instead of as assignee, as was 
intended. 

When the cause of action survives the suit does not abate by the 
death of the plaintiff, but only on the application of the party aggrieved, 
and then only in the discretion of the court and in a time to be fixed, 
not less than six months nor more than one year from the granting of 
the order. C. C. P., Sec. 64 (3) .  So the action had not abated, but was 
still pending. 

The power of the court to  make the amendment requested, is unques- 
tionable, for i t  is conferred by statute expressly. By  Sec. 64 ( I ) ,  
C. C. P.,  i t  is provided: First, I n  case of death, marriage or other dis- 
ability of a party, the court, on motion a t  any time within one year 
thereafter, or afterwards, on a supplemental complaint, may allow the 
action to  be continued by or against his representative or successor in 
interest. And Second, "in case of any other transfer of interest, the 
action shall be continued in the name of the original party, or the court 
may allow the person to whom the transfer is made, t o  be substituted 
in the action." The amendment was made under the second clause of 
this section. It prescribes no time within which the amendment shall 
be made, and it would seem clear that  the court, in its discretion, may 
allow it any time before the action is abated, without reference to  the 
life or death of the original plaintiff. But even if the motion of 
the plaintiff had been made under the first clause of the 64th (531) 
section, (which however, we think applies to  parties who had not 
parted with their interest in their lifetime,) yet we would be disposed t o  
treat the affidavit of Mr. Brown as a supplemental complaint, in order 
to  support the amendment. So quacunque via data, the amendment 
was proper. 

There is no error. 
PER CURIBM. Judgment affirmed. 
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Cited: Lord v. Beurd, 79 N.C. 12; Murrill v. Humphrey, 88 N.C. 140; 
Coggins v. Flythe, 114 S . C .  277. 

STATE EX REL. JOHN BROWK AXD OTHERS V. JOEL PIKE, ADM'R. O F  

MADISON BROWN AND JOAB NEESE. 

A judgment against a n  Administrator on his official bond since the Act of 
1844 Bat. Rev. Chap. 43, Sec. 10, is conclusive against the surety, 
both as  to the debt and a s  to the assets sufficient to pay it ,  n-hether the 
surety was a party to the action or not. 

The action is brought by the distributees of the intestate of the de- 
fendant Pike, against him as administrator on his official bond, to which 
the other defendant, Neese, is one of the suretics, (the other being 
insolvent,) to  recover the amount of a judgment, heretofore obtained 
by the plaintiffs against said Pike, in the Court of Equity. 

It appears that in 1868, the plaintiffs filed a bill in Equity against the 
administrator Pike for an account and settlement of the estate of his 
intestate, Madison Brown, who died in 1862; that  in this suit a refer- 
ence was had and the account stated, which being returned to court, the 

plaintiffs recovered judgment for the sum of $482.33, a t  the same 
(532) time fixing the administrator with assets to  that  amount. The 

defendant Neese \\+as not a party to this suit in Equity. No part 
of this judgment has ever been paid, and this action is brought to re- 
cover payment thereof. 

The material allegations of the complaint were admitted in the an- 
swer. The defendants' grounds of defence are fully stated in the opinion 
of the court. Neese, the surety, contends that  as he was not a party 
to  the proceeding in Equity, he ought to  be allowed to s h o ~  in this suit, 
that Pike had fully administered the assets of his intestate, and that 
the judgment of the Equity Court was erroneous. 

His Honor held, that Neese was concluded by the judgment against 
his principal, Pike, and that the plaintiffs were entitled t o  recover. 
Judgment accordingly. From this judgment the defendants appealed. 

Scales & Scales, for nppellants. 

The question is, whether the decree against the administrator in a 
cause in which the security was no party, is conclusive against the 
security in a suit upon the adn~inistrator's bond. 
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Vanhook v. Barnett, 15 N. C., 268; Justices of Cumberland v. Bowell 
and Campbell, 11 N. C., 34; Chairman of Mecklenburg County Court 
v. Clark & Xprings, 11 N. C., 43, all settle the question, that it was 
neither conclusive, prima facie, nor any evidence a t  all against the 
security, a t  least as to assets. This was settled law up to the enactment 
of the Legislature in 1844, to be found in Bat. Rev., Chap. 43, Sec. 10. 
The plaintiff's case rests on this statute, which is in derogation of the 
common law and must be strictly construed. There has been no adjudi- 
cation of the question since. I n  Bond v. Billups, 53 N. C., 423, the court 
do not decide the question. The words of the statute are, that i t  ''shall 
be admissible and competent for or towards proving;" but this is very 
different from saying it shall be conclusive, as was said in the court 
below. "The security made no agreement by the nature of his 
contract, to be concluded by a judgment or decree against his (533) 
principal. He ought, of course, to be bound only upon the assign- 
ment and proof of a breach of the condition in a suit against himself." 
McKeller v. Bowell, 15 N. C., 34. 

Scott & Caldwell, contra: 
I .  The jury find by their verdict that there is a breach of the de- 

fendant's bond. 
This is the only real issue raised by the answer, and i t  has been dis- 

posed of by the verdict of the jury. 
11. The defendant Neese does not set up any defence in his answer 

which would entitle him to have the issue asked for submitted, or to 
offer proof upon it if submitted. 

Rankin v. Allison, 64 N. C., 673, was a judgment a t  return term, 
notwithstanding the answer. The court say: "We do not see that the 
answer states any sufficient defence," etc. The court refused to disturb 
the judgment. 

The answer admits the judgment and does not attack i t  by any 
direct allegation of fraud or mistake, but only by a general allegation 
of errors and oppression, which are not sufficient to falsify or surcharge. 

The only evidence which could have been received from Neese to 
sustain his issue, would have been evidence to impeach the judgment; 
but none such was offered, nor could i t  have been received unless upon 
sufficient allegations in the answer-such as fraud, error or mistake, 
setting out the particulars therein. 

111. The answer is insufficient as a bill to surcharge and falsify. 
The admissions of the answer destroy every allegation attempted 

therein as a defence. 
If it be true, as admitted, that plaintiffs have a judgment against 

the administrator, Joel Pike, that judgment fixes him with a surplus for 



IN THE SUPREME COURT. [ 74 

distribution, and such judgment while it  stands uniinpeached, is evi- 
dence against the security, Neese, and entitles the plaintiff to 

(534) recover, and no issue is necessary. Bat. Rev., Chap. 44, Sec. 10. 

BYNUM, J. The judgment nlust be affirmed. Prior to 1844, a judg- 
ment against the administrator was conclusive evidence bath of the 
debt and of assets. But as to the surety upon the administration bond, 
who was not a party to the action, i t  was no evidence whatever of assets, 
but was conclusive of the debt only. As to him, the judgment was res 
inter alios judicata. Armistead v. Hawamond, 11 N. C., 339; McKellar 
v. Bowell, 11 N. C., 34; Strickland v. Mzirphy, 52 N. C., 242; Bond v. 
Billups, 53 N. C., 423; Chairman v. Clark, 11 N. C., 43. 

The act of 1844, Bat. Rev., Chap. 43, Sec. 10, introduced a change in 
the law of evidence. The act provides that in actions brought upon 
official bonds of administrators, and others there named, "when it may 
be necessary for the plaintiff to  prove any default of the principal 
obligors, any receipt or acknowledgment of such obligors, or any other 
matter or thing, m-hich by law would be admissible and competent for 
or toward proving the same as against him, shall in like manner be 
admissible and competent against all or any of his sureties who may be 
defendants, with or without him in said action." 

The only natural and reasonable construction of this act is, that when 
the evidence was conclusive against the principal, prior to  the act, i t  
became "in like manner" conclusive against the sureties, after the act. 
The judgment was therefore conclusive against the surety, both of the 
debt and of assets sufficient to pay it. Such was the law of evidence 
when the surety executed the bond, and he cannot coniplain. 

PER CURIAM. Judgnient affirmed. 

Cited: Badger v. Daniel, 79 N.C. 379; Moore v. Alexander, 96 N.C. 
36; McXeill v. Cwrie, 117 N.C. 346; Miller v. Pitts, 152 N.C. 632; 
R. R. v. Lassiter. 208 N.C. 212. 

STATE ER REL. C. H. COFFIELD, COUNTY TREASURER, V. K. ill. ~ICXEILL,  
SHERIFF, AND OTHERS. 

The condition of the bond securing the faithful collection of the public taxes, 
given by a sheriff in September, 1874. who n7as elected the preceding 
August, embraces the taxes to be collected for the fiscal year preceding 
the 1st  of April, 1875, and not the taxes due and collected for the year 
ending April, 1874. The collection of the latter is secured by his former 
bond, if he was sheriff a t  that time. 



N. C.] JANUARY TERM,  1876. 

CIVIL ACTION, tried on demurrer before Buzton, J., a t  Spring Term, 
1875, of the Superior Court of the county of HARNETT. 

The following are the substantial facts as contained in the statement 
of the presiding Judge. 

The action was instituted upon the official bond of K. M. iIIcNeil1, 
Sheriff of Harnett  County, executed in September, 1874, to recover a 
balance of taxes due the county on the tax list of 1874. 

McNeill was first elected in August, 1872; served one term of two 
years, and was re-elected in August, 1874. Upon his re-election he 
qualified by taking the oath of office and giving the bond in suit. The 
sureties upon this bond are not the same as those upon the bond of 
September, 1873. 

A deniurrer was filed by the defendants specifying some ten or twelve 
grounds of demurrer. His Honor allowed the plaintiff to amend ad  
libitum. The defendants were allowed to aniend their deniurrer by 
alleging tha t  the action should have been instituted on the bond of 1873, 
for the  taxes of 1874, and not upon the bond of 1874. 

The counsel for the defendants insisted that  the defendants were not 
liable on the bond in suit, for the tax lists of 1874, which had gone into 
the  Sheriff's hands previous to his last election and previous t o  
the  execution of said bond. Tha t  if some one else had been (536) 
elected Sheriff in 1872, and McNeill had been elected for the first 
time in 11874, after the  tax lists of 1874, had gone into the hands of his 
predecessor, they xould not have been liable, and that  consequently 
they ought not to be affected by the circumstance of his relation to a 
second term, which was entirely distinct from the first and ought not 
to  be connected with it, so as to affect them. 

It was insisted by the plaintiff that  while it vras true that  if some one 
else had been elected Sheriff in 1872, neither hlcXeill nor his sureties 
would have been liable for the tax list of 1874, as it would not have 
been his duty to  collect i t ;  yet the fact was that McNeill was elected 
in 1872, and so it was his duty to  collect the tax of 1874; that  by his 
re-election he became his own successor and that  the bond he gave in 
1874, was cumulative and additional security, for any breach of duty 
which occurred subsequent to the execution thereof. 

Upon the hearing the court sustained the demurrer and dismissed 
the action, and the plaintiff appealed. 

A. D. McLean and Busbee & Busbee, for appellant. 
Neil McKay, Guthrie and McKay, contm. 

BYNVIT, J. The taxable property in this State is required by law t o  
be listed as of the first day of April in each year, and the taxes are due 
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thereon for the year preceding the said first day of April. The tax lists 
are t o  be made out, revised and delivered to the Sheriff on the first of 
July following, and the taxes are by him to be collected and paid over 
to the State for State dues, by the first of December, and to  the County 
Treasurer, for county dues, by the eighth of January following. These 
taxes are all due for the year preceding the said first day of April. Bat. 
Rev., Chap. 102. These tax lists so delivered to the Sheriff, by express 
law, have the force and effect of judgments and executions against the 

taxpayers. 
(537) I n  our own case, the tax lists were in fact delivered to the 

Sheriff in July, 1874, as prescribed by law, but they authorized 
him only to collect the taxes for the taxable year, beginning on the first 
of April, 1873, and ending on the first of April, 1874. 

The sheriff \\-as elected in August, 1874, and gave the bond sued on 
in September, 1874, as prescribed by law. The condition of this bond 
was, not to  collect and pay over the taxes upon the lists placed in the 
hands of the sheriff in office in July, 1874, but the taxes due for the year 
preceding the first of April, 1875, and the lists of which would not come 
to  his hands until July, 1875. The doctrine of cumulative bonds does 
not apply in this case, but only where successive bonds are required to 
be given for the  same term of office. In  such cases all the bonds are 
ansvverable for any default made during the term. The claim of the 
plaintiff here is based on the idea that,  where the terms of office accu- 
mulate upon the same person by successive elections, a bond given is 
good for any default made during any one of the terms. That  is con- 
founding plain distinctions. The question is simplified by considering 
that the sheriff was elected for the first time in August, 1874. He then 
had nothing t o  do with the tax lists of the preceding year, which ended 
on the first of April, 1874, and before his election. The clerk, as re- 
quired by law, had delivered these lists to  his predecessor, who alone 
had authority to  collect the taxes. The law has made no provision for 
transferring the tax lists to the new sheriff, as is provided for delivering 
prisoners and certain writs. If the new sheriff receives the lists and 
collects the taxes, it must be by some private arrangement between his 
predecessor and himself, which being unauthorized by law, cannot bind 
his sureties. For if i t  did bind them, they would be bound for three 
years instead of two, the term of office. Fitts v. Hawkins, 9 N.  C., 394; 
Poole 2;. Corn, 31 AT. C., 69. 

If the sheriff is re-elected, as it happened in this case, he is 
(538) then bound to  collect the taxes of the preceding year, but this is 

by virtue of his former election, and under the responsibility of 
his old bond. The duty of collecting taxes is not an incident to the 
office of sheriff, though ordinarily discharged by that  officer. The duty, 
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therefore, does not terminate with the office, but he is bound to go on 
and collect the taxes after his term of ofice of sheriff has expired, and 
the sureties upon his bond are liable for the money by him collected, or 
that  should have been collected, after that time. Perry v. Campbell, 
63 N. C., 257. The plaintiff here had a plain remedy upon the bond 
of 1873. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Vann v. Pipkin, 77 K.C. 410; Dizon v. Comrs., 80 N.C. 120; 
Davis v. Moss, 80 N.C. 144; 8. v. Alston, 127 N.C. 520; Comrs. v. 
Sichols, 131 N.C. 502; Comrs. v. Bain, 173 N.C. 380. 

M. C. DIXON v. T H E  RICHMOND & D B N T I L L E  RAILROAD COMPSNY. 

A shipped from Boston, Mass, in good order and condition a piano, to be 
delivered a t  Greensboro, N. C .  The piano mas in good order when i t  
reached New York; and, nothing appearing to the contrary, i t  was also 
in like good condition when receired by defendant's agent, but was 
delivered a t  Greensboro, to A, greatly damaged: Held,  that  the burden 
of proving that  the piano r a s  damaged on some other of the connecting 
lines of road, and not their own, rested with the defendants, who, failing 
so to prove, a re  responsible to the plaintiff for the injury to his piano. 

CIVIL ACTION for damages, originally commenced before a Justice of 
the Peace, and carried on appeal to the Superior Court of GUILFORD 
County, where it  was tried before Kerr, J., and a jury, at  December 
Term, 1875. 

The plaintiff instituted the action to recover the sum of t ~ o  hundred 
dollars damages, on account of injury to a piano forte, shipped 
by the plaintiff over the railroad of the defendant. (539) 

The plaintiff testified: I n  September, 1873, he shipped from 
the city of Boston, via certain lines, including that of the defendant, to 
Greensboro, a valuable new piano, in good order, which cost $600 a t  
the manufactory. The piano was boxed up and was shipped by him in 
person, and he took a receipt therefor without reading the same, or 
having any of the conditions or lim~tations, therein, called to  his atten- 
tion by the agent at Boston, but supposed he was taking a receipt for 
the shipment of his piano to Greensboro. He made no agreement what- 
ever with the agent, but delivered the piano and took a receipt therefor 
in the regular course of his business. The receipt, through mistake, 
was made out to G. 77'. Morris, who was the manufacturer in the city 
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of Boston, and who sent the piano to the depot for the plaintiff. He did 
not consent to the limitations and conditions in the receipt. 

The following is a copy of the receipt: 

"Boston and Providence Railroad Corporation. New York, Provi- 
dence and Boston Railroad Corporations, owners of steamboats running 
between New York and Stonington, in connection with New York, 
Providence and Boston Railroads. 

"J. ITT. Richardson, Agent, 134 Washington Street; W. H. Morrell, 
Freight Agent, B. & P. Railroad. 

"M. C. Dixon, Greensboro, N. C., \ 
via I Received from G. W. Morris, one 

Old Dominion Line to Richmond, piallo F~~~~ boxed. 
Va., via R. & D. R. R. to  
Greensboro. 

"Marked and numbered as above, to  be transported by the Boston 
and Providence Railroad Company to Providence, and thence by the 
New York, Providence and Boston Railroad Company to  Stonington, 

and thence to  Xew York by the owners of steamboats running be- 
(540) tween Xev  York and Stonington, in connection with the New 

York, Providence and Boston Railroad Company. 
"To be delivered to said companies in manner following, to-wit: 

By  the said Boston and Providence Railroad Company a t  Boston to 
the agent of said New York, Providence and Boston Railroad Com- 
pany; by the agents of said Xew York, Providence and Boston Railroad 
Company a t  Stonington, to the agents of said owners of steamboats 
running between New York and Stonington, in connection with the New 
York, Providence and Boston Railroad Con~pany; and by the said 
owners of steamboats running between New York and Stonington, in 
connection with the New York, Providence and Boston Railroad Com- 
pany a t  the city of New York to on payment of freight there- 
for, in like good order and condition as when received by them, respec- 
tively, (dangers of the seas, of fire, water, breakage and leakage ex- 
cepted,) and no package whatever, if lost, injured or stolen, to be 
deemed of greater value than two hundred dollars, unless specifically 
receipted for at a greater valuation. 

"And in case of any loss. detriment or damage done to, or sustained 
by any of the property herein receipted for, during such transportation, 
whereby any legal liability or responsibility shall or may be incurred, 
that Company shall alone be held responsible therefor in whose actual 
custody the same may be a t  the time of happening of such loss, detri- 
ment or damage. 

406 
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"It is understood and agreed that the property herein receipted for, 
or any part thereof niay be carried on the decks of the steam-boats 
from Stonington to New York. 

"W. H.  MORRELL, 
"Agent for the above named Companies and owners, severally and 

not jointly." 

The plaintiff further testified that when the piano was opened upon 
its arrival a t  Greensboro, i t  was badly damaged. 

There was other evidence on the part of the plaintiff tending (541) 
t o  show that  the piano was damaged before it  was delivered to  
him a t  Greensboro, and that  the damage amounted to two hundred 
dollars. 

Robert Vernon was introduced as a witness for the defendant: He 
is the agent of the defendant a t  the Greensboro depot. He collected the 
freight for the whole line of shipment from Boston to Greensboro. 
When the defendants received the piano a t  New York, they gave a 
receipt there, t o  be shipped a t  the owner's risk, and that the receipt 
given by the defendant to Ogburn (agent of the plaintiff) for the plain- 
tiff set forth the fact that the piano had been shipped at the owner's 
risk. The words "0.  R." were abbreviations for "owner's risk," The 
bill of lading and receipt given by the defendant to  the New York 
agent showed that it had been received in New York by the defendant 
from a steamboat running between New York and Stonington, in con- 
nection with the New York, Providence and Boston Railroad Company. 

One Kelly, an agent of the defendant, was introduced and testified: 
He  delivered the piano to Ogburn, the agent of the plaintiff, a t  Greens- 
boro. That it was apparently in good order. The box bore marks of 
rough usage. 

The plaintiff was re-called and testified: That he did not ship the 
piano at his own risk. There was nothing said about it to him by the 
Boston agent. He had no understanding of that  kind with any one 
connected with either of the lines over which i t  was to  pass. 

Ogburn was re-called and testified: He  did not know what "0.  R." 
meant, on the receipt given him by the defendant's agent at the depot. 
Nothing was said about the piano being shipped at the owner's risk, 
when he received it and paid the freight. 

It does not appear from the plaintiff's receipt that the piano was 
shipped "0.  R." 

The plaintiff's counsel requested his Honor to  charge the jury: 1542) 
1. That  if they should find that  the receipt for the piano was 

a special contract between the plaintiff and defendant, then the burden 
of proof was upon the defendant to  show that the damage done the 
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piano, mas within the exceptions contained in the receipt, and that the 
onus was upon the defendant to show that there was no negligence. 

2 .  The defendants having shipped the piano over their road in con- 
sequence of the receipt given by the plaintiff in Boston, and having 
collected the freight for the whole line or route, mas evidence to go to  
the jury that i t  was a connecting line from Boston to Greensboro for 
the transportation of freight, and that there was an arrangement be- 
tween the said lines and the defendant for the shipment of freight, and 
if the jury should find that there was such an arrangement between the 
said companies, and the piano was delivered a t  Greensboro in a dam- 
aged condition, the plaintiff is not bound to ascertain upon which one 
of the lines the damage accrued, but can sustain his action against the 
defendant. 

His Honor declined the instructions prayed for, but charged the jury: 
1. That it was the duty of the plaintiff to  show upon which one of 

the lines the damage to the piano accrued, and unless they were satisfied 
that it accrued on the defendant's road, the defendant is not liable. 

2. That if the jury should be satisfied that the damage to the piano 
accrued on the defendant's road, they were restricted in their estimate 
of damages to the piano, to the proportionate amount of the same to 
two hundred dollars, the limited amount of liability, as expressed in 
the receipt, and that the jury could not go beyond two hundred dollars 
valuation of the piano, in assessment of damages. 

3. That the receipt taken by the plaintiff for the piano, in Boston, 
was an express contract between him and the railroad company, 

(543) and that  he was bound by its provisions, limitations and excep- 
tions. 

The jury rendered a verdict in favor of the defendant. The plaintiff 
moved for a new trial. Motion overruled. Judgment and appeal by 
the plaintiff. 

Mendenhall & Staples. for the appellant. 
Morehead, contra. 

READE, J .  A continuous line, whether of one road, or of several, and 
connecting lines, are not one and the same thing. We have instances 
of both in this case. The receipt given a t  Boston for the piano, under- 
takes to transport i t  to  New York City over two railroads and one 
steamboat line. This is an instance of a continuous line composed of 
several. Their liabilities as among themselves, depend upon their 
agreement, with which the plaintiff has nothing t o  do. Their liabilities 
to him are those of common carriers. But this is not important in this 
case; as, for aught that appears, all that was undertaken by that  receipt 
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BEATTAN & Co. lj. SPEED. 

has been performed-the safe delivery of the piano at New City. 
So, that receipt has but little to do with this action. 

From New York to Greensboro there seems to be no continuous line 
in the sense just noticed; but only connecting lines in the sense, that  
where one ends another begins. They are separate and distinct from 
each other, except that,  to  save the shipper the necessity of having a 
receiving and form-arding agent at the end of each line, one line delivers 
t o  another; and the delivering line takes from the receiving line a 
receipt. The receipt specifies the condition of the article, as "in good 
order," "in bad order." If the contents and condition are unknown, 
liability may be guarded against by a stipulation, or by an examination. 
It is important that  these precautions should be observed, because by 
them the shipper will be able to  know and prove on which line an 
injury had accrued. And only in this way can the &hipper know, (544) 
unless he accompany the article all the way. And it  is negli- 
gence in a receiving line not to take these precautions. And, failing t o  
take them, the receiving line is presumed to have received the article 
in good order. If this mere not so, then shippers would be a t  the mercy 
of the carriers. 

Apply these principles to  this case: The piano was shipped in good 
order a t  Boston; passing over several lines, it came to the defendant's 
hands in good order, as is to  be presumed, the burden being upon him, 
and he not having shown the contrary, and he delivered it  in bad order. 
Laughlin v .  Chicago & N. W .  R. R. Co., 28 Wisconsin, 204. 

There is error. 
PER CURIARI. Veni7-e de novo. 

Cited: Phillips v. R. R., 78 N.C. 299; Lindley v. R. R., 88 N.C. 553; 
Burwell v .  R. R., 94 N.C. 456; Mfg. Co. v. R. R., 121 N.C. 519; Beville 
v. R. R., 159N.C. 230. 

SAMUEL BEAVAN & GO. r. R. A. SPEED. 

The owner of a homestead can part with it only by the formalities prescribed 
by law. Such owner is not the only object of solicitude and care in our 
fundamental lam-; but the wife, if there be one, and children, if there 
be any have rights in  the homestead fixed by the Constitution, which 
cannot be divested, save in the manner prescribed by that  instrument. 

T h e r e f o r e ,  where a judgment mas obtained on a promissory note, in which i t  
was stipulated that  "the maker and endorser each hereby n-aive the 
benefit of the homestead exemption as  to the debt eridenced by this note." 
the maker of the note having a t  the time a wife and children: It was 
he ld ,  that  no release of the right to the homestead was thereby effected. 
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EEAVAK & Co. v. SPEED. 

and that the same could not be sold under a n  execution issuing on said 
.judgment. 

MOTIOX in the cause, heard before Watts, J., a t  Fall Term, 1875, of 
the Superior Court of FRANKLIK County, upon the following: 

(545) CASE AGREED: 

The defendant R. A. Speed is seized and possessed of a tract of land 
lying in Franklin County, containing three hundred and seventy acres, 
and was so seized and possessed a t  the adoption of the present Constitu- 
tion. 

2. The defendant's wife is seized, and possessed in her own right, of 
a tract of land situated in Franklin County, containing six hundred 
acres, on which are the dwelling house and other houses occupied and 
used as a residence by the defendant and his family; (consisting of a 
wife and several infant children,) and was so seized and possessed a t  
the time hereinafter mentioned. 

3. The defendant, R. A. Speed, on the third day of November, 1870, 
executed to  the plaintiffs his promissory note in words and figures as 
follows, to-wit : 

"$457.15. HENDERSON, N. C., Kov. 15, 1870. 
"Four months after date I promise to  pay to the order of Samuel 

Beavan k Co., Four hundred and fifty-seven 15-100 dollars; payable 
and negotiable at the ofice of Dunn, Todd & Co., Baltimore, value 
received, without offset; the maker and endorser each hereby waive the 
benefit of the homestead exemption as to the debt evidenced by this 
note. 

"Witness - hand this - day of -, 187-. 
[Signed] R. A. SPEED." 

4. At Fall Term, 1872, of the Superior Court of Franklin County, the 
plaintiff obtained judgment for the amount of said note, against the 
defendant. Execution was issued on said judgment, returnable to  
Spring Term, 1873, of said court. 

5. That James C. Wynne, sheriff of said county, after receiving the 
aforesaid execution and before levying the same, summoned appraisers 

to  allot the defendant his homestead. The appraisers allotted 
(546) to  the defendant the tract of land aforesaid, containing three 

hundred and seventy acres, valuing the same a t  the sum of one 
thousand dollars. The report of the appraisers was returned by the 
sheriff to Spring Term, 1873, of said court, and also the execution, upon 
which was the following endorsement: "Homestead allowed; no prop- 
erty in excess of the homestead, to  satisfy the within execution." 
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BEAYAS & Co. v. SPEED. 

6. At  the  next term of said court the plaintiffs after due notice to  
the  defendant, entered a motion to set aside said allotment. 

It is agreed tha t  if upon the above state of facts, the court shall be 
of the opinion tha t  the defendant is not entitled to  the aforesaid tract 
of land as a homestead, as against the plaintiff in this action, then there 
shall be a judgment setting aside said allotment and directing the sheriff 
of said county to  sell the same or so much thereof as is necessary t o  
satisfy the aforesaid judgment. But if the court shall be of a different 
opinion, then this proceeding shall be dismissed a t  the cost of the 
plaintiff. 

Upon the hearing of the case the court held tha t  the defendant was 
entitled to a homestead, and rendered judgment against the plaintiff 
according to  the case agreed. From this judgment the plaintiff ap- 
pealed. 

Dav i s  and Cook ,  for the appellant. 
Edwards  and Batchelor & Son,  contra. 

SETTLE, J. On the third day of November, 1875, the defendant made 
and executed to  the plaintiffs his promissory note, in words and figures 
follom7ing, to wit: 

"$475.15. HENDERSOK, 9. C., NOV. 3d, 1875. 
"Four months after date I promise to pay to  tlle order of 

Samuel Beaven R. Co., Four hundred and fifty-seven dollars and (547) 
fifteen cents, payable and negotiable a t  the office of Dunn, Todd 
& Co., Baltimore, value received, without offset, the maker and endorser 
each hereby waive the benefit of the honlestead exemption as to the 
debt evidenced by this note. 

l i  ' Witness - hand this - day --, 187-. 
"R. A. SPEED." 

Can the benefit of the homestead exemption be waived in this man- 
ner? "Every homestead, etc., not exceeding the value of one thousand 
dollars, shall be exempt from sale under execution or other final process 
obtained on a n y  debt .  Constitution, Art. X ,  Sec. 2. 

'(SEC. 3. The homestead after the death of the owner thereof, shall 
be exempt from the payment of any debt during tlle minority of his 
children, or any one of them." 

'(SEC. 5. If the owner of a homestead die, leaving a widow but no 
children, the same shall be exempt from the debts of her husband, and 
the rents and profits thereof shaI1 inure to  her benefit during her widow- 
hood, unless she be the owner of a homestead in her own right." 
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'(SEC. 8. Kothing contained in the foregoing sections of this article 
shall operate to prevent the owner of a homestead from disposing of 
the same by deed; but no deed made by the owner of a home~tead shall 
be valid without the voluntary signature and assent of his wife, signi- 
fied on her private examination according to law." 

These provisions of the Constitution, adopted for the first time in 
1868, effected a radical change in our former system of laws, and this 
court, in furtherance of the object in view, has given to them the most 
liberal construction. 

Counsel cited authorities from other States, to the effect that the 
homestead could not be thus waived. TTThile it is always satisfactory to 
find a position supported by authority, we do not feel the need of it 

in this instance. We have quoted the provisions of the Constitu- 
(548) tion bearing upon the question a t  issue, and we are content to 

rest our conclusion upon the plain and obvious meaning of the 
words, which leave no room for construction. 

It is clear that the owner of a homestead is not the only object of 
solicitude and care in our fundan~ental law, but the wife, if there be 
one, and children, if there be any, hare  rights in the homestead, fixed 
by the Constitution, which cannot be divested save in the manner pre- 
scribed by that  instrument, to  wit: by the deed of the owner, acconl- 
panied by the voluntary signature and assent of his wife, signified on 
her private examination, according to lam-. The case agreed states that  
the defendant has a wife and several infant children. 

This is justly considered one of the most beneficent provisions of the 
Constitution. But the construction contended for by the plaintiff, if 
adopted, would entirely defeat it, and would enable a thriftless hus- 
band, by a dash of a pen, to  turn his wife and children out of house and 
home. 

It is stated in the case agreed that  the wife has lands in her own 
right, and could not therefore claim a homestead in the lands of her 
husband. She now has lands; non constat, tha t  she will have lands, 
in her own right, when she becomes a widow. 

I n  Abbott v. Cromartie, 72 N. C., 292, this court has held that  a 
defendant, entitled to a homestead in certain lands, which have been 
sold under an execution against him, is not estopped from clainling his 
homestead, by accepting a lease for the same land from the purchaser 
a t  execution sale. And i t  is said, "the defendant owned the legal estate 
in the land, and the Constitution confers no new estate upon him, but 
only confirms an existing one, to the extent therein expressed, and 
restricts his powers of alienation and to charge i t  with his debts. Hav- 

ing then the estate in the land, exempt from execution, he  can 
(549) part with i t  only by  fhe formalities prescribed b y  law." 
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His Honor in the Superior Court held, tha t  the defendant did 
not waive his homestead by the recital to tha t  effect, in the note upon 
~ ~ ' h i c h  this action is founded, and in this opinion we concur. Let judg- 
ment be entered here, dismissing the action a t  the cost of the plaintiff, 
according to the case agreed. 

PER CURIAM. Judgment affirmed, and action dismissed. 

Cited: J!Iurphy v. McNeill, 82 N.C. 224; Hughes v. Hodges, 102 
N.C. 258,260; Bank v. Land Co., 128 N.C. 195; Dalrymple v. Cole, 156 
N.C. 357; Simmons v. McCullin, 163 N.C. 414. 

S T A T E  r7. W. H. H. HOUSTON ARD OTHERS. 

It is  competent for a Judge of the Superior Court to authorize the sheriff. 
or any other person, to take a recognizance from a defendant for his 
appearance a t  the nest term, to answer, etc., his Honor having first fixed 
the amount of such recognizance. 

Although the recognizance authorized to be take~l  is pmt in the form of a 
bond, with conditions, signed and sealed by the defendants, yet i t  is ralid 
as  a recognizance. 

SCIRE FACIAS, on a forfeited recognizance, heard before Judge 
Schenck, a t  Fall Term, 1875, of the Superior Court of MECKLENBURG 
Countv. 

The defendant Houston had been indicted for forgery, and was in 
custody when, upon his own affidavit, the case was continued. The  
court, after such continuance, made an order to discharge him from 
custody, upon his entering into recognizance with sureties, in the sum 
of twenty-five hundred dollars, for his appearance a t  the next term. 
This he did by executing a bond, with the other defendants as his 
sureties, in the sun1 specified and payable t o  the State of North 
Carolina, conditioned to he void should the defendant Houston (550) 
appear, etc. 

-4t the ensuing term he was called and failed, and a judgment nisi 
entered against him. To the scire facias which issued, the defendants 
plead nu1 tie1 record. His Honor found that  there was such a record, 
and gave judgment accordingly. From this judgment the defendants 
appealed. 

Shipp & Bailey, for defendants. 
Attorney General Hnrgrove, for the State. 
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READE, J. I t  was competent for his Honor to  authorize the sheriff 
or other person, to take the recognizance of the defendants for the 
appearance of the principal defendant at the next term, to  answer the 
charge of the State against him, his Honor having fixed the amount of 
the recognizance. And although the recognizance authorized t o  be 
taken was put in the form of a bond with conditions, signed and sealed 
by the defendants, yet it is valid as a recognizance. 

The taking of a recognizance consists in making and attesting a 
memorandum of tlie acknowledgment of a debt due tlie State, and of 
the conditions on which it is to be defeated. State v. Edney, 60 N. C., 
463. 

There is no error. Let this be certified. 
PER CURIAM. Judgment affirmed. 

Cited: S. v. Jones. 88 K.C. 685; S. v. Jones, 100 N.C. 440; S. v. 
Morgan, 136 N.C. 596; S. ZJ. Rradsher, 189 K.C. 407. 

GEORGE W. SWEPSOS.  TO THE USE OF G .  W. CLAYTON, r. A. T. SUXMEY, 
ADM'R. 

Where, upon a n  appeal to this court, no error is assigned, and there is no 
error apparent upon the record, the judgment of the court be lo^- n-ill be 
affirmed. 

This was a MOTIOX heard before Henry,  J., a t  Fall Term, 1876, of 
the Superior Court of BUKCOMBE County. 

Notice was issued to the defendant as administrator of W. A. Patton, 
deceased, to s h o ~  cause why execution de bonis propl-iis should not bc 
issued against him, judgment absolute having been rendered at Fall 
Term, 1867, in faror of the plaintiff on specialty filed against 9. B. 
Chunn & Co., the firm being composed of ,4. B. Chunn, E. Clayton and 
the intestate of the defendant. 

After execution was issued, no plea being filed, G. W. Clayton paid 
off the judgment and took an assignment of the same to his own use. 
The notice to  show cause was then issued and served. No answer to  
the rule was filed, and the case was continued from term to term for 
several years, always for the defendant, he desiring the evidence of 
G. W. Clayton, who resides in the county, was often there, and who 
has only been away from the county during the last year. The counsel 
alleged {hat a subpoena had been served upon him, but it did not appear 
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in the papers. He  did appear once before the Court, at  Chambers, but 
was not examined. 

No plea or suggestion of a want of assets was ever made upon the 
original motion for notice to  issue. 

It was shown to the court that the defendant had been fixed with 
assets to  the an~ount  of the judgment, and that the sheriff had failed 
to find anything in his hands. 

When the case was called a t  Fall Term, 1875, the defendant had 
G. W. Clayton called, and upon his failure to  answer, the de- 
fendant moved the court again to continue the case on account (552) 
of his absence. The motion was refused. 

Upon the intimation of the court that  the plaintiff was entitled to  
execution, the defendant's counsel then demanded a jury, and said he 
had no other witness. 

Counsel for the plaintiff stated that he had no objection to  calling 
a jury. Clayton was again called, and upon his failure to  answer, the 
court ordered execution to issue against the plaintiff as prayed for. 
The defendant appealed. 

No counsel in this court, for appellant. 
J .  H. filerrimo~z, contra. 

R E ~ E ,  J. KO reason is assigned by the appellant, why execution 
should not issue against the defendant de bonis propriis, as ordered, and 
we see none in the record. 

There is no error. This will be certified. 
PER CCRIAM. Judgment affirmed. 

Cited: S.  v. Hovis, 76 N.C. 118; White v. Clark, 82 K.C. 8 ;  Howell 
v. Ferguson, 87 N.C. 115; McDaniel v. Pollock, 87 N.C. 505; King v. 
Ellington, 87 N.C. 574; Xeal v. Mace, 89 N.C. 171; Mott v. Ramsay, 
90 N.C. 30. 

REBECCA HAUSER v. LEV1 SAIN AND JACOB SAIR', ADM'RS. 

When one person renders services to another, the law implies a promise to 
pay what the services are  reasonably worth. The relation of grand- 
daughter and grandfather existing between the plaintiff and the intestate 
of the defendants, does not rebut the presumption so as  to throw upon 
the plaintiff the onus of proving a special contract. 
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This was a CIVIL ACT~OX,  brought by tlie plaintiff to recover the value 
of certain services, alleged to have been rendered the intestate of the  

defendants; and was tried before Xchenck, J., and a jury, at  Fall  
(553) Term, 1875, of the Superior Court of LIXCOLX County. 

By consent, the follomkg issue was submitted t o  the jury: 
I s  the plaintiff entitled to recover for services rendered to the de- 

ceased. If so, 1101~ much? 
The plaintiff testified: That she was now thirty years of age. She 

was born in 1845. She was a granddaughter of the defendants' intestate. 
Joseph A. Sain testified: The plaintiff went to  John, Hauser's, in 

March, 1864. He heard Hauser, the intestate of the defendant, say 
two or three times that lie had got tlie plaintiff to con~e and stay with 
him; tha t  he had nothing to give her now, but tha t  she should be well 
paid for it. He  heard the deceased say this in 1864, and in 1868 The 
plaintiff was not present during these conversations. The plaintiff 
remained a t  the house of the deceased from 1864, until the time of his 
death, in 1874. No one lived there except tlie plaintiff and her grand- 
father. For two years and a half before his death, the condition of 
the deceased was very bad; he was entirely out of his mind; he would 
have an axe and a pitchfork by his side to ward off apprehended danger. 
These weapons had to be taken from him. The plaintiff cooked and 
washed for, and attended the old man;  and, for the last two and a half 
years, '(cleaned him as a woman does her baby." He  thought the plain- 
tiff's services worth two hundred dollars a year. 

On cross-examination, the witness testified: The old man worked 
some, before he became insane, but was very feeble. The plaintiff 
raised a cow there, which had a calf, which the plaintiff also raised. 
She also raised tm7o sheep; she took one bed to Hauser's with her. 

One Grecnhill, a witnees for the defendants, testified: I n  1864, he 
lived with the deceased, who was his grandfather, but left on account 
of some land, which he desired to  cultivate. H e  was eleven years of 

age when the plaintiff came there to live. He  heard the plaintiff 
(554) and the deceased say that the contract between them was, tha t  

the plaintiff was to do the cooking, washing and mending, and 
that  she was to live there and have all the property she could make, 
over what was necessary for their support. The plaintiff had four or 
five cattle, and raised a little tobacco and sold i t ,  Witness left Hauser's 
when he was eighteen years of age. 

On cross-examination, the witness stated that  he did not knov- what 
became of the money for the tobacco, and that  the plaintiff generally 
bought one dress a year. 

John Davis, a witness for the defendants, testified: On the 16th of 
November, 1874, he heard the plaintiff say in the presence of the de- 
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fendant, Levi Sail?, that there mas no contract between her and her 
grandfather as to her services. The defendants agreed that she sllould 
take her property or charge for her services, and that she might make 
her choice. The plaintiff proniised to let them know on Saturday. On 
sale day, a t  the request of the defendants, he qualified her, as to  her 
property. It consisted of three cattle, a bed or two, a spinning wheel 
and cards, and some other small articles. The witness said to her: 
"KoK, if you take these things, i t  pays the debt," to which she replied, 
"Yes." 

The evidence as to the conversation that the witness had with the 
plaintiff was received on the ground of corroborating Greenhill's testi- 
mony, and not as a proof of payment'or release, as that defense was 
not alleged in the answer. 

On cross-examination, the witness stated that the plaintiff claimed 
all the property as her own. 

One Lingerfelt testified, that  in his opinion the plaintiff's services 
were not worth much, as she kept all she made. They might be worth 
$100 a year, if she kept nothing. He is a grandson of the intestate. 

The plaintiff was recalled, and testified: She did not tell Davis there 
was no contract; nor did she agree to take the property in place of her 
services. She did not tell him that she would give up her claim. 
She merely asserted her right to her own property. ( 555 )  

Martin Shultz, a witness for the plaintiff, testified: The plain- 
tiff went to  Hauser's during the deep snow in March, 1864, and that  
she did all the cooking, washing and mending. That a t  this time in 
1864, Mr. I-Eaueer's daughter, (who had been living with him,) died. 
The plaintiff remained until the old man died. He thought the services 
of the plaintiff mere m-orth $50 a year, until the intestate lost his mind; 
that  they were then worth $100. 

The defendants' counsel resisted a verdict on the ground: 
1. That thc action was barred by the statute of limitations. 
2. That  there mas no contract made between the plaintiff and defend- 

ants' intestate, except as stated by Greenhill. 
3. That if no contract n-as made between them, (as Davis alleged 

the plaintiff had told him,) then as the plaintiff was the granddaughter 
of Hauser, and lived with him, the law raised no presumption of a 
promise to pay. 

The court charged the jury: 
1. That  the statute of limitations barred the plaintiff's claim, except 

tha t  part which accrued within three years before the action begun. 
2. That if they believed Joseph Sain's testimony, and were satisfied 

from it, that  there was a contract that  the intestate was to pay the 
plaintiff, she would be entitled to recover whatever her services were 
worth within the three years. 

417 
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3. That  if they believed that the contract b e b e e n  them, was as 
stated by the witness Greenhill, the plaintiff was not entitled to  recover. 

4. Tha t  if there was no special contract as to  the services, that  as the 
plaintiff was some twenty-six or twenty-seven years old when the last 
services within the statute of limitations were rendered, the law raised 

a presumption of a promise to pay what the plaintiff's services 
(556) were ~ ~ o r t h ,  and that this presumption was not rebutted by the 

relations of the par t~es  or the circumstances of the case. 
Under the charge of his Honor, the jury rendered a verdict for the  

plaintiff for $600, with interest. 
The defendant moved for a neTy trial. Motion overruled. Judgment 

and appeal by the defendants. 

Battle, Battle & Mordecai, for the appellants. 
Cobb, and Xhipp & Bailey, contra. 

RODMAN, J .  In  regard to a special contract his Honor left the ques- 
tion to  the jury upon the testimony of the witnesses. 

In regard t o  an implied contract we see no error in the charge. When 
one person renders s e r ~ ~ i c e  to another, the law implies a promise to pay 
what the services are reasonably worth. This is admitted to be the 
general rule, but i t  is insisted for the defendant tha t  the relation of 
granddaughter and grandfather, rebutted this implication and imposed 
on the the burden of proving an express contract; otherwise 
it mill be presumed that  the services were rendered gratuitously. We 
can see no reason for this doctrine. The only authority cited in support 
of it. is Willianzs v. Barnes. 14 X. C.. 348. That  was the case of a son 
who upon arriving a t  age continued to live with his mother and attend 
to  her business; it is put on its special circumstances. The mother had 
given the son two negroes and other property, etc. Apart from the 
sentiment and feeling excited in the heart of the Chief Justice, by the 
special circumstances of that  case, which he expresses very forcibly, 
we think the weight of the argument is on the side of Judge DASIEL, 
n-110 dissents. No authority is cited in either opinion, and the decision 
of the majority of the court admits the general rule to be as we have 
stated above. There is no error in the charge of his Honor, of which 
the defendant can con~plain. We are inclined to  think his Honor erred 

in ruling tha t  the plaintiff's right of action was barred by the 
(557) statute of limitations, except as to the last three years. There 

was no reference to  the number of years tha t  the plaintiff was to  
render her services, nor was she to perform these services from year to  
year. So i t  was indefinite as to time, and her right of action did not 
accrue rmtil tier term of service terminated by the death of her grand- 
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father. See n'orthcot v. Casper, 41 N. C., 303, but upon this question 
we are not called on to  express a decided opinion. It is alluded to 
merely to  show that  the defendant has not been as hardly dealt with 
by the jury as his counsel seemed on the argument to  suppose. 

No error. 
PER CURISM. Judgment affirmed. 

Cited: Miller v. Lash, 85 N.C. 56; Young v. Herman, 97 N.C. 284; 
Wood v. Wood, 186 x.C. 560; Keiger v. Sprinkle, 207 N.C. 735; Twiford 
v. Waterfield, 240 N.C. 584. 

JOHN G. WILLIAMS, TRUSTEE. V. JOSEPH B. BATCHELOR, ADMIXISTRATOR, 
ETC., -4KD OTHERS. 

A, after devising to his wife a life estate in all of his property, and appointing 
her his sole executrix, devised a s  follows: "The same, namely, all the 
said slaves, real and personal estate, a t  her death, I give, devise and 
bequeath to be equally divided among all my children then living, and 
the child or children of any deceased child of mine, to take the share of 
their deceased parent had he or she been living a t  the death of my wife 
. . . I hereby give and grant unto the executrix of this my last will and 
testament, full power and authority to sell and dispose of any part of my 
real and personal estate, etc., either for the purpose of partition or divi- 
sion among my legatees ; or for any other purpose most advantageous for 
her or their interest, etc." The executrix, during her life, made certain 
advancements to the children of the testator. The son of the testator 
having been so advanced, died, during the lifetime of the executrix, leaving 
children, who survived the executrix: Held, tha t  the share of the children 
of the deceased son were to be charged with the advancements made to 
their father. 

This was a CIVIL ACTION, tried before Watts, J., a t  Fall Term, 1875, 
of the Superior Court of WAKE County. 

The plaintiff instituted an action a t  Spring Term, 1875, against (558) 
the defendants, Joseph B. Batchelor, admiinstrator of Lewis D. 
Henry, and also administrator of Margaret M. Henry, 'CVilliain S. 
Mason, Ed. G. Haywood, Margaret H. Haymood, D. K. McRae, Jane 
V. McRae, Sarah C. Manly, Thomas R. llTaring, Robert P. Waring, 
Lewis D. Waring, Jane V. Waring, Lewis E. Henry, Margaret M. 
Henry, Douglas Bell, individually, and also as executor of Malvina D.  
Bell, individually, and also as executor of Malvina D .  Bell, Douglas 
Bell, Jr., Matthew P .  Taylor, and assignee in bankruptcy of Matthew 
P. Taylor, alleging in his complaint substantially the following facts: 
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That  during the month of June, 1845, Louis D. Henry, being domi- 
ciled in the county of Wake, died, having first duly made and pub- 
lished his last mill and testament in writing, which was properly exe- 
cuted to pass both real and personal estate, wherein he nominated and 
appointed his wife, Margaret M. Henry, his sole executrix, and anlong 
other things devised and bequeathed as follows: 

"I give and devise to my beloved wife, for and during the term of 
her natural life, all the slaves now- in my possession, or which are now 
hired out, or which shall be in my possession, or nlay be hired out, a t  
my death, together r i t h  all their future increase, and also all my real 
and personal estate of every kind and description, so as aforesaid, for 
and during her natural life. The same, namely, all the said slaves, real 
and personal estate, at  her death, I give, devise and bequeath, to  be 
equally divided among ail my children then living, and the child or 
children of any deceased child of mine, to  take the share of their de- 
ceased parent, had he or she been living a t  the death of my wife. The 
share or shares of my said estate hereby given to my daughters shall 
be only to the sole and separate use of my daughters respectively, so 
as in no sense to be liable to  the debts, liabilities, and contracts of their 
respective husbands, either of those married at my death, or who may 

marry thereafter, or of any husband they may ever a t  any time 
(559) have in their lives. I enjoin i t  upon my dear wife to  see that  

proper suitable settlements of the same be made upon my daugh- 
ters, drmm up by some lawyer skillful in such matters. . . . 

"Item 4th. I hereby give and grant unto the executrix of this my 
last will and testament, full power and authority to sell and dispose 
of any part of my real and personal estate for the best price, taking 
always good security, either for the purpose of partition or division 
among my legatees, or for any other purpose most advantageous for her 
or their interest, the securities or proceeds of such sales to be accounted 
for and settled in the way and manner the principal is, on each legatee, 
under this my will and subject to the same limitations and restrictions." 

The follon-ing is a copy of the will, made a part of the conlplaint: 

"In the name of God, Amen. I, Louis D. Henry, the of city of 
Raleigh, North Carolina, being in sound mind and memory, do ordain 
this, as 111y last will and testament, hereby revoking and annulling all 
manner of wills and testaments by me a t  any time heretofore made. 

"Item 1st. I appoint my beloved wife Margaret, the executrix of 
this my will, and the guardian of all my minor or infant children; and 
of their estate. 

"Item 2d. I charge my whole estate with the support and mainte- 
nance (which is to  be of the most ample and sufficient and comfortable 
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kind,) of my dear niother-in-law, Mrs. Sally I-Iaywood, during her life. 
"Item 3d. I give and bequeath to  my beloved wife, for and during 

the term of her natural life, all the slaves now in my possession, or 
mhich are now hired out, or mhich shall be in my possession, or may be 
hired out at my death, together with all their future increase, and also 
all my real and personal estate of every kind and description as 
aforesaid for and during her natural life, the same, viz.: all the (560) 
said real and personal estate, a t  her death, I give, devise and 
bequeath t o  he equally divided to and among all my children then 
living, and the child or children of any deceased child of mine to take 
the share of their parents, had he or she been living a t  the death of my 
wife. The share or shares of my said estate hereby given to my daugh- 
ters, shai! be only to  the sole and separate use of my daughters respec- 
tively, so as in no wise to  be liable to the debts, liabilities, and contracts 
of their respective husbands; either of those married a t  my death or 
who may marry thereafter, or any husbands they may have a t  any time 
in their lives. I enjoin it upon my dear wife, to see that  proper, suit- 
able, settlements of the same be made upon my daughters; drawn up 
by some skillful lawyer in such matters, and, in case the husband of 
either of my daughters (should my wife have died, without having 
allotted to  the same,) shall neglect to have such marriage settlement 
executed for the space of four months after the death of my wife, and 
after her marriage, the share of my said estate, to  which his wife may 
be so entitled, shall pay one thousand dollars, to  be equally divided, 
to  and among my other children then living, and the child or children 
of any deceased child; and the residue be subject to  settlement as above. 

"Item 4th. I hereby give and grant unto the executrix of this my 
last will and testament, full power and authority to  sell and dispose 
of, any part of my real and personal estate for the best prices; taking 
always good security; either for the purpose of partition or division 
among my legatees, or for any other purpose niost advantageous for 
her or their interest, the securities or proceeds of such sale, to  be ac- 
counted for and settled, in the way and manner the principal is, on each 
legatee under this my will, and subject to  the same limitpations and 
restrictions. 

"Item 5th. I hereby give and bequeath to  the Episcopal, called 
'Christ Church,' Raleigh, five hundred dollars. 

"Item 6th. I hereby g i ~ e  and bequeath t o  the University of (561) 
North Carolina, a t  Chapel Hill, five hundred dollars. 

"In witness whereof, I have hereunto set my hand and seal this 23d 
day of July, A.D. 1845. "LOUIS D. HENRY, [SEAL.] 

"Signed, sealed and executed and published in presence of 
"DAVID W. STONE, 
C. L. HINTON. 

421 
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('I hereby revoke and annul the above two legacies to the Episcopal 
Church, called 'Christ Church,' Raleigh, and to the University of North 
Carolina, a t  Chapel Hill. I also hereby direct, that  all the property in 
my aforesaid will devised or bequeathed t o  my daughters, shall be so 
settled to  their sole and separate use, as never to be liable to  the control, 
or contracts, or debts, of any husband they may respectively have a t  
any time, no matter horn- often they marry. I reiterate this, lest i t  
might not have been clearly enough expressed in my said will. Done 
under my hand and seal, Raleigh, 3d December, A.D., 1845. 

"LOUIS D. HENRY, [SEAL.]" 

Said will was admitted to probate at the August Session, 1846, of the 
Court of Pleas and Quarter Sessions for the county of Wake, when the 
executrix therein named, duly qualified and entered upon the discharge 
of her duties. 

That  the testator left, him surviving, his wife Margaret M. Henry, 
and the following children, to-wit: Jane Virginia McRae, then inter- 
married with the defendant, Duncan K. AIcRae, Sarah C. Manly, then 
intermarried to  one John H.  Manly, now deceased, Augusta E. Henry, 
Louis E. Henry, Margaret H. Haywood, then Margaret H. Henry, 
Mary Henry and Malvina D. Henry. 

After the death of the testator, and before the death of his said wife, 
Augusta E. Henry, intermarried with one Robert P. Waring and 

(562) died, leaving the defendants, Thomas R.  'CTaring, Louis D.  War- 
ing, Robert P. Waring and Jane V. Tl'CTaring, her only children, 

her surviving, the last named child being now an infant under the age 
of twenty-one years. 

After the death of the testator, and before the death of his said wife, 
Louis E. Henry intermarried with one Jane E. Massenburg and died, 
leaving him surviving Margaret M. Henry and Louis E. Henry, his 
only children, both of whom are infants under the age of twenty-one 
years. 

After the death of the testator, and before tlie death of his said wife, 
Margaret H. Henry intermarried x i th  the defendant, E. G. Haywood. 

After the death of the testator, and before tlie death of his said wife, 
Mary Henry intermarried with the defendant, Matthew P. Taylor and 
died, leaving her surviving Henry Taylor, who also died in infancy 
and unmarried. The said Matthew P .  Taylor was duly adjudicated a 
bankrupt before the death of the testator's said wife, and the defendant 

was duly appointed the assignee in bankruptcy of all his estate, 
property and effects. 
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After the death of the testator, and before the death of his said wife, 
Malvina D. Henry intermarried with the defendant Douglas Bell and 
died, leaving her surviving, the defendant Douglas Bell, Jr., her only 
child, who is an infant under twenty-one years of age, and without 
guardian. The said Malvina D. Bell departed this life in November, 
1871, having first published her last will and testimony in writing, 
wherein she named the defendant Douglas Bell, Sr., her sole executor, 
and whereby she devised and bequeathed to him all her estate and prop- 
erty of every description; which said will was duly admitted to probate 
in the Probate Court of Wake County, in the latter part of the year 
1876. 

The following is a copy of said will, made a part of the complaint: 

"I, Malvina D. Bell, wife of Douglas Bell, of the city of (563) 
Raleigh, and State of North Carolina, being of sound and dis- 
posing mind and memory, although in feeble health, do make and pub- 
lish this my last will and testament, as follo~m, that  is to  say: 

"First. I desire and bequeath to  my beloved husband, Douglas Bell, 
all my real and personal estate of every description, including that 
conveyed or held by Jolin G. Tilliams, trustee, or to  which I may be 
entitled in any other manner, to  him, his heirs, executors, administra- 
tors and assignees forever. 

"Second. I hereby appoint my husband, Douglas Bell, executor of 
my last will and testament. I n  witness whereof, I have hereunto sub- 
scribed my name and affixed my seal, this 24th day of October, A.D. 
1871. 

"MALVINA D. BELL, [SEAL.] 

"Signed, sealed, published and declared by the testatrix to be her last 
will and testament in our presence, who signed the same a t  her request, 
in h B  presence, and in the presence of each other. 

'(WILLIAM SELDEN, 
NORRIAN BELL." 

In  the month of April, 1874, the said Margaret 34. Henry, widow 
and executrix of Louis D. Henry, died intestate, and on the day 
o f ,  1874, the defendant, Joseph B. Batchelor, was appointed and 
duly qualified as administrator of the said Margaret; and also as 
administrator de bonis non, cum testamento annezo, of the said Louis 
D. Henry. 

The said Margaret, 1%-idom and executrix of Louis D. Henry, left her 
surviving, as her next of kin, and heirs-at-law, her children and grand- 
children, the defendants, Jane V. McRae, Sarah C. Manly, Margaret H.  
Haywood, Thomas R. Waring, Louis D. Waring, Robert P. Waring, 
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Jane V. Waring, Margaret 31. Henry, Louis E. Henry and Doug- 
(564) las Bell, Jr.  John H. Manly has died since the death of the said 

widow and executrix. 
Xalvina D. Henry intermarried with Douglas Bell on the 11th day 

of April, 1865, and after and during the lifetime of the said widow and 
executrix, on the 22d day of July, 1866, Margaret &I. Henry joined in 
an indenture with one Alexander Bell and Malvina D ,  and Douglas 
BeI1, wherein she assigned and conveyed to Alexander Bell, as trustee, 
a sealed note, bearing date January 1st) 1857, for four thousand dollars, 
payable to herself as executrix, and signed and sealed by Thomas C. 
Miller, J .  T .  Miller, Frederick J .  Hill and Daniel B. Baker, on which 
the interest had been paid up to January 1st) 1861, which said note 
she then and there endorsed in blank; also, a second note under seal, 
bearing date January ls t ,  1860, for one thousand dollars, payable t o  
herself as executrix, and signed and sealed by Thomas 6. Miller, A. S. 
Miller and Fred. J. Hill, on which the interest had been paid up to  
January lst ,  1861, note she endorsed in blank, upon the express 
trust, the said Alexander Bell should collect the amount secured by 
said notes, or so much thereof as he could, by the exercise of due dili- 
gence, so as to  raise thereout a fund of five thousand dollars and inter- 
est on the same from April 11th) 1865, and hold the said fund for the 
sole and separate use of the said hlalvina D.  Bell, as a feme sole, during 
the term of her natural life. And if she should die, leaving the said 
31. M. Henry her surviving, and also a child or children her surriving, 
then for the use and benefit of said child or children, prorided he, she 
or they, should survive the said Margaret 31. Henry. 

To  secure the said fund of $5,000 and interest in any and every event, 
and especially the case of Alexander Bell, should fail to collect so much 
out of the notes aforesaid, the said executrix in and by the same deed 
of indenture, also conveyed to Alexander Bell a house and lot iq the 

city of Raleigh, known as KO. 18, lying on the east side of Fay- 
(565) etteville Street, and on which she resided; by n-ay of mortgage, 

conditional to be void in the event that  the said $5,000 and inter- 
est from the 11th day of -4pri1, 1865, was realized out of the said notes, 
or otherwise paid into the hands of the said Alexander Bell hy the 
executrix. 

The following is a copy of said deed, which was made a part of the 
complaint: 

"This indentwe made and entered into this second day of July, A.D. 
1860, by and between Margaret M. Henry, executrix of Louis D. Henry, 
deceased, of the first part, of the county and State above written, and 
Alexander Bell, of the county of Norfolk, in the State of Virginia, of the 
second part, and Douglas Bell and Malvina D.  Bell, his wife, both of 
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the county and State last aforesaid, of the third part, witnesseth: That 
whereas Louis D. Henry, deceased, late of Wake County, did, by his 
last will and testament, which has been duly admitted to  probate in the 
Court of Pleas and Quarter Sessions for the county of Wake, after 
giving to  the said party of the first part a life estate in all his estate 
and property, real and personal, and giving likewise to the said party 
of the first part, whom he appointed his sole executrix, full power and 
authority t o  sell and dispose of any part of his real and personal estate 
for the best prices, taking always good security, either for the purpose 
of partition or division among his legatees, or for any other purpose 
most advantageous for her or their interest, devise and bequeath as 
follows: 'All niy estate, at  the said Nargaret M. Henry's death, I give, 
devise and bequeath, to be equally divided anlong all of my children 
then living, and the child or children of any deceased child of mine to  
take the share of their parent, had he or she been living a t  the death of 
my wife. The share or shares of my said estate hereby given to my 
daughters, shall be only to the sole and separate use of my daughters 
respectively, so as in no wise to  be liable to  the debts, liabilities or con- 
tracts of their respective husbands, either of those married a t  my 
death or who may marry thereafter, or of any husband they (566) 
may, a t  any time, have in their lives. I enjoin i t  upon my dear 
wife t o  see that  proper suitable settlements be made of the same, upon 
my daughters, drawn by some lawyer skillful in such matters;' and 
whereas, the said party of the first part is willing to  give up her life 
estate in and to a certain portion of the estate and property of the said 
Louis D. Henry, hereinafter mentioned and described, and is desirous 
of settling the said portions according to the true intent and meaning 
of the last \ d l  and testament aforesaid: Now therefore, the said Mar- 
garet &I. Henry, executrix of Louis D .  Henry as aforesaid, party of the 
first part, for and in consideration of the premises and for the further 
consideration of five dollars, to her in hand paid by the said Alexander 
Bell, party of the second part, receipt whereof she doth hereby acknowl- 
edge, a t  or before the time of sealing and delivering of these presents, 
doth give, grant, bargain and sell, alien, transfer, convey, and assign 
over and deliver, unto the said Alexander Bell, party of the second part:  
First: A certain note under seal, bearing date the first day of January, 
one thousand eight hundred and fifty-one, (1851,) payable t o  the said 
party of the first part, for the sun? of four thousand dollars, principal 
money, on which interest has been paid up to  the first day of January, 
A.D. 1861, and signed by Thomas C. Miller, J .  T .  Miller, Frederick J. 
Hill and Daniel B. Baker, and which I, the party of the first part, have 
this day endorsed in blank. 
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"Second: A certain other note, under seal, bearing date for payment, 
one day after January the first, one thousand eight hundred and sixty, 
(1860,) payable to  the said party of the first part, for the sum of one 
thousand dollars, principal money, on which interest has been paid up 
to the first day of January, A.D. 1861, and signed by Thomas 6. Miller, 
A. S. Miller and Frederick J. Hill, and this day endorsed in blank by the 

said party of the firbt part, unto him, the said Alexander Bell, 
(567) the said party of the second part, to  have and to hold unto him, 

his heirs, executors, administrators and assigns forever, absolute 
and in fee simple; upon the express trust, nevertheless, that the said 
party of the second part shall proceed diligently to  coliect the sums of 
money secured by the notes under seal, hereinbefore referred to, men- 
tioned and described, and when he has collected the same, shall hold 
five thousand dollars of the said sum, and interest on the said five 
thousand dollars, which has already accumulated, or which may here- 
after accumulate, calculating from the 11th day of April, 1865, for the 
sole and separate use, benefit and behoof of the said Malvina D. Bell, 
one of the parties of the third part, as a feme sole, without being in any 
manner liable or subject to  the debts, contracts, responsibilities or 
control of her husband, the said Douglas Bell, the other party of the 
third part, or any other husband the said Malvina Bell may hereafter 
a t  any time have, for and during the natural life of the said Malvina 
D. Bell; but if the said Margaret &I. Henry shall hereafter die, leaving 
the aforesaid Malvina D .  Bell her surviving, then, and in that event, 
for the sole and separate use of the aforesaid Malvina D. Bell, in like 
manner as aforesaid forever, and in fee simple absolutely; but if the 
aforesaid Malvina D. Bell, shall die before the aforesaid Margaret M .  
Henry, and shall leaye a child or children surviving her, the said 
Malvina D. Bell, then, and in that  event, for the use, benefit and behoof 
of such child or children her surviving, as she may hereafter have, 
absolutely and in fee simple, provided the said child or children, or 
any one of them, survives his, her, or their grand-mother, the said 
Margaret M. Henry; but if the aforesaid Malvina D. Bell shall die 
before the aforesaid Margaret M. Henry, leaving no child or children 
her surviving, or leaving a child or children, which survives her, the 
said Malvina D. Bell, but which die, each and every one of them, during 
the life of the said Margaret M. Henry, then, and in that  event, in 

trust for such person or persons as shall, upon that  contingency, 
(568) be entitled to  the same, under the limitations contained in the 

last will and testament of said Louis D. Henry, deceased, herein- 
before referred to, and made part of this instrument for greater cer- 
tainty. And it  is expressly covenanted and agreed, by the party of the 
first part, and the parties of the third part, to  and with the party of the 
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second part, that  the said party of the second part shall be held respon- 
sible for only as much, or such parts, of the property and estate herein- 
before conveyed and transferred, or intended to be conveyed and trans- 
ferred, as shall come into his, the said party of the second part, actual, 
manual occupation and under his absolute control and possession, and 
that  the said party of the second part shall and may pay over the 
income arising from the investment of the trust fund hereinbefore con- 
veyed and transferred, or intended to be conveyed and transferred, 
t o  the said Malvina D. Bell, so long as she lives, and her written receipt 
shall be a full voucher and discharge to the said party of the second 
part for the disposition and expenditure of the income arising from the 
estate and property last aforesaid, and it  is further covenanted, agreed 
and granted, that the said party of the second part is hereby and herein 
vested with full power to sell, convey, transfer, collect, invest and re- 
invest any and all property herein and hereby conveyed or intended to 
be conveyed, and in the same manner to  deal with any property or 
estate which may arise from the investment of any part or portion of, 
or the whole of the aforesaid estate and property, or the proceeds aris- 
ing therefrom as to  him shall seem inost for the advantage of his cestuis 
que trusts, and he is authorized to invest in realty or personalty, as to 
him shall seem best, upon the uses and trust hereinbefore declared. And 
as to the residue of the sum arising from the reducing to possession of 
the two notes under seal, hereinbefore described and specified, over 
and above the sum of five thousand dollars, and interest thereon from 
the eleventh day of April, A.D. 1865, intended by this instru- 
ment to  be settled to the sole and separate use of the aforesaid (569) 
Malvina D. Bell, if any such residue there shall be, the said 
party of the second part shall pay over and deliver the same to the said 
party of the first part, after deducting the cost of collection and shall 
take her receipt therefor. And whereas it is the intention of the party 
of the first part to  secure absolutely, and a t  all events, the sum of five 
thousand dollars, with interest thereon from the eleventh day of April, 
A.D. 1865, hereinbefore conveyed or intended to be conveyed to the 
said party of the second part, upon the uses and trusts hereinbefore set 
forth, and whereas, such is the uncertainty of property, and the renie- 
dies for the collection of debts, in the existing state of public affairs, 
tha t  the said party of the second part may fail to  collect and realize 
even by using the utmost diligence, the said sum of five thousand dol- 
lars, and the interest aforesaid, or some part thereof: Kow, therefore, 
know all men by these presents that the said Margaret M. Henry, 
executrix as aforesaid, party of the first part, for and in consideration 
of the premises, and for the further consideration of ten dollars, t o  her 
in hand paid, by the aforesaid Alexander Bell, party of the second part, 
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a t  or before the time of sealing and delivering of these presents, the 
receipt whereof, the said party of the first part doth hereby acknowl- 
edge, doth give, grant, bargain and sell, alien, transfer and convey unto 
the said Alexander Bell, party of the second part and his heirs, a certain 
lot, or parcel of land, situate, lying and being in the city of Raleigh, 
in the county of T a k e ,  and in the State of North Carolina, known in 
the plan of the said city of Raleigh, as lot number eighteen (No. 18) 
and bounded as fo l l o~~s :  On the west by Fayetteville Street, on the 
north by lot number thirty-four (No. 34), on the east by Wilmington 
Street, and on the south by Lenoir Street, containing one acre or there- 
abouts, being the same lot on which the said party of the first part now 

resides, unto him the said Alexander Bell, the party of the second 
(570) part, to have and to hold unto him and his heirs forever in fee 

simple. 
"The condition upon which the above described lot of land is con- 

veyed, is such that  if the said Alexander Bell, using due diligence, shall 
collect and realize the sum of five thousand dollars and interest thereon 
from the eleventh day of April, A D .  1865, by reason of the transfer 
of the notes, under seal, hereinbefore specified and described, or if the 
said Alexander Bell shall realize any part of said sum, by reason of the 
transfer of the notes, under seal, aforesaid, and the said Margaret M. 
Henry shall pay unto him, and make good the said sum of five thou- 
sand dollars, by paying unto him the residue thereof, and all interest 
thereon, from the eleventh day of April, A.D. 1865; or if the said 
Alexander Bell, using due diligence, shall fail to  collect any part of the 
said five thousand dollars, and interest as aforesaid, an dthe said 
Margaret M. Henry shall pay over and deliver the whole of the afore- 
said sum of five thousand dollars and interest thereon from the eleventh 
day of April, A.D. 1875, then, and in either in these events last afore- 
said, the conveyance of the lot of ground aforesaid, is to  be void and 
of no effect; otherwise the conveyance of the lot of land aforesaid, is t o  
be in full force, validity and effect, and in any and every event, all and 
every other part of this indenture tripartite is to be and forever con- 
tinue in full force and effect. I n  testimony of all which, the said party 
of the first part, the said party of the second part, and the said parties 
of the third part, have hereunto set their hands and affixed their seals 
the day and date first above written. 

"21. M. HENRY, Ex'tx., [Seal.] 
ALEXAXDER BELL, [Seal.] 
DOUGLAS BELL, [Seal.] 
MALVINA D. BELL. [Seal.] " 

During the lifetime of Alexander Bell, &I. D.  Bell and M. M. Henry, 
executrix, the two notes aforesaid, by the consent of all the parties 
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WILLIAMS v. BATCHELOR. 

interested, were placed in the hands of the defendant, W. S. 571) 
Mason, an attorney of this court, for collection, and the plain- 
tiff is informed and believes that  said defendant has collected a por- 
tion of said notes, and has still a part of the fund derived therefrom 
in his hands, for which he declares his readiness to  account and to pay 
over such balance as may be found in his hands, as shall be directed by 
the judgment and decree of the court. The plaintiff is also informed by 
said Mason, that he expects to realize a still large rainount than he has 
as yet succeeded in collecting, but that  in no event would a sufficient 
amount be realized therefrom to pay all the fund of five thousand 
dollars and interest thercupon as aforesaid. 

-4lexander Bell died some time prior to the 15th of September, 1869, 
and after his death, under proceedings regularly instituted in the Supe- 
rior Court of Wake County, returnable to Fall Term, 1869, the plaintiff 
was by the judgment and decree of said court substituted for the said 
Alexander Bell, deceased, as trustee in and under the aforesaid deed 
of the date of July 2nd, 1866. 

After the plaintiff became such trustee and during the life of the said 
Malvina D. Bell, she on the 3d day of June, 1870, drew an order in 
favor of A. M. Lewis on the plaintiff, her trustee, for the sum of $500, 
with interest from the 3d day of June, 1871, which the plaintiff accepted, 
to  be paid when he received, as her trustee, funds of hers which he had 
a right to  apply to  the satisfaction of said debt. The plaintiff insists 
tha t  under these circuinstances the said Malvina D. Bell had no power 
to  appoint any portion of said sum for the benefit of her husband, 
Douglas Bell, by her last will and testament, until the plaintiff had 
received enough thereof to pay off said liability. 

The complaint demands judgment: 
1. Tha t  the defendant W. S. Mason, account with the plaintiff 

for such sums as he has collected on the tn-o sealed notes men- (572) 
tioned in the complaint. 

2. Tha t  an account be taken to ascertain how much can be realized 
fcom said notes, and also to  ascertain what balance of the fund of 
$5,000, and interest from the 11th of April, 1865, will remain unsatisfied, 
after applying all that  can be realized from said notes to  the satisfaction 
of said fund. 

3. Tha t  the house and lot in the city of Raleigh, specified in the com- 
plaint, be sold, and so much of the proceeds of such sale as are neces- 
sary for that  purpose, be applied to  the satisfaction of said fund of five 
thousand dollars and interest, and the residue thereof be disposed of 
under the direction of the court. 

The defendants Joseph B. Batchelor, as administrator de bonis non, 
cum testamento anneao of Louis D. Henry, and also as administrator 
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of M. M. Henry, deceased, Duncan K. McRae and Jane V. McRae his 
wife, Sarah C. Jlanly, Ed Graham Haywood and Margaret H.  Hay- 
wood his wife, with the other defendants, jointly and severally, filed 
their answer, alleging, substantially the following facts: 

They admit the truth of the facts alleged in the complaint and con- 
sent t o  a sale of the real estate specified and described therein, under 
an order of the court; the proceeds to be held under the control of the 
court, until the several and respective rights of the parties t o  this action 
have been decided, and then to a division of the same, in accordance 
with said decision. 

I n  addition to the facts set out in the complaint, these defendants 
say, that  during the life time of Malvina D .  Bell, only six hundred dol- 
lars was paid her on account of the said fund of five thousand dollars, 
the same being the interest thereon between the l l t h  day of April, 1855, 
and the l l t h  day of April, 1867. The said AIalvina D .  Bell, died on 
the 8th day of November, 1871, a t  which date there was due her in her 
own right, and over which she had full power of disposition by will, 

thirteen hundred and seventy-five dollars ($1,375) on account 
(573) of the accumulated interest on said fund. 

The defendant Douglas Bell was, a t  the date of the death of 
the said Malvina D.  Bell, indebted to the intestate, Margaret M. Henry 
(then living, now deceased), as executrix of Louis D .  Henry, deceased, 
in the sum of $1,050, with interest thereon from the 1st day of January, 
1870, and tha t  no part of said debt has been paid by the said Douglas 
Bell, either to Margaret M. Henry, executrix, during her life, or to the 
defendant Batchelor since her decease, except as hereinafter stated. 

After the death of the said Malvina D.  Bell, and the probate of her 
will and the qualification of her husband (Douglas Bell, as executor 
thereof, the said Douglas Bell being the sole legatee named therein, 
assigned to the intestate M. ]\/I. Henry (then living, now deceased), 
as executrix of Louis D.  Henry, all his right, title and interest in and 
to the accuinulated interest aforesaid; amounting t o  $1,375, to be 
applied when realized to the debt of $1,050, and interest thereon from 
the first day of January, 1870, which he owed to the said M. 34. Henry, 
deceased. 

At the time when said assignment was made, no part of said interest 
had been collected by the defendant Mason, but since the assignment 
was made, he has collected, and now has in his possession, twenty-five 
hundred dollars, or thereabout, raised upon the aforesaid sealed notes. 
The defendants insist that $1,375 of the said $2,500, ought to  be paid to 
the defendant J .  B. Batchelor as adn~inistrator, etc., of Louis D. Henry, 
deceased, as a part of the estate of said Henry, and that  if the whole 
of said fund of $1,376 ought not t o  be so paid to  the defendant Batch- 



N. C.] JANUARY TERM, 1876. 

elor, then that  all which remains of said $1,375, after paying off and 
discharging the draft for $500 mentioned in the complaint, ought t o  
be paid to  the defendant Batchelor as aforesaid. 

The defendants answering further, say, that the assignee in bank- 
ruptcy of the defendant, Matthew P. Taylor, was one Willie R. Empie, 
who, after discharging all his duties as assignee, and winding up 
the affairs of said bankrupt, died in November, A.D. 1874, and (574) 
no assignee has since been appointed to  succeed him, because 
t,here was no estate of the said bankrupt left unadministered, a t  the 
death of said Empie. The defendants insist, that  the assignee of said 
bankrupt has not now, nor ever a t  any time, had any interest in the 
subject matter of this action, nor any right, title, or claim in the estate 
property and effects of Louis D. Henry, deceased. Tha t  if said assignee 
ever, a t  any time, had any such right, title, interest or claim, he has 
long since forfeited the same by his failure to  prosecute the same within 
two years after he was so appointed. 

That  Louis D. Henry was not seized and possessed of the lot of 
ground mentioned in the pleadings a t  the time of his decease, but that  
after his decease, and during the lifetime of M. bI. Henry, executrix, 
she, as executrix of Louis D. Henry, deceased, loaned t o  the defendant, 
Duncan K, McRae, certain moneys belonging to the estate of her testa- 
tor, and took from the said defendant, to  herself as executrix, a deed 
of mortgage conveying said lot t o  her, to secure the repayment of said 
moneys. 

Afterwards the said executrix, with other moneys belonging to the 
estate of her testator, purchased from the said defendant the equity of 
redemption in said lot, and procured the same to be conveyed to her, as 
the executrix of Louis D. Henry, deceased. 

The defendants insist that, by reason of such mortgage and purchase, 
made as aforesaid, the said lot became a part of the personal estate, 
in the hands of the executrix, and the proceeds arising from the sale 
thereof ought to  be paid to  the defendant, Batchelor, administrator 
de bonis non, etc., of Louis D. Henry, deceased, as a part of the assets 
of said estate, or that  if the whole of the proceeds ought not t o  be so 
paid, then that  so much as remains after paying off the plaintiff's 
demand ought t o  be paid to  said Batchelor, administrator, de (575) 
bonis non, etc.. as a part of the assets of Louis D. Henry, de- 
ceased. 

The defendant, Mason, filed an answer, admitting the truth of the 
allegations contained in the compIaint, and alleging substantially as 
follows : 

He brought suit t o  Spring Term, 1867, of Wake Superior Court, upon 
the two notes mentioned in the complaint, a t  which term the defendants 
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therein, to postpone judgment, under a statute of this State, paid ten 
per cent thereof and cost, to-wit, $750. 

The defendant paid $650 of said amount to Alexander Bell, trustee 
of Malvina D .  Bell, and the residue, after payment of cost and charges, 
to-wit, $49.82, was directed t o  be held t o  pay any further cost*, etc. 

At October Term, 1867, of said court, judgments mere obtained upon 
said notes, which were duly docketed in Wake and Xew Hanover coun- 
ties, and A. Enipie, an attorney, residing in Wilniington, retained t o  
forward collection in New Hanover County. 

Thomas C. Miller and Fred. J. Hill, both of wlioni are now deceased, 
were the only parties to said notes, from whom, a t  any time since this 
defendant has had charge of the same, any portion thereof could be 
collected. 

During the year 1874, there was collected $1,420.40 which after 
deducting $142 cost and charges, left in the hands of the defendant 
$1,278.44. 

During the time said notes have been in the hands of defendant, he 
has also been the attorney of Mrs. Tvl.31. Henry, and as such, took from 
Douglas Bell an assignment of all his interest in said t ~ r o  notes, to said 
M. M. Henry, to  secure and pay a debt due her from him. 

The defendant deeming the first payments to  be properly applied to  
the payment of interest on said notes, paid $755.10 of said $1,218.44, 

towards said debt of Mrs. hf. &/I. Henry, leaving $523.34, which 
(576) has been deposited in the State National Bank a t  Raleigh. 

During the year 1875, there has been collected $1,348.45, which 
after deducting $134.80 for costs and charges, was also deposited in said 
Bank; and the total amount remaining in the hands of the defendant is 
$1,781.91, which he is ready t o  pay to the plaintiff when required by 
the court. 

There will probably be collected early in next year, about $1,400, 
toward the satisfaction of said two notes. 

The defendant Waring, filed an answer substantially the same as the 
answer of the defendants Batchelor and others, hereinbefore set out. 

The defendants Margaret 14. Henly and Louis E. Henry by their 
mother and guardian ad litem, filed an answer which after setting out 
the allegations contained in the answer of the defendants Batchelor 
and others, first herein stated, further alleged: That  a t  the time of the 
death of the said Louis D. Henry, he mas seized and possessed of a 
large estate and property, exceeding in value $120,000.00, all of which 
immediately after his decease went into the possession and under the 
control of his wife, as his executrix, and guardian by his will of his 
minor children. That she made large settlements out of said estate, 
upon several of the children of the said Louis D .  Henry, and among 
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such settlements she advanced several thousand dollars t o  his son, 
Louis E. Henry, the father of these defendants; that  she wasted and 
expended a portion of said estate; that  she lost a considerable part 
thereof by the event of the recent war, and by other acts of mismanage- 
ment and unavoidable misfortune; that thereby the said estate and 
property was greatly reduced in amount and value and a t  the date of 
the death of the said 31. &I. Henry but little thereof remained for 
division among the ultimate legatees of the said M, &I. Henry, consist- 
ing of some houses and lots in Fayetteville, almost valueless, and some 
three hundred dollars, or thereabout in money invested, and of 
the interest in lot No. 18, in the city of Raleigh, which remained (577) 
after satisfying the requirements of the mortgage t o  Alexander 
Bell, trustee. 

The said M. M. Henry was entirely insolvent a t  the date of her death, 
and left no assets wherewith to  replace that  portion of the estate of 
her testator, which she had lost, wasted or eloigned during her lifetime. 

For many years previous t o  her death, these defendants and their 
mother lived with the said M. M. Henry a t  her residence on said lot 
No. 18, and she assisted with such means as she had left, in their main- 
tenance, support and education, and in the maintenance and support 
of their mother, but she did not leave any charges against these defend- 
ants on account thereof, nor so far as these defendants are informed 
and believe, expect them to repay her therefor; nor did the said M. M. 
Henry during her lifetime make any other advances to  the defendants, 
or either of them, or any settlement upon them or either of them, out 
of the estate and property of their grandfather, Louis D. Henry. 

Unless they are chargeable in their grandfather's estate, with such 
sums of money as were advanced by the said 34. M. Henry, to  their 
father, L. E. Henry, during her lifetime, all of which mas expended by 
the said L. E. Henry before his death, and none of which have come to  
these defendants. They have received no part of the legacy limited to  
them by their said grandfather's will. 

Tha t  if the whole of the plaintiff's claim is paid out of the proceeds 
of the sale of lot No. 18, after satisfying the same, there will not remain 
enough of said proceeds, when added t o  all the amount of the estate 
and property of their grandfather, now in the hands of the defendant, 
Joseph B. Batchelor, administrator, de bonis non, etc., to advance them 
equally with the defendant, Douglas Bell, the younger, and the other 
legatees of their said grandfather's estate. 

The defendants insist that  the n~hole of the proceeds arising from lot 
No. 18, ought to be paid into the hands of the defendant, Joseph 
B. Batchelor, administrator de bonis Eon, etc., of Louis D. Henry (578) 
deceased, to  be held by him until i t  can be ascertained upon an 
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account taken among all the ultimate legatees of Louis D.  Henry, dec'd, 
what portion of said proceeds these defendants are entitled to make 
them equal with the other legatees, and whether the claim of the plain- 
tiff can be satisfied and paid out of the proceeds of said sale, in full, 
without disappointing the equitable claim and denland of these defend- 
ants on said proceeds of sale. 

Douglas Bell, Jr., by J. H. Flemming, his guardian ad l i tem filed an 
answer admitting the facts alleged in the complaint, and consenting to  
a sale of the real estate mentioned therein, under an order of the court, 
the proceeds thereof to be held under the control of the court until the 
rights of the parties t o  the action might finally be adjudicated. 

The defendant, &I. P. Taylor, filed an answer, disclaiming any inter- 
est in the property or estate mentioned in the complaint. 

At June Term, 1875, Joseph B. Batchelor was appointed a commis- 
sioner to  sell the land specified in the pleadings, the same being known 
as lot No. 18, in the plan of the city of Raleigh, upon certain terms set 
out in the decree for sale; and the commissioner was ordered to report 
a t  the next term of the court. 

It mas further ordered, adjudged and decreed that E. G. Haywood, 
Jr., be appointed a commissioner, to  inquire and report a t  the next term 
of the court: 

1. What amounts have been collected by the defendant, TIT .  S. Mason, 
on account of the sealed notes, specified and described in the pleadings? 

2. When said amounts respectively mTere received by said Mason? 
What disposition he has made of the same, or any part thereof? And 
what amount thereof remains in his hands? 

3. What amount remains yet charged upon lot No. 18, in the 
(579) city of Raleigh, for the benefit of the plaintiff, after applying all 

credits, if any amounts have been paid by said Mason to the 
plaintiff or his predecessor in office, or on any other lawful account, and 
also the balance in the hands of said Mason, if any to be noly applied 
as a credit? 

At January Ternl, 1876, the marriage of the defendant, Margaret M. 
Henry, was suggested, and thereupon Joseph 0. Wilcox, the husband 
of the said defendant, was, by consent of all the parties to the action, 
made a party defendant, and adopted for himself the anwer  filed in 
behalf of his wife. 

At  Fall Term, 1876, the said cominissioner filed his report, which is 
substantially as follows: 

1. The defendant, TV. S. Mason, collected on said notes, between the 
1st day of April, 1867, and the 1st) day of May, 1875, various sums, in 
the aggregate amounting to 53,618.89, and the commissioner also 
charged him with $11.67, interest upon a small portion of said funds 
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which remained in his hands, belonging to the estate of Mrs. Malvina 
D.  Bell. 

2 .  Of said amount there yet remains in the hands of said Mason the 
sum of $1,776.83, and also the said $1 1.67 of interest. 

3. The said Mason expended of the amounts received by him, and 
paid out on account of the parties entitled to  the same, during the time 
this fund was in his hands, the aggregate sum of $1,742.06. 

4. The principal fund charged upon the lot of land in the city of 
Raleigh, was $5,000, bearing interest from the 11th day of April, 1865. 
Mrs. RI. D.  Bell died on the 8th day of Xoveniber, 1871. The interest 
on said principal up to  the date of her death mas $1,973.33, of which 
$600 was paid to  her during her lifetime. The residue, amounting to  
$1,373.33, was not received by her, and the greater part thereof has been 
collected by the said Mason since her death. 

5. The interest on said $5,000, from the 8th of ?;ovenlher, 1871, to 
the 4th day of October, 1875, which belongs to the plaintiff as 
trustee for Douglas Bell, Jr., amounts to  $1,171.66. (580) 

6. The whole sum, principal and mterest, before reducing it 
by deducting the amount collected by said Mason on the notes, and 
applicabIe thereto, 1s $8,144.99. The amounts received by Mason on 
said notes, after deducting the expenses of collection, aggregate $3,- 
131.83, leaving a balance charged on said lot, a t  this date, of $5,013.16. 

The conlmissioner further finds that the said Mason will probably 
collect hereafter on said notes ahout $1,350, whlch ought t o  be applied 
to  reducing the balance yet due and charged upon the lot. 

7. Of the balance in the hands of said LIason, $1,158.50 belongs t o  
the plaintiff, as trustee for D o u g h  Bell, Jr. ,  and ought to be paid by 
said Mason to him, and the residue of said balance in the hands of 
Mason and the $16.67 of interest, an~ounting to  $630. beiongs to  the 
estate of Mrs. Malvina D. Bell, and ought to  be applied to  the satisfac- 
tion of an order dra15-n by the said M. D.  Bell on John G. llTilliams, 
trustee, in favor of A. &I. Lewis, dated June 3d, 1870, and 11011- held by 
W. H. 13. & R. S. Tucker & Co., and amounting a t  this date, principal 
and interest, to $630. 

Upon the hearing there was no dispute about the facts, but the follow- 
ing rulings of the commissioner were excepted to:  

1. The cost and expenses incurred and expended by IT. S. illason in 
collecting the several amounts upon said notes were $387.06. The com- 
missioner deducted the same from the gross sum collected by Mason 
before applying it as a credit, to  reduce the amount charged on lot No. 
18, and so reduced that  credit to $3,131.83; whereas if the credit had 
been applied before such deduction, the same mould have amounted to 
$3,518.89. Mason acted as attorney for Alexander Bell, trustee, in said 
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collections. The defendant Batchelor, as administrator, clainled that  
the credit ought to  be applied before said deduction was made. The 

commissioner held otherwise, and the said defendant excepted. 
(581) 2. Mrs. M. D. Bell, on the 3d day of June, 1870, drew a draft 

on the plaintiff in the following words and figures: 

"$500. RALEIGH, June 3d, 1870. 
"Please pay to Mr. A. M. Lewis, five hundred dollars, and charge 

to  my separate estate in your hands, without interest for one year. 
"MALVINA D.  BELL. 

"To Jno. G. Williams, Esq., Trustee, Raleigh." 

At the date when said draft was drawn, Mrs. M. Bell was a married 
woman, and her husband, Douglas Bell, Sr., contemporaneously en- 
dorsed the same. 

When the draft was presented to the plaintiff he accepted the same 
in the follom-ing terms : 

'(Accepted, to be paid as soon as Mrs. Bell's funds come into my 
hands. 

JOHN G. WILLIAMS, Trustee." 

A. R/I. Lewis, who held said draft, assigned the same by endorsement 
to W. H. H.  & R. S. Tucker & Co., who have held i t  ever since. At  
the date of this transaction, the plaintiff was substituted in the place 
of Alexander Bell, deceased, as trustee for Mrs. M. D. Bell, but had no 
ready money of hers in his hands, and W. S. Mason had only $39.82 of 
the fund in his hands, which was the remnant of the first collection 
made by him in 1867. 

Mrs. M. D. Bell made a will before her death, whereby she gave her 
l~usband, Douglas Bell, Sr., ('all my real and personal estate, of every 
description, including that  conveyed or held by John G. Williams, 
trustee, or to which I may be entitled in any other manner," and made 

her husband the executor of said will. This will has been duly 
(582) admitted to  probate in the Probate Court of Wake County, 

and Douglas Bell qualified as executor thereof. 
On the 26th day of September, 1873, being indebted in a large amount 

to Mrs. 31. M. Henry, deceased, said Douglas Bell assigned t o  her all 
his interest, etc., in the notes and judgments thereon which illason was 
then engaged in collecting. 

On July 3d, 1874, said Mason collected $1,420.44, on account of said 
notes, from x~hich he deducted $142, leaving in his hands, including the 
$39.82 aforesaid, $1,318.22. On the first day of May, 1875, Mason 
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n ~ a d e  a further collection, which, together with the sum last aforesaid, 
the interest due Mrs. Bell at  the date of her death, is made up. 

On the 19th day of April, 1875, Mason paid the defendant-, Batchelor, 
administrator, etc., out of the fund of $1,373.33, the suni of $755, in 
part satisfaction of his claini under the aforesaid assignment of Douglas 
Bell, Sr., and retained the residue thereof, which, with the interest 
thereon to date, amounts t o  $630, to  pay off the said draft held by 
IS. H.  H .  & R. S. Tucker & Co. 

It mas insisted by the plaintiff that  he was entitled to receive the 
said sum of $755, for the benefit of the trust fund, and that  Mason had 
made a nlisapplication of the same. The commissioiier held othemise, 
and the plaintiff excepted. 

The defendant, Batchelor, administrator, etc., insisted that Mason 
ought not to  apply the said sum of $630, remaining in his hands to the 
satisfaction of the draft of Mrs. Bell, held by W. H.  H. & R. S. Tucker 
& Co., as aforesaid, but that  the same should be paid t o  him as admin- 
istrator, in part satisfaotion and discharge of the assignment of Douglas 
Bell, as aforesaid. 

The commissioner held that said sun1 of $630 ought to  be applied to 
satisfy the said draft of Mrs. &I. D. Bell and the defendant, Batchelor, 
administrator, etc., excepted. 

Detailed accounts accompany the report of the comn~issioner, setting 
out specifically the date and amounts of receipts and disburse- 
ments, etc., but i t  is unnecessary t o  insert the same. (583) 

Upon the hearing of the action, a jury and also any reference 
t o  ascertain the facts mere waived by all the parties thereto, and it was 
agreed that  all the matters of fact set out in the conlplaint of the plain- 
tiff, and in the several answers of the defendants, were true, all the 
parties plaintiff and defendant assenting thereto. 

Upon the state of facts set out in the pleadings, it was claimed by 
the plaintiff that  he was entitled to receive the whole of his claini, out 
of the proceeds arising from the sale of lot No. 18, notwithstanding the 
alleged rights of the defendants, Margaret M. Tlrilcox and Lewis E. 
Henry, and Joseph B. Batchelor administrator de bonzs non, etc. 

It was claimed by the last named defendants, that the plaintiff was 
entitled to  receive only so much of the said proceeds, as would make 
the share of his cestuz que trust, Douglas Bell, Jr., of the estate of 
Louis D. Henry, deceased, equal t o  the share of the defendants, Mar- 
garet M. Wilcox and Louis E. Henry, of the same estate; and that the 
whole of the proceeds arieing from the sale of said lot, ought to be paid 
into the hands of Joseph B. Batchelor, administrator de bonis non, etc., 
of Louis D. Henry, deceased, to  be held by him, until it could be ascer- 
tained upon an account taken among all the ultimate legatees of Louis 
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D. Henry. deceased, what portion of said proceeds the defendants, 
Margaret M. Wilcox and Louis E. Henry, were entitled to, in order to  
make thein equal with the other legatees, and whether the claim of the 
plaintiff could be paid in full out of the proceeds of said sale, without 
disappointing and denying the equal equitable claim and demand of the 
said la& mentioned defendants. 

Upon this point, the opinion of his Honor was with the plaintiff and 
against the defendants, to which ruling and the decree made in pur- 
suance thereof, the defendants, Joseph B. Batchelor, administrator 

de bonis non ,  etc., and J. 0 .  Wilcox and his wife Margaret M. 
(584) Vilcox, and Louis E. Henry, excepted. 

The defendant, Joseph B. Batchelor, admillistrator de bonis 
non,  etc., also excepted to  so much of the decretal order of the court, 
overruling his first and second exceptions t o  the report of the commis- 
sioner, E. G. Haywood, Jr.  

At January Term, 1876, the following final decree was made: 
In  this action, the report of Joseph B. Batchelor, Esq., heretofore 

appointed commissioner to sell the lands specified and described in the 
pleadings, is filed; and there being no exception taken thereto, the 
same is in all respects confirmed; and it  appearing therefrom, that  
L. Rosenthal has become the purchaser of said lands, a t  the price of 
seven thousand four hundred and fifty ($7,450) dollars, of which sum 
he has paid in cash to said conlmissioner ($1,862.50) eighteen hundred 
and sixty-two dollars and fifty cents, and has given his notes for the 
residue as required by the order of sale, It is ordered, adjudged and 
decreed, that  the said Joseph B. Batchelor, as commissioner as afore- 
said, proceed to collect the residue of said purchase money, as i t  falls 
due, and that  upon the payment of the last installment thereof, and 
of all the other installments, and the interest that  may accrue thereon, 
that  he execute a deed in fee simple to  the said L. Rosenthal and his 
heirs for said land. I t  is further ordered, adjudged and decreed, that  
the said Joseph B. Batchelor, as commissioner as aforesaid, after retain- 
ing out of said purchase money, five per cent thereof, which is hereby 
allowed him for his services in making sale, and collecting and dis- 
bursing the proceeds thereof, and executing title t o  the purchaser, 
applying the residue to the satisfaction of the sum of five thousand and 
thirteen ($5,013.16) dollars and sixteen cents, with the interest on five 
thousand dollars thereof from the 4th day of October, 1875, until paid, 
due and owing to the plaintiff as trustee of Douglas Bell, the younger; 

but if the defendant Mason shall hereafter make further collec- 
(585) tions, on account of the notes specified in the pleadings, the 

amount which the said Mason shall so collect, is t o  be first ap- 
plied to the satisfaction of said debt, due said trustee, Williams, and the 
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said Batchelor is t o  satisfy the residue thereof after the application of 
the payment made by said Mason; and if said Batchelor shall have 
paid the whole of said debt, before said Mason shall have made any 
further collection and payment as aforesaid, then the said Mason is to  
apply such collection t o  replace pro tanto, the amount so paid by said 
Batchelor, and shall pay the amount so collected to  said Batchelor as 
administrator de bonis non, cum testamento annexo, of Louis D. Henry, 
deceased. And any residue of said proceeds of sale which may remain 
in the hands of said Batchelor, he is to retain as administrator cle bonis 
non, cum testamento annexo, of Louis D. Henry, deceased. 

Froin so much of this decree as applies the proceeds of sale to the 
satisfaction of the debt claimed by the plaintiff, the defendants Joseph 
B. Batchelor, administrator, etc., and Joseph 0. Wilcox and wife, and 
Louis E. Henry, appealed. 

And the defendant, Joseph B. Batchelor, also appeals from so much 
of the order made a t  Fall Term, 1874, as overruled the first and second 
exceptions to  the report of commissioner Haywood. 

Haywood, for appellants. 
Lewis, contra. 

PEARSON, C. J. The main question depends upon the construction 
of the will. That  is so plain, that  i t  is difficult to  discuss it, or to see 
any reason for having made it  a subject of litigation. 

The testator gives t o  each of his children an equal share of his estate, 
subject to the life estate of his wife in the whole-and he appoints her 
sole executrix of his will and guardian of his children, and he provides 
that  in case of the death of any one of his children before the 
death of his wife, the child or children of such deceased child, (586) 
shall stand in the place of the parent and be entitled to such part 
of his estate as the deceased child would be entitled t o  a t  the death of 
his wife, had he been then living. 

The mill then confers upon the executrix power to allot the children 
in her lifetime, upon marriage or arrival of age, (this is a necessary 
implication) such part of the share of his estate, to  which the child 
may be entitled, as she may in her discretion think proper, with an 
express injunction that  the sun? advanced t o  any of his daughters must 
be secured t o  their sole and special use; he makes no such provision in 
regard to  his only son. This is the only discrimination made between 
his daughters and his son. The executrix so understood the will, and 
acted on her power. After the son arrived a t  age, she allotted to him an 
amount about the same as she had given to the daughters; he died in 
her lifetime. Suppose he had survived her, of course he would in the 
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final division have taken subject to  the amount advanced. His children 
can only take what he would have been entitled to a t  his mother's death. 

We concur with the view taken by the Commissioner in regard to  the 
two matters excepted to, and see no error in the order confirming the 
report. 

This opinion will be certified. 
PER CURIBRI. Judgment affirmed. 

RICHMOND COLE v. THE CAROLINA CENTRAL RAILWAY COMPANY. 

I t  is not error in the court below to refuse to dismiss an action against a 
railroad company, on the ground that  the court had not jurisdiction 
thereof, because the charter of the defendant's company pro-iides the 
manner, in which a party injured by the construction of its road, shall 
proceed to recover damages, where the complaint does not allege that 
the cause of action arose from the construction of said road. 

This was a motion in the cause heard before Buzton, J., a t  Fall Term, 
1875, of RICHMOND Superior Court. 

The complaint was filed at Fall Term, 1873, alleging that  the defend- 
ant had changed the course of a certain stream, and claiming damages 
therefor. 

At Fall Term, 1874, the case was, by consent,, referred to  two referees, 
with leave to choose an umpire in case of disagreement, the award t o  be 
made a rule of court. The referees chosen refused t o  act. No answer 
has ever been filed. 

At Fall Term, 1876, the defendant moved the court to  dismiss the 
action on the ground that the court had no jurisdiction thereof, because 
the plaintiff can only pursue the remedy prescribed by the charter of 
the defendant company. I t  was a fact, disputed by the counsel, 
whether the damages complained of, were incidental t o  the construction 
of the road, and necessarily occasioned thereby. The counsel for the 
plaintiff contending that it m-as, the counsel for the defendant cont,end- 
ing that  i t  was not. 

His Honor refused to dismiss the action, because the complaint does 
not allege that  the damages are caused by the location of the defend- 
ants' road upon the lands of the plaintiff. 

From this ruling of his Honor, the defendant appealed. 

Steele & Walker, Strange, and Busbee, for appellant. 
Shaw and Hinsdnle, contra. 
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PEARSON, C. J. For the reason by his Honor, we concur in (588) 
his opinion. 

PER CURIAM. No error. Judgment affirmed. 

HERRING & FARRELL v. HOTTENDORB' & HASHAGAN. 

The authority of a n  agent to collect debts, i n  the absence of evidence of the 
special employment of the agent, or the general usage of the business, or 

- the habits of dealing between the parties, raising a presumption to the 
contrary, does not imply a n  authority to release a, debt. . 

Evidence tending to show "that A was a n  agent for the plaintiff in selling 
safes, exchanging safes and collecting notes," is no evidence of authority 
to release a debt contracted in the course of such business. 

CIVIL ACTION, tried before Henry, J., a t  December (Special) Term, 
1875, of NEW HANOVER Superior Court. 

The plaintiff, in 1873, through their agent, one Spiro, sold to the 
defendant an iron safe, for two hundred and thirty dollars, payable by 
note a t  four months after the execution thereof. The defendants signed 
and delivered to Spiro, a written order for the safe. On the 26th of 
April, 1873, the plaintiffs delivered the safe t o  the Lorrillard Steamship 
Company in New York for shipment to Wilmington, and the safe was 
shipped by said company on the steamer Francis Wright, and the de- 
fendants notified of the shipment. 

During the passage to Wilmington the steamer was lost a t  sea with 
all her cargo, including the safe. 

The defendant, Hashagan, was introduced as a witness, and testified: 
That  Spiro, the agent of the plaintiffs, through whom he purchased the 
safe, was frequently in Wilmington, acting as the agent of the plaintiffs, 
selling safes and collecting notes for the plaintiffs. In  the month 
of August, 1873, Spiro came to Wilmington and visited the store (589) 
of the defendants, and had some conversation with them in re- 
gard to the safe. The counsel for the plaintiff objected to the admission 
in evidence of this conversation. The objection was overruled and the 
plaintiffs excepted. 

The witness then testified: That Spiro asked him for the note that  
had been sent him by the plaintiffs to sign, and upon receiving the same, 
tore i t  in pieces, and stated that as the safe had been lost on the steamer 
Francis Wright, he would release the defendants from all liability on 
account thereof, and that  he would send them another in place of it. 
The defendants have never received any safe. 
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The counsel for the plaintiff asked his Honor to charge the jury: 
1. That there was no evidence that  Spiro, as agent of the plaintiffs, 

had authority to release the defendants. 
2. That  the said release was without consideration, and not binding 

upon the plaintiffs. 
The court declined the instructions prayed for, and charged the jury: 

That it was for them to say from the evidence, whether Spiro had the 
authority t o  constitute him a proper agent to release the defendants; 
that  upon that point the evidence was conflicting; and that  the facts 
deposed to by Hashagan constituted some evidence of such an author- 
ity, and if they believed that Spiro had the authority to  make contracts 
for the sale and exchange of safes, and had charge of the business of 
the plaintiff in that  line here, then he did have the authority to release 
the defendants and cancel the contract, and they would find a verdict 
for the defendants. 

The jury found the issue in favor of the defendants. It was ad- 
mitted that  if the release by Spiro was not binding upon the plaintiffs, 
then they were entitled to  judgment as prayed for in the complaint. 

The plaintiffs moved for judgment non  obstante veredicto. 
1590) bIotion overruled. Motion for a new trial. Motion overruled, 

and the plaintiffs appealed. 

4. T.  & J .  London,  for the appellants. 
Russell,  contra. 

SETTLE, J .  The question for determination is this: Did Spiro, the 
agent of the plaintiffs, have authority to  release the debt due from the 
defendants t o  the plaintiffs? 

The only evidence bearing upon this question is that  of Hashagan, 
one of the defendants, who testifies that  Spiro, through whom he pur- 
chased the sale, was frequently in Wilmington, acting as the agent of 
the plaintiffs, selling safes, exchanging safes, and collecting notes for 
the  plaintiffs. That sometime in August, 1873, Spiro asked the witness 
for the note that  had been sent by the plaintiffs t o  be signed, and on 
receiving the note tore it  to pieces, and stated, that  as the safe had been 
lost on the steamer Francis Wright. he would release them from all 
liability on account of the safe, and that  he would send them another 
in the place of it, and that  defendants have never received any safe. 

Does this testimony furnish a n y  evidence that  Spirb had authority 
to  release the debt due from the defendants? 

Authority to  collect, does not, by any means, imply an authority to  
release a debt. 

442 
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Parsons, in his work on contracts, says, "one known to be an agent 
t o  settle claims, and with specific authority to  this effect, cannot be 
supposed t o  have authority to  commute them." And it is said in Story 
on Agency, Sec. 99, "An agent employed to receive payment, is not, 
unless some special authority beyond the ordinary reach is given t o  
him, clothed with authority t o  commute the debt for another thing; or 
to  release i t  upon a composition; or to  pledge a note required for the 
debt, or the money when received; or to submit the debt or demand to 
arbitration; unless, indeed, the particular employment of the 
agent, or the general usage of the business, or the habits of (591) 
dealing between the parties should raise a presumption the other 
way." 

I n  the case before us there is nothing to raise a presumption contrary 
to the general rule. 

The agent, very generously attempted to  releuse the debt due his 
principal without any consideration whatsoever, and actually promised 
to send another safe. 

Our conclusion is that  his Honor should have charged the jury that  
there was no evidence of such an agency as would authorize Spiro t o  
release the debt. 

Let the judgment prayed for in the complaint, be entered here, in 
accordance Lvith the case agreed. 

PER CURIAU. Judgment accordingly. 

Cited: Bank v. Grimm, 109 N.C. 96. 

ST,4TE v. WARREN HARE, 

Upon the trial of a n  indictment for an assault by poisoning: Held, that  the 
court below erred in admitting evidence tending to show that "the defend- 
ant's house was a general resort for thieves." The State cannot put the 
defendant's character in issue. 

Where, upon the trial of such indictment, the witnesses for the defendant 
were sworn and sent out of the court room: Held, that  i t  was error 
to refuse to allow the defendant to examine a witness who was not present 
when the other witnesses were sworn and sent out, and came in during 
the trial, but did not hear the examination of the other witnesses. 

INDICTMENT for an assault by poisoning, tried before Watts, J., and 
a jury, a t  January Term, 1876, of the Superior Court of WAKE County. 

When the case was called for trial, the counsel for the State 
moved the court that the witnesses for the defendant should (592) 
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leave the court room, and the motion was allowed. Accordingly, 
the  witnesses were sworn and sent out of the court rooni. The counsel 
for the  defendant informed the court tha t  there n-ere two witnesses for 
the defence who were not present, but were within the call of the court, 
and would be sent for and examined by the defendant. During the 
trial, Charles Lane, one of these witnesses, was called, and when put  
upon the stand, was asked by the court if he had not been standing in 
the  court room. He  replied that  he had, and tha t  he did not hear the 
testimony of the preceding witness, during whose examination he came 
in. The counsel for the defence insisted on examining the witness, but  
the court ordered him to  stand aside. The defendant excepted. 

Robert Crossan, the prosecutor, was asked by the prosecuting attor- 
ney if he had not been specially dcputized as  a policeman in the city 
of Raleigh, to  watch defendant's neighborhood and liouse, as being a 
general resort for thieves and dissipated characters? The defendant 
objected to  the question as an attack upon his cliaracter, and as not 
being competent evidence t o  prove a motive, unless i t  were shown tha t  
the  defendant knew the prosecutor liad been so specially deputized. 
There was no evidence that  thc defendant had any such knom-ledge, but  
the  prosecuting attorney conimented upon this evidence in his argu- 
ment as evidence of a motive, and of a bad cliaracter. The question 
was allowed to be asked by the court, and the defendant excepted. 

There was a verdict of guilty, and the defendant moved for a new 
trial. The niotion was overruled and the defendant moved in arrest 
of judgment. Motion overruled and judgment pronounced. Defendant 
appealed. 

Attorney General Hnrgrove, A.  JPcLean and Busbee c@ Busbee. for 
the State. 

Purnell and Pace, for the defendant. 

(593) READE, J. It mas error to allow the State to offer evidence 
tending t o  s h o ~  that  the "defendant's liousc was a general resort 

for thieves." The State cannot put  the defendant's character in issue. 
2. It was also error to refuse to allow the defendant to  examine a 

witness who was not present when the other witnesses were sworn and 
sent out, and who came in during the trial, but had not heard the 
examination of the other witnesses. 

There is error. This u-ill be certified. 
PER CURIAM. Venire de novo. 

Cited: S.  v. Hodge, 142 N.C. 691. 
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MARY A. REAVES AKD OTHERS V. ORE KR'OB COPPER CORIPASY. 

A deed a s  follows: "This deed witnesseth that  I J. H., hare this day sold 
and by these presents do conTey unto G. R. one-sixteenth part of rnx half 
of all the mineral contained in a certain tract of land, ete. This deed 
therefore is, that  I convey unto the said G. R. and his heirs and assigns 
forever, one-sixteenth part, etc.," shows upon its face that  the grantor 
intended to convey the mines and minerals in  and upon said land, and the 
word "sold" in the concection in which i t  is used, ex ei termini, imports a 
valuable consideration, and rebuts the presumption of a resulting use to 
the grantor, which would defeat the operation of the deed. 

CASE AGREED, tried before Mitchell, J., at Spring Term, 1872, of 
ASHE Superior Court. 

The plaintiffs, all heirs-at-lam, of one Jesse B. Reaves, claini that  
they are tenants in common with the defendant, and have title to one 
thirty-second part of certain lands, described in the complaint, and ask 
tha t  their share may be declared, and the premises sold for the purpose 
of making partition. 

The defendant denies the tenancy in common, and alleges sole (594) 
seizure in itself, and for the purpose of settling the right of the 
parties, all questions as to  the jurisdiction of the court are waived. 

It is admitted that  the title to the lands and minerals in controversy, 
was originally in one Jesse B. Reares, the ancestor of the plaintiffs, 
and that  the defendant claims the same through nzesne conveyances. 

All these lands, land and minerals, by lnesne conveyances, dating 
back t o  1854, are owned by the defendant, except the one-thirty-second 
part thereof which is the subject-matter of this controversy. 

On the 15th day of August, 1853, Jesse B. Reaves did assign and 
deliver to  one George T. Reaves a paper writing, purporting to be a 
deed, and purporting to convey one thirty-second part of the minerals 
in said land to said Reaves, being that  part now in controversy. Of 
which paper writing, the following is a copy: 

"This deed witnesseth, that I, Jesse B. Reaves have this day sold, 
and by their presents, do convey unto George T .  Reares one-sixteenth 
part of my half of all the mineral that  is in a certain tract of land, 
Peak's Creek, in the county of Ashe and State of hTorth Carolina, and 
known aslthe Ore Knob, containing fifty acres; that John W. Martin 
has purchased the half of said mineral from me. This deed therefore is, 
that  I convey unto the said George T. Reaves and his heirs and assigns 
forever, one-sixteenth part of my half of all the minerals of all kinds 
that  said tract of land may contain, to him and his heirs forever. I n  
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testimony whereof, I have hereunto set my hand and affixed my seal, 
this 16th day of August, 1853. 

"Enterlined before assigned. 
[Signed J "J. B. REAVES, [SEAL.] 

"Attest : 
A. B. MCMILLAK, Jurat." 

(595) Jesse B. Reaves died intestate in the year 1863, and the plain- 
tiffs are his heirs-at-law, and as such entitled to  the one tliirty- 

second part, as claimed, unless their title was divested by the foregoing 
deed, which was not registered until the year 1875. It is admitted that  
the land remained unoccupied from the year 1859, until 1872, when the 
defendant took deeds for all the shares in said land, the share in contro- 
versy being purchased from George T. Reaves. 

His Honor, after argument, rendered judgment in favor of the defend- 
ant, and the plaintiff appealed. 

Scott & Caldwell, for uppellant. 
Folk & Armfield, Smith R: Strong and Jones, contra. 

PEARSON, C. J. It is settled, that  under the Act, 1715, a deed duly 
registered has the effect of a feoffment; and no consideration is neces- 
sary in order t o  pass the legal estate. 

It was conceded on the argument, mines and minerals not severed 
from the land, are land, and may be conveyed in the same way, and 
will descend in the same way. 

So the case turns upon the effect of the deed, Jesse H. Reaves to  
George T. Reaves, set out in the case. 

The plaintiff takes the position, the deed was made without consid- 
eration, and there being no declaration of a use, there mas a resulting 
use in the grantor which drew back the legal estate. 

It is familiar learning, if a feoffment be made for consideration, the 
feoffee acquires title. If a feoffment be made without consideration, 
the feoffer may declare the uses, or he may reserve to himself a power 
to  declare the uses a t  any future time, or he may give t o  another the 
power to  declare uses, and so much of the use as is not thus disposed of, 
results t o  the feoffor. If there be no declaration of a use and no power 
of appointment, i t  follows that the entire use results t o  the feoffor. The 
statute brings t o  it the entire legal estate; the feoffment has no practi- 

cal effect and was a vain thing. 
(596) The plaintiffs' counsel, in a very learned argument, contends 

that  such is the ease in regard to  the operation of the deed under 
consideration. 
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It is insisted for the defendant, the deed was made for a valuable 
consideration; and he relles upon the words, "This deed witnesseth that  
I, Jesse H. Reaves have thzs day sold and by these presents do convey 
unto George T .  Reaves," etc. 

So the case is narrowed down to  this, does the import and meaning of 
the  words "have this day sold" rebut the presumption of a resulting use 
in the feoffor ~ ~ h i c h  would draw back the legal title? 

?TTe have seen that  a declaration of a use, or a power of appointment 
rebuts the presuniption of a resulting use, except as  to so inucll of the 
use as is not disposed of. It is learning equally familiar, if X buys and 
pays for a tract of land and directs title to be made t o  B x-ithout a 
declaration of the use, there is a resulting use to A ;  but if B is the son 
of A, the relation rebuts the presumption of a resulting use; so if a 
father makes a feoffment to a eon, the relation rebuts the presumption 
of a resulting use. 

The whole current of the authorities show that  the court seizes upon 
any circumstance to  rebut the  presumption of a resulting use, when no 
part  of the use is disposed of, under the rnaxim "u t  res magis valeat 
quam pereat," and will not readlly come to the conclusion that  the 
parties have done an  idle act. 

This deed shows upon its face tha t  Jesse Reaves intended to  convey 
the  "mines and minerals" to George Reaves; and as we think the word 
"sold" in the connection in which i t  is used, imports, ex vi termini, tha t  
the  deed was made for a valuable consideration, so as to  rebut the pre- 
sun~ption of a resulting us?, which would defeat the operation of the 
deed and make the action of the parties a vain thing. There is no error. 
Judgment below affirined 

PER CURIAM. Judgment affirmed. 

(397) 
THOMAS D. WOLFE v. JOHN N. DAVIS, A 4 n ~ ' ~ . .  ETC. 

An irregular judgment rendered a t  one term may be set aside a t  a subsequent 
term, independent of the provisions of the C. C. P . ;  but an erroneous 
judgment cannot be set aside a t  a subsequent term. 

An erroneous judgment is one rendered according to the course and practice 
of the court, but contrary to law. An irregular judgment is one rendered 
contrary to the course and practice of the conrtf. as  a judgment IT-ithout 
service of process. 

The power of amendment extends only so fa r  as  to rnalre the record speak 
the t ruth;  and the record cannot be so amended. as to show what ozight 
to hare been done, but only what 2ML8 done. 
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MOTION in tlle cause, heard before Buston,  J., a t  Spring Term, 1875, 
of UKION Superior Court. 

The  plaintiff held a note upon both of the testators of the defendant, 
given during the late war, and payable in Confederate money. Both 
of the testators died during the war, leaving each a last will and testa- 
ment, which have been duly proved in Union County. The defendant 
Cureton qualified as tlle executor of JT. J. Cureton, and the defendant 
Yarboro qualified as the executrix of G. TIT. Yarboro. 

The plaintiff instituted an action against the  defendant a t  Fall Term, 
1867, of Union Superior Court. 

The  case came on for trial a t  Fall Term, 1869, being No. 32, of the 
civil issue docket of that term. The only plea relied on was "Fully 
administered." S o  jury was impaneled, but judgment was entered up 
as follows: ".Judgn~ent according to note, subject to scale, and subject 
to  the same order as in No. 1." The case No. 1, referred to, was a case 
entitled, D. A. Covzngton v. Hanzpton Huntley and Ellzson Hun f l ey ,  
Executors of Tho~?zas Huntley,  in which case a t  Fall Term, 1868, the 
following entries appear : 

"General issue; specially, the executors of Thomas Huntley 
(598) plead; Former judgment of debts of equal dignity before notice; 

Retainer; Fully administered; Property sold by authority of Act 
of Assembly; and bonds and notes not yet collected. 

Judgment according to note filed. 
"It  is ordered by the court that  no execution issue against the defend- 

ants Ellison and John Huntley, Executors of Thos. Huntley, deceased, 
until further proceedings are had before the clerk to  ascertain the state 
of the assets of their testator." 

I t  is stated by may of explanation of the judgment and order in No. I ,  
tha t  the  plea of "general issue" was not relied on, but only the  protect- 
ing pleas of the executors and the order was made by the court under 
the idea tha t  the Act of 1868-69, relating to estates of deceased persons 
was applicable to administrations granted before its passage. The 
effect of the judgment was merely to  ascertain the  debt, leaving the 
question of assets to be determined thereafter before the clerk. The 
course adopted in No. 1, was followed as a precedent, hence the refer- 
ence thereto. 

I n  1870, upon proceedings properly instituted, in the  Probate Court 
of Union County Cureton mas removed from his office as executor and 
John N. Davis, the largest creditor of the testator, was appointed ad- 
ministrator de bonis non with the will annexed of W. J. Cureton, de- 
ceased. And Davis, as administrator de bonis non, after notice to the 
plaintiff, Thomas D .  Wolfe, moved the court to set aside the judgment 

448 
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and order rendered a t  Pall Term, 1869, and reinstate the case so far as 
the  estate of W. J. Cureton is concerned, upon the civil issue docket. 

The plaintiff resisted the motion, and moved the court to  reform the 
judgment nunc pro tunc as of Fall Term, 1869, into a judgment quando, 
as  upon the admission of the plea, "fully administered." 

His Honor upon the hearing directed the order made a t  Fall Term, 
1869, to  be stricken out, but refused the motion to set aside the 
judgment; and granted the motion of the plaintiff. (599) 

From the ruling of the court, the defendant Davis appealed. 

Battle, Battle & :.Mordecai, for the appellant. 
Wilson & Son, contra. 

RE$DE, J. A judgmect, horn-ever erroneous, rendered a t  one term, 
cannot be set aside a t  a subsequent term. But a judgment irregular, 
rendered a t  one term may be set aside a t  a subsequent term. (We are 
not speaking of the power under the Code of Civil Procedure t o  vacate 
a judgment within a year for mistake, etc., which is not applicable to  
our case.) An erroneous judgment is one rendered according to  the 
course and practice of the courts, but contrary to law; as where it is for 
one party,  when i t  ought to be for the other; or for too little, or too 
much. An irregular judgment is one contrary to the course and practice 
of the courts; as judgment without service of process. 

I n  our case, the judgment against the defendant a t  Fall Term, 1869, 
was irregular, because there stood his plea of "fully administered" 
undisposed of. And thelefore i t  may be set aside. Cowles v. Hayes, 
69 X.C. 406. And his Honor erred in refusing to set i t  aside. 

I n  granting the motion of the plaintiff to  amend the record of Fall 
Term, 1869, by entering a judgment quando, nunc pro tunc, his Honor 
seems to have been of the opinion tha t  the power to  amend, embraces 
something more than simply making the record speak the truth-not 
only what was done, but what ought to have been done. But that is 
error. And as there was not in fact any judgment quando rendered a t  
Fall Term, 1869, i t  would be improper to make the record say that 
there was. 

There is error. This will be certified. 
PER CTJRIAM. Judgment accordingly. 

Cited: Moore v. Gidrley, 75 W.C. 41; Bank v .  McArthur, 82 K.C. 
110; Wall  v. Covington, 83 S . C .  145; Koonce z'. Butler, 84 N.C. 223; 
Weaver v. Roberts, 84 N.C. 494; Stradley v. King. 84 hT.C. 639; Hins- 
dale v .  Hawley,  89 N.C. 88; S. v .  Horton, 89 K.C. 583; M a y  v. Lumber 
Co., 119 N.C. 98; Ranking Co. 2). Duke,  121 N.C. 112; Stafford v. 
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Gallop, 123 N.C. 21; Becton v. Dunn, 137 N.C. 562, 564; Flowers v. 
Ktng, 145 N.C. 235; Cwlmes v. Lambert, 153 N.C. 253; Mann v. Hall, 
163 N.C. 60; Estes v. Rash, 170 N.C. 342; Lee v. NcCracken, 170 N.C. 
576; Razcls v. Henries, 172 X.C. 218; Finger c. Smith, 191 N.C. 819, 
820; Harnett County v. Renrdon, 203 N.C. 270; Henderson v. Hender- 
son, 232 N.C. 12. 

(600 
JOHN B. SHARPE v. HARDY PEARCE. 

A executed and delivered to B a mortgage upon a sorrel horse, described in 
the mortgage as  "one horse." etc. A. mith the consent of B, exchanged 
the sorrel horse for a bay horse, with the understanding that the bay 
horse should stand in the place of the sorrel horse in the mortgage. 
Afterward A exchanged the bay horse for another horse. I n  a n  action 
brought to recover the bay horse: Held, that the mortgage mas a lien 
upon the bay horse a s  between the mortgagor and mortgagee, but did 
not embrace the bay horse as  against a third party without notice, and 
the plaintiff had no title against the defendant. 

CIVIL ACTION, for the claim and delivery of personal property, tried 
on demurrer before his Honor, Judge Moore, a t  the Fall Term, 1875, 
of HERTFORD Superior Court. 

The plaintiff filed the following affidavit, to-wit: 
",John B. Sharpe, the plaintiff above named, being duly sworn, says: 
1. That he is now the owner, and entitled to the immediate posse.: ~ s i o n  ' 

of the fellowing described property: one bay horse about twelve years 
old. 

That said property is virongfully detained by one Hardy Pearce. 
That  the alleged cause of detention, according to  this plaintiff's best 
knowledge, information and belief, is as follows: 

That  sometime during the early part of the current year, he sold to  
one TT. E. Miller a certain sorrel horse, and that the said Miller exe- 
cuted to the plaintiff a lien or mortgage on the said sorrel horse, t o  
secure the payment of the purchase money for the same. Tha t  since 
this firbt sale, tlie said Miller traded off the said sorrel horse for another, 

with the approval and understanding of and mith the plaintiff, 
(601) that his lien or mortgage was to  be held by him on the same, or 

that the horse traded for was to  stand in the place of the said 
sorrel horse. That  notm-ithstanding this understanding, the said Miller, 
without the knowledge and consent of the plaintiff, has made another 
trade for a horse, almost worthless. 

TTherefore the plaintiff demands tha t  tlie said bay horse be taken 
from the defendant and returned to him. 
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That  said property was not taken for tax, or fine, or assessment pur- 
suant to  a statute, or seized under attachment or execution against the 
property of deponent. 

That  the actual value of said property is about one hundred dollars. 
That  the plaintiff is about t o  commence an action in this court for the 
recovery of the possession of said personal property, the summons in 
which action being hereunto annexed." 

The Clerk ordered that  the said bay horse be delivered to  the plain- 
tiff upon his filing the undertaking required by law. 

To  this affidavit, used as a complaint, the defendant demurred, as- 
signing as the grounds thereof: 

1. That  i t  does not appear that  the plaintiff had any mortgage, 
trust or lien of any kind upon the horse demanded in the complaint. 

2. It does not appear that  the defendant had notice of any mortgage, 
trust or other lien existing against the horse demanded in said com- 
plaint. 

On the hearing, after argument, his Honor sustained the demurrer, 
giving judgment in favor of defendant and dismissing plaintiff's com- 
plaint with costs. 

From this judgment the plaintiff appealed. 

Smith 82 Strong, for appellant. 
Gilliam & Pruden, contra. 

BYNUM, J. The plaintiff sold and delivered to Miller a sorrel horse, 
a t  the same time taking a mortgage upon the same horse and 
other property to secure the purchase money and other debts. (602) 
Miller, the mortgagor, afterwards traded the horse for another- 
a bay horse about twelve years old, with the consent of the plaintiff and 
with the understanding that  he should stand in the mortgage in the 
place of the sorrel. After this, the mortgagor traded off the bay horse 
t o  the defendant for another horse alleged to have been worthless; 
whereupon the plaintiff brought his action of claim and delivery against 
the defendant for the bay horse. 

The only description of the horse given in the plaintiff's mortgage is, 
that  Miller "does by these presents bargain, sell and convey to the said 
John B. Sharpe, and his heirs and assigns one horse," etc. The demurrer 
admits these facts, and the question raised is, whether the plaintiff can 
maintain his action. The tradc of the sorrel horse for the bay with the 
assent of the plaintiff, vested the title of the bay in the mortgagee, as 
against the mortgagor, but how did it  affect third persons without 
notice? The defendant Pearce traded for a bay horse; the mortgage 
was of a sorrel. The very purpose of the registration laws was to  
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prevent frauds upon creditors and purchasers, by requiring that the 
deed must describe the subject matter of the conveyance, so as to denote 
upon the instrument itself, what i t  is in particular, or refer to something 
else to niake i t  certain. Kea v. Robeson, 40 K. C., 373; Jones v. Morris, 
29 K. C., 370; Gregory v. Perkins, 15 N. C., 50; Holcombe v. Ray, 23 
N. C., 340; Cannon v. P~ebles ,  24 N. C., 449. Suppose the defendant 
had searched the Register's books t o  find out whether there was a lien 
upon the bay horse for which he was about to  trade. He would have 
ascertained there, that Miller had mortgaged to  the plaintiff "one horse" 
without further description. Had  he then gone outside of the deed to  
learn what horse was meant, he would have found tha t  it was a sorrel 
horse tha t  was mortgaged, and not a bay. 

To hold tha t  such a mortgage is valid, and constructi~~e notice to the 
defendant, would be to hold tha t  the registration laws, which were 

(603) designed to  prevent fraud, mere themselves a trap and a fraud 
upon honest purchasers. Against third persons without notice, 

the mortgage did not embrace the bay horse and the plaintiff had no 
title as against the defendant. We do not think Hubbard v. Winbome, 
20 N. C., 271, cited by the plaintiff's counsel, conflicts mith our decision 
in this case. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Spivey v. Grant, 96 N.C. 224; B7hite v. Carroll, 146 N.C. 233; 
Motor Co. v. ;Motor Co., 197 N.C. 374. 

WILLIAM P. WETHERELL AKD WIFE T. AXAXWELL J. GORMAN AXD 

OTHERS. 

I n  stating a n  account of the rents and profits of real estate, the defendant 
should be credited with the enhanced value of the property on account 
of repairs, and not mith the actual cost of such repairs. 

I t  is not error t o  charge a defendant in  such account with the actual rent 
received, after repairs made, where he has been credited with the value 
of such repairs, with interest thereupon. 

This was a SPECIAL PROCEEDING, tried before TVatts, J.. a t  January 
Term, 1876, of WAKE Superior Court. 

The case was before this court upon appeal a t  June Term, 1875, and 
is fully reported in 73 N. C., 380. 

I n  accordance with the judgment of this court, the case mas referred 
to the Clerk of the Court below, to state an account between the plain- 
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tiffs and the defendant, Whitaker, "charging the said Whitaker with 
the rents and profits received by him, and allowing the said Whitaker 
the value of the purchase money paid by him, and also the enhanced 
value of the land, arising from any improvements made thereon with 
interest on these respective sums." 

The case was heard in the court below, upon exceptions, t o  the (604) 
report of the referee. 

The plaintiffs filed the following exceptions: 
1. Because no rent is allowed from April, 1865, to October, 1867, 

whereas i t  is shown by the evidence and so found by the Clerk, that 
$20 per year might have been collected with repairs. 

2. Because the value of repairs is allowed to defendant, without 
finding that the premises, when surrendered, had any enhanced value 
over that  which they had when first occupied by defendant. 

3. Because interest is allowed on the repairs, whereas the use and 
occupation is equivalent to interest. 

4. Because interest is allowed on taxes, which are incident to the 
possession of realty, and not being a debt due to  the person contesting, 
no interest is due thereupon. 

5. Because the amount allowed for the back yard is based upon the 
increased value of the house instead of the actual value of the back 
yard. 

The exceptions were overruled by the court, and judgment rendered. 
Whereupon the plaintiffs appealed. 

Smith & Strong and Collins, for appellants. 
Fowle and Hagwood, contra. 

READE, J. The amount in controversy is small, and another reference 
and report, and the delay and expense incident thereto make it impor- 
tant that  there should be an end to the litigation, unless manifest 
injury would result to one party or the other. Both parties except to 
the report; both parties are dissatisfied, which probably amounts to 
about the same as if both parties were satisfied. 

The plaintiffs have five exceptions to the report, only one of which, the 
second, has any force: "That the cost of the repairs, instead of 
their value to the premises was allowed the defendant." (605) 

Their value to the premises is evidently the correct rule; for 
very expensive repairs might nevertheless injure the premises, as  chang- 
ing a dwelling into a store house or stable. But as the order of reference 
directed the Clerk to allow for the "enhanced value of the land, by 
reason of any improvements made thereon;" and he reports the cost of 
the repairs as "improvements," we must take i t  that  he understood the 
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instructions, and that he meant that the value of the land was enhanced 
to the amount of the cost of the improvements. There was error there- 
fore in sustaining any of the plaintiffs' exceptions. 

Only one--the f i r s t o f  the defendants' exceptions has any force: 
"That the defendant is charged with the actual rents received after his 
repairs, instead of such rents as the lot would have yielded without the 
repairs." The defendant says, that the improvements came out of his 
pocket, and the increased rents ought to go into his pockets, to  reim- 
burse him his outlays; else the profits of his money will go into the 
plaintiffs' pockets. That would be so, if i t  were not that the report 
reimburses him every dollar that he spent for improvements. Being 
reimbursed the cost of his improvements, with interest, it is the same 
as if he had never made any improvements. The plaintiffs having 
reimbursed the defendant the cost of his improvements, with interest, 
i t  is the same as if they, not he, had paid for them originally. So that 
there is really no substantial objection to the report in this particular 
in this case; although cases might arise in which the rule contended for 
by the defendant, would be the right one. 

The judgment below ought t o  have overruled all the exceptions on 
both sides, and confirmed the report. And that will be the judgment 
of this court. 

PER CURIAM. Judgment here for the plaintiff according to the report. 

Cited: Daniel v. Crumpler, 75 N.C. 186; Smith v. Stewart, 83 N.C. 
409; Wharton v. Moore, 84 N.C. 483; White v. Jones, 88 N.C. 181; 
R. R. v. McCaslcill, 98 N.C. 537; Vann v. Newsom, 110 N.C. 126; Jones 
v. Xandlin, 160 N.C. 154. 

WILLIAM P. WETHERELL AND WIFE V. MA4XWELL J. GORMAN AND 
OTHERS. 

(For  the Syllabus, see the preceding case between the same parties.) 

This was an APPEAL by the defendants and is a branch of Wetherell 
and Wife  v. Gorman and Others, ante, 603. 

The defendant Whitaker filed the following exceptions: 
1. Because the actual rent, after the repairs, was charged, and not 

the amount for which the house would have rented without the repairs 
and before they were made. 

2. Because the account was not taken upon the basis suggested in 
the first exception, and made to conform thereto in all other respects. 
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3. Because the expense of collecting rent was not allowed defendant, 
t o  wit: ten per cent. 

His Honor overruled the exceptions and the defendant appealed. 

Fowle and Haywood, for appellant. 
Smith  & Strong and Collins, contra. 

READE, J .  The facts in this case are the same as in a case between 
the same parties a t  this term. This being the defendant's, as that  was 
the plaintiff's appeal. 

Them is error. There will be judgment here for the defendant for 
his costs. 

PER CURIAM. Judgment accordingly. 

IN RE JOHN SCHENCK. 
(687) 

The power to issue the writ of habeas corpus is denied to the Supreme Court 
and any Judge thereof, or to the Superior Courts, by the express provision 
of Bat. Rev. Chap. 54, where the applicant is detained by virtue of a final 
judgment of a court of competent jurisdiction. The application must 
be refused, even where it  appears that  the applicant is imprisoned i n  the 
State's prison, and the sentence of the court is erroneous; and the 
applicant, in default of appeal, must be left to his remedy by writ of 
certiorari. 

PETITION for a writ of habeas cor;uus, heard before this court at  this 
term. 

All the facts necessary to  an understanding of the case are stated in 
the opinion of the court. 

Attorney General Hargrove, for the State. 
Battle, Battle & Mordecai, for the petitioner. 

BYNUM, ,J. In  the matter of Schenck. The petition in this case was 
filed before me, and as it, is a case of much importance and public con- 
cern, I asked the assistance and advice of all the Justices of the Supreme 
Court. The case was accordingly argued before the whole court by the 
Attorney General on behalf of the State, ana by Mr. R. H. Battle for 
the petitioner. With the advice and concurrence of all the Judges. the 
motion was denied and the following opinion filed: 

This is an application for a writ of habeas corpus, upon the following 
state of facts: 

455 
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At the Fall Term, 1875, of the Superior Court of Lincoln County, the 
petitioner, John Schenck, was indicted for an assault and battery upon 
the body of one Alexander Schenck. At  the same term of the court, 

the defendant appeared and submitted, and was by the court 
(608) sentenced t o  two years imprisonment a t  hard labor in the peni- 

tentiary, where he now is, undergoing his punishment. The 
record shows that  the penitentiary was substituted by the court, (in- 
stead of the common jail, I presume,) "by the consent and choice of the 
defendant." 

The petitioner alleges that  this judgment is illegal, in that  the law 
confers upon the court no power to  impose such a sentence for such an 
offence. That  punishments in this State are regulated by statute; and 
that  by a proper construction of Sections 29, 108 and 111, Chap. 32, of 
Bat. Rev. the punishment of misdemeanors of this class, is limited to  
fine and imprisonment in the county jail, one or both. And such would 
seem to be the law. It follows tha t  no consent of the defendant can 
confer a jurisdiction which is denied to  the court by the law, and that  
any punishment imposed, other than that  prescribed for the offence 
is illegal. 

But admitting that  the petitioner is illegally confined, is he entitled 
t o  relief by this proceeding before me? I think he is not, and the appli- 
cation must be denied. 

The power t o  issue the writ of habeas corpus is derived from the 
Constitution, Art. I, Sec. 18, and the Act of the Legislature for enforcing 
that  provision, Bat. Rev., Chap. 54, Sec. 2 and Subsec. 4, which is as 
follows: "The application for the writ shall be in writing, signed by 
the applicant. 

"I. To any one of the Judges of the Supreme Court. 
"2. To any one of the Superior Court Judges, either at term time or 

in vacation." 
It is thus plainly seen that  a single Judge of the Supreme Court has 

the same and no other jurisdiction to issue the writ than a Judge of the 
Superior Court, and by refcrcnce t o  the same section of Bat. Rev., 
Chap. 54, Sec. 2, i t  becomes equally plain that  the same limitation of 
power to  issue the writ in certain cases, extends equally t o  the two 
classes of Judges, to-wit: "The application to  prosecute the  wlit shall 
be denied in the following cases, . . . W ~ P ~ Q  persons are committed 

or detained by the final order, judgment or decree of a compe- 
(609) tent tribunal of civil or cnminal jurisdiction, or by virtue of an 

execution i a a u d  upon such final order, judgment or decree." The 
Supaiur Court is  a court of competent jurisdiction of the person and 
offence of the petitioner, and by the terms of the statute, no writ of 
habeas corpus lies against its final judgment. The petitioner had his 
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day in tha t  court, and if he was aggrieved by the judgment he had the 
remedy and the opportunity of appeal to the court of last resort. Thib 
is the prescribed and regular course of procedure, from mhich there is 
and can be, from the very necessity of the case no departure. 

So far as the law goes, to secure the citizen the full benefit of the right 
of appeal, even in cases of his own neglect to  avail hinlself of this right, 
tha t  upon his application to the Supreme Court, with a reasonable 
excuse for his neglect, that  court will issue the writ of certzorari t o  the 
Superior Court, and thus bring up the case for review as on appeal. 
The petitioner here, has neither appealed from the final judgment, nor 
has he applied to  the Supreme Court for the writ of certzorari. Should 
such an  application be made to that  court, and i t  clearly appeared that  
the court below had exceeded its jurisdiction, and sentenced a defendant 
t o  an  illegal imprisonment, the Supreme Court would probably issue 
the remedial writ, tha t  a wrong might be redressed in the only way 
open, upon an excuse slighter than is ordinarily required, for not having 
appealed from the judgment. 

The  question was raised, discussed, and has been considered, whether 
the Supreme Court, as such, has the power to  issue the writ of habeas 
corpus, in this case. The jurisdiction of the Supreme Court is pre- 
scribed by the 10th section of Article IV of the Constitution: "The 
Supreme Court shall have jurisdiction to review, upon appeal, any 
decision of the Court below, upon any matter of law or legal inference; 
. . . and the court shall have power to issue any remedial writs 
necessary t o  give it a general supervision and control of the infe- (610) 
rior courts." It is thus scen tha t  the Supreme Court, as now con- 
stituted, is a court of appeals only, and has no jurisdiction to issue any 
original process, except to enforce its own judgments, and to  issue such 
remedial writs as may be necessary to give i t  a general supervision and 
control of the inferior courts. For illustration, take the case now before 
us. If this case had come before the Supreme Court by appeal, or 
should hereafter come before i t  by certiorarz, and upon the trial it 
should appear tha t  the prisoner was suffering an illegal confinement in 
the penitentiary, it would be the duty of tha t  court, by virtue of its 
supervisory power, and of Battle's Revisal, Chap. 54, Sec. 10, enacted 
to  carry into effect this constitutional power of the Supreme Court, to  
issue the writ of habeas corpus, even of its own motion, and discharge 
the prisoner. So if the  Superior Court should refuse to  allow an appeal 
in n proper case, or should refuse to carry into effect a decree of the 
Supreme Court, t h a t  court would have the power to  issue the writ of 
certzorari, mandamus or appropriate writ, to enforce its supervisory 
power. Still, in these and the like cases, i t  is only a court of appeals, 
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clothed with these remedial powers, to secure the prompt and complete 
execution of its appellate and supervisory jurisdiction. 

So i t  would seem from the constitution of the Supreme Court, as well 
as by the express provisions of the second section of the Habeas Corpus 
Act, Bat. Rev., Chap. 54, that the power to issue the writ in cases where 
the person is detained by virtue of a final judgment of a court of compe- 
tent jurisdiction, is denied both to the Supreme Court and any Judge 
thereof or of the Superior Courts. 

In  cases where the writ is allowable, i t  has been seen that the power 
is conferred equally upon all the Judges to issue the writ. Without 
reference to the positive prohibition of the statute, it is otherwise clear 

that the power cannot extend to cases where the person is con- 
(611) fined on final process. For if so, this unseemly and discordant 

result would follow, that Judge Schenck might try and sentence 
a person to death or the penitentiary, and Judge Cloud or Buxton night 
issue the writ of habeas corpus and aischarge the prisoner. Results so 
disgraceful and destructive to the orderly and harmonious administra- 
tion of justice, were never contemplated by the framers of our judicial 
system; on the contrary they were carefully guarded against, both by 
the Constitution and legislation. In  Childs v. Martin, 69 N. C., 126, i t  
is held that where two or more courts have equal and concurrent juris- 
diction of a case, that court in which a suit is brought acquires juris- 
diction of it, which excludes the jurisdiction of other courts. The same 
principal applies here. 

PER CURIAM. Application denied. 

Cited: S. v. McNeill, 75 N.C. 17; S. v. Gawell, 82 N.C. 583; S. v. 
Jones, 101 N.C. 723; I n  re Holley, 154 N.C. 169; I n  re Croom, 175 N.C. 
457; X. v. Hooker, 183 N.C. 767; McEachem v. McEachern, 210 N.C. 
102; Allen v. Ins. Co., 213 N.C. 588; In  re Taylor, 229 N.C. 303; S. v. 
Parker, 234 N.C. 241. 

VANDIVER TEAGUE v. WM. S. TEAGUE AND MOSES TEAGUE EXECUTORS, 
ETC., AND OTHERS. 

A devised as  follows: "(1) I will and bequeath to my beloved wife, M. B. T., 
forty acres of land, including the house and buildings, during her natural 
life, then to be equally divided between my three youngest daughters. to 
wit:  . . . I also will and bequeath all the rest of my tract of land that 
I now live on, known a s  the Newland land to my three youngest daughters, 
. . . to be equally divided. (2) That  all the rest of my land, with the 
exception of the land where my son W. S. T. lives, that land the said W. 
must pay for, what I paid without interest, then my executors to make 
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him a deed, to be sold, and my daughter N. A's heirs to have fifty dollars 
each, the balance to  be divided among my other heirs. (3)  I also will that  
my three sons, V., W., and M., account to my estate what money they owe 
me without interest, and have three hundred and fifty dollars each out 
of that  money, and al l  the rest of my property to be sold and equally 
divided among my nine heirs;" Held, 1. It appearing that  the testator 
owned several tracts of land adjoining the home place, and which had 
been used a s  one tract for thirty years, and was conveyed to him a s  one 
tract, known as the Newland land, the same constituted but one tract, 
and passed to the three youngest daughters, subject to the life estate of 
their mother. 

2. That the  words "my other heirs," excludes the three youngest daughters 
from all benefit under that  clause of the will, and that  N. A's heirs take 
nothing under said clause except the legacy of fifty dollars, to be paid out 
of the fund arising from the sale of the land. That the name of W. S .  T. 
was only mentioned in order to direct that  he should pay for the land 
on which he lived, and thereby increase the fund out of which he was 
to draw a s  one of "my other heirs ;" meaning other than the three youngest 
daughters. 

3. That although some of the debts due from his sons to the testator were 
barred by the statute of limitations, they must be paid before the  sons 
owing them can claim any benefit under the will. 

CIVIL ACTION, tried before Furches, J., at  Fall Term, 1875, of the 
Superior Court of ALEXANDER County. 

The complaint alleged: That Vandiver Teague, Sr., died in the 
county of Alexander in the month of March, 1872, leaving a last 
will and testament in which he appointed the defendants, Wil- (613) 
liam S. Teague and Moses Teague, his executors. 

The following is a copy of said will: 
"In the name of God, Amen: I, Vandiver Teague, Sr., being of 

sound mind and disposing memory, blessed be God, do make and ordain 
this my last will and testament, to-wit: 

"First: I will and bequeath to my beloved wife, Mary B. Teague, 
forty acres of land, including the house and buildings, during her 
natural life time, then to be equally divided between my three youngest 
daughters, to-wit: Sophronia J. Teague, Elizabeth Montgomery and 
Amanda L. Teague. I also will and bequeath to my beloved wife one 
years' plentiful provisions; also two choice cows and calves and four 
head of sheep, one sow and pigs and hogs enough for a killing, also 
all the household and kitchen furniture, with the exception of two 
desks and one bureau. And I will her one mare, all the farming tools 
and one wagon and gear. I also will and bequeath all the rest of my 
tract of land, that I now live on, known as the Newland land, to my 
three youngest daughters, Sophronia J .  Teague, Elizabeth A. Mont- 
gomery and Amanda L. Teague, to be equally divided. I also will and 
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bequeath to  my daughter, Sophronia J .  Teague, a mule called Jim, 
which she is now in possession of, and I also will to my youngest 
daughter, Amanda L. Teague, a horse beast, to be worth one hundred 
dollars in gold, likewistl three head of cattle apiece, and I will to  
Sophronia five head of sheep, and to  Amanda nine head of sheep. I 
also will that  all the rest of my land, with the exception of the land 
where m y  son, MTilliam S. Teague, now lives, that  land the said William 
must pay for what I paid, without interest, then my executors to make 
him a deed, to be sold, and my daughter, Nancy Austin's heirs to have 
fifty dollars each, the balance to be divided among my other heirs. 
I will that  m y  three sons, Vandiver, V5lliatn and Moses, account to  

my estate for what money they owe me, without interest, and 
(614) have three hundred and fifty dollars each out of that money, 

and all the rest of my property to  be sold and equally divided 
among m y  nine heirs, my wife an equal heir. I also ordain and appoint 
my two sons, f illiani and Moses, m y  executors in this, my last will 
and testament. 

"K.B. I will that my wife, Mary B. Teague, and her four daughters 
have all the money accruing from the estate of Jas. H. Newland, 
deceased. 

"In testimony whereof, I have hereunto set my hand and affixed my 
seal, March the 19th) 1866. 

his 
(Signed) "VANDIVER X TEAGUE. [SEAL.] 

mark 
''Witness : 

his 

JOSEPH X DYSOX, 
mark 

A. B. OXFORD, 
W. D .  MARSHALL." 

The said executors qualified and entered into the discharge of their 
duties on the 13th of April, 1872. 

Two years have elapsed since the qualification of the executors, and 
they have wholly failed to  settle with the legatees and heirs-at-law of 
the testator. 

W. S. Teague is indebted to said estate in the sum of five hundred 
dollars, and the other executor, Aloses Teague, is indebted to said 
estate, in about the sum of eight hundred dollars. The whole amount 
of property, money or other effects that  have come into their hands 
besides the  indebtedness of said executors, amounts to  about twenty- 
one hundred dollars. The executors own no property over and above 
their homesteads, and they actually have less property than is 
exempted as a homestead. 
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The testator died seized and possessed in fee siniple of several (615) 
tracts of land, to wit: one in the county of Alexander, on Middle 
Little river, one tract known as the "Home tract," containing about 
three hundred acres; one known as the "Sal Self" tract, containing 
about eighty acres; one known as the ('Austin tract," containing about 
four hundred acres, and a tract on the waters of Glade creek, containing 
sixty acres. 

The court was requested to construe the will with regard to the 
following points: 

1. Did the testator devise that the remainder of the "Sal Self tract" 
and the "80 acre entry" should be sold and divided amongst his heirs 
other than Nancy Austin's heirs? What land does the testator intend 
to include by the clause, "I will and bequeath all the rest of my tract 
of land that I now live on, known as the Newland land, to my three 
youngest daughters, Sophronia J. Teague, Elizabeth Montgomery and 
Amanda L. Teague?" 

2. What does the testator mean by "my other heirs" in the clause, 
('I also will that  all the rest of my land, etc., be sold, etc., and the 
balance to be divided amongst my other heirs, etc.?" 

3. What amount of provisions is the widow to receive by the clause, 
"I will and bequeath to my beloved wife one year's plentiful provi- 
sions?" 

4. What is the meaning of the clause, "I will that my three sons, 
Vandiver, William and Moses, shall account to my estate what they 
owe me, without interest, and have three hundred and fifty dollars 
each out of the money," when a large amount of the notes are barred 
by the statute of limitations? 

That the testator having been twice married had the following 
children by his first wife, to-wit: Nelly, wife of William Teague, 
Vandiver-Teague, Elmira Teague, wife of J. J .  Teague, W. S. Teague, 
Moses Teague, and Nancy Austin, who is now dead. By his second 
wife he had the following children, to-wit: Sophronia J. Teague, 
Elizabeth, wife of A. Montgomery and Amanda, wife of J .  C. (616) 
Bell. 

The complaint prayed judgment that said executors give bond and 
security for the faithful discharge of their duties, and that they account 
and settle with the devisees and legatees under said will, etc. 

The defendants filed their several answers, which are not necessary 
to be stated. 

A trial by jury was waived and the court found the following facts: 
That the three tracts of land mentioned in the pleadings as the 

"Home tract," "Sal Self tract," and "80 acre entry" were a t  the time 
of the death of one Benjamin Newland, some thirty years ago, a part 
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of his real estate. After his death partition was made of said real 
estate among his heirs a t  law, in which partition the three tracts afore- 
said fell to the share of Washington Newland. Soon thereafter Wash- 
ington Newland died, and the said land was sold by his executors, 
one Bennett becoming the purchaser. Bennett never occupied the 
land, but soon after his purchase (which in fact seems to have been 
made for the testator) he conveyed i t  to the testator who immediately 
took possession thereof and lived upon i t  t o  the time of his death in 
1872. These lands adjoin each the other and were sold by the executors 
of Washington Newland to Bennett as a whole, as did Bennett to the 
testator. The part known as the ('Sal Self" tract having been entered 
in the name of J. H. Newland, a son of Benjamin Newland, it was 
found after the sale that the title thereto was in him, and he conveyed 
his interest thereto to Bennett for the nominal consideration of one 
dollar. The said Benjamin continued to cultivate the "Home tract" 
and the "80 acre entry" until his death as one farm, the "Sal Self" tract 
being wild mountain land, has never been cleared or cultivated. The 

"80 acre entry" was made by the said Benjamin, after he 
(617) purchased the "Home tract" and was called by him and others 

the "80 acre entry." 
A woman named Sal Self had a cabin which she occupied for some 

time on the "Sal Self" tract before the same was entered, though she 
nor any one else had a title thereto before the same was entered by 
J. H. Newland. All these lands were known as, and called by the 
testator and his family, and the people of the neighborhood, the 
"Newland lands," the testator owning other lands called the "Austin 
place" and the "Glade Creek place." 

After making his will, the testator made deeds to his three youngest 
daughters, who were his only children by his second wife, to all of 
what is called the home tract and a small portion of the "Sal Self" 
tract, reserving to himself a life estate therein. 

Upon this state of facts the court was of the opinion that the "80 
acre entry" and the "Sal Self" tract were included in that  clause 
of the will in which the testator declares: "I also will and bequeath 
all the rest of my tract of land that I now live on, known as the New- 
land land, to my three youngest daughters, Sophronia J. Teague, 
Elizabeth A. Montgomery and Amanda L. Teague, to be equally 
divided." 

The court was also of the opinion that the money arising from the 
lands included in the residue, which were to be sold by the executors, 
was to be divided among all the heirs of the testator per stirpes except 
the heirs of Elizabeth Austin, who are first to have fifty dollars each. 
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The court was also of the opinion that though some of the debts 
due the testator's estate by some of the devisees and legatees may be 
barred by the statute of limitations, still they are debts and must be 
satisfied, to enable the parties owing them to claim under the will. 

By consent of parties three commissioners were appointed by the 
court, to  lay off and assign to the wife of the testator a year's provi- 
sions as provided in the will. 

It was further ordered by the court that the clerk state an (618) 
account of the estate in accordance with the opinion of the court. 

From this judgment the plaintiffs appealed. 

M. L. McCorkle and Smith & Strong, for appellants. 
Armfield and Johnstone Jones, contra. 

SETTLE, J. This action was brought to obtain a construction of the 
will of Vandiver Teague, Sr., and was submitted to his Honor, a jury 
being waived, to find the facts and declare the law thereon. The first 
question arises upon the following provisions of the will: "I will and 
bequeath to my beloved wife, Mary B. Teague, forty acres of land, 
including the house and building, during her natural lifetime, then 
to  be equally divided between my three youngest daughters, to-wit, 
Sophronia J. Teague, Elizabeth A Montgomery and Amanda F. 
Teague. . . . I also will and bequeath all the rest of my tract of land 
that  I now live on, known as the Newland land, to my three youngest 
daughters, Sophronia J .  Teague, Elizabeth A. Montgomery and Amanda 
L. Teague, to be equally divided." 

We concur with his Honor, that the Newland land, embracing the 
home place, the "Sal Self" place, and the eighty acre entry, constitute 
one and the same tract or plantation, having been used as such for 
thirty or forty years, and conveyed as such to the testator, and that 
the whole passed to  his three youngest daughters, subject to the life 
estate of their mother, in forty acres. The fact that the testator made 
deeds to his three youngest daughters for portions of this land, sub- 
sequent to the execution of his will, cannot vary the construction of 
the will; and indeed there is nothing in the circumstances attending 
this case, inconsistent with the idea that the testator intended the por- 
tion not conveyed by deeds, to go to his three youngest daughters, 
under the provisions of his will, which have been quoted. 

After disposing of his home place, the testator turns his at- (619) 
tention to his other lands, and directs "that all the rest of my 
land, with the exception of the land where my son, William S. Teague, 
lives, that land the said William must pay for what I paid without 
interest, then my executors to make him a deed, to be sold and my 
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daughter Nancy Austin's heirs to have fifty dollars each, the balance 
to be divided among my other heirs." The testator draws a distinction 
between his grand children, "Nancy Austin's heirs," and his own 
children, whom he designates as "my heirs." 

But the question is, who are embraced in the description "my other 
heirs"? We think it evident, that the testator having just made provi- 
sion, in land, for his three youngest daughters, intended that they 
should be excluded from all benefit under this clause of the will, which 
deals exclusively with the fund arising from the sale of land. Nancy 
Austin's children are clearly excluded from all benefit under the will, 
save the legacy of fifty dollars to each of them, to paid out of the 
fund arising from the sale of land. 

The mention of William S. Teague's name in the clause under 
consideration, was neither for the purpose of providing for, nor ex- 
cluding him, but only to direct that he should pay for the land on 
which he lived, and thereby increase the land fund, out of which he 
is to draw as one of "my other heirs," meaning other than the three 
youngest daughters already provided for. The testator then turns 
his attention to his personal estate, and after giving directions as to 
the payment of debts due from his three sons, etc., concludes, "all the 
rest of my property to be sold and equally divided among my nine 
heirs, my wife an equal heir." 

If we leave out of view Nancy Austin's children, the meaning of the 
testator is apparent. The money arising from the collection of his 
debts, (other than the debt due from his son William for land, which 
goes into the land fund,) and from the sale of his personal property, 

not specifically disposed of, is to create a fund in which his eight 
(620) children and his wife, filling the description, '(my nine heirs, my 

wife an equal heir," are to share equally. 
We concur with his Honor, that although some of the debts due 

from his sons to the testator may be barred by the statute of limita- 
tions, they must be paid before the sons owing them can claim any 
benefit under the will. 

This disposes of all the questions worthy of attention. 
Let this opinion be certified, to the end that the court below may 

proceed according to law. 
PER CURIAM. Judgment accordingly. 
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RICHARD P.  SPIERS v. HALSTEAD, HAINES & GO. 

It is not error for the court below, in a n  action for unliquidated damages, 
to permit the plaintiff to amend his complaint, by decreasing the amount 
claimed, to a sum less than five hundred dollars, in  order to oust the 
jurisdiction of the United States Courts. 

A purchased from B in New York, goods to be shipped a t  a specified time; 
the goods were not shipped until a month afterwards, during which time 
they had depreciated in value twenty per cent.: Held, 

(1) That the goods having been paid for, and A's receiving and selling the 
same after they did arrive, constituted no waiver of his right to recover 
damages: and 

(2 )  That the measure of damage i n  such case, is the difference in  the market 
value of the goods, a t  the place of delivery, a t  the time they were to have 
been delivered, and that  value upon their arrival. 

CIVIL ACTION for the recovery of damages, tried before Moore, J., 
and a jury, at  December (Special) Term, 1875, of HALIFAX Superior 
Court. 

The defendants filed a petition setting forth that the plaintiff was 
a citizen of North Carolina; that all the defendants were citizens 
of t,he State of New York; that the amount in controversy ex- (621) 
ceeded five hundred dollars; and prayed the court to order the 
cause to be transferred to the next Circuit Court of the United States 
for the Eastern District of North Car-olina. The petition was not 
verified. 

The plaintiff moved the court for leave to amend the complaint by 
striking out $1,219.81, the amount of damages alleged in the complaint, 
and inserting $499, and tendered to the defendants a waiver in writing 
of all damages above that  sum. 

The motion was resisted by the defendants but allowed by the court, 
and the motion of the defendants to remove the cause was overruled. 

From the ruling of his Honor, refusing the motion to remove, the 
defendants appealed. 

The defendants moved the court to continue the case pending the 
appeal. The motion was overruled, and the defendants entered into 
the trial under protest. 

The plaintiff alleged in his complaint: That on the 20th day of Sep- 
tember, 1873, with the purpose of replenishing his stock of goods, a t  
his place of business in the town of Halifax, he bought from the defend- 
ants, goods, wares and merchandise to the value of $1,499.50. 

On said day he paid to the defendants the price of said goods, and in 
consideration thereof, and as a part of the terms and conditions of the 
sale, the defendants agreed and promised to ship said goods on or about 
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the 23d day of September next ensuing, from the place of business of 
the defendants in the city of New York, to the town of Halifax. 

The defendants in violation of the terms and condition of said sale, 
did not ship said goods to the plaintiff until the 17th day of October, 
1873, and by reason of the failure the plaintiff was damaged to the 
amount, etc." 

The defendants denied the terms of the contract as alleged in the 
complaint, and alleged a sale of goods, conditional upon the 

(622) payment of a policy of insurance upon the life of the father 
of the plaintiff, for five thousand dollars; and averred compliance 

with the contract. 
Upon the trial, the plaintiff introduced evidence tending tto show, 

that on the 20th of September, 1873, he entered into the alleged con- 
tract. That the goods bought by him were not shipped until the 17th 
of October following. Before the receipt thereof, such goods as he 
had bought had depreciated in value thirty-three and one-third per 
cent in the city of New York. 

Upon the examination of the plaintiff as a witness in his own 
behalf, he admitted that he received the goods without objection, used 
them in the course of his business, and did not make known to the 
defendants his dissatisfaction until after the receipt of the goods, or 
in any other way than by bringing suit for the recovery of damages; 
giving as a reason for his failure to do so, that the defendants had 
retained from the said policy of insurance the price of the goods, and 
he found that they would have nothing he could attach in this State. 

The following issues were submitted to the jury, and the response 
of the jury is annexed to each issue respectively: 

1. Did the defendants undertake and agree, a t  the time of the 
purchase of the goods by the plaintiff, immediately to ship the same 
to him a t  his place of business in Halifax? 

Answer: They did. 
2. Did the plaintiff agree that the goods should be retained until 

the insurance policy was paid or guaranteed by the Insurance Coin- 
pany? 

Answer: He did not. 
3. Should the jury find the issues for the plaintiff, then what damage 

has the plaintiff by said failure sustained? 
Answer : Four hundred and ninety-nine dollars. 
4. What was the difference in New York, in the value of the goods 

between the 20th of September and 17th of October? 
(623) Answer: Twenty per cent. 
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The defendants insisted that the receiving and using the goods by the 
plaintiff was a waiver of his right to claim damages. His Honor ruled 
otherwise. 

The defendants requested the court to instruct the jury: 
There is no evidence that the goods were worth in the market of 

Halifax less than Spiers gave for them, or that he sold them for less 
than they cost. He cannot recover the loss of a good bargain. He 
cannot recover the loss of a good bargain. He might not have sold 
them a t  a large profit. We cannot recover a speculation. He can 
only recover damages actually sustained. 

His Honor refused the instruction prayed for, and charged the jury: 
That  if they should find that the defendants under their contract 

with the plaintiff, were not to ship the goods until the policy of 
insurance had been paid or guaranteed by the Insurance Company, 
they should find both the first and second issues for the defendants. 
But if the contract was, that the goods were to be shipped at  once, 
or in the ordinary course of business, whether said policy were then 
paid or not, and they failed so to do, then they should find said issues 
for the plaintiff. 

2. That  if they should find said issues for the plaintiff, he was 
entitled to recover damages, the difference in the market value of the 
goods, if there were any, between the time they should have been 
delivered in due course of transit, and when they were actually de- 
livered. That  the plaintiff could not recover for the loss of a good 
bargain merely, or other profit he might have made on the goods, but 
only the actual depreciation in their market value a t  Halifax, if any, 
whilst withheld by the defendants. In  no event could they allow the 
plaintiff more than $499.00. 

Judgment was rendered in favor of the plaintiff, in accordance 
with the verdict. 

Motion for a new trial. Motion overruled and defendants (624) 
appealed. 

Moore & Gatling and Batchelor & Son, for appellants. 
Wal ter  Clark, contra. 

PEARSON, C. J. This is an action to recover unliquidated damages, 
and as in such actions the plaintiff cannot have judgment for more 
than he claims, the general practice is to set out in the complaint a 
large sum under a videlicet. "That is to say," etc. There is no harm 
done by this mode of pleading, except when the plaintiff asks to hold 
the defendant to bail, and exaggerates the alleged damage for the pur- 



1 I N  T H E  SUPREME COURT. [ 74 

pose of oppression, by forcing the defendant to give excessive bail. 
For this the law provides a remedy. 

I n  this ease nearly the whole amount of the price paid for the goods 
is claimed as damages in the original complaint, but there is no sug- 
gestion or reason to suppose that  the attorney in framing the complaint 
intended any oppression, or wished to take any advantage of the 
defendants, and when he found by the affidavit for removal into the 
Federal Court, that  by careless pleading he had exposed his client to  , 

this inconvenience, he asked to amend by putting the amount of the 
supposed damages $499, which if he had thought about "the Federal 
Court" would have been done in the first instance. His Honor allowed 
the amendment, and me concur with him as to  its propriety. What 
harm is done to  the defendants by the amendment? By i t  they are 
assured that  the plaintiff can in no event recover more than $499. This 
assurance takes the case out of the operation of the Act of Congress. 
The defendants will hardly say this slip in pleading amounts "to an 
estoppel," a word very much in vogue a t  this stage in the progress 
of the practice of the law. 

The goods filled the bill in quality and quantity, and the plaintiff 
had paid for them; so i t  was an executed contract. When the 

(625) goods arrived in Halifax, one month behind time, what was the 
plaintiff to  do? The vendors lived in New York and had his 

money. A refusal to  take the goods, would leave him without any 
security for the money he had paid. So prudence suggested, "take 
the goods and sue the vendors for not sending them in time." We 
can see no principle of law or of equity which forbade this. I n  fact, 
i t  was the best thing he could do, as well for the defendants as for 
himself. Suppose he had refused to take the goods, he would have had 
no security for the money he had paid, and the defendants would have 
suffered heavy loss in having the goods sent back, or in selling them 
a t  auction in the town of Halifax. 

It follows, there is no ground on which t o  presume that,  by taking the 
goods, the plaintiff waived or forfeited his right of action, for the 
damage he had sustained by a breach of the contract on the part of 
the defendants. I n  regard to  the measure of damages, we can see no 
other rule than the difference between the value of the goods in Septem- 
ber, when they ought, by the contract, t o  have been delivered, and the 
value in October, when they were delivered. 

The notion of having an account taken of what the plaintiff sold the 
several articles of "the goods, wares and merchandise, bought of de- 
fendant," cannot be entertained for one moment. 

There is no error. 
PER CURIAM. Judgment affirmed. 
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Cited: Oldham v; Kerchner, 79 N.C. 112; Kester v. Miller, 119 N.C. 
479; Coal Co. v. Ice Co., 134 N.C. 588; Allen v. Tompkins, 136 N.C. 
210; Cable Co. v. Macon, 153 N.C. 152; State's Prison v. Hoffman, 
159 N.C. 571 ; W i n n  v. Finch, 171 N.C. 276; Storey v. Stokes, 178 N.C. 
414; Construction Co. v. R .  R., 185 N.C. 46; Troitino v. Goodman, 
225 N.C. 413. 

THOMAS R. HENDRICK AND WIFE AND OTHERS v. JAMES H. MAYFIELD, 
Ex'n. 

The Court of Probate has exclusive jurisdiction of proceedings for the re- 
covery of legacies and distributive shares of estates. 

When, however, a specific pecuniary legacy has been given, and has been 
assented to by the executor, i t  becomes a debt, and must be recovered 
by action brought to a regular term of the Superior Court. 

No assent, however, of a n  executor to a residuary legacy, uncertain in amount, 
which is to be ascertained by a n  account to be taken, will deprive the 
Probate Court of its appropriate jurisdiction. Nor will the payment of 
a part of a legacy, leaving a balance unpaid, have that  effect. 

SPECIAL PROCEEDING, heard upon appeal from the Probate Court, 
before his Honor, Judge Wat t s ,  at  Chambers, in WARREN County, 
February 8th, 1873. 

The plaintiff filed a petition in the Probate Court, alleging: 
That Thomas A. Gholson Palmer died during the year 1840, leaving 

a will in writing, duly executed, to pass his whole estate, which was 
admitted to probate a t  February Term, 1841, of Warren County Court. 
James 0. K. Mayfield, the executor therein named, duly qualified, 
and took into his possession personal estate and effects sufficient to pay 
the debts, funeral expenses and legacies of his testator. 

The testator, after disposing of certain lands in his will mentioned, 
devised as follows: 

('Item 6th. It is my will and desire that all of my negroes shall 
be sold by my executor hereinafter named, on a credit of twelve months, 
to  the highest bidder, bond to bear interest from the date of sale, and 
the proceeds of said sale to be kept by my executor hereinafter 
named, together with all individual property or money that (627) 
I shall die possessed of, for the comfortable support of my 
father, Thomas E. Palmer, as long as he lives, to be administered to 
his necessities as my executor hereafter named, shall see best. 

Item 4th. I give and bequeath to my sister, Mary A. Palmer, and 
Mary J .  Walker, (daughter of Mary J. Walker, my sister,) after the 
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death of my father, all the money in the hands of my executor here- 
after named, and all other not bequeathed, to be equally divided 
between said Mary A. Palmer and Mary J. Walker. In case Mary A. 
Palmer should die without lawful issue of her body, the whole of her 
interest in this will shall belong to Mary J. Walker, and in case Mary J. 
Walker die without lawful issue of her body, the whole of her interest 
in this will shall go to  Mary A. Palmer. In the event of both Mary A. 
Palmer and Mary J. Walker's death without lawful issue of their bodies, 
the whole of their interest in this will shall be equally divided among 
all of my surviving brothers and sisters." 

Thomas E. Palmer died on the 25th day of March, 1861. The 
money on hand, estate and effects, mentioned in said will were sufficient 
as to the income thereof, to furnish a comfortable support for the 
said Thomas E. Palmer, so long as he lived. 

The property therein mentioned was sold by the executor on the 
20th day of March, 1841, on a credit of twelve months, with interest 
from date, and an account of sales was returned by him to May Term, 
1841, of Warren County Court, from which i t  appears that the amount 
of sales was two thousand four hundred and fifty-nine dollars and 
seventy-five cents. 

James 0. K. Mayfield, as executor, never returned an inventory of 
the estate of his testator, or any account current, or any other account 
than the aforesaid account of sales. 

Since the death of the testator, Thomas A. Gholson Palmer, the said 
Mary A. Palmer has intermarried with James T. Russell, and 

(628) Mary J. Walker has intermarried with Thomas R. Hendrick. 
The said executor has never paid to Thomas R. Hendrick 

and wife, or either of them, their legacy, or any part thereof, 
The executor on the 27th day of April, 1863, paid to James T. Russell 

the sum of six hundred and eight dollars and nineteen cents, but has 
paid nothing more on said legacy, although there was at  the time 
aforesaid a large amount due them. 

The said executor did not keep the funds mentioned in the 3rd and 
4th items of said will, separate and apart from all other funds for the 
benefit of the legatees, but mingled the same with his own private funds, 
and applied the same to his private purposes, except the sum paid to 
James T. Russell aforesaid. 

James 0 .  K. Mayfield died in Warren County during the year 
1875, leaving a will in writing, duly executed, to pass both real and 
personal estate, which was admitted to probate on the 21st day of 
January, 1875, and James H. Mayfield, the executor therein appointed, 
qualified as such, and took into possession personal estate more than 
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sufficient to pays his debts and funeral expenses, and also any legacies 
for which the said testator had rendered himself personally responsible. 

The plaintiffs have demanded of the defendant a settlement and 
the payment of the amounts due on these respective legacies, with 
which demand he has failed to comply. 

The petition prayed for an account, etc. 
The defendant demurred to the complaint upon the grounds fol- 

lowing : 
1. It appears upon the face thereof, that this court has no jurisdiction 

of the subject of this action, as to Thomas R. Hendrick and Mary J., 
his wife, upon the ground that this action is brought to recover a 
legacy, and the complaint, as appears upon the face thereof, does not 
allege that said legacy has ever been assented to as to them. 

2. As to James T. Russell and wife, the complaint alleges that (629) 
said legacy has been assented to as to them, by paying a part 
thereof. The defendant therefore demurs to the complaint upon the 
further ground that this court has no jurisdiction of the subject of the 
action, for the reason that the Clerk of the Superior Court has no juris- 
diction over actions to recover legacies which have been assented to, 
the same being a debt recoverable a t  the regular term of the Superior 
Court. 

Upon the hearing before the Probate Court, the demurrer was over- 
ruled, and the defendant appealed to the Superior Court. Upon the 
hearing, the judgment of the Probate Court was affirmed, and the 
defendant appealed to  this court. 

Cook, with whom were Moore & Gatling and Collins, for appellant, 
relied upon, and referred the court to Chap. 90, Bat. Rev.; Hunt v. 
Sneed, 66 N. C., 176; Heilig v. Foard, Ib., 710; 1MilEer v. Barnes, 65 
N. C., 67; Sprinkle v. Hutchinson, 66 N. C., 450; Bell v. King, Ex., 70 
N. C., 330; Bidwell v. King, 71 K. C., 287; Hodge v. Hodge, 71 N. C., 
616. 

Eaton, with whom was IVilson, submitted: 
This is a special proceeding, commenced for the recovery of certain 

legacies bequeathed to the feme plaintiffs by F. Gholson Palmer, after 
the death of Thomas Palmer, who died in 1861, and was entitled under 
the will of said T. Gholson Palmer to a support out of the property and 
money during his lifetime. See item 3d of the will. 

The petition was filed in Warren Superior Court, and the defendant 
has demurred to the same on the grounds set forth in his demurrer. 

I. In  relation to the first, we say that i t  appears from the petition 
itself, that  the proceedings was commenced in Warren Superior Court 
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in vacation. The petition is dated October l l t h ,  1875, and the Court 
takes judicial knowledge of the terms of the Superior Courts. 

(630) The petition is addressed to  the Clerk of Warren Superior Court, 
and i t  was unnecessary to  allege that  he was Judge of the Court 

of Probate. The probate jurisdiction is "incident to  his office of Clerk." 
Vide Stanly v. Sellars, 66 N. C., 467. The views of the Supreme Court 
in the above case, are evidently those of the Legislature, as is apparent 
from reading the general act on the subject of "Special Proceedings." 
See Bat. Rev., Chap. 17, Sec. 418, et seq. to  Sec. 423, inclusive. These 
sections require the Clerk to act in all cases of "special proceedings," 
but they do not call him Probate Judge. 

The proceedings in our case are, in fact, commenced in the Probate 
Court, though i t  is called by a different name, but still by a name which, 
in law, is appropriate and proper. It could be no objection to  a petition 
for a legacy under our old system, that  i t  purported t o  be in the "County 
Court," when the statute used the words, "Court of Pleas and Quarter 
Sessions," because the court was known by both names, and was called 
by both in many acts of Assembly and in the Supreme Court Reports. 

There are two branches of the original jurisdiction of the Superior 
Courts-one before the court in term time, and the other before the 
Clerk in vacation, acting in the exercise of the probate jurisdiction 
incident to  his office, and in reference to  special proceedings. We think 
that  the above views are sustained by the cases in Battle's Digest, Title, 
Jurisdiction, pages 295, 296, etc. 

Special proceedings are all required to commence in the Superior 
Courts. See the sections of the general law already referred to; also 
the following acts: Act in reference to sales of land by executor to make 
real estate assets, Bat. Rev., Chap. 45, Sec. 61; act in reference to par- 
tition, Ib., Chap. 84, sec. 12; act concerning dower, Chap. 117, Sec. 9;  
act concerning mills, Ib., Chap. 72, Secs. 4 and 10. The present pro- 

ceedings are certainly commenced as they should be, as to Hen- 
(631) drick and wife, in reference t o  whose legacy no assent is pre- 

tended, i t  being alleged on the contrary, that  no such assent is 
stated in the petition, and the petition, so far as the demurrer is con- 
cerned, is to  be taken as true. Petition for legacies, according to the 
statute, Bat. Rev., Chap. 45, Sec. 134, are expressly required to  be in 
the Superior Court, and the statute has never been declared to be 
unconstitutional by the Supreme Court, and ought therefore to  be car- 
ried out. 

11. I n  relation t o  the second ground of demurrer, we say that the 
petition merely states the payment of $608.19 t o  James T .  Russell, in 
part of the legacy bequeathed to his wife, and i t  is alleged in the petition 
tha t  more was due. The receipt of Russell to  the defendant's testator 
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ought not, under the circumstances, to be considered as showing an 
assent except as to  the sum paid. The bequest was not for a specific 
sum, but the amount depended upon the taking of an account of the 
estate of the testator, and his debts, and on the amount which i t  was 
necessary for the executor t o  expend yearly in the "comfortable sup- 
port," t o  use the language of the will, of Thomas Palmer. What sum 
he had a right to  expend for that  purpose would depend upon the price 
of board, clothing and other necessaries, and what the necessities of 
Thomas Palmer might require as he grew older and more infirm. Under 
the circumstances of this case, it seems to be proper that  the amount 
of the legacies should be ascertained and recovered in that  court which 
our law regards as holding jurisdiction over legacies generally, and 
peculiarly fitted for that  purpose. 

111. Mrs. Russell and Mrs. Hendrick are joint legatees of the effects 
bequeathed in the 3d clause of the will, after, the death of Thomas 
Palmer, the survivor being entitled t o  the whole in the event of the 
death of the other without issue. Russell and wife, and Hendrick and 
wife, were necessary parties to  the suit, either as plaintiffs or defend- 
ants, in order that  the rights of all parties might be settled, and the 
executor protected by the decree, and justice would be advanced 
by a determination of all the matters in controversy in one ac- (632) 
tion, instead of having one suit in one court and one in another. 

IV. If the demurrer shall be sustained as to Russell and wife, the 
cause may still proceed as to  Hendrick and wife. A judgment may be 
given for or against one or more plaintiffs, and for or against one or 
more defendants. Bat. Rev., page 200, Sec. 248. 

BYNUM, J. The complaint and demurrer thereto, present the ques- 
tion of jurisdiction only. The Court of Probate has exclusive jurisdic- 
tion of proceedings for the recovery of legacies and distributive shares 
of estates. Bat. Rev., Chap. 45, Sec. 134. Heilig v. Foard, 64 N.  C., 
710; Hunt  v. Sneed, 64 N. C., 176. 

VCThen, however, a specific pecuniary legacy has been given and has 
been assented to  by the executor, i t  becomes a debt, and must be recov- 
ered by action brought to a regular term of the Superior Court. Such 
were the cases of ,%filler v. Barnes, 65 N. C., 67, and Hodge v. Hodge, 
72 N.  C., 616. 

I n  Bidwell v. King, 71 N.  C., 289, the promise was made by the exec- 
utor to  pay the interest on a specific pecuniary legacy; yet that  was 
held to  be insufficient t o  give the Superior Court jurisdiction, and the 
exclusive jurisdiction of the Court of Probate was sustained. To the 
same effect is Bell U .  King, 70 N.  C., 330. 
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In  the case before us, no specific sum was bequeathed to the plaintiffs 
or claimed in the complaint. Nor does the complaint allege a promise 
of the executor to pay any sum certain or any sum uncertain. It is 
alleged that the executor had paid one of the plaintiff legatees $608.19, 
but that can only be construed into an assent to that amount and no 
more. It is certainly not an assent to pay the balance claimed. No 
specific sum was willed to the plaintiffs, but only the residue of an 
estate which might remain after a life support out of it, to the father 

of the testator. I t  was uncertain what that residue would be, 
(633) and it would only be ascertained by an account to be taken. No 

assent of the executor to such a legacy as this, will deprive the 
Court of Probate of its appropriate jurisdiction. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Rtancil v. Gay, 92 N.C. 462; Baker v. Carter, 127 N.C. 94; 
Clark v. Homes, 189 N.C. 711. 

JOHN N. BUNTING v. THE BOARD O F  COMMISSIONERS OF WAKE 
COUNTY 

The Act of 1874-'75, Chap. 200 Sec. 2, which provides "that no part of the 
costs, upon any of the indictments under consideration," (failing to 
list the poll,) "shall be taxed against tne county," repeals the general 
law, making the county liable i n  cases where a mol.  pros. is entered. 

Justice RODMAN d i ~ s ~ ? l t i . t ~ ( /  

This was a CONTROVERSY submitted without action, heard before 
Watts, J., at  June Term, 1875, of the Superior Court of WAKE County, 
upon the following 

CASE AGREED: 

John N. Bunting claims to recover from the Board of Commissioners 
of Wake County three hundred dollars, and the Board of Commissioners 
of Wake County resists the claim. 

The following are the facts upon which the controversy depends: 
1. The plaintiff is now and has been, since the first Monday of Sep- 

tember, A.D. 1874, clerk of the Superior Court of said county. 
2. At January Term, 1875, of the Superior Court of said county, the 

grand jury found and returned into court certain indictments 
(634) against certain citizens of said county for their several failures 

to list their polls for taxation for the year 1873, under the pro- 
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visions of the Act of 1872-73, Chap. 115, Sec. 19; Bat. Rev., Chap. 162, 
Sec. 19. 

3. The said clerk of the Superior Court under the direction of the 
court and Solicitor for the 6th Judicial District, entered said indict- 
ments then and there on the records of the term; and afterwards under 
like directions, during the months of January and February, 1875, and 
before the 18th day of March, 1875, issued capias for the defendants 
named in said indictments, and subpoenas for the witnesses endorsed 
thereon. 

4. At Spring Term, 1875, of said court, the Solicitor for the 6th Judi- 
cial District, under the control and direction of the court entered nolle 
prosequi as to the defendants in many of said indictments; and that the 
three hundred dollars claimed by the plaintiff as aforesaid, is the 
aggregate amount of the half fees clai~ned by the clerk for entering the 
indictments, etc., in part of said criminal actions, where in nolle prosequi 
were entered. 

5. In  none of said criminal actions wherein charges are made by the 
clerk for services, did the defendants exhibit their tax receipts and pay 
the one dollar and fifty cents of costs, and move to dismiss the indict- 
ments against them respectively, as they were allowed to do by Act of 
1874-75, Chap. 200, Sec. 3. 

6. After the said nolle prosequi were entered and before the 15th day 
of June, 1875, the plaintiff, as clerk of the Superior Court of Wake 
County, made up his account against the defendants as required by 
law, including therein the various items aforesaid, which constitute the 
sum of three hundred dollars, and regularly demanded payment thereof 
on the day and date aforesaid a t  the office of the defendants in Wake 
County, which payment the defendant then and there refused to make. 
County poll tax in 1873, was between one and two dollars. 

7. On this state of facts the defendant claimed at  the time of (635) 
said demand, and claims now, that it was and is under no lia- 
bility to pay the plaintiff's aforesaid claim, and was and is entirely free, 
released and discharged from any such liability, by the operation of 
the act of 1874-75, Chap. 200, Sec. 2. 

8. The plaintiff then claimed, and now claims, that the act of 1874-75, 
Chap. 200, Sec. 2, does not embrace within its operations a case like 
his, wherein the indictments had been found, and the official services 
rendered by the clerk before the ratification of said act. 

That  if said section purports to embrace a case of this nature, i t  is 
repugnant to the provisions of both the Constitution of the United 
States and of this State, and, therefore, void. 
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That  by Section 4 of said act, in express terms, all parties who fail 
to comply with the provisions of the act, as contained in Section 3 
thereof, are t o  be proceeded against as if the act had not been passed. 

If upon the foregoing state of facts, the opinion of the court shall 
be with the plaintiff, judgment is to be entered herein against the de- 
fendant and in favor of the plaintiff for three hundred dollars and costs, 
etc. But if upon the foregoing state of facts, the opinion of the court 
shall be with the defendant, judgment is to  be entered herein against 
the plaintiff, and in favor of the defendant for costs, etc. 

Upon the hearing, a t  Fall Term, 1875, his Honor rendered judgment 
for the plaintiff, according to the case agreed, from which judgment 
the defendant appealed. 

Busbee & Busbee and Snow, for appellant. 
Haywood, contra. 

READE, J. The Legislature in 1872-73, made the failure to  list polls 
for taxation a misdemeanor, and intended to make the offence cogni- 

zable before a Justice of the Peace; but by limiting the punish- 
(636) ment to  thirty days instead of one month, i t  was cognizable 

before the Superior Court, and a great many were indicted. I n  
1874-75, the Legislature deprived the Superior Court of jurisdiction, 
and, in order to relieve those who had been indicted from the hardships 
of the ordinary bills of costs, i t  provided that  the Solicitors should dis- 
miss all the indictments pending, upon the defendants showing their 
tax receipts, and paying fifty cents each to the Solicitor, Clerk and 
Sheriff. And provided further, that  no part of the costs in any of the 
cases should be taxed against the county. Acts of 1874-75, Chap. 200. 

And now the plaintiff, who is the Clerk of the Court, brings this 
action against the county for his fees, notwithstanding the Act provides 
that no part of the cost shall be taxed against the county; because, 
he says, 

I .  Tha t  the Act is prospective only. 
It is true, that  statutes are to  be construed as prospective only, unless 

the contrary clearly appears. Here the contrary does clearly appear. 
The Act in express terms refers to "pending indictments." 

11. Tha t  he had performed the services before the Act was passed, 
therefore his right to his fees was vested, and the Legislature could not 
deprive him of it. 

It is true tha t  the plaintiff's fees were fixed by law, and when he 
rendered the services he had the right to expect pay. But from whom? 
If for any person, then from that  person. If for the State, then from 
the State. If for a county, then from the county. C. C. P., Sec. 555. 
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Here the services were rendered for the State, and are to  be "paid for 
by the State, as other claims against i t  are." C. C. P., Sec. 555. I 
leave out of ~Gew the question of the power of the State to  change or 
abolish the fees of the oEcers. 

It is also true, that  the Legislature has the power t o  prescribe that 
the counties shall pay the costs of State criminal prosecutions. And 
the plaintiff says: 

111. That the State had made the county liable for the costs (637) 
in the cases in which the plaintiff claims his fees. 

It is true, that  before and a t  the time the plaintiff rendered the serv- 
ices, our statute did provide that  "in all State cases, where there shall 
be a nolle prosequi entered, etc., the county shall pay the Clerks, etc., 
half their fees." Bat. Rev., Chap. 105, Sec. 32. And here there were 
"State cases" and "nolle prosequzs." But then the act of 1874-75, Chap. 
200, Sec. 2, which provides "that no part of the costs upon any of the 
indictments, under consideration, shall be taxed against the county," 
does, as to these indictments, repeal the general law making the counties 
liable. And so the case stands as if there never had been any law 
making the counties liable. So that  there was not only no compulsion 
upon the county t o  pay, but an express prohibition. 

The only thing that  can be urged against this view, is the argument, 
that  a t  the time the services were rendered, the county was bound under 
the general law. No. The county was not bound until a nolle prosequi 
should be entered. And before that was done, the act of 1874-75, re- 
pealed the general law as to these cases. So that, the case stands thus: 
The State, as we will suppose, is like any other party, liable for its costs. 
It relieves itself from that liability in certain cases, and puts i t  upon 
the counties, which are parts and parcels of the State, to  pay, upon the 
happening of certain contingencies. Before the contingencies happens, 
the State relieves the counties from liability, there can be no objection 
t o  that.  No contract of the counties is thereby impaired. A owes B, 
and directs his agent t o  pay i t ;  before C does pay it, or assumes any 
personal responsibility, A withdraws his authority, and directs C not 
t o  pay it. After this, C is neither bound nor authorized to  pay it. 
Dixon & Davidson v. Pace, 73 N. C., 603. 

We do not mean t o  pass upon the liability of the State to pay this 
claim. All that  we decide is, that  the county is not bound. 

There is error. Judgment reversed, and judgment here for (638) 
defendant. 

RODMAN, J., Dissenting. 
I dissent from' the opinion of the court for this reason. When the 

plaintiff performed the services as Clerk in respect of which he sues,' 
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as the law then stood he was entitled to receive the fees from the county, 
in the event that nolle prosequi should be entered on the indictments. 
It was a vested right to  payment on the happening of a contingency 
which the Legislature could not deprive him of. If an Accident Insur- 
ance Company agrees to  pay B a certain sum in case he shall be dis- 
abled or killed on a certain journey, his right to  receive the money 
on the happening of the contingency is a vested right, although the right 
is not complete until the contingency happens. When it  happens the 
right by relation becomes absolute ab kitio. It cannot be supposed 
tha t  the Legislature could discharge the Coinpany from its contract 
a t  any time before the contingency happened. 

The argument for the defendant is tha t  the Legislature had a right 
t o  substitute the State as a debtor in the place of the county. But I 
conceive the Legislature has no right to  compel a creditor to  give up 
his claims against a solpent debtor against whom he has a practical 
remedy, and to substitute in his place the State against whom he has 
no remedy. Resides it  seems plain t o  me that  the Legislature never 
intended to make the State liable for the plaintiff's claim. I think the 
Act of 1874-75 violated a contract, and was void as in conflict with the 
Constitution of the United States. 

PER CURIAM. Judgment reversed. 

Cited: Blount v. Simmons, 118 X.C. 11. 

(639) 
MBRTHA EVANS v. ROBERT RAPER. 

A covenant, by deed, by a judgment plaintiff to and with the principal defend- 
a n t  therein, that she "will not issue execution upon the judgment," and 
"will not in  any way attempt to collect the same or any part of it," from 
such principal defendant, releases the surety, also a defendant in said 
judgment. 

MOTION, by defendant to  have satisfaction of judgment entered of 
record, heard before his Honor, Judge Xey?noz~r, a t  Fall Term, 1875, of 
WILSON Superior Court, upon the following 

CASE AGREED: 

1. That  Joseph Ferrell, guardian of plaintiff, had a note against 
Joseph Watson, as principal, Robert Raper, the defendant, and Pitts 
Kirby, (now insolvent), as sureties for five hundred and twenty-one 
dollars and fifty-eight cents, ($521.58) ; for which sum and interest, 

478 
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judgment was recorded in 1867 in favor of said guardian; and in 1869, 
the said judgment was regularly docketed according to law, in Wilson 
Superior Court. 

2. That said judgment was assigned to plaintiff in a settlement had 
with said Ferrell, her guardian. 

3. That Joseph Watson, the principal on the note, is dead, and 
Martha Watson is his administrator; and that plaintiff received of said 
Watson's, administratrix, two hundred and fifty dollars ($250) on said 
judgment; in consideration of which the plaintiff executed the following 
paper writing, to wit: 

"STATE OF NORTH CAROLINA, 
WILSON COUNTY. 

"In consideration of two hundred and fifty dollars to me paid by 
Martha Watson, administratrix of Jos. Watson, dec'd., the re- 
ceipt whereof is hereby acknowledged, I hereby covenant and (640) 
agree not to issue execution upon a judgment in my favor in 
Wilson Superior Court, entitled 'Joseph Ferrell v. Joseph Watson,' 
against the said Martha Watson, as administratrix aforesaid, and fur- 
ther that I will not in any way attempt to collect the same, or any part 
of i t  from the said Martha Watson, as administratrix, or otherwise. 

(Signed) "MARTHA EVANS, [SEAL.] 
''Witness: 

JOHN W. DUNHAM." 

4. That the plaintiff did not intend by said paper writing, to release 
the defendant, nor did the covenantee intend to take or receive any 
other than a covenant not to issue execution against her. 

If the court shall be of opinion, that said paper writing operates as 
a release to the defendant, then the motion of the defendant shall be 
allowed; otherwise, i t  shall be dismissed. 

His Honor being of opinion with the defendant, gave judgment ac- 
cording to case agreed. 

From this judgment, the plaintiff appealed. 

Keenan & Murray, for appellant, submitted: 
1. The court will treat the instrument marked "A," as a covenant 

not to issue execution, and not a release, because "the courts have been 
slow to adopt the doctrine that a covenant not to sue may operate as a 
release," and because the covenantor and covenantee are not single. 
Winston v. Dalby, 64 N. C., 299. 

2. The agreement is nt~dum pnctum, being to receive part of a debt 
in payment of the whole. Bryan v. Foy, 69 N. C., 45. 
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3. There must be a n e w  consideration to give binding force to the 
promise of forbearance. Abel v. Alexander, N.  C., 523. 

(641) 4. The seal does not obviate the difficulty, for we are in 
Equity, and "Equity never regards a seal." SETTLE, J., in Bryan 

v. Foy, u t  sup.; and although a t  law, a seal implies a sufficient consid- 
eration in those cases where any consideration will suffice. Yet, in cases 
like this, where the court inquires into the adequacy of the considera- 
tion, a seal does not help. 

5. The mode and measure of relief which Raper now seeks can only 
be obtained in Equity. Snow v. McFarland, 216; Adams Eq., 106- 
107; Ligon v. Dunn, 133; Russell v. Adderton, 64 N. C. a t  page 420. 
The relief is in the nature of specific performance, and Equity will de- 
cree specific performance only upon valuable consideration, and such as 
a court of law would notice, and the use of a seal will not dispense 
with proof of the actual consideration. Adams' Eq., 78. 

6. Again, where the covenantor reserves his rights against the 
surety, he is not discharged. Adams' Eq., 107; Hagley v. Hill, 75 
Penn. Lt., 108; 3 W & T.  Ld. Cos. Eq., star page 824; Am. Notes to 
same a t  page 562, near bottom; Keasly v. Cole, 16 Mur. & Welsh, a t  
page 135; Price v. Barker, 4 Ellis & Blackburn, 760, 772, 779. 

7. We may show by par01 that the agreement was not intended to 
have the effect of a release. Hagley v. Hill, 75 Penn. Lt., 108; W y k e  
v. Rogers, 1 DeG., Mac. & G., 408. 

Here the intent appears in the case agreed, and we have a clear 
equity for correction. Phillips v. Thompson, 73 N .  C., 543. And this 
equity the court here may work out, either under the rule that  equity 
considers that  done which ought to be done, or under the large powers 
conferred by C. C. P., Secs. 132, 133, commented on and explained in 
W a d e  v. Ci ty  of Newbern, 73 N.  C., 318, and Bullard v. Johnston, 65 
N.  C. 436. 

8. Raper is barred by the Statute of Limitations. Battle's Revisal, 
Chap. 17, Sec. 34, Subsection 9, or by equity's pursuing the ana- 

(642) logy of the statute. Barham v. Lomax, 73 N. C., 76. 
9. Raper might, in the original action, have had a jury to  

ascertain the fact of his suretyship, and so charge his principal pri- 
marily. Bat. Rev., Chap. 110, Secs. 8 and 9. And although it  is clear, 
that a statute conferring jurisdiction on the courts of law did not, 
under the old system, oust the ancient equity jurisdiction, now that 
law and equity are blended, the Chancellor's jealousy of encroachment 
no longer exists, and the courts will not countenance a resort to a 
collateral equitable proceeding, when the rights of all parties may be 
fully adjusted in one action in the way pointed out in Battle's Revisal, 
Chap. 110, Secs. 8 and 9. See Bullard v. Johnston, 65 N. C., 436. 
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10. The position of the parties is varied by a judgment against the 
surety. Jenkins v. Robertson, 351; Reese v. Berrington, 3 Ld. Cos. 
Eq., 824 (notes). 

Connor, contra. 

BYNUM. J. Learned and excellent briefs were filed in the case bv 
counsel of both sides, but they take, perhaps, a wider range than fs 
required by the particular question submitted in the case agreed. That 
question is, whether the covenant set forth operates as a release of the 
defendant, who is the surety in the note and judgment. The covenant 
stipulates, first, that  the plaintiff "will not issue execution upon the 
judgment," and second, "will not in any way attempt to collect the 
same or any part of it, against the said Martha Watson, as administra- 
trix or otherwise." The word "release" is not used, but i t  was un- 
necessary, when words of equivalent meaning are substituted. Cer- 
tainly, the phrases "will not issue execution,'' and "further, I will not 
collect, or attempt to  collect," the judgment or any part of it, are 
fairly incapable of any other construction than that of being a release. 
The covenant is on perpetual obligation, and so professes to be. 
A debt that is never to be collected, is discharged. (643) 

The legal effect of the covenant is, therefore, to release and 
discharge the principal in the judgment, and nothing more appearing, 
i t  follows from all the authorities that the surety is also discharged. 
Any discharge or modification of the principal's liability, without the 
consent of the surety, absolutely discharges the surety; for he has 
contracted to guarantee a specific agreement; and if a new agreement 
be substituted without his assent, his contract is a t  an end. The same 
effect follows, if the creditor enters into a binding contract to give time 
for payment to the principal. For it would be a fraud upon the 
contract, if he were afterwards to receive the debt from the surety, 
and thus confer on him an immediate right of action against the 
principal. The surety is therefore discharged altogether from his 
guaranty. Adams Eq., 107. 

I t  is, however, laid down by most of the authorities, that if the 
creditor, in giving time, expressly reserves his remedies against the 
surety, there is no discharge, To use the language of Lord ELDON, 
in ex parte Glendenning, 1 Buck. B. C., 517, ('the law has been clearly 
settled, and is now perfectly understood, that unless the creditor 
reserves his remedies, he discharges the surety by compounding with 
the principal, and the reservation must be upon the face of the instru- 
ment by which the parties make the compromise; for evidence cannot 
be admitted to vary or explain the effect of the instrument." 
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It is thus seen that the creditor can reserve his remedies against the 
surety only when he gives time to the principal, and not when he 
absolutely discharges him, and then, that the reservation must be 
expressed in the instrument itself. Whether this doctrine of the 
reservation of remedies against the surety, when time is given to the 
principal, obtains, or should obtain, in this State or not, is immaterial 
here, for no such express reservation is contained in the covenant, 

in our case, and the covenant does not give time to, but releases, 
(644) the principal absolutely. 

But it is insisted by the plaintiff's counsel, that the covenant 
not to sue or collect, is founded on no new consideration, and therefore, 
is void; and that it does not express the intent of the parties. It is 
true, the case states that the consideration of the covenant was the 
payment of $250 on the judgment, and that the plaintiff did not intend, 
by the covenant, to release the surety, nor did the covenantee intend 
to take more than a covenant, that no excution should be issued against 
her. But none of these matters are set forth in the instrument; and 
the question is, not what the parties intended, but what they did. The 
plaintiff does not now seek to reform the covenant as having been 
executed in mutual mistake, but merely sets out what construction 
the parties themselves put upon it a t  the time of its execution. But 
the construction of the instrument is the business of the court alone. 
Nor is i t  all material what the consideration was, or whether there was 
any, unless an illegal or otherwise insufficient one, had been expressed 
upon the face of the instrument. That enquiry is precluded by the 
seal, as the case is presented. The plaintiff does not now repudiate the 
covenant, or seek to reform it, but on the contrary she is pursuing the 
surety alone. 

The rule that the creditor does not discharge the debtor by taking 
a less sum in discharge of the whole debt, although he so contracted 
and intended, is extremely artificial and unsatisfactory; but a rule 
that the creditor may discharge the principal and pursue the surety 
alone, even by an express reservation of power to do so, is still more 
repugnant to a sense of justice and honor. The rights of the surety in 
such cases, results more from equity, than from contract, and can not 
be put upon too high a ground. See Reese v. Berrington, and notes, 
2 White $ Tudor's Equity Cases; Hare cSr; Wallace's Notes 856, where 

the whole doctrine of principal and surety, is discussed and 
(645) the authorities reviewed. This case is distinguished from Wins- 

ton v. Dalby, 64 N. C., 299, and Russell v. Adderton, 64 N. C., 
420, and other cases there cited, in that, here the debt had been pursued 
to judgment, which constitute a lien upon the lands of the principal 
and surety. A release, or even a covenant not to sue out execution 
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against the principal in such case, operated as a discharge of the 
creditor's lien, and thus deprived the surety of the benefit of one of 
his securities against loss. This voluntary act of the creditor to the 
prejudice of the surety, released the surety, a t  least to the extent of 
the loss thereby incurred. Reese v. Berrington, above cited. This case 
is further distinguished from Hagley v. Hill, 75 Penn. St. 108, and 
similar cases, in that the covenant is made not before, but after judg- 
ment, and is "not to issue execution" or '(collect the same or any part 
of it." As an injunction perpetually enjoining the collection of the 
judgment, would have lain, under the former system, the practical 
effect of which would be to discharge the debt, so this court combining 
the powers of both courts, will put such a construction upon the cove- 
nant, as will reach the same end, by the shortest and most direct road. 
This is done by giving effect to the covenant as a release. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Currie v. Kennedy, 78 N.C. 93; Craven v. Freeman, 82 N.C. 
365; Dudley v. Bland, 83 N.C. 224; Bank v. Lineberger, 83 N.C. 457. 

STATE v. GUS GRAHAM. 
(646) 

A prisoner under arrest for stealing growing corn from a certain field, may 
be compelled by the officer having him in charge, to put his boot or shoe 
in a track found in the field, for the purpose of comparison; and the 
result of that  comparison is admissible evidence on the trial of the 
prisoner for the offence. 

INDICTMENT for Larceny, tried before Buzton, J., and a jury, a t  
Fall term, 1875, of ANSON Superior Court. 

The defendant was charged with the larceny of a growing crop. 
It was in evidence that in the latter part of the week before Fall 

Term, 1875, of Anson Superior Court, the prosecutor, Lewis Ricketts, 
missed a quantity of corn from his field, having been pulled from the 
stalks while standing. The defendant was in the en~ployment of the 
prosecutor. Fresh tracks, apparently of a single person, were discovered 
in the field, leading from stalk to stalk, where the corn was missing. 
There was a fence between that portion of the prosecutor's premises 
where the defendant lived, and the place where the corn was missing. 
The tracks both going and coming lead to this fence. On Monday of 
said term the defendant was arrested and the officer found under his 
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bed about one and a half bushels of corn, apparently new corn. The 
officer carried the defendant to the prosecutor's field where the tracks 
were discovered. 

The State offered to  prove by the officer that he compelled the de- 
fendant to put his foot in the track and that it corresponded therewith. 

To this evidence, the counsel for the defendant objected, because the 
prisoner was then under arrest and ought not to have been compelled 
to do anything calculated to criminate himself, the proposed evidence, 
partaking of the nature of a forced confession, ought to be ex- 

cluded. 
(647) The objection was overruled and the defendant excepted. 

There was a verdict of guilty and judgment accordingly. 
The defendant appealed. 

Busbee & Busbee, for defendant. 
Attorney General Hargrove, for the  Xtate. 

RODMAN, J. The first exception is, because the Judge permitted the 
officer who had the prisoner in custody to testify, that he made the 
prisoner put his foot in the tracks found in the prosecutor's field, and 
that his foot fitted the tracks perfectly. It is argued that making the 
prisoner put his foot in the track was procuring evidence by duress, 
and the case of Xtate v. Jacobs, 50 N. C., 259, is cited. 

The object of all evidence is to elicit the truth. Confessions which 
are not voluntary, but are made either under the fear of punishment 
if they are not made, or in the hope of escaping punishment if they 
are made, are not received as evidence, because experience shows 
that they are liable to be influenced by those motives, and cannot be 
relied on as guides to the truth. But this objection will not apply to 
evidence of the sort before us. No fears or hopes of the prisoner could 
produce the resemblance of his tract to that found in the corn field. 
This resemblance was a fact calculated to aid the jury and fit for their 
consideration. 

Evidence of this sort is called by the civilians "real evidence," is al- 
ways admissible and is of greater or less value according to the circum- 
stances. In  Best on Evidence, Sec. 183, the following instances of its 
value are given. "In a case of burglary, where the thief gained ad- 
mittance into the house by opening the window with a pen knife, which 
was broken in the attempt, and a part of the blade left sticking in 
the window frame, a broken knife, the fragment of which corresponded 
with that in the frame, was found in the pocket of the prisoner. So 

where a man was found killed by a pistol, the wadding in the 
(648) wound consisted of a part of a printed paper, the corresponding 



N. C.] JANUARY TERM, 1876. 

part of which was found in the pocket of the prisoner. In  another 
case of murder, a patch on one knee of the prisoner's breeches cor- 
responded with an impression found on the soil, close to the place 
where the murdered body lay. In  a case of robbery, the prosecutor 
when attacked struck the robber on the face with a key, and a mark 
of a key with corresponding wards was visible on the face of the pris- 
oner," etc. Similar instances might be cited indefinitely. The ex- 
ception however is that the officer made the prisoner put his foot in 
the track in order to test the resemblance. It has been seen that this 
could not alter the fact of the resemblance, which is the only matter 
that would have weight as evidence. It has been often held, that if a 
person under duress confesses to having stolen goods and deposited 
them in a certain place, although his confession of the theft will be 
rejected, yet evidence that he stated where the goods were, will be 
received, provided the goods were found a t  the place described. Reg. 
v. Gould, 9 C. & P. 364; Duffy v. People, 25 N. Y. 588; White v. State, 
3 Heisk. 338; Xelidge v. State, 30 Tex. 60. 

The facts of the goods being found in the place described, proves 
that he knew they were there, and this knowledge is a fact bearing 
on the tluestion of his guilt, to  which the jury is entitled. An officer 
who arrests a prisoner has a right to take any property which he has 
about him, which is connected with the crime charged, or which may 
be required as evidence. Roscoe Cr. Ev. 211; R. v. O'DonneZl, 7 C. & 
B. 138 (32 E. C. L. R.) ; R. v. Kinsey, Id. 447, R. V. Burgess, Id. 488; 
R. v. Rooney, Id. 515 

If an officer who arrests one charged with an offence, had no right 
t o  make the prisoner show the contents of his pocket, how could the 
broken knife, or the fragment of paper corresponding with the wadding, 
have been found? If when a prisoner is arrested for passing counterfeit 
money, the contents of his pockets are sacred from search, how 
can i t  ever appear whether or not he has on his person, a large (649) 
number of similar bills, which if proved is certainly evidence 
of the scienter? If an officer sees a pistol projecting from the pocket 
of a pirsoner arrested for a fresh murder, may he not take out the 
pistol against the prinsoner's consent, to see whether i t  appears to have 
been recently discharged? Suppose it be a question as to the identify 
of the prisoner, whether a person whom a witness says he saw commit 
a murder, and the prisoner appears in court with a veil or a mask over 
his face: May not the court order its removal in order that the 
witness may say whether or not he was the person whom he saw 
commit the crime? 
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Would the robber whose face was marked with the wards of a key 
have been allowed to conceal his identity by wearing a mask during 
his trial? 

We conceive that these questions admit of but one answer, and 
that is one consistent with the general practice. 

We concur with the Judge below, that the officer had a right to 
take off the boots or shoes of the prisoner and compare them with the 
tracks in the corn field. And we also agree with him in the opinion 
that when the prisoner, upon being required by the officer to put his 
foot in the tract, did so, the officer might properly testify as to the 
result of the comparison thus made. It is unnecessary to say whether 
or not the officer might have compelled the prisoner to put his foot 
in the tracks if he had persisted in refusing to do so. The refusal 
and the result of the comparison madc by the officer between the 
track and the prisoner's shoe would have been competent. 

There is no error. Judgment affirmed. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: S. v. Graham, 76 N.C. 196; S. v. Lindsey, 78 N.C. 501; S. v. 
Whitfield, 109 N.C. 878; 8. v. Mallett, 125 N.C. 725; Cox v. R. R., 
126 N.C. 106; S. v. Hunter, 143 N.C. 610; S. v. Thompson, 161 N.C. 
241;Long v. Byrd, 169 N.C. 660; S. v. Lowry, 170 N.C. 733; 734; 
S. v. Neville, 175 N.C. 732; S. v. Spencer, 176 N.C. 713; S. v. Young, 
187 N.C. 699; S. v. Godette, 188 N.C. 503; S. v. Hollingsworth, 191 
N.C. 598; X. v. Bazemore, 193 N.C. 337; S. v. Hickey, 198 N.C. 48; 
S. v. McLeod, 198 N.C. 652; S. v. Myers, 202 N.C. 353; S. v. Riddle, 
205 N.C. 593,594; S. v. McGee, 214 N.C. 185; S. v. Holland, 216 N.C. 
614; S. v. Cash, 219 N.C. 821; S. v. Shoup, 226 N.C. 72; S. v. Walker, 
226 N.C. 461 ; S. v. Ragland, 227 N.C. 163; S. v. Palmer, 230 N.C. 213; 
S. v. Rogers, 233 N.C. 398; S. v. Grayson, 239 N.C. 458; S. v. Willard, 
241 N.C. 263. 

(650) 
E. M. HOLT v. GEORGE W. PATTERSON. 

The statute fixing a scale of depreciation for Confederate money during the 
la te  war, does not impair the obligation of contracts, and is not in 
violation of the Constitution of the United States. 

CIVIL ACTION on a bond, heard before Xchenck, J., at Fall Term, 
1875, of the Superior Court of CABARRUS County. 

The complaint alleged: That George W. Patterson, the defendant, 
and one W. R. Denny, on the 5th day of November, 1862, covenanted 
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under their hands and seals to pay the plaintiff, one day after date, 
the sum of two thousand dollars. That certain payments have been 
made thereon, (setting them out,) and that no other part thereof has 
been paid. 

Plaintiff demanded judgment against the defendant for the value 
of said covenant, according to the legislative scale, subject to the 
credits above mentioned. 

At the return term of the summons, to wit: Fall Term, 1875, the 
defendant having failed to answer, the following order was made: 
"Judgment: judgment to be stricken out if a substantial answer be 
filed a t  Chamber's Court a t  Charlotte." 

On January 3d, 1876, the defendant moved the court to strike out 
the judgment, and that he be allowed to  file an answer to the effect 
following: 

That  the consideration of the covenant sued on, was Confederate 
money loaned. At the time said covenant was delivered, Confederate 
currency was worth in the proportion of three dollars in Confederate 
money to one of gold, and the defendant offers that a judgment may 
be taken upon this basis, but resists a judgment in the proportion of 
$2.50 in Confederate money to one of gold, as established by legislative 
enactment. 

The motion of the defendant was overruled by the court, whereupon 
he appealed. 

Shipp 6% Bailey, for appellant. 
Battle, Battle & Mordecai, contra. 

READE J .  The question is, whether the statute fixing a scale of 
depreciation for Confederate currency during the late civil war, is 
in violation of the Constitution of the United States, as impairing the 
obligation of contracts? The ordinance of the State Convention, and 
the Acts of the General Assembly upon the subject may be found in 
Bat. Rev. Chap. 34, Sec's. 5,  6, 7 and 8. 

During the war almost the only money in use was Confederate 
currency, which, day by day, was decreasing in value as compared 
with gold, and indeed with any thing else. So i t  was considered, that 
when A promised to pay B one hundred dollars, i t  was not to be sup- 
posed that he meant gold dollars, for thele were no gold dollars in 
circulation, nor was there any currency in circulation which was 
convertible into gold dollars; but that he meant Confederate currency 
dollars. And if he should be required to pay in gold, or any thing 
else, then the value of one hundred Confederate currency dollars 
should be the measure of the value of the promise. 
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To this i t  is objected that a "dollar" means a gold dollar. In a 
certain sense that is true. But in common acceptation we may cer- 
tainly say, Confederate currency dollars, United States currency 
dollars, and gold dollars. And no one would suppose that each ex- 
pression means the same. And just as we may show by express w o r d s  
what we mean by dollars, or what sor t  of dollars we mean, so we may 
show by c i rcumstances what we mean by dollars. And therefore it 
was enacted, that the circunlstances of the war-times show that a 
promise to pay dollars, meant Confederate currency dollars, or their 
value. And then for convenience, a scale of value was fixed. But 
still the statute does not fix an iron rule for the construction of con- 
tracts made during the war. It only provides that they shall be deemed 

to be soluable in money of the value of Confederate currency, 
(652) "subject nevertheless to evidence of a different intent of the 

parties to the contract." 
How then is the contract violated? The contract is the "intent" 

of the parties. The statute allows that intent to be shown and to 
govern. It is only in the absence of proof of the intent, that the 
statute directs the intent to be presumed. 

Admitting that  to be so, still i t  is further objected that the Legislature 
had not the power to fix an arbitary scale of depreciation, or standard 
of value of Confederate currency, but that i t  must be fixed by the 
jury in each case. 

To this it is answered that if Confederate currency had a definite 
ascertained value, and that was the value of the contract, then neither 
the Legislature nor the jury had the right to change or fix it. But if 
i t  had no ascertained value why might not the Legislature as well as 
the jury fix the value? It had no fixed value. It was changing every 
day. And i t  was convenient if not absolutely necessary for the 
administration of justice, that an authoritative scale should be pre- 
scribed. 

This statute has been for ten years in existence, and has been 
administered in innumerable instances without question; and it is too 
late to question i t  now. 

There is no error. Judgment affirmed and judgment here for 
plaintiff. 

PER CURIAM. Judgment accordingly 
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ROSANNA KIRK v. BENTON BARNHART, ADU'R., EM. 
(653) 

A motion to dismiss a n  appeal, because i t  does not appear that  a case had 
been made and served a s  prescribed by the Code of Civil Procedure, will 
not be granted, when a n  opposing counsel states on oath, in  this court, 
that  all  the requirements of the C. C. P. were complied with in the court 
below. 

A plaintiff, as a witness, cannot prove her services rendered her deceased 
mother, in  a n  action against her mother's administrator, to recover the 
value of such services. 

CIVIL ACTION tried before Xchenclc, J., at  the July Term, 1875, of 
CABARRUS Superior Court. 

The pleadings were oral, and the case came up by appeal from 
the judgment of a Justice of the Peace. 

The plaintiff sued the defendant, as the administrator of her mother, 
Susan Seaman, for one hundred and fifty dollars, for services rendered 
by her to her mother, during the last eighteen months of her life. 

The plaintiff was offered as a witness, to prove that her mother was 
old and infirm; and that about eighteen months before the death 
of the latter, the plaintiff and two of her children had moved to the 
home of her said mother, to  aid in taking care of her and in nursing 
and supporting her. This testimony was objected to by the defendant, 
but was admitted by the court. Defendant excepted. 

Defendant also objected to a recovery, on the ground, that  no de- 
mand was made before suit brought, and that this court had no juris- 
diction of the action. 

The court overruled these two objections, and submitted the case 
to the jury, on the facts proved by the plaintiff and others; and charged, 
that  as the plaintiff was twenty-one years old, the law presumed she 
worked for herself; and that the burden was on the defendant to 
show that the services rendered were to be gratuitous and voluntary, 
or reciprocal. 

To  this charge the defendant excepted, and asked his Honor (654) 
to charge: That the relation of the parties rebutted the pre- 
sumption of a special contract. 

Verdict for the plaintiff. Motion for a new trial; motion refused. 
Judgment, and appeal by defendant. 

Barringer and Montgomery, for appellant. 
Shipp & Bailey, contra. 

RODMAN, J. Mr. Bailey, for the plaintiff, moved to dismiss the 
appeal, because i t  did not appear, that a case had been made out by 
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the appellant and served on the plaintiff or his counsel, within five 
days after the entry of appeal taken, as required by C. C. P., Sec. 301. 
It appeared, however, from the affidavit of Mr. Barringer, that the 
case had been stated and served in due time on Mr. Long, one of the 
attorneys for the plaintiff, who resided in the county where the action 
was tried, and had been returned by him without objection, and filed 
with the clerk. The motion to dismiss the appeal is therefore refused. 
The motion of defendant for a certiorari is also refused. 

The Judge clearly erred in receiving the plaintiff as a witness to 
prove the services rendered by her to the deceased. C. C. P., Sec. 343. 

PER CURIAM. Judgment reversed and venire de nova. 

Cited: Johnson v. Rich, 118 N.C. 270; Dunn v. Currie, 141 N.C. 
126; Price v. Pyatt, 203 N.C. 800;- Peek v. Shook, 233 N.C. 262. 

JAMES MANLY v. THE WILMINGTON & WELDON RAILROAD COMPANY. 

The genera1 rule a s  to contributory negligence is, that  when the injury arises 
neither from malice, design, nor wanton and gross neglect, but simply 
the neglect of ordinary care, and the parties are  mutually in  fault, the 
negligence of both being the immediate and proximate cause of the 
injury, a recovery is denied, upon the ground that  the injured party must 
be taken to have brought the injury upon himself. 

This general rule however, is subject to certain qualifications. For instance: 
(1) The injured party, althopgh in fault to some extent, a t  the same time 
may be entitled to damages for a n  injury which could not have been 
avoided by ordinary care on his part. 
( 2 )  When the negligence of the defendant is the proximate cause of the 
injury, but that of the plaintiff only remote, consisting of some act or 
omission not occurring a t  the time of the injury; in  such cases a n  action 
for damages may be maintained. 

CIVIL ACTION, for damages, tried before Moore, J., at  December 
(Special) Term, 1875, of HALIFAX Superior Court. 

The following are the facts agreed, and sent to this court as a part 
of the record, upon appeal. 

On the-day of June, 1875, the defendant's regular train being some- 
what behind time, was at  about half-past three o'clock, P.M., running 
over the defendant's railroad a t  the speed of twenty-five miles per 
hour, the schedule speed being fixed a t  twenty-two and one-half miles 
per hour, according to circumstances, and the usual speed being twenty- 
two and one-half miles per hour. 
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As the train was approaching its terminus, at  Weldon, a t  a point 
about one mile south of that town, where there is a down grade, and 
where the track is straight for nearly two miles, it ran over and 
killed a colored girl, the child of the plaintiff, then about ten 
years old, who, together with her sister, some fifteen years old, (656) 
was on the track asleep. 

This action is instituted by the plaintiff to recover of the defendant 
damages for the killing. 

On the trial the plaintiff introduced the eldest sister as a witness, 
who stated, that she and her youngest sister had gone to a neighbor's 
house in order to get clothes to be washed. The evening was very hot, 
and when they reached the railroad on their return, being wearied with 
the burden, both sat down on the track to rest, and the oldest sister 
to pull off her shoes, which hurt her feet. They soon fell asleep. She 
was soon aroused by the blowing of the whistle of the engine, and, 
springing up, jumped from the track. 

The engineer who was in charge of the train a t  the time of the 
accident, stated: That the day was very hot, the sun shining very 
brightly upon the track, and his vision was impaired by the glimmer 
of the track. He did not discover any object upon the track until 
within two hundred feet of the girls. At first he supposed the objects 
were small hogs, and blew his whistle. That so soon as he discovered 
the objects to be human beings, he reversed his engine, threw the 
whole force of the steam upon the wheels and blew the whistle rapidly, 
but could not stop the engine until it had run over one of the girls, and 
passed about one hundred yards beyond. That  when he first blew the 
whistle, one of the girls sprang up, endeavored to drag the other off, but 
was unable to do so, and escaped from the track. 

He further stated that on such a grade and a t  the speed of twenty- 
five miles an hour, the engine could not have been stopped under two 
hundred and fifty yards, but a t  the speed of twenty-two and a half 
miles i t  might have been stopped a t  about two hundred yards. 

The engineer was proved to be ordinarily skillful. 
The conductor testified that the brakes were applied so soon 

as the whistle blew. We saw the brake applied at  the end of (657) 
the car where he then was. 

The witnesses differed as to the distance a t  which the girls might 
have been seen by the engineer, he looking out for them, some stating 
it t o  be a half a mile, and others four hundred feet. There was also 
a conflict of evidence as to the distance from the girls when the whistle 
was blown. 

The following are the issues which were submitted to the jury, and 
the several responses thereto : 

491 
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1. How far could objects of the description shown in the evidence, 
be seen by an engineer a t  the time the child was killed? 

Answer: Two hundred yards. 
2. How far was the train from the children when the whistle was 

blown? 
Answer: One hundred and fifty yards. 
3. What damage did the plaintiff sustain by reason of the killing of 

the child? 
Answer: Three hundred dollars. 
The defendant requested his Honor to submit the following issue to 

the jury: "Could the child have escaped from the track after the 
whistle blew, had she been awake?" 

His Honor remarked that this was admitted, and did not submit the 
issue. 

It is admitted that the people are in the habit of walking on the 
track going to and from Weldon, and that this was known to the 
engineer. 

Upon the evidence and the finding of the jury, the court ruled that 
there was negligence on the part of the defendant; and rendered judg- 
ment for the plaintiff for three hundred dollars. 

From this judgment the defendant appealed. 

Moore & Gatling, for the appellant. 
Day  and Batchelor & Son, contra. 

(658) BYNUM, J. When the facts are found or admitted, what is 
negligence, is well settled in this State, to be a question of law 

for the court, what ever diversities of decision may prevail in some 
of the other States. The facts here are fully set forth in the case 
stated, and they are so strikingly like those in the case of Herring v. 
Wil. & Ral. R .  R .  Co., 32 N. C., 402, that it is sufficient to refer to that 
case, for a full discussion of the principles involved in this. The doctrine 
of contributory negligence, as affecting the right of the plaintiff to re- 
cover, as understood and enforced by the law of this State, is further 
well illustrated in the cases of Morrison v. Cornelius, 63 N.  C., 346, and 
Murphy v. Wil.  & Weld. R .  R .  Co., 70 N.  C., 437. 

In  looking abroad a t  the decisions of our sister States, it is impossible 
to find any principle in them, by which this action can be maintained. 
Take, for instance, a case from Massachusetts, where one extreme 
of the doctrine of contributory negligence is held; and another from 
Illinois, where the other extreme is held . In  Murphy v. Deane, 101 
Mass., 455, it is decided, that whenever there is negligence on the part 
of the plaintiff, contributing directly, or as a proximate cause to the 
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occurrence from which the injury arises, such negligence will prevent 
the plaintiff from recovery; and the burden is always upon the plain- 
tiff to establish, either that he himself was in the exercise of due care, 
or that the injury was in no degree attributable to want of proper care 
on his part. It is not necessary to give an unqualified assent to this 
decision, as it seems to leave out of view all gross and wanton negli- 
gence on the part of the defendant, which would be evidence of willful 
injury, and enable the plaintiff to maintain the action, although in 
fault himself. It is not alleged that the negligence of the defendant, 
in our case, was either gross or wanton, and therefore Murphy v. Deane, 
is an express authority against the plaintiff, who does not deny a 
want of due care, on the part of the two children. 

The Chicago & Alton R. R. Co. v. Pondron, 51 Ill., 333, (659) 
affords an instance of the other extreme of the doctrink of 
contributory negligence. There the rule was declared to be, that 
when the negligence of the plaintiff is slight as compared with that 
of the defendant, a recovery may nevertheless be had. According 
to this case, the plaintiff here cannot recover, because, admitting for 
the argument, that the defendant was negligent, the case clearly shows 
that the negligence of the girl equalled and excelled that of the de- 
fendant. In  Ohio, the rule of law in cases of mutual negligence is, 
that  when there is negligence on the part of the plaintiff, he is not en- 
titled to recover, where he might, by the exercise of ordinary care, 
have avoided the consequences of the defendant's negligence. Timmons 
v. Central R. R. Co., 6 Ohio Lt. 105. By this rule the plaintiff cannot 
recover, for, with ordinary care on the part of the girls, the accident 
would not have happened. Even had the place of the accident been 
a public crossing, to use their faculties for the purpose of discovering 
and avoiding danger from an approaching train, and the failure to 
do so, will defeat a recovery. Clev., Col. & Cin. R. R. Co. v. Crawford, 
24 Ohio Lt. 631. Much more is it negligence, as will defeat an action, 
when the girls do not cross the road, as they might safely have done, 
but get upon the road, remain upon it, lie down upon the track and 
go to deep, and that too, about the regular time for the train to pass 
the spot. 

The general rule as to contributory negligence, most approved by the 
decisions and most agreeable to reason and justice, is that when the 
injury arises neither from malice, design, nor wanton and gross neglect, 
but simply the neglect of ordinary care, and the parties are mutually 
in fault, the negligence of both being the immediate and proximate 
cause of the injury, a recovery is denied upon the ground that the in- 
jured party must be taken to have brought the injury upon himself. 
For the parties being mutually in fault, there can be no apportionment 
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of damages, no rule existing to settle in such cases, what one 
(660) shall pay more than another. But this general rule is subject 

to qualifications. It is necessary to notice two only, which are 
those most favorable to the plaintiff. 

1. The injured party, although in fault to some extent, a t  the 
same time may notwithstanding this, be entitled to damages for an 
injury, which could not have been avoided by ordinary care on his 
part. 

2. When the negligence of the defendant is the proximate cause of the 
injury, but that of the plaintiff only remote, consisting of some act or 
omission not occurring at  the time of the injury, the action for damages 
is maintainable. Kerwhacker v. The Clev. Col. and Cin. R. R. Co., 3 
Ohio 172, where the authorities in this county and England are collected 
and reviewed. For reasons already given, the plaintiff's action cannot be 
supported under either of these exceptions to the genral rule, unless the 
tender years of the child killed, so modifies the rule of law in regard to 
the negligence of an adult, as to make that conduct which is highly 
culpable on the part of the man, not culpable a t  all, or slightly so, 
on the part of thc child. It is true, the responsibility of the two classes 
is not the same. An infant of tender years is not held to the same 
degree of discretion, and the degree depends upon its age and knowl- 
edge. The caution required is according to the maturity and capacity 
of the child. Railroad Company v. Gladmon, 15 Wall. 401. In  our case, 
the child killed was ten years old and her companion was of the age 
of fifteen, and seems to have had charge of the younger one, who was 
her sister. As the capacity of the two is not disclosed in the case, we 
are to assume that they were of ordinary intelIigence and physical 
activity. The mind of one was near the period of maturity for females. 
The other, though younger and more immature, was yet of sufficient 
age and discretion, under the control of her sister, or even without it, 

to  be subject to the laws of ordinary care and diligence. If by 
(661) the proposition of the counsel of the plaintiff, that "If there 

was negligence on the part of the children, i t  is not imputable 
to the parent who is the plaintiff," is meant that  the plaintiff is en- 
titled to recover, notwithstanding any degree of negligence on the part 
of the children, we cannot assent to the proposition. It has no 
foundation in reason. and would be disastrous to commercial life. Nor 
do we think the question, upon whom the burden of proof rests, be- 
comes of any practical value here, because the evidence introduced by 
the plaintiff to establish a cause of action, discloses the defence, and is 
relied upon by the defendant as constituting the degree of negligence 
which defeats the action of the plaintiff. The conclusion reached upon 
this part of the case, is, that supposing the defendant was negligent, yet 
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the greater negligence of the plaintiff, exempts the defendant from 
liability. 

But it remains to be seen, whether the defendant was negligent at 
all. The right of the railroad company to the free, exclusive and 
unmolested use of its track, is not questioned. The train was in the 
discharge of its daily labor, upon the private property of the company, 
running near upon time and at  a lawful speed. It was a hot afternoon, 
on the 21st of June. The sun shone brightly, producing a glimmer 
from the iron rails on the track, which interfered with the vision of 
the engineer, who was of ordinary skill and a t  his post. At  150 feet 
distant the engineer sees two objects upon the track, which he supposed 
to be small hogs, and blew the whistle. That so soon as he discovered 
the objects t o  be human beings, he blew the whistle rapidly, reversed 
his engine, threw the whole force of the steam upon the wheels, but 
could not stop the engine until i t  had run over one of the girls who 
was lying asleep, the other having sprung up and escaped. The 
jury found, upon issues submitted, that the objects of the description 
shown in the evidence, could be seen by an engineer, a t  the time the 
child was killed, a t  the distance of two hundred yards, and that the 
whistle blew a t  the distance of one hundred and fifty feet of 
the children. This finding is not inconsistent with the evidence (662) 
of the engineer that  he did not see them until within two hun- 
dred feet, by reason of the bright sunshine and the glimmer upon the 
track. But suppose he had seen the sleeping children a t  the earliest 
possible moment, to-wit, two hundred yards distant. He believed 
them to be small hogs. These animals are easily alarmed and of 
quick and nimble movement. Certainly it is not want of ordinary 
care, to blow the whistle for these a t  one hundred and fifty feet, in- 
stead of two hundred yards. From their nature, the nearer the whistle, 
the greater the alarm and the more rapid would be their flight. The 
engineer did not know, and was not bound to know, they were human 
beings. Their irrational conduct in lying still upon the track when 
the train was rapidly approaching a t  its usual time, repelled the idea 
that  they were intelligent beings. As soon as a nearer approach 
enabled him to see that they were human beings, he seems to have 
made every possible effort to avert the disaster, but without success. 
We do not think the case discloses negligence on the part of the 
defendant. 

The leading cases cited in the full and able briefs by the counsel 
of the parties, have been examined with care. The principles they 
establish, we think, are entirely consistent with those announced in 
this opinion. 

There is error. 
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PER CURIAM. Judgment reversed, and venire de  novo. 

Cited: Johnson v. R. R., 81 N.C. 458; Murray v. R. R., 93 N.C. 96; 
Rigler v. R. R., 94 N.C. 610; Nance v. R. R., 94 N.C. 623; Walker v. 
Reidsville, 96 N.C. 385; McAdoo u. R. R., 105 N.C. 150; Deans v. 
R. R., 107 N.C. 690; Clark v. R. R., 109 N.C. 451; Bottoms v. R. R., 
114 N.C. 708; Pinnix v. Durham, 130 N.C. 363; Baker v. R. R., 150 
N.C. 565; Alexander v. Xtatesville, 165 N.C. 536; Foard v. Power CO., 
170 N.C. 52; Horne v. R. R., 170 N.C. 658; Fry v. Utilities Go., 183 
N.C. 290. 

(663) 
A. A. MoKETHAN v. R. M. McNEILL AND ANOTHER. 

The Clerk of the Superior Court is the proper person, and not the  Judge in 
term time, before whom application is made upon proof, for a n  execution 
upon a judgment of over three years standing. The execution is  return- 
able to the next term. 

This was a MOTION for leave to issue execution, heard before 
Buxton, J., upon appeal from the ruling of the Clerk of the Superior 
Court of CUMBERLAND County, Fall Term, 1875. 

The motion was refused, on the ground that the Clerk had no 
jurisdiction thereof, and his Honor sustained the ruling; being of the 
opinion, that Bat. Rev., Chap. 18, Sec. 7, suspending the C. C. P., 
required such motion to be made after notice, in term. 

From this ruling the plaintiff appealed. 

Sutton and Jones & Jones, for appellant. 
No counsel, contra in this court. 

READE, J. Prior to C. C. P., when a plaintiff wanted to sue out 
execution upon a judgment, he had nothing to do but to go to the 
Clerk of the Court and get it, or tell him to issue it, returnable to 
the next term. 

The practice was the same under C. C. P., except that the Clerk 
made the execution returnable before himself, instead of to the next 
term, and except that when the judgment was three years old, he could 
not issue execution a t  all, unless the plaintiff swore or otherwise proved 
that the judgment had not been satisfied. C. C. P., Sec. 256. 

All that is plain under C. C. P.; but then comes the statute 
suspending the C. C. P., and providing that executions shall be 
returnable to the next term after they are issued, instead of before 
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the Clerk, and shall be tested as of the preceding term, which 
restores the old practice as i t  was prior to  C. C. P., except that (664) 
it  still requires the affidavit as under C. C. P. 

And so the question is, whether inasmuch as i t  is now required that  
the execution shall be returnable to  the next term, and tested as of 
the preceding term, it is not to  be implied that the application for the 
execution and the affidavit must be to  the Judge in term time? And 
whether the Judge in term time, and not the Clerk in vacation, must 
not order the execution to issue. 

His Honor was of the opinion, that  under the statute suspending 
C. C. P., the execution could only be issued by order of the Judge 
in term' time. Bat. Rev., Chap. 18, Sec. 7. I n  that we are of the 
opinion there is error. The object of that statement was to prevent 
the hasty return of the execution to  the Clerk, and to make it  return- 
able to  the next term of the court, but still it is to be issued by the 
Clerk, without any order of the Judge in or out of term. 

There is error. This will be certified. 
PER CURIAM. Judgment reversed. 

Cited: Adams v. Guy, 106 N.C. 278. 

(665) 
W. 11. SMITH v. RUFUS BARRIKGER. 

If  a defendant, ( a  co-partner,) who is called on for a n  account, pleads a 
release, either in  fuI1 or partial, or matter which in law amounts to a 
release, or pleads a n  account stated between the parties, either of all the 
partnership dealings, or up to a certain date, and these matters are  put 
in issue by a replication, the issues must be found by a jury, before the 
right to the account can be determined; or if the release or account stated 
were only partial, before the extent of the account to which the plaintiff 
is entitled can be determined and the form of decree ascertained. 

To exonerate such defendant from accounting prior to a certain date, i t  is 
not sufficient therefor, that he should s tate  in his answer, that on that  
day the plaintiff "called upon him for a dissolution and final settlement 
of the firm affairs;" and that the plaintiff a t  the same time signed a 
receipt, which cannot be construed with any certainty, a s  purporting to 
release the prior indebtedness of the defendant; when there is no sufficient 
averment in such answer of a release, or of accord and satisfaction, or 
of an account stated and agreed to. 

CIVIL ACTION for an account, heard before Schenck, J., a t  Fall Term, 
1875, of the Superior Court of CABARRUS County. 
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The complaint alleges: 
That the plaintiff and the defendant entered into a copartnership for 

the practice of the law in the county of Cabarrus, and by the terms 
thereof, the fees arising therefrom were to be equally divided between 
the plaintiff and the defendant. The partnership commenced on the 
4th day of August, 1870, and was dissolved on or about the 12th day 
of March, 1872. 

The defendant has received a considerable sum of money belonging 
to said partnership, amounting to about seven hundred and fifty dollars. 

The plaintiff has frequently demanded of the defendant a settlement, 
with which demand the defendant wholly refuses to comply. 

The defendant, in his answer, alleges: 
That the division of profits was to apply only to new business, 

(666) and not to the existing practice of the defendant, then a lawyer 
in full business, while the plaintiff had just obtained his license, 

and was almost without clients. 
The defendant has no money of said firm, to which the plaintiff 

is legally or justly entitled; on the contrary, the plaintiff is indebted 
to  the defendant in considerable sums, which the defendant pleads as  
a bar and counterclaim, as follows: 

The main object of the defendant in associating the plaintiff with him 
in the practice of the law, was to rid himself of a large amount of small 
local business, to  which the defendant had not time to attend. The 
defendant was then, as now, living in Charlotte. He had recently 
lost his professional partner, Judge Osborne, and this prevented 
him from visiting Concord as often as formerly. To further this 
object, i t  was agreed between them that the defendant would give 
up his old office, near his former residence, in Concord, and the 
plaintiff was to erect a new one, a t  his own expense, on a lot of his 
father's, about the center of the town, and was to devote himself 
especially to this small local business, with which the defendant was 
to be troubled no further than was necessary in the way of advising 
counsel. 

The plaintiff wholly failed to erect or secure an office suitable for 
the purpose of the firm, and the defendant was forced to make or 
accept such arrangements as offered. 

And much to the defendants surprise, after about eighteen months, 
the plaintiff notified the defendant of his purpose to leave the State 
and settle in Virginia. This greatly interfered with the defendant's 
plans, and not only threw upon him a class of business he did not 
want, but involved him in a vast amount of trouble and responsibility. 
The plaintiff had undertaken the collection of a large number of small 
claims for various persons, and had given the receipt of "Barringer & 
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Smith" therefor. He had, in the confusion of his affairs carried off 
many of these claims to Virginia; and others he had stuck away 
without mark or message in his father's dwelling. Immediately (667) 
on his leaving, these receipts were presented to the defendant, 
and caused him trouble and expense well worth to him $500. 

In  the meantime, the defendant had found the plaintiff of much 
service to him in releasing him of the local business referred to, and 
in looking after certain property belonging to the defendant's clients. 
On this account, and because the defendant fully expected the plain- 
tiff to continue in the office in Concord, the defendant allowed him not 
only his own share of the partnership profits, but a fair proportion of 
the defendant's own fees in Cabarrus. In  this way the plaintiff with- 
out any practice of his own to begin with, in about eighteen months 
realized not less than $850 or $900, including fees in one of the 
defendant's individual cases of near $200. The firm had several cases 
involving gold mines, on which large contingent fees were hoped for. 

In  this state of their business the plaintiff suddenly, in March 
1872, notified the defendant of his purpose to leave the State, and 
called upon him for a dissolution and final settlement of the firm 
affairs. This disclosed the fact, that the plaintiff had in his hands 
considerably more than his share of the profits, to  date. He plead 
his inability then to pay, and offered if defendant would endorse his 
note in bank or loan him $100, to surrender all claim on the firm, 
except such sums as the defendant would be willing to allow him, 
mainly on the contingent fees referred to. 

Memorandum was hastily drawn up to that effect, and signed by 
the plaintiff, of which the following is a copy: 

"Received of R. Barringer one hundred dollars, money advanced by 
him to me on the dissolution and settlement of the affairs of Barringer 
& Smith, and he is to go on and wind up the affairs of the firm, and 
pay over to me such sums as may justly be due me after this 
date, taking into account the additional trouble he may be at. (668) 

"W. M. SMITH, 
Staunton, Va. 

"6th of March, '72." 

The defendant preferred to advance the plaintiff, rather than en- 
dorse his note in bank. 

Immediately after the departure of the plaintiff, the defendant 
discovered that  he had left his business matters and papers in utter 
confusion, and from his letters in reply to the enquiries of the defend- 
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ant, the defendant found him wholly incapable of explaining difficulties, 
if indeed he was not indifferent to all attempts to  do so. 

Among other things, the defendant discovered that the plaintiff 
had collected several sums of money which he had not accounted for, 
and particularly an item of $100, on an individual debt of the defend- 
ant, against A. M. Wilhelm, in regard to  all which sums the plaintiff 
made inconsistent and contradictory statements. 

Upon the return of the plaintiff to  Concord, the defendant agreed, 
as an act of favor to  him, t o  turn over to him a certain share of the 
uncollected claims still on hand, and to allow him on a final settlement, 
one-fourth of fees received by the defendant since the dissolution of 
the co-partnership, and charge him for the money so unaccounted for 
by him, unless in the meantime the plaintiff could properly account 
for said moneys. 

I n  all this time the plaintiff set up no legal claims to any further part 
of the assets of the firm, except such sums as the plaintiff might 
voluntarily pay him on the contingent cases referred to, and also a 
half interest in a fee and con~missions on a large debt sued on and 
collected in Rowan, known as the Shaver debt, which was, in fact, not 
in the firm a t  all, but in regard to  which the defendant was willing 

voluntarily to  act liberally and allow the plaintiff one-fourth, 
(669) amounting to one-hundred and twenty-five dollars, if taken in 

a final and full settlement of all matters and moneys above 
mentioned. 

The defendant afterward found that  the plaintiff, in defiance of 
his written assent to  the article of dissolution and settlement, and in 
total disregard of his verbal arrangement with the defendant, to be 
satisfied with such claims and moneys, as the defendant voluntarily 
allowed him after his return to Concord, the plaintiff went on and 
collected moneys and fees, with which he had no concern, and which 
pertained entirely to  the rights and duties of this defendant, and has 
never pretended to make any return thereof, not even now, in calling 
for a partnership account. Among the moneys and fees he collected, 
were certain funds received from J. M. McCurdy, as the defendant is 
informed and believes, and probably many others. The plaintiff, 
himself, wrote to the defendant March 23d, 1873, that  he had "arranged 
his (my) part of the commissions on the Shaver debt, charging him 
107, one-half of the debt, and given him receipt for the same." The 
defendant further found, that  the plaintiff had gotten up and circulated 
a professional card, calculated, and no doubt, intended to deceive 
the public in reference to his right to  act in the affairs of the late firm, 
in which card he represented himself still of the firm of "Barringer & 
Smith." 
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I n  consequence of all this, the defendant refused to have any 
further connection with the plaintiff and denied his pretended legal . 
claims. But a t  the same time submitting to him a memorandum of 
the shares of fees and commissions, defendant was ready voluntarily 
t o  allow him, on his rendering an account of all he had received. The 
plaintiff has failed to  do so, but has gone on and collected fees and 
funds solely due the defendant. 

That  said firm was dissolved on the 5th day of March, 1873. The 
only claims due the plaintiff are the sums the defendant may think 
fair to  allow him, out of the contingent fees and other cases 
referred to, and not the subject of judicial ascertainment. That 1670) 
if this shouId be otherwise, then the defendant insists that the 
abandonment of his duties by the plaintiff in the way described for 
about one year, and the consequent extra labor, trouble, expense and 
responsibility thrown upon the defendant, entitles him to a sum equal 
to five hundred dollars, which he pleads as a set-off and counter-claim. 

As a further counter claim, the defendant pleads the several sums 
of money collected by the plaintiff and not accounted for by him, 
together with any other sums that  may be so discovered. 

The defendant denies that the voluntary arrangement so made with 
the plaintiff on the dissolution of the firm in 1872, and on his return 
to  Concord in 1873, were accepted or intended by either party as 
having any legal effect, nor did the plaintiff so pretend until he found 
it  a convenient excuse for his ingratitude and his unfair dealing towards 
the defendant. 

The plaintiff, in his reply, denied each and every counterclaim 
alleged in the answer, except fifteen dollars collected for the firm, and 
alleges that  he is entitled to judgment for three hundred and seventy- 
five dollars. 

At  fall Term, 1875, on motion of the plaintiff, the case was referred, 
under the Code, to George B. Everett, Esq., and John S. Henderson, 
Esq., to decide the questions of lam and fact. 

From this order, the defendant appealed. 

Shipp & Bailey and Montgomery, for appellant. 
Jones & Jones, cont~a .  

RODMAN, J .  The defendant admits that  there was a partnership, 
which has been dissolved, and that  there has been no full release or 
settlement of the partnership dealings. The plaintiff is, therefore, 
entitled to an account. The defendant contends, however, that the 
account should be limited to  such partnership funds as he has 
received since 6th March, 1872. The practice is clear, that (671) 
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if a defendant, who is called for an account, pleads a release, either 
in full or partial, or matter which in law amounts to a release, or pleads 
an account stated between the parties, either of all the partnership 
dealings, or up to a certain date, and these matters are put in issue by 
a replication, the issue must be found by a jury, before the right to 
an account can be determined; or if the release or account stated were 
only partial, before the extent of the account to which the plaintiff 
is entitled can be determined, and the form of the decree ascertained. 
Douglas v. Caldwell, 64 N. C., 372; Price v. Eccles, 73 N. C., 162; 
Morton v. Lee, 73 N.  C., 21. 

So that the only question before us is, has the defendant in his 
answer plead matter which if found to be true, would exonerate hiin 
from an account of dealings prior to March 6th 1872. In considering 
the answer, i t  is necessary to distinguish what is stated as fact, from 
what appears to be stated as conclusions of law. The answer states 
that on March 6th 1872, the plaintiff called on the defendant ''for a 
dissolution and final settlement of the firm affairs. This disclosed the 
fact that  Mr. Smith had in his hands considerably more than his 
share of the profits to date," which he said he was then unable to pay, 
and offered if defendant would loan him $100 to surrender all claim 
on the firm, except for such sums as the defendant might be willing 
to allow, mainly on certain contingent fees. It must be assumed that 
defendant gave plaintiff the $100, although that is not expressly 
stated, and the plaintiff then delivered to the defendant the following 
writing: 

"$100.00. 
Received of R. Barringer one hundred dollars, money advanced by 

him to me on the dissolution and settlement of the affairs of Barringer 
& Smith, and he is to go on and wind up the affairs of the firm and 

pay over to me such sums as may be justly due me after this 
(672) date, taking into account the additional trouble he may be 

at. 
(Signed) W. M. SMITH, 

Staunton, Va." 
March 6th, 1872. 

This writing is in ambiguous terms. The defendant is to pay to 
plaintiff such sums as may be justly due to him after this date. To 
what do the words, "after this date" apply? It may be, that payment 
is thereafter to be made. It is not said "which shall become due 
hereafter." Taking the writing by itself, i t  cannot be construed with 
any certainty as purporting to release the prior indebtedness of the 
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defendant, and the circumstances, attending the execution, do not make 
i t  clearer in that direction. The defendant does not positively say that 
plaintiff agreed to release him. No account was stated which would 
seem to be the usual, if not the necessary basis of a settlement, nor 
does defendant say, that  nothing was then owing to the plaintiff. 
It is true, he says, "this disclosed," etc.; but "this" refers grammati- 
cally, to  plaintiff's call for a dissolution and settlement, and i t  would 
be a very uncertain way of stating that a settlement was had, from 
which i t  appeared that the plaintiff had received more than his share 
of the profits. We are of opinion that the answer does not amount to 
a sufficient averment either of release, accord and satisfaction, or of an 
account stated and agreed to. 

The account must be of all the partnership dealings, as well of those 
before, as after, March 6th 1872. 

Judgment affirmed, and case remanded. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: Dean v. Ragsdale, 80 N.C. 218; Clements v. Rogers, 95 N.C. 
250; Oldham v. Rieger, 145 N.C. 260. 

MARGARET B. MORDECAI, EXECUTRIX, AND OTHERS I-. JOHN DEVEREUX 
AND OTHERS. 

This court will never interfere between attorney and client in making allow- 
ance for professional services, although there be a fund in the keeping 
of the court. 

This was a PETITION for an allowance for attorneys' fees, filed in 
this court a t  the present term. 

The petitioners, Merrimon, Fuller & Ashe, and Moore & Gatling, 
alleged: That Moore & Gatling appearing in behalf of the creditors 
of the late Thomas P. Devereux, the plaintiffs in this action instituted 
the action in the Superior Court of Halifax County, on the 25th day 
of January, 1870, praying to have the defendants, the only heirs a t  
law of Thos. P. Devereux, decreed to execute certain trusts in favor 
of the creditors of their ancestor, declared in a deed of settlement 
executed by the late Francis Devereux on the 3d day of July, 1839. 

All the matters of law involved in said action, having been referred 
to the Hon. Samuel W. Watts, were heard and decided and the defend- 
ants appealed to this court. Upon the hearing this court adjudged 
and decreed that the plaintiffs were entitled to the relief prayed for, 
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and by an order duly made and recorded appointed John Devereux and 
Walter Clark, Esq'rs, trustees and Commissioners to  sell all of the 
lands mentioned in the said deed of settlement, not disposed of by the 
said Thomas P. Devereux during his life, except a certain track known, 
etc. 

The said trustees have sold the said lands under the order of the 
court, and have paid the proceeds into the office of the Clerk, to be 
held as a fund to be ultimately divided between the said creditors. 

A certain bill in equity, wherein Grinifel Blake and wife and 
(674) others, nieces of the said Thomas P. Devereux are complainants, 

has been for many years pending in the Circuit Court of the 
United States for the Eastern District of North Carolina, claiming to 
charge the said lands with large sums of money alleged to have been 
settled upon them, by the said Francis Devereux, in her last will and 
testament. 

The cause was referred by said court to  state an account, and the 
said trustees and commissioners finding the labor involved in taking 
said account to be very great, retained the petitioners Merrimon, 
Fuller & Ashe to assist the petitioners Moore & Gatling in representing 
the said creditors. 

The petition sets out other facts not necessary to  be stated, and 
prays for an allowance on account of the services so rendered in taking 
the account, etc. 

Moore & Gatling, Walter Clark, and R. B. Peebles, for the 
petitioners. 

Battle, Battle & Mordecai, D. A. Barnes, and W. W. Peebles, contra. 

PEARSON, C. J. The question is decided. Patterson v. Miller, 72 
N. C., 516. This court has never interfered between attorney and client 
in making allowances for professional services, and we are not inclined 
a t  this late day to  assume the power to do so. We make allowance 
to a Clerk for stating an account or to  a comn~issioner for making sales, 
on the ground that the work is done by order of the court. But we 
have never supposed that  we could be called on to settle fees between 
client and attorney, although there be a fund in the keeping of the 
court. 

PER CURIAM. Petition dismissed. 

Cited: Gay v. Davis, 107 N.C. 270; R. R. v. Gooclwin, 110 N.C. 
176; Knights of Honor v. Selby, 153 N.C. 208; Durham v. Davis, 171 
N.C. 307; I n  re Stone, 176 N.C. 343; Roe v. Journigan, 181 N.C. 183; 
Casket Co. v. Wheeler, 182 N.C. 469; Parker v. Realty Co., 195 N.C. 
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646; I n  re Will  of Howell 204 N.C. 438; Ellington v. Ellington, 204 
N.C. 785; Crutchfield v. Foster, 214 N.C. 553; Rider v. Lenoir County, 
238 N.C. 635. 

B. W. SPILMAN, TRUSTEE, AND OTHERS v. THE ROANOKE NAVIGATION 
COMPANY. 

The damage to the plaintiffs' land, caused by the flooding of water upon it, 
and sobbing it, from the dilapidated condition of defendant's canal, may 
be estimated by comparing the productiveness of the land when flooded, 
with its productiveness when not so flooded. 

An action to recover such damages is not barred by the Statute of Limitations, 
although the first flooding occurred more than three years before the suit 
is brought. 

This was a CIVIL ACTION, for damages, tried at  the December 
(Special) Term, 1875, of HALIFAX Superior Court, before his Honor, 
Judge Moore, and a jury, upon the following 

CASE AGREED: 

The plaintiffs declared for damages to their land, for agricultural 
purposes and otherwise, caused by water flooding over it, from the 
defendant's canal. 

The land was valuable for agricultural purposes. 
The following issues were submitted to the jury, to-wit: 
2d. Has the defendant negligently permitted the canal or any part 

thereof to decay, so as to damage the plaintiffs' land, for agricultural 
purposes, if so, what is the damage to it, by reason thereof? 

(Ans.) We allow $50 a year-making $150 for three years, without 
interest. 

3d. Have any of the damages complained of, for agricultural pur- 
poses been committed within three years next before bringing this 
action? 

What is the difference, if any, in value of the plaintiffs' land, from 
the time the suit was instituted, and three years before that time? 
(Ans.) Nothing. 

There was conflicting evidence as to the condition of the canal, (676) 
and whether the defendant negligently permitted i t  to  become 
decayed and ruinous, so as to allow the water from i t  to  damage the 
land-to which there was no exception. 

With the view of showing damage to the land for agricultural pur- 
poses, the plaintiffs offered to prove, that had not the defendant 
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negligently permitted the water from the canal to  ooze through the 
canal banks and over their lands, by reason of its dilapidated condi- 
tion, i t  would have yielded annually in due course of agriculture, more 
than it would, with the water percolating from the canal upon it, for 
three years next before suit brought. 

Defendant objected to  the evidence; but i t  was admitted by the 
court. 

Plaintiffs then introduced evidence to show, that  some of the land 
was so damaged by the percolation, or flowing of the water, that i t  
could not be cultivated; and that a portion of i t  in cultivation was so 
damaged that it yielded only half a crop. That but for the water 
percolating, or flowing from the canal, the land would have yielded 
annually much more corn and other products than it  did, or could 
have yielded, with such percolation, or flowing upon it for three years 
next before suit mas brought, and t o  prove also the value of the corn 
within that  time. 

All this evidence was objected to  by defendant, when offered, but 
admitted by the court. Defendant excepted. 

There was conflicting evidence as to  the condition of the ditches on 
the land, and whether they were necessary for its proper cultivation. 

His Honor charged the jury, that if the water from the canal dam- 
aged the plaintiffs' land, only by the natural effort of the water to  
escape from the canal by ordinary percolation through its banks, the 
plaintiffs could not recover; but if they permitted the canal to  fall 
into decay for want of proper repairs, whereby the water escaped 

and damaged plaintiffs' land, plaintiffs could recover for such 
(677) damage as occured within three years before suit was brought. 

That in estimating such damage, they should allow the plain- 
tiff for what the land would have yielded in agricultural products for 
three years, if the defendant had not permitted the water to  escape 
from the canal for want of repairs; and they might consider the fore- 
going evidence for that purpose. 

Verdict, or,e hundred and fifty dollars damages. 
Defendant moved for a new trial; motion' overruled. They also 

moved for judgment non  obstante veredicto; motion refused. 
They also moved to arrest the judgment, because the court could 

render no judgment on the verdict; motion overruled. 
Judgment for the plaintiffs for one hundred and fifty dollars, and 

costs. Appeal by defendant. 

Walter  Clark, for appellant. 
D a y  and Batchelor & Son, contra. 
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READE, J. The substance of the finding of the jury is, that  by the 
continuous flooding and sobbing of the land of the plaintiff for the last 
three years by the defendant, the land has been injured $50 per year, 
$150 for the three years, and that  the plaintiff has been damaged to 
tha t  amount. 

The  jury were permitted to arrive a t  that conclusion by considering 
evidence as to the productiveness of the land as flooded, compared 
with its productiveness when not flooded. To  this the defendant ex- 
cepted, for the reason that  the recovery can be for injury to  the land 
only and not for injury to  the crops or loss of crops. And he cites 
among other authorities, Sledge v. Reid, a t  last term, 73 N. C., 440; in 
which we held, that  in an action for a mule there could not be a re- 
covery for the supposed value of a crop which might have been made 
with the  mule, but only the value of the mule. 

We are still of the opinion that  that  case is right. But how 
x a s  the value of the mule t o  be shown? All mules are not of (678) 
the  same value. If it were kept and used for work, i t  would be 
proper to enquire into its qualities and strength; if kept to  ride, 
whether i t  was stylish and its paces easy? If for racing, what was its 
speed? All this simply to  show the value of the mule. 

So when the value of land is to be ascertained, if kept for cultiva- 
tion, as this was, what was its productiveness? How much did it pro- 
duce when not flooded? How much did it produce as flooded? All this 
simply t o  s h o ~  the value of the land, and the injury to it; and not to 
recover for the supposed loss of the crops. When the time is past, 
the  conlparison of the crops in connection with the seasons and other 
circumstances, is the best possible test as to  the injury to the land. 
If the net profit of the products when the land is not flooded is $50, 
and the net profit is nothing when flooded, then i t  is demonstrated that  
it is injured $50 by the flooding. 

Again, the defendant insists tha t  the first flooding was done more 
than three years before the  action commenced, and tha t  was the 
t ime when the injury was done; and so, the action is barred by the 
statute of limitations. 

T h e  defendant's illustration is worth preserving for its amusing 
fallacy: "Supose he had lamed the plaintiff's horse more than three 
years ago, and he had continued lame ever since, the action would be 
barred. So, as he first injured the plaintiff's land more than three 
years ago, and i t  has continued injured ever since, the action is barred." 
The fallacy is in not drawing the distinction between a single act of 
injury and continuous acts. I n  our case, he flooded the land more 
than  three years ago, i t  is true; and for tha t  the action is barred; 
but  he has also continued to flood i t  anew every day within three years, 
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and for that the action lies. See Garrett and wife v. Dabney and 
others, ante, 388. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Garrett v. Comrs., 74 N.C. 390; Adams v. R. R., 110 N.C. 
333; Ridley v. R. R., 118 N.C. 1004; Mast u. Sapp, 140 N.C. 543; 
Roberts v. Baldwin, 151 N.C. 409; R. R. u. Wilmington, 154 N.C. 
332; Earnhardt v. Comrs., 157 N.C. 237; Duual v. R. R., 161 N.C. 450; 
Savage v. R. R., 168 N.C. 242; X. v. Klingman, 172 N.C. 949; Oates 
v. Mfg. Co., 217 N.C. 489; Tate u. Power Co., 230 N.C. 258. 

(679) 
WILLLAM WHITEHEAD v. JOHN I?. HELLEN. 

A sheriff may return a n  execution before the return term thereof, if i t  be 
satisfied, or if there can be no property found, out of which to satisfy the 
same. 

This was a Proceeding supplemental to execution, heard before 
Moore, J., at  Spring Term, 1875, of PITT Superior Court, upon appeal 
from an order of the Probate Court. 

Two judgments were rendered against the defendant and in favor 
of the plaintiff a t  Fall Term, 1874, amounting in the aggregate sums 
thereof, to about $1,000, which judgments were regularly docketed 
in the Superior Court of said county, and executions issued thereon 
from Fall Term, 1874, returnable to Spring Term, 1875. These exe- 
cutions were returned on the-day of November, 1874 "unsatisfied," 
and shortly thereafter, to-wit, on the 14th day of November, the plain- 
tiff made affidavit before the clerk as the foundation of these pro- 
ceedings. 

The clerk issued his order for the examination of the judgment 
debtor, returnable before him on the 18th day of November, 1874, and 
the hearing was on that day continued until the 20th of November, at 
which time the defendant appeared with counsel and moved to dismiss 
the proceeding, for the reason that the executions against the defend- 
ant, upon which the proceeding was based, were unduly returned, in 
that they should not have been returned until the regular term of the 
court to which they were made returnable, to-wit, Spring Term, 1875, 
and the sheriff was bound to hold the executions until the actual 
meeting of the court, and had no right to return them before. 
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To sustain this motion, the court allowed the defendant to prove 
by the deputy sheriff, that a t  the time the sheriff made the 
return on the executions, he had seized under other and older (680) 
executions, and then had in his possession, eight bales of cotton, 
an old iron safe and a wardrobe, the property of the defendant. 

Upon the cross examination it appeared that the property seized 
did not exceed in value $550, and that it was all that could be found 
belonging to the defendant, after allotting his personal property exemp- 
tion. It also appeared, that the older executions under which the 
property had been seized, amounted to more than $900. 

The clerk sustained the motion of the defendant and dismissed the 
proceeding, from which ruling the plaintiff appealed. 

The appeal was heard beforc Hilliard, J., at  Chambers, on the 15th 
day of December, 1875, and upon the hearing the defendant produced 
the notice served upon the plaintiff, to the effect that he should move 
the court to set aside the return of the sheriff, upon said execution. 

Upon the hearing of this motion the defendant offered to prove that 
there was collusion between the plaintiff and the sheriff in making said 
returns. The court refused to hear the evidence, holding that the 
court must decide the case upon the record. 

After argument the court dismissed the proceeding and remanded 
the case to be proceeded with according to law. 

On the-day of January, 1875, after notice to both parties, the 
case came on for a hearing in the Probate Court, when the defendant 
appeared and renewed the motion to dismiss upon the grounds afore- 
said, producing a notice served upon the plaintiff to the effect that 
he would move the court to set aside the said returns of the sheriff; 
and upon this requested the court to hear evidence in support of the 
motion. 

The clerk overruled the motion to dismiss and proceeded to examine 
the judgment debtor, who admitted under oath that James H. Hellen 
owed him $41.50, Kinchen Jenkins $95, E. L. Laughinghouse 
$85, Wiley Clark $1,100, N. R. Covey $10, and T.  J. Smith $20. (681) 

The clerk thereupon ordered that J .  A. Sugg be appointed 
receiver of the property and effects of the defendant, the judgment 
debtor, and that said receiver be invested with the usual rights and 
powers of receivers. 

From this order, and the ruling, refusing to dismiss the proceeding, 
the defendant appealed to the Superior Court. 

The case was heard upon appeal before Moore, J., a t  Spring Term, 
1875, when the defendant again moved the court to dismiss the 
proceeding upon the grounds heretofore set out. 
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The court inquired of the defendant if he charged that  there was 
fraudulent collusion between the sheriff and the plaintiff in making 
the return. The defendant replied that he did not, but on the contrary 
expressly declared that  he did not mean to charge that the sheriff 
had acted corruptly or improperly. He only meant to say that the 
return was made a t  the suggestion of the plaintiff to enable him to 
institute these proceedings, and that  this amounted to  legal collusion. 

Upon this stntement, the court declined to dismiss the proceeding, 
but made the following order: 

"The above named defendant, John F. Hellen, having been examined 
before Henry Sheppard, Clerk of the Superior Court of Pi t t  County, 
in proceedings supplemental to execution, and the defendant having 
appealed from the order appointing J .  A. Sugg a receiver of the goods 
and effects of the defendant, i t  is ordered: 

1. That  the order of the clerk be approved, and the said J. A. Sugg 
be appointed receiver of all the property of the said judgment debtor, 
not execpt from execution. 

2. That the said receiver execute to the clerk of this court a bond, 
with sufficient securities, to be approved by the said clerk in the penalty 
of three thousand dollars, for the faithful performance of his said trust, 
and file the same with the clerk of said court for the county of 

Pitt. 
(682) 3. That the said receiver be invested with the usual rights 

and powers of receivers in such cases, upon the filing of said 
bond. 

4. That  the said judgment debtor, John F. Hellen, deliver to the 
said receiver all money and other property now in his hands not 
exempt from execution, as well as all the notes, bonds and choses in 
action given in, in his examination before the said clerk." 

From this order the defendant appealed. 

Battle & Son, for appellant. 
Moore & Gatling, contra. 

SETTLE, J. Can a sheriff, who has in his hands an execution issued 
from Fall Term, 1874, returnable to  Spring Term, 1875, return the 
same in vacation, or must he hold it until term time and return it to  
court? 

This question being determined, everything else, in this case, will 
follow as a matter of course. 

If an execution be satisfied soon after the adjournment of the court 
from which it  issued, why should the sheriff be compelled to  retain the 
money in his own hands until the term to which the execution is 
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returnable? Would it  not be better for all concerned, that he should 
pay the money, either into office or to  the party entitled thereto? 

ilnd if, on the other hand, it be apparent that  nothing can be found, 
out of which satisfaction can be had, why may he not return the 
execution ('unsatisfied," a t  any time before the regular term of court? 

That  is the limit beyond which he may not delay, but there is no 
good reason why he should delay so long, if no useful purpose is to  be 
served thereby. 

But  the defendant says the sheriff had signed, and then had in 
his possession his property, to-wit: eight bales of cotton, an old iron 
safe and a wardrobe, under other and older executions in his 
hands, and had not sold the same when he returned the execu- (683) 
tions in favor of the plaintiff "unsatisfied." I n  reply t o  this 
i t  is shown that  the value of all the property seized, or to  be found, 
belonging t o  the defendant, after setting apart his exemptions, does 
not exceed five hundred and fifty dollars, and that  the executions in 
the hands of the sheriff, older than the plaintiff's executions, and under 
which the property aforesaid had been seized, amounted to  over nine 
hundred dollars. 

The statement renders i t  perfectly clear that  the sheriff could not 
make the debt by keeping the execution in his hands until term time. 
Then why should he do so, and thereby put an obstacle in the way of 
collecting the debt, when by promptly returning the facts he could 
open the way for suppltlllental proceedings, and aid the purpose for 
which the execution was placed in his hands? 

It would seem from the record that  the supplen~ental proceedings 
are about to  bear fruit, and this case furnishes a fair illustration of 
the  benefits which may flow from the practice herein sanctioned. 
Hutchinson v. Symons, 67 N.  C., 186. 

The judgment of the Superior Court is affirmed. Let this be 
certified, etc. 

PER CURIAM. Judgment affirmed. 

(6  84) 
W. A. SMITH AND OTHERS V. G.  L. GIBSON. 

An affidavit stating "that the defendant has disposed of his property, with 
the intent to defraud his creditors, in this, that although he has received 
from the plaintiffs alone, over $7,000 in specie. and $7,289.33 in currency, 
and from the plaintiff B', the further sum of $300, currency, he has not 
paid any of his creditors, nnless to a very inconsiderable amount, and 
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that he owes debts exceeding the sum of $3,000, is insufficient, and will 
not justify the arrest of the defelldant." 

This was an APPEAL from the ruling of the court in setting aside an 
order of arrest in a Civil Action in the nature of a Bill in Equity, 
for the specific performance of a contract; the motion to set aside the 
order was heard before Schenck J., a t  July Term, 1875, CABARRUS 
Superior Court. 

All the facts necessary to an understanding of the case as decided, 
are stated in the opinion of the court. 

Upon the hearing, his Honor allowed the motion, vacating the order 
of arrest, on account of the insufficiency of the affidavit. 

From this judgment the plaintiffs appealed. 

I Bailey, for appellants. 

N o  counsel contra, in this court. 
I 

READE, J. The plaintiffs bought of the defendant a tract of land a t  
the price of $15,000, to be paid in specie. Title to be made when money 
is paid. They paid $8,000 in specie, and failing to pay the balance, 
the defendant sued them, and got judgment and execution, which went 
into the hands of the sheriff, and which was paid by the plaintiffs, not 
in specie, but in currency, which was a t  a discount of thirty-five or 
forty cents in the dollar. This, although not a compliance with the 
agreement, was, in law, a satisfaction of the execution. See case 

between the same parties reversed, 63 N. C., 103. 
(685) The plaintiffs bring this action for specific performance, by 

a conveyance of title on the part of the defendant, and for dam- 
ages for the delay. It is not alleged that they have been kept out of 
the possession of the land, nor is any other injury specified for which 
they demand damages, nor is it alleged that they have complied with 
their agreement to pay the debt in specie. 

What will be the decision when the case stands upon its merits on 
the hearing, we are not now to say. We have now to pass upon a 
preliminary question, the sufficiency of the affidavit for the order 
of arrest. 

The affidavit is, "that the defendant had disposed of his property 
with the intent to defraud his creditors." If the affidavit had stopped 
there, it would have been in the words of the statute. C. C. P., Sec. 
149. But there is an apparent flinching from having it as strong as 
that, and so the affidavit proceeds to explain what is meant by the 
charge, to defraud his creditors: "In this, that although he has received 
from the plaintiffs alone the sum of over $7,000 in specie, and $7,289.43 
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in currency, and from the plaintiff Ford the further sum of $300 cur- 
rency, he has not paid any of the creditors, unless to a very incon- 
siderable amount, and that he owes debts exceeding the sum of $3,000." 

To say that because a man has had, and, so far as appears, now 
has $17,000 and owes $3,000, which, for ought that appears, may be 
the very $3,000 demanded in this action, which he denies that he owes, 
or let i t  be any other debt or debts, to say from this "that he has 
disposed of his property with the intent to defraud his creditors," is 
a "lame and impotent conclusion," upon which no man ought to be 
deprived of his liberty. 

There is no error. Let this be certified. 
PER CURIAM. Judgment affirmed. 

(686 j 
W. S. CLARK T. 0. C. FARRAR. 

An agreement in writing or deed, which purports on its face to be an agri- 
cultural lien, only for future advances, cannot be supported a s  a mortgage 
(as  against a purchaser,) for a different purpose, and founded on a con- 
sideration not expressed, but concealed or disguised in the deed. 

I n  order to create a valid agricultural lien, under the Act of the General 
Assembly, it must appear: 
(1) That the advances must be money or supplies. 
(2) They must be made to the person engaged, or about to engage, in 
the cultivation of the soil. 
(3)  They must be made after the agreement is perfected. 
(4) They must be made to be expended in the cultivation of the crop 
during that year. 
(5) The lien must be on the crop of that  year, made by reason of the 
advances so made. 

CIVIL ~ZCTION tried before Seymour, J . ,  at  July (Special) Term, 
1875, of EDGECOMBE Superior Court. 

The facts of this case are substantially as follows: 
On the 5th day of July, 1873, one Barnhill executed to the plaintiff 

a mortgage on his personal property and crop, to be made during 
that year on the land of Alman Hunt in said county, being indebted to 
the plaintiff in the sum of five hundred and thirty dollars, for advances 
made to him to enable him to plant and cultivate, and at  the same 
time and by the same instrument gave the plaintiff a lien on said crop 
to secure advances to be made after that time for the same purpose, 
not to exceed $600. The plaintiff continued to make advances to 
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Barnhill during that year, and on July 19th, 1875, Barnhill was in- 
debted to the plaintiff on account of said advances, in the sum of 
$515.36. 

In December, 1873, the defendant seized 11 bales of cotton of said 
crop and sold them, and the net proceeds of sale amounted to more 
than the plaintiff's debt against Barnhill. Said instrument containing 

a mortgage and lien was duly registered. The plaintiff demanded 
(687) of the defendant the proceeds of the sale of said cotton to the 

amount of his debt against Barnhill, and the defendant refused 
to  pay the same. 

On the 22d day of April, 1873, the said Barnhill executed to the 
defendant an instrument in words and figures as follows: 

STATE OF NORTH CAROLINA, \ 
Edgecombe County. f 

Whereas, John J .  Barnhill has applied to  0. C. Farrar to  aid and 
assist him in carrying on his agricultural operations during the present 
year in Edgecombe County, and the said 0. C. Farrar has agreed 
t o  make advances for that  purpose said John J.  Barnhill in supplies 
to  the extent of five hundred and seventy-two 15-100 dollars, in value, 
if required, provided he is made secure against loss by reason thereof. 
Now, therefore, be it  known that  the said John J. Barnhill, in consider- 
ation' of the premises, had agreed, and by these presents does agree 
to  and with the said 0. C. Farrar, that  as a security for the payment 
of all such supplies (not exceeding $572.15 in value) the said 0 .  C. 
Farrar shall have a lien on all the crops which he, the said John J. 
Barnhill shall grow, produce and harvest in the present year on the 
land of Alman Hunt, in said county, and now being or about to be 
cultivated by him, according to the true intent and meaning of an act 
of the General Assembly, made t o  secure advances for agricultural 
purposes; to  be null and void however, if the said John J .  Barnhill 
pays the said 0. C. Farrar for all such supplies advanced as aforesaid, 
by or before the 1st day of November, 1873; otherwise the said 0 .  C. 
Farrar is hereby fully authorized and empowered with full right of 
ingress and egress to  enter and seize the crops aforesaid, and sell the 
same, and should any balance remain due, then to  sell a t  public sale 

after ten days advertisement, for cash, so much of the said per- 
(688) sonal property conveyed as will satisfy the same and costs of 

sale. 
I n  the event of the death of the said John J. Barnhill, the said 

0. C. Farrar is authorized to  take possession of the said crops and 
continue the cultivation and housing of the same, and t o  sell so much 
thereof as n ~ a y  be sufficient upon sale thereof to satisfy such advances 
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and all expenses of making and executing these presents and any debt 
incurred by the death of said party as aforesaid. And the said John 
J.  Barnhill does covenant, promise and agree to and with said 0. C. 
Farrar that  he will by or before the 1st day of January next, sell and 
deliver to  the said 0 .  C. Farrar in Tarboro, all the cotton which he 
may produce and gather in the present year, a t  the market price or 
value a t  the time of delivery, or that  he will deliver the cotton to the 
said 0. C. Farrar to  be shipped to New York for sale there and the 
net proceeds accounted for by the said 0. C. Farrar to  the said 
John J. Barnhill, after retaining whatever may be then due him for 
advances. 

I n  testimony whereof the said John J. Barnhall has hereunto sub- 
scribed his name and affixed his seal, the 22d day of April, 1873. 

(Signed) JOHN J. BARNHILL, [SEAL.] 
Witness: 

J .  P. DILINGHAM. 

This instrument was duly registered on the 23d day of April, 1873. 
The defendant testified: That  Barnhill owed him a debt for mer- 

chandize contracted in 1872, and requested him to postpone the pay- 
ment thereof until the Fall of 1873, saying i t  was not convenient, but 
that  he could and would pay it  if defendant insisted on it. The defend- 
ant told him that  the firm of Farrar, Pippin & Co., of which he was a 
member, would advance the money and take a lien of his crop. 
Barnhill replied that he did not care to  have any transaction 
with Mr. Pippin, one of the firm. The defendant then agreed (689) 
that  he would take a lien on the crop for the debt of $572.15, 
saying he would himself advance the money, pay the debt, and take 
the lien. Thereupon the aforesaid instrument was executed, and 
the debt paid. 

On cross-examination, the defendant testified, that he did not 
know whether the book containing the account was balanced on that  
day, but he told his book-keeper to balance it. The transaction 
between himself and Barnhill was entirely a paper transaction and 
tha t  no money passed. 

Barnhill testified: That he could have raised the money to pay 
the defendant's debt, but that  i t  would have embarrassed him in his 
agricultural operations. At the time he executed the instrument to  
the defendant all of his crop was planted except about twenty-five 
acres of cotton. 

On cross-examination the witness stated that  he did not know where 
he could have obtained the money. 
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The court held that the said instrument relied on was not bin agri- 
cultural lien, for the reason that it was not made to secure advances 
made for agricultural operations. 

To this ruling the defendant excepted. 
The defendant then insisted that it was valid, as a mortgage on the 

crop of Barnhill during that year. The court held that  it could not 
operate as a mortgage, for want of operative words, and instructed the 
jury that the plaintiff was entitled to recover. 

There was a verdict and judgment for the plaintiff, and the defend- 
ant appealed. 

Johnson and Phillips, for appellant. 
Hdward & Perry, contra. 

BYNUM, J. It is not denied that the agricultural lien of the plaintiff 
was executed according to the statute, and is valid, and that he is 

entitled to recover in this action, unless the agreement in writing 
(690) between Barnhill and the defendant is valid, either as an agri- 

cultural lien or a mortgage. So the only question is, whether 
that agreement is valid for either purpose. 

I .  I s  i t  an agricultural lien? That  depends upon the construction to 
be given to the act authorizing such liens to be given, Bat. Rev., Chap. 
65, Sec. 19. That  section is as follows: "If any person or persons shall 
make any advance or advances, either in money or supplies, to any 
person or persons who are engaged in, or about to  engage in the 
cultivation of the soil, the person or persons so malting such advance 
or advances, shall be entitled to a lien on the crops which may be 
made during the year upon the land, in the cultivation of which the 
advances so made have been expended, in preference to  all other liens, 
existing or otherwise: Provided, an agreement in writing 3hall be 
entered into before any such advance is made, to this effect," etc., which 
agreement is to be recorded. From this it is clear, 1. That the ad- 
vances must be in money or supplies; 2. To the person engaged or 
about to engage in the cultivation of the soil; 3. After the agreement 
is made; 4. To be expended in the cultivation of the crop made during 
that  year; 5. And the lien must be on the crop of that  year, made 
by reason of the advances so made. 

Now it  is found by the jury as a fact, that the defendant made no 
advances whatever, after the execution of this agreement, or before, 
towards the cultivation of the crop on which his lien was taken. The 
lien can only be by force of the statute and by a compliance with its 
requirements. The statute has not been followed, and t o  sustain this 
agreement as an agricultural lien, would be to utterly defeat its letter, 

516 
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and the public policy embraced in the statute. The agreement, as an 
agricultural lien, contains a falsehood and a fraud upon its face. Not 
a dollar was advanced or intended to be, though i t  was promised in 
the agreement. The real purpose was to  secure an antecedent 
debt due to  the defendant by Barnhill, which was created the (691) 
year previous. 

I I .  Failing to establish the deed as an agricultural lien, the defend- 
ant next seeks to  set i t  up as a mortgage to secure an old debt. 

Without stopping to enquire Q-liether the only operative words in 
the defendant's deed, to wit, "the said 0. C. Farrar shall have a lien 
on all the crops," etc., can be construed into a conveyance of the crops 
to the defendant, we pass to that view of this part of the case which is 
decisive. It is this: An agreement in writing, or a deed which purports 
on its face to be an agricultural lien only for future advances cannot 
be supported as a mortgage for a different purpose, and founded on a 
conderation not expressed, but concealed or disguised in the deed. 
A deed must speak the truth. Creditors and subsequent purchasers 
have the right to know what encumbrances are upon property and the 
extent of them. They are entitled to this information from the deed 
itself, and for that purpose are our registration laws enacted. The 
defendant attempts to  sail under false colors. That the law does not 
countenance. The deed may be good between the parties to  it, but 
the plaintiff is a purchaser for value, and as to him the deed is in- 
operative. I t  professes to  be an agricultural lien in form and substance, 
and it must have that effect or none. As it does not have that  effect, 
i t  is void as to  the plaintiff. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Womble v. Leach, 83 N.C. 89; Patapsco v. Magee, 86 N.C. 
354; Reese $ Co. v. Cole, 93 N.C. 91; Knight v. Roz~ntree, 99 N.C. 
394: Meekins v. Walker, 119 N.C. 49; Xichols v. Speller, 120 N.C. 
79; Bargain House v. Watson, 148 N.C. 297; Williams v. Davis, 183 
N.C. 93; Tobacco Asso. v. Patterson. 187 N.C. 256; Rhodes v. Ferti- 
lizer Co.. 220 N.C. 23. 

WX. A. FRENCH ASD JOHN NORBE, IK BEHALF OF THEMSELVES AXD OTHERS 
v. THE BOARD O F  COMMISSIONERS O F  NEW HANOVER COUNTY. 

Taxation, for State and county purposes combined, for the current and 
necessary expenses of the county government and new debts, cannot 
rscerd the Constitntional limitation. 
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There is no limitation howerer of the power of taxation, upon rither State 
or county, for the payment of their lawful debts, created before the 
adoption of the Constitution. 

This was an application for an INJUNCTION. to restrain the collection 
of certain taxes, heard by his Honor, Judge McKoy, a t  the Fall Term, 
1875, of the Superior Court of YEW HANOVER County. 

The following are substantially all the facts, as disclosed by the 
record sent to  this court upon the appeal, which are necessary to an 
understanding of the points decided. 

The plaintiffs, for themselves and on behalf of the other tax-payers 
in New Hanover County, allege, that the value of the taxable property 
in said county is about six million, one hundred and seventy-seven 
thousand dollars; that the aggregate of State tax upon all property 
liable to taxation, is thirty-eight (38) cents on the one hundred dollars 
value; and that  the amount of the debt, owing by the county, con- 
tracted prior to the adoption of the Constitution of 1868, is thirty-five 
(35) thousand dollars, being evidenced by seventy bonds of five hun- 
dred (500) each, issued on the 1st day of Ilfarch, 1869, payable ten years 
after date, and bearing interest a t  the rate of six per cent., payable 
semi-annually. 

The plaintiffs further say, that  the county owes a large floating 
debt, contracted since the adoption of the Constitution; and they 
charge, that  the alleged excess of taxation is not for the purpose of 
defraying the necessary current expenses of the county, but for the 

purpose of paying debts contracted long anterior to the year 
(693) 1875, and since the adoption of the present Constitution. 

That in the month of , 1875, the Board of Commis- 
sioners levied a tax upon the taxable property of the county, of 
seventy-two (72) cents on the one hundred dollars value, which, in 
their levy, they say is to be appropriated as follows: For general 
county fund, thii-ty five (35) cents on the one hundred dollars in 
value, and for the payment of the debts and interest, thirty-seven 
(37) cents. 

Tha t  for the payment of the interest on the debt of thirty-five 
thousand (35,000) dollars, contracted before the adoption of the 
present Constitution, (the principal due March, 1879,) a levy of four 
and one-third (4%) cents, on the one hundred dollars in value, would 
produce a sum aufficient to pay said interest and cost of collection. 

Tha t  by the Constitution, Art. V, Sec. 1, the State and county taxes 
combined, shall never exceed two dollars on every three hundred (300) 
dollars of taxable property. That  the levy of seventy (70) cents on 
the one hundred dollars in value, is in excess of the constitutional 
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limitation; the State having levied a tax of thirty-eight (38) cents 
on the one hundred dollars in value there would remain but twenty- 
eight and two-thirds (28%) cents, to be applied for all county pur- 
poses, except the payment of the debt contracted before the adoption 
of the Constitution, which has hereinbefore shown to be thirty five 
thousand (35,000) dollars, the interest of which becomes due semi- 
annually; and that  a levy of four and one-third (434) cents on the 

1 one hundred dollars in value of the taxable property of the county, will 
pay the same. That  said excess of taxation, so levied by the Board of 
Commissioners, amounts to seventy-four thousand and ninety (74,090) 

I dollars. 
Tha t  the Board of Commissioners has placed this tax list, containing 

this excess of thirty-nine (39) cents on the one hundred dollars in 
value of the taxable property of the county, in the hands of the 
tax collector, who is about to  proceed to collect the same: (694) 
wherefore the plaintiffs pray, etc. 

I n  answer to  the complaint, the defendant denies that  the value 
of the taxable property in the county of New Hanover, is as much 
as put down by plaintiffs, stating, that  owing to frequent reductions 
in the valuation of property, since the tax list was made out, that the 
value thereof will not exceed six millions of dollars. 

The defendant alleges, that the debt of the county contracted pre- 
vious to  the adoption of the constitution, is as follows: Thirty-five 
thousand (35,000) dollars, evidenced by seventy bonds, due 1st Jan- 
uary, 1879, with interest payable semi-annually in gold, and which 
will amount to  about twenty-five hundred (2500) dollars in currency; 
and the further sum of about fourteen thousand (14,000) dollars due 
and owing by said county, and incurled, as U I ~ :  Buard hab bee11 ill- 
formed, for the payment of divers debts and liabilities, contracted 
before the adoption of the constitution of 1868. 

I n  regard to  the "floating debt," alleged by the plaintiffs to have 
been contracted since the adoption of the Constitution, and the levies 
made by the Commissioners in excess of the constitutional limitation, 
and the appropriation of the aggregate so levied, to  specific purposes, 
the defendant denies the allegations as set out in the complaint, and 
in explanation thereof, states:-That at a meeting of the Board on the 
7th July, 1876, the following order was voted, to-wit: 

"TVhereas, i t  is necessary to  levy sufficient taxes to  meet the current 
expenses of the county of New Hanover, and to pay the debts created 
by the county authorities and the interest on the said d e b t a l l  created 
for the necessary expenses of said county: and whereas, the valuation 
of real property in the township of Wilmington, has been reduced to 
the amount of seven hundred thousand (700,000) dollars, through 
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the general reduction of values; i t  becomes necessary for the Board 
to  levy the following taxes for the year 1875, viz: For current 

(695) expenses, on the one hundred dollars of value of real and per- 
sonal property, thirty-five (35) cents ; for the payment of county 

debts and interest on the same, created for necessary purposes and old 
debts, on the one hundred dollars value of real and personal property, 
thirty-seven (37) cents. And a t  a meeting of the Board, he?d - 
day of October, 1875, the following order was passed, to wit: The 
foregoing order was amended by striking out the words "thirty-five," 
and inserting in lieu thereof, the words "twenty-eight and two-thirds," 
and the tax list mas ordered to be accordingly reformed. And it was 
further ordered, that  the foregoing order be further amended, so as 
to express the true intent and meaning of the Board, in this; That 
it mas the purpose of the levy, (made by the Board the 7th July,) t o  
set apart the sum of thirty seven cents of the same, for the payment 
of the old debts and the interest thereon, "it having been made to 
appear to  the Board a t  the time of the levy aforesaid, tha t  the whole 
amount of such old debts and interest, due and p a y d l e ,  x a s  about 
the sum of sixteen thousand five hundred (16,500) dollars"; and the 
tax of thirty-seven (37) cents was considered by the Board, to be not 
more than fairly sufficient to raise the sum of sixteen thousand five 
hundred (16,500) dollars as aforesaid. And i t  was further ordered, 
that in tha t  case, if there should be anything remaining of the tax of 
thirty-seven cents, after the payment and discharge of the debts, to  
the liquidation whereof it was appropriated, the remaining sum should 
be set apart  to  create a Sinking Fund, for the payment of the bonds 
of the county, issued for debts contracted previous to the adoption of 
the present Constitution. The defendant further and again states, 
tha t  the  tax of twenty-eight and two-thirds (28%) cents, on the one 
hundred dollar of taxable property, was laid for the necessary and 
indispensible expenses of the county government ; and that  the tax of 
thirty-seven (37) cents on the same, was for the payment of old debts, 

and the creation of a Sinking Fund, to  meet the payment of 
(696) the bonds issued for debts made before 1868, a t  their maturity. 

The defendant denies that there is any floating debt against 
the county, made in 1875, or contracted since the  adoption of the 
Constitution, unless it be for some scattering claims, the certificates . 

for which have not been presented to the Treasurer for payment. The 
defendant alleges that  the tax of twenty-eight and two-thirds (28%) 
cents is sufficient for the payment of the same, the aggregate amount 
not being greater than usually, and of necessity, exists, in the ordinary 
administration of the government. 
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A number of affidavits were filed, chiefly for the purpose of showing 
the nature of the debts of the county, whether old, (contracted before 
July, 1868,) or new, contracted since the adoption of the Constitution, 
and which, for the purposes of the decision in this case, i t  is deemed 
unnecessary to  set out. 

His Honor, upon hearing the complaint, answer and affidavits, 
and the former order, vacated the restraining order granted upon 
the first application of the plaintiff, and refused to continue the 
injunction. 

From this judgment, the plaintiffs appealed. 

M .  L o n d o n  a n d  A. T .  & J .  L o n d o n ,  for appel lants .  
Russe l l  a n d  W .  S. & D. J .  D e v a n e ,  contra.  

BYNUM, J. The judgment of the court below, vacating the restraining 
order, must be affirmed. It admits of no dispute now, that  taxation for 
State and county purposes combined, cannot exceed the constitutional 
limitation, for their necessary expenses and new debts. It is equally 
well settled, that  there is no limitation of the power of taxation, upon 
either State or county, for the payment of their lawful debts, created 
prior to the adoption of the Constitution. If what are often miscalled 
the "necessary expenses" of a county exceed the limitation prescribed 
by lam, the necessity cannot justify the violation of the Con- 
stitutim. In  such cases two remedies are open to the county. (697) 
One is t o  apply to  the Legislature, if the tax is required for a 
special purpose. The Constitution, Art. V, Sec. 7, empowers the Legisla- 
ture in such cases to give a special approval for an increased levy. The 
other and better way, however, is to reduce t h e  expendi tures .  The 
old proverb, "cut the garment according to the cloth," has in it  much 
practical wisdom. It is illustrated every day in private life, and 
is the foundation of indiridual integrity, contentment and success. I n  
every relation of wholesome life, men adapt their wants and expendi- 
tures ta  their income. No good reason can exist why the same obli- 
gation does not rest upon corporations, and is not equally as prac- 
ticable. Xnstead of which, as things now go, those who are entrusted 
with other people's money and property, whether States or counties, 
instead of practising prudence and economy in the discharge of their 
trust, seem emulous of each other in extravagance. The end of such a 
course Is easily seen, and must be one of disaster and disgrace. 

This ir  one of many cases now before the court, where the tax-payer 
is claiming the protection of the law against the onerous, growing and 
oppressive weight of taxation. I n  regard to  the payment of the old 
debt, this court has no power to  interfere with the discretion of the 
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Board of Commissioners as to  the time of payment, or other details in 
the levy and collection of taxes, where they are not more than sufficicnt 
t o  discharge the whole debt. The power of the Board is express and 
plenary. "To provide by taxation or otherwise, for the prompt and 
regular payment, with interest, of any existing debt due by bond or 
otherwise, from any county, except a debt, or the interest on any debt, 
contracted directly or indirectly in aid or support of the rebellion." 
Bat. Rev., Chap. 27, Sec. 8. It is not disputed that  the county of New 
Hanover owes an old bonded debt of $35,000, bearing interest, and 
we are satisfied, also, that  the debt of ten thousand dollars, due to  the 

bank of New Hanover, being the sum borrowed to pay an old 
(698) debt, is itself an old debt, in the sense of the Constitution. I t  

is the duty of the commissioners to  levy and collect a tax suffi- 
cient to  pay this and every other old debt now due. It is also their 
duty t o  pay the accrued interest upon the bonded debt of $35,000. 
It is, however, not their duty to  pay any part of the principal of this 
latter debt until 1879, when i t  becomes payable. Yet this bonded 
debt is now due, and became so when i t  was contracted, though the 
time of payment is deferred. Unquestionably, the county, just like 
an individual debtor, may anticipate the day of payment, and pay 
the debt before compellable by suit to  pay it. It is always lawful, and 
often the highest wisdom, to  do so, especially where the debts are 
large, and their entire payment a t  one time would be more burdensome 
than payment in installments, a t  convenient intervals. This is a 
matter for the consideration of the Board of Commissioners. They 
are invested by law with the power and the discretion. When the 
power is not illegally exercised, the courts cannot interfere. It is 
alleged in the complaint, that  the tax of thirty-seven cents will raise 
money more than sufficient to  pay the interest upon the bonds and the 
remainder of the old d e b t s t a t e d  by the defendants to  be, in the 
aggregate, $16,500. Admit that  to  be so. It will not pay all the 
bonded debt of $35,000. If there is a surplus, after discharging the 
claim of $16,500, the Board cannot appropriate it  to  their own, or to  
other uses than the payment of the bonded debt. The courts will 
enforce the application of the tax, first, to  the payment of so much of 
the old debt and interest as is now due, and next, the residue to  the 
extinguishment of the principal of the bonded debt. The complaint 
and affidavits do not charge a fraudulent purpose in the commissioners, 
either in the assessment of the tax or in the intended application of 
it. The answer negatives any such purpose. We are to assume, then, 
that  the Board of Commissioners are acting honestly, and in the sup- 

posed discharge of their duties. The question, therefore, is simply 
(699) one of power. That they have the power to  assess and levy 
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taxes sufficient t o  pay the old debt. there can be no doubt. That  
they are illegally abusing their powers, nowhere appears. It follows 
tha t  there is nothing in the case to  invoke the injunctive relief of the 
court. Whether the commissioners are acting prudently in this tax 
assessment, is a question about which minds mill differ. A sinking 
fund may not be the best way of paying the debt. The financial his- 
tory of the country is adverse to  that  policy, and we do not decide 
tha t  the law has conferred upon the County Cominissioners the author- 
ity t o  create a sinking fund. But they undoubtedly have the power 
to  buy up their bonds before payable, and retire so much of the debt, 
and i t  will be a healthy sign if they can do so. 

We hold that  the State tax of 38 cents and the county tax of 28% 
cents on the hundred dollars of valuation exhausts the constitutional 
limitation of taxation for current expenses, and that  the tax of 37 
cents on the hundred dollars of valuation for the payment of the old 
debt is legal, and that  the sum to be realized thereby must be set 
apart and applied solely to the payment of so much of the debt 
and interest as may be now due, and the surplus, if any, must be 
applied in extinguishment of the bonded debt. 

As the Board of Conlmissioners gave rise to this action by the illegal 
assessment, (Which was reduced after action begun to the constitu- 
tional limit,) and as they have not, in their answer, made a clear and 
satisfactory exhibit of the county debt, and their own proceedings 
in relation thereto, they must be taxed with the costs. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Carrow v. Comrs., 74 N.C. 701; Griffin v. Comrs., 74 N.C. 
706; French v. Wilmington, 75 K.C. 482; Clifton v. Wynne,  80 N.C. 
147; Cromartie v. Cornrs., 87 K.C. 139; Barksdale v. Comrs., 93 N.C. 
476; Board of Education v. Copnrs., 107 N.C. 112; Herring v. Dixon, 
122 N.C. 423; R .  R .  v. Comrs., 148 N.C. 234; Tarboro v. Xtaton, 156 
N.C. 512 ; Moose v. Comrs., 172 N.C. 465 ; Bennett v. Comrs., 173 N.C. 
628; R .  R.  v. Cherokee County, 177 N.C. 90; R .  R. v. Comrs., 178 
N.C. 452, 453; Kornegay v. Goldsboro, 180 X.C. 448, 450; Proctor v. 
Comrs., 182 N.C. 59; Huneycutt v. Comrs., 182 N.C. 322; Person v. 
Wat t s ,  184 N.C. 538; Wol fe  v. Mt.  Airy, 197 N.C. 452; Glenn v. Comrs., 
201 N.C. 236,238,240; Power Co. v. Clay County,  213 N.C. 703. 
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(700) 
SAMUEL T. CARROW v. THE BOARD O F  COMMISSIONERS O F  BEAU- 

F O R T  COUNTY. 

(For the Syllabus, see the next preceding case of Bre?rell and X e R a e  2;. T h e  
Commissioners of S e w  Hanocer,  ante,  page 692.) 

CIVIL ACT~ON for an Injunction, heard before Moore, J., at  Fall Term, 
1875, of the Superior Court of BEATFORT County. 

The action was brought by the plaintiff in his own behalf, and in 
behalf of all other taxpayers, etc., to restrain the collection by the 
defendant, the Board of Commissioners of Beaufort County, of the 
excess of tax levied by the defendant over and above the amount 
allowed by law. 

The folloa-ing are the facts found by the court: The defendant has 
levied a tax which, together with the State tax of 40 cents on the $100 
valuation, amounts to  $1.14 on the $100 valuation, being an excess of 
47% cents over and above the supposed limitation in the Constitution 
of 66% cents on $100 valuation. 

The l w y  made by the defendant on property is absolutely necessary 
to  pay the expenses of the county, and that  26% cents, the unappro- 
priated portion of the supposed limitation not taken by the State, is not 
sufficient to pay as much as one-third of the expense of the county for 
one year. 

There is an  existing debt against the county, contracted since 1868 
of about $8,000. Tlle current expense of the county froin year to  year 
is from $13,000 to $15,000. 

The defendant endeavored to obtain possession of the revenue act 
before the General Assembly adjourned, but failed to  do so, and could 
not ascertain to  what extent the supposed limit had been exhausted. 

Tlle defendant has observed the equation, and levied a tax of $3.42 
on the poll. The tax levied does not exceed double the  State tax. 

Upon thc hearing the court granted an order to  the  following 
(701) effect: tha t  the defendant be enjoined from collecting for county 

purposes beyond t-c\-enty-six and two-thirds cents upon the hun- 
dred dollars valuation of property, and eighty cents upon the poll. 

From this order the defendant appealed. 

Fozcle, for appellant. 
Gillinm (e: Pruden, contra. 

R o ~ i u ~ n - ,  J. The only question presented in this case, is decided in 
French and APcRae v. Com?nissioners of S e w  Hanoz!er, ante, 692. It 
is unnecessary to  repeat the reason there stated. 

PER CCRIAN. Judgnlent accordingly. 
524 
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W. IT. GRIFFIS AND OTHERS. TAX PAYERS, ETC., Y. THE BOARD O F  
COXMISSIONERS OF PASQUOTANK COUNTY. 

(See the Syllabus in the preceding case of French and JfcRae v. The  Comrms- 
sioners of  Wew IIanower County, ante, page 692.) 

The County Commissioners of Pasquotank had no authority in 1873, to levy 
taxes exceeding the Constitutional limitation, under and by virtue of the 
provisions of a n  Act of the General Assembly, passed in 1869, and per- 
mitting such excess to the amount of twenty thousand dollars, when it 
appears that  since the passage of that act, the Commissioners have levied 
over twenty thousand dollars for rarious objects, without regarding the 
limit and equation fixed by the Constitution. 

This was an application for an INJUNCTION, to restrain the defend- 
ants  from collecting certain taxes, heard by E w e ,  J., a t  Chambers, on 
the  19th day of November, 1875. 

The plaintiffs, for themselves and for all others who would (702) 
come in and be made parties to  this proceeding, alleged tha t  the 
defendants in the month o f ,  1875, levied upon the taxable prop- 
erty of Pasquotank County, a tax of one liundred cents on the one hun- 
dred dollars of taxable property, which exceeds the h i t  fixed by the 
Constitution by eight thousand dollars, or seventy-three and one-third 
cents on the hundred dollars of taxable property. 

Tha t  the tax levied on the poll by the defendants, was only eighty 
cents, less than the amount levied on one hundred dollars valuation of 
property, in direct violation of Art. V, sec. I, of the Constitution; and 
tha t  the defendants had no right under the Constitution to  levy more 
than eighty cents on every three hundred dollars valuation of property, 
t h a t  being the sum levied on the poll. 

Tha t  the defendants in their order declare, tha t  seventy-six cents of 
the  one hundred levied, is to  be used for ordinary county purposes, and 
the remaining twenty-four cents for the support of the poor; tha t  said 

1 tax was not levied by the defendants to pay debts of the county con- 
tracted prior to the adoption of the present Constitution, nor for any 
special purpose approved by the General Assembly; nor werc such taxes 
levied to  defray the necessary expenses of the county. 

That thc State tax on property and polls in the county of Pasquotank 
for the year 1875, was $5,765.23 for every and all its purposes. while 
tha t  levied for county purposes, was $12,326.64, an amount mucli more 
than double that  levied by the State. Tha t  the taxes on property 
amount to $11,339.05, while that  on polls only amount to  $987.59, which 
is wholly iniquitous and unjust, and must have been known to the 
defendants a t  the time. 



IN THE SUPREME COURT. [74 

Tha t  the  proposition to levy this tax mas never submitted to a vote 
of the  people; tha t  the defendants have exceeded the constitutional 
limit of taxation, by the sum of seventy-three and one-third cents on 

the one hundred dollars valuation of property; and tha t  they 
(703) have ordered this unjust and oppressive tax t o  be collected. 

His Honor, upon the plaintiff's giving bond, ordered a restrain- 
ing order to  issue to defendants until the  hearing; a t  the same time 
requiring the defendants to  show cause by the 13th of November, 1875, 
why the injunction should not be made perpetual. 

The defendants answered, denying the material allegations of the 
plaintiffs, and contended: That  Art. IV, Sec. 1, of the Constitution, 
imposed a limitation only on taxes levied by the State, and not on taxes 
levied by the counties; that  the only restriction upon taxation by the 
counties is contained in Art. V, Sec. 7, of the Constitution; which pro- 
vides tha t  the taxes levied by the Commissioners of the several counties 
for county purposes, shall never exceed the double of the State tax, 
except for a special purpose, and with the approval of the  General 
Assembly; and the defendants aver, tha t  they have conformed strictIy 
to  said See. 7, Art. V, in making the  levy conlplained of. 

The defendants say, that the aggregate of the State tax levied in 
said county in 1875. was thirty-eight cents, and not forty cents as  
alleged; and tha t  under said Sec. 7, Art. V, and under an act of the  
General Assen~bly, they have full authority to  make the levies as they 
did in the  said year. 1875. They admit tha t  they levied a tax of one 
hundred cents on the one hundred dollars valuation of taxable property, 
but deny tha t  by so doing they exceeded the amount they were author- 
ized t o  levy, seventy-three and one-third cents on said valuation as 
alleged, or any other sum. On the contrary, the defendants aver tha t  
seventy, of said one hundred cents, were levied for county purposes, 
and not exceeding the double of State t ax ;  they had a right, under 
See. 7, Art. V, of the Constitution, and also by virtue of the provisions 
of an act of the General Assembly, ratified 9th of April, 1869, (Chap. 

142, L a m  of 1868-69,) to levy the same; tha t  twenty-four cents 
(704) of said tax was for the special purpose of supporting the poor, 

under the express authority of the act above referred t o ;  and that  
the remaining six cents T a s  a tax to  pay the interest and part  of the  
principal of certain bonds outstanding against the county, and repre- 
senting a debt contracted prior t o  the adoption of the  present Consti- 
tution of the State;  and tha t  the taxes levied were essential and neces- 
sary for the  purposes recited. 

The defendants admit the levy of eighty cents tax on the poll, and 
tha t  the same is less than that  levied on the hundred dollars of property, 
but they deny that  this is in violation of the constitutional provisions 
referred to. 

526 
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The defendants contend, that  under the act of the General Assembly 
referred to, that  they had a right t o  levy the sum of twenty thousand 
dollars ($20.000.00) more than double the taxes levied by the State, 
and that  by virtue of said act, they have heretofore only levied twelve 
thousand, four hundred and twenty-six dollars and forty-one cents, 
($12,426.41,) in excess of double of said tax;  and that  the amounts 
levied in 1870 and 1871 was for the purpose of paying debts contracted 
before 1868; and that  thus no part of the twenty thousand dollars 
($20,000,) authorized to  be raised, has been expended for the specific 
purposes designed and recited in said act. 

His Honor, upon the hearing of the complaint and answer, and argu- 
ment of counsel, delivered the following opinion and judgment: 

1. That  for the purpose of paying the debts of the county, contracted 
prior to  the adoption of the Constitution in 1868, taxes may be levied 
by the Commissioners without regard to the constitutional limitation 
and equation; they are therefore allowed to collect the six cents on the 
one hundred dollars valuation of property levied by them in 1875 for 
tha t  purpose. 

2. Tha t  for the payment of debts contracted since the adoption of 
the Constitution, and the other expenses of the county, the constitu- 
tional limitation and equation between property and poll must 
be observed and fo l lo~ed .  And as the defendants this year (705) 
(1875,) have levied eighty cents on the poll, they are allowed t o  
collect twenty-six and two-third cents on the one hundred dollars valu- 
ation of property, (that being one-third of said poll tax) ; and as t o  the 
excess over these two amounts, they are restrained and enjoined from 
collecting. 

3. It is found as a fact by the court, that  the county commissioners 
have levied and collected since April, 1867, fifteen thousand dollars 
($15,000) to  pay the debt of the county existing a t  that  time; and for 
purposes other than paying the outstanding obligations of the county a t  
tha t  time, have collected twenty-seven thousand, one hundred and 
ninety-seven, 32-100 dollars, ($27,197.32,) both of which amounts were 
levied and collected without regard to  and in excess of the limitation 
and equation provided for in the Constitution. 

It appearing therefore, that more than twenty thousand dollars, 
($20,000,) have been levied and collected for purposes other than for 
the payment of the outstanding obligations of the county in April, 1869, 
without regard to  and in excess of the constitutional limitation and 
equation, in regard to poll and property: I t  i s  considered by the court, 
as a conclusion of law, from the above facts, that  the defendants have 
no further authority to  make levies of taxes under the special act of 
April, 1869. And the defendants are therefore ordered to  collect of 

527 
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the taxes levied this year, (1876,) the six eents on the hundred dollars 
valuation of property, to  pay the debt of the county, contracted prior 
to  the adoption of our existing Constitution, without regard to the h i -  
tation or equation therein contained; and then to  collect twenty-six 
and two-third cents on the one hundred dollars valuation of property,- 
one-third of the eighty cents poll t ax ;  and as to the excess over these 
amounts, the defendants are hereby enjoined and restrained from 
collecting. 

From this ruling and judgment by his Honor, the defendants ap- 
pealed. 

(706) Pool, for appellants. 
Gilliam & Pruden, contra. 

Ronxax, J. The principal question presented in this case is that  
decided in French and McRae 2;. Commissioners of S e w  Hanover, ante, 
692. For the reasons stated in the opinion in tha t  case, we think the 
Commissioners in this case have no power to  levy a tax exceeding 
twenty-six and two-thirds cents on the hundred dollars of valuation, or 
a poll tax exceeding two dollars. 

We also concur with the  Judge below, tha t  the Coinniissioners have 
exhausted their powers of taxation under the special act. 

Let this opinion be certified. 
PER C U R I . ~ .  Judgment affirmed. 

Cited: Board of Education 2 1 .  Comrs., 107 N.C. 112; R. R. v.  Comrs., 
178 K.C. 453. 

THE RICHMOND & DANVILLE R. R. GO.. N. C. DIVISION, v. CURTIS 
H. BROGDEN, GOVERNOR, ETC., ARD OTHERS. 

The General Assembly has no right to confer upon the Governor, Treasurer 
and Auditor, the power to value the tangible, real and personal property 
of a Railroad corporation; for such power is rested by the Constitution 
in the Township Board of Trustees alone, and cannot be taken from them. 

The franchise of a corporation is property; and the franchise of a railroad 
corporation should be assessed for taxation separate and apart  from its 
other property, and without taking such other property into consideration. 

A dividend of fifteen or twenty per cent, paid in Confederate money, is not 
such a diridend as  T a s  contemplated in the charter of the N. C. Railroad 
Company, in exempting the real estate of the company from taxation, 
until the dividend of profits of said company shall exceed six per cent.; 



N. C.] JANUARY TERM, 1876. 

nor is the six per ce?zt, rent receil-ed from the Richnlond & Danville 
Railroad Company, such a dividend of profits. 

CIVIL ACTION, for an Injunction, heard before Watts, J., a t  June 
Term, 1875, of TAKE Superior Court. 

The allegations of the conlplaint are substantially as follows: The 
plaintiff 1s a corporation, existing under the laws of the State of Vir- 
ginia, owning and controlling railroad lines in that State, and in North 
Carolina. 

The North Carolina Railroad Company, by virtue of authority con- 
ferred by its charter, leased its property and franchises to the plaintiff 
for thirty years, and under the provisions of said lease, i t  is the duty 
of the plaintiff to pay all taxes accrued on the Korth Carolina Railroad 
Company, not to exceed ten thousand dollars in the aggregate. 

The defendant, Curtis H. Brogden, is Governor of thc Statc of North 
Carolina, the defendant, John Reilly, is Auditor, and the defendant, 
David A. Jenkins, is Treasurer of said State, having been in- 
cumbents of their respective offices since the first day of January, (708) 
1873. 

By an act entitled "An Act to provide for the collection of taxes by 
the State and several counties of the State on property, polls and 
income, Chap. 115, Laws 1872-73, re-enacted by Sec. 10, Chap. 133, 
acts 1873, i t  was made the duty of the President of the plaintiff corpora- 
tion, to give in the value of the franchise of the X. C. Railroad Com- 
pany, on the day fixed by said act, for giving in taxable property t o  the 
Treasurer of the State, and the same to be assessed by the Treasurer, 
the Auditor and the Governor of the State, and their valuation to  be 
returned to the County Commissioners of the counties in which any 
part of said road lies. And it is provided by said act, that  the tax upon 
such franchise, so valued, shall be the same as upon property of equal 
value; and that  the tax collected in each county and township shall be 
in proportion to the length of such road lying in such county or town- 
ship respectfully; and such taxes shall be collected in the same manner 
as other taxes are required by law to be collected, and that  the rolling 
stock of such company shall be valued with the franchise. 

The President of the plaintiff corporation, in accordance with the 
above act, gave in to  the Treasurer of the State a list of all the property, 
distinguishing real from personal property, including rolling stock of 
the N. C. R. R. Co., in the manner and form required by said Treasurer, 
affixing the value to  each item of property. The total real estate, 
including right of way, turn-outs, bridges, depots, etc., was given in at 
$1,530,579.12, and the total personal property, including rolling stock, 
tools, etc., at  $422,262.05. But the President of the plaintiff corpora- 
tion protested in giving such lists: 
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1. That no tax could be lawfully levied on any of the real estate of 
the con~pany, its workshops, right of way, etc. 

2. That no tax could be levied lawfully on the franchise, sepa- 
(709) rate from the said property, and that  the franchise, without the 

real estate, is valueless. 
By  Chapter 32, Sec..5, of an act of the General Assembly, enacted 

in 1854-55, entitled "An act for the con~pletion of the North Carolina 
Railroad," which was duly accepted and is a part of the charter of said 
company. It is enacted "that all real estate held by said company, for 
right of way, for station places of whatsoever kind, and for workshop 
location, shall be exempt from taxation until the dividends of profits of 
said company shall exceed six per centum per annum," and that  the 
contract so made between the State and the corporation plaintiff cannot 
be violated by the State. 

The dividends of profits of the Sor th  Carolina Railroad Company 
have never exceeded six per centum per annum. 

By the terms of the lease from the said company to the plaintiff, the 
plaintiff agrees to pay said company 6y2 per centum per annum on its 
capital stock. Of this amount the North Carolina Railroad Company 
uses more than one-half per cent in payment of interest, creating a 
sinking fund, and other necessary expenses. 

The defendants insist, that in consequence of the payment of 6v2 
per centum per annun] by the plaintiff on the capital stock of said com- 
pany under the lease aforesaid, they have a right, and are legally bound, 
to  estimate the value of said real estate in assessing the value of the 
franchise, and have accordingly, in the year 1872-73, valued the fran- 
chise in an unlawful manner, much more than they would have valued 
the same if the real estate had not been included. 

The corporation plaintiff paid the taxes assessed for the year 1872, 
under protest that the amount was excessive and would be demanded 
back, and also paid the taxes for 1873 in the same manner. 

The plaintiff has petitioned the defendants to  revise their assessn~ents 
of the valuation of said franchise made in 1872 and 1873, and to assess 

the valuation n-ithout reference to  the real estate aforesaid, but 
(710) they have refused to do so, and avow their intention to include 

said real estate in the assessn~ent of 1874, and continually there- 
after. 

The complaint demands judgment: 
I. That  the defendants be restrained by injunction, especialiy until 

the hearing, and thereafter perpetually from including the real estate 
in the valuation of the franchise of the North Carolina Railroad Com- 
pany, or to any degree enhancing the valuation of said franchise by 
reason of its possessing real estate for right of may, for station places 
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of whatever kind, and for workshop Iocation until the dividends of 
profits of said company shall exceed six per centum per annum. 

11. That  defendants be restrained by injunction, specially until the 
hearing, and perpetually thereafter, from assessing the valuation of the 
franchise of said North Carolina Railroad Company. 

111. Tha t  a peremptory mandamus issue to  the defendants, com- 
manding them to revise the valuation of the franchise of said company, 
made in the year 1872, and likewise the valuation made in 1873, and to 
assess said valuation without reference to the possession by said corn- 
pany of any reaI estate, right of way, for station places of whatever 
kind, and for workshop location. 

Upon motion before Henry,  J., a t  Chambers in Wake County, Sep- 
tember 19th, 1874, a restraining order was issued to the defendants and 
they were ordered to  show cause a t  the next rule day why the relief 
demanded by the plaintiff should not be granted. 

At Fall Term, 1874, the defendants filed an answer to  which the 
plaintiff demurred. 

1. Because the admissions therein contained establish the cause of 
action stated in the complaint. 

2. Because the said answer does not deny any material allegation 
stated in the complaint. 

Upon the hearing of the cause the demurrer was sustained and 
the court rendered judgment in accordance with the prayer of (711) 
the complaint. The defendants appealed. 

Attorney General Hargrove and Smi th  & Strong, for the appellants. 
Battle, Batt le & Mordecai, contra. 

SETTLE, J. It is decided in the Wilmington,  Columbia & Augusta 
Railroad Company v. T h e  Board of Commissioners o f  Brunswick 
County ,  72 N. C., 10, and in the Richmond & Danville Railroad Conz- 
pany zl. The Board of Commissioners of Orange County ,  ante, 506, that 
the General Assembly has no right to confer on the Governor, Treasurer 
and Auditor the power to value the tangible real and personal property 
of a Railroad Company, for that such power is by the Constitution 
vested in the township trustees alone, and cannotbe taken from them. 
I n  view of the decisions, the learned counsel of the defendants, admits 
that  the question intended to be presented when this action was brought 
cannot now arise. 

Nor can it  be seriously contended that a dividend of fifteen or twenty 
per cent, paid in Confederate money in 1863-64, was such a dividend 
as is contemplated by the provision exempting the real estate of the 
Company from taxation until the dividends of profits of said Company 
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shall exceed six per centun~ per annunz. hTor can it  be maintained, 
because the Richmond & Danville Railroad Company pays to the 
North Carolina Railroad Company as rent, six and a half per cent 
per annum upon their capital stock, that  that is a dividend exceeding 
six per cent in conten~plation of the charter, for i t  is admitted that the 
North Carolina Railroad Company uses one-half per cent and more, in 
payment of interest, in creating a sinking fund and for other necessary 
expenses. 

NOK as to  the power of taxing the franchise. 
Mr. Justice DAVIS in delivering the opinion of the court in 

(712) lt7ilmington Railroad v. Reid, 13 Wall., 264, says: "Nothing is 
better settled than that  the franchise of a private corporation, 

which in its application t o  a railroad is the privilege of running it  and 
taking fare and freight, is property, and of the most valuable kind, as 
i t  cannot be taken for public use even, without compensation. It is 
true it  is not the same sort of property as the rolling stock, road bed, 
and depot grounds, but it is equally with them, covered by the general 
term 'the property of the Company,' and therefore, equally within the 
protection of the charter." The exemption in the charter of the Wil- 
mington Railroad is larger than in the charter now under consideration, 
the one extends t o  all the property of the Company, whereas the other 
only exempts the real estate held by said Company for ('right of way 
for station places of whatever kind, and for workshop location;" but 
leaves the franchise and personal property of the corporation subject 
t o  taxation. 

Something was said upon the argument as to the manner in which 
the  franchise should be valued. Of course the franchise of running a 
railroad between large cities and through a rich country would be more 
valuable than that  of a short road between unimportant points. The 
franchise of running ferry boats between Il'ew York and Jersey City is 
more valuable than that of running them over the Yadkin River. The 
value of a franchise depends upon divers considerations. And while 
the charter of the North Carolina Railroad Company protects from 
taxation the real estate of the Company until a certain event shall come 
to pass, yet all the privileges conferred by the charter, such as holding 
valuable real estate free from taxation, etc., may be taken into consid- 
eration in estimating the value of the franchise. But in 1874, the 
Legislature passed an act amending the charter of the North Carolina 
Railroad Company, and the Company accepted the amendment. And 
now Mr. Smith contends that  this amendment makes, in substance, a 

new incorporation, and places the charter under the control of 
(713) the General Assembly, by virtue of the Constitution adopted in 

1868. "Corporations may be formed under general la%-e, but 
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dial1 not be created by special act, except for municipal purposes, and 
in cases where, in the judgnient of the Legislature, the object of the 
corporations cannot be obtained under general laws. All general laws 
and special acts passed pursuant to this section, may be altered from 
time to time, or repealed." Const., Art. VIII,  Sec. 1. 

The words of the Constitution confines the power of the General 
Assembly to alter or repeal laws, in the nature of contracts, to  such laws 
as shall be passed after the adoption of the Constitution, and we see no 
reason for construing them differently from the plain import. The 
amendment which is said to have effected this great change does not 
profess to repeal the clause of the charter which exempts the real estate 
of the Company from taxation, and indeed, has no allusion whatever 
to  the subject of taxation. 

So the defendants must maintain that  the slightest amendment to an 
old charter, not professing to  alter or in any manner interfere with its 
most important provisions, works an entire change and puts the whole 
charter at the will of the Legislature. This cannot be so. I n  accepting 
the amendment the Company did not waive any of its privileges under 
its charter, save such as are embraced by the amendment. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

C'ited: R. R. v .  Comrs., 77 S .C .  5 ;  R. R. v. Conzrs., 82 N.C. 262; Belo 
v. Comrs., 82 N.C. 417; R. R. v .  Comrs., 87 K.C. 134. 

A. A. BROWS v. A. L. KEENER. 
(714) 

The Act of the General Assembly. passed a t  its session of 1853-74, and entitled 
"An Act to secure a better drainage of the low lands on Clark's creek 
and Maiden's creek in the counties of Lincoln and Catav7ba," is not un- 
constitutional. 

The public power of a State (which is a part of its general legislative power,) 
extends to the providing for every object, which may be reasonably con- 
sidered necessary for the public safety, health, good order or prosperity, 
and which is not forbidden by some r/estriction in the State or Federal 
Constitution, or by some recognized principle of right and justice found 
in the common law. 

BYNUM, J., dissenting. 

CIVIL ACTIOS, for a pecalty, originally commencing in the Court of a 
Justice of the Peace, wa6 carried before his Honor, Judge Mitchell, at  
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Chambers, in CATAWBA County, and heard 29th of May, 1875, upon 
the following 

CASE AGREED: 

"This was an action of debt, brought by the plaintiff to  recover the 
sum of four dollars from the defendant, for failing to  work on Clark's 
and Maiden's creek, under the act of Assembly, passed a t  the session 
of 1873-74, Public Laws, Chap. 102, and the act amending the same, 
passed by the General Assembly a t  its session, 1874-75, entitled 'An 
,4ct to  secure the better drainage or low lands of Clark's and Maiden's 
creeks, in the counties of Lincoln and Catawba.' 

'(It was agreed by the counsel for both plaintiff and defendant, that  
the requirements of the act had been complied with; and that the points 
mentioned in said act, from the bridge a t  James Caldwell's to the foard 
a t  the creek near the Ann Bost Place, is about eighteen miles: that the 

said creek had been laid off into convenient sections; and that  
(715) the defendant had failed to  work as notified; that said creeks are 

about twenty feet wide, and will average when in bank, about 
two feet deep. That there is a large quantity of low grounds along the 
said creeks, which are wet and marshy, too much so for cultivation. 

"It was further agreed, that  along said creeks a number of the resi- 
dent citizens had chills and fevers." 

Upon the foregoing facts admitted, his Honor affirmed the judgment 
of the Justice of the Peace, which was in favor of the plaintiff. From 
this judgment, the defendant appealed, stating as ground therefor, that  
the said acts above mentioned, were unconstitutional and void, and that 
t,he Legislature had no power to  pass the same. 

Shaw, Hoke and Battle, for appellant. 
M. L. McCorkle, contra. 

RODMAN, J. By the act of 1873-74, Chap. 102, certain persons in 
Lincoln County were appointed commissioners for Clark's Creek, and 
certain other persons, in Catawba County, for Maiden's Creek, to  lay 
off portions of said creeks between certain termini on each, into sections 
of convenient length, and to appoint an overseer for each section. Pro- 
vision is made for the permanence of the commissioners as a body, by 
the filling of vacancies by the survivors. By Section 3 i t  is enacted, 
"that the commissioners shall estimate the number of acres of bottom 
land on said creeks between said termini, belonging to each land owner 
within their respective counties, and each land owner, when required, 
shall furnish one hand for every twenty-five acres (amended in respect 
to  the number of acres by the act of 1874-75,) owned by him, or shall 
forfeit two dollars for each failure, to  be recovered by the overseer of 
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the section, as in case of failure to work on a public road. The hands 
so furnished shall work under the overseer not less than four nor more 
than twenty-four days in each year, at the discretion of the com- 
missioners, "on the channels of said creeks, with power to  (716) 

I straighten the same when necessary, within the bounds of their 
I 
I respective sections, removing obstructions and improving the banks 

thereof, under such directions as said commissioners shall prescribe." 
The other sections are not material for this case. 
1. It will be seen that the acl is defective in failing to  define what 

persons shall work on each particular section, either by authorizing the 
commissioners to  attach all persons living within a certain defined 
district to  each section; or to  name the persons subject to  work on each 
section, as is prescribed by law in respect to  public roads. Probably 
a grant of this power to the commissioners might be implied; but as no 
question is made upon it, we pass it  over. The case agreed is also 
defective, inasmuch as it does not state that  the defendant was an 
owner of bottom land, or had been assigned to any section, or was in 
any way under a liability t o  do the work required. 

As this evident and fatal objection to the plaintiff's recovery was not 
taken by counsel, we assume that  i t  was the purpose of the defendant 
t o  waive it, and t o  rest his defence solely on the ground taken by his 
counsel in argument, vie.: that  the act is unconstitutional. 

2. It is too late t o  question that  the public power of a State (which 
is a part of its general legislative power), extends t o  the providing for 
every object which may be reasonably considered necessary for the 
public safety, health, good order or prosperity, and which is not for- 
bidden by some restriction in the State or Federal Constitution, or by 
some recognized principle of right and justice found in the common law. 
It is unnecessary to  consider a t  present the limits of this extensive 
power, since i t  clearly includes the right to  provide for and compel the 
clearing out not only of such water courses as are naturally navigable, 
but of all such water courses and drains as are not and never 
were navigable, but which are necessary for carrying off the sur- (717) 
plus rain water, thereby promoting the public health, and en- 
abling a considerable portion of territory otherwise uninhabitable to  be 
brought into cultivation. Norfleet v. Crornwell, 70 N. C., 634; People 
21. iMayor of Brooklyn, 4 Const. R., 440; Carter v. Tide Water Com- 
pany, 18 3. J., 54; State v. Blake, 36 N. J. ,  442; Reades v. Treasurer of 
Wood Co., 8 Ohio, N. S., 343. Cooley Const. Lila., Chap. XVI; 2 Dillon 
Mun. Corp., Sec. 506. 

At  an early period, the General Assembly of North Carolina, by an 
Act (Rev. Code, Chap. 100) entitled "Rivers and Creeks," recognized 
the power and duty of the State, to  open and clear out its inland rivers 
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and streams, and gave to  the County Courts powers in that  respect 
similar to those for opening and repairing roads. That  Act also pro- 
hibited obstructing the passage of boats in such streams by felling trees. 
Before and since the Revised Code, very numerous Acts have been 
passed, prohibiting felling trees in particular streams many of which 
never were navigable, or of use, except as constituting the natural drain 
ways of the country. 

The right to  the use of natural drains was in their natural condition, 
for drainage is as much publici juris, as the right to  navigable waters 
for navigation; and a t  common law no one has a right to  obstruct them 
to the injury of another. Krufman v. Greisegner, 26 Pa., 407. 

3. Starting with this doctrine as to  the extent of the police power of 
the State, we proceed to consider the objections made to the Act in 
question. 

The act substantially incorporates certain persons named, and em- 
powers them to determine who are the owners of the bottom lands on 
the creeks named above, and of course what is bottom land, the area 
of ownership and the consequent liability. These corporators, for ought 
that  appears, are strangers to the lands; they form what is called a 
close corporation, keeping up a perpetual succession by electing to fill 

vacancies in the body. The owners of the land have no voice in 
(718) the corporation, and are not required to  be consulted in regard to 

the operations. And no means are expressly provided by which 
any error which the Commissioners may comn~it, can be reviewed in a 
court. 

That the act is objectionable in several respects, and liable to abuse, 
and likely in practice, to lead to much litigation, must be admitted. 
But its wisdom is not the question before us. If it  be within the consti- 
tutional powers of the Legislature, me cannot declare it void. 

I t  is argued for the defendant: Fzrst, That it does not appear that 
the object to  be accoinplished is one of any public utility, however local. 
It was said in Norfleet v. Cromwell, 70 N. C., 634, that  if an object was 
of the class of those which might be of public utility, an act of the 
Legislature was at least prima facie evidence that  the particular object 
contemplated was of that character. 

Whether the object be of public utility a t  all, and whether of general, 
or only of local utility, is for the Legislature to  decide. I n  general, an 
act which authorizes a corporation or public officer to  make an assess- 
ment on the property owners within a given locality, to  pay the expense 
of a certain improvement, must be taken t o  be a legislative declaration 
that the improvement is of public, though of local, utility and benefit. 
No recital or express declaration to  that effect, is usual or can be neces- 
sary, any more than a recital or express declaration that  a railroad (for 
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example) for the building of which a State tax is laid, is of general 
public utility, is usual 01- necessary in its charter, or in the act levying 
the tax. 

I Whether the Act authorizing a local assessment for a local iinprove- 
ment, contains such an express recital or declaration, or not, it is open 
to any one grieved to impeach it as a violation of his private right, and 
if i t  can be made clearly to appear that the object proposed is not, in 
fact, one in ~ h i c h  the public has an interest, and that  the assessinent 
has been made upon persons who have not consented t o  it, and 
are not benefited by the improvenient, or that the assessment (719) 
exceeds the estimated benefit; in all such cases the act is, in 
effect, the taking of one man's property for the benefit of another, and 
beyond the constitutional power of the Legislature. The courts are 
bound to declare such an act void. Cypress Pond Drainage Co. v. 
Hooper, 2 Metcalf, (Ky.) 350; Coster v. Tide Water Co., 18 X. J., 54; 
State v. Blake, 36 K. J., 442. 

I n  this case the object proposed is certainly of a class which inay be 
of public local utility, and there is no evidence to  show that in fact it 
is not. I n  the absence of such evidence, me cannot presume that  the 
Legislature acted illegally. There is nothing in the record in the case 
t o  justify the court in declaring that the cleaning and straightening 
these creeks did not tend t o  promote the health and welfare of the 
public in that locality, and was not of public, as distinct from inere 
private advantages. 

Xecondly. That the rslte of taxation should be upon each land owner 
within the locality, according to the benefit that it may be estimated 
he will receive, and not according to the number of acres he may own. 
Different tracts may be benefited in very different degrees, and some 
may be even damaged. And further, that the amount of work which 
may be required to be done is not limited by the estimated value of 
the benefit, but inay exceed it. 

The rule suggested would certainly seem in general to be the just and 
equitable one, when the value of the benefit to be received can be calcu- 
lated with reasonable certainty. 

There are, however, nunierous authorities in this State and others, 
which hold that the Legislature is not obliged to adopt it, but may 
assess the owners of the land to be benefited according to the acres 
owned by them respectively, or by some other rule not evidently un- 
equal and unjust. 

I n  Buncombe Turnpike Co. v. McCarson, 18 N. C., 306, the Legisla- 
ture had chartered a company with power to  build a turnpike and take 
tolls. The act required all men living within two miles of the 
road t o  do a certain amount of work on i t  under a penalty in (720) 
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case of failure, and exempted such persons from tolls, giving them, 
however, no choice to pay tolls in lieu of the work if they should prefer 
to do so. The act was held constitutional. 

I n  Wilmington v .  Yopp, 71 N.  C., 75, the corporate authorities of the 
city required each owner of a lot fronting on a certain street to pave the 
sidewalk in front of his lot under a penalty, and this by-law was sup- 
ported. Cases to  the same effect with this in other States are too 
numerous to be cited. 

In  Egyptian Levee Co. v. Hardin, 27 Mo., 495, the case was that the 
Legislature of Missouri had incorporated the land owners of a certain 
district of low land, with power to raise levees and cut canals for the 
purpose of reclaiming the lands from inundation, and empowered the 
company, in order to meet the expense, to tax the land not over fifty 
cents per acre. The constitution of Missouri contains a clause similar 
to that in ours, requiring uniformity of taxation. But i t  was held that 
this was not a tax, but an assessment to which the rule did not apply, 
and the act was sustained. See also Ruve v .  Treasurer of Wood County, 
8 Ohio N.  S., 333. 

Thirdly. That there is no provision that  the assessment in labor shall 
not exceed the value of the estimated benefit to  the land in respect to 
which it is required. 

This objection might have been made in the Buncombe Turnpike 
case, but i t  does not appear to have occurred to either the counsel or 
the court. On that account we do not consider the decision in that case 
as being an answer to it. What was not considered, cannot be said to 
have been decided. 

We think, however, that the mere possibility that such may be the 
case, will not justify us in declaring the act in question void, When 
such a case shall be presented, i t  will be time enough to consider it. 
We have no such case now. 

Fourthly. That no provision is made for the compensation of 
(721) any land owner who, instead of being benefited, is damaged by 

the improvement. It will suffice to say, that although such a 
provision might have been proper, it was not essential. If such a case 
shall occur, the party injured can obtain redress under the general law, 
by action against the corporation or its members, according to the 
nature of the case. It is not for us to point out the manner of the 
remedy. 

Fifthly. That  no provision is made by which any errors which the 
commissioners may commit, either in determining what are bottom 
lands, or who are the owners of such lands, may be brought into a court 
for correction. 
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It is clear that  before a recovery can be had for any penalty all the 
facts necessary to  show the liability of the defendant must be alleged 
and proved. 

And if the commissioners shall commit any error to the injury of 
any one, which cannot be corrected by the ordinary process of law, i t  is 
settled that the proceedings of all persons acting in a quasi judicial 
character, may be brought before the courts for review by certiorari. 
State v. Bill, 35 N. C., 373. 

Our opinion in the present case is, that  the plaintiff is entitled to  
recover. 

PER CURIAM. Judgment affirmed. 

Cited: Gamble v.  McCmdy ,  75 S.C.  512; Pool v. Trezler, 76 N.C. 
297; W i n d o w  21. Winslou,  95 N.C. 28; H z ~ t t o ~ z  v. Webb,  124 X.C. 757; 
Porter v .  Arzs t ro~zg ,  139 N.C. 180; Durham v. Cotton Mills, 141 N.C. 
644; Lang v. Developmerlt Co., 169 N.C. 664. 

GIDEON PERRY AND OTHERS V. H. M. TUPPER. 
(722) 

What amounts to a voluntary withdrawal of members from a religious asso- 
ciation, is a question of law; and the exclusion of evidence, tending to 
establish certain facts from which the legal inference might be drawn, 
that  there was no withdrawal on the part of the plaintiffs from the 
"Second Baptist Church of Raleigh," but that  they still continued to be 
officers and members thereof, was error, which entitled the plaintiffs to 
a new trial. 

That  the plaintiffs, as  officers and members of the "Second Baptist Church 
of Raleigh," met for worship and the transaction of business, in another 
and different house from the church edifice of that association, makes no 
difference in determining who are the Second Baptist Church, and whether 
or not the plaintiffs have dissolved their connection with the association, 
when i t  is not required by its laws to meet in any particular house or 
place, except that the members thereof shall reside, and the meetings 
thereof shall be held, in the city of Raleigh. 

CIVIL ACTION, tried before Wat t s .  J., at Fall Term, 1875, of the Supe- 
rior Court of WAKE County. 

The complaint alleges substantially the following facts: 
Tha t  the plaintiffs, Gideon Perry, Joel Evans, Abram Nichols, Hii- 

liard Williams and Ed. Jones, are the trustees of the Second Baptist 
Church of the City of Raleigh, duly elected according t o  t.he usage of 
said church. 
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The plaintiffs, Gideon Perry and Abranl Nichols, together with Bev- 
erly Stanly, hlerritt Williams and Frederick Dunn, were on the 31st 
day of March, 1866, the predecessors of the plaintiffs as  said trustees. 

As such trustees, a t  the tiine last aforesaid, they entered into a con- 
tract in writing, (in which the said Beverly Stanly is by mistake called 
Beverly Stewart) with the defendant Henry M. Tupper, for the pur- 
chase of the lot of land on which the Second Baptist Church of the 
city of Raleigh, is now located. 

On or before the 27th day of December, 1869, the said contract 
(723) having been complied with upon the part of the said trustees and 

their successors, the defendant Henry M. Tupper, and his wife 
Sarah B. Tupper, executed a deed conveying said lot of land to Joel 
Evans, Robert Hinton, Eardy  Cross, Alexander Chapman, and Ed. 
Jones; the said Evans, Cross and Jones being plaintiffs in this action. 

Said deed m-as made to the persons aforesaid, as "Trustees of the 
Raleigh Institute and Second Baptist Church of the city of Raleigh," 
whereas it should have been made to them only as trustees of the 
Second Baptist Church. 

Under said deed, the plaintiffs and their predecessors have continued 
t o  hold said property as trustees, except as hereinafter stated, and have 
never pretended to hold the same as trustees of the Raleigh Institute. 

It is pretended by the defendant that  on or about the 11th day of 
March, 1871, Joel Evans, Robert Hinton, Chapman Alexander and 
Hardy Cross, representing themselves to be the trustees of the Second 
Baptist Church, executed to him a paper writing, purporting to be a 
lease of said premises, or a part thereof, for the term of nine hundred 
and ninety-nine years, the said instrument being without consideration, 
and having no seal attached thereto. 

The plaintiffs have been informed and aver that  said paper writing 
was not executed by the said Joel Evans and Hardy Cross, and that if 
their names were placed thereto by their consent, it mas under a niis- 
apprehension as to the nature and terms of said instrument, and from 
the confidence they had in the defendant. 

The plaintiffs are not acquainted with any person of the name of 
Chapman Alexander, and aver that no person of that name has ever 
been a trustee of said church. Said persons did not constitute the entire 
Board of Trustees of said church, a t  the tiine aforesaid, and had no 
authority to lease said property; and if said instrument had been 
executed by all the trustees of said church, the same would have been 

void. 
(724) After said contract of purchase, the Second Baptist Church 

erected their church edifice upon said lot, and for a considerable 
length of time, the defendant was pastor thereof, and continued to  exer- 
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cise the duties of his office until the 20th day of October, 1872, when, 
by regular proceedings and action of said church, he was dismissed from 
his office. Until the defendant  as so dismissed, the existence of the 
said paper writing of the 11th of March, 1871, was entirely unknown 
and unsuspected by the said church. Some time in the year 1871, a 
proposition to  lease the back room of the church to the defendant, for 
school purposes, was made, and rejected by a large majority of the 
members of said church. 

About 1873, the defendant and a small faction of the church obtained 
possession of said church edifice without authority, and held the same 
without regard to  the rights of said church. 

On or about the 5th day of January, 1874, the plaintiffs caused to  be 
issued n summons against the defendant as a trespasser, which was 
heard before W. Khitaker,  J. P., who decided that  the plaintiffs were 
entitled to  possession, and thereupon they mere put into possession of 
said edifice by the process of the court. 

That  an appeal was taken thence to the Supreme Court of North 
Carolina. and under the order and decree of said court they have been 
required to restore to the defendant the possession of said land and 
church edifice since the commencement of this action. Said writ of 
restitution was ordered, not upon the merits of the case, but because 
the  plaintiffs had obtained possession thereof under the judgment of a 
Justice of the Peace, which was, in the opinion of said court, improperly 
rendered. 

The complaint demanded judgment: 
1. That the defendant, H. M. Tupper, be required to restore said land 

to the plaintiffs. 
2. For a reasonable r e ~ t  of said premises. 
3. For costs, etc. 
The defendant filed an answer, of which the following are the (725) 

material parts: 
Tha t  i t  is not true that  the plaintiffs are the trustees of said church, 

nor hare  any of them been such trustees since the year 1872. 
It is not true that the conditions of the first mentioned deed had 

been complied with, nor tha t  the entire purchase inoney had been paid. 
One of the five notes mentioned in said deed and part  of another had 
been paid. 

A church nieeting was held on the 28th day of December, 1867, a t  
which the defendant made a proposition to  cancel the notes outstand- 
ing for the residue of the purchase inoney, and to  convey the title to  a 
Board of Trustees known as the "Trustees of the Raleigh Institute and 
Second Baptist Church," so as to obtain funds from the Freedman's 
Bureau. which could only be used for the purposes of education and 
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thus aid in the construction of the building. This proposition was 
accepted; a new Board of Trustees elected; and the deed was made to 
them the next day according to said agreement. 

That  the deed made to the Trustees of the Raleigh Institute and 
Second Baptist Church of the city of Raleigh was drawn in proper form. 

It is not true that the plaintiffs and their predecessors have continued 
t o  hold said property as Trustees of the Second Baptist Church, and 
have never pretended to hold the same as Trustees of the Raleigh 
Institute. 

The said land and premises have been held by proper trustees, chosen 
from time to time, according to the rules and usage of the Baptist 
denomination, and acting as well for the Raleigh Institute as for said 
Church, and in recognition of the trusts for each. 

Funds amounting to  about two thousand dollars were received from 
the Freedman's Bureau, to be, and which were, expended in the con- 
struction of a proper building to  be used for a school and the construc- 

tion of proper rooms therefor. These funds could not have been 
(726) obtained except on the condition of being used for school pur- 

poses. When the last deed was given, a school for the education 
of colored people was kept up in the same story and a part of the upper 
story was used for sleeping apartment. Said school was continued in 
the lower story until the forcible expulsion of the defendants from the 
premises. 

On the 11th day of March, 1871, the said Joel Evans, Robert Hinton, 
Alexander Chapman, (or Chapman Alexander, his true name as he is 
therein called,) and Hardy Cross, being the rightful trustees of said 
church, leased to the defendant and his successors as "Agt. missionaries 
of the Am. Bap. Home Mission Soc.. New York city," meaning the 
American Baptist Home Mission Society, a body duly incorporated and 
organized under the laws of the State of New York, as by a vote of said 
church they were authorized t o  do-"the room or rooms, including the 
whole lower story" of the said "Second Baptist Church edifice, Raleigh, 
for the term of nine hundred and ninety-nine years, to  be used for the 
highest interest of the colored people, in the way of their education 
and elevation." 

The allegations of the complaint, impeaching said lease, are not true. 
The same was made with a full understanding of its nature and pur- 
poses, and to carry out the action of the church and the pledges made, 
under which the deed from the Freedman's Bureau was obtained, and in 
consideration thereof, and for the objects therein declared. 

I t  is not true that the parties executing said lease did not constitute 
the entire Board of Trustees a t  that  time, and had no authority to  make 
such lease. The defendant is advised that  said lease is valid and binding 
in law. 

542 
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It is not true that  the defendant has been dismissed from his said 
office by any action of the church, or under its rightful authority. 

It is not true, as alleged, that  the existence of said deed of (727) 
lease was entirely unknown and unsuspected by said church 
until the defendant was dismissed from his said office. 

It is not true that  in the year 1871, a proposition to  lease the back 
room of the church for school purposes was made and rejected by a 
large majority of the members thereof. 

It is not true that,  in 1873, the defendant and a small faction of the 
church obtained possession of said church without authority, and held 
the same without regard to the rights of said church. 

The plaintiffs have no title to said property, as trustees or otherwise. 
Copies of the smeral instruments referred to in the pleadings, were 

filed as exhibits, but i t  is not necessary for the purposes of this decision 
t o  set them out a t  length. 

By consent, the case was referred to  Joseph B. Batchelor, Esq., to  
hear and determine all of the issues involved. The finding of the 
referee with regard to  matters of fact to  be final, as to  matters of law 
to be subject to  appeal. 

At  January Term, 1876, the referee filed his report of which the 
portions necessary to  an understanding of the case as decided, are 
as  follows: 

"The referee finds as a fact that  in the year 1872, and before 25th 
of September, considerable disturbance had arisen among the members 
of said church, many of them being much displeased with their pastor, 
the defendant. On that  day, a regular meeting was held a t  the church 
edifice in Raleigh. The defendant was present and as Moderator called 
the meeting to order and presided during most of the meeting, calling 
Augustus Sheppard who was assistant pastor, to  the chair when he 
left it. Sherwood Capps who was then Clerk or Secretary of the 
Society was also present and acting as Secretary. The meeting was 
regularly called to  order by the Moderator. After much confusion i t  
separated without having taken any legal action and without any 
motion to  adjourn. The Secretary took with him the book in 
which the minutes of the Society was kept, and being also (728) 
Sexton, closed and locked the church edifice and took with him 
the key. Said Capps then was, and for a long time thereafter, con- 
tinued t o  be, a student a t  the Shaw Collegiate Institute, of which the 
defendant was principal. 

After this meeting a large number of the members of the Society in- 
cluding the plaintiffs, Joel Evans, Hardy Cross, Abram Nichols, Ed. 
Jones and Hilliard Williams, three of these named, being a t  that  time 
trustees of said Church or Society, ceased to attend the meetings of 
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the Society which were held regularly a t  the Church edifice, both for 
worship and the transaction of business; and since that  time, the 
plaintiffs and those members of the Society acting with them, being 
a large number thereof and claimed by the plaintiffs to  constitute a 
majority of the same, have not attended the Church either for worship, 
or the business meetings thereof. Among the number thus ceasing to  
attend were three of the trustees and all of the deacons. One of the 
trustees, Robert Hinton, had removed from this State and had ceased 
to act as a member of the Society, and the fifth trustee, Chapman 
Alexander, continued to act with the defendant and those acting with 
him. 

The said members thus withdrawing, on the 29th of September, 1872, 
met a t  the house of Joel Evans in the city of Raleigh, and from that  
time up to the commencement of this action, (except during a period in 
which they had possession of the church edifice,) have continued to 
hold meetings, both for worship and the transaction of business, on 
the lot of said Evans, procured by them for that purpose, and have 
claimed to be and constitute the "Second Baptist Church, Raleigh," 
which was organized as aforesaid, on the 17th day of February, 1866. 
On the 20th March, 1874, they appointed two trustees from their body, 

to-wit: Gideon Perry and Abram Nichols, in place of Robert 
(729) Hinton and Chapman Alexander, and afterwards called a pastor 

to  officiate for them. 
Since the 25th of September, 1872, the other members of the Society 

continued t o  worship and t o  hold meetings for the transaction of busi- 
ness a t  the church edifice, a t  the regular times, and after due notice. The 
defendant has, during all this time, continued to act as their pastor, 
with the consent and concurrence of the members acting with him. 
These members have kept a regular organization as a religious society, 
with the same covenant and articles of faith which were first adopted, 
and have appointed deacons and filled all vacancies in the offices of 
trustees, and claim that  they were and continued to be the religious 
society known as the "Second Baptist Church, Raleigh," which was 
organized on the 17th day of February, 1866. 

Just before, or after the meeting of the 17th day of September, 1872, 
the defendant said, in a conversation with Hilliard Williams, Joel 
Evans, Abram Nichols and Hardy Cross, that the church was his own, 
and he intended to govern it  as he pleased. If any of them did not 
want to  hear him, they could leave the church. Evans, Cross and 
Williams asked the advice of Gov. Holden as to the course they should 
pursue. 

The withdrawal of the plaintiffs and other members of the society 
as aforesaid, immediately after the meeting of the 25th of September, 
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1872, was voluntary on their part. They were not expelled or driven 
out of said society by the other members thereof, but voluntarily and 
of their own accord withdrew therefrom, and in so far as they could, 
severed their connection therewith. They could have attended the 
meetings of the society, both for worship and the transaction of 
business, if they had thought proper so to do. They were not prevented 
by force from attending and taking part in the business meetings, and 
their right to do so was not denied. . . . 

In  addition to the foregoing facts found by the referee, the 
I plaintiffs offered to prove that certain members of said Society (730) 
/ whose names were given, and others, amounting in number to 
I one hundred and five persons, including the deacons of the church and 
I the trustees, except one, worshipped a t  the house of Joel Evans, after 

the difficulty a t  the meeting of the 25th of September, 1872. That  
they continued to meet principally there, and sometimes a t  other places 
for the transaction of business, and for worship, from that time to the 
present, and kept minutes of such meetings. That they filled vacancies 
in the offices of trustees on the 20th of March, 1874, and that  these 
persons were members of the Second Baptist Church prior to, and on, 
the 25th day of September, 1872, and have remained so ever since. 
That  said persons constitute about two-thirds of the entire membership 
of said Church. 

The object of this evidence was to show where the organization 
known as the Second Baptist Church has been since the 25th day of 
September, 1872, and was, a t  the commencement of this action. 

The defendant objected to the evidence on the ground that  i t  was 
immaterial and irrelevant, since i t  only proposes to show Lhat a major- 
ity of the members of an organized religious association, or corporation 
aggregate, convened a t  another than their usual place of meeting 
without notice to the minority, and there assumed to act as the said 
religious association, or corporation aggregate, which evidence has no 
tendency to prove where the organization known as the Second Baptist 
Church has been since the 22d of September, 1872, and was a t  the 
commencement of this action. 

The evidence was rejected, but in deciding upon the questions of 
fact and law arising in the action, the referee has given to the evidence 
the same consideration as if the facts had been proved by the plaintiff 
and found by him. . . . 

The referee found as a conclusion of law, that "the defendant and 
those acting with him, did constitute the Second Baptist Church of 
Raleigh," organized on the 17th day of February, 1866, and as 
such organization, were entitled to all the proper rights and (731) 
privileges thereof ." 
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The plaintiffs excepted, among other things, t o  the ruling of the 
referee in rejecting the evidence offered and hereinbefore set out. 

Upon the hearing, the court overruled the exception and the plain- 
tiff s appealed. 

The record sent upon appeal to this court is very voluminous, and 
i t  is deemed unnecessary to state other matters than those specifically 
ruled upon by the court. 

Lewis and Fowle, for appellants. 
Haywood and Smith  & Strong, contra. 

PEARSON, C. J .  When a case is under the provision of C. C. P., sub- 
mitted to the Judge to decide facts, as well as law, a novel state of 
things exists. He as Judge, is to admit or reject evidence, and is to 
charge himself upon the questions of law applicable to the case, and 
is then, as jury, to find the facts and render a special verdict. The 
same is the mode of procedure before a referee. 

The referee, in the case before us, commits a grave error in assuming 
that what amounts to a voluntary withdrawal of members from a 
religious association, is a question of fact. 

What amounts to a duress, is a question of law. What amounts to 
undue influence, is a question of law. On the like principle, what 
amounts to a voluntary withdrawal of members, is a question of law. 
The referee erred in not instructing himself clearly upon this question 
of law. Had he done so, he would have seen the relevancy of the evi- 
dence which he rejected. 

The plaintiffs, and those acting with them, aver that they constitute 
the Second Baptist church of Raleigh. That  by the arbitrary and 
high-handed conduct of the defendant, (being colored people and 

unwilling to do any act that might lead to open force on the 
(732) part of a white man, who had acted as their "shepherd," and 

acquired much influence over them,) after the meeting, 25th 
September, 1872, they procured a house, other than the building in 
which for several years they had been accustomed to hold meetings 
for worship and for business, and from which they were expelled by 
the defendant, and continued to  worship and transact business under 
the organization of the Second Baptist church, Raleigh, consisting of 
all of the deacons, all of the trustees, save one, and more than two- 
thirds of the entire association. These allegations, if true, showed that, 
as  a legal inference, they had not withdrawn from the association 
voluntarily, and the evidence excluded by the referee, tended to prove 
the allegations to be true in point of fact. 
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We think the referee also erred in the legal inference, that the house 
in which the meetings of the association was held, made any essen- 
tial difference. The law of the association requires the members 
to reside in Raleigh, and the meetings to be had a t  some place in 
Raleigh, but there is no provision making it essential that  the meetings 
should be held in any house or a t  any particular place, like a statute 
which requires the Legislature to hold its meetings a t  the State House, 
in Raleigh, or the Superior Courts to be held a t  the court houses in the 
several counties. 

The law of this association does not make the place of holding 
meetings a condition precedent to the regularity or legality of the 
action of the association. The legal inference, that withdrawing from 
the accustomed place of worship, supposing i t  to be done with sufficient 
cause, by the deacons, trustees and a large majority of the association, 
is a withdrawal from the association, is not a sound one. That error 
and the others set out entitles the plaintiff to  another trial. 

The referee, after rejecting the evidence on the ground that i t  is 
inadmissible and irrelevant, goes on to say, that  in coming to his con- 
clusions on the questions of fact, he gave t o  this rejected evi- 
dence the same consideration as if i t  had not been rejected. (733) 
We are unable t o  comprehend the idea intended t o  be expressed 

There is error. Report set aside and judgment reversed, and another 
trial ordered. 

PER CURIAM. Judgment reversed, and venire de novo. 

Cited: Vaughan v. Lewellyn, 94 N.C. 479. 

WILLIAM P. BLACKWELL v. WESLEY A. WRIGHT. 

It is no good ground for the re-opening and re-hearing of a case decided a t  
the last term of this court, that  the defendant, in  the opinion and 
judgment of the court, was assumed to be a citizen of North Carolina, 
whereas, in  fact, he was a citizen and resident of Virginia, when the 
place of his residence is immaterial, having no bearing on the point de- 
cided, and the  court, in its opinion and judgment, was not affected by 
that consideration in the least. 

PETITION to rehear the case between the same parties, decided a t  I the last term, and reported in 73 N. C., 310; in which report a full 
statement of all the facts of the case are set out. 

1 The grounds relied upon for a re-hearing are stated in th'e opinion 
1 of the court. 
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Merrimon, Fuller & Ashe, for petitioner. 
J. W. Graham and Jones & Jones, contra. 

BYNUM J. This case was decided at  the last term of the court, and 
is reported in 73 N. C., 310, and it is again before us on a petition to 
re-hear for alleged error in the former decision. The alleged error 

consists in this, that the court in the opinion and judgment then 
(734) rendered, assumed that  the defendant, Wright, was a citizen of 

North Carolina, and doing business in the town of Durham, 
when in fact he was not. 

It is true that the court did so assume, and the record, to which we 
are confined, does not show otherwise. But i t  is immaterial how that 
fact may be, as the opinion of the court was not affected by that  con- 
sideration. The decision rests upon the broad ground that  the trade 
mark of the plaintiff, was not infringed upon by that of the defendant, 
owing to their dissimilarity. It was therefore not material whether the 
defendant was located and doing business a t  Durham or a t  Richmond, 

There is no error. 
PER CURIAM. Judgment re-affirmed and petition dismissed. 

JOHN HARDY, ADM'E., v. THE NORTH CAROLINA CENTRAL RAILROAD 
COMPANY. 

To allow a break in the embankment of a railroad, caused by a storm and 
unprecedented freshet, to remain open for ten hours, without some one 
stationed a t  or near the place to warn passing trains of the danger, is 
negligence which nothing can excuse. 

The track of a railroad, and especially every exposed place, ought to be 
examined after every storm, before a train is allowed to pass ; and if that  
is not done, and injury results, whether to passengers or servants on the 
train, the corporation is liable. 

This was a CIVIL ACTION, for the recovery of damages, tried before 
Henry  J., a t  December (Special) Term, 1875, of NEW HANOVER 

Superior Court. 
(735) The complaint alleges: That the plaintiff is the administrator 

of the estate of Arnold Hardy, deceased. 
The defendant is a corporation under the laws of North Carolina, 

chartered for the purpose of building and carrying on a railroad, and 
on the day of the wrongful act, neglect and default complained of, 
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was operating a railroad between Wilmington and Charlotte, North 
Carolina, and was a common carrier. 

On the 17th day of June, 1874, Arnold Hardy, the intestate of the 
plaintiff, being then on a train of cars of the defendant on his way 
to Wilmington, N. C., by the wrongful act, neglect and default of the 
defendant, and of the servants and employers of the defendant, to-wit: 
the section master of one of the sections of the defendant's railroad, 
whose neglect of duty was and ought to have been known to the 
defendant, slain and kilIed. 

The defendant committed a wrongful act, neglect and default by 
the selection and appointment of said section master, whose negligent 
character was and ought to have been known to the defendant, and 
by the continuation of the said section master in a responsible position 
after his negligent character became known to the defendant. 

The complaint demands judgment for ten thousand dollars damages. 
The answer of the defendant among other things alleges: 
"That on the day alleged in the complaint, the said Arnold Hardy 

was on a train of cars of the defendant as a brakesman, in the em- 
ployment of the defendant. His duty required him to be on the 
platform to tend the brakes while the train was in motion. He was 
then and had been for some time previous in the employment of the 
defendant as brakesnian, receiving the rate of wages usually paid in 
that  employment and with a full knowledge of the risks incident to that  
service. Defendant denied that the intestate of the plaintiff was in- 
jured or killed by any wrongful act, neglect or default of the de- 
fendant, or of the section master of any one of the sections of 
the defendant's railway, or by any wrongful act or default of (736) 
any of the servants, agents or employees of the defendant. 
Denies that the defendant committed any wrongful act, neglect or 
default in the selection or appointment of the said section master, or 
that  the negligent character of the section master was or ought to 
have been known to the defendant, or that he was a person of negli- 
gent character, and avers that he was a competent and careful person 
of suitable skill and experience for such an appointment. 

The defendant used due care, skill and diligence in the construction 
of its railroad; in keeping the same in repair; in ascertaining its condi- 
tion, and in running its trains, and in the selection of its agents, servants 
and employees. Denies that  the alleged death of the intestate of 
the plaintiff was in any way owing to or caused by the negligence or 
carelessness of the defendant, its agents or employees." 

After the cause had been set for trial the plaintiff was allowed by 
the court to amend his complaint, so as to make the third paragraph 
thereof read as follows: "That on or about the 17th day of June, 1874, 
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Arnold Hardy, the intestate of the plaintiff, being then on a train of 
cars of the defendant, on his way to Wilmington, N. C., was by the 
wrongful act, neglect and default of the defendant, slain and killed." 

The defendant objected to the complaint, as amended, for the reason 
that i t  was too general, and did not inform the defendant of the charge 
brought against it ;  and moved that the plaintiff be required to specify 
the act or acts of negligence upon which he relied. 

His Honor held that the complaint was sufficiently specific, and 
ruled the defendant to trial upon the amended complaint. The defend- 
ant  excepted. 

Pleasant Radcliffe, a witness for the plaintiff, testified: He lived 
in Anson County, four miles from Lilesville. The accident ocurred 

in June, 1874. It commenced raining the evening before, and 
(737) rained heavily until about nine o'clock, when i t  began to rain 

very hard, and for two or three hours was the hardest rain he 
ever saw. The heavy rain seemed to extend two or three miles below, 
and about a mile and a half above, where the accident happened. The 
rain did great damage; nearly all the crops were destroyed. About 
forty feet of the wood work and about thirty feet of the earth work of 
his mill-dam were torn away. The mill was about eight hundred yards, 
and his house about three quarters of a mile from where the accident 
happened. His dam had stood there about nine years, and no part of 
the wood work had ever been injured before. There was about twenty 
feet of the defendant's railroad washed out. The train fell in there. 
At  nine o'clock, A. M., the next day, he was a t  his mill. Just before 
10 o'clock, he went to stop the train. He saw i t  coming about sixty 
yards off. He waved his handkerchief, and signed the engineer to 
stop; he saw it, but passed on. He was in about twenty feet of the 
train when i t  passed him. The engineer looked back, but did not 
stop. He did not blow for brakes. He was running faster than usual. 
They always blow brakes down this grade. He was about eight hun- 
dred yards from the place of accident when the trained passed him. 
He did all he could to stop it, but could not. It was an excursion 
train. The engineer could have stopped the train if he had tried. This 
was between nine and ten o'clock, some five or six hours after day 
break. He went as fast as he could to the place of the accident. He 
saw the wreck, the engine was down the embankment, the tender on 
top. One or two cars were off the track, and one had passed entirely 
over the wreck. About twenty feet of the road was washed away, ten 
to fourteen feet deep. The dirt off the culvert was gone. He did 
not think the rocks were washed away. He did not think i t  rained 
after 11 o'clock the night before. It was made about 1855 or 1856, 
and was not then considered large enough by an engineer in charge 



N. C.] JANUARY TERM, 1876. 

of the work. In  size, i t  was about two and a half by three feet. 
Ordinarily a small amount of water passed through the culvert. (738) 
It was a small branch. He never saw the water accumulate 
there. The culvert is now much Iarger; i t  has been rebuilt since the 
accident. This embankment was made several years before the 
track was laid on it. I n  1868 or 1869, Harvy finished up the grading. 
The culvert had given away a t  the lower end. He mended i t  with rock; 
did not tamper the dirt. He did not pack it, nor fill the holes. Rabbits 
used frequently to hide in the holes between the rock and the dirt. 
He  had known Galvin, the engineer, for one or two years. He was 
a careful engineer. As soon as he got to the place, he went to him. 
They were taking him out of the wreck. He said, "I now see what you 
meant by your signs. I took them for salutes, as i t  was a big day." 

One Sinclair testified: He was in the train. The train started from 
Polkton. It rained very hard a t  Polkton the night before. Polkton 
is about twelve miles from the place of the accident. He knew Arnold 
Hardy. He was a brakesman on the train. He was twenty-two or 
twenty-three years of age. He had been on the road more than a 
year. Hardy was the main train hand and baggage master. He stood 
well on the road, was a man of good character. Witness did not 
know what wages the company paid him. Such hands were getting 
$20 to $22 per month. At breakfast Galvin, the engineer, said he was 
going to make up time. It was down grade, and he was running fast 
when the accident occurred. Witness did not see the section master 
that  day. He saw him afterwards on another section. The section 
master was provided with a handcar, and could travel on i t  six or 
seven miles an hour. The section master lived two miles from the 
place of the accident. The section was nine or ten miles. 

One Sharp testified: He had been a railroad man for twenty six 
years. He was section master on this road for nine months. He knew 
Honeycutt, and his section. He was off the road for some time after 
the accident occurred. It is the custom of roads t o  require 
section maskers t o  go aver their sections after all storms, and (739) 
look after its condition. It was a standing order on this road. 
He saw two dead men; the break was ten or twelve feet deep, and 
about sixty feet wide. 

F. M. Wooten testified: He was the conductor on the train. He 
knew Arnold Hardy. He saw him on the train before he died, and 
after the accident. Arnold had charge of the baggage car, and was 
a brakesman. He was a very reliable man, and had been with the 
witness six months. Hardy did not live more than three hours. He 
was twenty-five or thirty years of age. His health was good. He was 
regular in the discharge of his duties. Witness had no notice that  
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the road was washed up, and did not see Radcliffe that morning. The 
train was running a t  the usual rate, not over sixteen miles an hour. 
Galvin was one of the most careful engineers on the road, and was on 
that  account selected to  run the train on that day. Witness considered 
that  portion of the road on which the accident occurred, in good repair. 
He passed over it  the evening, before. He  thought it was in as good 
repair as any part of tlie old road. He had been running on it  for 
two years, and had been conductor for nine years. There was a rain 
a t  Polkton the night before. The section master, Honeycutt, dis- 
charged his duty very well. There were signs of rain all the way 
from Polkton to the place of the accident. 

One Baker testified: He  was at Laurinburg, cleaning the engine 
that  day. He had been on the road since 1868. He had noticed the 
place where the accident happened, often. One morning a car broke 
loose, and he got down to couple it, and when the engine moved he 
saw the dirt falling in the crack in the bank. The crack was five 
feet long, leading to the culvert. Arnold Hardy was on the train, and 
the witness told him about it. He  also told Galvin, the engineer. This 

was about three weeks before the accident occurred. 
(740) Radcliffe was recalled and testified that  Honeycutt was re- 

tained by the defendant, as section master, after the accident. 
R. Henry testified: H e  lives about three quarters of a mile from 

Lilesville. The rain the night before the accident was the hardest 
rain he ever saw fall. It rained hard from about 9 o'clock until 11 
o'clock. The rain seemed to be confined to a space about two miles 
above, and about two and a half miles below the place of the accident. 
He  was on the train that  day. After the accident, Honeycutt, the 
section master, came down the road to another section. H e  was still 
employed by the defendant. The culvert was built by Neal, in the 
latter part of 1861. He  had t o  alter i t  before the engineer would 
receive it. Atkinson was engineer; he was very careful. The clouds 
were very threatening the morning and night before the accident, 
commg from different directions, north and south. 

S. L. Fremont, a witness for the defendant, testified: He  has been 
General Superintendent and Chief Engineer of the road since 1870. 
He  had passed that  portion of the road very frequently, and made a 
special examination the day before the accident occurred, on account 
of the excursion train. The road was in excellent order. When he 
took charge of i t  this portion of the road was an old and well-settled 
embankment. The longer tlie embankment stands the firmer i t  
becomes. Honeycutt's section was in good order, and the culvert 
sufficient to  carry off the water. The culvert put there since the 
accident is thirty-three per cent larger than the one which was there 
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before. He has been engaged on railroads for twenty years. The 
section master is required to watch the track, and to go over i t  after 
every storm. He did not think the section master was to blame, after 
he had investigated the case. He kept him on the road afterwards. 
The road master telegraphed him the evening before, about four 
o'clock, to line the track on the trestle immediately east of Wadesboro, 
before the excursion train passed, the next morning. He understood 

1 that  Honeycutt did not receive the telegram until about dark. 
The work could not be done after dark. He did i t  the next (741) 
morning. There was a section master for every ten miles, 

I 
and that was as many as was required. This was the number employed 

I on railroads generally. At  the place of the accident there was a 
valley, where much water might accumulate. In  making the in- 
spection, he went over the road in a superintendent's car. He did not 

I stop a t  the place of the accident. There is a seat on a platform, in 
the rear of the car, made for the purpose of enabling the superintendent 
to examine the road as he passes over it. He occupied this seat as he 
passed over the road, and he went over the road for the express purpose 
of making an examination of its condition. 

When asked why he thought no one was to blame, after he ascer- 
tained that Honeycutt was working on the trestle, the witness replied: 
That  he was ordered to the trestle by the road-master and that  one 
man could not be in two places a t  one time. That if, he had received 
no order to go to that part of his section i t  would have been his duty 
to have gone there first any way, as that was a part of the new road 
that  had been very recently constructed, and upon which the track 
had been laid but a short time, when the accident happened on the 
old road where the embankment had been standing for years. The 
road master Mulchaly, had charge and supervision of the road-bed 
and track over the whole line, and controlled the section masters, and 
appointed and discharged them a t  his pleasure. Mulchaly was on the 
train of inspection with the witness and sent the telegram from Rock- 
ingham. He did not know what message the Road Master sent Honey- 
cutt, or that he sent him any message, and did not so learn until after 
the accident had occurred. 

Captain Everett testified: He is a civil engineer and has been for 
fifteen years. He had charge of this portion of the road from 1866 
until 1873. This culvert was well constructed and in good condition 
up to  1873, and amply sufficient tom carry off all 6he water. It 
carried the water off for twelve years without any trouble. The (742) 
culvert was made to oarry off the water of two branches, but 
during the war the ditch was filled up, so that the water of the upper 
branch could not pass through it. This caused the water of the upper 
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branch to flow along through its former channel. After the war instead 
of re-opening the ditch, another culvert was made to carry off the 
water of the upper branch, so that after that time the culvert where 
the accident occurred had to carry off the water of only one branch. 

One Brown testified: He is a civil engineer and had charge of 
the road when the culvert was built. Atkinson was chief engineer. 
He objected to the culvert and Atkinson had i t  pulled down and re- 
built. He left before i t  was re-built. This was when i t  was first con- 
structed. 

Murdock Mulchaly testified: He is the Road Master. He ap- 
pointed Honeycutt section master. He is a competent section master. 
Witness passed over the road with Fremont the day before the acci- 
dent. He observed as he passed the long trestle just east of Wadesboro 
that the track was not exactly in line. When he reached Rockingham 
about 3 o'clock in the afternoon he telegraphed to Honeycutt, "to line 
the track over the trestle just east of Wadesboro before the train 
passes in the morning." To do this would not have required more 
than an hour's work. He did not direct him to stop anything else. 

One McKethan testified: He delivered the telegram from the 
Road Master to Honeycutt about dark. It was raining very hard. 
The witness received the telegram about four o'clock in the afternoon. 
It is about nine miles from Wadesboro to the place of the accident. 

The counsel for the defendant requested the court to charge the 
jury: 

"I. If the defendant exercised reasonable care in the selection of the 
section master, Honeycutt, and if the jury should be satisfied 

(743) that the injury to the intestate of the plaintiff on the 17th day 
of June, 1874, was caused by the negligence of Honeycutt in 

not ascertaining and reporting the damaged condition of the roadway, 
before the train passed on the day aforesaid, the intestate of the plain- 
tiff and Honeycutt both being at  the time employees in the service of 
the defendant, one as brakesman and the other as section master, the 
plaintiff cannot recover. 

2. If the section master was a fit and competent person, well qualified 
to discharge the duties of section master, and if the injury to the plain- 
tiff's intestate was caused by the negligent act of the section master, 
a t  the time and in the manner aforesaid, they then being servants of 
the defendant, the plaintiff cannot recover. 

3. That if the defendant used reasonable care in the selection of 
its engineer, conductor, section master and road master, and they were 
competent persons, well qualified to discharge the duties of their re- 
spective positions, then if the injury to the plaintiff's intestate, (he 
then being a brakesman on the road of the defendant,) was caused 
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by the negligent act or acts of any one of said employees or servants, 
on the day before mentioned, the plaintiff cannot recover. 

4. That there is no evidence of any negligence on the part of Murdock 
Mulchaly. 

5 .  If the jury should believe the testimony of Col. Fremont, that  
he, the General Superintendent and Chief Engineer of the Company, 
selected to be run on the day the injury was sustained by the plain- 
tiff's intestate, a new and first-class engine in good order and condition, 
and a most skillful engineer was placed in charge of the same, and 
that he, the Superintendent, passed over and made an examination 
of the road the day before, and they should find from the testimony 
of Col. Fremont, Capt. Everett and others, that the railroad was well 
and properly constructed and in good order and condition, up to the 
time the roadway was washed out and the break made in the em- 
bankment as discovered the day the injury was sustained, then (744) 
although the train ran into the break made in the embankment 
and the plaintiff's intestate was thereby injured, still there was no 
such evidence of negligence on the part of the defendant as would 
entitle the plaintiff to maintain this action, and the plaintiff cannot 
recover. 

7. If, upon the whole testimony, the jury should be satisfied that 
the road was well and properly constructed, and was in good repair 
and condition up to the time the roadway was washed out and the 
break made in the embankment, as discovered the day the injury was 
sustained, then, although the train ran into the break, so made in 
the embankment, and the plaintiff's intestate was thereby injured, the 
plaintiff cannot recover. 

8. That  if the railroad was out of repair, and in an unsafe condition 
a t  the place where the injury was sustained, and the plaintiff's intestate 
knew or was informed of this condition of the railroad and did not 
communicate this to the defendant, and still continued in the service 
of the defendant as  brakesman, notwithstanding his knowledge of 
the unsafe condition of the railroad, the plaintiff cannot recover. 

9. That  if the railroad was out of repair and in unsafe condition a t  
the place where the injury was sustained, and the plaintiff's intestate 
knew or was informed of this condition of said road, and still continued 
in the service of the defendant as brakeman, notwithstanding his knowl- 
edge of the unsafe condition of the railroad, the plaintiff cannot re- 
cover." 

The plaintiff requested the court to charge the jury: 
1. "If Mulchaly, being a superior and general officer of this com- 

pany, having charge of its whole line, ordered the section master to  
work on a certain trestle, and by such order suspended the general 
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regulation, requiring section masters to go over their line after every 
rain, and in consequence of this order the accident occurred, the de- 
fendant is liable. 

2. That to allow a railroad track to remain broken and 
(745) washed away for a space of from twenty to sixty feet, until 

five hours after daylight, the crevasse having occurred the 
night before, without having ascertained the fact, and the failure to 
ascertain it, being in consequence of the orders of a general and 
superior officer of the company, rendered the company liable. 

3. Every Railroad Company is expected to use reasonable care in 
watching its line, and thus preventing accidents. Where i t  appears 
that  it was a standing order of the company for all section masters 
to go over their line frequently, and always immediately after a 
heavy rain, and this section master failed to do so, in consequence 
of orders from a superior general officer, this company is liable to an 
'employee for an accident, which would not have occurred, had the 
track been examined as usual. 

4. If Galvin, having had notice of the dangerous condition of the 
culvert, ran a t  more than ordinary speed, down grade, and after being 
warned by Radcliffe, the defendant is guilty of negligence. 

5. If the defendant constructed its road with insufficient culverts, and 
over and around the culvert failed to pack the dirt, simply throwing 
some dirt on the sides, and merely covering up the holes without filling 
and packing them, and if the accident occurred by reason of the rain 
water washing against the road thus constructed, this will be negligence. 

6. If the jury believe Gal Baker, then the dangerous condition of 
the road ought to have been known to the company, and its failure 
to make immediate repair, or a t  least to notify its engineers to run 
with caution, renders defendent guilty, and the plaintiff's intestate, 
though he knew it, is not guilty of contributory negligence. 

7. If the section master was acting under the direct order of his 
superior officer, i t  is a matter of indifference whether he was competent 
or not." 

His Honor refused the special instructions prayed for, as well 
(746) those of the plaintiffs as those of the defendant, and charged 

the jury: "That i t  was the duty of the defendant to have the 
road examined, after the rain. And if i t  failed to do so, (under the 
circumstances stated,) and put the train in motion, and i t  went down, 
they are responsible to every one on it, for any damage suffered, 
whether the person was a passenger or an employee." 

To this charge of his Honor the defendant excepted. 
The jury found all the issues in favor of the plaintiff, and rendered 

a verdict for two thousand dollars damages. 

556 



N. C.] JANUARY TERM, 1876. 

The defendant moved for a new trial. Motion overruled. Judgment 
and appeal by defendant. 

Strange and Battle, Battle & Mordecai, for the appellant. 
Russell, W .  S. & D. J.  Devane, c o n t ~ a .  

READE J. There was an unprecedented rain and freshet. A culvert 
theretofore sufficient, was then insufficient to let the water pass; and 
thereby an embankment of the defendants road, ten feet high and 
sixty feet long, was washed away. About ten o'clock the next day, and 
some ten hours after the road was washed away an excursion train 
came on a t  the usual speed and pitched pell-mell into the gorge; and 
the intestate of the plaintiff who was a brakesman upon the train 
was killed. 

Was this the result of negligence on the part of the defendant? 
Or was i t  an unavoidable accident? That  is the only question. The 
defendant says, that the conductor, the engineer, the brakesman and 
other servants running the train were all skillful and careful, and 
knew nothing of the break in the road. That he had a skillful and 
attentive section master and hands to keep the road bed in order; 
and that if the section master had known of the break (which he did 
not) i t  was so large that all the hands on the road could not have 
repaired i t  in time; and that the flood was unprecedented, and that  
the break could not have been prevented. And so the defendant 
insists that he is not guilty of negligence. (747) 

The case was well argued, and there are full briefs on both 
sides, embracing the questions. 

(1) First, whether a servant of a road can recover of the corporation 
for injury sustained? 

(2) Secondly, whether a servant can recover for injury resulting 
from the neglect of his fellow servant? 

(3) Thirdly, whether the deceased was a fellow servant with the 
section hands to keep the road-bed in order, by reason that he was 
a servant on the train? 

(4) Fourthly, whether if the defendant employed skillful and usually 
careful servants, he was liable for negligence in this, or in any given 
case? These and other question were fully considered. But the 
question upon which the case turns, is outside of all these. Concede 
everything in the defendant's favor but this; was i t  not his duty to  
have some one a t  the break in the road to stop the train? Unquestion- 
ably i t  was. Nothing else but that could have prevented the catas- 
trophe, and that would have prevented it. To allow the gorge to 
stand for ten hours with no one to guard it;  and to  allow the train 
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on time, without warning, to pitch into it, was negligence which 
nothing can excuse. The track, and especially every exposed place, 
ought to be examined after every storm before a train is allowed to 
pass; and if that is not done, and injury results, whether to passengers 
or the servants on the train, the corporation is liable. 

No error. 
PER CURIAM. Judgment affirmed. 

Cited: Crutchfield v. R. R., 76 N.C. 324; Johnson v. R. R., 81 N.C. 
458; Xellars v. R. R., 94 N.C. 659; Conley v. R. R., 109 N.C. 697. 

JOSEPH WILSON AND OTHERS v. THE BOARD O F  ALDERMEN OF THE 
CITY OF CHARLOTTE. 

The Board of Aldermen of the City of Charlotte, under the amendments to 
the charter of said city, passed by the General Assembly the 25th of 
January, 1872, has the power to levy a n  ad valorem tax  on the bonds, 
solvent credits and stock in incorporated companies held and owned by 
the resident citizens of said city, and also to tax their several incomes. 

Said Board of Aldermen is not prohibited by Sec. 7, Art. IV, of the Constitution, 
from levying a tax on the taxable property of the city, without submitting 
the same to the qualified voters of said city, for the purpose of paying 
the  necessary expenses of the city government, and paying the interest on 
certain bonds heretofore issued to pay such necessary expenses. Nor do 
Secs. 24 and 25 of the charter of said city prohibit the levying such tax. 

BYNUM, J., dissenting. 

This was a CONTROVERSY, submitted without action, to his Honor 
Judge Schenclc, at  the Spring Term, 1875, of the Superior Court of 
MECKLENBURG County, and determined upon the following facts: 

Certain persons, citizens and residents of the city of Charlotte, 
who are tax payers, being advised that they are not subject to be taxed 
on account of debts and securities for money held by them, and lately 
demanded for the year 1875, having proposed to the Board of Aldermen 
of said city t o  submit the matter in controversy, without action, upon 
a case agreed-the said Joseph H. Wilson representing himself and 
other citizens of said city, from whom the said tax has been demanded, 
on the one part, and the Board of Aldermen of the city of Charlotte, 
on the other part, submit the controversy on the following statement* 
of facts. 



N. C.] JANUARY TERM, 1876. 

I. The Board of Aldermen of the city of Charlotte, in the (749) 
early part of the year, 1874, passed an ordinance levying taxes 
for city purposes, for the said year, 1874. That by the 6th section of 
said ordinance, it is enacted as follows: 

"There shall be an ad va lorem tax of seventy-five (75) cents on 
one hundred (100) dollars of the assessed valuation of all real and 
personal property within the city; and the like tax upon the real value 
of dl1 bonds, stock or other investments in banks, National, State or 
private, railroads and other incorporated companies; and a like tax 
on cash on hand or deposit, and on solvent credits, provided, however, 
that he or they may deduct from the amount of debts owing to him, 
the amount owing to him, and the residue only shall be liable to 
taxation." 

"Section 17th. There shall be a tax of one dollar upon every one 
hundred dollars, upon the amount of net income derived from all 
sources, not hereinbefore taxed. The net income shall be estimated, by 
deducting from the gross income, lst ,  taxes; 2d, rent for the use of 
buildings or other property, or interest on incumbrances on property, 
and in the business from which the income is derived; 3d, usual or 
ordinary repairs of the building, from which the income is derived; 
4th, cost or value of the labor, (except that of the tax-payer himself,) 
raw material, food, and any other necessary expense incident to the 
business, from which the income is derived, together with the necessary 
expenses of supporting the family, which shall, in no instance, exceed 
one thousand dollars." 

"Section 8th. I n  addition to the taxes above levied, there shall be 
a specific tax of one quarter of one per cent, (x) on all real and 
personal property, as described in the preceding section, for the purpose 
of paying the interest on the bonds of the city, and to constitute a 
Sinking Fund, in pursuance of Sec. 26, charter of the city of Charlotte." 

That said Wilson and others have paid the taxes assessed by said 
city upon their property, with the exception of that assessed upon 
their solvent credits, stocks and money on hand. (750) 

11. That by the terms of the last mentioned ordinance, the tax- 
payers of the city were required to make returns, on oath, t o  the city 
Clerk and Treasurer of all property, and other subjects of taxation 
embraced within the provisions of the said ordinance, and owned by 
the said tax-payers respectively, on the 1st day of February, 1874; 
and of their respective incomes received by them during the fiscal year 
immediately preceding the said 1st day of February, 1874, which said 
return was required to be made within thirty days after the 1st day of 
June, 1874. 
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111. That on the said 1st day of February, 1874, the said Joseph H. 
Wilson owned solvent credits to the amount of thirty-eight thousand 
eight hundred and seventy-five dollars, and bank stock to the amount 
of nine thousand dollars. That  his net income for said fiscal year, 
was six hundred and fifteen dollars ($615). 

IV. That the debt of the city of Charlotte is about forty-five thou- 
sand (45,000) dollars, twenty-five thousand of which is admitted to 
be legal, consisting of bonds issued by said city, in conformity to law. 
That in addition thereto, said city has contracted other debts, which 
have gradually increased from year to year, from the adoption of 
the present Constitution, t o  the year 1874, amounting t o  twenty- 
four thousand (24,000) dollars, consisting of three thousand nine 
hundred and thirty-two (3,932) dollars, due by notes to the differ- 
ent banks of the city of Charlotte, for money borrowed and expended 
in defraying the necessary expenses of the city government; also 
six thousand two hundred and eighty-eight (6,288) dollars, due to 
different persons, upon notes given to them, for damages to real 
estate, arising from widening the streets of the city, which last men- 
tioned notes contain a stipulation, that they are to be paid by giving 
the holders credit on their respective notes for the amount of their 

taxes, year, by year, until said notes are paid. That  by this 
(751) means, a considerable portion of said notes has been paid. That 

the balance of said indebtedness consists of accounts for work 
done, or for materials furnished for improving the streets, and other 
expenses of the government deemed necessary. That  this indebtedness 
was incurred without a popular vote of the citizens; and that after its 
contraction, to wit, in November, 1873, a proposition was submitted 
by the Board of Aldermen of said city, to the citizens thereof, to  
clothe said Board of Aldermen, by a popular vote, with authority to 
fund said debt, which was refused and the proposition voted down. 

That  the tax in question is levied to pay off the interest on the 
debt; to  pay the current expenses of the city government, and to pay 
off the twenty-four thousand (24,000) dollar debt, contracted as 
aforesaid, as far as i t  will go. 

V. That the said Joseph H.  Wilson, and those interested with him, 
being of opinion that said solvent credits, bank stock and income 
were not subject to taxation by said Board of Aldermen of said city of 
Charlotte, refused to make return thereof; and after the time had 
elapsed, within which tax-payers were required to make return of 
their taxable property and other subjects of taxation, the said Board 
of Aldermen ordered the Clerk and Treasurer of the city t o  complete 
the tax list by reference to the returns for the State and county taxes. 
That this was accordingly done, and the said Joseph H. Wilson was 
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assessed on the said solvent credits, bank stock and income, the sum 
of three hundred and sixty-five dollars and twenty-one cents, (365.21,) 
which sum was duly demanded of him, and payment thereof refused. 

The charter of the city of Charlotte, with the amendments thereto, 
and the ordinances for raising revenue, as hereinbefore set out, is made 
a part of the case agreed, but which it is unnecessary farther to notice. 

If the court should be of opinion, that the said solvent credits, bank 
stocks and incomes are subjects of taxation by the Board of 
Aldermen of the said ciky of Charlotte, and the tax khus levied (752) 
by said Board of Aldermen is legal, then judgment is to be 
rendered for the said Board. If, on the other hand, the court should 
be of opinion, that said property is not the subject of taxation by said 
Board of Aldermen, and that the tax thus levied is illegal, the judgment 
is to be entered for the plaintiff. 

His Honor, being of opinion with the defendant, rendered judgment 
as  follows, to wit: 

The facts of this case are agreed, and raise two questions: 
First. Whether or not the city of Charlotte, under the charter as 

present amended, has power to levy a tax upon all the property 
mentioned in Art. V, Sec. 3, of the Constitution, including solvent 
credits, bond, etc., etc. This depends upon the construction of Sec. 2 
of the amendment to the charter, dated 25th of January, 1872, which 
reads as follows: 

"That said tax shall be levied on all real and personal property, 
trades, licences and other subjects of taxation, as provided in Sec. 3 
of Art. V of the State Constitution." For the power of city authorities 
to tax debts and securities for money, depends upon the charter. 
Pullen v. Commissioners of Raleigh, 68 N. C., 451. On this point, the 
court is of opinion, that "other subjects of taxation," means all prop- 
erty subject to taxation, and that  the word "provided" refers t o  the 
rules governing the taxation; that is, i t  must be "uniform" as to credits, 
etc., and according to its true value, as to real and personal property. 
That, therefore, the city of Charlotte has the power to tax solvent 
credits, debts, etc., and that the plaintiff's are liable to this tax. 

Second. Whether the tax levied under Sec. 8 of the city ordinance 
is constitutional. The section is as follows: 

"In addition to taxes above levied, there shall be a specific tax of 
one quarter of one per cent on all real and personal property, as de- 
scribed in the preceding section, for the purpose of paying the interest 
on the bonds of the city; and to  constitute a sinking fund, in 
pursuance of Sec. 26, charter of the city of Charlotte." (753) 

The case shows that the "bonds" alluded to, are legal, by 
which we presume i t  is admitted that  they are "old debts," and their 
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validity not controverted. The twenty thousand (20,000) dollars of 
"deficiencies do not appear to be floating debts," as defined by Justice 
BYNUM, in Weinstein v. City of Newbern, 71 N. C., 537; and we think 
the presumption of law, from the facts stated, is, that  they are not. 

The court is therefore of opinion, that the tax being levied to pay 
interest on "old debts," and debts occurring by inadvertence, or un- 
expected contingency, from year to year, is valid and constitutional. 

His Honor, for the reasons stated, gave judgment in favor of defend- 
ant. From this judgment plaintiffs appealed. 

Shipp & Bailey, for appellants. 
Jones & Johnston, contra. 

RODMAN, J. TWO important questions are presented in this case: 
1. Have the corporate authorities of the city of Charlotte a right to 

tax the bonds, solvent credits and stocks of incorporated companies 
belonging to the plaintiff, who resides within the city, and also his 
income? 

2. Have they a right to levy and collect taxes for a11 or any of the 
purposes stated in the case agreed, unless by a vote of the qualified 
voters of the city? 

1. As to the first question: It is admitted by all that a municipal 
corporation has no power to lay and collect taxes unless such power 
be expressly or impliedly given by law, that is, either by its charter, 
or by some general law. In  this case the amendment to the city 
charter, ratified January 25th, 1872, does undertake to give to the 
city, power to levy taxes "on all real and personal property, trades, 

licenses, and other subjects of taxation, a s  provided in See. 3, 
(754) Art. V, of the State Constitution." Among the subjects of 

taxation there mentioned, are "moneys, credits, investments in 
bonds and stock." So that as far as the Legislature can give it, the 
city has the power to tax bonds, etc. But i t  is contended for the 
plaintiff, that  the act of January 25th, 1872, is contrary to  Sec. 9, of 
Art. VII, of the Constitution, which reads as follows: "A11 taxes levied 
by any county, city, town or township, shall be uniform and ad valorem 
upon all property in the same, except property exempted by this 
Constitution." It is contended for the plaintiff if we correctly under- 
stood his argument, that this action contains a grant of the power 
of taxation to municipal corporations, which the Legislature cannot 
increase, and that  it is confined to property, which in the sense in 
which i t  is there used, means only tangible property, and excludes 
bonds, etc. 

562 
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We do not concur with the plaintiff in this view of the intent and 
effect of the section quoted. The Constitution does not expressly pro- 
vide for the division of the State into counties. In  many places, 
however, i t  recognizes the existing division. In  Art. VII, of Sec. 3, 
it provides for the division of counties into townships. In Sec. 4, of 
Art. VIII, (which obviously belongs under Art. VII,) i t  expressly 
empowers and directs the Legislature to provide for the organization 
of cities, towns and incorporated villages. This is a direct grant to 
the Legislature of a power to incorporate cities, etc. 

The grant of such a power carries with it, by necessary implication, 
the power to endow cities with the usual and necessary incidents of 
an incorporated city, one of which undoubtedly is to tax all lawful 
subjects of taxation within i t  for all lawful purposes. 

What the power of a city would be in respect to a power to tax, if 
the Legislature should merely incorporate i t  and impose on its corpo- 
rate authorities the usual duties, without making any express 
provision for taxation, we need not enquire, as there is prob- (755) 
ably no instance of tha6 sort. 

The origin of the power of cities to tax, is not to be sought in the 
section of the Constitution quoted (Sec. 9, Art. VII) ,  but in the Act 
of the Legislature creating them, under the power for that purpose 
given by Sec. 4, of Art. VIII. Section 9, of Art. VII, is not an enabling 
statute. It does not confer on cities, a power to tax, or on the Legis- 
lature a power to give them that power. Its purpose and intent was 
to restrain the power of the city by requiring an uniformity of taxation 
upon all property ad  valorem, notwithstanding any possible attempt by 
the Legislature to give the power without such restraint. The terms 
of the section do not profess to give a power, but to regulate what it 
supposes to exist by virtue of a legislative act of incorporation. The 
existence of a power to tax in cities is also assumed in that clause of 
Sec. 4, Art. VIII which requires the Legislature to restrict the power. 
If the power be not derived entirely from the charter of incorporation, 
either -as expressly given, or by necessary implication, it cannot be 
derived elsewhere, for the Constitution nowhere confers this power on 
cities, either expressly or by necessary implication. 

If this view be correct, it is not material for the present purpose, 
whether the word "property" in Sec. 9, is confined to tangible property 
or not. For if i t  be so confined, it is a limitation of a restraint on the 
taxing power, and not on the pbwer itself, and it would be competent 
to the Legislature to confer on a city a power to tax intangible property 
otherwise than uniformly and ad valorem. 

We are of opinion however, that  the word as here used, is not con- 
fined to tangible property. The word "property" is not such a teehni- 
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cal one, that if properly used it has everywhere the same precise and 
definite meaning. I ts  meaning varies according to the subject treated 

of, and according to the context. 
(756) In  its most general sense, i t  embraces every thing which a 

man may have exclusive dominion over. In  this sense it is 
used in Section 17 of the Declaration of Rights. "No person ought 
. . . to be deprived of his life, liberty or property but by law of the 
land." So in Sec. 19. In  all controversies a t  law respecting property, 
the ancient mode of trial by jury ought to remain sacred. So in Sec. 
22. No property qualification ought to affect the right to vote or 
hold office. In Sec. 35, the words "lands" and "goods" have a like 
extensive signification, including things in action. 

Pipkin v. Ellison, 34 N. C., 61, which is cited to show that  the word 
does not include bonds, etc., decided only that where a testator be- 
queathed all his property to his wife for life, and after her death to be 
sold and the proceeds divided, etc., he did not intend to include his 
notes, as notes were not usually the subjects of sale for division. 
Any general remarks in the opinion of the court, as t o  the meaning of 
the word, must be referred to the facts of the case, or else they are 
merely dicta. There can be no doubt I suppose, that a bequest of 
"all my property" to A. would pass bonds belonging to the testator. 
I n  Pullen v. Commissioners of Raleigh, 68 N. C., 451, i t  was held in 
conformity with our present opinion, that the power of a city to tax 
is derived from its charter, and as the charter of Raleigh, in enumer- 
ating the subjects of taxation, did not use the word "property," or any 
other word which could include securities for money, the city had no 
right to tax them. In  Lilly v. Commissioners of Cumberland, 69 N. C., 
300, i t  is held that solvent credits are property. 

It is argued that as by Sec. 3 of Art. V, the Constitution, after 
saying that "laws shall be passed taxing by an uniform rule, moneys, 
credits," etc., says, "and also, all real and personal property, according 
to its true value in money;" i t  thereby defined "property" as not 
embracing moneys, credits, etc. Such an inference is hasty, and 

cannot be fairly drawn. The intent seems to have been to leave 
(757) i t  to the Legislature, in taxation for State purposes, to tax 

moneys, credits, etc., a t  their face value, or by some other 
standard than their "true value in money," whereas tangible property 
should be always taxed by the latter standard. If this construction 
be correct, and the words "all property," in Sec. 9 of Art. VII include 
bonds, etc., then these, when taxed by cities, must be taxed ad valorem, 
that is, "according to their true value in money," although for State 
purposes, they are not required to be. 
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We think that the city authorities had a right, under the amendment 
to the charter, to  tax the bonds, etc., of the plaintiff, and also his 
income. There is no suggestion that the bonds, etc., are taxed otherwise 
than uniformly ad valorem. 

2. As  to  the second question: The purposes for which the taxes 
complained of are laid, are to pay the interest and principal, in part 
a t  least, of certain debts owing by the city. These are described in 
Sec. 4 of the case agreed, from which they will be copied by the 
Reporter, and they need not be repeated here. None of them were 
submitted to a vote of the people before being contracted. That the 
voters of the city rejected a proposition to fund them, we consider 
immaterial. 

If the charter contains any restriction on the power of the city 
to contract debts in the performance of its usual duties, and to lay 
taxes to pay such debt, it is found in Sections 24 and 25. It is argued 
that these sections gave to the city government the power to incur a 
bonded debt, not to exceed $200,000, for any purpose which, in its 
opinion, would promote the general good of the city provided the 
object be first approved by a vote of the citizens; and that this proviso 
restricts the city from incurring debt, or at  least from giving its bonds 
or notes to secure any debt without such approval. We think, how- 
ever, that  these sections relate only to the issue of city bonds in aid 
of railroads, and the restriction is confined to such bonds. It is only 
the surplus which may be raised by the sale of its bonds in aid 
of railroads that may be applied to &her objects, if the citizens (758) 
approve of them. 

The restriction relied on by the plaintiff is in Sec. 7, Art. VII of 
the Constitution: 

"No county, city, town, or other municipal corporation shall contract 
any debt, pledge its faith or loan its credit, nor shall any tax be levied 
or collected by any officers of the same, except for the necessary ex- 
penses thereof, unless by a vote of a majority of the qualified voters 
therein." 

We think the natural and proper construction of this section, is 
that  the exception extends to every part of the preceding lines, to 
the prohibition to contract a debt, as well as to that against levying 
a tax. We are not a t  liberty to read i t  as if there were a period after 
the word credit, and a distinct sentence began after that. The effect 
of such reading would be to prohibit every municipal corporation from 
contracting any debt, absolutely and without qualification, and to 
make every debt contracted for whatever purpose, and under all cir- 
cumstances illegal and void. Such a prohibition would be unreason- 
able. The duties of a county or city government cannot be performed 
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without often contracting debts. Officers and servants of divers duties 
must be engaged, payable at  some fixed interval daily, n~onthly, or 
quarterly, as the case may be. The contract for employment creates 
a debt as soon as the service has been performed. I t  must necessarily 
remain a debt for some space of time, however short; and if the debt 
be thus made illegal, the corporation cannot lawfully pay, and the 
creditor cannot recover it. So of contracts to execute a certain work. 
For example, to build a bridge. An absolute prohibition to contract 
a debt, is a prohibition to contract, a t  all, for every contract may and 
naturally does end in a debt. We cannot suppose that the Constitution 
intended to deprive these great and necessary public corporations of 
a power which is usual to all corporations, which these have possessed, 

and which is necessary to  their usefulness, if not to their very 
(759) existence, except upon language which admits of no other 

meaning. It must sometimes happen tha t  the city revenues 
for the year are insufficient to pay the necessary expenses of the year. 
This may happen accidentally or purposely for several years in suc- 
cession, and thus a debt is contracted, made up of the several annual 
deficiencies. Such seems to be the origin or one class of the city debts, 
which the plaintiff contends are illegal. But if a debt be for necessary 
expenses and lawful in its origin, i t  cannot become unlawful, by a delay 
of the debtor to pay, which the creditor cannot prevent. Neither can 
i t  become unlawful because money is borrowed to pay the original 
creditors, and a note is given as a security for the loan. I n  such case 
the lender stands in the place of the original creditor. 

The other class of debts objected to, are for the expenses of widening 
the streets of the city. It was argued that this was not a necessary 
expense. It would be difficult or impossible to draw a precise line 
between what are, and what are not, the necessary expenses of the 
government of a city. The analogy of the law of necessaries for 
infants is the only one that occurs to us. It is held, that if, considering 
the means and station in life of the infant, the articles sold to him 
may be necessaries under any circumstances, they come within a class 
for which the infant may be liable, and upon his refusal to pay, i t  
is for a jury to determine whether under the actual circumstances they 
were necessary. If, however, the articles are merely ornamental, and 
such as cannot, under any circumstances, be necessary to one of the 
means and station of the infant, a court may, as  matter of law, declare 
that the infant is not liable. We do not undertake to say that this 
analogy will furnish a rule which will admit of a close application. 
But if treated merely as an analogy, in the absence of other guides, it 
may be of some genera1 use. It was held in Broadnax v. Groom, 64 
N. C., 244, that if the object for which the money was to be raised 
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came within the class of such as might be necessary for the 
county, i t  was left to  the county commissioners t o  decide whether (760) 
in fact i t  was necessary or not, and their decision could not be 
reviewed by the court. This was also held in Mitchell v. School Com- 
mittee, 71 N. C., 400. 

No other rule could be adopted without inconvenience and injury. 
If no one could contract with a county for the building of a bridge, 
or with a city for the building of a market house, or other work coming 
apparently within the class of necessaries, and which the government 
of the corporation has deemed necessary, except a t  the risk of having 
the contract avoided by the decision of a court, which may take a 
view of the actual necessity different from that of the city government; 
then no one would contract without either charging an extra pro- 
portionate to the risk, or insuring safety by getting the opinion of the 
court if possible. The public business would be sacrificed or seriously 
obstructed, and the courts would assume the duties of municipal 
government, for which they were not intended. To make and repair 
the streets of a city is a duty generally, if not always, imposed on its 
authorities by the charter. It is within the class of necessary expenses. 
Widening the streets must come under the same class. The narrow 
and crooked ways which suffice for a village, may be insufficient for 
the passage and traffic of a populous and flourishing city. Whether the 
widening was in fact needed was in the discretion of the city authorities, 
as the building of a bridge was held to be in Broadnax v. Groom. 

Admittedly, this power is liable to abuse. But the same may be said 
of all power wherever lodged. The Constitution has enjoined upon 
the Legislature the duty of restricting the power so a s  to prevent its 
abuse. If they neglect to do so, i t  is beyond the power of the courts 
to give relief. The only remedy is in the ballot box. 

There must be judgment against the plaintiffs according to the 
case agreed. 

BYNUM, J., dissenting. I concur in the opinion of the court, (761) 
except that  part of it, with its results, which puts a consitruction 
upon Art. VII, Sec. 7, of the Constitution. I regard that clause, rightly 
understood, as the most important and beneficial provision in it, and 
believe that  the ultimate solvency of these corporations, depends upon 
the vigorous enforcement of this salutary provision. To my mind, 
the construction presents no difficulty whatever, except that  which 
grows out of a mistaken idea, that constitutions must be short and 
sententious, a t  the sacrifice of perspicuity. The obscurity of this 
section arises out of the fact, that i t  contains two propositions and one 
qualification to them. This enables the verbal critic, in violation of 
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the rules of grammar, to apply the qualification to one proposition only, 
and regardless of both logic and grammar, exclude its application 
to the other. 

To illustrate: 1. Proposition: "Sec. 7. No county, city, town, or 
other municipal corporation, shall contract any debt, pledge its faith 
or loan its credit." Qualification: "Unless by a vote of the majority 
of the qualified voters therein." 

2. Proposition: "Nor shall any tax be levied or collected by any 
officers of the same, except for the necessary expenses thereof." Quali- 
fication: "Unless by the vote of the majority of the qualified voters 
therein." The fallacy consists in'not applying the qualification to 
both propositions. Every writing contains these ellipses or omissions, 
which are to be supplied by the interpreter. Deeds contain the fewest, 
laws next, and constitutions, from this attempted brevity, contain the 
most ellipses. Supplying thus, what is omitted and must, in every 
written language, be understood, the whole section will read thus: 
"No county, city, town, or other municipal corporation, shall contract 
any debt, pledge its faith or loan its credit, unless by a vote of the 
majority of the qualified voters therein; nor shall any tax be levied 
or collected by any officers of the same, except for the necessary 
expenses thereof, unless by a vote of the majority of the qualified 

voters therein." This is the natural and grammatical con- 
(762) struction, and by i t  only, can the obvious meaning and purpose 

of the Constitution, be carried into effect. These corporations, 
within certain limits and qualifications are the judges of the expenses 
necessary for their due administration, and they are invested with 
power to levy taxes sufficient therefor. They are prohibited from 
levying taxes for purposes not necessary, and they are prohibited 
from creating debts for any purpose, without the permission of the 
voters therein. When they are forbidden to expend money for any 
other than necessary purposes, and are expressly authorized to levy 
taxes for such purposes only, why superadd the power to create debts 
for the same purposes? 

1. Objection: This cannot be the true construction, because Art. 
VIII, Sec. 4, declares: "It shall be the duty of the Legislature to 
provide for the organization of cities, towns and incorporated villages, 
and to restrict their power of taxation, assessments, borrowing money, 
contracting debts and loaning their credit, so as to prevent abuses in 
assessments and in contracting debts by such municipal corporations." 
If corporations were already restricted by Sec. 7, Art. VII, why em- 
power the Legislature to impose restrictions? 

1. Answer. Sec. 4, Art. VIII, applies to future corporations, and 
does not affect restrictions already imposed upon existing corporations. 
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It enables the Legislature to impose further restrictions upon future 
corporations, if the existing constitutional restrictions are not sufficient 
to prevent abuses. No other construction can be placed upon this 
section, without making the constitution stultify itself. 

2. Objection. A b  inconvenienti. These corporate governments 
cannot be administered without creating debts, as for payment of 
salaries, the police and other employees, the building of court houses, 
bridges and other necessary improvements, which are done by contract, 
which must result in a debt. 

2. Answer. It may be convenient to  contract debts, but i t  is 
not necessary to do so. If lthe money is in the treasury t o  pay (763) 
salaries, employees and to discharge contracts as they become 
due, i t  is absurd to call such matters debts in legal contemplation. Our 
salaries are paid by the State as they fall due, and all its obligations 
for necessary expenses are paid when the obligations are contracted, or 
the service is performed. All the States, the United States, and many 
of the counties and towns of this State, act upon this cash principle, 
and find their advantage in it. Why may not all do so? Every county 
or town knows the value of the taxable property in it. The necessary 
expenses are easily computed, and the tax necessary to be levied to 
raise the required sum. If a miscalculation happens to be made, 
or unexpected expenses create a deficit, just as the State is authorized 
to  supply a casual deficit, (Art. V, Sec. 5 ,  Const.) just so i t  would be 
competent for counties and cities, to  meet the deficiency by the next 
year's assessment. What a State can do, a county or city can do, and 
what all the States of the Union do, all the counties and cities of this 
State may do-pay their necessary expenses without creating debts, 
in the sense and spirit of the Constitution. Every creditor of a county 
or city is entitled to his pay when the service is performed. Merchants 
generally make a deduction of from 10 to 20 per cent on cash pur- 
chases. If cities and counties acted upon like principles, a like or 
greater saving would follow. As i t  is, nothing is more common than 
to see their "scrip" hawked about a t  fifty cents on the dollar in some 
places, to  the injury if not ruin of the employees, who are the poor 
and needy of our population. 

Suppose a court house is burnt down or a bridge is washed away, 
must a vote of the people be taken before a contract can be made for 
re-building it, or a debt contracted therefor? That would be a 
necessary but an unexpected expense, falling under the head of a 
"casual deficit" to meet, which i t  would be the duty of the county or 
city, if the money was not on hand to assess and collect taxes, a t  
the earliest period. Or, if deemed more for the ease of the tax 

569 



I N  T H E  SUPREME COURT. [ 74 

(764) payer, to  re-build on credit, he may be allowed to make his 
choice by his vote, for which express provision is made. 

A distinction has been drawn between the power to borrow money 
and the power to contract a debt. According to the construction of 
the court, one is prohibited and the other is allowed, by this clause 
of the constitution. The distinction is rather attenuated and of but 
little practical value.' It is generally ('robbing Peter to pay Paul." 
If you borrow money to pay a debt, both sums bearing the same in- 
terest, you are no better or worse off. If you can make a better bar- 
gain with cash than credit, it is better to borrow. But I hold that, 
both to borrow and to create a debt, are prohibited unless the power 
is conferred by popular vote. Neither is necessary in a well-regulated 
State, county or city government, and both are the crying sins of the 
present times, alike threatening universal disaster, moral and pecuni- 
ary. It is not a question of convenience, but of power. When the 
Constitution speaks, we must obey. Here, obedience is wisdom and our 
gain. 

3. Objection: Employees and others making contracts, would be 
defrauded, as  they would not know whether the money was collected 
and in the treasury, or even whether the obligation was enforceable 
under this construction of the Constitution. 

Answer. This matter would soon regulate itself. If the law re- 
quired the money to be in the treasury to meet necessary expenses, 
i t  would be there. If it was not there, it would soon be found out, 
and no harm would be done. As it is, scrip is issued, either at  a 
depreciated value, to the loss of the county or city, or i t  is sold by the 
creditor a t  a depreciated rate, to his loss. Generally both parties are 
losers. I t  is the duty of every contractor to see that the person or 
corporation making a debt, has the power conferred on him or it to 
do so. Here, it is to be observed, the power to create debts is not 
withholden from corporations by the Constitution, but is expressly 

conferred sub modo, to-wit, by a vote of the corporators. All 
(765) act with their eyes open, and no one is deceived, for all have 

equal and full means of knowing whether the essential pre- 
requisite to the creation of a valid debt, to-wit, the sanction of a 
popular vote, has been complied with. It was expressly so held by 
this court in Broadnax v. Groom, 64 N. C., 244, and strongly intimated 
in Weinstein v. City of Newbern, 71 N. C., 535. 

4. Objection. The restriction upon the power to contract debts, 
was intended to apply so as to prohibit subscriptions to railroads and 
the like purposes. 

Answer. Such an intention cannot be implied from the language 
of the Constitution. It is not so declared. Where, then, do we derive 
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our right as Judges, to say the restriction applies to one purpose more 
than another, when the plain terms of the section apply to every pur- 
pose? I can well conceive cases where it would be more necessary 
to the growth and prosperity of a county or city to build railroads 
through or to them, than to build a market house or a bridge. Under 
the term "necessary expenses," there are many other purposes for 
which debts may be contracted, as dangerous to the tax payers as 
the building of railroads. Such a construction only avoids one evil 
by flying to another. There is only one way of escape, and that is by 
applying the plain prohibition against the contraction of any debt, 
for any purpose, except in the way prescribed, to-wit, by popular vote. 

According to the construction put upon it by the court, Art. 7, Sec. 7, 
had as well be struck from the Constitution; as I am of opinion that 
practically, it is thereby made inoperative. If the counties and cities 
are the judges of what are their necessary expenses, and they have 
the power to contract debts without limitation for these purposes, i t  
is difficult to  see what the prohibition against contracting debts is to 
act on, or wherefore "a vote of the majority of the qualified voters 
therein" should be taken. In  my opinion, to such an impotent con- 
conclusion are we led. But is it right? 

The benefits to be derived and t.he evils to be avoided by a (766) 
cash administration of government, are too obvious for further 
comment. The county of Mecklenburg, for one, wisely and with the 
most beneficial results, acts upon that system. No sufficient reason 
can be suggested why the city of Charlotte may not administer the city 
government upon the same principle. In my opinion the Constitution 
enjoins it. 

PER CURIAM. Judgment affirmed. 

Cited: Bank v. Comrs., 74 N.C. 388; Cobb v. Elizabeth City, 75 
N.C. 7; Tucker v. Raleigh, 75 N.C. 271; Young v. Henderson, 76 N.C. 
422; Redmond v. Comrs., 106 N.C. 149; Mayo v. Comrs., 122 N.C. 
17, 26; Fawcett v. Mt. Airy, 134 N.C. 126; Greensboro v. Scott, 138 
N.C. 184; Whnrton v. Greensboro, 146 N.C. 360; Swimon. v. Mt.  Olive, 
147 N.C. 612; Hightower v. Raleigh, 150 N.C. 571; Howell v. Howell, 
151 N.C. 579; Henderson v. Wilmington, 191 N.C. 277; Newton v. 
Highway Com., 192 N.C. 65; Martin v. Raleigh, 208 N.C. 376; Green 
v .  Kitchen, 229 N.C. 461; Trust Co. v. Wolfe, 243 N.C. 475. 
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(767) 
ELISHA P O R T E R  r .  DAWSON T. U U R H A X  AKD BRYANT BROTT7K. 

An owner may not use his property absolutely as  he pleases, his dominion i s  
limited by the maxim "sic utere tzio l i t  alictlz~rn no% Za?das." 

Therefore, in the absence of a license or grant, the owner of land has no 
right to dirert a stream of water flowing through his land from its natural 
course, so as  to discharge i t  upon the land or into the ditches of a lower 
land owner to his damage; and r h e r e  it appears with reasonable proba- 
bility that  a defendant is about so to do, rt i s  error in the court below to 
racate a n  injunction restraining him therefrom until the hearing of the 
cause. 

An owner of land is obliged to receive upon the same the surface water which 
falls on adjoining higher lands, and which natually flows thereupon. 
When the m-ater reaches his land he may collect it  in a ditch and carry 
i t  to a proper outlet, but he cannot raise any dyke or barrier i t  
will be intercepted and thrown back on the lands of the higher owner; 
neither can the higher owner artificially increase the natural quantity 
or course of the surface water, by collecting i t  in a ditch and discharging 
i t  upon the serrient land, in a different manner from its natural discharge. 

Where the right to an easement is claimed by long enjoyment from which 
a grant is  presumed, the grant presumed is for the precise right which 
has been enjoyed. 

Therefow, long enjoyment of one ditch, raises no presumption of a grant 
of the right to use another ditch, differing therefrom in any appreciable 
degree, either in locality or dimension. 

This was a MOTION to vacate an injunction, heard before his Honor 
Judge McKsy, at  Chambers in NEW HANOVER County o n  of 
January, 1875. 

The plaintiff instituted an action against the defendants a t  Spring 
Term, 1874, of New Hanover Superior Court, in his con~plaint alleging: 

He is the owner of a tract of land in said county, on m-hich there are 
about one hundred acres of very fertile swamp land, most of which 
is cleared and well adapted to cultivation. Said swamp land was 

low, and in its natural state there was a good deal of water 
(768) thereupon, and the same was too wet to be used successfully 

for farming purposes. The plaintiff and those under whom 
he claims, by expending large sums of money in cutting various ditches 
thereupon, and by expending much time and labor in its improvement 
succeeded in draining said land, and the same is now, not only cleared, 
but in so high a state of cultivation as to yield twelve hundred 
bushels of corn, besides other products. 

The defendant, Dawson T. Durham, is the owner of land adjoining 
the said land of the plaintiff, and the defenda.nt Bryant Brown, and 
the defendant Council Brown as tenants in common, are also the 
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I owners of land adjoining that  of the plaintiff, and have owned the 
1 said land for several years. 
I There being some disagreement and ill feeling between the plaintiff 
l and the defendant Durham, which has now existed for several years, 

the latter disregarding the rights of the plaintiff and intending to render 
his farm less valuable formed the deliberate purpose as the plaintiff 
believes, and threatened to drown out the plaintiff's farm by ditching 

I 
certain ponds and low places, among which was a large basin con- 
taining from fifty to seventy-five acres, lying on the lands of said 

I Durham near the plaintiff's farm, and turning the water therefrom upon 
the farm of the plaintiff. The natural way and course of draining 

~ the same is not by directing the waters therefrom, to and in the 
direction of the plaintiff's farm, and that  the real purpose which said 
Durham had in view, was not to enhance the value of his land, but 
t o  impair and depreciate that of the plaintiff. 

The defendant Durham in the prosecution of his unlawful purpose 
has actually ditched the low places, ponds and basin aforesaid, and 
has directed the waters thereon from their usual and natural course, 
so that  it runs upon the said land of the plaintiff. 

There are upon the lands of the defenda$ts Brown two of several 
branches, and a third branch on the land of one Sparkman and 
the "Walker estate" which carry off from said land, large (769) 
quantities of water. Said branches do not flow in the direction 
of the plaintiff's farm. The natural, usual and cheapest course of 
drainage of the land aforesaid, is down the course of said branches, 
which hereinafter will be designated as branches No. 1, 2 and 3 re- 
spectively. No. 1 being nearest t o  the farm of the plaintiff; No. 3 
farthest, and No. 2, intermediate between No. 1 and No. 3. (See 
plot post.) 

The defendant, Durham, as the plaintiff believes, has confederated 
with the defendant, Bryant Brown, who is not well disposed toward 
the plaintiff, and is partial to Durham in the disagreement aforesaid, 
for the purpose of further impairing the value of the plaintiff's farm. 
Under some arrangement between them, the terms of which are to the 
plaintiff unknown, the defendant, Durham, is now actively engaged 
with hands in cutting a ditch about three feet wide and varying from 
four to six feet in depth, beginning a t  a point near the plaintiff's farm, 
and running in a direction to enter and cross said branches, for the 
purpose of directing the waters thereof from their natural course and 
throwing them upon the plaintiff's farm. This ditch has already been 
cut to and across branch No. 1, and to a point near branch No. 2, the 
whole distance finished being between six and seven hundred yards. 
After said ditch had been cut through a ridge near branch No. 1, the 
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defendants, Durham and Bryant Brown, seeing that it was not deep 
enough to turn the waters of said branch down the ditch in the direction 
of the plaintiff's farm, caused the said ditch to be cut deeper, and 
carried it up the course of said branch for a short distance, thence out 
on the other side, making such a dam on the lower side thereof as 
is sufficient under ordinary circumstances, to force the waters of 
branch No. 1 to follow the course of said ditch. 

The ditch has been finished to within two hundred yards of branch 
No. 2, and the work is being prosecuted with vigor, and if the 

(770) same is not arrested, the waters of branch No. 2, which is the 
largest of said branches, will be thrown upon the plaintiff's 

farm. The plaintiff is informed, and believes, and therefore avers, that 
i t  is the purpose of the defendants to carry the said ditch to branch 
No. 2, and then up branch No. 2 to a ditch leading into branch No. 
3, known as "Devil's Ditch," which is no great way off, digging i t  
to  such a depth as may be necessary to turn the waters of said branches 
down said ditch upon the plaintiff's farm, their object being to destroy 
the same. 

That part of said ditch which has been finished is, and the whole 
thereof, when finished, will be, upon the lands of the defendant, 
Brown. It does not drain any land belonging to the defendant, 
Durham, and he owns no land in the direction in which it is being cut. 
The ditch will direct the waters in said branches from their natural 
and usual course, to  the great injury of the plaintiff, and is not 
necessary and proper for the draining of the lands of the defendants, 
Brown, and that only a shallow surface ditch is required for that 
purpose. If carried through the said ditch, the waters of said branches 
will be diverted a t  least one thousand yards from their natural course. 

The plaintiff is satisfied that the main purpose for which said ditch 
is being cut, is to destroy his farm. 

That if the waters of branches Nos. 2 and 3, or either of them, 
should be directed into said ditch, they will flow down the same and 
upon the plaintiff's farm in such quantities that  i t  will be irreparably 
injured, and he will not be able to raise thereupon more than one-third 
of the average yearly crop. In  addition to this, a great part of the 
labor and money which he has already expended in draining and 
improving the same will be lost, and he will not, in the future, be 
able to cultivate or use i t  to any advantage. 

He believes that the defendants, Durham and Bryant Brown, intend 
to complete the ditch for the purpose aforesaid without delay, 

(771) and if they are not restrained from so doing by an injunction, 
the work will be very soon completed, and the value of the 

plaintiff's farm will, in a great measure, be irreparably destroyed. 
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Damage has already been done to the farm of the plaintiff by 
turning thereupon the waters of branch No. 1. 

The defendant, Council Brown, is an invalid, and generally confined 
to his room, and the plaintiff believes, and so avers, that he has had 
no part in cutting said ditch, and that  the same is not being done 
by his direction, and that he has in no way been connected with the 
conspiracy and collusion above referred to. 

The complaint demands judgment against the defendants, Dawson 
T. Durham and Bryant Brown, for-dollars damages, and for a per- 
petual injunction restraining them "froni working on, cutting or digging 
the said ditch, and from doing any and every thing towards its com- 
pletion." 

Upon the foregoing complaint, the same being verified, his Honor, 
Judge Russell, a t  Chambers, on April 17th) 1874, on niotion, granted 
an order restraining the defendants from further working upon the 
ditch until further order of the court. 

The defendants filed affidavits and the following answer, and there- 
upon moved the court to vacate the injunction: 

The defendants admit that the plaintiff is the owner of the said 
tract of land, as alleged, and the defendants are the owners of lands 
adjoining the same. (See plot post.) All of these lands were a t  one 
time owned by Dr. J. F. McRee. More than twenty years ago, he 
conveyed to W. B. Meares all the land represented on the plot as the 
"Meares Tract," which includes the land now owned by the plaintiff, 
and marked on said plot as the Pigford tract, (200 acres,) as well as 
the lands belonging to the defendant, Durham, adjoining them, and 
also another tract of land owned by the plaintiff, lying west of the 
W. & W. Railroad. In 1858, McRee sold and conveyed to the 
defendants, Bryant Brown and his brother Council Brown, as (772) 
tenants in common, the land represented on the plot as the 
"B. Brown land," and they have owned and occupied the same ever 
since. In 1858, Meares being then the owner of the said two adjoining 
tracts now owned by the plaintiff and the defendant Durham re- 
spectively, conveyed the lower tract described on the plot as the 
"Pigford tract," to B. W. Berry, as trustee for the wife of Samuel 
Berry, and in the deed of conveyance reserved to himself, his heirs 
and assigns the right and privilege of draining any of the said lands, 
through the tract thereby conveyed. About 1868, the heirs a t  law of 
Mrs. Berry conveyed the same to the plaintiff. On the 28th of 
January, 1860, W. B. Meares conveyed the upper tract to Hinton E. 
Carr, and conveyed therewith the right of drainage, through the said 
Berry land, now the property of the plaintiff. On the 10th of Decem- , 
ber, 1867, Carr sold the same, with all the rights and privileges, to the 
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defendant Durham. More than thirty years ago, Levin Lane, who was 
the owner of the land immediately south of the '(W. B. Meares tract," 
for the purpose of draining his land, cut a large canal from the North 
East river, up near to the southern line of the plaintiff's land, then 
owned by McRee, being that portion of the canal represented on the 
plot by the letters A, B, C, Dl El which extends from A to C. About 
the same time, McRee cut a portion of said canal about five or six 
hundred yards from the letter D l  about the center of the tract now 
owned by the plaintiff, in a southerly direction toward the southern 
line of said tract of the letter C. I n  1858, Samuel Berry, then 
the owner of the said tract, cut that portion of the canal extending 
from the point to which McRee had cut, so as to connect a t  the letter 
C, with the canal opened by Lane, and which was done by his consent, 
and under an agreement with said Lane, as the defendants have been 
informed and believe. 

In  1861, the said Berry cut that portion of the canal extending 
(773) from the letter D westwardly to the western line of said tract 

in the direction of "E." The balance of the canal from the 
said point in the western line of the Berry (now the plaintiff's) tract, 
passing through a portion of the defendant, Durham's, and through 
the defendant Brown's lands toward the centre thereof a t  P, was 
cut some years ago by the defendant Brown and Hinton, E. Carr being 
then the owner of this land, now owned by the defendant Durham, and 
which joins the Brown land on the south. This was done a t  the 
instance of Brown and his brother, Council, in order to drain their 
land, under a contract with Carr for that purpose, the Browns paying 
the entire cost of that portion of the canal on their land, and one-half 
of that portion running through Carr's land. 

In  1853, W. B. Meares cut the canal represented on the plot as 
the Meares canal, extending from a point here in the canal, heretofore 
described, and near the western line of plaintiff's land, through the 
said tract in a northeasterly direction to Clayton's creek. One of these 
canals will average about eight feet wide and from four to six feet 
deep; the other about five feet in width and about three feet in depth, 
and are of sufficient capacity if kept open and cleaned of obstructions 
to carry off the water from the lands of the defendants and from the 
plaintiff's land, and thus furnish the means of effectually drawing the 
same in ordinary seasons; so that when the plaintiff became the pur- 
chaser of the land, which he complains is in danger of being injured 
by the opening of the ditch described in the complaint, the Browns 
had already acquired the right to drain their lands through the canal, 
hereinbefore described, and the defendant, Durham, had acquired 
the right to drain his lands through the lands of the plaintiff. 



It is not true, as alleged, that  the defendants are engaged in cutting 
a new ditch from a point near the plaintiffs' farm. It is true that 
the defendant, Bryant Brown and his brother, Council, have 
opened and cleared out a portion of an old ditch, which was (774) 
cut a great many years ago, represented on the plot by the 
letters, J. K. L., which, upon an average, is about two feet in width, 
and about three feet in depth. 

The defendant Brown says that  their purpose in opening said 
ditch was to  improve their lands and the health of their residence 
and with no intention of in any way doing any injury to the plaintiff. 
The plaintiff's land has not and will not be injured by opening said 
ditch. The ditch which is altogether on the land of the defendant 
Brown, begins a t  a point indicated on the plot by the letter I ,  west 
of and near to  the canal above described, which for convenience, may 
be called the main canal and runs west about two hundred and fifty 
yards to  K, passing south of and about two hundred yards from the 
dwelling of the defendant Brown, thence nearly a north course on the 
east side and near to  and along the Duplin road to branch No. 1, 
(which save in a wet season has little or no water in it,) thence up 
said branch and across Duplin road and across Duplin road, thence 
along said road on the west side thereof to  L. The whole length of said 
ditch is about seven hundred and fifty yards to  a ridge of considerable 
elevation, and about fifty or sixty yards wide, which separates the 
waters of branches Kos. 1 and 2. The effect of opening the ditch is 
merely to  confine the water and carry it  along the same to the main 
canal a t  letter 0, instead of suffering it  to  flow over the land of the 
defendant Brown into the said canal, thereby injuring the land and 
seriously impairing the health of his place. The opening of this ditch 
does not throw into the canal or the lands of the plaintiff one drop 
of water more than would find its way there without it. From this 
ditch to  the nearest point of the plaintiff's land, (the northwest corner,) 
is about three hundred yards, but to  that  portion of his lands which 
he complains is injured, is about a half a mile. I t  is true that the 
defendant Durham has superintended the employees of Brown engaged 
on the work; this he has done a t  the request of Bryant and 
Council Brorr-n, one of whom is confined t o  his house by disease (775) 
and the other is so much disabled that  he gets about his farm 
with great difficulty. The ditch is on the defendant Durham's way 
from his house to  his plantation and he passes there nearly every day, 
so that  with very little trouble he could give directions to the em- 
ployees engaged in opening the ditch. What he has done was simply 
a neighborly act, prompted solely by a disposition to  aid neighbors 
who were unable to  direct the work themselves, on account of physical 
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inability, and without the remotest idea of doing any injury to the 
plaintiff. 

The defendaht Brown says that he had no idea of continuing the 
ditch through the ridge, or to branch No. 2, with a view of turning 
the water thereof in that direction, for as the plaintiff truly says, he 
would then be directing the water about one thousand yards from 
its natural course, and would also have turned the waters thereof 
on his own land. 

There was no purpose entertained by either of the defendants of 
extending the ditch to branch No. 3, or of endeavoring to turn the 
waters of branch No. 2 along the ditch, in the ditch in the direction 
of the plaintiff's land. The defendant Brown did intend to open the 
ditch on the north side of this ridge beginning a t  the letter Q and 
extending to branch No. 2, R, so as to carry off the surface water 
into branch No. 2, about the letter R and clear out and open said 
branch below that point to where i t  empties into "Red Hill canal," 
down this canal to Clayton creek, and thence into the river, thereby 
more effectually draining the lands of the defendant Brown, the effect 
of which would be to turn the waters away from the plaintiff's land 
more effectually. 

The opening of said ditch from letter Q to R, so as to drain the 
water into branch No. 2, is necessary, to drain a considerable part of 
the land owned by himself and his brother, Council Brown, and render 
it fit for proper cultivation. The order restraining the defendants 

opening said ditch, does great injury to them and seriously 
(776) interferes with and hinders their farming operations during the 

crop year, and does them a great wrong and injury. That if 
the plaintiff could sustain any injury by the acts of the defendants, 
as he has complained, the defendants are amply able to answer in 
damages for such injury, and there is, therefore, no necessity for the 
interference of the court by its extraordinary writ of injunction, even 
upon the case as set forth in the plaintiff's complaint. 

I t  is true that the defendant, Durham, has cut the ditch, F, G, H., 
but it is not true that i$ &as done for any such motive as alleged. The 
ditch, from F to G, was cut in September, 1873, and from G to H, 
in January and February last, and for the purpose of draining some 
ponds in front of his residence and the residences of his tenants, thereby 
improving the health of both, as also to benefit an academy, which 
was near the ponds, and for the further purpose of draining his lands 
around the depot, on the east side of the railroad, so as to make the 
lots a t  the depot more valuable as building lots. The ditch empties 
into the swamp about seven hundred yards from Porter's line, desig- 
nated in the plot as the "Pigford" place. This intervening land, which 
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is all swampy, is owned by the defendant, Durham, and the opening 
of this ditch does not cause any additional flow of water on Porter's 
land. The waters of the swamp are carried off by the main canal, 
and none of i t  goes upon Porter's land except through the canal, and 
a t  the point where the canal strikes Porter's land, he has thrown up 
dams on both sides of the canal, north and south, the effect of which 
is, that when the canal overflows, the water is ponded back on the 
waters of the defendant, Durham, until i t  is absorbed by the earth 
or finds its way through the canal. 

The defendants deny each and every allegation in said complaint 
contained, which is not herein specifically admitted. 

The answer was verified, and defendants produced copies of the sev- 
eral writings mentioned therein, and also filed several affidavits, 
which are not necessary to be set out in order to understand the (777) 
case as decided in this court. 

Upon the hearing, it was ordered by the court that  the injunction 
theretofore granted be so modified that  the defendants be restrained 
from cutting the ditch mentioned in the complaint through the ridge 
which separates the waters of branch No. 1 and branch No. 2 %o 
branches Nos. 2 and 3, but so much of the injunction as restrains the 
defendants from keeping open and cleared the said ditch which has 
already been cut by the defendants, be dissolved, etc. 

579 
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From this order the plaintiff appealed. 

W. 8. & D. J. Devane and D. L. Russell, for the appellant. 
Robert Strange, contra. 

RODMAN, J. His Honor, the Judge below, refused to vacate that  part 
of the injunction which prohibited the defendants from continu- 

(778) ing their canal so as to  turn the water of branch No. 2, (or More- 
field branch,) towards the plaintiff's land. The defendants did 

not appeal from the judgment in this respect, and me are not called on 
to  examine it. 

The principal question presented t o  us is, as to  the right of the de- 
fendants t o  carry the water from branch No. 1 t o  or near the plaintiff's 
land. I n  considering this we are obliged t o  form some opinion as t o  the 
facts which are disputed beheen  the parties, as i t  is upon these that 
their respective rights depend. These conclusions are, however, only 
provisional, and for the present purpose. It may be that on the final 
hearing, upon fuller evidence, the facts may appear to  be very different 
from what, in our opinion, they now appear to  be. We consider i t  
proved with sufficient probability for the present purpose, that  the 
natural flow of the water which finds its way into branch No. 1, is into 
Walker's swan~p, (or Clayton's creek). Several witnesses acquainted 
with the locality, swear positively to  this, and so far as we have seen, no 
witness swears that i t  passes over the land between the branch and the 
plaintiff's land. This view is supported by the admitted fact, that  in 
order to  conduct the water from the branch t o  the plaintiff's land, it 
was found necessary to  cut the ditch six feet deep, and t o  dam up the 
branch below the point where the ditch departed from it. Taking this 
to  be the fact, i t  will scarcely be contended that  the defendants a t  com- 
mon law, and in the absence of any license or grant of the right, have 
a right to divert a stream of water flowing in a part of its course through 
their land, from its natural course and outlet, and t o  conduct i t  to  dis- 
charge itself upon the plaintiff's land, or into his ditches, to  his damage. 
An owner may not use his property absolutely as he pleases. His 
dominion is limited by the maxim, "sic utere tuo ut alienum non lcedas." 
This maxim is so familiar, and the illustrations of i t  in decided cases are 

so numerous that  any particular reference to them is unnecessary. 
(779) The defendants allege that  there is an ancient ditch running 

from branch No. 1, nearly in the direction of the one recently cut 
by them, and hence claim as we suppose a prescriptive right to  their 
ditch. But when the right to an easement is claimed by long enjoy- 
ment from which a grant is presumed, the grant presumed is for the 
precise right which has been enjoyed, and long enjoyment of one ditch 
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can raise no presumption of a grant of a right to  a ditch differing in any 
appreciable degree from tha t  enjoyed, in locality or dimensions. It 
does not appear tha t  the old ditch, remains of which were found on 
each side of the public road, ever carried down the water from branch 
No. 1, upon the lands of the plaintiff, or tha t  i t  has been in a condition 
to  do so within twenty years. 

If ,  as seems to  us upon the evidence to  be the fact, the natural flow 
of the water of branch No. 1 is to Walker's swamp, the defendants have 
the right to cleansc i t  and restore it to  tha t  natural condition in which 
i t  once d i~e l~argcd ,  and niay still discharge the injurious surplus of 
water from their lands. If that means of drainage shall from any cause 
be ~mpossible, or extremely inconvenient, they may obtain a right to  
drain their lands into the ditches of the plaintiff or through his lands 
by the means prescribed by our Acts of Assembly. 

Such being our opinion on the question as to the defendants' right to  
divert the branch, very few observations are necessary upon the right 
of the defendants over the surface water which falls upon their land, 
and which would naturally flow over the surface upon the lower lying 
lands of the plaktrff. It has been held that an owner of lower land, is 
obliged to  recelre upon it the surface water which falls on adjoining 
higher land, and 11-hich na-curally flows on the lower land. Of course 
when the water reaches his land the lomer owner can collect it in a ditch 
and carry it off to a proper outlet so that  it mill not damage him. He 
cannot ho~vever raise any dyke or barrier by which i t  will be 
intercepted and thrown back on the land of the higher owner. (780) 
TThile the higher omner is entitled to this service, he cannot arti- 
ficialiy increase the n a t u ~ a l  quantity of water, or change its natural 
manner of flow by collecting i t  in a ditch and discharging i t  upon the 
serv~ent  land a t  a different place, or in a different manner from its 
natural discharge. These elementary principles being founded on 
reason and equlty are common to  both the civil and the common lam, 
and are impliedly recognized by our Acts of Assen~bly respecting drain- 
ing. They do not present any absolute or inequitable impediment to  
the drainage of higher lands through lower. If i t  be necessary (using 
this word in its legal sense) for the sufficient drainage of the higher 
lands, to collect the surface water in one or more ditches and carry i t  
off through the lower lands, the higher owner may obtain a right to  do 
so, on the just condition tha t  he will not discharge the water on the 
lower land to its damage leaving the owner t o  get rid of i t  as best he 
may, but will a t  his own expense, conduct it through, and entirely from, 
the  lower land to  a proper outlet. 

We have not given any attention to the alleged motives of the de- 
fendants: Their motives are inamaterial. The question is only as t o  

581 
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their rights. The Judge erred in vacating any part of the injunction 
before a final hearing. 

The Judge's order in vacating part of the injunction is reversed, and 
the injunction as to  the whole of t,lx ditch complained of is continued 
until the hearing. The plaintiff will recover the costs of this court. 

Let this opinion be certified. 
PER CURIAM. Judgment accordingly. 

Cited: Staton v .  R. R., 109 X.C. 341; Fleming v. R. R., 115 K.C. 
696; Mixxell v .  McGowan, 120 N.C. 138; Porter v. Armstrong, 129 
N.C. 102; Mullen v .  Canal Co., 130 N.C. 502; Davis v. Smith,  141 N.C. 
109, 110; Clark 2;. Guano Co., 144 K.C. 76; Greenwood v .  R. R., 144 
N.C. 448; Briscoe v .  Parker, 145 N.C. 17; Brown v. R. R., 165 N.C. 395, 
396; Yowmans 21. Hendersonville, 175 N.C. 578; Jackson v. Keans, 185 
N.C. 419; Winchester v. Eyers, 196 N.C. 384; Bonapart v. Nissen, 198 
N.C. 183; Holton v .  Oil Co., 201 N.C. 748; Darr u. Aluminum Co., 
215 N.C. 771; Cotton  mills v .  Henrietta Mills, 219 N.C. 283; Phillips 
v. Chesson, 231 Y.C. 569; Johnson v .  Winston-Salem, 239 N.C. 704. 

(781) 
HAWKINS & GO. o. L. M. LONG AND ANOTHER. 

Where a n  account has been stated between the parties, and there is no dissent 
thereto within a reasonable time, it will be presumed that the account, 
a s  stated, is correct. When the assent of a party thus appears, the 
balance struck becomes an original demand, and amounts to a n  express 
promise to pay the actual sum stated. The balance of the account stated 
is  principal, and the account cannot be re-examined to ascertain the items, 
unless for alleged fraud or mistake. 

CIVIL ACTIOK for the recovery of money only, originally instituted in 
a court of a Justice of the Peace, and carried thence on appeal to the 
Superior Court of W A L I F . ~ ~  County, where i t  was tried before Moore, J., 
a t  December (Special) Term, 1875. 

The action was brought to  recover certain moneys paid by the plain- 
tiffs on account of drafts drawn upon them by the defendant. 

Upon the trial i11 the Superior Court the plaintiffs recovered judgment 
of $28.00, and from this judgment appealed t o  the Supreme Court. 

All other facts necessary to  an understanding of the case as decided, 
are stated in the opinion of the court. 

Walter Clark, for the appellants. 
D a y  and Batchelor & Son, contra. 
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BYNUM, J. On the first of April, 1874, the plaintiffs rendered t o  the  
defendant an  itemized account of their dealings with him, consisting 
wholly of debits for cash advanced, merchandize sold, and drafts paid 
for the defendant, amounting to $1,671.63, without any payments 
thereon. On the 21st of September, 1874, the plaintiffs rendered (782) 
to  the defendant another account, including therein the  aggregate 
amount of the first account, designated as the "balance" due on the said 
first day of April, and embracing other items, being their dealings from 
April to September the 21st, and increasing the whole debit to  $1,764.66. 
This account, last rendered, gives the defendant credit for cash, drafts 
paid and cotton delivered and sold, since the 1st of April, to  tlie amount 
of $1,266.56, and then subtracts tlie credits froni the debits, and 
strikes the balance due the plaintiff, which is $498.10. As thus stated, 
the account is signed by the plaintiffs and delivered to the defendant, 
three months before this action was con~meiiced. As no dissent appears, 
we must assume t h a t  the account was approved by the defendant as 
rendered. 1 Greed. ,  S. 167 and notes. 

When an account rendered is not objected to  in a reasonable time,- 
here, three months-the failure to object, will be regarded as an  admis- 
sion of its correctness by the party charged. Wiggins v. Burkham, 10 
Wall., 129. The conversion of an open account into an account stated, 
is an operation by which the parties assent to  a sum as the  correct 
balance due from one to the other; and whether the operation has been 
performed or not, in any instance, must depend on the facts. This may 
appear from either express agreement, or froni words or acts and the 
proper inferences froni them. The plaintiffs here consolidated into one 
aggregate sum the items of their account against the defendant; then 
consolidated the items of the defendant's credits in like manner. They 
then apply tlie consolidated credits in payment of the consolidated debt, 
strike the balance and claim that round sum as the debt. The plaintiffs 
are bound by this application, because they themselves made it. The 
defendant is bound, because he received the account thus stated, and 
acquiesced in it, until action brought three months afterwards, without 
any dissent. When the assent of the defendant thus appears, the  
balance struck becomes an original demand and amounts to  an (783) 
express promise to  pay the actual sum stated. The balance of 
the  account stated is principal; and i t  seems that  i t  cannot be re-exani- 
ined to ascertain the items, except for fraud or mistake. McLelLand v. 
West, 70 Pa .  St., 183; White v. Campbell, 25 Mich., 463. What  is an 
account stated? It is nothing but the agreenient of both parties tha t  
all the articles are true. But  it is really not material whether in this 
case i t  is called an account stated or an account rendered. The same 
legal consequences will follow the same state of facts. The plaintiffs 
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apply the solid sum of the credits in extinguishment of the solid sum of 
the debits, and claim the balance struck, as the true debt. That binds 
them. The defendant accepts the account thus stated and assents to  it. 
That  binds him. 

This case is clearly distinguishable from Waldo v .  Jolly, 49 N. C., 
173; Jenkins v. Beall, 70 j?;. C., 440; Boyle v. Rollins, 71 N. C., 130; 
Caldwell v. Beatty, 69 N.  C., 365; Jenkins & Co. v .  Smith, 72 N.  C., 
296, and that  class of cases, in that  in none of them, did the plaintiff 
himself make the application of the payments to  the extinguishment of 
a specific debt in mass, which is our case. His Honor in the court below 
was governed by the case of Jenkms & Co. v. Smith, 72 N. C., 269, and 
applied the first item on the debit side and so on. But in that case, it 
was held that the plaintiffs had inade no specific application of the 
payments, nor had the defendant made the application. I n  such case 
the Iaw makes the application in running accounts, according to the 
rule there adopted. That case has no application, because here the 
specific application of the credits was inade by the plaintiffs and 
acquiesced in by the defendant. The plaintiffs had no right to split the 
account, and the magistrate had no jurisdiction. 

There is error. 
PER  CURIA^. Judgment reversed and the action dismissed. 

Cited: Flemming v. Flemming, 85 K.C. 131; Marks v .  Ballance, 113 
N.C. 29; Wallace v. Grixaard, 114 N.C. 495; Davis v. Stephenson, 149 
N.C. 116; Blanchard v. Peanut Co., 182 N.C. 23; Brooks v. White,  
187 N.C. 658; Fish Co, v. Xnowden, 233 N.C. 270. 

D. ,4. ASD L. W. HUMPHREY v. R. W. WARD, Ex'R., ASD OTHERS. 

As the jury is the tribunal, whose peculjar province i t  is to try i ~ s u e s  of 
fact, their finding, though not conclusive in a Court of Equity, will, as  
a general rule, be adopted a s  the finding of the court, when issues hare 
been submitted to a jury under the direction of the court. 

This was a BILL IN EQUITY, (under the old system,) tried before 
Mck'ay, J., a t  Fall T e m ,  1875, of the Superior Court of ONSLOW 
County. 

The case was before this court a t  January Term, 1871, when certain 
issues were made up from the pleadings and ordered to  be submitted to  
a jury. 
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At January Term, 1874, the defendants moved this court to  dismiss 
the bill on the ground that  the court had no jurisdiction thereof. The 
case is reported in 70 N. C., 280. 

At Fall Term, 1875, of the Superior Court of Onslow County, the 
issues directed by this court to  be submitted to the jury were tried, all 
of which were found in favor of the defendants. The plaintiffs excepted 
to  the charge of the court and assign as error: 

"That his Honor erred as a matter of law in his charge to the jury 
as follows: The plaintiffs' counsel called the attention of his Honor .to 
the 3d and 5th issues which had not been denied by the answer of the 
defendants, and were therefore admitted, and requested the court to  
instruct the jury as a matter of law. His Honor refused so t o  do, and 
charged the jury, 'that the Supreme Court having the pleadings before 
them had sent the issues submitted t o  be passed upon by a jury. That 
the pleadings in the case had been read for information, that  they might 
aid the jury in understanding and coming to a correct conclusion upon 
the issues submitted by the Supreme Court. That they must pass upon 
the issues and decide them according to the evidence submitted to them 
upon the trial.' Holding that  if an issue had been ordered by the 
Supreme Court upon a matter settled by the pleadings they had (785) 
a motive therefor, and if useless they would so perceive from an 
inspection of the pleadings and disregard the finding." 

All other facts necessary to  an understanding of the case as decided, 
are stated in the opinion of the court. 

The plaintiffs appealed. 

Smith & Strong, for  appellants. 
Battle & Son and A. G. Hubbard, contra. 

BYNUM, J .  This is a suit in equity, begun in 1867, under the old 
system. G. J .  Ward, as principal, and Robert White, as surety, were 
indebted t o  William Humphrey by note, in the sum of $3,471.20. Ward 
died insolvent, and on the 9th of January, 1866, White, for the alleged 
consideration of $10,000, payable in ten equal yearly installments with 
interest, conveyed by deed all his real estate, consisting of a large and 
valuable plantation, to the defendants, Sanderlin and Venters. He also, 
a t  the same time, conveyed by deed, to  the same parties, all his chattel 
property, with some m a l l  exceptions, taking as the consideration there- 
for, their obligation to support him during his life. William Humphrey, 
the creditor, died, leaving the plaintiffs as his executors; and both Ward 
and White are dead, the defendant, R.  W. Ward, being the executor of 
the one, and the defendant, Etheridge, being the administrator of White. 
The prayer of the bill is, that  the said deeds made by White, may be 
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declared void for fraud, and the property thereby conveyed be decreed 
t o  the satisfaction of the said debt. The defendants ansu-ered that they 
were purchasers in good faith, for a valuable and fair consideration, 
and denying any fraudulent intent. The cause being heard in the 
Superior Court, upon the pleadings and proofs, the bill was dismissed, 

and the plaintiffs appealed to this court. See 70 N. C., 280. This 
(786) court, not undertaking to  decide the issues of fact involved, upon 

which much evidence was sent up v i th  the record, ordered, among 
others, the following material issues, to be sent don-n and tried in the 
Superior Court by a jury, to-wit: 

"Was the deed, set forth in the bill, from Robert White to D. E. 
Sanderlin and S. TTT. Venters, dated the 9th of January. 1866, for the 
real estate, executed with the intent to hinder, delay or defraud the 
creditors of Robert White?" 

"Was said deed executed with the intent to hinder, delay or defraud 
TITv'illiam Humphreys, his executors, administrators or assigns?" 

Similar issues mere submitted in respect to the  deed for the chattel 
property. Upon the trial in tlic court below, the jury responded in the 
negative, upon each of these issues, and the case is now before us for 
final hearing. 

As the jury is the tribunal, whose peculiar province i t  is to t ry  issues 
of fact, their findmg, though not conclusive, in a Court of Equity, will, 
as a general rule, be adopted as the finding of this court, when such 
issues are submitted by our direction. 

The bill seeks to  avdid the t ~ o  deeds upon the single ground of fraud, 
but the  jury, by their verdict, negative any idea that  the deeds n-ere 
made with intent to hinder, delay or defraud creditors, and the evidence 
before us fully supports the verdict. It establishes tha t  White sold his 
land for the  sum of $10,000, which was a fair price for i t ;  that  the 
defendants purchased in good faith and have paid all the purchase 
money except $2,000, which they admit to  be yet unpaid; that  White 
owed no other but this security debt due to  the plaintiffs; and of the 
existence of this the defendants had no knowledge a t  the time of their 
purchase: nor had they any reason to suspect a fraudulent purpose in 
the bargainor, because he had a good character for economy, prudence 
and honesty in his life and dealings. But  an absolute conveyance, for a 

valuable consideration, is good, even notwithstanding the intent 
(787) of the maker to defraud. if the grantor was not a party to the 

fraud and bought without any knowledge of the corrupt intent. 
Reiger v. Davis, 67 N. C., 185; Lassiter v. Bavis, 64 N. C., 498. The 
deeds being good upon their face, and the jury having negatived fraudu- 
lent intent on the part of the defendants, the plaintiffs have failed to 
make out a case, and the judgment of the Superior Court dismissing 
the bill, must be affirmed. 

586 
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It n-as suggested by the counsel of the plaintiffs tha t  they might have 
a decree for the amount of the two unpaid notes, admitted to be due 
and unpaid by the defendants. This cannot be allowed, because i t  
would be  holly inconsistent with the frame and prayer of the biii, and 
because i t  may be that  the unpaid notes have been assigned for value 
to third persons. If unassigned they may, by the proper action, be 
subjected to  the plaintiffs' debt. 

There is no error. 
PER CURIASI. Judgment affirmed. 

STEPHES X. THOMAS v. R. H. CARIPBELL. 

I t  is not necessary to the regularity of a summary proceeding for the enforce- 
ment of a n  agricultural lien under the statute, that  a summons should 
be issued to  the defendant. 

This was a SPECILL PROCEEDIKG, to enforce an agricultural lien under 
the statute, heard before Buzton,  J., a t  Fall Term, 1875, of the Superior 
Court of RICHVOND County. 

The proceeding was instituted before the Clerk of the Superior Court, 
no surnnions or other notice having been served upon the defendant. 
The plaintiff filed an  affidavit and bond in pursuance of the provisions 
of the statute, and thereupon the clerk issued a warrant directing 
the sheriff to  seize the crop upon which the lien was given. The (788) 
sheriff seized the crop and duly advertised the same for sale on 
the 6th day of December, 1875. 

On the 30th day of Noven~ber, 1876, the Clerk of the Superior Court, 
a t  the instance of the defendant's counsel, issued an  order to  the plain- 
tiffs to appear on that day and show cause ~ v h y  the proceedings should 
not be dismissed on the grounds: 

1. Tha t  no summons was issued to  the defendant. 
2. Tha t  the requisites of the statute concerning the claim and deliv- 

ery of personal property had not been complied with. 
3. That  the court had no jurisdiction of the subject matter of the 

action. 
Upon the hearing, after argument, the proceeding was dismissed, and 

the plaintiffs appealed to  the Superior Court. 
Upon the hearing in the Superior Court, the judgment was affirmed 

and the plaintiffs appealed. 

Steele & Walker ,  Busbee & Busbee and Cole, for the appellants. 
Xhato, Hinsdale and ~VIcNeill & McNeill,  contra. 
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PEBRSOX, C. J. His Honor, after some discussion in regard to  other 
points, rests his decision on the ground "a proceeding to enforce a lien 
on crops must he accompanied with notice to the party affected." By 
this we suppose his meaning to be a "summons," because that  is the first 
ground upon which the defendant put his motion to  dismiss. 

By Statute, see Bat. Rev., Ch. 65, Sec. 19, i t  is enacted, that any per- 
son n ho makes advances either in money or provisions, t o  enable a 
party to  make a crop, shall have a lien on the crop, provided an agree- 

ment in writing is executed and recorded. 
(789) Section 20 gives a summary remedy, if the party who has made 

the advances, makes affidavit before the Clerk of the Superior 
Court that  the cultivator is about to sell or dispose of the crop, or in 
any other way is about t o  defeat the lien, acconlpanied with a state- 
ment of the amount then due. The summary remedy is that  the Clerk 
shall thereupon issue a IT-arrant to the sheriff commanding him to seize 
the crop, or so much thereof as may be necessary, to satisfy thc amount 
sworn to  in the affidavit, and after due ad~ertisement, sell the same for 
cash, and pay off the debt. The Act then provides that  the cultivator, 
may within thirty days after the sale give notice in writing to the 
sheriff, acconlpanied ~ ~ i t h  an affidavit, that  the amount claimed is not 
justly due, whereupon it shall be the duty of the sheriff to  hold the 
proceeds of sale, subject to  the decision of the court, upon an issue to  
be tried a t  the next term of the Superior Court. The purpose of the 
statute is to give a suninzary remedy, where there is reason to believe 
that the cultivator is attempting t o  commit a fraud upon the lien of the 
party who has made the advances. It is clear from a perusal of the 
statute, that in order to  prevent an attempted fraud it was the intent 
of the law making power to dispense with a summons to the next term 
of the Superior Court, and to allow the crop or so much thereof as was 
necessary to satisfy the debt, which is required to  be set out in the 
affidavit, to  be seized and oold by sunxnary process-leaving the culti- 
vator to his remedy by civil action in case he was not in default, and 
also by indictment against the party who makes the affidavit, in case i t  
be false in regard to  tlie fraud charged or in regard to  the amount 
alleged to be due. 

There can be no doubt that  the General Assembly may in its wisdom, 
especially t o  prevent fraud, allow a summary proceeding and dispense 
with the necessity of a summons to the next term of the Superior Court. 
As in the case of a summary judgment against securities for an appeal, 
or for prosecution or for the forthcoming of property in an action for 

claim and delivery. 
(790) See Harker u. Arendell, anfe, 85, furnish full analogies. The 

cultivator is supposed to know the law as to  summary pro- 
ceedings. 

588 
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If by using the word "notice" instead of the word  summons," which 
is the word used by the counsel of the defendant in his first objection, 
his Honor means, tha t  the  clerk had no pom-er to issue the warrant 
unless notice of the application had been given to the cultivator. The 
reply is, there is no provision to  that effect in the act, and it may be 
asked, cui bono? As the order is pereinptory'to the clerk,-issue the 
~var ran t  provided the proper affidavit is filed. If the cultivator had 
notice, what could he say before the clerk? That  he had not sold or 
disposed of any of the crop, or otherwise attempted to  defeat the lien? 
I n  other 1%-ords, dcny the truth of the affidavit. This matter the clerk 
has no po-wer to  t ry .  Kor could he deny the existence of the debt. The 
clerk had no jurisdiction to t ry  the question, and the act expressly pro- 
vides a mode for the trial of tha t  issue. Thus it is seen, tha t  to require 
notice of the application, would defeat the purpose of the act, which is 
t o  give a sunimary remedy in order to  prevent fraud upon the lien or 
statutory mortgage. 

It has never been supposed tha t  a Justice had jurisdiction of anlaction 
to  recover personal property, and the action of a mortgagee, although 
its ultimate object may be to obtain payment of his debt, has for its 
immediate object the recovery of the mortgaged property, and is not 
directly founded on contract, but on the right of possession. The 
amount of the debt, therefore, cannot affect the jurisdiction. Under 
our old system a Justice had exclusive jurisdiction of an action on a 
note of $100 or less, but i t  was never supposed that  he had jurisdiction 
of an action of replevin or trover to recover property mortgaged. 

There is error. This will be certified. 
PER CURIAM. Judgment reversed. 

WILLIAM CLARKE v. D. Rf. WAGNER AND OTHERS. 
(791) 

I n  a n  action for the recovery of land, evidence of long continued possession 
and claim of a part of the locus in quo, consisting of dry land, is no 
evidence of the possession of another part of the Zoczcs in quo covered 
with water adjoining the same; and in the absence of such evidence, the 
court below erred in allowing the jury to find a verdict in fayor of the 
defendant a s  to that  part of the locus in quo covered with water. 

CIVIL ACTION, in the nature of Ejectment, tried before Furches, J., 
a t  the Fall  Term, 1875, of IREDELL Superior Court. 

I n  support of his title, the plaintiff introduced a grant from the State 
dated in 1802, on a survey made some time before tha t  date, to one 
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Samuel Houston, Sen., calling for fifty acres of land, described as fol- 
lows: "Beginning on a stake, the upper end of the island, thence south 
35' east fifty-three poles to a stake, the lower end of the island; thence 
east 125 poles to a post oak;  thence north 45 poles to  a black oak; 
thence ~ \ e s t  20 poles to  Samuel Houston's old corner; thence with said 
Houston's line west, in all 154 poles, to  the beginning, including two 
small lslands In said river," and debcribing said land as lying on the 
Catawba River. 

Plaintiff then introduced mesne conveyances from the said Samuel 
Houston dom-n to himself. 

The plaintiff then introduced one Clegg, a surreyor, ( ~ h o  had sur- 
veyed tlie land in the grant, and also the adjacent land claimed by the 
defendant) (see plot post,) who testified t h a t  he commenced his survey 
a t  the upper end of island S o .  2, (there being two islands opposite the 
land described m the grant, lying nearly parallel with each other and 
the bank of the river,) the one nearest the bank being designated as 
island No. 1, and the one farthest from the bank as island KO. 2 ;  that  
lie ran to the lower end of island S o .  2 ;  that  the courses corresponded 

precisely wlth the courses of the grant;  tha t  the distance was 
(792) greater than called for-this line mas run on tlie western margin 

of said island. He  then went to  the upper end of island No. 1, 
and run dovn its xestern margin to  the lower end of the same; that  
the course of this line varies about fourteen degrees from the call of the 
grant, and the distance was greater. 

He  then went t o  the upper end of island No. 1, and run down till he 
came opposite the upper end of island No. 2, a distance of twenty poles, 
and then crossed over to island S o .  2, and run along its xvestern edge 
to  its lower end; tha t  the course of this line corresponded precisely with 
the call of the  grant, hut the distance was greater. 

Tha t  he then conin~enced a t  the lower end of island KO. 2, and run 
to  a post oak, on the main land, which Lvas admitted by the plaintiff 
and defendant to  be the third corner called for in the Houston grant; 
tha t  the course of this line varied three degrees from the call of the 
grant, and the distance was greater. 

The course from the lower end of island KO. I ,  also varied three 
degrees, though in the opposite direction. 

He  then run to  the black oak north, and tha t  the  line corresponded 
precisely with the call of the grant, but the distance was greater. From 
the black oak, he run with the old marked line, west, to  the upper end 
of island No. 1. 

The plaintiff then introduced one R. C. Plott, who testified that  he 
had heard old man George Campbell, now dead, say tha t  the lower end 
of Island No 2, was the Houston corner, and one Jacob Parker, who 
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testified that  Mrs. Campbell, under whom the defendants claim, had 
told him tha t  her beginning corner mas a t  the lower end of Island No. 2, 
(bang  then in sight of said point and pointing t o  it.) The defendant 
introduced a grant to  the heirs of one Kyle, dated in the year 1816, and 
showed mesne conveyances from the heirs of Kyle to  themselves. Said 
grant called for "conimencing on a stake, the lower end of Hous- 
ton island, then, with his line, past his corner." etc. They also (793) 
introduced a surveyor, m-ho stated tha t  he coninienced a t  the  post 
oak, the admitted third corner of the Houbton grant, and ran along an 
old marked h e  t o  a white oak, in the river bank, n-hich was marked 
as  fore and af t  and across to a point about 5 poles above the lower end 
of Island No. 1; tha t  he blocked the white oak and post oak corners 
and four other trees along said line, including the post oak corner; tha t  
the white oak, post oak and t ~ o  other trees corresponded in age v i t h  
the Houston survey, and one with the age of the Kyle survey. They 
also introduced one Jno. Davidson, a surveyor, and several other per- 
sons, m-1-10 testified tha t  they were present between 30 and 40 years ago, 
when the surveyor was surveying other land in the neighborhood, and 
a dispute arose between Samuel Houston, Jr., a son of the grantee in 
the Houston grant, and one Crawford, as to whether if, the  second line 
of the Houston grant was run out, according t o  its call, i t  would come 
out a t  tlie post oak corner or not, and to settle it, Samuel Houston, Jr., 
took the surveyor t o  the ~ ~ h i t e  oak, marked as fore and aft, a t  the bank 
of the r i ~ e r ,  and set his compass for him and sighted to the lower end 
of Island No. 1, and told him to  run from them and by the post oak. 
The surveyor run the line according to the sight granted him, and came 
out above the post oak (4 or 5 poles.) Houston following the old line 
and calling to the  surveyor, Davidson, as he went along, tha t  he was 
leaving the line, said Samuel Houston, Sr., had formerly been one of 
the owners of this land; tha t  he said nothing about the lower end of 
Island Ko. I ,  being the corner, but set the compass as above stated. 

It m-as in evidence tha t  the ground between the post oak corner a<d 
the river was broken and wooded, so that  the river could not be seen 
from there. Tha t  the distance from the white oak on the river bank 
t o  the lower end of Island No. 2, was about 100 yards. Tha t  the dis- 
tance from the said white oak to  the line running from the lower 
end of Island No. 2 to  the  post oak, (the greatest width of the (794) 
disputed land on the shore,) was 110 yards. 

There was other evidence tending to  show tha t  the marked line from 
the ~ ~ h i t e  oak to  the post oak. was the line surveyed and marked out 
for the Houston grant, and that i t  had always been recognized as the 
true line until 1862 or 1863. 
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It \\-as in evidence that  there is now a corner of an old field of about 
three-fourths of an acre, extending from the Kyle tract in the disputed 
land; and several of the children of Elizabeth Campbell, under whom 
the defendants claim, testified that  the same had been cleared for forty 
or fifty years, and that  their mother and themelves had cultivated said 
field, including the part in the disputed land, for more than twenty 
years previous to AD. 1860, and that  they had cut fire wood, rail tim- 
ber, boards and shingles off the remainder of the disputed land which 
lays between the field and the marked line; that  the old line of marked 
trees. from the white oak to the post oak, had always been recognized 
as the line between the Kyle lands and the Houston lands. That one 
David Clark, under whom the plaintiff claimed, when he owned the 
land had asked permission of Elizabeth Campbell to set his fence a 
few feet below the white oak, on the disputed land, to get a bluff on the 
river, and she had granted it. It was further in evidence, that  when 
the present defeiidants purchased from Elizabeth Canipbell, they went 
after the plaintiff to draw the writings for them, and that  on returning 
a-ith them to the house of Elizabeth Campbell he had put his hand on 
and pointed out to them the ~ h i t e  oak on the ri~rer bank as a line tree 
between hini and Mrs. Campbell. 

It was in evidence, on the part of the plaintiff, that the cultivation 
of the field, which ran upon the disputed land, was suspended several 
years before A.D. 1860, and that  long before that  the fence had been 
drawn in, leaving out that  part that  m-as in the disputed land, and the 

plaintiff himself testified that  he had not known of any cultiva- 
(795) tion of said field for twenty years or more; that  he had known 

the disputed lands thirty-fire or forty years, and had never 
known any one t o  cut timber or wood of any kind upon it  in that time. 

Plaintiff further testified that  he had always thought that  the line 
from the white oak to the post oak, as marked, was the line between 
him and the Campbells, until he found tlie Houston grant, in 1872, 
though he always thought that  island No. 2, the lower end, was his 
corner. That  his deeds all commence a t  the post oak, and run around 
the other way, he not having ever seen the Houston grant until by 
accident he found it  in the year A.D. 1872, after the present defendants 
had purchased. 

The court, after rehearsing the evidence, instructed the jury that  they 
must find all the disputed facts, from the testimony, and apply them to 
the law as given them by the court. And in doing this, it was proper 
that  they should take in consideration the arguments and theories of 
the counsel on both sides. That  i t  was agreed by both sides tha t  the 
post oak was the third corner called for in the grant. But the parties 
disputed as to where the second corner called for in the grant was. 



N. C.] JANUARY TERM, 1876. 

Tha t  the plaintiff contended i t  was a t  the lower end of island No. 2, 
and the defendants contended tha t  i t  was a t  the lower end of island 
No. 1, and tha t  was a question for then1 to  determine. Tha t  the court 
instructed them that  it was a t  one or other of these points. And, as a 
matter of convenience, they might consider tha t  question first. ,4nd 
if they should find tha t  it was a t  the lower end of island No. 1, they need 
not go any further with their enquiries, as a line ran from tha t  point to  
the post oak would not cover any land in possession of the defendants, 
plaintiff would not be entitled to  recover, and their verdict should be 
for the  defendants. 

But  if they should not find tha t  the lower end of Island No. 1 was 
the second corner called for in the grant, and that the lowcr end of 
Island No. 2 was, the plaintiff's line would be a true and direct 
line, from tha t  point to  the Post Oak, nothing else appearing, (796) 
and plaintiff would be entitled to  recover, and their verdict 
should be for plaintiff. But defendants further contend tha t  if you find 
tha t  the lower end of Island No. 2 is the second corner called for in the  
grant, tha t  they have shown a line of marked trees extending from the 
Post Oak corner west to the river, and tha t  the same was run and 
marked by the surveyor in making the survey for the Houston grant, 
and tha t  that  line has always been known and recognized as the divid- 
ing line between the respective owners uptil about 1872, and tha t  said 
marked line is the true line, although not a direct line from the lower 
end of Island No. 2 to the post oak corner. And the court instructed 
the jury that  if they should so find the facts, tha t  as this was the loca- 
tion of a grant from the State, that  said marked line would be the true 
line, and plaintiff would not be entitled to  recover and their verdict 
should be for the  defendant. But  defendants also further contend tha t  
if you should find that the lower end of Island No. 2 was the second 
corner called for in the grant and should not find the marked line from 
the post oak to the white oak was the  true line under the instructions 
a s  given you, that  they have shown a sufficient adverse possession to  
give them title and to defeat the plaintiff's right to  recover. And upon 
this the court instructed the jury, tha t  as i t  was shown tha t  this land 
had been granted by the State to  either Houston or Kyles, tha t  if they 
found as a fact that  the defendants and those under whom they claim 
had had an actual adverse possession of the land in dispute for twenty 
years, tha t  this would defeat the plaintiff's right to  recover the land so 
held in possession; and if they further found tha t  those in possession 
were claiming up t o  the marked line from the post oak to  the  white 
oak, the law would presume possession up t o  tha t  line and plaintiff 
would not be entitled t o  recover, although he might originally 
have had the title to  the same. Tha t  this possession must 
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have been an actual possession of a part  of the  land in dispute-a 
possession of other land under the Kyles grant not in dispute would 
not do, neither would the occasional cutting board timber, etc., do. 
But  i t  must be such a possession as farmers in tha t  neighborhood usually 
have of land they cultivate. Plaintiffs excepted: 

1st. Tha t  his Honor left i t  as a matter of fact to  the jury to  say 
whether the  second corner of the land, included in the Houston grant, 
mas a t  the  l o ~ ~ e r  end of Island No. 1, or loxer end of Island KO. 2, when 
he ought to  hare  told them, as a matter of law, tha t  i t  was a t  the lower 
end of Island No. 2. 
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2d. That his Honor told the jury, in effect, tha t  if the line from the 
white oak to the post oak was the line actually run for tlie location of 
the Howton grant, i t  n-ould be the true line, though seemingly located 
there by niistake, and differing from the actual call of said grant. 

3d. Tha i  his Honor told the jury tha t  as the defendants claim up 
to  a known marked tree (the h e  from white oak to  the post oak) if 
they had actual possess~on of a part  of the land between the line from 
the white oak to  the  post oak, and true line from the lo~ver end of 
Island KO. 2 ,  to  the post oak, (supposing that  to  be the true line) the 
lam ~ o u l d  presume this possession to  be a possession of all the land 
between the two lines aforesaid, sufficient if long enough to  bar plain- 
tiffs' claim to  all the land betreen said lines. 

Verdict and judgment for defendants. 
Motion for a new trial. Motion disallowed. -Appeal by plaintiff. 

M. L. McCorkle, R. F .  Armfield and Johnstone Jones, for the appel- 
la?zt. 

Scott & C'cdtlwell, contm. 

FEARSOX. C. J. The statement of the case does not set out with dis- 
tinctness the locus in  quo, but me learn from it and the plot and the 
statement of counsel a t  the bar, tha t  it composes a slip of dry land 
lying betmeen a direct line from the lorn-er end of Island No. 2 to  
the post oak corner, and a line of marked trees from tha t  corner 1799) 
to  a white oak on the bank of the river, marked as a "fore and 
af t ;"  and also a parcel of land covered by water. I n  regard to  the dry 
land, there was evidence of a long continued possession by those under 
whom defendant derives title, clainiing up to  tlie white oak and marked 
line t o  the post oak. There was conflicting evidence as t o  how long 
this possession had been abandoned, to which his Honor seems not to 
have called the attention of tlie jury; but supposing, as to  this part of 
the locus in quo, there was evidence to be left to  the jury; in regard to 
the parcel covered by water, there was no evidence whatever of any 
poesess~on or of any definite line up to wliich claim vr-as made. It may 
have been from the mhite oak down the river bank, which was the extent 
of the possession, or from the white oak to  the lower end of Island 
No. 2 ;  or to  the island, by an extension of a line from the post oak to the 
mhite oak, or from the x-like oak to  the lower end of Island No. 1, which 
the cabe states was the  point claimed by the defendant. 

His Honor erred in allowing the jury to find for the defendant in 
respect to  this part of the locus in quo. There will be a venire de novo. 
As the case goes back, i t  may be well to observe tha t  his Honor is very 
indefinite on the question of boundary, which is the main purpose of 
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the action, and for this the plaintiff has a right to complain, as well as  
for error above referred to. The object is to locate the Houston g r a n G  
it begins at  a stake a t  the upper end of the island, thence, etc., to a 
stake at  the lower end of the islund, thence, "including two small 
islands." 

The difficulty arises out of the fact, that the grant does not designate 
which of the two islands is meant by the words, a stake a t  the upper 
end, and a stake a t  the lower end of "the island." This is the governing 
fact in the case, and ought to have been distinctly left to the jury, with 

instructions to  consider all of the evidence and the surroundings 
(800) of the case, including the marked line trees and corners, and the 

plot annexed to the grant, the tradition of old persons, the land 
and the nature of the river; were the islands permanent or liable to 
change by washing away at  one place and gaining a t  another and other 
like matters. 

His Honor was a t  liberty, by way of illustration and to aid the jury, 
to say the grant includes two islands. If you adopt No. 1, how can you 
include both islands? On the other hand, there are certain marked 
line trees that cannot be reconciled with a corner a t  the lower end of 
No. 2. How can you adopt No. 2? and he ought then to have added: 
Can a solution of this difficulty be found in the supposition that  since 
1790, the upper part of No. 2 has washed off and there has been an 
accretion a t  the lower end? If the jury find that No. 1 is the island 
meant, the verdict should be in favor of the defendant. If the jury find 
that No. 2 is the island meant, then the court instructs them: The 
beginning corner of the grant is a t  a point which was the upper end of 
the island a t  the date of the survey, 1790, and the second corner is a t  
a point which was the lower end of the island a t  that date, and the line 
must be run from the second corner, wherever the jury may fix it, 
directly to the post oak, an a.greed corner. 

PER CURIAM. Venire de novo. 

Cited: Graybeal v. Pozuers, 76 N.C. 70; Clarke v. Wagner, 76 N.C. 
463; Clarke v. Wagner, 77 N.C. 368. 
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JOSEPH H. ETHERIDGE AND OTHERS 17. RlELI?ORD VERXOP. 

A assigned to B a portion of a note, specifying the sum assigned; subsequently 
A assigned to C another part  of the same note, likewise designating the 
same: Held, that  B took the sum assigned to him in severalty, and was 
entitied to be paid out of the proceeds of the note, before C could claim 
any part  thereof. 

CIVIL XCTIOK in the nature of a Bill in Equity, heard upon exceptions 
to  the report of the Clerk of this court, to whom. the case was referred 
a t  the last (June) Term. 

The Clerk filed the following report: '.In obedience to the (801) 
order of the court directing the Clerk t o  inquire and report upon 
the respective rights of the plaintiffs inter se, in the funds derived from 
the sale of the lands in said cause, reports that  the assignment of Len% 
T.  Bond, in the Vernoy note to the amount of $2,515.74, to the plaintiff, 
H. A. Benbury, adminlstratrix of John A. Benbury deceased, was made 
before the assignment to the plaintiff Etheridge. He therefore finds, 
tha t  the plaintiff H. A. Benbury's claim is entitled to be paid first out 
of said fund with interest thereon from February 16th, 1867, the date 
of the assignment." 

The following exhibits accoinpany the report of the Clerk: 

I,  Lem-is T. Bond, have for value received, transferred and assigned 
t o  H. A. Benbury, administratrix of John A. Benbury with will annexed 
of John -4. Benbury, deceased, t~en ty - f i ve  hundred and fifteen dollars 
and seventy-four cents of a bond given by Melford Vernoy to me dated 
26th day of February, 1866, and due two years after date, bearing inter- 
est from date, which said bond is in the possession of L. S. Webb and 
secured by a mortgage bearing even date with said bond and recorded in 
the Register's office of Bertie County, and I do hereby authorize and 
empower the said H. A. Benbury or his executors and assigns to use my 
name for the collection of the same in any proceeding in law or equity 
which may be necessary for that  purpose, and for me and in my name 
to  grant and receipt or acquittance for the amount hereby transferred 
or assigned, which said sum is t o  bear interest from date. Witness my 
hand and seal, this 16th day of February, 1867. 

t Signed) LE'lTTIS T. BOND, [SEAL.] 

I, Lewis T. Bond, have, for value received, transferred and assigned 
t o  Joseph K. Etheridge and William T. Sutton, surviving trustees 
of David Outlaw, thirty-three hundred and seventeen 17-100 (802) 
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dollars of a bond given by Nelford Vernoy, to  me, dated the 26th 
day of February, 1866, and due two years after date, bearing interest 
from date, which said bond is in possession of L. S. Webb, and secured 
by a mortgage bearing even date with said bond, and recorded in the 
Register's office of Bertie County. And I do hereby authorize and 
empower the said Joseph H. Etheridge and William T. Sutton, trustee, 
etc., their executors and assigns, to use my name for the collection of 
the same, in any proceeding in law or equity, which may be necessary 
for this purpose and for me and in my name to grant and receipt or 
acquittance for the amount hereby transferred or assigned, which said 
sum is to  bear interest from this date. 

Witness my hand and seal this 18th Feb'y, 1867. 
(Signed) LEWIS T. BOKD, [SEAL.] 

The counsel for the plaintiff, Etheridge, excepted to the finding of 
the Clerk, claiming "that the plaintiffs are entitled equally pro rata 
to  the fund in question. 

Smi th  & S t r m g  and D. M.  Carter, for t he  plaintiffs. 
N o  cozinsel contra, in this court. 

PEARSON, C. J. We think the view, taken by the Clerk of the ques- 
tion made by the exception, is correct. The legal effect of the assign- 
ment of Bond, was to vest in Benbury a specific sum in the note of 
Vernoy, to  which Benbury was entitled in severalty, leaving the residue 
of the amount of the note in Bond, to be enjoyed by him or his assignee 
in severalty, after taking out the specific swn assigned to Benbury. 
So the idea of having a "tenancy in common," has nothing to rest on, 
and Etheridge, who took an assignment of another specific sum after 
the assignment to  Benbury, stands in the shoes of Bond. 

Exception overruled and report confirmed. 
PER CURIAM. Judgment accordingly. 

Cited: Bank v. Trust  Co., 199 N.C. 585. 
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PROCEEDINGS OF T H E  BAR AND T H E  COURT UPON T H E  
DEATH OF HON. WILLIAM A. GRAHAM. 

At a meeting of the members of the Bar, held in the rooms of the 
Supreme Court to-day, (August 12th, 1875,) for the purpose of ex- 
pressing their sense of sorrow on account of the death of the late Hon. 
Wm. A. Graham, on motion, the Hon. Bartholomew F. Moore was 
called t o  the chair, and Charles M. Busbee, Esq., appointed Secretary. 

On motion, Hon. Williani 13. Battle, Hon. Wni. B. Rodman and 
Hon. A. S. Merrimon, were appointed a committee to  draft suitable 
resolutions, expressive of the sense of the meeting. 

The committee reported the following resolutions: (See the resolu- 
tions presented to  the court by Attorney General Hargrove.) 

Judge Battle, in submitting the resolutions, referred in appropriate 
terms to the unsullied record of the deceased as a lawyer; and after 
remarks by George H.  Snow, Esq., Chief Justice R. M. Pearson, R. C. 
Badger, Esq., S. A. Ashe, Esq., D.  21. Carter, Esq., Judge E .  G. Reade, 
Hon. W. N. H.  Smith and Judge G. W. Brooks, the resolutions were 
unanimously adopted. 

On motion, the Attorney General mas requested to  present the reso- 
lutions to  the Supreme Court, on August 13th, a t  12 o'clock, M. 

On niotion, i t  was resolved, that  the members of the legal profession 
assemble in the Supreme Court room at 3:30 tomorrow afternoon, for 
the purpose of receiving the remains of Gov. Graham a t  the gate of 
the capitol. 

B. F. MOORE. Chairman. 
C. ill. BUSBEE, Secre ta~y  

AUGUST 13th. 
The Court met: Present, Chief Justice Pearson, and Justices Reade, 

Rodman, Settle and Bynum. 
Attorney General T. L. Hargrove arose and addressed the Court 

as follows: 
MAY IT PLEASE YOUR HONORS: The death of William Alexander 

Graham, one of North Carolina's most honorable, patriotic and distin- 
guished sons, was the occasion of a meeting of members of the Bar 
of the State on yesterday. That  meeting unanimously adopted these 
resolves and requested that I should on to-day present them to this 
Court, and move that  your Honors order them to be entered upon 
your records. I now make that  niotion. And in performing this 
solenin duty, i t  may not be improper for me to say that  I have been 
acquainted for a long time with the deceased, he having practiced in 
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my native county since my earliest recollection of the Bar. I have 
been associated with him in the trial of causes and have appeared 
on opposite sides to  him. He  was universally respected as a faithful 
counsellor to  his clients, an honorable and high-toned gentleman. 
an able, learned and successful lawyer. But his great and good 
example as a man, a lawyer and a statesman, is too well known to all 
North Carolina and the whole nation to need that I should declare his 
excellencies. I sincerely concur in the sentiments of these resolutions 
and join in the general sorrow for his loss. 

RESOLUTIONS. 

The members of the legal profession assembled for the purpose of 
expressing their esteem and affection for the Hon. William A. Graham, 
and their sense of the loss which they, in common with the whole state, 
have sustained by his death, do resolve: 

1. Resolved, That we find in the Hon. William Alexander Graham 
a bright example of all the virtues of a private citizen, as m7ell as an 
illustration of the able and faithful performance of all the duties of 
professional and official life. 

2. Resolved, That as a member of the bar he was diligent and care- 
ful in the preparation of his causes, able and skillful in an argument, 
kind and considerate to  his fellow members, and courteous and 
respectful to the court. 

3. Resolved, That as a public officer, whether of his own State or 
the United States, he was ahrays equal to  the occasion, filling the 
many high offices to which he was called, with unswerving fidelity and 
distinguished ability. 

4. Resolved, That as a proper tribute of respect t o  our deceased 
brother, whom many of us loved and all respected, i t  is requested 
that  these resolutions be presented to  the Supreme Court, with a 
request that  they may be entered upon the minutes of the court. 

5 .  Resolved, That a copy of these resolutions be sent to  the family 
of the deceased by the chairman. 

6. Resolved, That  a copy of the proceedings of this meeting be 
furnished for publication in all the city papers. 

7. Resolved, Tha t  the chairman be requested a t  his convenience t o  
select a member of the bar to  deliver an address upon the life and 
character of our deceased brother. 

CHIEF JUSTICE PEARSON responded as follows 
The Associate Justices concur with me, in expressing the opinion, 

that we all heartily approve of the resolutions passed a t  the meeting 
of the members of the legal profession, and it  is ordered that  the 
resolutions be entered upon the records of this court. 
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William A. Graham was a great man. After, by his prudence, good 
conduct, application and talents, acquiring a reputation a t  home, he, 
by the same means, acquired a national reputation, of which his native 
State has a right to be proud. 

The Reporter of the Court will put all of the proceedings in an 
appendix to the Reports. 
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BBATEMENT. 
1. Where a cause of action surrires, the action does not abate by the 

death of the plaintiff, ipso facto, but only upon the application of the 
party aggrieved; and then only in  the discretion of the court, and 
in a time to be fixed, not less than six months, nor more than one year 
from the granting of the order. M o o m  v: R. R., 528. 

2. Where a plaintiff, during the pendency of an action assigned his interest 
therein to a third party, and then died: Held, (the cause of action 
surviving.) that the court below did not err in permitting the record 
to be amended, so a s  to make the assignee a party plaintiff. Ibid.  

3. The statute prescribes no time in which such amendments shall be made; 
and the court may, in its discretion, allow i t  any t m e  before the 
action has abated. D i d .  

ACCOUNT. 
Where a n  account has been stated between the parties, and there is no 

dissent thereto within a reasonable time, i t  mill be presumed that 
the account, as  stated, is correct. When the assent of a party thus 
appears, the balance struck becomes a n  original demand, and amounts 
to an express promise to pay the actual sum stated. The balance of 
the account stated is principal; and the account cannot be re- 
examined to ascertain the items, unless for alleged fraud or mistake. 
Hawlzrm & Co. v. Loqzg, 781. 

See Co-partners, 1. 2 ;  
Executors and Administrators, 3 ; 
Guardian and Ward, 3, 4 ;  
Rents, 1, 2. 

ACTIOS. 
1. A mas indebted to B by account in 1866; E transferred rhe sanie to C. 

Afterwards. and within three years before action was brought, A 
rerbally promised C to pay the account. This promise was made 
suhsequent to the adoption of C. C. P. I n  a n  action brought by C 
upon the account: I t  was lield, that  the assignee could only declare 
upon the promise made to him; and that  a s  no promise had been 
made in writing m-ithin three years before action brought, the action 
could not be maintained. GZenzi~ly v. Xfeton ,  203. 

2. Every presumption is made against a wrongdoer: Therefore ,  where 
in a n  action upon a note, the defendant relied upon the statute of 
limitations, and it  was in evidence that  he had obtained possession 
of the note by means of threats, and he failed to produce i t  upon 
the trial, and introduced no evidence to show that it was not under 
seal: I t  was held. that the court below committed no error in ruling 
that  the plaintiff was entitled to recover. Lewis u. Lntlianr, 283, 

3. A holds a promissory note for the payment of money on B ;  B pays off 
the note to A, but does not take i t  up, nor does he take a receipt or 
other acquittance: Held,  that B cannot maintain a n  action against 
h to have the note delivered up to be cancelled. Vercar~ l i l e  Bank o f  
Xorfolk; v. Pettigrezc, 326. 

4. I n  a suit on such note against B and others, endorsers, b~ A, the 
endorsee, to which B pleaded payment and demanded in his answer 
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that  the note should be delivered up to be cancelled: Held, that  
notwithstanding such demand, the plaintiff A had a right to take a 
judgment of non-suit if he so elected, as  to B. Ibid. 

See Abatement, 1 :  
Agreement, 2 : 
Bills. Bonds, etc, 3, 4: 
Courts of Probate, 3. 

ACTIOK FOR THE RECOVERY OF LAKD. 
See Costs, 2 ;  

Evidence, 8 ;  
Practice, Civ., 
Stat. Limitation, 1. 

ADMISSIOKS. CONFESSIOKS, ETC. 
1. The court below does not err  in  refusing to rule out the admissions 

of the defendant on the ground that  they were obtained by undue 
influence, where i t  appears by the examination, preliminary to the 
admission of such evidence, that  no such influence was used. S t a t e  
v. Xicketts, 187. 

2. The declarations of the defendant made after the commission of the 
alleged offence are  not competent evidence in his favor, unless they 
become a part of the r e s  gestae. Ibid. 

See Evidence, Grim., 2, 7. 

AFFIDAVITS. 
1. An affidavit. certified by the Clerk of a Chancery Court of another 

State, x7ithout having the testimonial of the Judge of said Court, 
that  the person so professing to be Clerk was such officer. and that  
he had authority to administer oaths, is not so iegally authenticated 
a s  to authorize a Judge of this State to act under it. Jf iaxxa a.  
C a l l o t ~ a ~ .  31. 

2. An aEdavit in a11 action upon a contract for the recovery of money, 
alleging "that the said T. J. is about to rernore from the State of 
North Carolina. to become a resident of the State of Virginia," is  
not sufficient to warrant an order of arrest of the defendant. ZIatlza- 
wag v. H a w e l l ,  338. 

3. The affidavit must show the grounds upon which the belief of the 
plaintiff is based. in order that the Court may judge the reasonable- 
ness thereof. Ib id .  

See Arrest. 

AFFRAY. 
Where, upon the trial of an indictment against A and B for an affray, 

it  was in evidence: That A had gone to the front gate of B's premises, 
and an altercation having arisen between them, B had ordert'd A 
to leave, and, upon his refusal to do so, had gone to his house, some 
forty yards distant, and procured his pistol, and come back to the 
gate v i t h  i t  in his hand, 9 in the mean time having left the gate 
and walked off some thirty yards. Upon seeing B with the pistol 
in his hand. A returned defying a t  the same time B to shoot, and B 
did shoot him in the leg: I t  zcas IleTd, that it  nas not error to charge 
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the jury, that in any view of the case the defendants were both guilty. 
State v. Downi%g, 184. 

AGENTS. 
1. The authority of an agent to collect debts, in the absence of evidence of 

the special employment of the agent, or the general usage of the 
business, or the habits of dealing between the parties, raising a 
presumption to the contrary, does not imply a n  authority to release a 
debt. Herring & Pnrrell u. Hottendorff & Hashagan, 588. 

See Execution Sale. 

AGREEMEXT. 
1. Whether a sale of trees for saT logs, carries anything more than 

the body of the tree, in  the absence of a special agreement to the 
contrary, Quere? BelZamy ti. Pippin, 46. 

2. Where A hired a horse to B, upon an express contract that  B should 
return the same a t  a specified time in a s  good condition as  she then 
was, and should he fail  to do so, B mas to pay A a specified sum a s  the 
price of the horse, and B, after the time specified returned the horse, 
which had been greatly injured; in a n  action brought bx A against 
B to recover the price: I t  was held, that  the acceptance of the horse 
by the plaintiff did not uecessarily constitute a recission of the con- 
tract or a waiver of the right to recover thereunder: Austin v. iliiller, 
274. 

3. I t  mas further Izeld, that  the plaintiff h a ~ i u g  subsequently sold the 
horse, that the price received should be credited upon the judgment 
recovered of the defendant in  the action. Ibid. 

4. ,4 agreed, in consideration of the use of his farm, to board B, his 
father-in-law; no time being fixed upon when such boarding was to 
cease, B continued to board with him until his, B's death, For several 
months preceding B's death, he was rery ill, requiring constant 
nursing, day and night, so that A and his family mere put to much 
trouble and expense. I n  a n  action b~ A against the admillistrator 
of B to recover for the extra trouble and expense consequent on B's 
helpless condition during his sickness, as upon a quantwn merziit: It  
was held, ( 1 )  That the agreement must be taken to have been to 
board B from the date thereof, up to the time of his death : 

5. ( 2 )  That his Honor, on the trial in the court below, did not err  in 
his charge to the jury, that  if 9 did not intend. while the extra serv- 
ices were being rendered, to make a charge against B therefor, he 
could not afterwards do so. Peele v. White, 480. 

See Agricultural Lien, 1. 

AGRICULTURAL LIEN. 
1. An agreement in writing or deed, which purports on its face to be an 

agricultural lien, only for  future advances, cannot be supported a s  
a mortgage (as  against a purchaser,) for  a different purpose, and 
founded on a consideration uot expressed, but concealed or disguised 
in the deed. Clark v. Parrar, 686. 

2. I n  order to create a nilid agricultural lien, under the Act of the 
General Assembly, it must appear: 
(1) That the advances must be money or supplies. 
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AGRICULTURAL LIEX-Continzted. 

(2)  They must be made to the person engaged, or about to engage, 
i n  the cultivation of the soil. 
( 3 )  They must be made after the agreement in perfected. 
(4) They must be made to be expended in the cultivation of the crop 
during that year. 
(5) The lien must be on the crop of that year, made by reason of the 
advances so made. Ibid. 

3. I t  is not necessary to the regularity of a summary proceeding for 
the enforcement of a n  agricultural lien under the statute, tha t  a 
summons slionld be issued to the defendant. Thomas v. Campbell, 
787. 

AMENDRIEXT. 
1. The yon-er uf amendment extends only so f a r  a s  to make the record 

speak the t ruth;  and the record cannot be so amended, a s  to show 
 hat 0 l lgh t  to hare been done, but only  hat was done. WoZfe a. 
Davis, .597. 

2. I t  is not error for the court below, in a n  action for unliquidated dam- 
ages, to permit the plaintiff to amend his complaint, by decreasing 
the amount claimed, to a sum less than five hundred dollars, in 
order to oust the jurisdiction of the United States Courts. Spiers 
v .  Halstead, Haines &- Go., 820. 

See Abatement, 3. 

APPESL. 
1. Where upon an appeal to this court, i t  appears that the appellant 

has failed to prepare and serve upon the appellee a statement of the 
case. within the time prescribed by the statute, and objection is taken 
by the appellee 011 that  ground, the appeal will be dismissed, unless 
there haa been a waiver of the irregularity. Upon a motion to dis- 
miss the appeal in such case, this court cannot hear contradictory 
evidence, and the motion n7ill be al!ox~-ed if the waiver is denied, 
unless i t  appear from the affidavits filed by the appellee, that there 
has been such a mairer. Adams v .  Reeves, 106. 

2. If in  snch case there be a n-aiver, and the parties fail to agree upon 
a statement of the case upon appeal, and the presiding Judge goes 
out of office before settling the case, the only r e m e d ~  is, to re~lland 
the case for a new trial,  Ibid. 

3. I t  is not sufficient for a defendant, for the purpose of perfecting a n  
appeal from the judgment of a Justice of the Peace, to the Superior 
Court. to show that  when the case was called for trial on the 3d of 
October, 1874, it  mas continued a t  the instance of his codefendant 
until the 16th day of the same month that on the said 3d of October. 
another case in which he was also defendant, and which involved 
the same merits, was tried and judgment rendered against him, from 
which judgment his attorney appealed ; and that then and there, in  the 
presence of the plaintiff, his attorney gave notice to the Justice, 
that if neither his client nor himself could be present a t  the trial 
on the 16th, and if judgment should be rendered in favor of the  
plaintiff, he requested the Justice to make this entry: "An appeal 
prayed by the defendant H alone, and granted as  to him." That 

605 
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he did not know whether the plaintiff heard this notice or not. The 
requirements of the State regulating appeals a re  plain and simple, the 
neglect of which should no longer receive the indulgence of the courts. 
C r e e ~ z  2.. Eobgood, 234. 

4. Where. upon an appeal to this court from the judgment of the court 
below, upon an indictment for murder, no error  is assigned, and the 
court, after a careful examination of the record, is unable to discover 
any error. the judgment of the court below must be aErmed. State  
u. Pou;ell, 270. 

5. Where, upon an appeal to this court, i t  appears that the subject 
matter of the action has been disposed of, and the only matter 
involved is a question a s  to costs, the appeal will be dismissed. S ta t e  
v. Rich.  & Dan. Railroad Co., 287. 

6. An appeal does not lie from the Superior to the Supreme Court, upon 
the refusal of the Judge belom to pass upon the competency of 
evidence and its mate r ia l i t~ ,  especially before the the trial. WaLling- 
t o n  v. L1fontgonzery, 372. 

7. When an appeal from the Superior Court is perfected, the Judge 
below has no further jurisdiction of the matter. X c R a e  v .  Comrs. 
o f  S e w  Hanover,  416. 

8. Where, upon an appeal to this court, the appellant fails to prepare 
a case and serve i t  upon the adverse party, as  required by the 
provisions of the Code of Civil Procedure, " t h e  liberal practice among 
t h e  members of t h e  bav in th is  district," in such cases, is not sufficient 
ground to warrant a writ of certiorari. W i l s o n  & Xl$ober v. Hutchin- 
son, 432. 

9. I t  is error in the court below, to grant a n  appeal from the refusal of 
his Honor to grant a motion made by defendant, to dismiss the 
proceedings; an appeal thus improvidently granted will be dismissed 
in this court. Jfi tchell  IJ. Kilburn.  483. 

10. When a motion to dismiss the proceedings is overruled below, his 
Honor should proceed with the trial, leaving the parties to save 
their rights b~ exception; so that when final judgment is rendered, 
the appeal will preseiit to this court, the cluestions raised upon the 
trial, as well as  the motion to dismiss. Ibid.  

11. Where, upon a n  appeal to this court, no error is assigned, and there is  
no error apparent upon the record, the judgment of the court below 
d l l  be affirmed. X%(jcpsokc, t o  t he  u se  o f  CZa~torz IJ. Xunzmey, 331. 

12. d motion to dismiss an appeal, because i t  does not appear that  a 
case had been made and served as  prescribed by the Code of Civil 
Procedure, will not be granted, when an opposing counsel states on 
oath, in this court, that  all the requirements of the C. C. P. were 
complied with in the court belom. Kir7c 5. Barnhardt ,  6.53. 

APPRAISERS. 
1. The appointment of al~praisers to assess damages, etc., by the County 

Commissioners, upon the petition of the Flat  Swamp, Lock' Creek and 
Evan's Creek Canal Company, under the pro15sions of the act o f  
1871-'72, (in which is incorporated the first eleven sections of the 
act of 1869-'70. Battle's Re~*isal, Chap. 39.) is not a judicial act. 
In  order to have that character, an act must determine a case in 
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controversy betm-eea parties, or be a judgment affecting the title to 
property. , 

Therefore, the act is not unconstitntional. Canal Co., G. XcAlister, 159. 

2. The plaintiff in such proceeding can only enforce the lien acquired 
by the return of the appraisers, by carrying the whole proceeding 
by writ of certiorari into the Superior Court, and obtaining a judg- 
ment thereon. The County Commissioners cannot render judgment 
thereupon. Ibid. 

3. A Justice of the Peace has no jurisdiction to enforce such lien, where 
the amount is less than two hundred dollars: his judgments are  
necessarily personal, and enforceable on all the property of the 
debtor, and not it& rent. Such a lien is not a personal debt, but a 
lien nlxm the land benefited, which is the only secnrity therefor. Ibid. 

APT TIME. 
See Bankrupt, 1, 2. 

ARREST. 
An affidarit stating "that the defendant has disposed of his property, 

with the intent to defraud his creditors, in this, that  although he 
has received from the plaintiffs alone, orer $7,000 in specie, and 
$7,289.33 in currency, and from the plaintiff F, the further sum of 
$300, currency, he has not paid any of his creditors. unless to a very 
inconsiderable amount, and that  he owes debts exceeding the sum 
of $3,000, is insufficient, and will not justify the arrest of the defend- 
ant. Smith G. Gibson, 684. 

See Affidavit, '3: 
Evidence, Crim. 1. 

ASSAULT AXD BATTERY. 
1. 4 threat to use a deadly weapon, with a present power to do so, is 

justifiable in the protection of the property of the defendant, where 
i t  appears that no battery  as committed and the defendant did 
not use the weapon for any other purpose than the actual protection 
of his property. State u. Yancy, 244. 

2. Where the jury return a verdict of "guilty of shooting." upon a n  indict- 
ment for a n  assault and battery, drawn in the usual form, judgment 
will be arrested. State G. H U ~ S O I Z ,  246. 

3. Whether, if the bill had charged that the assault was made, by shooting 
a t  the prosecutor, the verdict could be sustained, Quere? Ibid. 

See Pleading, 2. 

ASSAULT WITH INTEST TO COXNIT RAPE. 

See Evidence, (Grim.) 6. 

ASSENT. 
See Account: 

Courts of Probate. 3, 4. 
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ASSIGNEE. 
See Abatement, 2 ;  

Action, 1 ; 
Bills, Bonds, etc., 3, 4 ;  
Contract for sale of land. 

ATTORNEYS. 
This court will never interfere between attorney and client in making 

allowance for professional services, although there may be a fund 
in the keeping of the court. Mordecai v. Devereu~ ,  673. 

See Appeal, 3, 8;  
Insurance (Fire)  2. 

BAILMENT. 
See Agreement, 2 ;  

Larceny. 

BANKS. 
1. Under the charter of the city of Greensboro, the Commissioners thereof 

have the power to tax the stock of the Bank of Greensboro. Bank 
of Gremsboro u. Comrs. of Greensboro, 385. 

2. Kational Banks a re  subject only to the penalties prescribed by the 
U. S. Banking Act, for taking usury. Merchants' $ Farmers' NatiorzaZ 
Bank of Charlotte v. Myers, 514. 

See Bills, Bonds and Prom. Kotes, 1. 

BANKRUPT. 
1. APT time sometimes depends upon lapse of time. a s  where a thing is 

required to be done a t  the first term, or within a given time, i t  
cannot be done afterwards. But it  more usually refers to the order 
of proceeding, a s  fit or suitable. 

Hence, where a defendant filed a petition for a recordari, to remove a 
case from a Justice's to the Superior Court, and during the pendency 
thereof, aud before motion in the Superior Court to place the case 
upon the trial docket, the defendant obtained his discharge in bank- 
ruptcy: Held, that  the defendant had not been guilty of laches be- 
cause two pears had elapsed since his discharge, before making said 
motion, and praying to be allowed to plead such discharge. Pugh v. 
York, 383. 

2. No time is  prescribed within which a discharge in  bankruptcy is to 
be pleaded. If it is done in proper order, i t  makes no difference 
whether the time be long or short. Ibid.  

BILLS, BONDS AND PROMISSORY NOTES. 
1. A County Court borrowed money of a bank, to aid the rebellion: 

Held, that  i t  was not the duty of the County Court to pay the debt; 
nor could the bank have made the county pay it. Subsequently the 
County Court borrowed the money to pay this bank debt: Held, that 
the county was not bound, either on the bond given, o r  on any implied 
contract, to pay the same, a s  i t  might have been, if the money had 
been applied to some legitimate object, a s  to support the poor, and 
such like. Davis v. Comrs. of Stokes. 374. 
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BILLS, BONDS AND PROMISSORY NOTES-Contiwued. 
2. The condition of a bond to pay the amount sued for, "whenever a n  

issue now pending in the  Superior Court of Law of Granville County, 
between J. H. L., plaintiff, and A. D., defendant, is decided in favor 
of said plaintiff in said issue," is literally fulfilled, when the said suit 
is compromised and the plaintiff, upon the payment of a certain 
sum, was to hare  judgment entered in his favor; and upon such 
compromise the obligee in  said bond is entitled to recover. KittrelZ 
u. Hawkins, 412. 

3. A voluntary assignment of a promissory note, without consideration 
and for the benefit of the assignor, has no legal effect except to 
constitute an agency to collect; and such assignee, not being the real 
party in interest, cannot bring a suit on such note in  his own name. 
Abrams v. Cureton, 523. 

4. A written contract a s  follows, to-wit: "I do hereby agree to receive 
as  agent or assignee the notes above described, upon the following 
conditions and terms, viz: If I can collect the said notes or any 
part thereof, I am to pay over the same to John Bankston Davis, 
retaining to myself a reasonable compensation in these notes for my 
services," and the notes alluded to were also endorsed, "I assign the 
within note to B. S. A. (the plaintiff) for value received," is not 
such a n  assignment a s  will justify the assignee in bringing suit in  
his own name. Ibid. 

5. A assigned to B a portion of a note, specifying the sum assigned; sub- 
sequently A assigned to C another part of the same note, likewise 
designating the same: Held, that B took the sum assigned to him in 
severalty, and was entitled to be paid out of the proceeds of the note, 
before C could claim any part thereof. Etheridge v. Vernoy, 800. 

See Action, 3, 4. 
Married Women, 3, 4. 
Sureties, 1, 2. 
Sheriffs, 2, 3. 
Tender. 
Taxes, etc., 5. 

CANCELLATION OF DEEDS. 
See Slaves, (Purchases by) 1, 2. 

CERTIORARI. 
See Appraisers, 2 ; 

Appeal, 8 ;  
Habeas Corpus. 

CLAIM AND DELIVERY O F  PERSONAL PROPERTY. 
1. If a person bestows his labor upon the property of another, thereby 

changing it  into another species of article, (as  if corn be made into 
whisky, etc.,) the property is changed, and the owner of the original 
material cannot recover the article in its altered condition, but is only 
entitled to its value in the shape in which i t  was taken from him. 
Potter v. Mardre, 36. 

2. In  a n  action for the claim and delivery of personal property, the issuing 
of a summons is necessary to gire the clerk jurisdiction to make the 
order to the sherifi', requiring him to take such property and deliver 
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CLAIM AND DELIVERY O F  PERSONAL PROPERTY-Continued. 

the same to the plaintiff, and a n  order to that effect without such 
summons, is no justification to the sheriff or the defendant for any 
action in the premises. Ibid. 

CLERK O F  THE SUPERIOR COURT. 
See Execution ; 

I n  forma pauperis, 2. 

COLLECTOR. 
See Lease. 

CONDITION. 
See Bills, Bonds, etc., 2. 

CONFEDERATE MONEY. 
See Guardian and Ward, 7 ;  

Payment ; 
Tender ; 
Taxes, etc., 11. 

CONSIDERATION. 
See Deed, 8. 

CONSTITUTION. 
See Appraisers, 1 ;  

Construing Public Acts, 1, 2. 

CONSTITUTION. 
See Homesteads, etc., 5, 7 ;  

Private Acts, 1, 2 ;  
Townships ; 
Taxes, etc., 6, 7, 8. 

CONSTRUING PUBLIC ACTS. 
1. Whenever act of the Legislature can be so construed and applied a s  

to avoid conflict with the Constitution, and give i t  the force of law, 
such construction will be adopted by the court : 
Hence, in Section 153, Chap. 32, of Battle's Revisal, which reads, 
"If any person shall wilfully fell any tree, or wilfully put any 
obstruction, except for the purpose of utilizing water as  a motive 
power, in any branch, creek, or other natural passage for water, 
whereby the natural flow of water through such passage is  lessened 
or retarded, or whereby the navigation of such course by any raft 
or flat may be impeded, delayed or prevented, the person so offending 
shall be guilty," etc., the disjunctive conjunction, or, in the latter 
portion thereof, between the words "retarded" and "whereby," should 
be read a s  a~zd, thus making such section read, "If any person shall 
wilfully fell any tree," etc., "whereby the natural flow of the water," 
etc., "is retarded, and whereby the navigation of such course by any 
ra f t  or flat may be impeded," etc. State  v. Pool, 402. 

2. Such a change of words is consistent with the rules of construction, 
and divests the said section of al l  constitutional objections, and it 
becomes consistent with law, reason and public policy. Ibid. 
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CONTINUANCE. 
See Judge of Superior Court, 1. 

CONTRACT. 
1. Where one violates his contract, he is liable only for such damages 

a s  a r e  caused by the breach; or such a s  being incidental to the act  
of omission or commission, a s  a natural consequence thereof, may 
reasonably be presumed to have been in the contemplation of the  
parties a t  the time the contract was made: 

Therefore, where A contracted to furnish B a boat a t  a specified time, 
to be used by B in conveying excursionists to and from different 
points in  Beaufort harbor-an excursion train being expected to 
arrive a t  such specified time-in a n  action against A for damages 
on account of the breach of his contract: I t  was held, That the 
measure of damages would be what a boat like A's would be worth 
a t  such time, if he (A) knew of the excursion and the use t o  
which B intended to put the boat. And in arriving a t  that value, 
the jury might consider the capacity of ,4's boat, s ta te  of the 
weather, etc. Mace v. Ramsay, 11. 

2. Held further, That evidence was admissible to show that  the plaintiff 
had engaged enough passengers for this boat and his other boats 
on the occasion. Ibid. 

3. The intestate of the plaintiff contracted with the agent of the defendant 
for the insurance of his life. The agent agreed to insure his life 
for a period of six months, in the sum of five thousand dollars, in 
coilsideration of the payment of the sum of fifty dollars. The intestate 
paid to the agent forty-five dollars. No written application for a 
policy was ever made, and no policy was ever issued. The balance 
of the fifty dollars was nerer paid, and no reason was assigned for 
the failure to pay the same. Upon a demurrer to the complaint: 
I t  was held, that  the plaintiff was not entitled to recover. Barnes 
u. Piedmont & Arlington L i fe  Insurance Go., 22. 

4. A and B entered into a par01 contract for the sale and purchase of a 
town lot, B agreeing to pay two hundred and fifty dollars for the 
same within two years; B took possession and put improvements 
thereon to the value of one hundred and fifty dollars. When the 
purchase money became due, A tendered a deed and demanded pay- 
ment. B was insolvent and failed to pay. I n  a suit to recover the 
the possession, A claimed the lot without any allowance to B for 
his improvements; B demanded pay for the same: HeZd, that the 
court below did not err in giving the possession of the said lot to A 
without any payment to B for his improvements: Held further, that  
B might have sold his interest in the lot and retained of the sum the 
same sold for, all in excess of the just demands of A. Long v. 
Finger, 502. 

5. When one person renders services to another, the law implies a promise 
to pay what the services are  reasonably worth. The relation of 
grand-daughter and grandfather existing between the plaintiff and 
the intestate of the defendants, does not rebut the presumption 
so a s  to throw upon the plaintiff the owus of proving a special con- 
tract. Hauser v. Sain, 552. 
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See Bills, Bonds, etc., 1, 4 ;  

County Courts, 1; 
Married Women, 1, 2 ;  
Scale of Depreciation : 
Stat. Limitations, 2, 4 ;  
Tender ; 
Title. 

CONTRACT FOR THE SALE OF LAR'D. 
1. I n  order to remove a contract for the sale of lands from the operation 

of the statute of frauds, there must be a writing signed by the party 
to be charged therewith, or by his agent thereto lawfully authorized. 
containing expressly or by implication all the materials of the con- 
tract. 
Themfore, where B bid off a tract of land a t  an auction sale, and 
the auctioneer immediately went to his office, some two hundred 
yards distant, and in the absence of B begin to prepare a deed, and 
had reached the habendurn, when B came in and informed him that 
he would not comply with his bid;  in an action brought by 8, the 
owner of the land sold a t  auction, to recover the amount of B's bid: 
It was held, that the requiremenrs of the statute had not been com- 
plied with, and the plaintiff mas not entitled to recover. Gwathney, 
Dez~ d Go. v. Caso?e. 5.  

2. Where one contracts to sell a well Bnown tract of land described 
by metes and bounds, for a specified sum, and in the deed therefor 
subsequently executed, adds a strip (the locus in, quo,) to the land 
sold, without further consideration, i t  is fraudulent to the grantor's 
creditors, and no title to such added strip passes to the grantee. 
VcCa~less  v. Reynolds, 301. 

3. Any one who has acquired the rights of a deceased person, whether by 
his deed or  the deed of a sheriff, who is authorized to make i t  for 
him, is  a n  assignee within the meaning of Section 343, of the Code 
of Civil Procedure, and no distinction is made between a voluntary 
and an involuntary assignee. Ih id .  

COPARTNERS. 
1. If a defendant, a (co-partner.) who is called on for an account, pleads a 

release, either in full or partial, or matter which in law amounts to 
a release, or pleads a n  account stated between the parties, either of 
all the partnership dealings, or up to a certain date, and these matters 
are  put in issue by a replication, the issues must be found by a jury 
before the right to the account can be determined; or if the release 
or account stated were only partial, before the extent of the account 
to which the plaintiff is entitled can be determined and the form of 
decree ascertained. Smith v. Barringer, 665. 

2. To exonerate such defendant from accounting prior to a certain date, 
it is not sufficient therefor that he should state in his answer, that 
on that day the plaintiff "called upon him for a dissolution and final 
settlement of the firm affairs:" and that  the plaintiff a t  the same 
time signed a receipt, which cannot be construed with any certainty 
as  purporting to release the prior indebtedness of the defendant, when 
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COPARTNERS-Continued. 
there is no such averment in such answer of a release, or of accord 
and satisfaction, or of a n  account stated and agreed to. Ibid. 

I 
COSTS. 

1. The Act of 1874-'75, Chap. 200, Sec. 2, which provides "that no part  
of the costs, upon any of the indictments under consideration," (failing 
to list the poll,) "shall be taxed against the county," repeals the 
general law, making the county liable in  cases where a nol. pros. 

I is entered. Bunting v. Comrs. of Walce, 633. 
2. Where in a n  action for the recovery of land, the defendant, upon 

affidavit, is allowed to defend the action without giving security for 
costs, he is neither exempted from paying costs, if judgment be ren- ~ dered against him, nor from recovering costs. Lambert v. Kinnery, 
348. 1 See Appeal, 5 ;  

I Witnesses, 2,3. 

COUNTY COMMISSIONERS. 
I 
I See Appraisers, 1, 2. 

~ C O U N m  COURTS. 
1. A contract for the loan of money made by the late County Courts 

for the support of the paupers in their respective counties, was 
I ultra vires, and therefore void. Daniel w. Comrs. of Edgecombe, 494. 

2. The denial of the power of a municipal corporation to borrow money, 
is not inconsistent with a n  admission of its power to contract debts 
for legitimate purposes : 

Therefore, where a County Court, in  1864, had purchased supplies for 
the support of the poor, and to pay therefor and purchase other 
necessary provisions, borrowed money of the plaintiff: I t  was held, 
tha t  the plaintiff was entitled to be subrogated to the rights of the 

I creditors whose debts he  paid, and recover a s  their substitute the 
value of what he paid, a s  upon a qua%tum nzeruit, according to the 
legislative scale. Ibid. 

See Bills, Bonds, etc., 1. 

COURTS OF' PROBATE. 
1. Any judgment rendered in a Court of Probate, is only binding on the 

parties to the action: Therefore, where the plaintiff, one of ten 
I distributees, alone sued the defendants, Adm'rs, etc., i t  was irregular 

for that  Court to do more than to adjudicate the rights of t h e  parties 
before it, and give the plaintiff a several judgment for the amount 
of the estate due him. (See case, 70 N. C., 565, and 71 N. C., 427.) 
Williams v. Williams, 1. 

I 2. The Court of Probate has exclusive jurisdiction of proceedings for  
the recovery of legacies and distributive shares of estates. Hendriclc 
w. Magfield, 626. 

3. When, however, a specific pecuniary legacy has been given, and has 
been assented to by the executor, i t  becomes a debt, and must be 
recorered by action brought to a regular term of the Superior Court. 
Ibid. 
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4. No assent, however, of a n  executor to a residuary legacy, uncertain 

i n  amount, which is to be ascertained by a n  account to be taken, will 
deprive the Probate Court of its appropriate jurisdiction. Nor will 
the payment of a part of a legacy, leaving a balance unpaid, have 
that effect. Ibid. 

See Orphans, 1, 2, 3, 4. 

COVENANT. 
See Surety, 3. 

DAMAGES. 
1. The rule for the assessment of damages to lands taken for railroad 

purposes, with regard to the benefit to the land arising from the 
construction of the road, a s  settled in  this State, i s :  The jury shall 
not deduct from, or set off against, the damages special to the land, 
a part of which is taken, any benefits arising from the railroad under 
construction, which are  common to the owner and all other persons 
in the vicinity; but may deduct or set off any benefit peculiar to 
the land. Rat. & Aug. Air Line R. R. v. Wiclcer, 220. 

2. The owner is entitled to recover, for the expense of any additional 
fencing of cultivated lands, made necessary by reason of the con- 
struction of the road; but a s  he  is not required by law to fence un- 
cleared or uncultivated land, and the expense of fencing such, should 
it  a t  any future time be cleared or cultivated, is too remote and 
uncertain to be estimated, the same should not be taken into con- 
sideration. Ibid. 

3. If ,  by the construction of the road, water be ponded upon the land, 
the owner may recover damages if the ponding be the result of the 
obstruction of a natnral or artificial drain way;  otherwise, if the 
ponding be the result of a n  alteration of the previous grade of the 
land, caused by the construction of the road bed. Ibid. 

4. The danger that the cars of the railroad company may injure the cattle 
of t h e  land owner without negligence, is not peculiar to the land 
owner, a part of whose land is taken, but common to all who own 
cattle near the line of the road; and a s  the owner is  not required 
to abate the damages to his land, on account of any benefit he may 
derive from the road in common with adjacent land owners, he is 
not entitled to be compensated for any damages which a re  in like 
manner common. Ibid. 

5. A purchased from B in New Yorli, goods to be shipped a t  a specified 
time; the goods were not shipped until a month afterwards, during 
which time they had depreciated in value twenty per cent: Held, 
(1) That the goods having been paid for, and A's receiving and 
selling the same after they did arrive, constituted no waiver of his 
right to recorer damages : and 
( 2 )  That the measure of damage in such case, is the difference in 
the market ralue of the goods, a t  the place of delivery, a t  the time 
they were to have been delivered, and that  value upon their arrival. 
Rpiers v. Halstead, Haines & Co., 620. 

6. The damage to the plaintiffs' land, caused by the flooding of water 
upon it  and sobbing it, from the dilapidated condition of defendants' 
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canal, may be estimated by comparing the productiveness of the land 
when flooded, with its productiveness when not so flooded. Spilman 
v. Roanoke Nav. Go., 675. 

7. An action to recover such damages is not barred by the Statute of 
Limitations, although the first flooding occurred more than three years 
before the suit is brought. Ib id .  

See Amendment, 2 ;  
Appraisers, 1 ; 
Contract, 1; 
Insurance, (Five.) 
Nuisance. 

DEADLY WEAPONS. 
See Assault and Battery, 1, 2, 3. 

I 

DECLARATIONS. 

Upon the trial of an indictment for robbery, declarations made in the 
absence of the prisoner, charging him with the offence, were given 
in evidence by the prosecuting witness without objection. The 
State also offered to prove the declaration by the person to whom 
they were made, and upon objection, the evidence was ruled out. I t  
was in evidence that  the prosecutor was under the influence of liquor 
a t  the time of the alleged robbery: Held, That  it  was not error in 
the court below to charge the jury that  although the declarations of 
the prosecutor, that the prisoner had taken his watch, being made 
in his absence was no evidence tha t  the prisoner had taken the watch, 
yet they might consider it  a circumstance to shovv. that the witness 
was not so much under the influence of liquor as  not to be conscious 
of all that took place. State 2. J. &. Bryant, 331. 

See Admissions, etc., 1, 2. 

DEED. 

1. ,4 deed from A to B conveying a tract of land, "the waters of a dam 
giving twelve feet over the wheel to establish the line." does not 
convey a right to pond the water upon another and different tract 
of A, distant three-quarters of a mile from the land conveyed, and 
separated therefrom by the lands of another lserson. Especially is 
this so where the parties to the deed had no idea, and were, in fact, 
surprised that  the dam would pond the water upon the second tract. 
Poster u. Parham and Boyd, 92. 

2. Such deed works no estoppel as  to A, to prevent him from recovering 
damages for the injury arising therefrom. Ibid. 

3. A limitation by deed of "a tract or parcel of land lying and being in 
the upper part of the C. 1,. tract, which we have drav-n agreeable 
to the division that has been made, and if said division shall not 
stand, the understanding is  that  we sell kl1 the right, title and claim 
that  we have in the lands of L. R., deceased, unto the said W. B. of the 
second part, and by these presents hath bargained and sold and con- 
veyed out land or right aforesaid, which we do warrant and foreser 
defend. And we, T. P. and E. P., his wife, doth for themselves, 
their heirs and assigns forever, clear of all  encumbrances whatsoever," 
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etc., is  clearly intended to convey, and does conveg, an estate in fee 
simple to the bargainee. Alle?z v. Bowea, 155. 

4. In  an action by a distributee against an administrator, seeking tn 
cancel a deed releasing the piaintiff's interest in the estate of 
the intestate to said administrator, on the ground that the deed was 
obtained under false and fraudulent misrepresentation, etc., evidence 
is admissible, to show that the administrator (the defendant) on 
the day preceding the execution of said deed by the plaintiff. obtained 
a similar deed from another distributee of the intestate by like false 
and fraudulent misrepresentations and concealment. Chappell c. 
Butler, 459. 

5. Where the jury, in response to issues submitted to them, found: That 
the defendant did make false and fraudulent misrepresentations, 
and did fraudulently colxeal facts and circumstances from the plain- 
tiffs, and did exercise undue influence to secure the execution of 
such deed; and that the plaintiffs executed the same by reason 
thereof: Held, that there mas no error in the judgment of the 
court below, directing said deed to be delivered up to be cancelled 
and declaring the defendant to be a trustee of the plaintiffs, as  to 
their interest in the estate of the intestate; and that  the judgment 
must be affirmed. Ibid. 

6. A deed cannot be used to support a title until the same is proved 
ancl registered; and if a deed be lost, which has never been proved 
and registered, no legal title vests in  the grantee. Triplett v. Witker- 
spoon, 475. 

7. Twenty-five acres of the north side of a tract of land, containing one 
hundred and twenty-nine acres, of a n  irregular figure, and bounded 
by eight lines, all straight, and with definite courses and distances, 
can be ascertained and cut off with mathematical precision. Stewart 
c. Sulmonds, 618. 

8. A deed as  follows: "This deed witnesseth that I. J. H., have this 
day sold, and by these presents do convey, unto G. R. one-sixteenth 
part of my half of all the mineral contained in a certain tract of 
land, etc. This deed, therefore, is, that I convey unto the said G. R 
and his heirs and assigns forever, one-sixteenth part, etc," shows 
upon its face that the grantor intended to convey the mines and 
minerals in and upon said land, and the word "sold." in the con- 
nection in which i t  is used, em vi termini, imports a valuable con- 
sideration, and rebuts the presumption of a resulting use to the 
grantor, which mould defeat the operation of the deecl. Reaves a: 
Ore Knob Copper Co., 593. 

See Agricultural Lien, 1. 
Contract for Sale of Land. 

DEED O F  TRUST. 
The creditor who takes a deed of trust, stands in the shoes of the debtor 

and takes subject to any equity binding the lands in the hands of the 
debtor. Small v. Small, 16. 

DEVISES. 
1. Where a testator devised the one-half of a house and lot to A, and 

the other half to B, to be held to her separate use for life, and at  
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her death to go to her children, "or the proceeds of said lot, if the 
same should ever be sold, to be held for the benefit of her children, 
the said B receiving the annual interest of said proceeds." The land 
having been sold: I t  was held, That  B was not entitled to have the 
value of her life interest in  the fund assessed according to the 
annuity tables, and paid over to her a t  once, a s  that  would defeat 
the trust and the express provisions of the will. Williams and wife, 
e3: parte, 68. 

2. I t  z a s  further held, That the fact that  the money was only bearing 
six per cent, interest, and that  B desired to use it  in the improvement 
of a farm, was not a sufficient ground to warrant the interference of 
the court. Ibid. 

See Partition. 

DISCRETION. 
See Executors and Administrators, 2 ; 

Guardian and Ward, 5, 7 ;  
Judge, Superior Court, 1. 

DISTRIBUTEE. 
See Deed, 4. 

DRAINING LANDS. 
1. An owner may not use his property absolutely a s  he  pleases; his 

dominion is limited by the maxim, "sic utere tuo u t  alienurn %on 
laedas." 
Therefore, in  the absence of a license or grant, the owner of land 
has no right to divert a stream of water flowing through his land 
from i ts  natural course, so a s  to discharge i t  upon the land or into the 
ditches of a lower land owner, to his damage; and where it appears 
with reasonable probability that  a defendant is about so to do, i t  is  
error in the court below to vacate a n  injunction restaining him 
therefrom until the hearing of the cause. Porter v. Durham an4 
Brown, 767. 

2. An owner of land is obliged to receive upon the same the surface 
water which falls on adjoining higher lands, and which naturally 
flows thereupon. When the water reaches his land he may collect 
i t  in a ditch and carry it to a proper outlet, but he  cannot raise any 
dyke or barrier whereby i t  will be intercepted and thrown back on 
the lands of the higher owner; neither can the higher owner artifi- 
cially increase the natural quantity or course of the surface water, 
by colIecting i t  in a ditch and discharging i t  upon the servient land, 
in a different manner from its natural discharge. Ibid. 

3. Where the right to a n  easement is claimed by long enjoyment from 
which a grant is presumed, the grant presumed is for  the precise right 
which has  been enjoyed. 
TRerefore, long enjoyment of one ditch raises no presumption of a 
grant of the right to use another ditch, differing therefrom in any 
appreciable degree, either in locality or dimension. Ibid. 

EIASEMENT. 
See Draining Lands, 3. 
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ENDORSER. 
See Action, 4. 

EQUITY. 
1. Equity will not interfere to enforce a contract founded in f raud ;  

certainly not against a purchaser for value, but will leave the parties 
to their legal rights. Triplett v. Witherspoon, 475. 

2. As the jury is the tribunal, whose peculiar province it  is to try issues 
of fact, their finding, though not conclusive in  a Court of Equity, 
will, as  a general rule, be adopted a s  the finding of the court, when 
issues have been submitted to a jury under the direction of the 
court. Hump7hre2/s v. Ward, 784. 

ERROR. 
See Appeal, 4, 9, 11 ; 

Evidence, 1. 2 ; 
I n  forma pauperis, 3 ; 
Injunction, 1 ; 
Judge's Charge, 3. 

ESTOPPEL. 
See Deeds, 2 ; 

Title to land. 

EVIDENCE (CIVIL CASES). 
1. The exclusion of evidence of parol promises to pay a debt. otherwise 

barred by the Statute of Limitations, when a right of action had 
accrued to the plaintiff, before the adoption of the Code of Civil 
Procedure, is error in the court below, and entitles the l ~ a r t y  offering 
the same to a venire de novo. Paison v. Bowden, 43. 

2. Upon a motion by the defendant for a new trial in an action for darn- 
ages, it is n,ot error for the court to refuse to hear the evidence of 
a juror, for the purpose of showing that in ascertaining the amount 
of damages, the jury did not consider that some of the property was 
probably damaged before the cause of action arose, there being no 
evidence to that effect. Bellamy v. P i p p m ,  46. 

3. In  a n  action brought by the keepers of a public school to recover the 
amount due for the board and tuition of a student: It was held, that 
the fact that the plaintiffs were conductors of a public school, and 
had advertised extensively the terms and regulations thereof, taken 
i n  connection with the fact that  the defendant had sent his son to 
this school for one session, and also sent him a second session, was 
competent evidence for the consideration of the jury, a s  tending to 
show that  the defendant had notice of the terms and regulations, and 
had assented thereto. Horr~er d Craves 1;. Baker, 65. 

4. Since the adoption of the C. C. P., evidence is admissable in a n  action 
on a bond, to prove mistake or fraud in the consideration thereof, 
for the purpose of reforming the bond in order to show the amount 
justly due. 

Therefore, where a settlement was made between a creditor and debtor, 
the debtor giving several bonds for the balance due, some a t  one 
time and some a t  another, in an action on the bonds, mistake in  the 
consideration having been alleged by the defendant : I t  was held, 
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that the court below erred in ruling that unless the defendant could 
show, not only the mistake, but in which particular bond the mistake 
was embraced, the mistake would not be allowed: I t  was further 
held, that fraud in the bonds would not render them altogether void. 
Hall v. Corms. of Guilford, 130. 

5. In  an action to recover damages to land, caused b~ the defendants' 
ponding water thereon in the Fall of 1873, i t  is  competent for the 
plaintiff, for  the purpose of fixing the amount of damages, to show 
the diminished products of the land in the Spring of 1874, a s  com- 
pared with the products of previous years from the same land. 
Garrett v. Comrs. of Edenton, 388. 

6. A shipped from Boston, Mass., in good order and condition a piano, 
to be delivered a t  Greensboro, N. C. The piano was in good order 
when i t  reached New York; and, nothing appearing to the contrary, 
it  was also in  like good condition when received by defendant's agent, 
but was delivered a t  Greensboro to A, greatly damaged: Held, that 
the burden of proving that  the piano was damaged on some other 
of the connecting lines or road, and not their own, rested with the  
defendants, who, failing so to prove, are  responsible to the plaintiff 
for the injury done to his piano. Dimon v. Rich. B Dm. R. R. CO., 
538. 

7. I11 a n  action for the recovery of land, evidence of long continued 
possession and claim of a part of the locus in qzio, consisting of dry 
land, is no evidence of the possession of another part of the locus 
in  quo covered with water adjoining the same: and i% the absence 
of such evidence, the court below erred in  allowing the jury to find 
a verdict in  favor of the defendant a s  to the locus in  quo covered 
with water. Clarice v. Wagner, 791. * 

See Agreement, 1, 2 ;  
Appeal, 3, 6 ;  
Contract, 2 ;  
Deed ; 

EVIDENCE (CIVIL CASES). 
Damages ; 
Lost Deed; 
Religious Associations ; 
Wills, 1, 2 ; 
Witnesses, 4, 5, 6. 

EVIDENCE (CRIMINAL CASES) 
1. A prisoner under arrest, on his preliminary examination, was told 

by the committing magistrate that  "he was charged with selling 
stolen corn, and that  if he wanted to tell anything, he could do so, but 
it was just a s  he chose:" Held, that  the statement then made by 
the  prisoner, and reduced to writing by the magistrate, was not 
admissible in  evidence on the trial in the Superior Court, for the 
reason that  the prisoner had not been cautioned a s  provided for  
in  Sec. 23, Chap. 33, Bat. Rev., and had not been sufficiently put  
on his guard. Btate v. Rorie, 148. 

2. That  the statement of the prisoner was in the nature of a denial, 
and not a confession, made no difference, and it  was not for the 
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State to say, that  such declaration did not prejudice the prisoner's 
case. Ibid. 

3. Where, upon the trial of a n  indictment for larceny, the only evidence 
against the defendant was: That  when the witnesses for the State 
entered a still house where the stolen property ( a  hog) was found 
between eleven and twelve o'clock a t  night, "the defendant was lying 
on a pallet, apparently asleep, and i t  was not shown that he awoke 
during the time the witness engaged in a conversation with his 
co-defendants, each of whom charged the other with the larceny :" 
and there was no evidence aliuwde connecting the defendant with 
the larceny: I t  was held, That the court below erred in refusing to 
charge the jury that the evidence was not sufficient to warrant the 
conviction of the defendant. State v. Dishman, 217. 

4. Upon the trial of a n  indictment charging the defendant with the 
larceny of goods, the property of A, proof that  the defendant was 
guilty of the larceny of goods, the joint property of A and B, is a 
fatal  variance between the allegata and the probata. State v. 
Burgess, 252. 

5. I t  is not strictly regular to talie the objection to such evidence, after 
the verdict, upon a motion in arrest of judgment; but where this 
Court can see from the record that there was a fatal  variance between 
the charge and the proof, a venire de nolio will be awarded. 

6. In  an indictment for "Assault and Battery with intent to commit a 
Rape," the evidence of such intent being substantially the following: 
Tha t  very soon after the prosecutrix left the railroad, (and her com- 
panion,) she heard the prisoner, a colored man, "holler" to her "to 
stop," and saw him running after her, distant about seventy yards. 
The prosecutrix then began to run "as hard a s  she could," and was 
pursued rapidly by the prisoner. who "hollered" three times to her "to 
stop." The prisoner was approaching her, until the road emerged 
from the woods into a lane; when he reached the mouth of the lane. 
and saw the dwelling house of her brother-in-law, he fled in  the 
direction of the road and into the woods etc: Held, (by a majority of 
the court,) that  this was evidence of the intent charged, proper to 
be left to the jury, and that  the prisoner was not entitled to a new 
trial, because the same had been submitted to the jury under the 
charge of the court. State v. Neely, 425. 

7. Upon the trial of a n  indictment for larceny, i t  appeared that the officer 
who arrested the prisoner, in order to restrain him from violence, 
tied him; that  shortly thereafter, the prisoner said to the officer, 
"If you will untie me, I will tell you all about i t ;"  and upon being 
untied, made certain confessions: Held, tha t  in  the absence of 
evidence tending to show that  the tying was painful, and to be relieved 
of the pain, formed an inducement to his subsequent confession, 
the admissions made were competent evidence against the prisoner. 
State v. Cruse, 491. 

8. Upon the trial of an indictment for a n  assault by poisoning:HeZd, 
that  the court below erred in admitting evidence tending to show 
that  "the defendant's house was a general resort for thieves." The 
State cannot put the defendant's character in issue. State v. Hwe,  
591. 
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9. Where upon the trial of such indictment, the witnesses for the defend- 

an t  were sworn arid sent out of the court room: Held, that  it was 
error to refuse to allow the defendant to examine a witness who 
was not present when the other witnesses were sworn and sent out, 
came in during the trial, but did not hear the examination of the 
other witnesses. Ibid. 

10. A prisoner under arrest for stealing growing corn from a certain field, 
may be compelled by the officer having him in charge to put his 
boot or shoe in a track found in the field, for the purpose of com- 
parison; and the result of that  comparison in admissible evidence 
on the  trial of the prisoner for the offence. State u. Graham, 646. 

See Admissions, 1, 2 ; 
-4ffray ; 
Declarations ; 
Judge's Charge. 

EXECUTION. 
1. The Clerk of the Superior Court is the proper person, and not the 

Judge in term time, before whonl application is made upon proof, 
for an execution upon a judgment of over three years standing. The 
execution is returnable to the next term. XcKeithan. v. McNeill, 663. 

2. A sheriff may return a n  execution before the return term thereof, 
if i t  be satisfied, or if there can be no property found, out of which 
to satisfy the same. Whitehead v. Hellen, 679. 

See Homestead, etc., 2, 3 ;  
Sheriff's Sale, 1, 2 ; 
Title. 

EXECUTORS AND ADMINISTRATORS. 
1. When an executor converts his real and personal estate into notes and 

money, so a s  to lead to a reasonable apprehension that  the assets 
are  not sufficiently secure in his h a ~ d s ,  i t  becomes the duty of the 
court, pending a n  action for a n  account and payment of the 
assets, to provide by a n  order in  the cause, that  the executor give 
bond for the protection of the assets, and for the performance of 
the final decree, and upon his failure so to do, to appoint a receiver. 
I t  is error to appoint a receiver in the first instance. Gral~ v. Gaither, 
237. 

2. A bequest to the following effect, "I leave in the hands of my executor 
to be hereinafter named, eight hundred dollars, to be by him applied, 
according to his discretion and a s  necessity may require, to the use 
and benefit of my daughter (the plaintiff) ; and should he. my exe- 
cutor, deem i t  advisable to do so, he may invest the whole or any 
part  of this amount in the purchase of land for the use of my 
said daughter, which land, if thus purchased, shall vest a t  her death in  
the heirs of her body, if any then living; but if not, in  the next of 
kin, share and share alike" etc., vests no discretion in the executor, 
except to pay over the money as  the legatee might need it, or to invest 
it  in  land for her benefit. McParland v. McKay, 258. 

3. I n  a n  action against a n  administrator of a n  executor to have him 
declared a trustee of the plaintiff a s  to certain funds held by his 
intestate a s  a legacy to the plaintiff, the fact that he is only a n  
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administrator of the executor, and not the executor of the will, 
cannot avail the defendant a s  a defence against an account of the fund, 
where it is admitted that the same is in his hands. Ibid. 

See Agreement, 4 : 
Contract, 3 ;  
Courts of Probate, 1, 4 :  
Deed. 

EXECUTION SALE. 
A purchaser a t  execution sale is affected with notice of all defects of 

title. If one purchase land a t  such sale as  the agent of another, and 
the land be subsequently sold under execution for his individual 
debt, the purchaser having no actual notice of the agency, he acquires 
only the interest of the agent, and is to be deemed to have had notice. 

Thel-ejore, where A purchased a tract of land a t  execution sale, as  
the agent of B, and subsequently the land was sold under execution 
against A :  I t  was held, in  a n  action brought against A to recover 
the land, that the court below did not em in refusing to charge the 
jury, that although they should find that A purchased a s  agent of 
B, yet if the plaintiffs bought without notice, and for value, they 
were entitled to recover. Richardson v. Wicker, 278. 

FALSE RETURS. 
See Sheriff. 1. 

FEES. 
Fees due officers of the court a re  rested rights by law; and are  not dis- 

charged when a defendant receives an unconditional pardon, after 
conviction and sentence, from the Governor of the State. State v. 
Mooney, 98. 

FORCIBLE TRESPASS. 
1. I n  order to constitute a Forcible Trespass there must be some demon- 

stration of force a s  distinguished from mere words: a s  by a display 
of weapons, or other outward signs of violence, or by numbers, 
which supply the place of violence, and a re  equally calculated to 
put in fear. State v. Icing, 17'7. 

2. Rails, when made up into a fence upon the land, become a part of the 
realty; and a n  indictment for Forcible Trespass to personal property. 
in carrying them away, cannot be supported. State v. Graves, 366. 

See Landlord and Tenant, 2,  3. 

FORNICATION AND ADULTERY. 
See Indictment, 5. 

FRANCHISE. 
See Taxes, etc., 10. 

FRAUD. 
See Equity; 

Evidence, 4 ;  
Guardian and Ward, 2. 
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FRAUDULENT REPRESENTATIOKS. 
See Deed, 5. 

FRAUDS. STAT. OF 
See Contract for the sale of land, 1, 2. 

GRAND JURY. 
See Practice (Grim.), 2, 3, 4. 

GREENSBORO, CITY OF 
See Banks, 1. 

GUARDIAN AND WARD. 
1. Where a guardian purchased his n-ard's land a t  a sale by the Clerk 

aud Master, in a petition for partition fiIed by himself, and received a 
deed therefor, he holds the legal title to said land, subject to the 
equity of the wards of his paying the purchase money, a s  a candition 
precedent to his becoming the owner of it. Small v. Emall, 16. 

2. A judgment confessed (by the Guardian of one who is non colnpos 
mentis,) under the provisions of Sections 325 and 326, C. C. P., if 
the statement required be verified by the guardian, in the absence 
of fraud, is not irregular. McAden v. Hooker, 24. 

3. Whenever the relation of guardian and ward is proved or admitted, 
either party has a right to a n  account, unIess the actiou can be barred 
by the plea of insimul computassent, or a release, or the statute 
of limitations. Adams v. Quinn, 359. 

4. Where the gnardian is charged with fraud by his wards, the plaintzs ,  
in that, he sold certain lands whilst acting as  guardian aud never 
accounted for the proceeds, the plaintiffs a re  entitled to a n  answer to 
their complaint, and to a reference for a n  account. Ibid. 

5. A guardian has power to exchange property of his wards, which h e  
thinks hazardous, for other property; and if his discretion has been 
honestly exercised in the transaction, the courts will not hold him 
liable for the results. Preeman v. Wilson, 368. 

6. Where a guardian received from a n  administrator a note on a certain 
person without surety, i t  was his duty a t  once to collect the same, 
or require the maker of the  note, although a wealthy man, to secure 
it. If,  instead of this, he exchanges said note for one payable to 
himself a s  guardian, also unsecured, he becomes liable for the 
amount thereof. Ibid. 

7. I n  the exercise of a souud and honest discretion, a guardian was 
empowered, during the la te  war, to receive Confederate money for  
the rent of his wards' land and the hires of their slaves and dis- 
bursing the same for their support and education. H e  might also 
receive payment of apparently solvent bonds and notes, in  the 
same currency, if the amounts were similarly disbursed, or expended 
in the payment of taxes, and such like, without being liable to be 
charged therewith. Ibid. 

8. A guardian should be charged with what he receives, and credited with 
what he paid out, i t  not appearing that he  collected anything pre- 
maturely, or kept on hand any unreasonable sum. Ibid. 
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HABEAS CORPUS. 
The power to issue the writ of habeas corpus is denied to the Supreme 

Court and any Judge thereof, or to the Superior Courts, by the 
express provision of Bat. Rev., Chap. 54, where the applicant is 
detained by virtue of a final judgment of a court of competent 
jurisdiction. The application must be refused, even where i t  appears 
that  the applicant is imprisoned in the State's prison, and the sentence 
of the court is erroneous; and the applicant, in  default of appeal, 
must be left to his remedy by writ of certiorari. 1 9 %  re  Hchencb, 607. 

HEIRS AT LAW. 
See Lease. 

HOMESTEAD AND PERSONAL PROPERTY EXEMPTION. 
1. A recovers a judgment against B for  $193, who subsequently obtains 

judgment against A for $60, upon a cause of action existing a t  the 
time of A's judgment, but which was not pleaded a s  a counter claim. 
On a motion in the Superior Court, in  which both judgments were 
docketed, to allow the judgment of B to be credited on that against 
him: Held, that  A's personal property exemption protected his judg- 
ment against B, from any such proceeding; a s  i t  is, in  the sense of 
Art. X, Sec. 1, of the Constitution, final process. Cwlee u. Thomas, 
51. 

2. No levy of execution upon property or sale under the same, made 
subsequent to the ratification of the present Constitution of this State, 
and the Act of 1868, Battle's Revisal, Chap, 55, (known a s  the 
"Homestead Law,") will divest the right of the defendant in exe- 
cution to a homestead; and i t  is immaterial whether the debt upon 
which judgment has been recovered was contracted prior or sub- 
sequent to the adoption of the Constitution and said Act. Edwards 
u. Kearsey, 241. 

3. A defendant in  execution, whose homestead has been allotted to him by 
appraisers appointed by the sheriff, and who had appealed to the 
township t r ~ ~ s t e e s  from such allotment, and afterwards withdrew his 
appeal, expressing himself satisfied, will not be permitted, after the 
sheriff's levy on the excess has been returned to court, by a motion in 
the cause, to set aside the levy and call in  the execution, because one of 
the sheriff's appraisers married a cousin of the plaintiff's wife. 
Chambers v. Penland, 340. 

4. Such objection, to avail the defendant, must be made in ap t  time to 
the sheriff; and if not allowed by the sheriff, i t  ought to have been 
taken advantage of in an application to the township trustees; 
and if not allowed by them, i t  ought to have been taken advantage 
of by a petition, a s  in  other special proceedings. Ibid. 

5. The title to the homestead is vested in the owner by the Constitution 
of this State, and no allotment by the sheriff is necessary to vest the 
title thereto. The allotment by the sheriff is only for the purpose of 
ascertaining whether there be an excess of property over the home- 
stead which is subject to execution. LamBert u. Einzery, 348. 

6. The title to a homestead can be divested from the owner only in the 
mode prescribed by law, to-wit, by deed, with the consent of the wife 
evidenced by her privy examination. Ibid. 
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HOMESTEAD AND PERSONAL PROPERTY EXEMPTION-Cmtinued. 
7. The owner of a homestead can part  with i t  only by the formalities 

prescribed by law. Such owner is not the only object of solicitude 
and care in  our fundamental l aw;  but the wife, if there be one, 
and children, if there be any, have rights in the homestead fixed 
by the Constitution, which cannot be divested, save i n  the manner 
prescribed by that  instrument. 

Therefore, where a judgment was obtained on a promissory note, in 
which i t  was stipulated that  "the maker and endorser each hereby 
waive the benefit of the homestead exemption a s  to the debt evidenced 
by this note," the maker of the note having a t  the time a wife and 
children: I t  was held, that no release of the right to the homestead 
was thereby effected, and that the same could not be sold under an 
execution issuing on said judgment. Beavan & Co. v. Speed, 544. 

ILLEGAL CONSIDERATION. 
One who sold a horse to another, taking his note therefor, knowing a t  

the time of the sale that the purchaser intended to use the horse in 
the Confederate army, or to swap him for one to use in the army, is 
not entitled to recover in  an action upon thenote, because the illegal 
consideration vitiates the same. Lewis v. Latham, 283. 

IMPROVEMENTS ON LAND. 
See Contract, 4. 

INDICTMENT. 
1. The provisions of the act of 1837, Bat, Rev., Chap. 104, Sec. 36, do not 

apply to Railroads, etc., constructed before the time of its passage. 
State v. Wil. d We&. R. R. Co., 143. 

2. The proviso to the 27th section of the charter of the Wilmington and 
Weldon Railroad Company does not require that  company to make 
and repair bridges, made necessary by roads laid out subsequent 
to the construction of said railroad, Ibid. 

3. Upon the trial of an indictment under Chap. 32, See. 72, Battle's Revisal, 
(betting on a game of chance,) the jury returned a special verdict, 
finding: At the time specified in  the  indictment, there was kept a 
place on Wilmington street, in Raleigh, where there were sold, small 
oval shaped cards, with certain numbers on them; that  there were 
also in a box a certain number of envelopes, containing, each one 
card with a number on it. The party bought one of the cards, and 
was permitted to draw from the box a n  envelope; if the number on 
the card corresponded with any one of the numbers on the oval card, 
the purchaser got ten times the amount invested. The envelopes 
and the oval cards were kept on a table a t  which the proprietor stood. 
The defendant bought and drew a card a t  the time specified in the 
bill of indictment. It was called a gift enterprise, and so licensed. 
Held: That  the enterprise was a lottery, and the parties who sold 
the tickets were not indictable under said section, and the purchaser 
thereof was not indictable a t  all, for the reason that  the statute 
did not make i t  an indictable offence to purchase lottery tickets. 
State v. J. B. Bryant, 207. 

4. When a n  indictment is  quashed, i t  is competent and proper for the 
court to  require the defendant to give bail to answer the charge. 
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INDICTMENT-Continued. 
Those against whom there is a well grounded suspicion of crime, 
should not be allowed to escape without an investigation. State u. 
Grifice, 316. 

5. An indictment for fornication and adultry, charging that  the 
defendants "did unlawfully and adulterously bed and co-habit to- 
gether, and then and there did unlawfully commit fornication and 
adultery," is amply sufficient, and ought not to be quashed. State w. 
Tally, 322. 

See Appeal, 4 ;  
Assault and Battery 2, 3. 

IN FORMA PAUPERIS. 
1. I n  granting an order for a person to sue i n  forma pauperis, i t  is suffi- 

cient compliance with the statute, Bat. Rev; Chap. 17, Sec. 72, for 
the presiding Judge to be satisfied by a certificate of counsel or 
otherwise, that  the plaintiff has  a n  honest cause of action on which 
he  may reasonably expect to recover. Miaxxa v. Galloway, 31. 

2. Either a Clerk or Judge of the Superior Court may, i n  proper cases, 
within the jurisdiction of said court, authorize a person to sue 
i n  forma pauperis. Sumner v. Candler, 265. 

3. A party to a n  action or special proceeding in any and all  courts, 
and before any and all persons acting judicially may be examined 
a s  a witness on his own behalf, or in  behalf of any other party 
thereto : 

Therefore, where a party is authorized by a competent tribunal, to 
sue in  forma pauperis: i t  is error, to dismiss the action upon the 
ground that  the applicatioon so to sue, is based upon the evidence 
of the plaintiff himself. Ibid. 

INJUNCTION. 
1. The Judge below erred in granting a n  injunction, by which the persons 

in  possession of the offices of Mayor and Aldermen of a city, and 
actually performing the duties of those offices, a re  restrained from 
all official acts. Campbell v. Wolfenden, 103. 

2. It is not sufficient to allege that  the persons filling the offices were 
not regularly or rightfully elected; but i t  must also appear that  
they a re  abusing or about to abuse their possession of official power 
to the public injury; and tha t  the public will sustain no damage by 
the suspension for  a n  indefinite time of all city government. Ibid. 

See Taxes, 3. 

INSURANCE (FIRE). 

1. I n  case of the destruction by fire of a stock of goods which the defend- 
an t  had insured for and on account of the plaintiff, the proper mea- 
sure of damages against the defendant is the market value of the 
goods, (within the amount insured,) a t  the time and place of the 
fire. Fowler v. Old North State Ins. Co., 89. 

2. The failure of the plaintiff to call a s  a witness one who was his clerk 
a t  the time of such fire to prove the value of the goods, was a proper 
subject of remark by the counsel of the defendant, before the jury. 
The reasons of the plaintiff for not introducing the clerk, were also 
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INSURAXCE (FIRE)-Continued. 
properly called to the attention of the jury, by his Honor, presiding. 
Ibid. 

IKSCRXYCE ( L I F E ) .  
See Contract, 3. 

JUDGE OF THE SUPERIOR COURT. 
1. Granting or refusing a continuance in the court below, is in the dis- 

cretion of the presiding Judge: and it would require circumstances, 
proring beyond doubt, hardship and injustice to induce this court 
to review the exercise of snch discretion, if in any case it had the 
power to do so. 

Hence. where a case has been continued several terms, and a motion 
is made to continue i t  again, in the absence of the affidavit showing 
merits, this court will not review the decision of the court below, 
refusing a continuance. Xoore v. Diciison, 423. 

2. I t  is competent for a Judge of the Superior Coart to authorize the 
sheriff, or any other person, to take a recognizance from a defendant 
for his appearance a t  the next term, to answer, etc.. his Honor having 
first fixed the amount of such recognizance. State v. Houston, 549. 

3. Although the recognizance authorized to be taken is put in the form 
of a bond, with conditions, signed and sealed by the defendants, yet 
i t  is valid as  a recognizance. Ibid 

See Appeal, 6, 7, 10 : 
I11 Forma Pauperis, 2 ;  
Injunction, 1 ; 
Practice ( C i ~ i l  Cases,) 6. 

JUDGE'S CHARGE. 
1. Upon the trial of an indictment for larceny: I t  was Izeld, that it  was 

not error in the court below to charge the jury, "That all  the evidence 
introduced ( the defendant ha\-ing introcluced no evidence) was 
intended by the State's attorney to prore to then  that the defendant 
feloniously stole, took and carried away, the money of -4. R. & Son, 
charged 111 the bill of indictment. and that was the question for 
them to determine; that if the evidence satisfied them that  he did, 
then their verdict s h o ~ ~ l d  be 'guilty :' but if the eridence clid not so 
satisfy them, then their verdict should be 'not gnilty."' State v. 
Childers. 

2. Where, upon the trial of a n  indictment for larceny, the court charged 
the jury: "To decide the case by the evidence aloile; that  on account 
of the color of the defendant, (who n7as a white man,) they should 
require no other or stronger proof to con\-ict him, than they would 
if the prosecutor (who was a colored man) mere on trial and the 
defendant were his prosecutor. That the proposition. "that before 
the jury can con\-ict on circumstantial evidence, theg must be as  well 
satisfied of the guilt of the accused, a s  if one credible eye witness 
had testified to the fact," n a s  not a rule of law, but only an illustra- 
tion-all that Tvas intended by the comparison, Tvas to inform the 
jury that they must be fully satisfied, beyond a reasonable doubt, of 
the guilt of the accused. When a single eye witness swears to the 
fact of guilt, if the jury beliere him, there is an end of the matter ;  

627 
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JUDGE'S CHARGE-Conti~rued. 
while in many cases of circumstantial evidence, the mental operations 
are  much more complex, and then the comparison might mislead 
instead of assisting the jury. I n  either case the jury must be fully 
satisfied. The expression, 'testimony of a n  eye witness,' is more a 
fixed phrase in the law, than 'reasonable doubt."' And after the 
case had been submitted to the jury and they were about leaving the 
box, the court further charged: "Gentlemen, you will End whether the 
defendant is guilty on the first or second count-that is, whether 
he is guilty of larceny, or of receiving the stolen goods, knowing them 
to be stolen, if you find him guilty a t  all." I t  was held, that there 
was no error in the matter of the charge, nor in the matter of sub- 
mitting i t  to the jury. State v. Novwood, 247. 

3. I t  is not error for a Judge of the Superior Court to refuse to instruct 
the jury a s  asked by one of the parties i11 the cause, when such 
instruction is based upon a hypothetical state of facts, not alleged 
in the pleadings, or even appearing in the evidence. J o h ~ ~ s o n  c. 
Bell. 365. 

See Insurance (Fire,) 2. 

JUDGMENT. 
1. Where a sheriff, who by negligent delay in collecting an execution, 

had rendered himself liable to the plaintiff, paid off the debt in 
his own exoneration, and took a n  assignment from the plaintiff to a 
third person in trust for himself: HeZd, that the judgment was not 
thereby extinguished, and nothing else appearing, the assignee was 
entitled to a n  alias execution thereupon. Heilig v.  Lenzly, 250. 

2. Where A confessed judgment in a Court of Justice of the Peace, in 
favor of B, upon a note, upon i ts  face bearing interest a t  the rate 
of eight per cent., and the Justice gave judgment for the principal of 
the note, "with interest from date," and the judgment being sent 
to the Superior Court to be docketed, execution was thereon issued 
for the principal sum, "with interest a t  S per cent :" Held. that there 
was no material variance between the judgment a s  rendered and the 
transcript upon which the execution is based. Womhle v. Little, 255. 

3. An irregular judgment rendered a t  one term may be set aside a t  a sub- 
sequent term, independent of the provisions of the C. C. P.; but an 
erroneous judgment cannot be set aside a t  a subsequent term. Wolfe 
v. D w i s ,  597. 

An erroneous judgment is  one rendered according to the conrse and 
practice of the court, but contrary to law. An irreguar judgment is 
one rendered contrary to the course and practice of the court, a s  a 
judgment without service of process. Ibid. 

See Appeal, 4. 11; 
Courts of Probate, 1; 
Deeds, 5 ;  
Guardian & Ward;  
Homesteads, etc., 1 ; 
Practice, (Civ. Cases) 5. 
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JURISDICTIOS 
See Appeal, 7 :  

Courts of Probate. 2, 4 ;  
Taxes, etc.. 2, 9:  
Sup'r Courts, 3. 

JURY. 
See Deed, .5; 

Equity, 2 ; 
Evidence, 2 ;  
Practice, (Crim.) 6 ; 

JUSTICES OF THE PEACE. 

See Appraisers, 3 ;  
Appeal. 8 ;  
.Judgment, 2. 

LANDLORD AND TENANT. 
1. In  a summary proceeding, under the provisions of the Landlord and 

Tenant Act, the tenant may set up in his answer any equitable defence 
which he may hare  to his landlord's claim; and if such defence 
i n v o l ~ e  the title to real estate, a Justice of the Peace has no juris- 
diction thereof, and should dismiss the proceeding. 

Therefore, where A instituted summary proceedings under said Act 
against B, who offered to prove that the deed under which the 
plaintiff claimed title, although executed by himself, and absolute 
upon its face, was in fact intended as  a mortgage, and delivered 
a s  such. I t  toas held, that  upon appeal from the court of a Justice of 
the Peace, the court below erred in excluding e~-idence tending to 
show that  said deed xvas intended and delirered to operate a s  a 
mortgage. and that the proceeding should have been dismissed for 
want of jurisdiction in the Justice of the Peace. Porsytke ?;. Bullock, 
133. 

2. Where one rented land for the year 1875, the landlord cannot avail 
himself of the Act, ratified the 19th day of March, 1876, as  a defence 
against a charge of Forcible Trespass, in that he entered on said 
land before the prosecutor's term had expired, and with a strong 
hand caused to be r e m o ~ e d  certain fodder, before the same had 
been divided. State  v. Surles, 330. 

3. The Act of the 19th March, 1875. provides in terms, how a landlord shall 
proceed to enforce his demands, and take the benefit of its provisions 
before the courts, which nega t i~es  the idea that he can take redress 
in his O T T ~  hands. Ibid. 

LACHES. 
See Bankrupt, 1. 

L-4ROEXY. 
1. If A borrow of B a horse, with the felonious intent to deprive B 

of it, and to appropriate it  to his own use, and does so, he is guilty 
of larceny. If A borrow of B twenty dollars with the same intent, it 
is not larceny, but fraud. But where, upon a n  indictment for the 
larceny of money, the defence relied upon. was that  the prosecutor 
had voluntarily loaned the money to the defendant. and the trans- 
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action alleged to be a loan was left to the jury under the charge of 
the court: "that if the jury found that the borrowing JYas in good 
faith, and the money was voluntarily loaned, they should acquit the 
prisoner: but if the act of the defendant was but a trick or contrivance 
to get possession of the prosecutor's money, and the defendant 
borrowed the same with the intent a t  the time to steal it, i t  would 
be larceny," and the jury returned a verdict of guilty: Held, that 
there was no error. State v. Decatur Brya?zt. 124. 

2. I t  is not sufficient, to constitute the crime of larceny, that  the defend- 
an t  lzas the power to remove the property alleged to have beell stolen, 
there must be some asportation thereof. State u. Alexander, 232. 

See Evidence, (Crim.) 3, 4. 7 ;  
Judge's Cbarge, 1, 3. 

LEASE. 
Where. by the death of a n  intestate, lands descend to the heir a t  lax,  

a collector has no power to enter upon and make leases of said land. 
Lee c. Lee, 70. 

LEGACIES AND DISTRIBUTIVE SHARES. 
See Courts of Probate, 2, 3: 4 ;  

Superior Court. 3. 

LIEhT. 
See Appraisers. 2. 3 ; 

Mortgages, 4. 

LIFE ESTATE. 
See Devises, 1. 

LIMITATIOK. 
See Deed, 3. 

LOCUS I N  QUO. 
See Contract for sale of land, 2 ;  

Eridence, 8. 

LOST DEED. 
Evidence, that  the witness, from two notes he held in his hand, vhich 

were written and tested by himself, had a n  indistinct recollection 
that a t  the time the notes lvere given, he, the witness, wrote a deed. 
alleged to be lost, from the defendant's intestate to the plaintiff for 
a tract of land, and the notes were the consideration therefor: the 
deed contained the usual clause of warranty or coTeaant of quiet , 

enjoyment, the witness being of opinion that if any special instructions 
had been given, or if the deed had varied from an ordinary deed, 
or had there arisen any questions as to title, he would hare recollected 
i t ;  that  said intestate mas a prudent mall in his business transactions, 
and would not hare executed a paper that he did not understand, 
that from a conrersation with the plaintib, he saw said intestate 
several years after the execution of the deed, and asked him if 
he had any idea what had become of the same, and the witness thinks 
the intestate said he knew nothing about i t  after the execution and 
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LOST DEED-Co~ztinued. 
delivery, is competent to be considered by a referee, a s  tending to 
prove the existence of a deed from the defendant's instestate to the 
plaintiff, and also its corenants and loss. Xercer  1;. TViggilzs, 48. 

LOTTERY. 
See Indictment. 3. 

MBRRIED TT'OMEX. 
1. One ~ ~ h o  contracts by virtue of a power, statutory or otherwise, and 

who. except by such power, is incapable of contracting, must pursue 
the power, or such contract will be void; and it must appear 
in some lawful way, that such one meant to act under the power, 
P i p p e n  G. TBesson, 437. 

2. A married woman has no poner to contract a personal debt, or to 
enter into any executory contract, even with the written consent of 
her husband, unless her separate estate is charged with it, either 
expressly or by necessary implication arising out of the nature or 
consideration of the contract, showing that i t  was for her benefit. Ib id .  

3. A feme cosert, whose estate was created by deed in 1865, signs a bond 
for the p a ~ m e n t  of money, as surety, in 1872, which bond, or con- 
tract, does not in any manner refw to her separate estate, as  to be 
charged therewith, nor was it  made either with the consent of her 
husband or of the trustees in the deed: Held, that the bond is invalid 
as  to her. W e b b  iE Roundtree 1;. Gay, 447. 

4. In  August, 1568. A sold to B. a fenze c o ~ e r t ,  haring a large separate 
estate. a tract of land, taking for the purchase money tn-o notes with 
her husband as  suretl-. Subsequently A surrenders these tn70 notes 
to E, who executes instead thereof three notes, two of which a re  
made to A. and the third one to C, upon which latter B's husband 
and d are  sureties. After this, the land sale itself was cancelled, and 
A gare up the two notes he held, and agreed to pay $1,000 on that  
held by C. B agreeing to pay the balance. C sued on the note he held, 
and recovered the amount thereof from A. In  this action by A 
against B to recover the amount he had to pay to C over and above 
what he had promised: I t  was held, that  the separate estate of B, 
the feme sole, other than that which was the consideration of the 
note. (no\\- given back to A , )  is not chargeable with its payment, and 
that  therefore A cannot recorer. Atkinson ?j. Richardson, 4.54. 

NAPOR ASD ALDERMEN. 
See Injunction, 1, 2 ;  

MONEY BORROWED. 
See Bills, Bonds, etc., 1 ; 

County Courts, 1, 2 ;  
of the Poor. 

i\IOTION TO DISMISS. 
See Appeal, 10, 12. 

XORTGAGES, etc. 
If a mortgagor and mortgagee join in conveying the mortgaged estate 

to a third person, the mortgagee is only entitled to receive out of 
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XORTGAGES. ETC.-Continued. 

the price the amount of the mortgage debt; and the fact that the 
parties separately or jointly agreed to sell to the third party, and 
took separate notes, does not alter the relation between them. Elliott 
2'. Wyatt. 55. 

Whether. if the notes had beell paid in full, would change the relation, 
Quere? Ibid. 

The Act of the General Assembly, ratified the 11th day of May, 1861, 
(the first Stay Znw,) making void all  mortgages and deeds of trust. 
for the benefit of creditors thereafter executed, Fhether registered 
or not, does not apply to a mortgage executed prior to the passage 
of that act, but registered after its passage. Harrison v. Styers, 290. 

A debtor may lawfully mortgage his property to secure future and contin- 
gent debts. and that he does so, it not of itself proof of a fraudulent 
intent. The mortgagee in such case, is deemed a purchaser for value, 
and his rights a r e  not affected by a prior unregistered mortgage. 
Xoore v. Rngland, 343. 

That a man owes debts, does not disable him from making a mortgage to 
secure a present loan, or to secure some of his debts to the exclusion 
of others. The mortgage is not void or to the creditors excluded. 
A creditor can only assert his rights as  such, by obtaining a judgment. 
which will be a lien on the property which the debtor then has, and 
also on all which he has. before that  time, fraudulently conveyed. 
Ibid. 

executed and delirered to B a mortgage upon a sorrel horse, described 
in the mortgage as  "one horse." etc. A, ~ ~ i t h  the consent of B, ex- 
changed the sorrel horse for a bay horse, with the understanding 
that the bay horse should stand in the place of the sorrel horse in the 
mortgage. Afterward A exchanged the bay horse for another horse. 
In  an action brought to recover the bay horse: Held, that the mortgage 
was a lien upon the bay horse as  between the mortgagor and mort- 
gagee, but did not embrace the bay horse as against a third party 
~ ~ ~ i t h o u t  notice, and the plaintiff had no title against the defendant. 
Sharpe a. Pearce, 600. 

3. Where a mortgagor has an equity of redemption, subject to a power 
of sale, and the land mortgaged is actually sold after forfeiture, the 
right of the mortgagor is entirely extinguished. Paschal 2;. Harris. 
335. 

Hence, where A executed and delivered a mortgage to I3 to secure 
the repayment of a sum of money borrowed by him of B, the mortgage 
containing a power of sale up011 forfeiture. and the land x a s  sold 
upon the failure of h to repay the money a t  the time specified: I t  
zcas held, that the administrator of -4 could not sustain a petition 
to sell the interest of 9 in the mortgaged premises, to create assets 
for the payment of debtq due by his intestate upon judgments docketed 
prior to the execution of the mortgage, because the sale divested the 
illtestate of all interest. Ibid. 

4. Held further, That the liens of the judgment creditors, if enforced a t  
all, must be enforced by some direct proceeding on their part for 
that  purpose. Ibid. 

MURDER. 
See Appeal, 4. 
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NATIONAL BANKS. 
See Banks, 2. 

NEGLIGESCE. 
1. I t  is negligence in a Railroad Company to place near its track and 

suffer to remain there, a pile of old, dry, combustible sills, which, 
being set on fire by one of the company's engines. communicated the 
fire to the fence of the plaintiff mhich Jvas thus burned. T~oalar  
2.. Rich. & D U H .  R. R. Co., 377. 

2. And although there was an intervening fence between the pile of sills 
and the plaintiff's fence. to mhich it  \T7as joined, which intervening 
fence caught and was burned, and from mhich the plaintiff's fence 
was directly fired, still, if the burning of the sills was the cause 
of the inter~ening fence catching fire and the same was directly set 
on fire by the engine itself. the plaintiff is entitled to recover. Ibid.  

3. The general rule as  to contributory negligence is. that when the injury 
arises neither from malice. design, nor wanton and gross neglect, but 
simply the neglect of ordinary care, and the parties a re  mutually in 
fault. the negligence of both being the immediate and proximate cause 
of the injury, a recoTery is denied, upon the ground that  the injured 
party must be taken to ha7 e brought the injury upon himself. JfanTy 
.c. 71'il. d TT'el. R. R. Co., 655. 

4. This general rule honerer, is subject to certain qualifications. For 
instance : 

(1) The injured part j ,  although in fault to some extent, a t  the same 
time may be entitled to damages for an injury lThich could not hare  
been nJo~ded by or dinar^ care on his part. 
12) When the negligence of the defendant is the proximate cause 
of the injury, but that of the plamtiff only remote. consisting of some 
act or omission not occurring a t  the time of the injury;  in such case 
a n  action for damages may be maintained. Ib id .  

5. To allow a break in the embankment of a railroad, caused by a storm 
and unprecedented freshet, to remain open for ten hours without 
some one stationed a t  or near the r~lace to warn passing trains of 
the danger, is negligence ~rh ich  nothing call excuse. H a r d y  ?j. S. 0. 
Central  R. R. Co., 734. 

6. The track of a railroad, and especially every exposed place, ought to 
be examined after e'iery storm, before a train is allowed to pass; 
and if that is not done. and injury results, whether to passengers or 
serrants on the train. the corporation is liable. I b i d .  

XEW TRIAL. 
See Appeal, 2 :  

Practice, (Crim.:) 1. 

XON-SUIT. 
See Action, 4. 

R'OTICE. 
See Execution Sale. 
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NUISANCE. 
A plaintiff has no right to recover damages from a party, committing 

or suffering a public nuisance, unless he has in  some way received 
extraordinary and particular damage, not common to the rest of the 
public. Gordon  v. B a x t e r ,  470. 

ORPHANS. 
1. Battle's Revisal, Chap. 5 ,  Sec. 3, provides: "The Judges of Probate 

in their respective counties shall bind out as  apprentices" all orphans 
whose estates a re  of so small value, that  no person will educate and 
maintain them for the profits thereof. 

T h e r e f o r e ,  where the uncle of an orphan was, upon petition, without 
notice to his mother, appointed guardian, and subsequently the 
mother, who had again married, filed a petition praying that  the order 
of appointment be revoked and that she be appointed guardian; and 
upon the hearing it  appeared that the orphan's estate was very 
small, and neither of the parties offered to maintain and educate him 
for the profits thereof: I t  w a s  he ld ,  tha t  the court below erred in 
revoking said order and appointing the petitioner guardian, upon 
her filing bond a s  required by the court;  and that  the orphan should 
have been bound out as  an apprentice. Spears  v. SneZE, 210. 

2. The Probate Court of the county in which such orphan has acquired 
a settlement has justisdietion of the proceeding, which should be 
entitled I n  r e  A B, etc. Ib id .  

3. The Probate Judge had authority and ought, in the exercise of a legal 
discretion, upon the application of the step-father, acting in the name 
of his wife, made within a reasonable time, to have revoked the order 
appointing the uncle guardian, without notice to the mother, and 
heard the same d e  novo. Ibid.  

4. The boy was a competent witness, and ought to have been examined 
in that character, and his feelings and wishes ought to be allowed 
serious consideration by the court, in  the exercise of its discretion, as  
to the person to whose control he was to be subjected. l b i d .  

PAROL CONTRACT. 
See Contract, 1. 

PARTIES. 
See Pleading, 1. 

PARTITION- (SALE OF LASD FOR).  
Under a devise of land to A, B and C for life only, with remainder to 

s u c h  of the i r  ch i ldren  a s  should be l iving a t  theiv dea th ,  the land 
cannot be sold for partition,-those taking in remainder not being 
ascertained. One of the life tenants dies, leaving two children: 
I-leZd, that although they are knoa-11, yet their interest is so mixed 
up with the interests of others in remainder, who are not yet as- 
certained, and cannot be during the lives of the life tenants, that  
the same cannot be sold now in any way, or by any person. W i l l i a m s  
v. Hassel l ,  434. 
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PAYMENT. 
A payment in Confededate money, tendered and accepted by the parties 

as  a payment, amounts to a discharge of the debt. Mercer v. 
Wiggins, 48. 

See Action. 41. 

PERJTJRY. 
The rule that a prisoner on trial for perjury can be convicted only upon 

the testimony of two n-itnesses, or of one witness supported by corro- 
borating circumstances, does not affect the competency of a witness 
to the alleged perjury. But if a t  the close of the case for the prose- 
cution, there be no other witness to the alleged perjury. and no 
corroborating circumstances, the court will direct a verdict of 
acquittal. State v. Rickets, 187. 

PLEADING. 
1. Where, in an action against B, it  appeared upon the face of the 

complaint that A had been formally joined as  a party for the purpose 
of explaining a transaction between himself and the plaintiff, and 
no demand was made, and no decree asked against him: I t  zons held, 
that  this was not such a misjoinder of parties as  to be a ground of 
demurrer; nor could a demnrrer to the complaint be sustained on 
the ground of a misjoinder of causes of action. Buie v. Jlechanics' 
Building & Loan Associcction, 117. 

2. The plea of "not guilty" by a defeudant charged m-ith an assault, makes 
it incumbent upon the State to prove everything necessary to establish 
his guilt;  Hence, when on the trial below, the State failed to prove 
that  the offence had been committed within two years before the 
finding of the indictment, the defendant was entitled to a new trial. 
State v. Carpenter, 230, 

PONDISG WATER ON AXOTHER'S LAND. 
See Deed, 1; 

Damages. 3. 6. 7 :  
Evidence, 5. 

PRACTICE (CRIMINAL) 
1. Where, upon the trial of an indictment in :he court below, the jury 

return a special verdict, vhich is so defective that no judgment 
can be pronounced thereupon, this court will order a new trial. 

Therefore, where A was indicted for retailing spiritnous liquors by 
measure less than a quart without license, and the jury returned a 
special verdict finding "that the defendant was not a regular dealer 
in sl~irituous liquors, but that he made wine of blackberries, in the 
usual way, without adding brandy or m-hisky thereto. and being of 
opinion that that  wine so made was not a spirituous liquor, retailed 
the same in quantity less than a quart without license. etc. If the 
coart should be of the opinion that mine so made was a spirituous 
liquor, then the jury find the defendant ~ n i l t y  ; otherwise, not guilty": 
Held, that  n-hether the particular wine was a spirituous liquor, was 
a question of fact, for the decision of the jury. and that  the jury 
had no right to refer the same to the court for  decision. State v. 
Lotcry,  121. 
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PRA4CTICE (CRIX1NAL)-Colztinz~ed. 
2. Where one against whom an offense is alleged to have been committed, 

had not been endorsed a s  prosecutor upon the bill of indictment, the 
court has no authority, after indictment and a nol. pros. entered, to 
endorse such person a s  prosecutor. without his consent, and thus 
subject him to the cost of the prosecution, notwithstanding the 
Solicitor had admitted that  such prosecution was frivolous and 
malicious. State v. Hodson, 151. 

3. Matters ~ h i c h  go to the incompetency of a grand jury, may be excepted 
to after bill found, if i t  is done a t  the earliest opportunity after- 
wards, which clearly is, upon the arraignment, when the defendant 
is first called upon to answer. State v. GrifJice, 316. 

4. Where it  appears that nine of the grand jury, who found the bill, 
had paid no taxes for the previous year, as  required by Chap. 17, 
Sec. 229, Bat. Rev., and that  another was under twenty-one years 
of age, if i t  is objected to in apt  time, the bill mill be quashed. Ihid. 

5. Where, upon a mistrial, the defeudant moves for his discharge, which 
motion is refused, and he is required to give bail for his appearance 
a t  the next term, the Judge presiding a t  such term, has no right 
to entertain the motion and discharge the defendant. I t  is re8 
adjttdzcntn. State ?;. Evuils, 324. 

6. Where. on a trial for a capital felony, the jury has had the case for 
six days, and on Saturday of the second week of the term, they 
come into court. and being polled by his Honor. he finds as a fact that 
they cannot agree: Held. that the Judge below did not err in 
withdrawing a juror and directing a mistrial to be entered; and 
further. that the prisoner, on that account, \\as not entitled to be 
discharged. Xtnte v. Honeycutt, 391. 

See Crim. Evidence, 9, 10. 
Indictment, 4 ; 
Sunday ; 
Witness, 1. 

PRACTICE (CIVIL). 
1. The C. C. P. does not repeal or suspend the Rev. Code in respect to 

practice and procedure, except where its provisions are  inconsistent 
thereto. Boylstom Ins. Go.. v. Davis, 78. 

2. In  a joint action against several defendants some of whom are  residents 
of the State in R-hose court the action is brought, where such resident 
defendants are  unnecessary or merely formal parties : I t  is not error, 
upon proper affidavit and bond filed by the non-resident defendants, 
to remove the cause to the Circuit Court of the United States. 
CaTlowa~ v. Ore Knob Copper Co., 200. 

3. The fact that such resident defendants made parties to the 
action upon motion of the noa-resident defendants, is immaterial 
and constitutes no waiver of the right of the latter to a removal. Ib id .  

4. I t  is always in order, so long as  a case is pending, upon motion to set 
aside anJ- irregular order therein. inclependant of the provisions of 
the Code of Civil Procedure. Long v. Cole, 267. 

5. Under the provisions of the C. C. P., a judgment, etc., may be set aside 
on account of mistake, surprise or excusable neglect a t  any time 
within twelve months; and the fact that a n  order in the cause which 
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PRA4CTICE (CIVIL) -Co%tinued. 
in effect deprived the plaintiff of the right of appeal, was made a t  
midnight when the plaintiff rras absent and did not know, and had 
no reason to believe that the court was in session, and his counsel 
not being able to attend to the trial, constitutes a case of "excusable 
neglect." I b i d .  

6. I t  is no good cause to set aside the ~ e r d i c t  of a jury, on the ground, 
such verdict did not specifically respond to the issues, when the issues 
(in writing) were handed to the Judge by the defendant's counsel, 
after the charge of his Honor was concluded, and the jury had risen 
to retire; and especially when his Honor, after reading aloud the 
issues, handed the paper to the jury, who did not return it, but 
whose verdict substantially covered such issued. TrozZer v. Rich. 
& Dan. R. R. Co., 377. 

7. I n  a n  action for the recovery of land under the Code of Civil Procedure, 
the defendant may set up a n  equitable defence to the claim of the 
plaintiff who has the legal ti t le; and all persons interested in such 
equitable defence, should be made parties, and not driven to assert 
their rights by a separate action. Ten Brock v. Omhard, 409. 

8. I t  is  not error in the court below to refuse to dismiss a n  action against 
a railroad company, on the ground that  the court had not jurisdiction 
thereof. because the charter of the defendant's company provides the 
manner, in m-hich a party injured by the construction of its road, 
shall proceed to recover damages, where the complaint does not allege 
that the cause of action arose from the construction of said road. 
Cole v.  C .  Centrccl R. R. Co., 587. 

See Insurance, (Fire)  2 ; 
Judgment 3 : 
Rehearing. 

POWER TO COXTRACT. 
See Married Women. 

PRESURIPTIOKS. 
See Action, 2 : 

Agents, 1 : 
Contract, .5. 

PRIVATE ACTS. 
1. The Act of the General Assembly, passed a t  i ts  session of 1873-'74, and 

entitled "An act to secure a better drainage of the low lands on 
Clark's creek and Maiden's creek, in the counties of Lincoln and 
Catamba." is not unconstitutional. B ~ o w n  v. Eeener, 714. 

2 .  The public pomTer of a State (which is a part of its general legislative 
pomer,) extends to the providing for every object which may be rea- 
sonably considered necessary for the public safety, health. good order 
or prosperity, and which is not forbidden by some restriction i n  the 
State or Federal Constitution, or by some recognized principle of right 
and justice found in the common law. Ib id .  

See Appraisers, 1. 

PROFESSIOSAL SERVICES. 

See Attornej 



PROSECUTOR. 
See Practice, (Crim.) 2. 

PUELIC SCHOOLS. 
See Eridence, 3. 

QUANTUM RIERCIT. 

See Agreement, 4. 
 count^ Courts. 2 

RAILROADS. 
See Damages, 1, 2,  3, 4 :  

Evidence, 6 :  
Indictment, 1, 2 : 
Negligence ; 
Practice, (Cir.) 8 :  
Stat. Lim., 3, 4 ;  

RESLTT. 
See Forcible Tresy~ass, 2. 

RECEIVER 
See Executors and Administrators, 1. 

RECOGNIZAXCE. 
A recognizance, conditioned that the clefendanr appear a t  the Court 

House in C. on the 8th Monday after the 4th Monday in March, 
1875. is not forfeited by the defendant's failure to appear on the 22d 
of February, 1875. State  u. H o u s t o ~ ,  174. 

See Judge Superior Court, 2 3 ;  
Superior Courts, 1. 

RECORD. 
See Amendment, 1. 

RECORDARI. 

See Banlwupt, 1. 

REGISTRATION OF DEEDS. 

See Deed, 6. 

REHEARIKG. 
I t  is no good ground for the re-opening and re-hearing of a case decided 

a t  the last term of this court, that the defendant, in the opinion and 
judgment of the court. was assumed to be a citizen of North Carolina, 
whereas, in fact, he was a citizen and resident of Virginia, when the 
place of his residence is immaterial. haring no bearing upon the point 
decided, and the court. in its opinion and judgment, was not affected 
by that consideration in the least. Blnckzcell T. Wright,  733. 

RELEASE. 
See Copartner~. 1. 



RELIGIOUS ASSOCIATIONS. 
1. What amounts to a voluntary withdrawal of members from a religious 

association. is  a question of law ; and the exclusion of evidence, tend- 
ing to establish certain facts from which the legal inference might 
be drawn, that  there was no withdrawal on the part of the plaintiffs 
from the "Second Baptist Church of Raleigh," but that they still 
continued to be officers and members thereof, was error, which 
entitled the plaintiffs to a new trial. Perru v. Tzcpper, 722. 

2. That the plaintiff, a s  officers and members of the "Second Baptist 
Church of Raleigh," met for worship and the transaction of business, 
in another and different house from the church edifice- of that asso- 
ciation, makes no difference in determining who are the Second Bap- 
tist Church, and whether or not to the plaintiffs have dissolved their 
connection with the association, when i t  is not required by its laws 
to meet in any particular house or place, except that  the members 
thereof shall reside, and the meetings thereof shall be held, in the 
city of Raleigh. Ib id .  

BENTS. 
1. In  stating a n  account of rents and profits of real estate, the defendant 

should be credited with the enhanced value of the property on 
account of repairs, and not with the actual cost of such repairs. 
Wetherell v. Gorman, 603. 

2. It is not error to charge a defendant in such account with the actual 
rent received, after repairs made, where he has been credited with 
the value of such repairs, m-ith interest thereupon. Ibid.  

REPLEVIK. 
1. The provisions of the Rev. Code, with regard to the remedy against the 

sureties on a replevin bond, are  not inconsistent with the provisions 
of the C. C. P., and therefore it  is not error in the court below to 
render summary judgment against the sureties upon a replevin bond, 
the plaintiff having obtained judgment against the defendant in the 
action. Boylston Ins. Go., v. Davis, 78. 

2. A brought a n  action against B to recover a horse, and the sheriff 
replevied the horse, but delivered him to the defendant again upon 
the filing of the statutory bond by C, from whom B claimed title. C 
was not made a party to the action. Upon the trial there was a ver- 
dict for the plaintiff, and the court gave judgment against the defend- 
an t  for the recovery of the horse, and damages a s  assessed by the 
jury. At the same time, the court rendered summary judgment 
against the parties to the replevin bond. B then filed a n  affidavit, 
alleging that  he had refused to file any bond for the re-delivery of 
the horse, and had informed C that he would not defend the sui t ;  
and that  unless C became defendant in his stead, he mould deliver 
the horse to the plaintiff, and that  he made the same statement to 
the plaintiff, that  i t  was understood between A, B and C that the 
suit was no longer to continue against B but that C was to become 
defendant, and in consequence of this understanding B did not em- 
ploy counsel, and did not know that  he was still a party to the suit 
until he came into court as  a witness in the cause. Upon the filing 
of this affidavit, i t  was ordered that  no execution issue upon the 
judgment against B, until the further order of the court. Upon a n  
appeal to this court: 
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REPLEVIN-Contiuued. 
It  was held, 1, That there was no error in the court below rendering 

summary judgment upon the replevin bond ; and 
2. That the order of the court staying execution on the judgment against 

B, was error. Harker v. Arendall, 85. 

RES GESTAE. 
See Admissions, 2. 

RESIDUARY LEGACY. 
See Courts of Probate, 4. 

REVENUE. 
See Taxes and Taxation. 

REV. CODE. 
See Practice, (Civ.) 1. 

ROADS. 
A hand, who has been regularly assigned to work a certain road, and 

who has been properly summoned by the overseer thereof to work 
said road, cannot excuse himself from aiding to repair a bridge over 
a ditch across the road, upon the ground that  i t  is the duty of the 
person who cut the ditch to make a bridge over it, and keep the 
same in repair. State v. James, 393. 

ROBBERY. 
See Declarations. 

SCALE OF DEPRECIATION. 
The statute fixing a scale of depreciation for Confederate money during 

the late war, does not impair the obligation of contracts, and is not 
in violation of the Constitution of the United States. Holt v. 
Patterson, 650. 

SHERIFF. 
1. A sheriff who, on the 6th of January, 1873, returns on an execution 

that  he has collected and paid over the amount thereof, when in fact 
the money was not collected, etc., until some ten days thereafter, is 
liable for the penalty of $500, a s  for making a false return. Peebles 
w. A7ewsom, 473. 

2. A bond given by a deputy sheriff to the sheriff, to secure the faithful 
performance of his duties, is a private bond for which no form is 
prescribed by statute, and in which any condition may be inserted 
which will carry out the intent of the parties; nor is such bond sub- 
ject to the rules which govern the construction of the sheriff's offlcial 
bond. Mullerz a. Whitmore, 477. 

3. Where the condition of the bond of the deputy sheriff was, that  he 
"shall due return make of all  moneys received by him, and in all 
respects execute faithfully, and fully discharge the duties of said 
office, and pay over all moneys that  may come into his hands as  deputy 
sheriff, when and to whom i t  properly belongs": Held, that a failure 
to pay over to the sheriff the public taxes collected by such deputy, 
was a breach of the conditions of his bond, for which he and his 
sureties were liable. Ib id .  
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See Execution, 2 ; 
Homestead, etc., 4, 5 ; 
Judge, Superior Court, 1. 

SHERIFF'S SALE. 
1, d purchaser a t  a sheriff's sale acquires only the naked legal title and 

does not get the debt due to the defendant in the execution, or the  
trust by which it  is secured. A sheriff has no power to sell the debt 
or the trust, although the defendant in the execution has such power. 
T a l l u  v. B e e d  and  Bossunzer, 463. 

2. A trust, in favor of a vendee of land who has paid the purchase money 
may be sold under the Act of 1812 ; but a trust in favor of the vendor 
cannot be sold. Ibid.  

SLAVES (PUROHASES B Y ) .  
1. Whenever it  shall judicially appear that any person, while held a s  a 

slave, purchased and paid for  any property, real or personal, and that  
conveyance thereof was made to him, or to any one for  his use, such 
purchaser, or those lawfully representing him, shall be entitled to 
such property, anything in the former laws of this State forbidding 
slaves to acquire and hold property, to the contrary notwithstanding. 
Caldzo-ell v. W a t s o n ,  296. 

2. A, a slave, purchased in 1858, a lot of B, paying therefor, which was 
conveyed to C, to have and to hold so long as  the said A shall live, 
with remainder to the children of D, A's owner-this being done 
in fraud of the law-and in 1869, after A had become a free man 
B executes and delivers another deed to A himself, in fee simple, being 
in possession and continuing in possession until his death in 1872. 
Before his death, A devised the lot to the plaintiff, his wife, with 
remainder to his grandchildren. I n  a n  action by the plaintiff, de- 
manding that  the first deed from B to C shall be delivered up to be 
cancelled and declared void, and the cloud upon her title removed: 
I t  w a s  he ld ,  that  the plaintiff was clearly entitled to the relief sought, 
A, the grantee in the second deed, being owner in fee, with the right to 
devise the same. Ib id .  

SPECIAL VERDICT. 
See Practice, (Grim.) 1. 

STATEMEST AND SERVING OF CASES. 
See Appeal, 1. 2. 

STATUTE O F  LIMITATIONS. 
1. In  an action to recover the possession of land, and involving the title 

thereto, and to which the statute of limitations is pleaded, the time 
from the 20th day of May, 1861, to the last day of January, 1850, 
is not to be counted. E d w a r d s  v. J a r v i s ,  315. 

2. ,4 defendant will not be permitted to plead the statute of limitations 
when i t  appears that the plaintiff delayed bringing his action, under 
a n  agreement with the defendant that  such action should abide the 
decision of another already instituted, and involving the same merits. 
Daniel  v. Conzm'rs of Edgecornbe, 494. 



INDEX. 

STATUTE O F  LIMITATIONS-Continued. 

3. A petition filed by the plaintiff a t  November Term, 1857, of the late 
Court of Pleas and Quarter Sessions, to recover the assessed value 
of that  portion of his land taken and used by the defendant for its 
road bed, etc., which road was finished in 1854, is barred by the 
statute of limitations, a s  provided in the 29th section of the original 
charter of said road, which prescribes that  such petitions for damages 
shall be brought within two years from the completion of the road. 
Vinson v. N. C. Railroad, 510. 

4. That  the defendants in 1855 instituted proceedings in the Superior 
Court to have the plaintiffs land condemned for  the  use of its roads, 
.which proceedings were subsequently discontinued by the defendant 
"without prejudice," and with the understanding that  the plaintiff was 
to suffer no hurt  or loss in  conseqneme of such act of tho defendant, 
did not prevent the plaintiff from pursuing his remedy under the said 
29th section; nor did such action prevent the statute of limitations 
from running. Ibid. 

See Action, 1, 2 ;  
Damages, 7 ;  
Wills, 6. 

STAY LAW. 

See Stat. Lim., 1. 

SUMMONS. 
See Claim and delivery of Personal Property, 2. 

SUNDAY. 
In  this State, in general, every act may be lawfully done on Sunday, 

which may lawfully be done on any other day, unless there be some 
statute to the contrary. Receiving the verdict of a jury on Sunday 
is not forbidden by any statute of this State, and Is therefore a law- 
ful  and valid act. State v. Rickets, 187. 

SUPERIOR COURTS. 
1. The Superior Courts have authority, under Chap. 33, Sec. 83, of Battle's 

Revisal, to lessen or remit forfeited recognizances, upon the petition 
of the party aggrieved, either before or after final judgment. The 
decision is a matter of judicial discretion which this court cannot 
review, except upon alleged error in law or legal inference. Board 
of Education v. Moody, 173. 

2. The evidence upon which the finding of the court below is based, is 
not subject to review. This court can only consider the facts found. 
Ibid. 

3. The Superior Court in term, has original jurisdiction of an action to 
recover a legacy, where the same has been assented to, or is sought 
to be enforced a s  a trust. HcFarZand v. McKay, 258. 

See Supreme Court, 12. 

SUPREME COURT. 
1. The decision of a Judge, presiding on a trial in the Superior Court. 

that  a verdict of the jury is or is not against the weight of evidence, 
cannot be reviewed by the Supreme Court. Brink v. Black, 329. 
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BUPREXE COURT-Co?ztinzced. 
2. The Supreme Court has jurisdiction to review, upon appeal, the 

decision of the court below, granting, or refusing to grant, a new 
trial, where a matter of law of legal inference is involved; and where 
i t  appears from the record, that  the court has committed no error 
in charging the jury, but has laid down the law of the case plainly, 
fair17 and correctly, this court will reverse the judgment of the 
court below, granting a new trial, upon the ground that  the judge 
thereof conceived that  he had misdirected the jury. Jolznson c. Bell, 
355. 

See Sttorney ; 
Habeas Corpus : 
Superior Courts, 1, 2 ;  

1 SURETY. 
I 

I .  The surety on the bond of the county, acting for himself, aud not a s  
agent for the county, becomes liable to the party who loaned the 
money for  no illegal purpose. Davis v. Conzrs. of  Stokes,  374. 

2, A judgment against an Administrator on his official bond since the 
Act of 1844, Bat. Rev. Chap. 43, Sec. 10, is conclusive against the 
surety, both as  to the debt and a s  to the assets sufficient to pay it, 
n-hether the surety was a party to the action or not. State  ez rel. 
Brown v. Pike,  udm'r., 531. 

3, d covenant, by deed, by a judgment plaintiff to and with the principal 
defendant therein, that  she  ill not issue execution upon the 
judgment," and "will not in any way attempt to collect the same or 
any part of it," from such principal defendant, releases the surety, 
also a defendant in said judgment. Evans  G. Raper, 639. 

See Replevin. 

TAXES ASD TSXL4TIOS. 
1. The subject of taxation is regulated entirely by statute. and the 

revenues of this State are  collected under the operation of q7hat is 
Bnon-n a s  the machinery act. Wade v. Comrs. of Craven, 81. 

2. The County Commissioners have exclusive original jurisdiction to grant 
relief against excessive valuation of property for taxation; and 
from their decision, upon a petition for that purpose, there is no 
appeal, unless i t  appears from the facts found by them a s  to the 
valuation of property, that they hare proceeded upon some erroneous 
principle; for the reason that the statute gives no appeal. Ibid. 

3. The plaintiffs, tax-payers in Township No. 8, obtained a temporary 
restraining order, restraining the defendants from collecting certain 
taxes to pay the accumulated debt of the township, and to defray the 
current expenses thereof; alleging in their complaint that the debt was 
fraudulent, had never been legally audited, and had been ordered by 
the defendants to be paid as  a whole, "or in a batch," and not each 
claim separately. The answer of the defendants deny each and every 
material allegation in the complaint: Held, that his Honor, who 
heard the case after the answer was filed, did not err in vacating 
the temporary restraining order, and suffering the defendants to 
collect the t ax  already le~~ied .  -AfitcheZl G. Comrs. of Cracen, 487. 

4. The real estate held by the N. C. Railroad Companx, for right of wax, 
station places, etc., is exeml~t from taxation until the diridend of 
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TAXES AND TAXATION-Continued. 

profits of said company shall exceed six per cent, per annum. As 
the said dividends have not a s  yet reached that  amount, the au- 
thorities of a county through which the said road passes, have no 
power to tax the same. Rich & Dan. R. R. Co., v. Comrs. of Orange, 
506. 

5. The condition of the bond securing the faithful collection of the public 
taxes, given by a sheriff in September, 1874, who was elected the 
preceeding August, enbraces the taxes to be collected for the 
fiscal year preceding the 1st of April, 1875, and not the taxes due 
and collected for the year ending April, 1874. The collection of the 
latter is secured by his former bond, if he  was sheriff a t  that time. 
-Gofield ?;. McBeal, 535. 

6. Taxation, for State and county purposes combined, for the current 
and necessary expenses of the county government and new debts, can- 
not exceed the Constitutional limitation. French arrzd others v. Comrs., 
of New Hanover, 692. 

7. There is no limitation however of the power of taxation, upon either 
State or county, for the payment of their lawful debts, created before 
the adoption of the Constitution. Ibid. 

8. The County Commissioners of Pasquotank had no authority in  1875. 
to levy taxes exceeding the Constitutional limitation, under and by 
virtue of the provisions of a n  Act of the General Assembly, passed 
in 1869, and permitting such excess to the amount of twenty thousand 
dollars, when it appears that  since the passage of that act, the 
Commissioners have levied over twenty thousand dollars for various 
objects, without regarding the limit and equation fixed by the 
Constitution. GrifJin v. Comrs. of Pasquotank, 701. 

9. The General Assembly has no right to confer upon the Governor. 
Treasurer and Auditor, the power to value the tangible, real and 
personal property of a railroad corporation ; for such power is vested 
by the Constitution in the Township Board of Trustees alone, and 
cannot be taken from them. Rich. & Dan. R. R. Co. v. Gov. Brogden 
et al., 707. 

10. The franchise of a corporation is property; and the franchise of a 
railroad corporation should be assessed for taxation separate and 
apart  from its other property, and without taking such other property 
into consideration. Ibid. 

11. A dividend of fifteen or twenty per cent, paid in  Confederate money, 
is not such a dividend a s  was contemplated in  the charter of the 
N. C. Railroad Company, in exempting the real estate of the company 
from taxation, until the dividend of profits of said company shall 
exceed six per cent; nor is the six per cmt ,  rent received from the 
Richmond & Danville Railroad Company, such a dividend of profits. 
Ibid. 

12. The Board of Aldermen of the City of Charlotte, under the amend- 
ments to the charter of said city, passed by the General Assembly 
the 25th of January, 1872, has the power to levy a n  ad valorem tax 
on the bonds, solvent credits and stock in incorporated companies 
held and owned by the resident citizens of said city, and also to tax 
their several incomes. Wilsorrz v. Citg of Charlotte, 748. 
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TAXES AND TAXATION-Continued. 
13. Said Board of Aldermen is not prohibited by Sec. 7, Art. IV, of the 

Constitution, from levying a tax on the taxable property of the city, 
without submitting the same to the qualified voters of said city, for 
the purpose of paying the necessary expenses of the city government, 
and paying the interest on certain bonds heretofore issued to pay 
such necessary expenses. Nor do Sees. 24 and 25 of the charter of 
said city prohibit the levying such tax. Ibid.  

See Banks, 3 ; 
Sheriffs. 

TENDER. 
A tender of Confederate money in 1864, in  payment of a note, payable 

"in good current money," is not a discharge, where it appears that it 
was expressly understood a t  the time of the execution of the note, 
that  Confederate money would not be accepted in payment of the 
same. Lewis v. Latham, 283. 

THREATS. 
See Assault and Battery, 1. 

TITLE. 
When a purchaser of land takes from the bargainor a paper writing pur- 

porting to be a deed, but which, on account of defects therein, can 
only be allowed the effect of a n  agreement to make title; or a s  
furnishing a ground to have the instrument converted into a deed 
on the ground of mistake, he acquires no interest that  is subject to 
execution. Hinsdale v. Thornton, 167. 

See Deed, 6; 
Execution Sale, 4 ;  
Guardian and Ward, 1. 

TITLE TO LAND. 
One who has title to land is not estopped from asserting the same against 

a purchaser from a third party for a valuable consideration, but with 
notice of the defect in the title of the vendor, although the vendor 
claim title under the real owner. Exurn 9. Cogdsll, 139. 

See Sheriff's Sale, 1, 2. 

TOWNSHIPS. 
The creation or alteration of Townships in the several counties of the 

State, after the first division by the County Commissioners under 
Art. VII, sec. of the Constitution, is left with the Legislature. Grady 
2j. Comrs. of Lenior, 101. 

TOWNSHIP TRUSTEES. 
See Homesteads, etc., 3, 4 ;  

Taxes, etc., 9. 

TRUST. 
See Sheriff's Sale, 1, 2. 

Widow. 



UKDUE IXFLTTESCE. 
See Admissions. 1. 

UKITED STATES COURTS. 
See Amendment. 2 : . 

Practice, (Cio.) 2, 3. 

USURY. 
See Banks, 2. 

TTARIBI\'CE. 
See Eridence. (Crim.) 4, 5. 

VERBAL PROMISE. 
See Action, 1. 

VERDICT. 
See Assault and Battery, 2.  

Practice, (Crim.) 

WAIVER. 
See Appeal, 1. 2. 

Damages, 6. 

WARDEKS O F  THE POOR. 
Money loaned to the Wardens of the Poor, under an order of the Counz~. 

Court in 1864. authorizing them to borrow money to purchase provi- 
sions for the support of the poor, and which was used for that purpose. 
may be recovered back by the creditor, a s  for money paid to the use 
of the  count^, or, a s  upon substitution of the creditor to the rights 
of the person furnishing the l ro~is ions .  Wornble 5. Comrs. of Wake. 
421. 

WIDOWS. 
A W ~ ~ O T T T ,  11110 joined her husband before his death in executing a deed 

of trust, to secure a certain debt of his, and conve~ing her right 
of dower in the only land held by them a t  the husband's death. 
becomes a creditor of her husband's estate to the amount of the 
value of her clomr in the land. Gwatknzey d Dobie v. Penrce. A d r i ' ~ .  
398. 

WILLS. 
1. I t  is not necessary to the valid execution of the will of a n  illiterate 

person that the same shall be read over to him in the presence of 
the attesting witnesses. Upon proof of the actual execution, the law 
presumes knowledge of the contents, and the onus of proving to the 
contrary falls upon the party alleging ignorance thereof. King u. 
Kinsey, 261. 

2. A testator bequeathed a s  follows: "2. All my property not otherwise 
disposed of, to be sold a t  my death and all my children made equal, 
taking into consideration what I have already advanced or given 
them, as  will appear by reference to a book where I hare kept their 
accounts thus far,  etc. Before the date of this will, the testator had 
given to each of two sons, a valuable tract of land: Held, that  the 
land so given not appearing in the testator's book. mas not to be 
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WILLS-Cor~tinz~ed. 
accounted an advancement, in distributing the surplus so as to make 
his children equal. Ki%g u. Lunch, 364. 

3. A, after del-ising to his wife a life time estate in all of his property, 
and appointing her his sole executrix, devised a s  follows: "The 
same. namely, all the said slaves, real and personal estate, a t  her 
death, I give. devise and bequeath to be equally dirided among all 
my children then living. and the child or children of any deceased 
child of mine, to take the share of their deceased parent had he or 
she been living a t  the death of my wife. . . .I hereby give and grant 
unto the executrix of this my last will and testament, full power and 
authority to sell and dispose of any part of my real and personal 
estate, etc.. either for the purpose of partition or division among my 
legatees; or for sny other purpose most adrantageous for her or their 
interest, etc." The executrix. during her life, made certain advance- 
ments to the children of the testator. The son of the testator having 
been so advanced, died, during the lifetime of the executrix, leaving 
children, who surril-ed the executrix: HeZd, that the share of the 
children of the deceased son were to be charged with the advance- 
ment made to their father. Willianzs u. BatcheZor, 5.37. 

4. A devised as  follova: (1) I will and bequeath to my belored \rife. 
M. B. T., forty acres of land, including the house and buildings, during 

her natural life, then to be equally diTided between my three 
youngest daughters, to-wit: . . . I also mill and beqeath all the rest 
of my tract of land that  I now live on, known as  the Newland land 
to my three youngest daughters, . . . to be equally divided. ( 2 )  
That all the rest of my land, with the exception of the land where 
my son, W. S. T. lives, that  land the said W. Must pay for, n-hat I 
paid without interest, then my executors to make him a deed, to be 
sold, and my daughter N. A's heirs to have fifty dollars each, the 
balance to be divided among ?nu other heirs. ( 3 )  I also mill that my 
three sons, V., W. and M., account to my estate what money they 
owe me withont interest, and have three hundred and fifty dollnrs 
each out of that money. and all the rest of my property to be sold and 
ecluailg dirided among my nine heirs": Held ,  (1) I t  appearing that 
the testator omned s e ~ ~ e r a l  tracts of land adjoining the home place, 
and which had been used as one tract for thirty gears, and vvas con- 
veyed to him as  one tract, known as  the Newland land. the same 
constituted but one tract, and passed to the three youngest daughters, 
subject to the life estate of their mother. Teayue v. Teague, 613. 

5. ( 2 )  That the words. "my other heirs," excludes the three youngest 
daughters from all benefit under that clause of the will, and that  
N. A's heirs take nothing under the said clause except the legacy 
of fifty dollars, to be paid out of the fund arising from the sale of the 
land. That the name of TT. S. T. was only mentioned in order to 
direct that  he should pay for the land on which he lived, and thereby 
increase the fund out of which he mas to drav as  one of "my other 
heirs ;" meaning other than the youngest three daughters. Ibid.  

6. (3 )  That although some of the debts due from his sons to the testator 
mere barred by the statute of limitations, they must be paid before 
the sons oweing them can claim any benefit under the will. Ihid. 

See Devises, 1; 
Executors and Administrators, 2. 



WITNESSES. 
1. I t  is a well settled rule that a witness canuot be cross-examined as  to 

any fact which is collateral and irrelerant to the issue, merely 
for the purpose of contradicting him, if he should deny it ,  thereby 
to discredit his testimony; and if a question is put to a witness 
which is collateral and irrelevant to the issue, his answer cannot 
be contradicted. but is conclusive against the party asking such 
question. 

Therefore, where upon the trial of a proceeding in bastardy, upon the 
cross-examination, the defendant asked the prosecutrix if she had ever 
had sexual intercourse with A, to which she replied that she had 
not :  I t  was held, that  the question was collateral and irrelevant, 
and the answer of the prosecutrix --as conclusiTe upon the defendant; 
and that there was no error in the ruling of the court below, in 
excluding the testimony of ,4, in coutradiction thereof. State and 
Hiatt v. Patterson, 157. 

2. There is no provision of law for the payment of witnesses summoned 
to appear and testify generally before the grand jury "in certain 
matters then and there to be euquired o f ;  and there is  no authority 
of Ian7 to issue such summons. Lewis v. Comrs. of Wake County, 194. 

3. Witnesses a re  entitled to compensation, where a bill is prepared and 
sent to the grand jury, with the names of those summoned endorsed 
thereon a s  sn-orn and sent. I b i d .  

4. Neither of the parties, (plaintiff or defendant.) whether claiming as  
original parties or as  assignees, either by deed of the party or deed 
of the sheriff, is a competeut witness in regard to conversations and 
transactions between the party who offers himself as a wituess and 
the assignees of the dead man. XcCanZcss v. Reynolds, 301. 

5. I t  is competent for a plaintiff, a s  witness for himself, to test if^ to a 
couversation had with a certain persou deceased, whose representa- 
tive is not a party to the suit. Tlromas v. Kelly, 416. 

6. A plaintiff, a s  a witness, cannot prove her serrices reudered her 
deceased mother, in a n  action against her mother's administrator, to 
recover the value of such serrices. E i r k  v. Bz~nz7~art, 653. 

See I n  forma pauperis. 3 ; 
Orphans, 4 ;  
Perjury. 


