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C A S E S  
ARGUED AND DETERMINED 

IN THE SUPREME COURT 
OF 

NORTH CAROLINA, 
AT RALEIGTT. 

- - 

J U N E  TERM, 1875, 

MARY 13. DAY a. GEO. HOWARD and JOSEPH H. BAKER. 

.A delay by a fh~ wvert, tenant in common, for three years and a few 
months after the death of her husband, and for seven years and a few 
months after the falling in of the life estate of her father, do not 
raise a presumption of an actual ouster by her co-tenants in common, 
so as to defeat her title, and under the statute of limitations bar her 
action. 

( Williams v. Lanier, Busb. 30; Clozsd v. We€&, 4 Dev. 290; Thomas v. 
Glcrvan, 4 Dev. 223, cited and approved.) 

CIVIL ACTION, for the recovery of the possession of real 
estate, tried before Xoore, J., at the July (Special) Term, 1874, 
of EDGECOMBE Superior Court, upon the following 

" CASE AGREED. 

Bythel Bell, of Edgecombe county, died in 1802, leaving a 
will which mas duly proved and recorded, and a copy of which 
is filed, &c. His widow and five children, to wit, Marmaduke 
N. Bell, Henry C. Bell, William W. Bell, Elizabeth Bell and 



2 IN T H E  SUPREME COURT. 

DAY V. HOWARD and BAKER. 

Margaret Bell survived him. Elizabeth Bell died soon after- 
ward, without issue and intestate. In the year 1809, and 
after the death of the said ,Elizabeth, the said Wm. W. Bell 
died without issue and intestate. Afterwards the widom'of 
said testator died. In  1806, the said Margaret Bell married 
Eobert Joyner, she being then under the age of twenty-one 
years, and had by said marriage, Mary Joyner and other 
children, all of whom died without issue and intestate, except 
the said Mary. 

No deed can be found of record, conveying the interest of 
said Margaret Joyner and her husband Robert, or eitl~er of 
them, in the land of which testator died seized, which descended 
to her as one of the heirs of said Wm. W. Bell. I n  a petition 
filed in 1810, November Terrn of the County Court of said 
county, by one William Foxhall and the said Henry C. Bell, 
it was alleged that the said Marmaduke N. Eell had purchased 
of the said Robert Joyncr and wife Margaret, their share of 
the interest in said land, which descended from said William 
W. Eell, and had conveyed one-half ~f all the land of which 
said testator died seized, to the said Williarn Foxhall. (Copies 
of said petition, &c., filed as part of the case, but which are 
not necessary to be inserted.) Henry U. Bell and Willianl 
Foxhall sold the entire tract of land to James L. Battle, by 
deed in fee simple after 1810, but in the lifetime of Mrs. 
Joyner, and Battle took possession of the whole tract imnie- 
diately ; and the defendants and those under whom they claim, 
have had posseseion ever siuce, claiming the land ag their own, 
Ep conveyances in fee simple from Battle and others succeed- 
ing 1% Jefendants claim that this in law amounts to arr 
actual ouster. Neither said Robert Joyner nor his wife Mar- 
garet has had possession of any part thereof, since the date of 
said report. . 

The   aid Mary Joyner married W. II. Day in the year 1530, 
she being then eighteen years of age. The said Robert Joyner 
di?d in 1854, having survived his wife, the said Margaret 
Jo\ner, many gears. The said W. H. Day died on the 14th 
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DAY v. HOWARD and BAKER. 

day of November, 1859. The said Mary Day survived him, 
and is the plaintiff in this action, which was commenced by 
summons on the 4th day of November, 1871. 

I f  the Court should be of opinion, that the plaintiff is en- 
titled to recover, and is not barred by the statute of limitation, 
thexi judgment shall be rendered in favor of the plaintiff, for 
such a proportion of the hereinafter described land, as the 
Conrt shall be of opinion she is entitled to. 

But if the Court shall be of opinion that she is barred by 
the statute of limitation, then judgment shall be rendered for 
the defendant" 

His Honor being of opinion that the plaintiff'e action was 
barred by the statute of lirnitations, gave judgment accordingly 
in favor of defendants. 

From this jndgment plaintiff appealed. 

Batchelor, for appellant. 
Perry and Bridgers, contra. 

PEARSON, U. J. The action " to recover possession of land 
and damages" under C. C. P. is a substitute for the action of' 
4 b  Ejectment and Trespass for mesne profits." 

Ejectment could not be maintained by a tenant in common 
against a co.tenant unlese there had been an ac,4uaZ ou8ter. 
The same rule applies to the present action. 

We assume from the " case agreed " that any technical ob- 
jection in respect to acttiai ouster is waived, and tho ouster is 
adtnitted for the purposes of the action so as to present the 
case upon the title of the parties, growing out of the operation 
of the statute of limitations. 

For the sake of illustration and to analysc the question, we 
we will suppose that+Yrs. Joyner owned the. whole tract in  
severalty. In  1810, Bell & Foxhall, upon an allegation that 
they had purchased the title of Joyner and wife, procure par- 
tition of the land to be made under an order of the County 
Court, and soon afterwards sell and convey the whole tract t o  
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DAY V. HOWARD and BAXER. 

Battle, who takes possession in pursnance of his deed ; and he 
and those claiming ur~der him down to the defendants, have 
held possession of the land under these mesne conveyancee 
without interruption until the commencement of this action. 

It is clear that Mrs. Joyner had no right uf entry during 
her lifetime, and ti@ statute vf limitations did not begin to riln 
ns to her, because her hnsband was entitled to an estate fur his 
life, as tel~ltnt by the curtesy initiate. IVdliams v. Lanicr, 
Unsb. 30. A t  her death, in 1830, the title descended to Mrs. 
Day, subject to the life estate of Joyner. She had no right of 
entry and the statute of limitations did not begin to run as to 
her until the death of Joyner, in 1854. So she had seven 
years from that date, and three years from the death of her 
husband, in 1869, in which to sue for her land. Counting out 
the time from May, 1861, to January 1870, her action was com- 
menced a little over seven years after the death of her father, 
and a little over three years after the death of her husband ; 
and as these computations of time are concurrent and run to- 
gether, according to the constrnction, strictissi or jur ismi put 
on the statute. Crump v. Thompson, 9 Ired. 496. She is behind 
time, and her land is lost by three months delay. This is a 
hard case. The plaintiff was obliged, by law, to wait until 
the death of her father, and then she was restrained by the 
the inertness of her husband. 

Snch wonld be the result upon the supposition that Mrs. 
Joyner owned the land i n  severalty. We are to see how the 
question of law is affected by the fact that Mrs. Joyner and 
the plaintiff, as her heir, is a te.nant in common with her two 
brothers, under whom the defendants claim, and could not 
maintain an action to recover an undivided part of the land 
until there had been an " actual onster." So the ease turns 
upon the question : at what time waR there an actual ouster 
of the plaintiff, by her ca-tenants, so ae to divest her eshate and 
drive her to an action ? 

There is a fellowship between tenants in common. The law 
assumes they will be true to each other ; the poseeseion of one 
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DAY a. HOWAFCD and B-B. 

is the possession of all, and one is supposed to protect the 
rights of his co-tenants and is not tolerated in taking an ad- 
versary position unless he acts in scch manner as to expose 
himself to an action by his fellows on the ground of a breach 
of fealty; that is, an actual ouster. The tenant in possession 
may talk a s  he pleases, claiming the whole, and denying the 
title of any other as co-tenant ; nay, he may receive the whole 
rents and profits of the land, denying the right of all other 
persons; but these acts of his, and this big talk, does not give 
his co-tenant a right of action-which is the gist of the mat- 
ter-and is not allowed in law the effect of an "actual ouster," 
vnless submitted to for more than ten years by one who is not 
under disability, and unable to assert his right. The plaintiff 
was under disability of covertnre, and was also unable to assert 
her right, for she could not sue until after the death of her 
father, who had an estate for life as tenant by the curtesy, and 
at his death, there being no actual ouster, her lmband was 
tenant by the cnrtesy initiate. Williams v. Lanier, supra; 
and so the plaintiff; owing to a combination of circumstances, 
had no right of action and no right of entry within a little 
more than three years before the actioo commenced. 

When was there an actual ouster? The earliest period that 
can be supposed is at the time of the death of her husband. 
She was then, for the first time, relieved from the disability of 
coverture, and the encumbrauces of life estates. Conceding an 
actual ouster at that time, her right could not be barred ac- 
cording to the provisions of the statute of limitation, except 
by an adverse possession for seven years from that date, when 
her right of. entry accrued. Unless this effect be given to the 
relation of tenants in common, it will have no effect at all. 
Whereas, we find from the Looks, that very important conse- 
quences resalt from it. I n  Cloud v. Webb, 3 Dev., 317, the 
effect of a tenancy in common is discussed by the late Patrick 
WINSTON with so much ability and the learning on the subject 
is so clearly set out, as to make it superfluous to say anything 
more, and I prefer giving him the credit of having disposed of 
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the subject rather than to  attempt to make a re-hash of it by 
borrowing hie reflections and learning npon so abstruse a cub- 
ject. The decision following the line of Mr. Winston's argu- 
ment declares that the estate of a tenant in common, is not 
defeated by the fact that her co-tenants had conveyed their 
shares and the grantors and those claiming under them, had 
held possession of the whole, claiming to be entitled to the  
whole, and having exclusive possession, receiving rents and 
profits without claim or interruption from their co-tenant. 
After the lapse of forty years, during which titne the plaintiff 
was under ooverture, andsfteen years after discoverture, before 
the commencement of the action, Cloud v. We66 was again 
before the Conrt. 4 Dev., 290. The decision afEirrns the same 
principles of law, but suggests: o6iter, that if the mesne con- 
veyances had been accompanied by a change of possession, i t  
might have altered the result. I am not able to perceive the 
idea which this dictum intends to convey, unless it be taken in 
connection with Thomas v. Qarvan, 4 Dev., 233, by which it 
is decided, the sole enjoyment of the property by a tenant in 
common, for a great number of years, (say twenty-one,) with- 
out claim from the co-tenaut, who is under no disability, raises 
the presumption of an actnal onster. 

I f  a tenant i u  common conveys to a third person, the pur- 
chaser occupies the relation of a tenant in common, although 
tlie deed purports to pass the whole tract and he takes posses- 
sion of the whole; for, in coritemplstion of law, his posbession 
oonforn~s to his true and not to his pretended title. He  holds 
possession fbr his co-tenant and is hot exposed to an action by 
reason of his making claim to the whole and having a purpose 
to exclude his fellow. 

I t  is evident that such a purchaser, (for instance, Battle i n  
our case,) must be looked at in a light somewhat different 
from the original co-tenant under whom he claims. The ob- 
ligation of fealty to his fellow, was not aesnmed so certaidy, 
but was imposed npon him by the law, as an incident growing 
out of the connection of his bargainor. I t  follows he tnay get  
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rid of this obligation as soon as he can do so, according to the 
rules of law, without trenching upon the ground of good 
morals. By an analogy taken from the statute by which the 
time for putting an end to stale demands, and quieting titles, 
i~ reduced from twenty years (fixed by the Judges in England 
as the rule of the common law) to ten yeare, we are inclined 
to the opinion, that a purchaser from a tenant in common who 
buys and takes a deed for the whole tract, and under this deed 
holds exclusive possession of the whole tract for ten years, 
(the co-tenant being under no disability and there being no 
pttrticular estate to prevent ad immediate assertion of the title), 
acquires a good title by the presumption of an " actual ouster'? 
and his adverse passession. That  state of facts is not pre- 
sented in this case, and we give no opinion. 

T h e  relation of landlord and tenant, furnishes another 
analogy. The  fealty of a lessee to his lessor, in a term for 
years, forbids the lessee, or one who, in the  forcible language 
of the  books, " stands in his shoee," to deny the title of the 
lessor, and if he holds over, after the expiration of the term, 
although he  clainls to do so upon an independent title, to-wit : 
a deed in fee simple of a stranger, and holds possession with- 
out payment of rent and without interruption for an indefin- 
ite number of years, is not allowed to take any benefit there- 
from, and is treated as a tenant a t  suferance, who is not al- 
lowed to dispute the title of his lessor. The  time in which 
such uninterrupted possession by a tenant a t  snfferance, is al- 
lowed to bar the action and defeat the title of the lessor, al- 
though left indefinite at  common iaw, is fixed by statute. Bat. 
Rev., chap. 17, sec. 26, and is pu t  at  twenty years, "notwith- 
standing the tenant may have acquired another title, or mgy 
have claimed to hold adversely to his landlord." 

W e  declare our opinion to be, that a delay to sue for three 
years and a few months after the death of her husband, and 
for seven years and a few months after the falling in of the life 
estate of her father, do not raise a presumption of an actual 
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ouster, by her tenants in common so as to defeat her title, and 
by the statute of limitations bar her action. 

There is error. Judgment reversed and judgment for plain- 
tiff, (according to the case agreed,) to be let into possession 
with the defendants, of bne undivided ninth part of the land. 

The damages for mesne profits will be ascertained by re- 
ference. 

This will be certified. 

PER CURIAX. Judgment accordingly. 

E. L. SHERRILL o. MARTIN SHERRILL, and others. 

One who has the title to a tract of land, who participates in actually 
misleading another, and induces such other to purchase the land from 
one who has no title thereto, cannot afterwards assert his title and 
defeat that of the purchaser. 

(The cases of Devereux v. Burgwyn, 5 Ired. Eq. 351 ; Sasser v. Jones, 3 
Ired. Eq. 19; Saunderson v. Bullancs, 2 Jones Eq. 322, cited and ap- 
proved.) And Cousin v. Wall, 3 Jones Eq. 513; Hurgrooe v. King, 
5 Ired Eq. 430, cited and distinguished from this.) 

CIVIL ACTION: tried before XitchelE, J., at Spring Term, 
1875, CATAWBA Superior Court. 

The action was brought for the purpose of cancelling a deed, 
and also to restrain the defendant from bringing snit to recover 
the tract of lacd in controversy. The facts in the ease are as 
follows : 

In  1852 ,one Nelson Sherrill conveyed in fee to Robert 
Sherrill, the ancestor of the defendants, a tract of land in the 
county of Catawba, containing about sixty-two acres. I n  1857, 
Nelson Sherrill conveyed the same land, except nineteen acres, 
to Elbert Sherrill, the plaintiff, by deed, in fee with warranty. 

Nelson Sherrill was introduced as a witness by the plaintiff, 
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who offered to prove by him that at the time of the conveyance 
to the said Robert, that the agreement was that the land was 
to stand good for itself, and if he could not pay for more than 
nineteen acres, which he then did, he was to surrender the 
deed to be cancelled. 

Afterward, in 1857, he called on the said Robert to pay the 
balancc of the purchase money, which he :ras unable to do, 
and agreed to surrender the deed and take a deed for nineteen 
acres. 

This evidence was objected to on the ground that the witness 
was interested and that i t  was a transaction between the wit- 
ness and Robert Sherrill who was dead. 

The objection was overruled by the Court, and the evidence 
admitted. 

The plaintiff offered to prove by the witness that only nine, 
teen acres was paid for at $3.00 per acre. The defendant ob- 
jected to this evidence on the ground that this would contradict 
the deed made by the witness to the said Robert, and that the 
deed could not be contradicted by pard  evidence. The con- 
sideration in the deed was two hundred dollars. The Court 
overruled the objection and the evidence was admitted. 

It was in evidence that after the conversation, as detailed by 
Nelson Sherrill, that Nelson Sherrill sold the land to the plain- 
tiff Elbert Sherrill, in 1867. Nelson and Robert and Elbert 
L. Sherrill and the Surveyor, met 011 the premises in contro- 
versy and the land wa8 surveyed, and tlia deed prepared in the 
house of the said Robert and signed by Nelson and witnessed 
by Robert, and a p!ot for the nineteen acres made by the sur- 
veyor. The evidence as to the signature of Robert Sherrill 
mas objected to by the defendant but admitted by the Court. 

I t  was also in evidence that the survey was made by the 
deed from Nelson Sherrill to Eobert Sherrill, and i t  was the 
nnderstanding of the witness that Elbert Sherrill knew that 
Bobert Sherrill claimed the land, but the said Elbert testified 
that he did not know then that Robert had a deed for the land. 
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The witness further testified that Elbert did not then know 
that Robert had a deed for the land in controversy, but stated 
that i t  was generally known that Robert claimed the land and 
had been in possession thereof since 1852. 

I t  was stated by the plaintiff, Elbert, in his testimony that 
he knew that Robert claimed the land and 11ad.been in posses- 
sion thereof for a nnrnber of gears, cnltivating the same. 
I t  was further in evidence that after the deed was made by 
Nelson Sherrill to Elbert Sherrill, that Elbert took possession 
of the land and htid kept it ever since that time. 

The defendant's counsel asked his Honor to charge the jury : 
1. " That if at the time that Robert Sherrill signed the deed 

by Nelson Glierrill to the plaintiff as a witness, the plaintiff 
knew that Robert had s deed from Nelson for the same land, 
the plaintiff could not recover. 

2. That if at the time that ru'elson rnade the deed to plaintiff, 
and Robert witnessed the same, and plaintiff knew that Robert 
claimed the laud, and had it in his possession cultivating it for 
a number of years, and plaintiff' neglected to inform himself 
by proper inquiries as to the facts in the case, that he could 
not recover. 

His Honor refused to charge the jury '' that the law was 
that one who knowingly stands by and permits another to pur- 
chase his land, shall not be allowed tt) set up an opposing 
equity or take advantage of the legal title by which it is sup- 
ported. 

That if Robert Sherrill aided in surveying the land and in- 
duced the plaintfff to believe that he was willing that Nelson 
Sl~errill should make him a title, and a deed was made to the 
land in controversy by his consent, and lte witnessed the deed 
to the said land, he is estopped from denying the plaintiff's 
title to the land in controversy." 

To the refusal of his Honor to charge as requested, the dc- 
fendants excepted. 

The jury returned a verdict for the plaintiff, and thereupon 
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the defendants moved for a new trial. The motion was over- 
r d e d  b j  the Court, and the defendants appealed. 

Hoke, for appellants. 
B. S. XcC'orkle, contra. 

EYNUM, J. I n  1852, Nelson Sherrill sold and conveyed a 
tract of land to Robert Sherrill, under whom the defendants 
claim. The sub~equent facts of the case, as disclosed by the 
pleadings and the findings of the jury, upon issues submitted 
to them, are these : Robert Sherrill being unable to pay more 
of the purchase money than amounted to nineteen acres of the 
land, it was agrced by par01 between Nelson, Robert and Elbert 
Sherril!, that Robert should retain the 19 acres paid for, and 
that Nelson, who was entitled to the re~idue  of the purchase 
money, might sell and convey the remainder of the land nn- 
paid for by Robert, to the said Elbert Sherrill. That in pur- 
suance of this arrangement a snrveyor was called in, and all 
parties being present, the 19 acres were run off, plotted and 
taken possession of by Robert, who up to that time had been 
in possession of the whole, under his original purchase ; and 
the residue of the tract was surveyed and deeded by Nelson to 
Elbert Sherrill with warranty. That the subscribing witness 
to the deed from Nelson to Elbert, was Robert Sherrill himself, 
who was present at  the whole transaction and assenting 
thereto. That in pursuance of eaid purchase and deed, the 
plaintiff took exclusive possession of the land so bought by 
him, and has been in the adverse possession thereof ever since, 
and has at times rented the said land to some of the defendants. 
That Robert, after the purchase by the plaintiff, set up no 
claim to the land, bnt that he is now dead, and that the de- 
fendants, who are his widow and children, now set up claim to 
the land by rirtae of'the legal title which was outstanding in 
Robert and by his death devolved upon them, and are threat- 
ening the plaintiff with an action for the land. The 
prayer of the complaint is for an injunction and further relief. 
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The  plaintif-T9 in his complaint, alleges positively that at  the 
t ime lie purchased he had no knowledge that the legal title to 
the  land was in Robert, and did not believe that he had a deed 
from Nelson. The  answer does not meet this allegation by n 
positire denial, but responds evasively, by alleging that the 
plaintiff knew, at  the time of his purchase, that Eobert 
4' claimed title to the land." Claiming a title and having a 
deed are very different things. I t  mas true, and the plaintiff 
well knew, that Robert did claim the land up to the purchase 
by Elbert, but that he knew that the legal title was in Robert 
is wholly inconsistent with the fact that he recognized the legal 
title to be in Nelson Sherrill by taking tne deed frorn him, 
and that Robert informed him that he had the legal title, or 
that he desired the plaintiff to understand that he had the legal 
title, is wholly inconsistent with the fact that he, Robert, not 
only stood by and permitted one to make sb deed to another of 
lands to which he  had no title, and of lands the title to which 
he knew to be in himself, and that he actively participated in 
misleading the plaintiff by assisting in running off the land 
and becoming a subssribing witness to the deed made by Nelson 
Sberrill. When  in  addition to this, both Nelson and Elbert 
aherrill testifji pooitively that the plaintiff did not know, a t  
the time of the purchase, that a deed had been made to Robert, 
we mnst assume as a fact established, that the plaintiff was ig- 
norant of the existence of snch deed, and that the conduct of 
Robert was calculated and intended to mislead the plaintiff i n  
that particular, and did mislead him. The case then presents 
this question : I f  one having the title to land intentionally 
indace a-other to purchase frorn olic: \ \ho has no title, can he 
be permitted, afterwards, to assert his title and defeat the pur- 
chaser ? I n  Devereux: v. Burgwyn, 5 Ired. Eq., 351, the Court 
says: " I f  one acts in  such a manner as intentionally to make 
another believe that he has no right, or has abandoned it, and 
the other, trneting to that belief, does an act which he  other- 
wise would not have done, the fraudulent party wili be re- 
strained from asserting his right, unless i t  be such a case as 
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will admit of compensation in damages." Sasser v. Jones, 3 
Ired. Eq., 19, was much like the case before us. I n  that case. 
Arthur Jones, Sr., executed and delivered to his son, Arthnr, 
Jr., a deed for more than half his estate, consisting of land and 
slaves. This transaction was concealed from his other children. 
Two years afterwards the father called all his children together 
and made a deed of settlement and division of :dl his estate, 
including that previously corlveyed to the son Arthur, equally 
smoug all his children. Arthnr, Jr., was present at the making 
of this deed of settlement and did not make kuown his older 
deed and claim, but assented to the deed of settlement and 
took into possession the property assigned to him under it, 
Afterwards he brought his action at law and recovered jndg- 
ment for the property which had been conveyed to him under 
the first deed. Upon a bill in eqnity being filed to reatrain 
him from taking out execution upon his judgment, and the 
hearing of the case upon the pleadings and proofs eetablishing 
the foregoing facts, this Court adjudged, not only that the 
plaintiffs should be quieted in the title and possession of the 
property claimed by them, but that they should have restitu- 
lion of whatever was lost by the recovery had against them at 
law. 

Judge GASTON pot the decision npon the ground that the 
deed of settlement was one which bound the conscience of the 
defendant, and which a Court of equity will not permit him 
to contravene. To the satne effect is the case of Saunderson 
v. BaZEance, 2 Jones' Eq., 322, which is where A, having an 
unregistered deed for half a tract of land, stands by and sees 
the same sold at auction by a trustee as the land of another, 
and permits B to buy it  and afterwards to pay the purchase 
money and take a deed for i t  from the trustee, under the im- 
pression that he was getting a good title for the whole; which 
impression is well known to A ,  and he does not disclose his 
title at the auction sale nor afterwards, before the money is 
paid ; there the concealment was held to be a fraud upon B, 
and the Court compelled A to convey his moiety to B upon 
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the repayment of what he gave for snph moiety. The cases 
we have cited differ from Cousin v. Wall, 3 Jones' Eq., 43 ; 
Claninger v. Summit, 2 Jones' Eq., 513 ; and Bargrove v. 
Kiriy, 5 Ired. Eq., 430, in that these latter were cases where 
the equitable matter and trust preceded thu acquisition of the 
legal estate and was coupled with its acquisition, thus consti- 
tuting t l ~ e  relation between the parties to be that of trustee 
and cestui pue trust, which the Courts mill enforce. In  the 
former cases it is seen that the legal title was first acquired, 
unatfected by fraud or trnst, and by matter subsequent became 
impressed with all those circumstances of fraud and faithless- 
ness which invoke the jurisdiction of equity for tho enforce- 
ment of the principles of honesty and fair dealing. T h e  
statute of frauds does not apply to either class of cases, nor do 
we see that eqnity is less reluctant to take hold of one than 
the other, or when i t  does take jurisdiction, that i t  will hesi- 
tate to do cornplete justice. 

I n  our case, Robert Sherrill being unable to pay the pur- 
chase rnor~ey for part of the land, agreed that Elbert Sherrill 
might take it by discharging him from the debt. Tile plaintiff 
accordingly paid the purchase money due from Robert, who 
was discharged by Nelson from further liability. Nelson, 
then, who was in equity and good conscience the owner of the 
land nntil paid for, executed the deed to the mnn who had paid 
him for it, who rcceived the deed under the belief that the title 
was in his bargainor, a l ~ d  was indnced so to believe and act, by 
the fraudulent conduct of Robert dherrill. The  case, there 
fore, falls within tho principle of Sasser v. Jones and Saun-  
derson v. Rallance, where by reason of tho fraud, equity will 
interpose and where, when it doesinterfere, will not stop half- 
way, by simply enjoining the party from taking advantage of 
his legal title, but will go further and do complete justice by 
compelling the party to do what in equity and good conscience 
he is bound to do-make his representation specifically good. 
Adams' Eq., 150 ; Sugden on Vendors, 262. 
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The defendants here claim under Robert Sherrill, as privies 
in estate, and are subject to all equities against him. 

The  plaintiff' is entitled to an injunction, as prayed for, and 
also to a decree that the defendants execnte to him a deed to 
that part of the land purchased by him. 

W e  have not noticed either the objections raised below to 
the evidence admitted, or to the instructions asked for, as the 
counsel for the defendants in this Court, properly enough, de- 
sired the case to be decided on the merits. 

JOHN A. VINCENT and wife, and others a. WILLIAM J. NURRAY 
and ALBERT MURRAY, Ex'rs, and others. 

A devised as follows: "I t  is luy will that nly wife Nancy Murray 
have a lot of land including the house I now live in, sufficient for n 
one-horse crop, as littIe to  the prejudice of the whoIe as can be done, 
with sufficient woodland to support it, to her use during her natural 
life." 

The  will then proceeded t o  give many articles of personal property, 
enumerating them, and also the use of a small part of the meadow 
land, and then said: "All this I will during natqral life, and at  her 
death to  be sold and equally divided between my children, and the 
balance of my property I will as follows: "1 will a11 my land I now 
live on, be equallly divided among my four daughters," &c. : Held, 
that the words "all this" referred only t o  the personal property, 
and that after the death of the widow, the land mas to be equally 
divided anlong the four daughters. 

CASE amsm, and submitted without action, and heard be- 
foie Hcli'ay, d, at Chambers, in the county of GUILBORD. 

The facts agreed are as follows : 
Eli Murray, late of Alamance connty, died in 1870, seized 

ir. fee of a tract of land on which he lived, containing about, 
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five hundred acres. That he left a last will in writing, duly 
executed, so as to pass both real and personal estate, which 
after his death was duly proved and recorded in the Court of 
Probate for Ala~nance county. 

William J. hfurray and Albert Mnrray, named as executors 
in said will, duly qualified as such, and took upon themselves 
the clntics of that oflice. 

That the female plaintiffs are the four danghters, and the 
defendants are the two sons mentioned by the testator in his 
will. Nancy Nurray, his widow, is now dead. 

Undcr the will of the testator, the executors set apart and 
allotted to said N incy, the widow, a tract of land contstining 
eighty acres, inc,il~ding the dwelling house, for and during the 
natural life of thc said Nancy, and she held the same during 
her life as provided by the will. No part of the real estate of 
the testator is necessary for the p a p e n t  of the debts of the 
testator. 

That the copy of the will annexed hereto as a part of this 
case, is a true and correct copy. Upon this the plaintiffs con- 
tend : 

1. That the devise in the said will to the said four daughters 
of the testator, of the tract of land on which he lived, and the 
mill, is to them exclusively, and that it vests in them a fee 
simple estate in the whole of said land, to be equally divided 
between, subject pnly to tho life estate devised to Mrs. Nancy 
Mnrray, in the lot of land to be laid off to her. 

2. That the defendants, William J. Murray and Albert 
Nurray, have, ~znder said will, no right or interest i n  said lande 
or the proceeds thereof as devisees or legatees, and no right as 
executors to sell it or otherwise to interfere with it. 
The defendants 'contend : 
1. That under the true and proper construction of the wi!l 

of the said Eli Murray, the lot of land directed by said will to 
be ent off and set apart to Nancy Murray, the widow of the 
mid Eli Murray, for and dnring the natural life or widowhood 
of said Nancy, and which was set apart by the said exeentors 
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as directed under said will, did not pass solely to the four 
daughters of said Eli  Murray after the death of the said 
widow. 

2. That it was the right and duty of the defendants as ex- 
ecutors, to sell the tract of land so set apart and to divide the  
proceeds of the sale, as well as the proceeds of the sale of the  
personal property, among all the children of Eli Murray. 

3. That the said William J. Murray and Albert Murray, in 
their own right, are each entitled to one-sixth part of the pro- 
ceeds of the said lot or parcel of land, devised to Nancy Mur- 
ray, the widow, during her natural life, and directed to be 
sold by the executors (3s they insist) after the death of the said 
Nancy. 

T h e  plaintiffs pray that their rights may be declared under 
said will to said land, by the judgment of the Court, and that 
tho defendants may be perpetually enjoined from interfering 
with the same. 

1. The  defendants pray that they, in  their individual right, 
may be declared entitled to each one-sixth interest in the said 
tract of land devi~ed to Kancy Murray for life and set apart 
to  her as directed by said will. 

2. That  under the mill of the said Eli  Murray, they as ex- 
ecntors may be declared entitled to sell the said lot of land 
so set apart to the said Nancy for and during her natural 
life, she now being dead, and to divide the proceeds of 
such sale among all the children, both sons and daughters of 
the  said Eli. 

3. That a true and proper construction of the  said will of 
the  said Eli iviurray may be given or made by this Court, and 
directions given to the said executors concerning the rights of 
all the parties named therein. 

The  following is a copy of the will : 

STATE OF KORTH CAROLINA, 
Alainsnce County. 

I, Eli  Murray, of the connty and State aforesaid, being old 

2 
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and knowing it is appointed once for all men to die, I do con- 
stitute this my last will and testament : First  of all, I will that 
my body have a dccer,t, christian burial, with full assnrance of 
its resurrection a t  the last day. As i t  regards my worldly 
effects wherewith God has blessed me with, I will and bequeath 
after the following manner : First, I will that all my just debts 
be paid, of which I don't kuow that I owe five dollars at this 
date, then it is my will that my wife, Nancy Murray, have n 
lot of land including the house I now live in, sufficient for a 
one horse crop as little to the prejudice of the whole as can be 
done with sufficient wood land to snpport it, to her use during 
her natural life, and I will that she have two beds and furniture, 
one horse, one milch cow, sow and pigs, my carryall and bnggy, 
a good one horse turning plow and ball tongue plow, and buch 
of m y  house furnitwe as is necessary to have, including her 
bureau and my carrill press and snfficient number of chairs, and 
if she desires it my sofa and parlor chairs to remain during her 
na tn rd  life, and I also will that she have two hundred dollars 
in money. I will a sufficient quantity of meadow laiid be laid 
off for her as she can't keep much of it. I also will that my 
wife have as much of my kitchen furniture as is necessary, and 
one year's support; all this I will during natural life, and at 
her death to be sold and equally divided between my children, 
and what she accumulates during her sojourn for her to will as 
she please. And the balance of my property I will as follows : 
I will a11 my land in the tract I now live on be equally divided 
between my four daughters Aveline, Sarah Ann, Margaret Jane 
and Emma Virginia, including my mill. And I will that my 
daughter Emma Virginia have two beds and furniture and 
horse and saddle and her bureau and set of chairs, all equal to 
what the rest of my daughters have had, and it is my will that 
such of my houses ie not necessary for one lot, to be taken off 
or divided so as to make the lots as equal as they can bc. A11 
I will to my children and their heirs, and all that I have given 
to  m y  children to have and to hold, and such of my son John 
Alvis' estate as fell to me by law and is still remaining at  Fac- 
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tory I will to my two 6011s William James and Albert Murray, 
and his gold watch which I now carr,y I will to my grandson 
Edmin Cranford Nurray, a t  my death I also will my desk to 
my son Albert Mnrray to kept in family, and also will my first 
wife's bureau I will to my daughter Avelina. And  the balance , 
of my property I will, just to be valued by some disinterested men 
and then put np and sold, and if i t  does not bring the sums the 
valaation to be divided equally among my children, fir& when 
i t  is put the cr jer  to start it the valuation and if don't bring 
tha t  to be divided among my children at the valnhtion equally. 
All my property except such as I hare willed to be sold, stock 
of horses and wagons and harness, cotton ~nill ,  gin, threshing 
ruachine, molasses mill, my cider inill I wigh to remain here 
with my wife as long as she may need it to the use of my chil- 
dren when they come here and use it, and all the other property 
as above stated to be sold at public sale and divided equally 
among all my  zhildren. There is a great many articles too 
tedious to mention, all to be collected and valued and either 
sold or divided, and what money I have on hand or invested 
any way to be equally divided amorg my children and as above 
stat'ed what I hare  advanced to my children heretofore as above 
st.ztecl fell to me by law from my son John  Alris' estate, 
and what I have advanced to two son8 Wm. James and Al,bert 
to have and to hold forever, and should my wife become old 
and incapable of managing her affairs I will that my executors 
attend to it arid manage to her best advantage and to see that 
she has a sufficient eupport. And as to the iri tere~t I hold in a 
lot of land where Mason livesjf I do not dispose of it sooner I 
will i t  to be sold and as my other property eqnally divided. 

After dne reflection I think I have mentioned all that is 
necessary, and shodd  there be any article not mentioned let i t  
be sold and divided as above stated, and this is my will, and I 
wish it carried out, and to this end 1 constitute and appoint m y  
two sons Wtn. James and Albert Murray my whole snd sole 
executors to this my last will and testament, and desire that i t  
be  recorded as such. 
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In  testimony whereof I have hereunto set, hand and 
affixed m y  seal this third day of June, in the year of our Lord 
one tho~lsand eight hundred and sixty-nine. 

E L I  3IURRA Y: [Seal.] 
Acknowledged i n  the  presence of 

JANES W. LEA, 
BLVIS KING. 

J n n e  3rd, 1869. 

Upon these facts agreed, the Court adjudged : 
1. That under the mill of Eli Murray the fenze plaintiffs are 

entitled to the whole of the tract of land mentioned in the said 
case agreed and on which the said Eli Murray lised, to be 
oquallydivided behween the said fonrfeme plaiutiffs, including 
thc lot of land set apart to Nancy, widow of said Eli. 

2. That the defendants have no interest in said tract ctf land 
A,d no right as executors to sell the same. 

3. That the cost of this action be paid by the execntors ant 

of the  general assets of the  aid Eli Murray. 
From this judgment the defendants appealed. 

Dillarcl d3 G i l m e ~  and Graham d3 Graham, for appellants. 
Norwood C@ TTebb, contra. 

~ Z E A D E ,  J. To  ascertain the will of the testator through 
the words which he  has used, aided by circumstances, is the  
rule for construing wills. The  one nnder consideration is so 
inartificially written that there is danger of misnnderetanding 
it after the most careful reading. 

The  question is, whether the portion of the testator's home 
place, given to his wife for life, goes to his four daughters, to 
whom the balance of the home place is given ;' or, whether i t  
is to be sold after his wife's death, and the proceeds divided 
among all of his children. 

<' It is my will that my wife, Nancy Murray, have a lot of 
land, including the house I now live in, snBcient for a one- 
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horse crop, as little to the prejuc'ice of the whole as can be 
done, with sufficient wood land to support it, to hcr use during 
her life." The  will then proceeds to give the wife a great 
many articles of personal property, euumerating them, and 
also the nse of a small part of the meadow, and then :' All this 
I will dnring natural life, and at  her death to be sold and 
oqnally divided between my children." Does " all this " in- 
clnde the land or only the personal property ? W e  think it in- 
cludes only tlie personal property. When he gave the land, 
as abovc to his wife for life, he  dropped that snbject and took 
11p tile personal property, and before leaving it, directed i t  to 
be sold at  his wife's death. And then lie returns again to the  
land, and says: " A n d  the ba'ance of my property I will as 
follows : I will all my larld in the tract I now live on, be 
equally divided among my four daughters," &c. 

The  construction which we put upon it is the same ae if he 
had given the home tract to his daiigbter's encumbered with 
the life estate of the wife in the lot set apart for her. 

There is no  error. This will be certified. 

PER Gv~~aaf .  Judgment aGrmed. 

STEPHEN MORTON and wife and others c. WN. LEA, Adm' Bc. 

In an action for an account and settlement, where the defendant relies 
upon the plea of a former account and settlement, the answermust 
allege and set forth an account stated between the parties, and that 
the account, as settled, is just and true. 

(Hnrrison v. Bradley, 5 Ired. Eq. 136, cited and approved.) 

CJTIL  TIO ON, fur an account, criginally begun in  the Pro- 
bate Court, from which it was transferred and tried before 
B e R a y ,  J, at Spring Term, 1875, PERSON Superior Conrt. 
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MORTON and wife et nl. v. LEA. Adm'r. 

All the facts necessary to an understanding: of the case as de- 
cided in this Court, are stated in the opinion of Jnstice 
BYNUM. 

J. IT. Graham, for appeilant. 
No counsel contra in this Court. 

EYNUM, J. The plaintifis, who are the next of kin, and 
distribntees of the estate of James Covington, sue the de- 
fendant as administrator, for an acconnt of the estate in his 
liands and their part of it. The defendant, among other de- 
fences, pleads in bar of the account demanded, that he had 
f d l y  accounted with the plaintiff, and he sets forth a copy of 
what he claimed to be a settlement with them, which is in the 
following words : 

6 L  This day, WID. Lea and us the undersigned had a settle- 
ment of the estate of James Covington, deceased. 

Due Bell Covington, $675.25. 
Due Snsannah Covington, $675.25. 

The above amount doc us, said Les pays interest on this 
debt from date." 

BELL V. COVINGTON. 
SUE A. COVINGTON. 

Upon the con~plaint, answer and exhibit, the defendant 
moved ths Court of Probnte to dismiss the action. The Conrt 
refused the motion and adjudged p o d  conzputet, and pro- 
ceeded to take and state an account uf the estate. 

Upon the coming iu of the report tlie defendant tiled many 
exception thereto, and among them, that the aforesaid plea 
raised an issue of faqt, to be tried by a jury. Before the ex- 
cep t i o~~s  were paesed upon, the Clerk went out of office and 
another was inducted iuto office, who held that the said plea 
did raise an issue of fact, whereupon he tran~ferred the cage to  
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the Superior Court in Term. I n  that Court the presiding 
Judge affirmed the judgment of the Clerk, and adjudged that 
the defendant had a right to a jury trial upon the issue raised 
by his plea of " settlement." From this judgment the plaintiffs 
appealed. 

There is error. The plea offered by the defendant as a bar 
to any further account is wholly defective in this, that i t  does 
not allege and set forth any acconnt stated between the parties, 
and that the account as settled is just and true. 

I n  the old action of account, to which this is analogous, the 
first judgment is puodcomputet that  the defendant do account. 
If in order to defeat this preliminary judgment, the defendant 
pleads puodplene cornputant, &c.-that he has fully accounted, 
&.--he must allege andshow the manner of it, as for instance, 
that the account was stated in writing and settled and signed 
by the parties, in which case it would be a bar to a bill for 
another account. Harrison v. Bradly, 5 Ired. Eq., 136. I n  
our case it is expressly averred by the plaintiffs and not denied 
by the defendant, that no account was stated in writing or 
otherwise and exhibited to them. As  a plea in bar of an ac- 
count, this defence wholly fails. Both parties agree as to the 
nature of this alleged settlement and the circumstances under 
which it  was made ; its legal effect as a bar to the account de- 
manded is a question for the Court only. What effect i t  is to 
have with the creditor in stating the acconnt i t  may not be 
necessary now to decide. I t  s e e m  to be entitled to no con- 
sideration any where, except as an attempt to overreach two 
unprotected orphans, to whom the defendant stood in a near 
fiduciary relation. For it appears from the account stated that 
much more is due them than the sum stated ill the alIeged 
settlement, and that the other distributees of the estate had 
received from the defendant over twice that amount in the 
payment of' their shares. A s  an agreement to take a less sum 
than the debt, i t  was void for the want of a proper considera- 
tion, and at most it can have the eflect of a metnurandum of a 
settlement begun only but not completed. 
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T. L. HARGROVE. Attorney Genera), a rel. TUCK v. HUNT. 

The ruling of Tuck, the first Judge of Probate, was not 
erroneous, and the case properly stands upon the exceptions 
of the defendant, filed to the account, as stated by him. 

The Superior Court will remand the case to be proceeded 
with in accordance with this opinion. 

PER CGRIAM. Judgment reversed. 

T. L. HARGROVE, Attorney General of North Carolina, in  the name 
of the People of said State and upon the relation of N. N. TUCK, 
v .  JOHN W. HUNT. 

An action brought as follows: "T. L. Hargrove, Attorney General of 
North Carolina, in the name of the people of the said State, and 
upon the relation of N. N. Tuck o.," &c., is well brought, and no 
advantage can be taken of it on demurrer. 

( e e e n  v. Green, 69 N. C. Rep. 294, cited and approved.) 

CIVIL ACTION, tried before McEay, J., at Spring Term, 1875, 
PERSON Superior Court. 

The facts in the case are not necessary to an understanding 
of the case as decided in this Court. 

The defendant demurred to the complaint, for that the action 
was brought i:a the name of T. L. Hargrove, Attorney-General 
of the State of North Carolina, in the name of the people of 
the State and upon the relation of N. N. Tuck, kc., whereas 
the  defcndant insists it should be "The people of the State of 
North Carolina upon the relation of N. N. Tuck," &c. 

Tho Court sustained the demurrer, and the plaintiff ap- 
pealed. 

Battle & Son, for appellant. 
Edwards and Batchelor, contra. 
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- 
T. L. HARGROYE, Attorney General, ex ?el. TUCK v. HUNT. 

SETTLE, J. The defendant demurs to the plaintiff's com- 

Attorney General of North Carolina, in the name of the peo- 
pie of the State, and upon the relation of K. N. Tuck," 
whereas it should be " The people of the State of North Car0 
lina upon the relation of N. N. Tuck," c%c. 

" A n  action may be bronght by the Attonley General in the 
name of the people of this State npon his own information, or 
upon the complaint of any private party against the parties of- 
fending in the following cases : (1.) When any person shall 
usurp, intrude into, or unlawfully hold or exercide any public 
office." $c. Bat. Rev., chap. 17, see. 366. 

T h e  form suggested by the demnrrer has receiveci the ap- 
probstion of this Court in what are knonn as " the sheriff 
caees" in 65 N. C.  Rep., and the Penitentiary and Asylum 
cases in 68 N. C. R e p ,  and i t  wonld have been better to have 
folloned an approved precedent in bringing this action, or to 
have removed the defendant's objection by an amendment, 
after the supposed defect was called to the attention of the 
pleader. 3 u t  the simple fact that the name of the Attorney 
General is set forth in the complaint, although unnecessary, 
cannot defeat the action. 

It may be treated as surplusage, or it may be construed as an 
assent on hie part to the bringing uf this action, which, in fact, 
he  had given in writing. The  people of the State, upon the 
relation of Tuck, are parties plaintiff. and we answer the ob- 
jection that the Attorney General is improperly joined, in the 
language of the Chief Jilstice in Gwen, v. Green, 69 N. 0. 
Rep., 294. 

" W e  are inclined to the opinion that under tbe very liberal 
system of pleading introduced by C. @. P., the fact cf unnezes- 
sary parties, either plaintiffs or defendants, is not a fatal objec- 
tion. As to unnecessary parties madepZaint?$& it is their (WE 

concern, to be made liable for costs ; as to unnecessary parties 
made defendants, they are a l l o ~ e d  to disclaim and have judg- 
ment for costs." 
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" C. C. P., sec. 95. A defect of parties, plaintiff or defead- 

claimer," &c. 
The  judgment of the Superior Court is reversed. 

PER CURIAM. Judgment reversed. 

STATE v. JOHN BRITE. 

Where A and B are jointly indicted for larceny, the declarations of B 
are competent evidence against himself; and the fact that these decla- 
rations tend to convict A. does not affect their admissibility. 

Although the offence of receiving stolen goods is declared to be a mis- 
demeanor by sec. 55, chap, 32, Bat. Rev., the effect of secs. 25 and 
29 of the same chapter is, to  authorise the Court to punish the of- 
fence in  the same manner as larceny is punished; that is, by confine- 
ment in  the States' prison or county jail for not less than four months, 
nor more than ten years. 

In an indictment for larceny a third person may be described by any 
particulars which furnish sufficient identification ; and initials are a 
sufficient designation of the christian name. 

(State v. Henderson, 68 N. C. Rep. 348, cited and approved.) 

INDICTMEXT for L a m a y ,  tried before Ewe, J, a t  Spring 
Term, 187.5, PA~Q~OTANK Superior Court. 

T h e  indictment charged the defendant with stealing two 
coats: the property of one S S. Fowler, and also it contained 
a count charging him with receiving the coate knowing them 
to have been stolen. 

T h e  State introduced S. S. Fowler as a witness, who testified 
that the defendant went to his house twice on the day of the 
alleged larceny, in company r i t h  one Cdpepper  who mas 
jointly indicted with defendant. The  last time they went into 



JUNE TERM, 1675. 27 

the store, Culpepper carried with him a small bag, and Brite 
made some purchases and told Culpepper to put them in the 
bag. Culpepper was at  the tirue standing near the counter 
where the coats were. They then left the store together. 
Fowler suspecting the parties, pursued them withirl a few 
minutes, and found the bag and goods in the possession of 
Cnlpepper. Upon examination, he found one of the coats in 
the bag, but did not at the time make a thorough search. Cul- 
pepper looked at Brite and said, " We can rake five dollars, 
wont that settle it?" Erite at the same time declared his in- 
nocence. The coat was taken out of the bag, and Culpepper 
taken into custody. The bag and contents was then given to 
Brite by Fowler, and Brite started home. Shortly afterward 
'J?owler went in pursuit of Brite, found him with the bag, and 
upon examination found another coat in the bag. Brite at the 
time declaring that he knew nothing of the coat, and that he 
had paid for all the goods he purchased of Fowler. 

The State then offered Culpepper as a witness against Brite, 
and refused to place Brite on the stand as a witness against 
Culpepper. 

The defendant Culpepper then offered to prove by Frank 
Eason and Job White, (colored,) that the defendant Brite 
while in jail admitted to them that he alone was the guilty 
party, and that Culpepper was innocent, having had nothing 
to do with taking the coats. 

To this testimony the defendant Brite objected, the Court 
overruled the objection, and Brite excepted. 

Brite introduced many witnesses, all of whom testified to 
his good character. 

His  Honor charged the jury that they could find one defen. 
dant guilty and acquit the other, or they could convict both of 
the larceny, or one of the larceny and the other of receiving 
stolen goods knowing them to have been stolen. 

The defendant Brite excepted to the charge of his Honor. 
The jury returned a verdict of guilty of larceny as to Cul- 

pepper, and guilty of receiving as to Brite. 
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Brite then moved for a new trial, the motion was overruled, 
and defendant sentenced to the State penitentiary for four 
years. 

From this judgment defendant appealed. 

B u s h e  cE: Busbee, for the prisoner. 
Elmgrove, Attorney General, for the State. 

SETTLE, J. The defendant's first exception is that his Honor 
allowed Calpepper, a co-defendant, to introduce witnesses to 
prove his (Erite's) declarations while in jail, which tended to 
exonerate G'uIpepper. 

While these declarations are not evidence, either for or 
against Culpepper, being, as to him, res inter alias acta; and 
made by one not under oath, and subject to cross examination, 
yet they are clearly admissible against Brite, and it makes no 
difference whether they were called forth by the State, or by 
Oulpepper, without objection, or rather with the sanction of 
the State. 

Sneh appears to htwe been the view taken by the Court and 
followed by the jury, for both Calpepper and Brite were con- 
victed, one of larceny, and the other of receiving stolen goods, 
knowing them to have been stolen. 

After the judgment of the Court sentencing the defendant 
Brite to the State's prison for four years, he made the further 
exception that " receiving stolen goodd is by law a misdernean- 
or only, that misden~cariors are not infamous offences, that the 
Court can only sentence to the penitentiary for infamous of- 
fences, and that this was not a cane , !' mnch aggravation, nor 
was he a hardened offender, the testimony showing him to be 
a man of good character." I t  is true that the receiving of 
stolen goods, knowing them to have been stolen, &c., is de- 
clared in Bat. Rev., chap. 32, sec. 55, to be a misdemeanor ; 
but it  ia enacted by the same section that on conviction, "snch 
receiver shall be punished as one convicted of larceny." And 
the effect of sections 25 and 29 of the same chapter is to an- 
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thorize the Conrt to punish the offence of larceny by confine- 
ment in the State's prison, or county jail, for not less than four 
monthsflor more than ten years, in the discretion of the Court, 
according to the aggravation of the case, or the character of 
the offender. 

I n  this Court the defendsnt's counsel moves to arrest the 
judgm?nt for that the indictment charges the goods stolen to 
be the property of S. S. Fowler, whereas the fcill christian 
name of Fowler should have been set forth. 

HOW does i t  appear that the letters S. S., which are said by 
the counsel to be initials, is not the full name of baptism 8 
There is not the slightest intimation in the record that there 
was any proof to the contrary, or that S. S. was not Fowler's 
full christian name. 

But  admitting S. S. to be merely initials, a third person may 
be described by any particulars wliich fi~rnish sufficient identi- 
fication ; and '; initials, i t  seems, are a sufficient designation of 
the christiar~ name, and at all events cannot be excepted to af- 
ter verdict." Whart. Cr. L., $255. 

State v. Bmdersort, 68 N. C., 348, and authorities there 
cited. 

Let i t  be certified that there is no error. 

PER CTIRIAM. Judgment aErmed. 
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WOODHOU~E v. SIMMONS. Ex'r. 

J. M. WOODHOUSE u. B. F. SIMNONS, Ex'r. of E. B. SIMMONS, 
deceased. 

A mere entry of a part payment on a bond, without other evidence 
tending to show that such entry was made a t  a time when it was 
against the interest of the holder to make such enhy, is not of itself 
sufficient to repel the statutory presumption of payment. 

A part payment is necessarily made by the obligor, or a t  least with his 
privity; Therefore, where A held a bond executed by B and payable 
to  C, and a set off in favor of B, mas allowed and entered on the 
bond by A :  Held, that this was not a part payment as to  C ,  and did 
not repel the presumption of payment. 

Under sec. 343, C C. P., an obligor of a bond is  not a competent wit- 
ness to prove any transaction between himself and the obligor, when 
such obligor is dead at  the time of trial, although he may have pre- 
viously asssgned the bond. 

(The cases of Wff i lh  v. Wright, 2 Jones 153 ; Buie v. Buie, 2 Ired. 81 ; 
Wood v. Dean, 1 Ired. 280; McKcnthan v. Atkinson, 1 Jones 421: 
Lowe v. Powell, 3 Jones 67; Williams v. Ab;mmder, 6 Jones 137, cited 
and approved.) 

APPEAL from R Justice's Court, tried before Alberlson, J., 
at  Spring Term, 1574, CURRITUCK Snperior Conrt. 

The action mas brought upon the following bond: 

On demand, with interest from the 28th of May, 1850, and 
for value received, the undersigned promise to pay to IFodgers 
Gallop or order, two hundred dollars fur value received. 

Witnees our hands and seals. 
R. R. HEATH. [L. s.] 
E. F. SIMMONS. [L. s.] 

The defendant pleaded the statute of limitations, to which 
the plaintiff replied, partial payment within ten years. The 
plaintitl offered in evidence a receipt upon said bond, and in- 
'troduced H. Gallop, the pagee of the bond, who swore that 
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the receipt endorsed upon said bond was for money due to 
R. R. Heath for professional services, and so credited. 

The plaintiff then o%ered to prove that the bond had not 
been paid. Both the obligors of the bond being dead, his 
Honor ruled out this evidence. To this ruling plaintiff ex- 
cepted. 

His  Honor being of the opinion that the receipt on the 
bond and the evidence of Gallop, the payee of the bond, mere 
not sufficient evidence of a pay~nent within ten years, gave 
judgment for the defendant. Thereupon the plaintiff moved 
for a new trial. The Court refused the nlotion and the plaintiff 
appealed. 

Busbee ci3 Busbee, for appellant. 
Smith ci3 Strong, contra. 

1. It is the payment of' part of a bond, not tlie endorsement 
of sue11 payment, that repels the presnlnption from lapse of 
ten years of payment of the bond. 2 Green]. Ev., sec. 444. 

2. The endorsement is only evidence to prove the fact of 
such payment when i n  the handwriting of payee and in the 
absence of evidence of knowledge or assent of obligors 
thereto, when it is shown thaf such payment was evidenced 
before the presumption of payment arose. ViZZiams v. Alex- 
ander, 6 Jones, 137. 

3. Admissions made after such lapse of time by one of 
several makers, not admissible against the others. Rev. 
Code, chap. 65, sec. 22. 

4. The payee was not a competent witness to prove the fact 
of payment in favor of the plaintifi who claims under him. 

I 64 k. 0. Rep., 640 ; ~ l a l l ~ b u r t o ~  v. Dobson, 65 N. C. ~ e p ,  
88 ; State v. %orris, 69 N. C. Rep., 444. 

RODMAN, J. Title IV of the Code of Civil Procedure, en- 
titled " Limitations," is not applicable in the prcsent case ; that 

People v. Baxwell, 64 N. C. Rep., 313 ; henhour v. henhour, 
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WOODHOUS~ V. SIXXONS, Ex'r. 

statute being confined to causes of actions which arose after 
August, 1868, C. 0. P., sec. 16. The question respecting the 
payment of the bond sued on is governed by the law existing 
when it became due. The Act of Assembly bearing on it is, 
Rev. Code, chap. 65, sec. 18 : " The presumption of payment 
or ~atitjfaction on all jndgments, decrees, contracts and agree- 
ments, had or made, shall arise within ten yearsafter the right 
of satisfaction on the same shall have accrued, under the same 
rules which laow prevail. 

I t  was not tlw object of this act to create a presumption 
which did n u t  ertiqt before, but merely to shorten and accnrately 
define the time u ;thin which i t  should arise. Under this act 
i t  was settled that tile lapse of time had an artificial and tech- 
nical force beyond what a jury might give to it as merely a 
portion of evidence on the question of actual payment, and 
that unless repelled in some way allowed by law, the presump- 
tion was conclusive. Walker v. Wright, 2 Jones, 155. 

I t  was held, however, that the presumption might be re- 
pelled by proof of circomstances that clearly showed that pay- 
ment had not in fwt been made. What circumstances would 
su5ce for this purpose was matter of law. Buie  v. Buie, 2 
Ired., 87 ; Walker v. Wright, 2 Jones, 155. 

The fact that there was no person authorized to receive pay- 
ment was of course sufficient. Buie  v. Buie, 2 Ired., 87. 
The continued insolvency of the debtor was a circun~stance 
from which a jury might infer against the presumption that 
the bond had not in fact been paid. Wood v. Dean, 4 Ired. 
280 ; XcKinder v. Littlejohn, 4 Ired., 198. I t  may be doubted 
whether the ruling was consistent with the true theory of a 
statutory presumption, having an artificial and technical 
weight. But it is not necessary to consider i t  in this case. 

I t  was also held that a part payment of the bond, by the 
debtor, repelled the presumption. McKeatlian, v. Atkinson, 1 
Jones 421 ; Xowe v. Powell, 4 Jones 67. And that a credit 
of a part payment entered by the obligee, before the expiration 
of the ten years and within ten years of the bringing of the 



s u ~ t ,  u as evidence of the payment, and rebutted the presnnrp- 
tion. U'illiams v. Alemnder, 6 .Jones, 137. 

The  question then arises : Does the cntry on the note in 
snit in  this case bring the case within the rule established in 
VriUiavi s r. AZ(mzn der ? 
In the first place, it rnnst be noted that therc is no cvitlencc, 

other than the d ~ t e  given in the cntry itself, that it was n~ade  
within ten years ~lf'tcr t l ~ c  bond bcca~r~e  dnc. T11c reason w!ly 
the entry by the obligee of the paymerit is rccoived as evi- 
dence, is because it was against liis interest when made, and 
by reason of his Jcatli or iucornpe:ency as a witncss, the fkt 
cannot be proved i n  any other way. Evidcrrtly this reason 
requires m d  presumes that there is evidence d iunda ,  that tlie 
entry was made at a time when it, was against the interest of 
the holder to make i t ;  that is to say before the presoniption 
had arisen. I n  Williams v. Alexander there was such prouf. 
Otherwise the presumption might be evaded by a false entr-y 
at  any time. For  this reason we are of opinion that the ex~try 
(suppoeing it to have been an entry of a part payment) was 
not evidence that it was made at the date stated in it, or before 
the presumption had arisen, and was therefore insnEcient by 
itself to rebut the prcsnmption. 

Secondly. The  entry under consideration is not an acknowl- 
edgment of a part payment. I t  was an acknowledgment by 
the obliger or holder that IIcath had a set-off to the amount of 
$10, wl~icli the holder was wi1lir.g should be applied as a part 
payment. A part payrnent is necessarily made by the obligor 
or with his privity. I t  may he fairly construed as an acknowl- 
edgtnent of t l ~ e  bond as a valid subsisting debt, and as equiva- 
lent to a promise to pay the residue. But  this cannot be said 
of an appropriation by the obligee alone, and without the 
privity of the obligor, of a set-off in favor of the obligor, as a 
part  payment on a bond. This is exclusively the act of the 
obligee, of which the obligor has no knowledge, and it cannot 
be held as an acknowledgment by him of the validity of the 
debt, or as his promise to psy it. 

3 
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'I'hird. Was Gallup a cornpctent witness to prove tlle n o n  
p?Lym~nt  of the bond ? 

Assuming for the prcscnt that  there was notilir~g in the  
n~cre lg  n e p t i v e  character of the t c i t in~or~y  of&14cd to rrixlre i t  
incompetent, i t  mnst Lc conceded that Ire wonld have heen a 
competent witness at  comnlorl law, for a t  the tinlc of the trial, 
he  l i d  no interest in tlic rc3nlt of the snit .  I t  is said that 11e 
was riot rendered inco~npctent b.y section 343, of O. C. T'., IJP- 
cause the ol!ject of this :ict was to lcssct~ and not to incre:tse 
tlle g ro l~nds  of disqualification. As  a general ~ w o p o s i t i o ~ ~  tliis 
is certainly true. Bnt  it is equally clear that  nnlcss we disre- 
gard the  language of the  proviso, in scc. 343, the prcsent case 
is an exception to it .  No person who has ever had an interest 
which may be afectetl by the event of the action, "nor  any 
assignor of anything in the action, shall Le exnmined iri regard 
to arly transaction, &c., at  thc time of the trial.?' Although we 
may not perceive acy safEcicrit remon for disqnalifying a wit- 
ness who has once had an interest, hut has parted with i t  h a  
$/he, and not f i ~ r  the purpose of enabling him to testify ; yet  
the I a r i g l ~ a g ~ f  the act i.3 too plain and positive: tu leave ns a t  
iberty to disregard it. 

I t  is said, however, that Gallop mas not o f i r e d  to 1)rove any 
transaction or cornrnunication with the deceased obligors, but 
to prove that  there was n o  transaction. This argutnent is ob- 
lioxious to the maxim, " pui haeret i n  litera, hacret i n  cortice." 
T h e  intent of the act evidently extends to the denial of a trans- 
action wllicll presu~i~pt ively  occurred, the  eifect of the disproof 
of which would be to ellarge the  estate of t l ~ e  deceased. P e r -  
hal)s if alive, they nlight contradict the denial. There  is here 
no opportunity for oath agairlst oath. W e  think the  witness 
was ir~competent to rebut the presumption of the payment of 
the  bond. 

PER CURIAM. Judgment af i rmed,  



I[EOI$ERT 1,. D. HEKRY c. WlL1,I.W H, WILLARD, surviving 
partner of 12, F. lIOI'\IUS LC. SON. 

CIT-IT, iwrrroN, tried bcibre fi7'r, J, at Fk~ll Term, 1574. 
0 x 4 ~ ~ ~  Snperior Conrt. 

TIlc. s l~n~ruons  was origir~ally iss~iect a g i ~ l s t  tllc defer~dant as 
m r r i v i r ~ g  partner of at. F. Morris& Son. At Fa11 Terni, 1874. 
the y1airltif-f obtained lcnve to nmentl liis cotnplnint (wliich was 
granted on pzy~nerit of cost), by adding a c o ~ r ~ p l i t i ~ ~ t  a g i u s t  the  
defendat1 t as executo~ dc son tor.$ uf Robert F. hlorris, dcccnsed. 
The defendant filed an ansyer to the additional con~plnint, and 
the case was transferred for trial to Orange county. 

The  coniplaint alleges tll;tt for several years immediately 
preceding the 13th ot September, 1S72, the firm of It. F. Norris  
& Son existed and transacted I~usitiess in the town of D~il-ham, 
buying and selling tobacco, and manufkcturir~g tobacco and 
selling the same. That  defendant mas a partner in the said 
firm. At divers times preceding the aforesaid date, tlie plain- 
tiff'sold and delivered to the said firm at  the  instance and re. 
q l~es t  of R. F. Morris, several thousand pounds of tobacco, on 
w1iicli partial paymcnts were made, lenvir~g a 11ala11ce due, of' 
princip:~l money, a t  the date afores.iic1 of $1,093.55, which the  
said firm promised to pay. E. F. Morris died in the year 1873 
leaving tlie defendant surviking partner of the firm. Payment  
of the  said money had been cle~nanded before the commence- 
ment of this action, and refused ; and that n o  part of the  bal- 
ance and interest have been paid. 
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For a second canse of action tlie complaint alleged &at after 
tlie death of LZ. P. Morris, the defendant took possession through 
his agent, It. 11. J. Blount, of all the property he could find 
belonging to It. F. Morris. Tliat Blonnt sold the same, turn- 
ing over tlle proceeds to defendant, except about the sum of 
$3013. wliich was a1 owed the widow of Morris 8s her year's 
snpport and defendant lias rendered himself liable d)r the debt 
dne fiwm E. F. M o r ~ i r  LC- Son or R. F. Morris, t o  tlie plaintiff. 

The  defendant i n  llis :lnswer denied that 11e wns a partner or 
a ~ n r n ~ b e r  of mid tirm, ur that lie KRS intercstctl in said firm, 
or illat lle hnll any connection thercwitl~. Defcntlnnt fhrther 
denied th:it he wa:, snrvi\ ing pirtner of the firm 2nd  that said 
f i r m  continued toexist after the 15th day of April, lS'i2. The 
defend:int denied on ii~forn~atiun and belief that said iinn was 
ever indebted to plaintiff in the snln of $1,093.85. Ilefendant 
denied that R. F M,~r r i s  died at the time allegctl i n  tlie com- 
pliiititl but alleged that said Morris died about tlie middle of 
the year 1872. 

A s  a fiwtlier answer to the complaint the answer allegcd that 
prior to the 1st day uf Septeuiber, 1869, defendant and one 
Ed~vard A Morris and the said E. F. Morris together formed 
a limited partnership in w l ~ i c l ~  defendant was the special part- 
ner and R. F. Morris and his son E. W. Morris were tllngencral 
partners, under tlic firm n:mc of It. F. Morris cC. Eon, ~ ~ n d  that 
the  articles of said partnership or certificate thereof was drily 
reco~dud in the records of Orange county, in confor~nity with 
tlie provisions of an act of the General Assembly, cntitlcd "An 
act to provide for limited pxrtncrships." l ly  tho terms and 
1imit:~iiuns of said articles, said partnership w:is to expire and 
did expire on the 1st da,y of September, 1869. 011 said day 
the par'tnersliig ceased to exist and was tierer iemewed, and 
after that date dof'endant was never, at ariy time, a partner of 
I<. F. Morris After that date a new partnership transacted 
business under tile same firm name, but defendant was in no 
wise connected with said firm and had no interest therein, and 
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defendant was infurmed and believed that E. W. Morris was 
not connezted tllerewitli. 

Defendant denied that t i~climited part~lerdlip of R. F. Morris 
c% Scn, which expired on the 1st day of Septernl)er, 1860, had 
any dealing wit11 the plaintiff' now remaining url:ettled, arid 
denies that said firm owes the an~onnt  dcmarided or ally part 
thereof. Dcfh~ldant alleged that he never a t  any time resided 
at  Durham, 2nd that he never at  any time transacted any bns- 
iness for the i i r n ~  of R. F. Morris ~k Son, whereof lie was a 
special partner, and never at any time did lie deal wit11 the 
plaintiff, for or on account of said firm, or for or oil account of 
Any other firm, or for himself individually, and dcfcndant 
farther allrtgecl, that at  no time did lle ever hold liiniself out as 
a general partner of the firm whereof 11e was a special pnrtner 
or of tlie snlsequent firm of' It. F. Morris cG Son. and at no 
t i ~ n e  did he ever have any dealings for or on acconnt of the 
subsequent firm. 

And  for a Lirther defence the defendant allcgecl that Edward 
W. Morris and tlie administrator of' R. F. Morris are necessary 
parties to this action. 

That a special partrjer is not personally liable for tlie con- 
tracts of a lilnited partnership. 

That the wid supposed claim of plaintiil'did n3t accrne within 
tliree years before the comtrlerice~uent of this action. 

Before the jnr.y was empanneled the defendant objected to 
the  joinder of t l ~ e  two causes of action set fort11 in tlie cow- 
plaint. The Court overruled the objection and defendant 
excepted. 

On denland of the defendant the pluiuriff' fnrnis!ied a bill of 
particulars of his claim. 

T h e  plaintiff contended that in addition to the limited pitrt- 
nership froin September ls t ,  1866, to September ls t ,  1869, the 
terms of which are set ont in the answer of the defendant, the 
s a n ~ e  firm of R. F. Morris & Son was continued as a general 
partnership, or that a new one was formed between tlie de- 
fendant and R. F. Morris at or before the close of the first, as 
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a general partnership under the  same name of R. F. Morris & 
Son, and the several lots of tobacco, for the  balance of which 
he claimed payment, was sold and delivered t u  the  same firm 
or firms, in which he alieged the  defendant to be a partner, 
upon contracts of purchase made will1 the said E. F. Xorris. 

T h e  plaintiff'was introdncecl as a witness in his own behalf, 
and also other persons who g.tve evidence tending to show that 
the  plaintiff resided in the connty of Person, Eome twen t j  five 
miles f h m  Durham, where the alleged partnership bnsi~iess was 
carried on. 

T h e  plaintiff testified that he commenced dealing with them 
in 1868, in which year he  sold them, throogh said Morris, to- 
bacco to tlie amount of $371, of which sum h e  l e c e i d  nt that 
time $200, 1e:iving a balance due liirn of $171. In Ju ly  or  
Ang~is t ,  1569, according to his iniprcssion, certainly lxfiire the  
10th of September, he sold them another lot of tobacco, 
amounting to between $400 and $500, of which he  rcceired 
twenty-two dollars. 

T h e  plaintiff was proceeding t3  state a sale to the  firm in 
1670, when the defendant objected. T h e  plaintiff's connsel 
stated that he  & o d d  offer evidence io show that defendant 
was a partner at that time. Hi s  IIonor then alloned the wit- 
ness to proceed, with the nnderstanding that the e;ider~ce was to 
be ruled out if such evidenc was not adduced. 

T h e  witness then stated that in the snrnmer of IS70 he  sold 
said finn, :lirough Morris, another lot of tobaccc, an~onntirrg 
to about $ 7 0 ~ .  T o  this evidence the defendant excepted. 
Xotes had bceli given plaintiff a t  each of his two first trans- 
actions for the  balance due, by R. F. Norris ,  signed It. F. 
Morris &z Son. i n  the fall of that year Morris sent to plain tifi 
$400, which was applied as payment on said note. On the 
24th of February, 1871, the plaintiff' and said &!orris met, and 
calcnlating the interest clue on said note, and deducting pay- 
ments made, including the $400 aforesaid, Morris executed and 
delivered to plaintiff the note for $487.05 now named i ~ i  the  
bill of particulars and now produced, and a Jraft 01, the Rai- 
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eigh National Bank for $200, payable in thirty days to secure 
the balance then duc. Both the note and draft were signed 
'(R. F. Morris c% Son." On the 27th of March ensuing, the 
plaintiff having gone to Durham, on his way to Raleigh to 
realize the  draft, which had fallen due, Morris told hirn he need 
not go, that the firm had funds in New P o r k  on which he 
would draw, and accordingly gave him the bill of exchange of 
that date for $200, signed R. F. Morris & Son, mentioned i n  
the bill of particulars. Piaintifi handed said blll to orle T .  C. 
Ellis, a merchant at Cedar Grove, and told him to cvllect i t  
and acccnnt to him. This bill was produced on the trial, with 
protest for non-payment by a Kotary Public in New york, and 
with it a letter to said Ellis, dated "Durham, April 17th, 
1871," to tlie effect that the writer had received the bill uf ex- 
change aforesaid and would go to Raleigh for money and pay 
i t  ofi. This letter was signed " 1%. F. Morris $T Son, per 
Blount," and was in the hand-writing of R. 11. J. Blount. 
The plaintifl farther testified that in May, 1872, lie sold to R. 
F. Morris, for said firm, his whole crop of tobacco for 1871, 
and that by agreement made at the tirne of the sale, which was 
made at  plaintiff's residence, parts of the tobaeco wt re to he 
delivered at  the factory, and other parts at the public wale- 
house for the sale of tobacco at  Durham, to be delivered at said 
warehouse in t l ~ e  name of plaintiff and so sold, and plaintiff 
was to get the proceeds, and if i t  bronght an excess above the 
price agreed on, such excess sliould be credited on tlie debt 
due to the plaintiff. In  carrying a load of i t  to the factory in 
&lay, 1572, Glonnt, who was in charge thereof, refused to re- 
ceive it, saying he knew nothing about it, but Morris arriving 
soon afterwards, after some conversation between him and 
Blount, it was received. Going thence to the Louse of Morris 
to dine, Morris inquired if he wanted the money for this load, 
and upon plaintiff's replying that he did, Morris directed his 
son, John B. Morris, to go to the factory, or to Mr. Blount, and 
bring it. The  joling man went out and brought and paid to 
the plaintiff $100, was the value of thtrt load. Ware- 
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house bills were produced of the tobacco mentioned in the bill 
of particrrlars, which the plaintiff' depcsed were delivered in  
pursuance of the contract of May, 1872, at prices agreed on 
with Morris. That the tobacco sold for l e ~ s  than Morris agreed 

to p v .  IIe received from the warehousemen the amount for 
which i t  sold, and the balances of $155.52 and $178.84, named 
i n  the bill of particulars were still due. 

On offering to prove these items in 1872, the defendant ob- 
jected, the plaintiff replying that he expected to show that the 
defendant was connected with it. The  evidence was admitted 
subject to be ruled out nnless such evidence was shown, and 
the defendant excepted. 

The  plaintiff farther testified, that in tho summer of 1870 
he was in the hotel Ircpt by R. F. Norric, in Durham, and had 
retired for the night ; after tile arrival of the train from Ral- 
eigh, Morris desired him to yield his bed in a separate room to 
a passenger who had just arrived, and go intz another room. 
While dressing for that purpose, Norris brought i n  the defen- 
dant and introduced hiin to the p l a i n t 3  and remarked " W e  
have been buying this man's tolxwco, and he does not need 
money and has given ns time," to whicll defendant replied 

Well ! time is wort11 fiomething. On the next morning in a 
conversation between Morris and the defendant, Ire heard the 
defendant say in reply to some remark of Jforris in respect to 
an engine, " I have an engine at  New Berne, bring that up." 
Afterwards in 1871 or 1872, he eaw a steam engine attached 
to the factory. 

On eross examination the plaintiff' was asked why he could 
remember EO well the language used by Morris and Willard 
and eoald not recollect dates ? I-le replied. " I  had been sell- 
ing them tobacco and was watching their manceuvres." 

Plaintiff farther testified on cross examination, that he sub- 
~eclnently demanded payment of Mr. Biount for his tobacco, 
at  the f'actorj, and Blount refused, saying that his name was 
not on his books, and that he owed him nothing. 

I I e  saw the advertisement in the Hillsborough Recorder, of 
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the limited partnership alleged in the defendant's answer, 
about the time of its formation. The  advertiseir~cnt being 
read in court, stated the time of cornmencernent and duration 
of partnership to be as stated by defendant. 

W. T. Blackwell was introduced on behalf of the plaintiff 
and testified as follou-s : 7 

That  the same sign hoard over the door of this factory with 
the inscription " R. F. Morris cfL- Son," continued there from 
1867 nntil the fall of 18'72. Defendant was frequently at  
Dulharn during this tirne, sometimes had gone oil to a cotton 
factory which he owned i r  Orange, but often earne to Durham 
and went no farther. Spent his time with R. F. Morris, but 
had no business there of which witness was aware, except with 
Morris. IIad often wen him at the factory. Morris mas re- 
ported insolvent during all this tirne. 

Henry DiIalone testified that the same year that Morris 
bought the  plaintiff"^ crop he also bought the crop of witness, 
to be delivered at  the pub l~c  mweliouse in Durham, fbr the 
firm of R. F. Morris & Son. The  tobacco was delivered ac- 
cording to the agreement, and a part thereof remains unpaid 
for. Witness was about to state what Morris said at tho time, 
when defendant objected. T h e  plaintiff then read in evidence 
a deed dated April loth, 1871, between Morris, Glount and 
Willard, which he alleged mas evidence that Willard was n 
partner with Morris. His Honor d tn i t t ed  the evidence, and 
the witness stated that Morris mid at the time of purchase 
tha t  he had been considered broke h i t  he had now a strong 
partner, in  Mr. Willard, the President uf the  bank in Raleigh. 
To  this evidence defendant excepted. 

Many other witnesses were examined, arid several exceptions 
taken to the ruling of his I-Iunnr, but as they were n u t  con- 
sidered in thiii court it is not necessary to state them. 

The  jury returned a verdict fur the plaintiff; a r ~ d  thereupon 
the court gave judgment in his favor, fiorn which judgment 
the defeudant appealed. 
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Nerr imon,  Fzcller d2 Ashe fur appellant. 
G ~ a h u m  and Graham, contra. 

EPNUM, J .  This  was an action against the defendant, as the 
surviving p a r h e r  of R. F. Morris. T h e  defendant denied 
that  h e  was a partner when tlie causes of action aro;e, and the 
following issue, among others, was snbmitted to the jury to 
wit: " f as the defendant a l ~ ~ r t n e r  mrith the  sa.d Morris at 
t!le time or times of said sales 2" Upou this issue the plaintiff 
offered innch testi1no:ly tellding to establisli tile partnership as 
alleged. and then introduced one Henry Xalone, who testified 
that i r l  1812, the said Norris, while out ou a " tour" purtha- 
sing tobacco, bong1,t liis crup, and at the time of the  purchase 
remarked, (' that he  had been considered broke, but he had a 
strong partrler now i n  N r .  Willard, the President cd the bank 
i n  Ttaleigli." This testimony wab objected to b j  the  defend- 
ant, but adrnitted by the Court, and in that thele was error. 
N o  principle of evitlel~ce is better established tllari that the 
declnratious of' a supposed pat tner are  not adrniseib!e against 
the  otlier, if made in his ab>ence, unless the partner,liip ih first 
estal~lisliecl aZiuwie. I t  is true, in this case, that other evidence 

Y 
liacl been previously g i ~ e n ,  tending to establish the  pnrtner- 
ship, 2nd perhaps snfficieut to uutliorize the Court t u  wd:nii tile 
decluations of Norris  tcluc!~irip his acts and condnct ~rritier tile 
partuership. Rut this is so~nctliing altogether dit-ihlmt from 
adnlitting declarations, tlie natt~ral  and only apl~arent  ef!ec: of 
which mas to establish the fact itself of the  partnerbhip. This 
fact cnn be established o111y by evidence foreign to :nd d i ~ c o n -  
nected t i ,on~ tlie declarations of the alleged pnrtner. Declara- 
tions wl~ich presuppose the existence of a partnerdlip are not 
competent to establish the partnership, and use tu tlleln for that 
purpose, is to snbstitnte the  eflect for the cause. I t  is true 
that the  same declarations mliich are incompetent generally, 
may be made competent speeislly, and fur a particnlar parpose. 
B u t  wlien declarations n.liic,li are, by a general rule, inadmis- 
sible, a re  objected to, they will always be excladed unless the  
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STATE c. BIRD BISI-IOP. 

Upon an indictment for larceny, where the eviileilce is circmnstantial, 
the acts, clcclnrations and opportunities of t l ~ c  primner are compc- 
tent evidence. But the acts and opportunities of a i l ~ i i d  p r t y  are 
not competent ill such case, unless mndo so by other dircct evidence 
connecting such third party with the trdnsaction. 

The jury, upon a trial for larceny, in the J ~ s c n c c  of connwl, returned n 
verdict of 'bguilty of the larceny of a fifty dollar notc," and the 
Court informed the jury, that the prisoncr was not imlicted for steal- 
ing the bill, bat  the t r~lnk,  and the jury retired and brougl~t in u ver- 
dict of "guilty of the larceny of the trunk as charged in  the bill of 
indictment:" IIdd, that a3 the vcrd~ct  as firrt rcndcrccl was not re- 
ceivccl nor recordecl. and the jury h id  not been ciiscll:~rged, i t  was 
c o ~ ~ ~ p c t m t  for then1 to correct the inadvertence so as to make the 
verdict responsive to the indictment. 

(State v. Xqj, 4 Dev, 328; f3tate v. Duizcan, 6 Ired. 236 ; Rate  v. White, 
68 N C. Rep. 138, cited and approved.) 

I r r n r c r m m ,  Larceny, tried at  the  Spring Terrn, 1875, of 
E E I ~ E  Superior Oonrt, before his I lonor,  Judye  Moone. 

Tile facts pert i~lent  to the  pointh tlecGdccl in this Conrt, to- 
gether with the evidence relating thereto and the  exceptions 
taken, arc  fully set h r t h  in the opinion of Justice ! ~ Y N ~ N .  

IIis IIonor, or) Ihe trial in the Court  below, overruled the 
exceptions of the  defendant in relation to rejection of certain 
evidence offered by him, and also tho defen3xnt7s objection to 
the verdict as recorded. Fro111 the rulings of Itis IIortor, the 
defen Jant  appealed. 

I% IV. Pecbles, fo r  the  defendant. 
Attorney General Ilccrgrove and Gilliam LP: I'mclen, for 

the  State. 

BYNUM, J. Tlie defendant was indicted for the larceny of a 
leather trunk,  the property of one W. J. Bishop. It was in 
proof that the  trnnk, when stolen in the  month of October, 
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1874, contained one new fifty dollar bill of the Exchange Na- 
tional Bank, of Norfolk, Va. ; that the prisoner had preoio~isly 
been in the service of the prosecutor, as FL laborer on his farm, 
and had occasionally waited upon the ofice from which the 
t runk was stolen, and was familiar with the locality and with 
the habits of the prosecutor; that he was at the time in the 
service of one Gapehart, a mile and a lri~lf distant, and very 
frequently visited t119 prosecntor's premises, on which lliv f h e r  
and brother lived. In  the tnontli of December following the 
larceny. the prisoner passed to one Charles, for sn~al l  bills, n 
new fifty dollar bill, of' the same Exchange Bank of Norfolk, 
a t  the same tirrle cautioning Cllarles not to use his name when 
p a s ~ i n g  off this bill, and that the prisoner left the county the 
next day for Raleigh. The  evidence of the prisoner'c; acts and 
declarations as to the Ffty dollar bill, was objected to by him, 
and cormtitutes his first exception. 

It was also proved by the State, tlist the prisoner had no 
means but his labor, and that he had received for his labor, 
in 1874, but about thirty dollars. This testimony was objected 
to by the prisoner, and its admission rnakes h ~ s  second excep- 
tion. The  prisoner offered to prove that one Bryant, who, 
together with other laborers, worked on the prosecr:tor7s farm 
at the time of the larceny, was familiar with the locality, and 
had waited upon the prosecutor's oftice iu  the year 1873, and 
also that said Bryant, who then lived on the farm mas seen 
two hours after the larceny, the same night, to enter the grove 
of the prosecutor, in whicli was his house, by the least fre- 
quented of two paths leading there. T!iis evidence was ob- 
jected to by the State and ruled out, snd its rejection consti- 
tntes t h e  third exception of the defendant. 

The  first two exceptions are clearly untenable. In  a case 
turning wholly upon circutnstantial evidence, the acts, declara- 
tions and opportunities of the prisoner were competea~t, be- 
canse they were the acts and declaratious of the prisoner him- 
self, who was on trial, and to exclude them would be to destroy 



46 IN THE S U P R E X E  COURT. 

the very foundation 11por1 which criminals may be convicted 
upon circnmstantial testimony. 

The  third exception seems to be equally untenable, as has 
been decided in the leading case of State v. B n Y ,  4 Dev. 328, 
follo\~-ed by tlie State r. Duncan,  6 Ired. 236, and State v. 
If%&, 68 X. C. 158. 

Bryant's guilt or innocence was not necessarily connected 
with the gnilt or innucence of the prisoner. The  crime 
charged upon the prisoner might be so readily committed by 
many as by one-both might be gnilty with entire co~~sistency. 
Proof of tho guilt of Bryant wonld, t h e r e f ~ e ,  cot tend, in the 
least, to establish the innocence of the prisoner. The confes- 
sions of I3ryant establishing his own gnilt, or even a jridgment 
agaiust him upon the plea of guilty, would not be competent 
evidence for the prisoner. The  same principle extends to the 
acts as to the declarations of Erya:~t,-they are all the acts and 
declarations of a third person not on trial, and are excluded as 
res inter alios act/l. unless rnadc competent by other direct evi- 
d e n x  connecting Gr.yant wit!i tlie coqms clelicti. Testimony 
to any part of the res ge.stm, constitnting Bryant's alledged 
gnilt, wonld have been conlpetent and relevarit, bnt the pris- 
oner offered no evidence of the Bind. If Bryant had been on 
trial, tllesc! acts of his wonld have been competent against him, 
bccansc they were his acts, bnt he was a stranger to the matter 
in dispute here, and his acts cannot be admitted in  evidence 
for or against a third party. 

An exception was also made to the regularity of the verdict. 
The  jnry came into Conrt, in the absence of the counsel, and 
announced as their vcrdict that they found the prisoner guilty of 
the larceny of the fifty dollar bill ; when the Court informed 
them that the pr isone~ was not indicted for stealing the bill, 
but the trunk ; whereupon they retired to their room, and after 
consideration, came into Conrt and in the presence of the coun- 
sel of the prisoner. rendered a verdict of guilty of the larceny 
of the trn~lli ,  as cliargcd in the indictment. The  objection is 
without force. The  verdict offered was not received or re 
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corded, nor the jury discharged. The whole matter was still 
i n  the breast of the jury, and it was entirely competent to cor- 
rect an inadvertence so as to make the verdict responsive to 
the indictment. Thcjr certainly did not intelid to acqnit, b u t  
to convict the prisoner, and 11e has no jnst cause of co~np!aint. 

There is no error. 

G. L. V IXBURNE v. BATTLE BRYAN 

An execntion debtor is entitled to damages to the amount of all loss 
sustained by reason of thc failure of n sheriff to  perform the duties 
n hich the Ian, requires him to perform. Therefore whele a sheriff, 
haring an execution in his hands against A, sold a lot or parcel of 
land belonging to A, under execution, and failed to s e n e  upon him 
the n-ritten notice required by law to be served upon the owner, be- 
fore the sale of land under execution: Held, that it  was error to  
charge the jury that the plaintiff was only entitled to nominal clam- 
ages, unless he proved that the property sold for less than it  would 
have sold for if the notice had been given: Held f w t h e ~ ,  that it  was 
error to grunt a new trial on the ground that the damages are exces- 
sive, when the evidence showed the actual amount of damage, and a 
verdict was rendered accordingly. 

CITIL ACTION for damages, tried before Jloore, J., at Ju ly  
Term, 1874, ~ D G E C O ~ \ I B E  superior court. 

The plaintiff alleged that on the 15th day of February, 1873, 
Stern $ Goodman obtained a judgment againsc him, before a 
Justice of the Peace, for $15.25 and cost. 011 the 15th of 
Febrnary, 1873, a$. fa. was issued on said judgment, and de- 
livered to the defendant, who was theu the duly elected and 
qualified sheriff of Edgecornbe county. On the 20th day of 
April, 1873, defendant offered for sale under said execntion a 
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portion of the real estate of plaintiff, to-wit: a lot in the town 
of Tarboro. Defendant negligently f d e d  to serve on the  
plaintiff n copy of his advertisement relating to the sale of said 
real e ~ t a t e ,  ten days before t!~e sale thereof. Defendact failed 
to advertise said real estate. thirty clays before the sale the~eof ,  
as required by law. Said real estate, owing to tho negligence 
of defendant, sold ftJr a sun1 greatly below its ralne. 

T h e  defendant denied failing to serve a copy of the  adcer-  
tisement of d e ,  and also the  failurc to advertice said rezl ec- 
tate thirty days bef'ora the day of' sale. Defendant also alleged 
t h t  said real estate Xras fairly sold to the highest bidder, and 
whether or not it brought its value, defendant was not i t  t'aillt. 

T h e  following issues were submitted tc  the j u r y :  
1. Did the defendant Brj-an give the plaintiff Winburne the 

notice required by law Z 
3. If he did not, what was the  amount of damages Z 
T h e  plaintiff was introdnced as a witness in his o ~ n  belialf, 

and testified as follom : 
T h e  defendant, as slieriff, had an execution against me for 

about $20. On Sundaj beibre Court, he  sent me  a paper by 
the  jailor. J laid it don n without reading it, thinking it n-st 
about some work done in the jail, abont which there had been 
a controversy. T h e  next day Mr. Odenheimer came to my 
house and told me the sheriff !lad snld r i~y  lot. J then esam- 
ined the paper, and found that i t  was R notice that  he should 
sell my  property that d:ty. rpon cross examination the plain- 
tiff teatiSed : Several weeks bef'o~e Cunrt, Bryan came to my  
house. I was sick in  bed, and had been nearly dead. J Tras 
then gett ing better. H e  asked me for the  debt. I told h im 
w!~en I got up I would attend to tfie matter. He did not say 
h e  s1io:ild aclver~ise and sell my property. EIe never did tell 
m e  so. I did not know i t  until X r .  Odenheirner told me my  
lot m s  sold. 

Wiilinrn M. Pippin,  a witness for the  plaintiff, testified as 
follows: I happened to be near the  Court home on Monday, 
and heard the sl~eriff crying the  Winbnrne lot, about a dozen 
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persons standing around. I went up and asked if Winburne 
knew it. The sheriff said he did. I bid off the lot at $177. 
Others also bid. The lot is worth at  least $325. I was offered 
$400 for it, on time, one.fourth cash. On cross examination, 
witness testified as follows: I let Winburne have i t  back, by 
paying me $100 profit. I con~idered it a concession. 

Defendant testified as follows : About five weeks before sale, 
I wetkt LO Winburne's house and told hirn I shorrld advertise 
and sell his property. I was going to New York in a few days. 
E met Winburne on the street about two weeks before Court, 
and told him I had advertised and should sell his property at  
Court. Eight or niue days before Conrt, I gave the jailor-no- 
tice to serve on Winburne. On cross exlmination, defendant 
testified : Winburne had been very sick, but was able to get ont 
two or three weeks before Court. 

Jailor testified : I gave the notice to plaintiff on Sunday 
evening before Court. I did not tell him what it was, only 
that Bryan sent it. 

The plaintiff was recalled, and testified as follows : The zon- 
versation on the street, was about the work in the jail. Sryan 
did not tell me he had advertised and would sell my property. 
Had been able to walk out two or three weeks before Conrt, 
but had a relapse just before Court. 

His IIonor charged the jury that plaintifl was only entitled 
to nominal damages, unless the property sold for less than it 
would have sold for if the notice had been given ; that the 
damage must be the direct result of the want of notice, and 
that the plaintiff must prove that. 

The jury found the issues in favor of the plaintiff, assessing 
the dan~ages at $100. 

There was a motion for a new trial, on the ground that the 
verdict of the jury was contrary to the weight of the evidence: 
on the question of damages, and that the damages were exces- 
sive. 

Plaintiff's counsel resisted the motion on the following 
grounds : 

4 
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1. A11 the evidence snpports the verdict. There is ao evi- 
dence upon which the jury conld have given less. 

2. I t  is not necessary to prove that the damages resulted 
directly from failnre to give notice. 

3. If i t  is necessary, then the proof of fkilure togive notice, 
and the damages, justified the jury in the inference that the 
damages did d~rectly result from the failure of notice. 

The Court allowed the motion, and the plaintiff appealed. 

Y e w y  and IiOwilrd, for appellant, insisted : 

1. An appeal is allowed from an order of a judge granting 
a new trial, which involves a matter of law or legal inference. 
C. C. P. secs. 299, 236, par. 4. 

2. There was error in granting a new trial. 
(a) His Honor was mistaken in the rule of damages. The 

statute, Bat. Rev. chap. 44, sec. 14, requires a written notice 
to the plaintiff, to apprise him of the particular property to be 
sold. 

(b) There was no evidence to rebut the presumption that 
the damage sustained by plaintiff was caused by the defen- 
dant's negligence. Jenkinsv. Troutrnan, 7 Jones 169 ; Eedge- 
wick on Dam. 509,518. 

No connsel coqztra in this Conrt. 

PEARSON, C. J. The defendant was in default, by failing to 
give the written notice which the law made it his duty to give, 
and the plaintiff was entitled to be indemnified for all loss he 
had snffered by reason of this default. 

W e  cannot concur with his Donor in the opinion that the 
plaintiff was only entitled to nominal damages unless he 
proved that the property sold for less than it would have sold 
for, if the notice had been given. Non, constat, that the pro- 
perty would have been sold it' the defendant had performed 
the dnty required of him by law. On the contrary it is almost 
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an.irresistible inference f r cn~  the evidence. that the plaintiff 
would have satisfied the execntion and prevented a sale, if he 
had received the required notice, and this is the very purpose 
of the statute. The execntion was for only about $20, the 
land was worth $300 in cash-plaintiff a short time after sale 
gave the purchaser $100 for his bid-that i ~ ,  paid up the 
execution cost and $100 over and above ; and so he had the 
ability and would of course liave satisfied the execntion and 
stopped the eale if 11e had received notice. 

The plaintiff ia out of pocket '$100 over and above the 
amount of the execution, by reason of the default of the de- 
fendant, and why he should not be indemnified to that extent, 
we are unable to conceive ; indeed we incline to the opinion 
that the jury might have been jnstified in going farther and 
making some allowance for the inconvenience of being com- 
pelled to raise $100 extra, when, had the defendant done his 
duty, $20 would liave answered ; to say n o t l h g  of tho fact of 
his being obliged to beg the pnrchaser to let him have back his 
lot, at that loss, or of the aggravating circnmstarice that the 
plaintiff was sick, taken with a relapse, and on the point of' 
death, which incidents tend to move creditors and officers to 
give indulgence to debtors, and would seem to aggravate the 
default of the officer in forcing 3 gale without dne notice. 

W e  think the arnount cf damages found by the jury not ex- 
cessive, and his Honor erred in granting a new trial on that 
ground. 

I PEE CERIAM. Jr:dgrnent according to verdict in Court be- 
Bow. 
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ALEXANDER S. ItOWLL4ND v. THOMAS J. JONES. 

In eases of bnilnlent, what is due care is a question to be decided by the  
Conrt. Whether the Imil~e has exercised such care is a question to be  
8lecidccl by the jury. Therefore A brought an action against 
J3 to recover the value of a horse. hired to B: Held, That i t  was not 
error for his Honor to  charge the jury " that i t  mas for the jury to ssy 
fro111 the evidence whetlier the defendant had exercised that care 
which a prudent man would have used with his own property." 

CIVIL ACTION to recover the value of a horse, tried before 
Clark, J;, at. Fall Term, 15'74, ROBESON Superior Conrt. 

All the facts necessary to an understanding of the case are 
stated in the opinion of the Conrt. 

There was s verdict and judgment En favor of the plaintiff, 
and the defendant appealed. 

W. .iKcL. McIlay, for the appellant. 
A7. A. McLean and &itch, contra. 

READE, J .  The defendant hired of tlie plaintiff a horse atid 
buggy and driver to go from 1,. to F., a distance of 33 miles, 
which he traveled in seven hours and a half, on a very hot day 
in September, and the horse was overcome with heat and died. 

The defendant asked his Honor to charge, that there mas no 
negligence as to make him liable. IIis IIonor declined ; 

but charged that it was tor the jury to say from the evidence 
6 6  whether the defendant had esercised that care which a prn- 
dent man would have nsed witli his own property." 

W e  think this charge was right. What is due care is n 
cluestion for the Court ; and his Honor correctly defined it to 
be ' L  the care which a prudent man would take of his own." 
Whether the defendant took such care depended upon tlie 
&ts which the j u r y  ~honld find. A P ~  the jury found that 
he did not. The facts are not stated in detail ; and at thr: first 
blllsh it does not seen] that 33 miles in seven lioars is hard 
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driving. But then tlic condition of the road, the supply of 
water, kc., make a great difference. Deep sand, no water, a 
heary load and a hot sun may have exhansted the horse. The 
testimony was that he was "overcome with heat and died next 
morning." And the jury firid the fact that the defendant did 
not take the care which a prndent man would of his own. 

Therc is no error. 
Pes, C~RIAM. The judgment must be afirrned. 

C. W. SKINNER a. WILLIAM IIETTRICK and JOHN HETTRICK. 

Albemarle Sound being a navigable water, is not subject to entry; but 
every citizen of the State has the liberty and privilege of fishing 
therein. 

While the owner of a beach has the right of drawing his seine to tlrat 
beach, in  exclusion of others, yet he cannot acquire the sole right of 
fishing in a certain portion of the waters of the Sound, independently 
of all others. 

T o  constitute a several fishery, there must be a right of soil; which no 
person has in  Albemarle Sound. At comnlon law, there could not be 
rt several fishery in  a navigable stream. 

The  regulation of the right of fishing in navigable streams is a proper 
subject of legislation, and has been treated as such i n  this State, by 
acts establishing "lay days l1  and the like. 

{The cases of Collins v. Benbury, 3 Ired. 277 ; Surne v. Stwe, 5 Iwd. 118 ; 
Ward v. Willis, 6 Jones, 183, cited and approved.) 

CIVIL ACTION and applicatioin for an Injuuction? heard before 
E w e ,  J., at the Fall Term, 1874, of CHOWAN Superior Court. 

The folloailip are the material facts, as trtln~mitted by h i s  
Honor to this Court, as a statement of the caw : 

The  plaintiff is the owner of a ten year lease of a fiehery on 
Albemarle Sound, known as Long Beach Fishery, and began 
to repair his beach, windlasses, &c., sometime in the summer 
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of 1874. H e  fishes a seine about 2200 yards long, and lays i t  
out abont a mile from the shore, in the direction ---, up 
and down the sound. 

In repairing tlie windlasses, the plaintiff placed them om hio 
own land in the same positiotl furmerly occupied by thetn ; and 
in the management of his fishing operations, the same custom 
prevails now that has existed since the establishment of the 
fishery many years since. 

When the wind and tides prevail from tlie East, the seine is 
shot down the sound and across a straight line from the line of 
plaintiff's land, so as to counteract the wind and tides and to 
allow for the drifting of the seine up the sound ; and when the 
wind and tides eet from the West, e converso. 

TIIO defendants, in 1813, purchased the Snow Hill place, 
which adjoins the Long Beach Fishery on the West ; and i~ 
February began to drive a line of stakes in the sound opposite 
their !and, and running perpendicular toand more than a mile 
from their beach. The stakes were about thirty feet long and 
from six to eight inches in diameter-driven solidly in the 
sound with a pile driver. To them were attached what are 
known as " pond nets" or '( Dutch nete." These stakes were 
within half a mile, (about six hundred yards,) of the extreme 
Western windlass of the plaintiff; and were it permanent ob- 
structior, in the sound. Elis (the plaintiff's) seine on one oc- 
casion drifted against and became entangled with the stakes 
and was badly torn. 

At  the time the defendants were driving the stakes, the 
plaintiff urged them not to do so, stating the damages wllich 
would result to his seine, and off'ered of himself to remove 
the stakes already driven, and to assist tho defendants to drive 
their line of stakes more to the Westward, opposite their own 
land acd beyond the reach of the p!aintiff's seine or that of 
any other person. To this one of the defendants replied that 
L L  he had a right to fish anywhere in the sound ; if his " (the 
plaintiff 's seine runs into my net, it may tear the seine, but 
will not hurt my net." The defendants afterwards drove 
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down a similar row of stakes to the East and near to their nets, 
as fenders, and to which the nets were attached ; some of which 
stakes were in twenty foot water. 

I t  was etated by the witness, Joshua R.oberts, who owns and 
fishes the fishery to the East of that of the plaintiff's, that his 
(the plaintiff's) fishery was fished this year in the usual man- 
ner;  and that the seine of thst fishery, as of all others on the 
sound, would sometimes be drifted by wind and tide from one- 
half to three qnarters of a mile np or down the sound, accord- 
ing to the prevalence of thc wind or current ; that there m7as 
plenty of fishing ground for defendants farther to the West of 
plaintiff's, and opposite the defendants' shore, where the de- 
fendants could set their nets withont any interference with 
plaintiff '8 or  m y  other seine. 

I t  was also in evidence that the defendant, John Hettrick, 
came, on the 14th of March, to the witness's fishery and stated 
that he, Hettrick, had just seen the plaintiff, and had agreed 
to remove his nets further from the plaintiff's : that he had 
put them there supposing the plaintiff to be unfriendly to him 
and desired to prevent his fishing on the North side of the 
sonnd; but being now satisfied that he was misinformed, and 
that i t  damaged the plaintiff, he intended to remove the stakes ; 
but they were not re~noveJ until taken away by the Sheriff, 
since which time the defendants had re-set then1 further to the 
Westward of the plaintiff. 

I t  was further stated that after the act of the Legislature 
was passed, (making it a niisdenieanor to set a Dutch or pond 
net within one-half mile to the Eastward or Westward of the 
outside windlass of any fisherj, &c.,) the defendants were duly 
notified of its passage and of its provisions by the sheriff, and 
that the plaintiff offered to remove their net stakes ; that the 
defendants again refused to remove them or canse them to be 
removed, and threatened ta drive another row of stakes directly 
in front of plaintiff's shelter on his beach, or at his centre 
stake. This was anterior to the passage of the act before re- 
ferred to. On the 31st of March and 1st and ad days of April, 
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the Sheria of Uhowan, in obedience to the order of the Court 
removed at the expense of the plaintiff all the stakes and nets 
of the defendants, which were within one-half mile of the outer 
Western windlass of the  plaintiff"^ fishing beach. Ae long as 
the stakes and nets were within one-half mile, there was con- 
stant danger to plaintiff's seine, and he was prevented from a 
free use of the sound for fishing, i n  the event of strong tides 
or winds. 

The plaintiff's outlay in fishing operations was from $15,000 
to $20,00Oper amurn, and the receipts generally from $20,000 
to $30,000 annually, at that and other similar fisheries on the 
sound. 

The defendants claim that their property in land and fidiing 
material is worth $5,000. For the defendants i t  was also stated 
that since the removal of their stakes and nets, the seine of the 
plaintifl' has been torn, as i t  was before removal. To this 
plaintiff replied, and proved that the seine became entangled 
irl ;t lost anchor in the sound and was thus damaged. 

O n  the hearing the defendant nlored to dissolve the injunc- 
tion, which was refused, and the same continued until the 
hearing. 

From the foregoing order the defendants appealed. 

Smith cg Strong, for appellants. 
Mzrllen and Boore and Gilliam & Pruden, contra. 

SETTLE, J. The plaintiff having commenced an action 
against the defendant to recover damage8 for obstructing  hi^ 
right of fishing in Albemarle Sound, obtained an order from 
the Court restraining the defendant frotn setting Dntch or 
pond nets in the sound except upon such conditions as are 
imposed by the act of 1874-'75, chap. 115. A motion to dis- 
solve the restraining order was refused, and the injunction 
continued to the hearing of the cause, from which order the 
defendants appealed to this Conrt. 
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The bare statement of a few general principles will be snf- 
ficient to decide the question involved. 

1. Albemarle Sonnd, beiug a navigable water, is nut subject 
to entry, hut every citizen of the State has the liberty and 
privilege of fishing therein. 

2. While tlie owner of a beach has the right of drawing his 
seine to his beach, in excl~sion of others, yet hocannot acquire 
the sole right of fishing, independently of all others, in a cer- 
tain portion of the waters of the sound. 

3. To constitute a several fishery there must be a right of' 
soil, which no person has in Albemarle Sound. 

4. At common law, there could not be a ~everal  fishery in a 
navigable stream. 

5. The regztlation of the right of fisliing in navigable 
streams is a proper subject of legislation, and has been treated 
a& such in this State, by acts establishing lay days, and the like. 

Apply these principles to the case a t  bar. The defendant, 
by driving stakes for a mile and a quarter into the sound, made 
an exclusive appropriation to his own me  of that portion of 
the sot~nd embraced within his pond, and materially inter- 
fered with the common right of fishing, as it had been enjoyed 
by all those operating the Long Bcach fishery for many years. 

The winds and tides had alwajs, duriug the fishing season, 
drifted the ~ e i n e  of the plaintiff over a portion of the ground 
which was er~closed within the defendant's pond. And while 
the right of the defendant to fish over tlie same, or any other 
ground, is fully recognized, yet he had no exclusive and several 
right of fishing in that or ally other portion of the sound. 

Shults on Aquatic Rights, 24 Law Lib., p. 100, says: 
"Whatever opinions may be formed or whatever argnments 
may be advanced, in regard to a fishery in public streams being 
a royal franchise derivable fiom the crown, and claiming exclu- 
sively by grant charter or prescription, they must, we conceive, 
yield to the plain and incontrovertible fact adrerted to by our 
earliest, as well as our modern writers, that every subject of 
common right may fish i n  the sea and i n  navigable rirers, un- 
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less restrained or prohibited by the local usage of any particn- 
lar place.?' And lie adds " that such a private appropriation 
of fishery authorized by grant in a navigable river being in- 
compatible with the public right, cannot exist in law." This 
is broad grouncl, which we need not occupy for the purposes of 
this case. 

W e  are of opinion that the plaintiff is entitled to have the 
defendant elljoined from appropriating, exclusively to his own 
use, any pcrtion of the waters of the sound, without calling 
to his aid the act of 1874-'76, which has already been re- 
ferred to. 

W e  will remark, however, that we think the Legislature had 
the right to pass the Act under its power to reyulate the right 
of fishing; and further, that the objection to the act, as being 
ex post fado, can avail notl~ing in this action, for while it may 
be SO in so tar as it rnakes the past act of setting and fishing 
any Dutch or pond net a misdemeanor, j e t  for the r~zain pur- 
poses of the act, to-wit, the regulation of fishing i n  Albernarle 
Sound, it is ndt open to the criticism made by the defendants. 
Collins v. B a n h r y ,  3 Ired. 577 ; ColEir~s v. B e d u r y ,  5 Ired. 
118; I h r d  v. TVilL.is, 6 Jones 183. 

T l ~ e  judgment of the Superior Court is afirlned. 
Let this be certified, SLc. 

PER CURIAN. J ndgment afiirmed. 

F. C. XILLER v, DAVID PARKER, and others. 

It is error to grant an injunction without requiring the plaintiff to give 
the bond required by C. C. P., sec. 192. 

(Slec7ge v. Blzme, 63 N. C. Rep. 47; Hirsh v. Whifeheac7, 65 N. C. Rep. 
516 cited and approved.) 

PETITION for an injunction, tried before E w e ,  J., at Cham- 
bers in PERQUINANS connty, Apri.1 ltith, 1875. 
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The plaintiff instituted a~ action against the defendants upon 
certain notes secured by deeds in trust, and moved the Court 
for an order restraining the defendants from selling the real 
estate conveyed by the trnst deeds, widera prior deed in trnst, 
nntil the equities of tlie several parties might he adjudged. 
As the case was decided in this Court upon a rnle of practice 
it is nnnecessary to state the facts fnrther than set forth in the 
opinion of the Court. 

The  Co~zrt below allowed the motion for an injunction, and 
the defendants appealed. 

Smith & Strong, for appellant. 
.L A. Zoore, contra. 

BTNUJX, J. The case is here on the appeal of the defend- 
;tot from the order of the Court below, granting an injnnction 
to the hearing. 

The objection i~ raised that the order of injunction was ir- 
~.egnlarly made because no tindertaking was required by the 
Court or given by the plaintiff preliminary to the order; and 
for that irregularity a motion is now made by the defendants. 
to vacate the order of injnnction. 

The objection ie well taken and in apt time. The statute, 
U. C. P., section 192, is peremptory : "Upon granting an order 
for an injnnction the Judge shall require, as a condition precc- 
dent to the issuing thereof, that the clerk shall take from the 
plaintiff a written undertaking, with sufficient sureties," &c. 
The Court, therefore, is not at liberty to disregard a mandatory 
statute of great importance in the due administratio11 of justice, 
and which was intended for the protection of parties against 
the abnse of the process, when the objection is proper!y bronght 
to tlie attention of the Court. Sledge v. ~ l d n e ,  63 N. C. Rep., 
274; Hirsh v.  TVhitehead, 65 N. C. Rep., 516. 

On the argument here i t  was suggested that the undcrtalring 
tnight bs filed in this Court, in which case the Court would 
not vacate the injnnction order on that acconnt. The case of 
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12icltardson v. Baumm. 65 N. C. Rep., 152, gives support to 
this s~ipgesrion, but as the undertaking has not been filed or 
tendered here, tlie effect it worrld have upon the motion to 
vacate, cannot Le considered. 

As t l ~ e  ordtlr appealed from will be reversed and tlie case go 
back tbr further proceedings in the Conrt below, it may be 
proper tu snggest that the causes set forth as the ground 
for the irljuoction seem to be insufficient. I t  cannot be pre- 
tended that the leqal rights of creditors can be made to depend 
up011 seasony crops or tlie money market. For aught we 
know all these may be more unpropitious i n  the fall than they 
now are, and the plaintiff's condition worse. Nor is tbe sol- 
vency of the trustee, uf itself, a sufficient cause for an injunc- 
tion ; but tlle non-residence of the trllstec is a sufficient came 
for his removal and the substitution of another trustec; for 
where the dietribution of the fnnd is in dispute, t l ~ e  trimtee 
~ I i o d d  be within the jurisdiction, and under the coutrol of the 
Court. So also, if it is suggested and made to appear that loss 
find injury are likely to befall a party i n  interest from the con- 
duet or qualification of the trnstee lie will be removed from 
his ofice. 

As all the parties in interest are before the Conrt, it is sug- 
gested that a sale of the land should be made, under the direc- 
tion and by a trustee appointed for tlie purpose, and in such 
lots as will yield the most money. A reference can then be 
made as to the proper disbursements of the proceeds of sale 
and on exceptions to the J eport filed by the parties aggrieved, 
their rights will be regularly prescntcd for the decision of this 
Court. 

The interesting questions raised by the different modes of 
probate and registration of tlie two deeds of trust are not 
withont dificultS: but are not  ow properly before us. 

PER CURIAM. Order vacated and case remanded. 
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RIGHTON, Receiver, v. PRUDEN, Adm'r. 

S. A. RIGRTON, Receiver of JOHN BOND, v. WN. D. PRUDEN, 
Adm'r of H. A. BOND. 

Those creditors only, are entitled to the benefit of Supplementary Pro- 
ceedings under the Code of Civil Procedure, who bring themselves 
within the provisions of the statute, by instituting such proceedings 

Therefore, where A obtained a judgment, and alone instituted Supple- 
mentary Proceedings agalnst B, and a Reciver mas appointed, and be- 
fore he filed his bond B paid off the jud,gnent, and the Receiver having 
afterwards filed the requisite bond, brought suit against one C: Held, 
that by the payment of the judgment by B, the Receiver was functus 
o$icio; and that i t  was error in  the Court below t o  allow the pleadings 
to be so amended as to make other creditors parties plaintiffs. 

(The case of Rowlnnd v. Cwdner, G9 N. C. Rep. 53, cited and approved.) 

SUPPLEMENTARY PROCEEDINGS, under the provisions of the 
Code of Civil Procednre, see. 266, heard, ~lpon a motion t o  
amend the pleadings and inake new parties, before his Honor, 
Judge &we, at the Spring Term, 1875, of CHOWAN Superior 
Court. 

The facts pertinent to the point decided in this Court at  
this term, are snfficiently stated in the opinion filed by Justice 
BYNUM. 

The plaintiff having moved to make othere than those 
originally named in the pleadings parties to this proceeding, 
and his Honor having allowed the motion, the defendant ap- 
pealed. 

Gilliam & Pruden, for appellant, cited 15 How. N. Y- 
Rep. 19 ; Ibid, pp. 10, 17, 365 ; Voorhies' Code, 557 ; and 
argued, that to terminate Proceedings, the whole debt, princi- 
pal, interest and costs must be paid. This terminates it. 17 
Abott, 315; Vor. Code, 558, note c. 

Presumption of paytnent discontinne~ Special Proceeed- 
ings. 24 Howard, 135; Tor. Code, 503, note m. 

Other parties must positively inake themselves parties of 
?word before they can take part in proceedings. 21 How, 
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469; Vor. Code, 572. They can only malie themselves par- 
ties of record, by instituting Special Proceedings; fur they 
.cannot be made plaintiff's, as only the Receiver can sue. 

A Receiver under our statute, represents only those judg- 
ment creditors who institute special proceedings. I n  N. T. 
i t  is different; he represents a l l  creditors. 

Jno. A. illoore, contra, snbuiitted : 

(1.) The Receiver was appointed for the b e d i t  of all the 
j ndgmen t creditors who had unsatisfied executions, and had 
commenced proceedings to enforce their collection. They 
were snbstantially parties, as they filed notice of their claims 
immediately upon the appointment of the Receiver. ( P a d ' s  
v. Sprinkle, 64 N. C. 637.) Why begin supplementary pro- 
ceedings, when they would have to stop as soon aa he  was ap-  
pointed, in Norjleet v. Bond, or at all events would have to 
consolidate their suits '4 

(2.) The fact that it was satisfied before the filing of the 
bond can have no effect, as the property vested in the Receiver 
before the bond was filed, and even if it had never been-(eee 
the order in Nor-eet v. Bond.) The property being in CUP- 

todia tegis, remained so for all the creditors. 
(3.) The objection comes too late, as tliey should have de- 

murred in the beginning, stating the several causes of dc. 
rnurrer. 

(4.) The a n i e ~ ~ d m e n t  asked for was merely to f'acilitate j a s -  
tice ; in which case the practice is very liberal. C .  C. P., sec. 
132 ; B u l l a r d  v. Johnson, 65 N. C. 436 ; Bramer  v. Huwkins, 
Ibid, 645 ; Sudclerth r. BcL'ombs, 67 N. C. R. 353 ; Carldon 
v. Byers  71, N. C. R. 331. 

(5.) This point is res adjudicata-see B o n d  r. Bond,  69 
IS. C. R. 97; Skinner v. MaxweZl, 68 N. 0. 400. 

BYNUM, J. Before Xovernber, 1870, James E. Norfleet, as 
execntor, recovered a jridgmerlt against Jolin 12or,d, upon whicli 
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an executioli was issued and returned unsatisfied. He then 
instituted supplementary proceedings, under the provisions of 
0. C. P., sec. 266, alleging as the ground thcreof, that Alex- 
ander H. Bond was the fraudulent assignee of certain bonds, 
&c., which were the property of John Bond, the debtor. 

On the 26th November, 1S70, the plaintiff, Righton, was 
appointed, in this supplementary proceedings, the receiver of' 
the property of John Bond, the execution debtor, with power 
to sue for its recovery. Before the appointment of tile receiver, 
other creditors obtained judgments agair~st John Bond, and 
issued executions, which a l s ~  had been returned unsatisfied, 
but they had not instituted supplementary proceedings there- 
on. As soon as the receiver was appointed, he had notice of 
t h e  other judgments. 

On the 26th November, 1870, after the appointment of the 
receiver, but before he gave bond or qualified as such, the de- 
ferldsnt John Bond, paid the Norfleet jndpnlent, and satiefac- 
tiori thereof had been entered of record. 

After the Norfleet judgment was thus satisfied, the plaiutiff' 
filed his bond and was qualified as receiver, and instituted 
this action against the defendant, A. H. Bond, the alleged 
fraudulent assignee. These are the factsas tliey appear by the 
complaint and answer and case stated. 

At the Spring Term, 1875, the plaintiff Righton, moved to 
anlend the pleadings, by joining the other judgment creditors 
as parties plaintiff. This was resisted by the defendant, but 
was allowed by the Court, and the defendant appealed to this 
Court. 

As Norfleet was the plaintiff and creditor in the action 
wherein Rigliton was appointed receiver, and as these proceed- 
ings were instituted by Norfleet, for the single pnrpose of get- 
ting satisfactiou on his judgment, i t  would seem too clear for 
argument, that when the judgment had been satisfied before 
the receiver began his suit, that he was proceeding without 
having a cause of action. The creditor whose suit it was, had 
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been satisfied, and was out of Court, and the receiver who was 
his instrument, went with him. 

But i t  is urged that the receiver, by virtue of his appoint- 
ment, was vested with the property of the defendant, John 
Bond, and it was his duty as the officer of the Court to obtain 
and hold it for the benefit of the other judgment creditors, 
although they l i d  not instituted supplementary proceedings. 
W e  do not think this is the proper construction of C. C. P., 
see. 266, under which this action mas brought. Those credi- 
tors only are entitled to the benefits of the supplementary pro- 
ceedings, w l ~ ~  bring themselves t~ i th in  the provisions of the 
statute, that is, aetaally institute them. These proceedings are 
unlike a credit01 '5 hill, where all having claim may come in 
and prove them, ~rhether due by judgment or simple contract, 
but they are given to those only who have' obtained judg- 
ments, had their executions issued and then made the affi- 
davit there prescribed. So that, in this case, if the receiver, 
having a cause of action, had recovered of the defendant, he 
would have held the fund for the benefit of those only who 
have pursued the property by supplementary proceedinke. I f  
the other judgment creditors had, like Norfleet, instituted pro- 
ceedings snbsequent to the executions, it would have been the 
dnty of the Judge to notice the fact in the appointment of 
the receiver who, iu that case, under the provisions of sec. 270, 
0. C. P., would have been the receiver of all who had thne 
gained a standing in Court. Having failed i n  this, they have 
no cause of complaint. 

But whether the receiver instituted this suit, with or with- 
out a cause of action, the amendment making new parties 
plaintiff, ought not to have been allowed. The receiver only 
was authorized by the order appointing him, to begin and 
prosecute an action. If the action had been properly brought 
by the receiver, the joinder of other parties would have been 
immaterial and disregardsd as surplusage. Rowland v. G a d -  
ner, 69 N. C. 53, C. C. P., sec. 95. But the receiver had no 
cause of action, and was, in effect, functzlu oflcio, by the pre- 
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vioue discharge of the judgment, and the making of new par- 
ties, therefore, was the beginning of another action in other 
rights, which cannot be done in this way. 

There is error. 

PEE CURIAN. Judgment reversed and the action dismissed 

J.  C. L. HARRIS. Solicitor, e.7: parte. 

One who has been convicted of murder, and is under sentence of death, 
is a competent witness; and the Solicitor for the State is entitled to a- 
h h e a s  corpus to  bring such condemned prisoner into Court, for the 
purpose of testifying before the graud jury. 

Chapter 54, sec.140, Bat. Rev. applies only to parties 
and not to  the State. 

(State v. AcZair, 68 N. C. Rep. 68; State v. Gurlcmd, 

and approved. 

strictly so called, 

'7 Ired. 48, cited 

PE'III'ION for a hubeus corpus, heard before Watts, J., at 
Spring Term, 1875, of KORTIIAMPTON Snperior Court. 

The Solicitor filed the following aflidavit : 
-- * * " that Cornelius Williams is now in the jaiI 

ef' this county, having been convicted at Fall Term, 1874, of 
this Court, of the rnnrder of one Samuel Presson ; that said 
Williams appealed to the Supreme Court, and that the jndg- 
merit of this Court was affirmed. That said Williams is now 
nuder sentence of death for the said mnrder, and that said 
JVilliams is a material witness for the State i n  a case of murder 
to be enquired into by the Grand Jury  at this Term." * * 
'$#%erefore he prared that the said Williams might be brought 
into Conrt to testify, &c. 

Ilis Honor, after deliberation, gave judgment refusing the 
5 
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prayer of the petition. From this j ~ ~ d g n i e n t  the Solicitor a p -  
pealed. 

li7arl-is, Solicitor, L r  the petition, argued : 
T1:at ttie Cu:istitutioli prescribes no disfranchisement as t a  

witness. That tlic act of 1866 niukes Williams a competent 
witness; arid that  tile act of 1968, c!~ap. 116, see. 37, does cot 
bind the State. See L t d e  v. i l d a l r ~ ,  G S  N. C. Rep., 68. 

EYNLX, J. This case is governed by the decision of this 
Court  in the State v. Adair, 68  N. C. Rep., 68, which is s o  
directly in point, that his Honor  must have overlooked i t  or 
lie would hare  allowed the  motion. I t  is there held that  t h e  
act of 1868, Bat. Rev., chap. 54, sec. 40: applies only to parties 
strictly so called, and not to the State, upon the maxim t!:at 
general statutes do not birid the sovereign unless expressly 
mentioned in them. State v. Garland, 7 Ired., 5% T h e  
prisoner hy our existing law ia a con~petent witness, and t h e  
Sta te  is therefore entitled to his evidence, which may be 
procured in the  way prescribed by law. Neither the  Court 
below or this Court has the  right to presume that the  oBcers 
of the  law, chosen to represent the  public justice of the  State, 
will abnse that high trust by either an inhuman or  injudicious 
exercise of their powers. 

T h e  case does not present a fit occasion fbr the  animadver- 
sion contained in his IIonor's judgment. 

There  is error. 

PER CCRIABI. Judgment  reversed. 
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GEO. S. P. BOND and wife v, W. E. BOND, Ex'r. of A. W. ME- 
BANE. 

Where an instrument is produced and read as evidence by one party, 
the whole is to 11e read, if the adversary require it. 

This wns a CIVIL ACTION brought to  recover the value of s 
lot of brandy, tried at the Spring Terni, 1874, of BERTIE SII- 
perior Court, before his IIonor, Judge Albertson. 

On the trial before. i t  appeared that the wife of the male 
plaintiff, then Mrs. Shields, delivered in February, 1863, to a 
negro wagon driver, belonging at the time to the testator of 
the defendant, eigh ty-five gallons uf apple brandy, for which 
she charged $5 per gallon. 

The plaintiffs then offered in evidence, under the instrnc- 
tions hereinafter noticed, the following account and note, 
proved to be in the hand mritinq of the testator of the defen- 
dant, viz : 

" MRS. SHIEI~DS, 
To A. W. MEBANE. 

1866. 
.... Feb. 3. To 12  yards Mohair plaids, @ 40c..  4 80 

" S yards Calico, @ 30c.. ............ 2 40 
" 10 yards Cotton, @ 40c.. ........... 4 00 

$11 20 
I think you charge too much for your brandy. I think $3 

is a large price for it. 
Yours respectfully, 

A. W. MEBANE." 

Of this the plaintiff' offered to read the date; omit, and not 
oeer in evidence the account and its items, and to read the  
note concerning the price of the brandy. To  this, the defen- 
dant objected, and insisted that the whole paper, if any, must 
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be offered in evidence. His Honor overruled defendant's o b  
jection, and perrnitted the plaintiff to read that portion of the 
paper before alluded to, and to omit the balance ; a t  the same 
time informing the defendant, that he  was at  liberty to read 
the omitted part of the paper to the jury, but by doing so, he 
would make it  his evidence. Defendant excepted. 

T h e  defendant oEered other objections to the  plaintiffs re- 
covery, which, not being considered in this Court, are needless 
to mention. 

Thc  jury returned a verdict for the plaintiff'. Judgment 
and appeal by defendant. 

D. C. d4 Y. 11. TEi'nston, for appellant. 
IT. Tt: Peebles, contra. 

GYR'U~I, J. Tlie defendant objected to the reading in evi- 
deuce against him, a part of the paper writing, without read- 
ing the whole. His Honor overruled the objection and 
allowed tlie plaintiff to read the part he desircld, but informed 
the defendant that he was at  liberty to read the other part, but 
that  he co~llcl off'er it only as his own independent evidence. 
There is error. It is a universal rule that where any docnrrlent 
is prodnced and read by one party, the wl~ole is to be read, if 
tlie adversary require i t ;  for unless tlie whole be read, there 
can be no certainty as to tho real sense and meaning of the 
cntire docnment. So it is a general ride, that whenever a 
party makes a ~ ta te r r~cn t  or admission, whether oral or written, 
wliicli ie afterwards uscd against l~irn  as evidence of the stated 
or admitted fact, the wliole of the statement or declaratioti 
must be received. I Stu13jl', 372. A party mlio reads an 
nuswer, ~nnkes the ~vliole of it evidence, and if npon excel)- 
tions taken, n second answer has been put i n ,  the defendant 
may insist upon having that read to esplain what he swore i n  
ellc first. 2. AT. P., 3 1 Stark, 201. 

There is notliing in this case, to take i t  out of these general 
I~rinciplee. If the part of this writing, offered in evidence by 
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the plaintir, tended to show that the defendant got the brandy, 
the itemized account against the plaintiff, in the same instrn- 
ment, which the plaint8 refused to read, was evidence of a 
set off to that amount, or what mas of more importance, it 
was evidence tending to show that the defendant regarded the 
plaintiff' as his debtor. A t  all events, tho whole should have 
gone to the jury together, as the evidence of the plaintiff. 
The error of his Honor, consisted in holding that the omitted 
part could only be introdnced as the evidence of the defen- 
dant. 

PEX CURIAX. Venire do novo. 

SARAH H. DULA and another v. ZEPHANIAH YOUNG and C. W. 
CLARE, Adm'r., &c. 

(Duh v. You~lg, 70 N. C. Rep. 450, affirmed. 

PETITION to re-hear this case, which was decided in thie 
Court at January Term, 1874. 

The case is fully reported in 70 N. C. Rep., 450. 

READE, J. The learned argument of the counsel for the pe- 
titioner failed to satisfy ns that we had mistaken any important 
fact, or misapplied any principle of law or equity. We must 
therefore adhere to our decision, and for the reasons stated in 
the opinion of our learned brother, Justice Settle. 

There will be judgment against the petitioner for cost. 

PER CURIAM. Judgment accordingly. 
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STATE V.  BAILEY and KENNEDY. 

STATE a. JOHN BAILEY and AIJNER KENNEDY. 

A general verdict of guilty upon an indictment of two counts-one for 
stealing and the other for receiving stolen goods of a value less than 
five dollars is correct, notwithstanding the act of 1874-'75, chap. G2. 

INDICTMENT for larceny and receiving stolen goods, tried at 
the Spring Term, 1875, of IREDELL Superior Court, before  hi^ 
Honor, Judge Bitchell. 

The defendants were charged with the larceny of a pocket 
book of the value of fifty cents, and of a one dollar bill, 
(U. S. currency,) of the value of one dollar and of a two dollar 
bill, (U. S. currency,) of the value of two dollars, making the 
aggregate value of the property stolen, three dollars and a 
half, and in another connt they were charged with receiving 
the same, knowing the articles to have been stolen. 

On the trial the defendants asked his Honor to charge the 
jurg: that the Conrt had no original jurisdiction of the offence 
charged in the second count of the indictment, to wit, the re- 
ceiving stolen goode, and that they should only inqnirc whether, 
f'rom the evidence, the defendants were guilty of the larceny 
as charged in the first connt. This instruction his Honor 
declined, and charged the jury that the Court had jnri~diction 
of the offence charged in the second count; and that if they 
found from the evidence that the defendants received the goods, 
knowing them to be stolen, i t  would be their duty to find them 
guilty. 

The  jury returned a general verdict of guilty. Motion for 
a new trial; motion refused. Jndgment and appeal by de- 
fendan ts. 

Furches, for defendants, argued : 
(1.) The Superior Court has no original jurisdiction of the 

oflence of receiving stolen goods of a vdue  less than five 
dollars. Bat. Eev., chap, 33, secs. 14 and 17, page 344 ; Acts 
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1873-'74, chap. 176, sec. 13, page 261 ; State v. P e r r y  and  
Briggs, 71 N. C. Rep., 522. 

(2.) Therefore it was error for the Court to charge the jury 
that if they believed the defendants received the goods, know- 
ing them to have been stolen, they should find them guilty. 

(3.) The Court must jndicially know frorn the record what 
offence the defendant is convicted of. St& v. Wise, 66 N. C.  
Rep., 123, 124. 

(4.) How can the Court judicially know in this case whether 
the defendant was convicted on the charge of.larceny or on 
the charge of receiving stolen goods? If convicted on the 
latter, i t  was erroneous and he should to be discharged. 

Attorney General f2argrove, for the State, cited and com- 
mented on chap. 33, see. 117, Bat. Rev. ; Act of 1873-'74, 
chap. 176;  Act of 1868-'69 ; Constitution, art. IV, see. 33; 
Act of 1874-'75, chap. 62;  State v. Davis, 65 N. 0. Rep., 
299 ; State v. Per ry  and B~iygs ,  71  N. O. Rep., 522. 

READE, J. Suppose i t  was trnc, as contended by the de- 
feudant, that the count for receiving stolen goods is bad-then 
we have the case of an indictment with two counts, one good 
and one bad, and a general verdict of guilty. That is to be 
taken as a verdict upon the good count, and there may be 
j adgment. 

There is no error. This will be certified. 

PER CURIAM. Judgment afErmed. 
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?rZQRY A. BIIDDLETON o. CI-IBRLES DUFFY and wife NANCY. 

Objection, for irregularity in  the service of original process should be 
made in the first instance: Therefore, i t  is error for the Court to set 
aside proceedings against a defendant, who had appeared and over- 
looked such irregularity for two or three terms. 

This was a NOTIOX to amend the return of a sheriff, heard 
before Clarke, J., at the Spring Term, 1874, of the Superior 
Conrt of ONBLOW county. 

The following are the substantial facts as they appeared 
npon the hearing in the Court below, and which are certified 
to this Court by the Judge presiding, the counsel for the par- 
ties litigant being unable to agree upon a statement of the case. 

The motion was based upon certain affidavits as to the ser- 
vice of the original summons in the case, and npon the sum- 
mons itself and docket entries made in the progress of the 
muse. The  summons was rstnrnable to Fall Term, 1872, 
Onslow Superior Court. The sheriff had made thereon the 
followjng endoraernent : "Received September 23d, 1872, 
served September 23d, 1872, upon C11ar:es aud Nancy C. 
Duffy only." That when the snmrnons came into the hands 
of the sheriff on the 23d day of September, 1872, the sum- 
mons was against Charles Dofly, Nancy C. Dnffv and C. 
Stephens. 

Upon the return of the summons to Fall Term, 1872, the 
plaintiff struck out the name of C. Stephens, from the writ. 
No  other summons liad been issued after the one hereinbefore 
mentioned as returnable to Fall Term, 1872. Upon the read- 
ing of the affidavits filed by defendants, and hearing of the 
case, the sheriff was required to amend his return, which was 
done as follows : '' Received September 23d, lh72 ; eerved 
September 23d, 1572, upon Charles and Nancy Duffy only, by 
leaving a copy at their home with Niss Lncy Duffy, daughter 
of Charles and Nancy Dnffy, and by stating to then) the same 
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day that "I had left it there," which they both acknowledged 
as sufficient service. 

Nancy Duffy then moved to have her natne stricken from 
the ease, as she had never appeared thereto by attorney or 
otherwise, and there never had been any personal service of 
the snmmons upon her by the sheriff; and that two terms of 
the Court had passed without the plaintips taking out any 
other process against her ; and that his failure so to do, worked 
a discontinnance of the suit. 

His Honor allowed the motion, whereupon the 
appealed. 

Battle iC Son, with whom was Ilubbard, for appellant, ~ u b -  
mitted. 

If there be any irregularity or defect in mesne process, the 
defendant should take advantage of it before he has appeared, 
and when the service of the writ is irregular, but the defendant 
on receiving notice of the declaration says, " i t  is ail right; I 
will call and settle the debt and costs," the irregularity is 
waived. Tidd's Practice, 513. 

A paper improperly served should be promptly retnrned 
with a statement of the reasons for so doing. SVilEie v. GiL 
man, 13 Howard, 225. See also JfcGowan v. Leavenworth, 
3 Code Rep., 151. 

Irregularties iu  the manner of eervice Pike all other mere 
irregularities rrre waived by retaining the paper served or act- 
ing upon it. See Georgia Lum7,er Co. v. Strong, 8 Howard, 
246 ; see also Ilzcnter r. Lester, 10 Abb , 263 ; Zyers  v. Over- 
ton, 2 Abb., 344. 

Empie, contra, 

Both husband and wife were necessary parties to the action, 
as the relief songht was asked out of the separate estate of the 
wife, and the summons must be served upon her. Eckersolz v. 
Vollmer, 11 Howard, page 42; and Bowland v. Perry, vol. 
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61! N. C. Rep., 578, and authorities there cited. Section 82, 
C. C. P., directs that the snlr.mons by which an action shall be 
commenced. allall be served by delivtring a copy thereof as 
follows : 

1. If the suit be against a corporaticr~, to the President, k c .  
2. If' againat R minor, to him and also to his father, &c. 
3. If i lga i~~s t  a n  insane person, to his committee. 
4. In all other cases, to the  defendant personally. 
I n  this case there was 110 service of t l ie  Eulrlmcns personally 

upon the  defendant Nancy DufYj-. Eervice means serving tlie 
def'endant with a copy of the  process, and showing him tlie 
original, if he desires it. AZdtrsorz B. Googs r. Bunt ington,  
1 2  M. & W., 502 ; IViUinnzs v. Van. Vc~Zkenbzwgh, 1 6  How- 
ard,  page 152. 

Section 89, of the  0. C. P., directs that tlie proof of the ser- 
vice of the  snmmons, must be : 

1. B y  the certificate of the  sheriff or other proper officer. 
2. I n  case of pnblication, the affidavit of the  printer, or  his 

foreman, or  principal clerk, s h o ~ i n g  the same, and an affidavit 
of a deposit of a copy of the  summons in the  post-office as re. 
qaired by law, if the  same shall have been deposited ; or  

3. T h e  written admission of t l ~ e  defendant. 
T h e  ackt~owledgement of the  defendant, verbally, is not a 

sufEcient service. Where  the  proof of service is an admission 
by the  defendant, t he  admission must bc i n  writing verified 
and identified, so as to satisfy the  Conrt that tlle adn~ission is 
signed by the  defendwtit or with his assent ; there is no legal 
fiction by which tho Conrt is preeurnetl to know the signature 
of a party defendant who has not appc.'iccl in the  cause. 2 Hill, 
369 ; Litchje ld  v. Bzrrwell, 5 Howard, 342 ; Welsh v. I17aZke%er, 
4 Por ter ,  120 ; No?awood v. IZiddZe, 4 Por!er, 926. 

T h e  summons in this case issued returnable to  the  Fall Term, 
1872. Motion was made a t  Spring Term, 1874, to have the  
name of Nancy Duffy stricken fro111 tlle cahe. KO other sum- 
mons had been issued except the  one returnable to Fall Term,  
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9872. Where process is executed against one of the defendants 
only, and not run out against the other, this will amount to 
a discontinuatice of the snit. ikullbr.ight v. Ili'itt, 2 Dev. & 
Batt., 491 ; IIanna v. ltzgmm, S Jones, 55 ; Governos* v. Welsh, 
3 Iredell, 240. 

SB:Y~I.W, J. The application to wt  aside proceedings for ir- 
regularity diould be made as early as possible, or as it is corn- 
monly said, in the first instance ; and wlicn there has been any 
irregularity, if the party overlook it and take snbsequent steps 
in tile cause, lie cannot afterwards revert back to the irregn- 
larity and object to it. 1 Tidd Pr. 513. 

The nee of a summons is to bring a party into Court, but if 
a defendant sees proper to appear withont a summons, or upon 
a. defective summons, he thereby waives all irregularity in that 
respect. 

Here, it appears from the record, that the defendants, at the 
return term, notwithstanding tlie return of the summons by 
the sheriff, endorsed 'L too late to Irand," applied to the Court 
and obtained an order to take the deposition of one Rliodss to 
be read in evidence on tlle trial of tlle cause. However, as 
a second summons was i~sned returnable to Fall Term, 1872, 
and on it tlie s1ieriE returned " served on Charles and Nancy 
C. Duffy only," and the record at that term shows that the 
defendants appeared by attorney. A t  Spring Term, 1873, the 
record shows that tlie defendants appeared by counsel and ob- 
tained from the Court further time to file their answere. 

At Spring Term, 1874, Nancy C. Daffy moved the Court to 
strike her uarne from the action cn the ground that there had 
h e n  no personal servi-e of the summons npon her. 

Affidavits were then filed on both sides, but they all estab- 
lish the fact that the sherifF, after leaving copies of the sum- 
mons at the honse of the defecdants, with their daughter, in 
the morning, met the defendants, later in the day, returning 
home, when he infarmed them what he had done, and pro- 
posed to step from their gate to their honse, tiftj p r d s  distant, 
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and get the snmmons and serve it personaily on Nrs. Murplly, 
when she said hr? need not take that trouble, as she would ac- 
cept it as a good service. So, from 1572 to 1874, we hear no 
complaint of the summons, but at each term of the Court the 
par:ies (( take subsequent steps in the cause." Upon these 
facts we think the order of hi6 nonor  mas erroneous. 

Let this be certified, &c. 

PER CURIAM. Order reversed. 

WILLIAM L. B.LliHAJI mil wife c. ALBERT LOMSX, Guardian. 

In an action ugninst a guardinn to falsify nil nccouut of settlement, on 
the groiind of fraud receutly discovered, inasinuch as the relief 
sought might have been substantially obtained in n Court of law, the 
action became barred by the statute of limitations, after the lapse of 
three years. 

(Vhit$eW v. E l l ,  5 Jones Eq. 316;  TVhetlbev. v. TV/ler7he~, Ibid. 398; 
T n g l o ~  v. Dnzrson, 3 Jones Eq. SG ; TVteeb~ v. Pi'm, Ibid, 249, cited 
and approved.) 

CIVIL ACTION, tried before h>rl., J., at Fall Term, 1874, 
J ~ O C K I N G H A ~ ~  Superior Court. 

The following are the substs~~tial facts necess:try to an nnder- 
standing of the case as decided in this Conrt : 

The defendant, Albert Lornax, was appointed gnardian of 
the feme plaintiff (who wasat that time a ~nirior and tlnniarried) 
on the 27th day of May, 1851. On the same day he executed 
his bond and assurued the duties of guardian. 

His ward, the f m e  plaintif?, nnlrried William L. Barham, 
the other plaintif, in 1865, and mas at the connmencement of 
this action, of full age. 

The  defendant as guardian received the estate of said ward, 
amounting to the sum of one thousand dollars or thereabout. 
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A t  February Term, 1866, of the coctity conrt of Rockingham 
he reported the sum of 81,292.03 due hi5 said ward. A t  Feb' 
rnary Term, 1867, of the said Court, connmissioners were ap- 
pointed to settle with tlie defendant, as guardian of the feme 
+intiff. The commissioners reported a balance in the hands 
of her said guardian, of one tliousand one hundred and thirty- 
seven dollars and fifty-eight cents. 

The plaintiff, William L. Barliarn, received from the def'end- 
ant on the 24th day of May, 1867, ccrtaiu bonds in pajnient of 
t2ie indebtedness of the def'endsnt, to the ferne plaintiff his wife, 
and gave defendant ;r receipt in fhll, and a release of all in 
debtedness as guardian of his ward. 

This action was brc,nglit to cancel this receipt arid release and 
recover the n~norint uf' the 'umds, on the ground that tlie de- 
t'endant had fraudulently yrocnred the execution of the bonds 
~furesaid at a time subsequent to t!ia dates they bore, and that 
the ob!igor~ were insolvent at the time uf their esezntion. 

As one of several defcnces, the def'endal~t relied on the statute 
of  limitation^. Preliininary to a trial by jury, cf thc other 
issnos raised by the pleadings, on  notion by the defendnnt, the 
canse was heard upon the complaint, and the statute t.f lilnita- 
tions set u p  in the answer. 

Cpon the Ilearing, the Court gave j u d g m e ~ t  for tlie de- 
f'entlarit. From this judgment the plaintiffs appealed. 

lilu?+gee cfi Gregory, for appellants. 
Dillard cG Gibner, contra. 

RODNAN, J. Tlie only qnestion a t  present presented is 
whether the statute of limitations as applied by Courts of 
Equity, bars the plaintiff's action. 

Title I V  of C. C. P., entitled "Limitation of Actions," does 
not apply. By section 16, the provisions of the Title do not 
extend to cases where tlie right of action accrued before the 
adoption of the Code in Angust, 1865. I t  is argued, however, 
for the plaintiff', that as by sub-section 9 c;f section 34, i t  is pro- 
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vided, that in actions for relief on tlie ground of fraud, &c., 
the cause of action shall not bc deemed to have accrued until 
thc discovery of the fraud ; the cause of action in this case did 
not accrue until the discovery of the fraud, which wa3 within 
three yews before the action was commenced. Evidently this 
is reasoning in a circle. The cause of action did not arise, be- 
came the fitatnte applies to prevent it, and the statute applies, 
beuanse the cause of action did not arise. The question is to 
be governed by the law as i t  cxisted before and without re- 
ference to that Title of the Code. 

Bnt tlie q~iwtiorl as to the application of the subsection of 
the Code above vited, we conceive not to be so important as i t  
seems to h a w  1 , + ~  supposed by counsel. For  if that sub-sec- 
tion intended a ~ ~ d  is construed to introduce a new rule of law, 
its effect will be to apply the statute of limitations, to oases in 
which its application had been previouely held to be within 
the  discretion of Courts of Equity. 

2. The rnles by which Courts of Equity, independently ef 
the Code, are governed in their application of the statutes of 
limitations, may be considered settled in a general sense, 81- 
though the common dificnlty of course exists, of applying them 
properly to the particular case. 

As was said by Lord REDESDALE in Jlovendm v. Awnesley, 
2 Lch. & Lef. 630, a case which is the foundation of most of the 
doctrine found in the  books on this snbject, that Courts of 
equity, although not within the  words of the act, are within 
its spirit, and equally bound by i t  as Colirts of law, in all cases 
in which the snbject matter of the action, and the relief de- 
manded are substantially such as a Court of law would have 
jurisdiction of, although the form of relief in the two Courts 
might be diff'erent, as i t  generally is. 

T h e  same doctrine has been often repeated by the Courts of 
this State, and is too familiar to need the citation of anthority 
in its support. 

The  anthorities are numerous, that in  cases:of fraud:and:rnis- 
take the statute will not :run except from the time when thcey 
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were discovered. or by reasoriable diligence might have been 
discovered. 2 Story Eq. Jur. S. 1521-1521a. Hovenden v. 
Annesley, 2 Sch. and Lef. ubi. sup. ; Ilunter v. IIunter, 50 
Mias. 448 ; Henry Co. v. lVi)znebayo Drainage Co., 52 Ill. 299. 

Eut  the cases hereafter cited establish that this rule is not 
unlimited, or of universal application. It would be diEcnlt to 
draw from the decisions a n y  exact defiuiriun o f  the line vhich 
separates cases i n  which Courts of equity will apply the statute, 
or will reject a demand as stale, notwithstanding tho adverse 
claim originated in fraud or mistake, from those in which they 
will refuse to apply it, and will give relief notwithstanding the 

the present case falls clearly within the rule applicable to those 
in which Courts of law and equity have concurrent jurisdiction 
of the subject matter of the action, and of the relief demanded, 
and in ~ ~ h i c h  the statute is applied. When it may be difficult 
to draw a line of division between the classes of cases that ap- 
proximate and are liable to encroach on each other, i t  is the 
more important to adhere strictly to the authorities on either 
aide that go to settle that line. 

I n  Taylor r. Dawson, 3 Jones Eq. 8G, the defendant Daw- 
aon had purchased land at a sale by a trustee under a deed in 
trust to secure debts, and had obtained it by a conspiracy with 
the other defendant and certain creditors to stifle competition, 
The bill was by the injured creditors to declare the defendant 
a trustee. It was held that the statute of limitations was a bar 
to the* plaintiff's claim, a ~ d  the Court hold, that when it i s  
sought to convert a defendant into a trustee against his assent, 
upon the ground of fraud, the statute runs from the time he 
acquires the legal estate, notwithstanding it was acqnired by 
fraud, and that it is imrr~aterial whether the frand mas con- 
str~lctive merely or actual and intentional. To  the same effect, 
are IThit$eld v. Hill, 5 Joces Eq. 316, and Wheeler v. Piper, 
3 Jones Eq. 249; Whed6ee r. CVhed6ee, 5 Jones Eq. 392 is 
substantially the same with this case. There a guardian settled 
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with his ward who gave a release, and the bill alleged that the 
release was obtained by fraud and imposition, and sought to set 
i t  aside, and to surcllarge and falsify the account. I t  was held 
that inasmuch as the relief soaght was substantially such as a 
Court of law would have jurisdiction to give the statute np- 
plied, and the plaintiff was barred in t h e e  years. 

It is attempted to distinguish this case f'roo, that on the 
ground that it  is not sought here, to falsify the acccnnt as to 
the amount due the ward, but merely iu respect to the fact that 
certain notes fraudulently represented to be guardian notee, 
which the ward was under an obligation to receive, were in 
truth not such. But we can see no diff'erence in principle or 
substance. The attempt here is to falsify tile account which 
t1;e guardian rendered, and on the basis of wliich the eettlerneril 
was niade. There is like jurisdiction at law as there was in 
the cases cited, and in each case there was a releaee which could 
be set aside in eclui!y only. 

We  concur with thc Jndge below that the plaintiff's claim 
is barred by the statnte. 

PER C c n r ~ x ~ .  Judgment aErmed. 



JUNE TERM, 1875. 81 

STATE a rel. ARMFIELD and ARXFIELD 8. BROWN and others. 

STATE on the relation of H. B. ARXFIELD and M, L. ARRIFIELD v.  
JOEIK D. BROWN, THOMAS E. BRO ,Z N and LUKE BLACKJIER. 

Where the parties to an action h a w  mutually agreed to a reference, they 
cannot after an adverse decision, as a matter of right, claim a trial of 
the issues arising in the cause. b y  a jury. 

Every Court has the power to amend its records, so as to make them 
speak the t ruth;  hut  when a Court, after hearing evidence, refuses 
to aillend its records, no appeal lies from such refusal. 

A gunrdian is responsible not only for what he receives, but for all he 
might l i ~ v e  received, by the exercise of ordinsly diligence and the 
highest degree of good falrli. 

CIVIL ACTION, tried before It'ihon, C/;, at Fall Term, 1874, 
R ~ V A N  Superior Court. 

This case n as before this Cunrt at Jannary Term, 1874, and 
is fully reported in 70 Pa. C. Rep., 27. 

The defendants after notice and upon affidavits filed in the 
cause, mored the Uonrt to amend the record, rzuno pro tune, 
so as to show that the order of reference heretofore made was 
riot by consent, but compulsory, which motion was refused by 
the Court. 

To the ruling of his Honor, the defendants excepted. 
The defendants then mored the Court for a jury to try the 

issues of fact arising on tlle referec9d report, which motiorl was 
also refnscd, and the defeildants again excepted. 

The case was then hem3 upon the exceptions to the referee's 
report, and the exceptious were overruled and the report con- 
firmed. 

From the jitdgnient of the Court confirming the report of 
the referee, the defendants appealed. 

W. 12. Bailey, for appellants. 
Craige & Craige, Jones d3 Jonee, contra. 

SETTLE, J. 1. Wheu this case was before us on a point of 
6 
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prnctice involving the r i g ? ~ t  of a party to have issnes tried by 
a jury,  after a retkrence by consent, me held '. that the refer- 
elice in this cnse was by consent duly given, and that parties, 
iiftcr selecting their forum and meeting with an adverse de- 
cicion, will not l x  allon.ec1 as a matter uf r ig l~ t  to turn  round 
and siiccessi'ully a s x r t  a right wllicll they had reno~nced . '~  

v. B , u o i ~ ,  70 K. C. Rep., 27. T n  ;lie h c e  of this 
deci~ion tlie defendant moved thc Cuurt ftbr a jury to t ry  the 
issnes of fact arisiilg on tlie rcferte's report, arid makes the  
denial of the motion a point of a p e a l  tu this Court. Cum- 
men t i; nnneccssary. Lq&cird v. fiosuna?a, 72 N. C. Rep., 427, 

2. A s  to tile motion uf th:: defendant to amend the record, 
n u n c p r o  tune, so as to &how that the order of reference here- 
tofore tnade in this cnse was not by consent, ba t  was compnl- 
sory, we have onlg to say, every Conrt has the power to amend 
the entries on its records so as to make them spe& the  truth, 
b s t  vhen  a Court, after hearing the evidence, i n  the exercise 
of its discretion refuses to amend a rzcurd becnuse, aa me must 
infer, the evidence does not satisfy the Court that the record 
onglit to be amended, there ia ~ i o  a p p e d  from such refusal to 
th i s  Court. 

3. What  is the liability of the  defendants? 
A gnardian is linble not only for what he  receives, but  for 

a11 he ought to have received of his wald's ecitate. A n d  while 
inf<ll!ible jridgment is r l ~ t  espected of' him in the management 
of his ward's estate, ~ e t  ordinary diligence and the highest 
degree of good faith is espocterl and required of him in the 
execution uf his trtist. 

T h e  guardian, John  D. Grown, ong!~t to have collected from 
Thomas E. Srown, the administrwtor of Jonathan Armfield, 
the  estate of his wards i n  good ~noney,  f j r  all the parti-- bb were 
solvent on the  7th of November, 1863, when the guardian re- 
ceived Confederate money, which had dep~eciated to the extent 
of fifteen dollars for one in gold. N o  sutiicierit reason has 
been shown to justify this t rans~ct ion.  Tliumas E. Drown, 
the administrator of Jonathan Armfield, ]lad seen f i r ,  in  1856, 
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t o  talre tlit: irrdividual trofe, w i t h o ~ ~ t  security, of Earall J. A r m  
field, t h e  widow of t h e  intestate, fur  a large portion of the 
estate, wllic11 rc t r~a i~rcd  unpaid nlrtil Novernhcr ,  1863. 

J o l ~ r l  D. 3rowrl  TI'RS a]rp(:ititcd g ~ t a r d i a n  of t h e  relators  i11 

i l 'urerntwr, 1863, at121 rccc~ived of' tile defendant  T h o m a s  E. 
C r o w n ,  W!IO is one of' t h e  ~ ~ i i , e t i c ~  on liis p n a d i a n  bond, Cot]- 
f'cdcr:i!o rrloney i r ~  p l j t r icr i t  of' Ilis ward's i n t c r e ~ t s  i n  h e i r  
t'atficr.'~ estati', . ar:d tlit: orily : .ccnnnt c t . w  ~,crrdered by the 
gnxdi:r:i pnrport i r~,g to  hr: a n  csl l lbi t  of' t h e  cotidi!ion of tho 
cst:tte of  tile relators  in his  l~a : i i !~ ,  was  filed xt May T e r m ,  1865, 
of t l l ( :  ( 'ourt of' I'leas and  Q a a r t c r  Ser;sic)ns f;ir I iowan county.  

All tlic'sc f ic t s  would indicate tha t  t h e  estate  of the relators 
Jiw LCCI) ,  fi-om first to  last, t~rost  negl igent ly managed.  

TT?e r-cc n o  e r r o r  i n  t h e  r ~ d i t i g s  of the S u p e r i o r  Court.  l le t  
the jiiclgrnc~rt be affirmed. 

P U I ~  CUMAM. Jndgt r ieu t  aAirmed 

STATIC T. 3. L. IZUIiKIE. 

Tpon an indictment for highway robl~ery," it  is not necessq to prove 
both violence and pxtting in 1e:w; either is suficient. 

such indictment charging the robl~cry to ha~rc been conlmittcd "in the 
public I~ighway," is sufficient, wi t l lo~ t  specifying to what points the 
hig11w:~y led. 

Tt is not necessary to charge in such indictment the kind and value of 
the property taken ; I~ectiuse force or fear is the main element of the 
offence. 

OiTenccs which were punisliable with dcath at the time of the adoption 
of trle prr,ent State Constitution, are now punishable under sec. 13 
c h a p  33, Bat. Rcv. 

INDICTMENT for  h ighway r o b b e r j ,  t r ied before Schench, J, 
st S p r i n g  T e r m ,  1875, R U ~ ~ ~ E I ~ F O R D  S u p e r i o r  Court.  
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Only two witnesses were introdnced, and both of these testi- 
fied on bel~alf  of the State. W. A. Owerrs, tlie prosecutor, 
testified t l ~ t  be and !ris brother had been to Spartanbnrg, in 
tile State of South Carolina, to market. That  he went in a 
wagoil, his brother, 1'. \V. O w e n s ,  acconipanyirlg i ~ i r l ~ .  I l e  ~r-ns 
fitlccl! y o u s  of age, and his brother three or fi,ur years older. 
On the 25th day of Xovern!)cr, 1874, lie and his Lro:lier were 
ret111.11irtg itlong ti)(: pi11)Iic higli w21y lzadi t~g from Sprt;.1nh111.g 
to  It!!riiej.lLrtito!~, ati tl a t  a point irr !Lut!.iel.ii,r~! c.or::itg, l:et\veen 
eight arld ten o'clocl; at rrigl~t, the  witness was ir, tile wagon 
Clrivit~g, arid hi; biwther ~vai!tir~y. A t  tliat time t!ie ir:ciorl mas 
sl!ir;in~ I:i.igt~tly. W i t n c s  heard tlie d e i r ~ d a n t  '. l~oller,?' arid 
tlicri " dcfcridant seerried to be t r j i l tg  to get into the wagon." 
73efcl:d:int tlren came in front ot' the wagoil and canglit the  
lines and stopped the oxen. After stopping the  oxen, defen- 
dant a s k d  them where they had been. Witness answered, 
and the defendant then asked what they got i n  Spartanburg,  
and other q~iestions all of which they answered. T h e  defen- 
dilnt t h ~ n  said that Ilc !lad been robhcd by same men sometime 
ago, :<nd : ~ C C I I S C ~  the ivitncss alrd his brothcr of being the per- 
sons uvho i ~ ) b l ~ c d  liirti. Witness and his brother denied this, 
saying t h x t  they had not been to the place at  which defendant 
,~llc~p:d Ilc was robbed. T h e  defendant then carrght hold of 
tlic ijrotlicr of the witness, and told him ho bad to go back to 
Si'::;.ttlnl,nrg or wit11 I ~ i ~ i i ,  :tnd his brother refnsed to go. (' 1)e- 
f'endar~t tlici~ dem:\ndcd orir n~oney ,  and said lie intended to 
have o:ii* :ilortey or onr lives, and if' we attornptccl to g o  on he 
~,~o!ii:i :,lli,mt us." Tha t  iiis 1)rothcr told hirn tha t  lie had no 
tli~i!cy. .ifef'endarit t l ~ c n  said if we would give him orie dol- 
l ; ~ r ,  !IC \ v o ~ I I J  let us go; : t n d  being still refi isd,  lie \veiit to the 
f ~ ~ ! ~ : ~ :  :.lid gut a rail ;intl pnt i t  across tlie road in fi*ont of' the 
~i;~:_r:,r;, and said if we cainc rip i.o it, he " would shoot ont onr 
hearts," ii~rtl h e  asked 11s \rli:lt we were g,~in,r  to do .  I then 
to](] ilii!!, i f '  11c wo~ilil let 11s go on horuc, I woald give him a 
doll:il<. 1 tlicn took ont a one dollar United States Treasury 
note and har~ded it to ltiir~. EIe held i t  about a minute and  
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threw it d o n n ,  sagiog it was only fifty cents; and 11e intended 
to have seven dollars. Defendant then caught hold on wi~nese,  
and tnrned to his brother and jerked a suitch out of Lit, I ~ a n d  
and broke it. Elis brother then eaid to witness, c'tllrow m e  
t h e  axe out of the wagon." Witness threw the axe to his 
brother, and the  defendant ran oif in the old field, and tlrcy 
started ofi again. Wlten they Itad gone abont twenty steps, 
the  defendant approached them again with rocks in ltis hand, 
and threw one a t  his brother, wllic.11 eiluck him in the face and 
felled hi111 to the  ground. I l e  threw another altd s t ~ n c k  llim 
on the  h e ~ d  and 011 the side. I l i s  brother was ~evere ly  hurt. 
Tha t  he t h e n  t111.c~ at witnees altd struck 11im also. 

IVitness also testified that he  gave the  defendant the dollar 
because he was afraid of hint, and that it was on the public 
highway. The  n1orie-j was the property of wittlcss. H e  I ~ a d  
sold some corn, which lie raited, for fbor dollars arid a half in  
Spxrtar~burg,  and the  dollar was a part of that money. 

P. A. Owen was introdnced as a witness on behalf of the  
State, arid corroborated the  tefitintony of his brotller, and ex- 
hibited tile wounds 110 receivcd f'ioln the defendant. T h e  de- 
fendant's connbel asked his IIonor to clrarge the jury as fol- 
lows : 

" That  the  acts of the defelidant mnst have been sr~clr as to  
induce tlre proeecutor rca~oni11)ly to 11clicve that he wat, in 
danger of his litk or great budily harm, in older to make the 
pripotlcr guilty of roLl)er,y." 

II is  Honor declined to ciiarge, as requested, and charged the  
jury  : 

' b  That robbery was the  f r a ~ ~ d n l e n t  a r ~ d  felonious taltirig of 
the perhonal property of anot l~er  lry force Gr by 1)111titig 11irn 
i n  f'ear, that if the  act was cotrltnitted at  or near a p l~bl ic  lrigh- 
way it then became higliway robbery. 

Tha t  in order to cunstitnte ro l~bery  there must hwrc. Itccrt 
611~h a c~enionstration of f'urcae as was c a l c ~ ~ l a t ~ d , t o  pr.t tlrc 111os 
ecntor in fear, and that it did actually ~ x ~ t  I ~ i t r l  in fc8;ir. 

That  if the defendant did make ei!clt a derr to~~zir ,~ t i ,~ l t  of 
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force and put the  prosecutor in fear, and under tliiit Sear 
prosecutor gave 21im the  United States Treasury note c : f '  tlie 
denorniriatiori of one dollar, and hc kept i t  orla n ~ i r ~ u t c ,  and 

I 
that this occnrred a t  or uoar a public llightvi~y in l i~>t l .~>rfoi 'd  
county, he was guilty on the first count of Iiigl~w-av roLhery, 
and if ilie offence was not committed at or naar a p~11)iit: j:igh- 
way, then i t  was simple robbery and the defendant tv3s guilty 
on tlle second count. 

Tha t  it was t?.e daty  of the St;ttc to satief:y their ~ i l i i ~ d s  of 
the truth of all the rnatcrial allegstions which cons r intc the 
crime of robbery or Iligliwi~y rolherg,  and if tlic evil1 ::lco did 
not so satisfy them they ~110lllil acqnit the prisoner." 

T h e  jury rendered a vcr,lict of " p i l t y  of Iliglivay rdb- 
bery " on the  first connt. Tile c~ i inse l  f i ~ r  the det;~rrci.~rrt then 
moved for a new trial. T h e  ru;~tiou was orerrilled t ~ r l c l  the 
connsel for the defendant then trlatle a lnotion in ai3:mt of 
judgment on the fbllowing grounds : 

1. Tiiat the highw2ty mas not st~ffiaiently doscribcd, t!;:tt tho 
t i l l  of indictinent ongllt to mention the  points to wilicil tlie 
highway led. 

2. That the dejcriptiun of the money in the bill <JY i t ,  iict- 
ment  was defective. 

Tile motion in arrest of jndarnent ~vas  ovet~rulerl : ~ n d  t h e  
Court t l ie:~ sentenced the defendant to the State ;~:'is)u fu r  
fifteen yeara at hard labor. 

T h e  defendnnt agitin excepted becaiise the  Conrt sc:~tcrlced 
the  prisoner under see. 13, instead of sec. 29, uf chap. 38, h t -  
tle'd Eerisal. 

T h e  exception was ovcrrnled, a r ~ d  the prisoner appealed. 

J. li. IlbEe, for the  prisoner. 
Attorj~ey General Ii~crqrove, for the State, iosi3ted : 

1 .  I I i s  IIonorls charge was correct as to the dciirriti ,:I of 
robbery. Biohop's Cr. L., vol. 11, 1108-1109, 13ttile1s Re- 
visal, chap. 32, see. 19, Rev. Code, chap. 34, sec. 2. '' 111 or 
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near a highway 9 9  sufficient. StaZe v. Anthony, 7 Ired. 234, 
State v. Cowccn, 7 Ired. 237. 

2. Description of money sufficient. Battle's Revisal, chap. 
32, see. 19. State v. Thonzason, 71 N. C. Rep., 146. 

3. Penalty for highway robberp at the time of the adoption 
of the Constitution was death. Eev. Code, chap. 34, sec. 2, 
therefore sentenced under see. 13. 

BYNUM, J. Robherg at  the common law, is '' the felonious 
taking of money or goods of any value from the person of 
another or in hie presence againfit his will, by violence or pnt- 
ting him in fear." 2 Zast P I .  707. From this definition of 
the  books it  is clear that the instructions asked for by the pris- 
oner, as to wha t  constitutes the urirne of robbery, were properly 
refused, and that the instrwtions given by his Honor, were 
substantially correct, except where he erred in  favor of the 
prisoner. 

Un!ike larceny, tlie gist of the offence ill robbery is not in 
the  taking, but in the force or terror nsed, aud tlie rule is 
different in the two offences, both as to the value of the article 
taken and as to what constitutes a sntficient taking. IIence, 
when his Honor ehatged, in aceordance with the fact proved, 
that if the prisoner kept the money in his hands, "one 
minute." it was a snfEcient taking, althongll he then t!~rew 
down the money and abandoned it, he  was supported by all 
the  authorities. Thus, where a lady was coming out of an 
Opera house an3 the prisoner snatched at her ear-ring and tore 
i t  from her ear and it fell into her hair where it was h a n d  on 
her return home, it was adjudged a sufficient taking to consti- 
tute robbery. Btz v. Lupier, 2 East. PI. 567. And where 
the prisoner took the prosecntor's pnrse and immediately re- 
leased it, saying, &' if yon value your p h e  goti will please 
take it back again and give me the contents of it," and the 
prosecutor took it back, and the pri-oner was apprehended at 
that nlornent, i t  was held a snfficient taking. Bex v. Pea l ,  1 
Leach 2%. Roe. Crim. PI. 837. Nor is it  necessary in this 
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offence, to prove both violenze and the putt ing in fear, as his 
Honor  charged. Either is sufficient. I f  the man is knocked 
down and lies insensible while the thiet rifles his pockets, this 
is robbery though there is no  putting i n  fear. And  where 
there is no  violence and fear becomes the essential ingredient, 
the  law in odium spdiatoris ,  will presume it, where there 
appears just gronnd forit. 2 East. P. C. 711. Sta te  v. Cowan, 
7 Ired. 239. B u t  in our case there were both violence and the 
pntting in fear. 

Another exception is that  his Honor  charged 'that if the  
offence was cotnnjitted at  or near the public highway, it u a s  
highway robbery. I n  Cowasz's ease, the  indictment diarged 
that the  robbery was committed in the h ighwaj ,  and i t  was 
there held that t h e  ofTence must be proved as laid, atid t11at it 
was incompetent to give evidence that the  robbtry was tiear 
the highway. O u r  statute, Iiev. Cvde, ch. 34, ~ t c  2, niwlies 
the  ofence  to corlsist in " robbing any person in or  near any 
public highway." Without stopping to inquire u l ~ c  ther an 
indicttncnt following the very words of the statute arid laging 
the ofence  '' in or near " the  pnblic l~igliway, would be good, 
i t  is sufficient to ray, that t he  indictnlent in  this cafe cl~arges 
the offence to have been comlnitted in the highway, which is 
the  most precise and nnohjectionable, if riot the only proper 
way of la j ing  i t ,  instead of in the di+jnnctive. N o  evjdence 
was ofired that the  robbery was near the I i i g h ~ a ~ ,  but the 
whole testimony was confined to the ciff'ence conin~it ted in the 
highway, the  facts of which were not controverted. I I i s  
Eonor  snbmitted the case to the jnry npun a hypothesis which 
was not supported by any evidence, but unless it appears to 
the Court that the  prisoner's case was prejudiced by i t ,  a new 
trial cannot be awarded. N o  l iar~n could possibly result to the 
prisoner from this ir~advertence in the charge, bccause aZI the 
evidence iras as to the occurrence in  the road, and if the  jury 
acted at  all, it  conld only have bcen, upon what was in evidence. 
If they believed the testimony the prisoner was guilty at- 
charged in the indictment, aud if they did not believe it, there 
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was nothing for them to go upon. Had  there been any 
evidence gi;eri of s robbery near the  highway. np2n an indict- 
ment for robbery in the highway, the  charge of the J n d g e  
wo~ild have been erroneous and the  prisoner entitled to a new 
trial. T h e  piisoner moved in arrest cf judgment because the  
public highway was not sufficiently described in the  indict- 
ment.  The  answer is, that  the form adopted in this case, 
follom~s the anciect and :~ppmved precedents. However i t  
might - be in England, where there are several kinds of high- 
wig" tlie prisouer could not have been misled in this State, 
n h e r e  tl.ele is but one kicd  of highmay, n hich is ue l l  under- 
stocd in the  law and in fact, to be a public road. uver which all 
citizens may ho at will, on foot, on l ~ o r ~ e  back, or in carts or 
cxriages.  

I t  was also inored in arlest of judgment, that  the money or  
1,roperty talien, was not euficicntlg dcecribed in the indictment. 
This  is not an open questiou, for in the State v. Thornpoll, 71 
X. C.  146, u l i id i  was a case vf larceny, the property stolen 
was of tlie same kind, and was described in the same way, as 
in tllie il~rlictinent, and it was lield to be suficient. I n  robbery 
the kind and valne of the property is not material, because 
force ~r fear is tlic main elemeut of the uffence. Tlius, where 
:a Inan was kuocked down and his pockets rifled, bnt the  rob- 
bers f'ound not l~ing except a slip of paper containing a memo- 
randuun, an iltdictme~lt fur ~ o b b i n g  him of the  paper, was 
lieid to be niaiutaini~ble. Rex I-. Birlgley 5 ,  C. & P. 602. 

Tlie last exception of the  prisoner is, tliat the Court sen- 
tenced him ~1ridt.r tlie plorisions of chap. 33, see. 13, Bat. Rev. 
instead of.' the 29th ~ec t ion  of the settle chapter. T h e  13th 
section provides for the  punishment of persons convicted of 
crimes wl~ieli were puniohable \%it11 death, by the  laws existing 
a t  tlie time tlie p r e ~ e n t  Colistitutiou went into effect. The 
99th ~ectiori  providea for the punislimeut of offences which 
were punibliable with public whipping or other corporal pun- 
ishmelit: a t  the tirile the p re~e l i t  Constitution went into effect. 
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P ii I :  CT:RIAM. Judgmen t  affirri~ed. 

It is rwr  for a Court t o  qrant nix i1ijnuct;on in  n case where tlie party 

ap ing therefor has ail a J e q u ~ t c  remedy by an action for dam:lges. 

(Tlicl c :its of Eoyey v. S%-lfr, 1 Jones Bq. 180 ; T h o i n p o w  v. STi'llmms, 
1b;;l. 176;  Clement v Fdir, '71 N. C. Ikp. 36, cited and appiovecl.) 
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equily;  and it is jnst  as csscrltial now, as i t  ever was, to keep 
thcr~i q x i ~ a t e  arid distitict. Fur n111css tliat Ge donc., we are 
at  scii, wi t l~o~r t  rudder or co rnpm,  and cvcrgthirlg nil1 dt,i,end 
on the notions of difyerent ,Judges as to " the  broad p ourid of 
snljstauti,il justice." 

TVe are awarc that having but one tribnni~l to adrr~inieter 
Lot11 law ancl equity te~rds  to c:iuse tlic principles of l w w  and 
t l ~ e  ?)rin~iplcs of equity to run into enell other and 1)ecwrne 
co~ifourided, as is illuctrwtcd 1)y thc emc hcf'ore us. For ,  had 
tile plaili.tif1 been pnt to the i ~ t c e ~ s i t j  (4  filing a bill i l l  iclnity 
to stop the  remuL a1 of a fev panels (4 fence, the tfiecets of 
wliicll ~ w i ~ o x a l  lie conld h a ~ e  met at a cost of some $25 or $30 
in liaring ]ails split and 11wulcd to 1)nild fome tnelity-five 
panels of fcrlce, (admit:irlg n iiecn.sity to  llare the rails 1i:rnled 
one ~riilc,) w11c11, if he  w::s r ig l~ t  a l~on t  the dividir~g l i~ie,  he 
would 11ave bccn entitlcd to 1)ot1! f'c~ucch T h e  :~ppiic:~tion 
n-oultl I i n \  e h e n  snrillt? ont of  con^ t. Cut corning aas it did 
in the cme CZcwcsrZ v. fintcr, 71 N. C. l<ep., 361, ( w i ~ e ~ e  the 
samr: ~ 1 1 p p e c 1  c1quity \Tiis p r a ~ c d  for arid vrfuscd, ar npon a 
motion ill that case. and c o l ~ i i ~ ~ g  HS it I IOW does, as a motion for 
a ~ m t l x i u i n g  order and an  irijr-inc6ori in the action of Jo7,dan 
v. L n r t i e ~ ,  for the lecovely of land m d  damages, i n  other 
words, n n  action of trespms p n ~ e  c l n ~ c ~ i n ~ ~ f , v g i i ! ,  (exwpt that 
we e1.c not allowed hy C. C. P. to gir c thc action a 11..iu:e,) i t  
had an ir~i  posing R ~ ~ C A ~ J I I C C  of S U A S ~ ~ I I  Lid ~ U S ~ ~ C P ,  a11d his 
Horiur confounded the di>tillction between thc pri~lciples of 
law and of equity a l ~ d  the notions of jnetiee, nl1ic.11 lhtter no 
C o ~ ~ r t s  can administer nrld n l~ic l l  he left to depend 011 public 
feeling. 

Er,ror. Reversed. T o  be certified. 

Ysrt CUKIAN. Judgment  reversed. 
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STATE v. IIILLIARD GASTON. 

All persons who counsel, aid, abet or advise a larceny, are equally guilty 
with those who ~ctunlly commit the cffence. 

(Stnte v. &trt7m, 1 D w ,  513, cite2 and approved.) 

IKDICF~LZNT for L ~ i r c f n y ,  tried before h7e1v3, t?., a t  8 p r i n g  
T e r m ,  187 5 ,  Br,ux\.swrc~ Sr;perio~. Co111.t. 

Ti):: d e f e i l d x t  w n s  :wr,~igiicd : ~ u d  t r ied ~ ~ p o n  t h e  followirig 
bill  of indictment ,  to-wit:  

STATC ov KURTH CBIZOLINA, 111 t h e  Super ior  Conrt ,  
B r ~ ~ n s w i c l ;  Conoty.  1 P'ill T e r m ,  1875. 

Tho ju rors  fur t h e  S ta te ,  upon thcxir o:itl~ p m e n t ,  t h t  
I I i l l iard Gnstvn, la te  of tile county of ISrnnswick aforesaid, on  
t h e  first day  of Novcrnber, in  t h e  year  of' onr  L o r d  out thon- 
sand eight Iinndred and  sever~ty-four ,  wi th  force imd a r m s  a t  
a n d  i n  t h e  county of Brnrrstricli aforesaid, o n e  cow, of t h e  
va lue  of' one  clollal*, uf' the goods and chxttels of' Williairi 

Star l rey then and  t h e r e  be ing  fonnd,  feIoni0ns1y did stcal,  t ake  
a n d  cdrry away  against the p u a e  :tiicl digni ty of tlie Statc .  

Z\'OlIMEN'l', Solicitor." 

Attormy General Ilargrove, for  llic State. 
Russell ,  for t h e  prisoner. 
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SIX,ILE, J. ' Tile defendant k i n g  c.hargcd in R hill of indict- 
ment, containing n single count, with the larceny of a cow, " of 
tlie vcllue of one dul!ar," pr,lyed tlic Conrt to charge the jury 
'. tlint this being a fcloriy, only those \T 110 v e r e  prcsellt could 
bc gnilty as piinc.ipal+, al'd tlinse a d \ i ~ i n g  and eo~incelling 
cocld n o t  be conricted :indcr this bill of indicfment." T h e  
C o u ~  t refrlscd the p ra j  cr, and cl~arged t l ~ a t  if the 111 ieonrr coun- 
eelled, aidtd,  abetted or adiiced the I~irccny, he  \+as gnilty. 

Thn, rest  books tell ns tllat in l~igii  t~exson arid pc'tit 1 ~ : ~ e n y  
there are no acceesorics, but ail cor,cerncd are  lrirlcipale, for 
difi-'elent reasons h o w e ~ e r ,  \vllicll n c  need not state llere, as 
the  Iearr l i~~g is so fkmilinr. 1 I I d e ,  715 ; 2 1I:iwk. P. C. c. 
20, 1, 24 ; 4 P,I,~c.lc. Cou~. ,  36 ; 1 Dish. Cr. L., 39, 622. These 
authorities are  followed by our on  n d~cisions.  I n  Sttrte v. 
Bn)vlcn, 1 Dev., 51b, it is &,kid '( all w11o w e  concerned in petit 
larceny are principals," c t c .  I n  tliis iridictrl~cnt the value c~f 
the  cow is laid at marc t l ~ a n  twelre pence, to wit, one dollar, 
wllicl~, at  common law, c011stitnted grand larceny, and the de- 
fendrtr~t wns entitled to tllc charge prayed for if t l ~ e  evidence 
made it appropriate, r inles~ o u r  statute ahoiiillir~g all di5tiric- 
tions between g r m d  and petit I:l~.ceny, lias t l ~ c  effect to reduce 
gra1.d larceny to the grade of p t i t  Iarcer~y. 

Bidiop, in his w o ~ k  on Criminal Law, see. 682, says 
'. whctber grand is reduced to pctit Iarrcny nncler American 
statutes, al~olislling or ~nodifj i l lg the  general distinction be- 
t m c r l  g r ~ n d  and pctit I,!rccr~y, is a cjliestion npon which we 
appear to have no adjn6ic.,ltiorls. 

Tile defendant's counsel argues that after the  distinction be- 
tween grand and petit lalwrly was abolislied by 7 and 8. Geo. 
IV., every larceny in E n g l a ~ ~ d  was raised to the  gracic of grand 
larceng. So it WCL-. I ' u t  an examination of the English 
statnte will show that  it i z  just the roverbe of ours, and while 
i: rsited, in express terms, petit to grand larceny, onm draws 
grand down to the grade of pctit 1arcc11y. 

W e  quote them in contrast. T h e  English statute enacts 
that the  distinction between grand larceny and petit larceny 
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shall be abolished, and everq- larceny, whatever be t,he mine  of 
the property stolen, sl~all  be dcelned t o  be of the same nature, 
and  s l~al l  be snl~ject  to the ea:l~e iircidents in all respects RS 
gra;ld larceny w a s  bef\,re the co~:~niencement of this act," &c., 
2nd provides for t r j i l ig  all accessories to snch larceny." 

O u r  statute enacts: "Al l  disti:ictiotis betveen petit larceny 
xnd grand larceny, where tho smie  lint11 I I O W  the benefit cf 
clergy, is abolished ; ntid the ofbence of Sclol~ions stealing, 
~ i h e r e  no 0 t h  p11nid1111e~it slial! be specific all^ prescribed 
tlierefi~r by stat~ite,  sl:ial! be pnnihheci as petit larceny ii," &c 
Bat. Xer .  ch. 32, see. 25. 

0::r coi~c.iusion is, that the charge of his Honor was correct. 
Let  i t  be certified that there is no ermr. 

PER CCRIAM. Judgment  affirmed. 

JOIIK J. PACK and others c. THOMAS H. GAITHER. 

h specific performance of n contract will not be  decreed where i t  ap- 
pears that such performailce is obviously impossible. 

Cam AGEEED, tried before CZoztd! J.? a t  Spring Term, 1875, 
DAVIE Superior Conrt. 

T h e  fo l lo~- ing  are the facts agreed : 
This is an action for the  specific performance of a contract 

to convey r e d  estate. 
The following is the contract : 

K o a m  U A E O L I ~ ,  i Jllil P t l , ,  1863. 
Davie Connty. $ 
Know all inen by these presents, that I, T. 1%. Gaither, ann 

held and firmly hound by these presenls, doth bind myself, 
executors or administrators i n  the sum of ten thousand dollars 
to John Pack  and others. 
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T h e  condition of the above obligation is ~ u c h  that, whereas 
the said T. H. Gaither hat11 this day bargained, sold and de- 
livered all except what is in cnltivatiou unto  John  J, Pack,  B. 
N. Allen, Conrad Hendrix and Jacob Carmatzer, about ninety 
acres of land, more or less, i t  b ~ i n g  a part of the Cabrler tract, 
lying on Grouse's creek, and taking their note ninety days after 
date, payable to I. G. Lssli for five tho~lsand dollars with ap- 
proved security, Now, whenever the  said I. G. La.1~ will re- 
ceive said note, then the  said T. 11. Gaither will nlake, or cause 
t o  be made, a good and lawi'ni title for said land. Then the 
above obligation to be void and of no effect, otherwise to re- 
main in f d l  force ntid eff'ect. Signed, sealed and delivered in 
the presence of 

J. R. WILLIAMS. T. H. GAITIIER. 

A t  the tiale of the  execntion of the above contract, t he  de- 
fendant had no deed for the premises, but had purchased the 
same at  a Clerk and Master's sale prior to the late war, and 
had given his note with surety for the purchase money. 

The  defenddnt and his surety havir~g become insolvent, t h e  
sale w,,s set abide and a new sale ordered, a t  whicli r~no t l l e r  
p a r t j  became the pnrcliaser. 

The plaintiff executed the note to I. G. Lash, which was ac- 
cepted in lieu of the note of' defendant, and that the note of 
defendant was snrrendered to him. 

Since the war, a jndgment was taken on the note cxecated 
to Lash, ml~icli was comprolnised on the  payment of four h n n -  
dretl and twenty five dollars. 

The defendant had received liis certiGcnte as a dischm-ged 
bankrupt before the  c o ~ i ~ m e n c e m e t ~ t  of' this action. T h e  plain- 
tiff made demand before suit. 

If lil)on the foregoing filcts the Court ~11~11 be of opinion 
wit11 thc plaintif&, a judgment for ~pecific performance is to 
be entered, otherwise judgment for tlte defendant. 

H i s  Honor being uf'opirlion that the plainti& were not en- 
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titled to the relief demanded, gave judgment for the defend- 
ants, From this judgment the plaintiffs appealed. 

W. B. Bailey, for the appellants. 
Crcxige & C'raige, contra. 

SETTT,P, J. A specific performance of the contract cannot he 
decreed i i i  thi.s case, because it is not practicable. 

I t  is true, the plaintiffs have complied with their part of the 
contract, but the defendant never had, either at the time of 
executing the said contract or since, a deed for the land, the 
conveyance of which is now sought to be enforced. H e  had 
bid it  off at a Clerk and Master's b i l k ,  prior to the rebellion, 
and had given his note, with security, for the purchase money, 
but the sale (the defendant and his surety having both become 
insolvent,) was set aside, and a second sale was ordered by the 
Court, when another party became the purchaser. The de- 
fendant is a discharged bankrupt, and was such at the com- 
mencement of this action. 

IIow is it  possible for him to comply with his contract ? I t  
is certain that he has not the land, and it  is almost certain that 
he has not the means with which to purchase it. 

The Court will not decree either a vain or an impossible act 
to  be performed. 

Adams, at page 81, says : " I f  the defendant cannot fulfill 
the contract which he has made, it may be ground for exempt- 
ing the plaintiff from costs on the dismissal of his bill, but i t  
cannot anthorize the Court to decree an impossibility. Such, 
for example, is the case where the vendor of property has no 
estate, or only a limited estate therein ; where he holds it  as a 
trustee without authority to sell; or where, being the absolute 
owner at the time of his contract, he  subsequently conveys to 
a stranger who is ignorant of the prior sale, and is therefore 
bound by no equity to give it  effect. 

" I n  this last case, the vendor's misconduct may be a gronnd 
7 
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for charging him with costs, but a decree for performance of 
the contract is obviously impossible," R-c. 

If the defendant either had title to the land, or could procure 
it by any reasonable means, the plaintiffs would undoubtedly 
be entitled to have a specific performance of the contract; but 
to make such a decree in this case, would simply amount to tho 
perpetnal imprisonment of the defendant, without accomplisli- 
ing the object sought to be obtained. 

T h e  judgment of the Snperior U0ur.t is aftirmed. 

PER CUEIAM. Judgment affirmed. 

RICIIARD H. SXITEI, Adm'r., a. JOHX T. LAWRENCE. 

Where, in  1864, A hired of B, a guardian, certain slaves, the property 
of his wards, upon condition that the price of the hire should be secured 
by note, payabie twelve months after date, in whatever might be the 
currency of the country at the time the note was collected - stipulat- 
ing however that Confederate money would not he received ; i t  was 
further agreed that A should execute her note for the hire, payable 
to the guardian, and which when due was to be credited on a bond 
held by A against B;  when A's note became due she refused to credit 
her bond with it, as agreed, and collected from B the whole amount 
of his bond due her: Held, that A became liable for the whole amount 
of her note to  the guardian B, and upon his delivering the same to 
one of his wards, she then became liable to the ward; and that her 
administrator was entitled to credit for the full amount of the bond 
which he had paid to the ward. 

CASE AGREED, heard before Ttktts, J., at J u n e  Term, 1875, 
IFALIFAX Superior Court. 

The  following are the material facts as agreed: 
Richard 11. Smith, as administrator, with the will annexed 

of Margaret W. Davis, claims to recover of John T. Lawrence 
t v o  hundred and seventy-eight dollars and seventy-six cents, 
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tvith interest on one hundred and sixty dollars, from March 
22d, 1874, and the defendant resists the claim. 

T h e  controversy depends upon the following grounds : On 
the first day of January, 1574, one Williaoi 11. Shields, being 
the guardian of two infant chi!dren named respectively In -  
diana Shields and Alice Shields, domiciled in I-Ialifax county, 
at  Greenwood, a public hiring p l ~ c e  in said county, put up to 
hire to the highest bidder, at  public auction, for the twelve 
months next ensuing, certain slaves, the property of his said 
wards, making at  the time the said slaves were put upon the 
block, and befbre the same were bid OK; proclamation to 'the 
effect that he  should require as security f'or the hire of said 
6lavce, notes payable to him as guardian of said children twelve 
months after the day of the hiring, in whatsoever might then 
be tho cnrreucy of tho country, at the sarne time giving distinct 
notice that Cunf'ederate currency would not be received in pay- 
ment thereof. 

Onc of said slaves  as bid off by one Vaughan, as the agent 
of the testatrix of the plaintiff; after the proclatnation and notice 
aforesaid, at the price of three hundred and twenty-five dollars. 
After said slave was bid off, and on the same day, Vaughan in- 
formed thc said guardian that the said testatrix would giveher 
note for the hire. 

A f e w  days tl.iereafter the guardian called upon the testatrix 
at  her residence in said county to get her note for the hire, and 
the testatrix offered to pay the same in Confederate currency, 
and the said guardian refused to accept the same in payment, 
stating to ber the terms upon which the slave was hired. 

T h e  guardian was indebted to the testatrix before the  late 
war, to the arnoiint of two thousand dollars, borrowed money, 
and executed to her his note, and the sarne was due and unpaid 
a t  the time when he  called on her for her note as above stated. 
After the refusal of the guardian to take Confederate currency 
in payment f'or the hire of the slave, the testatrix immediately 
proposed that the full amount of the hire, to-wit, the sum of 
three hundred and twentyfive dollars, should be credited on the 
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note which the said guardian had executed to her. T o  this 
the guardian assented, and the arra::gement was about to be 
made, when n mutual friend of the parties came in and advised 
them that inasmuch as the hire was not due and there was 
some difference between diacoutit and interest, it wonld bc 
bettcr for the testatrix to execute her note for the hire, and 
when it fell due i t  should go as a credit on the note of the 
guardian. To  this arrar~gwlent both parties assented, and 
such became the iznderstanding and agreement, and in accord- 
ance thereto the testatrix executed her note for the hire of said 
slave. 

When the note of the testatrix for the hire of said slave be- 
came due, the guardian applied to the testatrix to have the  
credit rnade on the note of the guardian for two thonsand dol- 
lars according to tlie aforesaid agreement, and the testatrix 
refused so to do. 

Since the close of tlie war the said W. 11. Shields has paid 
to the testatrix the full amount of the said note, in currency of 
the United States. 

W. 11. Shields qualified aa guardian of the said children, a t  
February Term, 1857, of the Court of Pleas and Quarter Ses- 
sions of Halifax county, and hired ont their slaves annually 
thereafter until their emancipation in 1865. 

After the first year of the war the said slaves were hired out 
each and evory year upon the terms hereinbefore set forth. 

Margaret W. Davis died, doniicilcd in the county of IIalifax, 
in the month of May, 1873, leaving a last will and testament 
in which no executor was named, which will and testament was 
on the 19th day of M a h  1873, duly admitted to probate in the 
Probate Court of IIalifax county, and on the 17th day of J u n e  
nest ensuing, the defendant, John T. Lawrence, was by said 
Coilrt appointed collector of her estate, and letters of collcctioii 
were immediately issued to him, and he qualified as s ~ h ,  and 
took into his possession the personal estate of the decedent. 

On the 11th day of February, 1873, the said Indiana Shields 
intermarried with one J. I3. Eishop, vho,  on the 1st day of 
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January, 1874, had a settlement on account of the guardianship 
of his wife, with the said guardian, W. 11. Shields. I n  this 
settlement the said note for $325 was transferred to and ac- 
cepted hy Bishop and his wife at its nominal value as cash, and 
on the 22d day of ,March, 1874, the defendant, John T. Law- 
rence, as collector, paid to Bishop the full amount of the nomi- 
nal value thereof, and interest, to-wit, $541.60, with which 
sulount he has credited himself in his account as collector. 

On the 10th day of December, 1874, the plaintiff, Richard 
11. Smith, was appointed and qualified as administrator with 
the will annexed of the said Margaret W. Smith, by the Pro- 
bate Court of Halifax county. 

The said Richard 11. Smith has applied to the said John T. 
-Lawrence, the defendant, for a eettle~nent as collector, and 
Lawrence has exhibited an account wherein he claims credit 
for the sum of $541.61 paid J. B. Bishop, as aforesaid. The 
plaintiff =fuses to  allow the same, insisting that the dofendent 
is only entitled to credit for the actual amount of the hire of 
the slaves on the first day of January, 1864, with interest 
thereon to the 22d day of March, 1874, making '$262.85. 

On the first day of January, 1864, the hire of said slaves 
for the twelve months next ensuing was one hundred and sixty 
dollars. 

Nolie of the admissions herein contained are in anywise to 
affect either party, or to be regarded as made, except for the 
purposes of the submission of this controversy. 

The qnestion snbmitted to  the Court upon the case is as 
follows : 

I s  the defendant, John T. Lawrence, entitled to credit for 
$541.61 on the 22d day of March, 1875 ? 

I f  this question is answered in the affirmative, then judg- 
ment is to be rendered against the defendant for cost ; if in the 
negative, judgment is to be rendered againt the defendant for 
the sum of $278.76 with interest on $165 from the 92cl day 
of March, 1874, the difference between the nominal value of 
said note and the hire of the slaves. 
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The Court gave judgment for the plaintiff, and thereupon 
the defendant appealed. 

Ilill, with whorn were Mullen c@ Moore and Batchelor, for 
the appellant, insisted : 

Under the statute of frauds parol evidence cannot be intro- 
duced to contradict, explain or vary a written contract. 

To this rule there is an exception arising under the ordinance 
of 1865 and the act of 1866, chap, 38. 

The ordinance enacts that all executory contracts, solvable in 
money, made between certain dates, shall be deemed to have 
been made with the understanding that they were solvable in 
money of the value of Confederate currency, according to a 
scale which the legislature was required to furnish subject t~ 
evidence of a different intent of the parties to the contract. 
The first section of the act of 1866, chap. 38, is loose and un- 
grammatical, but it must be understood to enact that as to con- 
tracts of the sort above mentioned proof might be admitted of 
the consideration, and the jury should determine its value in 
the present currency. 

These acts allow parol evidence to vary written contracts : 
1. When the consideration of the promise to pay money was 

a sa!e of property, (or hire,) to show the value of property (OP 
hire,) kc .  

2. When the consideration was either a sale (or hire) of 
property, a loan of money, to show that payment was agreed 
to be made not in Confederate money, as was presumed, but in 
some other money or article. E'errell v. Wulker, 66 N. C. 
Rep., 244. 

'' The general rule does not apply in cases where the original. 
contract was verbal and entries and a part only of it was re- 
duced to writing." Greenleaf Mv. 5, 284. P e r r y  v. Bill, 68 
N. C. Rep., 417 ; Bobbins v. Love, 3 Hawks, 82 ; Nichols v. Bell, 
1 Jones, 32; Tendy v. Sanderson, 9 Ire. 5 , Zann ing  v. Jones, 
Ens. 368; Daughtry v. Boothe, 4 Jones, 87. 
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Where proclamation was made at a hiring by executors in 
January, 1865, that such money would be received as would 
pay the debts of th'e estate, reference being made specially to 
a bank debt, held: That although no allusion to this was con- 
tained in the bonds given for such hires, i t  was competent for 
the obligors to show the proclamation and also the market 
value of the notes of the bank. Wood$n v. Sluder, Phil. 200. 

Action on bond made 14th November, 1863, payable two 
years after date in cnrrent funds of the country when due. 
The consideration was the lease of land. 

They say that at the making of the note it was agreed that 
it should be paid in Confederate currency. 

The act of 1866--'67, which presumes that all contracts to 
pay money during the war were intended to be paid in Con- 
federate money, cannot apply where the writing shows sh dif- 
ferent intent. But where the contract on its face shows in 
what currency it must be paid, par01 evideuce not admissible to 
show it was payable in some other. itfcKesson v. Jones, 66, 
N. C. Rep., 258. 

I n  all other kinds of contracts the value of the property or 
other consideration may be shown in evidence, and the jury 
must estimate the value in United States Treasury notes. 
Robeson r. Brown, 63 3. C. Rep. 554. 

Note dated 28th July, 1164, payable for negro hire, January 
1, 1866, in current funds at the time the note falls due. 

In our caw it is evident thst the parties knew that Confed- 
erate money was rapidly depreciating, and they were willing 
to take the chacces of a future and different condition of 
things ; and they expressly agreed that the note was to be paid 
in funds which were current when the note became due. De- 
fendant not relieved by the statutes of 1866. Billiard v. Xoore, 
65, N. C. Rep., 540 ; see also Chapman v. Nacasen, 64, N. C. 
Rep., 532. 

Note one day after date for $1,000, dated November loth, 
1862. Given for land. Expressly agreed between parties that 
it was to be paid in good money after war. Agreement not 
inserted in bond. 
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The fair and reasonable construction of the collateral con- 
tract was to make the words " good money after the war " refer 
to the kind of money in which the note was to be solvable, and 
not to the time at which the note was to bepaya6le. This con- 
struction does not vary the written contract, but explains it, &c. 
Held that the plaintiff recover fair value of note. Lowns v. 
Ernhardf, 64 N. C. Rep., 96. 

I n  1864, Smith purchased hats from Garrett agreeing to 
pay 30 pounds lint cotton per hat. Plaintiff held entitled to 
recover gold or its equivalent value of cotton. Garrett v. Smith, 
64 N. C. Rep., 94. 

Administrator sells effects of intestate at public sale, making 
proclamation of terms that Confederate notes would not be 
taken. Sued on bond dated 18th January, 1865. Judgment 
for face value of note. 

Before the sale mae made i t  was announced by the auctioneer 
that Confederate money would not be received in payment from 
the purchasers. This evidence fully rebutted the presumption 
created by the ordinance of October 18th, 1865, and acts of 
1866, chaps. 38 and 39. Judgment affirmed. Cherry v. Savage, 
64 N. C. Rep., 103. 

Kote 23d of November, 1864, given C. M. E. for land at 1 2  
months. Condition of sale that i t  was to be paid in undepre- 
ciated currency. Held that it was payable in greenbacks and 
not in gold." Blackburn v. Brook, 65 N. C. Rep., 413. 

I n  our case there was an express contract to pay in the cur- 
rency of the country at the time of payment. Confederate 
money was expressly ignored. I t  cannot be that this should 
be scaled according to value of hire, because the express agree- 
ment was to pay the hire in the full amount in currency. 
There being at the time of payment no currency except U. E. 
currency, it was right to pay in  that the full amount of prin- 
cipal and interest. 

Boore & Gadling contra, argued : 

A note is executed on the 1st day of Jannary, 1864, wherein 
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the prorniser agrees to pay $325 twelve mon$hs after date in 
whatsoever might be the currency of the country when the 
said .note should be collected. The promisee notified the prom- 
iser before exccnting the note, that Confederate money would, 
under no circumstances, be taken. 

The note fell dne on the 1st day of January, 1665, and on 
that day Confederate money was the currency of the country ; 
but for the stipnlation that Confederate money would not be 
taken, the note would be ~ubject  to scale. Davis v. Glenn, 
et al., 72 N. 0. Rep., 520. 

Except Confederate money there was no currency when the 
note fell due. If any force be given to the stipulation con- 
cerning the Confederate money, the value of the consideration 
of the note, to wit, the hire of the slave for one year, must, of 
a necessity, be inquired into. His Honor so held, and he is 
not in error. Einy v. W. & Ti? IZ .  IZ. Co., 69 N. C. Rep., 
and cases cited. 

READE, J. The guardian, Shields, on 1st January, 1864, 
hired his ward's slave to the plaintiffs testator for the year 
1664, undcr a proclamation, that the hire must be secured by 
note, payable twelve months after date, in whatever might be 
the currency of the country when the note should be collected, 
but that Confederate currency would not be received. 

9 s  the note was to be payable in currency when due, (for so 
we understand it) and was not to be payable in Confederate 
currency, (and there was no other) i t  is difficult to tell in what 
i t  was payable when it fell due on 1st January, 1865. So that, 
if the decision of the caEe depended upon that, we would 
probably solve the doubt by requiring the payment of the value 
of the services of the slave. But me put the decision upon 
another ground. 

When the guardian, a few days after the hiring, applied to 
plaintiff's tegtatrix to comply with the terms of the hiring by 
giving bond, she declined to give the bond, and offered to pay 
down Confederate money ; which the guardian declined to re- 
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ceive. She then proposed to have no bond about it ; bnt to 
settle the matter then, by entering the amount as a payment 
upon a bond which she held against the guardian ; which was 
not subject to any scale. To  this the guardian consented, and 
the bargain was struck. And they were about to endome the 
amount on the bond as rr credit, when a friend soggested that 
as the hire was not due for twelve months, if i t  were entered 
on the bond then, she would lose the interest; and to prevent 
that, i t  was agreed that she should execute her bond for the 
amount of the hire, and when it fell due, i t  was to be credited 
on the bond. It was upon this compromise and agreement 
that the bond was executed; and i t  was a valid contract. 
When the bond fell due, she refused to credit the amount upon 
her bond against the guardian, and collected the wholeamonnt 
of her bond out of the guardian. W e  are of the opinion that 
she thereupon became liable for the whole anlonnt of her bond 
to the guardian ; and upon the guardian's delivering over the 
bond to his ward, she became liable to the ward; and there- 
fore, the defendant was justified in paying it off. Wesay that 
the defendant was justified in paying i t  off; becanse i t  was 
admitted by plaintiffs counsel on the argument that no point 
was intended to be macle as to the right of the defendant to 
pay whatever sum the plaintiffs testatrix was liable for. Else 
we ;would have to enquire whether the defendant, as collector, 
had the right to pay the debts of the estate. 

There  will be judgment here for the defendant according to 
the case agreed, for his costs. 

PER CVRIAX. Judgment accordingly. 
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JAMES McK, ltOBESON v. DAVID LEWIS and ROBERT M. DE- 
VANE. 

S n  action on a bond, executed by a defendant, and conditioned to pay 
and satisfy all costs and damages which might be awarded to the  
plaintiff, in a certain action then pending, is well brought against 
such defendant and his surety, although judgment had gone against 
the defendant i n  the original action, which judgment was claimed to 
have been satisfied. 

Where a jury, by the consent of the parties to thc action, brought in  
their verdict in  the absence of the presiding Judge, and found all the 
issues in favor of the plaintiff, but failed to assess damages as they 
had been instructed to do, in case they should so find, and the verdict 
was received and recorded by the Clerk ; and the Judge coming in 
before the jurors left the Court room, directed them to retire, and 
find a verdict according to their instructions, (no suggestion of any 
improper conduct on the part of the jury being made): it WCLS ?~elcZ, 
that there was no such irregularity in the return of the verdict as 
would vitiate it, and justify a new trial. 

(The case of Willoc~gldy v. Th~endgy.ill, 72 N. C. Rep. 438, cited and np- 
proved.) 

CIVIL ACTION, tried before Bussell, J., at Spring Term, 1874, 
BLADEN Superior Court. 

The complaint alleged : 
That previous to the cornmencement of this action, the plain- 

tiff commenced an action against the defendant, David Lewis, 
for the recovery of real estate, and damages for withholding 
the same. Before answering the complaint in said action, the 
said defendant, and the defendant Robert AI. Devane, executed 
under their hands and seals, a ~ d  filed with the Clerk of the 
Superior Coprt of Bladen county, a bond whereby they bound 
theinselves, their heirs, executors, adnlinistrators and assigns 
in the sum of five hundred dollars, to the plaintiff. The con- 
dition of which bond was such, that if the aaid David Lewis 
should pay and satisfy all cost and damages which might be 
awarded to the plaintiff in said action, and well and truly pay 
all judgments obtained against him in said action, the above 
obligation .should be void, otherwise it should remain in force." 



108 I X  THE S U P R E M E  COURT. 

ROI%ESON v. LEWIS and DEVAXE. 

I n  that action the plaintiff' obtained a judgment against the 
defendant, David Lewis, for three hundred dollars damages, 
and one hnndred and thirty dollars cost. Execution issued on 
said jndginent, and was retnrned unsatisfied. The plaintiff 
demanded judgment for five hundred dollars and cost. 

Tho clef~nd:~nts denied tlie allegations in the complaint, and 
alleged : 

That the plaintiff has a judgment of the Superior Court of 
Bladen county, against the defendant for this very cauee of ac- 
tion, arid that the eame has been satisfied. 

The plaintiffs by an instrument in writing and under seal, 
released the defencia~~ts from all claims for damages arising 
from the cause of action set out in tlle complaint, 011 condition 
of the peaceable surrender of certain lands, and tho payment 
of certain rents, which tcrnis have been strictly complied with 
and performed in  every particular. 

After his Ilonor had charged the jury and they had retired, 
he asked if there was any objection to the verdict being taken 
by the Clerk. The counsel for both parties assenting for the 
Clerk to take the verdict, his Honor, after directing tlie Clerk 
to keep the Court open and take the verdict, left tlle bench. 
During his absence, and a very short time before his return, 
the jury came in and retnrned a verdict in favor of the plain- 
tiff", without saying anything ae to the damages. This verdict 
was received and recorded by the deputy clcl k. 

Upon his Honor's return to the bench, hc askcd what the 
~ e r d i c t  was, and up011 hearing it, directed the jury, who were 
still in Conrt, to again retirc and return a verdict according to 
the  instructious which they had rccc i \  LL! ; which ,were " that if 
they found certain i ~ s o e s  in favor of tlie defendauts, to return 
s verdict in favor of the defendant, and say nothing more; but 
if they found these issues for the plaintii?', then to inquire into 
the damages, and return a verdict assessing the damages. 

One of the jurors said to his IIonor that, as he understood 
it, the jury had agreed on three liu~idred d o l l ~ r s  damages, if 
any had to be assessed. 
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His IIonor then directed the jriry to go to their room and 
make up a verdict according to the instructions. 

The counsel for the defendant was present, and his Honor 
d i e d  how long the jury had been separated, and was informed 
that they had not been out more thau five minutes. 

H e  then asked if there mas any suggestion that jur1)rs had 
been spoken to about the case by interested parties or others? 
No suggestion of this kind was made. 

The jury again came into Court and rendered a verdict in 
favor of the plaintiff, assessing damages at three hundred 
dollars. 

The defendants thereupon moved for a new trial ; the mo- 
tion was overruled and judgment given for the plaintiff, and 
thereupon the defendants appealed. 

N. A. McLean, Giles Leitch and TV. iYcL .  ZcJ.ay, for ap- 
pellants. 

Lyolz & Lyon, contra. 

BYNUM, J. 1. The parties are not the same in this as in the 
former action, nor is the cause of action the same. The lia- 
bility of the defendants, by the express provisions of the bond, 
was a contingent one, dependent upon the failure of the de- 
fendant, Lewis, to pay damages which should be assessed 
against him in the action for the recovery of the land. This 
action, therefore, was properly brought. 

2. The objection to the regularity of the verdict is put to 
rest, adversely to the defendant by the decision of this Court 
in the case of Pfilloughby v. Threadgill, 72 N .  C. 438, and 
many other cases. Indeed, the cave stated, does not show that 
m y  objection to the regularity of the verdict was made at the 
time in the Court below, nor does i t  show upon what yointa 
the appeal was taken. In  this the case is defectively stated. 

There is no error. 

PER CURIAM. Jndgment affirmed. 
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WM. C. WOOD, Ex'r of EDWARD WOOD, and CAROLINE WOOD 
v.  ELIZABETH CHER,RY, widow, &c, 

B Trust can only be created in one of four modes, to  wit : 
(1.) By transmutation of the legal estate, when a simple declaration 

will raise the use or trust. 
(2.) A contract based upon .~.alunble consideration, to stand seized 

to the use, or in  trust for another. 
(3.) A covenant to stand seized to the nse of or in trust for another 

upon good consideration. 
(4.) When the Court by its decree converts a party into a trustee, 

on the ground of fraud. 

No conveyance or act done after the execution of a will, unless it  
amounts to a revocation, will affect its provisions. 

This was a CIFIL ACTION to recover possession of real estate, 
tried before his Honor Judge Eure and a jury, at the Spring 
Term, 1875, of the Superior Conrt of CROWAN collnty. 

The facts relating to the points decided in this Court are 
substantially the following : 

I n  April, 18G3, James C. Johnston, of Chowan county, 
made and published his last will and testament, by which he 
devised and bequeathed to Edward Wood, the teetator of the 
plaintiffs, all his real and personal estate in the connty of Cho- 
wan, subject to certain trusts and conditions contained in n 
private letter of the same date and filed with his said will. 

Before making his will, tlle testator executed to one G. J. 
Cherry, afterwards the husband of the defendant, a lease of 
the following tenor, which was proved and registered. 

HAYS', 12th March, 1863. 

Know all men by these presents : That whereas, Mr. G. J. 
Cherry has expended much time and labor in setting out a 
peach orchard and grapery, and has not as yet reaped any 
profit therefrom, on a place belonging to me, called Collins' 
Point :  Now, therefore, to remunerate said Cherry, I, James 
C. Johnston, have leased, and by these presents do lease, to 
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said G. J. Cherry all that tract of land, with in~provements 
thereon, called Collins Point, and which I bought from Alex- 
ander Cheshire, he  paying me rent for the same according to 
the profits of said farm and improvements, or just as much as 
he may find i t  convenient to spare, and after my death to have 
i t  rent free, or as much as he rnay find i t  convenient to pay, 
provided, always, that the said Cherry shall not sell or transfer 
his life estate in this land, and that it shall not at  any time be 
subject and liable to his creditors for any debts he may owe 
them. 

I n  witness whereof I have hereunto set my hand and seal the 
day and year above written. 

J A .  C. JOHNSTON,  [SEAL.] 

A ehort time before the death of' Mr. Johnston, the testator, 
he addressed to the said lessee, G. J. Cherry, the following 
letter, written by Edward Wood, his executor, and signed by 
himself'. 

HAYES, March 20t11, 1865. 

G. J. Chewy, Esq. : 
MY DEAR SIR : I address you this note to say to you that i t  

is my desire that after my death yon shall continue to occupy 
your present re;idence at  my Point plantation, retaining pos- 
session of the negroes now on the farm, named Jacob, George 
and Maggy, during your natural life, fulfilling with my exec- 
utor in Chowan county the same conditions and terms of rent 
as agreed upon and nnderslood between you and myself here- 
tofore. I fwther  desire that should you leave a wife at  your 
death, she shall retain possession of said place during her 
widowhood and occupancy of i t  npon the same terms. 

Very trnly, 
Pour  frieud, 

J A .  C. J O H K S T O K .  
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The foregoiug lease and letter are relied on by the defend- 
ant, the widow of the lessee, to sustain her claim to the 
premises, which she has occupied ever since the death of her 
husband in 1870. The defendant is still a widow. 

Edward Wood, the executor of James C. Johnston, died in 
1872, having devised the lands in controversy to his executor 
mt i l  1578, 2nd then over to the other plaintiff. Under this 
will the plaintiff claims., 

Upon the trial of the cause in the Court below, the jury, 
under the instrnctions of his Honor, found a verdict for the 
defendant. J ndgnlent accordingly, and appeal by the plaintifis. 

Gilliam & I'/,uden, for the appellants, insisted : 

(1.) That no trnat c:m be raised in respect to lands devised, 
after the execution of the will, except by a writing sufficient 
in form to revoke the will. 

(2.) That no par01 understanding or agreement is suficient, 
upon which to fonnd a trust in reepect to lands devised, after 
the execution of the will. 

(3.) No trust arises as to Mr. Johnston, because no agree- 
ment in writing mas executed by him, with such formalities as ' 

are required by law; the paper offered being in the hand- 
writing of another, unattested and in possession of a third 
person at Mr. Johnston's death. ¶ 

(4.) The letter to the lessee, Uherry, was not referred to, nor 
contemplated by the testator, at the writing of his mill. 

J. A. Xoo?*e, with whom was A. Z. adoore and &zcllen, 
filed the following brief : 

The lands in question, conveyed in the will of J. C. John- 
ston, deceased, were held by the devisee Wood in trust for 
Cherry. Leaving out of consideration the fact that the devisee, 
E d ~ a r d  Wood, promi~ed the testator to carry out his inten- 
tions, (and the express trnst which we hold was created for de- 
fendant,) according to the rules of construction from the will 
itself and the letter, an implied trust ivas created. 
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1st. Where words " precatory," " recommendatory" or " ex- 
pressing a belief" are used by a testator, an implied trust 
arises. Lewin on Trusts and Trustees, 168 ; Willis on Trnstees, 
54, 55, et seq. Note herewith the mill of Mr. Johnston : " T o  
him, the said Wood, his heirs and assigns," &c., " subject to 
such d&positiolzV and " instruction," " trusting entirely to his 
honor and integrity," Be. Phillips' Law, page 252. " But 
only elltirely on the integrity, fidelity and moral sense.'' lb id ,  
page 255. 

2d. T h e  releasing his executors by the testator from all legal 
liability in the  will, wes itltended by the testator to apply only 
to the provisions made or intimated in the will and letter as 
made, for the benefit of testator's next of kin. The  tenor of 
the  will is to detar them from opposing its validity, and the 
purpose of it was to bequeath his property to parties to whom 
he  was attached and whom he considered proper to manage 
his estate, and who had not deserted him. The  language there 
had no application to any provision made for Cherry or his 
intended wife. The purpose of tho lease was 'intended to be 
more fully carried out, as evidenced by the Letter and the fact 
that the testator knew of the intended marriage of Cherry 
and promoted it. 

3rd. If there had been an agreement between the Devisee 
and Testator to execute an unlawful trust, the beneficial inter- 
eet woiild result to the heir at  law. 

But  when the 6eoise is a beneficial one upon the face of i t  
and the tcetator cotrlniunicates his will to the devisee and re- 
quests him to be a trustee for such purposi! as he  will declare 
and he  fails to declare. the devisee will not be allowed to hold. 

Apply then to this case-Lemin on trusts, 74, Ibid 77. 
Smith v. Attersoll, " a devise to Joseph and John, his sons, 
and executors in trust for certain purposea, " which had been 
fully stated to them." Note language there and in will of J. 
C. Johnston, Phillips law page 636, " I have high respect to 
carry out my wishes " or 

8 
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4th. The Statute of Frands exempts from the provisions 
a Implied Trusts." Willis on Trnstee~, 55 and 56. 

"They arise from the manifest intention of the parties." 
(Sanders on Uses and Trusts,) " or the nature of the transaction 
where there is no written evidenee of the trust." 

5th. Plaintifis say that because the letter is not contempo- 
raneous with date of the will, the trust on reality cannot arise, 
This  as the law, when devifies of realty took effect from 
the date of the will. Trusts es to personalty before the 
statute were different, and now bequests of realty being tbe 
same as to time as those of pet-so?~alty, the law applicable to 
trnsts on personalty, is the same as to realty. The will now is 
ambulatory and take; effect from th? time ilnrnediately pro 
ceding tho death of the testator. 

Reference by Johnston in his letter to the lease and the 
terms contained in it." is N renewal of the lease and the letter 
is signed to meet the Statute of Frauds. 2. Parsons on 
Contracts, 503, 511. 3. Parsons on Contracts, 6 and 7, and 
notes. 

The consideration in the l e a ~ e  was sufticient to support n Liil 
&r specific performance. So, if the referen~e to it ill tile letter 
is a renewal of the lease, the defendant stands in as good a po- 
sition, as she would, had a decree for specific pefirmanee 
been made. 

The Statute of Frauds is not i n  force in this State. J'helton 
v. Shelton, 5 Jones, Eq. 293. Shelto?z 8. Shelion, 6 Jones, Eq. 
119. Fergerson v. Ilous, 64 N. C., 772, and other cases therein 
cited. 

But in  our case an express trust was created by the testator 
nnd accepted by the devisee Wood. 

The trnst was observed by Wood, and the condition of ren- 
tal coinplied with by the beneficiary. The case shows tllat 
immediately preceding the death of the testator, Wood and he 
had full conversation on the matter, and Wood promised to 
carry out his intentions. The Court will not permit the manifeat 

/ 



JUKE TERM, 1875. 115 

WOOD, Ex'r. v.  CHERRY, et 01. 

intention of Mr. Johnston and the agreement between him 
a n d  the  devisee Wood, to be violated. 

PEARSON, C. J. Azcording to justice, using the word in its 
broadest sense, as distinguished from law or equity, the  de- 
fendant ought not to be disturbed in her occupation of the  
premises drlring her  lifetime or ~ i d o c v l ~ o o d ,  and we have con- 
sidered the Case i n  every point of view to w e  if we could E U E -  

tain the decibioi~ of ] , i s  rIorlor in her fdvor. But we can find 
no ground on w11icl1 to do so. 

I. The ymrnise or' JJTood cnnnot be enforced on the  ground 
of its creutir~g R trust, for a trnst car1 only bc created in one 
of four rnocles. 

1. Dy transmission cf the legal estate wlleu a simple de- 
claration will raise the  use or  trnst. 

2. A c \ )n t r~c t ,  b ~ s e d  upon vdica6le conside~ut;on, to stand 
seized to the use or  i r ~  trust fur anotl~er.. 

3. A coveimnt to s:and seized to the use of or in trust for 
another upon yood comicZeraZion. 

4. When tlle Court, by its decree converts o p a r t y  into u 
tmsu'ee, on the ground of fraud. 

If we can susrain the  detendixnt, i t  must be upon this point, 
t l l i t  is to H C I ~  the  Jiuzcd in writing the title, (referred to in 
the  pleadings) at  the dictation of the  tcstator aud the  promise 
to carry out hi; wisl~es in respect thereto, as understoqd be- 
tween them ; wheread the present action runs  counter to the  
lcttcr and vidates the prornise. 

Tllis is lnct bg thc fact that tile will had been executed w.;- 
era1 years before, and an  implied trust is expressly excluded by 
s ta t r~te .  Bat. Iiev., ch. 119, sec. 44. " n o  conveyance or  act 
done ufler the e:~ecution of u will, shall nflect its provisions, 
except i t  is so executed as to amount to a revocation." The 
letter and the  promise arc both escluded by the  words of this 
statute. 

T h e  sugqestion that  the  tinie of' the execntion of a mill is 
tho time i t  takes effect, to-wit, the  death of the  testator, calls 
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fur no remark, but it is all that the idea of a tr113t can rest on, 
so that ground faile. 

IT. The lease to Che1 I J ,  intended d~y " the letter" so as to 
give defendant a life estate, is an exeoutory contract which the 
plaintiif'? will he decreed bpecifically to perform. The difli- 
culty here is to determine from tlie lease (as it is called) and 
tlie letter, whai  \\as t l ~ i s  executor)' contract, or if it will make 
it any strollgel., bLlease uridcr w l ~ i c l ~  the husband of defentlilnt 
entered and held possession for many years. 

I t  is clear that, by its proper construction, the husband of' de- 
fendant was by virtue of thc lease to \lave the right to occupy 
the premises during his lifetime, and by " the letter" this privi- 
lege of occupancy was extended to the defendant during her 
life or widou-hood ; but the question is, what was the consid- 
eration of' " this grant to occnpy ;" and how can the Conrt 
carry i t  into efreet as an execntory contract and decree what is 
t o  be done on the one side, and what is to be done on the other 
side, incidents necessary in every decree for specific per- 
formance, ~npposimg Iier to be sufficiently connected with this 
lease or executory contract, so as to be able to make title un 
&r it, by means of '' the letter," mentioned in tlie pleadings. 
I low can this Court declare what she is to do in consideration 
of the pr.lvileye of being allowed to occupy the premises as 
Ja. C. Johnston, the testator, looked at it, or consideration of 
the rent of the  premises, as tlie defendant now looksat it. The 
paper executed by J. 0. Johnston grants a life estate to Cherry, 
"he paging mc  rent for the Eiame according to the profits of 
aaid farm, improvements, or just as much as he nzuy Jind it  
conwenient to qware, and after my death to h a w  it relit free, or 
as much as he may find it convenient to spare, provided said 
Cherry sliall have r o  right to transfer llis interest, nor sl~all  it 
be sold for liis debts. 

This instrument is too vagnc and uncertain to make i t  Tjrac- 
ticable to decree its ~pecific performance. Indeed, i t  seems to 
]lave been intended merely as evidel~ce of Mr. Johnston's 
hownty or charity towards one who secnis to have bcen depen- 
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dent  upon him, and it is the lr~isfortnne of the defendant that 
i t  was not done in such a manner as to give i t  legal effect. 

Our conclusion is, that the lease and the letter and the 
promise confer upon the defendant no rights which can be re- 
cognized either in a court of law or of equity. 

Error. Judgment reversed. 
This will be certified. 

PER CURIAM. Judgment reversed. 

STATE w. EDWARD DOZIER. 

Breaking and entering a store-house, with an intent to  steal the goods, 
&c., therein, is not a, criminal oEence at common law; and there is 
no statute in  this State making such act a crime. 

INDICTS~ENT for breaking, &c., a store h o u ~ e ,  with intent t o  
steal therefrom, tried in CRAVEN county a t  tile Fall Term, 
4874, of the Soperior Court, before his Honor, Judge S'eymour. 

The defendant was convicted on the following indictment, 
to-wit : 

" T h e  jurors," &c., " present, that Edward Dozier, late of 
Craven county, on the 20th day of September, A. D. 1874, 
with force and arms, at and in said county, about the hour of 
10 o'clock in the night time of the same day, the store house 
of Washington Spivy, there situate, nnlawfully and wickedly 
did break, with an intent to steal, the same store house to cn- 
ter and the goods and chattels of the said Washington Spivy, 
in  the said store house then and there being, then and there 
feloniously to steal, take and carry away, contrary to law, and 
against the peace and dignity of the State." 

Being convicted, the defendant mooed in arrest of judgment, 
upon the ground that the indictment was insufficient i n  law : 

(1.) Because no such ofl'ence as " arl intent to steal" is known 
to the common! or our statute law. 
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(2.) That the breaking in the store house was a distinct act 
from his condnct after he had entered ; and hence no inference 
could be drawn from that act as to his intentions after lie had 
entered. 

(3.) That there is a difference between an intent to do a 
thing and an attempt: Beme, if the defendant had attempted 
to steal after he had broken in, and had been prevented from 
so doing by the owner of the store house, he wonld have been 
guilty at common law. But as he made no such attempt to 
steal, it was snbmitted, that the indictment charged no offence 
known to our law. 

His Ronor refusing the rnction the defendant ~ppealed. 

Stevenson, for the defendant. 
Bargrove, Attorney General, for the State. 

BPNUM, J. The defendant is indicted for breaking and en- 
tering the store house of Washington Spivy, with the intent to 
steal the goods arid chattels of the said Spivy therein ; and the 
indictment concludes at commou law. 

This was not a criminal offence, at common law, and there 
is no statute of this State making i t  a crime. By 24 and 25 
Vict., chap. 96, see. 58, i t  is made a misdemeanor in England 
in any one who shall be found by night, armed with any dar- 
gerous or offensive weapon, with intent to break or enter a 
dwelling or other building whatsoever, and to commit a felony 
therein, or who shall be found bv night, having in his posses- 
sion, without lawful excuse, any pick-lock, key, bit or other 
implement of house breaking ; or who shall he fonnd by night, 
in any such building, with intent to cammit any felony therein. 
Roscoe Crim. Ev., 321. 

Whether an obvious defect in the law, should not be snp- 
plied by some similar statute in this State, is a matter for the 
consideration of the Legislature. 

There is error. 

PEE CURIAM. Jodgmen t reversed. 
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SUSAN PACE a. P. P. PACE, Adm'r., &c., of NARY VADEN. 

A devised as follows: "I give and bequeath to  my executor, &c., in  
trust for the use and support, &c , all my stock, kc. ; and none of 
the above named money or property to be subject to the disposal or 
debts of the said, &c. : Held, that as the property and money was not 
limited over in case of disposal, the prohibition against disposing of 
the same was void. 

Where B agreed to act as agent and settle the estate of the testator with- 
out letters of administration, and C agreed to support l), provided 
she mould assign her life interest in the notes and money bequeathed 
in trust for her by the testator, to  certain parties mentioned in the 
will, and in pursuance of this agreement D did assign her interest: 
Held, that as to B, the consideration was unlawful, and as to C, it mas 
too vague and indefinite to  support the assignment; and that D was 
entitled to an account of the notes and money from B, who after the 
agreement took out letters of administration. 

(The cases of Dick v. Pitchford, 1 Dev. & Bat. Eq. 480; Mebane v. ,We- 
bnne, 4 Ired. Eq. 131, cited and approved. 

CIVIL ACTION, in the nature of a special proceeding, to re- 
cover a legacy, tried at tile January (Special) Term, 3 875, of 
the Superior Conrt of WAKB County, before his Honor, Judge 
Hmry. 

The suit is brought against the defendant as the representa- 
t i re  of Mary Vaden deceased, to recover a legacy, to-wit : the 
interest on all the money of said Mary Vaden, during the lives 
of the plaintiff and her husband Willis Pace, and the life of 
the survivor of them-the said Willis being dead at the com- 
mencement of this action. 

The defendant pleaded that the plaintiff had released and 
assigned the said legacy to the persons to whom the money was 
given by the said will after the death of the plaintiff and her 
husband. Those thus taking were seven in number, ae will 
appear from the following copy of said Mary Vaden's will, 
to-wit : 
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" I n  the name of God, amen : I, Nary Vaden, of tile State 
of Nortli Carolina, TQake cour.ty, being of sound and perfect 
mind and memory, Bless be God for tlie same ! do, this 13th 
day of May, in the year of onr Lord, 1562, ~ n n k e  and publieli 
this, lny last will and testament, i n  manner following : 

After paying all my jnst debts : First, I give and bequeath 
to tng esecntor or esecntors hereafter mentioned, and their sur- 
~ i v o r s ,  thefdlon.ing property, ~ i z .  : All my lands now belong- 
ing to me-one tract adjoining Jesse Cxnch and William 
Parrish, and one other tract adjoining Benjamin Narriott and 
others, containing t v o  hundred acres, more o r  less, in trust for 
tlie use and better support cf IVillis Pace and his wife, Snsan 
Pace, during their life, or the survivor of tlmu during life. 
And  at tlieir death my will and desire is that all the above 
named land, (say two hundred acres,) be eqaally divided be- 
tweet1 Ti l l is  Pace's three sons, share and share alike-that is, 
1 give :iiid beqneath the said land to Siduey T. Pace, Preeley 
P. Pace 2nd Wesley W. P x e ,  to them and their heirs forever. 

I give and bequeath to Uazru J. Pace, one feather bed, stead 
and fnrnitnre. 

I give and bequeath to Ann E. Pace, one feather bed, stead 
and furniture. 

I gii e and beqnentli to Bnrline L. Pace, one featlier bed, 
stexl and  fnrnitnre. 

I give aud bequeath to S idne j  T. Pace, one feather Led, stead 
and fnrniture. 

I give nnd bequeath one feather bed, stead and furniture, to 
TV. TQ. Pace. 

I give and beqneath to my executor or esecntors hereafter 
mentioned, and their sur-rirors, in trust for tlie use and support 
of T i l l i s  Pace arid his wife Susan Pace, dnring tlieir natural 
lives, all my stock of h o r ~ e ~ ,  cattle and hogs, and all m y  house- 
hold and kitchen furniture, and one gig and harness, one cart 
and ~ h e e l s ,  one side and one man's saddle, and all my farming 
utensils ; also all my money and notes, the interest of which, 
my \rill and deeire is, may be applied to the support of the said 
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Willis Pace and wife, Susan Pace, doring their lives ; and none 
of the  above named money and property to be subject to the 
disposal or debts of the said Willie Or Susan Pace. And at the 
death of the said Willis Pace and wife, Susan Pace, or thesur- 
~ i v o r  of them, ~ n y  will and desire is, that his six daughters, viz. : 

Nar tha  B. Bagwell, Phntha 0. Bunch, Mary 11. Pace, Mazra 
J. Pace, Anne E. Face a12cl Cnrline L. Pace, receive equal 
dividends, share and share alike, from rny execntor, all the 
money and notes then in hand, to then1 and their heirs forever. 
Also at  the same time, my will and desire is, that the above 
named danghters, with the said Willis Pace's three sons, Sidney 
T. Pace, Yresley P. Pace and Wesley W ,  Pace, making nine 
of them, receive, share and share alike, equal from my execntor, 
all my stock of horses, cattle and hogs, household and kitchen 
furnitnre, and all other perishable estate, not above given away, 
to them and their heirs forever. 

I do hereby nomiuate and appoint my friends Joseph Fowler, 
Jr., and Daniel Scarborough, executors to this my last will and 
testament. 

I n  witness whereof," ctc. 

Issue being joined upon the pleadings in the Probate Court 
of Wake county, the case mas carried up to the Superior Court 
for trial ; and the following issues were submitted to a jul-y at  
the term befvre stated, to-wit : 

(1.) Did Susan Pace execute a release of her interest in the 
estate of Unry  Vaden, (except the land,) to those entitled ac- 
cordilig to the will ? 

(2.) Did Susan Pace sign an instru~nent relinquishing her 
interest in the estate of hIary Taden, knowing at the time that 
she had an interest i n  the note aud money of the estate? 

(3.) Was the paper writing in question signed by Susan 
Pace ; did she know its contents, and was it under seal ? 

It was in evidence that the plaintifl' had executed and de- 
livered a paper writing, purporting to be her relinquishment 
of her interest under the will of Nary Vaden, to the next kin 
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as named in said will, and that said paper writing had been lost. 
Upon the question as to whether it was under seal, IZ. 

C. Badger, Esq., an attorney of the Court, was introduced 
as a witness, and testified, that said relinquishment or release 
had been exhibited to him as an a t t~ ruey ,  by the defendant, 
and his counsel asked upon the eflect ; that he had advised him 
that the same was a valid release in law, of the legacy nien- 
tioned by the plaintiff to the parties aforesaid ; but that he had 
no distinct recollection as to whether said paper Fas nnder seal 
or not. The connsel for the defendant then asked the witness 
whether he mould have advised the defendant as aforesaid 
unless such relinquishment had been under seal. This question 
was objected to by ihe plaintiff, but admitted by the Court ; 
and the witness stated that he would not so have advised had 
there not been a seal. 

D. G. Fowle, E q . ,  anotller attorney of the Court, being 
sworn as a ~ i t n e e s ,  stated that he had seen and had in  his pos- 
session the paper writing, aud had a d d e d  the defendant that 
it was a valid release, and that he would nut have done so had 
it not been under ~ea l .  

I t  was in evidence that the executors under tlie will having 
renounced, P. P. Pace had agreed to act as agent to settle the 
estate; and that an agreerneut was drawn up and siglied by all 
the parties anthorizing him so to act. And that on the day of 
srile Ile refused to act fnrtller unless the plaintiff signed the 
release ; and that all the parties signed the agreement above 
mentioned ; that the paper was read orer  to plaintiff and she 
assented thereto, having previously executed and delivered it. 
I t  was in evidence also that TiT. W. Pace had agreed to sup- 
port her, provided she executed the relenee. 

The counsel for tlie plaintiff asked the Court to charge the 
jury that mid instrument mas not in law a release, but an at- 
tempted assignment of a chose in action. That in law no valid 
assignment could be made of such chose in action ; aud that 
the same could only be supported in equity when founded on 
a valuable consideration. I n  this case there mas no evieence 
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of a valuable consideration, and they mnst find for theplaintiff. 
This prayer for instructions was refused bp his IIonor, and the 
plaintiff excepted. 

Upon the issues submitted to them, the jury found : 
1. That Snsan Psce did execute a release of' hor interest in 

the estate uf Mary Vaden, except the land, to those entitled 
nnder the will. 

2. That Susan Pace did sign an instrunlent relinquishing 
her interest in said estate, knowing at the time that she had an 
interest in notes and money of said estate. 

3. That the paper writing in question was signed by Susan 
Pace ; that she knew its contents, and it was under seal. 

Judgment was tllerenpon rendered against the plaintiff, who 
appealed. 

Smith c8 Strong, P a c e  and Lewis, for appellant. 
FowLe and Bledsoe, contra. 

RODNAN, J. By will proved i n  1863, one Mary Vaden 
gave to her executors certain personal chattels consisting of 
horses, furniture, cGc., of stnall value, and also, all her money 
and notes, in trust for the support of T i l l i s  Pace, and of the  
plaintiff, Susan, his wife, for their lives and the life of the snr- 
vivor. Willis Pace died soon thereafter, leaving the plaintiff 
surviving. The mill continue3 : " And none of the above 
named money and property, to be snbject to the disposal o r  
debts of the said Willis or Snsan Pace, and at tlie death of the  
said WiIlis and Susan, or the snrvivor of them, my will and 
desire is, (an immaterial repetition of words is here omitted,) 
that his six daughter@, viz : Martha, 'kc., receive eqnal divi- 
dend, share and share alike, from my esecator, all the money 
and notes then in hand to them and their heirs forever." T h e  
will then proceeds to give to the said daughters, and to the  
three sons of Willis, the horses, furniture, &c., after the death 
of Susan. 

T h e  executors appointed in the will renounced, and Presley 
P. Pace, the defendant, was appointed administrator with the  



xi11 :11:1lc\cd. i l l  I Sib; or I St:;, nod tml< possessioxi of tlie 
p r o p w t ~  ot' tile tczt,itii\. Tile estate  low in  his liands con- 
s I ,  or \\ , ' : ? $ 5  or t l i r e .  Tlie 
co~npl'iitrt sc>is t;)rrl~ the above t i c k  and ],rays i;r a n  ac- 
e0111it. ckr. 

Tht. clotc~r~d,irit ~ct;ibts an account, on the ground t l ~ t t  the 
plail~ritf' 1 ~ 1 u ~ l ~ e t l  and ;lssiglled ill1 her est'ltc nnJ interest nnder 
the  ~vil l ,  \V\C'L'I)~ in certain 1:in~Is n~ent ioned in it,) to the legn- 
tees in rttm.linder. The  :tns\rer, Ilo~revcr. doe3 not allege th:lt 
there \vnP any conside~lt ion for the ~.cle,isc (1r n s s i g n ~ n e ~ ~ t ,  or 
that  they 1i.zre ever 111:tdc n n j  cl ,~im 11ndei. i t .  

T h e  soppoeccl nssignrnent had been lost ; bnt a j a ry  f'uund 
tlint sncli a writing Iiad becri esecnted. T h e  right of tlie 
plaintic to  recove!.. torr:s on the validity 2111d effect of this in- 
strumen t. 

Be fLm conbidt.rinji thtit question, i t  will be convenient t:, 
disposc of :I q ~ ~ c s t i o n  of evidence which was raised npo11 tlie 
t 4. 

1. I j d g c r  and Fonle ,  two ~iicnibel-s of tlie h;lr to wholn the 
nssigouient liad been esliibited for the  purpose of obtaining 
their  opinions aa to its eft'ect, were pern~i t ted  to testify agninst 
objection, that tlley did not reuieuiber \vlietlier or not the  lost 
instrnment lind a senl, but !I:cy se] erally advised that i t  was 
valid, and tliougl~t they would not have given such advice, un- 
less i t  l i d  been given under seal. T h e  j u r j  focud that  the 
ios t rn~neut  w:is 11nd~1- seal. W e  do not k n o v  of any Ian- 
rcliicll reqairet; an aAg11111cnt or  s n ~ w n d e r  of an cqnital~le 
estate in personal cliattels, or i:: J c I ~ ~ ~ * c ~  in action, to be under 
senl. A seal to a co~i t r i~ct  nt law, L I I ~ ~ C I I ~  with proof of a 
consideration, but in equity it has no  anch efYect. 

T h e  f a t  which the eridcuce tended to prove was an inlnin- 
terial one, and as its aciniission conld not prejudice the plain 
tiff, she is not entitled to a rruw trinl \vlictlier it w,rs ill lan- 
conlpctent or  not. 

2. Tlie proliibition it: the  will of tlic disposal uf their estates 
i n  the  property! by tlic legatees for life, was void. It is settled 
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that by no form of words, can property be given to a man, or 
to another in trust for him, a0 that he  sl~all  not have a right to 

gift, a provision that upon an attetnpted alienation, i t  shall go 
over to some third person. Dick v. Pitchford, I I) cY: B. Eq., 
480. i7Ie6une v. J febnn~,  4 Ire. Eq., 131. 

T h e  plaintiff had the right to surrvnder or assign her estate. 
3. The  only remaining yrlestion is, did she do so by a valid 

and effectual conveyance! No doubt a person by a traneac- 
tion inter vivos may gise to another an equitable, as well as a 
legal estate, in property, without consideration, and if the con- 
veyance be executed, so as to pass the estatc, a Conrt of equity 
will support the title of the volunteer, and in the absence of 
fraud or imposition, will not permit the donor to revoke it, 
unless there be a clause reserving that right. 1 Stor,y, Eq. Jur., 
s. 433, note 6, Id. s. 706, a. 973. A>/l.ewicil. v. Banning ,  1 
D e  G. M. & G. 176, ana CRSeS cited in note. 

W e  need not consider whether if a gift was intended in the 
present case i t  =as so executed as to pass an absolute estate to 
the donors, because it is clear that a gift was not intended. 
T h e  plaintiff certainly supposed that she was to receive a con- 
sideration, and that it was to her interest to execute the instru- 
ment. On this point the case reads as follows : " I t  was in 
evidence, that the execntor under the will having renounced, 
P. P. Pace, had agreed to act as agent to settle the estate, and 
that an agreement was drawn np and signed by all the parties, 
authorizing (him) to do sy, and that on the day of sale, he re- 
fused to act f'~irther, unless the plaintiff signed the release, and 
that all the parties signed the agreement above mentioned, and 
that the paper vas  read over to plaintiff and she assented 
thereto, having prerio~lsly executed and delivered it. It was 
in eaidmce, that TT. IV. P a c e  had agreed to su9port her, p ro-  
vided she executed tAe release." There was no issue submitted 
to the ju ry  as to whether the plaintiff' received a valuable con- 
sideration. The  comsel for the plaintie, however, requested 
the Court to instruct the jury, that the a~signment  was not 
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goad unless founded on a valuable zonsideration, which his 
Honor  refused to do : probably supposing, that a seal dis- 
pensed wlth the  necessity of proof of a consideration. I n  this 
his LIonor clearly erred. 

W a s  there a sufficient consideration ? T h e  consideration 
divides itself into two parts : 

1. Tlle agreement by the  defendant. P. I?. Pace, to settle 
the  estate as agent of the legatees, wilhout taking out adrnin- 
istration, wllicli he  agreed to do if ylaiutiff would execnte the 
assignment. It was discovered afterwards, however, that  he  
could not legally d o  this. Revised Code, chap. 46, sec. 14. It 
was contended for the plaintifr, that  this par t  of tlie considera- 
tion was illegal and against pnblic policy, aud that where a 
part  of 2l~e consideration is illegal, the contract founded there- 
on is void. Withont considering mlietller that admitted doc- 
trine would apply, wlien tile intent  to do the i l l e g ~ l  act was 
never acted on, and n7aa aba~ldoned : i t  will sufice f,>r the  pre 
sent purpose to stiy, that the agreement constituted no consid- 
eration for tlie assignlnelit. I t  conld not legally be, and was 
not in fact, acted on. 

2. T h e  second lw-t of the supposed con:icleration was an 
agreement by W. W. Pace  to support the plaintiff; provided 
she executed the release. No t  orlly is this supposed agreement 
not stated in t l ~ e  answer, but  that pleading does not net forth 
that  there was  an^ consideration for the lelease at all, and as n 
deteuce i t  is defective in that respect. 

As the evidence respecting tlie promise to support the  plain- 
tiff received without objection, we will consider i t  as properly 
received. A s  stated in the evidence, it is extremely indefinite. 
Keither the time when, nor the  circumstances under which, i t  
was made appear with particularity. It is not expressly said 
that  i t  was made directly to the plaintiff, or  so as to bind W. 
W. Pace  (who is no  party to this proceeding). I t  does not ap- 
pear for what length of time the s o p p ~ t  was to be given ; or  
of what i t  waa to consist-whether i t  was to irlclnde the  usual 
comforts, or  o d y  the barest necessaries of life ; or  that i t  was 
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ever acted on, or that its performance was ever demanded or 
tendered. 

I f  there be a valuable co~sideration for a contract, a Court 
of Equity will not refuse to enforce it merely on the ground 
that the consideration was inadequate, unless the inadequacy 
be so g r m  as to prove that fact alone or coupled with the other 
circnmstances of the case, fraud and imposition. But  still 
there must be a consideration substantially of value. Taking 
the promise in this case, to have been in the words stated in 
evidence, and giving the defendant tba benefit of the fact of 
s ~ ~ c l l  promise as if it had been pleaded and found by tlie jury, 
we are of opinivu that nnder the circumstances it was too 
vague and indefinite to amount to a s~ibstantial consideration. 
There are cases, no d u n b t ,  in whicli the  inc certainty of the  
words of such a prornise btnnding by themselves, may be sup- 
plied from the relations of the parties, or the circumstances 
under which it was made. T1le.y ina j  someti~nes filirlj be 
construed as a promise to suppout in the cilstoinary nlsnner 
of living. But  no circnmstances appear here, which malie 
that meaning the necessary one. I t  is di%cult to conceive ot' 
any reason to induce TV. W. Pace to promise to the ylaintiff'a 
support costing more than the interest of the fund she had 
i r  th r  estate, and it is equally dificnlt to conceive of a n j  
reason on hini to make, or on her to receive the promise, if 
the support was to cost the equal of the interest. W e  can 
make the conduct of the parties intelligible, only by snpposing 
that the ideas of both were that the support should be of less 
va!ue than the interest of the fund, and that tlie deficiency of 
the consideration was to be made up by P. P. Pace, settling 
the estate as agent of the parties witho~it an administration. 
I n  that case clear17 the release was without a substantial con- 
sideration, and although no actual fraud is to be imputed to 
any one, yet it was executed under such circumstances of snr- 
prise and mistake that it ought not to be enforced. 

PER CIJRIAM. The  judgment below is reversed, and it is 
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declared that the plaintiff is entitled to the amount demanded, 
and the case is remanded it] order that i t  may be taken. The 
plaintiff will recover costs in this Court,. 

Let this opinion be certified. 

DAVID R. JACKSON v. G. T. EVBKS, Adm'r. 

In  an action agoinst an administrator, the testimony of a witness is not 
admissible to prom a transaction between the witness and the de- 
fendant's in test:^^^, mhereby certain bonds, the subject of this action, 
were assigned to the witness who assigned them to the plaintiff; al- 
though upon the cross examination, a question, esplanatory of a state- 
ment made i n  his examination in chief, relative to such tranaction, 
had  been asked the -n-itness, and he had answered it. 

(The case of Gray v. (loope?, 65 N. U. Rep. 183, cited, distinguishecl 
from this, and approved.) 

CIVIL ACTION, tried before Xoore, J., at Spring Term, 1875, 
PITT Superior Court. 

The plaintiff declared upon the following bonds : 

" GREENVILLE, N. C., Feb. lst, 1862. 
$133.00. 

For value received I promise to pay to A. & W. J. Evans 
or order, one hundred and thirty-three dollars, with interest. 

Witness my hand and seal. 
W. J. EVANS. [L. s.] 

GREEXVILLE, N. C'.: dug .  4th, 1562. 
$168.06. 

For value received I promise to pay to A. & W. J. Evans 
or order, one hundred and sixty-eight dollars and six cents, 
with interest. 

717itness my hand and seal. 
TV. J. EVANS.  [L. s.]" 
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T h e  defendant's intestate and Amos Evans were partners, 
under the firm name of A. (Ss W. J. Evans. W. J. Evans, 
the defendant's intestate, died in the month of October, 1872. 
T h e  plaintiC' sues as the assignee of Amos Evans, the survi- 
viug partner of A. &z W. J. Evans. 

Amos Evans was introduced as a witness by the plaintiff and 
testifiet! :IS follows : The copartnership is insolvent, there 
being now outstanding debts unpaid, and the business of the 
firm remains unsettled. The copartnership was insolvent at  
the  death of W. J. Xrans. He passed the notes to the plainttiff 
for valne. The  wi tnes  tlien offered to prove that he  became 
the owner of the  I~o t e s  i l l  the lifetime of W. J. Evans, and 
'low he became the owrter. To this eviclenrc the defendant 
c7,jected, and the Court sustained tho objection. 

Upon cross-examination the defendant's counsel asked the 
witness if the notes in snit n7ere passed by him to the plaintiff 
in payment of a coparti~ership debt or an individual debt of 
his own ? Witness ansnered that he passed them in payment 
of his individual debt. 

On re-direct exaniination witness was permitted by the 
Court, after ol~jection by the defendant, to  testify that by an 
arrangemeut between 1:imself and the defendant's intestate, 
the note becan~e his individual property. To  this evidence 
the defenchnt excepted. 

There was a verclict and jrzdgment fbr the plaintiff, where- 
upon the defendant appealed. 

J. E dIoo?,e, with whom was GilZianz d3 Przsde?~, for ap- 
pellants, insisted : 

That the testimony is inadmissible. C. C. P. ; Battle's Re- 
visal, chap. 17, sec. 343. 

Our  case is distinguished from Gray v. Coopw, 65 N. C. 
Rep. 163. I n  that case the testimony was as to an independ- 
ent and separate fact outside of and distinct from any transac- 
tion between the parties. Our case is a direct transwtiun 
between the parties. 

9 
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SETTLE, J. It is clear tlint the  witness, Amos Evans, could 
not, \rit!iout violating section 343 of c l~ap te r  17, Battle's Re-  
visal, be allowed to testify that hy an arrangement between hiui 
and tile defendmt's intestate, the notes, wllicli a re  tlie subject 
of this action, became his (witness's) i n d i r i d n ~ l  pro port^, unless 
the  question asked by the defendant on the cross-es~tnination 
of the witness opened the door fur this evidence and made i t  
admissible. T h e  n-itnesa, w!io ia the surviving partner of tlie 
i i r u ~  of ,I. ~k W. J. Erans ,  had 1)een permitted, witliout ob- 
jection, to testify that  the  corpartnership was insolrent, that 
there were ontstanding debts nnpaid, that the copartnersliip 
was unsettled. and that it w ~ i s  irisolvertt at  the detctl~ uf l i i ?  

partner, TJ7. J. Evans. I n  a n s r e r  to a further question of the 
plaintiif, he  testified .' that he  pnsded the [totes to the  plairltitf 
f(,r value." 

T h e  plaintif?' offered to pro! e further by this witness, '* tllat 
he, witness, becariie the owner of the notes in tile lif'eti~~ie of 
T. J .  Evans, tlie deceased pnrtner, and liow lle becane tlie 
owner." This, rlpon objection, was excluded. 

cpon the cross-esauiination of the witncss, the  defe1;dnnt 
asicc'd him if the uotes referred to Irere passed by hirn to :Ile 
plaintiif i n  payment of a copartuersllip debt or an indiridntil 
debt of liis own. JQitness answered that he passed them in pa!- 
~ i i en t  of liis i n d i v i d ~ d  debt. 

On tlie re-direct examination of the witness, he  was per- 
mitted by the Court, after objection by tlie defendant, to tes- 
tify tliat by an arrangement between him, vi-itness, and the 
defendant's intestate, t he  notes becnrne his, witness's, indi- 
vidual property. 1 3 s  Honor  wad clearly riglit in e x c l ~ l c l i ~ ~ g  
this eridence when first offered, and me caunot perceive that  a 
question of the  defendaut on the  cross-examination, which 
only songht an  explanation of a statement a l rwdy made a t  tlie 
instance of tlie plaintiff, to wit, "tliat lie liad passed tbe  notes 
to the  plaintiff for ~ n l a e , "  could hare  the  legal eff'ect to render 
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all commnoications of the  witness with his deceased partner 
competent. T h e  question of the defendant did not  introduce 
new matter. I t  only called for an explanation, on a sin& 
point, o? matter already introduced by the plaintig. 

T h e  position of the defendant, as the representative of a 
dead man, would indeed be embarrassing if h e  dare not open 
his nioutli to test a single statement called ou t  by his adver- 
sary lest lie thereby open the door fbr all other statements. 

H o w  did tlie cunsitlerntions which operated between the  
plair~tifl' and the witness, of' whicli the  i n t e ~ t a t e  could know 
nothing, render arr'ingernents arid transnctions between the  
witness m d  tlie ir~testate competeut ? 

I n  G-'my V. Coop,,, fie? IT. C. Itep., 183, the  defendant asked 
a question which the  plailltiff co~lld 11ot linvc asked, and proved 
a new f x t ,  as to wl~ic!l t l ~ c  phintiff"s witness became the wit- 
ness of tlle defendant, ilrlrl t l~erefore the plaintiff was perrnittod 
t o  exalniric the witriess i r ~  explanatiori of tlie new matter ic- 
trudnced by the  dcfeudant ; but in tliis case, the  question asked 
1,y the defendant was a legitimate one on the  cross-examination 
of the witness in regard to matter introd:lced by the plaintifE 

T h e  adlnission of iniproper testimony entitles the defendant 
to  a venire de ~zovo. 

Let this be 'certified. 
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T h e  case was Lrougiit I I ~  to this Co t~r t  cer . t io~r . i ,  and 
decided a t  this term. 

Siizith c& Strong and Cobb, for appellants. 
L F. El'oke and Shaw, contra. 

SETTLE, J. N o  Conrt has the r ight to violate 3, contract, 
nor has the Clerk or Probate Judge  the  right to enforce the  
specific perfornmice of a contract ; that power is rcstecl excla- 
sirely in the S u p r i o r  Court, setting in term. 

T h o  special proceedings prescribed in Ihtt le 's  Iicvisal, chap, 
34, For obtaining the actual partition of land, between tenants 
in conlmon, or  the  sale thereof' when ac tnd  partition is imprac- 
ticnblc, do  not apply to a case wlierc tenanrs ill conl~non hare, 
113' contract, agreed upon terrris, as to the  manner and extent 
of the  partition, both f'or agricultural or  mining interests, the  
location of the  dividing fence, the est~blishrnent of' the liues, 
t h e  quantity of bottoui and high land that eucli is to receive, 
and the  mode of ascertaining and adjusting ally ineynality of 
value of the  separate tracts. 

I n  order to enforce such a contract resort must be had to an 
action for specific performance of which, as w e  have said, the  
Clerk  has no jnrisdiction. 

T h e  judgment  of the Superior Court is affirmed. 
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STATE v. WM. IT. HALL. 

The removal of a criminal case from one county to another, upon t h s  
affidavit of the prisoner, lies within the discretion of the presiding 
Judge of the Court below; from the exercise of which discretion no 
appeal will generally lie. 

(State v. JIill et at. 72 N. C. Rep. 343, cited and approved.) 

INDICTMENT, murder, tried a t  the  Spring 'l'erm, 1875, of the 
Superior Court of BCJNCOMEE county, before his Honor,  J u d g e  
17enry. 

T h e  following is the  statement of the case made up and cer- 
tified hp his Honor ,  the  Judge  presiding. 

T h e  defendant, with his wife, Clara Hall, were indicted for 
the  murder of A.  J. Gillcspie, their step father-in-law ; the  in- 
dictment being found a t  Fall  Te rm,  1874, and on the  motion 
of the  prisoner, continued to Spring Term, 1875. A t  said 
term, on the motion of the  prisoner's connsel, there was a Eev- 
erance, and separate trials ordered. 

T h e  prisoner, Wm. H. Hall ,  being upon trial, filed an afli: 
davit for the retnoval of his case; and moved the Conr t  to or-  
der  tlie same. I I i s  Honor  refused the motion. He then filed 
a n  affidavit for continuance, on account of the absence of a 
material wi tne~s ,  oue  Merri t t  Plemons. I I i s  Honor  refnsed 
to continue, but upon the affidavit ordered a capins ad test$- 
cnnclum to issue fur the witnese, Plenions, wlio was subse 
quently brought into Conrt, but v:liorri the prisoner declined to  
examine. 

T h e  evidence was circumstantial. T h e  dcceased being shot 
down a t  his door, in the  night time, fiorn the garden fence. 
There  was much testimony offered showing threats, motives, 
tracks, hidden gun, ammunition, confessions, &c., many wit- 
nesses being introduced and examined. At  the  beginning of 
the  trial, a t  the  suggestion of prisoner's counsel, the  tvitriesses 
were ordered ont of the  Conrt room, and separated from those 
being examined, and not to appear until called. 
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For the State, J. M. Alexander was examined in the course 
of the trial, was cross-examined and ordered to stand aside. 
Subsequently he  was recalled by the State, to prove some fact 
overlooked in his first examination. After stating, that since 
his first examination in chief, he had been in the court room a 
few minutes only, his Honor allowed the examination to pro- 
ceed. To this the prisoner objected, and excepted. 

I n  the course of the argument, the prisoner's counsel read 
an old and a long case in the notes to Phillips' Evidence, vol. 
3, an anonymous case of 1672, taken from the Gentleman's 
Magazine, 1762, and which details the facts purporting to be 
the evidence in the case of a person, who was arraigned in the 
reign of Queen Elizabeth for the murder of a man, &c., to the 

jury. The Court asked the counsel what was the object of 
reading that case to the jury ? Connsel, in a blunt manner, 
replied, to comment on. His Honor then asked if he designed 
reading any more caaes like that 3 The  reply was, he did. 
There being no objection, the counsel proceeded. 

When the argument; was closed, the counsel for the prisoner 
handed to the Conrt the following instructions, to be read to 
the  jury, viz : 

(1.) If  any of the estaLlid~ed circumstances be wholly re 
pugnant to the hypothesis of the State, the jury cannot con- 
vict, notwithstanding the degree and extent of the circum- 
stances in other respects. 

(2.) That circumstantial proof is not of a conclusive nature 
in respect to the hypothesis proposed, unless it also excludes 
every other inconsistent hypothesis ; and when the evidence 
leaves a reasonable doubt as to which of several hypotheses is 
true, or merely establishes some probability in favor of our 
hypothesis, rather than another, such evidence cannot amount 
to proof, however great the probability might be. 

(3.') I t  is essential that the  circumstances should, to a moral . . 
certainty, actually exclude every hypothesis but the one pro- 
posed to be proved. 

After stating the testimony, as delivered to the jury, his 
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Honor asked the counsel to "please read the instructions pray- 
ed for, (the writing being unintelligible,) and his IEonor said : 
I can't read your handwriting well." The counsel did so, 
when the Court charged the law to be as stated, k c .  I n  the 
charge, and in  the colnnients on tlie law, his Honor cliarged, 
that the readicg of the facts in circnlnstantial cases, was 11ardl-j- 
proper, but not being objected to was perruitted ; that i t  was 
calculated to lead the minds of the jury away from the ifisues 
and facts of the particular case before them ; that they (those 
read) were only the recitation of fc+cts appearing in o t t e r  casee, 
and ill which niistakes had been tnacle, and thc only service 
that they conld be to the jury, was to make them more careful 
to give the prisoner the benefit of any reasonable doubt; and 
the more cautious to see that the prisoner was not unjustly 
cotvicted. That the facts recited lind riotliir~g to do with the 
testimony deposed to in this case ; that each and every case 
innst  be decided on its own merits, and according to the evi- 
dence, and that without any reference to the mistakes made in 
other cases. That life was fill1 of error, and every thing hu- 
tnan :rcu liable to mistakes; and that the most correct thing 
we conid do, was to act as best we could under tlie circuni- 
stances, having due and conscientious regard to the position we 
occnpy, and the oath we had taken ; and that after giving the 
prisoner the benefit of the reasonable doubt, and after a fair 
~ c d  a j u s t  consideration of all the circumstances, if they were 
fo!ly satisfied, that he had killed Gillespie in the way and man- 
ner stated, i t  was their duty to bring in a verdict of " guilty." 

Further, his I-Ionor stated that the trial having occupied a 
long time, (five days,) he would for the benefit of the jury, sum 
~p the testimony as delivered, and lay before them the theo- 
ries and arguments of both sides-of the State and of the pri- 
soners. 

This l ~ i s  Holior proceeded to do, and asked, after getting 
through, if any thing had been o~erlooked, or i ~ o t  sufficiently 
and intelligibly stated. The  counsel for the prisoner suggested 
that the line of argument in the prisoner's behalf had not been 



so btated as to give him the f~111 benefit of its reasoning and 
effect of the evidence, $c., and suggesting other propositions 
an 1 arguments use2 by the defence; the same was fully recited 
by tlie Court and commented on. Again, his Honor  asking 
if any t l~ ing ,  fur or agairlst tlie prisoner, had been orerlooked 
in the clli~rgi: of the Court, and both tlie State and the  pris- 
oner replyi~ig that there was not, suboiitted the  case to the 
jury, agiin ilnprestli:~g upo~i  them, t!ie right of the prisoner to 
all re;lson~ble clo111)fs as to his guilt, &o. 

Tlie jui,,v fon:ld :i verdict of gnil t j .  Xotion fur n new trial. 
Notion overruled. Judgment  and appeal by the priso12er. 

REIDE, J. Tlie only point rnnde for the prisoner a t  this 
bar, was, whether his Honor below ought to have removed the 
case npon the  affidavit filed. 

T h e  case of State v. Hill, et tcl., 72 X. C. K. 345, is an ex- 
press anthority that  the matter of removal of causes is under 
the cliacretion of the J u d g e  presiding. T h e  naked removal, 
or refusal to remove, nothing more appearing, is not appeala- 
ble. We are r,ot prepared to say that  circumstances might not 
ncconiyanjr ii refnsd to remove which might make i t  appeala- 
ble,-as if, f i r  instance, the  presiding 3 udge slionld refme on 
account of a supposed want of power, and so there may be other 
instances; but  here notliing appears to sliow that the  decision 
was inflnenced by any t5irig bnt tlte legitimate discretion of 
his Honor.  

There  is no error i : ~  the recurd. 'Let this bc certified to- 
gether with this vpinion, to the  end that  tlrerc [nay be jndg- 
~ n e n t  and execution according to law. 
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STATE ex rel. BARNR~ v. LEWIS. 

STATE on the relation of JAXES A. BARNES v. WX. T. LEWIS. 

Where B was appointed guardian of B by a County Court, of whioh at  
the time of his appointment he was an acting Justice: Held, that the 
fact that he was so acting, did not render nugatory his appointment, 
so as to discharge C, a surety on the guardian bond, from liability to 
the ward. 

Where A signed a guardian bond as surety, and at  the time of signing 
the same the name of B appeared in the body of the bond also as 
suretg, though be had not signed the bond, and never did : Held, in 
an action against A as surety by the ward, evidence mas not admissi- 
ble to show that A mas indnced to sign the bond as surety, by the 
statement of C, the guardian, that the said B would also sign as 
surety. 

(The cases of &tte v. Pool, 5 Ired. 105; Brinegctr u. Chn$in, 3 Dev. 
108; and Hcryes v. dshew, 5 Jones 63, cited and approved.) 

CIVIL AcrIoN, on a guardian bond, tried before Jloore, J., at  
Spr ing Term, 1874, EDGECODE Snperior Court. 

This action was Lrought against the defendant as surety on 
a bond executed by Jolin F. Speight. as g~iardian of his relatur 
the  execution of the  bond not being denied. 

On the  trial, t he  def'endant proposed to prove by himself, 
that  as an inducement to his execution cf the bond, John  F. 
Speight stated that  onc Jesse IrY. Poweli w011ld also sign the  
bond as surety, and upon tha t  ywmise a r ~ d  understanding de- 
fendant agreed to sign the  same as surety, and when be signed 
the  mule in the presence of the  Court, the bond was filled up, 
and on the face thereof the name of Powell appeared as one of 
the sareties, and defendant had no linomledge that  Powell did 
not sign the  same as surety, until about four years ago. 

T h e  counsel for the relator objected to the admission of this 
evidence, and the  Court sustained the objection, aud defendant 
excepted. 

I t  appeared from t h e  evidencc that J o h n  F. Speight, the 
guardian of the relator, and two other Justices, constituted 
the Court at the time of tho appointment of Speight as guar- 
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d i m ,  and tho execution of the  bond. T h e  defendant insisted, 
that for that reason the  appointment of the  g~iardian and the  
bond was void. 

T h e  Court held that t l ~ e  defendant was liable and gave judg- 
ment  for the plaintiff; thereupon the defendant appealed. 

Ba t t l e  ce Son and J. 1V. Johnstoll, for appellant. 
Iloward & E'erty, and D. Battle, contra. 

RODMAN, J .  T h e  defendant is sued as surety for one Speight, 
on A bond given by Spe ig l~ t  8s guardian for the relator. IIe 
lnalies two defences : 

1. When  Speight was appo~n ted  guardian, the County Court  
was colnposed of himself and two other justices of the  peace 
for the  county of Edgecon~be.  111 order to l ~ a v c  made a Conrt, 
Speight mast  necessarily have taken a part in maliing the ap- 
pointment. T h e  argument is that  the appointment was void, 
and that consequently the  bond is void also. 

There  can be no doubt of the  general proposition that  no  
man is allowecl to act as J ndge in a matter  in which he  ltas an 
interest, except to make such f'orrnal orders as rnay be liecessary 
in order to continue the case, or to send i t  to some other Court  
competent to t ry  it. A70r$eet v. - , 72 N. C. Rep.; Free- 
lnan on Judgments,  sees. 144, 148. 

Wi th  that  exception the  judgments of a Jndge  who has sn 
interest are said to be void. 

Bu t  in all the  cases cited to illustrate this proposition, whic l~  
I have been able to find, the  qnestion has occurred between 
the  original parties to the judgment,  or their privies. Ob. 
viously the  same reasons would not apply, or, a t  least, wo~l ld  
not apply with equal force, when innocent third persons had 
acquired rights under the  judgment. 

But i t  is unnecessary to pursue the investigation of this 
subject on general principles. W e  consider that t he  liability 
of the  defendant is established by the  act of' 1842, Revised 
Code, chap. 78, eec. 9, which enacts, in effect, that every bond 



tc1l.;c~~ I I I I ( ! ~ I .  the. si~irctior~ of ;t G ~ n r t  of 12ceord fc,r thc  ~,erforul  
nlice o f  ;in? tint!. I)clongill:< to any oftice, <kc., shall valid, 
t lo twi t I~zt i~~~l l i~l :_ :  iitlg irregularity or invalidity in the confkrring 
of' tlic i~tlicc L Y t ; f n t , :  v. Pool ,  5 Ire., 103. 

T t ~ t l o ~ ) c ~ ~ ~ ~ l ~ ' ~ i t l \ ~  of' t l ~ i s  statnte, tile clefcntixnt, is cstopl~ecl to 
dc.115 t!rtit Spcigl~t  was rightfully a p p o i ~ ~ t e d  gnardiau uf tlie 
rcl:itor.. i t  i.; so rucited in the  bond, and it is established law 
tliat : d l  1 1 1 8  ~ I I ~ I I  :1 mere gene~al rccitdl in tlie body of a bond does 
not cre~rtc a11 estoppel, yct a p ~ r r ~ t i c ~ s l t r t ~  1.ccita1, that  is, uf such 
facts 21s werc tlle ir~dncemeut ~ i ~ o v i n g  to the execution of tile 
E~ontl, does IIciys v. AsX.c?u, 3 Jones, 63 ; I3igclow on Es- 
toppel, 293, 313 Ci~ttoa r. Bicd.insnn, S 131;. 3P6 ; Emce v. 
United Stules, 17 f h w ,  -137. 

2.  T h e  defendant "proposed to prove by himself that the 
said J o h n  17. Spuiglit, now d e d ,  :is an inducenient to his jig- 
nsture of the bond as suretp, stated tllrit one Jesse 13. Powell 
wonld also sign tlie bond as surety, and that  upon that promise 
and nnderstantling defendant agreed tu sign the  same as surety, 
and that  when he  signed the  same in presence u f  the  C'onrt. 
tile bond wns filled np, and on the face tliereof, the  ~ l a ~ n e  of 
said Powell appeiired as one of the sill-etica. and defendant lmd 
no li~towleclge that said Powell  did not bign tlie same as surety, 
until about fonr yems ago." T h e  Court  refmod to hear the 
testimony, arid defendant e~oep ted .  

T h e  propriety of the  rejection of this tcst in~ony depends en- 
tireljr on its materiality. I f  the  facts 1)ropoced to be proved, 
u-ould have made a t,i!!ic.imt defence, i i ther  to the  whole, or 
to any part of the relittor's cI:tim, the  testimony was material, 
and  should have beo~l received. I ,  ' ~ ~ ~ w e w r ,  i t  would not 
have beer] a defence, it was i ~ n u l a t c ~  ~wl, and was properly re- 
jected. 

T h e  ar~thorities bearing more or lesa directly npon the ques- 
tion thus presented arc nnmerous, wntl not a l w n ~ a  corlsistent, 
and I have not arly where ~ n c t  wit11 itn fittempt t o  ~'Iassify 
them, and to estract the  p n e r a l  rules wl~ich they esti~blish. 
T h e  task would be a laborions, and if fairly done, ari ~ ~ s e f n l  
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one. T11e menibers of tl~id Cunrt I ~ o ~ e v e r  have no time for 
snch tasks. Ali tli,!t we shiili ondertalie to do, will be to dis- 
tinguisli certain classes ~f caeca from the p r e m ~ t ,  and to state 
t!~e grounds of onr  decision i i l  the present case. 

,111 official l~otitl is presetltcd to a persoil n.110 is solicited ti) 
cign i t  n s  R buret\', :i~id the Ituniea of certain other Imsons are 
rec.;trd ill the bod? of' [lie ~ H J I I ~ ,  and  appcJnl ijgncd t o  i t ,  and 
the pelsun solicited to bign, believes that their slgr~atures are 
genuine, when, as aftermrds appears, they are forged. T h e  
bnrety is not bound. Lzdy v. T h e  People, 27 111. 173. Cham- 
bedin T. Beaver, 3 Bush. (liy.,) 561. But contra, Biyelow v. 
L"o?zqys, 5 Ohio, 256. 

2. It it is agreed bctweell the parties to an obligation that i t  
shall ;lot be valid unless executed by all of certain persons, it is 
not valid n n  ti1 so executed. T~IIIF, geuerally expressed, the 
rale is ur~questior~able; but it is subject to be controlled ; 2s 
i i ~ r  example, if it be afterwards delivered absolntcly to the ob- 
ligee by n part of the proposed obligors: onlg. State r. Peck, 
A3 Uaine, 234. Bud  the older authorities are, that it cannot 
he delivered to the obligee, as an escrow. 

In  the case of' an official bond talien nndcr the antliority of 
s Conrt, probably a notice do the Cozwt, assented to by it, that 
it snrety llad signed the bond and left it with the clerk, (and a 

fo~z5o;l.i with another person,) to be delivered on condition 
only, would defeat :$ delivery before performance of'tlle condi- 
tion. It may be doubted whether notice to the clerk, who is 
not the agent of the Conrt for such purpose, and has no an- 
thority to assent to any sncli condition, would have any 
effect. Brit this question need not bc diacumd, as it will, 
appear in the present case that no such notico was giveu to 
either the Court or its clerk. 

3, If tlw delivery of an oflicial bond n ~ a d e  not to the oificer 
authorized to receive it, bat to the principal obligor, on t h e  
condition that i t  is not to be delivered until certain other per- 
sons named in the body of the bond, shall execute it, and t h e  
principal obligor nevertheless delivers i t  to the agent of t h e  
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obligee, without execution by such other persons, and withont 
o ther  notice of the  condition than is to be implied from 
the  names of such persons appearing in the  body of it, the  
sureties who have signed are  not bonnd. Bawl ins  v. United 
States, 4 Cranch, 219. This  case lias been several times ques- 
tioned, and there are decisions opposed to it, on the ground 
that  the obligee could not be bonnd by,a condition of which 
11e hnd no notice. But i t  lndy, p r i i  ~ p s ,  be s r~pp j r t ed ,  on the 
ground that tlie appearance in tlie body of the bond of the 
names of persons who had not signed, wns of itself notice that  
the  instrument was incomplete, and its delivery by t h e p r i n c i -  
pal obligor alone was unautliorized. I Iad  it been delivered by 
the  srtreties who signed, tlie case would have been different. 
8 ? h r p  v. Z7nited States, 4 Watts, 21, is to the like effect, witli 
the difference, that in that case, the  act of Congress under 
which the bond was given, required two sureties, which might 
help both to induce the  one who signed to believe that i t  would 
not be talieri without the  signature of the  other, arid a!w to 
notify the  receiving officer tha t  i t  was incomplete. 

P e 2 p e r  v. State, 22 Ind., 399, may be referred to ill this 
connexion, although as that  v o l n n ~ e  of the Indiana Iieports is 
not accessible to us, we can only refer to it. 

T o  return to n n r  case. The  f o l l o ~ i n g  entry appears of 
record in Edgecornbe County Conrt, a t  November Term, 1856, 
a t  which the bond sued on was given : " John F. Speight is 
appointed guardian for James A. Barnes, (tlie relator,) and 
entera into bond in tlie sum of $15,000, witli William T. 
Lewis, (tlie defendant,) as his surety." 

It must be inferred from thiv that  Speight uever oflercd to 
the  Court any other surety than the  defendant. This tlie de- 
fendant lnight Iiave known upon inquiry, and his ignorance of 
i t  proves a t  least some degree of negligence. 

This  record also establishes that t he  instrument was delir- 
ered by Speiglit and the  defendant absolutely as their deed, 
n.ithout qualification or  condition. I f  tlie defendant then ill- 
tended that  tlie delivery should be conditiolied on Powell's 
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signature, a p rnde l~ t  can ti or^, as well as fair dealing towards 
the ward, required him then to have stated such zondition to 
the  Court or at  least to the Clerk. I t  may be doubted, as was 
said before, wlietlier such a statement to the Clerk would have 
been effectual, as the Clerk is not authorized to receive escrows. 
But  that question is immaterial, as the instrument in questioll 
was not so delivered. I t  is contended, however, that the fact 
that Powell's name as a surety appeared in the body of the 
bond, was of itself notice that the instruu:ent was incomplete 
withont his signature, and that the delivery mas conditional. 
I t  will be seen that this proposition is not supported by the 
cases of P a u l i n s  v. r'/. 8 ,  and Sharp v. U. S., because in those 
cases the a5solnte delivery was not made by the surety, but by 
the principal alone, in the absence of and contrary to the in- 
structions of the surety. 

It is not supported by any case that has fnllen nnder our 
notice. I t  may be admitted that the circumstance relied on is, 
ordinarily, arid in the absence of any circumstances to control 
ic, proof of notice that the imtrnment is at the tiwe inconl- 
plete. n u t  an absolute delivery ss  a deed by a party execa- 
ting it is i~~cornpatible with n delivery on condition, and sn- 
persedes as to him any previous notice of incompleteness. I t  
estops the party from any deferice inconsistent with it. Adams  
v. B u r n s ,  1 2  Mass., 139 ; Cutter v. TVhitternore, 10 Mass., 
442; Scott v. WhippZe, 5 Greenl., 396 ; Baskins  v. Lombard, 
16 Me., 140;  State r. Peck, 53 Me., 284; Biyilow v. Cornegys, 
5 Ohio, 256. 

The Clerk, upon the unqnalified delivery to h im of the 
bond, executed by all the persons whose execution was required 
by the order of the Court, might reasonably believe. that if 
an intention that Powell also shonld sign had ever esisted, i t  
had been abandoned. In this connection we refer to the judi- 
cious remarks of the Court in Luly v. People, 57 Ill. 173, in 
which the surety had been induced to sign, by the forgery of 
an antecedent name. 

" By a fraud practiced on the defendant, by nieans of tile 
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commission of a high crime, he was made to assume a different 
and greater liability than he intended, or snpposed he was 
assuming. I t  is not like the case where the surety, when he 
signs the bond, is assured and made to believe that others will 
afterwards sign it. I n  that case he acts upon the simple assu- 
rance that another will do an act ~vhich he knows may be 
defeated or prevented by various accidents, and he vzust t h e m  

fore take the risk of such assurance being fu@Zled." 
A s  the case stands, the defendant confides in Speight ; his 

condition that Powell also should sign, is comnlunicated to 
Speight alone ; he fails to use ordinary caution either to pro- 
tect himself or i o  protect the  relator. Clearly this was neg- 
ligence. By hih ncgiigence, the defendant enabled Speight to 
become possessed uf the indicia of a guardian, and to obtain 
into his possession the property of the reIator, which he  wastee, 
and then dies insolvent. N o  fraud is imputed to the defen- 
dant : bnt no principle of equity is better established than 
that where one of two innocent persons must suffer by the 
acts of a third, he  who has enabled such third person to occa- 
sion the loss, must sustain it. 

This doctrine is not confined to negotiable securities, but is 
of general application, and it wonld seem to  apply with especial 
force to the bonds of administrators and guardians. 

There is no error in the jndginent below. 

PEE CURTAM. Judgment aErmed. 
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HENRY A. BAKER v. WILLIAJI G. JORDAN, and others. 

Where A, a feme sole, engaged to  be married to B, on the day before the 
marriage conveyed to C, without a valuable consideration, a lot, the 
only property she owned, without the knowledge or consent or B, her 
intended husband: It was held, that such conveyance was a fraud upon 
the marital rights of the husband, and therefore void. 

CASE AGREED, heard before Clarke, J., at Spring Term, 
1874, WILSON Snperior Court. 

On the 10th day of September, 1872, the defendant, Catha- 
rine Bdker, then Catharine Jordan, was fieized in fee as tenant 
in comnion with one Eugene Jordan, of a lot in the town of 
Wilson, containing one acre, it being all the property owned 
by   aid Catharine. 

On the 11th day of December, 1872, the defendant Cath- 
arine conveyed by deed, the consideration of which was love 
and affection, (as appears upon the face of said deed) her in- 
terest in eaid lot to Nittie S. Jordan, wife of W. G. Jordan 
and step-mother of said Catharine, with whom she was then 
living, without the knowledge or consent of the plaintiff, her 
then intended husband. 

On the 12th day of December, 1872, after an engagement 
of some months, the plaintiff and defendant, Catharine, inter- 
married. 

On the 27th day of January, 3 873, the defendant, W. G. 
Jordan and wife Mittie S. Jordan aud Eugene Jordan sold said 
lot to R. J. Taylor, for the sum of three thousand dollars, 
which was a fair price for the same. 

T h e  defendant, Taylor, knew at the time of the pnrchase, 
when the marriage of the plaintiff with the defendant, Cath- 
arine, was solemnized; and knew that the deed from Cath- 
arine to Mittie S. Jordan, was made on the day before said 
marriage, but had no knowledge or notice that the plaintiff did 
not know and consent to the  previous conveyance from the 
said Ca,tharine to Mittie 8. Jordan, prior to the marriage. 

10 
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If the Court shall be of apinion for the plaintiff, such judg- 
ment is to be entered as the Court dial1 be of opinion the plain- 
tiff is entitled to, and for cost. Otherwise jndiment is to be 
entered against plaintiff for cost. 

It was adj,udged by the Court : That the deed from Cath- 
arine Jordan to Nittie S. Jordan, made on the 11th day of 
December, 1872, be surrendered np for cancellation, and that 
the defendants, W. G. Jordan, Mittie S. Jordan and R. J. Tay- 
lor, reconvey to Catharine Baker her interest in the lot of land 
conveyed to Mittie S. Jordan by Catharine Jordan, on the I1 th 
day of December, 1872, and that plaintiff recover costs of this 
action. 

From this judgment the defendant, R. J. Taylor, appealed. 

Boore & Gatling, for appellant. 
Smith & Strong and Clarke & Son, contra. 

PEARSON, C. J. The plaintiff marries a lady, whose only 
estate is a lot in the town of Wilson. In a short time he finds 
out that on the clay before fhe mccrriage she had executed a deed 
of gift to her step.mother, conveying all of her interest in the 
lot. So instead of a bride with n fortane of $3,000 (the esti- 
mated value of the lot) he has a bride stripped of everything 
except her clothes. 

Before 1868 this would have been declared to be " a bare 
faced fraud " upm his marital rights. But the now Constitn- 
tion and the " marriage act," Bat Rev., chap. 69, make very 
great changes in respect to the rights of the husband; for in- 
stead of acquiring jure  maviti, as by the common law, the 
property of his wife, and becoming liable aspater familias to 
support her and the children, he is treated as an overseer in 
respect to his wife's property, bound to acconnt for profits re- 
ceived out of her estate if called upon as such overseer or baiZi$, 
which is the milder word, to account and pay over within one 
year. 
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BAKER u. JORDAN et al. 

These radical changes of the common law, in respect to the 
relation of " Barolt  and Fenze," call for great consideration on 
the part of the Courts. W e  will approach the subject with 
cantion, and not go one inch beyond what i t  is necessary to de- 
cide, in order to dispose of the present case. Mr. Moore, who 
aided the Court by an elaborate argument, took the ground 
squarely that a husband, under the Constitution of 1868, and 
the marriage act to carry it into effect, acquires no right to his 
wife's estate or to the use or profits thereof, and is not to act as 
her bailiff'withont being subject to account : ergo, he cannot be 
defrauded by a conveyance made by her on the eve of the mar- 
riage withont his knowledge. 

W e  do not concur in this proposition. A hnsband is enti- 
tled since the Constitution of 1868, and the rnarriage act, to 
the society of the wife, is under an obligation to support her 
and the children, and for that 1)urpose is entitled to her ser- 
vicee, and to contri6ution from the proyfds of her estate. H e  
has a right to live in his wife's house, and to ride her horse if 
she own one. 

The  plaintiff' was surprised by the fact that his wife had been 
induced togive away all the estate she owned, and to which he 
with reason looked for aid in supporting her. H e  was de- 
ceived, and the question is, was he deftwuded of any right to 
mhicl~ he  was entitled as hnsband M e  think he was. The 
marriage act, Bat. Rev., chap. 69, see. 17, authorizes a wife to 
make contracts changing her real and personal estate for her 
necessary personal expenses, or for the support of the family, 
&c." So the plaintiff had in legal contetnplation a right to 
look to this lot as a source which wonld enable his wife to con- 
tribute to " her necessary personal exper~ses, and for the sup- 
port of the family," and was not only deceived, but was &- 
fraudsd by the secret conveyance made the day before the 
marriage. 

The  defendant, Taylor, knew of the fact that this conveyance 
was made on the day before the marriage. This, as the books 
say, was enough to put him " upon enquiry." If he had asked 
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of the plaintiff he w o d d  have received the information that the  
deed was axecnted without his knowledge! and that he would 
contest the right of Mr. Jordon to sell the lot. 

No  error. 

PER CGRIAM. Judgment  afirmed. 

N. A. JONES and wifc, IIARRIET JONES a. ABIJAH CARTER. 

Since this act  of 1843, a husbnncl, as tenant by the curtesy initiate, is not 
empowered by law to dispose of his life estate in  the  lands of his 
wife, yet still as 11c is entitled to the rents a11d profits of the  same, 
during the  covcrture, or until such time ns the wife objects to such 
claims by him, b y  rcason of ller complete ownership, he  can dispose 
thereof. 

This was a CIVIL AWION, t o  recover real estate, and damages 
for its occnpallcy, tried before his I-Ionor, J u d g e  Denry,  at 
Fall Term, of FEANKLIN Court, lipon the following case agreed: 

(1.) T h e  l)lait~tiff+, N. A. Jones 2t11d IIarriet, his wife, were 
~narr ied  before the year 9. D. 1848, and had issue born alive 
and are  now living. 

(2.) By deed dated the 13th of July,  1858, 11. L. Perry ,  
brother of theferne plaintiff; conveyed the land mentioned in 
the pleadings to his sister, the fetne plaintiff. This  deed was 
not provcd until tlie 17th of March, 1873, and was registered 
on the  3d of the fi llowing June.  The  defendant had no 
k ~ ~ o w l e d g e  of' its existence till just  before the  institution of 

ion. this act' 
(3.) On the 33th day of May, 1859, the  plai!~tiff, N. A. 

.Jones, sold the said land, about eighty-five acres, to the  de- 
fendant, Jno.  Uharnblee, for the snln of three hundred dollars, 
and made and delivered to him a deed therefor ; and he, said 

defendant, has been in possession, receiving the rents and 
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profits of said land since tbe delivery of said deed. The.ferne 
plainti$ Harriet, did notjctin her h u s h n d  in the making and 
execution of the said deed tc Cllan~blee. 

Upon the foregoing facts, his Ilonor adjudged, ordered and 
decreed that the plaintiff II~trriet  Jones recover tlie said land, 
and that a writ of po~ees~ic~n  issue, &c. And t'urthcr, that said 
plaintiiff is entitled to the rents and profits of said land from 
the date of the deed to said defendant, Clian~l)lee, and that i t  
be referred to the Clerk to state an accohnt thereof, and report, 
&c., and that deferidant pay costs. 

From this judgment defendant appealed. 

Battle (ti! Son and Davis, for appellant. 
Bntahelor and Lewis, contra. 

PEAKSON, C. J. A t  common law a husband, after the birth 
of issue, became entitled to an estate for his life as tenant by 
the curteay initiate, mil  had a right to c o n v ~ y  his estate. 

This land was acquired by the wife after the act of 1848. 
Adrnit that the effect of that act is to deprive the husband of 
his right to acquire an estate for life as tenant by the curtesy 
initiate, which is the only mode by which the provi~ion that 
he shall not dispose of the land for his lifi? can be carried into 
effect ; still the husband was entitled to the rents and profits 
dnring the coverture, until such time as the wife objected to 
it and set up her claim by reason of her ownership of the land. 
This she did not do until the cnn~~nencement of this action, 
May 5th, 1873. It follows that one who purcha~ed from the 
hmband has a right to recover the price paid for the  upp posed 
life estate of the  husband under his warranty, so as to recover 
rents and profits up to the connmencement of the action. The 
judgment below will be modified so as to allow Mrs. Jones, 
the,feme plaintiff, damages for the rents and profits only from 
and after 5th of May, 1873. 

This opiniori will be certified. 

PEE CURIAM. Judgment  accordingly. 
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STATE a. THOXAS GLADDEN. 

Upon an indictment for murder, i t  was in evidence that witnesi~ heard 
the deceased say to the prisoner, "Don't you follow me," and de- 
ceased then started down the road, and the prisoner replied &' Damn 
you, I will follow you," and picking up a stick started in the direction 
of the deceased, The witness did not look any farthe:, but vely soon 
after heard a blow, and looking in the direction of the sound saw the 
deceased staggering backward. A fence rail was leaning one end 
against the brcast of the deceased, the other on the glound, and as he 
fell on his back the rail fell across his breast. Deceased was at tho 
time two or three yards from the fence which was built of rails: LCeld, 
that it  was error to charge the jury that there was no evidence of c. 
fight. 

INDICTMEXT, for Murder, tried befijre Schenck, 2, at Spring 
Term, 1875, CLEAVELAKD Superior Court. 

One William Bianton, a witness for the State, testified that 
in July last he met with the prisoner on the road and went 
with him to a grocery kept by one Morrison, a woman, about 
three miles east of Shelby, on the pubiic road. At the gro- 
cery they found Calvin Rippy, the deceased, who wae " tight." 
T h e  deceased invited the prisoner to drink, and lie refused to 
do so, saying that " when he drank he wanted a hali' pint." 
The deceased was dancing around the house, and Mrs. Morri- 
son ordered him out. The deceased was a very deaf man, and 
witness thiulrs did not hear the order. Nrs.  Morrison fried to 
put  him out, and called on the prisoner to a~s i s t  her, and the 
two together got him out. T h e  prisoner and the deceaeed 
then commenced qnarrelling, each swearing that he was the 
'' best man." They went off a short distance to a stable and 
continued quarrelling, witness conld not relriember what about. 
Witness was out at the stable, too, and at  last heard the de- 
ceased say to the prisoner, "Don't  yo11 fullow me,'' nnd dc- 
ceased started down the road. The. prisoner replied, " D--11 
you, I mill follow you." He  then picked up a ~easoned oak 
stick, struck i t  againet the corner of elie oiablc, and &Wed in 
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the  Girection 'of the deceased, who was retreating. Witness 
did cot  look any fartiler, but in a very short time he heard a 
blow, and lo3Biing In t?le direction of the sound, he saw the 
deceased ~tagger ing backvards. A fence rail was leaning one 
end on the breast of deceaced and the other end on the ground, 
and tha pail fell across his breast as he fell on his back. The 
prisoner struck the deceased again as he fell, with the stick, 
(which was prodneed) and d~ceased died in a few minutes. 
The  tick was about two m d  a half feet long and two and a 
half inches in diannetei., of seasfined oak, and rough. It was 
admitted to b e  a deadly weapon. 

Wisness further testiEed that the deceased had gone twenty- 
five or. thbty yards fionr, where he started. He fell two or 
three yards from the fence, o:l the side of the road. The fence 
w99 a rail fence. Both Picks were on the right side of' the 
head. The deceased did not have his hand on the rail when 
witness looked atnd saw t h e m  Witness thinks the prisoner 
took up the first stick he came to. H e  heard no conversation 
before the Mow. Witness wao '"tight,'' but thinks he remem- 
bers all be o3w. After the deceased fell, the prisoner walked 
back instantly to where xitnese was sitting, a distance of about 
twenty five or thirty yards, and ;hey had no conversation. 

Prisoner's conmel then proposed to prove the deciarhulons 
of the prisoner to the witness, when he came back. The conn- 
sel for the State objected. and the Court sustained the objection. 
To this ruling of his .Honor, the prisoner excepted. 

Haabella Morris testified t a t  she kept a grocery. The de- 
ceased was there when the prisoner and Blanton came. Abont 
two ho lm before the homicide occurred, &he heard the pris- 
oner say <' that the deceased had gone to his mother's house 
and acted the dog. aad he intended to give him " the  best he 
had in his shop." The  prisoner also said that dcceaeed had 
cursed his mother when n 3  one was there but his mother and 
sister. 

On cross-examioation she stated that the deceased was tol- 
erable drunk," and was dancing around in the house, and said 
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" he was fifty-five gems old, but was a longwaye the best man 
in the house." Witness and the prisoner put him out. The 
&table was about ten steps from the grocery. She did not 
think deceased heard the prisoner use the threats or speak of 
his going to the house of the prisoner'n mother, as he was 
very deaf. 

Sometime after the homicide she went out and saw the de- 
ceased. She saw blood in the middle of the road. She saw 
where the body had been dragged aside. The rail was then 
lying in the middle of the road, about four or five yards from 
the blood. She thought the rail was taken from the fence be- 
hind the stable, as one was missing there. Tnat the rail was 
nearer her house than when it was on the fence. The rail was 
four or five steps nearer the stable, where deceased started 
from, than where the rail was missing from the fence. N o  
rail was missing from the fence in the morning. A11 three of 
the men were drunk. T h e  prisoner and Blanton bought a 
quart and drank freely of it. She thinks Blanton was drunkest 
of the three, and the deceased drunker than the prisoner. She 
saw the prisoner take up the stick, but he passed out of her 
sight as he went off with it down tlke road. 

Dr .  A n d r e w ,  a witness for the State testified that the 
wounds on the deceased coneisted of several severe blows on 
the right side of the head and neck. There were three or 
four blows. The  prisoner had l o ~ t  hie right arm, and was 
twenty-two or twenty-three yeare old. He  is slender but stout. 
The deceased is about fifty-five or fifty-six years old, deaf. 
H e  was quarrelsome when drunk, 

The  prisoner's counsel then proposed to prove that the  prig 
oner's mother's family only consisted of herself and daughter 

The counsel for the State objected and the Court sustainel 
ihe objection. To  this ruling of his Honor the prisoner ex 
cepted. 

In  the argument, the counsel for the prisoner admitted th, 
killing by the prisoner and that a deadly weapon was useo 
and that the case was one of manslaughter. 
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T h e  Court charged the jury  : 
" Tha t  as the killing with a deadly weapon was admitted by 

the prisoner it was his duty t o  prove to the satisf'actiou of the  
jury tlie facts on which he  relied to mitigate the offence to 
rn3nslaughter, or theg must arise out of the State's testimony." 

la response to instructions prayed by the counsel for the  
State, his Honor  farther charged the  ju ry :  

" That if the prisoner pursued the deceased with a present 
purpose or design to kill or do him great bodily harm, anddid  
kill him in pursuance of this design, i t  was murder, and it was 
irnrnaterial in that  view whether the prisoner was assaulted by 
tlie deceased or not. 

Tha t  if the  prisoner p u ~ s u e d  the  deceased mitb a deadly 
weapon, and the deceased had reasol~able ground to believe 
that the prisoner was about to kill him or do him great bodily 
harm, the deceased had the right to defeud himself with the  
rail, and this would not mitigate the  case to n~anslanghter, if 
the prisoner killed tlie deceased in prirsuance of the original 
purpose or design to kill the deceased or do him great bodily 
harm." 

I n  response to the positiou taken by the counsel for the  
prisoner, in his argument, the Court charged the jury : 

"Tha t  if the prisoner did not follow the deceased with the  
purpose or design to kill him and the  deceased assaulted the  
p r i ~ o n e r  n i t h  a rail, it  was manslaughter, and that if both were 
willing to fight and they entered into a mutnal combat, on a 
sudden quarrel, it wonld be manslaughter." 

T h e  Court then rehearsed the argument of the State's At- 
torney, who contended that the deceased was standing by the  
fence when the prisoner struck hirn and that he pnlled the rail 
on himself as he fell. T h e  .theory of the defendant was that 
the  deceased had talcen the  rail and advanced on the prisoner; 
and instructed the jury that  these were qnestions for them to 
solve,-that the f'icts were for them, and they took the law 
from the  Court. 
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After his Honor concluded his charge the counsel for the 
defence asked the following instructions in writing : 

1. If the prisoner bore malice against the deceased, and they 
met by accident and a quarrel ensued, and a fight, whereupon 
the defendant killed the deceased with a deadly weapon, the 
rule referring the homicide to the prcvione malice did not 

apply. 
The Court gave the charge, but told the jury they must be 

satisfied that there was a fight. 
2. That if deceased struck or attempted to strike the pris- 

oner, and the prisoner killed hirn ae detailed, it was man- 
slaughter. The Uonrt declined the instruction, and told the 
jury that there was no evidence that the deceased struck or 
attempted to strike, the prisoner. 

3. If the quarrel was sudden, and the defendant killed the 
deceased while the latter held in his hand a deadly weapon, it 
was but manslaughter, if done in the heat of passion. 

The Court declined to charge as requested. 
4. If tile defendant and the deceased engaged in a fight mn- 

tually, and defendant killed the deceased with a deadly weapon 
it is bnt manslaughter, and that it does not matter which struck 
the first 

The Court stated that this charge had already been substan- 
tially given. 

The jury returned a verdict of "guilty" in the manner and 
form as charged in the bill of indictment. 

Counsel for the prisoner then moved for a new trial. The 
motion was overruled by the Court, and the prisonor then 
moved in arrest of judgment, because the indictment did not 
charge that the stick was a deadly weapon. Motion overruled 
by the Court, and sentence prononnced, whereupon the pris- 
oner appealed. 

Hoke, for the prisoner. 
Attorney Genera2 Buryroue, for the State. 
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PEARSON, 0. J. W e  do not concur in the view of this case 
taken by his Honor. W e  will not advert to his opinion as to 
the  presumption of" malice, from the use of a weapon likely to 
kill, or lay any stress upon the distinction that might be talien 
between the use of a gun or pistol, and the use of" stick or a 
stone. The one, generally used as n means of offence without 
any positive deadly purpose. The other, always used with an 
intent to kill. 

We riiight put our opinion on this ground: According to 
the view his Honor takes of it, ((there is n o  evidence of a 
$ght." This depends upon what is meant by " afiyht." I s  i t  
necessary that both parties sliould give and take blows, or ie i t  
snfiicient that both parties should voluntarily put their bodies 
in a position to give and take blows, and witli that intent? To 
illustrate: Suppose Rippy had not been liilled. Upon an in- 
dictment for an affray, would he riot !lave been convicted 8 
Two inen go oat to fight. One is lrnocked down on the " first 
pass," and that is the end of it. A r e  they not boih g d t g  of 
an affray ? That ie, " a fight by mutual consent." 

But passing all this by, we p r ~ t  oar  opinion on the ground, 
that his Honor told the jury, "there was no evidence that the 
deceased strock, or ntteinpted to sk.ike, the prisoner." Upon 
a consideration of the case, onr conclusion is, that there was 
evidence tending to show, that Rippy attempted to strike the 
prisoner, and had co~urnitted an aasault, which is defined in 
the books to mean " a n  ofer or attempt to strike another." 
W e  have this case : The parties are '' tzght"-talk about man- 
hood-get into a quarrel, and Rippy starts OK' saying, LbDon't  
follow me." W11ac he meant by these words, was a question 
for the jury. Was he begging off, or bacliiog out from a f jgl~t  ? 
Or did he mean, "if you follow me there will be a fight" ? This 
was H qaeetion for the jury. The position of the body, the 
rail, and the blows being on the right side of the head, the 
prisoner having lost his right arm, was evidence tending to 
ehow that Rippy, as soon as lie saw that the prisoner was fol- 
lowing him, jerked a rail off of the fence, and advanced to 
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meet him i n  combat. S o  then there was a sudden quarrel, a 
fighting by consent-no evidence of an unfair advantage-the 
parties take up such weapons as, in tlieir liaste, they a re  able 
to lag their hands on, and death ensues. Such, as i t  seems to 
ns, was a view thnt t11e prisoner 11ad a riglit to have presented 
to tlie jnry. II is  IIonor, af'ter pntt ing the case to the  jury,  as 
one wl~ere  the prisoner pursued tlie deceased with a present 
purpose to Bill him, and the deceased had a right to defend 
hiinself, onght to have presented the otllcr view for their con- 
sideration, and instrnctcd thcrn, that if the  killing was the  re- 
sult of a sadden quarrel and an affray growing out of it, and 
the cliallenge of the deceased, as understood by tlie prisoner, 
the law, oat  of indnlgonce to the  passions of men, does not 
look upon i t  as a case of cold, deliberate murder, as wllen one 
lies in wait and kills of malice, but ascribes i t  to the  furor 
bwvis, sudden passion, excited by the qnarrel, and the menace, 
'.don't you follow ~ne." I I e  oliglit to have added, although 
were P O O T ~ S  do nut amount to legal provocation, yet words, fol- 
],)wed np by the hostile announcement uf a willingness to 
tight, and an aEray instantly resulting therefro~u without 
'. cooling time ?'-no unfair advantage Seing taken-no blow 
from behind-but the  parties facing each other and rushing to 
the conflict in deadly strife, relieved tlie case from tile charge 
of deliberate murder, and put i t  under the mitigated offence of 
n ~ a n s l a q h t e r ,  i. e. wliell one kills another in the heat of yae- 
sion excited by legal provocs4tion. 

There is error. 

Venire de novo. 
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JOHN L. HINTON v. 13. F. WHITEIIURST, Admlr, and others. 

Where partition had been made of land between the heirs at law v h o  
were entitled thereto by descent, and a part of the heirs had sold their 
shares and the creditors of the ancestor had instituted proceedings to 
subject the land to the payment of his debts, i t  having been decided 
that the plaintiffs had a right to subject the whole of the land to the 
paxment of their debts: I t  was held, that the defendantswho had not 
sold their land were not entitled to pay their rateable portions of the 
debt and retain their lend discharged therefrom : Held fu7.ther1 that 
they mere not entitled to have their land valued by commissioners to 
be appointed by the Court and to account for the value thereof, in- 
stead of having the land sold in the usual way: IIeld further, that an 
heir who had sold his land for more than his rateable share of the 
debt was not entitled to be discharged from liability upon payment of 
such rateable share. 

This was a CIVIL ACTION, originally conmenced to snbject 
lands to the payment of debts, and h e ~ r d  now upon a motion 
to reform or modify the report of the referee, before his Honor, 
Judge Ewe,  at the Spring Term, 1675, of PASQUOTAN ~ s n -  
perior Court. 

This case was before the Court at  January Term, 1873, and 
again at  J n n e  Term, 1874. See 68 N. C. Rep. 316. and 71 
N. C. Rep. 66, the report of' which discloses all the hcts  in  
connection therewith. Upon the hearing below at last Spring 
Term, it was adniitted that the entire share of Wm. T. White- 
hurst in his father's (Davis Whitehnrst) land was covered by 
the dower of his n~other,  who is still living, and that he had 
received no rents nor profits from mid share; and he asked 
the Court to charge him with h i spro  ra in  part of the debt of 
the  plaintiff; and upon llis failure to p a j  opou a fixcd time, to 
be named by the Cor~rt, then for the Court  to order the sale of' 
his interest in the land. H e  f ~ ~ r t h e r  asked, in case this shonld 
be refused, that the Court r;l~oald appoint cornn~issiouers to 
value his interest in  the land and permit him to have an op- 
portunity to pay said valuation before a sale was ordered ; 
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assigning as cause for this, that without one of these methods 
of sale, there conld be no competition between the plaintiff and 
other bidders-the plaintiff's bid being already paid, and being 
the difference unpaid by the others upon the judgment. The 
Court refused both applicntions, upon the ground of a want of 
power so to order the sale. 

The defendant, Jonathan Woods, then asked the Court to give 
jndgment against him only for hispro rata  part of the debt, as- 
signing as the reason, that the Chief Justice, when this case 
was before tlie Court at January Term, 1873, in delivering the 
opinion of the Court, expressly declared that the husbands of 
the femes, wl~vse land had been sold, and not re-invested for 
the femes, should only be charged with a p r o  rata  part of the 
debt; and that tlie decision of the Court, as reported in 71 
N. U. Rep. 66, expressly affirms the former, though i t  stated a 
different rule. 

The defendants, Wm. T. Whitehurst and Jonathan Woods, 
then asked the Court to adjndge that the other defendants who 
had sold the land assigned to them in their own rights, and in 
the rights of their wives, should pay interest on the respective 
amounts for which they had sold, frorn time of sale to date ; 
that the judgment should be in favor of the plaintiff; if not, 
then in favor of the defendants, Wm. T. Whitehnrst and Jo- 
nathan Woods, as they wonld be required to pay a larger por- 
tion of this judgment than any of the other defendants, and 
the Court could, to some extent, equitably adjust and tnore 
nearly equalize between the defendants themselves the respec- 
tive amounts they should pay. This the Court also refused, 
for want of power. 

After argument, judgment was rendered for the plaintiff, at 
the same time apportioning among the defendants the several 
amounts in which they were liable. 

To this judgtnent the following exceptions were filed in the 
Court below, by Nart in,  attorney for the defendants, to wit : 

1. The plaintiff, Hinton, by failing to bring his suit until 
after the expiration of two years from the qualification of the 
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defendant, B. F. Whitehurst, as adnliriistrator of Davis White- 
hnrst, and permitting him to turn over the personal estate to 
the next of kin of t1,e intefitate, was guilty of great laches, 
and should be the snfferer pather than those who were in no 
way in default. 

2. The plaintiff, knowing his laches, relied upon the refnnd- 
ing bonds of the next of kin of intestate to protect him in 
case of the failure of the principal to pay his debt, and a ne- 
cessity to resort to the surety (the intestate) to secure its pay- 
ment, and having made his own selection, the failure of the se- 
c t~r i tp  thus voluntarily accepted by him, should result in loss 
to him and not to innocent parties. 

3. I n  N. C1. Rep., vol. 68, page 320, the Chief Justice, in 
delivering the opinion of the Court in this same cause, uses 
this language : " I n  respect to the shares of the femes coverb, 
that have been converted by sale, the husbands are chargeable 
with a p l o  ra ta  contribution, unless the purchase money is 
secured for the separate use of the $erne cove~t,  in  which event 
the fund wonld be charged." This decision is afirmed by 
Justice Rodman i n  the same cause, N. C. Rep., vol. 71, p. 66. 
4. The  main object of the decision of the Court in the cause 

as reported iu N. 6. Rep., vol. 71, page 66, was to direct the 
Conrt below to have the value of the land unsold ascertained, 
and although Justice Rodman does say that the land is to be 
sold to ascertain its values, i t  is submitted that i t  was not in- 
teuded to bind the Conrt below to that mode, and no other, and 
that the Court being required to ascertain the value of the  
land, could do that in any equitable and fair mode that might 
be suggested, i t  is submitted that the mode suggested by the 
defendant, W. I. Whitehurst, is a fair mode of ascertaining the 
value c~f the land unsold, and could have been adopted by the 
Conrt. 

5. The  Court could and ought to have required by its judg- 
ment, that the defendants who had sold their lands for less 
than their pro rata portion of the debt of plaintiff, should pay 
interest on the same from date of sale, if not, to the plaintiff, 
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then to the other defendants, who are required to pay mcre 
than a pro ratu part of the plaintiff. 

The  defendants, Wm. T.  Whiteh~irst  and Jonathan Wood, 
appealed. 

No  counsel for appellants in this Court. 
Smith d3 Stwny, contra, argued : 

I. The  points presented in appellant's exceptions have been 
passed on and decided on the two former occasions when this 
case was in this Court, reported in 68 N. C. Rep., 320 and 71 
N. U. Rep., 66, except perhaps that relating to a valuation in- 
stead of a sale. And it is a universal rule in such case to as- 
certain value by sale. 

11. The  principle, on which the former adjudications rest, is 
the right to have his debt paid ont of the debtor's property be- 
fore any part car, be held by his heirs. I n  this regard the 
plaintips rights are not affected by partition among the tenants 
in common. His desire is to have hi3 debt paid cut of the 
debtor's property, and the pro rutu apportionment is proper 
only when each share is adequate to pay its part of the debt, 
and the creditor is not prejndiced thereby. In  such case the 
equities inter partes of defenclarlts are adjusted, consistently 
with the creditor's rights. 

111. The  plaintiff cannot he delayed nor injured by the allc- 
gation as to the proper mode of distributing the comlnon bur- 
dens among the defendants. 

IT. The  judgment appealed from is in strict accordance 
with the opinion and judgment of this Court. 

READE, J. This case has been twice before this Cowt here- 
tofore-68 N. C. Rep. and 71 N. C. Rep. 

I t  is now before us upon the following points : 
1. There having been partition of the land among the de- 

fendants as heirs at law, some of whom have sold and some of 
whom have retained their shares ; and i t  having been decided 
that the plaintiff creditor has the right to snbject the land 
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which hns not been sold, and the proceeds of what has been 
sold, to the sati~faction of his demand, one of the defendants 
who has not sold, asks that he may be permitted to pay his ra- 
table part of the debt, and retain his land. 

That cannot be allowed; becailse, as has been decided, the 
creditor has the right to subject the land itself. And if tli?,t 
defendant has more than a ratable part of the land, the whole 
value of that part of the land must be applied to the debt, if 
necessary. 

2. The  same defendnut asks, that if he must acconnt for the 
whole value of his share of the land, and not for his rata- 
ble part of the debt, his share of the laud may be salued by 
a conlmission to be appoirlted by the Court, and to be allowed 
to acconnt for the value, instead of' having the land sold in the 
ns~zal way at auction. 

The  reason which he gives for that request, shows that i t  
ought not to Ire granted, to-wit: That the creditor will tnake 
the land sell for more than he, the defendant, is willing or ahie 
to give. While the interests of the defendant are not to be 
eapricionsly interferred with, yet the interests of the creditor 
are paramount, and he is entitled to the nsual process for real- 
izing the best price for the land-which is a sale to the highest 
bidder. I f  the sum which the defendant offere to pay would 
satisfj the debt, then of conrse there would be no necessity for 
a sale, and it  wonld not he allowed. 

3. Another of the defendants, who has sold his bhare of the 
land for more than  hi^ ratable part of the debt, asks that he be 
required to pay only his ratable part of the debt. 

I t  has been already substantially answered, that that cannot 
be allowed. Suet  as the land wonld have been liable if he had 
not sold, so the proceeds of sale are liable to the full amount. 
The proceeds represent the land. 

4. A defendant who has received no 
and wljose share of land is liable, asks 
who have received rents or interest or, 
compelled to account for such profits, to 

11 

rents or other profits, 
that other defendants 

,other profits, may he 
the relief of his land. 
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I t  was decided when tile case was here before, that  that 
wold not be done in favor of the  pla,intiff creditor, because Ire 
does not  ask i t  in his complaint. Hew iL may be as among 
the defendants themselve~, the  case as presented does not ena- 
ble us to determine, It is a principle in cqnity, that  where 
several are liable in comnlon, 6' equality ia  equity ;" but theu 
the  defendants have already had equcdiiy of par t i t ion ,  and 
whether that does not satidy a]! eqnities among them is worthy 
of consideration. 

I n  what we have said, i t  is assumed that the whole of the 
land unsold, and the  whole proceeds of what bas been sold: are 
reqnired to pay the  debt. 

There is no error. This will be certified. 

PER CURIASZ. Judgment  affirmed. 

CHARLES C. PRICE and others a. H. C. ECCLES. 

Where in an action for an account the defendant in his answer admitted 
a partnership, but in aroidance of s general account pleaded a full 
settlement as to matters prior to  a certain dale except certain debts 
due to and from the partnership which were thereafter to be accounted 
for by the defendant: Held, that as under the pro~isions of 6. 6. P., 
see. 127, the settlement must be taken as denied, it  yas error to grant 
an order of reference to  state an account before trying the issue raised 
by the pleadings as to the settlement. 

CIVIL ACTION, for an account, tried befure FCril~o?z, J., at 
Fall Term, 1874, ROWAN Saperior Court. 

T h e  plaintiff's moved for an order uf reference, which m s  
allowed as to certain notes and acconnts adtnilted by the  de- 
fendant to have been left in his possession, on s ~ e t t l e m c n t  
with the plaintiffs, and refwed as to a general account. A.11 
other facts necessary to an understanding of the case, as decided 
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in this Conrt, are state3 in the  opinion of Justice RODMAN. 
From so mnch of the above order as refuses a general ac- 

connt the plaintiff's appealed. 

Bailey,  for appellant. 
Bun4nyer ,  contra, 

RODAXAN, J. T l ~ e  complaint alleges a partnership between 
the  plaintiffs and defendant, cvi~ich has expired by its own 
limitation, arid that defendant received the partnership assets 
and has not accounted, and prays an account. Of conree, on 
this statement the  plaintiRs are entitled to the decree prayed 
for. 

T h e  anewer admits the  partnership, but  i n  avoidance of an 
accour~t of matters prior to 3ls t  of December, 1872, sets up a 
full settlement on that day, with the exception of certain debts 
and accounts due to and from the partnership, which were 
thereafter to be accounred for by the defbndant. 

See. 12'7, C. C. P., so t i p  as is pertinent to the  present qnes. 
tion, reads 26 follows : " 13ut the allegation of new matter in 
the answer, not relating to the counter-claim, or of new matter 
in reply, is to Le deemed controverted by the adverse parhg as 
upon a direct denial or avoidance, as the  case may require." 

If' the alleged settlement liad been adn~i t ted  or  e;tablished, 
the  question which it seems was intended to be presented by 
the appeal, would arise, namelg, whether the plaintiffs were 
entitled to go  behind that settlemerit into an investigation of 
the  accounts prior to it. But as the  settlement is denied- 
which seems to have escaped the attention of the  J u d g e  
below-no such question can be presented until the issue upon 
i t  made by the  answer, and by the  replication thereto, which 
the  Code assumes, shall be determined. The  Jndge,  in his 
judgment, assumes the  fact of the  settlement as pleaded, in 
which lie wa! clearly in error.  

A s  to the  effect of a settlement, such as that pleaded in the  
antimer, if i t  shall be established, we would not be justified in 
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expressing any  opinion until the  qneatioa shall be presented 
to  us. All me can do ia to sty t h t t  the Jndge erred in ltis 
jndgrnent. 

Jndgrnsnt reverscil, and case remanded to be proceeded in, 
&c. Let this opinion be certified. 

E. C. YELLOWLY v TITE C031JIISS[ONERS O F  P I T T  COUNl'Y. 

111 bonds, bills, notes ant1 bilL of exelrange, and liquidated and settled 
accoi~nts bear interest from the time they become due, prorideti such 
liqniclizteil ail11 srttled accounts nre signed 1 ) ~  the debtor unless i t  be 
enpecially evpressetl that intere3t is not t o  accrue until a time men- 
tioned in the wiitings or wcurities. Therefore, where A brought an 
action upon nn order upon a County Treasurer, signed by the hair- 
man of the Board of County ('ommissioners: IIeZd, tha t  he was enti- 
tled to recover interest upon the amount of the order from the time 
of demand of payment. 

CIVIL AU'I'TON, tried bof'ure ~Vonre ,  J, at  Spring Term,  1875, 
PITT Superior C o ~ ~ r t .  

Thc  plaintiff bronglit an action upon R T ~  order ifisned bg the 
Eonrtl of Comrnisei )rlerd in 1870, in these words and figures 
to-wit : 

No. 30. " GILIW':,?IVII.T~E, Oct, 27th, 1870. 
Treasurer of' r i t t  county ~xty  to E. C. Yellowley or order 

six h ~ ~ n t l r e d  a n d  thirty dollars and sisty-nine cents ont of the 
taxes of 1870, when collectcd. 

By order of the Board of County Cornrnissioners. 
W. G. LITTLE, Chairman. 

W. A. CHERRY, Clerk. 
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T h e  plaintiff delnanded the payn~en t  cf the order and in- 
terest thereupon. Tile defendant adrnitted that the a m o u ~ ~ t  of 
the  order u7as due, but denied that the plaintifY was entitled to 
interest upon the  amount. 

I t  was in evidence that prior to t l ~ e  13th of October, 1868, 
the plaintiff held severd  small c l~ in~sagr t i r~s t  the county, con- 
tracted during the existence of the connty conrt. On t l ~ c  13th 
day of October, 1868, he prescuted these c la iu~s  to the  Board 
of Con~n~iss ioners  to be audited, and in auditing tho same the 
Board of Cummissioners added the interest on his claims and 
gave him an older for thu amount of principal and interest, 
which order was f'ur the sawe amount, arlcl similar in form, to 
the one sued upon. On the 27th day of October, 1870, h e  
surrendered that order and received from the Buard of Com- 
~nissioners the order upon which this activn is brought, nothing 
being said about interest. T h e  plaintiff demanded payment 
of the County Treasurer in the Fall of 1870. 

I t  was also i n  evidence that prior to 1573, the County Treas- 
urer paid interest on snch county ordcrs, whenever i t  was de- 
manded, hut generally no interest was demanded. Since the 
Fall of 1873, no interest has been paid to ally one in conse- 
qrience of an order of the Board of Commissioners. I n  a few 
instances the  3oa rd  of Commiesioners in iesning county orders 
h a r e  added interest to the  date of isme, and in a few instances 
the  orders were so written as to bear interest. 

T h e  ar~swer  of the defendant alleged that the  defendant was 
not liable for interest unlem i t  was expressed upon the face of' 
the order, and that when i t  was intended for interest to be 
paid, it was so expremed. 

T h e  following issues were submitted to the jury : 
1. Was there any express contract at  the time of issuing the  

order sued upon, that interest was to be paid upon the  said 
order 1 

2. Was it t he  custom of the conntg to pay interest on county 
orders, at  the  tirne the contract sued upon was made, unless i t  
was so expressed in the face of the order? 
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3. When was demand made for payment of the order sued 
upon ? 

T h e  jn ry  rendered a verdict in f'avor. of the  plaintiff, find- 
ing in response to the issues : 
'I. That there was no express contract a t  the time of issuing 

the  order that interest was to bc paid upor) the same. 
2. Tha t  at the time the  contract srlecl on was made i t  wns 

the  custotn of the connty to pay interest on county orders if 
demanded, although it was not so expressed on the  face of the  
order. 

3. Tha t  denland wa+ made for the  payment of the  order, in 
the Fall of 1670. 

H i s  Bollor gnve judgment for tho principal and refused 
jildgment for the  interest on the  order, and therrnpon the 
plaintiff appealed. 

D. M. Carter, &lullen & Zoore ,  and Gilliam & f'rudus, 
fur appellant. 

Jibwle, Bccichelor and J. E. Xoore,  contra. 

READE, 3. T h e  statute provides that all bonds, biiltl, 
notes, bills of exchange, liqnidated and settled accounts, shall 
bear interest from the time they become due ; provided such 
liqnidated and settled acconn ts be signed by the debtor, unlcss 
i t  be specially expressed that  interest is not to accrue until a 
time mentioued in the said writ i l~gs and secnrities." Bat. 
Rev., ch. 10, see. 4. 

T h e  plaintiff's claim is evidently such a security ; i t  is not 
expressed in the writing that interest is not to be paid until s 
fi~tnrc: time ; and therefore i t  bears interest from the time of 
demand upon the county treasurer, as we think it just to hold 
as against the county; as the  treasnrer is not presumed to 
know of the claim anti1 prcserited to him for payment, and as 
i t  was the  duty of the plaintiff to presetlt it,  but  interest from 
the  date of the writing, if it  were against an individual. It is 
insisted, however, that a county ought not to pay ioterest. 
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W e  see no reason for this. A county, Iike an individual, may 
enter into contracts and sne and be sued. And if there is any 
difference between an individual and a county, it would wem 
to be the greater oblkation on a county to keep its hith. The 
reason most urged why this should not be, is the alleged fact, 
that persons dealing with the csonty do not expect prampt 
payment, and therefore they get ta, higher price, which stands 
in the place of interest ; so that, i n  effect, they take interest in 
advance. If snch is the fact, it is a strong reason why the 
county should change its custom ; for there certainly are cases 
in which a county paye promp1,ly ; and if in every case interest 
is taken in advance by way of a higher price than in a ease of 
prompt payment, the advanced price is a total Ios5 to the 
county. Prompt payment or interest, as damngee, is the ju& 
rnle. 

W e  have already said that, ae against a county, interest 
would run  from the date of the demand. The jury in thie 
case do not find the precise date of the demmd, bnt say that 
it was " in the fall. of 1810." The order is dated 2'7th Octo- 
ber, 1810. 80 the demand must have been about, and prob- 
ably wae, just the same date of the order. And we assume it 
to have been the same. The Clerk of the Court will calculate 
interest from the date of the order, and there will be judg- 
ment hem for principal and interest. 

The plaintiff is not entitied to back interest prior to the or- 
der. Admit that there was back interest which he might have 
elaimed ; still we think that it must be understood that the or- 
der  embraced all that was due at its date. 

There will be judgment here for the plaintiff for the prin- 
cipal sum of the order, with interest from its date, and fin- cost. 

PEE CTTRIAM. Judgment accordingly. 



168 IN THE SUPREME COURT. 

COVINQTON, Guardian, et al. v.  Covrrro~o~. 

E. P. COVINGTON, Guardian of H. B. COVINGTON and others u. 
ELIZA J. COVINGTON. 

a here in a special proceeding for partition issues of fact were raised 
by the pleadings: A washeld to be error to refuse a motion to submit 
the issues so raised to a jury for decision. 

PETITION FOR PARTITION, heard before Buston, J., at Spring 
Term, 1675, RI~HMOND Superior Court. 

The petition alleged that the plaintiif' was the guardian of 
H. B. Covington arid John P. Covington, and that his wards 
are tenants in common with Virginia Covington, of a tract or  
parcel of land in  the town of Rvckingham known 8s the John 
P. Covington Store house and lot, and now occupied by Cov- 
ington, Everett & Co. Said lot descended to the wards of the 
plaintiff' and their co-tenants in common from John P. C'oving- 
ton, deceased, as his heirs at law. The defendant, Eliza J. 
Covington, is the widow of the said John P. Coviugtun, de- 
eeased,and is entitled to dower in said lot. The said Eliza is a 
non-resident of this State. Actual partition cannot be made with 
out injury to the interests of the parties interested in tlie same. 

The complaint prayed that the  aid land might be sold, and 
that the value of an annuity of six per cent. on one-third of 
the nett proceeds paid to tho defendant during her life, and the 
remainder be paid to the tenants i n  common, each one-third 
part in severalty. 

Service of summons was duly made by pnblication. and the 
defendant failing to appear, i t  was ordered by the Court that 
the land be sold for cash, in aecordanee with an affidavit filed 
by the plaintiff that i t  was for the iriterest of the parties con- 
cerned that it should be sold for cash. 

I n  accordance with tlie order of Court directing the sale, the 
land was eold, and Covington, Everett & Co., became thepur- 
chasers at $3,500. 

Afterwards the report of the Commissioner for the sale of 
the land was confirmed, and it was decreed that $756.50 be 
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paid to the defendant as an annuity during her lite, in lien of 
her dower in said land. 

On the 27th of February, 1873, an affidavit was filed in the 
canse by E. P. Covington, fbr himself, as gusrdian of John P. 
Cuvington, and W. J. Everett for Covington, Everett & Co., 
alleging among other things that '. on the 6th day of July, 
1872, D. Stewart (Commissioner) offerd said property for sale 
wheu and where Covington, Everett & Co., becatne the last 
and highest bidders in the sum of thirty-five hundred dollare, 
and cornplied with the t e r m  of sale by paying the pwchase 
money. That said sale was confirmed on the 25th day of July, 
1872, by the Probate Court of said connty, and approved 5th 
day of August, 1872. by Hon. R. P. Baxton, Judge of the5th 
District, &c., and that in August, 3872, D. Stewart, Commis- 
sioner as aforesaid, execnted a deed to Covington, Everett & Co., 
conveying all the interest of Jolttt P. Cuvirtgton, dec'd., in and 
to said lot. Tha t  said lot was sold and bought, all parties be- 
lieving that the sarne was the sole and en:ire property of the 
11eiA-j-at iaw of Jolilt P. Cuvington, deceased, and that his widow 
was entitled to dower in the whole of said lot, and that the pur- 
chasers believed they were getting title in fee t3 the whole of 
said lot. That since the making of said deed to Covington 
Everett $ Co., and within twelve months since said sale was 
confirmed, they have discovered that one undivided one half of 
said lot belongs to E. P. Covington, J. W. Covington, Thomas 
Covington, William Covington, Mary A.  Bostick and Nancy 
W. Ellerbee, wife of M. Ellerbee, as heirs-at-law of W. L. 
Covington, deceased, ar.d that the heirs at law of John P. 
Covington, deceased, owned bnt one undivided half of said 
lot, notwithstaoding the whole lot was sold as belonging to 
thern. That the purchasers were deceived and mistaken with 
regard to the interest in  aid property of John P. Covington's 
heirs-at-law. That E. J. Covingtor is not a resident of this 
State. That H. E. Covington is not a resident of this State. 
Wherefore these afliarits pray that a notice may issue to 
Alexander Stewart and wife Virginia Stewart, formerly Vir- 
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ginia Covington, notifying them to appear before the Clerk 
of the Superior Court of Richmond county, at his office in 
Rockingham, on Saturday, the third day of May, 1873, and 
that publication be made for E. J. Covingtou and H. B. Cor- 
ington, non-residents, for six successive weeks in the Pee  Dee 
Courier, s newspaper published in the town of Rocking 
ham, ~lotif$ig them to be and appear before said Clerk at said 
time and place, and show cause why the purchase money shonld 
not be refunded, and the aforesaid heirs at-law be made parties 
to the petition for sale of said lot of land, and such other pro- 
ceedings had as will protect the rights of the pnrchasers of 
said lot of land, and all parties having an interest therein. 

The defendants, Alexander Stewart and Virginia Stewart, 
having been summoned in pursnance of the above motion, 
filed an answer, in which, among other things, they alleged, 
upot, information and belief, that the firm of Covington, Eve- 
rett LL' Co. knew when they purchased said property that there 
was no deed recorded in the ofice of the Register of Deeds of 
the county of Richmond, which conveyed, or purported to 
convey the land in qnestion to W. L. Covington and John P. 
Covington, ur either of thein. And they believe, fnrther, that 
t he  said firm, or some one or more of the members thereof, 
did know the existence of what purports to be a deed from 
Gcorge S. Hubbard to W. L. arid J. P. Covington, made some 
time i n  the year 1839, upon an alleged recent discovery of 
which  he said parties and others, the heirs at-law of W .  L. 
Covington, base their claim for the relief demanded in the pe- 
tition ; 

Th:tt they are informed and believe tliat the Crni of Coving- 
ton, Everett & Co. consists of the foliowirig persons, to-wit : 
Edwitl P. Covington, John W.Covington, who are the sons of 
Williarn L. Covington, deceased, William J. Everett and 
S t e p l ~ e ~ ~  W. Webb;  Edwiu P. Covington is the executor of 
William L. Covington, and is also .guardian of John P. Cov- 
ington, and was guardian of H. B. Covington and Virginia 
Covington, now Virginia Stewart, one of your affiants ; 
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They a re  irrfor~ned and believe that  John  P. Ciovington and 
those who cliiim nnder him, have been in the  sole errjoyment 
and possession of tlle property in dispute for :i great number of 
years, to wit, over twenty years, without any clairn from Wil- 
liam L. Covington, or any one claiming under him, who are  
under no disability to assert their claim, if' any misted. During 
this time John P. Covington, and thoee clairning nnder him, 
were in the  sole pernancy of the  profits of said land nnd the 
rents thereuf, without any claim to a participation therein, by 
the  said William L. Coviugton or those who c l ~ i n l  nnder him ; 
Tha t  Edwin P. C'ovington Iiitnaelf, for several years before the  
year 1862, as tenant of' said land to the  heirs of J o h ~  P. Cuv- 
ington, piiid rent therefor to the  guardian of haid minors and 
t o  the  agent of the widow; that John  W. Leak & Co., of 
which firm Edwin P. Covington was a piwtoer, tllso paid rent 
for the  said land to the said guardian and agent. Edwin P. 
Covington, guardian of the  rninor heirs of J o l ~ n  P. Covington, 
in his account made to the Probate  Conrt, May 10tl1, 1873, 
charged himself with rents received froru the  property in dis- 
pute. Many years ago, W. L. (Jovirlgton srtbstantially dis- 
claimed any interest or title in and to said l and ,  and in pur- 
snance of what the afliants believe tu have been a ~nn tna l  
understanding of the parties as to their rights and interest in 
said propertr ,  John  P. Covingtou rendered the  same for taxa- 
tion as hie eole property as f'tr back as the  yem 1349, and paid 
the  tases on the same dnring hie life, and since his death the 
taxee h a r e  been paid hy his representatives. 

T h e  af iants  therefore prayed that  they be ciischarged and 
rccovcr costs, c k .  

T h e  plair~tiff' moved the Court to submit the issues raised by 
the  pleadings to a jury for decision. T h e  motion was over- 
ruled and the  plai~~tiffb appealed. 

J. D. Shaw, for appellar~ts. 
Steele ci2 IVaEker and Budee & Busbee, contra. 
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PEARSON, J. T h e  answer or affidavit of Nrs. Virginia 
Stewart denies squarely the allegation that the heirs of Wil- 
liam L. Covington are entitled to one-half the lot, aud rnakes 
the issue that from the exclusive possession of her father dur- 
ing his lifetime, from 1839 to 1857, that tlie lot was cornn-~only 
called " the J o h n  P. Covingtol~ store house ;" and the "descent 
east" and exclusive possession by his heirs witliont any claim 
or interruption, their title being concnrred in and acted upon 
t)g 3. P. Covington, their guardian, who is one of the heirs of 
Williani L. Covington, there is a presumption in law, in or- 
der to bar stale claims and to qniet titles, that Williarn L. Cov- 
ington released or abandoned or surrendered his estate in the 
land t u  John  l'. Covington, her ancestor. T o  tliese allegations 
the plaintiffk enter " similiter," tllat is, accept the  issue. H i s  
Honor erred in refusing to hare  the issnc tried by a jury, with 
instructions from 11irr1 as to t h e  effect of exclnsive possession 
for a great  nutul)cr of' years, in England twenty, in this State 
terr, and if actual onstor by onc t c n m t  i n  coniirlon, sul~lnitted to 
or acq~iiesced in for a great many ycars, the party being under 
no disability when the exclu4ve possessivn was taken. From 
this ruling of his 1Iorror t l ~ e  plairltifh ilppral, and this is the 
only questiun p r tx"c~ed  to 11s. See B u y  v. I l o w a ~ d  at  this 
term. 

In Iooliing o w r  t l ~ e  record it appears that E. P. Covington, 
w l ~ o  is the  guardiun of Jolin I?. Uovington, h s c o t n b e  l~aving 
turived at age, and w l ~ o  is also one of' the heits at law uf Wil- 
liatn L. Coviugton, n ~ a k c s  use of tlie natrie of his ward in or- 
der to lnair~tilin a motion in the origiual proceeding, which is 
dircctly opposcd to the interest of his ward, and wvrl;s to his 
owti benefit, both as one of' the purchasers arid as one of the 
heirs of William 1,. Covington. 811d 11c tises tile n a n ~ e  of his 
ward to  sct up  a title ndverse to h i m ;  tind hut tor the h c t  that 
one of his wards, to-wit, 7jTirginia, had ~riarricd and was beyond 
his control, and now alleges the sole seizure o f the i r  father, by 
tlil: man;igelncnt of a guardian, his wards would havc been de- 
prived of one-half of' their patrimony. This is outside,of tlie 
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matter, covered by the appeal, but we feel it to be our duty to 
call the attention of his Honor to this irregularity, apparent 
upon the face of the papers sent up to ns, SO that some other 
pardif in  may be appointed, rtnd the 11eirs of John P. Cur- 
ington be put on one side and the heirs of William L. Cov- 
ington and tlie p~~rchasers be pnt on the other, and the issne 
which involves the sole seizure of Jehu P. Covingtun 1rla.y 

1,e paesed on by a jury, with special instructions, or else tllat 
the proceeding be dismissed, and the heirs of Williarn L. Cov- 
ington be left to assert their title by a petition for partitior) 
(See S'mith v. City of Newbwn, at this tern],) met by a plea 
of "sole seiznre," so as to present tlie issue directly, and in 
way to be binding upon all persons concerned. We  also feel 
i t  to be our duty to call the attention of hia Honor to this 
anomaly in the proceeding-petition to sell land for partition 
made by the gnardian of infant heirs-no cause set out wily 
it was necessary to sell instead of renting out the "store house 
and lot." Gr~ardian is a member of the firm that buys the 
house and lot, leaving the inference :hat his object was to di- 
vest the title of his wards and put it into the fir111 ; and tilen 
to  cap the clirnax, lie sets up clairn to one halt of tlje 1loose 
and lot for hiinself and tile 0 t h  heirs of William L. &v- 

ington. 
These circulnstances show that thc pleadings, if they call be 

called snch, should be amended so as to put all the heirs of 
JoIln P .  Covington as defendants, and the heirs of Willis~rl L. 
Covington and the firm of Covington, Everett ik Co., as pI;ir,- 
tiffs, or petitioners. 

W e  will call the attention of his EIonor to another matter, 
Tile Judge of Probate, Dr. Stewart, orders the sale, and allows 
himself $55 fur his services, and reports to the ,Judge who LWn- 

firms hie action. Does it conform to the orderly course of tile 
Court to allow the Judge of Probate to act as com~r~iasioner ill 

selling, &c. ? 
Let this opinion be certified. 

PER CURIAM. Judgrnen t accordingly. 
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HENRY WILLIAMS v. C. B. HASSE' L, Adm'r.. and others. 

A devised all of his estate, both real and personal, to his cliildren, in 
equal portions, requiring his executor to  take from each Icgatee only 
his or her individual receipt, or the receipt of the husband or guar- 
dian of his daughters. The respective sliares of the children were to 
be received, used nnd enjoyed by them during thcir natural lives 
respectively, and upon the death of any one of them, all the property 
including the principal lnoney of any bonds to which such child was 
entitled, was devised to the living issue of such child al~solutely and 
forever. The testator left him surviving three children, B. C, and 
D;  B is still living and has five children, C is still living and has two 
children, The testator contracted for the purchase of a tract of land, 
and since his death the executor paid for and obtained a title to the 
same, to be made directly to his children. In an action brought by 
B against the surviving children of the testator, and the children of 
the deceased children of the testator, and others entitled in remainder: 
It wns held: 

1. 'I hat the land referred to went to the devisees as real estate. 
2. That the children of the testator took only a life estate in the land, 

and that the children of B who survives him take his share in remainder. 
3. That as those who are to take in remainder are not yet ascertained, 

i t  was error to order a sale for the purpose of making partition. 

CIVIL ACTION, for partition, tried before iMoore, J., at Spring 
Term, 1875, MAXTIN Superior Court. 

The following are the facts in the case : 
Henry Williams died in Martin connt,y in 1869, leaving a 

will which was duly admitted to probate, and J. R. Stubbs, 
the executor named therein, qualified and assumed his dnties 
as such. At the time of his death Henry Williams was dom- 
iciled in the county of Martin. 

The testator left him surviving Henry Williams, the plain- 
tiff, Annabella, wife of J. D. Young, defendant, and Mary, 
(now dead,) wife of J. R. Stubbs, his only children and general 
legatees. 

Mary Stubbs died intestate in 1861, leaving the defendants, 
Henry W. and Jesse Stubbs, her only children and heirs-at- 
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law. J. R. Stubbs died intestate in 1870, leaving the estate 
of the testator unsettled, and the defendant was appointed ad- 
uiinistrator de bonis non. 

The  defendants, Laura E., Harry, W. K., Maria A., and 
Aifred A. Wi!liams, are infant children of the plaintiff, Henry 
Williams, and the defendants, Eliza W. and Samuel H. Young, 
are children of J. L). and Annabella Young, and the defend- 
arit, C. B. Hassell, is the administrator ds bonis non of the 
testator. 

Prior to his death, the testator had contracted to purchase 
from B. A. Capehart and his wife, Maria A.! a tract ot'lancl in 
Washington county known as " wood la^^^," but died without 
paying for or obtaining title to  the same, and the executor paid 
the purchase money therefor out of the personal estate of the 
testator and procured title to be made directly to the children of 
testator, Henry  Williams, Annabella Young and Mary Stnbbs. 

The testator devised all of fiis estate, both real and persunal, 
(after some special legacies, which have been paid,) to his said 
children in eqnal portions, requiring the executor to take from 
each legatee only his or her individual receipt, or the receipt 
of the guardian or husband of the daughters. 

By the 8th section of' the will, the respective shares of his 
children were to be received, used and erljoyed by them, for 
and during the terms of their natnral lives respectively, and 
by the 9th, 10th and 11th sections he devised, upon the death 
of any one of' Iris children, all the property, including the 
principal of any bonds to which such child was entitled, to the 
living issue of snch child absolutely and forever. 

The 12th section provided that in case of the death of any 
one of his children, leaving no issue, his or her share, iucluding 
the principal oi bonds received by him or her, should go to 
the survivor of them. 

T h e  pldiotiff' dumanled that said land be declared a part 
of the personalty of Henry Williams, deceased, belonging in 

Q and one- severalty two-thirds to the plaintiff, Henry William,, 
third to Henry W., and Jesse Stnbbs, defendants absolutely, 
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an2 that some proper person be appointed cornmissionor to sell 
the same on such terms as may be proper ; and upon the said 
Henry Willinrns, .J. D. Tonng and T. B. Slade, guardian, exe- 
cuting their redpeciire receipts to 0. B. Hassell, administrator 
cle bonk non, far their respective shares therein, that the Corn. 
missioner pay over the proceeds of such sale, after dedncting 
proper expenses, ttvcl-thirds to Henry Williams, plaintiff, and 
one-third to T. B. Slade, guardian of Mary W. and Jesse 
8 tubbs. 

I t  was adwitted that the land could not be actually divided, 
and a sale was necessary for partition. 

Upon these facts it was adjridged by the Court : 
1. That the interest of tho parties in the " Woodlawn " 

arm wils personal estate, to be distributed under the will uf 
IIerlry Willia~ns. 

2. That the children of the testator, under the will, took 
on!y a life estate in sai1 fund as part of the personalty, and the 
remainder was the absolnte property of Henry Williams' chil- 
dren as to his share; that Mrs. Young's children took the re- 
mainder of her share at her death, and that the Stubbs children 
took their mother's portion absolutely. 

I t  was ordered hy the Court that the land be sold and the 
proceeds divided as above declared, after assessing the life es- 
, tate of Henry Willia~ns and Mrs. Young, and that their indi- 
vidnal receipt was not sufficient to authorize them to receive 
the interest of their children, but that their portions be paid 
to their guardians when appointed, and in the meantime be re- 
tained. That the coat of this action be paid out of the fund 
arising from the sale of the land. 

To this judgment the plaintiffs excepted, upon the ground : 
1. That the plaintiff and J. D. Young and wife take an 

estate in one-third of the fund arising ffom the sale of 
Woodlawn f m n ,  instead of a life estate only therein. 

2. That the decree does not permit the plaintiffs, Henry 
Williams and J. D. Young, to collect the  entire third thereof 
each, upon executing their individual receipts to the defendant 
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C. B. Hassell, Administrator de tonis non, or to the Commis- 
sioners of sale therefor. 

The Court overruled the exceptions and the plaintiff ap- 
pealed. 

Zoore  & ~Xullen, for appellant. 
GiLliarn & Yruden and J.  Z. dlbore, contra. 

EEADE, J. 1. Suppose the testator had taken a title to the 
land in his lifetime, but left the price unljaid as a debt against 
his estate; and the executor had paid the debt out of the per- 
sonal estate, which is primarily the fund for paying debts; that 
would not have changed the land into personalty. I t  is the 
same in this case, where the testator had only contracted for 
the title. There was error in the ruling of his Honor upon 
this point. 

2. 1 3 s  Honor was right in ruling that the children of the 
testator took mly  a life estate in the land, (personalty as he 
considered it,) bn t  he was in error in  holding that the children 
of the cliilJren take the remainder. The remainder is*" to the 
livipzy issue of such child absolutely and forever." So that 
they arc not the children of the testator's son Kcnry that take 
Henry's share in remainder ; but only such of his children as 
may be living at Henry's death. And so of the rest. 

3. I t  will be seen, therefore, that the persons who are to take 
tile remainders are not ascertained. They may be the same 
who are  now i n  existence, or they mag be added to by subse- 
quent births, or diminished by deaths. 

As  tile persons who may be entitled to the remainder arc 
not ascertained, so they cannot be represented ; and as their 
numbers and conditions are not known, so the propriety of a 
sale of the lands cannot be determined. 

I t  was error to order a sale of the land. 
This ::.ill be certified. 

PICR CURIAM. Judgment accordingly. 
12 
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WAY COMPBNY. 

A Clerk who held over from the day of a general election, to wit, the 
first Tliursday in Angust, nntil the first Monday in the ensuing Sep- 
tember, when his successor was installed, was at least Clerk cEe facto-; 
and his acts cannot be collaterally impeached, and are valid as be- 
tween third pilrties. 

(The cases of Gillimiz v. Ritldick, 4 Ired. 368, and Nor$et v. ~Sttnton, de- 
cided at this term, cited and approved.) 

NOTION, i n  the nature of a plea in abatement to quash the 
summons, heard before Buxton, ,X, at Spring Term, 1875, 
ANBON Superior Uonrt. 

The groand upon which the motion was based is, that Jaa. 
11. Covington, who, through his deputy, issued the summons 
on tlic 27th day of August, 187-1, was not on t h a t  day Clerk 
of the Soperior Conrt, his term of oEce as Clerk having ex- 
pired on the clay of the last general election, the 6th day of 
Augast, 1874, at which election the present incumbent, John 
C. McLanclilin, was elected, who, on the first Monday in Sep- 
tember following, clunlified before the Board of Commiasioners. 

Covington was elected in April, 1868, and continued to act 
as Clerk nn t i l  his successor qualified as such. 

The snnllnons was issued by Covingtsn after McLauchPin 
was elected, but before he qualified as Clerk. 

Upon the hewing, his Honor refi~secl the rnotion, and 
required the defendants to answer. 

Froin this ruling the defendants appealed. 

Battle & Son and Strange, for appellant. 
D a ~ g a n ,  Yemberton and Busbee & Bzrsbee, contra. 

RODNAN, J. The snmlnoris i:i this case was issued on the 
27th August, by the deputy of one who had been the Clerk 
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of the Saperior Court np to the election, which had taken 
place on the first Thursday in that month, at  which a suc- 
cessor was elected. The successor, however, had not quali- 
fied a t  the date of the summons, and did not do so until the 
first Xonday of the following September, and in the mean- 
while the old Clerk continned in possession of the records, and 
to perff~rln all duties of the office. 

The defendant niored to qmsh the summons, as issued with- 
out authority. IIis IIonor refused the motion, and the dc- 
fendant appealed. W e  concur with his IIonor. It is nn- 
necessary to inqnire whether tlie old Clerk rightfully held 
over un t i l  the clnal~fictttio:i of 11;s .s:?weswr or not. That 
cluestion cxu scarcely be presented except iir it case where the 
old Clerk refnses LO perform the duties of the office after the 
elevation of his successor, and is sued separately, or on his 
i~ond for sncll refusal, or for a malfeasance, or i n  an action by 
E U C ~  CIerk to recover his fces. we express no opinion on that 
question. We conceive it  to  be clear, that under tlie circum- 
stances of this case, the old Clerk was at least Clerk de fucto, 
and his acts cannot be collaterally impeached, and are valid as 
between third parties. All or tnost of the authorities, bearing 
on this question of who is R de fucto officer, and the effect of 
his acts may be foundjn the case of NorJeet v. Staten, decided 
at this term. Among these, the case of Gillium v. Biddie&, 
4 Ire., 368, aeems to cover the present question. 

Judgment affirmed. Let this opinion be certified. 

PER CIJRIAM. Judgment  affirmed. 
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Upon the trial of a cri~niual action for stealing ccrtain cattle, chargccl 
iu  one co~uit to be tlie property of A, aud in  another count to be the 
p q e r t y  O F  some person to the jurors unknown, evidence that A about 
the time lost a n~mlbcr of cattle, will not justify a verdict that the 
defendant stole certain cattle, the property of some person to the ju- 
rors unknown. 

CE~MINAI, ACTION, Ln?ce?~y, tried at Spring Term, 1873, of 
tlie Superior Court of CE:BCFOI:T  count^, before his IIonor 
Judge i7loom 

Tlie following statcmerlt of facts accompanies the record a& 
part of tlie case. 

Tlie indictment contained eight counts. 
1. For stealing a cattle beast, the property of Jndso11 C: 

I3laliely. 
2. For rcceiving the same. 
3. For stealing tcn pounds of beef', the property of said 

Blakcly . 
4. For receivir~g the same. 
5. For stealing a cattle beast, the property of some yers~jn 

to the jurors unknown. 
6. For receiving thc same. 
7. For stealing ten pounds of beef, the property of wurrb 

\norm. person to the jurors nnl- 
8. For receiving tlle same. 
I t  was in evidence that the prosecutur lived in P i t t  coiintp, 

nine miles from the town of Washington, and that the defen- 
dant lived in the same connty, one mile from the prosecutor. 
That he, the defendant, during the Fail of lS'74, sold at rarions 
times in the streets of Washington, seven or eight beeves fi-0111 
his cart, ready butchered, and as many hides. 

I t  was further in evidence, that the prosecutor had had 8tuielr 
from him fifteen cattle dnring tlie Fall of 1S74; and that the 
defendant, when selling this beef,  aid that he was obliged to 
kill and sell his cattle, to make up for rilonej which he had 



J U K E  TERM, 1875. l S l  

lost nt cards at a circus that had been a short time before at 
Wasl~ington. The defendant had seven head of cattle before 
the beginning of the Fall of 1874, and had the sarne cattle 
in the Spring of 1875. 

There  was no evidence of the loss of cattle by any other 
person but the prosecntor, nor any other proof than that above 
stated. 

T h e  jury returned a verdict of gnilty of stealing cattle, the 
property of some person to the jurors i~nlinown. The defen- 
dant moved to set aside the  verdict, as not authorized by the 
proof. Motion overruled. Judgment and appeal by defendant. 

D. Jl, Carter, for defkndant. 
Attorney Genera2 . I l a~pove ,  xnd J. A. n-loore for the State. 

GPNUM J. Indictment for luceny. I t  is only necessary to 
rofer to two of the counts in the bill. One charges the defen- 
dant with stealing a '' cattle beast," the property of Judson C. 
Blakely, and the othcr with stealing a cattle beast, the property 
of some one to the jurors unlrnown ; and the defendant was 
convicted on the latter count. 

If we shonl? esclnde the evidence that the prosecutor, 
Blakely, had stolen fro111 him several cattle about the time that 
the prisoner was selling bntchercd beef in the town of Wash- 
ington, it could hardly be contended that there was evidence 
to convict the prisoner ; for the case states that " there was no 
evidence of the loss of cattle by m y  other person but the 
prosecntor, Elakely. On the other hand, if w e  do not exclude 
that testimony, which of course was competent, then whatever 
weight i t  was entitled to, tended to show a larceny of the  
cattle of Blakely, a person " known." It was therefore error 
i n  the jury to find the prisoner guilty of stealing the cattle of 
some one, to the jnrors " nnknown." 

J ndgment reversed. 

Venire de novo. 
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THOMAS J. JONES v. THE BOARD OF  COMMISSIONERS OF 
BLADEN COUNTY. 

The demand necessary to  support an action against the Commissioners 
of a county for the recovery of a debt, must show thut it was made 
upon the person authorized by law to pay, or if authorized to pay, 
that the plaintiff had placed himself in  u situation to make the de- 
mand, by having had his claim previously audited. 

The complaint in  such action should aver that the plaintiff having had 
a claim audited and allowed by the Board of County Commissioners, 
presented it  to the County Treasurer for payment, and that he dc- 
clined to accept the same and make payment, of which tlie defendants 
had notice: utherwise, such complaint will be subject to demurrer. 

(The case of Love v. Comrnisuiotzer8 (4 G'l~atl~ccnz, 64 N. C. Rep. 706, cited 
and approved.) 

CIVIL ACTION for the rccovery of money loaned, tried upon 
complaint and demurrer, before his EIonor Judge A'eerr, at 
Spring Term, 1875, of tlie Superior Gonrt of BLADEN county. 

I n  this complaint, among other things, the plaintiff charged 
that i n  1864 he loaned to the county of Bladen $16,000, for 
which !le received a bond signed by the Chairman of the Court 
of Pleas and Quarter Sessions, and countersigned by the Clerk 
of aaid Court, and under the seal thereof. That the Ju~t ices  
of said Conrt did not pay, nor have the defendants, as their 
mxessors since paid the said sum of $16,000, and interest 
~ipon the same, nor any part thpeof, though the same has been 
demanded by the plaintiff before the bringing of this action, 
&c.; prays judgment, and for a writ of mandam~us. 

The defendants demurred, alleging for cause : 
That the complaint does not show that the claim was sub- 

niitted to and audited by the Board of Commissioners, and au. 
order on the County Treasnrer given therefor; nor, 

Does the complaint show that the plaintiff presented hid 
claim to the proper oEcer for payment ; nor that he demanded 
payment; nor that said officer ref~ised to accept the same, and 
that the defendants had notice of it6 non-acceptance. 
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Upon the hearing, his Honor overruled the demnrrer and 
the defendants appealed. 

T. 11. Sutton, for appellants, filed the following brief: 

1. The  bond declared upon by tile y1aintifTcomes under the 
meaning and pnrview of the act of 1868, chap. 19, page 21, 
ratified the 22d of August, 1868, which declares : 

'' That it shall not be lavi-ful for the County Treasuxers of 
this State to pay out of the funds of the counties any order or 
other certzyeate qf inde6tecZfiess issued by the late County 
Courta, unless the same sliall llave been audited by the Board 
of County Commissioners." Bat. Eer . ,  chap. 30, sec. 11, 
p. 285. 

2. The exercise of such antliority by the Board of Commis- 
sioners is incidentally referred to in Love v. Corn. cif Chcctham, 
64 N. C. Rep., 706, and J f a m e y  r. Corn. of i%!ontgovzery, 71 
K. C. Xep., 486, going to shorn that all such '' certificates of in- 
debtednegs" must be audited by the Conin~issioners, because the 
law so say:. 

3. The complaint does not aver that the defendants refused 
to give the plaintiff ail order for his claim, as allowed by them, 
if i t  had been presented and audited ; nor a demand npon the 
proper ofleer, nor that he declined to accept such order, or 
make payment of the same, nor that the defendants had notice 
of s~icll non-acceptance or non-payment. Love v. Co~nmission- 
era qf Chatham, 64 N. C. Xep., 706. Kor  that the prosecu- 
tor did all i n  his power to bbtaio redress. Alezander v. Com- 
missioners of J l c D o u d ,  67 N. C. Bep., 330. 

Merrimor~,  Fuller d3 AsAe, contra. 

BYNUAX, J. That a demand was necessary before action begun 
is well settled. Love v. Commissioners of Chatham, 64 N. C. 
Xep. 706. If, therefore, it had appealed from the con~plaint that 
no demand had been made, that wor~!d hare been good c;iuse of 
demurrer. I f  it had appeared tllzt a demand had been made, 
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but upon the wrong party, that also would have been cawe of' 
demurrer. The  averment of demand is in the following words : 

That the justices of the late Court of Pleas and Quarter Ses- 
sions did not pay, nor have the defendants, as their successors, 
since paid the said sum of sixteen thousand dollars and interest 
upon the same, nor any part thereof, though the same has been 
demanded by the plaintiif before the bringing of this action." 
Demanded of whdm ? The  late County Court ? The  County 
Commissioners ? Or the Treasurer of the county 2 

After the adoption of the present Constitution of the State 
the powers and duties of the late County Courts in respect to 
the finances of the county, were devolved upon the newly 

a locs created officers of the county, under the rules and regnl t '  
prescribed by the act of 1868-'69, Bat. Rev., chap. 30. By 
chap. 30, see. 5, it is made the duty of the county treasurer to 
receive all monies belonging to the county and to apply them 
as required by law. By section 11 it is provided that " i t  shall 
not belawful for the County Treasurels of this State, to  yay out 
of the funds of the counties any order or other certificate of 
indebtednew, issued by the late County Courts, unless the same 
shall have been audited by the Board of County Com- 
missioners." 

I t  was therefore the duty of the plaintiff, 1st. 'Yo apply to 
t.his Board and have his claim audited and allowed ; 2d. I f  al- 
lowed, to present it to the Treasurer and demand its payment. 
A demand of payment made upon tile Board would be no de- 
mand at all, for the Board has  power only to audit and allow 
or disallow. A demand upon the Treasnrer, without the cer- 
tificate of the Board that the claim was audited and allowed, 
would be no legal demand, for he can o l~ ly  pay claims which 
have been so allowed. 

If the plaintiff had alleged in his complaint that he had pre- 
sented hia claim to the Board of Commissioners to be audited 
and allowed, and that they had refused to act or had disallowed 
it, he  would have had a cause of action ; or had he alleged that 
he presented to the  Treasurer a clairn so allowed, and that  h e  
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had refused payment, he would have had a cause of action. 
T h e  demarid as set ont is clearly insnfficient, in that it does not 
show that i t  was made npon the person anthorized by law to 
pay, or if arlthorized to pay, that  the plaintiff had placed him- 
self in a situation to make the  dellland, by having had his claim 
previously audited. 

I t  is insisted by the plaintiff that nnder C. C. P., sections 
119 and 120, pleadings are to be liberally construed with a 
view to substantial justice, and that, therefore, when the al- 
legations in a pleading are  indefinite a n d  uncertain, the Court 
may reqnire thern to be made certain and definite by amend- 
ment. Tha t  argument more  properly should be made in the 
Court  below where only amendments can regularly be made. 
But when the defendant, by demurrer, points out the defects 
of the  complaint, aud the  plaintiff'then fails or refuses to amend, 
as h e  would be allcwed to do, h e  is not taken by surprise, and 
has no right to claim a benefit in this Court, which he  has re- 
fnsed in the Cor~r t  below. N o r  vonId subs ta~~ t i a l  justice be 
done to the parties by a constrnction of the pleadings so liberal 
as to hold that the demand here was both made upon the proper 
officer, and after a compliance with all the  prc-requisites to n 
valid demand;  for ?Lon congtat, that  if the  plaintiff' had first 
had his claim audited and allowed, and then demanded pay- 
ment of the treasurer, that i t  wordd not have been paid with- 
out snit. T h e  complaint should have a r o m d  that the plaintiff? 
having a claim audited and allowed by the  Eoard of Commis- 
sioners, presented it to the County Treasurer for payment, and 
that  h e  declined to accept the  claim and make pagment, and 
ehnt the  defendants had notice of this. Aswas said in Love v. 
Co. in~iz ia io~ze~~s  of C'hntl~nnz, " this mas clearly necessary to 
constitute a cause of action against the  co~nmissioners, as much 
so as a denlaud npon the  drawee, and notice to the d r a ~ e r  or  
endt>rscr of an illland bill of 'excl~ange " 

There  was error. Demurrer sustaiuecl and action dis~nissed. 

PER CURIBII. Judgment  reversed. 
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WESLEY R. CVIIITAKER c. HARRIS H. ELLIOTT. 

T h e  Coaeiitntioil provides that  ' ( n o  property sllall be exempt from sale 
for tnscs or fur the payment of obligations contracted for the payment 
of said premises:" Tlmefore ,  where A sold and conveyed to B a tract 
of l m d ,  t ~ k l n g  in payment therefor notes of C payable to  E, and by 
him endorsed to A :  Held, tha t  this was an  obligation within the  meaa- 
ing of t!!e pro~ibions of the Constitution, and as against a judgment 
obtained upon the notes, B was not entitled to  n homeste~d.  

SETTLI~, J., t l issenting. 

CIVIL ACTIOS, to recover the possession of land, tried before 
Schenck, J., a t  Spring Term, 1875, I~UTIIEEFORD Superior 
Court. 

The  plaintiff introdnced a tran~cript of the Superior Court 
of Henderson, showing a j ~ ~ d g n i e n t  in  fa^-or of Solon~on TNhi- 
taker against 11. 11. Elliott, the defendant, dated Oct. 19t11, 
1S63. It was illso in evidence that the land i n  controversy 
liad been sold under execution issuing upon t l ~ e  judgment i n  
September, 1870. Tile deed from the sheriff tnade in pursn- 
m c e  of the esecntion was also proved. The defendant was in 
possession at  tile time GE the sale, and also at the conimence- 
rnent of this euit. 

The judgment in pnrsu'lnce of' wh~cii the land was sold n.as 
obtained upon a note for $100, given by S. Wilkins to the de 
fendant for borrowed money, and endorwd hy Elliott to the 
plniritiff; and by the plaintiff to Svio~rlcfz~ TQilitaker. The 
plaintiff testified, t ! ~  l t  i n  November, 1860, he sold and con- 
veyed the land in c ~ n t ~ u r e r s g  to Elliott. I n  February, 1860, 
he had sold Elliott some corn a t ~ d  f I i s 1 i  !. atnoonting to abont 
sixty dollars, which had not Leeu paid t'ur when the land i n  
coutroversy ITIS sold in Kovember of the same j m r .  When 
he sold and conveyed the laud to hlliuti, the price agreed upon 
was $800, which i ~ e  paid in uotes wllic!~ he held aga:lrst Wi1- 
liins, by endorair~g the notes to plait~tifl'. These notes in the 
aggregAte a t n ~ u n t e J  to 8S19, and the escess over and a h v e  
tile p ~ i c e  of tll,: l ~ n d ,  by agreement, w,ts allc~wed as a credit 
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on the account for tlie corn and fodder. The judgment nuder 
which the land was sold was obtaincd upon one of the notes 
cudorsed to the plaintiff by tlic dofendant in payment for tlw 
land, rls endorsee. The  slieritt' litid off tl homestead for plain- 
tiff when he sold tlie land, wl~icll was al! that defendant owned, 
and was only wort11 abolit $600. The defendant did uot o w l  
sufficient persolid property to pay the debt, and none snl~ject 
to execution. 

1. The  plaintiif insisted that t l ~ c  j udgn~ent being obtained 
on the endorsetnent of Elliott un the T i lk ins  nole, which he en- 
dorsed i n  paynieut for the Iand, the clcfendant was not entitled 
to a homestead against the jnclgn~ent. 

2. The endorsement being wade prior to 1868, and k i n g  an 
old dcbt the defendant was not entitled to a lioniestead against it. 

Tlie Court instructed the jury that the plaintiff was not en- 
titled to recover. There was a verdict and jndgment for the 
defendant, and the plaintiff appealed. 

Joncs ce Jones, Churchill and Ilrhitesir~es, for the appellaut. 
ShYpy cfi Bailey arid Ihlce, contra. 

Cr~umr, J. Tlic case is t h i ~  : In  ISGO, the plaintiff sold 
and conveyed the lands in dispute, to the defendant, and i11 
payment therefor, took fro111 hinl the notes of one S a ~ n ~ l e l  
Wilkins, wliicli were payable to the defendant and by him 
endorsed to tlie p1:~intiE. A judgment was obtained against 
Elliott on one of thcse notes in 1868, and esecutlon was levied 
upon the Iand after the adoption of the prescnt Constitution, 
and the land was sold under a c'elz. ez. in 1870, and pnrcliaeed 
by the plaintiff; who brings this action to recover possession 
under Ilia said purc lme  and the elieriff's deed. Tlie defelldant 
clai~ns a right of lioniestead iri tlie land ; acd wliether he is 
entitled to it, is tlie question. 

Art. 10, see. 2, of the Gorlstitr~tiorl provides, 'L That every 
homestead and the d \~c l l ing  and buildings us< d tliercn-itll, not 
exceeding in valne one thousaud dollars, to be selected by the 
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owner thereof," kc., * * * u shall be exempt from 
sale under execution or other final process obtained OII any 
debt. But no property sliall be exempt from sale for taxes or 
for the payment of obligations contracted ibr the pnrchase of 
said preniises." This language of the Constitntion is so nnaln- 
bigow and plain, that the only enquiry left to us is, was this 
note on which the judgnlent was rendered and tlie 1a11d sold, 
"an obligation contracted for tlle purcllase of the premises," 
by the defendant ? 

I n  the corlstruction of a State Constitution, words are not to 
be taken in a narrow arid technical sense, but i n  a general and 
popular sense, so as to  give cfl'ect to the intent of the peoplein 
adopting it. The worcl '. obligation " as here wed, tliercfore 
means a debt contrncted to be paid, or a duty to  be performed 
by tlie purchaser, as the consideration of the purchase of the 
premises. 

If the plaintiff 11:d accepted the notes of' Wilkins, without 
endorseulent, the land wonld have bee:] paid for as cffectl~ally 
as if lie Iiad received the eutire conaideration in cash. But 
when he required ns :I part of t l ~ e  tlittle, that the defendant 
shonld endorse the nutes: a11t1 they were accordiriglj so endorsed 
by him, then the notes were not received as cash, but as the 
" obligations" of t11c defendant as well as of Wilkins. The 
tranenction is the same in etkct,  as if the plaintiff lind sold the 
land to the defet~dant, taking the joint notes of Wilkins and 
liin~self for tlie pnrcliase Inoncy. The caw t l~en  falls directly 
within the restricticn of tlie Oonetitution, escluding him from 
n homestead whicli lie has not paid for, and of which, tliere- 
fore, he is not the " owner " R S  against the obligation con- 
tracted for its purchase. The prii~ciple is a salutary one, and 
fonndecl on the highest degree of morality and good faith. 

There is error. Jndgment I-cversed, and judgment for the 
plaintiff. 

PER CURIAN. J d g m e n t  accordingly. 

SETTLE, J. Dissents. 
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STATE v. WILLIAM ELWOOD. 

Upon a trial of an indictment for murder, when there is not one single 
circumstance in the imn~ediate transaction to justify, escuse or miti- 
gate the homicide, the Judge presiding committed no error in  telling 
the jury that malice was implied, and that  tlie offence was murder. 

INDICTMENT for Zwdee)' ,  originally f h n d  in the Superior 
Conrt of CLEAVELAND county, and removed upon aEdavit to 
the connty of Gaston, froni which it \r7:ls slrbsequently reiiloved 
to the connty of &;CKLENBURG, and there tried before 11ia 
Honor, Judge SCIIENCK, at Spring Term, 1873. 

After the jurors were sworn bct before they were empan- 
elled. the cou~lsel f i l l  tlte prisoner moved t l ~ c  Court to adjonrn: 
stating that he wished to examine the record to makc objection, 
if necessary, but that Ire had no specific objection to malie at 
that time. The  Conrt refused the motion, and the prisoner 
excepted. The  jury was then ernpanelled and the witnesses 
sworn, and the Court took a recess. After the Conrt met tlie 
counsel fur the defendant filed a paper, of wlliali tlie following 
is a copy. " Objections to tlie transcript" : 

1. That the transcript of the record from Clcareland county 
is not certified by the Clerk of Gaston as a trnc record, but 
only sets out the transcrjpt of' tlie record, as furuislied by the 
Clerk of Cleaveland. 

2. That tlie transcript of the record from Cleveland slionld 
he sent from Gaston as tlic best evidence of the record. 

3. That tlle transcript of tlie record from Cleaveland does 
not set forth that a fureman of the grand jury was appointed 
bg the Court, nor that the pcrson wllo signed the bill as sncli, 
\Tas such foreman. 

4. That in the certificate of tlie transcript of tlie rccord 
from Gaston county, the Clerk certifies that tlie seal of tlie 
Court u7a8 affixed at Dallas, and not at  the oEce of the Clerk. 

T h e  counsel for the prisoner then riioved that the rccord be 
not received. 
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The Court informed the coutisel that if they would ask for 
a certiorari, alleging that the record was ontrne, the Court 
would send for it at once and suspend the trial until a proper 
record was received. The connsel for the prisoner replied, 
"we wonld rather it would go on," and the record was re- 
ceived and the trial proceeded. 

George L. Fonshee was introduced as a witnew for the State, 
and testified as follows : 

H e  was a bonrder at the honse of J. 13. Falls, in Cleaveland 
county, as WRP also William Elwood, the prisoner, and Alex- 
ander Sandford, the. deceased. Witness and Sandford worked 
as laborers in Ki !;'s Mountain mine. On Sunday, the 17th 
day of May, 1574, i!)oilt seven o'clock in the morning, lie was 
out at the door of !*lr. Falls' honsc, and the prlsoner and the 
deceased came out of the home, near him, and stopped. El- 
wood then pulled out a box of cartridges and showed them to 
the deceased, and said : " Don't you want a dose of these ?" 
Sandford laughed, and extended his hand as if to take one, and 
Elwood, drawing his own hand back, said: " No, you can't 
have these, but I have one for yon. Stop, and I will give it 
to you." Elwood then immediately walked off in a path, 
about eight steps, the deceased following behind. No word 
was spoken until they had gone about eight steps, when the 
prisoner, looking back over his shoulder, said : " Stop, you are 
too close," and immediately jerked out, with his right hand, a 
pistol from the hip of his pants, and wheeling around on his 
left foot fired quickly at the deceased. The ball entered the 
head of the deceased a little to the right of the left eye. De- 
ceased fell, and instantly died. The prisoner and the deceased 
were facing each other at the time the pistol was fired. Wit- 
ness did not think the prisoner cocked the pistol while turning 
around, as it was done so quickly. When deceased fell, the 
prisoner came to where the witness was, eight steps oE, then 
walked back to where deceased lay, then returned to witness 
again, and said : "I have shot this man." Witness replied, 
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i t  I reckon not." The  prisoner then said, " Yes, I have." T h e  
prisoner then walked back to where the deceased lay, and 
again returned to where witness was standing, eight steps off, 
and said : " Now, I have killed this man, and I hate it. Lord 
have mercy on 111y so111 !" Tl~e  pi.isoner then went back into 
the house; and nothing else was said. The deceased was about 
two feet from the muzzle of the pistol when it was fired, and 
about four feet from tile prisoner when his arm was extended. 

A pistol was exhibited, and admitted by both parties to b e  
the pistol with which the homicide was committed. It was a 
breech loading cartridge Derringer, about one half inch in t h e  
bore. The pistol Fas  loaded by touching a spring and turning 
the barrel to one side and inserting the cartridge. When t h e  
barrel was turned to one side, it threw the cartridge out and 
left the cylinder empty to receive a new onc. The  cock of 
the pistol had to be drawn back wit11 rhe hand, and then 
thrown by pnlling thc trigger, before it could be fired. T h e  
cock had two catches, so that it could llalf cock or whole cock. 

On cross exaniir~ation the witness testified, that the range 
of the ball through the head of the deceased was about level. 
The prisoner and deceased had no quarrel that witness ever 
heard. They were friendly as far as he knew ; they seemed 
to have been intimate. They did not appear angry when they 
catlie o l~ t .  T h e  prisoner went into the house and remained 
until the doctor came ; except that one or two 110111~s after the 
homicide occarred, witness and prisoner went away and then 
returned together. 

Counsel for the  prisoner then proposed in ~ r d e r  to rebut 
malice to ask witness " if he  and the prisoner did not go to a 
magistrate's honse, and that prisoner did not try to escape?" 

The evidence was objected to by the Solicitor, and the Court 
sustained the objection, whereupon the prisoner excepted. 
The  witness then stated that the prisoner was arrested about 
dark that evening at  Fall's house. The tnagistrate came there. 
Witness thinks Dr. Ware sent for the oficer. The prisoner 
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was kept under arrest all night at  Fall's house and taken to 
Shelby on Monday morning. 

I n  reply to the question " IIow prisoner looked after the 
bornicide," witness said " he looked frightened." Witness 
was asked why he said to the prisouer " I reckon not," mhen 
the prisoner said L b  I have killed that marl ;" he replied "be- 
cause I did not expect it." The  witness further stated that the 
prisoner had been absent from Fall's for three d a p  and had 
returned tlie night befoi e thc hon~iciclc occurred. IIe had 
seen the prisoner and deceased play together at the boarding 
honse. Sandford was a laborer in the mine, Elwood was not. 
They both boarded at  Fall's. 

John Koblett testified as follows: H e  was a boarder at 
Fall's where the homicide was committed. On the morning 
i t  occurred he was np i n  the loft of the house layirg on the 
bed. The  honse was a double log cabin, with a passage down 
stairs. The stairs to the loft went up outside. Before break- 
fast, and about one hour and a half before the homicide, he 
heard the prisoncr and the deceased talking in tlie passage. 
Deceased said to the prisoner : " What knocked tlic skin off 
your chin 2" The prisoner replied, " n ~ y  horse ran under a 
limb with me." Deceased then said " I espect some one 
rocked yon," and the prisoner replicd " it u-as you, damn you, 
and I will s h o t  yon." On cross-examination the witness tes- 
tified as follows : They seemed to be in friendly tone, not 
angry. " They talked like common." H e  saw them together 
after that, talking friendly. H e  liad seen them play together. 
From where he was lying in the loft to the passage was eight 
or ten feet. Re conld not be mistakeri as to the language, he 
certainly heard that. Thcre were other parts of the conversa- 
tion that he did not hear. 

W. H. Rule being introdwed as a witness, swore that he was 
in the passage v i th  the prisoner and the deceased on Sunday 
morning, before tlie ho~nicide. Sandford said to the prisoner, 

What  made that scar on your chin." The prisoner replied 
(( my horse ran under a l imh with me." Eeceased said, " HOW 
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far off was the man who threw at yon." T h e  prisoner replied 
fifteen steps." Some remarks followed, which witness did 

not hear. Wit,ness was two or three steps off. Could have 
heard it all if he  had tried to do so. They did not seem to be 
mad. Witness had only been there three or four days. Pris- 
oner then put his right hand iu  the right hip pocket of his 
pants and drew out his pistol, bnt kept i t  down by his sideand 
looked down at it. Witness does not think that Sandford saw 
the pistol. Prisoner's left side was toward the deceased. Wit- 
ness was in front of thern. This was an honr or more before 
the  homicide occurred. 

The  prisoner introduced no evidence, but asked the fullowing 
written instructions : 

I. That if the jriry believe the defendant was not moved by 
malice towards the deceased it is but manslaughter; in any event. 

That if they bel;-,ve the defeudant was in sport in present- 
ing the pisto!. and either did not know it was loaded, or if 
loaded 4;i not know it was cocked, he is not guilty of murder. 

3. Tliat if they are satisfied the defendant had no  malice to 
the deceased, bnt was showing the deceased, at  his request how 
he  could spring the breech from the stock and fling the cart- 
ridge out, that he was guilty of no offence, and ~ h o u l d  he 
acquitted altogether. 

The Court, among other things, charged the jury : " That 
murder was the killing of n fellow being in malice, and where 
there was no malice, there was no murder. B u t  wherever a 
killing with a deadly weapon is proved or admitted, the law 
presumes that i t  was done in  malice, and nothing else appearing 
i n  the case, i t  would be the  duty of the ju ry  to convict of 
murder. 

So, in this ease, it is admitted by the defendant's counsel 
that the prisoner did kill the  deceased with a pistol, which is 
a deadly weapon, and the lam presnmes it was done in malice. 
This pre3umptioq however, may be rebutted, and the onus of 
doing this, is on the defendant. I t  is his duty to satisfy your 

13 
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minds that this presumption, raised by the law, is in fact in 
this case erroneous. 

The defendant says in reply to this presumption of law, 
that the evidence shows that the shot was accidental, or 
in sport, and not fired in malice ; and if this were so, if it wae 
accidental or in sport, it would at Ieast mitigate the offence to 
manslanghter. I have listened to the argument of connsel 
patiently and have fully reflected on the testimony given in 
the case, and I feel it to be my duty to charge yon that there 
is no evidence "fit to go to a jury " to establish the defence 
of accident or sport. I t  may be sufficient to raise a conjectorc, 
but that is not the character of evidence required by the law. 
If, therefore, you believe that the prisoner shot the deceased, 
as described by the witness, Foushee, with a pistol aud killed 
him, the law presumes malice, and it is your duty to convict." 

The jury retired and after being out sometime returned in 
it body to the Court and took their ~ e e t s  in  the box. The 
Conrt inquired if they had agreed, and the foreman informed 
his Honor that they had not. The Court then asked if they 
desired any instructions in regard to the law, and the foreman 
replied in the negative. The Conrt then told them that they 
could not be discharged, thatthcy must again retireahd try to 
agree. The foreman then informed the Court they could not 
agree as to the question of malice. The Court then told the 
jury that the killing with a deadly weapon being admitted by 
the prisoner, the law presumed malice, and there was no evi- 
dence in this case to rebut the testimony. 

The jury returned a verdict of guilty. and thereupon the 
prisoner moved for a new trial, which rnotion being refused, 
he moved in arrest of judgment, wae overruled and judgment 
of death pronounced. From this judgment the prisoner 
appealed. 

Noke and Batlle, fur the prieoner. 
Attomey General Ba?yroue, for the State. 

READE, J. I t  was admitted for the prisoner, and it was 
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also clearly proved on the trial, that he killed tho deceased. 
And i t  was also admitted and proved that the deceased gave 
the prisoner no provocation. Why, then, is not the prisoner 
guilty of marder ? 

The prisoner puts his defence upon the ground of accident. 
' T h a t  the prisoner was showing the deceased the pistol, and 
either to a lpm him, or show him how the cartridge could be 
thrown out, brought the pistol round and it accidentally fired." 
His Honor charged the jury that there was no evidence to sup- 
port this defence. And whether there was or not, is the only 
question before us. 

There was bnt one witness who testified a8 to the immediate 
circumstances of tile killing. E e  n ne   tan ding in the yard, 
and the prisz~ner and the deceased came up to him; and the 
prisoner pulled ont a box of cartridges and eaid to the de- 
ceased, Don't yon want a dose of these ?" Deceased laughed, 
and ofliered to take one ; and prisoner said, " No, you can't 
have these ; but I have one fos yon ; step out and I will give 
i t  to Prisoncr walked immediately oft, and deceased 
foIlowed. Prisoner looked back over his shoulder and eaid to 
the deceased, " stop, you are too close ;" and immediately 
jerked out a pistol, wheeled around and fired quickly, and shot 
the deceased throsgh the bead and killed him. 

We have looked earnestly for some feature of the transaction 
that would tend to favor the theory of the defence, "that the 
prisoner was juet showing the deceased his pistol, and how the 
cartridge could be thrown out; and that i t  fired accidentally?' 
Every circ~~lnstance disproves it. He had not said a word 
about showing tbe deceased his pistol. He had shown his box 
of cartridges, and asked the significant question, "Don't you 
want a. dose?" And the deceased offered to take one. Pris- 
oner said, " No, not these ; I have one for you ; come out and 
I will give i t  to you." Why not give it to him there? Why  
want to step aaide? Why not &ow his pistol then and there? 
Why step aside ? If he wanted to show his pistol and explain 
it, why jerk i t  out, and uheeland fire quickly ? If hi0 object 



I96 Im T H E  SUPREME COURT. 

was to show the pistol, or the cartridge, why say "Stop, yon 
are too close ?" 

There not being one single circumstance in the immediate 
transaction to justify, excuae or mitigate the hdhicide, his 
Honor could do no other than tell the jury i t  was murder. 

Although that may be true of the immediate transaction, 
yet the prisoner says that there were circumstances before and 
after the transaction which support his theory. 

The circumstawes relied on are, firfit, that they were npon 
friendly terms before the transaction ; secondly, that he mani- 
fested sorrow immediately after the transaction ; and, thirdly, 
that he had an opportunity to escape and did not do it. And 
there was evidence tending to prove these circumstances ; so 
that we must take them to have been proved. And we must 
leave out of view the evidence that t!ie prisoner had that 
morning cursed the deceased and threatened to shoot hirn, and 
charged him with having throwr~ a rock at him the night 
before and hit him. We must leave that out, and take the 
circumstances relied on by the prisoner; because his Honor 
held that, taking the circumstances relied on by the prisoner to 
be true, they amounted to nothing. 

Where tho immediate circumstance3 of the killing are such 
as to make it of dou6tficZ character, then i t  is proper to look 
to circumstances farther off' to enable us to solvc the doubt. 
Eut, if without the slightest justification, excuse or provocation 
occurring at the time, A takes a pistol from his pocket and 
shoots B and kills him, how is i t  possitde that any circum- 
stances further off' can mitigate the crime? If  the prisoner 
says that hc and the decoased had always been friendly, it only 
makes it the worse for hirn to have killed his friend. If he 
sayE they were enemies, it tends to show that Iic Billed him of 
malice. I f  he regrets it, repentance may secure pardon, but 
cannot remove guilt. I f  he does not attempt to escape, it 
relieves him from that slight confirmatory evidence of guilt, 
but it does not change or explain the transaction. I t  is said 
that, as i t  is settled that an attempt to escape is evidence of 
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guilt, so the converse ought toibe true, and not attempting to 
escape is evidence of innocence. But that is sophistical. It 
may be proved against a prisoner that he  acknowledged his 
guilt, but he cannot prove ae evidence of his innocence that he 
denied his guilt. Much less can he rely upon the fact that 
he shut his mouth and said nothing. A prisoner cannot rnanu 
facture testimony for himself after the event, either by words 
or acts. As neither of these circumetances by itself amounts 
to anything, do they when all put together? A and B are 
friends. A, without any apparent excuse, justification or pro- 
vocation, takes a pistol from his pocket and shoots B and kills 
him ; expresses his regret, but makes no explanation, and docs 
not flee. I s  i t  possible to state a plainer case of murder? The 
prisoner says that the fact that there was no cause for it, is 
some evidence that he did not do it of malice. But the rule 
is, and the sacredne~s of hun~an life requires that the rule 
should be, precisely the contrsry. Where the killing is with- 
out cause-without provocation-then malice is implied. A 
man is no more excused for killing his friend than he is for kill- 
ing his enemy. H e  that sheddeth man's blood by man shall his 
blood be shed. But the prisoner insists that if he killed him 
without provocation, that fact ehows that he did not kill him 
of malice. And it is clear that if he did kill him upon snffi- 
cient provocation, that rebuts malice. And so it comes to this, 
that a killing, with or without provocation, is not murder ! 

W e  have considered the case as if the prisoner had proved 
all that he offered to prove, and there is notliing to sustain his 
theory of accident, or to rebut the presumption of malice. 
But that is a very favorable view for the prisoner, because 
there was evidence that he had tlist morning charged the de- 
ceased with having thrown a rock at him the night before and 
hit him ; and he cursed the deceased and threatened to shoot 
him. At the same time drawing the pistol and holding it so 
that the deceased could not see it. 

There is no error. This will be certified to the end, &c. 

PER CURIAM. Judgtnen t affirmed. 
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THE PEOPLE of the STATE of NORTH CAROLINA, upon the re- 
lation of ADRIAN H. VAN BOKKELEN and others v. WILLLAM 
P. CANADAY and others. 

Cities and towns, like counties and townships, are parts and parcels of 
the State, organizcd for the convenience of local self-government; 
and the qualifications of voters are the same, to wit, citizenship, 
twenty-one years of age, twelve months residence in the State, and 
thirty days in the city or town. 

The General Assembly cannot in any way change the qualifications of 
voters in State, county, township, city or town elections. Ltenw, so 
much of the act amending the charter of the city of Wilmington, rati- 
fied on the 3d day of February, 1875, as requires a residence of ninety 
days instead of thirty, is unconstitutional and consequently void. 

The 8th section of the act amending the charter of the city of Wil- 
mington, ratified the 3d day of February, 1875, providing for the 
registration of voters, directs that the different wards of the city 
should be divided into precincts; in this division, a large portion of 
the third ward is I&, included in any precinct, and cannot register or 
vote: Held, that the election had under said act, on the second Thnrs- 
day of March, 1875, was therefore void. 

S3 much of said Act as requires a voter, when challenged, t o  prove by 
other persons of credibility, known to them, that the voter is of lww- 
ful age, has resided twelve months in the State and ninety days in. 
the lot, in the block and in the ward specified in the registration 
book, is a practical denial of the right to register and vote, and is void. 

80 much of said act as gives to each of the first and second wards, with 
400 voters each, a representative of three aldermen, and to the third 
ward with 2,800 votes, also a like representative of three aldermen, 
violates the fundamental principles of our Constitution, and is void. 

(The cases of Perry v. Whitaber, '71 N. C. Rep. 4'75, and Jacobs v. Small- 
wood, 63 N. C. Rep. 112, cited and approved.) 

CASE AatcEeD, tried before Eerr, ,I., at Sp r ing  Te rm,  1875, 
N s w  MANOVER Superior  Conrt. 

T h e  case was submitted for the decision of the Cour t  upon 
the follow facts agreed : 

T h a t  on the firat Monday in  May, A. D. 1873, unde r  the 
act of the General  Assembly, ratified the 20th day of Becem- 
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her, A. D. 1870, entitled " An Act Concerning the City of 
Wilmington," Alrich Adrian, 8. If. Fishblate, Roger Moore, 
Jacob Wise, and the defendants W. P. Ctlnaday, L. E. Rice, 
Duncan IIolmes, W. R. Banks, Hiram Eawkins and Henry 
Brewington were duly elected Aldermen of the City of Wil- 
mington, and immediately thereafter entered upon the doties 
of the said office. On the 15th day of July, 1873, Jacob Wise 
resigned his said office and Isaac @. Grainger was elected by 
the Board of Aldermen to fill the vacancy. On the 2d day of 
October, 1874, the said Grainger resigned his office, and John 
W. htkinson was elected to fill the vacancy. On the 10th 
day of Narch, 1875, the said Alrich Adrian, S. H. Fiehblate, 
Roger Moore and John W. Atkinson all resigned their officee, 
and the other defendants, Jesse J .  Cassidsy, Joseph 11. Neg, 
Thornas M. Gardner and Benjamin G. Bates were, by the said 
Board elected to fill the vacancies cansed by the resignation of 
the parties aforesaid, and immediately entered npon the duties 
of their offices. 

By an act of the General Assembly, ratified the 3rd day of 
November, A.  D. 1873, entitled " An Act relating to the City 
of Wilmington," it wrls directed that the election for alderlnen 
of said city should be held " biennially on the days which now 
are, or hereafter may be, appointed by law for the election of 
the 8oard of Trustees for the township of said city. It was 
further provided by said act, that the persons who may be in 
oEce as Mayor and Aldermen of said city on -..4 Erst day of 

May next, (that is to say, on the 1s t  I* &. 4 , N4,) &all 
continue i n  office until their successors shall be elected, at the 
next regular election as herein provided, and until such sue- 
cessors shall be duly qualified. 

At the time of the ratification of the said act, the next reg- 
ular election for the Board of Trustees for the township of 
t aid city was appointed by law to be held on the first Thursday 
in Angust, 1875. 

By an act of the General Assembly raciiied the 3rd day of 
February, A. D. 1875, entitled an act to amend the charter 
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of the city of Wilmington," it was enacted that the said city 
should be divided into three wards therein described and 
bounded, that the corporate powers granted to the city should 
be exercised by a Board of Aldermen to consist of nine mem- 
bers, three to be elected by each ward, and that an election for 
nine Aldermen of said city should be held on the second 
Thursday in March, 1875. The Aldermen elected at the first 
electiou held under the  aid act " shall enter upon the discharge 
of their dutiee, when the term of office of the present Board 
of Aldermen sball expire by operation of law, and shall hold 
their oEces until the first Thursday in April, 1877. 

An election was duly held according to the terms and pro- 
visions of said act, at which election the relators, A. H. Van 
Bokkelen, F. W. Kerchner and W. L. DeRosset, in the first 
ward, W. L. Smith, L. H. Bowden and S. W. Vick in the 
eecond ward, and J. D. Love, T. W. Player and W. D. Mahn 
in the third ward, received a majority of all the votes cast; 
all the provisions of the said act were duly complied with, and 
the judges of election for the several wards publicly proclaimed 
the result of the voting, and certified in writing according to 
the provisions of the said act that they were duly elected 
Aldermen of the said city for the several wards as aforesaid, 
aud filed copies of the said certificates with the Clerk of the 
eity, and published the same in the newspapers of the city as 
required by the provisions of the act. 

The Aldermen above named duly qualified by taking and 
subscribing before a Justice of the Peace, for the county of 
New Hanover the oath prescribed in the said act, and since 
the said election and qualification of the relators, the tlefen- 
dauts have continued to exercice the duties of the faid office, 
and have withheld and continue to withhold from the relators 
the said offices of Aldermen of the city. 

All the acts of the General A~sembly hereinbefore referred 
LU, are declared to be a part of this case for all intents and 
purposee, as if they were herein fully set forth. 

The  whole number of male pereonc, citizens of the United 
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States, twenty-one years old or upwards, being inhabitants of 
said city, as estimated upon the basis of past elections is about 
thirty-six hundred, of whom about twenty-two hundred are 
colored, and the remainder white. The number of such per- 
sons in the first ward, is about three hundred and ninety-seven, 
of whom about two hnndred and ninety one are white, and the 
remainder colored. 

The number of such persons in the second ward is about 
three hundred and sixty, of whom about two hundred and 
eightyone are white and the remainder colored. The whole 
number of snch persons in the third ward is about twenty- 
eight hundred, of whom about eight hundred are white and 
the remainder colored. 

The assessed valuation of the real estate of the city of Wil, 
xnington as to the several wards is as follows, to wit : In the 
first ward $950,OGO, in the second $1,180,00U and in the third 
about $2,000,000. 

A t  the election held on the 11th day of March, 1875, votes 
were cast as follows: I n  the first ward the whole number of 
votes cast was one hundred and sixty, in the second ward the 
whole number of votes cast was one hundred and ninety-three, 
in the third ward the whole number of votes cast was three 
hnndred. The defendants did not participate in said election 
nor recognize its validity, but on the contrary they, or a part of 
them, advised and counseled the people nct to recognize the 
election. 

That portion of the territory within the corporate limite, 
designated on the map as third ward, west side of the river, is 
not embraced in any of the registration precincts provided for 
in the act of Feb. 3rd, 1813, but is included in the third ward, 
as set ont in said act. 

Prior to tho meeting of the last General Assembly notice was 
given for thirty days by publication in the " Daily Journal," a 
newspaper published in the city of Wilmington, and which cir- 
culates in the county of New Hanover. The following was 
the form of eaid notice, to-wit : 
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" Application will be made to the next General Assembly of 
North Carolina to amend the charter of the city of Wilmington, 
and for other purposes." 

A considerable portion of the third ward consists of unim- 
proved and uninhabited lots, on the outskirts of the city. 

Upon the foregoing facts it is submitted to the Court to de- 
termine the following questions : 

1. Whether the relators of the plaintiff are now entitled to 
the said ofIices of aldern~en of the said city. 

2. If not entitled now will they be so entitled from and after 
the first Thursday in Augnst next, being the day appointed by 
law for holding the next election for the Board of Trastees for 
the township of said city. 

And it is agreed that if the Court shall be of opinion in the 
affirmative upon either of the said two questions, judgment 
shall be rendered that the defendants be ousted from the said 
offices and that the relators be put in possession thereof. 

His Honor gave judgment in favor of the relators of the 
plaintiff, that the defendants be ousted from the possession of 
said offices and the relators be put in possession, &c. From 
this judgment the defendants appealed. 

Russell, Sh@p & Bailey, Fowle, Badger and Haughton, for 
appellants, submitted. 
CAN THE LEGISLATURE CHANGE THE COSSTITCTIONAL ELEC'COBAL 

QUALIFICATION ? 
That the General Assembly has no such power is so manifest 

that it is surprieing that the qnestion should ever have been 
raised. Yet authorities are ab~~nditll;. 

Bison v. Farr, 24th Ark., 161 ; 1Visconsin v. IVilliarns, 
5th Wisconsin, 308 ; St. J o s e ~ h  & D. 0. R. h,. Co. v. Bu- 
chanan county, 89th Missouri, 585 ; Davies v McA-er6y, 5th 
Nevada, 169 ; McCla$e?.ty v. Guyer, 59th Penn., 109 ; P a g e  
v. Allen, 58th Penn., St. R., 338, 347; Thomas v. Awing, 1st 
Brewst. 103. Bnt the question is, has the A~sembly under- 
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taken to change the constitutional qualification ? This carries 
us to the question : 

DOES THE POWER TO SELECT MUNICII'AL OFFICERS RESIDE I N  THE 

VOTERS O F  TIIE CORPORATION QUAIJPIED ACCORDING TO ARTICLE 

TI, SECTION 1 ? 

The  power of appointments bg art. 3, see. 10, is expressly 
prohibited to the General Asmnbly.  The General Assembly 
cannot exercise this power in any case or in any shape, whether 
the ofice be created by the Constitution or by statute. Clark 
v. S'tanly, 66 K. C. 

Says READE, Jndge, in I'eoAvle ex re1 Eiichols et al. v. McIfie 
et al., " reading the whole Constitution, and without any hyper- 
criticism, i t  is plain, that such officers as are not elected by the 
people at  the polls-and most of them are so elected-are to 
be appointed by tile Governor, except the immediate officers of 
each branch ?f the Legislature and the immediate officers of 
the Supreme Court." 

According to the settled doctrines established in thie line of 
cases, Clark v. Stanly, 66 N. C.; People ex. reZ. Nichols v. 
McKee, 68 N. C.; People ex. rel. Walker v. Bledsoe, ti8 N. C.; 
People ex rel. Badger v. Johnson, 66 N. C.; People ex. rel. 
Rogers v. ZcGowan,  GS N. C.; North  Carolina ex. pel. How- 
erton v. Tate, 68 N. C., the power is in the Governor, or in 
the people. Either view is suffi5ent for the defendants in 
this action. 

The  Legislature cannot do by indirection what they cannot 
do  directly. They caurot delegate the power of appoinHnent. 
But it will not be denied that if they can change the constitu- 
tional qualification, as this act docs, there is no limit to their 
discretion or their will. They may establish woman snffrage, 
educational qualificatioti, elect a class of persons to whom they 
commit the power of electing ofiicers or select the officers 
themselves. All this must be conceded to the Legislative 
power if the claim of plaintiffs is admitted. There is no rnid- 
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dle ground. The pomer is in the Governor, the Legislature or 
the people. Plaintiffs' case can be sustained on no principle 
save the absolute sovereignty of the Legislature over munici- 
pal corporations, and the abaence of all organic restraints ex- 
pressed or implied upon its supreme will. And this power 
is sought to be derived by invoking the well settled principle 
that, the power to create involves the power to destroy, and 
that municipal corporations being the creature of the Legisla- 
ture are, in general, subject to its authority. This is not de- 
nied. But we submit that our Constitution restricts this gen, 
era1 power in the matter of selecting municipal officers ; and 
that is the question to be decided. The power of Legislative 
appointment is sought to be derived from Art. 8, Sec. 4 : " The 
Legislature &ll provide for the organization of cities and 
towns." Does this grant of' power carry with it authority to 
reverse the whole order of things as establi~hed by the Con- 
stitution, to make the Legislature the depository of the ay- 
pointing power against the general policy and express inhibi- 
tions of the instrument, and to deprive the people of cities 
and towns of local self-government? Or does it ~nean simply 
what i t  says, that the Legislature sllall wganise cities, that is 
perform the ordinary and necessary acts of the legislation, 
create the offices, fix the ~alaries, pre~cribe the duties of officers, 
lay off the city into proper divisions, and generally to prescribe 
rules and rcgnlations for the municipal government? Mark 
the connection : " The Legislatwe sliall provide," kc., and 
'' re&ct the power of taxation, asseesmentfi, borrowing money, 
contracting debts and loaning their credits"-showing that the 
idea of the draftsman was to provide for the establishneat, 
creation and s.z~pervision of these local governments without 
ever suppoi$ng that he was interfering with the other parts of 
the Constitution which iix the appointment of officers, or by 
irresistible implication leave their election to the reserved 
rights of the people. This is precisely analogous to the point 
decided in People ex. rel. Ve2ker v. Bledsoe, 68 N. C. There 
the argument mas:'made that, as the Constitution conferred 
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power on the Legislatwo to provide for the " conduct" of 
State's prison, this carried the power of appointing directors 
of the prison. The contrary was held by this Court. The 
Court stated the distinction as above. 

But i t  is objected that the suffrage clause, Art. TI., sec. 1, 
applies only to State and county elections. This objection is 
plainly answered by the Constitution itself. That this clause 
establishes a general and nniversal electoral qualification, ap- 
plying to townships, to towns, cities, villages and other muui- 
cipal divisions less then a county, is conclnsively shown by sec. 
5 and by sec. 7 of Art. TII. Of course the residence qualifi- 
cation, when the election is for a township or city, appljes only 
to actual residents in the township or city. The qualified 
voters of the county cannot vote in the city election any more 
than they can go into a township, outside of their own, and 
vote a t  a township election. Whether the thirty days in the 
eonnty can be constrned to require the same length of domicil 
in the township or city, or whether the residence in the State 
and county for the twelve and one months respectively, and 
actual residence in the township or city on the day of election 
constitute a full suffrage qualification, it is not material here to 
inquire. Will it be said that the "qualified voters" in see. 7, 
Art. VII, mean such persons as the Legislature may declare to 
be qualified ? If so, then the section furnishes no gurrrantee 
against the evils to remedy which it was intended ; because it; 
will only be for the Legislature to exclude thoee who are op- 
posed to contracting the debt and leave it to be voted on by its 
~romoters  and advocates! But the same clainl may be set up 
with the same propricty in reference to the township clause, 
sec. 5,Art. VII. P e t  who donbts that the "qualified voters" thus 
mentioned refer directly to the snErage clanse, scc. 1, Art. TI? 
Some things are too plain to be argued. 

DOES THE UNCONSTITUTIONALTIY O F  TIIE ACT VITIATE TIIE ELEC- 

TION ? 
The rule is well settled that mere irregularities in the poll 
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occasioned by failure of election Judges to observe the directory 
clauses of the statute, do not aEect the validity of the election. 

I t  is equally conceded that the reception of illegal votes or 
rejection of qualified votes does not per se vitiate the poll. To 
have this effect i t  is ordinarily necessary that it should appear 
that such unlawful votes received or such lawful votes rejected 
would have changed the result. But when upon a canvass of 
the whole return the Court sees that lawful votes have been 
rejected or unlawful votes received to such an extent as to 
throw a cloud over the result and to make an accurate canvass 
impossible, the pol! must be set aside. 

I n  the 1anguttgt.c. of Judge THOMPSON in Thompson v. Pwing, 
1 Brewst., 107, * when the conduct of election of officers 
(though actual fr~llrl be not apparent) amounts to such gross 
and culpable negligence, such a disregard of their official duties 
as to render their doings unintelligible or nnworthy of cre- 
dence and the result of their action unreliablev-in all such 
cases the election is void. I t  was said in People v. Cook, 8 
N. Y., 69, ehould the ballots be partially destroyed or the 
baxes be partly crammed so as to render i t  impossible to ascer- 
tain the number of genuine ballots, the whole should 7is reject&. 
So in the leading case of the Scranton Borough election, Bright. 
Lad. Cases, 455, it is said : " I f  it appear that an erroneous 
rule was adopted which did improperly keep legal voters from 
voting or which prevented legal voters from offering their 
votes, it would be an undue election-more clearly, however, 
to be set u& by the Court if, under the evidence, it be reason- 
ably probable that if such votes had been received the result 
would have been different or haw been 2eft i n  doubt." 

All the authorities seem to agree that if the irregularity is 
such that the errors cannot be accurately corrected, or such ae 
to cast the result into doubt and confusion, the poll must be 
vacated. Littlefeld v. Green, Brightley, 493 ; X a n n  v. Cas- 
sidey, 1 Brewst., 60 ; Weavm v. Green, Ibid, 140 ; B a t t e q  
v. Xegany, Ibid, 162; Gibbons v. Sheypard, 2 Brewst., 1; 
Har2er v. Greenbank, 1 Brewst,, 189. This principle is re- 
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cognized and assumed in Ylntt v. People, 29 Ill., 72. Now is 
our case one where the rejection casts the result in doubt and 
confnsion 1 And does it appear that such rejection in all rea- 
sonable probability changed the result? 

Look at the facts here: In the 1st Ward, out of 397 votere, 
Relators received a majority of the 160 votes cast; in the 2d 
Ward, out of 360 voters, Relators received a majority of the 
193 votes east ; in the 3d Ward, out of 2,800 voters, Relators 
received a majority of the 300 votes cast. Out of 3,600 voters, 
653 votes were cast. Where were the other 2,937 qualified 
voters True the case shows that a part of the Respondents 
ignored the election and advised against i t  ; but who cau say 
how rnany qualified electors had come into the city in the pre- 
ceding 90 days ? Who can say how many had moved from one 
ward to another? Who can say how many had moved from 
one block to another ? Who can say how many had not re- 
sided contir~uously in one lot or yard ? The case shown that a 
large part of these people were colored, and all of them were 
inhabitants of a commercial city-the former just rescued from 
slavery and transitory in their habits-all of both races subject 
to the mutations of life incident to residence among a com- 
mercial population. These things the Court will take notice 
of judicially. Does it require any stretch of the imagination 
to see that enough were thus unlawfully disqualified to have 
changed the result 4 How many would it have taken to change 
the result the case does not show-it only states that relators 
received a majorifiy of the votes cast, which (that is, the uum- 
ber of votes cast,) is in the First and Third Wards, less than a 
majority of the votes in each ward. If relators were elected 
by a bare majority, then, of course, one or two votes in each 
ward would hare changed the result. Eren supposing that 
relators received all the votes cast-a most violent snd unrea- 
sonable presumption-it is easy to see that a proscription like 
thk, applying to large classes of citizens, whose number no 
man knows or can ascertain, could, and most seasonably did, 
change result. Take, for example, the Third Ward : Out of 
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2,800 voters only 300 voted. Who can say that there were 
not 300 others disfranchised ? So that when upon the settled 
principles apply to lawful and regular elections, this one was 
invalid. 

But no sucl~ rules can apply to a case like ours. I n  case 
the irregnlarity is not an incident to a !awful election, but the 
election is based npon and owes its very existence to the nn- 
lawful element. Ours is a case where the Constitution having 
established the electoral body, the Legislature undertakes to 
change it, and proceeding on en assumption of its power to do, 
ordains another and a different body, excluding a part contrary 
to the Constitution. 

Suppose the act had excluded all white men and declared 
that only colored persons should be entitled to register and 
vote. Would the Court wait to enquire whether there were 
enough whites to have changed the resnlt ? And would it be 
said that these whites slio~dd have tendered their votes and 
have had witnesses to prove i t ?  I s  there no diftkrence be- 
tween an improper exclusion of voters in a lawful election con- 
ducted on lawful principles and a systematic, collosal ~roscrip- 
tion of iawful electors proceeding from the mandate of the act 
to which the election owes its existence 1 

An election begun and held with the avowed purpose of 
taking the sense of' a part only of the electoral body-wit]) 
in11 notice to the rest that they are to be ignored. Does it 
stand on the same gro~znd with a legitimate and regular elec- 
tion in all respects unexceptionable save that by ~nistake or 
fraud a stated number of persons were itnproperly rejected? 
Take an example: Our Constitntion, Art.  VII, Sec. 7, pro- 
vides " that no city shall contract a debt unless by a vote of a 
rnajority of the qualified voters therein." Suppose the Legis- 
lature should order an election under this clause and direct that 
tile question should be submitted to the that part of the elec- 
tors residing on the west side of the river, while those on the 
east side shall not vote ! Would it be gravely contended that 
this election is good unless the disfranchised voters tendered 
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their votes somewhere and to somebody and then established by 
proof that there were enough of them so offering to vote, and 
that they would have voted in mch a way as to have  char~ged the 
result? Would any Court hesitate to say, the law itself being 
in its very terms nnconstitutional and void, conferred IIO power 
upon the poll holders and to declare the election a nullity ? 
Suppose the Legislature should provide that the electors of 
Brunswick should elect a sheriff for New Hanover or that the 
electors of Wilmington township should elect Clommissioners 
for the county of New Hanover? If the position contended 
for by the relators be the true one, then these elections could 
not be assailed unless the diafrauchised voters tendered, were 
rejected and then proved that their votes would have changed 
the result ! Reductio ad a6szlrclzcm. 

Innumerable cases may be supposed as showing the fallacy 
of applying the ordir~ary rules of connting and cilnvassing re- 
turns-rules adopted for the purpose of correcting the errors 
and frands of election judges ' with3ut affecting the legal votes 
actually cast-to an election held upon a fozlndation of ille- 
gality, created by an  anconstitutional law, and operating upon 
a part only of the electoral 6ody. Suppose the Legislature 
should change the Constitutional qualification, so that only the 
men over 50 years, and all the women and female children 
should vote, and under such an act an election is held. Ac- 
cording to the position maintained by the other side, this elec- 
tion would be good until i t  was made to appear that the quali- 
fied voters nnder 50 years offering to vote, being added, and 
the female voters being substracted, the result would have been 
changed. After this, illustration is fraitless. 

When an erroneous rule is adopted by the election judges, 
operating to exclude a class of qnalified voters, they are not 
required to go through the vain and empty form of tendering 
their votes. Xcranton cases, ante. But here the voter who 
tendered his vote, not having the qualifications prescribed, was 
subject to indictment. The act of 20th December, 1870, 
sec. 4, in the matter of the peoalty denounced against any one 

14 
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a oEering to register, riot being entitled," is not repealed by, 
because not inconsistent wi th ,  the act of 1875. So that all 
these disfranchised voters would have been exposed to crimi- 
nal pains and penalties had they offered tbeir votes. True, it 
may well be said that, as to lawful electors, the peualty was 
void. But every man is not a Constitutional lawyer ; and what 
better is calculated to deter a citizen from the exercise of his 
rights than a criminal penalty denounced against the attempt? 
I s  the citizen to ran the gauntlet of a criminal prosecution in 
order tu put himself in a position where he can assert his 
rights 3 

Ir? this case, besides the exclusion by reason of the uncon- 
stitutional tests imposed, it is to be observed that a large part 
of the voters resident therein, are excluded from all rights to 
register or vote. Twenty-five blocks-an area as great as 
of the first or secord ward-are totally shut out from all par- 
ticipation i n  the election. The number of qualified voters t h u ~  
disfranchised, the case does n& state. I f  we are to surmise 
from what does appear in the case ~tated-and this is the only 
way of estimating the number-it would appear that some 
three hundred or three hundred and fifty electors are thus ex- 
cluded. This excluded territory is larger than the second 
ward and but oue block smaller than the first ward. They 
contain, the former three hundred and sixty and the latter 
t l~ree  hundred and ninety-seven voters. Where shonld thebe 
electors have ocered to vote ? No place was provided. They 
were absolutely and entirely exolnded. This of itself takes 
this case out of the ordinary rules and doctrines applying to 
elections, and establishes that this was in no sense an election 
by the qualified voters of the city, hut simply an attempt to 
delegate to certain favored individuals the power of selecting 
municipal officers. To show the eflect of legalizing this exclu- 
sion by sunning out the principle to its natural and inevitable 
results, would be mperfluous. To the snggestiou that the act 
does not exclude these twenty-five blocks, we auswer that the 
act plainly divides the third ward into four precincts and ex- 
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yressly prescribes their boundaries. Why name the lines and 
boundaries of these precincts, if not for the purpose of ern- 
bracing the voters within the boundaries ? True, in other sec- 
tions reference is made only to the block, the lot and the ward. 
To have inserted in every place after the word " ward," when 
used in connection with the act of registering or voting the 
tvords: "and (if such voter resides in the third ward) in the 
precinct in which he offers to vote "-would have been more 
explicit, but it was not necessary. The act must be con- 
strued together so as to rnake all of it stand. To say that a 
voter living in the fonrth precinct could vote at the other end 
of' the city in the first precinct, is to make nonsense of the sec- 
tion which prescribes the boundaries of the precincts. 

I n  People v. I lasi inp,  29 Cal. 449, it is held that as the 
Constitution provides that the assessors should be elected by 
the qualified voters of the town in which the property is 
situated, an assessor elected by a district embracing a more 
extended area than the town had no authority, and the tax itself 
was void. So grossly nnlawful did the Court seem to regard 
this sort of an election that they disregarded the oflicer7s title 
even in a collateral proceeding. A fortiori is it a nnllity when 
the constitntional division is split alld the election given to a 
fiaction of' the electoral body. 

This identical question is settled by a well 20. sidered opinion 
of this Court. Perry v. WI~iiuke~., 71 N. O. Rep. That 
case is "on all fours" with ours as to the effect upon the elec- 
tion of excluding a class of voters fro111 the rights of the ballot. 

SUPPLEMENTARY BRIEF. 

People v. Hulberf, 24 Mich. ; Const. of Michigan, Art. 15, 
sec. 14, provides : " Judicial officers of cities and villages 
shall be electcd, and all other such officers sllall be elected or 
appointed at such time and in such manner as the Legislature 
may direct." Art. 15, see. 13, is the same as the clause in our 
Const. Art. 8. sec. 6 :  " Legislature shall provide for the 
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incmporation (this word in our Cunstitution is omitted) and 
organization of cities and villages and shall restrict," &c. Ours 
was evidently copied from that. 

(Lmtitntiun of Michigan contained no expres8 inhibition on 
Legislittire apprint~neuts nor any " reserved rights " clanse as 
does ours. Legislature of Michigan, by an act amending the 
charter of Detruir, appointed ccrtain persons to fill the muni- 
cipd offices. The  Suprenle Court of Michigan decides that 
t l ~ e  act is void because contrary to the spirit, and meaning, 
and scop,  and policy, of the Cotrstitntion. 

'The opinione of Chief Justice (>AMIWTLL. and Judge COOLY 
.assert I)roadly the right of local self government in the corpo- 
rators of cities and villages, and deny that allything but an 
express g ran t  of Legislative power can take it away. 

The powcr to control the seleclion of mnnicipal officers as 
conferred by the authority t~ " org~nize"  was not claimed by 
counsel on the argament, nor was it deen~ed worthy of notice 
by the Conrt. 

When a Uunstitntiunal provision is borrowed frorn a sister 
Stnte, the construction given to it by the judiciary of such 
State is high authority as to its meaning. Langdon v. A p p b -  
gate, 5, Ind. 327. 

So has the Supreme Conrt of the United States held that 
the construction given by the State j ~ i d i c i a r ~  to their own Con- 
stitution is binding on the Federal Courte. 5 Crnoch, 222 ; 
9 Cranch, 87; 12 Wheat, 153, 1 6 6 ;  5 Yet. 151 ; 7 How. 
767 ; 2 Uusli., 189 ; 4McLean, 488 ; 1 Black 436. 

" Optimus interpees rerurn zcsus." Cool. Conet. Lit11 35. 
The Constit~~tion wust 5e construed according to the thoughts 
which i t  ezpresses which muat be arrived at  not only in the 
light of its language, but also its history, its policy and the 
condition of and political usages of the State. Legislation 
which ~:ontravcncs them is void. B a r b u r y  v. &!adison, 1 
Cranch 137. Gibhons r. Ogden, 9 Wheat., 188. Newell v. 
I'eople, 7 N. Y., 97. 1 Doug., Mich., 354. 2 Mich., 
587. 5 Mich., 53. 7 Mich. 345. 11 Mich., 120 and 
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139. Siate v. Underwood, 63 X. C. Rep. Baize v. Slate, 4 
Ind., 342. , 

The general scope arrd purport of the Constitution is to 
make all oficers elective by the electors of the locdity com- 
prised in the election District. The elective franchise, whether 
derived from the Constitution or an inherent right reserved to 
the people in so t8r as not restricted b~ the Constitution in 
express terms, cannot be interfered with by the Legislature 
beyond merely regulating the forn~al details of its practical 
exercise. 

Art. XIV, see. 5, of the Constitution enpports the view taken 
by thia Conrt in the numerous c.sses here cited as fixing the 
power of Gubernatorial appointment or popular electiol-. 
Here the Constitution divides the "c,ffices in this State" into 
two classes, recognizing no others9 to-wit : Those appointed by 
the Governor and those elected by the people. 

See. 16, Art. 11, of the Constitution recognizes counties, 
cities and towns as political entitiee in the political divisions of 
the State. 

The Ordinances of the Convention of 1868 amending the 
charter of Wilmington and Raleigh conclusively &ow that the 
framers of the Constitution thought the ~nflrage clause, Art. VI, 
sec. I, applied to cities and towns. T l m e  give 11s a coternpo- 
raneous construction placed upon the Constitutivn by the body 
which formed it, and the people ratified it with notice of this 
construction. 

TIIE ELECTION WAS VOID. 

In  the case of Fort Dodge City School District v. the Dis- 
tTict Township of Wakansa, 17, Iowa 85, it wae distinctly 
held by the Supreme Conrt of Iowa-a high authoritj--in an 
opinion delivered by Chief Justice WRIGHT and concurred in 
by Judge DILLON, one of the most profound and accomplished 
lawyers in America-that, when the notice of an election, 
instead of providing for taking the vote of a11 qualified elec- 
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tors, provided for a vote by only a portion thereof, the election 
was void, aMhough the votes thus excluded were not enough to 
have a$ected the result. The reasoning of the Court is 
pointed, forcible and comcrusive. 

People v. Maynard 15, Michigan 463. The Legislature 
attempted to lay off a new county, bnt so arranged the voting 
precincts, kc. ,  so a13 to exclude a part of the electors : Beta', 
the act was void and no county was established. 

Zanning v. Carpenter. 20 N. Y .  447. The Legislature 
attempted to lay off a new county comprising parts of two 
Senatorial Districts, so that the people of the new county could 
not vote in either District : Held, the act was void. 

Attomey General v.  supervisor.^ of St. Clair, 11, Michigan 
63. The Legislatnre submitted to the vote of the people the 
question of moving the county seat, bnt so arranged the voting 
places as not to give the electors in a certain Ivcality a chance 
to vote at all : Held, the act was void-without regard to the 
numtw of voters excluded, or wltethep. their votes could have 
changed the result. 

Kinney v. City of Syracuse, 30, Barbonr 364. A part of 
Syracuse was incorporated in the town of Dewitt, but not 
attached to any election precinct in the latter town, FO that the 
electore of this detached section could not vote in Syracuse 
because they were no longer residents, and they oodd not vote 
in Dewitt because not attached to any precinct: Held, to be a 
fatal objection to the validity of the act, which was declared 
void. The san~e  principle by implication is decided in Ram- 
say v. People, 19 N. Y.  41. 

The case of the State of Wiseon. ex. rel. Enowlton v. Wil- 
liams, 5 Wis. 31'8, settles this question so far as authority can 
settle anything. The residence qualification in the Constitn- 
tion of Wisconsin is twslve months in the State. The Legisla- 
ture ordered an election to be subrnitted to the "qualified 
eIectors of the county of LaFayette" with a provision that 
" no pereon shall be deemed qaalilied to vote u n k m  he eliaU 
have resided in the t m n  where he o$era his vote at lead thirty 
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days previous to the election : Neld, That the Legislature 
might provide that electors should vote only in the town 
where they reside because this would only be to prescribe man- 
ner and place, where and how the rights should he exercised ; 
but to add a residence~qualification not mentioned in the Con- 
stitution is a violation of that instrument. The act author- 
izing the election being in this respect unconstitutional, the elec- 
tion is void. " The question is whether the legal voters have 
had an opportunity to express their wishes. If the act had 
submitted the question to the legal voters of the county, then 
a most material question of fact might have arisen in regard to 
the qualifications of those whose votes were refnsed by the 
inspectors of election. Rut the act in question, in express 
terms, prohibited persons from voting although they had all the 
qualifications which the Constitution reqoiree. They, there- 

fore, were not allowed by the act to vote, and if they had 
of3ered to do so their votes would have been rejected. I t  
follows that the legal voters of the county had no opportnniry 
to vote." And the court says in positive words, that it makes 
no sort of dieerenee whether they tendered their votes or 
whether their votes might have changed the result. 

To  the same effect and affirming the same principle is 
Denver City R. R. 00. v. Bachanan, 39, Missouri 485. The 
Constitution of Missouri fixes a general electoral qlialification 
as does onrs. The Legislature in submitting the question of 
subscribing to stock in a Railroad required the voter to he a 
tax-payer: Aeld, That the attempt to depart from the con- 
stitutional qnalification vitiated the act and rendered the elec- 
tion void. 

P a g e  v. Allen, 58 Pen. St. R. 336, 347. The expression of 
one thing in the Constituiion ie the exclusion of things not 
expressed. Lord Bacon's retnark that " as exceptions weaken 
the force of a general law, so enumeration' weakens as to 
things not enumerated," expresses a principle of common law 
applicable to the Constitution which is always to be uttder- 
stood in its plain, untechnical sense. In electors is vested a 
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high, and to freemen a sacred right of which they cannot be 
divested by any but the power which established it. The Leg- 
islature mnst prescribe necessary regulations as to the plans 
made, rnsnner and whatever else may be required to irisure its 
fnll and free exercise. But these regulations must be subor, 
dinate to the right the exercise of which is regdated. The  
~ i g h t  mnst not be itnpaired by the regulation. I t  mnst be reg- 
ulation purely, not destructive. " As a corrallary to this, no 
constitutional qualification of an elector can in tho least be 
abridged, added to, or altered by legislation or the pretense of 
legislation." No  regulation can be valid which will have the 
effect to increase the residence as fixed by the Constitution. 

A law intended to take away or nnnecessarily postpone or 
embarrass the right of an elector will be set aside as nnconsti- 
tntional." The Constitution of Pennsylvania required ten 
days residence previous to the election. The registry act re- 
quired registration to be ten days before the election and 
allowed only those to register who had resided ten days-thw 
making the residence twenty instead of ten days : Beld, The 
act to be void for this reason. 

Bill of Bights, sec. 10. How can an election be free wheu 
a part of the voters are driven f m n ~  the polls by a Legislative 
exclusion ? 

Strange and Smith & Stnmg, contra. 

The act of the General Assembly of February 3, 1875, 
amending the charter of the city of Wilmiagton, section 11, 
contains these words: 

'' Every male person twenty-one years old and upwards, shall 
be entitled to registration, who shall have resided twelve 
months in the State and ninety days next preceding the elea 
tion, in the lot, the block an3 the ward in which he reside8 at 
the time of applying for registration, and no other person shall 
be so entitled."-Act 1874-'75, chap. 43, sec. 11, p. 467. 

The validity of this clause ie called in question by defendants 
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and the power denied to the General Assembly to snperadd 
any further qnalifications of the elector than such as are con- 
tained in the 6th article of the Constitution, in providing for 
the organization of municipal corporations, as directed in article 
VI I I ,  sec. 4. 

I n  opposition to this construction of the Constitution, and in 
support of the power exercised, requiring a residence of ninety 
days preceding an election in the ward, block and lot whereon 
the voter resides as a condition uf voting, for the relator it is 
insisted : 

I. The 6th article of the Constitution, so far as it relates to 
residence, is confined to such as vote in  State and corrnty elec- 
tions, in the choice of oflicers of those political divisions of the 
State contemplated in the Constitution it~elf. 

11. Tlie entire territory of the State is divided into counties, 
and the Constitution further provides for a division of connties 
into townships. These are the only political commnnitiee 
recognized therein as necessary in the working of the ma- 
chinery bf the State governrnent. 

111. And even in the snb-division into townships, it is ap- 
parent that residence in a township ifi an essential condition of 
the right to vote in a township election, from the language used 
in Article VII ,  sections 5 and 7. Townsllip officers are to be 
elected '' by the q.uali$ed voters thereof" and debts can be 
made and taxes levied, except for necessary expense@, only " by 
n vote of a majority of the qualified voters therein." I t  is 
thus manifest that persons who have resided twelve rnonths in 
the State aud thirty days in the connty, cannot vote in a town- 
ship election nnless they have the further qualification of actual 
residence i n  such township. If county voters could vote in 
township elections upon the pos~ession only of the qualifica- 
tions prescribed i n  Article V1, snch townships would cease to be 
distinct political communities, ahd inextricable confusion and 
disorder would follow. 

IT. The mme principle, by the express words of Article VII, 
section 7, is applicable to cities and other municipal corpora- 



2 18 IN T H E  SUPREME COURT. 

THE PEOPLE of N. C. ex rel. VAN BOKKELEN et al. u. CAXADAY et al. 

tions, and residence in them is a pre-requisite to the right to 
vote. 

V. Cities and municipal bodies, other than those mentio~ed, 
and into which the whole State is, under the Constitution, to 
be distributed, are to be formed and organized by the General 
Assernbly under the express requirement of Article VI I I ,  sec. 
4, wliich declares it to be " the duty of the Legislature to pro- 
vide for the organization of cities, towns and incorporated vil- 
lages, and to restrict their power of taxation," &c. The power 
given is unlimited, and the duty positive to provide a govern- 
rnerlt and define its powers and duties fiw such of these corpo- 
rations as the public intere t may reqnire to be formed. The 
act, when within the power of the Legislature, proves the fun- 
darr~ental law of their respective organizations. 

TI. As r e d e a w  is a uecessary condition of the right to vote 
in snch municipal bodies formed by law, the period of that 
residence mud be left to the discretion of the General Assem- 
bly to prescribe, and such residence for one or more months, 
when so required, is not only not in conflict with the Consti 
tution, but in harmony with its provisio~is and its spirit. 

VII .  If the right to vote is given to every person who n~ay 
reside in the city on the day of election, (and not otherwise 
disqualified), thew could be no rugistration made in advance of 
such election as reqnired by Article VI ,  see. 2, inasmuch as 
necessarily such residence would then have to continue from 
such registration to tlie day of s11c11 election, an interval to be 
defined in the act itself. 

VII I .  If any county voter coull have made hitnself a voter 
in a city by rernoving into such city on the day of election, 
not only would registmtiou be impracticable, but stable and 
sound governrnent would be impossible, and all the securities 
and safegnarda of rights of perso:) and propcrty be destroyed, 
a result not conten~plated by the Constitution. 

IX.  The General Assembly then mnst have power to mould 
and furm these governnlenta according to its own judgrnont 
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arid discretion, except as restrained by the Constitutions of the 
State and of the United States. 

X. The Constitution, superseded by that now in operation, 
conveys no distinct power to the General Assen~bly to or- 
ganize cities and towns, and theae have been forrrled according 
to its discretion. Tlle present Constitution declares all powers, 
not granted, to be retained by the people, and kence it became 
necessary to delegate the power conferred in the Article VIII, 
sec. 4, and enjoin ita exercise as a duty. Thus under the 
present, as under the former Conetitntion, the power ofthe Gen- 
eral Assembly over cities and towns is fnll and complete, ex- 
cept as controlled by restrictions, to be found in the Constitn- 
tion itself. 

XI. The m n e  constrnction seems to have been given by the 
very Convention which framed the organic law of the State in 
the passage of an act amending the charter of the city of wil- 
mington, ratified March l l t h ,  1568. Ordinances of Conven- 
tion,uses. 1868, chap. 48, page 87. 

This act recites in its preamble the incompatibility of certain 
provisions of the chartcr, then in force, and which had been 
ratified February lst ,  1866, with the new C!onstitation, then 
being formed, and proceeds to repeal certain clanses in the 
charter which reqnired a free-holder in the city, of $1000 value 
ae a qualification for the office of Mayor and Alderman, and a 
freehold qualification. Section three then directs an election 
to  be held f ~ r  Major and Aldermerl," which election L'shall 
be in conformity with the provisions of this ordinance and in 
the manner prescribed by the 17th section of the before men- 
ioned act of incorporation." 

To ascertain the force a d  effect of this clause? refereucc 
mnst be lriade to the act of February 1, 1SG6, entitled "An 
Act to incorporate the inhabitants of the town of Wilmington. 
Private Laws of 1866, chap. 2, p. 27, section 17, declares the 
qualifications of the candidates and the voters a t  sclcli elections 
shall be the same which are required of such pwsons by the 
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pevious provisions of this act." Ibid, page 39, section 3, pro- 
scribes the qu;~lifications tor oftice, and scction 4 tliose of voters. 
The latter declares : " Ko yerso:i shall be entitled to vote for 
Mayor and Alder~nen, unless lie shall be cludified and entitled 
to rote for meanbers of the General Assernhly of' this State, 
rind shrdl have r e s i d d  f o r  sia w~onths neat y~ececx'.ing the day 
qf" tlection wit hi?^ the coipo7*utt: l i n ~ i l s  o f  s(s.id oily, nor s l i d  
any persun be entirled to vote for " Alderlncn of allay particular 
ward, linless he shall htsve 1.esicfed ill  such ward $o?* 30 days 
r~ext  6 ~ f o r e  the d a y  of  election." 

Following this interpretation, the Gel~eral Assenib1.y at its 
session of 1SS0-'71, chapter 24 of the acts of ihat session, 
passed a general 1i1w for the governmeut of incorporated cities 
and towns, and confines the right of voting to such only as 
have, previons to any eiection, L L  resided 90 days within the 
corporation and 10 days within the ward i n  wllich he desiree 
to be a voter." Battle'e Revisal, page 824, section 9. 

l'hus we liare a contemporaneons construction put npon the 
Constitntioo by the very Co~~ventior~ wliich fia~ncd it, and 
while it was in tlie very process of furlnation, and a ratification 
of the Constitntion as tl~na interpreted by a poynlar vote. 

'l'he fiarno constrnctiorr litrs been pnt upon it by successive 
Lrgislatnres i n  a series of acts extending over years, and not 
until now jndioially qnestioned, organizing cities iwtl town, and 
even in  the very law urder whose operation the d d c ~ ~ d a n t s  
now t~old their oficial positions. It is siiblnitted that the r u t -  
ter is tlius settled. 

READE, J. O w  government is founded on the w l l  of tho 
people. Their will is expressed by the ballot. Tlie ballot em- 
braces every citizen twenty-one years old, who has had a resi- 
dence in the State for twelve muntl~s and in the coanty where 
he ogers to vote, for thirty days. There is no other clnrriifica- 
tion required. Property qualification for voters and ofice- 
holders, which our fbs~ncr Constitutions required, and which 
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many thonght important, have passed away, and am now re- 
garded as antiquated. Not only iu freedom to vote and hold 
oflice secured in our present Constitntion, but it is so imbedded 
in the llearts of the people that it was thonght necessary to 
stipulate ag:tinst any interference with it by a contemplated 
Convention to alter the Constitution. The act of the last 
General Assembly calling a Convention has a provision that 
the Convention " shall not require, or propose ally edncatiunal 
or property qualification for office, or voting," and requires tlre 
delegates to take an oath to observe it. 

Whet l~er  that is wise or unwise, the Cowt can give no 
opinion. Oor province is to expound the Constitntion and 
laws as they are made, and riot to make them. 

The Constitution provides that every male person twenty- 
one years old, resident in the State twelve months, and in the 
county thirty days, shall be an elector--Art. VI, sec. 1. An 
electur for wl~a t  ? 'l'lle Constitntion does not say for what. 
Does it  mean elector for President, or for members of 
Congress, or for Governor, or for Judges, or for members of 
the General Assembly, or for connty officers, or for township 
or town officers, or for what e lw?  There it stands by its&', 
without explanation-that every such person shall be an electur 
-a voter. It evidently means to designat0 those persor~s as a 
cluss, to vote generally whe1:ever the polls are opened and elec- 
tions lleld for anything connected with the general govcrn- 
ment, or the State or loc-1 guvernmente. Jnst  as a class of 
persons are designated as qaalified for jurors. 

And so in Art. VI1, sec. 1, it  is provided that all county elec- 
tions shnll be by " the qualified voters thereof," But who are 
they 8 There is no way of determining except to look back to 
the class designated above. 

Arld so the 5th section provides, that township elections 
shall be by the " qualified voters thereof." And we have to 
look to the class to find out who they are. 

And so Art. VII, sec. 7, provides that co county, city, town, or 
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other municipal corporation shall contract any debt, &c., 
unless by a vote of a majority of the " qualified voters 
therein ;" and we l i a ~ e  to look to the cluss to find who they 
We. 

Here counties, cities and towns are grouped together; and 
so are their qtialified voters. And except in this way there 
are no qualifications prescribed for voters in cities and towns. 
Bnt cities and towns, like counties and townships, we  parts 
and psrcels of the State, organized for the convenience of local 
self-government. And thu qualifications of their voters are 
the same. I t  follows, that the General As~ernbly cannot in 
any way change the qualifications of voters in State, connty, 
township, city or town elections. 

Aud yet tlie act, which we are considering, reqnires a resi- 
dence of ninety days, instead of thirty. And if ninety days 
may be required, a year, o~ years, may be. And so, in many 
of our young arid gro:ving towns, a majority of the citizens 
may be excluded, and the government giver1 to '( the oldest 
inhabitants ;" or, if long residence may be made a qualifica- 
tion, so it may be made a diaqunlification, and then the gov- 
crnment may be given to the youngest inhabitants. And 
so, if these qualifications may be added, then any others 
may; jasc as we find that in one of tlie town charters 
granted by the last General Asse~ubly, it is provided that, 
in addition to the citizens of the town, all persons who have 
lived in the connty twelve rnontlis "and who own taxable real 
estate in said town, who have paid all the taxes," $c., shall be 
dlowed to vote. Acts of 1874-'5, chap. 157, private laws. 
Surely the Legislature had no power to pat any portion of the 
people of the State under such a government. I f  they can do 
that, then they can put Wilmington under the government of 
the land owners of New Hanover county. 

For illlistration : a man presents hin~self at a town election 
and says, I have voted in the Statc election, in the county elec- 
tion, in the township election, and now I want to vote in the 
town election, where I have livcd thirty days. His  vote is re- 
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jected, becanse he has not resided there ninety days. I n  vain 
we look in the Constitution fur any snch qualification. The 
General Assembly has disfranchised him, and that in a case 
which conres'much nearer home to him than ang other elee- 
tion ; for the town governmeut aff'ects his business, trade, 
market, health, cotnfort, pleasure, taxes, property and person. 

We are of the opinion that the qualifications for a voter in 
a city or totrn are, citizenship, twenty one gears of age, twelve 
m s ~ t h s '  residence in the State, and thirty days in the city or 
town. 

11. Again : The act provides that before an election there 
shall be a registration of voters, and only those who register, 
can vote. The first ward is made a registration and election 
precinct ; and so with the second. The third ward is divided 
by metes and bounds, into four precincts. Of course every 
voter must register in the ward and in the precinct where he 
lives, and in no other, and must vote where he registers, the 
object being to prevent fraud by " repeating." But a large 
portion of the third ward-on the west side of the river- 
was, by mistake probably, not included in any of the precincts. 
And of coarse they cannot register or vote. And Perry v. 
Whitaker, 71 N. C.  Rep., is an express decision that that 
makes an election void 

Indeed, it wocld seem that the registration provision for 
such parts of the city as are embraced, are so itnpracticable a0 
to amount to the disfranchisement of the voters. 

The Constitution ordains that the General Assembly shall 
provide for the registration of voters, and that no one shall 
vote without registration. Art. VT, see. 2. This means that 
the General Assembly shall provide the conveniences and 
necessaries, so that the voters can register. I t  is to facilitate 
the exercise of the right of the ballot ; and not to defeat it. 
I t  is trne that this includes the power and the duty to throw 
such guards around, as will protect the ballot from fraud. And 
therefore our general election law provides, that when a voter 
offers to register, or vote, he may be challenged, and required 
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to take an oath as to his qualifications. And so in onr general 
law regulating town elections. (Battle's Revisal.) 

There can be no objection to that. and it prevents no man 
f ron~ voting, and puts him to no inconvenience. I f  a man will 
swear that he has the qnalifibations, t l i e ~ ~  he can register and 
vote; unless it can be proved against him that he is not en- 
titled. And in that case lle can be rejected. Bnt the act un- 
der con~ideration is franled upon the idea of making the ballot 
as difficult as possible. Iudecd it makes it impracticable. It 
provides that " any elector may, and it  shall be the duty of the 
registrar to challenge the right of any person to register, known 
or snfipected not to be I t t~ f i~ l l g  entitled to register ; and when 
sudi challenge shall be made, it shall be the duty of the regis- 
trar to require such person to prove to the satisfaction of the 
registrar the fact of his beirlg of' lawful age to vote, the fact of 
his residence for twelve months in the Sate, and for ninety 
days in the lot," &c. I t  will be noted that any bystander may 
challenge the voter without proving anything against hint, and 
the voter is not allowed to swear to his qualifications; but he 
must prove them by the oaths of uthers, and these others must 
be known to the registrar, and t l ~ e  registrar must be wtiefied. 
Now, how is it possible for persons who move into Wilmington 
from other counties in the State to get witneeses from a distance 
known to registrars in W~lmir~gton to prove their ages and 
their residences ? I t  is impossible. I t  1s a practical denial of 
the right to register and vote. 

111. I t  has been already mid that towns and cities are but 
parts and parcels of the State for the convenience of local self- 
government, and that the voters, and the rights of voters, are 
the same as io the State government. A fnndiimentnl princi- 
ple in the State government is, that representation shall be ap 
portio,lerl to the popular rote as near as may be. Large coun- 
ties and large districts shall have more representatives than 
small ones, so that not only every tnen may vote, but his vote 
shall count in the representative body. 

The Act creates a representative lt?gislative body-Board of 
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nine Aldermen, for the city of Wilmington. Now, if every 
voter could vote for all of the nine Aldermen, of course every 
man's vote monld connt. Or, if the city were divided into 
three wards, aa ne'wly eqnal as may be, and each ward elect 
three of the Aldermen, then every vote would count. But 
instead of that the city is divided into three wards-the first 
has about 400 voters; the second abclut 400; and the third 
2,800. So that one vote in the first and second wards counts 
as rnnch as seven votes in the third ward. That this is a plair~ 
violation of fnndaniental principles, the apportionment of re- 
presentation, is too plain for argument. That the Legislature 
never intended such a result, we are obliged to assume. Nor 
is there anything stated in the case that can reasonably account 
for it. To the suggestion that it was to protect property from 
irresponsible voters, it is answered, that it is stated in the case, 
that the valuation of property in the third ward is about equal 
to the valuation in both the other wards put together. And to 
the suggestion that it was to separate the colored from the 
white vo;e, i t  is answered, that while most of the colored 
voters are i n  the third ward, yet there are also more white 
voters in the third than in both the other wards together. And 
to the snggestion that it was to favor the intelligent and edu- 
cated ana give them the control of the city government, it is 
answered, that by the same Legislature such a principle is ex- 
pressly repudiated as exibting in the present Constitution, and 
is expressly prohibited from being incorporated in any subse- 
qnent Constitution. The Convention shall not require, nor 
propose any ed~~cational or property qualification for office or 
voting." And to the suggestion that it is a plan deviaed by 
the city for its better government, it is answered, that not one 
voter i n  five voted at the election. 

A t  any rate, without questioning the intent of the Legisla- 
ture, we see that the effect of the act is to violate the funda- 
mental principles of the Constitntion, an6 their own cherished 
and declared purpose to maintain free manhood suffrage, and 
t o  eschew educational or property qualifications. And, as i ~ .  

15 



226 I N  THE SUPREME COURT. 

THE PEOPLE of N. C. ex rel. Van BOKEELEN et al, v. CAXADAY et at. 

said in Jacobs v. Smullwood, 63 N. C. Rep., i t  is the efect of 
the act, and not the  ilztentio?~ of the Leyid(xture, which ren- 
ders i t  void. 

It is usual in quo tunvanto to inqnire first into the title of 
the dejkndant to the office; bnt we are precluded from that 
inquiry here hy the caw scnt us, as we are confined to the 
record, whi.41 is as t;~llows : 

Upon the  foregoing hc t s  it is snb~ni t ted  to t l ~ c  honorable, 
thc  Superior Court of New Wanorcr county, to determine 
,the following qncstior~s : 

b. Whether  the relators uf the plaintif-I' are now entitled to 
vthe said o%ce of Aldermen of said citg ? 

2.  ,If not entitled now, will they be so entitled fro111 and 
ijftor the  first Tl1ursd;iy in Angast, &c. 2" 

A n d  it is agreed that if the Court shall be of opinion in the 
afirnlative upon either one of said two clnestions, judgment 
shall be rendered that the defendants shall be ousted from the 
s:iid oEcee, n n d  that the relators be piit in po~sessior~ thereof. 

(Signed) ROEElZT S T E A N G E ,  
G E O R G E  D A V I S ,  

Attorneys for the  Plwintifl's. 
D A N l E L  2. RUSSELL,  
E D W A R D  C A N T W E L L ,  

Attorneys for Defendants. 

It \t7as insisted upon the arglment  here, that if tile title of 
the  relators is bad, the title of the defendants is bad also, and 
for the s x ~ n c  reason. But  it will be seen that the only point 
presented to 11s ie, as to the title of the wlators. 

Tliere is error. 

RODMAN, J .  I concur in  the judgment of the  Court ; but 
as I cannot concnr in some of the reasons of the  majority, as 
expressed by Justice READE, i t  is proper to  state wherein I 
differ from my Associates, and nly reasons for tlie difference: 

1. I concnr ir! thinking that the  L e g i s l ~ t ~ l r e  has no right to 
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require a residence of mineiy days in the city of Wilmington, 
as a qualification of voters in a city election. Mnch less has it 
a right to require snch a length of residence on the same lot. 
The  Constitl~tion requires as a qualification of voters, a resi- 
dence of twelve months in the State, and of thirty days within 
the county where they offer to vote. It says nothing about 
residence in a city as a necessary qualification tc, vote in a city 
election. I t  must be conceded, however, that no person can 
vote at  a city eIection unless he resides in the city at  the time 
he  oEers to vote. 

I think also, that it is within the power of the Legislature 
to require as a qnaiification that the voter shall have resided 
for a reasonable time within the city. There can be no reason 
why every person (otherwise qnalified,) who actually and bona 
j 2 e  resides ill a municipality, be it a State, county, township or 
city, at  the time he oflers to vote therein, should not be allowed 
to vote. B n t  it is also reaeonable to require that the bona&es 
and intended permanency of the residence @hall be clearly 
proved, and this can be best done by showing that it has ex- 
isted for a time long eriongl~ reasonably to crcate the presump- 
tion of good faith and permanency. 

This time, the Constitution has fixed as to counties, at  thirty 
days. And the rule is equally applicable to cities, if the Leg- 
islature think proper to apply it. The Legislature may shorten 
the time which will create the presumption of good faith and 
permanency, but they cannot extend i t  beyond what the Con- 
stitution says shall be snfFicient for that purpose. I f  they can 
extend the tinie begorld thirty days, there is no limit. 

As a ward of a city has no separate governnient or interest 
distinct from that of the city, there would seem to be no reason 
in requiring any time of residence in a certain ward as a quali- 
fication for votingfor city ofiicers, as distinct from ward officers, 
if there be any such. 

But  to require that the voter shall have resided for any defi- 
nite time on the same lot, evidently makes a disqualification 
which can find no sanction in the Constitution, or i r  justice 
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or in reason. I n  large cities most of the inhabitants are 
boarders or teuaats. Under  the  act we are considering, if a 
voter sl~ould leave a hotel fur another, or if his lease shonld 
expire and h e  shoald remove to another residence in the  same 
city, within ninety days.  befuro an electiun, he would be dis- 
qwdified. I t  cannot be necessary to say more on this part of 
the  case, except to observe that the act was enacted only about 
forty days before the election. 

2. I also agree with tile n~a jo r i ty  of the Cuurt in its view of 
that part of the act which requires voters, Lefure being regis- 
idtered, and also if cI~alle~rycd,  bbfore voting, to prove their 
qnalifications by witnesses, personally ktzoum ,to the registrars 
and poll hiders. 

'I'liese otlicers arc, in a certain ser~se,  judges. T h e  registrar 
(to confino rrryeelf tu I~im,)  rnust hc satisfied of the qualifica- 
tions of a voter bofurc registering him, by tlie same rules of 
evidonce which apply to other juclges of facts, and an action 
would bo agairrst him if, d t e r  r c d w ~ ~ a b l o  proof of qoalifica- 
tiun, 11e slioulcl rntcliciously retiwe to register a person entitled 
tu rcgistratio~r. N o  donbt tho Legislwturc may enact generczl 
luws titlrnitt ing or tliscj~ral ifyir~g certain classes of witnesses, 
b u t  its power c:~nrrot be u ~ ~ l i ~ u i t e d  in t l h  respect. I conceive 
it 11118 no right to c~ract  il rule of evidence for a particular case; 
or  to impow usnc.11 cj~~:difict~tiorrs on wit~rcsees as practically 
loavo the  i~drriiebiorr of the evidenci: to the arbitrary o p i n i o ~ ~  
of tlie J ndgc?, witlloot linldity to review ; or  to make the corn- 
pctency of witlle~scs in a 1)articulilr class of' cased depcnde~r t  
or1 a Illere ;tccitfcrrt, and i ~ r d e p e n c l ~ ~ r t  of tiny rule professing 
c \ c u  to  be fvundcd in renson. What  could be mid for a law 
which nlidu tho competency of' a witrrcas it1 all cases, for 
oxa~nplc,  on trials for 111urdor. to zlcpend upon the irrelevant 
a c ~ i d ~ r r t ,  tlrat the  witness was, or  was not, personally known 
to  t l ~ c  Judge,or  jury;  and wl~ich left it in tllc diecretion of the  
Judgc to admit or  deny his personal ~cquaintunce,  according 
to  hie caprice. 

The injustice and folly of such a lnw would be so gross, that 
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its validity would uot find an advocate. yet that is a part of 
the act we are considering. The right to vote is property, and 
no Inan can be deprived of it " but by the lam of tlie land." 
(Bill of Rights, sec. 17.) and the arbitrary will of a registrar 
or  of a judge is not "the law of the land" in the well settled 
meaning of'the Bill of Rights. 

The requirement that the n-itncsies to the qualification of 8 

voter shall be personally k n c m  to the registrar, is a new and 
most unreasonable addition to the qnalifications for votere, 
which tlie Constitution prescribes, and in my opinion is clearly 
beyond the power of the Legislature. 

3. In  the third proposition of the majority, I do not concur. 
The Co~ivtitution gives to tlie Legislature the general power 

of legislation, snbject only to certain specified restrictions. 
The legislative power includes aa part of itself the power to 
create and regulate municipal corporations, to prescribe what 
of3cers there shall be, the  manner of electing then], (snbject of 
course, to any Constitntior~al provisions which may be appli, 
cable,) their powers, kc .  The Legislature may do this by a 
special act for any particular murlicipality, for this power is 
clearly given by Art. VII. ,  see. 1, of the Constitntion. In  the 
power to create and provide for the orguization of a city, 
B hether this power be derived from any special provisions of 
the Constitntion,or general grant of legislative power, it seems 
to me, must be included the power to divide it into wards. 
[See 1 Dillon Mun. Corp.. sec. 19.1 This k i n g  conceded, I 
find nothing in the Constitution which restrains the legislative 
power in its action on this snbject, or reqnires that the several 
wards shall be eqaal in area, pupulatiou or  taxable property; 
or  forbids that each ward, however uneqnal in all of those 
respects, shall   end the same number of representatives to the 
city council. I t  must be admitted that there is no express re- 
straint on the legislative power in tllese respects. But i t  is 
argned that there is a general spirit of intent to be gsthered 
from the Constitntion, to the effect that erery voter shall have 
an equal weight in electing pnblic oficers, and in the govern- 
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ment of the State, or of the subordinate munici1)ality to which 
he belongs. I t  bas been said by some one before, that it is 
dangerous to undertake to construe a Constitution upon what 
may be supposed to be its general spirit, for one may be easily 
misled by a prepossession as to what that spirit ought to be, 
and the results, even of the most impartial iuquiry into so nn- 
certain a subject, call never be certain. For my part, I find no 
indicatio~~ of any such general intent, and certainly of none 
which can be applied to cities and towns, by any admitted rules 
of reasoning. 

Art. 11, sec. 6, says that the Home of Representatives shall 
be composed of one hundred and twenty representatives, to be 
elected by the counties respectively, according to their popo- 
lation, and each county shall have at least one ~qwesentative,  
although it may not contain the requisite ratio of represents- 
tiolz. Section 7 provides how the ratio of representation shall 
be ascertained, and how fractions shall be carried Gver, with 
the view of producing sometlling like an approximation of rep- 
resentation to poynlation. 

These provisions are rnerely directory. They look only to the 
existing, or some similar division of the State into coonties. I t  
is left open to the Legislature to create new counties, as it has 
repeatedly done, without any objection to its constitutional 
power to do so. For aught that I see in the Constitution, i t  
might divide the State into one hulidred and twenty coniities 
of unequal area, popnlatiou and taxable property, when each 
would be entitled to one representative in the House. I think 
this instance, without going farther, is sufficient to show that 
there is no general controlling intent in the Constitution r s  
straining the Legislature from sn unequal distribution of poli- 
tical power. 

That this power may be abused for partizan ends, there can 
be no doubt. I t  is indifferent to me whether in this case it 
has been abused, or not. This Court has authority to repress 
an murpation of legislative power, but not to correct a mere 
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abnse of it. Fol. that, the Leeislatare is responsible to the 
p ~ p l e  aloue. 

It is proper here to notibe a position taken in  argument by 
the learned conusel for the plaintiff', wliich might seem to find 
some countenance in the generality <,f my espresGons, as to the 
legidatire power to create, urgauize, and reguhte. municipal 
eorporatiuns. The contention of the learned eouusel was, that 
the Legislature might itself cl~point the municipal officers, and 
consequently, if it allowed them to be elected, had an unlimi- 
ted power to prescribe the qualifications of the electors. I do 
not think that this conclusion f ~ i r l y  fullows, from the couces- 
siori to the Ltgislatore of g e n e r ~ l  legislative power over such 
corporations. The appointment of otficers, escept rnerely teru- 
p~rar i ly ,  and for the pnrposa uf org~nizstion, is not properly a 
p ~ r t  of the legislative power. It is not ilicluded under the 
general grant, and clearly, it is not elsewhere specitically 
granted. Therefore, under section 37, of the Bill of Rights, 
i t  remains with the people, that is to say, with the people of 
tile Iocality in which tile ottice is to be exercised. 

From this reasoning my couclusions are: 
1. That the Legislatnre may constitutionally divide a city 

into wards uneqnal in popnlatiuu, kc . ,  and give to each ward 
a11 equal representation in the city council. 

2. That it callnot require any qualification for voters in city 
e1ec:ions additional to tilose reqnired Iry the Constitution for 
vote'rs in general. 

;j. It may require a rrsiJaece of thirty days within the city 
befare voting, as an assurance of &ma $& residence within the 
city at the time of voting. 

4. That the proof of the qualification of a voter canuot be 
materially other than is cornpeteut under the general rnles of 
evidence. 

PER C U X I ~ .  Judgment reversed, and judgment here that 
the relators are riot eutitled to the office. 
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Where on a former trial of an action to abate a nuisance, the jury found 
a verdict not touching the merits of the case; and at  a subsequent 
term, the plaintiff moved to make the injunction prayed for perpetual, 
when the defendant bona jtde tendered certain issues involving the 
merits, and asked that such issues be found by the jury: it was error 
in the Judge to refuse to submit to  the jury the issues so tendered, 
and not to  allow further time, in  which the question of nuisance or 
no nuisance, under all the surroundings of the case, with special in- 
&ructions, could have been submitted to the jury, together with a 
distinct inquiry upon the question of damages. 

(Dargan v. Waddell, 9 Ired. 244; Eason v. Pmkins, 2 Dev. Eq. 38 cited 
and approved.) 

MOTION in the cause heard before Moore, J; ,  at Spring Term, 
1875, PITT Superior Court. 

 h he plaintiff brought an action against the defendants a t  
Spring Term, 1574, of Beaufort Superior Court, alleging 
That the defendants had erected a steam cotton gin and grist 
mill in front of the residence of the plaintiff, and that the 
smoke stack of the gin and mill stand within sixty feet of the 
plaintiff's residence. When the wind is blowing from the 
South, the smoke, soot and cinders from the smoke-stack blow 
into the residence of the plaintiff'in such quantities as to injure 
the health and comfort of himself and family and beriously 
damage and soil his fnrniture, and is in consequence thereof a 
great nuisance. To  avoid the smoke, soot aud cinders when 
the wind is blowing from the South, his fami1.y are compelled 
to close the doors and windows on the South and front side of 
his residence, thus depriving h im~el f  and family of the health, 
comfort and lnxury of the southerly winds and keeping the~ri 
in cc~ntir~nal alarm on account of fire. On the 24th day of 
November last, the wind was blou'ing in a direction from aaid 
smoke-stack directly on the house of the plaintiff, and the live 
sparks from the smoke-stack set the plaintiff's dwelling on fire, 
and but for the timely discovery of the said fire and the prompt 
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efiort of the iireiuen and citizeris of the t o w n ,  llis resicier~ce, 
together with a large portiun of tlie tuii-11, \ r v d d  have been 

pnrchased a n d  attadrcci thereto 3 grist rnill t;lr the convenience 
of the  p t lb i i~ ,  a ~ i d  about tlie sLime time attached thereto a 
linter. Finding that the boikr  and fu rnwe  they t21en had 
were too s111dI for their w e ,  the' plirch3scd :I 1~l;ref' boiler uud 
tilrnacc and put them in the piace of' tlie boiler :lnd furnace 
aforesiid. Snbsequently tlier yurchitsed arid attwclied t l~ r re to  
a steam cottor! press. T11e said cottvrl ,oilis and u:il!d have 
beer1 of prcnt utilitj arid co~ i ren ie r~ i~e  to the citizens cf Gwu-  
fort and ac?jviriing courrties. Tlie boiler nnd furllace are uf 
su6cient size tu  rut1 a sistj-liorse power e!lgine iioii h i t ~ i r ~ g  at- 
tschrd thereto oulv orla of twenty-!lorse power, bnt little 
draught is created, so little iu fact, rhat aitliongh the defend- 
ants pnrch:~sed at grelzt esper1se a spnrk arrester, b~ reasou of 
the srn:111 ariioul~t of 6 r e  used arid the sii$ht d r~ t ig l l t  cc'rlse- 
quent rl~eret'rorn, tile ~ 3 1 1 1 ~ '  ciin~lot be used. ;+s the drkiiiglit 
from tile furnace is no  g r w t e r  t h i ~  f'r~111 an or dinar^ cliiniliej. 
nor does it ernit mure sp:wka and snluke. Licf'ericia:lts have 
carefully observed whiie tlie flirr~ace arid engirie were in use, 
yet they Iitive never seen s p r k s  renzll so great a distance as 
frolii the smoke-stack to the pl:iiniid"s house. A t  the tiriic of 
the erection of the suidler boiler lir~d farnaw,  the  l ioli~e : U ~ I I -  

t iu~ied in the con~pl:tirit was the y roper t j  uf' Jus .  L b i n s o u ,  
who slightly olijected to the erection of' the  said fixtures arid 
talked of obttiiuilig an i:-junction to yreveut their erectiun, 
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but never did so, and permitted the defendants to erect the 
same witllont hindrance. The plaintiff purchased the house 
after the erection of the same, after full notice, and until the 
said fire has never made any objection, b u t  has allowed the 
defendants to altach many valuable irr~provements without ob- 
jection. A t  the time of the said fire the wind was nt,t blow- 
ing in tile direction of plaintiff's house, but the smoke mas 
carried between plaintiff's house and one east of it. and in 
order to reach the place where the fire is said to have origi- 
nated, a spark would have had to travel at an angle of forty- 
fire degrees against the wind. Since the plaintiff purchased 
the said honse he has not only suffered the defendants to make 
great improvements upon the said f i x t n ~ s ,  but has himself 
worked thereupon in making and repairing the smoke-stack. 

The advantage and convenience to the public arising from 
the nse of said fixtures greatly outweigh any temporary incon- 
venieuce and annoyance to the plaintif3 arising therefrom, &c. 

The following issues were submitted to the jury: 
1. Was plaintiff77e residence set on fire by defendant's mill 

on the 24th of November last, and is it highly dangerous in 
its present location to the plaintifPs residence ? 

2. Does the plaintiff and his family sufKer great incon- 
venience and annoyance f ro~n  the smoke, soot and cinders being 
blown from defendant's mill on and in the plaintiffs house, 
rendering his condition and that of his family uncomfortable 
and disagreeable, so as to be a nuisance to him ? 

The jnry could not agree as to the first issue, but found in 
response to the second, " that i t  is a nuisance to the plaintiff 
and family, and assess darnages at one cent." 

Upon the finding of the jnry it  was adjudged by the Court 
that the defendants add twenty feet to the height of their 
smoke-stack, and attach to it a spark-arrester, on or before thc 
first day of August next. 

Jf, npon experiment, the nuisance is not abated by this ad- 
dition to the srnoke:stack, the plaintitf has leave to renew his 
 notion for a perpetual injunction. 
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the  Conrt in this case, m d  against their own judgment and 
wish. 

3. That he ref~zsed to submit the issues tendered by the de- 
fendants to a jury. 

Upon the af8davits filed in the cause, the Court rendered 
the following jrrdgnient : 

1. That the mill of the defendants is a great convenience to 
the public for the purpose fur which it was constructed. 

2. That said mill can be removed to many other localities in 
the town of Washington, where it will be equally convenient 
to the public. 

3. There is another steam grist mill situated within said 
town, capable of supplying the public demand for breadstnfk 

4. That the nuisance complained of by the plaintiff and 
found by the jury, has not been abated by the elevation of the 
smoke stack and use of a spark arrester, as prescribed by former 
order in tliij action. 

On motion, it is adjudged by the Court that the defendants 
and each of them, and all persons claiming under them, or 
acting under anthority of them, or either of them, :me hereby 
perpetually er~joincd and restrained from using said mill and 
fixtures or either of them, to the nnisance of the plaintiff' in 
his present dwelling house. 

From this judgment the defendants appealed. 

D. 2. Curle~,  fur appellants. 
Xzdlen c@ ,Yoore, contra. 

PEARSON, C .  J. What is a nuisance, is a question of law. 
Nuisances are divided into public and private. There is no 
suggestion of a public nuisance, that is, an injury to the town 
of Washington ; bat the complaint is of a nnisance to the dwell- 
ing house of the plaintiff, by reason of exposure to being set 
on fire by sparks, and of the annoyance and inconvenience 
arising from the smoke, 6oot and cinders coming frorrl the 
chimney of the defeudants7 steam grist mill, factory, &c. 
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I n  regard to tlie exposure of the home to being set on fire, 
the jnry  disagreed and were not  required to give a rerdict, so 
n-e are to take i t  there was no dsnger of fire from s p ~ l i s .  
T h a t  is out of the  case. 

Pr ivate  nuisances vary i n  degree. and i t  depend? npon the 
c i rcu~nst  inees attendant on edch p ~rticiilar caw, mlletiier either 
R. Court of law or a Court of eqnrty will give relief. 

I f  a 111911, i;lstead of ct)ritenting hirnseli with the quict and 
cu~ul'ort of a c ~ 1 1 1 i t r ~  residence, chooses to iivc i n  n towu, Ilc 

must take tlie inco~ivenienct~ of noise, dust, flies, rats, sunuke, 
soot and cinders, &c., k c .  ; and he cannot ill Ian- cotnplai~i of 
the  owner of ; ~ n  :uljoinirig lot, b j  reason of snwke, soot ancl 
cinder*, cansed in the nse arid tn jo jn ieu t  uf his propert? : 
I'muitled, the use of it is for a reasor~able purpose, and the 
manner of using it is eucli as not to cause a n j  nririeceseary 
damage or  annoyance, aud he takes all prudent precantions to 
avoid annogirig his n ~ i g l i b ~ w s ;  and even then, neither ti Conrt  
of law or a Court of eqnity will treat i t  as a n1:isnnce urilcss 
the  daui-ige is material, so na to exceed r v l ~ t  the owner of 
property oagh t to be ttllurred to p11 t npo:~ tllc owner uf prop- 
er ty  adjoining, in the reasonable enjoymei~t  of his ow11 prop- 
erty, nrrder t?le rnasini, " sic 2&~e  tuo  1~t cdkwzim 1 1 0 ~  liedas," 
which depends upon tlre circun1statrci.s c i f  the case. ' (  Does 
the nnisnnce arise f ro~i i  an establishment imcle for persc;ual 
gratikic.ation or mere private profit ? O r  does it !>roul ?te the 
convenience vf  the pr~blic?" W h t  is ilie extent of the dam- 
age 3 If sligllt, tlie Cunrta of I J \V  lna? treat i t  as a iinisnnce, 
and give a remedy in dnrnages ; if great niid i r r e p ~ r ~ b l e ,  so 
that cotnpcnsatiuil c n ~ ~ n o t  he ~nxde,  then a Conrt of eqnity will 
interfere by irij~luction. These general pril~cipltta are  an- 
nounced and discussed in D m p n  r. Ifirrl t ld,  9 Ired., 244, a 
case showing when Uonrts of I n n -  give relief, arid in  2?;rsor~ v. 
P e r k i q  2 Der .  Eq., 33, a case showing when Courts of equity 
mill interfere by the  e x t r w o d i ~ r  w i t  of injunction. 

A perusal of these cases will show that  our case has never 
been tried upon i:s merits. 
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A t  the first trial, the jury find on the  issue, " Does the plain- 
tiff end his family suffer great inconvenience and annoyance 
frorn the smoke, soot and cinders being blown from defendant's 
~ n i l l  ovcr in the p1aintiff"s house, rendering his condition and 
that of his family uncurufortable and disagreeable, so as to be 
a iiuisance to him 2" ' , W e  think it is a nliisance to plairitiff 
and family," is the verdict-assessing no damages-but upon 
the  idea that the law irnplies at  least nominal damages in every 
case of nuisance, the verdict was amended nnder the  instrnc- 
tions of the Judge  so as to find damages to the amonnt of one 
cent. 

It is apparent frorn the case sent np to us, J u n e  Tern], 1874 
(see Bynti! v. Hyers, 71 14'. C. R e p ,  271,) that the  Judge  in '  
the  Court below, upciu this finding, hesitated and did not see 
that  he would be ~vi!rranted by the  doctrine of the Court of 
eqnity, to put forth the  c~~rinipotent arm of the chancellor, a n d  
order the grist mill, &c., of the defendante to be torn down ; 
and concluded to adopt some other mode of abating the  sup- 

\ posed nuisance, until the  question of nuisance or  n o  nuisance 
had been disposed of more in accordance with the principles of 
law. S o  h e  makes an order that  the chimney be raised higher. 
From this order, the defendants appeal. 

I n  this Corwt i t  is held, that  whether the Jndge  below ought 
to have lef'i t he  plaintiff' to his r e m e d j  at law, or  onght  to have 
interfered by illjunction, is a matter which this Court is un-  
able to determine, upon the facts set out in the record. (( W e  
can see no error i n  tile order to raise the brnoke stack and put 
on the  spark arrester." It  wuuld have been more appropriate, 
sitrlply to have ~ l l o w e d  the def'er~darits time to abate t h e  
nuiswce.  

Whetller the inconrwience and annoyance suffered by the 
plaiiltifl', and his family, by reason of the smoke, soot and cin- 
ders, arnonnted to a nuisance or not, taking into consideration 
the  surronndings ot' the  cape, was a question of law, abont 
which the Jndge  ongllt to f ~ a v e  given the jury  special instruc- 
tions, instead of leaviug them to say in the  abstract, "we think 
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it is a nnisance to  the  plaintiff and his fainily." Whether  the  
inconvenience and annoyance to the  plaintiff and his family in 
hie dwelling house, was to such an estent, that the honae was 
no longer fit for a habitation, in which case the  interfcrei~ce by 
injunction was called for on the  gronr~d of irrep~rablt .  i ~ ~ j n r y ,  
or  w ~ s  n~ere ly  annoying and uncolnfortable when the wir!d 
was tro:n a certaiu point so as to admit of c o ~ n p e n e ~ i t i o ~ ~  in 
darnnge~, in wIiicii case, the  plaintiff ongirt to be left to hie 
remedy at ~ H W ,  is a question wliic.11 was not submitted to the  
jury, and yet i t  is a most m:iterinl fact, touching the nlerits of' 
the  case. 

A s  the mode of preventing the  snpposod i~nisnnce directed 
to  be tried by the former order did not ansrrer ally g m d  pnr- 
poeep-e think his I lonor,  upon what seen~s  to ha re  heen a bonn 
$de 0th-  on the  part of the  defendants to try some other 
mode, erred in not allowing further time, nutil the next term, - 

a t  viliic.11 time the q!!cstic111 of nniaance or no nuisance under 
a11 the  s n r r o u n d i ~ ~ g s  uf the case, with special instrnctions, could 
have been submitted to a jurx, together with a distinct inquiry 
upon the question of damages, so as to see if the injt lr j ,  if 
any, wm i n ~ i g n i f i ~ a u t ,  and fell under the  rule, de eninlblis nun 
oumt /ex, which the Court will not c l : ~  under the  head of 
noisance, but  will treat as an auImjance, which persons who 
live i n  towns, near the water-front, \i here the business of :lie 
town is mostly done, are  snppoeed to I l ~ v e  n x d e  u p  their miuds 
to endure, by reason of the compensatory advantages of rile 
situation. O r  to see whether the  injury b j  reason of the fact 
that the  dei>ndante mere causing ni1neccssar.y damage for the  
want of proper precautior~s and due care, amonnted to so mxch, 
as the  Court wonld require to be cornpens:~ted for, in damages 
and treat as a nuisance. Or to see wlietl~er tile irljilrj a n m ~ n t e d  
to  E U C ~  a destrnction of the  property as tu be an irreparable 
i n j n r j ,  by rendering i t  unfit fur habitatiou ; 80 as to call for 
the  extraordinary writ  of' injunction. 

T h e  tkct of the extent of tile damage done to the plaintiff, 
if a n j ,  has not been found by either the  jury  at the first trisl, 
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or by the Judge a t  the second trial, we are not to be nuder- 
stood as conceding the right of the Judge to find the fact of 
damage or of the surronnding circumstances as lie does in the 
case now before us.) 

Thoa we are unable now, to decide the cast: upon its merits, 
and for that reason fiud there is error in making the injunction 
perpetual, in the absence of ariy finding by a j w y  of the 
amount of damage done to plaintiff. 

After taking the papers to write an opinion to thiu effect, it 
occured to me, that water grist mills, and steam grist mills, 
were both conducive to the public convenience, and equally so, 
according to location, and I was led to the reflection, why 
shonld water grist mills be protected from vexatious litgation, 
except where the damages exceed $20 per arznnm, and steam 
grist mills (the number uf \vhich has greatly increased of late 
years) be left to the rigid rules of the commot~ law io regard to 
nuisance 2 

Upon looking at, Battle's Itev. Mills" chap. 72, I find sec- 
tion 1. " Every water grist mill, steam mill or wind mill that 
shall grind for toll, shall be deemed to be a public mill." Sec- 
tion 2 and 3, apply to these three kinds of mills-then comes 
sections applying to water mills only, until section 13, which, 
and the sedions following, "inolnde a n y  grist mill or mill for 
other nseful purpose ; and prescribe the amde in which any per- 
eon conceiving himself injured by the erection thereof rnzlst 
(using that word in the sense of mczy, as in the construction of 
8 and 9, will and may in respect to assigning breaches in action 
on bonds with condition articles 69 and 69)-proceed to seek 
relief-" this I an] inclined to think puts an end to the present 
action ; but as the point is new, and was not adverted to on 
the argument, we express no opinion and leave i t  for the con- 
sideration of his Honor in the Court below. 

Error. This will be certified. 

PER CURIAM. Judgment reversed. 



JUNE TERM, 1875. 211 

JOHN H. TIIORI'E v. J4)HN BEAVASS, Trustee of S S D R E K  
GrSTER and others. 

T11e purcl~ciser at an execution sale, cannot be held liable for any derice 
of the defcnilant in the execution, of which he was innocent and 
ignorant. 

S\;hen 8 relation of the defendant in tm esecntion, purchases property 
and then conveys it to the defendant, it raises a suspicion which, 
with other circu~ustances, should go to the jury to be weighed by 
then1 in ~Ietermiuing the question of fraud. 

Tlie purcl~aser of property I I ~  a11 execution sale, I i t ~  the right to buy up 
the debts of the esecution creditors, and thus obtain a certain amount 
of control over the sale; and to the amount of the esecution debts 
bought, such purchnser has a right t o  have them credited on his bid. 
in lieu of pttyiug the \\ liole of it in CHSII. 

.i pnrchuser trt an esecutiuu sde,  mny ltiwfully buy the property of the 
insolvent debtor, with the illtent of uftervrtmlu giring the whole or a 
part thereof to such debtor, or his family. 

This was a CIVIL A C ~ I O X  t'or the recovery of land and damages 
for its detention, tried before ll7rlts, L. a id  ti jury at  June  
Term, 1575, 1 1 ~ ~ 1 ~ ~ s  Snperior Court. 

The  action \ws origin all^- institnted ill the name of Joel 
Wells, N citizen of Sash connty, ~g;iinst the defendant, Andrew 
Gunter, alone, bnt W e l ! ~  11~ving died during tile pende11c.y of 
tile action, his execlitor and $ole devisee, the present plaintiil, 
vas  admitted to prosecute the suit ; and at the same time the 
deteodnnt, Reawns, havinq asserted his claim to the land iu 
controversy, under A deed in trust, hereiifter inentioned, mas. 
made n p ~ r t y  defendant, whereupon an agreement of record 
was entered into between the parties plsintiff and defendaut, 
tljtit the title to the lmd in cmt ra r e rq  slionld be tried upon 
its ~nerits. 

A t  the triid the pleintiff gwre i n  eridel~ce a judgment of the 
Superior Court aforesaid, for about the S U I ~  of $1,000, prin- 
cipal arid interest, recovered by IVella at Spring Term, 1667, 
agtiost Gunter and one Pittman, which judgment was duly 

16 
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THORPE V.  BEAVANS, Trustee, et al. 

docketed in the Clerk's ofice of the finperior Court of the 
county of Halifax, on the ~ecorid day of February, 1869. 
7 axec:~tion having icsued thereupon, was stayed by military or- 
der. A $ fa. was issued upon mid jndgment on the 1st day 
s f  April, 1869, and was levied upon the two trncts of Imd in 
controversy. A ven. ex. issued out of said Court tested of 
P e b r u a r ~  Term, 1869, nnder which said land was sold accord- 
ing to law, on the 5th day of Jane,  1869, when the said Wells 
became the highest hidcler, bidding iive dollars for each tract, 
~ n d  a Jeed, duly recorded and proven, from the sheriff of 
ITalifinx zounty, wherehy the land was conveyed in fee simple 
to the said Wells. 

The  plaintiff then introduced witnesses who identified the 
land mentioned in the execntion and deed, RE the land described 
in the complaint, and stated that Gnnter llad originally owned 
and had continned in possession of said land. T h e  plaintiff 
here rested his case. 

The defendant offered in evidence three judgments of the 
Superior Court of Halifax connty against Gunter. T h e  fir. t 
recovered by Tannahill, Mdlwaine & Go., at Fall Term, 1869, 
for $417.73. The second, recovered by Blanch & Herbert, a t  
Fall Term, 1868, for $211.17. The third, recovered by J .  11. 
Parker, for $1,175.83 at - Term, 1867. On the third, a 
payment had been made leaving dne s balance of $531.84. 
The defendant also off'ered in evidence varione executions 
which had been issned upon said judgments, and which were 
levied upon certain personal property of the defcndant, Gun- 
ter, and nl~on the lands in controvery~. The return upon said 
executions afrer setting forth a levy upon said lands, describing 
them as " the land on which said Gunter now resides," was as 
f~ l lows  : " On the 28th December, 1868, I sold the personal 
property of A. G~lnter ,  which brought the surn of $194.50 ; 
and on the first Londay in February I sold at the Conrt house 
door the following lands (described in the levy) belonging to 
said Gunter, one tract containing 440 acres, adjoining the lands 
of A. BIcDaniel and others, when the said McDaniel became 
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the last and highest bidder at the sum of $440; one other tract, 
containing fonr hnndred and seventy ilcres, adjoining the above 
tract arid lands of the heirs of Gov. Branch, wheu A .  N c -  
Daniel becanlo the last arid higliest bidder at tlie sum of $470 ; 
also his ho~ncstead, cotitaining four hundred acres, when 
A. Alcl)aniol b e c m ~ o  the last and highest bidder at $250. 
which said snms ti~nonnting to $1,354 50, I hare  appropriated 
as ibllows: $446.13 to p s p e n t  of .judgnient, interest, cost, 
corri~nisaions. Bc., of this ji ,fa., (T;ir~r~shill, McI I i~a i~ ie  & Co..) 
and $331.75 to execn t io~~  in favor of 1:rancli & IIerbert againct 
Jesse Yarker and it. Sruitli, and 8.54.1 1 to piiynent of said 
Guntcr's taxes for l S N ,  iind bal?ince of $41.00 paid to C*. V. 
IIardio. Cpon the exccntions in faror of McIl i i~~ino JL C3., 
arid Br~ricIi  & Herbert, wis the following endorsement: For 
value received the witliili fi. fa. is tr~insferrt~l to G. TT. 
Ililrdie, 30th of Jan~lary.  1 StW." 

Tho defoudtrnt tlien introduced a dued of said slicrifl, dnly 
recorded aud proven, whereby the ~t'ureaaid lends were con- 
veyed in fee siti~ple to the said NcDtiniel ; arid dso  a deed 
from N ~ D d r ~ i e l  to the defendant, John l h v m s ,  dated tlie 29th 
&ry of' March, 1869, d u l ~  proven snd recorded on the same 
day, wliereby the a d  I2~r1ds were couveyed in trust fdr the use 
tmd benetit ot' tlie dcftwdsn t, C; 1111 tcr, daring his niitural life, 
311d after his dCit!ii for the nse find benetit of the skiid Gnnter's 
e.liildreo, with a pro\ iso that the interest of the skiid Gnriter i n  
tho said larids sl~ould not he subject to the paylimit of arig o i  
his debts coatrwtt.d prior to tho execution of s:iid deed i n  
tlust, but should be subject to the yayliient of such debts :is 
he sl~oold thereafter contrzwt. The defendant hero rested his 
CilBC. 

The  pltrintiff tiler) iritrodncd a witness, irlio testified tlint 
?c[cL)iitiicl wis the uri~.lt> of O uutcr's dece:ise\i wit;., nrid t11.i: 
the defcnd:int, h i r a n s ,  \vas Gur~ter's son-in-lair. It was ad- 
niitted t l ~ i t  Mc.Dnn iel was seventy years of nge, \\-as irealtlly, 
arid had never been uxirried. 

The plaiutitf then citllcd G. V. I I ~ r d i c  as s ivitncss, tmd 
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zsked him if, at  the time of the said salee, he was not theagent 
of Gnnter. The witness answered that he was not ;  that he 
was friendly to Gunter, bnt w5s the agent of McDaniel. That 
a short time previous to the said sales, MeDaniel I equested him 
to buy the defendant, Qunter's land for him, and get him a 
good title thereto. Upon cross-examination, the defendant 
asked the witness, with whose money the bid made by Mc- 
Daniel was paid ? The plaintiff objected to this question as 
bringing out matter new to the examination in chief, and in- 
sisted that the defendant could only ask the question by making 
the witness his own. The objection was overruled by the 
Co~lrt ,  and plaintiff excepted. Upon the re-direct examina- 
tion his Honor allowed the plaintiff to re-examine the witness 
as an adverse witness. 

The witnes~ further ~ t a t e d  that XcDaniel had furnished 
$481.31 and that he, the witness, had furnished $10.00 from his 
individual funds and about $223 from a fund which he held in 
his hands as agent of McDaniel and two other parties to meet 
certain expected liabilities by reason of their having become 
snreties for a constable, towards the payment of McDaniel's 
bids. The two last sums mentioned had been repaid tohim by 
McDaniel. Witness hadgone on his own business to the town of 
Enfield, on the 30th day of Jar~nary, 1869, being Saturday 
before the sale on the following Monday. That while there he 
had consulted with an attorney at law who, at  that time, repre- 
sented the firm of Branch & Herbert, as to what steps he should 
take to prevent Parker  from postponing a sale of the lands, 
which he understood had been threatened by Parker  in order 
to enable him to reduce to judgment certain other claims 
which he held against Gunte~ .  The  witness regarded this as 
necessary, because Parker  was a man of wealth, and held un- 
secured claims to a considerable arnonnt against Gunter, and 
witness wanted to get rid of Parker's money. T h e  attorney 
advised him that it was necessar-y for him to control the judg- 
a e n t s  sf  Tannahill, Mcllwaine & Co., and of Branch & Her- 
bert, whereupon the witness took from the attorney an assign- 
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ment of the jrrdgmerits of Branch & Herbert, and the same 
day despatched the defendant, John Eeavans, to Petersburg, 
in the State of Virginia, where Tannahill, McIlwaine & 00. 
did busines~, who obtained from them an assignment to witness 
of their judgment. McDaniel and Gnnter were both in town 
on that day, but the parties had not met by any preconccrted 
arrangement. Witness had conferred with McDaniel about 
the matter, but not with Gunter. H e  had never had any con- 
ference with Gnnter concerning these lands. Some four or 
five months before the sale of Gunter's personal property, 
Gnnter had asked him to bny in an execution then outstand- 
ing against him, for the purpose of having his persmal prop- 
erty sold under it, and had offered him the money for that 
purpose ; but he laughed at Gunter, and asked " if that was the 
way he did business," and refused to do so. That Gunter had 
also asked him, just before the fiale, to buy in his personal 
property tor him and allow him, (Gnnter,) to repay him the 
money so expended. Witness consented to this, and did buy 
in the personal property, and Gunter has since repaid him the 
money. At the sale of the land the witnees bid for MeDaniel. 
&Daniel was not present. Parker's judgment was satisfied 
by his accepting the note of the principal debtor, Jesse R. 
Parker, in payment of the balance due thereon, secured by the 
name of McDanicl. Me did not know whether or not Mc- 
Dauiel had paid the note. There was a matter of cost, amount- 
ing to $Sl ,  over and above the balance due Parker, which the 
witness paid to the sheriff; but m hich was shortly thereafter 
repaid to him hy the sherig, :ind by witness given to Gnnter, 
Witness received no remuneration for his services, either from 
Gunter or McDaniel. 

The plaintiff introduced a paper writing which, after the 
death of McDaniel, had been found by one Alsop, his admin- 
istrator, among his valuable papera. The paper writing was 
in words and figures as fdlows : 
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6 6  $495.31 
" With interest from first day of February, 1869, I promise 

to pay 8. McDaniel or order the sotn of f1.1ur hundred ninety- 
five dollars, thirty-onc cents for val~le received. My hand and 
seal, this 15th March, 1870. 

[cut out] [seal.] 

This note was cancelled, the name of the maker having been 
ont out. Upon the back of said note was the following en- 
dorsement : " A. Gnnter7s note, $431.95." 

Gunter was then introduced by the defendant, and testified 
that he had executed the note to McDaniel at the time it bore 
date. McDaniel was unwilling to take the note, but witness 
feeling grateful for the kindness McDaniel had shown him, 
insisted upon making some return, and pressed McDaniel 
until he finally accepted the note. A short time afterward, 
&Daniel met witness and told him "that he had cancelled 
the note. That he did not wish it  said that witoess had never 
paid the ~ o t e ,  or furnished any part of the money which paid 
for the land." A t  the time of the sale witness was insolvent, 
and had no money. H e  had no recollection of having asked 
Hardie to buy in the execution, to which Hardie had referred 
in his examination. H e  had written to Branch & Herbert 
sometime in Jannary, 1869, concerning money which they 
had in their hands, but the money belonged to his tenants, 
and was the proceeds of cotton shipped for them by him to 
Branch & Herbert. 

One of the said track of land eontained about eight hondred 
and sixty acres, of which a little more than one half was 
cleared ; and the other tract contained four hundred and forty 
acres, of which a considerable portion was cleared, but only 
about one qood horse crop was fit for c~dtivation. On the 
latter tract was a good dwelling house and out buildinge. 
These lands were situated within from one to three miles of 
the town of Enfield, and the larger tract was very fair land, 
and would produce one half' bale of cotton per acre on an aver- 
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age. H e  was in Enfield on the 30th day of January, 1869- 
had no particular b~isiness there. I l e  went there almost every 
day. H e  saw MeDaniel and I-Tardie there, but had no confer- 
ence with tllern about his matters. H e  felt n o  anxiety on ac- 
count of the approaching sale. H e  had owned the lands a long 
time, and had not removed since the   ale. 

T h e  defendnut then introduced several witnesses for the 
pnrpose of proving the good character for truth, of G. V. 
Hardie, the witness introduced by the plainti& and of A. 
Qunter, the witness introduced by defendant. These witnesses 
testified that they knew the general character of both IIardie 
and Gunter was good fur truth. 

T h e  connsel for the plaintiff reqnested his Honor to charge 
the j nry : 

That  if in the ~nanagement of the sale of Gunter's lands, 
any device reeorted to by Mcbauiel himself, or by Hardie, 
his agent, or by Gnnter, the defendant ill the execution, to pre- 
vent the property bringing  it^ best price, the d e d  to McDanieI 
is void as to creditors, even if he paid the whole amount of his 
bid out of his own funds. 

2. The  plaintiff having s11o:rn title by sheriff's deed under 
a sale nnder execution iasned on a jndginent against the said 
Gunter-that Gunter had rcmitinecl i~ r  possession after the sale 
until the action was bronglit, a11cl t l rnt  :he transactions under 
which the defendant now clairns title w e x  had between near 
relations of the said Gunter, the burden c f  satisfying the jury 
of the good faith of those transactions rested upon the  de- 
fendant. 

3. That if Hardie, as the agent of McDaniel, conspired to 
hinder creditors of Gunter, his principal is affected by the 
conspiracy, and the jury mnst regald the action of the agent 
as the action of the principal so far as the lights of the plaintiff 
are concerned. 

His  Honor declined to charge as requested, and charged the 
jor,y, ; 'Tha t  the only question involved in the activn was, was 
the land bought with Gunter's money or McDaniel's money 1 
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'; That i,' the jury believed that Gnnter, the defendant in 
the executions, and G. V. Hardie, nothing else appearing, 
combined together to cheat, defraad, hinder and delay the 
creditors of Gunter, rind that if McDaniel bought withoat 
notice of the combination, he is an innocent purchaser and his 
title good." 

The plaintiff' excepted to the charge of his Honor. There 
was a verdict and judgment for the defendant, and the plaintiff 
appealed. 

Busbee c6 Busbee and Bonre & Gatling, for the appellant. 
Butchelor, contra. 

EODXAN, J. I. It became a question in the cause whether 
the purchase of the land in controversy by McDaniel, through 
his agent Hardie, was fraudulent or not, which involved the 
question by whose money the price bid had been paid. The 
plaintiff' who alleged that the sale was fraadnlent, introduced 
Hardie as a witness, and asked him if he, at the time of the 
sale, was not the agent of Gnnter. The witness replied in 
substance, that he was not, but that he wati the agent of Mc- 
Daniel. On cross examination, the defendant asked the wit- 
ness with whose money the bids for McDaniel were paid. 
The plaintif3 objected to the question as bringing out matter 
new to the examination in chief, and insisted that defendant 
could only ask the question by making the witness his own. 
The Jndge overruled the exception and permitted the defend- 
ant to proceed in his ex'amination. To this the plaintiff ex- 
cepted. His Honor, however, afterwards allowed the plaintir 
to re-examine the witness as an adverse one ; that is, aa we in- 
fer, to ask him leading questions. At a later &age of the case 
it appears that the Jndge permitted the defendant to introduce 
witnesses to support the character of Hardie. 

There is some difference in the autlioritiea as to whether a 
party is confined or] a cross-examination to the matter proved 
in chief, or may extract from the witnese new matter material 
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for his case, and whether if he does so lie tliereby makes the 
witness his own. 1 Green]. Ev., sec. 445. We think it is not 
necessary for us to express any opinion on the question, as the 
Judge practically gave to the plaintiff the benefit of the rule 
he contended for by aIlowing him to pnt leading questions to 
the witness on his re-exarnination. There are but two other 
advantages which could hare accrued to the plaintiff under 
any circumstances from considering Ilardie as the witness of 
the defendant for all purposes, viz : the right of impeaching 
his credibility, and of the reply, before the jnry. The first of 
these he does not appear to have clain~ed, and the second he 
had. If an error was committed in the ruling of the Judge 
i t  had no practical result. 

11. The plaintiff requested the J ~ ~ d g e  to cljarge the jury, 
1. "That if in the management of the sale of Gnnter's land, 

any device was resorted to by McDaniel himself, or by Hardie 
his agent, o r  6y Gur~ter the defendant in  the ezecutim, to pre- 
vent the property bringing its best price, the deed to McDaniel 
is void as to creditors, even if he paid the whole amount uf his 
bid out of his own fawls." 

W e  do not see on wliat principle, a purchaser at exccntion 
sale, should be held liable for any devices of the defendant in 
execntion, of which he was innocent and ignorant. If  this 
were the law, a pnrcheser at execution sale, could never be 
sure that the  ale was valid, and it might be used to defraud 
him. No authority mas cited to support the proposition, and 
the instruction was rightfully refused. 

2. " The plaint8 having shown title by sheriff's deed, under 
a sale under esecntion issued on a jodgment against the said 
Gunter, that Gnnter had remained in possession after the sale 
notil the action was bro11ght; and that the transactions nuder 
which the defendant now claims title were had between near 
relatives of the said Gnnter, the burden of satisfyitip the jury 
of the good f,iith of those transactions rested upon the defen- 
dant. 

A s  far the facts in evidence made this charge a proper one, 
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we think the Judge  gave the plaiutiff the benefit of it, when 
be put on the defentlant the necessity of showing tbat McDan- 
iel paid fur the land from Ilia own means. The  sheriff was no 
relation of (;un:er. When a relati011 of the defendant in the 
execution purchases property, and then conveys it to the defend- 
ant, it does raise a srlcpiciun ; and these circumstances, with 
othere, shollld go to the jury to be weighed by them in deter- 
mining the question of fiaaud. But  these circnmstances Peem 
to have been fairly left to the jury in that view. 

3. (' That if IIardie, as tlie agent of X c D ~ n i e l ,  conspired to 
hinder creditors of Gnnter, his principal is affected bv the con- 
spiracy, and the jury rnust regard the action of the agent as 
the action of the principal, so far as tlie rights of the plaintiff 
are concerned." 

The  Judge refnsed all the instructions askea for, and told 
the jnry (' that the only question involved in the action was- 
was the land bonght with Gonter's money or McDaniel's 
money ? That if the jury believed that Guoter, the defendant 
in  the execution, and Hardie, nothing e l ~ e  appearing, combined 
together to cheat, defrand, hinder, anil delay the creditors of 
Gnnter, and if Mc:Daniel bunght without notice of this com- 
bination, he is an innocent purchaser, and his title good." 

Whether the charge of the Judge was right or not, presents 
a very interesting qcestion, upon which there is no authority 
that we have been referred to, or that occurs to us. But  i t  is 
one that we are not called on to decide. The prayer of the 
plaintiff assumes t l ~ a t  there was evidence of a fraudulent con- 
spiracy between Hardie and Gunter, or between Hardie and 
some others, to snppress competition atnong bidders, and pre- 
vent a sale at a fair price. Tlle Judge also assumed that there 
was evidence to that effect, but held it to be irnmaterial. Now, 
althor~gh if there had bcen such evidence, tlie Judge might 
have been mistaken in bupposing it immaterial, yet, if there 
was no such evidence, the question which he submitted to the 
jury was the true one in the case. 

The  counsel for the plaintiff earnestly contended that the 
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uncontradicted and ndmittod facts established such fraud on the 
part of EIardie, as would vitiate the sale if MrDaniel was af- 
fected by it. We do not think that a jury cvnld reasonably 
draw such a conclubion f'ro~n the facts to wl~iuli the counsel 
adverted. 

R e  assume it to be established by the rcrdict, that M c h n i e l  
paid for the land from his own means, and not frotn Gnnter's, 
and that there was no understanding between him and Gun- 
ter, that Giinter sl~ould repay him the price, or any part of it, 
atid have an interest in the land. W e  may therefore put out 
of view all the evid~nce which tends merely to negative the 
finding of the jury on this point. T l ~ e  circumstances which 
the counsel relies on as conclnsive of fraud are these : 

1. That I-Iwrdie bvrtgllt op befire the sale the debts of the 
execution creditors, and thm obtained a certain amount of con- 
trol over the sdle; and, to the amount of the execution debts 
bought, a riglit to have them credited on his bid in  lieu of pay- 
ing the whole of it in cash. We know of no reason why this 
should be illegitimate or forbidden in one who wishes to pur- 
cllitse property at an execution sale, and there is no authority 
which holds it to be so. That EIardie or Ml\ilcD.iniel omlied the 
debts did not tend to finppress competition any mare than if 
original creditors had contiuucd to own t11cn1. Parker, as well 
his all otlier persons, might still have bid. There was nothing 
to forbid or discourage them. 

2. The property, after its pnrcllase by McDaniel, wllo was 
related to tlje wife of Qnnter, M ~ R S  conveyed by McDaniel to 
the defendant, as a trustee for Gnnter for life, with 1.emai11der 
to his children. 

W e  have already said that t l le~e facts mere competent and 
proper evidence upon the question, whether the price of the 
land was really paid by Gunter or by McDaniel. But we do 
not perceive their relevancy as teriding to prove any other sort 
of fraud, such as a suppression of con~petition at the  ale. A 
purchaser at executio~t sale may lawfully buy the property of 
the insolvent debtor with the intent of giving the wliole or a 
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part of it to hirn or his family afterwards. T l ~ e r e  is no prin- 
ciple of law which forbids such an act of benevolence, and if 
the value of the property thus given, comes within the limit 
of the homestead exemption, the debtor may enjoy it  free from 
interference by his creditors. 

We have considered this case simply on the points made by 
the record, and areof opinion that the judgment below should 
be affirmed. 

PER CURIAM. Judgment afirrned. 

STATE u. ROBERT HALL. 

The lessee of n stall iu. a nlnrket l~ouse, who furnishes meals to the 
public, does not keep ail "Eating House," within the nleaning of the 
Revenue Act of 1873-"73, which requires that such persons should 
take out a license, and pay a license tax. 

INDIC~MENT, for keeping an eating house withont having 
obtained license therefor, tried before N'u i i~ ,  J., at January 
Term, 1875, WAKE Stiperior Conrt. 

Tlie jury returned a special verdict, (which is fd ly  stated in 
the opinion of the Court), and thereupon it  was adjudged by 
the Conrt that the defendant was not guilty. From this j u d g  
nient the State appealed. 

Attorney General Ilnrgrove and Ilurris, for the State. 
No couneel for the defendant in this Court. 

RODYAN, J. The act nnder which this bill of indictment 
was drawn. is chap. 144, of tho acts of 1872-'73. I ts  language 
so far as is material to the present case, ie as fullows : 

L 6  SCHEUULE B. The taxes in this schedule imposed, are license 
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tax, for the privilege of carr j ing on the business, or doing the 
act named," &c. 

" SEC. 13. On the grc ss receipts of I~otels, boarding lwuses 
(except those used for educational pnrposes) restaurants and 
eating houses, the tax el~all be oue funrth of one per centom." 

' 6 S ~ ~ .  26. Every person required in this act to pay a tax 011 
receipts or sales, sliall list on oath to the Register of Deeds on 
the first days of January, April, July arid October of ench 
year, the amount of receipts or sales f'or the preceding quarter 
and the Register of Deeds shall keep a record of tlie same in 
a book kept for thht purpose." 

The  Register shall furnish thc sheriff' with a copy of the 
lists, who shall irn~nediately proceed to collect the tases, &c. 
Any  person failing to list sliall be snbject to a double tax, &c. 

"SEO. 27. K O  person shall follow any of the trades or pro- 
fe~sions taxcd by this act, 0 1  in any other act, kc., w i t l i ~ u t  
first listing the same to the Registers of Deeds and obtaining 
a license from tlie sheriff' of the county in which the trade or 
profession is to be followed," k c .  

SEC. 28. Gives the form of the license. 
" SEC. 32. Every person who shall practice any trade or 

profession or use any franchi~e taxed by the laws of North 
Carolina witl~ont having first paid the tax a d  obtained a 
license, as herein required, sliali be deemed guilty of a ~niscle- 
meanor, and sllall also forfeit and pay," &c. 

The special verdict states : 
I. "That  the defendant, IIall, leased at  the time specified in  

the bill of indictment, a stell in the market house, in the city 
of Raleigh, and kept therein for sale articles of fvod, such as 
potatoes, onions, apples, and other vegetables. 

11. That the said IIall also furnished for the public, in said 
stall, meals, such as are furnislied by restaurants and other 
boarding places, which were partaken of for pay, by such as 
chose to go there and eat. That this was habitually done, and 
the public was accommodated by having ~neals furnished at 
any time of the day." 
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W e  conceive the only question to be, whether the defendant 
kept " an eating house" within the act. When a statute uses 
a word which has no fixed and definite meaning, and the con- 
text fi~rnishes no g l ide  to the meaning, there is but one r d e  
to which we can resort by which to ascertain what meaning 
the Legislature i n t c ~ d e d  it shoald have, and that is, its 
meaning in con~rt~on coriversation. Now, we tliiuk that in or- 
dinary conversation, nobody wonld speak of a stall in a market 
as a honse,-although perl~aps, for some purposes, it might be 
so held. Nor, because meals were sold at  the stall, would i t  
be ordinarily spoken of as an " eating house." 

To  give the word the extsnsire meaning contended fur by 
the State, wonld make it inclilde every person who, along an un- 
frequented highway, sold meals whenever called on by a trav- 
eller, however rare the said travellers might he ; and a multi- 
tude of other petty dealer*, whose useful industries, although 
they might well affird to pay the tax of one f o ~ ~ r t h  of one per 
centurn on their gross receipts, would he prohibited if the 
dealers were reqnired to keep an account of their receipts at 
the beginning of each quarter, to go through the various cere- 
monies which the act prescribes; to pay tho prescribed fees, 
and, for the least omis>ion, tu be subject to the very heavy 
penalties imposed by the act, inclnding the costs of a prosecu- 
tion by the Solicitor, whose fee aione, without counting those 
of the clerk and theriff, might, and in marly cases would, many 
times exceed the tax. Snch a construction would be vexatious 
an 1 oppressive to a great number of poor and useful persons, 
without materially increasing the revenue. 

I n  an act taxing " provision dealers," as " eating houses " 
are taxed in this act, the Legielrttnre probably would not in- 
tend to include the boys who sell peanuts in the rotunda of 
the Cap: t u l  Dz minim;s l e s  non curnt. 

PER CIJRIAM. Jndgment below aftirrned. 
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STATE, on the relation of the BOARD OF COJIMISSIONERS O F  
BLADEN COUNTY v, DANIEL J. CLARKE and others. 

The County Treasurer is the officer whose duty it  is to receive payment 
of the county taxes from the sheriff; and i t  is also his duty to bring 
suit, on failure of the sheriff to account. If the County Treasurer 
fails to bring suit, the County Commissioners are required to do so. 

When the County comnlissioners are the relators in  a suit against n 

sheriff, the coinplaint should state the failure of the County Treasurer 
t o  bring the suit, as the reason of their doing so. 

A Sheriff, or Tax Collector, is an insurer of the safety of all money offi- 
cially received by him, against loss by any means whatever, includii~g 
such losses as arise from the act of God, or the public enemy. 

County Commissioners have no power to release a Sheriff from his lia- 
bility to  pay the county taxes. Being a corporation, they have no 
powers except such as are given by statute. 

(The case of Dockery v. Beizch, 72 N. C. Rep. cited and approved ; hnd 
Atkinson v. Whitehead, 66 N. C. Rep. 296; Atlantic & N. G. Railrmd 
Company v. Gozch, 69 N. C. Rep. 59, cited, distinguished from this 
and approved. 

This was a CIVIL ACTION to recover $2,000 State and schoul 
taxes, tried before his Honor Judge KERR, at Spring Term, 
1875, of the Superior Court of B L A ~ E N  connty. 

T h e  defendant, who was the sheriff of said county, had col- 
lected the sum of $2,000 as taxee, and failed to pay tlie same 
to the proper officers. 

I t  was admitted by the plaintiff that the defendant had de- 
posited the money i n  an iron sate, the property of a merchant 
in Elizabethtown, in the county of Bladen, fur safe keeping, 
and that withont the knowledge, consent, contrivance, negli- 
gence or defanlt of the defendant, it had bee11 stolen therefrom 
by robbers. 

I t  was also admitted by the plaintiff; that a former Eoard of 
Comnlissioners had passed an order relieving the defendant 
from the payment of the sum of $1,900, stolen from the said 
safe. 
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Upon this statetnent of facts his Honor gave judgment in 
favor of the defendants, and thereupon the plaintiff appealed. 

T. B. Sutton, for the appellant. 
Lyon ct2 L y m ,  and W. HcL. itfchhcty, contra. 

RODMAN. J. 1. This is an action on the official bond of the 
defendant as sheriff'. As the complaint now stands, it is on 
the relation of the Commissioners of the county. We are of' 
opinion that the act of 1672-73, chap. 115, secs. 39 and 41, 
(Bat. Rev., chap. 102, secs. 39 and 41,) chat~ges in that respect 
the previous act of 1866-'69, chap. 157, sec. 10, (Bat. Rev., 
chap. 30, sec. 9.) The Connty Treasurer is the officer whose 
duty it is to receive payment of the county taxes from the 
sheriE. (Sec. 39, Bat. Rev., chap. 102:) ; and by sec. 41, it is 
made his duty to bring suit on a failure of the sheriff' to account. 
I t  is only in case of his failnre to do so that the Uommissioncrs 
are required to sue;  and if they be named as relators, the 
cornplaint should state his failure as the reason. No  error is 
now assigned by thc defendants in this respect, as the action 
was brought in the name of the Connty Treasurer s s  relator, 
and changed by order of his Honor, upon a demurrer by the 
defendants assigning that as a cause. The plaintiff should not 
be pr9jjudiced by the change, and we only notice it as erro- 
neons now, in order that it may not be regarded as a prece- 
dent as it stands, and in order that i t  may be corrected when 
the case goes back, as in cunsequence 9f our opinion on other 
poi11 ts it must. 

We also call the attention of the plaintiff to what appear to 
be defects of hie complaint in other respects, in order that he 
may amend them if he thinks proper to do so. The breaches 
are not clearly assigned. I t  is not clearly stated that the 
sheriff had collected any taxes which he failed to pay over. 
I t  does not clearly appear that the action is to recover thesum 
collected and not paid over with interest on that, as prescribed 
by the statute. The complaint says that the object of the 
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action is to recover the penalty of $2,500. If the non-pay- 
ment of the penalty be intended to be alleged as a breach of 
the bond, several questions might be raised, which we d~ not 
mean to notice. In the present state of the case, we are not 
ealled on to decide any questions arising upon any snpposed 
defects of the complaint, because they all appear to have been 
waived for the purpose of the decision.; and we proceed to 
give our own opinion on the case, afi it is presented in the 
6 6 case," and in the judgment of the Court, assuming the com- 

plaint to be correct in firm, and such as it should have been on 
the facts stated. 

2. The first question is, whether the defendant is liable un- 
der the circumstances for the county taxes callocted by him as 
tax collector. We are of opinion that he is. The law imposes 
on him the duty to collect and pay over to the caunty treas- 
urer, and although provision is made for his relief in case of 
his inability to collect by reason of the insolvency of the tax 
debtors, Bat. Rev., chap. 102, sec. 36, none is made for his re- 
lief in the case the money, after it is collected, is lost by any 
means whatever. The bond sued on is in the form prescribed 
by law. Bat. Rev., chap. 106, see. 8. l t  requires that the 
sheriff shall collect the county and poor taxes, "and shall 
faithfully and honestly account for nod pay over the same as 
required by law." By the terms of the bond, the obligation 
tp pay over is absolute. 'I'he argument for the defendants 
regards the sheriff as a bailee of the couuty money, iiable for 
its loss only by reason of negligence. But he is properly to be 
regarded as a debtor to the county for the amount of each tax 
from the time he receives it. That ie the langnage of the 
Court of Appeals of New York, N u z z y  v. Shattuck, I Renio, 
233. I t  must not be inferred from this, however, that the 
money belongs to the sheriff, to be dealt 'with as his own, as a 
bank deals with its deposits, or otharwise than he is permitted 
by law. 

The authorities are decided1.y in favor of the doctrine that a 
tax collector is an insurer of the safety of all money officially 

17 
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received by him against loss by any means whatever, including 
auch losses as arise from the act of God or the public enemy. 
I n  the Courts of the United States this absolute liability is put 
partly on the positive language of the official bond, but mainly 
on public policg and the evil consequences which would follow 
from any less rigid rule. United States v. Dashiell, 4 How. 
182 ; ZTnited X~ates v. Prescott, 3 How. 587 ; United States v. 
Keeler, 1 Wall 83. The reasons apply with equal force to 
State officials who receive public money, and the same doctrine 
has accordingly been held in several of the States besides New 
York. Thompson v. Board  of Trustees, &c., 30 Ill. 99 ; 
Bancock v. Hazzard, 15 Cnsh. (Mass.) 112. The case of a 
public officer differs in principle from that uf a guardian who 
is held liable only for honesty and diligence. Atkinson v. 
IVhitehead, 66 N. C. Rep., 296. A guardian has a mnch 

wider latitude in the custody and use of his ward's rnoney than 
a tax collector has in the money which he collects. 

So also the case of a tax collector differs from that of a 
treasurer of a railroad company. The duties of the latter are 
not prescribed by law, bat entirely by the contract between 
the parties, and no rnle of public policy intervenes to influence 
the construction of the contract. Atlantic & N. 0. R. R. 
Co. v. Cowles, 69 N. C. Rep. 59. 

3. W e  think the county commissioners had no power to 
release the fiheriff from his liability to pay the county taxes. 
The corntni:sioners are a public corporation which has no 
powers except snzh a8 are given by statute; and there is no 
statute which expressly or by reasonable implication gives it  
the power in qaestion. If it were true that the board of com- 
missioners was the proper relator in this action, i t  would not 
follow that i t  had power to release the debt. The rule that 
he who can recover a demand can also release it, does not 
apply to trustees and others who sue in another's right. An 
unlawful release by a trustee is disregarded in equity. Dock- 
ery v. French, 69 I?. 0. Rep. 

The liability which the law imposes on a sheriff or tax col- 
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lector is not excessive or unreasonable so far as it requires him 
to pay over what he has collected. I t  muat be assumed that he 
knew his responsibilities when he accepted the oEce, and he 
can always relieve himself of risk by paying over to the 
county treasurer. As to the penalties in the way of interest 
and otherwise, i t  does not ap;ear from the case that they were 
iusisted on in the Court below. If they shall be hereafter, i t  
may be for the Legislature to sag whether, considering that 
they were apparently intended for cases of wilful malfeasance, 
they should be enforced in  n case where there is admittedly no 
intentional or moral wrong. W e  do not undertake to express 
any opinion as to the IegaI liability of the bond of the sheriff 
to these penalties. 

The judgment below is reversed. 

PER CURIAM. Venire de nozco.. 

R. D. RHYNE 8.  G .  M. McKEE. 

An execution issuing from the Supreme Court, upon a judgment ob- 
tained therein, to a county in which the defendant has land, is a lien, 
upon the land from its teste. 

MOTION in the calm heard before Schenck, J., at Spring 
Term, 1875, LINCOLN Superior Court. 

The following are all the facts necessary to an understanding 
of the case, as decided in this court : At  Spring Term, 1873, 
of Lincoln Superior Conrt, the defendant obtained a judgment 
against one Jacob Lineberger. From this judgment there was- 
an appeal to the Supreme Court, but no bond was filed to stay 
execution. 

At June Term, 1873, the Supreme Court affirmed this j udg- 
ment, and execution was issued thereupon, r e tu r~~ab le  to the 
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next term of the Suprem.: Court. The appeal was docketed 
at the  comlnencenlcnt uf the term, and execation actually issued 
on the 1st day of Augl~et, 1873. 

One Jarnes Wright ol)tained a judgn~ent agsinst Linc- 
bergcr, in ::Magistrate's Coltrt, and docketed the ssme in the 
Superior Conrt of (:aston CUII I I  ty on tile 28th day of August, 
1873, and execution issued therenpon on rhe same day. 

T h e  sheriff of Gaston Cunnty, It. D. Rl~,yne, had executions 
on both of thesejuclgments in his hands at the tirnc he levied on 
the land and sold under them. A t  this sale the defendant in this 
suit (the plaintiff in execution) becanre the purchaser. H e  failed 
to pay the purchase money, and was sued by the plaintiff in 
this action, and judgment was obtaiued agairrst him at Spring 
Term, 1875, Gaston Superior Court. 

T h e  defendant tllcrcr~pon rnoved the Court to have his judg- 
ment against Lirieberger credi ed with the arnount of his bid, 
with tlle exception of the coet of the suit and the Sherif17s corn- 
missions, and to stay the execution of the plaintiff to that 
amount. 

The Sheriff' and Jatrics Wright, who mere notified, resisted 
the rnotion on the ground that the Magistrate's judgment, 
docketed a3 af,)rcd i i ~ l ,  his  priority, sqd should b t  t irat  p;iid, 
and the balance, if any there $0, applied to the payment of 
Mcliee's j ndgn~en t. 

T h e  Court refused the motion, and the defendant appealed. 

RODMAN, J. T11e only q~lestion in this case is, whether en 
exec~t ion  issuing from this Conrt upon ajudglner t obtained 
therein to a conuty in which the defendant llas land is a lien 
upon the larid from its teste ? A lien is a right to hold, or to 
sell, property in sat i~f i~ct io!~ of a debt. I t  is property itself, and 
cannot be arbitrarily divested. That such was the law before 
the enactment of C. C. P. cannot be doubted. I t  has not been 
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changed by sections 252,253 and 254 of C. C. P. became these, 
by their terms, are confined to the Superior Courts ; nor by 
any other legislation ; and is recognized irs existing, by rule 9, 
of June  Term, 1868, of this Court. The only argnment which 
can be advarlced against the present existence of the former 
law is ah inconvenimti, an argnnient which we have repeatedly 
said, in questions of mere practice, " availetl~ n~nch." I t  is 
argued that the same reasons which induced the enactrnerit that 
judgments of the Superior Conrts should be a lien on the land 
of the defendants from the time of docketing in thecounty, and 
not before, apply to jndglnents i n  the Supreme Conrt. The 
law should be extended by malop.; to all Courts. Thcs an in- 
tended purchaser would be able by inquiry in a single county, 
to inform himself of all iucumbrances. Whereas by a different 
construction, he will be compelled to search the records of this 
Court also, not only for judgments, but  also for actions pending, 
which for onght he can know, may be redoced to jndgrnent, 
upon which an execution may issne, ante-dating hie purchase, 
and creating a prior incun~brance. Under the old law a pur- 
chaser could not be Anre of getting a title clear of incumbrances: 
without examining the records of every Court in the State, 
both State and Federal, including the Supreme Court. Con- 
fessedly the new law is a great improvement, even if it goes 
no farther than d l  agree that it does ; that is to say, if it is 
confined to the Superior Conrts, and if' the purchaser tuust still 
searoh the records of the Supren~e Court. It cannot he denied 
that this argnment has a certain weight. But  Ict us hear rile 
other side, and consider the inconveniences of extending the 
new law to the Supremo Coart, and of holding that its jndg- 
merits create no lien on land until docketed in the county. The 
judgments of this Court, for the purpose of the present dis- 
cnssion, may be divided into two classes. 

1. The Court wholly or in part affirms the judgment of the 
'Court below, that, a plaintiflor defendant, as the case may be, 
recover of the other, a sum of money. I n  that case there is no 
new judgment of this Court, (by which I mean that there is 
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not a judgment of this Conrt to all purposes, bnt only that it 
is an afhnatory judgment,) except for the costs of its clerk. 
The party in whosefavor the judgment was below, had a right 
to docket it in any county, and as a judgment is not now vaca- 
tod by an appeal, upon the afirmance of the jndgment in the 
Supreme Court, his lien dates from the docketing of the judg- 
ment below. If the aftirmance be in p r t  ouly, afid the judg- 
ment in the Supreme Conrt bc for less than the judgnlent be- 
low, then the latter stands only to the extent to which it was 
affirmed. If the party who obtains judgment below, neglects 
to docket it in any county, (as the defendant in this case neg- 
lected), then, upon obtaining judgment in the Supreme Court, 
he will clearly have no lien prior to the i?e!este of his execution 
from that Court, and will come within the second class, which 
I proceed to notice. 

2. There are cases in which thib Court, under its duty to give 
such judgment, as upon the record, it appears that the Court 
below should have given, gives judgment that plaintiff or de- 
fendant recover a sum fur which he did not have a judgment 
below, which he might have docketed, and thereby have se. 
enred a lien from that time. These may be called new judg- 
ments. On the Eame footing with these, and within the same 
reasous, stand all the judgments of this Court for its own costs; 
they are judgments not in affirmance of one below. 

I t  will be seen that the question we are difcii8sing, has no 
bearing on the first class, of what may be .called a$irrning 
judgments, unless the successful party by his neglect to docket 
his judgment, (as in this case,) hits put himself in the second 
class of new jndgments. 

I n  this class the party suzcessfid in this Court was of right 
entitled to judgment in the Court below. H e  failed to obtain 
i t  through an error of the Court. H e  has, in auy event, lost 
the lien which he might have acquired if the Court below had 
decided correctly. Shall he be pnt to the inconvenience, ex- 
pense, and delay of keeping an agent here until the Court shall 
have given judgment in his cage, and of then docketing the 
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judgment in the proper county, getting the lien from that time, 
which he ought to have had before? We cannot give him 
priority of lien from the time when rightfully he was entitled 
to i t ;  but there is no law that forbids us to give him a lien by 
relation from the time when his appeal is, or is supposed to be, 
docketed in this Court. 

The role contended for by plaintiB would be a serious incon- 
venience to suitors, and especially to those who recovered the 
costs of this Court only. The course of this Court will not 
usually permit a judgment to be put in form for docketing 
very speedily after it has been pronounced. To docket every 
judgment would add to the labor and costs of suitors, it  seerl~s 
to us, unnecessarily. I t  is unnecessary to go further into de- 
tails. The experience of every lawyer, upon reflection, will 
supply them. These inconveniences, we consider, overbalance 
those of the supposed purchaser, who can protect himself by a 
not immoderate degree of diligence. W e  do not wish to be, 
understood as making a new rule of Court by holding as we do. 
W e  conceive that rules of Uourt should be always prospective, 
and afTect only cases arising after their promulgation. W e  have 
endeavored, in the first place, to ascertain the law of the case 
from existing authorities, and as to the conclusion from them 
there can be but little doubt. And upon considering the ques- 
tion in the light of public convenience, we call see no suacient 
reason to change it, if we felt at perfect liberty to do so. 

As the land was sold under both executions, there is no 
question as to title of the purchaser. 

W e  think the defeudant was entitled to priority in the appro- 
priation of the proceeds of the sale, and a judgment may be 
drawn here in conformity to this opinion. 

PER CURIAM : Judgment below reversed, and judgment here 
for defendant in  conformity to this opinion. 
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It is error to permit the testimony of a witness, as to what a deceased 
witness swore on a former trial, to  go to the jury, unless the wit- 
ness can state the whole of the evidence given in at the time by such 
deceased witness. The reception of such fragmentary testimony en- 
titles the party excepting to it t o  a new trial. 

CIVIL ACTION, in the nature of Ejectment, tried at the Spring 
Term, 1875, of CFMBERLAND Snperior Court, before his Honor, 
Judge Bzlxton. 

The only point raised and decided i n  t h s  Court, was a ques- 
tion of the admissibility of certain evidence. A statement of 
the facts and the evidence bearing on other points in the case, 
is, at this stage deemed unnecebsary. 

During the trial, the plainti% ir~troduced Wm. B. Baker, to 
prove what one Dauiel Cornbow had sworn to on a former 
trial. Baker, upon his preliminary examination to test his 
competency, etated: That h e  was present at the previous trial 
was a witness himself and the son-in.lsw of the plaintiK That 
he paid attention to the examiuation of Daniel Cornbow, but 
was hard of hearicg, and did not hear all that he said ; but he 
did hear and did remember what Cornbow testified as to what 
land he had owned, and what lie had sold to John Carver. 
Upon this statement the defendant objected to the competency 
of Baker. His Honor overroled the objection and allowed 
him to be examined. Defendant excepted. 

There was much other evidence, written and oral, introduced, 
but not being pertinent to the decision of this Court, a state- 
rnerlt of the same is omitted. 

The verdict of the jury was in favor of the plaintiff. Judg- 
ment and appeal by the defendant. 

W. HcL. ZcKay and Guthrie, for appellant. 
R a y ,  contra. 
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PEARSON, C. J. I t  is a familiar rule of evidence that when 
any part of a docurnent is read in evidence to the jury, tlie op- 
posing party is eutitled to have the whde  of it read, whether 
it be a deed, answer in equity, will, letter or any other paper 
writing. I t  follows as a corollary to this rnle, that when a 
part of a paper writing has been torn off' and lost, or deficed 
so as to be illegible, the fragment preserved cannot be put in 
evidence to show the contents of the writiug, although it  may 
be competent evidence to prove the uaked fact, that there had 
been a paper writing, setting out matter of one kind or an- 
other, for it cannot be told how far tlie missing fragment would 
change the meaning and construction of the entire in~trument.  
The  same rnle applies to conversations. If one party proves 
that the other said PO and so, the other party has a right to 
have the whole conversation put in evidence, so that the jury 
may not walk in the dark, but have an opportunity to consider 
all of the snrroundir~gs. 

The same principle applies to evidence, of what a deceased 
witness swore to, npon a former trial. Unless the jury are 
informed of all that the deceased witness swore to, how can 
they pass on the fill1 scope and eff'ect of his testimony, its 
credibility, and its cor~sistency wit11 the testimony of other wit- 
nesses, &c. ? 

The witness Baker, upon his prelimir~ary examination, on 
the question of competency, swore that " he paid attention to 
the exainir~ation of Daniel Cornbow, bnt was hard of hecwing, 
aud did not hear all that he said, but he did hear what he said, 
as to what land he had owned, and what land he had sold to 
Carver." How Baker knew that he did not hear all that 
Daniel Cornbow sb-ore to, was a matter for himself. H e  swears 
directly that he did not hear all tfiat Co~nbow said. This 
made his testimony "fragmentary," as the books express it, 
~ n d  of course it was error. W e  are iriclined to concur with 
his Honor in his rulings upon the merits of the case, and re- 
gret to be forced to grant a amire de novo upon a question of 
evidence, especially as another witness professed to testify to 
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all that the deceased witness swore to on the former trial, and 
in all probability many of the jury recollected the testimony of 
the deceased witness, and might have been called instead of 
tbe deaf witness. 

So it was bad managerrlent on the part of the plaintiff, to 
press his deaf witness upon the Court and jury, unless he had 
some especial reaeon for it. However this may be, there is no 
telling the extent to which the jury were influenced by this 
incompetent evidence, and the defendant is entitled to a venire 
de novo. 

Error. 

PER CURIAM. Venire de novo. 

STATE v.  JAS. W. BUCK. 

The Act of the 18th March, 1875, chap. 200, of the laws of 187435,  
divesting the Superior Courts of jurisdiction of the offence of failing 
to  list the,poll for taxation, is an Act of Amnesty, and applies as well 
to acts committed before, as to those committed after its passage; 
and an indictment for such offence, found before the passage of the 
Act, will be dismissed, upon the payment of said tax and costs. 

(State v. Upchtwch, 72 N. C. Rep. 146; State v. Blalock, Phill. 242; and 
Franklin v. Ver~zoy, 66 N. C. Rep. 145, cited and approved.) 

INDICTMENT, f ~ r  $ailing to list his poll tax, tried at Spring 
Term, 1875, of the Snperior Court of WAKE county, before 
his Elonor, Watts, J. 

The defendant was indicted at January Term, 1878, of 
Wake Snperior Court, for failing to list his poll for taxation 
for the year 1873. 

Since the indictment was found, the defendant has paid his 
poll tax for said year, and exhibited on the t r ~ a l  below, s re- 
ceipt for the same; arid also has paid into the office of the 



J U N E  TERM, 1875. 267 

Clerk of the Conrt, one dollar and fifty cents for costs, refnsing 
to pay any more. 

The defendant rnoved to disrr~iss the indictment, as nnder 
the  circumstances the Court did not hare  jnrisdiction. I l i s  
Honor refused tile motion, and the case was pnt to the jnry, 
and the defendant convicted. 

Judgment and appeal by defendant. 

Fowle and Battle c6 Son, foi defendant. 
Attorney G'e7~ei,al I l anpove  and IIugwood, for the State. 

READE, J. The  case of S'tate v. Upchurch, 72 N. C. Rep., 
146, is an express authority that the Superior Court has juris- 
diction unlesl; tlre act of 18th March, 1875, chap. 200, ousts 
the jurisdiction. The  title of said act is " A n  act to divest 
the jurisdiction of the Superior Courts," $c. This clearly 
expresses tllc pnrpose b f  the act. 

The rule is, to give to legislation n prospective operation un- 
less the intent is clear to the contrar,y. So  that the meaning 
of the act is, tllilt all prosecutions for off'ences of the kind 
after the act, shall be cognizable before a Jmtice of the Peace, 
and not before tlic Superior Clonrt, nuless for some other reason 

ion. the Jnstice of the Peace should not acquire j ~ ~ r i s d i ~ t '  
But the question bet'ore 11s is, what is the effect of the act 

upon yendiljg indictments for offencee committed before its 
passage ? The  third section of said act is as fullows : 

"SEC. 3. That  the Solicitors of the several districts are  
hereby required to dismiss all iudictments now pending under 
the sections referred to in section one, of the act, npon the 
exhibition by tlre defendant of his tax receipt for s ~ ~ c h  year or 
years for which indictments have beeu found against him, and 
the payment of t l ~ e  costs," &c. 

For the defendant i t  is insisted that the act under which the 
indictment was found, (making a failure to list a poll tax a 
misdemeanor,) if not " hasty legislation" did, at  lefist, take the 
public by surprise, and involved many thousands of very poor 
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persons. And what niacle it  worse, was tlie fact, that it was 
the intention of the TJegisl~ture to make the o8ence cognizable 
lmfure a Justice of the Peace, where the expense and trouble 
monld be trifli~rg; bnt, hy carelessly fixing the limit of punish- 
ment at " thirty clays " instewl of " one month " imprison- 
~rient, tlie Justice of the Peace could not take jnrisdictior~ ; 
and the prosecntions liwd to be in the Superior Conrts, where 
the costs ilnd trouble made tlieni crrlclly oppressive. As soon 
as the Legislwt~ire discovered this, it passed tlie act under con- 
sideration to re~neclg tllc evil by directing that the former acts 
be overruled by snbst i tut i~~g " one month" f i~r  '$ thirty days," 
so as to be cognizable before a Justice of l!ie Peace, and that 
pending indictments shonld be dismissed upon the payment of 
the tax, and one dollar and fifty cents costs. Aud so the de. 
fer~dant insists that tlie act was intended to cnre a rnistake into 
w11ich the Legislature itdelf l i d  fallen, and wliicli was unin- 
tentionally severe upon a large number of the poorest per- 
sons, and is to be treated as an act of arnllesiy. 

For the State it is insisted that the third section of the act 
is ultra uires; that tlie legislative and judicial departtr~ents 
of the governrncnt are " separate and distinct ;" and tliat the 
Court, having the possession of the case, cannot be controlled 
by the Legislatu~ e. 

We fully recognize the propriety of the independent action 
of the several tlcpartments, each in its sphere, but yet, so as 
to harmonize, and not to jar. We  do not perceive that the 
intent or effect of the act in any W H Y  affects the independence 
~f the judiciary ; but the intent a t~d  effect are to cooperate 
with tlie Court in relieving a large number of citizens from 
oppression. We consider the act a just and gracious one ; and 
we administer it with pleasure. State v. Blalock, Phil. R. 2-12; 
l i i~ankl in  v. Vernog, 66 N. C. Rep., 145. 

To  entitle the defendant to the benefit of the amnesty of the 
act it was necessary that he slioold exhibit his receipt that he 
had paid his tax ; and tliat lie should also pay $1.50 costs. 

I t  will be certified to the Court below that the defendant is 
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entitled to be discharged npon eshibiting his tax receipt and 
paying $1.50 costs. Upon his failure to do this, there \ d l  be 
sucli further procedure as the liiw directs. 

Let this be certified. 

PEE CURIAM. Jtidgmen t accordingly. 

STATE V. 'NEWTON 8. SIMPSON. 

An indictment under the act of 1868, Bat. Rev., chap. 32, sec. 96, for 
killing and abusing a cattle beast, the property of, &c. in an in- 
closure not surrounded by a lawful fence, is defective, for the reason 
tha t i t  does not charge the act to  have been done "unlawfully and 
wilfully," or words of equivaleut meaning. 

(State v. Stccnton, 1 Ircd. 424, cited and approved.) 

~NDICTMENT for abusing and killing stock i n  an enclosure not 
surronnded by a lawful fence, tried before J, zt Spring 
Term, 1875, of the Snperior Cunrt of CHOWAN County. 

The prisoner was arraigried and tried npon the followi~lg bill 
of indictment, to wit: 

"STATE OF NORTII  CAROLINA, Superior Court, 
CIIOTVAN COUNTY. 1 Fall Term, 1874. 

The jnrorsfur the State, upon tlieir oath, present that N. A.  
Simpson, late of the county of Cliowari, aforesaid, on  the firkt 
day of January, in the year of our Lord one thousand eight 
hnndred and sever~tg-four, with furce and aims, at and in the 
county of Chowan aforesaid, one cattle beast, to wit, the prop- 
erty of John Eoberts, of the valr~e of ten dollars, did abnee and 
kill in the enclosure of the said N. A. Simpson, not s~lrronnded 
by a lawful fence, against the form of the statute in such cases 
made and provided, and against the peace and dignity of the 
S tala." 
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The jury retnrned a verdict of guilty, and thereupon the 
defendant moved in arrest of judgment on the ground that the 
indictment did not charge that the abusing and killing was 
"unlawful and wilf~~ll," as reqnired by Sec. 95, Chap. 32, Bat. 
Rev. 

The Conrt overrnled the motion, and the prisoner appealed. 

No counsel in this Conrt for the prisoner. 
Attorney- General Bargrove and Gilliam & Pruden,  for the 

State. 

PEARSON, C. J. The defendant was convicted under the 
Act of 1868. " If any person shall kill or abuse any horse, 
cow, hog, &c., the property of auother, in any enclosure not 
surrounded by a lawfi~l f$nce, socli person shall be deemed 
guilty of a misdemeanor." Bat. Rev., chap. 32, sec. 95. 

It is apparent from the nature of things that these words are 
too broad and go beyond the meaning of the law makers. The 
statute by its neceseary construction must be qualified by the 
addition of the words, *' u>i@dly and unlawfully " kill or 
abuse any horse, cow, &c. Common sense forbids the idea 
that it was the intention of the General Aesernbly to eend to 
jail every person who by accident kills, &c., or i r~jure the 
horse, cow! &c., of another in any enclosure not surrounded 
by a lawful fence; or every person who kills his neighbor's cow 
by his permission ; for instance, suppose a man complains to 
his neighbor, you have a mischievons cow that no fence can 
turn, for she will push down or jump any fence ; your cow is 
doing me erery night n~ore  damage than she is worth." And 
his neighbor says, " I know she is mischievous and yon have 
leave to kill her the next time she breaks into your field, p ro-  
vided you  will pay for her, or butzher her, and bring me the 
meat and hide and tallow." Such instances of good neighbor- 
ship are not of rare occurrence where but few keep lawful 
fences. Can any one suppose it was the intention of the Gen- 
eral Assembly to make such acts indictable? Yet they come 
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within the zoorda of the statute, which s'hows the necessity of add- 
ing the words " unlawfully and wilfnlly7' in order to take such 
cases oat of the operation of the statute. That these or eqniv- 
alent words were omitted by inadvertence on the part of the 
draftsman and must be added by construction in order to ex- 
press the meaning of the act, can be seen by adverting to the 
94th section of the same chapter, making it a rnisdeuieanor to 
kill or injure live stock running in the range or in the field or 
pasture of the owner, where the words, " nnlawfully or on 
purpose" are used to describe the offence, and to the 96th 
section of the same chapter, making it larceny to kill any 
horse, cow, &c., in the counties of Marion, Jackson and other 
specified rriout~tain counties, in which the protection of stock 
is a matter of great importance by reason of the extensive 
range lying in these counties. 

I n  this act, i n  order to describe the offence and show the 
meaning of the Legislatnre, the worde " n~aliciously or wil- 
frilly and wantonly " are used to qualify the word " kill." 

We declare our opinion to be that the indictment is defec- 
tive, because it does not allege that the act was done " unlaw- 
fully and wilf~dly," which are the words nsed in the prece- 
dents, and for the salik of confornlity ought to be followed in 
stat~ltes as well as in indictments, although other equivalent 
words answer the same purpose, as (' unlawfully and on por- 

used in the 94th section, or " maliciously or wilfully and 
wantonlv," used in the 96th section. State v. Stanton, and 
State v. Allen, have no bearing except as precedents where 
" unlawfully and wilfidly " are used. 

I t  was said on the argument, " The Solicitor is not sapposed 
to be wiser than the members of the General Assembly. I t  is 
not his province to supply words necessary to express the 
meaning of a statnte, and it  is snfficient if the indictment fol- 
lows the very words used by the law makers." 

That proposition is true, as a general r d e ;  but there are 
some exceptions to it, and the case before ns is one. The So- 
licitor is not supposed to be wieer than the members of the 
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General Assembly, but he is supposed to be a lawyer, to whom 
the duty of drawing bills of indictment is entrusted, and it is 
his province to set ont in the bill of indictment every allegation 
necessary to de~cribe the offence, so as to bring it  within the 
meaning of the statnte, and enable the Court to see from the 
face of the indictment that if the rnatters set ont are true, the 
defendant is guilty of an indictable offence. This indictment 
does not exclude the idea uf a killirg by accident or by licenee 
of the owner, and the Court cannot know, taking all of the 
allegations to be true, that the defendant has committed an in-  
dictal~le ofTence. 

In  State v. Stanton, 1 Ired., 424, it is said, "Aa it is certain 
that the indictment was intended to dcscrihe the uflence which 
the statute describes, it f'ollou~s, f r o n ~  the use of the very same 
language in both, that the one means what the other does, 
neither more nor less. I t  is true that some few exceptions 
from this rule have been established by adjudication; but they 
have not appeared to us to embrace the present case. Thus a 
statute may be so inaccnrately penned that its language does 
not express the whole meaning the Legislature had, and by 
construction its sense is extended beyond its words. In such 
a case the indictment must cuntain such averments of other 
facts, riot expressly mentioned in the statute, as will bring the 
case within the true meaning of the statute : that is, the indict- 
ment must contain snch words as ought to have been used in  
the statute, if the Legislature had correctly expressed therein 
their precise ~rieaning. In  our case the indictment does not 
contain such words as o~ight  to have been used in the statnte, 

if the Legislature had corlectly expressed therein their pre- 
cise meaning;" and it was neceeaary for the indictment to aid 
the w a r ~ t  of accnracy by adding the words necessary to express 
the meaning of the statnte, and to qualify the general words 
used. 

Error. 

Judgment arrested. 
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Duva v. B A R N X ~ ,  Adm'r. 

W. 0. DUNN v. W. E. BARNES, Adm'r 

After the decision of a Judge of the Superior Court overruling a demur-- 
rer as frivolous, the right to  answer over is not a matter of course, but 
depends upon the sound discretion of the court. 

Any informality in  the demand for judgment in  a complaint is not 
ground for demurrer, and must be disregarded, when the sum de- 
manded, and horn it  is dne, sufficiently appear from the summons and 
complaint. 

In an action upon a bond '' payable in gold or its equivalent in  cur- 
rency," the amount which the plaintiff is entitled to recover, must be 
measured by ascertaining its equivalent in currency. 

I t  is error, and contrary to the practice and decisions of our Courts to 
render judgment in the alternative. 

An absolute judgment against an administrator ascertains the debt only, 
and has no effect in fixing the defendant with assets, or in  disturb- 
ing the order of administration. 

(Garrett v. Smith, 64 N. C. Rep. 93; Gibson v. Cfroner, 63 N. C. Rep. 
10; Oates v. Gray, 66 8. C. Rep. 442; cited and approved. Rowland 
v. Thompson, 71 N. C. Rep. 457, cited and distinguished from this 
and approved.) 

This was a CIVIL ACTION, fbr the recovery of money onljr, 
tried before Watts, J., at Spring Term, 1875, HALIFAX Su- 
perior Court. 

The plaintiff alleged that Margaret Dnrrn, the defendant's 
intestate, on the 27th dsy of December, 1865, execnted a pro- 
xnissory note, whereby she promised to pay, twelve months af- 
ter date with interest from date, to L. L. Dunn and F. M. Par.  
ker, executors of B. W. Dnnn deceased, the sum of six hun- 
dred snd ~eventy  two dollars and seventy-five cents in gold, 
or its equivslent. That said Margaret died on or about the 
fir& day of January, 1873, and defendant mas appointed her 
administrator on the first day of May, 1873. The said note 
has been rejected by him. On or about the fifteenth day of 
August, 1874, the note was transferred for value, to the plain- 
tiff. No part of the note has been paid. That one dollar in 

18 
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gold was worth in United States currency on the 27th Decem- 
ber, 1866, one dollar and forty cents. 

T h e  plaintiff prayed judgment against the defendant for the 
snm of ------ d u l h r ~  with interest thereon from the  27th day 
of December, 1866, nntil paid arid the cost of the suit, &c. 

T h e  defendant demurred to the  complaint and for ground of 
demurrer alleged : 

1. That  the  prayer fur jndgrnent does not set out any a n ~ o n n t  
claimed mhatever, and demands judprneut for nothing.' 

2. Tha t  i t  w ~ n l d  seem from the coniplaint that the plaintifl' 
desired to claim the  value of gold at the time of' making the 
note, and not the  value a t  the  time of the pa j~ r~exr t  which the 
defendant submits is wrong in law. 

H i s  Honor  overruled the  demurrer as frivolous. The  coun- 
sel for the  defendant stated tllat lie had filed the demurrer in 
good faith and riot mercl; for delay, and that Ile had a snbstan- 
tial defence. His Honor  said that h e  could not tell what was 
in the mind of the counsel at  the time the  demurrer was filed, 
and he  bound by the face uf the demurrer. Counsel then 
moved the  Court  for leave to answer the complaint. R i s  
Honor  overruled the  motion and g a r e  judgn~en t  ill favor of 
$1~3 plaintiff fur $957.32, and intcrst on $672.75 from date  in 
gold or its equivalent in Federal currency, to-wit : $1100.91. 

From this j udgrnent the  defendant appealed. 

Walter Clark, fur the  appellant. 
Busbee & Bwsbee, contra. 

Br~unt,  J. The Court did not e r r  in overruling the  de- 
xnnrrer, and we concur also, that  the demurrer was fiivcluus. 
I n  such case the  right to answer over, is not a matter  of course, 
but  depends upon the sound discretion of the Court. C. 0. 
P ,  131. 

A demurrer to a complaint does not lie at all except in one 
of the  following cases : 

1. Where  i t  appears from the  face of the cumplaint, that  
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the Conrt has no jurisdiction of the person of the defendant, 
or the subject of the action. 

2. That the plaintiff has no legal capacity to sue. 
3. That there is another action pending between the same 

parties for the same cause. 
4. That there is a defect of parties plaintiff o r  defendant. 
5. That the cornplaint does not state facts ~ufljcient to con- 

stitute a cause of action. As  the comp!aint is clearly sufficient 
in all these respects, i t  was a case which did not allow of the 
interpo~ition of a demurrer. C. O. P., sec. 95. 

Treating the demurrer as " frivolous" or no demurrer, and 
the judgment as one giver) for the want of an answer, did his 
Honor render such a judgtnent as was warranted in law, and 
was i t  rendered according to the course and practice of the 
Court ! Any inforniality in the demand sf judgment in the 
complaint, must be disregarded when the sum demanded and 
how it  is due, sufficiently appear, from the snrnmons and the 
complaint. The action is on a note, under seal, for $672.75 
"in gold or its equivalent in currency," dated the 27th De- 
cember, 1865, and papable twelve months after date, with in- 
terest. On overruling the demurrer, and refusing to allow 
the defendant to answer, his Ilonor gave judgment in favor of 
the plaintiff for $957.32 in gold and interest on $672.75, the 
principal money from the 10th May, 1875, the date of the jndg- 
ment, or its equivalent in k'ederal currency, to-wit, $1,100.91, 
and interest on $672.76, from 10th May, 1875, until paid. The 
Court erred in giving an alternative judgment, as it is not in 
accordance with the practice and decisions of our Courts. 
Hitchell v. Benderson, 63 N. C. 643. I t  was also error to 
give judgment for gold, as it has been repeatedly held by this 
Court, that the value of a gold contract must be measured by 
ascertaining its equivalent in currency, and that judgment 
must be rendered for the amonnt so asccrtained. Garrett v. 
Smith, 64 N. C. Rep., 93 ; Brown v. Foust. A4 N. C. Rep,, 
672 ; Gibson v. Groner, 63 N. C. Rep., 10. After finding the 
gold value of the note up to the rendition of the judgment, 
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the premium for gold at that date should have been added, and 
the sum so couverted into national currency, mas the amonnt 
for which judgment should have been given. Snch was the 
rule adopted by the Cuurt in ascertaining the value of the gold 
note, in currency, and had he not also given judgment for the 
value of the note, in gold, there mould have been no error. 
But this Court will not grant a new trial, when the whole 
record is before us, and the Court here can see and correct the 
error, and givc such judgment as the Conrt below ought to 
have given upon the whole record. To  do this, it is only 
necessary to strike oat. or treat as surplnsage, the gold jndg- 
men t. 

The remaining queetion is, was it competent for the Court 
below to ascertain and assess the preminm upon gold, without 
the intervention of a j u ry?  

The cases cited by the defendant to show that a jnrg must 
assess the preminm upon gold, as damages, have no application 
hero, for these were cases where the defendant put in an answer 
and defended, which stand upon a diEerent footing. Those 
cases stood upon issnes raiscd b,y the pleadings, and, as held in 
Xowland v. Thompson, 71 N. C. Rep., 457, where there ap- 
pears upon the record no waiver of a jury trial, it is error for 
the Coart to pass llporl facts. But in our case, judgment wa8 
takcn for want of an answer, where a very different rule pre- 
vails, and where the case falls within the provisions of C. C. 
P., fiec. 217, 219. Tlie snbstance of see. 217, so fir  as i t  is 
applicable to this case is, that if the taking of an account or 
the proof of any fact he necessary to enable the C'oart to give 
judgment, the Court may take the account or hear the proof, 
or may order a refcrenee for that purpose. And where the 
action is for the recovery ot money only, or of specific real or 
personal property with damages for the withholding thereof, 
the Court may order the damages to be assessed by a jury or 
by a reference. I t  was, therefore, competent for the Court to 
pass upon the facts or to refer them to a jury, in his discretion. 
Such is the construction given to this section of the Code in 
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0u.h  v. Gruy, 66 N. C. Rep., 442. A jury wonld have been 
a useless formality in this case, as it was only necessary to look 
into a newspaper to find the market premium on gold. No 
exception is taken to the correctness of the finding of the 
Conrt, and as the defendant has not been prejudiced thereby, 
i t  would seern to be immaterial whether the fact was fonnd by 
the Court or a jury. The judgment is, in fact, for less than 
the computations in the defendant's brief indicate that it should 
be, and in one respect the judglnent is erroneons in his favor. 
It gives interest in ct~rrency upon the gold principal of the 
note from the date of the judgment until it is paid, inctead of 
upon the value of the note in ctrrrency. To this the plaintiff 
was entitled, but he has not excepted to the judgment. 

The administration of the defendant was since July, 1869, 
and is governed by the provifiione of chap. 45, Bat. Rev.; and 
the defendant suggested that i t  was error to give an a l~o lu t e  
judgn~ent  against the administrator, as it fixes him with assets. 
By reference to the 95th section of' chap. 45, Bat. Rev., i t  will 
be seen that i t  has no E L W ~  eff'ect. An absolnte judgment 
ascertains the debt only, and has no effect in fixing the defend- 
aut with asse or in disturbing the order of adminibtr~tion 
The judgment of the Court below is corrected by fitriking out 
the aiternative judgment for gold and affirming the jadgment 
then rendered in currency, to-wit, for $1,100.91 with interest 
on $672.75 from 10th May, 18'75, nntil paid. 

Judgment corrected and affirmed. 

PER CURIAM. Jodgtncnt accordingly. 
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In the matter of BRINSON, Public Admlr. 

I n  the matter of W. O. BRINSON, Public Administrator. 

Probate Courts have the power to order the removal of Public Admin- 
istrators, and at the same time order that they make immediate return 
and settlement of estates in their hands. The refusal to obey such 
order is a contempt, which the Probate Court has the power to punish. 

(The case of Taylor v. Biddle, 71 N. C. Rep. 1, cited and approved.) 

This was a PROCEEDING by the Probate Judge of CRAVEN 
county, removing the Public Administrator, heard upon appeal 
by Seymour, J;, at Chambers. 

The facts of the case are fully stated in the opinion of the 
Conrt. 

His  Honor reversed the order of the Probate Court finding 
the defendant for contempt, whereupon the Probate Judge ap- 
pealed. 

Lehrnan and Stephanson, for appellant. 
Green, contra. 

SETTLE, J. The Probate Court of Craven County, on the 
6th day of September, 1873, made an order, reciting that as 
W. G. Brinson, Public Administrator of said county, had failed 
to renew his official bond as required by law, he waR removed 
from said office; and he was ordered to make immediate re- 
turn to said Court, of all estates in his hands for settlement and 
for the better secnring of the same. 

No further step secrns to have been taken nntil the 27th day 
of March, 1875, when the Probate Conrt issued anotl~cr order 
to the said Brinson, (reciting the facts of 11;s failure to renew 
his official bond, and to reader his accounts as required by law, 
and his disobedience of' the fijrmcr orders of the Conrt i n  that 
behalt'.) and requiring him to appear before the Court on the 
4th day of May, 1875, to show cause why the letters of adnlin- 
istration theretofurl: granted to him on certain estates, &odd  
not be revoked ; and also to show cause why he should not Le 
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attached for contempt, in disobeying the orders of the Court 
theretofore issued to him as admiriistrator on the  aid estates. 

On the day specified the defendant appeared and contented 
li im~elf with the simple answer tliat in September, 1873, he 
had received notification from thc Probate Court of his removal 
from the office of public administrator, and that one Marlix was 
irntnediatelg thereafter appointed by said Court pnblic admin- 
istrator, and has ever since been recognized as such by the said 
Court. 

H e  takes no notice whatever of the order requiring him to 
make return and settlemeut of the estates, specified in the 
order, ten i n  nnrnber, nor does he allege tliat he has settled the 
said estates with Manix, or any other person ; but sofar as ap- 
pears from the record he has continued to intermeddle with the 
same without bond or other safeguard for their prdper admiu- 
istration after notice of his removal. 

A pnblic administrator is required to enter into bond con- 
ditioued faithfully to perform the duties of his ofice aud obey 
all lawfi~l ordera of the Probate or other Coort, touching the 
administration of the several estates that may come into his 
hands. *4nd he is further required to renew his bond every 
two years. Bat. Rev., chap. 45, secs. 18 and 20. Tile power 

HI lire of the Probate Court; to remove an administrator for a t '1 
to discharge the duties of his office, is conferred by our statntes. 
But, as is said in Taylor v. Biddle, 71 N. C. Rep., 1, " with- 
ollt invoking the aid 9f our statntes, the power of re~nov;tl is 
inherent in the office at cwnnlon law, and mufit, of ~~~~~~~ity, 
he so, to prevent a kilurc of jnstice." 

But of what value ia an order of removal, if I dr.!i~iq rent 
administrator can disregard it, and continne to  i~ltr~r.t~trtJ,lle 
with and waste the estate of the intestate ? W l i ~ i t  ~ 1 1 t . i  $2 is a 
right there should be a remedy. Atid such a ( w v  : , ~ t ~ ~ j ~ l y  
provided for by the enactment that " in all caseL of ~ i ~ v o -  
cation of letters, the Judge of Prc>hite must itnllietl~,i,:, r .ip. 
point some other person to succeed ill the adtnirlittrii, I c l r l  of 
the estate ; and pending any suit or proceeding bet w e n  p 11 ties 
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respecting euch revocation, the Judge of Probate is anthorized 
to make such interlocutory order as, without injury to the 
rights and remedies of creditore, uiay tend to the better se- 
curing of the estate." Eat. Rev., chap. 45, see. 143. But the 
defendant contends that, upon his removal, he passed beyond 
the jurisdiction of the Court, and was no longer subject to its 
orders. 

This defence is morc technical than reasonable, and if al- 
lowed wonld enable faithless agents and officers to langh at 
Courts while abusing their trusts, and to waste everything in 
their hands before a retnedy can be applied. 

When troubles arise in the adtninistration of an estate, it is 
the duty of the Judge of Probate to make such interlocutory 
orders as way tend to the better securing of the same. Here 
there was not only an order of removal, for good cause, but 
also an order that the administrator make i~nruediate return 
and settlement of all estates in his hands. The order of re- 
moval and settlement went together, and the defendant was 
not beyond the reach of the Court until both parts of the or- 
der were complied with. 

The order for settlement certainly tended to the better se. 
curing of estates which were in the hands of an adn~inistrator 
who had failed to renew his bond, or to exhibit his dealit~gs to 
the Court. 

W e  think it clear that the Probate Court had the power to 
make the order which it did, and that the refusal of the de- 
fendant to con~ply with the damc, was a contempt, for which 
the Probate Court could inflict punishment. 

The jndgmeut of the Superior Court is reveracd. 
Let this be certified to the end, &c. 

Judgment reversed. 
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JOSEPH THORNBURG a. JOHN G. HERRON. 

The defendant i n  a suit before a Magistrate's Court, upon judgment be- 
ing rendered against him, prays an appeal to the Superior Court, but 
takes no further steps to prosecute the appeal. The Superior Court 
committed no error in submitting the case to a jury, who found a ver- 
dict for the plaintiff in the same sum for which the Magistrate ren- 
dered judgment. 

This was a CIVIL ACTION, originally commenced in a Magis- 
trate's Court, and carried on appeal to the Superior Court of 
GABTON county, where it waa tried before his Honor Judge 
Schenck, at Spring Term, 1875. 

The facts in the case are as follows : 
Plaintiff' introduced in evidence a Justice's docket, and 

proved by one J. G. Gnllick that in the year 1870, lie was a 
Justice of the Peace in and for the county of Gaston, and that 
the docket in evidence was tile docket or record of cases tried 
before him as Magistrate. H e  made the followil~g entry 
therein : 

"Plaintiff filed his complaint which was snbstantially as fol- 
lows: Demand $60, m o ~ ~ e g  paid for defendant's use. Plaintiff 
distilled whisky to the an~onrrt of thirty gallons, which he was 
compelled to pay the tax on. 

Case came on for trial March 26th; 1870. Defendant pleads 
former judgment for demurrer, and general i s ~ u e  and set off 
for answer. I t  is adjndged that the plaintiff do recover of the 
dafendant the sum of sixty dollars damages, and the further 
slim of $1.80 cost of this action. Appeal prayed and granted 
No execution to run." 

The witness further t.eetified that both the plain tiff and the 
defendant were present personally and represented by counsel, 
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and that he gave the above judgment at  the time stated in the 
foregoing copy of his record. 

The defendant then proposed to show by the witness, that 
prior to the rendition of the jndgrnent sued on, he, witness, 
had heard a trial in the Conrt of another Justice of the Peace, 
between the plaintiff and defendant, wherein jndgment had 
been rendered in favor of the defendant npon the same matter 
i n  which the witness had given the j~idglnent on which this 
action is brought. 

The counsel for the plai~itiff objected to this testimony. 
The  Court sustained the ol>jection, and the defendant excepted. 

I t  was admitted that the judgment had not been paid or dis- 
charged. 

The case was submitted to the jury on this testimony, and 
the counsel for the defendant contended that the foregoing 
entry o f"  appeal prayed and granted," made by the Justice in 
his docket, had the effect of vacating said judgment, and it 
conld not besued on as sach. That thct ylstintiff's remedy was 
to take the case up t 3  the Superior Court for confirmation. 

T h e  Conrt declined to instruct the jury to that effect, but 
told them thut if they believed the testimony, the plaintiff was 
entitled to recover. 

There was a verdict and judgment for the plaintiff; there. 
llpoil the defendant appealed. 

Shipp &Bailey,  for appellants. 
B. C. Cob6 and Smith & Stron.g, contra. 

SETTLE, J. If the position cantendel for by the defendant 
can be maintained, then a cheap and easy method of deieatir~g 
recoveries of sums within the jurisdiction of Justices of the 
Peace has been discovered. 

A defendant prays an appe.t!, takes no further steps, and 
clairnd that he has eff'ectually closed the Courts frorn 1570 to 
1876. 

PER CURIAM. Judgment affirmed. 
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M. W. BUFFKIN TJ. BAIRD L ROPER. 

When a party to a contract, by his own fault or wrong, prevents the 
other from fully performing his part of the contract, the party thus in 
fault cannot be permitted to take advantage of his own wrong, and 
screen himself from payment for what was done under the contract. 

In such case the measure of damage is, that the plaintiff is entitled to 
recover for his labor and expense in endeavoring to perform his con- 
tract, as upon a pant& meruit. 

(The cases of You y v. Jepeys, 4 Dev. & Bat. 216; White v. Brown, 2 
Jones 403 ; Brewer v. Tysor, 3 Jones 1PO ; Mizell v. Burnett, 4 Jones 
249; Nibbett v. Herring, Ihid 2G2; Dula V. Co~das, 7 Jones 290; 
Woodley v. Bond, 56 N. U. Rep. 397, cited and approved.)! 

UIVIL ACTION, tried before Ewe, J., at  Spring Term,  1875, 
CAMDEN Superior Court. 

T h e  following are the facts as disclosed by the statement of 
the  case as settled by hi:, Honor and sent up to this Court as a 
part of the  record : 

T h e  plaintiff believing that he was the owner of one nndi- 
vided fourth of 8 t r i~ct  of ldnd in Pasquotank county, known 
as the  S ~ w p c r  patent, by deed from J. 8. Proctor, offered to 
sell the same to the  defendants. T h e  defendants declined to 
buy so small an interest, but expressed a willingness to bny 
three-fourths of the wllole. T h e  plair~tiff represented that he 
owned one foarth and conld control two other fourths, where- 
upon the folluwing agreement wnj entered into : 

L i  TiAs is to certify that we, Bnird & Roper, du Lind our- 
selve3 to pay to 141. W. Buffkin, thirty-three huridred dollars 
cash for three t'onrthr bf a tract of swamp land known as the 
F. B. Sawyer Ptttent, said to contain twelve hundred and fiftg- 
eight acres, and sitnated in Pasqaota~lk  county, North Caro- 
lina ; the money to be paid upon the delivery to ns of a good 
and suficient deed or title deed, to be delivered to as within 
one hundred days. 

Pasquotank eonnty, April 13t11, 1870. 
(Signed) BAIRD & R O P E R .  

Witness : M. J. BUFFKIN. 
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" This is to certify I, 51. W. Ruffkin, have this day bound 
myself to make to Baird & Roper a good and suficient title 
to three fourths of tract of land known as the F. B. Sawyer 
Patent, situated in Pasquotank county, North Carolina, said 
to contain twelve hundred and fifty-eight acres, for the sum of 
thirty-three hundred dollars, to be paid on delivery of a good 
arid sufficient deed of general warranty, the deed to be made 
within one hundred days. Shonld the parties now holding a 
portion of the title to the above mentioned land die befure I can 
procnre a deed, 1 am to be released from the above obligation. 

April 13th, 1870. 
(Signed) M. W. BUFFKIN.  

Witness : M. J. EUFFKIN. 

It was in evidence that immediately after the execution of 
the contract by the plaintiff and the defendants, the plaintiff 
began hip efforts to secure the title to the land mentioned in 
the contract, and to that eild he cmployed counsel to ir,vesti- 
gate the title and to go South, if necessary, to purchase the 
moiety belocgii~g to M. V. Muore, or from such parties as he 
might ascertain to have the title. I n  eight days after the exe- 
cutiot~ of the contract, the defendants employed counsel to 
purchase said laud for them, and within a few days thereafter 
a ~ ~ c l  within one hundred d a p ,  he  obtained a deed for one 
moiety of said land from M. V. Moore, cf Mississippi. The 
deed conveyed all her interest therein. The defendants pur- 
cl~aaed the uther moiety of said land fiom the owner in Ken- 
tucky, about two years after that time. The  hole tract cost 
them two thousand dollars. 

The plaintiff learning that the defendants had purchafied 
an undivided half interest in the land witl~in the one hundred 
days, directed his connsel to make no further cfiorts to secure 
the title to any po~ntion thereof. The plaintiff expended but n 
few dollars in his efhrt to obtain the title. 

Upon these facts the plaintiff conteuded : 
1. That defendants by purchasing one undivided moiety o 
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said land within the one hnndred da-ys, I d  violated their con- 
tract with him, 1)y corning between the plaintiif' and the owner 
of' said land and had put it out of his power by their own act 
to cornply with his contract. 

2. IZy their pr~rchase from M. V. Moore, they had obtained 
title to the entire tract of land for the snm of two thousand 
dollar8 and that t l ~ c  plai~rtiff could have pnrchit~ed it for that 
sum. 

3. That the &fondants werc arlswcrablc to him in tlarrmgcs, 
and that the Itleasure of' t l ~ e  darnages was the diflercocc between 
what it cost defbndants to purehasc three-fuurtlls itlterest in said 
land and what they 11ad contracted to pay llirn for tho t l~ree-  
fourths interest. 

T h e  defeudants contended : 
1. That the plaintiff by false statements and misreprescnta- 

ticln of fitcta in regard to the land, had indrlced thern to enter 
into the contract with hirn. That they were not bound 1)y i t  
and had the right to purchase within the one linr~dred days 
from the owners. 

2. That they tl tcl purch43e3 only a n  undivitfed tn ~ i e t y  fwm 
M. V. Moore, and the other rnoiety they had pnrchascd from 
the Cowper heirs in Kentucky. 

3. That if defendantd had violated their contract, the plaintiff 
was entitled to recover only nominal damages, or at mast  to 
recover as darnages only soch amorints ae he had paid out in 
his eflort to secure title to said land, and for his time and 
trouble to secure the same. 

4. That i t  was one of those contracts for the valuation of 
which the plaintiff sought to recover damages for the " loss of 
a good bargain," and that this was the only loss sustained by 
plaintiff and therefore he was not entitled to recover. 

T h e  following issues were submitted to the jnry, and re- 
sponded to as stated : 

1. Did the defendants Eaird & Roper by their own acts. 
their agents or attorneys, before the expiration of one hundred  
days from April 13, 1870, put i t  out of the  power of the plain 
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tiR to cornply with his contract to make a good title to three- 
fuurths interest in the  F. B. Sawyer patent. 

T h e  jnry find t11at they did. 
2. Did the plaintiff' I311ff'kin, Iry mi,ircpresen tation, indnce 

thc  defendants Raird R. Roper to enter into the contract made 
with h im on April 13, 1b70  ? 

T h e  jury  find that Ile did not. 
3. Was an estate in fcc simple in the F. B. Saw,ver patent 

on April  13, 1670, i n  &tar3 V. Moore, u tder  tile will of Eliza- 
beth Proctor, or was one half of the patent in Marg V. Moorc 
and the  other half  ii~tcrest in the heirs of' Wills Cowper?  

The jury  find that ol:c 1 1 ~ 1 1 '  interefit Kas owned k,y the Cow- 
per Ileirs. 

4. If the dcfc.ndarlt~, Raird & Roper, did prevent the plain- 
tiff Bnflkin f'rom complying with his contract; and if the 
plaintif Euff'kin did riot induce tbe defendants by mierepre- 
seritation to enter into said contract, milat d a m ~ g e s  has the 
plaintiff' sustained by reamn of his being prevented by defen- 
dants from complgir,g with his contract? 

T h e  jury assess the darnagcs of the plaintiff at  eighteen-hun 
dred dolldrc. 

The  Court charged the jriry, " Tha t  if the   defendant^, by 
their own acts, put  it 011t of' t l ~ e  Ijower of' the  plaintiff' to com- 
ply with his contract and the contract was not induced by the 
mi~representation of' the plai~itiff, the  plaintiff mas entitled to 
recover. Tha t  the defendants ehonld have given the plaintiff' 
one hundred days to perform his contract and the  pur-  
chase by them of any interest in eaid land, greater than 
one-fourth interest, within the one hundred days was a viola- 
tion of the contract and entitled the plaintiff to damages. 

I n  regard to the measure of damages, the Conrt charged the 
ju ry  that the amonnt vf damages to be assessed was a matter 
for thcln. T h e  general rule of law is that wlicre a party sus- 
tains a loss by reason of a breach of contract h e  is, so far as 
money can do it, to be placed in the  Eamc condi ion with 
respect to damages as if the contract had been performed. 
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So in this case, if the jury find the first and second issues 
in Cavor of the plaintiff the measure of his damages may 
be placed at the difference between what it would have cost 
the plaintiff to have prcwred the three fonrlhs interest in the 
land and the pr im the defendants contracted to pay the plain- 
tiff for the t l ireefvurtl~s intereet, thcy might conoider the 
amount it actually cost the defendants as sorue evidence on that 
point. 

T h e  Conrt fnrther cllarg~d the jury that if the plaintiff by 
n~isrepresentativns indnced the defendants to enter into the 
contract, he would not be entitled to rccover ar d that they 
~ h o n l d  find for the defendants. 

The defendants excepted to the charge of hip Honor. 
1. For  that the plaintiff having no interest in the land at  the 

time he contracted to sell cannot maintain this action. His 
only i n t e r e ~ t  was the anticipated profits of a good bargain. 

2. For  that the rule of danuigc s was incorrectly laid down 
by the Conrt,in saying that the jury might ewees the plaintiff 
damages at the difference between what it would have cost him 
to have procured the three-fcjurths interest in the lands and the 
arnuulit the defel~dants contracted to pay him fLr  aid interest. 
That the plaintifl was only entjilcd to n o m i ~ ~ a l  damages. 

Tpon  the finding of the inry the defendants moved tilr a 
new trial. Motion overruled and judgment rendered accord- 
ing to the rerdict. From tliib jndgr~~ent  defendants appealed. 

Oilliam. ti? Pruden ,  for appellants. 
Bus6ee cYs Busbee, contra. 

RODMAN, J. The two writings txecuted b~ the plaintiff 
and by the defendants,  respective;^, formed R single contract, 
by which the plaintiff tvas bound to convey to  the defendants 
a good title to three-fo~~rths  of the Sawyer land within one 
hundred days, and the defendants were b o m d  on receiving 
E U C ~  title to pay the plaintie $3,300. 

Ordinarily, i t  is proper to consider first the right of the 



plaintiff to recover, as unaffected by any supposed defence. 
But in this case it will be convenient first to consider and dis- 
pose of a defence which gocs to the foundation of the contract, 
and, which if it could be maintained, would render any further 
consideration of the case unnecessary. The defendants allege 
that they were inducecl to enter into the contract with the 
plaintiff, through his representation that he owned one-fourth 
of the land, aud codd control the title to an additional half, 
which representation turned oat  to be falge ill both particulars. 
The jury find that the defendants were not iuduced to make 
the contract by misrepresentation. They do not say there was 
no misrepresentation. I t  appears from the complaint that the  
plairltiff claimed to own one fourth of the land when the con- 
tract was made; and also, when the action was brought, which 
fact he says was known to the defendants at  the making of the 
contract. I n  this claim, it seems from the case, he was mis- 
taken, ns Mrs. Moore owned one-half the land, and the Cow- 
per6 the other half. Whether the tnisrepresentation or 
mutnal mistake, as to the plaintiff's estate in the  land, induced 
the defendants to enter into the contract, is matter of law, 
and we are of opinion that taken in connection with the plain- 
tiffs statement to the defendants that he did not own the 
other three-fourths, it was not such a material iudncernent as 
mould require a court of equity to set aside the contract by 
reason of' it. I t  was immaterial to defendants whether the  
plaintiff at  the time of the cont.ract owned any estate in the 
lands or not, provided he perforrncd his contract by buying 
from the actual owners. 

This was evidently the view of the defendants, as when they 
discovered the mistake, as they say they very soon did, they 
gave no notice to the plaintiff of their intentior: to rescind 
the contract, but permitted him to continue to act upon i t  as 
if i t  was in force. This defence, therefore, may be put out of 
view. W e  return now to the consideration of the plaintiff's 
case. Is i t  clear that the conveyance of a good title to three- 
fourtlls of the  land by plaintiff, or a tender of n conveyance, 
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was a condition precedent to the liability of the defendants to 
pay him the sum stipulated for. If a person contracts to do 
a certain entire act, for which he is to receive a certain sum, 
he cannot recover the price as upon a complete performance, 
notwithstanding it was prevented by inevitable accident. Cut- 
ter v. Powell, 1 Smith, L. C., 1, and notes; Appleby v. Zyers, 
E. L. R., 2 C. P.; Young v. Jefreys, 4 Dev..& Bat. 216; 
White v. Brown, 2 Jones, 403 ; Brewer v. Tysor, 3 Jones, 

180; NizelZ v. Burnett, 4 Jones, 249 ; Nibbett v. Herring, 
Id., 262; Dzcla v. Cowles, 7 Jones, 290. 

The complaint, however, is not framed upon the idea that 
the plaintiff is entitled to recover upon the express contract. 
The plaintiff contends that there results from the express 
terms of the contract, a promise by defendants that they will 
do nothing within the one hundred days to prevent plaintiff 
from performing his part of the contract, for the breach of 
which he is entitled to damages. I t  cannot be doubted that 
when a party to a contract (as the defendant in the present 
case) by his fault or wrong, prevents the other from fully per 
forming his part of the contract, the party thus in fault cannot 
be permitted to take advantage of his own wrong and screen 
himself from payment for what has been done under the con- 
tract. 2 Pars. Cont., 523. But the defendants in the prasent 
case do not admit that by their contract they restricted them- 
selves from buying the land in question for any time whatever. 
They argue that it is no more than if they had made a contract 
with plaintiff for the delivery to them of a quantity of corn, 
within a certain time, for a certain price, which would not pro- 
hibit them from offering a higher price for other corn, although 
the incidental effect might be to raise the price, and perhaps 
throw a lose on the plaintiff. W e  think, however, the cases 
are not analagoue, and that there was an implied contract on 
the part of the defendants to do nothing within the hundred 
days to prevent the plaintiff from buying the land. This was 
held in  the case of ilfarshall v. Craig, 1 Bibb. (Ky.,) 379. 
I t  is clear, upon common sense and numerous authorities, that 

19 
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inasmuch as the defendants made i t  in~possible for the plaintiff 
to comply with his contract, they discharged him from it, and 
would not be entitled to recover anything from him by reason 
of his failure to perform. Corn. Dig., condition L., 6. 

W e  think it follows from what has been said that the plain- 
tiif is entitled to recover some damages from the defendants by 
reason of their injurious interference. W e  have found it more 
difficult to say what should be the measure of damages. Thie 
is a question of law, although the jury must apply the rules 
of law to the facts, if they be in dispute. His Honor, the 
Judge below, was of opinion that the plaintiff was entitled to 
recover the difierence between what defendants actcally paid 
for three-fourths of the land, and what they had agreed to pay 
plaintiff for it, thus putting the plaintiflt" in the situation he 
would have been in if, without trouble or other expense, had 
he bought within the hundred days, at the price at which the 
defendants bought. 

Expressions may be found in the text books, to the effect 
that if one party be prevented from performing his contract 
by the act or defanlt of the other, he is in the same condition 
as if he had perforrried it. But an examination of the cases 
(so far as I have been able to examine them) will show, that 
this doctrine applies only : 

1. To protect the party failing to perform from an action by 
the party preventing him. 

2. Perhaps also in casee where the plaintiff has agreed to do 
work or furnish materials which defendant has prevented be- 
ing fully done, and the like cases in which i t  was certain that 
but for the unlawful act or default of the defendant the con- 
tract could have been performe?, and the labor and expense of 
the plaintiff in performing it could be calcnlated from certain 
data, and consequently his profits upon performance, whkh 
may thus not unjustly be made the measure of damages. 
Masterton, v. Mayor of Brooklyn, 7 Hill, (N. Y.) 61 ; Sedg- 
wica on Damages, 223; Bingham v. Riohardson, 1 Winst., 217. 

3. And to cases in which the plaintiff has substantially, al- 
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though not literdly, performed his contract, as in Ashwaft v. 
Allan, 4 Ired., 96. 

whatever may be said of such cases, we think that this rule 
will not apply to a case like the present. I t  is inipossible to 
say with certainty, that the p la in t8  would or could have 
bought the land at the price at which defendants bought it, 
and within the time allowed him ; and also wLat would have 
been his expense and labor in doing so. The owners might 
have refused to sell at all, or refused except at a, price greater 
than the plaintiff was to receive, or might have died before 
selling, in which case the contract by its terms was to have no 
effect. The damages would have to be calculated as under the 
conditions existing at the time of the breach of defendants' 
contract, and the success of the plaintiff at that time was snb- 
ject to contingenciee which did not admit of a certain calcula- 
tion. His anticipated profits mere merely precarious and 
speculative, and it cannot be said with certainty that he has 
sustained any damage beyond the value of his labor and ex- 
pense. To give to the plaintiff the full benefit of the defen- 
dant~ '  purchase, as if made by the plaintig, would be to give 
to him the benefit of the defendants' labor, skill and good for- 
tune without exertion on his part. I t  may be useful too to 
observe what damages the defendants could have recovered of 
the plaintiff in case he had failed to procure a title without the 
excuse of an act of theirs. They colild not have recovered 
the dif3erence between what they were to pay the plaintiff, 
and any greater price which they might afterwards have paid. 
The authorities are that where a vendee has paid nothing, he 
can, in general recover nominal damages only, upon an ina- 
bility in the vendor to make title. Sedgwickon Damages, 183 ; 
Flurean v. Thornhill, 2 W. Bl., 1078 ; Worthington v. War- 
~ington,  8 Man. Gr. & s., 133 ; Hopkins v. Cfraze6rooB, 6 
Barn. & Cres., 31 ; Robinson v. Harmon, 1 Ex., 850 ; Allen v. 
Anderson, 2 Bibb., 415 ; Nichols v. Freeman, 11 Ired., 99, 
does not resemble the case supposed. 

I n  the present case the plaintiff is entitled to rezover for  hi^ 
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labor and expense in endeavoring to perform his contract, as 
upon a quantum meruit. 

Snch w e  think is the rule established by the modern authori- 
ties. 2 Parfi. Con., 523. 

In  Blanche v. Lblbum, S Bing., -, the plaintiff had agreed 
to write a t r ea t i~e  on ancient armor to be published by defeu- 
dants in a serial publication called the Juvenile Li6rary. De- 
fendants were to pay plaintiff $100 for the work. The plain- 
tiff had prepared about one half of his work, and bad incurred 
come expense, when defendant abandoned his serial publica- 
tion, 2nd refused to  receive the treatise of the plaintiff, or to 
pay him any part of tlie compensation. I t  was held that the 
plaintiff was entitled to recover, not the price of the treatise as 
if he had completed it, but upon a quantum meruit for the labor 
he  had done, which the jury had found to be $50. 

Similar in principle to this are the numerous cases which 
hold that where a plaintiff who has been employed for a year, 
at  a yearly sum, has been wrongfully dismissed during the 
year, he cannot recover the whole year's wages, as if he had 
served during the whole year, but only for the service actually 
performed, and in some cases with an addition of damages by 
reason of inability to find other employment. The statement 
doubtingly made in Smith's notes to Cutter v. Powell, that 
perhaps a servant wrongfully dismiseed might wait until the 
end of tho year and recover as upon a constructive service, has 
not been approved in England or in the United States. Good- 
man  v. Pocock, 1 5  Ad. &. Ell., (2 B.,) 576; EIlerton v. Em- 
rnens, 6 Man. Gmn. & Scott, 178, (60 E. 0. L. R.;) Woodly v. 
Bond, 66 N. C.! 397 ; Alges v. Alges, 10 Serg. & Rawle, 235. 
I n  this last case the language of GIBSON, J., is so terse as to 
deserve quoting : 

*'Here the plaintiff below claimed to recover for the whole 
time for wbich he  had been employed, on the ground that an 
act, the performance of which has been prevented by the per- 
son for whose benefit it was to be performed, shall, as to him, 
be taken to have been actudly performed. This holds so far 
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as to give an action on the contract where actual performance 
would otherwise have been a condition precedent,, bnt not to 
create an implied promise to compensate the party as if the 
act were actually performed." See also Perkins v. Rar t ,  11 
Wheat., 237. 

There was an error in the instructions of his Eonor. 

PER CURIAM. Venire de novo. 

E. T. BLUM, Ex'r., v. ISAAC W. ELLIS. 

The Bankrupt law does not divest a lien; but as la11 the property of a 
bankrupt, as well that subject to mortgages and liens, as that which 
is unencumbered, passed to the assignee and is in cu8todb legis, sub- 
ject to priorities and liens, i t  follows that the Bankrupt Court is the 
proper tribunal in  which to administer the remedies for the enforce- 
ment of liens. 

All claimants against the e s t ~ t e  of a bankrupt, are required to prove 
their debts, however evidenced. 

MOTION for leave to issue execution, heard before Cloud, J., 
at Spring Tertn, 1875, FOR~YTIIE Superior Court. 

At May Term, 1870, of FUIXJP!~~: Superior Court, the 
plaintiff's testatrix, Miss M. N. Transon, obtained n judgment 
for $761.75 and cost againrt the defendants, Isaac W. Ellis and 
Holden Smith, on their promissory note, execnted to the tes- 
tatrix of the plaintiff; as sureties for one S. E. Smith. 

A transcript of this judgment was sent to the Clerk of the 
Superior Court of Davic county, on the 12th day of Angust, 
1871, and made a judgment roll of that Court, the defendants 
residing and holding real estate in that county. Both of' the 
defendants at that time had their homesteads laid off, which 
covered their real estate. 
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The testatrix of the defendant died on the 7th day of May, 
1872. On the 30th day of May of that year, the plaititiff 
qualified as her executor ; and on the 23d day of April, 1873, 
he was made a party plaintiff to said judgment on the docket 
in Foreythe county, but not on the judgment roll of the court 
docket in the county of Davie. Since August, 1870, no exe- 
cution has issued on said judgment. 

At  May Term, 1874, of Forsythe Superior Court, the plaintiff 
moved for leave to issue an exeentiori against the defendant, 
Isaac W. Ellis, upon notice duly served upon him, returnable 
to that term, the defendant Holden Smith having prior thereto 
obtained hie certificate of discharge from his debts in the 
Bankrupt Conrt. 

I t  also appeared that Isaac W. Ellis, on the 30th of June, 
1873, obtained his discharge from the Bankrupt Court, and 
that the reversionary interest in the r e d  estate owned by him 
in  the county of Davie, at the date of the judgment aforesaid, 
was re-conveyed to him by his assignee in Bankruptcy, no 
creditors having proved their claims in the Bankrupt Court, 
iinder the order of said Court. 

I t  further appeared that the plaintiff's judgment against the 
eaid Ellis was duly scheduled in the name of M. N. Transon, 
the testatrix, in his Bankrupt petition whicii was filed in the 
Bankrnpt Cowt March 24th, 1873, and that notice was mailed 
by the assignee to M. N. Transon, the testatrix, to Salcm, her 
place of residence, which the executor never received. No 
notice was ever mailed to said executor nor served on him io  
any way whatever. 

The usual publication in the newspaper was made and the 
executor filed an affidavit, in which he stated that he did not 
have any knowledge of the proceedings in Bankruptcy, until 
the defendant Ellis had obtained his certificateof discharge and 
said real estate had been re-conveyed to him by his assignee, 
and it was proved that said judgment had not been paid. 

Upon this statement of facts, the plaintiff insisted that the 
judgment roll of the Superior Court of the county of Davie, 
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created from its date, to wit, August, 18'70, a lien on the real 
estate of Ellis in said county, which was not divested by the 
proceedings in Bankruptcy; and that the plaintiff had the 
right to enforce this lien in the State Court, and moved the 
Court for leave to issue execution to keep alive said judgment. 

The Court refused the motion, and the plaintiff appealed. 

D. El. Starbuel%, for appellant. 
Smith & Strong, contra. 

S~TLE,:J. Congress has power, under the Uonstitntion of 
the United States, to establish uniform laws on the subject of 
bankruptcies, throughout the United States. 

I n  order to make the laws uniform the bankrupt tribunals 
must act independently of State tribunals, and must control 
them in all things pertaining to the bar~krupt and his estate, 
for it would entirely destroy the system, by preventing that 
uniformity which is enjoined by the Constitution, if suitors 
should be permitted, at their pleasure, to withdraw from the 
bankrupt courts into the State tribunals, cases involving any 
of the questions which grow out of the administration of the 
assets of a bankrupt. 

I t  is not denied that Congress could have withdrawn from 
the State Courts all eases pending against a bankrupt at the 
time of the adjudication of his bankruptcy, but for convenience, 
aE it was supposed, this was not done, and the assignee of a 
bankrupt is permitted to prosecute or defend an action in the 
State Courts, either to recover the estate of the bankrupt or to 
ascertain the liabilities and liens upon it. 

The bankrnpt law does not divest a lien, but as all the prop- 
erty of a bankrnpt, as well that subject to mortgages and liens 
as that which is unencnmbered, passes to the assignee, and is 
in  custodia legis, subject of course to priorities and liens, i t  
follows that the bankrupt court is the proper tribunal in which 
to administer the remedies for the enforcement of liens. 

The State Courts, as we have said, may be employed to cof- 
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lect the assets of a bankrupt, and also to ascertain the liens 
which may exist upon such assets, bnt i t  is one thing to ascer- 
tain a lien, and quite another to liquidate it; and if a party can 
liquidate his own liens, through the intervention of State 
Canrts, in the absence of the assignee, who represents the gen- 
eral creditors, there is no protection to other creditors against 
collusion and fraud between the bankrupt and such a claimant ; 
further, the settlement of the estate of a bankrupt may be in- 
definitely postponed by tedious litigation in the State Courts. 

While all subsisting liens are fully protected by the bankrupt 
act, we think, by the true interpretation of that act, all claim- 
ants against the estate of the bankrupt are required to prove 
their debts however evidenced. I f  not so, why, in addition to  
the requirement that the bankrupt shall enter upon his schedule 
all secured debts, &c., does the 22d section of the act require 
the claimant to prove his demand and disclose 'l whether any 
and what securitie~ are held therefx?" The first section con- 
fers jurisdiction npon the bankrupt court to ascertain and li- 
quidate the liens and other specific claims npon the assets of 
the bankrupt. Here  are several courses open, in the bank- 
rupt court, to the secured creditor, but he must adopt some one 
of them ; he will not be permitted to sleep upon his lien until 
everything is closed in the bankrupt court, and then virtually 
nullify the whole thing by proceedings in the State Courts. I f  
he remains outside of the bankrupt court, he does so at  the  
risk of having hie debt barred, and he may also lose the bene- 
fit of his securities. W e  are aware that cases may be found, 
in great abundance, both supporting and opposing the positions 
here assumed. W e  do not feel called upon to cite or comment 
upon them, but feel ourselves a t  liberty, in this conflict of au- 
thority, to adopt what appears to us to be the most reasonable 
interpretation of the bankrupt act, and one which will lead to 
the least confusion in the  admiuistration of the assets of a bank- 
rupt. Indeed when we behold the obscurity in which this 
subject has been involved by the conflicting decisions of dif- 
ferent courts, we are inclined to think that it would have been 
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better, had Congress withheld entirely f roa  State tribunals all 
questions touching the bankrupt, his creditors and his assets. 

W e  give no weight to the suggestion that the plaintiff in 
this case had no notice of the proceedings in bankruptcy, for 
this debt was entered upon the defendant's schedule, and notice 
was sent by mail addressed to the plaintiff's testatrix, and the 
usual publication of notice was made in the newspapers. 

This Court has held in X12a6e & Cb. v. Vayes, 71 N. 0. 
Rep., 109, that the discharge of a bankrupt does bar the claim 
of a creditor who had no knowledge of the filing of the peti- 
tion in bankruptcy, and whose name was not inserted in the - - 
schedule of creditors, and to whom no notice mas mailed, un- 
less the creditor a1Ieges and can show that the omission to give 
notice was the reeult of fraud on the part of the debtor, and 
not the result of forgetfulness, accidentor mistake. 

PER CURIAM. The judgment of the Superior Court is 
clffirrned. 
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THE BOARD O F  CONMISSIONERS of CRAVEN COUNTY a. THE 
BOARD OF COMMISSIONERS of PAMLIUO COUNTY. 

When in the Act establishing a new county, providing for the sppoint- 
ment of Commissioners to adjust the amount of the public debt owing 
by the county from which the new one is formed between the two, 
and assign to the new county its proper proportion of the stock, &c., 
owned by the old, it is enacted, "That should the Commissioners of 
Craven (the old county) neglect or refuse to  turn over to the Commis- 
sioners of Pamlico (the new county) their portion of the stocks in, &c., 
within one year after the demand for such settlement has been made 
by the Commissioners of Pamlico county, then the Commisioners of 
said Pamlico county, and the citizens thereof, shall not be held bound 
t o  Craven county, for any part of said debt contracted as subscrip- 
tion, &c. ; and on the 3d of February, 1873, the Commissioners of 
Pamlico demanded such settlement and transfer, which was not com- 
plied with by Craven county until the 3d February, 1874: Eeld, that 
the Act, containing the foregoing provisions did not intend to make 
the precise time of the essence of the obligation, and that Craven 
county therefore had a right to  recover the amount ascertained and 
agreed upon, and is entitled to a :mandamus, if the same is not paid 
within a reasonable time. 

(The case of Noore v. BaZlard, 69 N. C. Rep. 21, cited and approve&) 

OIVIL ACTION, tried before Seymour, J., at Spring Term, 
1875, LENOIR Superior Court. 

The action was commenced at Spring Term, 1874, of Pam- 
lico Superior Court to recover the sum of thirty-five thousand 
four hundred arjd nineteen dollars and thirty-three cents, 
claimed to be due the plaintiffs by the defendants as the por 
tion of the debt of the county of Craven, assessed to be paid 
by the county of Pamlico, in pursuance of the provisions of 
Chap. 182 Sec. 2 Laws of 1871-72, and also for a malzdamus 
to  enforce the payment of the same. 

Among other defences, the defendants inoisted that the 
plaintiffs had failed to settle within one year after the demand 

csettloment, as provided in said act, and that according to the 
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provisions of the act aforesaid the defendants were discharged 
from all liability on that account. 

Exceptions were taken to the rulings of his Honor upon this 
and other poiuts not pertinent to the tase as decided in this 
Court. 

All other facts necessary to an understanding of the case will 
be found in the opinion of the Court. 

Both the plaintiffs and the defendants appealed. 

R. P. Xehman, for the plaintiffs. 
Smith & Strong, contra. 

RODMAN, J. By the act, chapter 182, of the acts of 1871'-72, 
i t  was provided that a new county, to be called Pamlico, should 
be formed out of portions of Beaufort and Craven counties, 
provided that the voters of the territory, to form the new 
county, shonld approve the act and assume the obligation to 
pay the proportionate part of the new county in the debts of 
Beaufort and Craven counties. The voters of Beaufort rejected 
so ~nuch  of the act as related to them. The voters of that 
part of Craven which was concerned, accepted it, and that 
part alone, is now embraced in the county of Pamlico. The 
name of Beaufbrt county may be henceforth omitted in the 
consideration of this case. 

By chapter 182, section 11, of the acts of 1871-'72, it is 
required that the Commissioners of Pamlico and Craven 
should appoint commissioners to ascertain what part of the 
debt of Craven should be assumed by Pnmlico ; the adjustment 
to be based on the amount of taxable property and polls in 
each county, according to the valuation and enumeration of 
1860, when the debt wae contracted. The act further pro- 
vided, that should the comniissioners of Craven neglect or re- 
fuse to turn over to the Commissioners of Pamlico their por- 
tion of ~tocks in the Atlantic (42 N. C. R. R. Co., or any other 
bonds or stocks held by the coulty of Craven, "within one 
year after $he demand for such settdement has been made by 
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the Commissio~ters qf Pamlico county, then the Commissioners 
of said Pamlico county, and the citizens thereqf, shall not be 
held bound to Craven county for any part of said debt con- 
tracted a8 su6scription to the Atlantic & N. C. R. R." 

On Febrnary 3d, 1873, Pamlico county demanded a settle- 
ment from Craven county ; c~mmissioners were thercnpon ap- 
pointed by the two counties, who reported that Pamlico 
county tihonld be bound for the fifteenth part of the debt of 
Craven, and should receive the same proportion of the stock 
held by Craven in the A. & N. C. B. It. Co. This report wao 
accepted by Pamlico on April 19th, 1673, arid by Craven on 
Febraary 3d, 1874, on which day the Commissioners of Craven 
caused to be transferred ou the books of the Company, two 
hundred shares of the stock aforesaid, to the county of Pam- 
lico. This county, when afterwards informed of the transfer, 
refused to accept it, and contends that, by the terms of the act, 
it is discharged from liability for any portion of the debt of 
Craven, by reason of its failure to make the transfer within a 
year after the demand. 

Thie is the only defence which goes to the merits of the 
whole ca,se. There were some other questions relating to the 
amount and form of the judgment, which will be noticed in 
order. 

I. We consider that it is unnecessary to decide the question, 
which was argued with much earnestness and learning, by the 
respective counsel, whether the year after the demand for a 
settlement expired at midnight on February 2d, or whether 
Craven still had the next day within which to accept of the 
report of the Commissioners, and to make the transfer of stock. 
We are of opinion that the act iu question did not intend to 
make the precise time of the essence of the obligation. Divers 
causes rnay be imagined, which might protract a settlement, 
without any dilatory intent on either part, and no wilful delay 
is imputed to Craven in this case. Analogies may be found in 
the doctrines of Courts on contracts to convey land, and pay 
the price, within a certain time. In  such cages, in general, time is 
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not of the essence of the contract, though it may be made so. In 
t5is case there is no reason why it shonld have been made so. 

The error of the defendant consists in assuming that the act 
of the Legislature created the mutual rights and obligations of 
the parties instead of merely providing a convenier~t rncansfcr 
adjnsting them equitably. 

The law, as to the eflect of a division of a county upon its 
indebtedness, cannot be said to be settled in the United States. 
Expressions may no doubt be found in decided cases which im- 
ply the proposition of the defendant ; but in no case which 1 
have seen have they been necessary to the decision ; and with 
great respect for the courts to whose reports we refer, we think 
such expreslrions were inconsiderate, and that the learned 
judges did not give due attention to the eqnities of the parties 
which existed before any legislation, to the end of defining and 
adjusting them. When a county contracts a debt, the obliga- 
tion must be that it will provide for its payment by taxes upon 
a11 taxable snbjects within its jurisdiction, to the extent of its 
legal powers. When snch debt is created with the consent of 
the State, that is to say, in conformity to law, there is an obli- 
gation implied on the part of the State that i t  will not materi- 
ally and injuriol~sly diminish the fuud which is looked to at 
the time of the contract as the security for its payment. This 
principle rnay not apply, as between the creditors and the 
original or old county,provided, the subjects of taxation left 
in the old county, after the division, still constitute an ample 
fund from which the creditors may enforce payment without 
any greater inconvenience by reason of the division. Jloore v. 
Ballard, 69 N. C., 21. 

As between the taxpayers of the two counties, we know of 
no reason why the general principles of equity which govern 
the relatiolis of joint or common debtors, as between them- 
selves, should not apply, subject to such exceptions as the na- 
ture of the case may require. I t  is of course competent and 
proper for the Legislature to define these equities, and to pro- 
vide for their settlement, and unless a Legislature should in 
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such definition and regulations clearly violate some principle 
of natural equity or justice, or impair the obligation of some 
contract, it would be the duty of the courts to aid and eflectu- 
ate the intent of its legislation. 

Nothing of that sort is alleged i n  this case. W e  are of 
opinion, however, that there were equitiw, amonnting to an 
implied contract, between the two portions of the divided 
county which the Conrte were corupetent to enforce without 
any aid from special legislation to that end. And if it were 
conceded, (as it is not, but the contrary is believed,) that the 
Legislature intended to diecharge Pamlico, as between it and 
the remaining portion of Craven, frorn its obligation to pay a 
just proportion of the zo~rlrnon debt in the event that Craven 
should fail to make a division of the common property by a 
certain day, such discharge would impair the obligation of the 
implied contract between the tax payers of the two present 
counties represented by their respective Commissioners, and 
woold he void. Even if Craven had refused to assign to 
Pamlico its portion of stocks, its obligation to do so could have 
been enforced. I n  using the term " common property," we do 
not mean to include in it the court house! jail, &c., as all the 
cases hold that in the absence of a legislative provision, these 
belong to the county in which they are locally situate. The 
county of Craven is entitled to a judgment for the amount of 
the debt which it has paid since the division, according to its 
demand, subject to the set-off claimed, which is conceded to be 
just; and is also entitled to a mandamus to the Commissioners 
of Pamlico, reqniring them to pay such snm out of any moneys 
in the county treasury not needed for other county purposes, 
and to pay the residue by a levy of taxes as soon as conve- 
niently may be done. 

11. Craven is also entitled to a jndgment thab Pamlico is 
liable to pay the holders of the bonds of Craven, issued for 
the benefit of the railroad, its proportion as ascertained by the 
report of the principal and interest thereof, accrued, due and 
payable since the last payment by Craven, on behalf of Pam- 
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lico, or to become payable hereafter; and in case payment of 
such dues shall not be duly made by Pamlico, then Craven 
will be at liberty to more from time to titne i n  the Superior 
Court in which this action may be pending, for a mandamus 
requiring the Commissioners of Patnlico to pay their propor- 
tion of such interest and principal, or in due titne, by a Iecy 
of taxes, to provide for the pa-yment of the same. 

I t  is unneessary to go into further detail in this opinion. A 
judgment will be drawn in conformity with it, and the case is 
remanded to the Snperiur Court, to be further proceeded in in 
conformity to this judgment. 

Let this opinion be certified. 

PER CURIAM. Jndgment accordingly. 

ANN L. SMITH v. THE CITY O F  NEWBERN. 

The Superior Court has no power, under section 133, C. C. P., to  set 
aside a judgment once rendered, upon the motion of a stranger to  t h e  
original cause, and t o  order such stranger to be made a party thereto. 

When a case is at an end - judgment, and money paid into oEce, 
there can be no motion in the cause, even if the matter thereof be ger- 
main to the case. 

(McBride v. Patterson, at  this term, cited and approved.) 

This was a MOTION to set aside a judgment affirmed in the 
$upreme Court, January Term, 1874, (70 N. 0. Rep., 14,) and 
also to make one Francis A. Dey a party to the action, and to 
restrain the plaintiff from further proceedings, &c., heard a t  
the Spring Term, 1875, of CRAVEN Superior Court, before his 
Honor, Judge Seymour. 

Upon the hearing below the following facts were found: 
Smith & Dey were partners in  trade a t  Newbern, N. 0. 
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In  June, 1866, Dey removed to Newark, N. J., where he has 
ever since resided. The last work performed by them as part- 
ners was the building of a market-honse in Newbern, finished 
in the early part. of the year 1866, for which service the voucher 
for $930.38 was issued, and upon which the plaintiff, as adrnin- 
istratrix of her hnsband, obtained a judgment against the 
city. 

Smith & Dey were in business a little over a year, and since 
his departure, Dey has never returned to the State. Before 
leaving, Dey sold to Smith all the tools, &c., belonging to the 
concern. Smith continnod to reside in Newbern, where he 
died in March, 1869, and the plaintiff in this action, adminis- 
tered on his estate. 

John L. Smith, the partner, was in possession of the voucher 
when he died, and i t  had never been assigned to the plaintie, 
Ann, by Dey, the snrviving partner; nor had there ever been 
any formal dissolution of the copartnership. 

The voucher alluded to had no market value in 1866, having 
been issued in January, 1866, by the Provisional Government ; 
i t  was not recognized by subsequent boards until after the decis- 
ion of this Court in Boyle v. The City of New6errt. 

The firm of Bmith & Dey were indebted to Dey & Sons for 
money and goods furnished them in 1865, and for which in- 
debtedness two several drafts were drawn, in 1867, by Smith, 
in the name of the firm of Smith & Dey. F. A. Dey, of the 
firm of Smith & Dey, was also at the time a member of the 
firm of Smith & Sons. 

Upon the hearing his Honor found, as facts, that there had 
been no transfer of the voucher to Ann L. Smith, the plaintifl, 
and that the same, at the commencement of this action was, 
and is still the property of Smith & Dey; and thereupon 
adjudged : 
(1.) That the motion to set aside the judgment be denied. 
(2.) That the petitioner, Francis A. Dey, be made a party 

plain tiff. 
(3.) That a reference be had to the Clerk of the Superior 
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Court, to ascertain and report the indebtedness of the said 
firm of Smith & Dey ; and that upon such reference, the evi- 
dence of said Francis A. Dey, taken before the Judge of this 
Conrt at Chambers, (counsel for all parties being present,) be 
read and considered. 

(4.) That the fund now on deposit in the National Bank of 
Newbern, retnain as heretofore, until the further order of this 
Court. 

(5.) That upon the coming in of the report of said Clerk, 
the said fund be dlstrihuted as follows: 

First.  To the creditors (if any) of the said firm of Smith 
& Dey, according to law ; 

Second. If there be no such creditors, or if there be snch, 
the snrplns, if any, then to be divided between the surviving 
partner, Francis A. Dey, of the firm of Smith & Dey, and 
Ann L. Smith, the administratrix of John L. Smith, deceased, 
after paying all costs of suit. 

From this judgment plamtiff appealed. 

Lehman, for appellant, submitted the following brief : 

The qaestion is, whether the Court can after the lapse of two 
years from the rendition of judgmert, on motion of a stranger, 
add the name of a person as co-plaintiff who is neither a party 
or privy to the action ? 

I t  is conceded t l~at  the judgment in favor of plaintiff was 
taken according to the dne course of a Conrt of competent 
jurisdiction and is in all respects regular. I t  is the final deter- 
mination of the rights of the parties. 0. C. P. eec. 216. The 
title' has been adjudged to be in the plaintiff. When issue had 
been once taken and found, and judgment rendered, it is con- 
clusive between parties and privies. 2 Cowen's & Hill's notee 
to Phil. Ev. 804 to:810, 971 ; 2 Smith's L. cages tit. Estoppel. 
Duchess qf liTingston'6 case. 

A void judgment only, can be collaterally impeached. Eervey 
& C'o. v. EdYILwnds, 68 N. 0. Rep. 243. The debt on which the 

20 
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judgment is founded is admitted to be bona $de. The Court, 
after issue is reg111arly concluded, have no right to deprive 
ths plaintiff of the starldpoint slie has gained, by re-opening 
issnes. Isler v. B ~ o u r n  c# Cox, 67 N. C. Rep. 175. 

The defendant alone, upon allegations that the judgment 
was obtained by frand, could make a motion in the cause to 
relieve it. Chiids eet. al., v. Ba r t i n ,  69 N, C. Rep. 126. The 
judgment, if erroneoue, must be impeached by a separate action 
for that purpose, nnd nut isy a motion in the canse at the 
instance of a stranger. 

The amendment of the record, by adding the name of Dey, 
in effect divests the title c.f the plaintiff, and enables him to 
defeat the plaintiff's rights withont giving her a day i n  Court. 
The power of amendment nnder see. 132, C. C. P. cannot be 
exorcised to the prejudice of parties who have acquired rights, 
withont dne notice. Williams et. al., v. iSharpe, 70 N. C. Rep. 
582; Williams v. Ilouston, 71 N. C. Rep. 163 ; Philipse v. 
Higdon. Busbee 380. It cannot be made at the instance of a per- 
not a party to the record. Davidaon v. Cowan, 1 Dev. 304. 
When a final judgment is affirmed by the Supreme Conrt, the 
Superior Court had no power to set it aside. hler v. Brown, 69 
N. C. Rep. 125 ; by parity of reason it had no power to amend. 

The surviving partner had neglected to assert his rights and 
removed from the State ; his whereabouts were unknown-it 
was the duty of plaintiff nniler the circumstances to collect 
the debt. Drake v. Blount, -2 Dev. Eq. 353. The fact that 
snit was brought in her own name doe6 not aEect it. The 
presumption is that Smith transferred it to plaintiff. 

If the voucher mas not assigned to Smith, it mas left with 
him as the selling partner ; and the retiring partner left i t  at 
his own risk, discharged from all liens of co-partners or credi- 
tors. Allison v. Bavidson, 2 Uev. Eq. 79 ; 3lcCidloch v. 
Bashiel, 1 A. S. C. 589. 

The representative of a deceased partner is equally liable 
with surviving partner for partnership debts. Revised Code 
178, sec's. 84, 85. This fund is in Court. The representative 
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of a deceased partner is a tenant in common with s~lrvivir~g 
partner of all property ill possession, and the rnoment a joint 
chose is reduced to possession, the right of the representative 
attaches. Ja ra i s  v. Ilyer, et. at., 4 Dev. 369. 

This is sr~bstnntiall~ a proceeding for an account, and that 
plaintiff be tlec!aretl a trustee for the creditors of the firm. S!le 
is entitled to a day in Court to make a defence. 

The Statute of L~mitlttions is a bar to this claim. Dey 
waited at least eight years-lie delayed more than four years 
after Smith's death, nor does lie show any excuse for the delay. 
Clemmons v. l7aughton, 70 N. C. Rep. 534. 

A court of equity acts by analogy, to the Statute of Limita- 
tion at law. Knox: v. Gye, 4 English Reports (Moaks notes) 
44. The Conrt say where there is a remedy at law, and a 
correspundent rcrnedy in equity supplementing tlmt of the 
common law, and the legal remedy is snbject by statute to a 
limit in point of time, a Court of Equity in affording the cor- 
respondent remedy will act by analogy to the statute, and im- 
pose on the remedy it  affords, the same limit as to time. 

In Tatam v. IC.'illiun?s, 3 Hare, 847, vice Chancellor WIGRAM 
dismissed a bill filed by a surviving partner ngainst the execu- 
tor of a deceased partner wllo had died 13 years before suit on 
the ground of lapse of time, and he added that a court of 
equity will not after six years (Statute 21 Jac,  which limited 
actions of account to 6 years) acquiescence, unexplained by 
circumstailces or countervailed by acknowledgment, decree an 
account between a s~irviving partner and the estate of a ilc- 
ceased partner." 

The drafts taken and accepted b,y Dey & Sons, operated on 
the previous debt by way of accord and satisfaction. The 
transaction was per se a payment, or at least a substitution of 
the drafts for what mas due arid owing to Dey & Sons, and 
the necessary implication is that they were given in full settle- 
ment of this voucher as well as for other propwty sold to 
Smith. Dey admits that he eold hirn the implements. 

His  Honor'a findings are not warranted by the facts. Smith 
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as a partner had the power, from the time that Dey left in 
June  1866, till his death in March 1869, to eel1 or assign the 
vouclier to the plaintiff. The presumption is, that the plain- 
tiff had thc legal title from the fict of possession, indepen- 
dently of her title by jndgmert,-this presurrlption is not re- 
bntted. 

P E A ~ O N ,  C. J. There is no precedent to support the motion 
to set ac-ide the judgment, at the instance of Dq. Possibly 
the  city of Newbern, t~pon the disclosure of tlic fact, that Dey 
was the surviving partner rnight (for the purpose of delay) 
have maintained a writ of' error, for matter of,fact But the 
.idea that Dey can have the jndgrnent set aside, 80 as to have 
himself ~obstituted as plairitifl', arid the judgtncrit against the 
,city of Newbern reinstated i n  his name as surviving partner, 
has no reason or antl?ority to support it. 

Concurring with liis IIonor on this point, we differ in re- 
spect to the orders, tnaking Dey a party plaintiff, and direct- 
i r ~ g  an account of the indebtcdness of tlie firm of hmi t l~  & Dey, 
so as to have a settlement of the firm, upon a rnotioc in the 
case of #&th v. Cit~l of  Newbenz. His Honor erred in mak- 
ing these orders, and carried the practice of " motions in t l ~ e  
canso" farther that1 is warranted by the cases. 

In McBryde v. Pattmson, at this term, it is said: ' b  The 
Code of Civil Procedure, in effect, requires or a t  least strongly 
recommends, all matters of controversy, growing out of tile 
same transaction, or concerning the same subject, between all 
parties having an intcrest therein, to be disposed of in osze ac- 
tion. This mode of procedure answers a good purpose, in the 
general, by saving costs, and preventing the necessity of re- 
sorting to more than one C'ourt; bat in  particular casee, (of 
which the one now under corisideration is a notable instance,) 
it produces so much confnsion and complication as to almost 
put it out of the power of any one Court to deal wit11 tlie 
case." 

There, the conqdications accuniulated in the progress of the 
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case. But here, the case is at an end-jndgment ; money paid 
into office. So there can be no motion in the cause, even if 
the matter thereof was gertnain to the case. But here, i t  is 
tnerely a controversy as to the settlement of the firm of Srnitli 
& Dey. 

His  Honor cjngllt to hilve left that matter to be disposed of 
by an action of accorlrlt by Dey, surviving partner, against 
Mrs. Smith, the administratrix of the deceased partner, in 
which action the plaintiff might have rt restraining order to 
protect the fund, that is, the money paid into office on the 
judgment, Srnith v. City qf Newbern, until the account of t l ~ c  
firm was taken and the manner of distribution fixed. 

I t  is not necesaar,y to notice tile other orders made by his 
Honor, in anticipation of the report of the Clerk. It is the 
practice to let such matters fall under the entry, 'bretained for 
further directions." 

There is error. 

PER CURIAX Judgment below reversed, and jntlgn~ent 
dismissing the motion, &c., at Dey's cost. 
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T4 ILLIAM T. BLACK WELL v. WESLEY A. WRIGHT. 

Every mnnufectnrer hns the unquestionable right to  distinguish the 
goods that he manufactures and sells, by a peculiar label, symbol or 
trnde mark, and no other person has a right to adopt his label or trade 
mark, or one so like his ns to lend the public to  suppose the article to 
whicli i t  is affixed, is the mnnufncture of the inventor. But before 
the owiier of the trade niarli can invoke the power of the Courts to 
prevent Rn infringement thereof, he must show n clear legal title to 
the trnde mnrk, and a plain violation of it. 

If it  nppear that the trade mnrk, alleged to be nn imitation, though in 
some respect reseml~ling that of the plaintiff, would not probably 
deceive the ordinary mass of purchasers, an injunction will not be 
granted. 

CIVIL ACTION, tried before fielv-, J;, at  Fall Term,  1874, ALA- 
NANCE Superior Court. 

T h e  nctior~ mas originally beglln in tile connty of Orange, 
and upon affidavit of the defendant retnoved to the  county of 
Alamance. T h e  plaintiff alleged : Tha t  he is a rnannhcturer 
of m u k i n g  tobacco a t  Dnrharn, and as S I I C ' ~  has owfled and 
lised since the month of' April ,  1870, a trade mark, in order to 
d is t i i?pis!~  the smolrirlg tobacco made by liim from other such 
tobacco. T h e  trade Inark so used by 'h im,  containing tile 
words, " Genoine D n r l ~ a m  (Tradc Mark) S~nvlr ing Tobacco, 
Manuf'actnred or~ly by W illinm T. Ulaclrwell, (successor to 3. 
R. Green c% Co.,) Dnrll im, N. C.," was annexed as a part of 
the complaint, arid is fully set out and described in the opinion 
of the  Courc 

T h e  plaintiff farther alleged that the trade mark was pur- 
~ 1 1 ~ a ~ d  by him of J. It. Green, now deceased. k'rom the skill 
dibplaged by the plain tiff'wnd his predecessor in manufacturing 
said tobacco distingnished by said trade mark, a large and 
profitable business has grown I I ~  i n  the h a t ~ d s  of the plaintiff. 
Tho  del'endant has infringed upon the  rights of the plaintifl 
by n i ~ B i n g  ant1 using a trade mark substantially the  same as 
t h a ~  of the plaintiff aud by enconragiog others to do likewise. 
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I n  this may the defkndant has caused great irljury to the 
plaintiff, not only by sellir~g ail inferior article of tobacco as 
and for genuine Durham smoking tobacco, bnt also by taking 
possession of a part of the market for such tobacco, and so 
cutting short the sales thereof by the plaintiff. 

For  a secvnd cause of action, the plaintiff' alleged that the 
defendant well knowing the preniises and i n t e n d i ~ ~ g  to injure 
the plaintiff and to cause the public to believe that the plain- 
tiff's above said daim to s~rch trade mark was unfounded, as 
this plaintiff is inforn~ed and believes, has ~naliciously pnb- 
lisl~ed and declared in this and scveral other States, that the 
exclusive clairn of thc p1ni:ltiff to sell L L  Genuine Durham 
Smoking Tobacco " was nnfounded ; and has threatened to 
prosecnte persons,agents and consignees of the plaintiff in case 
they should sell tobacco insrlwd with thc above said trade mark 
That great pecuniary damage has thereby been occasioned to 
the plaintiff. The  plairitifl therefore demanded jndgment for 
five tlionsand dollars damages, and for an injunction against 
the defendant using snch trade mark or one substantially the 
same, as well a s  against his slandering the title of the plaintifT" 

The defend~nt  denaurred to the complaint on the ground 
that it dses not state fi~!lcts snficient to constitute a cause of 
action : 

1. I n  that i t  does not allege that the plaintiff has a t  any 
time purchased the intercst of the perbons composing the com- 
pany with J. R. Green, or was at  :my time a partner with J. 
R .  Green, and has entitled h i m ~ l f  as a successor to J. R. 
Green & Co. to the sole nlanufwture of " Genuine Durham 
Smoking Tobacco ;" 

2. That  the said cor~1pl:tint does not state facts suacient  to 
show that the exclusive claim of the plaintiff to sell " Genuine 
Durham Smoking Tobacco" is well founded, and that the de- 
fendant has slanderec! the title of the plaintiff in stating the 
fact that the plaintiff did not possess si~cli exclusive clairn. 

The case coming on to be heard upon the demurrer, it was 
adjudged by the Court that the demurrer be o~ersuled,  and 
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that the defendant, his agents and employees be particcilarly 
enjoined and restrained from wing the trade mark which is 
alleged in the plain tiff"s complaint to have been used by the 
defendant, or any trade mark substantially the same as that of 
the plaintiff, or the trade mark alleged in tbe complaint to 
have bcen used by the defendant, and also that the defendant, 
his agents, servants and employees be particularly enjoined 
from slandering the title of said plaintiff to his said trade mark 
as set forth in his compl$ut. 

I t  was also ordered that W. A. Albright, Clerk of Alamance 
Superior Court, be appointed a Uommissioner to state an 
account of the profits which the defenda~t  has made by the 
use of said trade mark, and that the plaintiff recover cost of 
this action. 

From this judgment the defendant appealed. All other 
facts necessary to an understanding of the case, as decided 
here, are stated in the opinion of the Court. 

Jones & Jones and J. W. Graham, for appellant. 
Merrimon, Fuller  & Ashe, contra. 

EYNUM, J. Unless the inventor is pro~ected by B patent 
obtained out of the Patent OEce of the United States, he has 
no exclusive rigllt to make and vend his own invention, but 
any other person has the right to make and vend the same 
article, or one precisely like it. But he has no right to rnanu- 
facture and sell it as the article made by the inveutor, Every 
manufacturer has the unquestionable right to distingnish the 
goods that he manufactures and sells by a peculiar tuark or de- 
vice, so that they may be known as his in the market, and he 
mjy thus secure the profits which their superior reputation as 
his may be the rneans of gaining. If, therefore, the inventor 
or manufacturer adopts a label, symbol or trade mark, to dis- 
tinguish the article he thus manufactures and sells, no other 
person has the right to adopt his label or trade mark, or one 
so like his a8 to induce the public to suppose the article to 
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which it is affixed, is the manufacture of the inventor. This 
rule is grounded upon a two-fold reason : lst ,  that the public 
may be protected from being imposed npon by a spurions or 
inferior article, as an imitation or connterfeit almost always is ;  
and 2d, that the inventor may have the exclusive benefit of the 
reputation which his skill has given to the article made by hirn. 
When one, therefore, adopts a symbol or device, and a6xes  it 
to the goods he thus manofactnres and puts npon the market, 
the  law will throw its protection around the trade mark thus 
aflixed, as his property and a thing of value. And it would 
seem to be immaterial whether an infringing trade mark is 
adopted by fraud or mistake, for the injnry is the same. When 
an article, not of his manufactnre, is sold with the mark or de- 
vice affixed, which he has adopted to distinguish his own 
goods, a damage results to him. His  label indicates to hiscus- 
torners that the article is made or sold by him, or by his au- 
thority, and he will be protected against any who attempts to 
pirate upon the good will of his friends or cnstorners by tising 
such sign withont his an th~r i t~y .  American Trade Mark cases, 
148, 72, 87. 

Bat before the owner of a trade mark can thns call upon the 
Courts, he must show not onlg that he has a clear legal right 
to the trade mark, bnt that there has been a plain violation of 
i t  ; and where a violation is alleged, the true enquiry is, 
whether ttie mark sf the defendant is so assirdated to that of 
the plaintiff as to deceive purchasers. And it will make no 
difference whether the party designed to mislead the public or 
whether the symbol adopted was calculated to decei-~e. Rut 
if it appear that the trade mark alleged to be imitated, though 
resembling the complainant's in some respects, would not prob- 
ably deceive the ordinary rnass of purchasers, au injunction 
will not be granted. An imitation is colorable, and will be 
enjoined, which requires a careful inspection to distingaish its 
mark and appearance from that of the manufacture imitated. 
Apply these general principles to our case. 

T h e  plaintiff alleges that he is a manufacturer of smoking 
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tobacco, at  Durham, North Carolina, and as such has owned 
and used a trade mark to distingnish his from other smoking 
tobacco ; that the trade mark, so used by him, is aa follows: 
";Genuine Durham Srr~oking Tobacco, mannfactured only by 
W. T. Rlackwell, (snccessor to J. R. Green & Co.,) Durham, 
N. C.," with the picture of a bull in the centre of the label, 
over which are the words (" trade mark "). H e  alleges that 
the dcfendaut has infringed upon thie, his trade mark, bg 
adopting and nsing one substantially the same, whereby lie is 
enabled to sell an inferior article of smoking tobacco, as and 
for the plaintiff's genuine article, and has thns encroached 
npon and injured hie custom. H e  then proceeds to set ont 
and describe the assitnilating trade mark of the defendant, to- 
wit, that it is " on glazed paper of the ~ a n ~ e  color and general 
appcarance with that of the plaintiff;" and that the words, 
" the original Durham smoking tobacco," are printed thereon, 
and on the said label are the words, " mannfactured by W. A. 
Wright," above which words is the head of sorne bovine ani- 
mal, -which the plaintiif' alleges to be a Durham bull. The 
Tlie labels containing these trade marks of both parties, are 
attached as a part of the case. 

W e  are unable to see from the pleadings, or upon inspec- 
tion of these labels, how or wherein the trade mark of the 
plaintiff is itjfringed upon, by that of the defendant. The 
plaintiff does not allege i n  his complai~lt that the color and 
appearance of the paper label is any part of' his trade mark, 
and had he done so, i t  is far from clear that one can have a 
trade mark in a color or general appearance of paper, a tlling 
in urriversal use. Nor can the ~vord "D~lrharn," the name of 
the town where both parties are doing bosiness, be exclu- 
sively appropriated as a trade mark. T h e  word 'l genuine " 
is unlike the word ' L  original," used by the defendant, and the 
words " smoking tobacco," a thing in general use by that name, 
of course is not pretended to be the subject of appropriation. 
T h e  names of the ~i~anufacturers printed on the labels are eu- 
tirely unlike, and the fignre of an entire animal upon the label 
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of the  plaintiff, and of the head only, of an animal upon that  of 
the  defendant, so far from misleading by the  similarity, wonid 
rather tend tr, distinguish the  one from the other. Certainly, 
in connection with tlie many other dissimilarities of the two 
labels, the  head of an ox or bull cannot be held to be a col 
orable imitation of the  t rade  mark of the plairltiff'. So, after 
thus examining the  several parts, composing these trade marks 
in detail, if we put  the part6 together arid examiue each trade 
mark  as a whole, what colorable or descriptive assimilation is 
there, between the  words L'genuine Durham (trade mark) 
smoking tobacco; rnanufictnrcd only by W. T. Black~vell, 
(successor to J .  It. Green & Co.,") and the " origir:al Durham 
smoking tobacco rnanofietnred by W. A. Wright"? Those 
who purchase by a trade nlark, of course m w t  exe~n ine  it, and 
as soon as that  is done in our case, there is no ground iba being 
misled. W e  must assume that dealers and consumers of such 
a commodity have ordinary intelligence and adopt ordinnry 
precaution against in~position and fraud. 7'0 adopt a different 
rule, would be productive of the greatest cunfusion and mis- 
chief in an age remarkable beyond all that  has preceded it,for 
the  rnultiylicatiorl of its inventions and discovclies acd the  in- 
finitely diver~ified forms of its trades ar!d manuf'acture~. 

T o  our  mind the  plaintiff' does not disclose a cam which en- 
titles him to injnnctive relief or  to an action for damages. 
T h e  tern] " original Durham brnoking tobawo " seer118 a fair 
set o f  to "gennine Dnrliani smoking tobacco ;" neitller term 
so mnch indicating any peculiar excellence of the stuff, as a 
usual trick of trade, by which competitors in business c ry  up 
their own wares or  cry down their rivals. 

There is errar. T h e  demorrcr is enstailred a r ~ d  the action 
dismissed. 

PER CURIAM. Judgtnent reversed. 
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THE N. C. R. R. COMPANY I .  SWEPBON et al. 

THE N. C. R. R. COMPANY v. GEO. W. SWEPSON and others. 

After a cause (under our former Equity practice) has been set for hear- 
ing in the Court below and transferred to  the Supreme Court on ap- 
peal, and the rights and liabilities of the parties have been there de- 
clared, and the cause remanded to be proceeded in, in accordance 
with the opinion and decree of the Supreme Court: It i s  error for the 
Court below to set aside the order setting the cause for hearing, and 
to give the defendant leave to take additional testimony. 

(The case of Renzien'a Ewcutors v. Lenoir et ul., 4 Hawks 403, cited, dis- 
tinguished from this, and approved.) 

MOTION in the canse, heard before Benry, J., at Fall Term, 
1874, WAKE S~iperior Court. 

This case is fd ly  reported in 71 N. C. Rep., 350. All other 
facts necessary to an understandi:!g of the case, are stated in 
the opinion of the Court at this term. 

His Honor allowed the motion and the plaintiffs appealed. 

iKoore & Gatling, for appellants. 
Merrtmon, Fuller & Ashe, contra. Cited Ashe v. Jfoore, 

2 Murphy, 383 ; Aut& v. Clarke, 70 N. C. Rep., 458, and 
Simonton v. Lanier, 71 N. C. Rgp., 498. 

EYNUM, J. This was a suit in equity, began under the old 
sjstern, and was set for hearing at the Fall Term, 1870, of 
Wake Sapcriur Court, and was heard at the Spring Term, 
1874. Upon an appeal of' the plaintif& from the judgment 
rendered below, the case was heard in this Court, at the June 
Term, 1874, and is reported in 71 N. C. Rep. 359. This Court 
then declared the rights of the plaiotiE and the liabi!ity of the 
defendants, npon the merits ; arid the cause was remanded to 
the Superior Conrt to the end that it proceed in accordance 
with the opinion and decree of this Conrt. Upon this being 
certified, i t  became the duty of the Court below, in obedience 
to the decree, to assess the value of the twenty-three bonds 
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THE N. C. R. R. COMPANY 71. SWEPSON et al. 

which had been converted by the  defendants, and to give 
jndgmerit therefor. 

But i ~ ~ s t e d  of this, when t l ~ c  came was rclnartdcd, a ~rlotiun 
was made by the  de f~ndan t ,  S\repson, and t l ~ e  S~lytcrior Court, 
in corrlpliance thcrewill~, set aside the order of tlrc Conrt made 
a t  Fall  Term,  1810, sett irg the CREC fbr hearing, ant1 also g r ? \ ~  
t he  defendants leave to take other tcstiniony. 

The judgment of the Supreme Court  was thus nut only xr- 
rested in its exec~ltion, hlit, in cfect, a new trial is granted tjy 
the  strbordinatc Uonrt, in the face of the opiniun a n d  clecrce of 
this Conrt, in tllis very cause. Of courw, no improper ul)ject 
was intended, but that such a practice is allowable, cannot be 
entertained for a moinent. Whi le  the  cwuee was pending in 
t h e  Co~r r t  below, arrd prior to the appeal and j n d g m t ~ r ~ t  in this 
Court, i t  was conlpetcnt, in ,z proper case, for that Court to set 
aside an  order, putt ing down the  case for hearing. B u t  after :l 
party has taken his cl~anccs and had an adverse deci-ion, i t  is 
against every principle upon v hich the  laws are  administered 
in Courts c,f juttice, that lie should be allowed, Ly such a sub- 
terfuge as this, to ni~llifj.  and tlcfeat the  judgment of the Cur;rt 
of last resort. None c d  the cases cited by the  defendants s u ~ -  
tain their motion. The  strongest is that of' Benzien's execu- 
tors v. Lenoir et al., 4 Hawks, 403. B u t  that  case has no ap- 
plication, because there the dtcrees sought to be reviewed were 
held to he, not decrees ctf the Supreme, bnt uf the  Superior 
Court, and as such tliey wele r e  examinable, by bill or petition, 
i n  the Superior Coiirt. The  direct purpose of the motion made 
in the  Court below, in our case, was to obtain a r e  hearing i n  
tha t  Court of a case tried in the Snpreme Court and disposed 
of by b judgment then rendered, and to deprive the plaintiff 
of the  fruits of the recovery. It is t he  d i ~ t y  of the  bubordi- 
nate Conrts not to defeat, h t  tc, obey and carry o u t  the  decrees 
of the  appellate Court. 

There  is error. 

Judgment  reversed. 
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---- 
W A I ~  11. TIIE CITY OF NEWIIEBN. 

AMOS WAIIE 1). TIIE CITY O F  NlEWnEltN 

Altllough section 133, C. C. P., in terms, applies only to n Judge of the 
Superior Conrt, the spirit and ccluity of its provisions cqu:~lly extend 
to  this Court; and tlrc snmc power rc:jitlcs: herc to relieve from a judg- 
ment talien against a p:rrty tlrrough "mistake, inadvertence surprise 
or clccus:rblc neglect." And wherc i t  Pppears t l ~ a t  the I~ond, on an 
uppeal to the Suprcrne Conrt, WAY not filed in tho time prescril)cd by 
law, t h r o ~ ~ g l i  ~ n i h l i c  and cxcusnl~lc ncglcct on tho part of the n p -  
pellnnt, the jutlgmcat rcnclercd herc will be vacated. 

(The c a w  of the .lid I i h d  Co. v. Vii~soiz, 8 Jones 119; Grid v. firnon, 
66 IT. C. Rep. 76;  nnd Love v. 1hinmissioners (4 Cl~rctlum, citcd and 
approved.) 

PF,TWION by defendant to re-henr this case, dismissed at the 
last term of this U0~1i-t fi)r the reason that an appeal bond had 
riot been filed wjtliin the  time prescribed by law. 

The facts are fully stated i n  t!ie opinion of Justice BYNUM. 

Smith & Strong :ind Ilmcyhto~~., fur petitioner. 
Green and li'ou~le, contra. 

BYNUN, J .  At the last term of this Court, 72 N. C. Rep., 
498, the appeal in this case was, on motion, dismissed, because 
tile undertakitig reqriired upon appeal, had not been filed with- 
i n  the ten days from the rendition of judgment, as prescribed 
Ly the Code, secs. 203 et seq., and no legal excuse for the omis- 
sion to file the bond, was made to appear. A s  a snfficient ex- 
cuse might have existed, leave was given td the appellant, upon 
laying a proper fo~zndation therefor, to move the Court, there- 
after, for s cehorari to bring np the case for review as on ap- 
peal. That motion is now made upon afiidavits wllich are met 
by connter-affidavits. Most of' these affidavits are irrelevant, 
because they relate o d y  to the matters which delayed the per- 
fecting the appeal in other respects, than the filing the under- 
taking. Those most material to the very point,,are the affida- 
vits of James Campbell and A. S. Seymour, Esqe. From 
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these we ascertain the following facts: That Campbell was 
Mayor of the defendant City of Xewbern, and rcprcsentir~g it 
in  this action. That Mr. Seymour was tbe city attorney, and 
was entrnsted with the conduct of the cause, and relied npon 
by the Mayor to do, or have done, all things necessary to 
the management, of the case to its ultimate tei mination. That 

on appeal, or ir~form him that it was reqnired, and that as soon 
as he nnderatood that it was required, he immediately filed the 
Ijond, baving at  no tirlle any intention of abandoning the ap- 
peal, and believing that the rnerits mere with the city ; 'that 
Mr. Seyrnonr was laboring under the belief that  he had in- 
formed the Mayor that the bond had to be filed, ~ l ~ i c h  belief 
was erroneons, as Mr. Campbell swears. These facts bring 
this case clearly within the principle of the Ba i l road  Co. v. 
Tinson, 8 Jones, 119. There a railroad president gave in- 

strnctions to a station agent to attend the trial of a snit against 
the company, and in case of a recovery against it, to appeal ; 
but the agent, through ignorance, failed to give an appeal 
bond. This was held to be not such laches on the part of the 
president as to deprive the company of the right to a recordari. 
T o  the same effect is Griel v. Vernon, 65 N. e'. Rep., 76. 
There a judgment was taken by default for want of a plea, be- 
cause the attorney who was employed to enter the plea, neg- 

, 1 ute sur- lected to do so, and the facts fouud were lleld to con~t ' t  
prise or excnsahle negligence. 

Althongh 0. C. P., see. 133, in  terms, applies only to a J u d g s  
of the Superior Court, the ~ p i r i t  and equity of its provisions 
extend equally to this Court, and the satne power resides here 
to relieve from a judgment taken against a party through 
:' mistake, inadvertence, surprise or excusable negligence." 
The  fkcts of this case now appearing, show that the appeal 
bond was not filed in the time prescribed by law, through mis- 
take and excusable neglect @I the part of the de'endaut. 

A s  the provisions of 0. C. P., prescribirlg the rules for per- 
fecting an appeal and the time within which i t  ~ n u e t  be done, 
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have been explained and interpreted in the former decision of 
this case, 72 N. C. Rep., 498, the Court will hereafter enforce 
them, without any departure, except in those cases where the 
appellant can bring hirnself strictly within one of the excep- 
tions specified in section 133. A s  was said in Love v. C'om- 
missioneras of Chnfhmn, '' there is no use in having a scribe 
~lnless you cut up to it." 

The verg pnrpose of the Code of Civil Procedure, was to 
establish regnlntions for the government of actiocs iu all their 
stages. T h i s  case affords an apt illustration both of the pro- 
priety of ench rules and the evils of a departure tlle~efrom ; 
for had they been observed and adhered to, the Conrt and the 
parties wonld have been saved much time and trouble. 

Motion of defendant is allowed. 

PEE CURIAM. Motion allowed. 

JOSEPH A. HAPWOOD v. MARCELLUS ROGERS. 

A contract betme n A and B, that A might tend so much of B's land as 
he could cultivate with onc horse during the year 1871; and that A 
was to pay B as rent, two bales of cotton out of the first picking-no 
part of the crop to belong to A until the rent was paid-constitutes 
A a cropper, and not a tenant of B. 

(Dean v. Rice, 4 Dev. & Bat. 431, cited and approved.) 

CIVIL ACTION tried before flenry, J., at January (Special) 
Term 1875, WAKE Superior Court. 

The  plaintiff' alleged : that on or about the first day of Jan- 
uary, 1871, he agreed with the defendant, that defendant 
might tcnd so mnch of plaintiff's land as he could cultivate 
with one horse, during the yea* 1871. That he  was to pay 
as rent for the same two bales of cotton to be paid out of the 
first picking. N o  part of the crop was to be the property of 
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the clefendant until the rent was paid. The defendant raised 
upon said land, more than two bales of cotton ; but took pos- 
sess io~~ of tht: same and refuses to deliver the same to theplain- 
tiff, alleging that the contract was to pay one-fonrth of the crop. 

That plaintiff has had two bales of said cotton levied on 
by the process of this court in order to discharge said rent. 
The plaintiff' therefore demanded jndgrnent that said two bales 
of cotton be delivered to him, &c. 

The defendnrit demurred to tho cotnpIaint upon the ground 
that it did not state facts suflicient to constitute a cause of 
action : 

1. In that said cun~plaint shows upor] its face that defendant 
is a tenant and not a cropper. 

2.  That the complaint docs not allege t1;at the coutract upon 
which this actiou was bronght was in writing. 

His  Honor overrnled the deuiarrer and gave judgment for 
the plaintifi, and thereupon the defendant appealed. 

Bvsbee & Busbee, fur appellant. 
Fowle, contra. 

PEARBON, C. J. The legal eEect of a lease for yeare, is to 
vest tile ownership of the land in tlie tenant during the term, 
leaving a reversion in the landlord. This has been settled law 
ever since the days of Chief Justice ROLLE, when i t  Wa8 con- 
sidercd that the plaintiff in an action of ejectment should hare 
a writ of possession. The tenant is entitled to estovers, house 
h t e ,  cart bote, &c., and the crop belongs to him. 

The landlord has no right to put his fbot upon the land 
during the term, and has no more right to interfere with 
the crops than a mere stranger. Dean v. Rice, 4 Dev. 
Bat. 431. 

The demurer waives all other proof ~ t i d  the defendant un- 
dertakes toshow on the argument, that t , , ~ :  relation of landlord 
and tenant is established Lv the sllegatious of the complaint. 

2 1 
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The  only thing set out in the complaint that squints a t  the  
relation of landlord and tenant is the use of the words " Tlie 
defendant was to pay as rent two bales of cotton," &c. This 
feature of the case looks like a term for years. 

P e r  contra, as the ~nerc l~an ts  say, item 1. The  land is not 
identified, and it is necessary to make a lcase valid, that the  
subject matter be certain. "As  mnch land as he could tend 
with one horse" is too indefinite to pass an estate. Admit  
that 11 nder the maxim id c m t u ~ ~ z  es8, yuod certum reddipotesf, 
this certainly was fised by the fact that the defendant nnder- 
took to work with one horse a certain number of acres. Still 
tho want of identification in the first instance points at  the 
relation of a cropper, rather than that of tenant. 

I tem 2. Ko provision is made as to where the def'endant is 
to live during the suppoeed lease, and hare  his estovers as is 
provided, w h e r e ~ e r  a lease is intended. 

Itern 3. " N o  part of the crop is to be the property of the 
defendant, until the tmo bales of cotton are received out of 
the first picking." This stipulation excludes the notion that 
the defendant was to be put on the footing of a tenant, acd 
stamps on him by an nnmistakable mark, the character of a 
cropper. Was i t  a lease? Whereas the defendant says, this 
shou~s it was not a lease. Our conclusion is, that this stipula- 
tion, with the surroundings of the case as eet out in the com- 
p l a i n t ,  establish the relation of owner and cropper, and not the  
relation of' landlord and tenant. Upon the allegations of the  
conlplaint we take this view of the matter. 

The plaintiff wanted to get some one to work his land; the 
defendant wanted to work as much land as he  and his horse 
could cultivate. So it is agreed, work as much land as you 
can cultivate with your one horse-at a rent of two bales of 
cotton for the nse of the land, taking your pick and choice, and 
in order to secure the payment of said two bales of cotton, it  
is agreed that you are not to be a lessee for years entitled to 
an estate i r k  the land, estovers and the property in the crop- 
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bnt you arc to be a cropper. The whole crop is to be mine, 
until I get two bales of cotton out of the first picking, and 
then yon hare the balance i n  payment for your labor. No 
error. 

HENRY VON GLSIIN a. GEORGE HARRIS. 

111 sn  action against A, ns n ~to~liholcle~.  i n  tlrc 1)nnk of C, to recover the 
value of certain notes or bills issued by said L;.id. : the charter of the 
same providing that in mse 01 insolvency, or ultimate inability of 
the bank to pny, the indiviclnal stockholders ellall be liable to  cred- 
itors in sums double the ainount of the stock l y  t lmn respectively 
held : It was held, that the creditors of thc bank were joint obligors, 
and that such action niust be brought in the name of the plaintiff and 
a11 the other creditors, who will become parties to the action, and 
prove their debts, so as to entitlc them to a part of the fund. 

CIVIL ACTION, tried at the Spring Term, 1875, of the Su- 
perior Court of NEW ITANOVER county, before his Honor, 
Judge iIlcli7~y. 

This was an action Brought 22d of May, 1871, by plaintiff 
to recover of defendant,'one of the stockholders of the Com- 
mercial Bank of Wilmington, alleging that the defendant was 
a stockholder to the extent of 20 shares of stock at the value 
of $100 per share, making $2,000. That the Bank is insol- 
vent, and was EO at  the commencement of this action, 
and that the defendant was, and is liable under the clause 
of the charter, which reads : " That in case of insolvency or 
ultimate inability of the Bank to pay, the individual stock- 
holders shall be liable to creditors in sums double the amount 
of the stock by them respectively held," &c. By agreement 
the ismes to be submitted to the jury were : 
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1st. Was the Bank as well k n o w n  by the name of the Com- 
mercial Bank, as by the naule of the President and Directors 
of the Commercial Bank ? 

2d. Was the defendant a stockholder at the time the suit 
was brought ; if so, to what amount 

3d. Was the defendant a stockholder at the time of the jndg 
rnent obtained against the E a n k  by the plaintiff; and has he 
transferred his stock ? 

4th. Was the B a n k  inscdvmt at the time the suit was com- 
menced nnd demand made 8 

5th. Was the Bank insolvent at the time of the transfer, 
and was the transfer rnade with the intent to avoid liability 
under the cliarter 2 

The jury by consent and in accorclance with the direction of 
the Court, passed upon these issnes, finding all in favor of the 
plaintiff and fixing the value ot the 15 shares owned by the 
defendant at $1,500. The issnes of litw were passed upon by 
the  Court. 

The  plaintiff proved that the corporation wits chartered and 
organized and operated. That defendant was a stockholder 
as found by the jury, and found the amou~it  that he deposited 
with the said Bank, $36,445.35. That the plaintiff sued the 
corporation and obtained j udgrnent in New Hanover county, 
at  December Term, 1569, for $23,259.59, with interest on 
$16,545.38 from 13th December, 1869, and for $25.55 costs, 
with a remittance a t  same term of $992.72. That the plaintiff' 
issued execution, on which were made $76.05 on 13th Map, 
1870, $90.67 on the 2d Jane, 1870, and $41.74 on the 16th 
February, 1870, and as to the balance of the jndgzent  ~ n d  
execution, the return of the sheriff was nzclla bona. 

After the findi~lg of the jury, the plaintiff' asks for judg- 
meut for the amount of $3,000, being donble the nominal 
vslue of the 15  shares of stock owned by the defendant. The 
Court then heard the other issues raised by the pleadings. 
The  defendant insists that no judgment can be rendered on 
the finding of the jury for the following reasons : 
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1st. Thc liability of the stockholders is wcondary only, and 
if plaintiff's claim against the Bank is extinct, his clsirn against 
:he stockholder is extinct also. 

2d. Plaintifl'a claim against the Bank is extinct, because by 
the 3d eection of the c l ~ x t e r ,  (mliicli is produced and proved,) 
the corporation (.eased to exist on t l ~ c  3 1 ~ t  December? 1871. 

3d. In  reply to plaintifY, who says tliis is not so, for tlie 
leason that the Revised Code, chnp. '26, scc. 5, continues the 
corporation in existcncc ibr t h e e  gc:irs longer, tlie defendant 
s a p  this :ict is riot retl~ospccti\e :md docs not i:idnde corpora- 
tions like this, n.hic.11 were ill csistence at  the tinic of its 
passage. 

4th. If it is licld to be rc'troepc:.ti\e :mcl to inclncle this cor- 
poration, Ilicn it confin~:cs tllc cc~rpvratiol~ only for the pur- 
poses csprebsly njc;!tioncil ; tI1:lt is, for the purpose of nctiol~s 
against the corpcriition onlyv, ant1 11v1 f3r the purpose of actions 
agpinst the ~ t o c l i i l o l d ~ ~ ~ .  

5th. I f  the colpr:;!io~i i:> < ~ z : ; ! l i . ~ i c  c! icw tile pl~rpose of keep- 
ing alive the clcl)ts il;;;li~l>t 11ie i :OL!:;~V~C~LI~S, then the acl is 1111- 

conetitution:11, ::s Im1)niring t l ~ e  ~n!nc of tlie f'rmcl~isc of the 
corporation by estclitiir~g t lit. liiilji!ii y of' the slocldiolders fur 
tllree years, 2s nliy lilnitation ~hic.11 ilril)airs tlie value of n 
franchise in the lcnct dc pic t , i ,  nneonstitutionnl. 

6th. That if byv clinp. 26, FCC. 5, Eciiscd Code, tlio corpora- 
tion is continued for thrce J C X X  0111j ,  t1i::t they lmve espired 
since 31st Decemlm, IS71. 

7th. That the proof slions tlint tlierc othcr creditors 
1~110 ehould be made pnrties. 

Sth. Tlmt the nssets o f  tlic l h k  elioulcl be c ~ l m s t e d  before 
the individml stoclilioltlcr~ khoulcl be nlac7e to arlsn-er for the 
debts of the corporation, 2 n d  that a rcasonablc d o l t  sliocld be 
lnade by tlie plaintiil to ( xl::l~h,ct 11:e $74,000 ill N. C. bonds, 
wit11 coupons attacLcd, i ~ c h r c  llc cd!s u p o n  tlie clefcndnnt to 
a u s ~ \ ~ e r  for the  debts of tlie Dmrk, it Ilnvirrg been in proof that 
tl:e State bocde i:cucd i111ri1;g :P!,c K:J under ail act of the 
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Legislature prior to 1861, were i s s ~ ~ c d  i n  nid of the TV., C. cL- 

R. R. R. 
9th. That the corporntiori of t11e Ennk sllould be made a 

party. 
10th. That t h e  are other solvent stocld~olders v h o  s1101dd 

be made parties. To this plainti&' replies that the debt of 
plaintiff having been rcdnced to j i idg~nent against the  Ennk 
and a return of ?mllcc bona on the esecntiou, then i t  becomes 
t11c:debt of the stocId:older, Georg:: IIarris, the defendant. 

Upon the qnestions ~ a e r v e d ,  the Judge presiding, being of 
opinion that the plaintiff ongllt 110: to recorer, entered judg- 
ment against tho plaintiE for thc costs of this action. 

From which judgment the plaintiff pmjetl an appeal. 
Appeal granted. Notice of nppeal waived. 

TP. S.:& D. J. Devcme and B. 8. Ilivach, for appellant : 

Upon the point, ' ( the  iilcbividu.al stockholders sllall be liable 
to o.ec%itoj?'s in snms doub!e the  arnouut of stock l ~ p  them re- 
spcctiveiy held in said corporation." Charter of tbe Com~ner-  
cia1 I3>~111i 1847-'9, see. 8. 

$' I11 the construction of d l  statutes, the following rules sl~all  
lx observed, unless such construction would be inconsistent 
with thc manifest intent of the General Assembly, or repug- 
nant to the contest of the same statute, that is to my : 1st. 
Every word importing the singular u ~ u n b e r  only, may extend 
and be applied to several persons or things, as well as to one 
person or thing; and every word importing the plural num- 
ber only, may extend and be agpiicd to one person or thing as 
well ae to several persons or things." Rev. Code, chap. 108, 
see. 2. W e  submit that this altcrs the con~lnon law rnle of 
joinder of :ill pwties ns phintiff, wl~cre  the con t~ac t  is created 
by statute. 

Battle & Son and Kirc~?~!yc, contra, filed the following brief: 

T h e  defmdants insist t l ~ n t  no j:idgmcnt can be rendered on 
the findi:~g of the j n r j ,  for the folio\\ ing reasons : 
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1st. Tlle liabilities of tlie stockholders are secondnry only, 
and if plaintiff's claim a p i n s t  the bank is extinct, his claim 
against the stockholders is extinct also. Jiulloy r. 1ValZett, 6 
Jones Eq., 345 ; IGox v. J Jurmh,  1 Iredel! Eq., 358 ; l h t r y  
v. bPe66, 3 Dev., 27. 

2d. Plaintiff's claim against the Lank is extinct, because by 
the  third section of the charter, (which is produced and proven,) 
tlie corporation ceased to exist on tlie 31st day of December, 
1871. 

3d. I n  reply to plaintir, who says this is not so, for the rea- 
son that the Revised Code, chap. 26, sec. 5, continues the cor- 
poration in existence for three years longer, the defendant 
Fays this act is not retrospective, and does nut include corpora- 
tions, which were in existence a t  the time of its passnge. 15 
Howard, 421 ; 2 1  Ibid, 242; 9 Ired., 258, Battle v. S~eight; 
1 2  Ired., 21, Willimns v. Davis; P ~ t t e r ' s  Ilmarris, 163 
to 166. 

4th. I f  it is held to be retrospective and to include this cor- 
poration, then i t  continues the corporation only for the purposes 
expressly mentioned. That is, for the purposes of actions 
against the corporation only, and not for the pnrposcs of ac- 
tions against the stockholders. 

5th. I f  the corporation is continned f i r  the purposeof lieep- 
ing alive the debts against the stockholders, then the :act is un- 
constitutional as impairing the obligation of contracts. 1 Kent, 
461; 8 Wheaton, 1 ; 11 Iredell, 555. 

6th. That if by chapter 26, section 5, of Eevised Code, the 
corporation is continued in existence beyond the term of the 
charter, it is for three years only, and that l m  expired. 

7th. That the proof shuws that therc are other creditors who 
should be made parties. 

8th. T h a t  the liability of the stockholders is only secondary. 
That  in order to determine the extent of their liability, there 
must be an account to ascertain the whole debt of the bank 
and the amount of assets. I t  may be admitted that the cred- 
itors are not compelled to wait for a distribution of the aseets, 
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still the arnouut of assets which can be subjected in a reasona- 
ble time to payment of creditors, must first bc ascertained. 
And the balance of debt, after applying t h e ~ e  assets, is the 
amount for which all the stockholders are  liable-not any in- 
dividual stocliholder, to any one creditor. T h e  charter pro- 
vides: " The individual stockilo1ders"-not each individnal 
stoclrliolder-" shall be liable to creditorsu-not to n creditor. 
So that in cme of the insolvency of the bank, all the stockhold- 
ers, and nut a stockholder, shall be liable t9 creditors, and not 
,z creditor, irk sums doable the amount of stocli by them re- 
epectirely held. I n  other words, upon the ultimate failure of 
the bank assets to pay all the creditors, R, new fund is to be 
raised ont of all the stocliliolders for tlie joint benefit of all 
the creditors; and that each stockholder is bound to contribnte 
to this fund in the same proportion that the number of shares 
held by ilim bears to tlle whole nnrnber of sl~ares of stocli in 
tlle bank. 

If one creditor can select a!:? one or more of the solrent 
stockholders, and obtain satisfaction of his debt out of them, 
then the whole fund which is to be raised for all the creditors, 
lnay be appropriated by one or more creditors, leaving the 
others without remedy; and on tlle other hand, if one stock- 
holder is thus forced to pay the wllole debt t o  one creditor, he 
will be forced to a suit for contribution against ill1 tlle other 
stocli!ioldcrs; if indeed a snit for contribution can besnstained. 
I t  is insisted tilerefwe illat one creditor cannot sue R single 
stockhdder, that the cnly reinedy js hy a creditor's bill, w ~ : d  
that all the stoclihulders ulnst be pnrties. Morse on Banliing, 
439 ; Pollard v. Bailey, 20 Wall. 520. 

T h e  policy of the law requires tbwt as far as practicable, all 
luatters in dispute growing out of tl:e s tme contract, or liability 
bettceen the same parties should be settled in one suit. 

Xore partictllarly is this the practice of tlie Courts since the 
adoption cf the Code of Civil Procedure. Bul lnrd,  Adna'r v. 

Johnson d3 Y'honznson, 65 N. C. Rep., 438. " The pwvading 
idea being to settle contro~ersies by one action, and thereby 
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prevent the lass of the labor and money expended in that ac- 
tion and the necessity of incurring like labor and expense in a 
second." 

PEARSON, CJ. J. Several interesting questions were discussed 
on the argnment. Wc will confine ourselves to one of them, 
because n decisior~ of that disposes of the case, and we prefer 
to let the others stand over for further consideration. 

W e  put  our decision on the ground that by a proper con- 
struction of the clause of the charter of the bark, making the 
stockholders liable to the creditors of the bank, one creditor 
cannot maintain an action ; but may sue in the tlarne of him- 
self and all of the other creditors, who will become parties to 
the action and prove their debts, so as to entitle then~selves to 
a part of the Snnd, in analogy to a bill in equity, by one cred- 
itor in behalf of himself and the other creditors? to have an 
~ c c o u n t  of the distribution of the assets of the estate; and in 
analogy to the proceedings in bankruptcj, where all of the 
creditors are required to prom their debts and hare  a dividend 
of the fund ; and in analogy to the proceeding of a creditor of 
a deceased debtor, to have the accolint taken and payment of 
debts as provided in the act, "Estates and Admiliistrators," 
chap. 45, Battle's Revisal. Otherwise to 5e exaluded Srorn all 
claim on the fund. 

The  clause is in these words : " In  case of insolvencg or ulti- 
mate ioability of the bank to pay, the individual stockholders 
shall be liable to creditors in sums double the amount of the 
stock by them respectively held." Whether the stocliholders 
are sureties for each other, EO that the solvent stockholders 
rr~ust answer for the insolvent stocl;holders withir, the limits of 
double the amount of stock held by them, or are only bound 
Ibr a ratio part of the debts of the hank, is a question into 
wllic!l we will not enter. I t  is adverted to, only to show the 
rjistinction between onr case and the na:nerous cases cited on 
the nrgument, all of which turn upon the wording of the sav- 
era1 charters; and to have it understood that ocr decision is 



330 IN  THE SUPREME C O C  RT. 

upon the meaning of the words used in tlie charter under con- 
sideration. 

Assuming the insolvency of the bank, a liability is imposed 
npon the ~ t ~ ~ l i h ~ l d e ~ ~ ,  to the creditors of the bank, ;n sums 
double tl:e a~norln t of the stock held by them respectively, in 
order t o  raise a fund i n  aid of the as~e t s  of the bank, which 
are supposed to be exhausted for the satisfahon of the cred- 
itors of the bauk. Double the amount of his stock is the limit 
of the liability of a stockholder. Whether he is liablc to the 
full arnonnt of double the value of his stock, or will be dis- 
charged of his liability by the payment of a less snm, depends 
upon the arnount for which the bank is in default. For  instance, 
if the amount due to depositors and bill holders and other 
creditors exceeds or equals tlie sum of doable the whole 
amonnt of stock, after exhausting the assets of the bank, then 
the stockholders are liable for the full sutn of double the 
amount of their stock. Eu t  if the anionnt for which the bank 
is in default to its creditors is short of double the anionmt of 
tlie stock, then the stockholders are not put under obligation 
to  pay double the amour:t of their stock, but will be discharged 
on payment of a less sum. For illustration, suppose the default 
of the bank reaches only the amonnt of the stock, or only one 
half of the amount of the stock, then a stoclcholdcr, by pay- 
ment of the amount of his stock, or one half thereof, is dis- 
charged of the liability imposed on him by the charter. This 
is the necessary cons:ruction, for a stockholder is not to pay 
double when one half I ill pay the debts of the bank. How 
can i t  be fixed wilh j ~ d i c i a l  ccrtnii~tj  wl~ether the bank is in 
defttult, in a sum double the amonnt of the shares held by its 
stockholders, or in a sum of equal amount, or of one half 
thereof, so as to enable the Court to enter judgment agslinst 
any o~iestockholder? I n  order to do this, there ~nns t  be an ac- 
count taken of the coudition of the t m k ,  arid the arnonnt of 
debts left unpaid by its failure, and thus fix the amount f j r  
which the stockholders are liable ; whether a sum double the 
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amount of his stock, or its single amount or half, or other less 
s m i .  

A n  account of this kind, taken in an action by one creditor 
of the Bank a p i ~ ~ s t  one stockholder, would not be binding 
upon the other creditors or the other stockholders ; and i t  is 
absurd to supposc that the tneaning c~f the charter is, that an 
account sliould be taken in tile action of every bi!l holder or 
depositor agiinst any one stockholder that he  may choose to 
single olit. If time innamcralle single actions conld be main- 
tained s t  law under tlie old mode, the stockholders conld have 
invoked the aid of the cliancelIor to prevent multiplicity of 
actions, vexation and an unnecessary accnmulation of costs, by 
a bill in eqnity. Under C. C. P., lie is e n t i t l ~ d  to this relief as 
a defence to the action. There is another view of the question ; 
in an action by one creditor against one stockholder, it is im- 
practicable to state an account showing tlie amount of the 
debts of tlic Bank. Thc arnount of deposits may possibly be 
arrived at  by the books of the Cank, so the books may show 
the amount of notes put in circulation ; but how can i t  be as- 
certained what amount of the notes have been lost or de- 
stroyed, and for one cause, or another, will never Go presented 
for payment? So  i t  would be impossible to state the ac- 
count withont resorting to the enlarged powers conferred by 
act of Congress in cases of bankruptcy, and settling the estates 
of deceased persons conferred by statute, and the enlarged 
power exercised by the chancellor's " in creditors' bills," by 
which, after d m  notice, all creditors who fail to prove their 
debts, arc counted out in the division of the fund. This would 
fix the amount of the debts of the Bank and the amount of 
tlie liability of the etockliolders, bnt the chanoellor has no snch 
jurisdiction at  the snit of a single creditor, and only exercises 
i t  when necessary to avoid multiplicity at' actions, coste, &c., 
a t  the instance of one who sees fur himself and all otliers of 
the  same class who will come in and make theniwlves parties. 

There is still another view of tlie question. An action 
against one of two or more joint obligom, might be defeated 
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Voa GLAHN v. HARRIS. 

*at cornmon law by plea in abatement. This is allowed by 
statute, making joint obligors g jc in t  or ~everal." An action 
by one of two or more joint o6ligors was fatally defective, and 
could be defeated by dernurrer, if the error appeared on the 
face of the declaration, or by plea of the general issne and no- 
tice to non-suit for the variance. 

T h e  charter of the Bitnk imposes upon the stockholders an 
obligation to pay to the creditors of the Bank double the 
amount d 'their stock, if the dehul t  of the Bank makes so 
large a fund necessary. So the creditors of the Bank are 
joint obligees and they must all be parties plaintiff in an ac- 
tion at  law, there being no statute wl~icli enables them to sue 
~eparately, and no provision of the charter to that e f k t ,  as in 
some charters, set out in the autliorities cited. T h e  only mode 
of avoiding this rule is to prvcecd ir e y ~ ~ i t y ,  in the name of 
oue or more of the creditors, in bebnlf of all. This mode of 
proceeding is without a precedent in o w  Courts; but under 
the time-honored maxim, <' whcre there is a right ihere is a 
remedy," by l i m e  of which the ccjuity j~risdiction of the 
chancellors in Erig1:ind has grown up, to itfi vast proportions, 
the Superior. Courts, nnder tlle present cjbtem may uell, upon 
thp analogies referred to, allow at1 action in the r:,ztne of one 
or more of the creditors i n  behalf of' theri~selves and such 
other creditors, kc .  This clansc w ~ s  put in the charter for 
the pnl-poc-e of adding to the crctlit of the Bank. The  stock- 
holdere have llacl the benefit of it. The creditors \lave now in 
tnrn a right to hold the stockholders liable to raise a fnnd out 
of their individual means in aid of the default of the I h k .  
The idea that one creditor can '< nibble at the fhnd " and take 
judgment against one solvent stocliliolder and then anotlicr 
until his dcbt is satisfied, ]caving the other creditors to shift 
for tlieinsclvcs aftcr the fund is frittered away, would seem to 
be out of the question, on any ~easonelde constrnction of the 
c l a u ~  in the charter, and coutrary to a11 principles of fairness 
and equity, the purpose being to raise :L fnnd in aid of the 
assets of the Bank for the benefit of all the creditors. 
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Vox GLAIIY u. LBTTIYER, Ex'r. 

I n  reply to the last view, the counscl of plaintiff calls the 
attention of the Court to Rev. Codc, chap. 105, see. 2. Most 
of the provisions of that chapter arc merely in affirmance of 
the conlmon law. Section 2, which is relied on, was intended 
G O  avoid the very awkward expressions, " sucli person or per- 
sons," '& he, she, or they "-himself' or themselves "-to Lc 
met with in some badly drawn statutes. 

No error. 

IIFPiRT V O B  GLAHK e. Z. LATTIBIER, Ex'r.. of IIEKR'II SAVAGE. 

(The S ~ l l a b u s  in this case is t h e  snmc as in t l ~ c  prccctling case of TTor~ 
Cila7m v. ITar&.) 

CIVIL ACTIOS, tried at the Spring Term. 1875, of NEW I3.1so 
VER Superior Court, before h i a  Honor, J ~ i d g e  BcKoy.  

This was an action to recover of the defendant fts ex'r. of 
Henry Savilgo, double the par value of thirty-two shares of stock 
owned by the intestate in " The  President and Directors of the 
Commercial Bank of Wiln~ington " under the provisions of 
the charter of' said bank, tried before McKoy, Judge, at  Jan-  
uary Term, 1875, of New Hanover Superior Court. By direc- 
tion of the Court the issnes of law arising npon the demurers 
were reserved. 

By agreement of counsel, the only issue of fact submitted to 
the jury was this : 

Was " the President and Directors of the Commercial Bank 
of Wilmington " a t  the time of the commencement of this 
suit, to-wit: on the 23d day of May, 1871, insolvent and un- 
able to pay the plaintiff the balance of his jndgment again& 
the ssid bank 1 
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I t  was in evidcncc tllat tlic sheriff on the 13th day of May, 
1870, lriade or1 the cxccntion on the judgment of this plaintiff 
againet the said bank the sum of $76.05, and on the 2d day of 
June, 1870, the furtller sum of $90.67, and for the balance of 
said judgment the cxccutions are returned unsatisfied, and so 
remaiu unsatisfied to tllis day. 

I t  was fnrthcr in c>vitlcnce, t l ~ a t  while the executions were 
in the hands of tile hhcrifi' he  wpplicd to thc prcsiderit of the 
bank to show liirrl property to lev: on, and the president in- 
formed him, t11,lt he 21ad already ~wrcrldercd all the property 
of the bank, ond that he had iio otlier property of the l~anli 
than that alr:.:,,l; $r~rrendercd. 

I t  was fnrtlicr i r ~  evidence, that the plaintiff had another 
claim of $430 (11 a 1!;1n :is administrator, and after tlle r e t ~ ~ r n s  
of the  exeentit~r~ ~ n d  Gel'ljre the  institntion of this suit, lie de- 
manded of the 1~,eeidcnt of t l ~ e  bank, a wttlcmcnt of that 
deposit account, and hc was ir~fortrlcd 1 ~ y  the president that he 
bad nothing to pay with. I t  was f~ir ther  in  evidence that at  
the time of the institution of this snit, to-wit : the 23d day of 
May, 1871, the said hank did have in its possessiori secenty 
bonds of the State of North Caroli~la, each of the par value of 
$1,000 with coupons attached which were of the par value of 
about $20,000 making the aggregate par value of the bonds 
and coupons about $90,000. It was further in evidence that 
the said bonds were of the following tenor: 

No. - CONFEDERATE STATES OF AMERICA, $1,000. 

A N  ACT to secure the completion of the Wilmington, Char- 
lotte and Rutherford Railroad, Feb. 16,1861, ch. 142. 

I t  is hereby certified that the State of North Carolina justly 
owes (A. 33.) or bearer, one thomand dollars, redeemable in  
good and lawful money of m e  Confederate States, a t  the office 
of the Treasurer of the State of North Carolina, in the City 
of Raleigh, on the l e t  day of July,  1892, with interest a t  the 
rate of six per cent. per annnm, payable half-yearly at  thesaid 
office on the 1st days of January and July in  each year from 
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the date of this bond and nntil the principal be paid, on snr- 
rendering the proper coupons, heremto annexed. 

I n  witness whereof the Govcrnor of said State, i n  virtne of 
power conferred l-),y law7 ltath signed this bond and caused the 
great seal of t l ~ e  State to be hereto aftixed, and the Treasurer 
hat11 countersigned the same at  the ?cat of government of said 
State, this 1st day of Jn ly ,  1862. 

[L S.1 Z. D. VANCE, 
Governor. 

Countersigned : 
JOII'N WORTH, 

Public Treasurer. 

I t  was further in evidence that the Wilmington, Charlotte 
and Rutherford Railroad Colnpailg was justly indebted to the 
bank to an atnount equal to the par valne of said bonds for 
money before that time lent to the said Railroad Company, 
and for which amount the said bank held evidences of the  
debt, which were good and available, and for these evidences 
of debt the said bank received the said bonds and surrendered 
the said evidences of debt. I t  was further in evidence that a t  
the time of the coinrnencetnent of this suit the said bonds were 
worth thirty-five or forty cents in the dollar. It was further 
in evidence that one Solomon Bear in the Spring of 1871, 
purchased in Wilmington some of these bonds a t  thirty-five 
cents in the dollar and very shortly afterwards went to the 
City of New York and tried to sell them and could not get an 
o fhr  for thetn, but the holders of some of these bonds offered 
to sell them to him at ten cents in the dollar. 

I t  was further in evidence that the  said bank at the time of 
the commencement of this action held notes and bills of ex- 
change due to the bank and had since that time redeemed 
about $40,000 of its issue at  thirty cents in the dollar. 

The plaintiff insisted that his right to payment of his judg- 
ment is paramount to the right of the stockholders to have the 
assets exhausted, and is not bound to wait until the bank can 
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bring them into a condition to be advantageously tnrncd into 
money. 

The plaintiff reqnested the Conrt to charge the jury that if 
they believe from the evidence that the said execntions on the 
judgment in favor of tlie plaintif? against the bank have been 
retnrned unsatisfied, and the sheriff', while tlie executions were 
in his hands, applied to the presider~t of the bank to show h i u ~  
property to levy on, and that he was inforrned by the president 
that the bank llad no other property tlian what had been 
alreadg surrendered, even though thcy may believe that the 
president did havc in its possession at the time of the corn- 
tnencement of this snit and now holds the bonds, (in evidence), 
and had at that time the bills of exchange and promissorj- 
notes in evidence, that the plaintiff was not bound to wait nntil 
the bank can bring its assets into a condition to be adran- 
tageously turned into money, but was entitled to immediate 
payment and they should find for the plaintiff. 

The Court refused to give the charge in the language re- 
quested by plaintiff, a r~d  plaintiff excepted. 

The Court charged the jnr-y that in the language of the 
charter of the bank, viz : '' In case of insolvency or ultimate 
inability of the bank to pay, the individual stockholders shall 
be held liable to creditors in sums double thc amonnt of the 
stock by them respectively held," the liability of the otock- 
holders was a secondary liability, contingent upon the insol- 
vency or ultimate inability of the bank to pay. That the jury 
was to take into consideration all tlie evidence concerning the 
bonds, and other assets, the circumstances under which the 
bonds were issued, together with all the other assets, aud all 
the proof as to their value, and from the whole evidence say 
whether at the issoing of the summons in the case (the dateof 
the summons being furnished the jury) the bank was insolvent. 
That a creditor was oulg required to wait a reasonable time to 
have the assets made available or to have the assets exhausted. 
That in determining the question of insolvency, the Conrt 
charged, that inMthe language of the charter, it meant insolvent 
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at the date of the summons or that it would be ultimately 
unable to pay the debt of the plaintiff. That ultimate inability 
(in the sense in which i t  was to be taken) meant within a rea- 
sonable time. Creditors were not compelled to wait for distri- 
bution of the assets. Yet before a creditor could recover from 
the individual stockholder it must be first ascertained that the 
bank is insolvent o r  ultimately unabb to pay flie debt. If at 
the time the action was brought there were not assets of the 
bank that could be subje~ted to the payment of plaintiPs 
debt, then he is entitled to recover and they should so find. 
But if at the time, there were  asset^ nf bank that could be sub- 
jected to the payment, sufficient to sati*lj. ;11r debt, then there 
mas not that inability on the part of the bank to pay and they 
must find for the plaintiff. 

The plaintiff excepted-verdict fur the defendant ; plaintiff 
appealed ; notice of appeal waived. 

F ~ e n c h  and Vr, 8. & D. J. Devane, for appellant. 
Battle cB Son and Strange, contra. 

PEARSON, C. J. I t  is held in Von Glahn v. Harris,  at this 
term that all of the creditors of the bank are necessary parties 
plaintiff, and must be made plaintiffs directly, or by construc- 
tion, in an action in the names of one or more of the creditors, 
in behalf of theimelves and all of the other creditors who may 
come in and take part in the proceedings, prove their debts, &c. 

That point of law was reserved by his Honor and certain 
issues submitted to a jury. The case goes on one of the poin ts 
of law. So his ruling upon the issues are euperceded. 

No  error in the judgment. 

Judgment affirmed. 
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(For the Syllabus, see the case of VonOlahn v. Burris, ante page 320.) 

The points raised in this, and the facts relating thereto, are 
similar to those in the preceding case of Ton. Glahn v. 
Latimer. 

I n  the Court below, the defendant had judgment, and the 
plaint.iff appealed. 

French and lV. 8. & D. J Devcine, for appellant. 
Strange and Battle & Son, coutra.. 

PEARSON, C. J. Same  pinion as in Von Qlahn v. Latinier. 

PER CUBIAILI. Judgment affirmed. 

R I<. NcCONNELL ancl others v. S. W. CALDWELL, Adrn?r. of 
JAMES NcCONNELL and others. 

Where i t  is alleged, in  an action to have the intestate of the defendant 
declared a trustee of the plaintiffs of a certain tract of laid, which 
said intestate had purchased, as was further alleged, with the meam 
of his father, (also the father and grandfather of plaintiffs,) but took 
a deed in his own name and claimed the land as his own, the burden 
of proving the alleged facts lies with the plaintiffs. 

I n  such action, upon the trial of the issue, whether fraud or undue in- 
fluence was practiced by the intestate of defendant, in  having the 
deed made to himself, the declarations of the father, with whose means 
the land was purchased, and who was in  possession, made after the 
land was bought, that fraud and undue influence were used by his 
son, the said intestate, in getting the deed, are not adnlissible to  prove 
such allegations. 

ORIGINAL BILL in Equity, under our former system, filed a t  
the Spring Term, 1861, of the Court of Equity for MECKLEN- 
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cunc county, tried in the Snperior Court of said connty, at  
Spring Tenn,  1875, upon certain issues sent down from the 
Snprerne Court, before his Eonor,  Judge Schenck and a jury. 

The  bill charges that James McConnell, the intestate of the 
defendant, Caldwell, and son of Thomas McConnell, Sr., pur-  
chased a tract of land from one I-Ienderson, in the connty of 
Mecblenbnrg, a11d paid for i t  with the mane-y belonging to his 
father, and took a deed for the same in his own name ; that 
the said James lived with liis fatliw, the said Thomas Sr., who 
was very old, and at the time of the pilrcllase of the said land 
was n ~ n c h  enfeebled in intellect and in his dotage, and that 
James, who was hi8 joungest son, and had great influence 
with liis father, prevailed upon the old man to sell his farm in 
Iredell, and pay for that pu~-c~haseil of Ilenderson, against his 
wishes and intentions. It is also charged in the bill, that 
James for a long titne managed the bueiness of the old man, 
cnltivated the farm, 2nd appropriated the prodncts to liis in- 
dividual use. There are other allegations charging fraud and 
undue influence, and also others, in no way pertinent to the 
issues decided by the jury. 

The answer admits the sale of the Iredell place and the pur- 
chase from Henderson of the  plantation in Mecklcnburg, and 
the part payment therefor with the note of the purchaser of 
the farm in Iredell. It; is alleged in the answer, that hie father 
had often before the said purchase declared, that he intended to 
give James the plantation, as in  some degree, a payment for 
his services in working and taking care of the  family-consist- 
ing of his father, an old man, an invalid sister, arid a parcel of 
young negroes, too young to work; charging thst  the services 
of James, during a long period, were worth much more than all 
the money advanced to him by his father. T h e  answer denies 
that the old man, 'l'homas, Sr., was ;imbecile or in  his dotage, 
and charges that he was hale and rigorous for a man of his 
years, (seventy-four,) nlentally and physically ; i t  also denies 
tha t  dames practiced any fralld or n w l  :iny contrivance or 
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undue influence in obtaining his father's consent to the trans- 
actions set out. 

The defendant, Elizabeth, is the widow of James, and has 
had dower on the land purchased of Benderson ; the romain- 
ing portion of mid land has been sold by the administrator, 
Caldwell, under a decree of Court, for assets to pay debts. 

The case being removed under thc old practice to the Su- 
premc Court, the following issnes were ordered to be sent; 
down to the Superior Conrt of Meclrlenburg, to be tried by a 
jury : 

(1.) Was the tract of land in Mecldenbnrg county, purchased 
from David Henderson, and the legal title to which was niade 
to James McConnell, deceased, purchased with the rnoney or 
means of Thomas McConnell, the elder, deceased, or any part 
thereof, and how much did the said Thomas McConnell pay ? 

To this the jury responded : '' No. Thomas McConnell, 
Sr., was due James McConnell the full amount for services." 

(2.) Was said Thomas McConnell, at  the delivery of said 
deed, incapacitated from doing any business 8 

This issue was abandoned by plaintiff's, who admit that he 
was not. 

(3.) Was the said James McConnell at  the time of the pur- 
chase of the land from David Henderson, and if before, for 
what length of time. the genuine aqent of said Thornas ? 

To this the jury says, " No." 
(4.) Did the said James McConnell, before, and at the de- 

livery of the said deed, exercise undue influence over the said 
Thomas ? 

The jury finds that '' he did not.'' 
(5.) Did the said James agree to hold the said legal title i n  

trust for the said Thomas ? 
Upon this issue, the Court charged the jury that there was 

no evidence to sustain this allegation, and directed an entry in 
the negative. 

The evidence relating to the above issues, is reported tat 
length in the etate~nent of the case, but is omitted for the rea- 
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son, that so lnncll tlicreof as beare upon the points decided in 
this Court, is fnlly stated, with the exceptions to its admission, 
by Justice READE. 

Upon the hearing below, his Honor cha~.,ned tile jury, that 
if Thomas NcConnell, Sr., paid the purchase money for the 
Iand, either in money or money's wortl~,  it was a payment ; 
bnt if James had worked for the old man, then the latter mas 
indebted to the f m n c r ;  and if the pnymcnt to Henderson was 
intended to discharge tllxt debt, it would be a payment by 
Jarnes. His IIonor fnrtlier cliarged, tlmt thc onus in regard 
to the alleged undue influence was npon the plaintiffs; and 
lilcewiso as to the allegation tllnt the defendants agreed to hold 
the land in trust for his &ither. I h t ,  that if tile jury found 
that Jarnes was the general ngcnt, arid h ~ d  the entire mauage- 
ment of his affairs, i t  then dcvolred on tiic clefendarlts to eat- 
isfy then1 of tllc bonn$o?es of the transaction. 

RXADE, J. This was a bill in equity before thc Code, to  Iiam 
the intestate of the defendant dcclared a trlistce for the plair- 
ti&, as heirs at  law of Thomas McCo~~ncl l  dccensed, of n tract 
of land, which, it is alleged, said intestate bonglit fur said 
Thomas, and paid for r~i t l l  the luoncy of paid Tbomas, bnt tool< 
a deed in his own name. 

The  burden of proving this was upon tlre plait~tiRs. W e  
think that the evidenee fails to prove the alleptio-. And to 
aid us in coming to a just conclnsion, wc sent dow!~ iqsues to 
be tried by a j w y ;  arid the jury found all tlic issues against 
the This put tho questions beyond douljt. 

I t  is, however, objected by the plaintiffs, that up11  the trial 
of the issue, whctller frnnd or undue influence was practiced 
by the intestate uf the defendant, hc off'ered thc declarations 
of the said Thornas made after tile traneaction, but wllen said 
Thomas w;zs in possession of the land, that fraud and undue 
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influence were used-which declarations, he says, were coin- 
petent, because Thomas was in possession. 

It is true that what one in possession of property says as 
explanatory of his possession, and nnder certain circnlnstances 
as explanatory of his title, when he clairns title, is competent. 
But  here, the offer was not to prove that he claimed the title, 
but that he said that the intestate of the defendant had used 
fraud in getting the deed, not from him, but from Henderson. 
Now if snch declarations would not have been conipeter~t if 
made when he  mas out of possession, i t  is di5cnIt  to perceive 
upon what pricciple his being ilt possession wonld make them 
competent. But however that rnay be, let it be taken as proved 
that said Thonlas did say, after the transaction, that the intes- 
tate had practiced a fraud; yet the born fides of tlic wl~ole 
transaction is so satisfactorily proved, that such declarations 
would have but little influence with us. 

I n  cases of this kind, the verdict upon the issues a ids  ns, 
bu t  does not co~ttrol us. W c are sntisfied with the finding of 
the  jury upon all the iss~les; and it onght not to have been dif- 
ferent upon this issue, if the declarations had bccn let in. 

There mnst be a decree for the defendant. 

JOHN PEEBLES, Aclm'r., ,u. 0. C. FbRIiAR. 

A rccciveil seven bales of cotton, which he promiscd to takc care of for 
B. I11 an action by B against A, to rccovcr the value of the cotton: 
It wccs 7~eZt7, that A was a bailec, and was estoppcd from dcnying B's 
title. 

CLVIL ACTION, to recover the valilc of sewn bales of cotton, 
tried before Jfoore, J, at Spring Term, 1875, of the Superior 
Court of PITT county. 
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It was in evidence that the plaintic by par01 contract, 
rented to one Taylor the lands of his intestate for the years 
1869-'70-'71, reserving the sum of four hundred dollars an- 
nually, as rent. The defendant agreed to advance to Taylor 
supplies for the year 1870, to the value of five hundred dol- 
laro, secured by mortgage on the crop raised on the land. In 
addition to that amount he also advanced to Taylor aeveral 
hundred dollar@, for which he had no lien. 

The rent for 1870 being nnpaid, in Febrnary, 1871, the 
plaintiff called on Taylor for payment, who promised to de- 
liver to him, in Tarboro', seven bales of cotton, raised on the 
land in 1870. 

The plaintiff informed the defendant of these facts, and 
requested him to store the cotton in his yard and take care of 
it for him, and the defendant promised to do so. Taylor was 
present with the cotton, and under this contract placed the 
cotton in the yard of the defendant. The'defendant did not 
inform the plaintiff of his claim against Taylor. Prior to that 
time, Taylor had delivered to the defendant more than enough 
cotton to pay the debt secured by mortgage, but not enough 
to pay both debts. The defendant, in the absence of instrnc- 
tions, applied a part of the proceeds of said cotton to the pay- 
ment of the debt which was not secured, and the balance in 
payment of the mortgage debt. 

The defendant, without the knowledge or consent of the 
$aintiff, shipped the seven bales of cotton to New York, in 
March, 1871, and in June, of that year, sold them for $401.00 
net, and applied the proceeds to the payment of the balance 
due upon the mortgage, leaving a balance of $49.08, which he 
paid to the plaintiff's attorney. In  the months of January 
and February, of 1871, cotton was worth in Tarbcro' 126 to 
13  cents, and in March abont 11 cents. The seven bales 
weighed 3,000 pounds, and were sold for 15 cts. per pound in 
New York. 

The plaintiff failing to receive any portion of the rent for 
year 1870, took from Taylor a mortgage, a copy of which is 
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hereto annexed. Before the institution of this action, the 
plaintiff demanded of the defendant the cotton which the de- 
fendant refused to deliver. 

His Honor instructed the jcry, that as the cotton was in 
the possession of the plaintiff at the time the dtfendant agreed 
to receive and take care of it, the defendant is estopped from 
denying the title of the plaintiff thereto, as he received the 
same as bailee, and that the only questious for the jury were : 

1. Whether they would allow the plaintiff' interest on his 
claim by may of danlages ? 

2. That plaintiff was entitled to recover from defendant the 
amount he received for tho cottou, to-wit, $400. 

T o  the charge of his Honor, the defendant excepted. 
The follotving is a copy of the mortgage referred to : 

" STATE OF NORTII CAROLINA, 
SS. Edgecombe Connty. J 

Articles of agreement made this 171h day of May, 1870, by 
a n 3  between William A. Taylor, in the county of Edgecombe, 
in the State above written of the one part, and 0. C. Farrar, 
or' Trirboro', in the State of North Carolica, of the other part. 
Theress ,  ttie said A. Taylor being about to engage in  the cul- 
tivation of the soil, has applied to the said 0. C. Farrar for 
advancements and supplies, which he has agreed to make upon 
receiving a lien upon the crops to be made dnring the year. 
Now these presents witnesses that the said 0. C. Farrar does 
hereby agree to advance and furnish to the said William A. 
Taylor merchandise and provisions to the amount and value of 
five hundred dollars. And the said William A. Taylor hath 
agreed to give and dot11 hereby give to said 0. C.  Farrar a lien 
upon all the crops to be made by him in the said county of 
Edgecomhe during the year 1870, and on all mules and horses 
now in his possession to the said amount of five hundred dol- 
lars, the said lien to have priority over all other lien& now ex- 
isting or hereafter to be created, by virtne of the act of the 
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General Assembly of the State of Rorth Carolina, in such cases 
made and provided. 

I n  witness whereof tlie said parties have hereunto set their 
hands and seals the day and year above ~critten. 

his 
(Signccl) WILLIAM A. X TAYLOR. 

Witness : JOHN O'HAGAN." mark. 

The jury ascertained tlie principal money by deducting from 
the amount the proceeds of sale, the amount paid to the plain- 
tiff's attorney, and rendered a verdict in favor of the plaintiff 
for $352.00 and interest, aniourlting in the aggregate to 
$434.15. 

The Court gave judgment in favor of the plairntiff in ac- 
cordance with the verdict, and thereupon the defendaut 
appealed. 

D. niZ: Carter, for the appellant. 
J. E. Noore, contra. 

PEARSON, C. J. I i is  Honor assnming the evidence to be 
true, (about which it seems no question was made,) instructed 
the jury that the receipt of the cotton by the defendant of 
the plaintiff, with an express promise on the part of the de- 
fendant that he would take care of the cotton for the plaintie, 
constituted the relation of "bailor and bailee." There can be 
no doubt abont that. His Honor further instructed the jnry 
that a bailee is not allowed to dispute the title of his bailor 
and set up title in himself. This is familiar learning. The 
matter is too plain for discussion. 

No  error. 

PER CURIAM. J odgmen t affirmed. 
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STATE v. ROBERT JZcDONALD. 

Upon an indictment for burglary, the confessions of the prisoner volun- 
tarily made, are competent evidence, even if made without the con- 
sent of counsel; but if the counsel, without objection, allow the State 
to  introduce a part of a conversation in evidence, he has no right to 
exclude either a part, or the whole of such conversation afterwards. 

The fact that a witness sat upon the grand jury, which found the bill of 
indictment, as chairman, does not render him an incompetent witness 
upon the trial of the prisoner for bnrglary, especially when such wit- 
ness did not vote for the bill. 

Where upon an indictment for burglary., i t  was in evidence that the prose- 
cutor discovered in the morning between daylight and sunrise, that 
his house hail been broken into ; and the house was situated on a public 
street in  the town of F, and a box and chair had been so arranged as  
to  form steps, which enabled the party breaking to reach the window, 
&c. : Held, that there was evidence, from which, the jury might infer 
that the breaking and entry was clone in the night time. 

When an offence is made of a higher nature by statute, than i t  was at 
common law, the indictment must conclude against the statute; but 
if the punishment is less, or the same, i t  need not so conclude. 

(State v. Daais, 63 N. C. Rep. 5'78; State v. Rntts, Ibid. 503, cited and 
approved.) 

INDICTMBNT for Burglary, tried before Buxton, J., at Jan-  
uary Term, 1875, CUMBERLAND Superior Court. 

T h e  following is the evidence in thc case : 
Thomas J. Green, the prosecutor, was iutroduced as a wit- 

ness for the State, and testified : I am Captain of a steamboat 
plying between Fayetteville and Wilrnington. On the night 
of the 11th of August, 1874, my dwelling house on Persol1 
street, in Fayetteville, mas furcibly entered by prizing open 
the blinds of a window on the east side of my house. These 
blinds I had hooked myself the evening before, and left the 
sash np  for air. On the next morning I noticed my axe lying 
on the ground under the window. A goods box was also under 
the window and a chair beside it so as to form steps. I noticed 
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N slight impression or dent in the blinds, and signs of dirt as if 
from the axe. This was the sleeping room of my little 
daughter, aged twelve years, and of the nurse. The next 
morning I found these were the only window blinds open- 
they were pushed too, but the wrong one first, so as not to 
shut up tight. The rest of the windows were all closed and 
the doors were all locked. I had closed and fastened these 
window myself before lging down. My own family, consist- 
ing of myself and wife and five children, were all at home 
We also had a guest with us that night, named Mrs. Carver 
I was the first one to rise next morning. I rose when i t  was 
clearly light, between daylight and sunrise. I lost my vest 
which I had hung up the night before in the passage- at my 
bed room door, and with it my watch which I had left in my 
vest fob. I also missed my overcoat and $50 in currency. 
This money was in a memorandum book, which I had handed 
to my wife the day before. I found the book on the parlor 
mantle, but no money. The watch was a fine gold lever watch, 
with thick hunting case. I t  was of the make of S. J. Tobias 
& Co., Liverpool, No. 32,398 ; on one side a landscape was en- 
graved and on the other a sportsman in the act of shooting a 
deer. The hand3 were large steel hands, unnsually large, 
which I had pnt on specially to see at night. The watch cost 
$180, and was 18 carats fine. My kitchen was connected with 
my dwelling, forming an L, and is sixteen feet from my dwell- 
ing. I t  was entered that same night. The nails over the 
window sash were brokep and the sash was taken out. I think 
I would recognize my vest, (a vest was then ahown to the 
witness.) This is my vest which my watch was in. I fonnd 
this vest in a trunk at the prisoner's hou.se, on the 11th or 12th 
of Deccmbcr last. The trunk was locked, the key conld not 
be got, and the o&er broke open the trunk, the prisoner not 
being present. We found in the trunk this vest ; there were 
also in it an old coat and pants. We saw another trunk there, 
the key to  which we found ; it contained the regular clothing 
of the prisoner. I ccrtainly recognize this vest as the one 
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w2iich contained my watch. I had the prisoner, Robert Mc- 
Donald, arrested by an oficer acting under a State's warrant, at 
a house four miles from Payetteville. I had a conversation 
with the prisoner on our way to town. 

The  State's counsel proposed to give this conversation in 
evidence. The  connsel for the prisoner objected, and there- 
upon i n  reply to qnestions asked him, the witness answered as 
follo~rs~: The yrisoner seemed anxious to communicate. I 
tnadc no threats, but spoke mildly to him and used no harsh 
words. The prisoner's connsel then remarked, " I t  appears no 
threats were nsed and that the statement was voluntarily 
made, the objection is withdrawn." 

The  witness then further testified : The  prisoner then stated 
that he  bought this vest, a bucket of butter and a piece of 
cheese, weighing five or six pounds, on Friday night, the 4th 
of Deccmber last, between ten and eleven o'clock at night, of 
a colored man named RTillialn Richardson. I asked if this 
was all he  bought. Pie answered, "ycs." I asked,, "Robert, 
did you ever have my watch ?" H e  answered, " Not as I Irno.lr 
of, I sold a watch for William Richardson in September last." 
H e  then described m y  watch nearly as accurately as a jeweller 
mould have done it, except the number. I think the prisoner 
knew my watch, he had seen i t  time and time again. I I e  had 
been with me on my boat from 1870, off' and on. His  name is 
on my pay roll from that time, a t  intervals. I asked Robert, 
' ;What  did you get for the watch?" 

I Icre  the prisoner's counsel renewed the objection to the 
admission of the convcro:?tion, on the ground that the prisoner 
was under arrest on a criminal charge, was then actnally in the 
custody of the officer, and was no t  t.:~tified that his answer 
wonld be used against him as was admittcd by the witness. 
Upon this ground the coul~sel for thc prisoner moved the Court 
to exclode the whole conversation, both that which mas already 
in evidence, and that which follow. 

His  1-Ionor.rnled that the  State was cntitled to int,roduce the 
whole of tlie conversation on that occasion, in evidence espe. 
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cially after a part of' the same had k e n  given in evidence upon 
a withdrawal of objectiorl by the prisoner's counsel. To this 
ruling of his Honor the prisoner excepted. 

The witness then furtllcr testified : 
H e  answered, " Twenty dullars." I :t*l<od, " To wliuni did 

70" sell it ?" IIe answered, " To tlie captain of' a vessel." I 
asked if he knew his rarne ; he replied that lie did not. I 
asked if he could tell me where the vessel was lying. I l e  
answered, " At  or near the old New Yolk steamsllip wharf, ill 
Wilmington." This is a wharf near against the wharf of 
Worth & Worth. I said " Itobert, it could not have been pos- 
sible yon sold that watch for $20 ?" I l e  said, " Yes sir." I 
said, " Did you know it was a gold ~?'iitc!l?" IIe  said he did 
not know it, but tllought it was, that Richardson told liirn if he 
could get $20 fur it to sell it ; that it was a galvanized watch ; 
he had won it gambling. I asked, " IZobert, are you telling 
me the truth! that was a fine gold watch, arid I prized it 
highly. I t  was a present ; can't you put me in the way of re- 
covering i t  ?" IIe  said, " Captain, I sold it." The prisoner 
lived about a mile from me. I saw hitn liere about election 
time in Angust, a few days before. IIe  worked about the river. 
The pay of a deck hand is $16.50 per month. 

Upon cross examination the witness testified as follows : 
The prisoner worked for rne last Sprillg, (1874,) a filiort 

while. H e  worked for me sorne every year since 1870. He 
had not worked for me regularly for the last two years. E e  
worked more for me in 1871. William Richardson, the col- 
ored man to whom the prisoner referred, has worked for m e  
regularly for the last two years; he has not lost ten days. 
When my boat wonld come up the river, I usually sent some 
of the hands, when there was nothing else to do, to my house 
to saw wood. Richardson was up at  Fayetteville the night my 
house was robbed. H e  frequently chopped wood at my house. 
He claimed to stay at Allen Harris', near the flour warehouse, 
one hnndred yards from my house. I had Richardson arreated 
and put in jail for this same charge. The prisoner was ar- 
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rested first, and on the same evening I had Richardson arrested. 
All I had agaiust Eichardson was tlic prisoner's statement. 
Both were put in jail. I had before this canzed tile arrest of 
two other men, A b r a ~ n  Williams and Adam Jessup, who were 
both discli:irgecl. Tl'illiain lticllardson was used as a witncss. 
I had twelve boat hands under I I I ~ .  I curried the  watch before 
the  m r .  nichardson 11ad ns good a chance to see my watch 
as the  pr i~oncr .  I l iaie stood wit11 this \i*atcli ill nly Iiand, 
timeing 1mat h'lnd:, in 1c1ll;ng lxirrcla. 1 wo~lld  n o t  swear tlic 
prisoner ever saw the l l a ~ ~ d s  of the ~v,ztcl~,  or t l ~ e  engraving of 
the  hnnter on t l ~ e  caw. I II:LYO 11cvcr seen IXIY watch since it 
mas stolen. I did not see t11e vc. t f'ro111 the  time i t  was taken. 
on the 11th of August, at uight, lintil I saw i t  111 the pri~oner'6 
house, two weeks after the 4tl1 of Yecelnber. on Friday. I 
did not tell tlic prisoner what he wus arrested fur. I did not 
tell him Z had got my rest. 13e told ale, withont Imitation, 
about his getting the  things horn Eicliardson. Eichardson 
was in town the night nly honw :mil liitclien were robbed, and 
the  next day. 

Upon re direct exurnination the witness testified : The  pris- 
oner ~ n i d  the butter was in x ti11 package, scaled np like a paint 
can. I asked, " W h a t  did yon do with that package ?" IIc 
said, " IVc used a part and 1 earried the Imlance to niy sister 
the day b&re." Thiq conversation occ~irretl the day of hi6 
wrest on a Fritlay, ttvc, ireelis aftcr tile 4th Decernher, 1874, 
being the 18tll of the nlontli. I did not lose cheese and bntter 
on the occasion of' rr~y I~unsc being entercd on the n i g l ~ t  of the 
11th of August, but on a s ~ ~ b s e q u e n t  occasio~t when my house 
was entered again hy some one. The prisoner described the 
wutcli as having a white face, large steel hands and ordinary 
cllain worn smooth. 

Capt. Oldhain was introdnced as a witness on behalf of the  
State, and testified as follows: I know the prisoner. I saw 
him i n  Wil~nington on the 12th of September last, on board 
of a vessel run by Captain Ljonb, ly ing  at  Lippitt's wharf. I 
then saw in the hands of the prisoner on board the  vessel a 
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doubled cased watch with a landscape engraved on one side, 
and on the other a hunter, a deer, and a dog. I t  liad a white 
face and large steel hands ; its number was 32,395. I made a 
memorandum at the time. I asked the prisoner his object in 
selling. Nesaid he was then away from horne, without money, 
and sick, and wanted money to get home with, and that he  
lived in Charleston ; that he wonld take $75 for it, bnt would 
prefer to pawn it  for $20, as he had owned it a long time, and 
hated to  part with it. I asked what guarantee he would give 
that the watch would not be called for. I Ie  answered that he 
had owned the watch a long time, and swinging it  aronnd his 
head said, he would not be afraid to show it  in any city. I 
asked him to give rrle the names of some people living in  
Charleston. H e  mcntiuntd some names. I did not know 
them. I knew such names i n  Wilrnington. I am not  ac- 
quainted in Charleston. When I went ny  to him, he had the 
watch and chain both in his pocket oat of sight. I went to 
question him in conseq~ier~cc of information I had received. I 
afterwards, during the came day, searched the wharf for the 
prisoner, and could not find him. Eearch -was also made by 
detectives, but we did not find him. 

Upon cross examination, the witness testified: 1 new? saw 
the prisoner before the 12th of September Iact. I took down 
the number of the watch. A man came to me and asked m e  
to go and look at the watch. I t  was Capt. Lyons of the schooner. 
I told the prisoner that $75 was more than I vould give for 
the watch. Capt. Lyons was on board the vessel when I got 
there. So was the prisoner. I told Capt. Lyons I had come 
to see the watch, and he pointed out the prisoner to me. I 
m n t  up to the prisoner, and asked to see the watch he wanted 
to sell. I do not know whether Capt. Lyons bought the watch. 
I left the prisoner on board. I was there some fifteeu minntes. 
I did not search any house in Wiltnington for the prisoner. I 
did not take down the name of the maker of the watch. 

William Richardson, a witness for the State, testified as fol- 
lows : I have been working for Capt. Green for three Sears. I 
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never sold a vest, or butter, or cheese to Robert McDonald. I 
never gave him a watch to sell. 

Upon cross-examination the witness testified : I live below 
the flour warehouse. I work for Capt. Green on the boat, and 
sometimes cnt wood for him at his house. I came up the 
river the morning of that night on the boat with Capt. Green. 
That night I was out between 11 and 12 o'clock. There was 
a little festival going on in town that night. I went there and 
got home 11 01. 12 o'clock. This was the night of the last 
robbing. On t t ~ ~ :  night of the first robbing there was a pro- 
cession in l?;'~ye~~evillc, an2 it was a raining. ISwas in the 
street awhile bLc ,uing barrels. I mas at Capt. Green's next 
morning abont 7 it'i*lock. I lived one hundred yards off. I 
had heard up the street abont the robbing and I went in to 
see and look about. I saw they had robbed the house. I was 
arrested by the deputy sheriff the same day the prisoner was, 
while I was work on the boat. I proved where I was. Ned 
Gilmore was one of my witnesses. Julius Evans and Sam 
Jones proved where I was. They were examined by Squire 
Whitehead. The prisoner did not get any of the things from 
me. I know Capt. Green's watch because i t  was a watch he 
had a long time and I saw i t  so often. H e  pulled i t  out so 
often when I worked under him. I t  had a white face and 
the largest steel hands I ever saw on a watch. I t  was a 
double casegold watch. I never had hold of it. I t  had a 
heavy gold or plated chain. I have vests, (the witness had on 
no vest at the time.' I never sold any to the prisoner. I came 
from Bladen county and formerly belonged to Dr. Richardson. 
I used to run on the railroad train, but my partner got his arm 
cut off and I quit. His name was Wash. Uhapman. We were 
train hands. 

Upon re-direct examination the witness testified : I asked 
the prisoner while we were in jail, why he  had me put in jail 
for nothing ? H e  said somebody like me brought the thing to 
him. The prisoner was not working on the boat when thie 
happened. 



JUNE TERM, 1875. 353 

Joseph A. Worth, a witness for the State, testified : On one 
occasion after the prisoner was cymmitted to jail by tho Justice 
at the Peace, I went to see him in company with the deputy 
sheriff and Captain Green, to get information about Captain 
Green's watch. The prisoner was told he was not bound to 
answer, and that anything he said might be used against him. 
I asked him where he got the ten dollars in money he had 
sent his wife. 

The prisoner objected to the evidence of the witnesa, on the 
gronnd that he was a witness and also foreman of the grand 
jury that passed the bill which was now being tried. The 
counsel for the prisoner took the ground that he was on that 
account an incompetent witness, as presiding officer of the 
grand jury, he was, in effect, a judge and could not also be a 
witness in a case before him. The witness stated that he was fore- 
man of the grand jury and had been sworn as a witness and 
examined before the grand jury, but did not vote upon the 
bill. The rest of the grand jury were all present and voted 
aye on the bill. There was no dissenting voice. It was usual 
when there mas any dissenting voice, to require a division. 
There mas no dissenting voice and no division in this case. 
His Honor overruled the objection and the prisoner excepted. 

The  witness then testified : The prisoner in reply to my 
question, said that he had carried $4.00 away from her with 
him and had earned the other six on the wharf in Wilming- 
ton. I asked him if he really did sell the watch to the Cap- 
tain of the vessel ? He answered " yes." 

Upon croas-examination the witness testified : I was present 
at the trial before Squire Whitehead, the examining Justiw. 
Both Richardson and the prisoner were charged. Gilmore 
was examined, but not as to an alibi for Richardson. Julius 
Williams was there. Richardson was examined. 

Upon redirect examination the witness testified : I have 
known the prisoner for several years. His means are limited, 
he is a laboring man and lives by work. 

23 
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Thomas J. Green was recalled by the State and testified : I 
think I know the general character of the witness William 
Richardson. Hie aseociates think well of him. I have never 
heard him accused of stealing. 

Upon cross-examination, the witness stated that he had 
Richardson arrested about this matter. 

The counsel for the prisoner asked the Court to charge 
the jury : 

1. That there is no evidence that the house of the prose- 
cutor, Captain Thomas J. Green, was broken and entered in 
the night time ; that in a charge of this nature time was a ma- 
terial circumstance to be established, and by direct and positive 
testimony, and not by mere inference. 

2. That the possession by the prisoner was not a recent pos- 
sessicn, so as to raise a presumption in law that the prisoner 
stole them. 

=is Honor declined to give the firet instruction prayed for 
and charged the jury in relation thereto as follows : 

" That i t  was absolutely necessary for the State to prove to 
the ontire satisfaction of the jury, that the breaking and enter- 
ing was done in the night time, that is, a t  a time when there 
mas not day light enough to discern a man's face in the jard. 
That it was competent to prove this, as well as other indict- 
montls of burglary, by circumstantial evidence. The effect af 
the evidence however must be so oonvincing on the minds of 
the jury, as the sworn evidence of a credible eye witness. The 
jury are not to jump at  conclusions. I n  this case there is 
some evidence to be considered by the jury, that the breaking 
and entering was done in the night time. The circumstances 
detailed in the evidence, tending to show this, have been re- 
ferred to by the counsel on the part of the State, viz : the early 
hour when the discovery was made by Captain Green that his 
house had been entered and robbed, stating that he rose when 
i t  was cleverly light, between day-light'and sunrise, the pre- 
paration made for effecting the enterance, the getting together 
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under the window, the axe and box and chair, involving the 
expenditure of time in making these arrangements, the time 
taken in effecting the entrance and completing the robbery in 
the house, the sitnation of the house on a public street in Fay- 
etteville, involving exposure if the entrance had not been 
effected in the dark." These circumstances were pressed 
upon their attention by the counsel to satisfy them that the 
breaking and entering was done in the night time. The State 
must satisfj. the minds of the jnry upon this point beyon$ a 
reasonable doubt, otherwise a conviction of burglary is out of 
the question. 

To this charge of his Honor the prisoner excepted. 
His Honor gave the second instruction pryed  for, but added : 
"While the possession by the prisoner of the watch and 

vest, owing to the lapse of time since the loss, was not a recent 
possession, so as to raise a legal presumption of guilt, yet the 
fact of possession was a circumstance to be considered along 
with the other circumstances of the case, in determining the 
question whether the prisoner was guilty of the larceny. 
Whether those cironrnstances were proved and what weight 
they were entitled to, it was a question for the jury to say. 
Among these was the circnmstance that the articles, the vest 
and watch, stolen from the house s t  the same time, are found 
in the possession of the prisoner ; that one of the articles, the 
watch, was of a natnrc arid value nnsnited to the means and 
condition in life, of the prisoner; that he was contradicted by 
William Richardson, in his account as to how he came by these 
articles. The conflicting character of his own statement in 
reference to the watch, made to Green and Oldham." 

T o  the foregoing portion of his Honor's charge, the prisoner 
excepted, especially to his Honor's including in the enumera- 
tion of circulr~stances "that one of these articles, the watch, 
was of a nature and value unsuited to the means and condi- 
tion in life of the prisoner." 

The jnry returned a verdict of "guilty of burglary," and 
therenpon the prisoner moved for a new trial. The motion 
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was overruled and the prisoner moved in arrest of jndgnieut 
upon the ground : 

1. Because the indictment was concluded at common law, 
whereas it shonld havc concluded "against the form of the 
statute." 

2. Because the indictment charged that the breaking and 
entering was fc;r tho purpose of committing a larceny ; whereas 
the offense of burglary consists in breaking and entering for 
the purpose of cammitting a known felony. 

The motion in arrest was overraled and judgment of death . 
pronounced by the Court, from which judgment the prisoner 
appealed. 

TP. X. BcL. XcIiay  and Guthrie, for the prisoner. 
Attorney General Ilargrove, for the State. 

BY NU^^, J. None of the objections raised by the counsel 
of the prisoner are available to him. 

1. The confessions of the prisoner were voluntary and ad- 
missible, even without the consent of the counsel; but when 
the counsel withdrew his objections and allowed the greater 
part of the conversation between the witness and the prisoner 
to be given in evidence, he had no right, by removing the ob- 
jection, to exclude a part or the whole. State v. Davis, 63 
N. C. Rep., 578. 

2. W e  know of no rule of evidence which excluded the tes- 
timony of Worth because he was a grand juror, even if he 
had acted as such in finding the bill, Bnt when it appears 
that he declined to act or vote on the bill, because he was a 
witness, there is no ground of objection to his competency. 

3. The counsel for the prisoner asked the Court to instruct 
the jury that there was no evidence that the breaking wae in 
the night time. This was properly refueed, because there was 
much evidence given, going to show that the breaking and 
entry were in the night time. The evidence is set forth in 
the case, atld we think i t  fully sustains the ruling of the Conrt; 
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and when the Court proceeded to charge the jury that they 
nlust be satisfied, beyond a reasonable doubt, that the breaking 
and entry were in the night time, it was then for them to say 
from the evidence how the matter was. 

4. The C?onri, was asked to instruct the jury that the pos- 
session of the match proved, was not such a recent possession 
as raised the presnmption of law, that the prisoner was tho 
thief. This instruction was given, but the jury were told that 
this possession of the stolen article, mas a fact which they 
might consider with the other facts, upon the question of hio 
guilt. I n  this there was no error. 

5. The counsel moved in arrest of judgment, because the 
indictment concluded at common law, when it should have 
conclnded against the statute. 

This objection is disposed of by this Court in the case of the 
State v. Butts, 63 N. C. Rep., 503. When the offence is made 
of a higher nature by s t a t ~ ~ t e  than it ~vas at common law, thc 
indictment mnst conclude against the statute; but if the pnn- 
ishment is lessened, it need not so conclude. I n  our case the 
offence of burglary is the same that it was at common law, and 
the pnishment  is neither greater or less than i t  wasat com- 
mon law, but the same. The conclusion of the indictment 
was therefore proper. The other objections made in the re- 
cord have no force in them, and mere not insisted upon in this 
Court. 

There is no error. 

PER CURIAM. Judgment afirmed. 
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LILLY V. PBTTEWAY st al. 

EDMUND J. LILLY 0. JAMES PETTEWAY and others. 

Where in an action upon a bill of exchange, i t  was in evidence that the 
defendant, the payee, had written a3etter to the plaintii and holder 
of the bill, in whioh he said: " I have seen M, of the firm of P dZ M, 
the drawer of the bill, who says, that in a week or two the note you 
write me about, will be attended to; if not, please write me-do not 
bring suit; if they do not attend to it, I will make all satisfactory to 
you:" Held, that the Ietter contained no evidence that the defendant 
knew that this bill of exchange had not been presented at the time 
of writing the letter, and that therefore he was entitled to his dis- 
charge. 

If the endorser of a bill of exchange, with knowledge of the material 
facts which discharge him, promises to pay such bill, he is bound to 
do so. 

This was a crvm ACTION to recover the value of a bill of ex- 
change, tried before Buxton, J., at Spring Term, 1875, cf 
CUNBERLAXD Superior Court. 

The action lTas brought by the plaintiff as holder of the 
following bill of exchange : 

'' $875.00. 
Sixty days after date pay to the order of John Dawson 

eight hundred and seventy-8ve dollars valne received, and 
charge to account of 

JAMES T. PETTEWAY. 
To PEITEWAY & MOORE, 

Wilmington, N. C." 
Endorsed, "JOHN DAWSON." 

I t  was admitted that the bill was drawn by James T. Pette- 
way and accepted by the drawees, Petteway &Moore, and that 
it was endorsed by John Dswson, and that it had not been 
paid. 

The defendant, Dawson, ineisted that the bill had not been 
duly presented and payment demanded of the acceptor, Pette- 
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way & Moore ; and if there was a demand of payment and a 
refusal or failure to pay on the part of the acceptors, that there 
was not due notice given to defendant, Dawson, of such de- 
mand and refusal. 

The counsel of the defendant, Dawson, was permitted by 
the Court, during the progress of the trial, and in his absence, 
to amend the sworn answer of the defendant, so as to present 
the points of thie defence distinctly. The Court also granted 
leave to the counsel for the plaintiff to amend the complaint, 
either then or afterward, in conformity with the faets of the 
case as proved. 

The plsintiff offered no evidence of the presentment of the 
bill to the acceptdrs for payment, nor of due notice to the en- 
dorser, John Dawson, of its non-payment; but read in evi- 
dence a letter of John Dawson to the plaintiff, relating to the 
paper in suit, of which letter the following is a copy : 

" WILMINQTON, Jan. 27th, 1871. 
M. E. J. LILLY, 
2Ely Bear Sir : I n  answer to yours of the 24th, received this 

morning, I have seen R. Xoore, of Petteway & Moore, who 
says, in a week or two the note you write me about will be 
attended to ; if not, please write me. Do not bring suit; if 
they do not attend to it I will make all satisfactory to you. I 
thought they had paid it to you long since. 

Yours yery truly, 
(Signed) JOHN DAWSON." 

No protest was attacl~ed to the bill. It was admitted that 
Petteway & Moore had gone into bankruptcy. The plaintiff 
insisted that this letter, being an nuequivocal protnise to pay 
the debt made after a default on the part of the plaintiff in 
presenting the bill to the acceptor and giving notice of the 
refusal to pay to the endorser, was not only a waiver of such 
default, but was evidence from which the jurg might infer that 
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the protnise of the defendant was made with knowledge of the 
laches of the holder, and that this dispensed mith the necessity 
of proof of actual presentment and notice, and requested his 
Honor so io charge the jury. 

The defendant, Dawson, insisted : 
1. That this letter was a mere proposition on the part of the 

defendant. That i t  did not appear that it was accepted by the 
plaintiff. I t  does not amount to a promise to pay, and was not, 
therefore, a waiver of demand and notice, and that defendant 
was not liable, and requested his Honor so to instruct the jury. 

2. That if it was an absolute promise to pay, yet i s  at the 
time theletter was written, there had been no demand on and no 
refusal on the part of the acceptor to pay, the plaintiff at that 
time had no cause of action against the defendant: the promise 
was without consideration, and the plaintiff could not recover, 
and asked his Honor so to instruct the jury. 

3. There is no evidence that at the time the letter was writ- 
ten, the defendant had any knowledge that the plaintiff had 
failed to make demand of the acceptor for payment, and had 
failed to give notice to the defendant ; and that if this letter 
amounted to an absolute promise to pay, being made without 
a knowledge of the facts and the laches of the holder, that the 
defendant Dawson was not liable, and requested his Honor so 
to instrnct the jury. 

His Honor refused the instruction prayed for by the defen- 
dant, and charged the jury : 

That ordinarily, in order to charge the endorser with l i a  
bility, it was necessary for the holder of a bill of exchange to 
prove a demand on the acceptor at maturity, and due notice, 
that is, reasonable notice, that such demand was ineffectual. 
An endorsee might, however, waive laches in the holder, in 
respect to the demand and notice, by a subsequent promise to 
pay, made mith a knowledge of the circumstances, which, but 
for the promise, wonld discharge him. I n  the present case, 
there was no evidence of due demand and notice. There was 
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evidence contained in the letter of John Dawson to the plain- 
tiff of a subsequent promise to pay, and i t  was apparent that 
when he wrote the letter, on the 27th of January, 1571, that 
John Dawson, the endorsee, knew whether he had received 
notice or not; that being a fact within his own knowledge. 
While them was no evidence of a demand upon the acceptor 
at maturity, still if the jury could reasonably gather from this 
letter that Dawson made the prornise therein containod, after 
a knowledge of the fact that due demand had not been made, 
then plaintiff vas  entitled to a verdict. But if the jury could 
not reasonably so infer from this letter, then the plaintiff was 
not entitled to recover, and their verdict should be for the de- 
Sendant, John Dawson. The burden of theproof is upon the 
plaintiff, and the evidence must preponderate in his favor be- 
fore he is entitled to a verdict. 

To the refusal of his Ronor to charge the jury as requested, 
and to the charge of his Honor as given to the jury the de- 
fendant, John Dawson, excepted. 

There was a verdict for the plaintiff, and thereupon the de 
fendant, John Dawson, moved the Court for a new trial. The 
motion was overruled, and the defendant appealed. 

Strange and W. B c L .  McEay, for the appellant. 
Herrimoa, Fuller & Ashe, contra. 

RODMAN, J. I t  is assumed as settled law: 
1. That if the holder of a bill of exchange fails to present 

it to the acceptor for payment a t  maturity, and if it be dishon- 
ored, fails to give due notice thereof to the endorser, he is dis- 
charged. This general rule of course has exceptions, which 
are not material in the present case. 

2. If the endorser, with knowledge of the material facts 
which discharge hitn, promises to pay the bill, he is bound to 
do so. I t  is admitted in the present case, that the bill was not 
duly presented for payment, and consequently that no notice 
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of presentment and dishonor was given to the endorser (the 
defendant). 

The plaintiff contends that there ie evidence that defendant 
did promise to pay after he had knowledge of the facts mate- 
rial to his discharge, and that he is therefore bound. The only 
evidence of such promise and of such knowledge is fouud in 
the fol!owing letter from the defendant to the plaintiff: 

Blr. E. J. Lilly : 
MY DEAR SIR-In answer to yours of the 2-I-th, received 

this morning, I have seen R. Moore, of Petteway & Moore, 
who says in a week or two the note you write me about will be 
attended to-if not, please write me-do not bring suit-if 
they do not attend to it, I will make all satisfactory to you. 1 
thought they had paid it to you long since. 

Yours very truly, 
JOHN DAWSON." 

His Honor instructed the jury, in substance : 
(1.) That there was evidence contained in the letter of a 

promise to pay the plaintiff. I n  this we concur with his Honor. 
The words, " I will make all satisfactory to you," admits of no 
other construction. It is not, as contended by defendant, a 
mere proposition to pay in case plaintiit' will forbear suit, and 
reqniring acceptance in order to make it binding on defendant. 
Nor was any new conaideration necessary to the validity of 
the promise. The protnise to pay did not create a new obliga- 
tion, which would require a new ct,uaideration, but merely 
waived a defence which the defendant had, and the antecedent 
liability was sufficient to suport this. 

(2.) " That it was apparent, that when the defendant wrote 
the letter on the 27th of January, 1871, he knew whether he 
had received notice or not, that being a fact within his own 
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knowledge." This expression must be taken to mean that de- 
fendant knew that he had not received notice. His Honor is 
supported in it by several cases, which we do not cite because 
they are cited in 1 Parsons on Bills and Notes, 603. But it is 
not necessarily true, inasmuch as notice may be given without 
personal service and consequently without personal knowledge. 
A man map be absent from home ; the mail miscarry, &c. The 
question whether a defendant knows that notice has not been 
duly given to him is not, it seems to us, one to be assumed by 
the Court as necessarily to be infcrred from his promise to pay 
the debt, but it is one proper to be left to the jury upon all 
the circntnstances which may be in evidence in the case. We 
think his Honor erred in undertaking to decide this fact. I n  
the view we take of the other question in the case, however, 
it is not material. 

(3.) "While there was no evidence of a demand upon the 
acceptors at  maturity,  till if the jury could reasonably gather 
from this letter, that Dawson made the promise therein con- 
tained after a knowledge of the fact that due demand had not 
been made, then the plaintiff was entitled to a verdict. But 
if the jury could not reasonably so infer from this letter, then 
the plaintiff was not entitled to recover, and t,heir verdict 
should be for the defendant. The burden of proof is upon the 
plaintiff," &c. 

His Honor thus held that the letter contained evidence tend- 
ing to prove, and from which it might be reasonably inferred 
that the defendant had knowledge that the bill had not been 
presented for payment. We do not concur with his Honor in 
this. In what line is such evidence found. Of course it is 
not to be inferred from his promise to pay, because if so, a 
promise wonld be binding in every case. I t  is said the de- 
fendant s ~ w  Moore, one of the firm of acceptors, and it may 
be that Moore told him that the bill had been presented. But 
there is no evidence that Moore himself knew that the bill had 
not been presented. I t  might have been presented to his 
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partner, which though equivalent in effect for mvst purposes, 
would not be so to prove actual knowledge by Moore. But 
the most that can bs said is, that i t  ispossible that Moore had 
the knowledge and cornrnunicated i t  to the defendant. If  I 
mere permitted to inquire into :the probabilities of the matter 
individually, I should think it  most probable that Moore did 
not cornru;nsricate a knowledge of the want sf presentation to 
the defendant. If on his applying to Moore to pay the bill, 
Moore had said to Ilirn, " The bill mas never duly presented 
to 17s for payment; i t  is no colicern of yocrs; you are dis- 
charged," i t  seems to me that proba1)ly the defendant would 
not have written the letter promising payment. Others might 
think the probability to be the otller way. But take it either 
way, the probability, it mnst be confessed, is of the most uncer- 
tain kind, giving no sure f'ootho!d, and not rising above a con- 
jecturo. Then the masitn comes in, that the burden of proof 
is on the party who affirnis the fact ; that is, on the plaintiff' 
here, as he affirms ttie fact of kuowledge. 

We  are of opinion that there was no evidence that the de- 
fendant, when he wrote the letter, had knowledge that the bill 
had not been presented. 

I have omitted to refer to any antho~ities because they are 
all cited in 1 P a r ~ o n s  on Notch a n d  Bille, 601 and notes. 

There is error in the j u d g n m t  bclow, which is rever~ed. 
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WM. R. PEPPER v. CEBURN L. HARRIS and A. W. SHAFFER. 

Where A and B purchased of C ccr t~ in  persoxal property by parol con- 
tract, and A executed a paper writing promising to pay C upon cer- 
tain conditions therein contained, and the arnouat A had to pny was 
left blnnk and never inserted in said writing: He14 that tho said 
written contract mas of no forcc on account of such blank ; and that 
the Court below erred in  ruling that C was put to his election, either 
to  sue B upon his parol contract of purclmc, or to  sue A upon the 
written contract. 

This was a CIVIL ACTION, to recover the value of certain per- 
sonal property alleged by the plaintiff' to have been sold by 
him to the defendar~ts, tried before IPenry, J, at January 
(Special Term, 1875, of the Superior Court of WAKE county. 

T l ~ e  defendant, Shaffer, filed an answer denying his liability 
to the plaintiff. The defendant, Harric, filed an answer admit- 
ting that he had contracted to pnrchase of the plaintiff the 
property mentioned in tile complaint, b i~ t  averred that the 
contract was in writing aud contained c e r t ~ i a  conditions preca- 
dent, which had not been performed by the plaintiff, and in- 
sisted that no canse of action had accrued aga i~s t  him. A 
copy of the writing referred to is annexed hereto, rnarkcd "8." 

The plaintiff filed a replication alleging that tho paper wri- 
ting referred to had been prepared as containing the contract 
between the parties, and that the conditions ccntained therein 
referred to certain liens existing, upon n tract of land in Hali- 
fax county, contracted to be sold by plaintiff to the defendants. 
The defendants had abandoned the contract of purchase of 
said lands and by reason thereof the conditions became of no 
importance to the defe~dants,  and the written contract had 
never been completed. 

The plaintiff further alieged that he had performed the con- 
ditions, and that if he had not discharged the same, but was 
bound to perform the said conditions, the defendants had not 
been in any wise injured by their non-performacce. 

The plaintiff being introduced as a witness in his own behalf 
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was proceeding to speak of the contract as a contract between 
himself and the defendants, when the counsel for the defen- 
dants interposed and asked the witness if the contract had 
been reduced to writing and was embodied in the paper 
marked " A," which was then produced ; except that the 
blank had not been filled with the amount representing the 
value of the property. Whereupon the defendants objected 
to plaintiff' beiug allowed to give oral evidence of the contract 
except to fix the  value of the property, and in support of their 
objection produced the paper " B," of which a copy is annexed. 

The execution of this paper by the plaintiff was admitted, 
and to meet t i  8: objection of the defendants the plaintiff 
insisted : 

I. That paper *' A "  being an instrument under seal was in 
no sense a complete instrutnent until perfected by the proper 
ascertainment of the valne of the property, and an insertion of 
that value when ascertained, and that a delivery of such an 
instrument was conditional, and the surn of the value never 
having been inserted, the execution had nercr beec completed 
and the contract had not been in legal intendment reduced to 

- 

writing. 
In  thie connection the counsel for the plaintiff proposed to 

ask the witness, ' l  if the paper (' A " had been delivered to 
him by Harris as a complete instrument, or with an under- 
standing that it should thereafter be completed by the ascer- 
tainment and the insertion of the value of the property. 
The  question was overruled by the Court on the ground that 
the witness had already antiwered it  in the affirmative. To 
the ruling of his Honor the plaintiff excepted. 

2. That in any view of the case it was competeut to show, 
that although the contract was taken in  the name of Harris 
alone, the defendant, Shaffer, was equally concerned and liable, 
and that the defendant Harris was in fact acting in the matter 
as agent for the defendant Bhaffer, 8s well as for himself. 

The Court sustained the defendants and held that the plain- 
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tiff should proceed against the defendant Harris alone, upon 
the written contract, or against Shaffer upon the verbal con- 
tract, or he would instruct the jury " that the contents of the 
paper " A " amounted to s variance between the allegations 
and the proof." 

The plaintiff therenpon submitted to a oon-suit and ap- 
pealed. 

The following is a copy of the paper writing referred to : 

STATE OF NORTH CAROLINA, 
Wake county. 

For value received I promise to pay to William R. Pepper 
or order the sum of - dollars, when the said Pepper shall 
have made a full settlement and been discharged from all lia- 
bility on his certain official bond with J. B. Zollicoffer and as 
his sureties as administrator of the estate of L. 3'. Smith : Pro- 
vided said settlement be made within twelve months from the 
date hereof, with the understanding, however, that i n  case any 
liability other than such as has already been determined by 
judgment final, now ,of record in the State or United States 
court shall arise and be determined by the further judgment 
of said Court or either of them, and such liability shall not 
be met and be discharged by the said paper, then the same 
may be met and be discharged by me, and the sum so ex- 
pended shall be a credit upon and operate as a payment so far 
of the said sum of - dollars. 

And it is the understanding of the parties and the true 
intent and meaning of these articles, that in case the said Wm. 
R. Pepper shall make said settlement and be legally dis- 
charged from all liability on said official bond within twelve 
months from the date hereof, that upon the exhibition of au- 
thentic proof of smh settlement and legal discharge, and de- 
mand, then the said sum of - dollars will be due and paya- 
ble. And in case said Pepper shall fail to make said settle- 
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ment within said twelve months as aforesaid, then this obliga- 
tion shall be null and void. Given at Raleigh, N. C., this 12th 
January, 1872. 

C. L. HARRIS, [SEAL.] 

Witness: P. A. NOLAN, 
Postscript. 

By tlie settlement and legal discharge, mentioned in the fore- 
going instrument, is meant and intended, the rendition by the 
said Pepper of' his fina! account as the administrator of the 
said L. F. Smith to the proper Court, and the auditing of the 
said account by the proper officer, and such other proceedings 
as may be prescribed by law for final settlement and discharge 
from such trusts. 

C. L. HARRIS,  [SEAL.] 

WORTH CAROLINA, 
Wake County. 
Whereas, I have agreed with C. L. Harris to sell him all the 

~tock,  tools, fixtures, crops, provisions, fodder, corn, I~osses, 
mules, plows, carts, boats and materials of every kind and sort 
in  use or now employed or being on the plantation, known as 
the Pepper tract on Jones' Jsland, in Roanoke river, near Gas. 
ton, and which plantation lies in Northampton county; the 
price to be ascertained after the crop grown on said plantation 
during the year 1811, shallihave been housed, by the opinion 
of one disinterested person, selected by the said C. I,. Harris? 
and of one disinterested person, selected by me, and of one 
umpire, to be chosen by tlie said disinterested persons i n  case 
they sliould not agree. Now I hereby bind myself in consid- 
eration of the premises and of one dollar paid to me, to make 
such selection of one disinterested person whenever I shall be 
called upon by the said C. L. Harris so to do, to abide his de- 
cision or the decision of the umpire chosen as aforesaid, and 
to deliver the above enlimerated property to the said C. L. 
Harris at the price ascertained as nforesaid, and to receipt to 
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the said C. L. Harris for the said price under the agreement 
entered into between 11s by written articles, dated the - day 
of --, 1872. Witness m y  hand and seal, the 12th :day of 
January, 1872. 

W. R. PEPPER, [EEAL.] 

Witness: P. A. NOLAN. 
Under the ruling of his Eonor, tbc plaintiff submitted to a 

judgment of non-snit and appealed. 

Boore & Gatling and Smith 13 Strong, for the appellant. 
Fowle and J. 6. L. I la r r i s ,  contra. 

PEARSON, C. J. The action is for the valne of certain per 
eonal property sold by the plaintiff' to tlie defeudants. His 
Honor assnmea that '' the contract was made by Harris, as the 
agent of SliaEer, ae well as for hitnself." But he  mas of opinion 
that the vlaintitf shon13 proceed against IIarris alone, npon 
the written contract ; or against ShaEcr upon the alleged verbal 
contract," In other worde, he was of opinion that a l t ho~~gh  
Harris aucl Shaffer boaght the property jointly, yet, inasmuch 
as I-Iarris had executed paper A, that had tlie effect of making 
a severance ; and the plaintiff was pnt to his election, either 
pxoceed against Harris, on paper A, or elso proceed against 
Shaff'er on the verbal contract, bnt yon cannot proceed again& 
them jointly. 

If paper A was not subject to the objection that it an~ounts 
to  nothing, and has no legal effect because of the blank in re- 
spect to its 111ost essential part ; and to the further objection, 
that it makes no reference to the contract of sale, and is sense- 
less and unrxieaning as a promise to  yay, prmided,  the obli- 
gee will make a certain settlement ; and cannot be connected 
with the contract for the sale of the property, except by par01 
evidence, the opinion of his Honor would seem to be op- 
posed by the reasoning in Badham v. Drake, 9 Mason & Wels- 
by 79 ; IVylde v. Northern Rai lroad Company, 53 New Pork, 
156. But the fact that paper A is Llalrk, iu respect to the 

24 
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amounf that Harris pronlises to pay, (to say nothing of the 
fact that it is senseless and unmeaning without the aid of pard  
evidence to connect i t  with the sale of the property,) and has 
no more legal effect than a blank piece of paper, makes it un- 
necessary for us to go into the learning upon the subject, as t~ 
the right of action against all, when a party has entered into 
a written undertaking, without disclosing the name of one 
jointly interested, and for whom he is acting as agent. 

Our case is, can the action of a vendor against two parties 
contracting jointly for the purchase of property, be obstructed 
by a Zdankpiece of paper, so as to authorize the Court to put 
him to his election, sue one on the blank paper, or else m e  
the other upon the verbal contract 1 

There is error. Motion for new trial allowed. 

LEONARD M. LONG v. HENRY J. LONG and others. 

Where in a deed the land conveyed is described as follows: Beginning 
on the 6th corner of the last mentioned 300 acre survey,-running 
thence a direct line to the Ramsey ford, so, however, as to include the 
cleared part of Shingle island;" the 5th corner, Ramsey ford and 
Shingle island are established points, and a direct line from the 5th 
corner to Ramsey ford will not touch Shingle island: He& that a 
direct line from the 5th corner to Shingle Idand, so as to include the 
cleared part thereof and thence to the ford, was the proper boundary 
of said land. 

(The cgses of C h w y  v. Slude, 3 Murph. 82 ;:and S7~ultz v. Young, 3 Ired. 
885, cited and approved.) 

CIVIL ACTION, in the nature of Ejectment, tried before 
dlcKuy, J., at  Fall Term, 1874, COLUMBUS Superior Court. 
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All the facts necessary to an understanding of the case are 

stated in the opinion of Justice SETTLE. 

Smith & Strong, for the appellants. 
Battle & Son, contra. 

SKI'I'LE, J. The question iuvolved is one of boundary, aris- 
ing npou the following description in a deed : "Beginning on 
5th corner of the last rnentioried 300 acre snrvey, rnnning 
thence a direct line t o  the R m s e y  ford, so however as to in- 
clude the cleared p u t  of the Shingle Island," &. 

The 5th corner, Ratnsey's ford, and the  cleared part of 
Shingle Island flirtliest from the ford, are wuil known and es- 
tablished points. 

A direct line from the 5th corner to Rarnuey's ford will not 
touch ang part of Shingle Island. How then can we run di- 
rect from the 5th cornsr to the ford, so as to include Shingle 
Island ? 

We think onr decisions establish beyond doubt, that we &hall 
go from the fifth corner in a direct line to Shingle Island, so as 
to inclnde all tho cleared part thereof, and thence to the ford. 
This construction comes nearer giving force to all parts of the 
description thsn any other that can be adopted, and is in con- 
sonance with the general principles of our decisions. Cherry v. 
S,?ade, 3 Nurphy, 82 ; Shwltz v. Young, 3 Ired., $85. 

I t  is nnnecessary to notice the other point made in the case, 
for i t  will be observed that this description is taken from the 
report of the jury which laid off the dower of the widow, 
Dorcas Gore, and hence her true line was the one now claimed 
by the plaintiff, who bought the land covered by the dower. 

We may add, however, that we see no error i n  the charge of' 
his Honor on the second point. 

Judgment affirmed. Let this be certified, &c. 

PER CURIAM. Judgment affirmed. 
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PETER H. SNITE and wife HATTIE D. THE MECHANICS' BUILD- 
ING AND LOAN ASSOCIATION. 

In a suit against a Buildidg and Loan Association to cancel a cwtain 
mortgage deed, made t o  secure the repayment of $1,360 advanced to 
the plaintiffs for the redemption of fifteen shares of stock therein, and 
in which an injunction is prayed, restraining the defendant from sell- 
ing the land conveyed i n  said mortgage, and sgainst any further pro- 
ceedings thereunder: It is error for the presiding Judge to vacate an 
order obtained at  the coiiln~encement of the suit restraining further 
proceedings under said mortgage, and refusing to grant an injunction, 
when i t  appears from the admission of the defendant that the said 
mortgnge corers too much, and is in violation of the Constitution anti 
By-laws of thc Association. 

CIVIL ACTIOX, fur an R C C O U ~ I ~  and for thc cancellation of a 
mortgage and prnging for an injunction, heard before his 
Honor, Judge  fir^, a t  Cllnmbers in NEW I-~ANOTER conntg, 
on thc 6th day of March, 1S75. 

The following are the material facts relating to thc q~iestion 
r~ i s ed  at this stage of the proceedings and decided at this term 
of the Court : 

The plaintiff in September, 1669, subscribed fur fifteen 
shares of stock in the defendant Association. On the 6th ( s f '  

October following, I I C  obtained, by way of loan as he allege:., 
from the Association the sutri of $1,366, by having ten shares 
of his stock redeemed, (as it  is technically expressed in the 
transaction of the Association,) at  $91.60 per  hare, and five 
other shares redeemed at $90 per sliare. T o  secure the png- 
lnent of this amount of $1,366, lie and thefenw plaintiff, his 
wife, executed a mortgage to certain t rnstess, who afterwards 
wssigned i t  to said Association, upor] rcnl estate in the city of 
Wilmington, worth $3,000. 

Thc defendant admits that the $1,366, the sgm advancod to 
the plaintiff for the redemption of his fifiecn shares of ~twk, 
which the said Association allege was no loan, but a sale, was 
eecured in said mortgage to be repaid ; charging, however, that 
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snch condition was therein inserted through a mistake, and in 
violation of the Constitution and Bylaws, and adring that 
the said mortgage be so reformed as to make it conform to the 
Constitution and By-laws. 

Among many other allegations, not relevant to the question 
argned and decided in this Conrt, the plaintiff states that he 
has already paid $1,155.31, a sum Inore than snfficient to pay 
off and discharge the said mortgage, with all the lawful interest 
thereon accrued. 

On tho 12th of December, 1874, the plaintiff obtained from 
Chief Justice PEARSON an order restraining tlle defendant AE- 
socintion from selling the real estate conveyed in tho mort- 
gage, as it had advertised to do, until the hearing of the cause 
before Judge McKor, at Wilmington ; at the same time order- 
ing the defendant to appear :tt sncli time and place ns Judge 
NCICOY should appoint. In obedience to the order, tho pLintift' 
and the defendant Association appeared bcforc Jndgo KEXE 
at Chambers in New IIanovcr connty, on the 6th day of 
Xarch, 1575, when after srgoment, his 'E-Eonor vacated the re- 
draining order and refused to grant the injt~nction prayed for, 
whereupon the plaintiffs appealed. 

Stmnge, London and 33ench,  for nppcllnnts. 
Smith & Strong, with wlioln were libzole and Batc7dor 

contra, submitted tlle following argnment : 
The defendant was incorporated by an act ratified March 

26t11, 1870, Private Laws of 1569-'70, chap. 93, page 154. 
Section 2 of the act fixes the par value of stock at $900 per 
share, and limits them in number to 6,000 or less, and then 
provides : Tile corporation may, according to such rules and 
regnlations to be provided in its by-laws, redeem or pnrchase 
the &ares, or any number thereof, held by its stocliholders, a t  
such prices as may be agreed, and on payment of such price, 
may take from thc stocliholders a mortgage on real estate to 
secure the instalments remaining unpaid on the shnrcs so rc- 
deemed or purchased, together with interest a'; a rate not ex- 
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ceeding 6 per cent. per annul11 on the par value of' the satne, 
and also all such fines and penalties as may be prescribed by 
the by-laws for the non-payment, punctually, of snch instal- 
ment and interest, and such mortgage, and the debts secured 
thereby, shall be exempt from taxation, the property being 
taxed in the hands of the mortgagor. 

The defendant having paid n small sutn in monthly instal- 
ments, redeems, that is, accepts a sum payable now in place of 
8 larger sum accumulating under its operations and to be paid 
i n  the future. I-la tllas anticipates what lie would be entitled 
to as a shareholder npon the consummation of the purposes of 
the Association and nrhen its profits will admit of s par pay- 
ment. I t  is in no sense a loan, and there is no contract for the 
repayment of the moneys received upon sccll eale or redenip- 
tion, and the stockholder's obligation to continue his monthly 
payments remains nnitnpaired as before, except that he must 
pay at the rate of 6 per cent. per annurn the n~onthly interest 
on the Qar valne of the stock redeemed. This is expressly 
antliorizd by the charter in the section quoted. 

To secure these continuing obligations, the mortgage required 
and executed in conformity to the act, expressly recites that as 
a condition of the payment or redeniption of his stock, such 
sharehoider must still "pay to the association monthly, and 
every tnor~th during its continuande, on tho days appointed by 
the said association for such payment, one half of one per cent. 
on the ultimate or par valne of the said ~liares so redeemed by 
way of interest ; and will " pay regularly, on the days appointed 
by the said aseociation for such payment, the moritl~ly dues on 
the shares held by him in said association, whether the same 
be redeemed or not ;" and \ d l  "pay all such fines as may be 
incurred by any dcfault on his part in making the payments 
aforesaid at the time aforesaid," &c., &c. 

I t  f:lrthar provides, ': that in the event that default shall be 
made by him in the payments to be made as aforesaid, or any 
one of them for the space of three months, or in the other con- 
ditions, stipulations and rcquirements abow ~ e t  forth, or either 
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s f  them, in conformity with the provisions of the constitution 
of said association, that then, and in that event, he or his legal 
representatives will cause to be paid to the parties of tho second 
part, as trustees of eaid association, the slim of $252, with in- 
ttere~t from the date of these presents." 

The proviso declares the deed shall become void if the bar- 
:gainor comply with " all terms, requirements and conditions 
on which eaid snin of $253 was advanced," " or in the event 
sf any default in complying with and performing the same, 
he shall " pay said snm of $252, with interest from the date 
hereof." And in case of salc, the proceeds shall be applied to 
the pagrnent of " the principal and interest of the sum ad- 
ranced," and all costs and charges incident to said sale, and 
conveyice,  and all fines and monthly dues then remaining 
unpaid," and the surplus, if any, returned to the bargainor. 

I t  is thus plain that the sum advanced in redemption of stock 
is but an anticipation of a payment at yar value, at a future 
iuncertain time, and in no eezse a loan ; and it is accepted on 
the terms that the monthly investment and monthly interest 
ton the sum constituting the par valnc of the stock, as ae l l  as 
-fines, mnst continue to be paid thereafter as the consideration 
tof E U C ~  anticipated pagment. 

I f  the provisions of the mortgage deed are carried oxt, that 
money is never repaid, and the more rapidly the general f~ ind  
is increased by these means, the sooner will these monthly 
payments cease and the party be exonerated therefrom. 

That the transaction is not nsnrious, is manifest from the 
absence of any clement of a loan, and is so uuderstood and 
adjudicated in many cases. 

The members of a society raked a fund which was from 
tinlo to time loaned to its mmbcr s  with legal interest, and 
,such loans were put up to tlie bidder who would pay the largest 
sum for the Icbl!, in oddition. This is not ucury. Siltw r. 
Barnrs,  87 Erlg. Corn. Law Rep., 571. 

Similar a~scciati( PS  to curs cxkt in Erglarld, and transa; 
dirs of tJ:e k i ~  d c c r r l l ~ i r  cd c i  ill this r c t i c n  1 a l e  1 ( ( 1 1  I c l  
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valid. Burbidge v. C'olton, 8 E. L. and Eq., 57 ; Seagrave v. 
Pope, 15 En. L. and Eq. Rep., 477 ; Pbmming v. Self, 27 En. 
Law and Eq. Rep. 491 ; dlosely v. Baker, following the case 
preceding, at page 512. And in New York, Citizens dl?6tual 
Loan Associaikon v. Ifibster, 25 Barbonr, (N. T.) 263 ; see 
also Franklin BeneJit Assosiation v. Musk, 5 Dntchers (N. J.) 
Rep. 225; in Maryland, Shannon v. Tho Howard Mutual 
Benejt Association, 36 (Md.) Rep., 383 ; McCohen v. Coloreu 
Building Association of Bast Baltimore, 40 (Md.) Rep. 226. 

The provisions of this charter are in substance the same as 
those in the general law enacted in regard to Building Associa- 
tions. Bat. Rev. ch. 12. 

I t  is trne it was held usurious to effect a !oan even in this 
way under the general law of Pennsylvania. But this decision 
was not an application of the general act forbidding usory to 
the transaction of an Association having not the special sanc- 
tion of law to its acts. Bupfert v. G'utten6urg, Building Asso- 
ciation, ti Casey (Penn.) Rep. 465 ; but this decision was inme- 
diately corrected by a law authorizing such operations under 
which it ia said, there are now some 400 of these Associations 
in the City of Philadelphia alone. The act was pae~cd in 
1859, the decision made in 1858. 

The act of incorporation cures old objections to the opera- 
tions under a voluntary association, and such legislation is 
valid. Cooley Cons. Lim. 369, et. seq. defective appointment 
of trustee. Etheridge v. Vernoy, 71 N. C. Rep. 184, and 
various cases remedying defects i n  jurisdiction of courts. 

Thus an act curing defect in private examination of a feme 
covert, which would have mado the deed inoperative was held 
valid. Watson v. Mercer, 8 Peters, Rep. 88. There is no 
ground laid for hterference of the Court as whatever error 
may exist, there was absent every element of mala fides. 
T t~ rne r  v. Navigation Company, 2 Der. Eq. 236. 

,4n error which would be corrected at the hearing trill now 
be disregarded, arid the case proceeded with as if corrected. 
~ Y i l l s a p  v. XcCormick, 71 N. C. Rep. 531. 
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~MITEI and wife V. THE MECBANICS~ BUILDING AND LOAN ASSOCIATION. 

PEAESON, C. J. The complaint alleges, among other things, 
that the mortgage deed secures the re-psyment of $1,366, the 
sum advanced to plaintiff for the redemption of his stock. The 
answer admits this fact, and admits further, that it was a viola- 
tion of the charter arid by-laws of the Association to include 
this s n n ~  in the mortgago. I t  then alleges that the mortgage 
was so drawn by the mistake of the draftsman, and prays to 
have the deed reformed by making it conform to the constitu- 
tion and by-laws. 

His Honor, without disposing of the question of reforming 
the mortgage deed, refi~ses to grant the injl~nction. I n  other 
words, he vacates the restraining order, arid permits the defen- 
dant to sell under a deed which, by the admission of tlie de- 
fendant, covers too much, and is in  violation of the charter sud 
by-laws of the Association. 

There is error. Order reversed and came remanded, to the 
end that an injunction issne, as prayed for in the complaint, 
and continaed until further order, and to the end that the 
pleadings may be so amended as to present an issue of fact to 
be tried by a jnry, nncler instructions by the Court, to the ef- 
fect following : 

" Was the mortgage deed mentioned in tlie pleadings drafted 
so as to include the sum paid to the plaintiff by the defendant, 
as the price of tho redemption of his stock, by accident, mis- 
take or by ignorance of the drafteman ? Or, was the mortgage 
deed, mentioned in the pleadings, drafted so as to include the 
sum paid by the plaintiff to the defendant as the price of tlie 
redemption of his stock, by design and on pnrpose and with 
the privity and knowledge of the defendant, and with a view 
to oppression and wrongful exaction ?' 

A verdict upon this issne will enable the Court to see 
whether the mortgaga deed comes under the rules in regard 
to the correction and reforming deeds, or under the rules in 
regard to declaring deeds void for fraud and circumvention. 

The case may thus be disposed of upon the matter of the 
nlortgage deed ; but should the verdict be that the deed was 
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made to include too much, by accident, mistake or the igno- 
rance of the draftsman, and the deed be reformed, so as to con- 
form to the charter and by-laws, then the general question, 
which argued with much earnestness : Are these Associa- 
tions a swindle and a means of deluding and cheatin, wnorant ', 

mechanice, which the Co~lrts have power to suppress, as con- 
tended fitr hy plaintiff's connsel, or are these Associations 6ona 
$de, and a means of enabling poor mechanics to borrow money 
and pay it back by small monthly instalments, so a8 to ease 
and favor him, by fitting the payment of interest and dues to 
what may suit his convenience? And, in the second place, 
suppose the mechnnic comes in, according to the charter and 
by-lawe, and indirectly borrows money from the Association 
at the rate of 25 per centnm, must he abide the consequences8 
or, i r ~  the face of the charter of the Aksociation, have the 
Courts power to interfere? 

Upon this general question we are l o t  now at liberty to ex- 
press an opinion. 

Error. Let this opinion bo certified. Remanded. 

PER CURIAM. Order reversed. 

C. W. OLDHAM a d  wife 0, THE MECHANICS' BUILDING AND 
LOSN ASSOCIATION. 

B e e  khe Syllabus in the  preceding case.) 

C~VII .  ACTION, for the cancellation of a mortgage and for all 
.account, and also praying for an injunction, heard before A&+, 
J., at Chambers in the county of Kaw HANOTEE, on the 6th 
day of March, 1875. 

T h e  facts in this case are substantially the same as in the 
case of Pmith and .wfd v. Tfie Nechanica? Building & Xoun 
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MAEN and wife v. THE MECEANICB' BUILDING O D  LOAX ABSOCIATIOPT. 

Association, (the same defendant,) and the same orders were 
made hy his Honor, the presiding Jndge. 

From the order, vacating the restraining the order and re- 
fusing to grant the injlrnction prayed for, tho plaintiff appealed. 

Strange, London and French, for appellant. 
8mith & htrong, E70wle and Batchelor, contra. 

PEARSON, C. J. Same opinion as in Smith v. Ai?echanics' 
Building & Xoan As$oc<ation. 

Error, and judgment according to that opinion, which will 
be certified. 

PER CURIAM. Order reversed. 

WM. D. MAHN and wife a. THE MECHANICS' BUILDING AND 
LOAN ASSOCIATION. 

(Tho Syllabus i n  this case is the same as in the preceding case of Smith 
and wife v. The Mechanics' Building and Loan Association, page 372.j 

Thie was a CIVIL ACTION, similar to the two proceding against 
the same defendant, heard at the same time by his Honor, 
Kerr, J., at (.l imbers i n  the county of NEW HANOYER. 

For the fitctc, and the orders made in the Court below, 
from which thc plaintiff appealed-see the case of Smith and  
wife against the same defendant, ante page 372. 

Strange, London and Bench,  for appellant. 
Smith & Sdrong, f i zole  and Batkhelor, contra, 
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PEARSON, C. J. Same opinion as in Smith v. Bechanics' 
Bzcildz'ng & b a n  Association. 

Error, and jndglncnt according to that opinion, which will 
be certified. 

PER CURIAM. Order revc~sed. 

WM. P. WETHERELL and wife MARY E., Executrix of A. M. GOR- 
MAN a. MAXWELL J. GORMAN and others, and SIDNEY W. 
WHITAKER. 

The sale of land by a fiduciary, on the 4th April, 1865, for Confederate 
money, can scarcely bc supported under any circumstances, against 
the interests of the beneficiaries. 

A bequest to a wife of all the testator's property, after tho payment of 
his just debts, for the benefit of her and my children, and that she 
shall hold the same as my exccutiix on3 guardian for their mutual 
benefit: Provi&d, That the principal shall not be used, unless the in- 
terest fails to  meet their reasonable parts," does not empower the wife 
to  sell a part of the real estate left by said testator; and a sale of such 
portion by her will be set aside, and the purchaser reimbursed for 
what he paid, being at  the same time charged with the rents and 
profits. 

(12nmorn v. 12nizsorto, 63 N. C. Rep. 251 ; A1.Ioo~~c v. Shields, 6% N. C. Rep. 
327, cited and approved.) 

SPECIAL PROCEEDING, for the sale uf real estate for assets, 
comme~lced in the Probate Court, arid thence rernovod into 
the Superior Court of WAKE connty, and tried at June Term, 
1875, before his Honor, Judge lt%tt9. 

The feme plaintiff' states that A. M. Gormau, her testatol; 
died in 1865, leaving a last will, in which it is bequeathed and 
devised as follows : 
" I desire that all tho property I may possess, after the pay- 

ment of my jnst debts, in the case of my death, may be given 
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to my beloved wife, for the benefit of her and my children, 
and that she shall hold the same as my executrix and guardian 
for their mutual benefit: Provided, That the principal shall 
not be nsed, unless the interest fails to meet their reasouablc! 
part." 

That  she qualified as executrix at February Term, 1865, of 
Wake County Court, and took into possession, personal pro- 
perty worth some four hundred doll:~rs, which, together with 
the proceeds of the sale of certain real estate, was expended 
in the payment of her husband's debts, and charges of admin- 
istration ; and that there are now ontsta~lding debts to the 
amount of $825. 

The executrix, plai~~titf, tnrtl~er states, that on the 10th day 
uf April, 1865, she, thinking she had a right under the said 
will of her hnsband, su!d, ot. attempted to sell a certain home 
and l f ~ t  belonging to the cstatc, to one Sidney W. Whita- 
licr, fur $5,000, Confedclxte motley; that Whitakcr paid the 
Confederate money and entered upon tllc possession of the 
property, which he 112s kept ever sirlce, clairliing it in fee. 
That tliere is no other property except tllii lot, so sold to said 
Whitaker, from which the indcbtednces of the estate can bc 
paid. She therefore prays a sale of said lot for assets, Bc. 

Whitaker, by leave of the Court, was permitted to defend, 
and alleged a bona Jide sale to him of said lot by the said 
.fer/?e plaintiff, and that she, at the tirne of &aid sale, repre- 
sented that she had power to d l ,  under the will of her late 
huslmnd, and that such sale w e  for the mutual benefit of her- 
bdf arid children ; that the property brougllt a fair price, and 
that the said executrix stated to him, that if he did not pnr- 
chase the same, she would sell to some oncgelsc. 

The  defendant, Whitaker, also charged, tlint several p a r s  
after the sale, that the said executrix had laid of).' tu  her certain 
real estate in the city of Raleigh, as her dower, and upon 
which she now lives ; that the real estate, which she possesses 
as dower, is much more than suflicient to pay all tbe debts of 
Her testator, and should be so applied. Said defendant claim, 
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that if the execntrix did not apply the proceeds of the sale to 
him in the payment of debte, i t  was no fault of his; and that 
his estate is good against the said feme plaintifl, and that sho 
will be held to have elected to take the lot sold to him, and is 
bound by her said election; and that she could not, after 
making him a deed for the same, take lier dower in another 
portion, thereby dissenting from the will, ao as to deprive the 
defendant of the land he had honestly prlrchased and paid for. 

In  her replication to the foregoing answer, the feme plain- 
tiff offera to ~ n b l ~ l i t  her accounts of the administration of her 
her husband'> est;~tc, when requested to do so by the Court. 
She alleges tl1:1t 7 1 1 ~  money received for the purchase of the 
said lot, was ~ r - t , i  i~less and could not be used to pay debts ; 
and admits that ~r - i~en  she sold said property, she thought she 
had a right to do so, but says, that sir~ce said sale, she has been 
informed of her mistake. She also admits that she has had 
allotted to her, her dower ; but contends, that in this proceding, 
she is representing the creditors of her deceased husband, and 
that her dower is not subject to their claims. She denies that 
the defendant Whitaker has any title to said lot, either as 
against her, or the creditors, or the other defendants, as she 
<!odd not at the time of said sale, convey any title. She con- 
tends that the ouly question in this proceeding, is as to the 
title of the defendant to the land, she honestly attempted to 
sell him. 

The other defendants are n~inors; and the only heirs at law 
of the testator, who answered formally by their guardian 
ad litem. 

His Honor, after argument, granted the prayer of the plain- 
tifl's petition, and gare jndgment that the house and lot be 
sold. 

From this jndgment the defendant, Wbitaker, appealed. 

EbzoZe, for appellant. 
ColZina, with whom were Smith & Strong, contra, filed the 

followir~g brief: 
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WETHEKEL~ and wife, Executrix, a. GORMAN e l  al. 

1. Was title conveyed to Whitaker ? I t  is doubtful whether 
nnder the will, title was conveyed by the widow a devisee-- 
see will as set out in the statement ef the case. 

But, if under the will title was conveyed by the widow as 
devisee, i t  passed subjected to be divested ou the insolvency of 
the estate becoming known. Rev. Code, chap. 46, eec. 61. 
Sale void. Badger v. Jones, 66 N. C. Rep., 305. Uase al- 
most identical. 

As  dowress the widow could convey no title before the as- 
signment of dower. WiIliarnso~~ v. Cox, 2 Bat. Dig., 1175 (4) ; 
Webb v. Boyle, 63 N. C. Rep., 271. 

2. Could executor, who is also widow, after sale to Whita- 
ker, dissent and  take dower i n  other lam& ? 

The law as laid down in the Rev. Code and the following 
decisions all show that she can. Rev. Code, chap. 46, see. 62. 
Saving of dower. 1 Mitchener v. Atkinson, Phil. Eq., 23; 
Ramsour v. Ravzsour, 63 N. C. Rep., 241-widow, executor 
and devisee ; Boore ex parte, 92 page, 6th line from top, 64 
N. C. Rep., 90; Avery ex par&, 64 N. Q Rep., 113-widow, 
guardian and devisee. Binton v. Whitehurst, '71 N. C. Rep. 
66-see opinion bottom of 67th page and NeAfee v. Bettis, 
72 N. C. Rep., 28. 

As  to widow being in any way estopped by her declarations 
that she had a right to seI1, or by her deed to Whitaker, see 
22. R. Co. v. Stratton, 22 Eng. C. L. R., 219. Same principle 
laid down by our own Court in  an old case and a recent one. 
A&% v. Hamlin, 2 Dev. & Bat. 115 ; Devries v. Baywood, 
64 N. 0. Rep., 83. 

PE~RSON, J. The  well prepared brief of the counsel for 
the plaintiff leaves us but little labor. 

The  sale of land by a fiduciary on 4th April, 1865, for Con- 
federate money, could scarcely be supported under any circum- 
stances against the interests of the beneficiaries. Besides that, 
the will does not authorize the executrix to sell the land. The 
widow had the right to diseent from the will and take dower 
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and leave the debts of the estate a charge upon the lot in ques- 
tion. Ransom v. Bansom, 68 N. C.R., 231. 

There should be an order for the sale of the land as prayed 
for to pay debts, and there should he an account with Whita- 
kcr reimbursing hirn the value of what he paid for the land 
and charging him with rents and profits. Zoore v. Shields 
78 N. C. Rep., 327. 

There is no error. This will be certified, &c. 

f E I ~  CU~IIAN. Jndgrneot affirmed. 

J. D. NEAL t. JACK 1:ELLAMT. 

A, in  consideration of thc rent of a certain piece of lanil, verbally 
promised to pay B, the owner, two bales of cotton and to keep up thc 
fences and the ditches cleaned out failing i n  this latter he  was to 
pay as rent three bales of cotton; B agreed to furnish certain advances 
to A, which with the rent was to  be paid before A could take in pos- 
session any of the crop: Held, that such agreement nlncie A n cropper 
and not a tenant of B. 

Held fur t l iw ,  that the verbal promise of R. to  0 & Co.. that he would bc 
responsible for the advances furnished A, to a certain extent, was suf- 
ficient, and it  mas not such as required that i t  should be in writing. 

(Ec~yzcood v. Boge~s ,  at this term cited and approved.) 

CIVIL ACTION for the delivery of certain cotton, clltirned as 
rent, tried before Watts, J., at the Spring Term, 1875, of the 
Superior Court of NASH county. 

The fc4lowing t re  the facts pertinent to the points raised 
and decided i u  this Court, as appear from the statement ao- 
companying the record. 

Early in the year 1812, the witness, John W. Davis, heard 
a statement of the bargain between the plaintiff, Neal, and one 
Isaac Taylor, the detendant's intestate, in  regard to the culti- 
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vation of a certain piece of land belonging to the plaintiff, for 
the said year of 1872. The contract was a verbal one, and t h e  
terms thereof, as the witness understood, were as follows: 
Taylor had rented a certain portion of Neal's land, for two 
bales of cotton, Taylor agreeing to keep g o ~ d  fences around 
the cultivated land and to do the necessary ditching, inc1ndir.g 
the kc t ~ ~ ~ i i ~ g  open aud cleaned oat the old ditches. If Taylor 
should fail to keep 11p good fences, and to clean out the ditches 
as agreed, Xeal was to hare three bales of cotton instead of 
two for the relit 

hTeal liatl agreed tc, 111n1ic advances to Taylor, to the amount 
of orlc bale of cott$5rt, tu a&t 11i:rj in rnaliinp the crop. Tay- 
lor, the parties told the witness, agreed ~ l . , t  Yea1 fihonld have 
the crop, until the advancernerlts and the rent cotton shonld 
be paid. 

Davis, t l ~ c  witness, f't~rther stated, that in June, 1872, he was 
at Neal'f hunse, when Taylor came in. Witness asked him, 
"How is yonr crop?" TO this, Tajlor replied, "I have no 
crop;" and when asked, '' W h y  uot, had he not beerr tending 
a crop 2" he said, Yes, but i t  was Mr. Neal's crop ; I consider 
i t  belongs to Nr .  Neal until the contract is complied with.'" 
He ,  Taylor, further stated, that Neal was to hold the crop until 
the rent alid !he adwnces lmd been paid. 

Taylor did I I U ~  do  I I ~  the fences, nor clear1 ont the ditches, 
nor do any work tllercon. 

W. H. Fkiler, another witness fur the plai~~tiff,  testified, that  
Neal, the plaintjfY, was bnilding s house for him in December, 
1871, and Ja~iuar r ,  1872 ; that dnring the time, Taylor came 
to the honsc wl~ere Neal was s t  work, and proposed to rent a 
piece of his land. Keal told him that lie would rent him the  
land for t l ~ a t  year (l872) for two bales of cotton, if he ~.oaId 
clean ont the ditches and keep up good fences around the land ; 
bnt that  if he did not do this, he should charge him three 
bales. To these terms Taylor agreed. The contract was not 
in writing. 

Someti~uc after this, Taylor informed the witness that he 
25 
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was in  debt to Neal, one bale of cotton for supplies, which 
Xeal had furnished him, and that these advances were to be 
paid out of the crop. This was several ~nonths after the con- 
tract had been made. This witness also corroborated the tes- 
timony of Davis in regard to what Taylor said about the 
ownership 3f tlie crop ; and that he had heard Taylor speak of 
the contract and the crop in the same terms on several occa- 
sions. Taylor did not keep up good fences, nor  clear^ out 
ditches ; he did no work on them at all. 

This witness further stated, that according to their verbal 
agreement, Meal was to hold the entire crop until he was sat- 
isfied ; that Taylor was not to remove any part of the same. 

nor have any title thereto, until the said indebtedness had been 
pa?. 

The following additional facts were admitted on the trilil 
below, viz : 

That during the year 1872, Nenl advanced to Ta+ylor tlie 
sum of ten dollars and sevcnty cents, after the contract was 
made. 

That after said coniract, in the presence and with the con- 
sent of the plaintiff', and upon the faith of the plaintiff's verbal 
promise to see the same paid out of the crop, Taylorcontractecl 
an account with $1. S. Odorn & Go. for supplies, with whicli 
to cultivate his crop, to an amonnt not to exceed the value of' 
one bale of cotton ; which said account mas charged on the 
books of Odom & Co. to '< J. Taylor-J. D. Neal, security." 
That the ncconnt amormts to the snm of $50.27, and has not 
yet been paid. That Odom c% Co. now seek to hold tile 
plaintiff responsible for said account ; and that Taylor, a short 
time before his death, admitted that he was indel~ted to the 
plaintiff one bale of cotton for advances. 

That Taylor died during the year 1872, after the crop was 
raised, but before it was gathered; and that the defendant 
qualified as administrator of his estate, took possession of the 
crop, and now refuses to deliver the same to the plaintiff, after 
demand. 
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That the sheriff of Nash county took into his possession 
four bale8 of cotton of the crop raised on the 8aid land by 
Taylor during the year 1872, by virtue of the writ issned in  
this cause. That the sheriff' re-delivered the said cotton to 
the defendant, upon his execnting to him the bond required by 
law, with Thornae P. Braswell as snrety. Since the commence- 
ment of this action, the defendant has paid the plaintiff two 
bales of cotton. 

Upon the foregoing statement of facts, his Honor held : 
(1.) That the ngreernent of Neal to answer for the debt of 

Tajlor to EI. I{. Odorn, kc., riot being in writing, could not 
be eriforced in law. To this ruling the plaintiff excepted. 

(2.) That the terrns of the contract between Neal and Tag- 
lor, constituted Taylor a tenant and not a cropper; and there- 
fore the plaintiif'could not recover, as no title to thecrop vested 
i n  him by virtue of the agreement. 

The plaintiff sulmittcd to a non-suit and appealed. 
I t  was agreed by the cvnnsel for the plaintiff and the de- 

fendant, that if the Suprerno Conrt be of opinion, that there 
is error in the ruling of his H o n x ,  in regard to the effect of 
the contract, jndgrnent may be entered against the defendant 
and his surety, Tho~nas P. Braswell, on the replevin bond, for 
the snni of $78.70, with interest from the 1st day of January, 
1873, and for costs. And if his Honor be in error also in re- 
gard to the liability of Neal for the debt of Taylor, contracted 
with Odom &T Co., that the said debt, amounting to $50.27, 
s'iiall be included in said judgment, bearing interest from the 
time aforesaid-making the judgment against the defendant 
and in favor of the plaintiff, $128.97 and for costs. 

And if the Court shall be of opinion, that the plaintiff is 
not entitled to maintain this action, judgment may be ren- 
dered against him and his surety for costs. 

B u m  & Williams, for appellant, submitted the following : 
I. The prornise of plaintiff to 0dl):lr ck GO., is not within 

the statute of frauds. 
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1. Because the statute can only be pleaded by guarantor a s  
defendant. When the plea can be made, it must be when action 
is brought to charge thepromisot*. Only promisor can invoke 
application of the statute. The unwritten contract is not void. 
Here defendant is debtor's intestate. Brown on Statute of 
Fraude, sec. 135 ; Smith on Contracts, rnarg. p. 40. 

2. Because plaintiff was to hold the crop to pay the debt. 
Where fund or property, out of which prornisor is to pay, is in 
his hands, he becomes agent or trustee. Even when the fund 
is to be received by promisor from debtor, statute does not ap- 
ply. Stanley v. Bendricks, 13  Ired., 86 ; Browne on Frauds, 
sections 177, 187, 206 ; Emmerson v. Slaughtsr, 22 Eoward, 
28 ; FzcUanz v. Adams, 37 Vermont, 391. 

3. Because, whether Taylor was tenant or cropper, it was 
for benefit of plaintiff that advances be made to Taylor. Neal's 
promise was not collateral but original. H e  had pelsonal in- 
terest. His objo~t  was to subserve pecuniary or business pnr- 
pose of his own, i. e.,get his land cultivated. Parson's Con- 
tracts, vol. 3, part 2, chap. 5, pp. 24-25, (5th Ed.); Chitty 
Contracts, 202,203 ; Roberts on Fraud, 238 ; Nelson v. Boyn- 
ton, 3 Metcalf, 396; IVillia~ns v. Zeper, 3 Bnrr., 1886. 

11. The agreement made Taylor cropper. In  whom the 
crop remains, depends i n  all  cases upon the csntract. The 
separation must be made by him who is to hold the crop, and 
the crop reste in holder. If occupier holds, he is tenant. If 
landlord holds, occupier is cropper. Tl'alsto~z v. Bryan, 64 
N. C. Rep., 764. 

Agreement to pay rent may be qualified by any stipulation 
showing who is to have title. Verbal agreement that landlord 
is to have lien, is strong evidence of cropper. Where crop is 
to remain landlord's, occupier not tenant. State r. Bwwell, 
63 N. C. Rep., 661 ; Hawiton v. Ricks, 70 N. C. Rep., 7. 
The word " rent " has no ~ignificance. Denton v. Strick- 

land, 3 Jon., 61 ; Taylor's Landlord and Tenant. sections 18, 
104, 109. 
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Landlord and Tenant, 110; D i n p a n  v. Kelly, 7 Tnd., 717. 

PEARSON, 0. J. The dividing line between a tenant and a 
cropper is indistinct, and in many cases hard to run. 

In Rogevs v. Ilaywood, at tliis term, we ho!d that when the 
cro? is  to be tho pro>e~ty of the owne?* of the land, that fixes 
the cl~aracter of cropper, arid not of tenant, upon the man wlio 
is to do the work. According to that principle, the contract 
in onr case was not an csecnted one, so as to n ~ a k c  a term of 
ymrs, and vest in Taylor an estate, aud u right to bring eject- 
ment, or  an action for land arid da~nages, under C. C. P., bnt 
was an executory contract, by which Neal employed Taylor to 
mork the land, and was to allow lii~n, as wageg, all he conld 
make over two bales of cotton, ~vhicli the land was to draw, 
and one bale to pay for provisions, c h . ,  fiirnished, and one 
bale to secure the necessary mork ripon the fencing and ditches. 
Taylor, i t  seems, uras a poor man,  nnd Neal intended to kccp 
the reins in his own liands." We tliilik his IIonor erred in 
I~olding that Taylor was a tenant, arid not n cropper. This is 
the second ruling of his Honor, as set out in tlie case, but we 
dispose of i t  in tlie first instance, bebanse it niatcrinlly nflccts 
liis ruling upon the otllcr iasuc. 

W e  have tliis case: Neal, at the rcqucat of Taylor, sags to 
Odom & Co., Taylor is working for ~ n e ,  the crop he makes is 
mine, but I atti to allow him all that is over two bales, kc.," (as 
set out above). " I will see that FOU 8rC paid out of his part 
of the crop, for any provisions yon may furnish him, to enable 
hirn to tilakc tlic crop." T o  this Odorn ck Co. assent, and 
furnish provisions in pursuance tlicreto. His  Honor was of 
opinion that this ie a prornise to answer for the debt or de- 
fault of an other, and mnet be i n  writing under the statute. 
W e  take a diff'erc~lb view of the matter, nud consider its legal 
effect to be, s verbal order by Taylor or Neal, to pay Odom & 
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Co. for the provisione that might be furnished, out of Taylor's 
part of the crop. This order is accepted by Neal, all of the 
parties being present, and it is afterward8 acted on, Odoln & 
Co. looking to Neal as the acceptor of a verbal order in their 
favor. 

This was all fair and above board, and no statute was re- 
quired to prevent fraud and perjury. Taylor, as s cropper, 
had no right to any part of the crop, until it was delivered to 
him by Neal, after deducting rent, Bc., yet Taylor was obliged 
to have solncthing to live on, wliile he mas working for Neal. 
So the undentanding between Ncal, Taylor and Odom ck Co., 
was exactly what might havo been expectcd under the circum- 
stances, which establish tho relation of s cropper, and there 
was no more use for i t  to be in writing, than for any other ver- 
bal arrangement, which the interest and convcnier~ce of parties 
induce them to ~nake,  without taking the trouble to draw 
writings. 

Error. Jndgn~ent  roversed, and judgmen t for plaintiff ac- 
cording to agreement in the case sent as part of the record. 

PER CURIAM. Judgment nccordingly. 
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HOWRLL v. Rsars, Adm'r. 
-- 

JAMES Y. HOWELL v. DAVID C. REANS, Adm'r. of JOHN P. 
REAMB, deceased. 

A co-surety, who pays the bond debt for which the other surety is 
equally bound, shall be deemed a bond creditor, in  the administm- 
tion of the estate of the deceased co-surety. 

When a plainti&, a co-surety, discharged the bond debt, for the payment 
of which the defendant's intestate was equally bound, he becomes a 
bond creditor as to the assets of the  intestate; and when pending an 
action for contribution, the administrator paid off the bonds volunta- 
rily, of equal dignity with said surety debt, having previously paid 
an open account, he committed a devaatazit to the cxtent of the plain- 
tiff's claim for contribution, such claim being for % .  sum smaller thnn 
the bonds so preferred and the open account. 

(Hun v. CiuZZy, 4 Ired. 345; Dmke, Adm'r. v. Coltraim, Adm'r., Busb. 
304 cited and approved.) 

This was a CIVIL ACTION, for contribntion by one co-surety 
against the administrator of another co-surety, tried upon 
exceptions to the report of a referee, by his Honor, Judge 
Watts, at the Fall Term, 1874, of GRANVILLE Superior Court. 

This suit was commenced by the plaintift' in 1868 ; at Fall 
Term, 18'72, i t  was referred ; and at the onsuingspring Term, 
1873, the report of the referee was filed, to which the plaintiff 
filed nunlerous exceptions. Upon the hearing, his Honor 
overruled the exceptions and gave judgment for the defendant. 
Frorn this judgment, the plaintiff appealed. 

All the facts pertinent to the points decided, together with 
the exceptions noticed, are fd ly  set out in the opinion of the 
Court. 

and batch to^, for appellant. 
No comsel contra in this Conrt. 

B r ~ v a r ,  J .  In  the year 1860, Jarnes Howell and John 
Keame, became tho sureties of William Beams, on a bond 
payable to Thomae Raney, which bond was afterwards assigned 
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to one Harris. John Reams, the principal obliger, died in 
1866, and in the same year letters of administration upon his 
estate, mere granted to David Reams, the defendant. In  1867, 
an action was brought upon the bond and judgnlent was re- 
covered against William Reams, the principal, and Howell one 
of the sureties, a 1102. pros. having been entered as to the 
administrator of tho o t lm  6urety. 

William Reams the principal in the bond and judgment, 
was then and still i ~ :  insolvent, and Howell the snrety paid the 
judgment, and after demand made in 1868, instituted this 
action against the administrator of the co-surety, for contri- 
bution. 

Prior to the beginning of tliis action, the said administrator 
paid open accounts against his intestate to the amount of $168 ; 
and pending this action, he paid a bond debt of $725 to J. M. 
Reams, and another of $625 to N. A. Reams. A reference 
was had to tako an accolmt of the administration of the de- 
ikndani, and thn foregoing facts appear from the report of the 
referee, acd w e  nt controverted by the defendant. Many 
exceptions to the r c p ~ r t  wero taken by the plaintiff, but in our 
view of the case, it is only necessary to notice the 6th, 7th and 
13th exceptions, which embrace, respectively, the p a p e n t  of 
the open account and the two bonds before mentioned. The 
administration was prior to 1869, and is governed by the pre- 
existing law. I t  is clear, therefore, that the administrator com- 
mitted a devastavit in paying the open accounts in preference 
to the bond debts, when the assets were insnfficient to pay 
both classes of debts, provided the claim sued for in tliis action, 
has the dignity of a bond debt in the administration of the 
asseta of the estate. I t  is equally clear that pending this 
action, the administrator defendant, had no right to make a 
voluntary payment of the two bonds, if the claim sued for is 
of equal dignity with the bonds. Hall v. Gully, 4 Ired. 345. 

I t  is provided by the statute of 1828, sec. 4, ch. 110, Bat. 
Rev. " that when a surety, or his representative shall pay the 
debt of his deceased principal, the claim thus accruing shall 
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have finch priority in the administration of the assets of the 
principal, as had the debt before its payment." In  construing 
this atatnte, i t  was held by the- Court to fall equally within its 
words and the evil which it was intended to remedy, whether 
the payment be made before or after the death of tho principal. 
Drake, Adm?r. v. Collraine, adm'v-. 1 Bosh. 300. S o  i t  is bnt 
8 legitimate application of that construction of the statute, to  
hold as we do in this case, that the co-surety who pays the 
bonc! debt for which the other is equally bound,   hall be deemed 
a bond creditor, in the administration of the estate of the de- 
ceased co-surety. The same bond which makes them the bond 
dehtors of the obligee, by force of the statute, binds them 
muttially to contribution. In earraying out the beneficial pur- 
poses of the statute, there can be no reason why they should 
not occupy the same relation to each other, that they 30 to the 
principal, instead of becoming by the same act of payment, the 
bond creditors of the principal, and only the simple contract 
creditors of each other. 

When the plaintiff discharged the bond debt for the pay- 
ment of which he was jointly bound with the defendantb' 
intestate, lie became a bond creditor as to his assets ; and when 
pending this action for contribution, the defendant paid off 
these two bonds, voluntarily, he committed a devasdavit to the 
extent of the plaintiffs claim of contribution, as the claim is 
for a smaller snm than the bonds so preferred and the open 
account. The Gth, 7th and 13th exccptions of the plaintiff 
should have been allowed, and a s  their allowancc will cover 
the amount sued for, i t  is unnecessary to notice the other 
exceptions. 

It is referred to the Clerk of this Court to reform thereport 
in accordance with this opinion, and judgment will be entered 
in favor of the plaintiff. Error. 

PER CURIAM. Judgment reversed. 
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ADOLPHUS G.  MOORE v. GILBERT J. GREEN. 

A defendant, who has been brought into Court on criminal process, and 
dischared from arrest under the same on bail, is not privileged from 
being arrested on civil process immediately afterwards, during the 
fitting of the Court and before he leaves the Court room. 

An order of arrest in a suit for libel, does not violate section 16 of our 
Bill of rights, and is legal. 

(The case of Dellinger v. Tweed, 6G N .  C .  Rep. 206, cited, commented 
on, and approved.) 

Thie was a MOTION by the defendant, to vacate an order of 
arrest granted in a crvrL AcTIom brought by plaintiff against de- 
fendant for libel, returnable to Spring Term of ALAMANCE Sn- 
perior Court, and heard before Kerr, J., at Chambers, during 
the Pall Term, 1874, of tbe Superior Court of Guilford county. 

The defendant first moved his IIonol; to vacate his order for 
the arrest, and to discllargs him from custody, on the ground 
that he was privileged from arrest. 

The facts RS found by his IIonor, upon hearing tliis ruotion 
are as follows, to.wit : 

On Monday of the Fall Term, 1874, of Guilford Superior 
C ~ u r t ,  hie Honor, upon the affidavit of thc plaintiff, as prose- 
cntor, issned b bench nTarrant, comtnanding the arrest of the de- 
fendant, and that he be brought before him at the Court Honw 
in Greensboro', on Wednesday of said term, to answer the 
criminal charge of libel, published in Gnilford and also in 
Alamance counties. On Wednesday, the sheriff of Alamance, 
in obedience to the order, produced the defendant before his 
Honor in open Court, for an examination into the charge made 
against him. The defendant waived an examination as to the 
facts and submitted to be bound over to Court to answer, &c. 
His Honor ordered the defendant into the custody of the 
sheriff of Guilford, until he should enter into a recognizance 
in the sum of one thousand dollars, with good and suficient 
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suretiee, conditioned for his appearance at  the next term o 
said Court, and in like manner, for his appearance a t  the 
Spring Term, 1875, of Alamance Superior Conrt. 

Before the required recognizances were givcn, the Coirrt took 
a recess, and npon the meeting again, the recognizaneee were 
given, and the defendant, by order of his Honor, was dis- 
charged. At the time, the defendant wae in custody, in the 
bar of the Court. 

As soon as the defcndant was discharged, the  heri iff of Gail- 
ford cottnty eat dowll by him in tho bar, and served npon him 
a eummons in this civil action of the plaintiff, and also a copy 
of the order of arrest therein, made out and signed by the 
de rk  of Gnilford,Snperior Court ; and undcr said warrant of 
arrest, which had been iesued by his Honor, tho presiding 
Judge, the sheriff held the defendant in custody. 

The defendant moved to vacate the order of arrest and to 
be discharged therefrom, continuing in custody until Saturday 
night, a t  which time he gave bail. On the ensuing Monday 
the motio~i was heard by his Honor, and refused, whereupon 
the defendant appealed. 

Seolt & Caldwell, and Merrimon, E7uller & Aehe, for ap- 
pellant. 

Qilnm and J. T. Borehead: contra. 

I~ODMAN, J. Two questions of oome importance are pre- 
sented by the record in this casc : 

1. Was the defcndant privileged at the time of his arrest? 
The authorities which have been found on this point are very 
few, bot they are very respectable and we consider them de- 
cisive. They establioh a distinctio~i botwecn parties who are 
attending Conrt proeecuting civil actions and persons who 
have been brought into Conrt on criminal process and have 
been discharged from arrest tinder it. 

I n  I la re  v. ilyde, 16  Adol, and Ellis., et, sep. 304, (71 E. C. 
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k. Rcp. 378,) the defendant IIgde had been tried for embezzle- 
tlrerlt nnd acquitted and discharged. Immediately afterwards 
and b e b w  leaving the Court room, and whilst the Goart was 
still sitting, he was arrested 011 a ca. sa. On the hearing of a 
motion fiw his didlarge, Lord CAMPBELL, C. J., said : "1 am 
of opinion that the defendant had no privilege in reepect of hie 
having beer1 tricd and acqnitted and ordercd to be discharged. 
H e  WHS after thijt, in the same position as any other of the cir- 
cumtunte,~ in Court. The Cases ehow that an acquitted prie- 
oner has n o  privilege redezcndo ; and it follows that while rc- 
maining as n spectator, he haa no privilege more thau any one 
else." This rule t n ~ ~ s t  equally apply to a prisoncr not acqiiit- 
ted but discharged from arrest on bail. Tliere may not be any 
very etrong rcaaon for the distinction above stated. That 
wliich is suggested is, that parties in civil actions appear in 
Conrt voluntarily, and should be encouraged to appear, by im- 
am~inity from arrest; whereas defendants in criminal actions 
appear involuntarily, and need not be encouraged. Perhaps 
.anoth?r reason may bo the probable difictilty of finding per- 
sons of the class of those mlio are most generally arrested for 
crime. Bnt whatever the reason may be, as the rule is not 
apparently unreasonable or oppressive, we feel bonnd to abide 
by the law as we find it to have becn heretofore declared. 

In the case cited, as in t h  case before us, the defendant was 
arrested during the eitting and in the presence of the C'onrt. 
Bt was held that the prisoner was not thereby necessarily en- 
titled to his discharge ; that ' the Conrt might, in some cases, 
order his discharge, and might treat the arrest as n contempt ; 
but  if that Court did not think yropcr so to treat it, no other 
Qourt wodd do so on the applicatio~l of the prisoner. See 
.ale0 Cfoodwyn v. Xondon, 1 Ad. & El., 378 (28 E. C. Rep., 106.) 

2. I t  is contended that an arrest in an action for a libel, ia 
i n  violation of eoction 10, of the Bill of Rights of this State, 
which eays "there shall bo no imprisontnent for dobt in thie 
State,, except in cases .of fraud." Tho argument ie this. The 
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moment a judgment shall be obtained, tho claim for damagee 
is converted into a debt ; the person of the defendant is t l iero 
upon liberated, and his bail discharged. For  what pnrpose 
then require bail, who arc to be discharged at  the first moment 
when their liability can be of any value? I t  is an opprcseion 
to the defendant and of no possible benefit to the plaintiff. 
DelLinger v. Tweed. G G  N. C. Rep., 206, is citcd as the au- 
thority for the proposition that the claim f'or dalnages is con- 
verted into a debt within the meaning of t l ~ e  Constitution, by 
the recovery of judgment. Undonhtedly, for some purpose, 
i t  is. An action of debt map be n~aintairled on it, and a 3. 

,fa. may issne on it. 13nt to constrne the above cited clause of 
the Cill of' R ig l i t~ ,  forbidding ilnprisonrncnt for any cause 
of action wl~ich, by judgment would become A debt, would 
make its proliibitior~ extend to nll cafes, as cvcry cause of ac- 
tion becomes a debt in one eenfe when ri judgment is recov- 
ered on it. Chitty, i n  Ilia standard book on Pleading, divides 
all actions into two great classcs: those which arise ex con- 
t r a c t ~ ,  and those which arise e% ddelicto. N o  doubt the fra- 
mers of the Constitution had this familiar classification in 
mind, and in forbidding imprisonmer~t f'or debt, they referred 
rather to the cause of action as being ex cotltractu, than to the 
form it would assume npon a judgment. If they had meant 
to forbid iruprisonn~ent in every civil action, they u~ould have 
said so. But  by forbidding it for debt, they plainly imply that 
it may be allowed in actions, which are not for debt. I n  for- 
bidding imprisonment for debt, as popnlarly understood, viz : 
for a cause of action arising ex contractu, they responded to 
the general public sentiment; but I know of no writer on tho 
reform of law, who has recoinmended the abolition of punish: 
ishment for trespassers and wrong doers. Such a provision 
might be humane to the injuring, but i t  would not be so to the  
injured parties. I t  would withdraw from the State its power 
to impose a wholesome check on violence and wrong, and 
mould tend to license disorders and law-breaking8 incompatible 
with the peace and welfare of society, 
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De2Linpr v. Tweed, has no application to the preaent case. 
It is confined to a construction of the article of the Corletitr~ 
tion respeotirlg hotnestcads. 

There is no error in the judgrnent below. 

PER CGEIAM. Judgment affirmed. 

JOJIN L. MOItEIIEAD a. hI. I,. WRISTON :in11 It. I). JOIINSTON, 
Adm'r. of A. 6. ORR. 

If an incoming partncr agrccn with his co-partners, tlmt the dcbts of 
the  old firm sllall I)c taken I)y tllc new, this, nltliough l~inil ing be. 
tween the pnrtuers, is, as regards strangcrs, res i n t e ~ -  &on artn, nnd 
docs not confer upon t lmn  any right to fix tltc old debts ou the n c a  
partners. 

I n  ortlcr to rcnder an  incoming partncr l i d ~ l c  to crcclitors of the old 
firm, t l~e re  must be some agrccn~cnt to that cffcct cntcrcd ~ n t o  1)etwccn 
such incoming partner nnd the creditors. and founded on some suffi- 
cicnt consideration. 

CIVIL acrros, o n  it Inorley demand, tried ift tlle Spring Term, 
1875, of' the Snperior Court of ~~lic~r, lr ,vnu1ro county, before 
his I Ionor, Jl~clge Schenck. 

Thc record states that " the plaintiff's counsel i n  this case 
having abandoned the allegations made against A. J. Orr, it i~ 
adjndgetl that the action be disniidsed as to his estate, and that 
his administrator recover his costs, to I)e taxed 1)y the Clerk." 

The foliowing is the case sent with the record as a statement 
of the facts by the connsel representing both plaintiff' and de- 
f'endan t. 

Upon the trial in the Court below, John A. Young, a wit- 
rress for the plaintiff, testified : 

That he was s member of tho firm of Carson, Young & 
Qrier, cornposcd of R. C. Carson, John A. Yotlng and 2. A. 
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Grier, and which firm was formed about the year 1847, for the 
purpose of manuftrct~~ring woolen goods at the Rock Island 
factory. in Mecklenburg county. That the firm continued the 
prose&tion of said business until the winter of 1855 and 1856, 
when Carson died. 

It required more capital to commence business with than 
they expected, so they borrowed more to commence with. At  
the death of Carson, the li~bilities of the firm were about 
$68,000. The realty, including macl~inery, they estimated at 
abont $24,000, and the assets outside of the realty and ma- 
chinery, were regarded as snfiicient to pa,y off the liabilities. 

The  notes sued on vere given for money borrowed from Mrs. 
Young by Carson, Young c% Grier, and was a partnership debt, 
to prosecute the buArress. That he, the witness, purchased 
Carmn'a interest i n  1856, from his persorial representatives, and 
Grier'a interest soon thereaf'ter. At the time of which pur- 
chases respectively, he agreed with them respectively, to yay 
the debts of Carson, Young c% Grier. Tile defendant, Wriston, 
bad been clerk and assistant book-keeper, and afterwards the 
book-keeper of the firm, and was familiar with the financial 
condition thereof. That he, the witness, and Wriston had an 
understanding that they would become partners before he 
purchased Carson and Grier's interest. I t  was further agreed 
between them, that the witness was to purchase all the prop- 
erty belonging to the late firm of Carson, Young & Grier, in- 
cluding the assets outside the realty ; and was to assume the 
payment of the liabilities of said firm, and that the defendant, 
Wriston, was to come into the new firm of Young &. Wriston 
npon these terms. That the within contract was only in regard 
to the realty and rnachipery. The defendant, Wriston, was to 
have one-third interest in the whole property. and they to- 
gether, {Young & Wriston,) were to pay the debts of Carson, 
Young & Grier. That whenever thc debts of Carson, Young 
& Grier were presented, they were paid as provided for, by 
Young &I Wriston. That the debt sued on has not been paid, 
with the exception of the annual interest thereon, which was 
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regnlarly paid to July, 1859 ; the last payment of which was 
endorsed on the notes, in the handwriting of the defendant, 
Wriston, and that the payment of the interest of the notes 
were made to Mrs. Yonng, by the firm of Young & Wriston, 
after its formation. 

The plaintiff here proposed to ask the witness whetl~er, in 
pursuance of the understanding between him and Wriston, as 
testified to, if the firm of Poung & Wriston paid of? all, or the 
greater portion, or what portion of the debts of tlic late firm 
of Carson, Yonrlg c! Grier ? Question objected to by defend- 
ant; and t11c uljjwtion sustained by the Court. Plaintiff ex- 
cepted. The wi ,tten contract between the witness and Wris- 
ton, as to the I c 'tity and machinery, was here introduced a d  
read. 

On his cross-examination, this witnees stated, that the defend- 
ant, Wriston, purchased one-third, and he, the witness, had 
two thirds interest in the fir111 property, as l-oung & Wriston. 
They, Yonng & Wriston, mere to pay the debts of Carson, 
Young & Grier ; as to the proportion of their respective 
responsibility, notliirtg mas eaid. 

The plaintiff was then called, and stated that lie had applied 
to TVriston for the payment uf these notes. That early in the 
war, the defendant, TVriston, offered to pay off these notes to 
the plaintiff in eight per cent. N. C. bonds, which proposition, 
the plaintiff declined to accept. In about three monfhs there- 
after, plaintiff' again had an interview with Wriston, and agreed 
to reccive the eight per cent. N. C. bonds in payment of the 
said notes, but mas told that at that tinle he, Wriston, did not 
hare this class of bonds, but that he had the six per cent. 
bonds with which he was ready to pay off the notes. Plaintiff 
refused to receive this class of bonda in discharge of the debt ; 
whereupon Wriston informed him that, if ho could, he would 
get the eight per cent. bonds and discharge these notes. This 
interview took place in  thc office of Young & Wriston, the 
Rock Island factory, in Charlotte. On l h  cross-examination, 
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the witness stated, that he had sued John A. Yonng, Grier'e 
estate and Airs. Young's estate, on these notes. 

The  defendant, Wriston, introduced in evidence his own de- 
position, in which he testified: that his contract was with 
Yonng, to pay to Young one-third of the debts of the firm of 
Carson. Yonng c !  Grier. That Young assnrned the payment 
of  the d2hts of Carson, Yonng  c% Grier ; and that lie assumcd 
the payment to Young, to the extent of one third thereof. 
That it was trnc, he h:td paid some of the debts of Carson, 
Young & Grier. bnt he considcrcd such payments n discharge 
to the same extent of his inde1)tcdness to the said Yonng. 
That he had more t l m  1)aid his indc::.uc!~~w to Yonng. 

The plaintiff' asked the Court to instruct the  jury : 1. T h a t  
if they are satisfied frot~i the testimony of the owner of the 
notes, payable 1)y Carson, Yonng cG Grier t u  Nre. Young, as- 
sented to the arrilngerrlelit, es testitied to by John A. Young, 
to the effect, that Poring & Wriston agreed to pay the ont- 
standing debts of Carsou, Yo:~ng & Grier, that mch assent 
would be eqrlivalc~~ t to a prior agreement ; and in  that rerpect, 
the agreement wo!~ld in legal effect, be made to such owner of 
the nntcs. 

2. That wccptar~ce tOf paylne~it of part of such del~t,  is evi- 
dence of ench assent. 

His  IIonor declir~cci to give the instructions prayed {or, 2nd 
charged tile jn1.j sn!)~trtntidly as follows : On the argument,. 
the plaintiff'cor~teaded, that nndertaking to pay the debts was. 
nlade wit11 Cawo~t, Tonng c% Grier, of whom Morehcad was 
one, and thnt the cousideration of the nndertaking was the 
property that Wriston got fiom Carson, Young & Grier; the  
defendants contended, that no contract was made with More- 
head or any other creditor; and if the contract was rriade with 
Morehead, there was no ralnable consideration to support it. 
The Conrt recited the whole evidence, and stated the positions 
taken by 110th plaintiff and defendant, and told the jury, that 
the first and second issues were q~~est ions of fact for them to 
decide. And a3 to the third issue, the Court charged, that the 

26 
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propeitg received by Wriston from Carson, Young & Grier, 
was not a suBcient consideration to scpport a contract wit11 
Morehead J but it was a snfficient consideration to support a 
contract with Young & Wriston. 

To t t i s  charge, as well as the refusal to give instructions 
prayed, the plaintiff'excepted, except as to that part relating to 
the first issue. 

Upon the rendition of the verdict by the jury, as set forth, 
upoil the following issues, to-wit : 

1. Did the firm of Yont~g & Wriston undertake to pay the 
debts of Carson, Toung 6t Grier Tile jury said " Tee." 

2. If they did undertake to pay such debts, with whom was 
this undertaking made ? Answer, "John A. Tonng." 

3. 'If this undertaking was rnade at all, was it made for a 
valuable considerntioz~ 1 Answer, " I t  was made for a valnablc; 
consideration.'' 

Plaintiff moved for judgment upon the fhcts as found above 
by the jury, and those admitted by the pleadings. This lno- 
tiou was overruled. 

The plaintie tl~en moved for judgment, ?low obsiunde v e w -  
&do. Motion overrnled; whereupon the plaintiff again 
moved, that the Oowc would grant new trial of the several 
issues, on the ground of error in the instructions given, as well 
as in those refused. His Honor ovcrrtiled this motion, and 
gave judgrnent for defendants. Prom this judgmeut plaint itf 
appealed. 

Shipp & Bai ley  and Wilson cfi 8 0 7 2 ,  for appellant, argned : 

The case may be viewed in two aspects. 
I. An incoming partner may be become liable for the Jebts 

of a previous firm, if he so agrees upon a proper considcra- 
tion. Story on Partnership, sec's. 152, et. sep. and 365 et. sep; 
Collyer on Partnership, chap. 3, Eec. 9, p. 497, et. seg. especially 
see. 532, i6id see. 916, p. 806, et. sep; EcparteJnckeon, 1 
Tee. Jr., 131 ; E2: part9 Peels, 6 Ves. J r  , 602 ; EIC parte 
Clowes, 2 Brown, ch. Rep. 595 ; Oakley v. Pasheller, 10 
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Bligll, 548 ,  Llart v. Alexa?zder, 9 M. c% W. 484 ; 1 Parsons 
Con't. 189, 190 ; Hovcndon on Frauds, 2 vol. 169. 

Analogies if not direct authorities. Ilislo2 v. Boover, 68 
N. C. Rep. 140 ; Arnold v. Lyman, I 7  Mass. 400 ; Winslow 
v. -- , Phil. law, 565 ; Schermarhorpl v. -, 1 John's 139 ; 
Tt'eston v. - , 12 John's 276 ; ElIzoood v. - , 5 Wend. 
235; Cu?nberland v. Codlington, 3 John's Chan. 229, at  p. 
254 ; Barlc. v. Crane, 6 Duer,  264 ; Note to Pigyott v. Tholnp 
,son, 3 E. cb. 1'. 1-1.9. 

(1.) Agreement not aff'ectcd by Statntc of Frands. Aice v. 
C7n),ter, 11 Ired. ?!IS ; Cocycr v. Cha.mbe?*s, 4 Dev. 261 ; 
Stiln?~!/ V. JZmO'rjz, 13 I I ' c~ .  SS ; n r a v g h a n  v. Brrnting, 9 
Irctl. 10 ; A'l/v+ootl v. - ~ q w n .  

W 1lerc:is as in ollr case, wl~ilc the promise is to pay thedebt 
of n r~o t l~cr  i r r  folrn, it is snch in form only. I n  snbstance, i t  is 
Ir pron~iee ~ ' I ' U I ~ I  t l ~ c  i n ~ v ~ i ~ i l ~ g  pal tncr to pay the old firm a sum 
t o  1)c ~sccrtnilled nnder t l ~ e  ln~xi ln  i(Z certum est quod by the 
extent of tllc indebtedness. 

(2.) Thisdefknce d~orlld be pleaded wl~erc  it esists. Lyon v. 
C'I,risman, 2 D. cG 13. Eq. 2GS ; Barnes  v. Teagzce, 1 Jones 
Eq. 277. 

The  ~rrangenlent  n l a j  take effect in two mays : 
(1.) Nowtion: mllercby the old debt is extingnishcd, and 

the new accepted in finbstitntion. I l a r t  v. Alexander, szpra.  
(2.) Cy creating a qztn~i  snretjship whereby a retiring part- 

rler, or old firm beco~i~cs  a puas1: surety to the new firm. Oak- 
Icy v. lJ-'usll alless, s u ~ r a .  

Or  ws STORY c~presscs  it : 
(1.) With es t i r~guis l~n~ent .  
(2.) Withont estingnisl~mer~t. Daniel  v. C~oss ,  3 Ves. 

Jr. 277. 
Whether viewed in tile light of one or the other of the 

foregoing distinctions, quaczmqzte vicc data the defendant is 
liable either. 

(a). Upon the principle in analogy to trusts executed for the 
benefit of creditore, or the like-of pwcrned accqtance- 
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which, wlii!e not seemingly conntenanced in theEnglish Courts, 
is, in ours, and may be regarded as a departure. Zoore v. 
&cDt6&, 3 IIawke, 57s;  Ingram v. Eirkpatrick, 6 Ired. 
Eq., 463 ; Smith v. Turrcntinc, 8 Ired. Eq., 185. 

(b.) Or, because azceptance is presun~ed as a matter of law, 
from dealings between the creditorfi and the incorning partner, 
on tho basis of the new arrangement, such as payment of in- 
terest, on tho principle of Ekparle, Jackson, supra. 

(c). Or, upon the same evidence ns a fact for the jury to 
draw the inferonce of acceptance fro~ri, as in B a r t  v. Abaan- 
der, s u p a .  

The point as to the consideration seems to have beer1 ~nis- 
conccircd by his EIonor. The consideration necessary to raise 
this equity, is one moving fro111 the old to the inccrning part- 
ner. That is found. Being f'onnd, no consideration is necee- 
eary, as betwecn the incom'iog partner and the creditor. Daniel 
v. C'ross, 3 Ves. Jr., 577. 

*4ssent alone is necessary. This is proved by all the cases, as 
in none of t l ~ m  was any consideration proved as between the 
creditor and the incoming partner. 

Bnt if STORY'B distinction, or the one we have snbtnitted 
s t p n  be correct, me submit that there is, ex necessitate rei, ti 

con~ideration even as between them : 
(1.) If old debt is extinguislicd, that is a consideration. a 
(2.) If not estingnished, and the old partners, or as termed 

retiring partners, or as a better term, the old firm beconie 
sureties, such a change in their rclation to the creditor is a 
sufficient consideration. 

11. (1.) May not this case be regarded in equity as the de- 
claration of a trust ? As if the partnership of effects had 
heen collveycd to the pcrsons comprising the new firm in 
trust to pay the debts of the old firm. Eigh v. Lack, Phil. 
bq., 175. Is  it not t!lnt anbstantially 1 

We concede that while, as a general proposition, partner- 
ehip property is a fund to pay partnership debta, we do not 
controvert the principle that the partnership debt is not an ac- 
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tual lien only quasi to be worked o11t tlrrough the eqnities of 
the partners tl~cmselves. So the firm may convey tho prcbperty, 
and disappoint the quasi lien. 

But it needs not tlie citation of authority to show that the 
sale must be to a bonnJide piirclitlser to effect the legal result. 
And then srrcll efYect is given to it on the principle that Lc- 
tween ecitial cquitics, tho law sllall prevail. 

A side imports, p r o p l o  s . igo~e ,  an intent to divest tlrc prop- 
crtg from its presnlnptive linbility to partnership debts. J3nt 
.can s~iclr an intentivn be gathered from the sale to defendant ? 

When sucli an intent is csprcssly ncgativetl by the terms of 
the sale, and the ncw co-p:irtnersliil)-c;ill it sale-even ctili it 
a sale fur valnablc considcratiorr-\r!icn tlrc purclraser bnys, 
and agrecs to take it nr~d d lew it to cor~tiniio liable as beforc, 
&ern2 o)ze?e, tho eqnities are I I O  longcr ccln:~l--but that of tlie 
creditors snbsisting and superior-mtl ptii pioi .  est ic~/g,ovc 
applica. 

(9 . )  If a dcclnrntion of a trnat, we snbr~iit tlrat by cvcrr 
principle and annlogy, tlrc creditor is se1)ro~itccl to the rights 
of tlie old partners. L'wnl;: v. ?finkins, G4 N. C. Itep., 719. 

Analogies. Pnrchnser of ~ ~ o t e a  given fur purchasc tnoncy 
aindrr an esecntory contract of F:IIC. l lc~dley r. Nnsh, 69 X. 
C. Rep., 1G2 ; Blnclm~. v. I'/rillri,;\., 67 I\'. C. Itcp., :XO. 

Siirety who pays ofi' a sccnred note. I'ods v. Ltrf~tlis, 65 
K. C. Rep., 535. 

lissignce of note sccnred by tr~ortgngc. IQ7uan v. f lezv-  
mzca, 63 N. C. Ilcp., 624. 

What is the true gronrld of this principle of ~ul)rogstion '! 
W e  snbtnit that i t  is : Wlicrr a debtor can cnfbrcc n right 
which, ir" enforced, would result l~cncficially to the creditor ; 
and will not, or does not, t l ~ o  crr(1itc.r is subrogatccl to sncil 
right, as it is agairrbt good corlscicncc fi,r :r debtor, tlrro~~gli ca- 
price or frand, to  nithl~old from the creditor the lmofi t  deri- 
vable frorn llis right. Arid it  is on this principle, tlint crcd- 
itors are :~llo\vrd (forrncrlr by bill, now I)y snpple~ncntnry prc- 
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eeodings) to subject the cho~es in aotion of their debtor, and 
this independent of any contracting link, as in oats case. 

Jones ci? Johnson, contra, submitted the following brief: 

IVlien property wa8 assigned, and the assignee promised i n  
consideration thereof to pay a11 the debts of s certain corpora- 
tion, and there mas no specification as to its creditors, nor of 
the m o u n t  of their dnes, it WRS Ileld that no buch creditor 
codd  niaintain an action ngninst the assignee. Dow v. CZar.k, 
7 Gray 195 ; l ia idey v, Dentht, S Barn C% Cress 3 0  ; 2 Man. 
Jt- Rye, 353 ; Lavy v. I lenry (N. 11.) Rep., (advance ~heets.) 

Wliere A is indebted to B, nnd ylncca money or gooda i n  
tile hands of C to be applied in payment of 13'a debt, and 4: 
proinises A SO to apply it, no cause of action arises to I3 against 
C until B has bcon notified of the arrangement and has as- 
sented thereto ; and wlicn I) has so asscntcd tho prior objec- 
tion of A, is dischnrgcd. Cuwowny v. Cox, BUSS. Rep., 173; 
S'trayl~orn v. lli.66, 2 Joncs, 199 ; /)i.~oa v. I'ncc, 63 N. C. 
Rep., 603 ; TVPLite v. Nrrnt, ti4 N. C., 496 ; 1 Parsons on Con- 
tracts, 220, (title novation)-see particularly Lindley on I'art- 
nerships, pages 316 and 17 (~nargiiial) nnd cases cited. Xee 
v. Fonlaine, 10 Mass., 765.  As to necessity of discharging 
the old firm and substituting i l l @  Irc\t7 onc, h' irn~on I.. .Kip 
nzon, 2 Cr. and Necson, 617 ; Blem \-. JZy~tt, 5 Carr and 
Payne 397 (E. C. T,. Ilcp., 24). Clritty on Contr:ects, 262 ; 
Lindlcy on Part., 3(iS (~n:irginsl.) 

I n  onr case tl~crc is no :isaer~t to tlic new arr;lngemcnt 011 

the part of the plaintif alleyetl i n  the conipl;iint, nor proved. 
On t l ~ c  contrary, lie clccts to rcpndintc the co~ltr:~cts of Yoar~g  
and Wriston, being I l ia  action ag:ii!l~t tllc old firlra, :mtl obtains 
a jodgmcnt ap ins t  t l lc~n and his indorscr, which jndg~nciit 
is still i n  force. 

I t  is settled law in E~~glant l ,  illelcalf on &hat/mts 209, nrid 
in this State ; no one can n~xintain nn action brforc a pro~r~isc  
llnlcss the consideration luovcd from him, unless it 1,c an action 
f i x  nioncy had and received to his aac, that is, ilm cmea where 
the third party, tllc dcfcndant,Iias rcccived lnioncy or property 
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which he has agreed to apply in satisfaction of plaintifl's debt, 
and this with plaintiffs assent. Of this character are all the 
case8 in our Reports commencing with Cox v. Carroway- 
(note supra.) I n  our case the property was not received for the 
creditors, bnt was pzcmhased. Our contract was not for tho 
benefit of tho creditors, but for that of the original debtors. 
1 Smith's Leading Cases-Motes to Lumpleagh v. Bra& 
wait, 224. 

There is no allegation of a demand on the part of the plain- 
tiff before bringing thia action, and no allegation that de- 
fendant was ever informed that lie had these notes. This in- 
formation being exclusively within the knowledge of the plain- 
tiff, a request should have been made. Chitty on Con- 
tracts, 732. 

There is no allegation of any promise to Morehead, the 
plaintiff in the complaint ; therefore, no promise to hi rn could 
be proved. There could be no complete determination of the 
mattere in dispute without making Young a party. 

When Morehead refilsed to substitnte the firm of Yonng & 
Wriston as Inis debtors, and Wriston paid Young tho amount 
of this debt due to Morehead, and is thus discharged. 

As bo motion for new t ~ i u l :  . 
If the Court is of opinion from cases cited in the 1st section 

of this brief, thee plaintiff could recover upon the promise so 
stated in the complaint, then it will not award a new trial, 
although there was error in hie Ilonor's charge. 

Payment of interest, by the firm of Young & Wriston, ia  
prima facie only in snpport of some agreement between the 
parties, and is no evidence of assent on the part of Morehead 
to the arrangement; by which the new firm was to become his 
debtor in lieu of the old one. Lindley on Partnerships, 359. 

Ratification asd assent by Mrs. Young, the original credi- 
tor, wonltl r~ot  give her indorser, Morehead, a cause of action 
unless lle : 4 l ~ u  assented. 

Clhitty, i n  his work on Bills, page 250, (marginal) says : 
'L Bnt even in those casea where a valid agreement has been 
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made that a bill or note shall hc paid, it is effectual only bc- 
tween the original parties to it, and is not transferable in law, 
in  equity, or in bankruptcy." " A  guarantor is not to be 
treated as a party to the note guaranteed, whetl~er the guar- 
anty be upon the note or upon a separate paper. Bhett r. 
Poe,  2 How. (U. S.) 456; Story on Promissory Notes, see. 
484. A guaranty cannot be assigned ; 2d McLean Rep., 103 
(Ilome v. Kimbol.) Chitty on Contracts, 410, note 2. 2 Par- 
sons on Contracts, 3. 

Where the principal debtor has given a mortgage to the 
mrety by way of indemnity the creditor acqnires no right to 
resort to this bond until the principal debtor becomes insol- 
vent, and until such i~~solvency the surety may discharge the 
indemnity. Jones v. Quinnipinck, 99 Conn., 25 ; 1 Hilliard 
on Mortgages, 246, sec. 47. 

Carson, Young ck Grier and also Young, are accessory 
parties. 

READE, J. The briefs, on both sides, are rery well prc- 
pared, and aid us very much. 

The finding of the jury upon the issues is to the effeet that 
wLen the defendant, Wriston, entered into the new partner- 
ship v:lh Young, he agreed with Young that the new yartncr- 
ship should pay the debts of the old partnersliip of Carson, 
Toung cG Grier ; and that this promise was made upon a suf- 
ficient consideration. There is no doubt, therefore, that the 
defendant, Wriston, is bound to Young to perform that agree 
men t. 

The plaintiff, who is a creditor of the old firm, insists that 
that agreement between Young and Wriston cnnred to his 
benefit, and that by force of it, he is entitled to collect his debt 
out of Wriston. And whether that is so, is the question 
before us. 

The result of the anthorities is well stated in Lindley on 
Partnership, p. 316, as follows : 

L i  If an incoming partner chooses to make himself liable for 
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the debts incurred by the firm prior to his admission therein, 
there is nothing to prevent hie so doing. But i t  must be borne 
in mind, that even if an incoming partner agrees with his co- 
partners, that the debts of the old shall be taken by the new 
firm, this, althongh binding bctwecn the partners, is, as rcgards 
strangers, re8 inter aiios ncta, and doee not confer npon them 
any right to fix the old debts on the new partncr. In  order to 
render an inconling partt~er liable to the creditors of the old 
firm, there must be some agreeolelit to that effect entered into 
between him and the crcditors, and founded on some sufficient 
consideration. If tllcrc be any sneh rlgreement, the incoming 
partner will be bou:;d by i t ;  but his liabilities, in respect of 
the old debts, will attxrh b ~ -  virtue of the agreement, and not 
by reason of his hsving become a partncr." 

I t  will be observed that the agreement must be bctween the 
new partner and the creditor, and upon a consideration moving 
from the creditor. 

There is no pretense here that the original agreement was 
between the defendant and the plaintiff; but it is insisted that 
the fact that the new Sirm paid the interest to the plaintiff is 
sufficient. I t  seeme, however, to be eettled that that is evi- 
dence only of the agreement betweeri the partners, and not 
between the new partner and the creditor. Lindley on Part- 
nerehip, 359. Bnt b~lppose it were evidence between the new 
partner and the creiiitor, still i t  wonld be void, for want of a 
consideration moving fro111 the creditor. If  there were evi- 
dence that the creditor had been induced to eurrendcr his debt 
sgainst the old firm, r i ~ d  to accept the ncw, that wonld alter 
the case. But there is no pre ten~e  of that here. Indeed, the 
plaintii?', eo far from ctxrendering his debt, n c t d y  sr~ed the 
old firm, and now has his jrtdgmcnt. 

There is no error. 

Judgment aErmed. 
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THOMAS M. LEE v. JOHN BEAMAN, Adm'r of JONAS PE- 
TERSON, deceaed. 

In an action against an administrator to  recover upon a former judgment 
against his intestate: Ir WAS HELD, 

(1.) That a demurrer to the answer of the defendant, on the ground 
that  it did not state what disposition, if any, had been made of the 
real estate of the intestate, is insuEcient, where i t  is  not alleged in 
the complaint, and did not appear that there was any real estate. 

(2.) A demurrer to an answer "for that i t  does not state that the entire 
personal property of the intestate has been exhausted," must be over- 
ruled, where it is alleged in the answer that, " the Confederate money 
thus received, was the only assets remaining in the hands of the de- 
fendant, and that the same is morthless." 

(3. That a demurrer upon the ground, "that the answer does not state 
by whom, nor to  whom, nor in  what amount refunding bonds mere 
executed," must be overruled when the answer states, ' L  that refund- 
ing bonds were taken from the next of kin according to lam, with 
solvent sureties, and filed in the Olerk's office, and that these bonds 
had become insolvent by the results of the war." 

(4.) That a demurrer, '. becausc the answer does not state at  what 
tinlo the defendant received Confederate money for the property of 
his intestate," must be overruled, when the answer does state the date 
and terms of tbe sale, and that the money was paid when due. 

This was a CIVIL ACTION, to recover a former judgment, tried 
before his Honor, Judge Eel-r, at the Spring Term, 1875, of 
the Superior Coart of SAMPSOX connty, upon the plaintiff de- 
mwrer to the defendant's answer. 

The Conrt after inspection of the pleadings, and after argo. 
ment, gave jndgment sustaining the demurrer, and.in fa\-or of 
the plaintiff for the amount claimed ill the complaint. From 
thiip judgment the defendant appealed. 

The grounds of the plaintiff's demurer, with the necessary 
facts pertinent thereto are fully set ont in the opinion of the 
Uonrt. 
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Nerrimon, Fuller & A8he and Kerr & Kerr, contra. 

READE, J. w e  are confined to the specific causes a~signed 
for demurer. If they are snfficient, then the case wodd bc 
sent back to the end that the defendant may amend his an- 
swer, or the plaintiff have judgment, as the case may be. If 
insufficient, then the answer stands ae sufficient, and the defen- 
dant should h a w  judgment unless the complaint bo amended 
on leave. 

I. Tlie first cause aasigned for demurrer, " that the answer 
does not state what disposition, if any, has been made of the 
real estate of the intestate," is insufbient ; because it is not 
alleged in the complaint, nor does it appear that there was any 
red estate. 

11. The ~ezond cause, ' l  that the answer does not state that 
the entire personal property of the intestate has been ex- 
h a u s t d n  is insufficient; because the answer docs state L L  that 
the Confederate currency thus received was the only assets of 
the estate remaining in the liarids of the defendant," and that 
the same is " worthless." 

111. The third cause, that the answer does not state " by 
whorn, nor to whorn, nor i n  wh'at amount refunding bonds were 
executed," is insufficient ; because the answer does state that 
refunding bonds were taken f'rotn the next of kin according to 
law with solvent sureties, and filed in the Clerk's ofice, and 
that the bonds had become insolvent by the results of the war. 

Iy. Tho fonrtl~ cause, tlmt the answer does not state at 
what tiwe the defendant received Confedcrrttc money for the 
property of tho intestate w11ic.i~ he had sold, is insnficient ; 
because the answer does state that the sales were in  Jantiary 
and April, 1863, on six montlls time, and that the money was 
duly paid, and that with it, he paid off all the debts agaiust 
the estate, except the plaintiff's ; and that he offered to pay 
tlrat to  the Clerk who refnsed to recoive it under instroetiona. 
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So that the time is stated with snficient accnracy. But if the 
time were not btatcd at a11 it  would make no difference; be- 
catlee the answer, which ie admitted by the demurrer, states 
that at the tiwe it was received it was the only currency ; and 
i t  was gcl~erally received in payment of well secnred anti-war 
debts, ard that I!c had reasou to believe, and did believe, that 
he conld pay i l l 1  the debts of the estate wit11 it. And that the 
defenditr~t '' 11ws acted with proper care and his best skill in the 
tnanagelncr~t of the estate. and i n  all thinga acted in good 
faith." 

Tliere being no force in the caows epecificd for demurer ; 
snd it being admitted thereby that tlro defendant has acted 
with " proper caro " and in good faith," and '' hao nothing 
in hand," it follows that tliere must be judg~rient overruling 
the demurer, and for tllc defendants upon the merits; unless 
tho complaint be atncnded lq~on leave. 

To the end that the parties mag proceed a8 they may be 
advised, and as tlley InHy have leave, the case is rcrnanded. 

There i~ error. 
T i ~ i s  will be cwtified. There will bo judglncnt here for the 

defendant for costs. 

PER Ctxmnr. Judgment  ~r is tai~~irsg t1:e dcmurer, i e v e ~ ~ c d .  
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JAS. W. WILLIAMS, surviving Adm'r. of ELIZABETII. WILLIAMS 
V. MARY WILLIAMS, FRANCIS WILLIAMS and others. 

Where an administrator sold certain slaves belonging to the estate of 
his intestate, u;m the petition of the next of kin, in November, 1804, 
upon time, but nHowed t?e  purchnscrs the privilege of paying cwh 
for the  same, i n  bank bills at the salc ; and the next of kin purchnsed 
t5e slaves so sold, and gave b-heir notcs with security for the purchase 
money, except one, who pait1 the amount of his l ~ i d  in bank bills, 
which the administrator deposited in l~nnk,  and refuseil to  pay over 
t o  the  next of kin, 1)ccnusc of a dispute as to  who was entitled thereto; 
pending the decision of nltch dispute, the said bil's became worth- 
less, and the makers of the notcs, given for the purcliasc of the said 
slaves, also hcnme insolvent from the results of the war: Itwm heW, 
that the administrator was guilty of no lnclres, in selling tlic slaves ns 
lie did, and was not liable to account for their vnlue. 

SPECIAL PROCEEDING, praying an account and settlement, 
c~mrnenced in the Probate Court of IREDELL county, and 
thence removed to the Snporior Court and tried before illlitchell, 
.L, at  Spring Term, 1874, of said (hurt .  

The following are the substantial ficts of the case, as agreed 
by counsel and sent to this Court : 

The intestatedied in February, 1864, and at February Term 
of Iredell Conrt of Pleas aud Quarter Sessions, 1864, the 
plaintiff and one Theo. Williams were duly appointed her 
adrninistrator~, and soon thereafter sold off the periehable 
property ; and at  next Term of said Court, an order was ob- 
tained by the next of kin, to sell the slaves belongiug to said 
estate, for distribution, and the plaintiff and his co-administra- 
tor were appointed cotomi&oners by said order to make said 
sale, which they mado on the 15th day of December, 1864. 
And the children and next of kin became the purchaser8 of all 
of said slaves. That all of these sales were made on a credit 
of s k  months, for notes and approved security, to be paid in 
North or South Carolina bank money, with the privilege of 
paying in such money at the timt, if the purchasers preferred 
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to d o  so. One  o r  two of tho purchasers paid their  pnrcliascs 
on tho day of sale; but  the  others sec~ired their bids according 
to  t e r m  of  ale by giving notes, and giving each other as sccu- 
rity. Of the pnrcilasers a t  said sale was E i c l ~ n ~ o r i d  Speaks, 
then and now husband of Martha Speaks, and A n n a  Robeson : 
tha t  Richmond Speaks gave his notc, with said A n n a  Robcson 
secnrity, and said A n n a  Ro1)eson gavo her  note, with said 
Richmond Spcalts as ~ e c n r i t j .  These parties, nt that time. 
were all good, l111t I)y the  results of t l ~ c  war, 11nvc all l ~ c c ~ n ~ c  
insolvent ; that soon after this sale, or] t l ~ c  16th Deccrnbcr, 1864, 
T h o .  Williams died and left p lx i~t i t f  sole adrninistri~tor of' 
said estate;  t l ~ n t  the ~) la i i~ t i f l ,  i n  the  early part of 1885, R I I C ~  

before t h e  surrender, lmcl collected on said salc notes to thc 
sum of $1,32.,~.00 in hank rnoncy of the  Status of North and 
South Carolina, nntl made R hpccial deposit of tlw same a few 
days ~ f t e r  he  collccted the same wit11 C. A .  Carlton, t1le11 
cashier of the  State Eank a t  Statcsvillc; a ~d t l ~ a t  &:lid Itloney 
has retnained in tllc possession of' saitl Carlton f ' ro~r~ tlmt time 
nntil taking o!' the nconr~t ill this cnsc, when i t  was dclivcrcd 
to tllc Con~mi~sior ler .  Tllat two of' the cl~ildrert and next of 
kin of plaintiffs intestate, lived in tllc State of Illinois, to-wit : 
X a r y  W i l l i ~ ~ n s  and Lcnder Willianlrj. E n t  nut lorlg after the 
sale uf  rid &IRVCF,  R portion of the e h i l d r c ~ ~   rid next of kin 
of plaintiffs ~ I I ~ C ~ H ~ G ,  l i v : ~ ) g  in t l~ i s  State. cliiir~~ccl t l ~ a t  the said 
E1izai)eth I~eld  said ~ l ; l r c s  i l l  trust for tl1e111 :it her tleatlr, and 
notified the  plairitifk of' the f k t ,  and that they clairrlcd thc 
entire f ~ ~ n d  in his 11ands arising from siiid sale. 

A t  S p r i r ~ g  Terul, 1Si-3, of Iredell  Superior Court, the  caee 
was referred to E. A. NcLanghlin, ns a cornrnissio~rer, to take 
and etate an w o u n t ,  and  pass llpon d l  qnestions of' law and 
fact that arose i n  t he  case. A n d  IIC made his report to Spring 
Term, 1S74, tlic case having been continned a t  Fall Term, 
1873, under former order;  and was heard upon exceptions by 
hy plaintiffs, def'ef'endant, R. Speaks and wife. 

T h e  said commissioner found that t l m e  was no snch equity 
and resulting trust  a s  set u p  b j  a portion of the  children, next  
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of kin, and parties to the proceeding, the whole interest in said 
fund. 

The  said colrimissioner further found that the $1,325.00 de- 
posited with C. A. Carlton, was worth 25 cents in tho dollar, 
soon after the surrender, and that they were now (not ?) wholly 
worthless. And that the plaintiff had been guilty of negli- 
gence in not selling the same, and therefore, did not credit the 
plaintiff' w t h  this amount. 

To  the commissioner's finding and ruling with regard to this 
$1,325.00, plaintiff excepted, and the Conrt sustained the ex- 
ceptions, and defendant, R. Speaks a r~d  wife excepted to the 
riding of tlie Court. The notes of X. Speaks and Anna Rob- 
erson had not been collected, but were oEered i n  evidence 
hefbre said co~nmissionc~r by the plaintiff, together with eri- 
dence tending to show that they mere given at the date of the  
notes, and that they were now insolvent, and asked that they 
be allowed him in :lie rettlement against the shares of said 
Speaks and Robeson. The commissioner alluwed the note of 
said Speaks to set ofi his distributive sl~are, being $139.82 
more than his note, he allowed this a~noor.t i n  part satisfaction 
of the note of Anna Robesori and E. Spealis as eecnlity. her 
distributive share not being suficient to discharge said note. 
And defet~dant, E. Speaks and wife excepted to this ruling of 
the cornmissioner. But the Court overruled this exception and 
folind as a fbct, froun die testimony, that the slaves were bought 
by t 1 1 ~  hwband, with the knowledge of the wife, Martha 
Speaks, and were used by the husband until emancipated, and 
ordered that the report be reformed in  accordance with excep- 
tions allowed, &c. 

From the above ruling, the defendants, R. Speaks and wife, 
being dissatisfied, prayed an appeal to the Snpreme Court. 
Appeal granted and notice waived. 

Smith & Strong, with whom was JfeCorkle d? Bailey, sub- 
mitted : 

1. The administrator Eoon after the sale, December 13,1864, 
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received $1,375 in  notes of North Carolina and Sonth Carolina 
banks in  psrt of the purchase money for ehares sold, and de- 
posited the money il l  a bank at Statesville, where i t  rernained 
nntil required in taking the account in this case, nnd has be- 
come worthless, is liable for the loss. There was carelessness 
and negligence. Sudderlh v. McComfis, 65 N. C. Rep. 186 ; 
Whitford v. liby, G5 N. C. Rep. 265 ; At,?clnuon v. Whitehead, 
66 N. C. Rep. 296. 

2. The eqliita!)le chuse in action of the wife cannot even, by 
the assignmvt (d  the hnsband, be taken from the former cur- 
vicing hcir, unl:?s-: reduced into possession by the assignee 
during his lifil. Arrinylon v. Yarboro,l Jones' Eq. 73. 

The chose i s i  * ~ . + i o u  of the wife becomes the hnsband's only 
when he reducea 11ito possession and this is his volnntary act. 
I t  is not in the power of his creditors to coerce the application 
of his wife's chows ill action to p a p e n t  of his dehte. More 
especially in this insdu~issible since tllc Constitl~tion secures all 
her property to licr separate use. 

Yurches with who~u wws Folk & Ar?nfieLd, contra, argued : 
1. The bank money deposited wit11 Carlton arose from the 

sale ot'sllarcs, in December, 1864, and mould have been lost to 
defendants by emancipation bnt  for said sale. There is no neg- 
ligence here. & m o  v. lvnllace, 64 N. C. Rep. 187. 

3. The terms of sale were for North and Sonth Carolina 
bank money, and tliere was no negligence in plaintiffs rewiving 
paylnent in that currency. 

3. The plaintiff acted properly and prudently in making a 
special depoait of the money paid in. See Hogans Y. Huf&teller, 
65 N. C. Rep. 443 ; Sh+p v. neetrick, 63 N. C. Rep. 329. 

4. As  there was a dispute between the defendants as to who 
the fund belonged and as to how the same should be distributed. 
Plaintiff was gnilty of no negligence ir, not paying the same 
ont iintil that question was settled. 

Again as to second exception: 
1. The whole ftind in dispnte arose from the sale of elaves in 
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December, 1564, and would have been an entire loss to de- 
fendants but for said sale. 

2. The terms of said sale, were at six months time for note 
and security payable in North Carolina and South Carolina 
bank money. 

3. These slaves were all bought by the children and next of 
kin, who give their notes with each other as security, except 
one who paid the money down. These notes were all  good 
when taken, bud all 6ecome insolvent by the results of the war. 

4. I t  thus appears that there is really nothing substantial in 
either of defendants' exceptions. The money deposited with 
Carlton is found to be worthless at this time, and the notea un- 
collected are on insolvent persons. And if defendants should 
sustain their exceptions still they would not be benefited. The 
appeal is a chase after a shadow, and not a eubstance. As 
plaintiflcannot be held responsible for losses to the estate with- 
out negligence. 

5. The facts in the case show that these notes could not have 
been satisfied in any other way than that adopted by the learned 
commissioner. 

6. But ia not the distributive share, whatever it is, going to 
Richmond Speaks, the husband ? I s  he not entitled to receive 
the same? And has not the commissioner properly applied 
his share to the payment of his notes ? And can his wife, if 
she is disposed, prevent his doing so 8 Nordon v. Xordon, 9 
Ired. 304. 

7. This is not a case involving the right of survivorship of 
the wife after the death of her husband-here both husband 
and wife " yet liveth." 

READE, J. H e  was a lucky administrator, who, having no 
effects of his intestate in hand except slaves in November, 
1864, was enabled to make any money out of them for the 
benefit of the estate, either by selling or keeping them. 

I n  our case, the slaves were sold upon the petition of the 
next of kin, the only persons interested, with the concurrence 

27 
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of the administrator, upon time, with the privilege to the pur- 
chaser to pay casll at the sale, in bank bills, instead of giving 
bond and eecurity. A11 the slaves were bought by the next of 
kin, who gave their bonds with sureties, except one, who paid 
in  bank bills. There was certainly notl~ing imprudent i : ~  this 
arrangement. 

Before the sale bonds fell due, all the obligors were insol- 
vent, by the events of the war; so that nothing remained ex- 
cept the bank bilis, which mere paid at the sale ; and they were 
on epecial deposit in bank, and were worth twenty-five cents 
in  the dollar. This was divisible among the next of kin ; and, 
if i t  was the fault of the admi!~istrator that it was not divided, 
he is liable. Cut  i t  seems not to have been his fault. The 
next of kin dispnted among themselves, au to who was entitled 
to it, some claiming all and notified him not to distribnte it. 
And so the administrator kept the money on deposit, without 
using it, for them and ~ in t i l  they could settle their dispute. 
The adininistrator has not  made a dollar for himself and has 
been guilty of no negligence by which others have lost. The 
bank bills having become worthless, and the sale notes insol- 
vent and uncolleetable, the proceeds of the sale of the slaves 
are a total loss, as the slaves would have been. 

There is no error in the rulings upon the exceptions appealed 
from. 

Let this be certified, &c. 

PER CURIAM. Judgment affirmed. 
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ALFRED ROLAND and others v. JOSEPH THOMPSON and others. 

T, a guardinn, held a note against M for $6,000. In payment of this 
note, M conveyed t o  T 1,300 acres of land, and the note was credited 
with $6,000, the full value of the land. T afterwards conv yed 700 
acres of thc lend to a trustee for the use and benefit of the children 
of the said M; and in an action brought by the said wards of T, to 
recover the 700 acres so conveyed in trust and without consideration: 
It was held* that as the land mas conveyed to T in payment of the note 
belonging to his werds, his dee? to the trustee in trust for M's chil- 
dren was fraudulent, and that  the wards of T were entitled to recover 
the la,nd. 

CIVIL ACTION tried before A'&, J. at Spring Term 1875, of 
the Superior Court of EOBE~ON ccnnty. 

The facts necessary to a n  understanding of the case as de- 
cided in this Court are fully stated in the opinion of the Court, 
delivered by Chief Justice PEAR~ON. 

Upon the trial below, judgment was rendered in favor of 
the plaintiffs ; and therenpon the defendants appealed. 

N. A. ZcXean, for the appellants. 
W. ad. BoEay,  Zeitch, Strange.and 1P. S. French, contra. 

PEARDON, 0. 3. Thompson as gnardian of plaintiffs, held a 
note an Moore for upwards of $6,000. In payment of this 
note, Moore conveys to Thompson 1,300 acres of land, and 
Thompson enters upon the note a credit for $6,000 which was 
the full value of the land. 

Thompson executes a deed to a trllstee for 700 acres of the 
lend for the use end benefit of the children of Moore. The 
action seeks to follow the fund in its converted form, and 
clainis the TOO acree of land as having been bought and paid 
for with the money of plaintifls. 

Defendants say in reply to this equity, Moore executed the 
deed to Thompson, with an understanding that he was to con- 
vey the 700 acres to a trustee for Moore's .children, which ws 
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executed; rejoinder, the nndcrstanding being by par01 was 
void, under the statute of frauds ; and in tlie second place, as 
Thompson paid for the land with the money of the plaintiffs, 
i t  was in equity, tlleir land and 11e had no right to make a deed 
of gift for a part of i t  to thc defendants. They pa% nothing 
for the land, and hold it subject to the equities by which it was 
bonnd in  t,hs hands of Thompson. They can take no benefit 
from the fact, that their father as a oonditivn precedent to the 
pay rnent of a debt, exacted a pron~ise from Thompson to do a 
frandnlent act. Snfice it, tlie defendants have paid nothing 
for the land and the plaintiffs 11iive paid its full value. No error. 

PER CURIAM. J ndgmen t affirmed. 

ALFRED DOCKERY a. R. S. FRENCH, JOSEPH THOMPSON and 
T. J. MORRISEY. 

A debtor may lawfully pay his debt to  n trustee in depreciated currency 
under ordinary circumstances, if the trustee be willing to receive it. 
But if such debtor fraudulently colludes with a trustee. and obtaim a 
release without consideration, or upon a consideration which he 
knows to be grossly inadequate, such release will not be permitted to 
avail him in a Court of Equity; the debt still exists for the benefit of 
the real creditors, the cesttci qm trust, who may enforce i t  against the 
debtor, and is entitled to the benefit of d l  securities attached t o  it. 

The payment of a note due a guardian for the benefit of his wards, with 
Confederate money on the Gth day of February, 1864, which note was 
secured by a mortgage on land, was forbidden, a t  least from public 
policy, and was p r i m  facie fraudulent, and only extinguished the 
debt to  the amount of the value of the Confederate money. 

(The cases of Emmerson v. diallett, Phil. Eq. 234; Sudtlerth v. McQoombs, 
65.N. C. Rep. 186; and Purser's case, Ibid, cited and approved.) 

SETTLE, J., did not sit on the argument of this case. 

This nae a OIVIL A ~ I O N ,  to compel one of the defendants, a 
trustee, to convey the legal title to certain lands to the plain- 
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tiff, and also for an injnnction, tried before Kerr, J., at the 
Spring Term, 1875, of ROBESON Snperior Court. 

This case was before this Court at  June  Term, 1873, upon 
an appeal bg defendants from an order, continuing the injunc- 
tion against the sale of tlie prerniaes nntil the hearing. See 
69 N. C. Rep., 308. Subseqnently by consent it was referred, 
when a t  Spring Term, 1875, the referee filed the following re- 
port, to-wit : 

Having been appointed at Fa11 Term, 1874, of Robeson 
Silperior Court, referee to try the above entitled action, I pro- 
ceeded therein on the 12 day of Kovember, 187'4, at  tlie Court 
House in Lnrnberton in said county, all parties with the conn- 
sel, being present, and f'nll argument of said connsel being 
heard, 

I find the following facts : 
The defendant, Thomas J. Morrisey, borrowed of the defen- 

dant, Joseph Thompson, as guardian of' tlie minor heirs of Wrn. 
Blonnt, on the 28th February, 1859, tlie slim of fonr tliousand 
three hundred and sixty-tliree dollars and 50 cents of his wards' 
money ; and .pve hie promissory note for that sum, payable 
at twelve months from that date, with interest to be com- 
pounded. On the - day of M:mh following, tlie said Morri- 
sey, for the purpose of securing tlie payment of tlie eaid prom- 
issory note with the interest thereon ; and albo for tile further 
purpose of indemnifying the said Thotnpson, individnnlly, 
against loss by mear~s of his suretyship for the mid Morrisey, 
upon a promissory note to the Bank of Fajetteville, fur four 
thousand dollars, payable at  ninety days from date of 9th 
March, 1859, executed a deed of truet to tlie defendant, It. S. 
French, for three thousand funr linndred and forty acres of 
land in said county, adjacent to tlic town of Lumberton, and 
also for ten slaves. - - .  

In  the said deed, i t  was provided, that said Morrisoy should 
remain in the quiet occ~ipation and pos~ession of t l ~ e  said land 
and slaves until the 1st day of January, 1861 ; and tlien should 
the said debts, or either of them, in wliole or in part, remain 
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due and unpaid, the said French, trustee, upon the request of 
the said Thompson, mas to proceed to eel1 the said land and 
slaves, or so mucia as might be necessary and requisite for that 
purpose ; and out of the proceeds of sncil sale, first retaining 6 
per cent. commissions, to yap and disclnarge what sllo~lld then 
remain dale and unpaid on account of the said debts or either 
of them, a d  tho balance to pay over to tho said Morrisey. 
Tliircy daye notice of the tirile and place of said  ale was to be 
given by adrcrtisenler~t at the Gonrt I lo i~sc  door, and other 
public placca in  the county. If the said Morriscy slicnld pay 
the said debts, on or before the said 1st day of January, 1561, 
then the said deed was to be null arid void, otherwise to remain 
in f d 1  force and effect. 

In  the fa11 of the gear, 1863, the defendant Morrisey applied 
to the said Thompson, to know if he wsnld rcccive psyrnent 
of the note, dne the said Tl~wnpson as guardian, in Confeder- 
ate money, (Imving already paid off the noto due the Bank of 
Fayetteville.) I Ie  was inforn-led by Thompson, elme lie would 
receive payment in Confederate currency. The dcfendant 
Morrisey then borrowed of the plaintiff', Alfred Dockcry, ten 
bales of cotton, to be returned in kind; took the cotton to Wil- 

- 

mingtou, sold it, and with the proceeds, paid off liis noto to  
Thompson, as gnardian, on tho 6th day of febrnary, 1864. 
Thompson received the pngtnermt willingly, but without time 
knowledge or conscnt of his w:wds, or of tile t rwtw,  French. 
The principal and interest of tlic note, at t l ~ e  tilne uf &El@ pay- 
ment, amounted to five thousnnd eight linnidrcd :md twenty 
dollars; and the valne of' tlre Gorrfkderatc currency, paid i n  
gold, was two linndred and sevcnty sevcri dollars and fourteen 
cents. Thompson therenpon surrendered the note, :tnd the 
deed of trtist hy wliicli i t  was socured, to the said Morrisey, nnd 
made the following indori;cmcnt on tlic dccd of trnst, viz : Re- 
ceived on this dccd of trnst all the claims 2nd interest to which 
I am entitled, and declare this instrument to be uull and void, 
so far as I am concerned. 6th February, 1864. (Signed) Joseph 
Thompson.' 
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Thompson did not collect the money when it was due, be- 
cause i t  was well secured and was not required for the use of 
his wards. Morrisey remained in possession of the land and 
daves, until the slaves were emancipated by the results of the 
war. 

On the 30th day of November, 1870, he sold and conveyed 
to the plaintiff, Alfred Dockery, three thousand and thirty- 
nine (3,039) acres of the said land -the same described in the 
exhibit, marked " B," attached to the complaint. The plain- 
tie, Dockery, did not reqnest nor demand a conveyance of the 
said land from the trustee, French, unti l  a short time before 
the commeneeinent of this action. The consideration for the 
said land, agreed upon between Morrisey and Dockery, was 
ten thousand dollars, ($10,000,) and was paid and settled as 
rollows: The ten bales of cotton wbich Morrisey owed Dock- 
ery, (Morrisey being unable to return it i n  kind,) was valued 
a t  twenty cents per pound and counted as cash ; the balance 
of the purchase money, except two thousand dollars, w ~ s  paid 
in cash. For the two thousand dollars, Dockery gave his pro- 
missory note, upon which five hundred dollars have been paid, 
and the balance is still due. Ten thousa:~d dollars was a fair 
valuation of the said land at the time of the sale to Dockery. 
At the time of the sale, Dockery was shown by Morrissey tlne 
the note and deed of trust, with the receipt endorsed thereon. 
N e  also sought information respecting the title to the land, of 
an attorney fbmiliar with Morriscy's bnsiness afl'airs, and was 
informed by said attorney, that there were no judgments 
against Morrissey which bouud the land ; bnt there was a 
possibility of trouble concerning it, from the warda of Thomp- 
son, owing to the fact, that they had not settled with said 
guardian, and that the settlement between Morrisey and their 
guardian, was male in amfederato money and late i n  the war 
-in 1864. Dockery thought no trouble could arise from that 
source, and so bought the land, with notice of eaid transaction 
in every particular. 

At the time of the payment of the note and taking up the 
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mortgage by Morrissey, Confederate ~noney was generally re- 
ceived by prndent business men in Robeson county in pay- 
ment of ante war debts. But there was no evidence, that any 
person acting as guardian in Robeson county, as late as Feb- 
ruary, 1864, took Confederate money in payment of well se- 
cured ante war debts and released the securities. 

A t  that time, Joseph Thompson was a man of large prop- 
erty, and had the general reputation of being a prudent bnsi- 
ness man. Thompson's guardian bond, on the 6th day of Feb- 
ruary, 1864, was good for ten thousand dollars. It is not good 
for that amount now. 

" My conclusions of law upon the foregoing facts are, that 
the payment of T. J. Morrisey of the principal aud interest of 
the note to Joseph Thompson, in Confederate currency, on the 
6th day of February, A. D. 1864, and its acceptance by 
Thompson, wae a payment and discharge of said debt; and 
that the said Morrisey, having paid the debt due the Bank of 
Fayetteville, upon which the said Thompson was his surety, 
was entitled to a re-conveyance of the mortgaged premises 
from the trustee, Robert S. French; and that the plaintiff, 
Alfred Dockery, having pnrchased Morrisey's equity of re- 
demption, in the three thousand and thirty-nine acres men- 
tioned in the complaint, is entitled to a conveyance of the Ie- 
gal title for the same from the trustee, French." 

The defendants filed the following exceptions to the above 
report of the referee, in this : 

(1.) That the payment by T. J. Morrisey of the principal 
and interest of the note to Joseph Thompson, in Confederate 
currency, on the 6th day of February, A. D. 1864, and its 
acceptance by Thompson, was a payment and discharge of 
said debt. 

(2.) That the said Morrissey, having paid the debt dne the 
Bank of Fayetteville, upon which the said Thompson was his 
surety, mas entitled to a re-conveyance of the mortgaged 
premises, from the trustee, Robert S. French ; and that the 
plaintiff, Alfred Doekery, having purchased Morriscy's equity 
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of redemption in the three thousand and thirty-nine acres, 
mentioned in the complaint, is entitled to a conveyance of the 
legal title for the Game from the trnetee, French. 

(3.) That the referee failed to give his conclusion of law, on 
the prayer of the defendants in their answer, that they mere 
entitled to a sale of the land to satisfy the debt remaining nn- 
paid and still doe; and tliat the payment in Confederate 
money was only a payment pro tanto. 

Upon the hearing in the Court below, his Honor overruled 
the exceptions filed by the defendants ; confirmed the report of 
the referee and gave judgment for the plaintiff. 

Frotn this judgment, the defendants appealed. 

RODMAN, J. As Dockery purchased the land with full no- 
tice of all the circnmstances attending the alleged payment by 
Morrissey, we are at liberty to consicier him as standing in the 
shoee of Morriseey. I t  is properly conceded also, that the 
payment by Morrissey extinguished the debt to the value of 
the Confederate money on 6th February, 1864. So tliat the 
only questiou is, did it extinguish and satisfy the snrplns of 
the debt beyond such value. A creditor in his own right, may 
receive payment in what he pleases, or may voluntarily release 
his debt. But it is otherwise with a trustee who is bound to 
protect the interests of his cestui que trust. 

It has been long settled, in this Court at least, that if, during 
the war, a trustee in good faith, and exercising a prudent dis- 
cretion, received payment of a trust debt in Confederate money, 
he incurred no liability thereby, notwithstanding the money 
was depreciated at the time, and afterwards became lost. On 
like grounds the debtor who made such payment, was dis- 
charged. I f  a trnetee acting mala j 2 e ,  or with gross imprn- 
dence, received payment in such money, he was liable to his 
cestui pue trust, for any loss thereby sustained. But it would 
not necessarily, and in all cases follow, that the debtor still 
continued liable. This wodd depend upon his own bonajides. 
It may be admitted that a debtor may lawfully pay his debt to 
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a trustee in depreciated money, under ordinary circumstances, 
if the trustee be wiiling to receive it. There may be circum- 
stances, making snch payment at the time an advantage, or at 
least not injnrioos, to the ctwtui que trust, and the debtor is 
not bound to inquire, whether it  be so in fact or not. But it 
is clesr, that if the debtor fraudulently colludes with the 
trustee, and obtains a release without consideration, or upon a 
consideration which he must know to be grossly inadequate, 
such a release will not be permitted to a 4 1  him in a court of 
eqnity : the debt will still exist for the benefit of the real 
creditor, the cestzii pue trust, who may enforce it  against the 
debtor, and is entitled to the benefit of all the ~ecnrities 
attached to it. The fraudulent release of a trust debt, is ana- 
logons~to a fraudnlent sale of trust property, upon which the 
cestui pue trust has his election, either to go against the 
trustee for the price, or to follow the property in the hands of 
the pnrchascr. The equity of this principle is so apparent, 
and the principle itself of such familiar application, that it 
seems unnecessary to cite any authorities to establish, or illus- 
trate it. Nevertheless we refer to Storj, Eq. Jnr. see's. 422, 
423, 580, 581, 1256 to 1259, and the cases in this Court, cited 
bp the counsel for the defendant. I s  this a case in which that 
doctrine will apply? Tn Emerson, v. Mallett, Phil. Eq. 234, it 
was suggested that the receipt of Confederate money by a col- 
leating officer, after 1863, was unauthorized, the depreciation 
being then so great, as of itself, to amount to notice ficm the 
party interested, that it should not be received. The position 
of a guardian who is nnder no requirement to collect, is very 
different from that of a collecting officer, who is ordered to 
collect. In  Sudderth v. McComBs, 65 N. C. Rep. 186, i t  was 
held that a guardian who early iu 1865 received Confederate 
money in payment of solvent notes, was apparently inexcasa- 
ble. In  Purser  8. Sinzpson, 65 N. C. Rep. 297, it is &aid, that 
no fiduciary should have collected well secured notes, in Con- 
federate money, after the 4th of July, 1863. A t  the date of 
the payment under cunsideration, $6,820.00 in Confederate 
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money was worth in gold only $277.14. The actual value of 
the money we must aesurne was known to both Morrisey and 
Thompson. The debt of Morrisey was amply secured npon 
land, the most stable of all property. lfio occasion of the 
wards required its col!ection. The co1111se1 for the defendant 
do not impute any actnal fraud either to Morriscy, or Thomp- 
son. Bnt we are of opinion that under such ciraun~stances, 
there is a legal intendlnerlt of frarid, which there is no 
evidence to rebnt. There are some things which from public 
policy, and for the protection of cestui pue t ru~t8,  must be 
as~urned to be prima facie, f'raud~~lent, or at least forbidden, 
and it1 that senee fraudulent: and we are of opinion that the 
payment which we have been discuseing, comes clearly within 
that grir~ciylo. 

As the wards of Thompeon are not parties to this action, no 
judgment for a sale of the land under tlie deed in trust can be 
made. 

PER CURIAM. Judgment below reversed, and the action of 
plaintiff dismissed. 

A. A. McKETHAN v. ALEX. MURCIlISON and JOHN McKAY. 

Where A, one of the creditors of B, by contract with other creditors of 
B, purchased a t  an execution sale B's land, to  be held in  trust for the 
payment of their respective debts, and A, having received payment of 
his debt from the sale of said land, sold the same to C, who again 
sold i t  to  D: FEEld, that, in an action by F, one of the creditors of B, 
to enforce against D the mid contract and trust, A and D were neces- 
sary parties. 

(Kelly v. Bryan, 6 Ired, Eq. 283; Day v. Floward, at  this term; and Ed- 
wards v. T h e  University, 1 Dev. & Bat. Eq. 325, cited and approved.) 

This was a CIVIL A ~ I O N ,  tried before Buxton, J., at Fall 
Term, 1874, RIC~MOND Sllperior Court. 
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This action was commenced by summons on the 14th of De- 
cember, 1871, for the purpose of enfurcing an alleged equity in 
favor of the plaintiff, in respcct to a largetract of land in Rich- 
mond county, the lead title to wliich, once held by the de- 
fondant Murchison, was sold by the United States Marshal, 
under an execution issuing from the Federal Court against 
Murchison in favor of one of his creditors and was bought by 
the defendant, John W. McKay. 

The land referred to was included in an entry *made by one 
John McKeller on the 1st day of January, 1853, and for which 
he obtained a grant from the State for 10,572 acres on the 29th 
of December, 1855. A junior entry including the satne land 
was madc by one Walter F. Leakc on the 10th January, 1853, 
with notice of tile prior entry of McKeller, and Leak obtained 
a grant from the State for 7,050 acres, dated 15th of Decem- 
ber, 1853. 

A t  June  Term, 1856, of Cutnberland County Conrt, (being 
appeararrce term) jndgrnen t by confession dated 7th June, 1856, 
was ~endercd in favor of one Thos. S. Lutterloh against Xc-  
Keller for $2,000 and cost, in case No. 220 on thc appearance 
docket. On the Fame d y  and at the the same term there 
were two similar jndgments rendered in favor of the firm of 
D. & W. McLaurin, against McKeller : OIIC for $800 and costs, 
and the other for $750 and cost, in cases No. 221 and 292 on 
the appcarancc dockct. Executions were issued on these three 
judgments and were levied on the interest of McKeller in 
5,8943 rcres of land in Cumberland county, and return madc 
to September Term, 1856, of a sale of defendant's interest in 
the land levied on to Tlios. S. Lutterloh for $2,567.47, of which 
$1,447.98 was applied to Lntterloh's execution, he receipting 
for that amount thereon, and the balance $1,119.49 was applied 
to the two executions in favor of D. rk. W. McLaurin, leaving 
a balance due on all three of the executions. 

A t  September Tern], 1856, another judgment was rendered 
again& McKellcr, being a judgment by default firral upon an 
acknowledgment of serviuc in No. 135, and Alexander Murch- 
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son for $1,755.28 of wliicli snni $1,744.00 i u  principal money. 
Executions subseqnently isaned u p o ~ ~  a11 of tlicsc j n d p e n t s  to 
the Sheriff of Richmond county ard was levied on Mcl<ellcr's 
interest in tile 10,572 acres of land afurcsaitl, also or1 some other 
land clainied by him in Iticl~mor~d county. Tlic execution in 
favor of Thos. S. Lnttcrluh and the two i n  fkvor uf I). (4c W. 
McLanrin were levied September 2Gth, IS%, and the executioll 
in favor of A. A. McKetl~an and Alcxmder Marcliison was 
levied October 17tl1~1856. TTnder these levies a sale was made 
by the Slleriffof fiiclrrnond county on the 16th day of March 
1858, Thos. S. I;ottcrlol~ becorning the purchaser of the 10,572 
acres at $330,md of the residue of' the land for $56, making in 
811 $356, of which $8.90 was applied to the payment of the 
sheriff8 comrnissimers and of the balance $1 95.55 was applied 
to the payment of Lutterluh's execntion, he receipting for the 
same nud $151.55 mas applied to the execution in favor of D. 
& W. McLanrin, and none was applied to the payment of the 
execution in favor of McKetllan & Murcl~ison. A previous 
sale had been advertised to take place in December, 1856, under 
the foregoing levies, but the sale was returned " postponed on 
account uf stress of weather." 

The sheriff of Richrriand county executed to Thos. S. Lutter- 
loh a deed for the 10,572 of land, dated 16th March, 1857, the 
consideration of which was $300. Thos. S. Lutterloh executed 
a deed for the said land to Alexander Murchison, dated Decem- 
ber 7th, 1859, the consideration of which deed was $100. 

Walter F. Leak executed a deed for the 7,050 acres of land 
to Alexander Murchison, dated 21st of March, 1861, the con- 
sideration of which was $705. 

The interest of Alexander Murchison in this Richmond 
county land was levied on and sold by the United States Mar- 
shal under an execution issuing from the United States Circuit 
Court, at Raleigh, upon a judgment in favor of Evander McNair 
for $2,000, and at the sale, the defendant, John W. McKay, 
bought the land on Msrch 9th, 1869, for $595. 
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The IJnited States Marshal, Samuel T. Carrow, exccntcd a 
deed to John W. McKaj, dated 6th I)ecelnber, 1871. 

After commencerncnt of this action John W. McKay and 
wife exccntcd a deed for tliia land to Dr .  W. J. Il:~wliir~s, on 
the '20th J:tnnary, 1872. 

The foregoing is art ahtract  of the legal title. The equity 
claimed is based npon arl allcgctl contract betwcen the jndg- 
merit creditors of McKcllcr, to wit : Thornas S. Lnttcrloh, D. 
& W. McZaarin, A. A. McKethan and Alexander Murchison, 
that Lutterluli sho~rld bny the Iticllmorid county lands of Mc- 
Kcller arid hold the same for tllc juint berdi t  of llirnsclf and 
the other creditors. Tlmt TAotterloh did so buy  thcm and hold 
them until lie had satisfied his hie own dcl~ts and that of I). 
W. McT,a~lrin, and tllcn pas~ed the titlc to Mnrchison without 
consideratiun, for the purposc of securing the debt of McKethan 
& Murcliiaon ; that a t rmt was t11ercl)y created in Murchison, 
in respect to said land ill hcllalf of himself and the plaintiff, 
which still contir~ncd, as their joint judgment against McKel- 
ler was r-till unpaid. And that when John W. McKay bought 
the land at execution sale made bg the United States Marshal, 
under a11 exemtion against Milrehison, he took the legal title 
cum onere, and stood in the place of Murchison and was 
affected by the trust. 

The defendants, who filed separate answers, deny the eqnity 
alleged by the plaintie. Mnrciiison denied that he was a party 
to  any such agreement, and alleged that lie bonght for himself 
from Lntterloh, without notice of any outstanding eqnity in 
the plaintiff, and for a valuable consideration, and that i n  ad- 
dition to Lutterloh's title, he had bought the title of Walter 
F. Leakc and taken a deed from him. 

John W. AhKay anewered, alleging that he had bought the 
]and at execution sale, without knowledge of plaintiff's claim 
or  equity thereto, and had sold the satne to Dr. W. J. Eawkins, 
before the commencement of this action, and prior to nctiee of 
the plaintifYs claim or eqnity thereto, if there was any equity, 
and had passed the title in  January, 1872. 
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Before the jury was empannelled, the defendants moved to 
disnliss the action for want of jurisdiction, because in the 
prayer for judgment partition &as sought, and the Probate 
Conrt was the proper Court to make partition. 

The plaintiff resisted the motion on the gronnd that parti- 
tion was not the relief songht, that the plaintiff desired that 
his rights  night be ascertained and adjudged with tlie ultimate 
view of partition, should he be entitled thereto, which, if 
necessary, be would seek in the proper Court. 

The  n~otion was overruled and the defendants reserved leave 
to except. 

Fonrtcen iesues were submitted to the jnry, and the defend- 
ants proponuded a fifteenth, in these words: " Was the 
arrangement between Thos. S. Lntterloh, D. & W. McLa~lrin, 
A. A. McKethan aud John McKeller, made for the purpose of 
hindering other creditors ?" The icsue was excluded by the 
Court on the gronnd that it did not a r i ~ e  upon the pleadings, 
and the defendants reserved leave to except. 

The witnesses were numerous, their examination protracted, 
and their evidence conflicting. K O  objection was taken to the 
admissibility of evidence or tlie charge of his Honor. 

The following are the issues submitted to thc jnry, and the 
responses thereto : 

1. Did Thos. S. Lutterloh purchase the land in dispute at 
sheriff's sale, for himself and the other creditors of John Mc- 
Keller, viz : D. & W. McLaurin, Alexander Murchison and A. 
A. McKethan 8 

Answer. Pee. 
2. Did Alexander Murchiaon agree to or sanction the pur- 

chase by Lutterloh for hitnself and the other creditors ? 
Answer. Yes. 
3. Did Alexander Murchison purchase the land from T. S. 

Lutterloh, for value and without notice? 
Answer. For  value, with notice. 
4. Did Alexander Yurchison receive a conveyance for the 
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land in dispnte, without consideration and for the pnrpase of 
holding the same for the use of himself and the plaintiff 1 

Answer. Received conveyance for consideration for the 
purpose of holding it for himself. 

5. Was the deed from Dr. John W. McKay to Dr. W. J. 
Hawkins, execnted before the comrnencelnent of this action 2 

Answer. No. 
6. Did Walter L. Leak, at the time of making his entry of 

the land in dispute, have notice of the prior entry of John 
XcKeller ? 

Anewer. Yes. 
7. Did John W. McKay, at the time of his purchase at mar- 

shal's sale, have actual notice of plaintiff's equity? 
Answer. No. 
8. Did John W. McKay contract, in writing, to sell the 

land in dispute to Dr. W. J. Hawkius, assignor, before notice 
of plaintiff's equity ? 

Answer. Yes. 
9. Did plaintiff offer to pay toiI)r. John W. McKay one- 

half of the sum paid to Walter F. Leak, and did the said Mc- 
Kay refuse said offer and decline to stato the amount paid to 
said Leak ? 

Answer. Yes. 
10. Did Alexander Murchison pnrchase from W. F. Leak 

for the purpose of perfecting his own title ? 
Answer. Yes. 
11. Did Alexander Nurchison have notice of the trust in 

Thos. 5. Lutterloh for the benefit of plaintiff and others, when 
he received the deed from him. 

Answer. H e  did previous to receiving the deed. 
12. Was the alleged agreement referred to in the complaint, 

under which the plaintiff seeks to charge the defendants, in 
writiug, and signed by the parties to be charged therewith ? 

Answer. No. 
13. Was there ever any agreement in writing between these 
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parties or any of them, that the land should be held in trust, 
ae alleged ? 

Answer. No. 
14. Was the purchase money paid before the execution of 

the deed from John W. McKay to Dr. W. J. Hawkins? 
Answer. No. 
up011 tile finding of the jury upon the issues, the plaiutiff 

moved the Court for judgment : 
1. That the defendants be declared trustees for the use of 

the plaintiff. 
2. For a decree selling the land to pay the debt due plaintiff. 
The defendants moved the Court for judgment that they go  

without day and recover costs. 
His  Honor overruled the motion of the plaintiff, and dis- 

miesed the action. 
From this judgment, the plaintiff appealed. 

Steele & Walker and Ray,  for the appellant. 
W. McL NcEay,  Pemberton, Neil1 MoEay and Smith & 

Strong, contra. 

PEARSON, C. J. W e  were inclined at the hearing, after the 
well considered and able argument of Mr. Ray, to overrule his 
Honor, and to hold that upon the findings of the jury on the 
issues submitted, there was error i n  the judgment dismieeing 
the action, and that judgment should have been entered for 
the plaintiff, at least for the amount of his debt and interest, 
if not, for a ratable part of the fnnd in the hands of McKay. 
This larger equity being put on the ground, that Lutterloh 
bought the land and took a deed for the use of himself and of 
YcLanrin, and Murchison, and NcKethan, creditors of M o  
Kellar, under an agreement that he would act as agent for 
them, this created an q r e m  truet, that ie, one by consent 
of parties, as distinguiehed from a conetructive trust, that ig 
one made by a Court of equity, whereby a person against hie 

28 
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consent, is co?lvwtedinto a trustee by reason of frand, bad f'aith 
and the like. , 

The objection that this trust, created by agreement, was void, 
because not evidenced by writing, is met, by the case, Bargan 
v. Eing,  and that class of cases. Let it be noticed, that this 
class differs from the class of cases where the maker ofn deed, 
absolute upon its face, seeks to convert i t  into a deed to &cure - l a  

the payment of n debt, to-wit, a mortgfige, on the ground that 
the deed was obtained by frand, accident, mistake or oppres- 
sion, of which class, Staton v. Jones a n d  IieZlq v. Bryan,  6 
Ired. Eq., 253, are the leading authorities. And it diEere 
from the class of casos, in which it is held, that '' an agreement 
to sell or convey land or any interest therein, unless thcrc be 
some note or memorandnm thereof i n  writing, &c., shall be 
void." The cases under this class, are such as reject the doc 
trine of part performance, and are too tedious to mention. 

The learned Judge held, the agreement ' I  that Lntterloh 
mould buy the land for himself and McLanrin, (they having 
priority to the naionnt sf their debts,) and for tile defendant 
and Murchison, mas void, because not reduced to writing, and 
did not attach itself as a trust to the land i n  the l~ands of Lut- 
terloh. There is error. IIis I-Ionor did not advert to the dis- 
tinction settled by the class of cases represented by Hnryan v, 
Xing, " between an agreement relating to land," and a agree- 
ment to sell or convey land. 

Assuming that a trust attached to the land in the hands of 
Lutterloh, and assuming also that the debts of Lntterloh and 
McLanrin were satisfied, and that they had relinquished all f'or 
their interest in the trust fuud, as is alleged i n  the co~nplaint 
(Note : This fact i~ not found by the jnry.) Theri it follows' 
upon plain principles of equity, that Mnrchison who yurcllased 
the land of Lutterloh for value, but with notice. (3d issue, 
held it subject to the trust of McKethan ; i t  also follows, upon 
plain principles of equity, that as Murchison had become t rue  
tee, his purchase of the title of Leek, was for the benefit of tho 
trust fund and operated by may of extingnishrnent; i t  also fol. 
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lows, upon plain principles of equity, that McXay being E! pur- 
chaser at cxecutiori sale, tmk  the place of Murchison and ac- 
quired no wore than whet lie could rightfully convey ;in other 
words, stood in tile place of a purcl~aser with notice. I t  also 
follows npon plain principles of equity, that thc pIaintiff has 
his olection to charge McKay w t h  his proportionate part of the 
trust fund, into avl~fch tlie land has been converted, or to follow 
the land itself in the h u d s  of Mawkins, wlio had notice of the 
trust in favor of plaintiff I ~ f o r e  lie paid tlie price and took a 
deed for the land, and was not obliged to go o n  with an execn- 
tory coratract rnadc ( i ts we will srrpposc) before hc Was p:lt on 
inquiry in respect to the incumbr;mcrs upon the title of McKay. 

The other two p i t i o n s  t:llteu by his PIonor in support of 
a h  jndgnmlt arc not tenable. 

1. d~uttudp~c/?~zises coustitutc a vnlnablo consideration ; this 
is settled. 

Besides this McI<etlmn pcrf~rtiied 11is promise by assigning 
the execution io favor of Ili~nself and Murchison to Lntterloh, 
t o  Be made available, if necessary, to entisf' lmis bid for the land. 

2. I t  is b 6 a  stale denzand," thnt is ns me understand his 
Honor to mean, n demand barred by the statute of limitations 
or  by bhc principles of tho common law. 

A t  what time Mnrcllison bought the land of Luttcrloh is not 
set out in the case-it was after March, 1857. For that was 
the date of Lntterloh's purchase, which created the trust. Sup- 
pose this act of Murchison in bnying the land, and taking an 
absolute deed from Lntterloh, was a disavowal of his relation 
toMcKethan as tenant in common, and amounted to an "actual 
ouster" so as to put the Statute of Limitations in motion, as 
to whicli n good deal could be said. See Day v. Boward, a t  
this term. 

The  time in which an equity, raised by tlie Court in regard 
to  land can be barred in analogy to the statute of Limitations, 
is seven years. Edwatds v. Umivsrsity, 1 Dev. & Bat. Eq. 
325. Connting out 1861 Is 1870. the statute is no bar. The 
doctrine of 6'stcele demands," mhich t l x  courts have in the ab- 
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sence of legislation felt called upon to administer, was never 
reeorted to in England under twenty y e m ,  and in this State 
ten yeare. 

W e  do not feel at liberty to express any decided opinion 
upon the matters of law above set out, so as to exclude further 
argument and discussion, becauee we consider the objection for 
want of parties well taken, ore tenm and in this Court for the 
first time. Lutterloh is a necessary party, because he tvaa the 
original trustee, and ought to be heard, and concluded in re- 
spect to his selling the trust fund to Mnrchison, and in respect 
to the alleged satisfaction of his debt and his relinquishment of 
all further claim to the trust fund, which as it turns up is much 
in excess of an amount sufficient to pay the debts of the respec- 
tive partks, t3 the agreement under which Lutterloh took the 
legal title. The question is presented after the satisfaction of 
the debts of Lutterloh and NcLaurin and of Murchison and 
McKethan, the trnst fund being in excess, how is i t  to be dis- 
posed of P Clearly Lutterloh is concerned in tliis question, and 
clearly McLanrir? is also concerned in it. 

W e  also think that IIawkins is a necessary party, for if the 
plaintiff gets judgment, and MKay fails to pay, then the plain- 
tiff may follow the land having his election to take the truet 
fund i n  its converted state that is the $7000 in the hands of 
&Kay, or to hold on to the land in its nnconverted state, 
which would bear on Hawkins. 

Our conclusion is, that in order to have a judgment binding 
upon all persons concerned and aettling all matters of contro- 
versy in respcct to the many transactious in regard to this land, 
the case be remanded to the end that all proper parties be 
made. The plaintiff will pay the cost of this Court. I n  the 
Court below he mill have the benefit of the issues found by the 
jury, that verdict stands as between the present parties. New 
ieelles will ouly be submitted upon allegation of the new parties, 
who may be brought in as plaintiffa or defendants, aa they are 
advised. 

PER CURIAM. Case remanded to make parties. 
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For an informality in drawing or empanneling grand jurors, B plea on 
the arraignment of the defendant for trial, and not a motion to quash, 
is the proper practice. 

Section 229, Code of Civil Procedure, prescribing how the jury lists of 
the several counties shall be annually prepnred by the County Com- 
missioners, is directory only, and not mandatory. And the objection 
that the jury list, from wliicli the grand jury was drawn, did not con- 
tain the names of all the persons iu the county qualified to  sit as ju- 
rors, mas properly overruled in  the Court below. 

(State v. McEntirc, 2 Cnr. L. Repos. 28; ~5'cdorn's cnse, 4 Dev. 505, cited 
and approved.) 

C B ~ I N A L  ACTION, for betting a t  a public g a n h g  table, tried 
a t  the Spring Term, 1875, of the Superior Conrt of WAKE 
connty, before his IIonor Jndge Watts. 

Tho defendant, upon hearing t l ~ c  indictment read, moved to 
quash the same, because it was not found and presented by a 
grand jury, dnly and regularly selected, sumn~oned, drawn 
and sworn according to law; wlicrenpon tho following facts 
alleged by the defendant, as the gronnd for quashing the eaid 
indictment, are admitted by tho Solicitor. 

1. The  jury list,from which the jurors for the term at which 
said bill was found, were seleclcd, did not contain the names 
of any persons qualified t o  act as jnrors resident in three of 
tho townships of said county, to-wit: Raleigh, Wnkc Forest 
and Swift Creek. 

2. The County Commissioners made out t l ~ c  mid jury list, 
at  their session of September, 1174 ,  on wl~ich were 450 names 
for 14 townships of Wake county ; aflcr the venire in thiscase 
was returned to Conrt, the mid County Cornmissioners added 
to the jury list, 212 names of jilrors, AS the Iawf~il jurors, in the 
said three omitted townships. 
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3. The  cornpletcd and revised lists of tlie jnrors for the 
whole county for the year 1S73, in Scptcrnber of that year, 
had becn prepared by the previous Board of Co~inty Commis- 
sioners, and was in tho custody of thc Board mliicl~ selected 
said jurors. 

His  Ironor, after nrgnmcnt, refnsed the motion to quash, 
nnd reqnircd thc defcndnnt to plcad, mliicli mas done by his 
entering the plea of " not gnilty." 

T h e  jury rctnrncd n verdict of guilty. Judgnicnt and ap- 
peal by dcfendant. 

BYNUXI, J. The  rcg111:~ way of rnising tlic qucstion here 
nlade, wonld llnvc bccn, nat by ,z motion to clnasli, bnt by plea 
on tllc nrraignn~cnt for trial. Sncli is t l ~ c  conrsc indicated as 
t21c most proper in tllc KLdc I-. Jfi:I!;~tir.e, 3 Car. I,. Ecp., 28; 
and aftcrmnrds approved in thc h'lnto v. S c a h ~ ~ t ,  4 Dcv., 305. 
But  as tlie facts arc stntcd and agreed upon, tlic qncstion will 
be considered as if rnisccl by p1c:r nnd tlcln~irrcr thercto. 

T h e  facts nrc, that thc jnry list, f r o n ~  which thc grand jnry 
finding the indictn~cnt was tIr:~wn, cont:rinctl the names of 451 
qn.difiod jnrors, bnt did not cvnk~in tlic 11:~1ncs of 841 otl~cre, 
who were also qnxlificil ant1 o~g11t r c g n l a r l ~  t o  h a w  bccn on 
the list, bnt wcrc omitted tl~cref'rol~i I)y thc County Cornmis- 
sionel-s in  prepwing and rcvising t l ~ c  jury list, from some canse 
not appearing, a r ~ d  not allcgcJ to l l n ~ c  hccn intentional or cor- 
rupt. 

WRS the indictment well found, is t,hc cli~cfition. T l ~ c r e  is 
no allegation that any of thc jnrors comprising tlic grand 
jnrp, were not properly qnalificd jurors, and wcrc not prop- 
crly on the list drawn from, or that they wcrc ]lot, in evcry 
other respczt, rcgnlnrly drawn and c~npancllctl in the manner 
prescribed by lnm. Nor is t l~cre  nrly el~ggostion thnt tllc dc 
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fendant has been prejudiced by the omission objected to by 
him. Irideed, i t  might be a question, whether the State was 
not more prejudiced than the defendant, inasmuch as the more 
fully a county is represented by the grand jury, the less chance 
there will be that criminals will escape notice. This case is an 
illustration; for the record ~homs that when the motion to 
quash was overruled, the defendant was pat upon his trial, and 
upon tlie plea of not guilty, was convicted. And now, in this 
Court, he relies only upon the technical objection as to the 
regularity of the finding of the grand jury. 

The lam, C. C. P., sec. 225, prescribes in detail and with 
much particularity how the jary list of the county shall be 
annually prepared and revised by the Board of County Com- 
missioners. I t  is highly conducive to the fair and impartial 
administration of justice, that these details should be strictly 
observed and followed, and any intentional non-observance of 
them is thesubject of censure, if not of pnnishment. But i t  is 
well settled that they are only rules and regulations which are 
directory only, and have never been held to be mandatory, 
where the persons summoned are qualified jurors in other 
respects. I t  is clear. from the statute itself that these rulee 
are not mandatory, as they are nowhere declared to be, and no 
penalty is affixed for a violation of them. So far from re- 
garding as fatal an omission to follow strictly these regulations 
so prescribed, the statute, U. C. P., sec. 229, expressly provides 
that irregularities of tlie kind shall not vitiate. " I n  all cases 
where the county comrnissioncrs of any county may hare re- 
vised the jury list or corrected the same, or drawn a jury at 
a time or in a manner different in from that prescribed by law, 
shall be valid as if drawn at the proper time and in the proper 
manner: Provided, said action has been i n  all other respects 
conformable to law. This proviso does not embrace our case. 
If a perdon not on the jury list should be summoned, or one 
not qualified as a juror, such irregularity could not be " con- 
formable to law," and would fall within the proviso, and if 
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objected to in apt time and manner, would probably be fatal 
to the indictment found. 

.%k The whole doctrine upon this subject is so fully discussed in 
Stu2e r. Seaborn, 4 Dev. 805, that it is unnecessary to do 
more than refer to it. 

There is no error. 

PEE CUEIAM. Judgment affirmed. 

WILLIAM SLEDGE a. JOHN A. REID, Sheriff, kc. 

Consequential damage to  be recoverable in an action of tort, must be 
the proximate consequence of the act complained of, and not the 
secondary result thereof : 
&nee, in an action by A against B, for wrongfully taking and con- 
verting his mule, A can recover the value of the mule at the time of 
such conversion; but he cannot recover for the loss of a part of his 
crop, following the loss of the mule, as such bss  is too remote and 
uncertain. 

(Aahe v. De Roasett, 6 Jones, 299; and Boyle v. Reeder, 1 Ired. 607, cited 
and approved.) 

CIVIL ACTION, in the nature of Trover, tried before Noore,  J. 
and a jury, at the December (Special) Term, 1873, of HALIFAX 
Superior Court. 

The  plaintiff demanded the value of a mule, which be 
alleged the defendant had wrongfully taken from his possession 
in April, 1871, and converted to his own use; and also addi- 
tional and specific damages, resulting from s ~ w h  taking and 
conversion. 

The conversion was admitted ; and the jury, in reeponse to 
an issue submitted as to tho value of the mule at that t h e ,  
assessed its value at $75 ; fc;r which the plaintiff had judg- 
ment ; and from which the defendant did not appeal. 
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The plaintiff further claimed, and introduced evidence to 
prove additional, specific damages arising from the loss of his 
mule, in this ; that he was a farmer in 1871 ; that he owned 
two mules, and had pitched a two horse crop, and Ilad worked 
therein until the 18th day of April, 1871, when the defendant 
took and wrongfully converted one of them, the mule in con- 
troversy. That in consequence thereof, he was compelled to 
reduce hie crop one half, and to discharge one of his hands. 

The  plaintiff further testified, that the net proceeds of his 
farming that year, with his single mule, amounted to about 
$125 ; and that he had owned for two Sears the mule taken by 
defendant. 

Upon these facts, his Honor charged the jury that in trover 
the general rule ie, that the value of the property at the time 
of conversion, with interest thereon, measures the damagea. 
But, as Parsons in hie law of contracts, vol. 3, page 198, (5th 
Ed.,) remarks, " there are some exceptions to this rule ; and if 
i t  can be shown that the plaintiff suffered by the wrong doing 
of the defendant, a specific injury, or by the failureof a specific 
purpose, for which he had bought the property or the like, the 
principle of compensation would require that this should be 
taken into consideration.'' Here, i t  appears in evidence, that 
tho plaintiff owned two mules, and had pitched a two horse 
crop for the year, 1871 ; that he had hired labor and actually 
worked to that end from 1st January to the 18th day of April, 
when one of them, the mule in controrcrsy, was taken by de- 
fendant, whereby he was compelled to reduce his crop to aone 
horse crop. I t  further appeared, that his net profit from the 
labor of his remaining mule was $125. The Conrt further 
charged, that the jury could allow the plaiutiff damages for 

the specific loss, if any,incurred by the necessity of shortening 
his crop. To this part of his Honor's charge the defendant 
excepted. 

I n  addition to the value of the mule, $75, the jury asfe~sed 
the plain tif17s specific damages at $65, by reaEon of his being 
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compelled, by the wrongf111 act of the defendant, to shorten 
his crop. 

Motion for a new trial, for misdirection of the jury;  motion 
overruled. Judgment and appeal by defendant. 

Batchelor and Day, for appellant. 
IT. Clark, contra. 

BYNUM, J. Conseqncntial damage, to be recoverable, in an 
action of tort, must be the proximate consequence of the act 
complained of, and not the secondary result thereof. The rule 
is plain ; the difficnlty, if any, is in its application. The di- 
viding line between proximate and remote damage, is some- 
times so indistinct as to leave a field of doubtfd and disputed 
ground. No difficulty of that sort arises Bere, and the case 
affords all apt illustration of the rule. 

The proximate damage to tile plaintiff from the tort of the 
defendant, was the 10s. of the mule ; a shortening of tlie crop 
was the secondary consequence resnlting fiom the first damage. 
H e  is allowed to recover for the firat, hut not for the second, 
became i t  is too remote and uncertain. The loss of the crop, 
though following the loss of the mule, was neither a necessary 
or natural consequence. The plaintiff' might buy or hire 
another and finish his crop ; acd because he preferred to throw 
out a part of the crop, he is not thereby enabled to claim dam- 
age for the loss as an immediate and necessary consequence of 
the tort. 

Suppose the Conrt should app!y a principle of eqnity and 
undertake to place the plaintiff' as near as may be to his condi- 
tion as i t  was before the to r t?  3 s  far as the Court could go 
to that end wonld be to allow him the cost of the hire of 
another animal until his crop was made, and then to pay him 
for the one he had lost. That, we think, should be the rnle of 
darnages in  this case. Angtliing beyond this wonld be too 
rernote and conjectnral, and would lead the Courts into a 
boundless field of investigation, 
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I f  the action was for damage for a breach of contract, the 
rule wonld be to give such damage, as being incidental to the 
breach as a natural consequence thereof, may be reasonably 
presumed to have been within the contemplation of the parties. 
A8h v. DeBossett, 5 Jones, 299. I n  our case the defendant 
was an ofEicer of the law, armed with a legal precept, and acted 
in the supposed discharge of his dut j .  I l e  contemplated no  
wrongfill injury to the plaintiff, and in no view can be held 
liable for more than the immediate and natural consequences 
of his mistake as to the ownerehip of the property converted 
by him. 

In  an action of covenant for not furnishing machinery for a 
steatn mill, at a stipulated time, the plaintiff' cannot recover in 
damages the estimated valnc of the pro$& he  might have made, 
if the covenant had been cornplied with, because they are too 
vague and uncertain to form any criterion of dam.ages. iYc- 
Boyle v. Buder,  1 Ired., 607. Such has been the nniforrn 
course of the dccisionn in this State. We think they are 
founded upon the soundest principles and sustained by the 
weight of anthority. 2 Kent's Corn. 480, in notes ; Sedgwick 
on Dam., 67 ; Hadly  v. Baxendate, 9 Exch. 341 ; UlancharciJ 
v. Eley, 21 Wend. 342, 30 Iowa, 176. 

The objection that the action abatcd by the death of the de- 
fendant, is untenable. Rat. Rev., chap. 45, scc. 113. C. C. P., 
eec. 64. 

His Honor's instructions to the jury were erroneous. 

PER CURIAM. Venire de finova. 
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R. D. WHITLEY, Guardian, &c., and others o. A. A. ALEXANDER, 
Adm'r., &c., and others. 

An administrator, whose wife was the only heir and next of kin of the 
intestate, took into ~ossession in October, 1861, all the property of 
the intestate, and used i t  as his own, including a number of slaves, 
employed by the administrator in cultivating his land ; which property 
was more than sufficient to  pay the debts of the intestate, and some 
of which the administrator sold and paid off before 1863, a large 
amount of the intestate's indebtedness including debts of simple con- 
tract, and before notice of two of the debts sued on;  and who admin- 
istered the same bnajides: Held, that as the debts the administrator 
had notice of, was small in  comparison with the estate, he might rea- 
sonably expected to  have paid them from the income of the estate of 
the intestate, without making the sacrifice wt.ich would have resulted 
from a sale of the slavcs after 1861, and that the administrator was 
not, undt r the circumstances, liable for the value of the slaves. 

Nor was the administrator, under such circumstances, liable for the 
value of three mules taken by the Confederate authorities, one of 
which was paid for with Confederate money, which, the administra- 
tor being unable to  use, he invested in  Confederate bonds and lost. 

An administrator, who finds a raw commodity on hand, (tobacco for in- 
stance.) may lawfully, without a fraudulent intent, put it i n  a condi- 
tion in  which i t  is usual to  sell it, or in  which, under the circum- 
stances, i t  can be best sold. And the administrator was justified, on 
account of the  perishable nature of the tobacco, in  selling it for Con- 
federate money, the then only currency. 

Where t! e administrator rightfully and bona $de receives Confederate 
money, in  the administration of his intestate's estate, which cannot be 
used in the payment of debts, and the money not being by him in 
any manner converted, he ought not to be charged with value thereof. 

Where an administrator had certain railro:.d stock belonging to his in- 
testate, assigned to himself personally and for his own benefit: Held, 
to  be a conversion of such stock, for which the admistrator was 
responsible. 

When a n  administrator has paid debts of lower, beforo those of higher 
dignity, the estate being at  the time solvent, cr when any creditor 
has refused to receive payment in  Confederate money, which was af- 
terwards used in payment of the debt9 of the estate, or become worth- 
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less without the fault of the administrator: fild,  thnt such payment 
should be allowed to the administrator in  a11 suits, &c., without re- 
gard t o  the dignity of the debts thus paid, ns comparcd with those 
sued for. 

If an intestate owe simplc contract debts which are duo, and he is also 
indebted by a contingent security, such as a bond to save harmless, or 
other bond, undcr which it depends upon a contingcncy whether any 
debt will ever arise, and no breach of the condition has taken place, 
the administrator may pay tho simple contract debt. 

A judgment q?ucndo amounts to an admission that the administrator had 
no assets a t  its date; and an order of reference subsequently made, 
should confine the account to the assets receivcd by the atlmini~trator 
since the date of the judgment. 

This wad a CIVIL ACTION on a guardian bond, tried before his 
IIonor, Jude Schenck, at Spring Term, 1875, of MBCKLXNBUR~ 
Superior Court, on exceptions by plaintiffs and defendants to 
the report of the Clerk, to whom it lied beeu referred to take 
certain accounts. 

The  statement of the case for this Cotirt, made up by the 
counsel of the parties i n  the Court below, is so complicated, 
that, to a proper understanding of' the qmstions intended to 
be raised and prc~ented for thc decigion of this Court, it is 
deemed best to publish the same without alteration orabridge- 
ment ; and that too, although the record sets out many facts 
not pertinent to the points decided. 

The  statement is substantially as follows : 
I n  the Superior Court for the coilnty of Mecklenburg four 

suits were instituted by the hereinafter mentioned plaintiffe, 
against the defendant A. A. Alexander, administrat~r of the 
estate of R. B. Monteith, hereinafter named upon the follow- 
ing causes of' action as hereinafter set forth. 

I. A t  Fall Term, 1870, a snmmons was issued and served 
upon A. A. Alexander, W. S. M. Davidson and Nathaniel 
Alexander, at the instance of F. M. Parks and wife Sarah A,, 
Mattie J. Alexander and infante John McAlexander, A. W. 
Alexander, Laura I<. Alexander, who sue by their guardian, 



T. A. Altlxaric!e~., 
W. J. Alexander, 
J. M. Alexander, 
A. W. Alexander, 
1,. Alex~ndcr ,  

-- 
Making a total ir~rlel)tcdness of $16,434.40 

And this snit is bronght upon the guardian baud of the said 
B. W. Alexaoder, upon which Nontcith, the intestate of the 
defcnda~it, A.  A. Alexander, is surety to recover the mme. 

IT. The second suit w a ~  bronglit i n  the name of T. M. 
Parks and wife Sara71 Ann, Mattie J. Alexander of fnll age, 
and John McAlexander, A. W. Alexander and Lanra A. Alex- 
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ander, who sue by their guardian, J. D. Kernes, against A. A. 
Alexander, W. S. M. Davidsen and Nathaniel Alexander 
infants. The cause of action is as follows : 

After setting out the fact in the complaint of the death of 
John MeAlexander and the appointment of B. W. Alexander, 
the guardian of his infant children, the death of B. W. Alexan- 
der, the appointment of an administrator upon his estate, the 
appointment of T. D. Kernes as gnardian of the three minor 
children as aforesaid, the complaint alleges that in the scttle- 
ment of Icernes, goardian with the personal representatives of 
said B. W. Alexander, the said Kernes as guardian, took from 
said personal representative n note upon R. B. Monteit11 as 
principal in the snm of $1,272.79, and that Kernes instituted 
a suit in Mecklenhurg Superior Court in the name of the per- 
sonal representative of B. W. Alexander against A. A. Alex- 
ander, administrator of' R. B. Monteith, and on the 22nd of 
November, 1869, reaovered a judgment yuando against him 
for said sum with interest and costs, and t~l is  suit is l~rought to 
recover this amuunt upon t l ~ e  administration bond of said A.  
A. Alexander. 

111. The third suit was hronght by Moses A. White, guar- 
dian of the minor children of J. 11. Johnston against A. A. 
Alexander, administrator of R. B. Monteith upon the following 
cause of action, to-wit :'Upon a pro~ni~sory note given by R. 
B. Monteith to said Johnston, gnardian, in the sum of $480.00 
rlpon which there was a payment of $150.00. 

IT. The fourth suit is brought npon the guardian bond of 
E. ?V. Alexander as guardian of Harrjett McCoy upon the 
relaticln of Albert McCay and R. D. Whitley, guardians of 
said Barriett McCay against S. P. Alexander, administrator of 
B. W. Alexander, and A. A. Alexander, admiuistrator of R. 
B. Monteith, the   aid Monteith being the enrety to said B. W. 
Alexander, to recover the sum of four thousand dollare, the 
amount of said bond. 

That this case was referred to E. A. Osborne, Clerk, to 
take an account of the administration of R. B. Monteith by 
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A. A. Alexander, administrator, and it was agreed by the 
counsel engaged that all the testimony and the report of the 
Clerk should apply to the four cases aforesaid. That in ac- 
cordance with said agreement such testimony was taken rela- 
tive to the points mace in all four of the cases, and a report 
made by t l ~ e  Clerk and returned to the Churt fixing the ad- 
ministration with assets. That when the case came on for 
hearing before his Honor, Judge Schenck, upon exceptions 
filed thereto, his Honor filed his decree, finding the facts 
and the law relative thereto: That upon filing said Zecision 
the counsel for the defendant proposed certain issues of fact 
which they deen~eil necessary for a decision of all the matters 
arising in the four cases aforesaid. Four of which said issues 
his Honor did pass upon ; the others of which he declined so 
to do. There was evidence taken in the case pertinent 
to the issues not found by his Honor, as will appear by the 
depositions on file in this cause ; that the said issues of fact 
which the counsel for the defendant requested his Honor to 
find together with those not found, have been filed in this 
cause, and compose a part of the record in this case. 

Upon the foregoing case being tendered to the plaintiff's 
counsel as an addition to the case heretofore filed in the Su- 
preme Court, they agree to accept the same with the modifi- 
cation and addition following, which is agreed to by the de- 
fendant's counsel, to-wit : 

Subsequently to the reference to the Clerk to take the ac- 
count referred to, by an order of the Court, i t  was referred to 
the Clerk to report the facts which report was made by the 
Clerk and exceptions filed thereto by the counsel for the de- 
fendants: when the cause came on for hearing before SCHENCK, 
Judge, defendant's counsel made a motion to set aside the re- 
port of the Clerk finding the facts, whereupon his Honor p r z  
ceeded to find the facts himself to which plaintiff excepted. 
By leave of Court plaintiffs filed exception No. 4. This ad- 
ditional fact is agreed upon by the connsel as a part of the 
case. That at the time Alexander administered on the estate 
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of JIonteith, he regarded the estate as solvent, and as Alex- 
der's wife was the only heir at law, and nest of kin to Mon- 
teith, he kept the propert? together. thinkir~g he coald make 
the money out of' it to pay tlie debt of Monteith's estate, and 
lie kept the property there nntil the c lo~c  of the war. 

The followi~:g is the report of the Clerk, viz : 
This canse l~aving been referred to the nndersigned to re- 

port the facts, 1 find as follow : A. A. Alexander adrninis- 
tt.red on t!x estate of R. E. IVionteith, at October Term of the 
County Court, 1861, end gave Lollcl with dcfend:int, W. S. M. 
Daridson and N. S. Alexander for fi)rty thonsand dollar*. The 
property of the estate consihtcd of a litrge quantity of lands, 
etnbraci~ g eleven plantations of various sizes and value, sixteen 
utgro ~ ~ V C F ,  va!wd at fro111 $500 to $1+500 each ; twenty 
tllonsand pvunds of leaf tobacco, valued at $2,400; eleven 
tnules, worth $1,600; twerlty-fire shsres of railroad stock 
valued at $1,440 ; fifreen bnshels corn, valued at $22.50, and 
var;ons other items of property as eet forth i n  the report 
heretofore filed in this action, a~nounting in all to 
$37,504.34, principal, ar!d $15,077.30 interest, $52.581,64. 
Of this arnou~lt the administrator only returned to the 
Court a report of $3,161.38 (principal) worth of assets 
since the action began! which was riiainly tlie p c e e d s  of 
a sale made soon after the death of Monteith. All the other 
property mas taken into the possesbiou of the administrator, 
whose wife was the only heir and next of kin to said de- 
ceased, and rmd by him as his own property. The tobacco 
xas  inannfactnred and sold with some of Alexander's own to- 
bacco. The greater portion of the corn and forage was used 
for the n~ules  and negroee, and they were kept and worked on 
the farms. Some of the mules, one or two, were taken by 
Confederate anthorities, some by raiders, and perhaps one sold 
in the sale of aseets before trierltioned. I n  fact, all the property 
not sold as above stated, was taker) in the possession of defen- 
dant, and used as his own property. I n  the mean time, the 
administrator paid off a great many debts, amounting in the. 

29 
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agqregate to very niodi more than the s:lni of assets reported 
bay him, sav $10,000 ur $15,000. All the negroes were set free, 
and the adlninistrator solJ all the  1;tntls under an  order of the 
C jn r t ,  in order to raise more fnod3 to pay the nnmerons claims 
tllat were preselltccl agiinst the estate, arld tlle proceeds also 
rmere applied to the pnyment uf sncli debth; n n t ~ l  finally, accurtl- 
ing to his vouchers filed, he has paid o11t in all $9,583.62 prin- 

&pal money. T h e  Clerk in his a c c ~ n n t ,  llas charged the ad- 
ministrator with the estim itctl value of the slaves, stock a11d 
all nnsdld perwnal propertg, allon ed him fnll ~ o n i m i s ~ i o n s  on 
all assets and payaents ,  nnJ t l ~  result shows the adluinistrator 
still liable for a balance of $47,549.72. T h e  defendant was 
charged interest on all money and assets frorn the t ime he r e  
ceived them, and allowed interest on J I  Itis diabur~etnentsfrom 
the time made. The  eleven nlllles arc not cli rrged in the  sale 
list, nor mere they auld a t  the sale. T h e  vouc!~ers narned in ex- 
ception VI, were rcjecte 1 by tiit! Clerk on the ground that tilere 
were debts of l i igl~er dignity unpaid ont.;tancling against tile 
estate. T h e  Confederate bonds and  money, (Exception V11,) 
were not t h s  proceeds of any I ~ ~ v f u l  sale of the estate, but only 
snch as arose from the private arrangernerlt and nisuagelnent 
of' the estate as Alexander's own property. T h e  testimony be- 
fore the Clerk is all on lile in the case. T h e  railroad stock 
referred to in esceptiun, was subscribed for i n  the name of 
intestate, and stood on the books in his natne,and were changed 
to the name of defendant after his, Montietll's death. T h e  do- 
fendant's return ~ l towa  a voncher from the treasurer f ~ r  $550, 
in fill1 of the bnla?ce on the subscription for the 22 shares 
from $1. L. Wriston, treasnrer, and has received credit t1ier.e- 
for in llis acconnt. 

Respectfully submitted, 
E. A. OSBORNE, 
Clerk Superior Court. 

To this report both plaintiffs and defendants excepted. 
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The plaintiffs except to the report of the Clerk and for cause 
of exception sliom : 

1. That it appears from the testimony that the defendant re- 
ceived the hire and proiits of the slaves belonging to his in- 
testnte from the d:tte of his administration in October, 1861, np 
to their e~nsncipiition, yet tlie clerk does not debit him with 
valne of such hires. 

GUIOS, VANCE & DOWD, 
Attorneys for plaintifs. 

Defendants escept to the repqrt of the clerk under the re- 
ference to him by the Conrt to ascertain and report the facts as 
proved by the tcstilnony on tile in tlic foregoing psrticnlars : 

1st. That said report is vitg~ie and nncertain. 
2d. That it fails to report the fitcts as to the third exception 

of tho defendants in this, 
I. That it appears in t :stimony on file that the estate of de- 

fendant's intestate was regarded as solvent np to the close of 
the war. 

11. That it is in evidence that defendant had no knowledge 
of the extent of the liabilities of his intestate until after the 
war, and particularly as to liability of his intestate as surety to 
13. W. Alexander, or the extent thereof until some time after 
tho cease of the war, to-wit, in 1866. 

111. That said B. W. Alesander was reputed solvent till the 
time of his death as shown by tlie testi~uony on file. 

IV. That it is in evidence that the defendant kept the negroes 
and other persorlsl property on the land of his intestate, be- 
lieviug the intestate to be entirely solvent and not knowing of 
the extent of the liabilities of his intestate. 

3rd. That as to the 4th exception the referee has failed to 
report the fact shown in testimony that three of the mules of 
which defendant is charged in the clerk's former report were 
impressed by the Confederate ar~thorities ; for two of which he 
received nothing, and the third was paid for in Confederate 
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~noncy ,  that the dcfcnd:ir~t is cllalged wit11 eleven nlnlcs, when 
the  t c s t i r ~ r o ~ ~ y  ~ I I U W S  11c l ~ d  o111y ten. 

4 1 1 .  'l'llnt R P  to tlrr fit'tll c~xccptior~ of defhdar l t  as to the  
c11n1-gc of A. T. cC- 0. R. It. stock the testimony s l~ows that said 
stock was sr~bscril)cd for by dcfenrlxnt'a intestate and  was paid 
t'or 113. dcfcnd:i~~t nftcr tlrc (lent 11 of his intestate, and it is fnrther 
i l l  evitlenre t h t  krlid s~rl)wrjptior~ of stovl; \vas of no value, 
wl~icll tilets arc iiot r V p o ~ t c d  1 ) ~  the referee. 

;)tll. T l ~ i ~ t  :IS to cscc1ptic)n ( ; t l ~  the referee has failed to report  
t l ~ c  1k.t t l ~ a t  at tlrc time the iouc*l~cls f;)r cii~Gnrscn~ants hy the  
tlc!i:ndnnt as ad~rlitlihtrator wliicli 11c 112s rcjectcd were paid, 
W I I C I I  dcfi '~id:i~~t be l i e~cd  tlrc estate to be solvent, and when h e  
did not Irnow of' any li;rhilitiCs of his inteetnte as mreties for 
ot11cl.s as appears in eridcrlc.e, nor does 11e report the evidence 
s s  to t l ~ e  nature of thc dignity of tlic debts paid or those out- 
s t i i n d i ~ ~ g  agitinst tlrc ebt:lte. 

6th. Tha t  the refiree has f ldcd to rcport the facts as shown 
in evidence or\ tile RS to c l ek~~dan t ' s  receipts and investmer~ts 
in Coufcderate nlolley. 

7th. Tha t  he has failcd to ~11ow the testimony as to tlie 9th 
exccpt iw uf tht. d ~ f l ' l l d i ~ ~ ~ t  wllcrein he  is charged nit11 the vallie 
of the wl~ea t ,  corn, oats t i r~c l  tobacco as set foi t11 in the evidence. 

And  dcf'endant's connsel reqnest t . 1 ~  C'onrt to pass upon the 
following i snee  vt' fhct, wl~irl i  tlicy J c c n ~  material to a correct 
decision of the several c a n w  to wl~icll t l i ~  report, esceptions and 
testilnuny on filc arc appliciible : 

I. W h a t  were the alleged tames of action in the case of Pa rks  
and wife against the  clcf'e~ldnnt ? 

11. At what time did the dcfkndant, Alcxrrnder, receive 
notice of tlie liability of tiis intcstnte as snrety npon tlrc p a r -  
dian bond of B. W'. Alexander, gnardian of Junins  W. Alex- 
ander's children ? Answrr  : 111 1866. 

III. 1V.Vhat.were the allcged ranses of action in the case of M. 
A. White,  goardian against the defendant, Alexander 8 
IT. W h e n  did the defendant, Alexander, receive notice of 
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the existence of the debt of 11. A. White, ga:wdian ? Answer: 
I n  1SG2. 

V. When did the defendant, Alexnnder, receive notice of 
the existence of tlie debt dne I:. W. A41cxnnder, gnsrdian, by 
his intestate? Ans~ver  : In lSG9. 

TI. During what jenrs were the dcbts psid for n-hie11 the 
rejected vouchers were taken 3 

VII. Were the ('onfederntc ewuritics pnrclinsed with tlie 
proceeds of other property tllxi~ thc tobacco sold in 1863 ? If 
so, the proceeds of what property and to what amonnt ? 

VIII. Could the leaf Lol)<i<~~) II.I\.o betan sold to dvc t t i t~ge  in 
this locality at  any tinir after drfc.ntl:wt Alewnder qnnlificd as 
adminisfr;itor ? Answer : It cur~ld I I ~ I V C  I)ccti sold for good 
money. 
IS. Was therc any 1ne;tns of trnnsport:\Lion for this tobacc2 

to tlio nearest tol~acco m:wl<ct?  insw we^ : There \we, to the 
market in Charlotte where tobacco w s  bonglit and sold. 

S. W h t  was t l ~ c  condition of the t ~ l ) ~ ~ c c . o  at the time Alex- 
ander q~lnlificd as ad~nir~istr:~tor ? Answer : Tt iws i t r  Ic:d 

XI. Was it neccsslwy to pnrcli:ise snpplics 2 n d  ~nacllinery 
for the pnrpose of ~it:irr~~fiicturing the tolmcc~~, and did thc dc- 
fend;~nt  A1ex;inder ~niogle  tlris tol):wo witti :illy other tol)acco 
than used for wr:lppcrs ? Answcr : It conld Ir:~vc been sold for 
good moncy withc~ut wraywrd, bnt the defe~rdant in good faith 
manntkctured i t  s ~ d  I : L I C  it r : l : I c ,  I t  s o  it f;)r 

I 

Confederate money after he I I : ~  notice t l ~ t  some of t l ~ c  cretli- 
tore wonld not receive it, :uid without consrllting the others 
cvhether tlicg would 11avc received it or 11tlt. 

The  above papers was filed :~ttor the dccrce of t l ~ c  Conrt m ~ s  
reridcred and filed. 

After argument, Iris 1Io1ior tn:ttlc the fLllowing decree, to 

wit : I 
(The defendarrts witlidraw ex~eptions o11e : ~ n d  2.) As to ex- I 

ception 8 ; 
The  Conrt finds that the defendants' intcsti~tc, Monteitl~, tlicd 

in 186-, arid that the defendant, Alcxandcr, adtninistcred on 
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his estate in October, 1SG1, taking the personal property, in- 
elnding the slaves, into possessiou. That the intestate's estate 
~ r n a  amply srlficient to pay his own debts ; and that the debt 
in this ease wwe C ' O I I ~ ~ R C ~ C ~  ns surety fhr B. IV. Alexander. 
That the defend;~nt, Alcxt~nclcr's wife, wns sole heir and next 
of kin to said intestate. 

That 13. W. A l e w ~ d e r ' s  cst:ttc mas amply snfficicr~t to pay 
all his debts i n  1861 ; nnd WAS only rendered insolvent by t11e 
results ot the war. 

That the defend.ant I I : ~  no  notice of his intestate's liability 
t j r  this debt nntil ISt i t i ,  11nd after the sliircs Ilatl bce11 elnanci- 
yntcd. 

That the defendant, Alesander, as adnrinistratsr, held on to 
the said slaves in g a d  f i i t l~ ,  s ~ ~ p p s i n g  tl~:it they woold not be 
required to be sold fbr the pu~posc  of' ~ I R J ~ I I ~  tile debts of' the 
intestate; and t h t  the said sl;trcs were ernanc.il)atcd before lie 
11nd notice of 1:. W. Alcsanclcr's inw1rcnc.g and the conse- 
quent liability of his i ~ ~ t ~ b t i l t ~  estnrc. Tlle Court, t l~eretire,  
suhtained the (:<(I) esception. 

13ut as the d ~ ~ f i ~ n d ~ n t  l~nd  t l ~ e  uhe of the ncgroes, (as thc 
Court finds,: from 1SGl to the time vt' their enlnncip~tion, the 
Court holds that he is rc.sp~nsil)le for the net valne of their 
I ~ i ~ e s ,  that is, t l~cir  yc : t r l~  v n l ~ c ,  srll!jcct to be sct ofl' for taking 
care uf t l len~, T)oc.toi7s bill,-, : I I I ~  o thw I I C ' C ' C ~ F ~ I . ~  expenses. 

Exccy>tioll s o .  1 of the ~llnintiff: is thc~cfore suataincd ; and 
the Clerk is directed to reti~rm tllc report ~ ~ ~ ( ~ r d i n g l y .  

A s  to exception 1 of dcfcniLint ; 
'J'lle Court fil~cls that tllere were r.lcven i ~ ~ n l e r  on hand at 

tile death of the int~st:ite. Illonteitl~, ~ n d  tllnt the adtr~inistrator 
tool; t l~eln into llis poshe~hi~n ; t11:lt two of' these 1r1111es were 
il~lpressed in l h G 2  or lS(i3, ant1 one in the 111tter part of the 
year 1863 ; t l ~ a t  those ~nnlea wonld 11:lre sold for good money 
in 1861 and 1S62, f'ur $--. 

That  the ddkadi l l~t  11:ld ~loticc (11' ir~tlividunl dcbts of tile 
intestate, Mor~tei t l~ ,  to the ainount of' scicral thonsnnd dollars 
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in 1861 and 1862; and that the defendant, as administrator, 
did not sell but one half of snid mules. 

The  Court furtlier finds, that to pay these i~rdiridual debts, 
i t  was necessary to sell the l o o ~ c  and peridinlle proper t j  ; and 
therefore, the Court holds the defendant responsible f'w the 
value of the ten mules and the price of the one sold, and di- 
rects the report to he modified wxordinplj. 

A s  to exception 5 of defendaut, 
T h e  Court finds that the intestate had sulxcribed for twenty- 

two (22) shares of stock, and that the defendant, as ad~r~inis-  
trator, paid for e l e v c ~ ~  (11) of theni ~ I I  ISCi2; the other elrrcn 
(11) were paid for by the intestate. T l ~ e  Court t11er.t fore l~olds  
that the defendant is cl?argeable wit11 the value of the cleven 
sllares in 1861 ; and the interest and the ~ a l u e  of th r  c.leren 
~ h a r c s  in 1862, wlten he  paid fiir them with a c ~ e d i t  of tlle 
$566, which he paid for thern, dedncted. That the o t l i c ~  Lrir  
shares mentioned, the intestate bougl~t  arid gaLe liis note ibr, 
which the defendant discllarged as adti~irlistrator. The Court 
also holds that he is chargeable with tlrc. villrie uf tllese ~11ares 
i n  1861. 

A s  to exception 6 of defendants: 
The  Cuurt finds tllat these vourhcrs were paid on dcl~ts  of 

less dignity than the plaintifL1 ; and the tes t in io~~y tlc c not 
that he  paid them witliout notice o f  plilintiff~' dcht. n l~ ich  

was of higher. dignity. The  exception is tllerefure ov( I,: ied. 
A s  to exception 7 of defendants ; 
The  Court f inds that there was a lot of tobacco o:) :,:tnd, 

amounting to abuut 20,000 pounds, wl~ich the deterid:lr I had 
manuf;ictnred-rnixing it a i t h  ~ o n i e  of l ~ i s  own, wllic.li I ) (  i~sed 
for wrappers; that a po~tiiiii of this, :~liont 5,000 por,~:tis or 
6,000 pciunds, Mas sold a t  p iva te  i ~ i  1E62, b j  dc i t  : clan:, 
and as far as possible, wed 111 the I I I C ' I I ~  of debts for n liich 
he  has credit. 

That  in the latter part of 1162, t l  (. c?c fendant telldel tc: Con- 
federate money to eevelal of the clcdiiq I S  of the iutcbtr:t, and 
they r t f u e d  to r e c e i ~ e  the Eame; tll;it nu!withctaric.,l ji. illis 
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notico of its depreciation, the defendant i n  Febrn:try, 1963, 
sold the balance of the tobacco at private sale f:Jr Cmfederate 
money, which becorm \vortliless on his hands, a l ~ d  he bonded 
it, as he swears, in Confederate bonds. 

The  Court therefore declined to snstain the 7th exception, 
as the credit tllcreiu cldimetl, is tlie proceeds of tlie tobacco 
sold in 1S63. 

Exceptions d, 9 and 10 mere withdrawn. 
It is ordered by the Conrt, tli-tt the report he re committed 

to the  Clerk to be modified axording to the above rnlingq. 
Frotn the above raiings of hi.: donor,  and hi.; refnwl to snb- 

mit certain issnes to thc  jnrp, as hereinbefbre stated, the de- 
fendants appeded. 

RODMAN, J. After some tIiscny;ion, it w w  agreed I)y couvsel 
that there waa no material rlilYjrence betcveori the facts as 
found by the referce, aud by. ihc Jiltlg,? on reviu\v. It is there- 
fore nunecesedrg to  corlsid~r. wlwtiicr the Juilge I d  the  right 
to review the finding of facts by the referee. . 

The  case has been complicntcd b,y tlie a g r e c : ~ ~ c n t  of the par 
ties, by which several actions to wllich d i f fe re~~t  defences are 
made, and rules somewhat diffsre~lt mar apply, are r~r~itccl i n  
one record. W e  will conrider t!ie osccp*ions t , ,  the rep~) r t  as 
to the assets i n  the hands of the defe~ldant, A. A. Alesii~~de?, 
as administrator of Montieth, 2nd tile pdrtie-; v~ill be ab!e, 
when they move f'or j n c l p u l ~ t  in  their ~ e s p w t i v e  case?, to ap- 
p!y so much of this opinion ae relates to the par~icnlar case of 
each. If, on the motions f'or judgment, new questiorij sliall 
occur not presented to us on tliesc appeals, they m w t  be deci- 
ded i r ~  the Court below, to which the case will be r e ~ n a ~ ~ d e d  
for further proceedings. 

I u  order that our observations on the several exceptions may 
be intelligible, i t  is uecessary to describe as briefly as possible, 



JUNE TERM, 1875. 457 

WHITLEP, Guardian, kc. ,  el al. v. ALEXANDER, Adm'r., &c., at al. 

the  several actions against the defendant, A. A. L41exander, as 
administrator of Montieth, in which the acconnt before ns :vas 
taken. There are  fi)ar snits : 

I. F. X .  P a r k s  a n d  othsrs, plaintQj%, v. A. A. Alexander, 
as administrator of Bonteith a n d  others, dcfendan t s  Bronght 
on bond given in January, 1361, by E. W. Alexander as guar- 
dian of certain minors, to which Monteith was snretg. 'I'he 
indebtedness of the guardian to his wards has been determined 
in an action against the administrator of the gnardian at 
$16,434.49. 

11. P a r k s  a n d  wife a n d  others, plaint[@, v. A. A. Alexnn- 
der and otlwrs, defendank. Brought on bond given by -4, A. 
Alexander, as adrninistrator of Monteit11 ; tlie breach alleged, 
being the non payment of a m t e  fur $1,272 79. given by &Ion- 
teith, to --. 

111. White, guardian of m i n w  ,rhild~.en of Johnuon, p la in -  
ti$, v. A. A. Aleamdo-, administrator of iiotzteith, on note 
of Monteitli fur $480, (suhject to a credit) given to Jolinson. 

IV. On relation of McKay a n d  Whitly, guardians of' 
A r r i e t  McKay,  pla int& v. A. A. Alexander, a s  adminis- 
trator of Monteith. This action is hrougllt on a gnirdian 
bond give11 by B. W. Alexltrldcr, to which Monteit11 was a 
surety. 

I. Should the administrator be charged with the value qf the 
slaves of his intestate ? Tlie dcfendan t, A. A. Alexander, ad- 
ulinistered on the estate of Mtmteith in October, 1861. The 
estate was large, co~rsisting of clever1 plmtstions, sixteen slaves, 
twenty-five uhares of rai1ro:td stock, valried at  $1,440, twen tg 
tl~ousand ponnds of leaf tobacco, eleven mules, and other arti- 
cles of personal property. The  wife uf tlie administrator was 
the only heir and next of kin of the intestate. The adminis- 
trator took possession of all the property and used i t  as hie 
own. I l e  en1plo;yed the slaves in cnltivating the lands until 
their emancipation. H e  sold a part or the whole of the on- 
named personal propertg, and paid off a large amount of' debta 
of the intestate, some of which were debts by simple contract ; 
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these payrnel~ts were made 11efore 186.3, and befirre notice of 
debts x o .  1 and No. 4, above n~entioned,  but  with notice of 
debts Ko. 2 and No. 3. C. W. Alexar,der diAd in 1S65. H e  
WR8 solvent in 1861, and ho continned nr~t i l  after the war, when 
Ile became insolvent. I t  does not appear t1i:it A. A .  Alexandev 
ever advertised for the creditors of Nonteith to present their 
clairns. 

These are the  rnain circnmstances affecting Ilia liability for 
the valne of the slfives. H i s  bona jdes ill the  administration 
of the estate is not quebtioned, and indeed it cor~ld not well be, 
as his wifb was entitled to all ( f  it that vnnld besaved after the 
payment of the debt.e. H i s  interest in a prr~dent  management 
of it lay on the same side with his duty as administrator, and 
every reasonable inference i n  his fkror must be drawn from 
this union. The debts wllich I:e had notice of were small, 
cornpared with the estate. I-lc might reasonably have expected 
to pay them from the  income of the  estate, without making 
the  sacrifice which would have resulted from a sale of the  
negroes at any time after the c l o ~ e  of lSGI ; f ix we know as 
matter of history, that after that time the price of slaves, at  
least in most parts of the coun tl r, depreciated even more rap- 
idly than Confederate money did. Moreover, a sale could only 
have been rnade for Confedern+e money, which the only two 
unpaid creditors of ml~ose debts he  had uotice refused to re- 
ceive. Under  these circumstances, we are  of opinion that he  
is not liable for the valne of' tlie slavee. A s  the  thing turned 
out, it might have been better to h a ~ e  sold them even for Con- 
federate rnuiley, provided that  the n~oncy  had been invested in 
gold, or  land, or other property that could have bet n saved. 
Bat this is e v i d e ~ t l g  a false mode of lessoning. I t  expects a 
prescript of distant and uncertain events. I'u'o greater degree 
cf foresight and prudence can be rcquired of an administrator 
than was used by the slave owners of the  State in general ; 
yet probably not orle in a thousand of these sold his elares 
d u r i r ~ g  tlie war. 

11. The  administrator is charged with the profits of the 
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slaves until their cmancil ation, and as there is no cxcel~tion, 
ei ther to this elrii~ge or  to  the  nrannrr of ascertainir~g the 
amount of it, we need say nothing on that  snltject. 

111. The mulea. Three  of these i t  ceerjls were taken Ly the  
Gunfedkrate army. It was ad~rliltcd that one (9 tlrc~rl was 
paid for in Conf'ederute nroney, n hie11 was either kept on hand 
or invested in Confederate Iwrids, al:d in either way, lost. F o r  
the same reasons whie l~  h a ~ e  goverr~ed us with recpect to the  
 slave^, we hold that the  ad~nirriktrator was not in dcfanlt in 
kcaping time rnriles at  work on the  ihrnrs. Ue  is liable for 
the value of the  eight, of wbom no ac.connt is givcu. Bn t  11e 
is rrvt liable fur tile three taken f r c  ~ r r  l~ilil by i~ rch i~ t ib l e  furce. 

IV. 2Xe Zwenty t l ~ o u s a d s  pout~ds of tobacco. I t  is agreed 
tllat by marr~~fiicturirrg this, ubir~g his individual tobacco for 
wrepper8, the  adn~inietrator ecj~r\ cl ted it ; and also npon the  
doctrine of' conti~sion of goods, tlrwt his individual tobacco so 
used, beconre liis property as adurinibtrator, arid 1ial)le to the 
creditors of his intestate. Nu duubt i n  the case of s trespasser, 
such 11se of the  tobacco would have been a cor.vereion. But 
an admirristrator wllo filrds a raw eonimodity on. hand, may 
lawt'ully put i t  illto the condition in wllic.11 it is iicuill to bell it, 
o r  in which, under the oircriu~starrccs, it can he best sold. Thns  
h e  may gin the  wed cutton, shell t he  c o r ~ ~ ,  ur tlirasl~ the  
wheat, &c. T h e  doctrine of c.onf'ucio~r of' goods does nut ap- 
ply. Tlrere was here no f ' r~aotl~~lcnt irrtcnt, and no i r l j n ~  to 
the  goods of the intestatc, wlricll i l l~houg l~  they could not be 
separated in fict, j e t  wore casiiy sq)ari l l~le ill vdne.  

\v w r  o of opinion, illa(j, t l ~ i ~ t  on nc.currf~t of' t11e peridi able 
netnre of tobacco, t14e tidrl~inistralor was uut rcy~lired to keep 
i t  in fipecie, but  w a ~  jllstifitd in sciling i t  fbr Confederate 
xnorrey, ulricll was tlren the only cnrrmcy. 

V. C'onJ~deralc mopley. T h e  only sources indicated i n  the  
rcport  of' the refkrec, or  Gy the Judge,  from whic11 the sum 
found on hand in t l ~ i s  rnoney was received, are the impressed 
~nnlee,  the  tol~acco, H I I ~  the sale of unnamed articles soon after 
ttclministeri~rg. I f  more was received it would Eeem to have 
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beeu paid out on debts. As the receipt was jtlstifirthle on these 
receivcra, and no use could 1): made of the money in paying 
debts, by reason of the rcfi~snl o f  two of tho creditors to re-  
ceive it, and the contingent c1iitr~:ter of the two other debts 
whicli, in tact, were nqt known to the administrator to exist, 
and 518 the money wits not converted by him to hie own use, 
he onght not to be charged with it. 

VI. A s  to t i e  slt,zres o f  railroad .sto~k. A9 the adminis. 
trdtor had these a ~ s i g ~ ~ e d  to hirnielf personally for his own 
benefit, and not for that of the estate, he converted them, and is 
liable fur their vnlne at tho tirnc of t!ie cjnvorion in the state 
in whicli they were, that id, to say snl~joct t ) the payment of 
the nnpnirl balnncc of the s~tbs::riptiori. 

VII. Ihjectecl vouchws. Tho adlniniatrator offered to the 
referee evidence of the payment by him of a considerable 
nurnl)er arid am,nnt of debts owing by his intestate, whicii 
the referrc rejected, o n  the gronnd that they were simple con- 
tract debts, and w2re paid afrer notice of debts of higher dig- 
nity. Tho rtmoulit of thc vouchers so rejected is not anywhere 
stated, nor thc chtes of prytnctlt. I t  is ~q reed ,  howevt?r, 
that the payments were made befvre the close of 18ti3, and 
that the specialty dehts of which the admillistrdtor had notice, 
were tliose numbered two and three above, being on tlie notes 
of Monteit11 f ~ r  $1,272.79, and f'ur $180.00. It does not ap- 
pear whcthcr or not the payrnents relied on were made in Con- 
federate money, althn!igh from their dates, we rnust arsr~rne 
that t!ieg were. I t  is admitted that tlie creditors in these 
dehts refused to receive Curlfederate nioliey i n  payment. I t  
does not appear, however, when it was tendered to them, or 
even wl~ether it was before or after tlie payrrient of the simple 
contract debts. Perhaps it is not mrterial. Tho act of 
1869-'70, chap. 1.50, enacts i n  substance, that when an admin- 
istrator has paid debts of lower, before those of higher dig- 
nity, the estate being at the time d v c n t ;  or when arty credi- 
tor has refnsed to accept payrncut in Confederate currency, 
which w:is afterwards csed in payment of the debts of the es 
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tate, or  became ivorthless without fault in the admi~iistrator;  
such pagtnents sllall be aliened to the  administrator in all 
suits, &c., withont regard ro the dignity of the debt* t l i l~s paid, 
as compared with that sued for. T h e  Iearncd counsel for the 
defendant did not cite this act, pe~ l i aps  becanee it u~e re ly  ex- 
pressed a rule, which was a principle of cyuity before its en- 
actment. However that may be, we consider that the act ap- 
plies. T h e  administrator had Confkderate nrclnep Iegitilnxtely 
received, and the  creditors in que~ t ibn  refi ixd to receive it, as 
they had a right todo. How were those creditors ignored, by 
the  adrnit~istrator applying it to pay other debts inferior to 
theirs? T h e  estate was relieved to the rxient  of the  payment, 
and the  security of the  specialty creditors not  diminirhed. 
1Jnder ordinary circnmstances the payment would have been 
a del;a&&t B u t  tile circumstances during the  war \yere ex- 
tionai, and j~is t ice  can only be done bay applying to them the 
t)road prit~ciples of eqnity. 

These creditors, by rehising to receir-e p a p e n t  it: the  only 
existing oorrerlcy, took thcir chances that the  estate would 
withstand the accidents of' the  war. The administrator, al- 
though he  was b o n d  to fidelity and diligence, did not become 
their insurer, and we tl~inl; he is entitled to credit for the  pay- 
ments in question, as againet these oeditors.  

T h e  question aa to whether lie is entitled to credit against 
the  creditols Pr'os. 1 and 2, ( t l ~ a t  is as to the creditors upcn the  
guardian bonds of B. W. Alexander t c ~  .cvliicli Montietll was P 
surety.) stand upon a difierent footing. It is said that  the  ad- 
ministrator had no rlotice of these debts until 18flG. I t  is uncer- 
tain whether this rneans that he  did not know that  Morltieth 
was a surety for 33. W. Alexander, or that he did not know 
that a breacl~  of the  bond had been committed. A s  h e  did not 
advertise for creditors, we are  bound to assume that h e  had 
notice of the liability, and perhaps also we would be bound to 
assume that h e  had uotice of the  breach of the  bond, if one  
had been committed. I t  does not appear, however, when 81- 
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voli~minons, tiill of repititione, the  statements are vague, and 
want of precision both as to fact8 and dates. There  arc n.1 

marginal references, t o  aid us in examining it. 

PER CURIAM The case is rernnndcd to be proceeded in, die. 
&icli p r r ty  will pay the costs of his appeal. 

R. D. IVIIITLEY, Guardian, and others v. A. A. ,\LEXANDER, iid- 
minibtrator, and others. 

(For the Syllabus, see the preceding case.) 

CIVIL ACTION against the a(1ministrator of a surety on a 
guardian b d ,  t r ie l  on exceptious to the  report  of the Clcr!~, 
to whom it had been ref'crreil, by hi3 IIonur, Jndge  Schencl;. 
a t  Spr ing Term, 1575, of ~ ~ E C I ~ L E X B U R G  Superior Conrt. 

T h e  facts in this case are  like t h o w  in the  preceding case be- 
tween the  same parties. From the  ruling of his Honor, the 
defendmts appealed. 

Vilson & Son and Jones & J o h n ~ t o n ,  ft,r appellants. 
Barringer, TTn?zce & Dowd and Sh+p &Bai ley ,  contra. 

Rvnmx, J. The  qnestions prescntcd i n  both of these 
appeals are  the same. and the deciaioli on the  otlier apperl will 
apply to the present. A jodgrnent m:ty be drawn in con- 
formity with the  opinion i!i that appeal. 
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HENRY C. WALL, JOHN C. CAY and another v. HENRY FAIR- 
LET, MAEGBRET McEAOI'IIN and others. 

Where certain heirs are made defendants, who claim no interest what- 
eyer in  the  land sued for, and in  the complaint no relief is  pmged 
against thcm, it is a good ground of demurrer, and the  suit as to 
them should be dismissed with costs. 

In a suit:by purchasers a t  an execution sale, against the heirs of thc judg- 
ment debtor, t o  recover certain land sold, 11ut c l~ l rned  by such heirs, 
i t  is  not necessary to make the administrator of the judgment n party 
defendant. A judgment against the administrator, does not fix liinl 
with assets, but  only ascertninv the  amount of the debt. 

When p!aintiffs have interest to a certain extent i n  common, and seek 
the  same relief, they are a t  liberty to join in rt suit against common 
defendants, or they may sue separrtely. Such .:oinder is  no good 
ground for demurrer. 

The  purchaser of certain land a t  nn execution sale, which:the judgment 
debtor had procured to be purchased with ltis own money, and con- 
veyed without consideration t o  two of his children, can follow the  
fund in  the  hands of such volcntary (and in law, fraudulent) clonees. 

CIT-IL ACTION for the recovery of real property, tried npon 
amended complaint snd drlnutwr l~eflre  Uuston, J., at the 
Sj'ring Term, 1875, of t1.e Superior Cunrt of R I ~ H ~ N D  connty. 

This case was before the Court at January Term, 1874, (see 
70 N. C. Rep. 537,) npon an appeal by the defendahts froin an 
order of t!~e Court below permitting the plaintiffs to amend 
their complaint. To the amended complaint the defendants 
demnl*red. His Honor overrr~led the dc~nnrrer and the de- 
fendants again appealed. 

The grounds of the appellants' demnrrcr, together with all 
tile 1llrli~l.i~1 fact8 i n  the caw. are stated i n  the opinion of the 
Court. 

./; D. &'haw, with whom were F. dlcA7eill and W. McL. 
Z c E a y :  submitted : 

1. The executors claim as purchasers at sheriff's sale and 



also by judgment. Gay claims by virtne of his judgment 
against John Fairly. There is no privity. Their claims are 
separate and distinct, hence they are improperly joined. Berry 
v. Ashzoorth, 72 N. C. Rep. 496. 

2. The executord5 remedy, as purchasers, the title of John 
Fairley failing, is against the personal representatives of John 
Fairley, under act of 1807. Bat. Rev., chap. 44, see. 26. Frost 
V. Beynolds, 4 Ired, Eq. 494; Laws v. Thoupson, 4 Jones 105. 

3. I t  is admitted that John Fairley had no interest that could 
be sold nnder the act of 1h12, b~ i t  it is ineisted under the cases 
of &chofner v. Pogleman, 1 Winst. Eq. 16 ; Taylor v. Gooch, 
4 Jones 436 thnt the purcliasers at sheriff's sale ought to be 
substituted to the rights of John Fairly to the amount of their 
bid, to the extent of holding the land as a security for the 
money which they paid. This might be so? if' an honest trnst- 
o r ~ e  nut infected with fraud-one that could be enforced be- 
tween the parties, had existed between Jolin Fairley and the 
defendants. Such was not the caee. John k'airley could have 
had no relief in equity against the defendants. H e  had no 
equity. Neither can the purchasers, who only acquired rights 
of John Fairley and notlling more. Floyd v. llrilliams, 1 Ired. 
509 ; Laws v. Thompson, 4 Jones 1G5 in point. 

The plaintiffs have mistaken their remedy. They should in 
the first instance have gone into equity, not on the notion of a 
trust, but because by a fraudnlent contrivance, the estate of 
John Fairley had been pnt in the hands of the defendants. 
Rhem v. Twll, 13 Ired. 62 ; Paye  v. Goodman, 8 Ired. Eq. 20 ; 
P a r r i s  v. Thompson, 1 Jones 58 ; Gentry v. Barper, 2 Jones 
Eq. 177 ; Gowing v. Rich, 1 Ired. Eq. 559 ; f i e s t  v. Reynolds 
4 Ired. Eq. 494; Tally v. Xeid, 72 N. C. Rep. 

Leitch, contra. 

RODMAN, J. The case made by the amended complaint and 
admitted by the demurrer is substantially this : 

At Fall Term, 1869, the two plaintiffs who are the executors. 
30 
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of Mia1 Wall recovered a jndgrnent against John Fairley for 
3357.00 with interest and costs. A t  the same Term, Gay, the 
other plaintiff', recovered jndgment against the said John 
Fairley for $863.75 with interest and costs. Both of these 
jndgments were duly docketed, and executions issued under 
whictl the sheriff sold a certain piece ot land as the property of 
the defendant, John Fairley, which was bonght by the said 
plaintiff's for $1,0UO which sum was credited pro ratn on their 
several executions, leaving some part of each unpaid. The 
sheriff' made a deed to the plaintiffs fur the land. 

It was afterwards discovered that John Fairley had no estate 
.in the 1and. On the 27th December, 1869, Fail ley, being then 
embarrassed by debt#, had procured one Shortridge to convey 
the land to two of his chilclren, Margaret McEachin and Henry 
Fairly, who are defendants in this action, and paid to Short- 
ridge $4,000 for such conveyance. John Fairley afterwards 
died, and one Kerchner became his administrator. The other 
heirs of John Fairley are also triade defendants to the action. 

These other heirs are irnproperly made defendmts and the 
action must be disruiased as to them. They claim no interest 
in the land in controversy, and no relief is prayed against 
them. 

2 Another ground of demurer is that the administrator of 
John Fairly is not a party. W e  notice that he is named as 
one of the defendants In the amended complaint, bnt it does 
not appear that he was ever served with a summons, or ever 
appeared to the action. The question as to the necessity of 
making him a party is thus fairly presented. 

A s  John Fairly died Jnly, 1869, the only effect of a judg- 
ment against his administrator would be to ascertain the debt. 
But  as the debts are admitted for the present purpose by the 
demnrrer, there is no occasion fiw the administrator to be a 
party for that purpose. 

Certainly every debt of a testator is pajable primarily ont 
of his personal assets, and as the law formerly ~ t o o d ,  unless i t  
appeared that there were no assets, the adtninistrator would 
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have been a necessary party in order to ascertain that fact by 
an acconnt, and to apply any that might be fo~ind on Iiand, to 
the pajrrient of the debts. But as the law now stands a jndg- 
rnent against an administrator does not fix him with assets. 
An acconnt of assets can be taken in the first instance in the 
Probate Court only, And notwithstanding a judgment here, 
it wonld be competent for the dcfbndants on making it appear 
that the adniinistrator has personal assets applicable to the 
plaintigs debte, to have an acconnt in the Probate Court, and 
to have the assets properly applied to his debts. 

There is no necessity that the administrator should be a party 
on this ground, and this cnusc of demurrer is overruled. 

3. A third ground of demurrer is that the esecutors of Mia1 
Wall and Gay are improperly joined as plaintiffs. W e  are of 
opinion that altlio~igli the plaintiff6 might h a w  sued severally, 
yet as their interests are to a certain extent common, and they 
seek a common relief, they were at liberty to join. The 
joinder does not prejudice the defendants, and the con~plaint 
is not multifarious. 

4. The principal question raised by the demurrer, is whether 
the plaintiffs arc entitled to the relief demanded, or to any 
relief within the scope of their demand. If John Fairley had 
taken the deed from Shortridge to himself the land wonld 
immediately hare become liable to the lien of the plaintiPs 
judgments. That the title r~ever vested in him, prevented a 
valid sale of the land under execution. The pwchasers at 
execution sale, admittedly acqnired nothing. Bnt it does not 
follow that they, as well as all other creditors of John Fairley, 
cannot follow the funds of the debtor in the hands of his vol- 
untary, and therefore, in law, fraudulent donees. I t  is settled 
that in the case of a fraudulent donation, such as this appears 
on the complaint to have been, they can. Bhem v. Tull, 13 
Ire. 57. 

This is as much as i t  is necessary to say on this part of the 
case, as perhaps the defendants may answer over as they will 
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have a right to do, and the fi~cts [nay finally be fonnd materially 
different from what they are stated in the complaint. 

The demurrer is overruled cxc4cpt so ~ n n c l ~  cf i t  as assigns as 
caum that the heirs of John Fairlcy, other than Mnrgaret Mc- 
Eachin and Ilervy Fairley are rnadc parties. I n  this respect 
i t  is snstained. As the defendants are entitled to answer over 
in the Snperior Court, we can give here no other judgment 
tllrln to overrule tllc dcnlurrcr, except as aforesaid, and to re- 
mand the ease. Dernnrrer overruled, exwpt as to so m u c h  as 
assigns as csusc of detnurrcr that thc heirs of John Fairley 
other tllan Mnrgaret McEachin and I I en r j  Fairly are im- 
properly rmde parties to this action,-that portion of' the 
demurrer wllicl~ assigus this as a cause is sustained. Case re- 
manded to be proceeded in, &c. Tlle heirs of John Fairley 
who are declared to hare been ilnpropcrly ir~adc parties will 
recover cost of plaintiffs. The plaintifls will recover their 
costs in this Conrt of the other dcfw~dants. 

Let this opinion be certified. 

PER CURIAM. Jndgment accordingly. 

T H E  N. C. GOLD AMALGAMATING) COMPANY v. TNE N. C. 
ORE DRESSING COMPANY. 

A party who purchases land must in general look to his vendor alone for 
a title; and in the absence of a warrauty and of fraud, the doctrine 
of caveat enzptor applies betwecn the vendor and vendee. Therefore, 
where A, a corporation, purchased from B, land so13 under a mort- 
gage, and on the same day mortgaged the land to C :  Rtiekd, that the 
fact that D. claimed title to the land, and had brouglit an action to 
assert that title, was not sufficient ground for an injunction against C, 
restraining the sale of the land under his mortgage, although A, a t  
the time of purchnsing the land, was ignorant of the claims. 

P E ~ I O N  for an Injunction, tried before Cloud, J., at 
Chambers, in STANLY county, on the 15th April, 1875. 
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A11 the facts necessary to an understanding of the case, as 
decided in this Court, are stated in the opinion of the Court. 
From the rnling of his Eonor, refusing tlr l  i~ijnnction, the plaiu- 
tiff appealed. 

Blackmcr, Llendee?.son nrrd HT. IK E'kming, for the ap- 
pcllan t. 

NcCo~k le  c6 Bailey, contra. 

RODMAN, J. The record in this case is wry rolnniinons, but 
as far as it is material to the dccisiorr of the single qnestion 
presented to us, it  nay be red~iced withi11 a very slll~ll  C O I ~ I -  

pass. The con~plair~ t states : on J r ~ l y  10 t  11, 3874, the plnintifl 
purchased certain lands called Cfold IIiI1, at n sale under a 
mortgage, made in favor of Roberts, EIolrnes and others, and 
also purchased tlic same property from A n ~ o s  IIo\rcs. By 
whom the ~nortgtge to Robcrts itnd otl~era was u~ade, is not 
stated. On the same diiy and as p i r t  of the m n e  tra~rsactiori, 
the plaintiff made bevernl tnortgilges on  the said land, and one 
of t lmn was to the d e f ~ n d ~ ~ n t ,  (hit ,  to secnre to Ililn a debt of 
$27,690, which the plaintiff ncl~nowlcclged itsclf to owe him. 
This mortgage is not 111itde part of the con~plaint, altliongh it  
is referred to, nor is it set out iu the record. We are n~rable, 
therefore, to say wlrcther 01' not i t  contiiincd a pc)wilr of sale. 
As  it is complained that Coit tl~rcntcr~r; to sell, and no want of 
power by reason of t!~e omiesitrri of sl~cli 11 p \ w r  i n  the inetru- 
ment ie n~entionecl, we aasrllne tlmt it did. T l ~ e  only reason 
assigned why C~ , i t  slionld 1)c restrair~cd from scllir~g under his 
mortgage is, that at the time of the purc11:lse of t h !  l i i ~ ~ d  and 
execntion of the mortgage, s ~orporation cirlled th .  N. C. Ore r- 
Dressing Co., had, or prctentled to lr:~ve, a title to, or claim 
upon, the lands, of which title and cl:liln the plai~rtiff was igno- 
rant ; and that Company has sirice 1)ronglit a11 :ictior~ i n  RRGW- 

tion of their title, wliicl~ is fitill pc t~~l i r~g .  The plaintiff says 
that by reason of this clairn, it 11i1s been eml)iwrwssed and dis- 
abled from paying its debt to Coit. 13ut the complaint no- 
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where alleges any misrepresentations by Coit as to the  title 
which the  plaintiff purcliased, or any duty on his part  to in- 
form tile plaintif'f of any defects in such title, o r  any facts ant  
of wl~icli sllcli a duty n~igl i t  arise. Thc  mere fact that  plain- 
tiff pnrcl~ased a doubtfd  title, is all that appears to be relied 
on to support the p r a j e r  for an i ~ ~ j l i ~ i c t i o n  restraining Coit 
from   el ling nuder his mortgage, and this is the  only relief 
eought in the action. I t  is admitted thnt the  debt  sccnred to 
Coit is due  and unpiid.  

Wo regret that  the  plaintiff tms not represented by counsel 
in this Conrt. W h e n  a record is volnminou~ and stuffed with 
verbiage, and immaterial matters as this is, i t  is always to be 
feared thnt a Court  wl~icll is compelled to nndertakc an exami- 
nation of the riglitti of the parties :IS y rc~en ted  by i t  in tile 
absence of counsel, may filil to discover eometl~ing material to 
the  case of the  party. W e  Iiave emmined the record in the 
present case, nnd have failed to discover any grorind for the 
relief prayed for, other than w11nt is stated. T h e  amwcrs of 
the  defendants do riot contradict the con~plnint in nny respect 
material to the  present q11ee1 ion. They :icln~it tlic principal 
facts, but aver that t he  $aintifk, at  the  t i n ~ e  of his plircllasc 
had knowledgo of the claim or  of solne cliiiln by the  Ore 
Dressing Company. I'ntting this denial ont of view, and 
looking at  the complaint ~ I O I I C ,  \ve sce 110 c.q~~itill)le grunod for 
the  injunction pra jed  for. A 1):lrtj ~ 1 1 0  l~l11~11:ises land 11111st 
i n  general look to his vendor d o n e  tbr a title. I n  the  :ibsence 
of a warranty arid of i'raud, tllc doctt.inc of caved enq)tor ap- 
plies even as between the veudor and vendee; and i t  will 
c e r t a i ~ ~ l y  require a special case to I1ri11g i n  a third party, w11o 
was (so far as appears) a strrar~gcr to  t11c sale, as n w:irrnntor of 
the title. T h a t  seems to be the a t t e n ~ p t  I~cre,  w i t l~ou t  the 
statement of any fipecial c i r c l~~ns tn~~ccf i  to except thc  case from 
the  general rule. N o  connection is set t'urtl~ betwccn Coit and 
the  vendors under tho ~nor tgagc to l i o h r t e  and otl~era. I f  
such a connection exieted which could be niade n ground of 
equitable relief, i t  is t he  fault of the  plaintif' tha t  h e  did not 
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set i t  forth. By the plaintiif's mortgage to Coit, the plnintifT 
undertook and agreed that he owned the prciperty mortgaged, 
and in the absence of fraud and special circnmstances to con- 
trol such undertaking, he is estopped to deuy it, at least so as 
to affect Coil's rights under the mortgage. Tbe mere ignorwnce 
of the plaintif of an adreme claitrl or title to tlie property, 
even if Coit was aware of it, would not be a fraud wllich, as 
between Coit and the plaintitl', would relieve the plsintifffrorn 
this estoppel. This view of the case renders it unnecessary 
for us to consider either the question of fact, as to the igno- 
rance of the plaintiff of tlle clainis of tlie North Carolina Ore 
19resl;ing Cotnpaoy, or any legal consequences which might 
result if the question was detern~ined in either way. 

I t  also malies i t  unnecessary to consider the effect of the 
agreement betweet] tile North Carolina Ore Dressing Com- 
pany and Coit, by which t11:tt Company agreed to discontinue 
as  to him, its action against the North Carolina Amalgamating 
Company and other defendante, of which Coit mas one. Of 
course the judgment in the present case concludes only tlie 
specisl matter decided on. I t  will not determine the interest 
which a purchaser at the sale under the mortgage to Coit will 
require;  nor any rights between tlle two litigant corporations. 
Those rights, for aught that appears, are, or rnay be put, in 
issne, atid fairly decided in the action by the Ore Dressiny 
c2orr/pan y v. the Amalgamating Conyan y. A t  all even te, tliey 
are not in issue in this action. 

Since writing the foregoing opinion, we have been furnished 
with a brief by plaintiff's counsel. They put the plaintiff's 
claim to an injunction, upon the doctrine that a Conrt will in- 
terfere to  prevent the waste or destruction of' property pend- 
ing a litigation respecting it. There is no question as to the 
doctrine. But  the first observation is, that an application for 
an injonction shonJd h a ~ e  been made in tlie original action cif 
the  Ore Bressing 60. v. The Amalgamating Co., as being 
merely snbeidqary to the relief sought in that action. This 
idea might have been appropriate before, bnt as the point was 
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not taken by the defendants, we preferred putting our decision 
on the merits of the plaintiffs case as presented in his com- 
plaint. For tlw same reason we pass it over now. 

W e  do not see how a sale of the land by Court nnder his 
mortgage, will tend to waste or destroy the property. His  
vendee, as respects his title, will stand in no better or other 
condition, as between liini and the plaintiff, than Coit does. 
R e  will not, merely by his purchase, gain possession of the 
estate in controvers,~. The  purchase will create no new clond 
over the title of the plaintiff. I f  any exists, i t  was created by 
the plaintiff when it made tlie mortgage to Coit, and no equity 
has been shown to defeat Coit's right to sell under it. What 
title a purchaser at the sale will get, we repeat, me are not 
called on to say. 

J n d g ~ n e r ~ t  rcfming the injnnctiou affirmed, and case reman- 
ded to be proceeded in, &c. Let this opinion be certified. 

PER CURIAM. ~ u d p n k n t  accordingly. 

R, L. SSIITH and W. M. SMITH a. ANNIE NEAL and others. 

9 devised as follows: '&I  give to my two grandsons, M and R, one hun- 
dred acres of land, inclnding where I now live," Bc., " and that my 
daughter P live where I now live for the space of ten years; and a t  
the end of that time, the land and premises to  belong to my two 
grandsons, or the heirs of I:" Held, that after the expiration of ten 
years from the death of the testator. M and R, the children of I, who 
mas dead, were entitled to  the land. 

This was a CIVIL ACTION in the nature of Ej&ment, tried be- 
fore Schenck, J. at Spring Term, 1875, of RUTHERFORD Supe- 
rior Court. 

The  plaintifls claimed the land in controrersy as devisees 
under the will of William Smith. I t  was agreed that the 
right of the plaintiff's to recover depended upon the construc- 
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tion of the will, and that the Court should decide as to the 
construction. 

I t  was in evidence that William Smith's real estate con- 
sisted of the tract of land on which he lived, containing about 
three hundred and fifty-three acres. The testator iived near 
the center of the tract. James T. Smith lived in the northern 
part  of the  tract aud that Jeremiah W. Smith, the father of 
the plaintiffs lived in an u~~enclosed field, in the Southeast cor- 
ner of the tract. Jeremiah S n ~ i t h  " was leader of the crop" 
in the lifetime of the testator, but the land was worked by all 
the family together. Polly Smith took pos~ession of the home 
i n  which Jeremiah W. Smith lived, and remained in posses- 
sion ten years, after which this action was brought. 

The  clause of the will, nnder which the plaintiffa claim 
reads as follows : 

I give to my two grand-sons, Matthew and Richard Smith 
one hnndred acres of land including where I now live, joining 
the land I have given to my son J. S. Smith ; and that my 
daughter Polly Smith live where Jererniah W. Smith now 
lives for the space of ten years, and at the end of that time the 
land and pren~ises to belong to my two grand-wns or tlle heirs 
of J. W. Smith. 

The  Conrt being of tlle opinion that the plaintiffs were enti- 
tled to recover, an issue as to damages was submitted to a jury 
and a verdict rendered, assessing the damagesat three hundred 
dollars. And  the Court thereupon gave judgment for the 
plaintif&, from which judgment the defendants appealed. 

I 
Sllipp d3 Bailey, for the appellants. 
J. 3. Boke arid Battle & Son, contra. 

I SETTLE, J. Willia~n Smith intended to diapose of his whole 
I estate by will. 

There is nothing in the will or in tile circnmstances of the 
estate to induce us to change the general rule. 

T h e  jlidgrnent of the Superior Court is affirmed. 

PER CURIAM. J ndgrnent aErmed. 
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DAVID I,. ROPSTER, Ex'r., v .  J. J. JOHNSON. 

In stating an account between an executor and the surviving partner 
of the testator, i t  is not error to charge the surviving partner with the 
value of a note, due the testator of the plaintiff individually, if such 
note arose from, or grew out of the business of the co-partnership. 

Under the law of this State, a surviving partner is entitled to reasonable 
compensation for his services in settling up the partnership business. 

(The case of Boyd v. Ilnzokins, 3 Dev. Eq. cited and apprcved.) 

CIVIL ACTION, for an account, tried before Renry, J., at 
January (Fpecjnl) Term, 1875, WAKE Superior Court. 

The  hcts  necessary to an understanding of the case, as deci: 
ded in this Court, are as fdlomrs : 

I n  the  month of Jannary, 1873, the testator of the plaintiff, 
J. J. Overby and the defendant entered into a co-partnership, 
for the purpose of dealing in groceries, liquors, &c. The  tee- 
tator of the plaintiff died during the existewe of the  partner- 
ship, and this action was brought for an acconnt and settlement 
of the partnership basiness. The case was referred for the 
purpose of taking an account, and npon the coming in of the 
report of the referee, the defendant filed the following excep- 
tions thereto : 

I. That he is charged with a noteof seven hundred and fift-y 
dollars, which is due the plaintifT1s testator ae an individual, 
and has notliiug to do with the co-partnership basirless, it  not 
being a  debt due to or from the firm. 

11. Because the defendant is charged in the settlement of 
the co-partnership business, with a note due the plaintiff's tes- 
tator as an individual, and uot as a member of the firm, of two 
hnndred dollars, which note was due the 31st December, 1873, 
while this action for an account of co-partnership business, 
was commenced in August, 1873. 

111. Eecause the defendant is not allowed comn~issions or 
any compensation for settling the co-partnership businees. 
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The Court overruled the exccptiol~s, and the defendant ap- 
pealed. 

IV. 11. I'aw, for the appellant. 
Bwsbes & Busfiee and A. M. Xewis, contra. 

SETTLE, J .  This case comes before us upon three exceptions 
by the defendant, to the report of' the referee. 

Tlie first and second are untenable. 
' 

1. Ikcause they grow ont of the business of the partnership. 
2. Becanee they were admitted by the defendant, before the 

referee, to be proper charges against liirn. 
The third exception is well founded. 
The Eriglisll doctrine, that execntore, trnsteee, ~urviving 

partners, &c., arc not entitled to commissions or compensation 
for their services, is riot sr~ited to this country. 

I t  is saggcztcd in Boyd v. lfawkiris, 2 Dcv. Eq., where the 
cases on this sut)ject are cited and commented upon, by Chief 
Justice RUFFIN, as a reabon for the hnglish doctrine, that per- 
sons acting in such fiduciary characters are not, in England, 
practically at any tronble or expense about their trusts, be- 
canso they manage the wliole lnsine~is tl~rough attorneys, &c. 

But it ia entirely cliflcrent Iiere. 
And following the  snggestion of Chief Justice RUFFIN, and 

the teridcrlcy of' Icgiali~tion irr 111is  stat^, providing compeusa- 
tic,n f i r  cxccrltor~, :irlr~~ir~ii.frwtc,rs, kc.,  u tA bee no reason why a 
sllrvivirlg partner $11o11ld r~ot 1)e ;illowed le;~sonal)le compensa- 
tion for l~ i s  serviceh, i r ,  wi~ldirl:,. u p  the affairs of' the partuer- 
 hip. 

I11 so far as this exccption was ovcrrnled, there was error. 

PER CUXIAM. Jndgrnent accordirrgly. 
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ELI  BRUMBLE a W. J. BROWN, Ex'r. of REUBEN KING. 

An order of the Judge of the Superior Court re-referring a report to the 
referee, directing hirn " to reforn~ his report in accordance with the 
decision of the Supreme Court, and that his amended report, so re- 
formed, be the judgment of the Court," is erroneous for the reason, 
that i t  deprives the parties of the right to except to the report for any 
errors'which might be therein contained; and also because i t  nllows 
the refcree to determine what the judrnent of the Court shall be. 

The measure of damages against n collecting agent, is the amount which 
he collected, or which he might have cclllected and did not, and the 
same is lost by his negligence. For simply failing to return an in- 
solvent debt. the damage is nominnl. 

CIVIL ACTION against a collecting officer, tried on exception 
to the report of n referee, at Spring Term, 1875, of the supes 
rior Conrt of T t o n ~ s o ~  connty, Kew, J. presiding. 

The fkcts of this case are fully stated in the report of the 
same, when it was before this Court at June  Term, 1874, and 
when the case was ren~ar~ded fur further proceedings. See 71 
N. U. Rep. 513. 

On the last trial in  the Conrt below, the record of January 
(Special) Tcrm, 1873, was so amended as to show, that thc 
reference to W.  S. Normcnt was by consent. Also the order 
made at Fall Term, 1874, referring the case to Platt  D. Walker, 
Esq., was vacated ; and the cause was heard upon the former 
report of Normcnt, the referee arid the exceptions thereto, as 
allowed or modificd b y  the opinion and j:~dgrnent of this Conrt 
the said June  Term, 1874. 

On the trial below, the defendant asked that the Conrt 
would subtrlit t l ~ c  followin,r issue, to be passed upon by a jury, 
to-wit : What amonnt, if any, the testator of the defendant, 
Rcnbcn King, could by dua diligence have collected of the 
claims placed i n  his hands by the yl;iintiff, Eli Brnmble? This 
issue, t l ~ c  Court rcfiised to submit the j r~ry.  
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RICADIC, J. T h e  order rd i~rr i r tg  the n1:ltter to Kor incr~t  "to 
reform his report i r ~  accortl:~r~cc, with t l ~ c  (I~cisicm of 1110 811- 
premc Court ; and tl):,t ] l i t3  ~111(:lldc(l re])ort EO r c f i ~ r ~ l ~ e d ,  be tile 
j ~ i d g ~ n e r ~ t  of tllc Cot~rt," \v i~s  crlorlcwlw, lzcanm i t  dcprived 
the  p:trties of' the  right to c \ c c ~ ) t  tc t11e report for arly errors 
whic11 ni ig l~t  he therein ; R I J ~  ~ J C ~ C ~ I I ~ C  i t  :tIIow~ t11e referee to 
de te r~n ino  what the jndgrrlct~t of' t11e cour t  ~hr)llld ~ J C .  NO 
d o u l ~ t  his IIonor puts his order irr tlrat fimn lxcwmc h e  snp- 
p ~ ~ d t l ~ a t  t l ~ e  corrections to he rnade \verc mere matters of 
calculutzon, ill regard to which t l ~ e  referee could not er r  under 
the  opinion of the  S ~ ~ p r c r n e  Court, to whicll he  lriearlt implicit 
deference. B u t  in tllis it Feerns he  was in er ror ;  as well lie 
might h a r e  been, from tlie confnsion in wliich thc  case was 
involved. 

W e  learn from the reeord and from the  argument a t  this 
Bar, that there has been no invedigation as to the  ~ o l r e n c y  of 
the  debts put into the hands of the deferrdant's intestate for 
collection. There  certainly ought to bc an enquiry upon that 
~11l)ject. A n d  the  inyniry nlay be embraced in the  order of 
reference; as i t  is tuo ;ate for the parties to insist upon a jury 
trial as a matter cf ~ G h t .  T h e  measure of damages against 
t he  collectir~g agent will be the  amount which he  collected ; or  
which he  might have collected and did not, and the  same is 
lost by his negligence. F o r  simply failing to return an insol- 
vent note the damage itr nominal. 

A s  to the burden of proof the authorities are canflicting ; 
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and,  nnlcss t h e  part ies  choose to r isk t l ~ c  s ~ ~ b s t a n c c  for t h e  
sliadow, it  lrmy not  arise. A n d  t11crclf;)rc w c  prct'cr not  t c ~  tle- 
c idc it ,  1111 less it  be direct ly  1)rosei~tcd.  

T h e r e  is error .  Tliis will l ~ c  certified. 

D. I). McRTtYDE and otlccrs 1,. .JOTIN I). PArI'T1511SON. 

In a petition for prtition, A ct 07. v. D, ant1 I3 plcails L'solc wizurc:," 
under n deed from C, w l ~ o  I)uing ~nr~clc :L prlrty to t l ~ c  snit, nllegcs 
fraud on the 1):n-t of li in ~)rocuring t11o dec:cl, :Lnd prays t o  have t l ~ c  
m n c  cancellcrl: i t  ?0<6.1 crtv/- i n  l l ~ c  1'rol):rlo Co~irt to (livuiss t l ~ c  pro- 
ceedings at t l ~ c  cost o f  t11o 1)I:~intilT. An(l on  t l ~ c  ap jml  of the plain- 
tiff to t l ~ c  Superior Court, i t  IWLY I h  &sty of the ltrcsitling .Tudgc to 
liavc eliminated from t l ~ c  tr:~nscript rintl dccidcd t l ~ c  lmint of law 
raised l)y the plc:~ of sole sciznrc; as it 7rm ctho 7k.s d ~ t y  to have hat1 
the  issue of fraud in procuring t l ~ c  deed fiulmittcd to, and pnssctl 
upon, by n jury. After tl~is, i f  ncccssnry, the Court could lrovc iss~wtl 
aproceh~do to the l-~robatc Court, 

T h i s  w:is a SPECIAL rwtocrmnrm,  or iginal ly commenced  i n  
t h e  Pro1,wte Conr t  a n d  carried u j ~ o n  appeal t o  t h e  Super ior  
Cour t  of I t o e ~ s o ~  county,  where  it  was heard before I&?*, J., 
a t  S p r i n g  T c r m ,  1875. 

T h e  dcferldarlt moved t o  dismiss t h e  preceding. T h e  
C o u r t  overruled thc motion, and thereupon  t h e  defendant  a p -  
pealed. 

Ali t h e  facts necessary to  an unders tand in2  of t h e  case, as 
decided in this Cour t ,  a r c  s tated i n  t h e  opinion of Chief JIIS- 
tice PEARSON. 

Leitch, for t h e  appel lant ,  srgned : 

Aftcr  a delay of th ree  t e r m  an appel lant  is  not en t i t l ed  t o  
a certiorari. See Erwin v. Erwin, 3 Dev., 528. 
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n'o error appearing in the transcript, the judgment of the 
Clerk of the Superior Court shonld be affirlned. See Il~zrrling 
v. Muway, 68 N. C. Rep., 534; Williams v. Council, ti5 N. 
C. R e p ,  10 ; Utley v. Troy, 70 N. C. Rep., 303; BrumNe v. 
Btvwn, 71 N. C. Rep., 513. 

The transcript shows that W. A. Dick was Clerk of the SLI- 
perior Currrt when the case wae tried, and tlmt W. E. Tl iomp 
son is now Clerk of the Superior Conrt, and there being no 
suggestion that the record of the proceedings at the trial is 
not properly a ~ l d  correctly certified, it is itnpossible for the 
present C l e ~ k  of the Superior Court to certify " the motiocs 
made by either party plaintifh and defendant, and a h  to show 
the r[~lings of all  questions of I n w  presented to him" (his pre- 
decessor.) I t  not being the practice of the Cuurt to record 
minutely each motion and ruling made, especially when there 
is a ruling disposing of the whole case. The Clerk therefore 
can cortify nothing done by his predecessor that the record 
does not stand. 

The  duty of ~ h ~ , w i n g  a fall and clear statement of the issues 
of fact joined in the pleadings, does not devolve on the Clerk 
of the Superlor Conrt. See Kules of Practice No. 3, adopted 
by the Supreme Court, J u n e  Term, 1871. 

This action should have been dismissed upon motion : 
I. For the reason that i t  appears from the complaint of 

plaintiffs, that there are parties interested in the land who hare  
not been made parties to these proceedings. See TTTIZitted v. 
Nash, 66 N. C. Rep., 590: 

11. For  the reaaun that the plaintiffs have failed to show 
with suficient certainty who are the proper parties, what in- 
terest they claim, or how, or to ~ h o m  the !ands of Robert 
Hughes descended : 

111. For  the reason that the defendant excepting to the 
sufficiency in form of the deeds to A. 6. McKay, under whom 
the plaintiff's claim, a u l  the plaintiffs not having made prop- 
erty deeds nor fnrnished copies to show that they were s ~ & -  
cient to pass an estate. The decision of the Clerk of the Sa- 
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perior Court to have heen affirmed. T h e  Clerk of the S n p e  
rior Court is not the  custodian of these deeds and cannot cer- 
tify them to the Judge of the Snperior Court: 

IV. F o r  the reasu:r that the  Clerk of the Superior Court 
has no jnrisdiction to pass upon the validity or  invalidity of a 
deed irnpeaclled for frand: 

V. This action should be dismissed upon the  ground of 
multifariomness, one claim being a decisicln upon the validity 
of a deed sought to bc impeached for fraud, a matter of 
which the  Superior Court in term time has exclnsive original 
jnrisdiction. T h e  other claim, the rig?lt to have partition of 
land, claimed by tile p!ainti& to be owned hy t l ~ e m  as tenants 
in common with the  defendant, a matter  of which the Clerk 
of the  Superior Court  has exclnsive original jurisdiction. See 
I le i l ig  v. Fonrd, 6-1 N. C. Rep., 710. 

Defendant's motion to disniiss puts him in the  same posi- 
tion as if he had demnrred. See Miller  v. Barnes ,  65 N. 
C. Eep.,  67. 

A'. A. McLenn,, W< Z c L .  X c K a y ?  Walker and Stranye, 
contra. 

PEARSON, C. J. Under the  " old mode of procedure," in a 
petition for partition, if the defendant pleaded "sole seizure" 
the  proceeding was stayed by the Court. T h e  plaintiff directed 
to bring an actlon uf ejectment to t ry  the title, and the defend- 
ant  required to confess an "actnal ouster" for the  purpose of 
enabling the  plain tifT to br;ng the action, as a tenant in com- 
mon could not ~ n i n t a i n  ejectment against his co-tenant unless 
there lixd been " an actual ouster." 

Tha t  practice is exclnded by the  Code of Civil Procedure, 
for it in efYect requires, or at  least strongly recommends all 
matters of controversy growing cnt  of the same transaction, or 
concerning the  same bnbject between all parties having an 
intertst  therein, to be disposed of in one action. This wode 
of procedure a n s r e r s  a good purpose in the  general, by 
saving costs and preventing the necessity of resorting to more 
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than 092.3 court;  but in psrticular cases (of which the one now 
under considertztion furnishes a noticeable instance,) i t  produtw 
so much confusion and complication as to almost put i t  out of 
the power of any one Court to deal with the case. 

This was a special proceeding before the Judge of Probate 
by petition for partition of land. The defendant denied the 
relation of tenant-it1 common, and alleged that he wis in pos- 
session of the whole tract in severalty, and had a good title in 
fee simple, under one Carolina Gordon. The pleadings were 
therenpon amended, other parties plaintiffs were made, and 
a Carolina Gordon '' was made a party defendant ; ehe answere, 
alleging that the defendant, Patterson had procured her to 
execute tlie deed under which he claims title to the whole 
tract of land i n  severalty by frand, and prays to have it  can- 
celled. 

W e  have by the pleadings (etripped of verbiage and of 
equivocal nd'mi~ions and general delzials, to which "attor- 
neys at law," in drafting complaints and answers are never 
justified in resorting. A petition for partition, and a plea, 
" sole seizure "; this raised a question of title to land, which 
the Jndge of Probate had no right to decide arid then a claim. 
on the par: of Carolina Gordon to have her deed cancelled,* 
appealing to a jurisdiction heretofore exercised by Courts of 
equity exclusively, which, of course, the Judge of Probate 
could not assume. 

Thus embarrassed by questiorls raised by the pleauings, 
which he  had no power to decide, the Judge of Probate con- 
cluded to " cut the knot," and " dismissed the whole proceed- 
ing at the cost of the plaintiff." Upon appeal, all of the pro- 
ceedings before the Judge of Probate were duly certified to 
tlie Superior Court, and the case was thereby put in that 
Court, to be disposed of agreeable to law. 

W e  concur with his Honor in the opinion that the Judge of 
Probate erred in  giving judgment that the case be dismissed 
at plaintiff 's cost. 

True, he had no right to decide upon the question of title, 
31 
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raised by the plea of "sole seizure," put in by the defendant 
Patterson, or upon the question ot' eqnity to have her deed 
cancelled, r i s e d  by the de-f'endant Oarolina Gordon ; but the 
case was properly instituted before him, in the first instance, 
by the petition for partition, and the questions of legal aucl 
equitable ground of relief raked by the s!it~eqnent pleadings, 
which questions he had no power to dispose of, did not anthor- 
ize a judgment dismissing the case. 

These questions of right to have partition, sole seizure, 
eqnity of cancellation, rsised by the pleading in the originiil 
and in the amended comp!aint and ~ n s w e r ,  are presented wit11 
so tmny "varialions" as to slrell the record to an appalling 
volume,:for it had amnmulated like a ball of mow which boys 
roll over and over nntil it becomes too big for them to roll 
over again. Whereuporl the Judge of Prohate entcrs judg- 
ment, " dismissing the case at plaintiffs' cost, and plaintiffs 
appeal. 

As before said, we concur with his Honor in the opirlion 
that the Jndge of Probate erred in dismissing the case, but we 
think his Honor likewise erred in crdering the case to be re- 
manded. Cui6ono.2 To roll tllc ball over again, wonld only 
add another layer of snow. 

A s  the case aud a f d l  transcript of everything that had been 
done in the Court of the Judge of Probate, was in the Supe- 
pior COUT~ by the appeal, that is, the appeal had substantially, 
and ought to hare  been allowed the effect of the writ of pone 
or of to& mentioned i n  Blackstone, vol. 3d, by which, cases 
that the inferior Courts by reason of pleas, &c., put in after the 
action was instituted, could not deal with, were required to be 
6 L  sent up" or " put" in the higher Court. 

By this analogy, for we are gropirjg i n  the dark, as the Code 
of Civil Procedure does not provide for the case, we are of 
opinion, thgt the appeal had the effect of putting the case in 
the Superior Court, and it was the duty of his Honor to have 
eliminated from the transcript, and decided the point of law, 
made by the answer of Patterson on the plea of '< sole seizure," 
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abont which, after much procrastination on both sides, the 
facts are admittrd by the pleadings, to-wit: Robert Hughes 
owned the land in controversy, and acquire3 i t  by purchase ; 
he  was a bastard, and died without leaving wife or children or 
mother, but leaving him snrviving a sister, who was also a 
bastard, that is, Carolina Gordon, and three or four other 
brothers and sisters who are legitimate children of his mother ; 
from whom the plaintiffs derive title. 

The  plea of " sole seizure" is put on the construction of the 
rules of descent, Bat. Rev., chap. 36, rule 11, making the point 
of law, is the bastard sister of a bastard brother, entitled to 
land pnrchmed by him, to the emclusion of brothers and sisters. 
born in lawful wedlock? That is a question of law, which his 
Honor ought to have decided, and one which the Judge of 
Probate had no right to decide, as i t  involved a question of 
title to real estate, which, under the old mode of procedure, 
could only have been disposed of in an action of ejectment, 
and in regard to which, under C. C. P., the Judge of Probate 
had no jurisdiction. I t  was likewise, snpposing the plaintiffs 
had an interest, the duty of his Honor to have disposed of the 
question of fraud in the procurement of the execution of the 
deed of Carolina Gordon, by having an issue of fact tried by 
a jury. After this, the Superior Uourt would have been in a 
condition to issue a writ of procededo to the Judge of the 
Court of Probate, if the result of the subsequent proceedings 
made i t  necessary to order partition to be made. 

This opinion will be certified. 
T h e  plaintiff' McBride and the defendant Patterson are to 

pay the cost of this Court equally. 

PEE CURIAM. Judgment accordingly. 
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WILLIAM WILLIR nnd BARTRAM ROBESON, Assignees, v. WIL- 
LIAM H. WIIITE. 

A, placed in the 11:lnds of B, a slicriff and tllc defend:~nt, a note on C 
for cwllcction, which notc he :ifternrnrcls, tlud whilc i t  was in B1s 
l~nnds, nssigncd, for a v:~lu:lblc coi~sitlcr:~tion, to thc plaintiffs, D 
and E:. lu  1111 nctiou by tlic nssignccs, D nnd E, against B, to re- 
cover the aluount collcctcd from C, 011 tlic note payable to A :  It mas 
I ~ e l t l ,  tllnt the evidcncc of 13, oiTcrcd to prove that when he took the 
note on C to  collect, A was indcbtcd to one F, decenscd, upon whose 
est:~te B was adu~inistmtor, nnd that it  n :Is the understanding, that 
tlic proccccls of thc collection from C, was to be applied to the pay- 
nlcut of A'S indcbtcdnrss to F, B's intestate, mas :~dmissible, and that 
its rcjcction b y  his €lonor u p n  t l ~ c  tri:~l in the Ceurt below, entitled 
B, thc defendant, to n new trial. 

Tliis was a CIVIL ACTION to recover the value of a proinissory 
note, tried before bberr, J. at Spring Term, 1875, BLADEN Su- 
perior Court. 

I t  was in evidence that Jvhn S. Willis, the assignor of the 
plaintiffs, on the 2nd da? of October, ISM, placed in the bands 
of the defendant for collection a note on one F. Broadwell fbr 
three l~undred dollars, which note was payable to Willis, on 
tllc 1st September, 1861. The defendant who was she~jfi' of 
Bladen county gave the fbllowiug receipt : 

" Received, Blade11 connty, I\. C .  2nd October 1866, of 
John 8. Wiilis one note endorsed by l~i~neelf  to nle on F. 
Broadwell for three hundred dollars, payt~ble on tile first day 
of September, lSG1, wliieli nvte 1 a111 to collect and account to 
him fur or return to Ilia1 if not cullccted. 

(Signed) W. 11. WHITE, Sheriff. 

The defendant as agent for &illis instituted s i~ i t  and recov- 
ered a judgment upon the note fur tlie sntn of $576.30, being 
the amount d m  on the note, on tlie 11th December, 1871, 
which sum was at that time paid to the defendant's attorney. 
It was also in evidence that the plaintiffs paid to Willis the 
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full value of the  nvte, wl~ich was at  tlie time of its assignment 
in  the  hands of the defendant, for collection. Evidence mas 
also introduced tending to show that the  defendant had knowl- 
edge of the  assignment, and that a de~n :~nd  for payment was 
made and the same refrrscd before the  institution of thia 
action. 

The  defendant was introdneed as s witness and testified, that 
he liad never received but two hundred and fifty dollars of the 
money collected by his attorney on the 13roadwell claim ; and 
that  the  plaintiff forbade tlie said attorney to pay the money 
so collected to the def~ndartt .  

Tile plaintiff's clenic6 that they lind forbid the attorney to 
pay over tlie money to the defcnd:lnt, and testified that the  de- 
fendant did not disclose to tlwm that any part of tile money 
had been collected, uotil they the~nscl res  nscertaincd the  fact 
some three yenrs afterward. 

Tlie defendant testified that :IS adminifitrator of George M. 
White,  deceased, he  held c l ~ i ~ n s  ngainst John  S. Willis, and 
that  i t  was for the  purpose of securing the paynient of these 
claims that he became the agent of Willis. T l ~ i s  e v i d c ~ ~ c e  mns 
objected to by the  plaintiffs on the ground t l ~ a t  the dcfcndnut 
showed no settlemeut of the estate of his intcstatc, and npon 
t h e  fnrther ground that hc  failcd to show that the  notrs d r ~ c  to 
the  estate of his intestate helonged to the dcf'cnt1:int ii~dividu- 
ally. T h e  Court snstainec! the ol~jcction and t11c dcfentlant 
e s c e ~ t c d .  

I t  was Cnrther in evidence that Johrl S. Willig had never 
agreed with the  dcfcndant to allow the e la in~s  dne to 11irr1 :is 
administrator, to be retained f'rwn t l ~ c  1nonc-j to bc collected 
from the  I3roadwell note. Tha t  at  the time Willis placed t l ~ r  
note in the  hands of the defendant for collection, the  estate ot' 
t he  dcfendxnt's intestate was indehtcd to hi111 in nn n n t o u ~ ~ t  
nearly or  quite equal to the a ~ n o ~ ~ u t ,  to wlricl~ he  was indol~tcd 
to said estate. 1 Ie  had fievcral times rcqucstcd a f ict t lctnc~~t 
It~ith the  defendant. and the same I ~ e d  been refiiscd. 

I I i s  I I o r ~ o r  instracted the  jury that  i t  was the duty  of the  
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defendant, acting as tile agent of the plaintiff's, to have dls- 
closed to them the time when the money had been collected 
and to have paid the same over to t l ie~n promptly. That  the 
claims in the hands of tlie defendant belonged to the estate of 
George N. White, there being no evidence that there had ever 
been a settlement of the estate of George M. Wliite, aud an 
ast4gnment of eaid elilimn~s to the defendant as his individual 
property could not avail the defendant as a good set ofl'in this 
action. 

His  Honor further instructed the jnry, that in considerilig 
their verdict they shonld allow the plaiutiff' interest on tlle 
smonnt received by the defcrldaut from the ti~rie i t  was re- 
ceived &d not from the time of the demand upon tlie de- 
feudant." T o  this c l~arge of liis Honor the dcfcl~dent excepted. 

'The j u r r  rendered n verdict i n  favor of t l ~ e  plaintiffs fbr 
$4G9.00, tlic atnour~t duc to the p1:tintiff after deducting $20. 
attorney's fee and $100 paid by def'endant to the order of J. S. 
Willis. Tllerenpon the defendant moved for a new trial ; 1110- 

tion was overruled, and the defendant :~ppe:iled. 

W. X c L .  iKcJ<ay and 12. 11. & C. C. I;Yo?L, for appellant 
A. A. NcZean.  contra. 

BYNUM, J. I l is  Honor erred in cxc l~~ding  the proposed. 
testimony of the defendant. I t  was clearly competent fbr hirn 
to show that when lrc gave the receipt for the note, it wris 
agreed between him arid Willis, as tlic consideration aud rcnson 
of his undertakillg, that hc sl~ould first apply thc luoney col- 
lected to the discharge of certairl notes he lleld for collection 
on the said John S. Willis. The  proposed eviclouce was not 
at  all irlconsistent wit11 tho terms of the receipt given, b n t  
merely explanatory thereof. If the proposcd tcsti~r~ony lrad 
been reccived and was true, it was i~nuititeritd wl~ctlier the 
claims lie held belouged to tho defentlnr~t individr~;dly or not. 
They were in liis hands for collection, and :IS he collected t lie 
money due up011 the Willis r~o tc  i t  discllargcd ll~ese clai~us 
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against him in the hands of the defendant. In  this view of 
the case, the complaint sh0111d have been framed so as to have 
an account taken. B~at how the fact is as to the agreement has 
no t  been determined. 

Error. 

PER Cua1~3r. Judgment reversed, and venire de ~zovo. 

WM. A. ROGERS, Ex'r of JOHN DRAKE, Deceased, e.. ROBERT 
McKENZIE and JOHN McNAIIt. 

A and B rent from C all the turpentine boxes on a certain piece of land 
from the 1st January, 1861, to the 1st January, 11365, the rent to be 
pzid on the 1st June in each year. C died in March, 18G3; in No- 
vember, 1861, A paid C $140, and in the same year paid taxes on the 
land for C, to the amount of $166.44. In an action by Dl the executor 
of C, against A and I3 to recover the rent due the testator: It u~m held, 
that only one year9s rent was due the estate of C ;  and that A and B, 
having paid the $140 and the taxes after such rent was due, were en- 
titled to have the same credited thereon. 

CIVIL ACTION, comxnenced in Febrnsry, 1868, as an action 
of Covenant, and tried before his Honor Judge Pierr, at 
Spring Term, 1875, of the Superior Court of ROBESON county, 
upon exceptions to the report of the referee. 

At Fall Term, 1S74, tho cause was, by consent, referred to 
Nat. McLean, who at the ensuing Spring Term, 1675, reported : 

That the defendant, McKenzie had been dead for more than 
two terms, and that the suit had abated as to him. 

The other defendant, McNair, off'ered evidence tending to 
prove that he was snrely only; such mas not proved to the 
satisfaction of the referee, who declined to report it as an estab- 
lished fact. 

The plaintiff proved the execution of the following writing, 
upon which the suit was brought. 
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" We, or either of us, promise to pag to John Drake, or 
order, for all the boxes that will be on the land known as the 
"Drake land," betwixt the creek and Back Swamp, six dolIars 
and fifty cents a thousand per year ; 811 on the other ~ i d e  of 
the Faid Back Swamp, five dollars a thousand per year. I t  is 
underetood that the above lai~ds are rented for four years, for 
tnrpentine purposes only ; filrther nnderstood, the rent is to be 
paid on the 1st day of Jnne  of eae!i year, beginning on the 
1st day of January, 1861, ending January lst ,  1565. 

ROBERT McHENZIE, [SEAL.] 

March 19th, 1861. JOHN McNAIR, [SEAL.]" 

The defendant's connsel moved to non-suit the plaintiff, cn 
the ground that the action sho111d have been debt and riot 
covenant. Motion overruled. 

The ta tator  of the plaintiff; John I)ralte, died 23d March, 
1863. There was due the execntor on the 22d March, 1875. 
$1,597.53, of which slim $592.70 principal money, being the 
rent for the years 1861 and 1862, aud until 23d March, 1863. 
The defendant, NcKenzie, paid to  the testator, Drake, $140 
011 the 18th November, 1861, and be paid Drake's taxes for 
the years 1861 and 1862, arno~inting to $156.46, but when, it 
did nol appear. McKenzie also paid to the heirs of Arr~anda 
Nash and Mrs. McCormick, on the 10th Novelnbcr, 1864, $990, 
the rent for the years 1862-'63 and '64, in ('olltkderate money. 

I t  appeared in  evidence, without objection, that M c I h z i e  
.]bed froru the testator, the said Drake, five negro men daring 
the year 1861, at the price of $200 each. It also appeared 
that McKenzie operated the boxes only one year, to wit, 1861. 

There were 37,000 boxes between the Creek and Buck 
Swamp at $6.50 a thonsand,amonnting to $240.50 ; and 32,000 
boxes on the other side of said swamp, at $5 per thomand, 
amounting to $160 per year. 

It is therefore adjudged that the plaintiff recover of the de- 
fendant the sum of $1,597.53 and costs. 
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T o  the furegoing report, at the same term, the defendant, 
McNair, excepted in this : 

(1.) I n  ruling that covenant and not debt was the proper 
remedy tor an executor to collect arrears of rent due his testa- 
tor in his lifetime. 

(2.) I n  charging the defendant any rents after the first day 
of June, 1862 ; f ~ r  that no rent fell dne after that time, and 
before the death of the testator. 

(3.) For charging the defendant with the rent for more than 
one year, irlasmucl~ as the facts reported show that the t u r p n -  
tine trees were only used one year. 

(4 ) In finding $892.70, principal mone1, was d 11e from the 
defendant, without reporting any facts from which the Court 
Can see that, that or any other arnount, or what amount, ac- 
cording to the contract reported, was due or owing. 

(5.) In failing to credit the defendant with the enm of $140, 
paid on the 18th November, 1861; and the flirther sum of 
$156 46, paid by the defendant i n  liquidation of the taxes of 
the plaintiff's testator, fur the years 18Gd and 1861 

(6.) Assuming that covenant was the proper action, in re- 
porting tile plaintiff's measure of da!r~agca to be the r w ~ t  cbn- 
tracted to be paid for the 11se of the turpentine trees during 
the time they worked, inasmuch as they had not deteriorated 
in value, as they would have done if trley had been worked, 
and the rneasnre of' damages would be leas by the amount of 
the deterioration in value, that the amount contracted to be 
paid annnally as rent. 

(7.) 111 reporting facts about matters immateriul to the yues- 
tion at  issue, to wit ; that the defendant, McKenzie, paid to 
the heirs of J o l ~ n  Drake, on the 10th Nuveniber, 1864, $900, 
the rent for the years 186-'63-'64, in Confederate money ; and 
that the eaid McKenzie hired from the said Drake five nrgro 
men during the year 1861, at the price of $200 each. 

Upon the hearing of the report and the exceptions filed, his 
Houor overruled the first exception, and sustained the second, 
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ordering the report to be reformed, so as to strlke ont of the 
account the rent after June  lst ,  1872. The referee being in 
Court, was allowed to amend his report, by stating that he  ar- 
rived at the amount of rent, by finding that the 37,000 boxes 
between the creek arid Black swamp, at $5.50 per t h o u ~ ~ d  
amounting to $240.50 pe r  annum;  and 32,000 boxes u n  the 
other side of wid swamp, kt $5 per tlwnsaud, amunnting to 
$160per annurn -rnakiug for all $400.50 pe r  atznum. 

It appearing to the Conrt, by the referee's finding of fxts ,  
that the covenant waa entered into Jar~nary lst ,  1861 ; that 
the testator died March 28d, 1873 ; and as the rent was only 
dne and payable on the 1 ~ t  day of June  in each year, that no 
rent l~wd accr~~ed to tile testato,, fiwn and after June  let, 1862, 
leaving the plaintiff entitled to recover against the defendant, 
McNair, (McKenzie having died birm the commencement of 
this action,) as breaches uf' hie covenant during the life of 
John Drake, the rent from January lst, 1861, to June ls t ,  
1862,-one year and fire rnon t tis, at $400 pet1 amawn. 

It is therefore considered atlcl adjudged by the Court, that 
the piaiutiff du  recorer of tilt: clekndaut, McNair, orre tllou- 
sand mid three dollars and eigLty cents, ($1,003,80,) with in- 
terest on $567.00 from the first day of April, 1875, till paid 
and for t l e  coats of this actior~ ; a ~ l d  that the referee, Nat. Mc- 
Lean, be itllowed $60, one half to be paid by each of the par- 
ties plaintiff and defendant. 

Ieifch, fur appellant. 
N .  A. HcLean and WfWcL. HcK;by, contra. 

BYNUY, J. AS the plaintiff filed no exceptions to the ro- 
port ut' the referee, and did not appeal fiorn the judgment of 
his IEoncjr, allowing the secoucl exwption of the defendant, we 
are to consider the other exceptions of t l ~ e  defendant which 
were overruled in the Court below, and which are brought to 
this Court for review, by his a p p d .  
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W e  are of opinion that his Honor erred in not allowing the 
fifth exception, to-wit, a credit upon the rent fi)r the $140.00 
paid on the 18th November, 1861, and the sum of $156.44 
for taxes on the land, paid for the years 1860-'61. H e  is en- 
titled to credit for the $140, because at the time of that pay- 
ment the  firht year's rent was due, and i t  docs not appear that 
any other debt was due from the defendant to the plairitiff a t  
that time. For ,  although the referee finds that in 1861, the 
defendant hired eeveral negro men from the plaintiff a t  the 
price of $200 each, i t  doe8 not appear that any part of the hirc 
was dne at the date of this payment, or that it was not paid 
when i t  fcll due. The  law will tllerefore apply this payment 
to tlie debt which was certair~ly due, and not to a claim which 
does not appear to litive been due, or to have been unsettled. 

The  def'cndant is also entitled to credit on the rent for tlie 
snln of $156.44 taxes on the land, paid by him, because i t  
may fairly be presurnecd that the tax wae paid to prevent the 
sale of the land for the tax and LO secure the benefit of his 
lease. As the taxes were paid for the ease and benefit of the 
plaintiff"s testator, his assent thereto will be preenmed. T h e  
date of this payment is not found, but as the defendant did not, 
lease until 1861, the date of' this credit will be fixed at the 
tiole, tho taxes for 1861 were due and creditable, to be ascer- 
tained by the Clerk. 

T h e  Clcrk of this Court will reform the report in accordance 
with this opinion, and jndgment will be rendered for the sum 
due after reforming the report. 

T h e  plaintif? will pay the cqst of this Court. 

Pm CURIAM. Jndgmen t accordiugly. 
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NICHQLAS J3. CHAVASSE and JOSEPH T. .JONES a. ARMSTEAD 
JONES, T. N. JONES and wife, and H. T. JONES. 

In  an action by the plaintiffs, mortgagors, to  restrain the defendants 
from selling the mortgaged premises, and in which the following 
facts were found by the Court: that the interest, secured to Re paid 
by t, e mortgage, was usurious, and the contract, on that account, was 
void as to all interest, leaving only the principal money due and pay- 
able thereon; and that upon the payment by the plaintiffs of such prin- 
cipal, a t  the time contracted for, they were entitled to a re-conveyance 
of the mortgaged premises; and it  being further found as a fact by 
the Court that the plaintiffs had made several payments on said prin- 
cipal : It was held, that his Honor committed no error in the Court 
bclow in ordering an account to be taken to ascertain the amount of 
the payments made by tho plaintiffs; and that the p aintiffs, upon a 
given time.. should pay one-third of the amount r ported to be due on 
the debt owing the defendants, upon which payment the injunction 
before granted should be continued ; and in case of the failure of the 
plaintiffs to pay the said one-third at  the time appointed, the injunc- 
tion s ould be dissolved, and the defendants have liberty to  sell the 
mortgage premises, sllould they so elect to do. 

MOTION by defendants, to vacate a restraining order granted 
at Chambers, heard by his IIonor, Judge Watts, at tho Spring 
Term, 1875, of the Snperior Court of GRANVILLE connty. 

The following are the facts signed by the co~~nse l  fur both 
plaintiff's and dekndants 2nd sent np to this Court as a btate- 
nient of the case and part of the records : 

The action was cc)m~ne~lced by summons, issued by the 
plaintiffs. 29th December, 1871, and returnable to Spring 
Term, 1875. 0 0  the 39th of   aid December, upon application 
of the plaintiffs, and withont notice to the defendants, Jrtdge 
Wn.r.l.s, who hearing the cotnplitint and affidavits of the plain- 
tip&, made an order in the cause, restraining and elljoining the 
defendants, thcir agents, attorneys, &e., from further proceed- 
ing with the sale of the property n~entiorlcd in the complaint, 
\illti1 the further order of the Cuurt. At Spring Term, 1875, 
of said Court-the same being the appearance term-the de- 
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uotice. 
TJI),JII the hcarir!g c ~ f  tlic rrlotior~ to \*:ic+:ltc: wid order, the  

d e f c ~ ~ d i ~ n t s  read their ;irlswcr, ii11(1 the wf1iil:lvitt; :md cxl~ihi ts  
arlr~cxed tliereto x ~ d  ~)r,iyctl to I J O  t : i l i ( . ~~  :IS ii ~ ~ r t  tl~crcof;- 
and w l ~ i c l ~ ,  not I)eir~g ~ri;~tcrial to an u r ~ O ~ * r ~ t : ~ n d i ~ ~ g  of' t l ~ c  11oint 
a t  this time dccidctl i r l  t l~it; Conrt, need not I)o bet c.ut ; : i r d  

the ylair~tiffk rend t l~c i r  corrrl~laint, togctlrcr wit11 thc bcveral 
afficliivits and esliil)its thcrett) anncxed. 

T l ~ c  pl:*intifi's adrrlittotl, that tlic a l l c p t i o l ~  in iirticlc 5 of 
thcir curnplaint, alleging a ~ ) ; i y u ~ e i ~ t  of tllrc:: 111111dred : I I I ~  iif'ty 
dollars, Febr l~a ry  'Ld, 1874, was nn er ror ;  t l ~ c  said burr1 of three  
Ilr~ndred and fifty dollars l~uing incll~dcd in and Iiell)ir~g to 
~nnl<e up the 1)aj1ne11t of fiw Iin~~clred 111111dred dollars for 
Jarlrlary 31st, 1874, also rnentioncd in the bait1 article of their  
cornplaint. I t  was also adrnitted hy l~ot11 partics, that the  ag- 
gregate payments which the  plaintiffs had r~~ i idc  towards the  
p r ~ r d ~ a s e  n ~ o n t y ,  was, oxc l~~s ivc  of interest, - dollars ; and 
if this was not applied to the casll payment, arid to the princi- 
pal money specified in the notes rncr~tioned in article 4 of the  
cu~r~pla in t ,  the rehidlle of tho alnonnt of said cab11 payment, 
and the principal money specified in eaid notes, wc;ald a l r~ount  
to - dollars. 

The  defendants insisted that said order of injunction ought 
to be vacated, upon the folluwing grorlnde, to wi t :  

(1.) That  the  action of the plaintiff8 is for eqnitable relief, 
and that all the h c t s  alleged in their complaint, upon which 
their equity rests, a re  sufliciently denied by the answer and 
dibposed of hy the  evidence. 

( 2 )  That  the  plaintiff's are mortgagors, seeking to redeem 
after default and forfeiture. Tha t  according to their own 
showing in their complaint, there was, at and before the 
commencement of their action, a considerable amount of the  
purchase or mortgage money dile ; yet they have not paid the 
same, nor brought the same into Conrt, nor oflered to do 80. 
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(3.) That i t  appears from tho evidence, that the 1:inds fieonred 
by the  ~nortgagc were, lorlg hcthrc the cornmcncelncr~t of this 
action, transferrod to W. W. ,Jones, ;l(lrnir~istriitor 0'8 dov*ia non 
of P. E. A. Joncs, deceased, and tll:it this  fact was known to 
plaintifls before tile colr~monccrncnt of' this action, ns :ippc;~rcd 
by their letter to said W. W. .Jones ; and t l ~ t  snit1 lar~ds  arc 
and ever biuce Imve been hcltl hy l l in~ ,  ancl yet the said I+. W. 
Joncs has not I)ccrr lnnde a party arid is not n pnrtg to this 
action. 

(4.) That it ~ ~ ~ c : I I . s  hy the  cvidcr~oc that  the estate of the 
said P. E. A. Joncs is considcrahly indcl)tcd, and that the  
plaintiffs arc in ~ m s s c s s i o ~ ~  of the mortgaged premises a111 have 
t)ecr~ comrnittirlg wasto thclrein, t l ~ n s  irnpairir~g t l ~ c  vnlnc of the 
same as a secnrity f i~r  the  m9rtgwgc money ; and tint tlle said 
W. W. Joncs, adrninistrator, ought  not to I)c prcj~ldiced and 
hindcrcd and delayed i n  sct t l ir~g 1111 the eatate of his said in- 
testate, by heing restrained from carryirlg into cffcct the power 
of sale contained in sail1 mortgage. 

(5.) Th:tt it appears by the  evidence that  t l ~ e  plaiutiffv are  
unslde to 11a.y the re-idue of the  p ~ ~ r c l ~ a s c  or mortgage rr~oney, 
or  any part thereof, witliont a sale of the  m o r t p g e d  property 
and that the said W. W. Jones, to whom the  said mortgaged 
lands were transferred, and the  ddendants  arc solvent and re- 
sp,nsiihIe and amply able to make g o d  to the  plaintiffs the 
~ ~ r p 1 1 1 s  1)roceeds of the sale, if any, or  if any wrongful pay- 
ment  or appropriation of any par t  of said proceeds, or  arry 
damage to the plainties by reason of any misconduct in con- 
ducting the  &ale. 

T h e  plaintiffs opposed the  motion to vacate said order of in- 
jnnction, and insisted that the  four bonds mentioned in article 
14 of their complaint, were execnted to secure a fnrther interest 
of eight per cent. upon the  deferred payments for the property 
specified in said instrument, i n  article 1 of said complaint men- 
tioned, in addition to the six per  cent. provided for ill the 
bonds for said deferred payments ; and that  the  same is in- 
cluded in the  bonds mentioned in the said tnprtgage; that  
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such interest being nsurions, the contract is therefore void as 
t o  the  entire interest and rro interest is recoverable thereon ; 
that  if i t  was necessary, ill order to ascertain the sum over 
due, i t  should be referred to the Clerk to rcport, so as to give 
the  plaintiff an opportunity to pay it,  and prevent a sale of the  
mortgaged premises. But  that as it was conceded that the 
aggregate sum of -- dollars had been paid, and i t  was a 
mere matter  of substraction to ascertain the t rue  amount, no 
reference was necessary; and that the  plaintiffs were now 
ready to pay the  rateable part of the  pnrcliase money, aecer- 
tained upon this basis of calc~~lation.  

T h e  defenditnte insisted that the  said four bonds o r  notes 
mentioned in article 14 of the cornplaint, were not executed to 
rover usurious intersst, bnt  fur a part o f t h e  price which was 
demanded, and which the plaintiffs agreed to pay for tile prop- 
erty, upon the t e r m  of the sale at  the  time it was sold to 
them, as set out  and explained in article 2 of the  answer. 
Tha t  this was one of the iqsncs of fact joined between the  
parties, which they were entitled to have tried by a j i ir j ,  a t  
t he  proper time for a trial of the  same; that the presiding 
J u d g e  had n o  right at  any time, withont the intervention of a 
jury  and wlthont the consent of the defendants, to try of him- 
self and find the issues joined between the  parties, and  there- 
upon to  render jndgment, firtally determining the rights of the  
parties in the  action, and referring i t  to the Cierk to take an 
account of what was dne on acconn t of the  pnrclrase rnone?, 
with instructiohs not to charge or allo\v any interest whatever 
on the  principal ; arid l e a ~ t  ot all, had the  Judge  a right to do 
so a t  the  appearance term, upon the huaring of a rnotion merely 
to  vacate ari injunction. 

T h e  defendants f ~ ~ r t h e r  insisted that, even if the contract of 
sale, in a proper trial of the  iesnes of fact, was funnd to be 
usurions in the  manner as alleged in the  con~plaint ,  yet the  
said w. W. Jones  became the  6ona $&es purchaser for value? 
and holder of the  said mortgage bonds, and oright not to be 
affected by snch usury ; and furtller, that  inasmhch as the plain- 



496 I N  THE SUPREME COURT. 

CHATASSE and JONES v. JONES et al. 

tiffs are the actors, and eeeking eqoitable relief against said 
contract, the Court pruceeding npon the principles of equity, 
ooght not in any event to grant such relief to the plaintiffs, 
except upon the terms of their paying what is really and 6ona 
$tie due, deducting the nsurious interest only. 

No application was made by the defendants, for a jury to 
aseertain any fact in the cusc, or to the judge to make and 
snbmit snch issues. 

His Honor, hearing the pleadilip, aEdavits, exhibits, &c., 
and the argnments of counsel, found thc fact to be, that there 
was usnry i n  the execution of the original bonds for the par- 
chase money ; and that such usurious interest was incorporated 
in the bonds secured by the mortgage; and that snch bonds, 
were as to s n d ~  nsurious interest, and all interest, void, and 
rendered judgment as follows : 

" I t  appearing to the Conrt, npon the evidence, that interest 
at the rate of six per centum per annurn was stipulated to be 
paid upon the four several notes given by the plaintiffs for the 
deferred pagments, each in the sutn of $2,833.25, and is so 
expressed on their hce, and that the plaintiffs executed at the 
same date, four other notes to secure a further interest of eight 
per centum tllereapon, such interest being payable at one, two, 
three and four years, and that such interest is neurions, and 
the contract is thereby void as to the entire interest, and that 
the same is i~rcludecl in the notes described in the mortgage, 
and no interest is recoverable thereon. 

The Court doth declare and adjudge, that only the principal 
money, to wit: $11,333, is legally due under said contract 
upun the payment whereof, the plaintiffs are entitled to a re- 
cotlveyacce of the tnortgagcd lands. And it further appearing, 
that divers payment& have been made by the plaintiffs towards 
such residue of the purchase money, the amount whereof 
should be ascertained : 11 is ordered and adjudged, that i t  be 
referred to 13. H. Cozart, Clerk of this Court, to ascertain and 
report the amount of such payments, and the residue remain- 
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ing unpaid of said purchase money, upon the basis of this 
judgment and thc principle herein declared. 

And it is further declared, that upon the coming in of said 
report, and its confirmation, the plaintiff's pay into Court, 
within twenty days thereafter, one third of the snxnfor the use of 
the holder of said notes; and upon such psyrnent, the injnnc- 
tion to be continued until the further orders of the Court. 
And if the plainti% fail to make snch payment, tbe injonc- 
tion be dissolved and the defendants be at liberty to proceed 
to sell under said mortgage for snch residue according to the 
provisions of said mortgage. And the cause is retained for 
further proceedings." 

From this judgment, the defendants appealed: 

Lanier and Batchelor for the appellants, submitted. 
1. W. W. Jones, who was and is the legal holder of the 

notes secured by the mortgage is a necessary party to this ac- 
tion, and this fact was known to the plaintiff before action was. 
brought. Ayman v. Devereux, 63 N. C. Rep. 624, l  Dan. ch. 
pr. top page 313, marginal 306. 

2. The notes were assigned to W. W. Jones for value and 
bona Jide, without any notice of any illegality in the consider- 
ation. H e  is not therefore affected by the usury, if there was 
usury. Coar v. Spicer, 66 N. C. Rep. 401. 

3. Under the usury law in Revised Code, the original con- 
tract is rendered void by usury. Under Battle's Revisal, chap- 
ter 114, the contract is not void. The interest only cannot be, 
recovered. Coar v. Spicer, Ibid. 

4. This is a common, not a special injunction, and will be 
dissolved on denial of the plaintiff's eqnity by the answer or 
even where it is made doubtful. N. C. Law Repository, 110. 

5. The transaction was not usurious unless there was a com- 
pleted contract of sale for seventeen thou~and dollars cash, so 
that the plaintiffs owed the seventeen thousand dollars, and the 
other party was entitled then to receive the same, and the small 
notes were taken not for an addition to the price but for for-- 

32 
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bearing and giving day of payment of the $17,000 as a debt 
then due. Chitty on contracts, 778, 779 ; 2 Parsons on Notes 
and Bills, 406, 407 ; Beete v. Bedgood, 14 E. C. L. 80 ; Tyler 
on Usury, 92, 93, 95, cases cited, 114 ; Cutter v. Wight, 22 N. 
Y. Reports, 472 ; SGlliarns v. Reynold, 10 Maryland, 57 ; 
Tonsey v. Robinson: 1 Metcalf (Kentucky), 663 ; Stephens v. 
Davis, 3rd Metcalf, (Mass.) 211 ; in &itchell v. Gufeth, 22 
Missouri at page 517 ; Beete v. Bedgood, 14 E. C. L. 80, is re- 
ferred to and applied. 
6. If the transaction was a bona $de sale of the land and 

not a pretence to avoid the law of usury, the contract is not 
usurions and could not be usurious unless there was a loan of 
money or forbearance of a debt then due. See authorities 
above cited. 

7. If the contract should be found to be llsurious yet inaa- 
much as the aefendants are not seeking and do not need to 
seek assistance from the Court to recover interest having a 
mortgage with power of sale, but the plaintiffs are equitable 
actors seeking relief against the contract the Court will not 
give them, except upon the terms of paying the legal principal 
find interest, deducting only the usurious excess. 1 Story's 
Eqnity Jnrisprudence, sec. 301 ; Ballingar v. B w a r d s ,  4 Ire- 
dell's Equity, 449. " And if the p?aintiff do not make such 
offer in his bill the defendant may demur to i t  and the bill 
will be dismissed." Ib. 1 Story's Equity, eec. 301. 

8. Battle's Revisal, ch. 114, applies only to cases where the 
obligee is compelled to come into the Court asking aarmative 
relief. I t  gives no relief to an obligor who himself becomes 
an actor in a proceeding seeking relief against usury. Battle'e 
Revisal, ch. 114. 

9. On bill iu equity to redeem by mortgagor the plaintiffs 
must bring into Court or offer to do so, the amount due. Ii- 
win v. Davidmn, 3 Iredeli's Equity, 311. (See page 321, 
middle.) 

10. Mortgagor, who has not paid amount admitted to be due 
,nor brought i t  into Court, cannot enjoin exeention for the 
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money nor a recovery in ejectment. Cunningham v. Davis, 
Ired. Eq., 5. 

3'. E. The defendant having a mortgage and power of sale, 
stands in an analogons situation to a man having a judgment 
and execution for the mortgage money. 

11. The Judge, a t  the appearance term, upon a mere motion 
to vacate an ex parte order of injunction, finds and adjudges 
thereon all the issues of law and fact, raised by the pleadings, 
without the consent of the defendant or the intervention of a 

jury. H e  leaves nothing to be decided but the amount of 
payments made by plaintiff, as to which there ia a compnlsory 
reference to the clerk. Thus practically deciding the whole 
case and settling all the rights of the parties a t  the appearance 
term. To show that the judgment was intended to conclude 
the rights of the parties, it gives the plaintiffs n time within 
which to redeem, which it wouid be error in the Court to do, 
until there was first a final finding upon the issues relative to 
the amount due, or in anywise affecting that question, and 
an ascertainment of the same, and a final adjudication as to 
the amount due. 

12. This action is in the nature of a bib1 iu equity by the 
mortgagor to redeem, after default and forfeiture. I n  such a 
case the Court, if it allows the plaintiff to redeem, fixes a time 
in which he shall redeem and never enlarges the time. 1 
Smith Chancery Practice, 547. 

The  result of the judgment, if it stands, is equivalent to 
an enlargement of the time for redemption, if it is not a 
final judgment, because if it is not a final judgment, then 
there must be another time fixed for redemption, which is 
equivalent to an extension of the time, contrary to the rule 
and practice of a court of equity. 

13. The rule of a Court of Equity that themortgagor should 
bring into Court the amount of mortgage money admitted to 
be due, or offer to do so, (and i t  is the plaintiff's business if he 
admits anything to be due, to state what is the amount of it,) 
applies with greater force to our case, because it appears by 
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the affidavit of W. W. Jones, page -, of the record, that the 
estate of his father owed about $6,000 ; and if the amount ad- 
tnitted to be due were paid into Conrt, the same could be ap- 
plied to the payment of debts of intestate, and to that extent 
the execution of his trust as adtninistrrltor expedited. 

Smith & Strong end Attorney Gene~al  H~rgrove, contra, 
argued : 

I. The original cont r~e t  executed by the 1)arties provides 
expreesly that the notes to be given for the deferred payments 
shall bear six per cent. interest from date, and these notes were 
executed at the snrne titne and outside of the written contract 
and four more notes taken, which represent eight per cent. 
additional on the interest bearing principal to the dates at 
whic11 the respective time payments become due. The only 
consideration for these last notes must be the time given and 
the forbearance because the valzce and price of the land are 
fixed in the original contract. 

11. Our statnte (Battle's Revi~al, ch. 114,) is unlike the 
English Statute, since it declares in positive terms that " the 
legal rate of interest upon all sums of money where interest 
is allowed, shall be six per cent. per annum for such time as 
interest may sccrue and  no more," and it then authorizes a 
higher rate, not exceeding eight per cent. "for the loan of 
money," and thus conclusively shows that it was intended to 
limit the rate of interest in cases where money was not loaned, 
but where upon some other transaction interest was to be taken, 
and this interest is restricted, whether there be an express 
agreement or not, to a rate not exceeding six per cent. Our 
statute is thus much more comprehensive and etnbraces all in- 
terest bearing securities whether for money loaned, or for other 
consi'deration. 

111. The contract of purchase is aeingle transaction, and the 
plaintiffs having made partial payment have a right to have 
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them applied to the legal debt existing against them, instead 
of the usurious interest charged, and mnch of t,his ucurious 
eight per cent. interest is consolidated with the gross sums 
stipulated to be paid at futnre dates a s ~ c c ~ ~ r e d  in the mortgage. 

IV. The evidence shows that the plaintiffs were strangere, 
just arrived in the United States, and confided the preparation 
of tlle various papers to tlle defendant's brother, and mere 
ignorant of the rate of interest allowed by law, and supposed 
eight per cent. was authorized by law. 

V. The reasons given for pntting the transaction in the 
shape it  o~iginally wore, are very unreasonable : u~d  unaatief'ac- 
tory. Why take two sets of notcs, one for tlie deferred pay- 
men ts, bearing i n  tercst from d;ttc, and t l ~ c  other for the nddi- 
tiomzl 8 per cent, a t ~ d  have tllcse latter notcs outside of the 
security aflordcd by the provision for rctairiing title until full 
paylnent was taadc, r~nless it  was to cover np the transaction 
and conceal its true ol!jects? I t  was qr~ite as easy to re write 
the contract, or to correct it i n  the matter of interest, as it, was 
to draw up four new notes to cover the iucrcascd intcrcet. 

VI. The evidence sl~ows t h t  the land sold for :~carly or qnite 
double its real value, and that the plaintiffs confided entirely 
as to the valne of the bond to the reyrescntations of the sen- 
der and association whose agency mas used in affecting the 
sale, and thns WAS the sender ellabled to cltarge the uaorulous 
interest stiptilated to be paid. 

VII. The plaintifls ofl'e~.ed to pay iu, wlint upon tl~cir etxte- 
ment was due, and t l ~ e  Jndgc wxs f'111ly warrar~tcd in wst :~i l~-  
ing the injnnction as to t l ~ c  residrw claiu~cd nntil the tinal 
hearing and disposition of tlie case upon the proofs. 

VIII. I t  is true wl~ere a party had to eeek tllc aid of n 

Court of Eqnity in enforcing a discovery of usury, i t  was given 
only on the t e r m  that the applicant pay the debt and Icg;~l in- 
terest. This doctrine is not applicable to the prceer~t law, 
since the ~ t a t u t e  compels a discovery in aid of t11c defence of 
usury, and no cor~ditions can be in~posed in enforcing that ob- 
ligation. Tlie det'ence now stands upon indcpondcnt ground, 
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and the plaintiffs are entitled to the discovery in relief of them- 
selves from the entire interest. 

IX .  Supposing, however, that the matter is left in reasonable 
doubt, as the plaintiffs may lose everything by a sale, and tlie 
defendants have, upon their showing, ample security for the 
residue of the purchase money, the Court will, to prevent ir- 
reparable miscliief, prevent the sacrifice arid retain control of 
the property until t l ~ e  matters in controversy can be ftdly set- 
tled upon the hearing. 

X. And Inore in~perative is that obligation in  the face of tlie 
defendants' claim to sell and pay the whole of tlie debts men- 
tioned in the mortgnge, ill whicl~ are inclnded large amounts 
of interest, pnt them upon the intercst ns to time, but which are 
to be i~nmediately collected without ahatetnent, if a sale takes 
place. The very claims of' defendant is itself strong proof of 
the character of tile trmsaction, wlh l i  has culminated in such 
a mortgage and witli sncli provisions. 

XI. The plaintiffs snblnit that whatever snm may be due, 
and which tlie Court may rcqnirc tlictn to pay, they have a 
right, on each payment, to have the sale elljoined and the mort- 
gagee restrained from enforcing as hard and linrsli a bargain 
as defendants insist on. 

The paylnenrts made are set ont in the answer at page 24, 
and besides tlie first caeli payment are in the aggregate $40.22, 
a total of $9,688.66, having, if applied to the principal only, 
a residue of $7,311.33. 

RODMAN, J. Tlie only question presented to this Court is 
upon the appeal of defendants from the intcrlocntory order of 
the Jndge enjoining the salc of the land by tlic defendant, J. 
T. Jones, on compliance by the plaintifla witli certain condi- 
tions expressed in the order. We have carefully read and con- 
sidered the whole record. I t  appears to us that it might pro- 
judice a future trial of the matters in issue between tlie parties 
if we should undertake to discuss the probability of tlie die- 



JUNE TERM, 1875. 503 
I 

CHAYASSE and J o ~ n s  v. JONES el d. 

puted facts with the view of giving a reason for the concltr- 
sion we hsve come to. For that reason we refraic from 
doing so. It is impossible also to dimws :my of the qnestiocs 
of lam which were made at the bar, without assnming some 
certain state of facts. These will properly come up for con- 
sideration up011 t l ~ e  hearing in the Conrt below. 

We see no error in the order appealed from. But as the 
time allowed by that order for the payment of the required 
snm by the plaintiffs, has already expired, the plaintiffs are al- 
lowed twenty days from a service on them of a copy of the 
order of this Conrt within which to a ake the payment. Un- 
less the connsel fur tlie parties can agree upon the anlortnt 
required to be paid by the order of the Judge below, it will 
be referred to the  Clerk of this Uonrt to ascertain it, and the 
smonnt to be paid will be inserted in the order. I n  all other 
respects the order of'tlle Jndge below is afiirmed. The plain- 
tiffs will recover costs in this Court. 

Jndglnent below modified, as above stated, and othttrwi~e 
affirmed. Let this opiniun be certified. The Clerk will issue 
a copy of the order i n  this case to be served on the plaintiffs 
and returned to the Superior Court of Granville. 

PER CURIAM. Judgment accordingly. 



ROWLAND et al. v. T H O M P ~ ~ N  ani GODWIN. 

ALFRED ROWLAND and wife and others v. JOSEPH THOMPSON 
and BERRY GOD WIN. 

A Court of Equity, as the guardian of infants, not only has the power, 
but should, in the exercise of its discretion, authorize and confirm s 
private sale of the land of infants: Therefore, where T, a guardian, in 
accordance with the order of the Court, exposed to sale at public out- 
cry the land of his wards, and there was no sale for want of a bid at 
a fair price, and the same land was subsequently sold privately, upon 
terms approved by the Court : It was held, 
(1.) That B, the purchaser at  such private sale, acquired a good title 
to  the land. 

(2.) That where the notes given for the purchase of the land were paid 
in Confederate money, in  April, 1863, the purchaser was only entitled 
to  credit as against .the wards, for the value of the Confederate cur- 
rency. 

(3.) That the sale will not be set aside, and a trust declared in favor of 
the wards, subject to a lien in favor of the defendant for the repay- 
ment of the purchase money actually paid. 

A payment by a debtor, in Confederate money in April, 1863, of notes 
due a guardian, one and two years before the notes fell due, can be 
considered only a payment of the value of the Confederate money at  
the time of payment; as against the wards, the real creditors. 

This was a CIVIL ACTION, tried before E e w ,  J. at the Spring 
Term, 1875, of ROBESON Superior Court. 

This action was brought by the feme plaintiff~, who were 
the minor children of William Blonnt, deceased, and his heirs 
at  law, and their husbands, and Alfred Rolend as guardian of 
Penelope Blount, one of the minor children, a f ~ m e  sole 
against Joseph Thompson, the guardian of said minor children 
and the defendant Berry Gadwin for the purpose : 

1. Of cancelling a deed made by R. S. French, Clerk and 
&faster in Equity, in accordance with an order of the Court of 
Equity of Robeson county, which order the plaintiffs insist 
was not authorized by law ; 

2. T o  have the defendant Berry Godwin declared a trustee 
of the lands convejed by said deed, for the benefit of the 
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plaintiffs and to take an accoant of the rents and profits of the 
same. 

3. To  have the said lands sold and the proceeds of the sale 
paid to the plaintiffs after paying to defendant Godwin the sum 
of one thousand two hundred and eighty-eight dollars and 
eighty-eight cents, the value of the Confederate money paid 
by hinl for said land, and for further relief. 

T h e  defendant, Thompson, filed no answer to the complaint. 
All the facts necessary to an understanding of the case are 

stated in the report of Du Brntz Cutlar, to whotn it mas re- 
ferred. The report is substantially as follows : 

W iliiam Blount died intt state in the year 1857, leaving a 
large real and personal estate. Charity Blount, his widow, and 
the defendant Joseph Thompson, were appsirlted adtninistra- 
tors upon his estate and entered upon their duties before the 
commer~cement of this action. Afterwards and before the 
mmmemcernent of this action the said Joseph Thompson was 
appointed bey the proper Oonrt, guardian of the minor children 
of Willianl Blount, who were Winnifred, and the plaintifts 
Susan R. Amanda M. and Penelope T. Blount, Winnif'red 
having arrived a t  full age and intermarried with one William 
H. Graham, had jointly with her hosband a full settle- 
ment with her gnardian. Susan R., intermarried with Alfred 
Roland, the plaintifl. Arr~anda M. intermarried with Thomas 
A. Nortnent the plaintiff. 

On the 13th of Febrnary, 1872, Joseph Thompson was re- 
moved from the guardianship of the said named Penelope, by 
an order of the Probate Court of Rvbeson county, and on the 
13th day of the same month Alfred Rowland was appointed 
her guardian by the  aid Court. 

Joseph Thomyscn, as gnardian of the said Snsan R. Amanda 
M. and Penelope S., find Charity Blonut filed a petition at the 
Fall Term, 1857, of' the Court of Equity of Robeson county 
to sell the land belot~ging to William Blount's estate. An 
order of said Court wae obtained dimcting the Clerk and 
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after due advertisement according to law and report to the 
next terrn. The Clerk and Master made report to the Spring 
Term, 1858, of a sale made by him, which sale was set aside 
and a resale ordered by the Conrt upon the terms t h ~ t  twelve 
months credit was to be given, and that he take bond with 
approved security from the purchaser and that he report to 
the next terrn. A t  the Fall Term, 1858, of the Conrt the 
Clerk and Master made report again, whereupon the Court 
made the following order : 

I n  this case it  appearing to the Court by the report of the 
Clerk and Master that the lands mentioned in the petition 
have several times been offored for sale at public auction on 
the terms mentioned i n  the order of sale, and no person ap- 
pearing who was willing to bid such sum as the Clerk and 
Master deems a fnll and fair price for the said lands, and Eerr-j 
Godwin having proposed in writing to give for the said lands 
in the petition mentioned, estimated to contain four thousand 
three hundred and seven acres, and whether the same contain 
the said qnantity or less, the price of eighteen thousand dol- 
lars upon the following terms: At twelve months from the 
first day of January, 1859, without interest, and then at five 
equal annual iustalrnents from the 1st day of January, 1860, 
which proposal of the said Berry Godwin, has been submitted 
to and approved by the Clerk and Master, it is therefore or- 
dered, adjudged and decreed, that the Clerk and Master accept 
the said proposal, and that on the said Berry Godwin execn- 
ting bonds with good and sufficient security, to be approved 
by Joseph Thompson as gnardian, for said sums, payableat the 
tirne and in the proportion above mentioned, the Clerk and 
.Master execute to him a deed conveying to him the said lands 
in fee simple, and that he be allowed two hundred dollars for 
his said sale and deed. I t  is further ordered that the Clerk 
and Master deliver to Joseph Thornpeon, guardian, all the 
moneys and bonds which he has received of the said Berry 
Godwiu, one-third to be held by the said Joseph Thompson in 
t rw t  for the said Charity Blount for life, paying her the in- 
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terest thereof annually, remainder to Winnifred Blount, Susan 
Blount: Amanda Blount and Penelope Blount, his wards, and 
that said Joseph Thompson hold the residue of said money 
and bonds in trust for his said wards, and that the said Clerk 
and Master take said Joseph Thompson's receipt. 

The said Berry Godwin tendered to the Clcrk and Master 
a note for eight thousand dollars, signed by C. B. Sanders and 
endorsed'by said Godwin, which was received as cash, and 
in addition to the Sanders note paid a eum of money in cash, 
which together with the said note and interest thereon, in the 
aggregate amounted to $9,328, and for the residue of the pur- 
chase money gave his three notes, endorsed by Simon Godwin 
and IIinnant Faulk, as follows: One for twenty-six hundred 
and seventy-two dollars, due January lst, 1863, and two for 
three thousand dollars each, dne respectively January lst, 1864, 
and January lst, 1865. Said notes and cash were approved 
and aecepted by said Joseph Thompson, turned over to him 
and his receipt for the Pame taken. At the time the Clerk and 
Master made title to Berry Godwin by deed dated 1st No- 
vember, 1858, the Sanders note wae paid. The three remain- 
ing notes, constituting the balanze of the purchase money, 
were paid and taken up by the said Godwin in Confederate 
currency, on the 18th of April, 1863, except the sum of six 
hundred dollars, for which he gave his due bill, and paid the 
same in July, 1863. The principal and interest of said t h e e  
notes on the 18th day of April, 1863, arnounted to eleven 
thousand and six hundred dollars. The money was paid a t  
the request of Thompson, who desired it to be paid, as he said, 
for the reason that he had a good opportunity of investing it. 
A t  the time of said payment Thompson was regarded gener- 
ally as a prudent bnsiness man, and at that time Confederate 
money was generally received by prudent business men in 
Robeson county in payment of ante war debts. There was no 
evidence that any person in Robeson county, acting as guar- 
dian, received Confederate currency in payment of well se- 

. cured ants war debts before due, and released securities, as 
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late as April, 1863. The  value of eleven thousand dollars 
Confe~erate currency, paid on the 18th day af April, 1863, 
was three thousand six hundred and sixty-six dollars and sixty- 
eix cents. 

On the 25th day of November, 1872, divers actions were 
pending in the Superior Court of Robeson county, ill which 
the plail~titfs in this action were plaintiffs and the defendant 
Joseph Thompson, and the sureties on his guardian bond, and 
ot'her~, were defendants, which actions are particularly ~pecified 
in the cornpromhe hereinafter mentioned. On the 25th day 
of Novernber, 1872, the plaintiffa and the defendant Thomp- 
son, by their respective attorneys, who were thereunto epecially 
authorized and. empowered by the parties, entered into a writ- 
tell comyrornise of the €aid actions, a copy of which is hereto 
annexed. I n  the first, second and third actions in the cornpro.. 
mise, the plaintiff@ in this action sought to have from the de- 
fendant Thompson a settlement of his account as guardian of 
the plaintiffis, Soean, Arnanda and Penelope, inr:luding his 
transactions with the defendant Goduin and his liability to 
them for the price of the land, sold under a decree of the 
Court of Eqr~itg and bought by Godwin as aforesaid, and to 
recover from hirn and his sureties whatever a~nount n~iglit be 
found due on taking the account. The seven hundred acresof 
the Willis P. Moore laud, meutiot~ed in the compromise, i n  
article Gth, had been conveyed by Moore to the defendant 
Tl~o~npson,  by dced dated 6th September, 1866, and by said 
T11o1~1~mm co~~vey(~d  to Keedhani J. Thompson in trnst for 
W i l t i n  P. Moore'$ wire ar~d children by deed dated 24th April, 
1867. These co~~veyances were known to the plaiutiffs at the 
time of making said compromise. The fourth action men- 
tioned in said cornpromiee was bronght to set aside the con- 
veyance to Needham J. TI~o~npsun and have a trust in said 
land declared in favor of the plaintiffs, on the ground that it 
had bec:~ purchased by the defendant Thompson, their guaif- 
dian, w i ~ h  their money, a d  that Necdham J. Thompson and 



J1JNE TERM, 1975. 509 

- 
ROWLAND el al. 21. TIIOMIW>N and GODWIN. 

his cestuis ps6c trusts were not pnrchasers fi)r valne and there- 
fore stood in the shoes of their grantor, Joseph Tl~o~rlpaon. 

A t  the hearing it was admitted 1)y t l ~ v  p!ai~ttifKi, and upon 
such admission I find the fhct, that a11 the tcrrns of th t :  corn- 
promise were fully executed and performed by the dofc~~cl:lnt 
Thornpso~ before the cornlnencemcnt of this action, wit11 the 
exception llcreinafter stated. TI1o1npsor1 l~atl p a i d  to the 
persons all the money tl~crein agreed to he paid, had sur- 
rendered to the plair~tifh all the notee, l m ~ d s  and all other 
credits heId bg him ha g ~ ~ ~ r d i a n ,  had bllb~llitted to proper 
decrees in the said pending actions, with tlic exceptwns hcrc- 
inafter mentioned, and had put the plaintiffs in possessiort of 
all the lands mentioned in said compromise, cxccpt the seven 
hundred acres before mentioned. 

The exceptions above mentioned, being the or.ly points in  
which the plaintiffs contended that tllc said compromise had 
not been fully performed by Tllompson, are as follows : 

1. That no proper deed had been exocnted by defendant 
Thornpeon to plaintiffs for the seven hundred acrcs of the 
Willis P. Moore land. 

2. That no decree had been made in tho fourth action in the 
said compromise mentioned, that t11e seven hundred acres of 
land should be held by the defendant Thompson as guardian 
of and in trust for the plaintiffg, Susan, Amanda and Penelope. 

Upon these points I find the following facts : 
1. That defendant Thompson tendered to the plaintiffs, 

Alfred Rowland and Thomas A. Norment, a quit claim deed 
from himself to the plaintifi, Snsan, Arnanda and Penelope, 
for the seven hundred acres of the Willis P. Moore land, 
which the said Rowland and Norment declined to accept in 
the absence of their attorney, and until their attorney should 
see it and advise that it was their duty to accept it, and that i t  
was drawn in accordance with the compromise. The deed 
was accordingly l d t  with Rowland for that purpose, and after- 
wards the plaintiW attorney, upon examinatiun of said deed, 
advised that i t  was not drawn in accordance with the require- 
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ments of tho compromise, and i t  was returned to Joseph 
Thompson and no ot l~er  deed was ever excc~;ted or tendered 
by Thompson. h i d  deed was drawn by Thornpsor~ '~ attorney 
witl~ont c ~ n s n l t ~ t i o n  or advice of tile plwin tifi'h' attorney. 

2. T l ~ n t  no such dccrcc as al)ove mentior~cd was cntcrcd in 
the fourth action mentioned in the cornprorniec. 

Upon the foxgoing fitcts I declare the f~ l lowing  conclrisions 
of law : 

1. The dcfcndsnt Tlwmpson havingfiled no anewer, the plain- 
tiff's are  entitled to jndgrnent ~pairlst him for want of an an- 
swer, that an acconnt i ~ e  taken to ascertair~ what ie dne from 
him to the plaintiff's, by reason of the matters stated in the 
eornplain t. 

2. As to the first defence set lip in the answer of the dcfend- 
ant  Godwin, that the paymer~ts made by him in Confederate 
rnorley, to the defendant T h o m p ~ o n ,  on the 18th day of April, 
1863, w7ere i n  law rt satisfaction and extingnishment of the 
debt owed by him for the purcha~e  of the land of the plain- 
tiffs, that the plaintiff's have no right of action against the said 
Godwin, and that this aation should be dimiesed as to him, a t  
the cost of the plaintiff's. 

3. The  conclusion of law last declared being decisive of the 
actior~ as against the defendant, Gudwin, I do not deem it im- 
portant to declare any conclusion of law iipon the factu stated 
in relation to the second defense set up in the a ~ s w e r  of the 
defendant Godwin. 

The  following is a copy of the  cornprotniee hereinbefore re- 
ferred to : 

l t  is agreed between Alfred Rowland and wife, and Thomas 
A. Norment and wife, and Alfred nowland as guardian of 
Penelope Blonnt, and David Townfend arid wife, on tbe orit! 
side, and Joseph Thompson, guardian of Suean, wife of Alfred 
Rowland and Amanda, wife of Thomas Norrnent and for Pen- 
elope Blount, and the said Joseph Thon~peon trustee for 
Charity, wife of David Townsend, that the  action8 now pend- 
ing in the county of Robeson : 
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1. Between Alfred Rowland and wife, against Joseph 
Thompson, for an account. 

2. Thomas Norxnent and wife, against Joseph Thompson 
and others, on his guardian bond. 

3. Penelope Elount, by her guardian Alfred Rowland, 
against Joseph Thompson, guardian and others, on his guar- 
dian bond. 

4. Alfred Rowland and wife, Thomas Pu'orrnent and wife, 
and Penelope Blount, by her guardian against Joseph Thomp- 
son, Needham J. Thotnpson and Willis P. Moore and wife, 
and others. . 

5. The same parties against Joseph Thompson and W. B. 
Thompson. 

6. The saute parties against Joseph Thompson and Moore 
T. Sealy. 

7. David Townsend and wife, against Joseph Thompson, 
trustee, for wife of said David Townsend. 

8. David Townscnd against Joseph Thompson, guardian 
for Susan, Amanda and Ye~:e!ope Blonnt. 

(1.) That the said Joseph Thompson is indebted t:) Susan, 
wife of Alfred Rowland, in the sum of one thousand dollars. 

(2.) To Amanda, wife of Thomas Norrner~t, in the sum of 
one thousand dollars. 

(3.) To Penelope Blount, in the slim of one thousand dollars. 
(4.) To  David Townsend and wife in full satisfaction of all 

claims againet said Joseph Thornpsolr as guardian and as trns- 
tee for the wife of the said David Toansend, in the sum of 
twenty-five hundred dollars. 

(5.) That  Joseph Tllonlpson shall pay of the costs incurred 
and to be incurred in said actione, the sum of two hundred 
dollars to John W. Ellis as Corr~missioner for stating the 
account in the said actions of Alfred Rowland and wife against 
said Joseph Thompson, guardian. 

(6.) That one undivided third of the tract of land known as 
the Shelby Bay land, the tract of land known as the Moore T. 
Seely tract, which was conveyed by Moore T. Seeley and wife 
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to Joseph Thompson, containing five hnndred acres, and the 
tract of land known as the William R. Thompson land, which 
was conveyed by R. McMillan, sheriff; to said Joseph Thomp- 
son, containing about seven hundred acres, and the Willis P. 
Moore land, which was conveyed by Willis 1'. Moore to said 
Joseph Thompson, contaiuing seven hundred acres (and it is 
expressly agreed that that tract heretofore conveyed by said 
Joseph Thompson to William H. Graham, is expressly ex- 
clnded) shall be declared, adjudged and decreed to be held by 
Joseph Thompson, as guardian for said Susan, Amanda arid 
Penelope, children of William Bloant, deceased. 

(7.) That he will surrender to his said wards all the notes, 
bonds of individuals, and Curnberland county and State bonds, 
and all other credits which were held by him as guardian of 
said Susan, A rnauda, arid Penelope. 

(8.) That he will execute arid deliver qnit-claim deeds of 
conveyance to the said tracts of land, hereinbefore mentioned, 
as he may be directed by the decree of the Court, or as he 
may be requested b.v the counsel arid attorney at law of the 
said Susan, Amanda and Penelope. 

(9.) That he will request R. S. French, trustee, in a deed 
from Thomas J. Norrisey to said French to secure Joseph 
Thompson for certain money loaned to said Morrisey by said 
Thompson as guardian aforesaid, to sell the said tract of land 
in said deed mentioned. 

(10.) The said Alfred Rowland and wife, Thomas Normenc 
and wife and Alfred Rowland, guardian for Penelope Blount, 
will pay all other costs incurred or to be incurred in said ac- 
tions except the sum of two hundred dollars, to be paid by 
said Joseph Tliompson as aforesaid. 

(11.) The said Thomas Norment and wife will pay an ae- 
connt held by Pope and McLeod, amounting to about four 
hundred and fifty dollars, agaiust said Joseph Thornpeon ae 
gnardian. 

(12.) When this compromise is fnlly effected according to 
the foregoing terms, and the said Joseph Thompson has fully 
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paid and discharged the said sum@ respectively, the said Joseph 
Thvmp~on and his sureties, upon the bond given by him as 
guardian as aforesaid, and said Joseph Thompson as trustee, 
shall be discharged and released from all obligations incurred 
by them as sureties on said guardian bond. 

(13.) This compromise shall in no way operate to discharge 
or release Thomas J. Morrivey or Berry Godwin from any ob- 
ligation they may be nnder to said Snsar~, Amanda or Pe- 
nelope, the ohildren of said William Blount. 

(Siqned) R. S. FRENCH, 
Attorney for JOSEPH THOMPSON. 

(Signed) ROBERT STRANGE, 
for plaintiffs in above named cases. 

It was admitted by the plaintiffs, for tlie purposes of this 
ellit only, that the compromise had been performed in full ex- 
cept as to the following particulars : 
1. That Joseph Thompson had not executed nor tendered a 

proper deed fur the seven hnndred acres of the Willis P. 
Moore land. 

2. That no decree has been made declaring or decreeing 
that Joseph Thonipson holds said land as guardian of the 
f m e  plaintiffs, in accordance with article six, of the cornpro- 
~nise. 

The plaintiffs further admit that the $5,500 mentioned in 
the compromiee, had been paid to the parties therein named, 
as directed therein, and that the notes, bonds of individuals, 
Cumberland county and State bonds, have been aasigned and 
delivered, but no other credits have been so transferred. 

The plaintiffs further admitted that the money was paid and 
tlie three notes given for the land, and that the Confederate 
money waa paid and the three notes taken up as alleged by 
defendant, bnt they do not admit that it was paid at the time 
stated. 

For the purposes of this suit the defendants withdrew the 
allegation " that the plaintiffs, i n  a settlement with defendant 

38 
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Thompson as their guardian, knowingly received from him the 
securities, i p  which the money so paid, was inveetcd by him. 
Defendants further admitted the release of dower alleged iu 
the complaint." 

To the report of the referee, the plaintiffs filed the following 
exceptions : 
1. Plain tiff3 except to the second conclusion of law, to-wit, 

hat the payments made bp Berry Godwin, in C o nfederate 
money, to the defendant, Thompson, on the 18th day of April, 
A. D. 1863, and in Jnly, 1863, as stated by him, were in law 
a satisfaction and extinguishment of the debt owed by  him for 
the purchase of the lands, and that the plaintif& had no right 
of action against said Godwin, and that this action should be 
dismissed as to him at the cost of the plaintiff. 

2. That he has failed to report any conclusion of law touch- 
ing the irregularities of the sale of the plaintiffs' land, and has 
failed to report that the satne was anauthorized by law, and 
conveyed no title to the defendant, Godwin, arid insists that 
the facts found by the referee entitlee the plaintiffs to the relief 
prayed for in the complaint. 

The case corning on to be heard, his Honor overruled the 
exceptions of the plaintiff and confirmed the report of the 
referee. 

From this j udgtnent the plaintiff's appealed. 

W. XcL. Z c E a y ,  f i i tch,  Stvange and W. F. French, for 
the appellants. 
N. A. NcLeatz, contra. 

PEARSON, C .  J. 1. The position taken by the plaintiff8 that 
the deed of the Clerk and Master is void because the Court 
had no power to order it to be executed, and consequently that 
the plaiutiffs are entitled to judgment for the land and mesne 
profits, cannot be sustained. 

I t  is most ueoal for sales made by the order of a Court of 
Equity to be public sales, but the Court, as the guardian of 
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infants, has fill1 power in regard to the mode of sale, and nn- 
der epccial circlimstances mot only has powcr, but should, in 
the exercise of its discretion, ar~thorize and confirm what is 
called a private snle ; that is, a sale without advertisement and 
yu1)lic outcry. 

The question, lies a Conrt of Eqnity power to order thesale 
of the laud of an infant to be made either at pnblic or private 
sale, is not a n  open one ; i t  is settled. See the cases in Battle's 
Digest. 

W e  will add, nssrltning that it was for the interest of the 
wards that the lnnd should be sold, and this matter was adju- 
dicated by tho order that the Clerk and Master sell at pnblic 
sale, wc think Ilia Honor used a prndent discretion, after no 
sufficient bid could be obtained at public outcry, in accepting 
the bid of defendant Goodwiu and in making an order con- 
firming the private sale. 

The usual modes of selling by order of Uonrt or by execa- 
tors arid administrators is after advertisement and public out- 
cry or venduc, i. e., auction, as the traders term i t ;  but if an 
exec~itor or administrator sells a horse to A at  private sale, he 
acquires titlc against the world. For the exccntor or adtnin- 
istrator had tho titlc and the power to sell. The only differ- 
ence is, that if it be a public sale, the exccutor or adininistra- 
tor is only chargeable with the price obtained. If it be a pri- 
vat0 salc, the executor or administrator is chargeable with the 
full vmlne. The statutes which require advertisement and a 
public sale being considered directory only, and not affecting 
the substance. 

8. The position taken by the plaintiffs, that "the deed to 
Qodwin, by reason of a departure from tho torms of the 
order, will be treated as a lien only for the snms he has actually 
paid, leaving the equitable estate in the plaintiffs, subject t o  
re-pay111ent to Goodvin of the money paid by him, with in- 
terest, charging him in account with the rents and profits 
which he has realized from the land," cannot be sustained. 
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Tliere was no mnterid variance between tile ternla of the 
order and the mode in whicli the sale was completed. l'lie 
$8,000 bond of Sanders cr~dorsed by Godwin, and the cash 
paid was a fair equivalent for tlie first two instalments, and it 
is admitted this a~nount  has been accounted for, so there was no 
loss to tho fund i n  tliat respect, and the three notes taken for 
tlic balance were in strict accordance with the order. 

3. The position tnkeri by the plaintiffs, that thcsc three notes 
Slave never been paid by Godwin except to the amount of tlie 
~ n l n c  of the Confedcrate notes received by Tlio~npson, has 
t ime  ill it. As respects the first note wliic11 was dne at the 
tilnc of payment, we can see I I O  reason why that shall not be 
treated as satisfied in full. I t  was doc, the creditor had a right 
then and there to deinand payment, and if refused, to enforce 
p a p e n t  by action. SO it  is the ordinary case of a creditor 
who acacepta Confederate notes in satisfaction of the debt. 

Bnt as respects the other two notes, the ~ilatter involves 
different considerations not being due fur one and two yertrs, 
tl;e debtor had no right then and there to p a j  them, and the 
creditor had no riglit then and tliere to demand payment and 
could not hare eufvrced payrricut by action, so the payment 
was a voluntary one, and however i t  might be, as against 
Tliolnpson who accepted tlie Corifcderate notes at pa r ;  as 
against the wards, who were the real creditors, the debtor can- 
not in conscience insist npon its being a payment, except to 
tile amount of the value of the Confederats notes at tlie time 
lie handed  then^ over to tlie guardian, and has no right to re 
quire tliat he should be credited except f o ~  the value of the 
notes wliich he parted with. I t  is certain he has not paid for 
tile land. Suppose he had not handed the Confederate notes 
to  tfie guardian he would have been bound for the full amount 
of liis trvo bonds, and wtt think lie ie getting off on fair terms 
if he is now permitted to yay the price of the lalid and keep 
it, taking credit for the value of the Confederate notee, and 
rel&ring no acconnt for the rents and profits received by him, 
hefore the land was paid for in full. 
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4. The  fact that the plaintiffs, by a compronlise a~rlong 
other trlings took froni their gnardian the Confederate bonds, 
irito which he had converted the Confederate treasur-y notes, 
which he had reeeired of Godwin after these Confederate 
bonds had becorne wl~olly worthless and not worth the paper 
on which pr in~ed :  does not affect the cquity of the plaintiEs. 
It is admitted that. by the compromiee the plaintiffs took no 
benefit by reason of the two bonds now nnder coneideration, 
and by way of greater cantion i t  is expressed that thecompro- 
rnise shall in no wise discharge their claim on Godwin for the 
part of his three notes remaining n~lsatisfied. 

There will be a reference to the Clerk of this Court to fix 
the valne of the Confederate treasury notes paid on the two 
last notes of Godwin, and the plaintiffs may then move for 
judgment. I n  stating the account the Clerk will charge God- 
wiu with simple interest only; as against their guardian, the 
wards are entitled to compound inte~est ,  and if the notes had 
been held by the guardian, Godwin would have been liable 
for cornpourid interest. Bat. Rev. ch. 63, sec. 29. 

The  guardia~l did not hold the notes bnt accepted Confed- 
erate treasnry notes in payment and snrrendered the notes to 
Godwin. After that, Godwin was not a debtcr of the infants 
or their guardian, by bond or note. But the infants had an 
equity to follow the land in his llands for the unpaid balance 
of the price. 

W e  see no gronnd under the statnte to allow this equity to 
draw compound interest. The infants rnust be content wit11 
~ i m p l e  interest as against Godwin and look to their gnardian 
for conipensation in tltat respect. 

Error.  

PEE C ~ R I A N .  Judgrnen t accordir~gly. 
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In an action bronght against A to recover the value of a horse sold by 
the plaintiff to  B, the son of A, i t  was in evidence that the plaintfff 
had sold the horse to B, who lived npon and cultivated a portion of 
the defendant's land, and that on one occasion defendant was seen 
riding with B in a buggj drawn by the horse sold by the plaintiff to 
B. There .was no evidence as to B being under full age, nor connect 
ing A with the transaction. Upon a demurrer to  the evidence: It was 
held, that plaintiff was not entitled to  recover. 

CIVIL ACTION, originally commenced in a Magistrate's Court 
and carried npon appeal to the Superior Coart of LENOIR 
county, where i t  was tried before Seymour, J, and a jury, at 
Spring Term, 1875. 

The action was brought by the plaintiffs to recover one hnn- 
dred and thirty dollars, a balance due on the price of a horse 
sold by them to one Joshlla Herring, a son of the defendant. 

A. J. Galloway, one of the plaintiffs, testified: I sold a 
horse, the property of the plaintiffs, to Joshua Herring in the 
fall of 1873. H e  wanted tirne to pay for the horse. Joshua 
is a son of the defendant. The price of the horse was $135. 
Joshniz paid $5 on the day of the sde. I did not know he 
was under twenty one years of age. I did not  know hc was 
acting as his father's agent. I charged the price ci' the hcrse 
to Joshna. H e  was to pay in cottori iiz tn c> ~ w i i h  711 aimnt 
two weeks he brought cotton to ~ K T ,  t:it soid i: 1 0  o her 
parties, and did not pay for the horse. 

Council S. Wooten, a witness for the plaintiffs, testified : I 
live near the defendant. Joshua was living wi th  the defendant 
and has carried on a farm on his father's laud. I went out 
with Joshua at his request to look at his crop. He had nothing 
separate from his father. I I e  worked the same land. I saw 
Jodlna  driving the horse. H e  called a part of the crop his ; 
that was on his father's land. 
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J. II. Jolly, a witness for the plaintiffs, testsfied, that de- 
fendant had said on two or three occasions that the beast was a 
likely beast and well worth the money; his son Joshua had 
promised to pay for it, and if it had lived it would have been 
paid for. Defendant said Joshua had bought the beast. At 
the time of the converaation Joshua was not doing much for 
his father. 

John Parker testified, that Joshua en~ployed him on de- 
fendant's plantation i n  the spring of 1873, to ditch, and the 
old man, the detendant, gave directions as to how the ditch 
should be cut. 

J. E L  Hardy testified : H e  sold timber in the fall of 1873 
to Joshua. After the purchase the defendant came with 
Joshna for the timber, and said Joshua had made a good bar- 
gain. Joshua said he was baying the timber for tenant houses. 
Defendant's team hauled the timber. 

J. S. Wooten testified : I saw the defendant and his son 
Joshua dliving the horse in controversy in a bnggy at La 
Grange, not long after the sale of the horse by the plaintiffs. 
Joshua has lived with his father ail the while. I saw Joshua 
sell corn at La Grange in  the winter of 1874. Joshua worked 
on defendant's plantation for some -Sears past, until 1875. 1 
hare heard Joslirra making contracts with hands to work on 
the defendant's plantation. I think I saw Joshua selling seed 
cottoti in the winter of 1873. 

The defendaut demurred to the evidence and insisted that 
th&e was no evidence of a previous authorization or a subse- 
qnent ratification of the pnrchase by Joshtia as the agent of 
defendant. 

His Honor instructed the jury that it was for thetn,tcr say 
from the evidence whether or not the defbndant authorized or 
ratified the sale. 

The jury  rendered a verdict in favor of the plaintiffs, and 
his Honor gave judgment accordingly. From this judgment 
the defendant appealed. 
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Smith & Strong, for the appellant. 
No  counsel in this Court cont/.a. 

SETTLE, J. This action was brought to recover the price of 
a horse sold by the plaintiffs to a son of the defendant. The 
plaintiffs introduced several witnesses who testified to the many 
facts set forth in the record, and the defendant demnrred to 
the evidence. 

We are, therefore, calied upon to decide whether or not 
there was any evidence which tended to prove that the de- 
fendant authorized his son to purchase the horse, or that he  
afterwards ratified the same. 

Several witnesses proved that the son lived with the fhther, 
but no one testified positively that the son was under twenty- 
one years of age. The only allusion to his age is made by 
Galloway, one of the plaintiffs, who says he did not know that 
the son was under twenty one years of age and did nut know 
that he was acting as his father's agent; that he charged the 
price of the horse to the son, who was to pay i t  in cotton in 
two weeks. For aught that appears upon the record, the son 
was of full age. But assum~ng that he was not ;  there is 
nothing in the evidence which connects the defendant with 
the transaction in the remotest degree, either before or after 
the sale of the l~orse to the son. 

W e  mill not repeat the evidence, as it will be set forth in 
full by the reporter. The strongest circun~stance proven 
against the defendant was that he was seen, on one occabion, 
riding with Iiis son while driving the horse, but snrely that 
cannot be constrned into a ratification of the pnrchase. 

If fathers are to be held responsible for the acts of their 
sons who pass for adr~lts, on snch evidence as is here presented, 
they will have but little protection against the whims of 
yonng America and the chicanery of old speculators. " Whether 
there be any evidence is for the J ~ ~ d g e ;  whether snfticient 
evidence is fur the jury." 

We are of opinion that there was no evidence i n  this case, 
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not even R scintilla, which tended to establish the responsibility 
of the defendant. The authorities on this ~nbject  have been 
recently collected and discussed i n  the opinion of this Conrt, 
and the dissenting opinion of Justice BYNLJM in the case of 
Witkowsky d3 Rintels v. Wasson, 71 N. C. Rep., 459. A 

further discussion of it is unnecessary. 
Let the judgment of the S~~pe r io r  Court be reversed and 

judgment entered here for tile defendant. 

PER CURIAM. Judgment reversed. 

THE NAVASSA GUANO CONPANY O F  WILMINGTON V. W'IL- 
LIAM H. WILLARD. 

Where an action was instituted, and judgment obtained against A B 
& Co., upon a bill of exchange, and C, who was a secret partner in 
the firm was not joined as defendant, and the plaintiff afterwards, 
and more than three years after the cause of action accrued, discov- 
ered that C was a partner, and instituted nn action against him: Held, 
that the action was barred by the statute of limitations. 

CIVIL ACTION, to recover the value of a bill of exchange, 
tried before XcKay ,  J., at Spring Term, 1875, ORAXGE Su- 
perior Court. 

All facts necessary to an nnderstanding of the case, as deci- 
ded, are stated in the opinion of the Court. 

There was a verdict and judgment in favor of the plain!iff, 
and tllereupon the defendant appealed. 

PICARSOX, C.  J. It is not nezessary for this Court to decide 
the questions of evideuce, made on the trial, or the question of 
jurisdiction lmde by the answer, for assuming, as found by 
the j m y ,  the ho t  to be that the defendant was a partner in the 
firm o f "  Xorris & Son," we are of opinion that the zction was 
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barred by the statnte of litnitations, which is relied upon as a 
defence. 

The statute of limitations began to rnn at the date of the 
payment, which was more than three gears before the com- 
mencement of this action, and is a bar unless the plaintiff can 
repel it, which the plaintiff attempts to do, by taking the posi 
tion that this is not an original action, but a proceeding under 
C. C. P., sec. 318. 

Upon its face, this is an original action against one who has 
bee.] discovered to have been a member of the firm as a secret 
~ a r t n e r .  

If it be an original action, the Statute Limitation is a bar. 
Taking this to be a proceeding under @. C .  P. sec. 318, which 
we do (on the assnlnption that the coiinsel of plaintiff must 
have known that an original action could not have been 
brought in the county of Orange, and that it was barred by 
the statute of limitations) we are of opiniou that the plaintiff 
does not repel the bar of the statute by force of the provisions 
of C. C. P. 818, and the other sections bearing npon the sub- 
ject ; for the cage does not come under any of the provisions 
of C. c. r. 

See. 318, provides that " when a judgment shall be recov- 
eted against one or more of several persons jointly indebted 
upon a corltract by proceeding as provided in seu. 87, &c." 

See. 87 provides, " when the actiot~ is against two or more 
defe~idat~ts, and the Eomrnons is served on one or more of 
their;, h i l t  n o t  on all of them the plaintiff' may proceed as 
foi:c,'::?," 'be. 

Our ctue does [lot come under this section, for it applies to 
actions brouglit against joint comtractors or partners. The 
original action mas not brought against Willard as a joint 
contractor or a partner, altilongh he is named in the summons; 
the comp1air.t in this action sets out, " the ~ummons  in the 
first action was not served on W. H. Willard, becanse at that 
time plaintiff was not informed that he was a rnember of the 
firm, as now alleged ; and information to this effect has come 
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to the  plaintiff within the last twelve montl~s," and the eom- 
plaint in the $first action avers " that  the  firm of R. F. Morris 
& Son consists of 12. F. M ~ r r i s  and demands judgment against 
R. F. Morris, and the  film of R. F. Morris $ Son" makes no 
allegation tha t  Willard was a partner, and demands no jndg- 
ment against property in which he  had :lny interest. So the  
case must be reviewed as if Willard had not heen named in the 
summons, a! d the question is, does the @. C. P. take from him 
the  benefit of the statute limitation, i t  being afterwards dis- 
covered that  h e  was a partner 3f  Norris ? 

Sec. 318, refers to see. 87. That  section only applies to an  
action against two or more defendants and the surnwvns is not 
served on all ; here i t  is admitted the  action was not against 
Willard. T h e  case then does not fall nnder the general words 
of this section-it does not fall under paragraph 1 of the see- 
tion that  contemplates an action agiiinst two or more det'end- 
ants  RS j o i ~ ~ t ! y  indebted. The sumrnuns not served on one, 
and authorizes judgment against him, "so  far clnlg that i t  
may be enforced rcgainst the juint property of all." This does 
not cover our case lparagraphs  2 and 3 have no bearing, and 
the  matter turns  upon paragraph 4. 

This  was intended to prevent a partner, who was not e r r e d  
with the  summons from defeating an action against him on the 
ground that  judgment had already been taken against his co- 
partner,  and so the canse of action was merged in :he jndg- 
rnent, 2nd antl~orizes an action against llim separately, pro- 
vided the first judgment rernairls unsatisfied. This is our 
case ; Willard dues not 1e1y upon a merger of the canse of 
action by the judgment Against Morris, and puts himself on 
the  ground that being now bued separately, the action is barred 
by the  statute of limitation@, and that he is not to  be prcju- 
diced by what had been done between the plaintiff and Morris; 
for h e  was not n party to the " res yestm," and being now 
called into Court for the fjrst time, clairlls the protection of' 11le 
~ t a t u t e  against a State demand. 

Feeling the force of t l~ io  position the counsel for plaintiff 
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fell back on see. 322. This does not serve his purpose, for i t  
is apparcnt by perusal of sections 319, 320, 321 and 322, that 

I these sections provide only for cases where a judgment debtor 
dies, and his administrator, heirs or devises, are to be charged. 

Error.  Judgment  reversed. Judgment  for defeudant to go 
without day and recover costs. 

PER CCRIAN. Judgment  reversed. 

C. J. GREEN a. THE NORTH CAROLINA RAILROAD COX- 
PANY. 

Where the statute of limitations is relied upon as a defence, i t  must be 
pleaded. The objection cannot be taken by demurrer. 

In  an action to recover the value of certain wood sold by the plaintiff 
to the defendant, the wood at the time of the sale standing upon the 
land of the plaintiff, it was in evidence that the wood was sold by 
the cord: Held, that the plaintiff was entitled to recover, and that no 
memorandum of the contract in writing was necessary, because, when 
cut and corded, the wood became personal property. 

(L12,pard Y. Troutmnn, 72 N. C. Rep. 551; Miae71 v. Burnett, 4 Jones 
24g1 cited and approved.) 

CIVIL ACTION, tried befl~re Benry, J., a t  January  (Special) 
 tern^, 1875, T.%Ta~~  Superior Court. 

The plaintiff alleged tha: dnring tlie years 1863-'64-'65, 

and previous to the l ~ t  of May, 1866,  at  the request of the de- 
fendant he  deliyered for the use of the  defendant twenty-four 
l~undred  cords of pine wood, standing in the  woods, which 
defendant cut and carried awag. Defendant agreed to pay 
whatever tlie wood was worth, and that  i t  was worth fifty 
cents per cord. Defendant has paid nothing for the  wood, and 
demand of payment has been made. 

The defeudant demurred to the complaint, and the Court 
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sustained the dernnrrer. From the judgment of his Honor 
sustaining the demurrer, the plaintiff appealed. 

All other facts necessary to an understanding of tlie case, 
are stated in the opinion of the Court. 

Battle a3 Son, for the appellant. 
Smith & Strong and Batchelor, contra. 

SETTLE, J. The defendant assigns two causes of demurrer 
to the plaintiff'@ complaint : 

1st. That i t  appears upon the face of the complaint that 
the canse of action on which the plaintiff brings his said ac- 
tion, did not accrue to plaiutiff within three years ncxt pre- 
ceding the cornrnencement of said action." 

The contract under which the defendant took the wood from 
tlie land of the plaintiff was made as early as 1863. The 
statute of limitations did not commence to run agaiust such 
contracts until the 1st day of Januarg, 1870, and this action 
was commenced on the 31st day of December, 1870. So the 
action is in time by one day. 

But the defendant relies upon the act of 186.6-'6'7, chap. 18, 
to take this case out of the general rule established by the act 

I of the same session, chap. 17, which suspended the statute of 
limitations nntil January, 1870. 

This Court had occasion at the last term to consider this 
question, when it was held that the provision of chap. 11, sus- 
pending the statnte of limitations, applied to all suits in equity, 
as well as to actions at law, where the suit or cause of action 
is founded on any contract or obligation entered into prior to 
tlie first day of May, 1865 ; and that the Courts were open 
after that date, and up to the 1st day of Jannar?, 1870, only 
for such suits and causes of action ae are founded on contracts 
or obligations encered into since the lljt day of May, 1865. 
State ex re1 Lippard v. Froutrnan, 72 N. C., 561. So this 
action was commenced withi11 the time limited by statute, but 
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had it been otherwise the objection could riot have been taken 
by demurrer. 

The onlg pleading on the part of the defendant is either by 
demurrer or answer, and the causes for which he may demur 
to the complaint are specified in Bat. Rev., chap. 17, sec. 95, 
and the ~ t a tn t e  of limitations is not amohgst them, but by 
reference to section 16 of the same chapter, we find the ob- 
jection that the action was not commenced within the titne 
limited can only be taken by answer." 

2. L' That the contract on wllich the plaintiff brings his ac- 
tion is a contract to purchase real property, and that no memo- 
rardnm thereof was put in wri5ng and signed by the defen- 
dant, nor by any one by him thereto lawfully anthorized ." 

I t  is conceled that an execctory coutract to sell growing 
trees is within the statute of frauds. MkeU v. Bumeft, 4 
Jones, 249, and that a specific performance of the same cannot 
be enforced against the party to be charged therewith, unless 
the same or some note or nietnorandum therecf be made i n  
writing and signed, as required by statute. 

In other words, the defendant here could not have enforced 
the specific performance of this contract, on the one hand, nor 
on the other, could the plaintiff have recovered damages, had 
the defendant failed to take the trees and comply with the 
contract. 

But as the contract has been complied with, to the extent 
that the defendant has got the plaintiff's wood, we see no rea- 
son why the plaintiff should not recover the value of the wood. 

Tlie contract amounted to a license to the defendant, from 
the plaintiff, to enler his land and cut and cord wood. As 
soon as the wood was cut, it became personal property, and i t  
nlatters not whether the plaintiff himself cut and corded the 
wood he sold to the defendant, or whether, nuder the contract, 
he used the labor of the defendant to cut and cord it. 

I t  will be observed that the wood was sold by the cord, 
tllereby leaving eomething else to be done besides the cutti'ng 
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or severing frorrl the realty, before the exact rights of the par- 
ties, nnder the contract, became ascertained and fixed. 

The  judgment of the Snperior Conrt is reversed, the de- 
murrer overrnled, and the case remanded to the Superior 
Court to be proceeded in according to law. 

PER CURIAM. Judgment reversed. 

8ThTE a. THE RICHMOND & DANVILLE RAIL ROAD COM- 
PANY, A. 8. BUFORD and W. H. GREEN. 

An indictment under the Act 1874-'76, Chap. CLIX, against the Rich- 
mond & Danville Railroad Company, (changing the gauge of rail- 
roads,) cannot be sustained, because that act impairs the obligation 
of the contract between the State and the defendant Railroad Com- 
pany, as assignee of the North Carolina Railroad Company. 

BYSUM, J., dissenting. 

This was an INDICTMENT nnder the act of' 1874-'75, for 
changing the gange of the North Carolina Railroad, tried be- 
fore IVutts, J, at Jnne  Term, 1875, of WAKE Superior Court. 

The j tlry returned the fdlowing special verdict : 
1. That the North Carolina Railroad Company was formed 

and organized by virtue of an act of the General Assembly of 
North CaroZr~a, entitled 'L An act to incorporate the North 
Carolina Railroad Company," ratified the 27th day of January, 
1849, and other subsequent acts amendatory thereof. 

2. That said company did soon thereafter construct its rail- 
road from Charlotte to Neuse river, and operate the same with 
steam poFer. That the track of the said railroad so con- 
structed was of the rlniforln gauge and width of four feet, eight 
inches and one half of an inch, throughbnt its entire length 
and has so remained until the day hereinafter mentioned. 

3. That the Richmond Rs Danville Railroad Company, a 
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corporation formed, organized and existing under the laws of' 
the State of Virginia, came into the possession on the 11th day 
of September, 1871, of the trazt, road bed, enginee, locomotives, 
coaches, c h . ,  belonging to the said North Carolina IZailroad 
Company, and of its rights, franchises and other property of 
tke said company, nnder a contract uf lease entered into be- 
tvi-een said corporations. 

4. That the Richmond & I>anville Railroad Compar~y 
claimed by said contract to have the right to change the gauge 
of the said North C~rolina Railroad tract, and being about to do 
so, were enjoined from so Joing in an action wherein the State 
of North Carulina was plainti8 and the said railroad compa- 
nies were defendants, which said bnit was ~zltimately determined 
at Jannary Term, 1875, of the Supreme Court of North Caro- 
lina, the record of w~lich ia to be considered as a part of' this 
verdict. 

5. That the North Carolina Railroad Company is a corpora- 
tion existing by virtue of the laws of North Carolina, with a 
President and Board of Directors, but that the officers of said 
corporetion had nothing to do with the change of the gange of 
the North Carolina Railroad Company and had no control over 
the management of rnnning trains over said road. 

6. That Algernon S. Buford is the President of the said 
Richmond & Danville Railroad Company, and William H. 
Green is sn oficer of said company. 

7. That said A. S. Enford, President as aforesaid, and Wil- 
liam R. Green, officer as aforesaid, acting by and throngli (the 
order) of said Richmond Ss Dauville Railroad Company as 
aforesaid, did on the 1st day of June, 1875, cause the gauge of 
the said North Carolina Railroad, situated, lying and being in 
the county of Wake, and being of the length of thirty miles in 
 aid county, to be widened and changed from four feet, eight 
inches and the half of one inch, to five feet, and the gauge of 
the said track has since retnained of the width of five feet. 

8. That the gauge of the North Carolina Railroad, through- 
out the whole extent from Charlotte to Goldtiboro', on the 
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Neuse river, has been changed by the Richmond & Danville 
Railroad Company from four feet, eight inches and the half of 
one inch, to five feet, a part of the gauge of said railroad, be- 
tween Charlotte and Greensboro', having been changed by the 
Richmond & Danville Railroad Company, prior to the act of 
March the 4th, 1875. 

If the Court shall be of opinion upon this statement of facts 
that the law is with the State, then and in that case we find 
the defendants guilty, otherwise we find the defendants not 
guilty." 

By agreement of counsel the record of the action entitled 
State of North Carolina v. The Bichmolzd & Da~vi2le  Rail-  
road Company, and the papers iu said action and all acts of 
the General Assembly incorporating railroad companies, and 
other acts amendatory thereof was to be used in this court as a 
part of the case, without being attached hereto as exhibits. 

His Honor being of the opinion that the facts found by the 
jury would not warrant a conviction gave judgment according- 
ly, whereupon the State appealed. 

Attonkey General Eargrove, for the State. 
Xerrimon, Fuller & Ashe, Strong, Fowle and Badger for 

the defendant. 

BODMAN, J. It must be assutned in considering this case, 
that the  matter^ decided in the case of the State against the 
same company which is now a defendant, 72 N. C. ,Rep. 634 
are the aettled law of this State, and admit of no question. 

Two things were decided in that case : 
1. That the lease of its road, &c., by the North Carolina 

Railroad Company to the Richmond and Danville Railroad 
Uompany was lawful and valid. 

2. That the lessees by virtue of the lease, had up to the 
passage of the Act of 1874-'78 a right to change the gauge of 
the North Carolina road. 

With respect to the lease thus declared to be lawful, it must 
34 
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be observed that the Sta te  of North Carolina owned a t  its 
date, and still owns two-thirds of tile capital stock of the  Com- 
pany :rhich made the  lease, and the  Goveruor by and with the 
advice and consent of his counsel had power to appoint a pro- 
portionate number of the Directors of the  Company, who are 
removable in like mancer. (See's. 36 and 43 of charter rati- 
fied 27th January,  1849.) In  short, the  State as a stockholder, 
through its lawfully appointed o%cers, had the supreme con- 
trol over every act and contract of the Company, and the lease 
could not have been made without the  express consent of the  
State. T h e  lease expressly stipulated that  the gauge might 
be changed, and the  power to change it, must be considered an 
inducement to the Richmond and Dsnville Railroad Company 
to take the  lease. 

T h e  lease also contains the following provision : A n d  
the  said party of the first part (the Nor th  Carolina Railroad 
Company) for the  consideration aforesaid, fur itself, its sncces- 
sors and assigns, doth covenant with, and obligeitself unto the  
said party of the second part, its successors and assigns, that 
its stockholders and directors will not do  any thing, or take 
any action as such stockholders and directors, that  xnsy or  can 
interfere in  any way whntsonver with the free use and opera- 
tion and convenience of said railroad, and other property eo 
hired, let, "farmed o u t "  and delivered, by the said party of 
the  second part, according to the  terms and intent of these 
presents." Notwithstanding this, the  State through its Attor-  
ney General, shortly after the  execntion uf the lease, corn- 
rnenced a suit against the  Richmond and Danville Railroad 
Company, ?raying among other things, fur an injuuction 

a change of gauge intended to be made by that Com- 
pany as lessees. This suit pended fur over eighteel1 months, 
alld soon after i t  was decided as above sct forth, and after the  
Richmond and Dariville Company had begun to change the  
gauge, as i t  was held i t  had a right to do : and as it had a r ight 
.to have done long before ; and af'ter the  Company had corn- 
pleted the change over a largf! part of the road : the General 
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Assembly enacted the Act of 1874-'75, ch. 159, which (what 
ever may be its construction upon the language used) intended 
to preverlt any fnrtber change, and to prohibit it, as well as a 
continuance of the change made just before, by penalties and 
punishments of ur~risval severity. It is contended for the de- 
fendants, that this legislation is a violation by the State of the 
contract made with the North Carolina Railroad Company in 
its charter, the rights and powers nnder which are held by the 
defendant Company as a lawfnl assignee for value : and also of 
the contract made by the State as the governing power in the 
Rorth Claroliua Railroad Company with the defendant 
Company. 

It is also suggested that it appears from the records of the 
IJnited States Courts within this State, that ever since the. 
making of said lea~e, the State throngh its creditors, to whom 
its stock in the North Carolina Itnilroad Company was pledged,. 
has claitned arid received its share of thc rent payable under 
the lease. As this fact, (if it be one,) does not appear in the. 
special verdict, it cannot be permitted to weigh with us. 

Whether the act in qnestion is open to the objection that i t  
inipairs the obligation of either of these contracts, is the im- 
portant question presented to us. I n  considering it thiu Court- 
disclaims any power to avoid an act of the Legislature upon anl 
idea of protecting the honor or good faith of the State against 
any violations real or supposed of either by that body, except 
so far as that duty is expressly enjoined upon it by the higher- 
law of the Constitution, which its members have sworn to, 
support. 

I t  is seen that the proposition of the defendants is that the 
act violates : 

1. The charter to the North Carolina Company, oi whose. 
rights and powers the defendant Company is the lawful? 
aseignee ; and 

2. The contract of lease made by the North Carolina Com- 
pany and by the State, as its chief stockholder and governing 
power, under the laws of the State, to the defendant Company.. 
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These two propositions, though  upp ported mainly by thc 
samc arguments, require to be noted, are not identical, for 
some observatior~s which are applicable to the second proposi- 
tion are not applicable to the first. 

I t  is too late to question that a charter to a railroad cornpany 
is a contract between the State and the company, which the 
State cannot violate. When a corporation has franchises and 
powers which it may lawfully assign, (as the North Carolina 
Railroad Company had,) the assignee takes the place of thc 
assignor, and is equally entitled to tile protection of the law. 
The defendant Company, at the passage of the act, held an 
:admitted right to change the gauge as i t  thought proper. The 
.act prohibited the use of that right and apparently impaired 
%he obligation of the charter. Tile burden is upon those who 
defend the act to find some recognized principle of lam and 
reason on which it can be snpported. 

Thc counsel for the State have undertaken to find this prin- 
ciple in thegeneral police power of thestate, and we agree with 
them that it is to be found there if anywherey for a right to 
regulate internal traffic over railroads and navigable waters is 
bnt a part ~ , f  the police power of the State, and is subject to 
the same limitations and restrictions as that power is. Ad- 
mittedly, this power is very extensive, and I am not aware 
that any jurist has yet undertaken to circumscribe and define 
its limits by auy continnons line. All that the Courts havc 
done or can as yet attempt to do, is to make a dot here and 
there by the decision of a particular ease as being within or 
without thc lir~e and leave it to our snccessors to connect them 
by a well defined line when they are able to do so. The 
nearest approach to an sttempt of this sort wl~ich I have seen 
is in chapter 16 of Cooley on Con~titutional Limitations, and 
especially on pages 572 and 577. The learned author cites 
probably all the cases having any direct bearing on the subject 
of discussion. From these we conclude that the Legislature 
ha8 power to impose all such regulations on railroad companies 
in the use of their roads as may be reasonably proper for the 
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safety, and perhaps the comfort and convenience of passen- 
gers and of all others entitled to use the road, and for the 
protection from injury of the inhabitants and property c,f the 
country through which the roads pass. A railroad company, 
like all other owners of property, is subject to the maxim, 
"Sic utere tuo u t  alienurn non luedns." Within that limit it 
has the same control over its property that an individual hae, 
t o  use it as i t  may suit its ideas of its interest. A railroad 
cornparlap, although created in part for the advantage of the 
public, is not s public corporation i n  the sense that a county is. 
I t  is created also for private benefit, and in respect to those 
purposes it is a private corporation and its charter is a contract. 

The rights of owners of adjoining coal mines are sin~ilar in 
some respects to those of railrcad companies whose roads con- 
nect. On this ~nbjec t  see the valuable case of Smith v. Eew- 
rick, 7 Man. Gr. and Scott. 515, (62 E. C .  L. R.) 

This police power, however extensive, mnst have reasonable 
limits. In  some places it  is said to extend to everything 
" necessary for the welfare and prosperity uf the State." But 
that would be to remove all limits. Such loose and ill con- 
sidered expressions niean nothing definite. The limit of tho 
power is the natnre of the purpose to be accomplished, having 
due regard to conflicting rights. A State cannot violate its 
contract under a pretended exercise of its police power. The 
nut must be bona$de intcndcd to relieve some evil within the 
reach of that power, and strictly applicable to that end. Anlong 
the instar~ces held not to be embraced in i t  are these. In  
Penyrief v. Washb,~~r?~,  1 hiken 268, the legi&itnre undertook 
to say that certain persons might go toll free over a road au- 
thorized by its charter to take toll gencrally. dililler v. New 
Pork  & &ie IZailroad Company, 21 Bart. 513, where the act 
required the company to make the preparation for a street to 
cross its track s t  its own expense. Bailcy v. PhiladeZphin 
&c., Eailrond Compmzy, 4 IIarr. 389, and Washington Bridge 
Co. v. The State, 18 Conn. 53, where statutes infringing tho 
chartered powers of certain bridge companies were held void. 
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I n  State v. Jersey City, 3 Datcli. 170, it was held that the Leg- 
islature had no right to regnlate the speed of railway carriagee 
except in the streets of cities, the necessity extending no 
further. 

The act of 1874'-75, (cl~ap. 159, p. 185,) does not appear to 
ns to present the featnrea of' a police regulation. A gauge of 
five feet does not hanard the safety or convenience of persons 
using the road, or living along it. The act does mot profess to 
be made for any of the purposes etnbraeed within the police 
power. The parpose avowed is to compel an uniform gwge  of 
4 feet 8-& inches on the North Carolina Railroad and on certain 
other railroads connecting with it, which at that time had that 
gauge. I t  may be a wise and eo!lvenient policjr to require an 
uniformity of gauge on all the railroads in the State,and it may 
be convenient to the roads connecting with the North Carolina 
road, that its lessee& sliould be prevented from ellanging its 
gauge from one uniform with theirs, to a differet~t one. But if 
the lessees of the Rorth Carolina road had a right to change its 
gauge according to their ideas of their own interests, (as in 
view of the decision of' this Court at the last term, must be ad- 
mitted), no newly adopted policy of uniformity, or regard for 
the interests of other roads, will anthorize the State to deprive 
the lessees of this right, except 6y virtue of itspcwer* of emi- 
nent domain, and vpon compensation. Much less had tlie 
State the power to compel tlie lessees to restore to its Gtrrner 
gauge, that portion of the road which, at some expense, i t  had 
changed before the act was passed. 

This conclusion is strerigthetied by an anticipation of the 
consequences of a different one. 

If the Legislature can now lawfully establish the gange of 
the North Carolina Rai lrod at 4 feet 89 inches, it can equally 
establish it at a greater or less width, and can at any time Iiel-e- 
after compel or forbid a change. On the same principle it may 
at pleasure reqnire or forhid the company to alter its route once 
adopted, in any particular, its station liorlses once located, and 
its rates of fare and freight. In  short it may regnlate in every 
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detail the economic management of the road. Such a power 
would be practically despotic, and might be indirectly but 
effectually used to destroy the valne of the charter and compel 
its surrender. The claim is new in principle,and noauthority, 
or  at least no direct authority can be fonnd to support it. 

W e  are asked to distingoish this case from the State v. Mat- 
Shews, 3 Jones, 451. P may not be able to s h m  the distinc- 
tion to the satisfaction of others. But  I t f i ink there is a solid 
one. For whatever reasons, the State had adopted a policy 
against the iser-ie of Bank bills nnder $3, before it  chartered 
the Bank of Fayetteville, this policy was apparent to all on 
its legislation. Prior to that charter, no Bank, then existing, 
was allowed to issue bills under that denomination. The 
omission of such a prohibition in the charter of that Bank was 
apparently an accident. The case was evidently covpred (in- 
dependently of any contract excluding it) by the general police 
power of the State, and no injury was done to  the Bank in 
relieving the people from the ill consequences of the accident. 

The above remarks it will be seen, apply particularly to the 
act of 1871-'75, in respect to its bearing on the rights created 
by the clvarter to  the N. C. R. R. Co., and onr conclusion on 
that will dispose of this case. I t  will not be inappropriate 
however briefly to consider the act in reference to the provi- 
sions of the lease made by that Conlpany, in which the State 
as a stockholder had tile controlling power, assuming for that 
purpose that in the absence of such lease, the act would be a 
legitimate exercise of the police power. A State may nn- 
doubtedly contract away some portion of its sovereign rights, 
as this State was held to have done, its right to tax, in the 
charters of the Xaleigh & Gaston Railroad Company, and of 
the Willnington &. Weldon Bailroad Company. Whether a 
State can abridge its police power, or any other of its sov- 
ereign rights, by a contract made by it, not in the exercise of 
its legislative power, bnt through its authorized officers as the 
controlling or only stockholder in an incorporated trading 
company, is a question which I have never seen discussed. 
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W e  do not propose to express any opinion on tllis question. 
But it certainly seems contrary to the ordinary principles of 
justice, that a State, through  it^ authorized officers, should in 
one oapacity make a contract conferring certain rights, (to 
change the gaoge,) and therein expressly contract to do 
nothing to hiuder the use of that right; and iminediately af- 
terwards, in its sovereign capacity as legislator, enact a law to 
make any use of that right, highly penal. The State appears 
in the attitude of receiving with one hand rent from its tenant, 
and with the other expelling him from the possession. 

If the contract had been procured from the officers of tho 
State b j  frand or corruption, it could nndoubtedly be avoided 
on that ground. But so far as appears, there is no allegation 
of that sort. No legal proceedings to avoid the lease have 
been had on any such ground. 

I t  is unnecessary also to consider the criticisms of the conn- 
sel for the defer~dauts upon the langnagc of the act which is 
admitted by the counsel for the State to be very l o o ~ e  and un- 
certain. 

PER CURIAM. Judgment below afirmed. 

BYNUM, J. (Dissenling.) Deep solicitude for the public 
welfare and a conviction of impending lniscllief to the whole 
State, fiom ';he threatened alteration of the North Carolina 
road, by the alien corporation into whose hands it had fallen 
must have caused the pasaage of the Act to prevent that 
change with a unanimity almost unexampled in legislation. I t  
was the act of the whole people, in the exercise of their cor- 
porate sovereignty. Nothing short of' the clearest convictions 
can justify the Court in thwarting the public will so expressed, 
by declaring their act to be void and of no effect. I n  doing 
so, this Court I think, reverses its own decisions, destroys their 
value as safeguards for the conduct of the citizen, and intro- 
duces confusion where order, certainty and consistency should 
be found. 
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I f  the Siate v. iValtheeos, 3 Jones,  451. is good law, (and i t  
is tiob questioned) ingenuity has failed'to distingnisl~ it in prin- 
ciple from this case. I t  mould he better to overrule tliat case, 
expressly, than vainly er~dearor  to distiiig~iish it. That  de- 
cision cannot stand with this. There,  the charter of the Bank 
of Fnyettecille. antl~orizecl it to issue and discount bills with- 
out arly provision ill t he  charter, as to their denorniliation. 
Afterwards the  Legislature pa,ited a general act makirrg i t  i ~ i -  
dicial le fir any person or  col poration to receive or  pass any 
bill of a bunk, vf a less dcnominatior. tliair three dollars. 
M u t h e m ,  an ofticer of' the Lank, was indicted under this 
statute for patsi:lp a bill of' the bank of a denomination less 
th ' i~i  $3 ; tilid lie itliecl nlwn tlie defence, tliat he was protected 
b y  the charter of the Lank, as a col~tract  u i t l ~  the State wllicll 
was p~oteeted  by tlic Constitution of tlie Dnited States, for- 
bid ; i , . . g  r h t  p,is>nge of any  l d w  inipairing the  obligation of 
eout~acts .  T h e  deienda~i t  uits co~ivicted, and i n  affirn~ing the  
j u d p n e n t  this Court said : " Is the authority to issue small 
nolc - couferrt d i)y iire t.l~:ilrer, a part  of' the eeseuce of the  
col~trrict, with tlie 111 tell tioil to litit i t  b e y o ~ ~ d  all f'ntnre control 
of ltglblilti~il? ur is I L  cui~terred as n mere incident, with the 
intention that it should be subject to snch limitation as it 
migill at m y  tirile tllerewfrc,r be dterned expedient to make for 
the  I tyuixtion of the C I I I  r e r ic .?  of t l ~ e  State ? This is a mere 
qneb:loli of' constincrioi~, and T,  plain statement seenrssnficient 
to d:-pose of it TT'lth t l : t  rxcc-ption of the powers snrren- 
deied to the Cr~iteci Staler, w ~ l i  State is ab~olute lg  ~overe ign.  
W lit1 the  euceptiorr c,f tile 1e.11 iiints iniposed by the Constitu- 
tioft uf the b t ~ t e  and tlie t i l l  uf right$, all legislative power is 
vesied in the Gerlc>~nl Ac,icn 1)ly. I t  is consequently, unres- 
sorra~,Ie to s u p p t t ~  i l l i t  the General Assen~bly, admitting i t  
has tile punor,  no~i: i!  i ~ l i e ~ l  ur ku~render ,  and make subject to 
an)  i~idiviciual ur c o ~ p u r a t ~ u r ~  a portion of its sovereigntg, and 
thereby disqualifj i t d t  ti oni doing that for wliich thete ample 
powers are coriie~ tad on it. A s  is said in dlcl iae  v. The N'. 
& 12. 1Z. Go., 2 i l ed .  189, L'we khould hesitate long before 
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bringing our  minds to the conclnsion, that it was the intention 
of the  Legislature to take from itself, the  power of doing that 
for which all governmer~ts a r e  organized, promoting the gen- 
eral welfare, by adopting such measures as a new state of things 
might make necessary for the  benefit of the  public ; in other 
words, i t  is unreasonable to suppose an intention to surrender 
the  means by which i t  may thereafter be able to effect the por- 
pose for which it was erected and fornied into a government." 
I t  follows, that to establish a contract on the  part of the  Leg- 
islature, to relinqr~ish any of its powers, plain and nnambiguous 
words must be used." 

T h e  rcasonirlg of the  Court is unanswerable. If the re- 
served powers of the sovereign can be successfizlly interposed 
for the  public good in the case of a s ~ n a l l  bank of limited cir- 
cnlation, how much tnore can it be when the commerce and 
general welfare of the whole State is i ~ ~ v o l v e d  ? T h e  bank 
charter was as much a contract with the  State as a railroad 
char ter ;  yea, more so, because a bank charter is strictly a 
private act, whereas a railroad charter  is quasi a public act. 
T h e  bank was authorized to issue bills of any denornimtion ; 
so  the  railroad company was authorized to ley a track of any 
gauge. T h e  bank officer, after the  prohibitory act, passed the 
forbidden bills and was indicted and punished. The officers 
of the  railroad, after being prohibited, changed the  gauge, and 
by the law go unpunished. The  barlk perpetrated a small and 
temporary miscliief; the railroad a rniachief co-ex?ensivc with 
the  State and of indefirlite duration. Every reason of policy 
aud public good which applied to t l ~ e  bank applies with ten- 
fold force in this case. 

B u t  Hatthews' case is fnlly sustained by Privett v. TVhi6- 
uker, decided a t  the  present term of thia Court. There, the 
plaintiff being the owner of a lot in the  town of Goldsboro, 
began the  erection of a wooden building thereon and had 
made some progress in the  worli. Afterwards the corporation 
passed an ordinance forbidding the  coustrnction of wooden 
buildings within a district of the town, whicll embraced thia 
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lot. T h e  town authorities, in pnrsuance of this ordinance, 
entered upon the  lot and by force stopped the workmen en- 
gaged on the  bnilding from further proceeding with the work. 
This  Oourt sustained the ordinance and jnstified the act of the 
town authorities. Elere the owner of the lot held i t  by a 
contract certainly of as high obligation as that of the railroad 
company, to wit, by the grant of the State. Ye t  in the  face 
of this grant  the  Conrt held, that nnder the  power vested in 
t h e  corporation by the Legislature, the town could prevent him 
from beginning o r  completing snch a building upon his own 
land. W h a t  higher or tnore arbitrary exercise of sovereignty 
can be found than this, apparently in the face of the express 
g ran t  and contract of tlie State ? I n  delivering the opinion 
of the Court, RODMAN, J., places the right upon tlie power of 
the  State to abate nuisance. But it must be observed that the 
town ordinance did not declare such a strrictnre to be a 
nuisance, but  simply forbade the  erection, withol.lt designing 
any reason or  naming any grievance to be apprehended tliere- 
from. It is immaterial by what name you call a prohibited 
act, or whether it has any name, nuisance or other, or by \that 
name you call the  power of pre7enting"or abating it-whether 
the  right of eminent donlain or  the police power-it is, never- 
theless, an nnqnestionable sovereign power, residing in the 
State, to do, or forbid the doing, those things which the  exi- 
gencies avid welfare of society demand. IVhether the emer. 
u 

gency rttquirw the intervention of this power must, from the 
n a t w e  of things and the organization of ur forrri of gorern- 
ment, rest i n  the  sound discretion of the legislative body. In 
&'riveitis case, the  corporation forbid the cumpletion of a 
honse begun ; in this case the State forbid the widening of the  
gauge. Can the  individual be restrained by penalties and even 
force, and the corporation go  free? '2 Both parties m:*de their 
contract and hold their property, subject to the  paramonnt 
right of the sovereign so to regnlate its nse and enjoyme~l ts  ns 

'will be most conducive to the cornfort, good order and get~era l  
welfare of the  body politic. Rights of property, jnst  as our 
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social riglits, are snbject to such limitations in their enjoy- 
ment as the governing power may think necemry or expedient. 
Of the perfect right of the Legislature to exorcise this power, 
no qnestion can be made. Nor can it be at  all aflecte 'by that 
clause in the Constitntion of the United States whic I? forbids 
the passage of laws impairing the obligatiou of contracts. All  
contracts and all rights are sobject to this power. 

I t  is well settled, that regulations of this character, thongh 
they may disturb the enjoyment of individual or corporate 
rights, are not unconstitutional, though no compensation is 
made for the disturbance. They do not appropriate private 
prol~erty for public me--there is no pretence of such appro- 
priation in our case-but only regnlate its use and ertjogrnent 
by the owner. I f  he suEer injnry, it is either danznunz abspue 
injuria, or in the theory of the law, he is compensated for it, 
by sharing in the general benefits which the regulations are 
intended and calculated to secure. Every one ownfi his property 
subject to this restriction, to-wit, that it must be so used as not 
t c b  injure others, and that the sovereign may, Gy police rrgnla- 
tione, eo restrain and direct the use, that it ehall not prove 
pernicious to his neighbors or the citizens generally. 1 Dillbn 
on Cor Sec. 93, and cases cited. 

I t  is trne, that the Legislatnre cannct make an unreasonable 
use of this power, and under the gnise of exercisiug a police pow- 
er, infringe individ~ial or corporate rights, and it is equally true 
that the Courts, under the  pretext that the Legislatore has so 
acted, cannot unllify a statute. Good faith is to be imputed to 
the Legislatnre, and all its acts must be presumed to bc. fonuded 
npon a just consideration of the rights and the wellfare, both 
of tlie public and individuals. It can have no will and no in- 
terest opposed to the pnblic good. 

What  is the history of this prosecution? Suon after the 
lease was made to the defendant road, the State of North Caro- 
lina iristitnted proceedings against the defendant road. al1eg:ng 
in the complaint that the lessee had resolved to cliar~gc the 
gauge of that portion of the road I j ing betweell Greensboro' 
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and Charlotte, and asking for an injunction to prevent that 
change The defendant answered, confessing the purpose to 
make the alleged change, claiming the right to do so onder 
the  lease, and that i t  was necessary and convenient to make 
that change, so as to make the track correspond with the con- 
nectiny lines of road north qf Greensboro'und south of Char- 
lotte. So i t  is manifest that at  that time the defendant road 
did not, and could not, in pursuance of its declared purpose of 
conforming the gauge to other ganges, contemplate a change of 
gauge east of Greensboro', which would produce a discon- 
formity with that of all the  railroads of the State eaet of 
Qreeusboro'. I t  is then clear, both from the reason of the 
thing and the intention of the defendant, as declared in the 
answer, that the change of gange east of Greenshcro', is an 
after thought arid a device. This view is confirmed by the 
fact, that the change of gauge for which the defendants stand 
indicted, was not begun until nearfbur months after the change 
between Gi=ensboro' and Charlotte, and four months s~tbse- 
qnent to the passage of the statute forbidding it. Eo t  the 
slightest weight, then, can be attarhed to the suggestion that 
the statute was captious, and if observed wonld hare stopped 
the work of change of gange in the midst, causing great darn- 
age to the road, without providing cornpensation. 'I hi8 de- 
fence is utterly refuted by the special verdict, which iinds ae a 
fact, that the change between Greensboro' and Charlotte was 
completed befolc the passage of the act ;  and I feel warranted 
by the fiacts, in saying that when the statute was passed, the 
railroad company did not contemplate any other or further 
change, than what had then been made. Nor in determining 
the validity of the act, can the slightesc re ight  be given to the 
severity of the penalty inflicted for a violation of the law. 
With that, this tribnnal has no concern. Nor yet can this 
Court pay any regard to suggestions, that the directors of the  
North Carolina Railroad, representing the stock and in te re~ ts  
of the State, concurred in the lease, with the powers therein 
contained, to change the gauge. I f  the fact were so, the di- 
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rectors could only represent the State, as a private stockholder, 
and their assent to the lease could have no possible effect in 
determining the constitutionality of the statute, or the police 
powers of the State as a sovereign. Nor, again, can the deei- 
sion of the Court kt the last time, State v. H. & D. R. R. Co., 
72 N. C. Rep., 634, be invoked in behalf the defendants. The 
only question raised and decided there was, that as the law 
stood at the time that action was instituted, the defendant 
company, by virtue of the charter, had the right to change the 
gauge. W e  have assumed the validity of that decision, through- 
ont this discussion. The very question raised by the special 
verdict and argued here is, whether the subsequent legislation 
in  a constitutional sense, was a violation of the contract be- 
tween the State and the Company, or was a legitimate exercise 
of the police power of the State. The critici~m upon the pre- 
amble to the statute forbidding the change of gauge, that i t  is 
for the betefit of certain other roads, at  tlie expense of the de- 
fendants' road, cannot assist the argument. 

The recital in the preamble, sets forth the most urgent rea- 
son for the act, to wit, that there may no longer be any doubt 
as to the policy of the State as to the gauge of the roads, and 
that the proposed change would seriously affect all the railroads 
of the State, and thus through them the commercial and other 
interests of the people. No array of public inconveniences, 
could more loudly ca!l for qnick and decisive action by the 
legislative body, entrusted with the public welfare. 

The question before the Court does not call upon us to as- 
certain and accurately define the limits of the police power of 
the State, or how far the police power or the right of eminent 
domain, may extend in derogation of essential cr  non-essential 
parts of a contract. I t  is perfectly well settied, however, that 
the right of' the States to exercise both poIvere, does not im- 
pair the obligation of contracts within the meaning of the pro- 
hibition of the Constitution of the United States. I t  is also 
well settled that all property is held and all contracts are 
made, subject to this power. The State is the exclnsive judge 
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both of the necessity and the extent of the exercise of either 
power. 2 Dillon, see. 455, 6 How., 507, 13 How., 71. Aud 
in the exercise of the general police power of the State, or of 

taxation, private property may be taken for the public use 
without compensation therefor. Sedg. on Stat. and Const., 
laws 1853-'54-'55. Suppose the Legislature, to prevent in- 
jury to live stock, should, by statute, direct the North Carolina 
Railroad Company to enclose the road by a fence and to keep 
it in repair. I t  is well settled that such a statute can be en- 
forced, however costly to the corporation as a police regula- 
tion. So the State can, in like manner, forbid sncll corpora- 
tions to  erect wooden depots and shops in towns along the 
line, or even calise the removal of such, already constructed 
upon their o w n  property. 42 Bt. 339, 66 Penn., 164, 26 Wis., 
145. These are but illustrations of the proposition that all 
contracts are made, subject to tlie paramount anthority of the 
State, to control their enjoyment, eo as to subserve tlie gen- 
eral welfare, the purpose for which society is organized. 

I think judgment slionld have been given sgailist the de 
fendants upon the special verdict. 

THOS. PHILLIPS and wife v. A. B. THOMPSON and wife and others. 

A and B conveyed certain land t o  C. D., by deed, containing the fol- 
lowing limitation: to have and to hold all and singular the afore- 
said land and premises, and we do for ourselves, our heirs, executors 
and administrators, warrant and forever defend against the lawfu 
claim or claims of all persons whatsoever, unto the said C. D., to him 1 

his heirs and assigns forever." C. D. died, and the bargainors insti: 
tuted an action to recover the land, alleging that  only a life estate 
passed under the deed: Held, that the deed conveyed the fee simple. 

(Awn$eZd v. TVaZke-e7., 5 Ired. 580; Phillips v. Davis, 69 N. C. Rep. 117, 
cited and approved.) 

CIVIL ACTION in the nature of _Fjectmen$ tried before Sey- 
mour, J., at Spring Term, 1875, of WAYNE Superior Court. 
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All the facts necessary to  an nnderstnnding of the case as 
decided are stated in the opiniou of the Court. 

There was a judgment in favor of the plaintiffs and there- 
upon the defendants appealed. 

Fai~doth (i3 Grainger, for appellants. 
U. A!. Cnrter, contra. 

SETTLE, J. 111 IS58 the plaiotifls conveyed to one Council 
Best the land in controversy for the consideration of eighteen 
hundred dollars, (the receipt of which is acknowledged in the 
deed), which the plaintiffs admit was the fnll valne of the land 
at that time ; and they further admit that they intended to con- 
vey the fee simple by the said deed. 

I n  fact no money was paid, but Best gave his note for the 
said amount, which was accepted a3 a payment by the plaintiff~. 
I t  is further admitted that in 1868 Best received his discharge. 
from tlie District Court of the United States as a bankrupt 
and that s a b ~ e ~ u e n t l y  to his discharge, he destrajed the old 
note, and gave others for the surn due, payable as the first had 
been, and that he died in 1873, insolvent. 

The plaintiffs now contend that their dee"d conveyed only a 
life estate to the said Conncii Best, and they rely upm the fol- 
lowing words in the deed to establish that position : " To have 
and to hold all and gingular the aforesaid land and premises, and 
me do for ourselves, our heirs, executors and administrators 
warrant and forever defend against the Iawfcd claim or claims 
of any and all persons whatsoever unto him the said Council 
Best to him his heirs o r  assigns forever." 

W e  concede that a life estate is not enlarged into a fee, 
either by a warranty in fee or by a covenant for quiet enjoy- 
ment tu the grantee and his heirs, for the warranty ceases when 
the estate to which it  is annexed is determined. 

But Ke think this deed, though very awkwardly drawn, 
carries out the original intention of the parties, and conveys 
the fee. I t  will be observed there is no separation between the 
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habendzcm, and what is said to be the warranty clause, of this 
deed, but they are blended together in one sentence, or rather 
the habendurn is cumbered with unmeaning words, which we 
are asked to construe into a warranty. If we strike fronl a 
single sentence words which make no sensc, either by them- 
selves or in connection with others, or rather if we permit them 
to remain dormant, we have a perfect habeadurn in fee. 

This Court, following the well established rule that the coc- 
struction of deeds should be favorable and as near the minds 
and apparent intents of the garties as the rules of law will ad- 
mit, has sanctioned the transposition of words in a sentence, 
has in at least two cases, given to words no better arranged 
than they are ill this deed, the effect of a conveyance in fee. 
ArmJield v. Talker, 5 Ired. 580 ; Phillips v. Davis, 69 N. C. 
Rep. 117. 

This is all that need be said for the decision of this case, bnt 
we may add that we are inclined to think, upon consideration 
of the whole matter, that if the deed had been so imperfect as 
to convey only a life estate to Council Best, when it  was the 
intention of all parties that a fee should be conveyed, it would 
be a proper case for reforming the instrurnect. 

It is hard that the plaintiffs shonld lose their money, but i t  
is the result of their own action, since they saw f i t  to accept 
the note of Best in payment of the purchase money and to 
waive all other security. 

They could have reserved the title, or have taken a mort- 
gage to secure the purchase money, but as they did neither, this 
Court is unable to assist them without reviving the old equity 
of the vendor's lien, which is not recognized in this State. But 
as to the hardship of the case ; the defendants offered to prove 
that they claimed under purchasers at an execution sale, and 
that they had paid full value for the land. This they were not 
permitted to do. 

And in view of what we have already said, it is immaterial 
how that was, except as furnishing a suggestion that when a 

' 

35 



546 I N  T H E  SUPREME COURT. 

hardship must rest somewhere it perhaps had us well be upon 
those who have by their conduct created it. 

The judgment of the Superior Court is reversed. 
Let judgment be entered here fur the defendants. 

PER CURIAM. Judgment reversed. 

THE PEOPLE OF NORTH CAROLINA on the relakion of ROBERT 
NORFLEET v. H. L. STATON, Jr.  

Where A was appointed Clerk of the Superior Court for the county of 
E, by the de faeto Judge presiding in that judicial district; in an ac- 
tion brought against A t o  oust him from the office, by the appointee 
of one who had been declared Jodge dejure: Lteld, that the appoint- 
ment of A was valid, and the appointee of the Judge de jure was not 
entitled to the office. 

(Ellis v. Deaf and D u d  Asylum, 68 R. C. Rep, 423, and many other 
cases cited and approved.) 

PEARSON, C. J., and P O D X ~ N .  J., d i s ~ n t i n g ,  
c:" L 

CIVIL ACTION in the nature of quo warranto tried before 
Xoore, J. at Spring Term, 1875, EDGEUONBE Superior Court 
upon the following, 

CASE AGREED : 

1. The General Assembly by an act ratified - 1874, di- 
rectec! that an election should be held on the 1st Thnrsdap in 
Angnst, 15'74, for a Judge of the Second Judicial District. 

2. Said election wae held accordingly, and Lewis Eilliard, 
Esq., of the county of Pitt ,  ha-ring received a majority of the 
votes cast was declared Euly elected, and was commissioned 
Judge, by his Excellency the Governor, August 26th, 1874, 
and took the oath prescribed by lam. 
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3. At the same time an election was held in regular course 
for R Clerk of the Superior Court of Edgecornbe county, the 
term of the then ir~cnmbent having expired, and one W. H. 
Doggan was elected to said office, who on the first &Ionday in 
September following asked the Board of Con>missioners of said 
connty, then in regular session, for fnrther time to file his bond 
and qrlalify as Clerk, and the sa i j  Board granted him until the 
24th day of September for that purpose. 

4. 0 1 1  the said 14th day of Septernber, the said Duggan 
failed to give bond as required by law, when said Board of 
Commissioners declared  aid ofice vacant and notified both 
said I-lilliard and Hon. W. A. Moore of said vacancy. 

5. On the 15th day of September, 1874, said Hilliard ap- 
pointed W. A. Dupgan to fill eaid vacancy, who on the 1st day 
of October, 1874, notified said Hilliard that he should be 
unable to give bond, and on the same day of October, 1874, 
said Hilliard appointed H. L. Staton, Jr., Clerk of said Court. 
On the 5th day of October said Staton was duly qualified as- 
Clerk, before the Board of Commissioners for said county, and, 
entered on the duties of said office and has continued therein 
ever since. 

6. On the said 5th day of October, the relator Robert Nor-  
fleet, appeared before said Board after the reception of the 
bond of eaid Staton, but before his qualification, and presented 
an appoiutment, made and dated Sept. 17th, 1874, from Hon. 
William A. Moore, who was appointed by the Governor to fill 
the  vacancy occasioned by tile resignation of Hon. E. W. 
Jones in 1871, the term of office of the said Jones expiring 
in 1878, and offered to qualify as Clerk, tendering a good and 
sufficient bond, but &aid Board declined to qualify him and in- 
duct him into said office. 

7. On the 7th day of September, 1874, being the day 
appointed for the holding of Hertford Superior Court, the  
first of the Courts of that district, said Hilliard proceeded 
to the court-house of that county in the town of Wiuton, and  
took the seat usually occupied by the presiding Judge. Shortly 
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thereafter, and before said IIilliard had &aid or done anything, 
said Moore c*ame in and dema~~ded  of him !he seat as J ndge, 
which dcntnnd IIi!liard refuged, stating that he claimed to be 
the Judge, wherenpon the eaid Moore declared tho Court open 
for the transaction of business and directed the Sheriff, Isaac 
Pipkin, Esq., to make proclamation. This the Sheriff declined 
to do." 

The case agreed sets ont m n y  other facts, not pertinent to 
the case as decided ill this Court, and the earne are therefore 
omitted. All other facts necessary to an understanding of the 
case as decided are stated in the opinion of the Conrt. 

Upon the case agreed the Conrt gave jr~dgment onsting the 
defendant, and in favor of the relator, and thereupon the de- 
fendant appealed. 

Smith & Strong, Howard & P e r r y  and John L. Bridgers, 
Jr. ,  for appellant. 

Fowls and Johnston, contra. 

READE, J. By reason of the failure of the pcreon elected 
by the people, to qualify, there was a vacancy in the oftice of 
Snperior Court Clerk for Edgecornbe county f'or the term of 
four years. The Constitntion provides that the Judge of the 
Snperior Conrt sl~ould fill such vacancy. 

Jndge Moore had been the Jiidgc for several Sears ; bnt, in 
the opinion of the General .Aseembly, his tern1 had expired ; 
and an act was passed ordering an election by the people for 
Judge; and nnder that act Judge Hilliard was elected and 
qualified and took possession of the office, and held it, cxer- 
cising all the dntiec! and bnsiness of the office until he was 
onsted nnder a decision of this C!ourt declaring the act nnder 
which he was elected, unconstitutional. So that it is now 
clear, that for all the time from his election, qualification and 
induction into office until he was ousted nnder the decision of 
this Court, Jndge Hilliard was not the rightful Judge, but he 
cwae the Judge in fact. 
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Whilc  Judge  Hilliard was the  acting Jndge,  i t  was notified 
to him by the Connty Uommia~ioners that there was a vacancy 
i n  the Clerkship ; and he  filled the  vacancy by the appoint- 
men t  of the defendant. T h e  Comnlissioners also notified 
J ~ l d g e  Moore of the vacancy, and he appointed the relator. 
T h c  defendant exerc i~ed the duties of the  office rir~til J n d g e  
Hilliard was ousted, withont in ter~upt ion.  When Judge  
Moore resumed the office his appointee, t he  relator, claimed 
the  clerkship, and Judge  Moore decided in his favor and tlie 
defendarlt appealed. 

T h e  question is, what was the force and effect of the ap- 
pointme11 t of the defendant by J u d g e  Hilliard 8 Was the ap- 
pointment valid for any purpose, or  for any t ime?  If i t  was, 
then was it for the whole vacant t e r m ?  O r  only for si~cll  time 
as J u d g e  Hilliard slkould be I n ?  Or only until he, the  de- 
fendant, conld be ousted by direct proceedings against him ? 
Probably the whole inquiry Jan be covered by the  question: 
Is the appointee of a de facto @cer a rightful officer? Or is 
he  only an officer de <fucto like his appointor ? The burden of 
the  very full argnmerlt for the relator, was to shorn that  while 
the  defendant wjs arl o-iicer, and his acts valid as to tlle pnb- 
lic and third perfions, get, in  a direct proceeding agaiust him, 
as this is, h e  cannot set np his wrongfnl appointment in sup- 
por t  of liis claim to the  office. This  is unclnestionably true, 
supported by all tlie authorities, if we admit  that  the defendant 
is R de facto officer. But that is the very question i n  dispute. 
Wily is the defendar~t a de "fact0 and not a de jure officer? 
W I I C ~  t!ie defendaut is asked " by wliat authority do yon hold 
thc oi"ri,.e 1" lie ansu.ers, by the appointment of the J u d g e  of 
t h e  Superior Court. And when it  is I-eplied, bnt that Jodge  
was only a Judge  de fucto; the defendant rejoins, that may 
be so ; -but all his necessary oflicial acts were valid as to the 
public and tliird pcraons; my appointment was a necessary 
official act, and therefore, valid ; and I became not a wrongful 
usurper, not merely a de facto, but  a rightful officer; just as 
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rightfrll as any jadgrnent which he rendered or any act which 
he did. 

I scarcely think it necessary to cite authorities t o  show the 
distinction between mere usurpers and offjcers de facto and 
dejure. A usurper is one who takes possession without any 
authority. H i s  acts are utterly void unless he  continues to 
act for so long a time or under such circulnstanc& as to afford 
a presurnptiori of his right to act. And then his acts are valid 
as to the public and third persons. But he bcs no defet:ce in 
a direct proceeaing aga in~t  himeelf. A de facto o f h e r  is one 
who goes i n  under color of authority-as Judge Ililliard in 
this case, who went in under an election by tlle people, which 
was held by a valid act of Assembly-or who exercise. the 
duties of the office so long or under such circnmstances as to 
raise a presumption of his r ight ;  io which cases his necessary 
o6cial acts are valid as to tile publi,: and third persons, bnt 
he mag be ousted by a direct proceeding. A de jure officer 
is one who is regu!arly and lawfully elected or appointed and 
inductcd into office and exercises the duties as his right. All 
his necessary official acts are valid and lie cannot be o:~sted. 

The only difference between an oEcer de facto and an offices 
de jure is, that the former may be ousted in a direct proceed- 
ing against him, while the latter cannot be. 80 far as the 
public and third pereons are concerned, there is no digerenee 
whatever. T h e  acts of olle Lave preciselg the same force and 
erect  as the acts of the other. 

The decisions in  onr ow11 Court may be fonnd ill Burke  v. 
Elliott, 4 1 re., 355 ; GiZlium v. Iiiddick, 16. 368 ; Commis- 
sioner,~: &c., v. JIoDmiel ,  'i 3 ones, 107 ; Swindle v. Tt7arde~t, 
Ib.  575 ; Keeler v. Xewbern, Phil .  Rep., 505 ; Czdver v. &gem, 
63 N. C. Rep., 630 ; XZlis v. Deaf and Dumb Asylum, 68 
N. C. Rep., 423. And  in State v. C'urroll, lately decided in 
Connecticut and reported in 12 Arnerican Law Rcgibter, 165, 
in an elaborate opinion by BUTLER, Chief Jnbtice, the English 
and American cases are reviewed and satisf'actory defirjitions 
given of mere usurpers, whose acts amount to nothing, and of' 
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de f ac to  and de j u ~ e  oficers, whose acts arc alike good so far 
as the pnblic and third persons are concerned. And we think 
i t  may now be considered as settled by our own decisior~s and 
by the English and American cases and by the text writere, 
that there is no difference between the acts of de facto and 
ife jure officers so far as the public and third persons are con- 
cerned. Indeed, we understand that to be admitted in this 
case to be the mle. But  it is insisted that there is this excel), 
tion : that while de facto ofhers-such as IIilliard was- 
might appoint an officer, such as the defendant, yet his ap- 
pointee could not be more than he was, a de facto officer. 

I f  there is or ought to be any such exception, surely i t  
would be fonnd in eotne cafe or writcr npon thc subject, and 
yet we hare  not been refel-red to any, and our own diligent 
researches have found none. W e  find but two cases bearing on 
it, and their weight is against the exception. I n  Be$ v. Lisle, 
in 1738, Goldwire took possession of the office of mayor and 
nominated Lisle as a burgess. And in yuo warrnnto v. Lisle, 
the  Conrt said there were two questions: , " The first was 
whether Goldwirc was mayor de facto at the time hc riladc 
the appointment? The ~ e c o n d  was wl~cther,  if he  was, his 
appointment of Lide was good 2" Now if the C'Ourt bad de- 
cided that Goldwire was mayor de facto, and that his appointee, 
Lisle, was not valid, or only valid as a de f u d o  appointtnen t ,  
then it wonld have supported t:,e exception. I3ot the Court 
decided that Goldwire was x mere nsurper :urd not even a 
mayor de facto. And tllen they decided that i[..isle was not a 
bnrgess, because his not~~ination was not by a cl'c ,f(tcto Inwyor. 
I t  is true the Courl docs not say expressly tl12lt the appoint- 
ment would have been good if the mayor had been a de fact0 
officer ; bnt is not that a fair inference ? And the Conrt  aid 
further: '' Snppose Goldwire was a mayor de facto, yet the 
appointrt~ent was not  good, because it was not nectssury to the 
preservation of the corporation." I s  not that the Fwmc as to 
say that if Guldwire had been tnayor de fucto and the appoint- 
ment of Lisle had been necessary, then tlhe appoi~itmcnt was 
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good 1 So in our case, if Hilliard was Judge de fftrcto, and 
tlie appoin tment of a clerk was necessary, as clearly it was, 
then the appointment of the defendant was good. I n  Edlis v. 
Deaf and Dumb Asylum, the de fucto Board removed Ellis 
and appointed anotlier as steward, and this Court said, " We 
hold that acts of this de fucto Board, in the discharge of the 
ordinary duties of the Board, are to have the same force and 
effect as if made bg a regular legal Board." 68 N. C. Rep., 
423. That is decisive of this case. 

I t  is respectful to notice some of the objections to our views : 
1. I t  is said that the doctrine tliat the acts of de facto officers 

are valid, is founded in public cunve~rience, a r~d  tliat when tlie 
reason ceases tlie rule o~iglrt to cease. And that while it  would 
be a great public inconvenience to declare void all the judg- 
ments in civil and cri~riinal cases which Jrldge T T I L L I A I ~ D  has 
rendered, and a!l the otlicr official acts which he did ; yet it 
would be no i~lconvenieucc to the pn1)lic to oust the defendant 
a; clerk and pnt in the relator. The public convenience can 
be as well subserved by the relator as b y  tlie defendant. 

T o  that there are two objections. In the first place, tlic au- 
thority is, that the Judge shonld f i l l  the vacancy. That rricane 
that he should fill it full for the whole time and not for a part. 
I n  the second place, if the doctrine be true that the appoir~toe 
of a de fucto officer is good only so long a3 the appuiotor s11all 
be in office, then all the appoirit~nents wliicli the defendant lias 
made as Clerk must go out with him :-all tho magistrates, 
gl~ardians, administrators: ckc., which lie has appointed rriust 
go out. I may add a third objection : The convcnicnce of the 
public is not the only reason given fbr the rnle, h i t  the con. 
venience of the public and " thirdpersons." Tile :~ppoirltccs 
are tho "third persons" whose convenience and righte arc to 
be respected. If  the defendant in a suit against his debtor had 
recovered a j odg~nent fur $1,000 before Judge IITLLIARD, it  
would be no inco~lvenience to thepubl*ic if that judgment should 

vacated ; but it wonld interfere with the def'eridttni?~ rights ; 
and therefore it must stand. And so, when the defendant was 
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i ~ ~ d n c e d  to accept an office for the public and to take oaths, ex- 
ecute bonds with sureties, incur penalties and obligations and 
perform labor arid ir~cui- expenses his rights must be respected. 

2. I n  the second place it is oqec ted  that it is contrary to 
fundanlental principles that a de facto officer, Jndge BILLIARD, 
should have the power to appoint an officer de  jul-e; that any 
but a rightful officer should appoint a rightful uf%c*er, that a 
stream shonld rise I~jgl,ier than its source;-" who drives fat 
oxen mnst himself be fat." 

T h e  error is i n  sclpposing that  HILLIARD makes the  nppoint- 
ment. I t  is the  " J n d g e  of tlie Superior Court" whoever he  
may be, and Iiowever he happens to be Judge,  and whether 
riglitfc~lly or  not. H e  w h o  is in the office clothed wit11 its 
ina ignin , l~as  thepower  of theo8ce.  And  it cannot hernain- 
tairled that  I~ILLIABD had the  power to appoiut tho defendant 
for only so long n tirile 2s I~LLIAED s1iotdd act as Jndge,  and 
that  when HILLIARD went out the defendatit went with h i m ;  
for HILLIARD conld make the appointtneilt only according to 
his authority, and the Uonstltution is express that " he shall 
appoint to fill the vacancy until an election can be regularly 
held." And  t l w e  is certainly no authority for IIILLIARD'S fill- 
i ng  the vacancy in part and MOORE in part. 

Why should the  necessary officiitl acts of d e  facto officers 
when operating upon aperson be of less validity than w11an 
operating upon a thing ? W h y  is not his appointir~g to office of 
the  same force and effect as his judgn~erit  for mone,v ? I f  110 

pcrfor~ns  the  rnarriage ceremony. is it void ? Ot coctrae oot. 
A t  every term of this Court we license a number to practice 
law ; if i t  should tnrn out that we are only justices de jkcto, 
a r e  the license void ? 

W e  arc  of the opinion that t l ~ e  defendant is rightfiilly in 
office until tlie next regular e1er:tivn. 

There  is orror. This will be certified, &c. 

PEARSON, C. J., and SETTLE, J., dissent. 
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B. M. PRIVETT v. J. B. WHITAKER, Sen., and others. 

One mag be entitled to  compensation for the destruction of a house 
which was lawfully erected, but there can be no vested right to  pro- 
long a nuisance after i t  has been declared such. Therefore, where A 
had begun to erect a house i n  the town of and shortly afterwards 
an ordinance was passed by the proper authorities of the town declar- 
ing i t  a nuisance to  erect huildings of a certain character in certain 
portions of the town, and the provisions of the ordinance included A's 
house, in  an action by A against B, the mayor of the town of G., to 
recover damages for preventing A from erecting tlie house: Held, that 
the defendant was not liable. 

This was a CIVIL ACTION, to recover damages, tried before 
Seymour, J., at  Special Term, 1875, WAYNE Superior Court. 

T h e  facts were agreed upon by tlie parties to the   action^. 
and his Honor gave judgment 'for the defendant. T h e  $acts 
necessary to an n~~ders t and ing  of the case, as decided, a re  stated 
irr the opinion of the  Court. 

From the  judgment of his Honor  the plain tiff appealed. 

flnzith &. Strong, for the' appellant. 
Euircloth & Grainger, contra. 

RODMAN, J. T h e  material fdcts of this case are as follows : 
011 97th June ,  1872, tlie plaintiff began to erect a wooden 

buildir~g in a certain locality in the  town of Goldeboro. A t  
that time, there was I I O  by-law of the town forbidding the 
erection of wooden buildings in tlmt particnlar part  of the 
town, or declaring such buildings ~luisances, although there 
wa8 to certain other parts of the  town. 

On the  next day (28th Jnne)  the  con~tnissioners adopted an 
ordinance forbidding the  erectiori of woodcn bnildings within 
certain limits, which emhraced the land of the plaintiff, under 
a penalty of forfeitjng $20 for every week for which the  build- 
ing  was allowed to continue. 
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After the passage of this ordinance, the defendant Whitaker, 
who u-as Mayor of the town, directed the police officers to 
prevent the further erection of ~llaintifl's bnilding, which they 
did by going on his land and keeping his workmen therefrom. 
T h e  other defendants had no other connexion with the trespass, 
than that they were corn~nissioners of the town, and concurred 
in adopting the ordinance of 28th Jnne. 

Afterwards, viz., on 97th January, 1873, (Private Acts 
1872-'73, chap. 3, 376,) an act wa8 passed authorizing the cor- 
poration of Goldsboro to prevent the erection of wooden build- 
ings in such parts of said town as they might think proper ; 
alld also to poll down such bnildinge then existing in certain 
parts of the town, on making corr~pensation to the owners. 

This act cannot affect the present case. 
W e  were not rcfcrred to any prior acts respecting the town 

c f Goldhboro. W h a t c ~ e r ,  for other purposes, may be the char- 
acter of acts incorporating towns, as public or private, wt  con- 
sider that they are private, so far tliat a Court is not bonnd to 
take judicial notice of their provisions. I n  fact it would bc 
impracticable to do so. 

W e  assntne therefore that Goldsboro was an incorporated 
town, and that tho corporate authority possessed the powers 
conferred on s w h  bodies by Revised Code, chap. 3, one of 
which is to pass laws to abate and prevent nuisances, (sec. 15.) 

I t  will be convenient, bctore considering the detbr~ce of the 
Mayor, to dispase of the caw as to his co defendants, the corn- 
missioners. W e  think it clear that their bare col~currence by 
their votes in favor of the ordinance above referred to, did not 
amount to a participation in the alleged trespass. The terms 
of the ordinance mkke this too clear to rcqnire any discussion. 

Now as to the Mayor. 11;s offkill right to abate or prevent 
a pnl~lic nuisance, must be admitted as a general proposition. 
For  tlle purpose of the present discassion, public nuisances 
may be divided into tour classes: 

1. Those which are neccesarily and obvioudy euch, as a 
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fence or building obstructing a highway. These may 5e abated 
by the officer who has charge of the highway, either by, or 
without mthority from a Coart, and also in like manner, by 
any individual who is specially injnred thereby. 

2. Those which are nnisances or not, according to circnm- 
etances ; such ae a stable in a town (Bargun v. P'addell, 9 Ire. 
244) powder or other explosive or easily ignitable snbstance, 
stored i n  a town, &c. Probably this class could not be law- 
fully abated except under process of law ; or at least until the 
snbject of complaint had been fonrrd to be a nuisance by some 
Court, or other competertt authority. 

3. Those which originally were not nuisances, but after- 
wards by a change of circumstance become so. Stich are mill 
ponds, powder works, tallow and glue factories, and the like, 
which if remote from habitations are not considered nnisances, 
on acaonnt of the necessity for them. BUE from the natural 
growth of populi~tion, and the extension of habitations into 
their vicinity, they are liable to become such, and when they 
do, these cannot be abated witliortt an adj ndication on their 
charter at the suit of the sovereign ; but at his instauce, they 
may be abated after any length of innocent c;r even noxious 
enjoyment. No lengt!i of time will legalize a nuisance. Bel l  
v. Blount, 4 Hawks, 384 ; Eason v. Jerkins, 2 Dev. Eq. 38 ; 
Attomey General v. Lea, 3 Ire. Eq. 301 ; Wilder v. Strick. 
land, 2 Jones, Eq., 386. 

Where the erection of a nuisance is \enjoined upon a mere 
tllreat, or intention to erect i t ,  the party enjoined has no right 
to ally cumpensntion on accour~t of bcing forbidden to make an 
ndawfiil and inj tirions use of his property. 

Tlie same maxim applies when an action will, wlierlever 
con~plcted, evidently cornE within the first class. The party is 
entitled to no co~npensation fur his ioss in consequence o f  
Iiaving done or cuntelnplatcd an nnlawfi~l and injurious act. 
No qucstion of cornpentiation can arise npon t11e second class 
of cases, because the party can always so order his business 
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that i t  will not be a nui~ance. I do not know of' any cage 
which holds that a party is entitled to compensation upon the 
abatement of a nnisance of the third class. There n ~ a y  be 
cases in FVL~CII  he mould be, and in tha t ions  to that effect may 
be fonnd in the cases citrd f iom our own reports. Tho gen- 
eral rule hoWavcr id to the contrary, for the erection in this 
class of cases, becomes a nuisance in the natural course of 
thingq, which ~night,or ought to have been foreseen by the party. 
4. The  fourth claw, nuder which the present case comes, is 

where the erectim was nut originally a nuisance, and does 
not becorrie so either hy rnismanagetnent or i n  the foreeeeable 
course of events, bnt which being oliginally lawful, becomes a 
nuisan& by force of the ordinance of the corporate authorities 
of a town, which altho~igli authorized and prosumnbly just, 
is yet arbitrary, in the sense, thnt its enactment depends npcm 
the opirriou and discretion of the corporate authorities. I do 
not know id' any anthoritg on the point, but this cape is oh- 
viously difkrent, as to the riglit to conipensation upon a r  
abatenicnt, from any case falling within the preceding clasees. 
The right of the corporate autllority seems to fill, not so 
much mithir~ the common law power to abate a nuisance, as 
within the power of eminent domain, by which a State takes 
private property, when the public convenicnco requires it. 
This discmsion haa arisen so naturally ont of the facts of this 
case, that it was almost iu~possible to avoid it. But no de- 
cision on the question of the plaititiff'u' right to compensation, 
is necessary in this case, because this action is ~kot against the 
towu which adopted the damaging ordinance, but against the 
individual whose oEcial duty it became to enforce it. The 
trefipass of the Mayor consisted in enforcing the ordinance, 
not by abating anything existing, but by prohibiting the finish- 
ing of a building which had been declared a nuisance by conl- 
petent authorit2. One may have a right to compensation for 
the destruction uf what he hsls put np, which wae lawful when 
it wa8 put up ; hu t  there can be no such thing as n vested 
right to prolong and aggravate a nuisance, after it has been 
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declared such. The addition to the erection of plaintiff' after 
Jnne 281h, was a nuisance which the Mdyor would lisve been 
justified in abating, aud u fortiori, which he was justified in 
preventing. 

PER CURIAM. Judgment affirmed. 

H. C. HEDGES v. THE WILMINQTON & WELDON RAILROAD 
COMPANY. 

Where in an action against a railroad company to recover damages sus- 
tained by the plaintiff by reason of the failure of the defendant to 
keep its track in repair, i t  mas i n  evidence that the cars of the de- 
fendant ran off the track between A and B, which points were twenty- 
five miles apart: Held, that evidence was admissible t o  show that 
the witness had passed over the same road two days before the plain- 
tiff received the injury, and that a t  some point on the road witness 
had felt rt severe jar, and that on the day the cars ran off witness was 
in the cars and predicted that a t  a point ahead the passengers would 
feel a severe jar, and that the prediction was verified, although the 
point at which the jar occurred was not shown to be the point at, 
which the cars ran off. 

CIVIL AOTION to recover damages, tried before Seymour, 2, 
and a jury at Fall Term, 1874, of the Superior Court of 
WILBON C O U I I ~ ~ .  

The action was brorlglit to recover damages snstsiued by 
the plaintiff by reason of injuries received on account of the 
alleged uegligence of the defendant in allowing its road to be 
in a bad condition and in negligently running its cars, &c. 

The facts pertine'nt to the case as decided in  this Conrt, are 
set out in the statement agreed lipon by counsel and sent up as 
a record, which are substantially as follows : 

The depositions of the plaintiff and other witnesses were 
effered in evidence iu his behalf, and it was agreed that hie 
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Honor should piss npon the competency of certain interroga- 
tories and answers which were objected to by the defendant, 
on the ground that the interrogatories were leading and thc 
answers not competent. EIis Honor overruled the objection 
and the fullowing interrogatorics and anmers were admitted 
in evidence, after exception by the defendant. 

Deposition of the piaintiff: Interrogatory 6th. Were you 
a passenger on the express passenger train of the defendant 
any time in the Spring or Winter of 1873 ; if so, state when ? 

Answer. I was on their passenger train about the 25th of 
March, 1873. 

Iuterrogatory 6th. Had  you pnrchased a ticket entitling you 
to ride on said train, or had you paid your fare 1 

Answer. I purchased a ticket from Savannah throngh to 
Baltimore on said defendant's road. 

Interrogatory 7th. Did the said train, or any car or cars 
thereof run off the track on said occasion ? 

Answer. I know there was two cars of said train 1 was on, 
on the occasion referred to, ran off' the track. 

interrogatory 8th. Were you thereby injured, and if yes, 
state how and to what extent? 

Answer. I was by said accident severely bruiscd about the 
head and neck and had my head cut, and also had my arm 
and leg brnised. 

Interrogatory 9th. If  you were injured and put to any ex- 
pense thereby, state all abont the same and how it was incnrred 1 

Answer. I was injnred very seriolislg and was taken from 
where the accident occurred to Richmond, Va., where I was 
f i ~ c e d  to lay over under the care arid treatment of a physician 
at Richmond, Va. Two physicians treated me. I do not 
recollect now all I paid for medical attention. I paid one 
physician, for merely examining me, five dollars, and paid an- 
other, and paid for my board wliile 1 was detained there a 
week before I could travel. I also paid for medicines, the 
anionnt I do not remember. My friend, Mr. Bogges, who was 
travelling with me, wae also a physician, had previously 
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dressed my wounds and laid over with me at Richmond, also 
all the nursing and attention for me, for which he has not yet 
charged. 

Interrogatory 10th. State what yo11 know about the con- 
dition of the Willnington and Weldon Railroad at the time 
you were last a passenger on i t ;  if that was the time of the 
casilalty aforesaid 8 

Answer. I haw not been on it since the accjdent. I know 
but little about the condition of the mad. I know it was very 
r o ~ ~ g h .  

Interrogatorj 11 th. Have you received any medical atten- 
tion, in consequence of the hurts inflicted on go11 in the manner 
and at the time hereinbefore referred to;  and if so, who were 
your medical attendants ? 

Answer. I was examined by Dr. Ramsay at Clark's Bay, 
West Virginia, hnd sent to the country with my friend Mr. 
Bogges, who treated me there. 

Deposition of Albert Bogges. Interrogatory 1st. Were 
yon a passcngcr on the passenger train, with the plaintif?, 11. 
C.  Hedges, on the Wilmington and Weldon Railroad, in the 
Spring of 1873 ? 

Answer. I was such passenger about the 26th day of 
March, 1873. I t  was on the 26th day; I know from my mem- 
orand nln book. 

Interrogatory 26. Did the train ran off' the track on that 
occasion, and did the plaintiff receive any injury thereby, and 
if so, state what yon know about any aud all the same ? 

Answer. Otl that occasion three cars of the train ran off the 
track, the car in which the said 11. 0. l edges  and I were in, 
and two otliers. Hedges was very badly bruised on the face, 
neck and head, one arm and one leg. The accident, I was 
told, wits near Wilso!~. I am not acquainted with tho county. 

The deposition of one Morrtcastlc, n boarding house keeper 
in Ricbtnond, was offered i n  evidence in which the witnew, 
in reply to the interrogatory, "State what yon know about 
the condition of plaintiff on the 26th of March, 1873, if you 
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saw hirn the1 2" answered "he came to my house that day ; 
his condition was that of a man very badly bruised abont the 
face and neck and hands and extending down upon the breast 
and side. H e  was qnite sick for about two days. I consid- 
ered him (the plaintiff) very badly bruised and injured." The 
defendant objected to this evidence on the ground that witness 
was not qualified to give and could not give his opinion. The 
objection was overruled by the Court, and the defendant ex- 
cepted. 

It was in evidence that the accident occnrred between Wil- 
son and Rocky Mount, and that these places are twenty-five 
miles apart. 

One  Warren was introduced as a witness for the plaintiff, 
and testified that he was a passenger on defendant's road on 
the  24th March, 1873, f r o b  Wilson to Rocky Motznt ; the road 
was ror~gll in placea, and at one place he felt a severe j a r ; ,he  
could not say the road was rough or that he felt the jar at o r  
near the place of the accident. The plaintif3 proposed to a& 
the witness if he  did not predict on his return, a day or two 
nfterwards, that at a certain point on the road ahead of them, 
they would feel a severe jar, and that in point of fact a severe 
jar  was felt at  the place named, ss he  had predicted. 

The  defendant objected ; the objection was overroled, and) 
the defendant excepted. The witness then stated that he hadl 
predicted that a t  some point on the road, ahead of them, they 
would feel a severe jar, and that in point of fact a severe jar 
was felt a t  some point as he had predicted. 

There was a verdict and judgment for the plaintiff, and 
from this judgment the defendant appealed. 

Moore & Gatling, for the appellant. 
Smith & Sikong, contra. 

RZADE, J. The  case was not argued before us for the de 
fendant. But  after the case had been argued for the plaintis 
and decided by the Court, we permitted Mr. Moore, a t  his re: 

36 
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quest, to put in a brief for the defendant. Upon examining 
his brief, we find that the only point which he presents was 
not argued 1)y the plain tiff's counsel, and was not snpposed by 
us to hare been made below ; or to appear in the record. I f  
Mr. Moore's brief had changed our views, we should have felt 
obliged to continue the case until next term, so as to allow the 
plaintiff's counsel to be re-heard, which shows the propriety of 
t h e  rule, to have the whole case opened at the hearing ; and the 
impropriety of relsxing it, as we did in this case, except far 
special and urgent reasons. 

W e  understand the brief of Mr. Moore to abandon all the 
exceptions except the objectiou to the cotnpetancy of the tes- 
kirnony of the witness 'Warren. W e  think the objection is 
sounded i n  a misapprehension of' the testimony. 

The  objection assumes that the plaintiff travelled over the 
"defendant's road 160 miles in length, and was injured by the 
"cars rnnning off the track at some " undesignated point.'? 
And that Warren Was asked the question, if he did not pre- 
dict, while traveling on the road a day or two after the acci- 
dent, t h e  at a certain point on the road a severe jar  would be 
felt ; and that his prediction was verified 2" A n d  then i t  is 
insisted, that the fact that the track was out of repair a t  one 
point is no evidence that the accident occnrred at  that point, 
fir that the road was out of repair at  auy ocher point;  or at 
the particular undefined point where tho accident did occur; 
and therefore did not t e ~ d  to prove negligence on the part of 
the defendant. But  the ficts are, that the accident occurred 
between Wilson and Rocky Mount, two depots twenty-five 
miles apart: on the 26th of March. And the testimony of Warren 
was, that two days bef'ure, 24th March, he travelled on the road 
from Wilson to Rocky Mount, and that the road was rough 
in places, and that at one place a severs jar  was felt; and that 

day or two afterwards, which mnst have been 25th or 26th 
March, the day before, or the  very day of the accident, he  
travelled back from Rocky Mount to Wilson, and on the route 
he spoke of the severe jar, and predicted that they would feel 
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i t  again, and so they did. So we have i t  that the accident 
occurred between these two points ; and that for two or three 
days just before the accident, the road was out of order, rough 
in scverai places, and badly out of order at  one place ; and is 
not that some evidence tending to show that the accident 
occurred at  some one of those bad poiuts, and that the de- 
fendant was negligent in not r e p a i r i ~ g  them. All this is so 
plain that the plaintiff7s counsel supposed, and EO did we, that 
the objection to Warreh'e testimony was, that he was per- 
mitted to epeak of what he   aid on the cars in the way of pre- 
dieting the " severe j a r "  which they wonld feel. 

W e  do not think that there is any force in any of the de- 
fendan t's exceptions. 

There is no error. 

PER CURIAM. Jndgment affirmed. 

J. F. KING 0. J. E. WINANTS. 

The judgment of this Court in Ehzg v. Winants, 71 N. C. Rep. 469, 
affirmed. 

PETITION, to re-hear this case, which was decided in this 
Court at  J u n e  Term, 1874. 

The  facts, pertinent to the case, as decided, are fully set out 
in  71 N. C. Rep., 468, and i t  is deemed unnecessary to report 
them again. 

Smith c* Strong, for the petitioner. 
Batchelor & Son, contr8. 

BYNUM, J. When a case, which has been once decided by 
this Court, is again brought before i t  for a re-hearing, in the 
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manner prescribed by law, it is the unquestionable duty of the 
Court, not only to r e  examine the grounds of the former de- 
eision, but to carefully consider any new arid additional argu- 
ment or authority which may be preserlted with the view of 
changing the judgment of the Conrt. This duty we have at- 
tempted to discharge, but the result is that we have been 
nnable to discover any error in the former decision, and 
that we must, therefore, adhere to and affirm it. 

In  the re-argnntent, Mr. Smith submits the true test for de- 
termining whether the action can be maintained, to bo this: 
K the plaintiffa' demand, though connected with an illegal 
transaction, can be enforced, withont aid from the illegal trans- 
action, it will be upheld ; and i n  snpport of this position, he 
eites Sirnpson v. Bloss, 2 E. C. L. R., 3 and 6. The rnle is 
riot disputed, bnt the difficulty is in its app!ication. The bur- 
den of so presenting his demand that it may be enfurced with- 
out opening the illegal transaction, certainly rests upon the 
plaintiff, and the rule laid down by Mr. Smith will be found 
easier in theory than in the practical application of it. The  
Conrts will not be swift to seek a way of enforcing a demand 
which springs out of a nefarious transaetion, upon snbtle dis- 
tinctions. 

But  this Court in the opinion delivered, 71 N. C , 469, fully 
considered the case, in the view presented by the learned 
counsel, but held that he had not brought his case within the 
rule he laid down, for that the rights of the parties to this ac- 
tion, could not be determined without opening and developing 
the entire transaction. His  premises, therefore, having hiled, 
his condueions mnat go with them. That the demand bere 
cannot be enforced without the aid of the  illegal contract, is 
clear from rnany recent decisions in cases analogons to this. 
Where a board of auditors of the town of O., were anthorized 
to receive proposals for the collection of town taxes, and to 
award the collection to the person offering the niosl favorable 
terms, the plaintiff and defendant, hoth made proposals. A t  
ths time of doing so, they made an agreement that if either 
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obtained the award, he wonld share the ~ r o f i t s  equally with 
t h e  other. The  defendant obtained the award and made cer- 
tain profits. I t  was held that the agreement was against pnb- 
lic policy, and that the plaintiff was not entitled to recover the 
stipulated share of the profits. Atchison v Halton, 43 N. Y., 
147. 

Again: Where several parties entered into an n n l a w f ~ ~ l  
agreement to bid for certain work, and did put in a bid, but 
before i t  was awarded, another who was a higher bidder, pnr- 
chased the bid for $400, giving  hi^ note therefor. I t  was af- 
terwards agreed, that one of the parties to the illegal partner- 
ship, shonld collect the note, and that each of the partners 
should receive $100 of the proceeds. One of the parties was 
not paid, and bronght his action for his share of the money 
collected. I t  was held that the partnership being illegal, he 
could not enforce any of its unexecnted provisions, one of 
which was to divide the $100. Woodworth v. Bennett, 43 
N. Y., 273. There, the express agreement made for the col- 
lection of the note and the division of the note and the divi- 
sion clf the money, could not be enforced, because it was a 
promise to carry out the unperformed prvvisions of the cou- 
tract of partnership. So where two or more persons conspired 
to do an unlawfnl act, and a draft was given in furtherauce of 
the agreement, it was lield that the agreement being against 
public policy, the draft was tainted with the illegality, and 
could uot be recovered upon. Zorris  IZun Coal C'o. v. Bar- 
day C'oal Co., 68 Pa., 173. 

These cases are b u t  in affirmance of Blythe v. Lovingood, 
2 Ired. 20, and the prior case uf filolman v. Johnson, Cowper 
343, cited and fully corn~ilented upon in the opinion of this 
Court, as delivered by Jnstice READE. 

T h e  whole doctrine may be summed up  in this proposition, 
viz: T h e  taint of' illegality extends to aud vitiates every sub- 
sequent transaction growing ont of and in furtherance bf the 
original illegal transaction. We do not propose to go fnrther 
in  the discnsbion, and have said this much only in answer to 
the argument submitted on the re-hearing. The soundnees of 
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our decision rests upon the opinion of the Court as delivered 
heretofore. 

We agdn call the attention uf the profession to what was 
said by the  Court in the  case of Watson v. Dodd, 72 1';. C. 
Reports. 

T h e  forrner judgment of this Cbnrt is affirmed. 

PER CURIAM. Jndgment affirmed. 

STATE OF NORTH CAROLINA on the relation of JOSEPH COT- 
TON and wife a, WILLIAM FENNER, RICHARD H. SMITH and 
BENJAMIN F. GARY. 

In an action against a guardian and the sureties upon his guardian bond, 
it  was in evidence: that the ward, the feme plaintiff, having mar- 
ried, her husband demanded of the guardian a s&tIement of his ac- 
count as guardian. Afterwards, in a conversation concerniing the 
same, the guardian stated to  the male plaintiff, that the feme plaintiff, 
his ward, was largely indebted to him, at the time showing to tile 
male plaintiE the book in  which his guardian account WRY kept, and 
representing that the account therein was correct. The ,guarilian then 
proposed to the male plaintiff that if he and his wife, the ward, would 
give him a receipt in full of all demands against him as guardian, he 
would give the plaintiffs a receipt; for the alleged balance due. The 
proposition was accepted and the respective receipts given, the plain- 
tiffs never having examined the account. Subsequently the plaintiffs 
discovered that the guardian had credited himself i n  the account 
with large sums paid in Confederate money, making no deduction on . 
account of the depreciation of the same: Held, that the plaintiffs %,ere 
entitled to an account. 

This n.ae a crvrL acTroN for an account tried before n e n y ,  
J;, a t  December (Special) Term, 1874, HALIFAX S u p e r i ~ r  
Court. 

T h e  fullowing are the  facts i n  the case as disclosed by tile 
statement signcd by the cormel  and sent up as a part of tile 
rccord : 
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The defendant, Fenner, was appointed by the late County 
Court of Halifax county, at the February Term, 1861, the 
guardian of the f e m e  pIaintiK, Ann E. and her brother James 
S. Panl, and executed his bond as such gnardian, with the de- 
fendants, Smith and Gary, as sureties thereto, payable to the 
State of North Carolitta, in the penal sum of thirty thousand 
dollars. Immediately thereafter the def'endaot, Fenner, as 
guardian, entered upon the discharge of his duties, and besides 
negroes and other property of his wards, he received at dif: 
ferent times as the property of the fenze plaintiff, sixteen hun- 
dred and eighteen dollars and thirty-two cents, which belongs 
to the capital of the estate of his said ward, as follows : 

From the sale of the land belouging to the estate of 
............................... C. A. Paul .  .$ 732 50 

From the sale of land belonging to Ann P a d  . . .  450 50 
Of Richard H. Smith, administrator of C. A. Paul, 253 38 

....... Of Richard H. Smith, administrator, &c.. 65 87 
From sale of boy Fred, sold Nov. Ist, 1863, for 

........... Confederate money, $1,025, scaIed, .-- 
Making. .............................. .$1,618 32 

On the 19th day of June, 1867, the plainti$ Ann G., inter- 
married with the plaintiff Joseph Cotton, and arrived at f i~l l  
age on the -- day of April, 1S69. After the intermarriage 
of the plaintiffs, the plaintiff Joseph, demanded of the de- 
fendant Fenner, a settletnent of his accounts as guardian, and 
the payrnetlt to him of such balance as might be due to his 
said ward. In  the latter part of the year 1869, or early in 
1870, the plaintiff' Joseph, went to the store of the defendant 
Fenner, where he tilet the defendant Smith, and a conversa- 
tion arose as to the settlement of theguardian account. Smith 
left, saying that the plaintiff Joseph, and the defendant Fen- 
ner, could settle without his aid. Fenner then stated that ac- 
cording to his guardian book, in which the gnardian accourlt 
of the f e m e  plair~tiff was kept, and which was then.written 
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out ir: full, i t  appmred that his w a ~ d  waa ir~debtcd t u  him, as 
her gnwrtlian, over fifteen h l~ndred  dollars, and p~opo..eJ to the 
plxititif-I' Josep!~, that he, Fenr~er ,  nould  g i ~ e  up  the w11(,1e of 
this bn:n to plainti%, and give thcta a receipt in full tllcrtfor, 
if yl:iirltiff$ would pi re  liiln their receipt in fa!l s e t t l e tuc~~t  of 
his guatdian acconrit. At  the  sxtne time Ft~riner l~arided to 
the plaintiff the book in which lie then said his g ~ ~ : i ~ d i a n  ac- 
connf was btated, arid told the plaititiff' Joseph, that lie could 
take ihe bouk ar~tl  esamirie the accour~t with hie wife, at  t11eir 
l e i ~ u r e ,  L n t  that tliey u-unlit find it corlect. T h e  said Joseph 
took the book :%nd l~e ld  i t  in his hands a dart v hilc M hen lie 
returned it  to the defendant without  ha1 ing exarnincd it a t  all, 
and agreed to accept tlie prc~position of' the  defendar~t Fen~ter .  
Tliereupon the leceipt was wtitten and signed by tllc plaintiif 
Joseph, and was taken home by him fi)r the signature of the 

cfenrc plaintify. I t  was sigr~cd Ly 11cr and d e l i r e ~ e d  to the de- 
fentl,iot Fenner,  about a week afterwards. 

'i here was no order of any Court of' competcr~t juribdic.tion 
obtairled by the cleiend ~ u t  as gr la~diar~ oi the feme lildit~tifI', 
allowing him to expelid arly portion of the principal of her 
estate, for her s u p p ~ r t  and education. 

In the  acconnt as contwined in tlie defr.nd;bni Fennel'b b d ,  
the guardian had credited Ii im~elf  1~ i t l1  Ia13e sun]?, paid fur his 
ward in Confederate Treatvry Notes w1)(:1! tliey were at a dis- 
c o u n t  from twerrty to fifty filr one. l i ' thew ~lnginer~ts  had h e ~ n  
scii'ed at tlleir value wller~ they were made, there x;l;ct~,id llvve 
been a I),tl;inc*e due hi.; iva:d. 

T h e  tltf'eridant Ferilier, t e s t i f i d  t h a t  the S I I I I I S  C J ~ '  I ~ I U I ~ C Y  

iibovc-, r . 2 ,  ntioned ;is bcioragilfg to thc mtate of his \ \aid n e r c  
well invested. I n  additiv!~ to  *hid ilroiie?. his waid O M  rird a con- 
siderable number of sl,zvfv. D ~ i l i r i g ,  tilt. war a~icl etjlwi,tlly the 
latter years of tlie wnr the ccbt of s t i p p o r t i ~ ~ g  t l i ~  cxpel~sive 
negroes was largely in excess (4  the c i l l  Li'b iricome. IZC r~tiide 
&'orti; to pnt t l ~ c t r ~  u ~ i t  to tlie lowcat bidder, bu t  t l i t i t  oil more 
tllan one occasion t l ~ c ,  srlms clthred fur certairr fh~nilies of said 
slaves v e r e  so large that  he kept t l ~ m  at  home, Luilt 11o11ces 
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for them and supported them. I n  order to do so h e  was com- 
pelled to  call in and use the principal money of his ward's 
estate, having no other source from which to draw the  neces- 
sary fnnds. That by this means h e  supported the said families 
a t  about one half the price it would have cost if they had been 
put ont to the  lowest bidder. Tha t  in supporting these families 
h e  had expended of his own means the  amount of the  balance 
against his ward, and that  this balance was in Confederate 
money. 

T h e  plaintifYJoseph, was twenty-two years old at  the  time 
of his marriage, and was raised in the  immediate neighborhood 
of the  defendants Feuner  and Smith, both of whom were old 
men, and the  latter a man of great influence in the neighbor- 
hood. T h e  plaintiffs never examined the guardian account and 
only became aware of \he alleged errors which were made in 
the  statement thereof, from report  of the settlement of the  de- 
fendal~t  Fenoer  with his other ward and a report that  upon a 
proper ~ e t t l e m e n t  of said accounts, the defendant would be 
largely indebted to his said ward. 

T h e  defendant Fenner, made no return to Court after the  
year 1862, of his aecowt  as guardian of the ferns plaintiff. I t  
appeared from his guardian book, that on the 1st day of Jann-  
ary, 1864, he  indebted to his ward over eleven hundred 
dollars, and that on the 1st  day of January, 1865, his said ward 
was indebted to him over fifteen hundred dollars, which was 
caused by crediting to t h e  guardian large payments irr Con- 
federare nloney, many of u hich were 1n8de w11er1 i t  wrrs a t  a 
depreciation of fifty to one. A t  the t ~ i a l  the plaintiffh sub- 
mitted to the  jury the following issue, which was wcceptc:d by 
the defendants, to-wit : (' A r e  the plaintiffs entitled to an ac- 
count of the guardianship of the defendant Fenner  1" 

H i s  Honor  charged the jnny that  if the  plaintiffs desired to 
avoid the  effect of their receipt 01) thc ground of fraud, niis- 
representation or mistake, it wonld be necemary fur them to 
prove the  same to the  satisfaction of the jury ; that as n ~ n c h  
as the  ward did not herself settle with the guardian, but did 
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EO through her husband, a person of full age, and at  least of 
ordinary intelligence, and this too after the lapse of nearly a 
year after attaining her m ~ j o r i t y ,  the law did not cast a pre- 
sumption of fraud or undue influence upon the settlement, and 
the  doctrine of Lee v. Pierce did not apply, especially if the  
ju ry  believed that t11e defendant Fenner, gave to the plaintiff J o .  
eeph, reasonable mid fair opportunity to examine the  acconnts 
and vonchers. 

After the a rg t~ment  had closed and the  Judge  had charged 
the jury, the plaintiff* asked his I3onor to instruct the  jury as 
follows: There being a capital sum of $1,618.32, confessed a 
payment of any less sum wonld not discharge the liability: 
Here  then was actually nothing paid, only a release from an 
iirlaginarp debt which the defendant himself had conj i~rsd  
up." His H m o r  declined the instruction. 

There  was a verdict in favor of the  det'endat~t, the  jury  
finding the jssne in the  negative. 

Thereupon the plaintiffs moved for judgment, non obstante 
~ e r e d i c t o  against tlie defendants for $1,618.32, the prirtcipal of 
the wards estate with interest thereon from the time of mar- 
riage, w l l i ~ h  motion was overruled by the  Court. 

Tlie plaintiifls then moved for a jrldglnerit won o6stante vere- 
dicto f'or $1,183 00, the  amount of the proceeds of the sale of 
tlie land, with interest from the  time of' tlie marriage. Tlie 
motion was overruled 1)y the  Conrt. 

T h e  plaintiffs then moved for a new trial on account of 
error in tho charge of his Honor in refusing to charge as re-  
qnested. T h e  Court overrnlt~d tho motion and thereupon the  
plaintiff* appealed. 

(i:uX.e and Rutchelo?., for t!~e appellants. 
J h o r e  cfi Gatlivzy and T. N.  flill, contra. 

SETTLE, J. There is a voiurninoue record in this case, which 
will convince any one wlio tYiil read it lha t  the plaintiffb a r e  
entitled to an xccount f'raln tlie defendants. 

PEE CURIAM. Judgment  accordingly. 
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NOEL J. FALICNER v. SAMUEL B. HUNT and others. 

Where, upon the henring of a Bill in Equitg under our former system, 
this Court sends down issues to be tried by a jury, and the jury finds 
the issues in favor of the plaintiff, and afterwards A, assignee of the 
defendants, upon affidavit moves the Court for a new trial, the motion 
mill not be granted where the affidavit of A is contradicted by two 
affidavits of the plaintiff, although the  matter alleged in the affidavit 
of A be sufficient ground for a new trial. 

Where A and B entered into an agreement by the terms of which B was 
to buy a tract of land of C, on which was a mill seat and mill, and 
they were to build the mill anew, A was to do the work and B to fur- 
nish the materlal and money, and out of the prcfits they were to pay 
for t,he land and reimburse B for his outlay, and pay the plaintiff for 
his work, and afterwards they were to share the profits or losses 
equally as partners, and in pursuance of the agreement the land was 
bought and the mill b ~ ~ i l t ,  and became profitable, and B received the 
profits, reimbursed hin~self and paid for the land : Held, That A was 
entitled to an account as a partner, and that it  was not necessary that 
the contract should Ire in writing. 

This was a BILL IN EQUITY, under onr tormer system, and 
was heard upon appeal in this Court at  January Term, 1873, 
when upon the hearing the following issues of fact wore sent 
to the Superior Court of Franklin county to be tried: 

1. Whether said Bunt  purchased said land in pursuance and 
execution of said contract entered into between him and said 
Falkner before the said purchaee, that said H u n t  s11ouId pur- 
ctiasc the same and he and said Falkner sliould erect a rnill 
and carry on the milling business on said land, or whether it 
mas after said H n n t  purchased said land that he entered into a 
contract with said Falkner in relation to building a lnill aud 
carrying on the willing business on the said land ? 

2. Whether it was agreed between said H u n t  and said 
Falkner in their contract relating to building said mill and 
carrying on the nlilling business on said land, that first deduct- 
ing the ordinary expenses out of the profits of said mill, after 
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paying, out of the residue of said profits, for said land and the 
work in building the said mill, and the timber and irons used 
in building the same, then npun the completion of said pay- 
ment, whenever i t  might happen, the whole (9 said land arid 
the said mill should be held by said Hunt  and said Falkner as 
equal partners ? 

3. Or whether it was agreed between the said Hunt  and the 
said Falkner in their contract relating to building said mill 
and carrying on the milling buniness on said land, that if at 
the end of four years, when the last payment for said land fell 
due, the said mill had made enough to pay for the cost of the 
mill and land, with interest thereon, for the cost of bnilding, 
for the timber and irons and other fixtures, the miller's wages, 
and for every other expense in hnilding and conducting the 
mill up to that time, then said Ftllkner might cotne in as a 
partner;  but if' at the end of four years it failed to do so, than 
said Falkner should have a fair price for his labor and services, 
and should have no further connection with the bnsiness. 

4. Whether it was agreed between said Hunt  and said Falk- 
ner in their contract relating to boilding said mill and carry- 
ing on the milling business on said land, that said Falkner 
should in any event be a partner i n  said mill and the whole of 
said land, or only in said mill and mill seat and the appur- 
tenance thereto, and so much of said land as should be needed 
for the porposes of hnilding and operating said mill and carry- 
ing on said niilling business ? 

5. If  the terms of the said contract between the said IIrlr~t 
and the said Falkner relative tosaid land and mill a l ~ d  milling 
bnsiness were not as above said, then what were the terrns and 
conditions of the said contract ? 

The  case, so far as decided in this Court a t  Jannary Term, 
1873, is fully reported in 68 N. C. Rep., 475. 

The  issues were found in favor of the plaintiff and returned 
to this Conrt. All other facts necessary to an understanding 
of the case as decided, are stated in the opinion of the Conrt 
at this term. 
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Xanier, Fowle and S?bow, for the appellants. 
Busbee & Bmbee, Batchelor and Hargrozre, contra. 

READE. J. This was a bill in equity under the old system 
to set np and settle a partnership, the plaintiff alleging that h e  
and the defendant Hunt ,  had entered into an agreement, by 
the terms of which H n n t  was to buy for tliein a tract of land 
of the defendant Young, on which was a mill-seat and mill; 
and they were to build the mill anew, the plaintifi doing the 
work and the defendant Hunt  fuvnibhing tbe materials and 
money, and out of the pl-ofits they were to pay for the land, 
and reimburse Hnnt  for his outlaye, and pay the plaintiff for 
his work ; and then they were to share the profits or loeses 
e,~nally as partners;  that the land was bonght, rnill built, 
was profitable. H n n t  receivcd the profits, reimbursed him- 
self, paid all but a small balance for the laud to Young, plain- 
tiff has not bee11 paid, and prays that the partnership may be 
declared, and the defendant H u n t  compelled to account ; and 
that the land and mill be sold, and out of the proceeds the 
balance to Yonng be paid, and that Young who still holds the 
title, may be compelled to make title, &c. 

The answer of E u n t  denies the partnership, and states t h e  
contract to have been that plaintiff and himself agreed to build 
the mill, and if in four years the profits paid off every thing, - 

then the plaintiff might come in as a partner, otherwise he wae 
to be paid a fair price for his labor, and tbere his connection 
wit11 it was to end ; that the profits had never been suficient 
to pay out ; and therefore the plaintiff is not a partner. A s  
for the" land, Hant says that he bonght it for himself without 
any agreement with the plaintiff, and prior to the agreement 
to build the mill, and he relies npon the statnte making void 
part,l contracts for the sale, &c., of land. 

Thc csnse was set for hearing and heard, and his Honor be- 
low found the facts to be ns stated in the bill, and directed an 
account, &c., from which the defendant H a n t  appealed. 
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Iu this Cuurt, because me preferred not to t ry  the facts, we 
directed issues to be tried by a jory in Franklin connty, and 
t l ~ e  jury found all the issues fur the  plaintiff, ns his Eionor had 
done, and the issues a re  returned to  this C o ~ ~ r t .  

And  now at this term, George B. Harris, who says he i s  the 
assignee of I Iunt  and the  real party in interest, moves for a 
new trial for causes set forth i n  his affidavit filed. I f  the 
canses set f i~ r th  mere sufficient if trne, still we could not grant 
a new trial, for the reason that  his affidavit ie plainly contra- 
dicted by two affidavits filed by the  plaintitf, so that we have 
to refuse the  rnution fur the  reason that the  causes as~igned do 
12ot exist. 

W e  m e  satisfied with the  finding of the issues bg the jury, 
(which will be set out by the  Reporter) and with the finding 
of the h c t s  by his Honor  below; and also with his ruling, 
that the statute of frauds did not apply. And  his judgment 
is in all things approved. 

This will be certified, to the end that  there may be an 
account of the  partnership and of the balance dne Young for 
the  land, and a sale of the  land, and if need be, an acco~tnt of 
the  fnnds in the  hands of the  receiver, and such further pro- 
ceedings as may be necessary, and according to the course and 
practice of the  Court. 

There  is no  error. This  will be certified. 

PEE CURIAM. Judgrnen t affirmed. 
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WILLIAM W. PURVIS and vife v .  WILT IAM H. CARSTAPHAN. 

Where a wife joins her husband in a conveyance of her separate property 
to secure a debt of the husband, the relation which she sustains to 
the transaction is that of surety. 

A suretv is entitled to the benefit of all the securities which the creditor 
acquires from the principal debtor, and if the creditor perverts or 
misapplies such securities to the prejudice of the surety. he thereby 
dischwges the surety pro tnnto. Therefore, where a feme covert 
joined her husband in a conveyance of her separate estate to secure 
the payment of advances which the defendant, a merchant, had agreed 
to make, to enable the husband to carry on a farm, and the mortgage 
alse conveyed the crops to be made, and all the stock, tools, &c., to 
secure the sum of $1,500, and the husband received the $1,500, and 
the additional sum of $1,100, and the crops were delivered to the de- 
fendant, who sold them, and by the direction of the husband, without 
the knowledge of the mife, applied the proceeds of the crop to the 
payment sf the additional snm of $1,100 : It mas held, That RS against 
the husband the application was 1 alid, but as against the wife, a 
surety, i t  was a perversion of the security, and operated as a discharge 
of the liability of the land. 

MOTION to dissolve an Injunction, hesrd before illoore J, 
at Spring Term, 1875, MARTIN Superior Court. 

The  plaintiffs bad executed to the defendant s mortgage, n 
copy of which is hereto annexed. The debts to be secured 
were those of the husband ; the land mortgaged was the yrop- 
erty of the wipe. 

The plaintiff William, traded with the defendant Carsta- 
phan, to an amount greater than fifteen hundred dollars, and 
the other creditors secured in  the mortgage had been paid in 
full ; and delivered to the defendant Carstaphan, all of the cot- 
ton raised on the mortgaged lands, to an amount greater than 
the $1,500 and the $224.83, but the plaintiff is still indebted 
to him in about the sum of $1,100. The  plaintiff William, 
directed Carstaphan to apply the proceeds of the sale to the 
amount called the $1,100 debt. The  plaintiff William, and 
his wife lived upon the mortgaged premises, and lie managed 
and controlled the entire crop. 
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There was no evidence that the plaintiff Martha, knew the 
extent of the purchases of her hnsband from the defendant or 
of the nlanner in which the proceeds from the sale of the cot- 
ton mas to be directed to be applied. 

The defendant Carstaphan, had advertised the lands mort- 
gaged for sale, and the plaintiffs had obtained an order re- 

- straining the sale. 
A t  the hearing, his Honor being of opinion that n4ile the 

mortgage would only secure Carstaphan against a second mort- 
gage only to the extent of the sums of $1,500, and $24.83 
yet as against the plaintiffs, it was a secnrity for whatever 
amount the plaiutiff Williarn, might owe the defendant, con- 
tracted for the porposes mentioned in the mortgage, although 
the land mortgaged was the property of the wife, and more 
than $1,500 had been advanced to the plaiutiff William. 

From this ruling of his Honor, the plaintiffs appealed. 
The following is a copy of the mortgage : 

STATE OF NORTH CAROLINA, 
County of Martin. 1 

This indenture made and entered into this the twenty sec 
and day of February, one tllousard eight hundred and seventy- 
three, by and between William W. Purvis and wife, Martha 
E. Purvis, of the first part, of the above mentioned county 
and State, and William H. Carstaphan, of the State of North 
Carolina and conntr of Martin, and B. Weisenfield, Bernard 
Stern, J. Friedenwaller and David Weisenfield, trading under 
the name, firm and style of Wiesenfield, Stern & Co., of the 
city of Baltimore and State of Maryland, parties of the second 
part, witnesseth: That the said William W. Porvis and wife, 
Martha E. Purvis, for and in consideration of the sum of five 
dollars, to thetn in hand paid by the parties of the second part, 
and for the further aonsiderations wliich will appear and be 
set forth hereafter in this deed, have bargained and sold, and 
by these presents do bargain, sell, alien and convey unto Wil- 
liam H. Carstaphan, B. Weisenfield, Bernard Stern, J. Fried- 
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enwald and David Weisenfield, of said city of Baltimore, tra- 
ding under the  name, firm and style of Weisenfield, Stern &- 
Co., the following real and personal property, lying and being 
in the State of North Carolina and county of Martin, and 
bounded, described and identified as follows, viz: A tract of 
land containing fonr hundred and eighty-four acres, adjoining 
the lantls of McG. Taylor and that of the heirs of Joshna 
Taylor and others, it being the piece upon which William W. 
Purvis and his wife, Martha E. Pnrvis, now reside, four mules, 
two horses, one mare, all of the farming utensils to the said 
Purvis belonging, one gin and gin Iionse, and all of the crops 
of every kind and description that may be planted or any 
where raised by the said William IV . 'Pnrvis during the year 
eighteen hu~ldred and seventy-three: To  have and to hold the 
said four hundred and eighty-four acres of land, four mules, 
two horses, one mare, the farruing a t c ~ s i l s  of every descrip- 
tion, gin and gin house, and crops of every description raised 
by the said William W. Pn1-vjs during the year eighteen hun- 
dred aud seventythree, unto thorn, the said William $1. Car- 
staphan and B. Weisenfield, Bernard Stern, J. Friedwald and 
David Weisenfield of tho firm of Weisenfield, Stern & Co., 
their heirs an1 assigns forever, in fee simple and absoltitely ; 
and the said parties of the first part doth now and will forever 
warrant and defend unto the parties of the second part, the  
title herein granted to said disposed of property against the  
claims of any and all persons whatsoever. 

Provided and nevertheless, that the conditiom on which the 
above deed is made are as follows, viz: That i t  is the desire 
and intention of the said William W. Pllrvis to engage in 
farming during the year eighteen hundred and seventy-three 
on his plantation in said county, and which ho is unable to  do 
without aid in the way of money and supplies; which money 
and supplies the said William H. Carstsphan and B. Weisen- 
field, Bernard Stern, J. Friedmald and David Weisenfield, of 
the firm of Weisenfield, Stern 8 Co., agree to furnish, if nec- 
essary to the amount of three thousand dollars, in proportion 

37 
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as follows, that is to say, Williarn R. Carstaphan, supplies and 
money to the amount of fifteen hundred dollars, and Weisen- 
field, Stern&% Go., money, or its equivalent, if desired, to the 
amount of fifteen hundred dollars to the said William W.  
Pnrvis to assist him in his farming operations. 

Now, therefore, if the said William W. Purvis sliall, on or 
before the first day of January, eighteen hundred and seventy- 
four, pay to the said Weisenfield, Stern & Co., either in cotton 
or money, whatever sum they may advance at eight per cent. 
interest on the same and five per cent. con~missions on such sum 
andiin all respects hold them harmless from any loss, and also 
pay William E. Carstaphan the surn of two hundred and 
twenty-fow dcllars and eighty-three cents, and whatever further 
snms hermay advrtnce either in money or goods, and likewise 
save him, the said Willinm H. Carstapl~an in everything harm- 
less~from any and all losses, then the above deed and every part 
thereof shall be void, otherwise it shall remain in flill force and 
effect, and it shall be lawful for and the duty of the said Wil- 
liam :II. Carstaphan, and the members composing the firm of 
Weisenfield, Stern & Co., to advertise for the term of thirty 
dags::all the property herein conveyed (saving and excepting 
the crop) at  five public places and expose the sarno at public 
sale for cash before the court house door in Williamstoo, and 
after having paid themselves any and all sums that may be due 
after the sums realized by the sale of the crop have been ex- 
hausted and tlie expenses attending the sale and this instrn- 
ment, shall pay over to the said Williarn W. Purvis, his heirs 
and assigns the balance remaining, and the said Williarn IT. 
Carstaphan or any member of the said firm of Weioenfield, 
Stern &. Co., as it now exists shall have the power to sign and 
make titlexto the property thus disposed of. As witness their 
]lands andlseals the year and date above written. Interlinea- 
tion, if any, before signing. 

(Signed,) W. W. PUWIS, 
M A R T H A  E. P U R V I S .  
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Jfoore, with wl~orn mas Gilliam, for the appellants, argned : 

T h e  debt being the husband's, and the land mortgaged to se- 
cure i t  being the wife's-the wife's estate is considered only as 
a surety. Huntington v. Buntington, L. Cases in  Equity, p. 
577, 3rd American Edition ; American notes hy Hare  and 
Wallace, pp. 591, 594 and the following cases there cited : 
Ilawley v. Bradford, 9 Paige 200 ; Pitch v. Cotheal, 2 San- 
ford, chap. 29 ; Ayres v. Hustead, 25 Conn. 504 ; JsAns v. 
R e a ~ ~ d o n ,  11 Mar,yland 465 ; Sheidle t.. TVeishlee, 4 Harris 131; 
Rnight  v. Whitehead, 20 Miss. 245. 

This eqnity is uot rebutted by a reservation of the right of 
rede~nption, or the surplus arising from a sale uuder mortgage 
to the husband ; same page, 592, top of 2nd column, and page 
583, near bottom. 1T7eek .i. I laus ,  3 W. & S., 520, 523; 
DuTy v. Insurance Co., S Id .  413. 

Being invested with the character of surety, she is entitled 
to the equities of a surety and will be discharged by any act on 
the part of creditor ofa nature to impair her recourse for indem- 
nity. Same page, 592, 1st paragraph, 2nd column ; h o m e r  
v. TPheeZzoright, 3 Sandford, chap. 135, and other cases there 
cited. 

Mortgage not good beyond the amount specified, which here 
is $1,500 to Weisenfield, Stern c% Co., $1,500 to Carstaphan, 
$1,500 which has been paid. Kent's Conirnentaries and cases 
there cited, Pet t i l ome  r. Griawold, 4 Conn. 158 ; Stroughton. 
v. Busco, 5 Conn. 442 ; St. Andrews Church v. Tomkins, 7 
Johns. Ch. Rep. 14. 

See also J l a m h  v. Lea, L. C. in Eq., p. 610 and 611 ; The 
Bank qf Uiica r. Finch, 3 Earbonr, Ch. Rep. 293. 

H e r e  the cotton mortgaged was delivered and was sufficient 
to pay the debt. The  wife had a right to be indemnified from 
this cotton if her land were subjected to payment. The hold- 
ing of the cotton and its proceeds discharges the surety, and i t  
eonltl not be applied to any other debt withont discharging 
the snrety except with her assent. P a i n  v. Packard, Ring v. 
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Baldwin, American Leading Cases, notes to page 345, 4th 
Edition. 

The mortgage is only good for $3,000,-$1,500 to Car- 
staphan. 

It is true bonds, deeds, &c., are taken most strongly against 
those making them, but this rnle is not re~orted to until other 
rules of eonstructicm fail, but when there is a condition, that is to 
be taken most favorable to the obligors or grantors. Bewne- 
han v. TfTe6b, et. al., Tre. Vol. 6, p. 57; Greenleaf's Crnise on 
Real Property, Vol. 2, p. 694, 2d Edition, quoting Bac. Max. 
Reg. 3, p. 14 ; 2nd Kent's Cornrnentaries, page 556 and 557, 
other autharities. 

fimith & Strong, contra, argued : 
1. The mortgage secures ail the advances made aucl partly 

indemnifies defendant against loss in lnaking them. The limi- 
tation is only of the defendant to make advances. 

2. The mortgage, though valid as against subsequent mort-  
gages ouly for the sum mentioned, is effectual as between par- 
ties as well in securing them i n  excess of the sum. Bat. Rev., 
chap. 65, sec. 19, p. 566. 

3. The cotton received was rightfully applied in the pay- 
ment of the advances in excess of the $1,500, arid this by Pur- 
vis' express sanction. Jenkins & Co. v. Beal, 70 x. C. Rep., 
440 ; 2 Spencer's Eq. Juria. 

4. The surplus reserve, after discharging the costs, to the 
husband, confers OII him the right to tnake the application, and 
~uakes him an agent of both. 

5. The advances were for both, and used in making the cot- 
ton, and may be regarded as expenses going to be first paid, 
and the residlle only subject to the provisions of the mortgage. 
Just as hands way be hired and paid out of the crop, so may 
other necessary expenses incurred thereby, since without this 
no crop could have been made to bec~me  available as payment 
of the seoured debt. 

G The mortgagor making either debts to the mortgagee, 
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cannot redeem without paying both. 4 Kent  Corn., p. 175; 
2 Story Eq. Juris., see. 1,034, 35. 

The wife cannot claim against creditof. Cool. Law of 
Mortgage, 485. 

READEJJ. Where a wife joins her husband in a convey- 
ance of her separate property to secure a debt of the husband, 
the relation which she sustains to the transaction is that of 
surety. 

A surety is entitled to the benefit of all the securities which 
the creditor acq!lires from the principal debtor. And if the 
creditor prevents or misapplies such securities, to the preju- 
dice of the surety, he thereby discharges the surety, pro Zanto. 

I t  follows that if the defendant creditor acquired any secu- 
rity from the hnsband plaintiff, and perverted or misapplied it, 
either of his own will, or with the  concurrence of the princi- 
pal debtor, i t  releases the surety wife, pro tanto. 

These positions are well supported by the authorities cited 
in the plaintiffs brief. 

I t  is necessary now to enquire whether the creditor did 
misapply, to the prejudice of the surety, any security which 
he  had from the principal debbor. And this depends upon the 
proper construction of the mortgage. 

T h e  mortgage recites that the plaintiff husband, desired to 
engage in farming :, and, to enable hitn to do so, the defendant 
had agreed to furnish him with money and supplies to the 
amount of $1,500, if necessary. And the hnsbancl and wife 
mortgaged not only the crops to be made, but the ~ t o c k ,  tools, 
machines, &c., and the farm itself, which farm mas the prop- 
erty of the wife to secure whatever sum the defendant might 
advance, and to save him harmless, &c. The  defendant ad- 
vanced $1,500 and $1,100 more. And the question is, whether 
the  mortgage covers the $1,100, as well as the $1,500. We 
think it doea not. Although the words " whatever sum " and 
"save harmless," are large; yet we think they are restrained 
by  the sum specified, $1,500. The  stipulation was, that tlie 
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defendant was to furnish $1,500, " if necessary." If so large 
a sum was not necessary, then 'L whatever sum " might be ne- 
ceseary, less than that. 

It is admitted that the creditor received from the debtop 
husband more of the crop, &c., produced on the farm than 
was necessary to pay off the $1,500; but hy the consent of 
the husband, he applied it to the excess over the $1,5001 
While this appropriation was good as against the huaband, yet 
as against the surety wife, it was a perversion, and operated as 
a discharge ot the liability of her land. 

There was error in dissolving the injunction. 
Let this be certified. 

PEE CURIAM. Judgment accordingly. 

JOHN W. SCOTT V. ELIAS BRYAN. 

A promise to pay the debt of another is not binding on the party making 
the promise, unless the same be in writing. 

T o  prove a disputed fact, the best evidence of which the nature of the 
case admits must be produced. The best evidence of a judpmeet is, 
the record of the same, or a transcript thereof. 

(Byittan v. Thrailkill, 5 Jones 329, cited and approved.) 

UIVIL ACTION, for the recovery of money only, tried beforo 
g e m ,  J;, at Fall Term, 1874, CHATHAM Superior Court. 

The action was referred by consent and heard by his Honor 
upon exceptions to the report of the referee, which was sub- 
stantially as follows: I find that J. W. Scott was a mer- 
chant in the town of Haywood, in Chathaxn county, from 
1E55 to 1869, and the defendant was one of his customers 
during that period, and that the plaintiff sold goods to the de- 
fendant and his family, and charged them to the defendant, 
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and kept an acconnt of what he sold, and also of what he 
received from the defendant, crediting the defendant with the 
money received from him and the services rendered by him. 

The  defendant produced an account against the plaintiff for 
a few articles alleged to have been sold to plaintiff, and also 
for the board of the brother of the plaintiff for two months. 
8 3  to these demands each party pleaded the statute of limi- 
tations, and it  was held that the statute barred both claims. 
I also find that the plaintiff had charged the defendant with 
an acconnt of $228.83 against R. R. Bryant, who was a ward 
of the defendant. The defendant was the father of B. R. 
Bryant, and in the year 1866 as guardian of his said ward, as- 
sumed the payment of the account as ~ t a t e d  by the defendant, 
but: as stated by the plaintiff, he assumed i t  individually, 
although the acconnt was for"goods sold prior to the 17th of 
April, 1861, I hold that it is nut barred by the statute of limi- 
tations, as i t  became the debt of the defendant within the time 
beyond which the statute does t o t  apply; the defendant 
having also assumed the payment of the same within three 
years from the date of said account. I have therefore charged 
the defendant wit11 the items on the account of the plaintiff 
after the 17th day of April, 1861, with interest. I also charge 
him with the B. E. Bryan item of $228.83, with interest. 

The report of the referee is voln~ninous and contains a great 
many facts not pertinent to the case as decided. The defend- 
ant excepted to the ruling of the referee, charging him with 
the item of $225.83, and also to the admission of the testimony 
of the plaintiff with regard to a counter-claim, all of which is 
fully stated in the opinion of the Oourt. 

The exceptions were overruled and the defendant appealed. 

B. 1. Howze and Tourgee d Gregsly, for the appellant. 
John Xanniny ,  contra. 

RODMAN, J. The defendant suggested a diminution of the 
record, in that the record of a judgment recovered by Scott 
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against one Elliott, which is referred to in the case settled 
between the present parties, does not accompany the case, and 
moved for a certiorari to bring it up as a part of the case. 
This was opposed by the plaintiff, and we are of opinion that 
the writ should not be granted. The reasons for this opinion 
will sufficiently appear from our opinion on the second exceg- 
tion to the judgment of the Court below. 

The f i s t  exce9tion of the defendant is that the referee 
erroneo~zsly charged him with a certain debt of $228.83, which 
B. R. Bryan, 8 son of the defendant, had contracted with the 
plaintiff. The son, at the time of contracting the debt, was a 
minor and tJle defendant was his guardian. On a certain oc- 
casion the son had some cotton ; whether it was the product of 
his own land or of the defendant's, does not appear and is not 
material. Plaintiff endeavored to get the son to consent to 
his taking the cotton in payment of the debt. This the son 
refi~sed to do except with his father's consent. The father 
refused to consent, but said he would pay the account. It is 
immaterial whether he said he would pay i t  as gnardian, that 
is, out of the son's property, or not. An ugqualified promise 
to pay out of the son's property would be as binding as a 
promise to pay individually, and would amount to the same 
thing. But whatever the form of the promise was, it had no 
legal force, as i t  was a promise to pay the debt of another, and 
was not in writing. .&$it~n v. Thrailkill, 5 Jones, 329. 

In  the present case the debt was originally, and continued 
to be, that of the son. The promise of an infant to pay an 
acconnt for goods sold to him, (not being necessaries,) though 
voidable, is not void. 1 Pars. Cont. 295. 

The promise of the father was superadded to the liability of 
the son. A father or ghardian is under no legal liability to 
pay debts contracted without authority from him by his son 
or ward except under special circumstances which did not exist 
in this case. 1 Para. Cont. 304 ; Hunt v. Thompson, 3 Scam. 
180; Tarney v. Young, 11 Vt. 258; Kelly v. Davis, 49 
N. B. 187 ; Robinsen v. Veeks, 56 Maine 102 ; i3ieltovz v. 
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Springett, 11 C. B. 452, (73 E. C ,  L. R;) Rolfe v. A660tt, 
6 E. & P. 286, (25 E. 0. L. R.) 

W e  concur in tke judgment of his Honor on this exception. 
The defendant is not liable. 

Tha second exception of defendant is set forth as follows : 
" That the referee erred in admitting the testimony of the 
plaintity, as follows : The plaintiff proposed to prove that he  
and the defendant were co-partners. That as co-partners they 
were indebted to one George Harris, principal and interest, 
somewhere between $5,500 and $6,000. That plaintiff had a 
claim amounting, principal and interest, to $2,000 against one 
Elliott, and that in the settlement of the claim of Harris against 
Scott aud Bryan, the claim of Scott against Elliott was taken 
in part payment. The said Harris was the bondsman of 
Elliott. The claim of $2,000 was due Scott individually from 
Elliott. 

The defendant's counsel then asked if those two claims had 
been reduced to judgment. The plaintiff answered that the 
claim against Scott and Bryan had bee11 reduced to judg- 
ment, and the other not. The defendant then objected to the 
proposed testimony as being incompetent without the prodnc- 
tion of the judgment. Objection overruled; testimony ad- 
mitted. The plaintiff admits the case 626, J; W. Scott v. W. 
P. Elliott, was the claim he had on said Elliott, and that the 
papers filed in the judgment roll are the papers in the case. 
His Honor sustained this exception. From these r u l i ~ g s  the 
plaintiff prayed an appeal." 

The evidence objected to by the defendant, was that tending 
to prove the amount of the claim of Harris against the firm of 
Scott and Bryan, upon which the plaintiff alleged he had paid 
$2,000 of his separate money. The amount of this partner- 
ship debt seems to have been in dispute. If i t  was lees than 
$2,000, evidently the plaintiff paid m x e  than the partnership 
wss liable to pay, and he was certainly not entitled to charge 
for any excess paid over and above the partnership debt. T o  
prove a disputed fact the best evidence must be produced 
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which the nature of the case admits. A transcript of the 
judgment (not of the  judgment roll) was evidently better 
evidence of the amonnt of the debt, than the recollection of 
the witness. W e  are at a loss to conjecture why the plaintiff 
should have persisted in leaving this qnestion of fact open to 
donl~t,  when he might have produced conclueive evidence. I f  
he  was surprised and not then prepared mith:a certificate of 
the judgment, i t  must be supposed that the referee would have 
given him reasonable time to procure it, as i t  would have been 
the duty of the referee to do. I l i s  IJonor sustained this excep- 
tion, and we concur with him, that the evidence objected to 
was not cornpetent. 

W e  have had some difficulty as to the judgment that ought 
to be given. Oriinarily: whet1 an exception to a report of an 
acconnt is sustained, the j:ldgment is  that the report be re- 
formed by omitting the charge or credit excepted to, and then 
the proper j udgrnent is given upon the account as reformed. 
So, i n  general, if n charge or credit be excepted to, as being 
allowed without evidence, or without sufficient evidence, where 
the reviewing Court has power to pass on the weight of the 
evidence, and the exception be sustained, the report would be 
reformed as to that item, and judgmeut given on i t  as re- 
formed. This mould be on the assumption that the party had 
produced before the referee all the evidence which existed and 
which it was in his power to procure, as it was his dntp tcl 
have done. And also on the policy of requiring parties to use 
due diligence in the prosecution of their claims in the proper 
time. I n  such a case, to send the question hack to the referee 
to be passed on again upon additional evidence, is in effect to 
give a new trial of the question, and is attended with the like 
evils of delay and expenses which attend new trials on matters 
of fact once decided by a jury. A new trial of an issue be- 
fore a jury would certainly not be g r a ~ t e d  where the party 
knowing of the better evidence, and being able to obtain'it, 
had neglected to do so, and risked his case upon e v i d e ~ c e  held 
to be incompetent, and therefore rejected. 
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This case, however, is not exactly that. Here the referee 
received the incompetent evidence, which ruling, incorrect as 
it was, may have induced the party to content hinlself with it. 
Moreover, it seetns not to be disputed, that there was a just 
claim to some amount, in favor of Harris against the firm of 
Scott & Bryant, and it would be a manifest injustice, if the 
plaintiff should lose credit entirely, for his payment of $2,000, 
merely because of the uncertainty whether as much as that, or 
more, was due to Harris. 

For these reasons, we are of opinion that the plaintiff should 
have another opportnnity of proving the fact in dispute, by 
competent evidence, if he can. This question was not paased 
on in the Court below, and indeed no final judgment was given 
there, as i t  ought to have been. 

The rulings of the Judge below are sustained, and the case 
is remanded, in order that the account may be reformed as to 
the matter of the first exception, and that a new trial may be 
had as to the matter of the second exception. 

The plaintiff will pay the costs of this Court. 

" PER CURIAII. Judgment accordingly. 
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MUXPIIY tl. RAY, Adm'r., de bonis non. 

GRIZZELLA A. MURPHY u. NEILL W. RAY, Adm'r. de bolais non. 

I t  is not error in the Court below to reject evidenee where i t  does not 
appear that the evidence offered is material to the point in issue. 

Where an Execntor, Administrator, next of kin, &c., is examined as a 
witness in his own behalf concerning transactions with the deceased, 
the evidence of any person (the plaintiff) not otherwise rendered in- 
competent, is admissible to contradict or explain the evidence of such 
Administrator, &c. 

The fact that a witness was at one time the agent of a party deceased, 
does not render his evidence incompetent, after the agency has ceased 
to exist. 

CIVIL ACTION, upon a bond for maintenance, tried before Bua- 
ton, J., at Spring Term, 1875, CUMBERLAND Superiorqourt. 

The following is substantially the  statement of the case sent 
up to this Court as a part of the record: T h e  action was 
originally instituted in the name of Elizabeth Murphy as 
plaintiE, against the present defendant, who is the  administra- 
tor de bonis non of Daniel B. Mnrphy. By leave of the  Court, 
the summons and the pleadings were amended so as to make 
Grizzella A. Nnrph-g, assignee of Elizabeth Murphy, party 
plaintiif, instead of Elizabeth Murphy, i t  appearing to the 
Court that Grizzella A. Murphy claimed to be the real party 
in interest under an assignment of the bond to her. After the 
rendition of the verdict by the jury upon the issues submitted, 
William J. Buchanan and Mary Ann Bnchanau his wife, were 
allowed to join themuclvee as defendants in the action as heire 
a t  law and the next of kin to Daniel 13. Murphy, deceased. 

I t  was in evidence that Mrs. Eliz $'icth Murphy, a widow 
lady in advanced life, wns possessed of considerable estate in 
laud and negroes, having two children, both of them grown, 
one being Daniel E. Mtirphy, the intestate of the defendant, 
and the other Mary Ann,  wife of the defendant William J. 
Euchanan, entered into an arrangement with her children in 
the year 1850, by which the bnlk of her property was to be 
divided between Daniel B. M u r p h ~  and TV. J. Buchanan and 
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wife, and in consideration therefor she was to be supported by 
them. This arrangement was carried into effect on the 16th 
day of September, 1850, and orr the same day Daniel B. Mur- 
phy executed a bond whereby he became bound in the  penal 
sum of five thousand dollars, the condition of which bond was 
of the tenor following : " The  condition of the above obliga- 
tion is such that should the said Daniel B. Murphy provide for 
the comfortable maintenance of the said Elizabeth Nnrphy, 
and pay her the sum of fifty dollars annually during her natural 
life, should i t  be required, then the above obligation to be void, 
otherwise to remain in force and virtne." On the same day 
W. J. Buchanan arid hid wife executed a similar bond, arid the 
parties executed the f'ollowing articles of agreement: 

" TVh'hereas, Elizabeth Murphy, by deeds from Thomas 
Murphy and Daniel Murphy, husbandyf said Elizabeth, holds 
certain property consisting of lands and negroes, &c., to be 
allotted at  her death to the heirs of her body, Daniel B. Mur- 
phy m"dWm. J iBuchanan and wife, Mary Ann, as by refer- 
ence to said deeds will more f111ly appear. The  said Elizabeth 
Murphy, mother, having sole power and coutrol in the premises, 
is willing to distribnte in part according to said deeds, consent- 
ing to a division of the land and negroes, and reserving to 
herself the right and title in two negroes, named John and 
Anna, the  l~eirs  relinquishing all claim to said negroes, and to  
give bond in the sum of five thousand ($5,000.00) dollars each 
fbr the comfortable maintenance, to yay each fifty dollars 
annually, should it be required. And in view of carryingout 
said division, we have constituted and appointed Daniel Mc- 
Cormiclr, David McNeill and Joel Williams, as commiesioners 
and bonds to each other to abide by the same, this the 16th 
September, 1850. 

I n  witness we have hereunto set our hands aud seals. 
(Signed) E L I Z A B E T H  MURPHY, [SEAL.] 

W. J. BUCHANAN, [SEAL.) 

MARY ANN BU~;HANAN,[~EAL.] 
D. B. XURPHY, [SEAL.]" 
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These paperg were drawn by one David McNeill, a neighbor- 
ing magistrate, who was called on for that purpose, and who 
was one of the commissioners selected to make the division. 
On the same day the division was completed, and the children 
of Eiizabeth Murphy put in possession of the respective shares 
allotted to thcrn. 

Mrs. Elizabeth Murphy made her home with her son David 
B. M~iphy,  who v a s  the husband of Grizzella A .  Murphy, the 
present plaintiff, f'or some eight or ten years. She lived un- 
happilr there. She was of a curious diiposition and her son 
was reckless and intemperate and she was afraid of him. At  
the end of that time she left his house and went to live with 
her sister Mrs. Kay, and continned to reside there until the 
death of Daniel B. Murphy, which occurred in 1867. Dnring 
the period she v a s  at  the house of Mre. Ray she paid but little 
board, arnoanting in all to $30.00. She had but scant means. 
She received nothing from her son, and after the war she re- 
ceived nothing from the Buchanans, who removed to Texas 
where they reside. On the 27th of July, 1667,'Mrs. Elizabeth 
Murphy returned to the house of Grizzella A. Mnrphy, the 
widow of her son Daniel E. Murphy, and continued to live 
there until her death which occnrred on the 3rd of April, 1872. 
From the day she returned to the housc of the plaintiff the 
tile plail~tiff had sole charge o i  her, and a t  her own cost rrrain- 
tained her, nursed her, and buried her. Neither the admiais- 
trator of Daniel B. Murphy, nor the Buchanans contributed 
any thing to her snpport. Daniel 33. Murphy died without 
children and Mary Ann Buchanan is his heir at  law. The 
plaintiff is his widow and has had dower and a year's support 
allotted to her. Upon the death of Daniel R. Murphy one 
Alexander NcIKethan, on the 1st of July, 1867, took out letters 
of administration upon his estate, but was s~~bsequently re- 
moved on 10th April, 1863, because of failure to enlarge his 
bond, it becoming necessary to sell real estate for assets, and 
Neil1 W. Bay, the present defendant, was appointed adminis- 
trator de bonis non. McKethan is the brother of the plaintiff 
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CJrizzella A. Murphy. In  1869, the second year'after the re- 
turn of Elizabeth Murphy to the house of the plaintiff, the 
same magistrate who drafted the two bonds and the articles of 
agreement, was again called on to draw other papers relating 
to her maintenance. H e  drafted these papers which were all 
executed on the 20th November, 1869, as follows 

1. A bond of the following tenor : 

STATE OF NORTH CAROLINA, 1 
Cumberland County. 1 

Know all men by these presents that I, Grizzella A. Mur- 
phy, am firmly bound unto Elizabeth Murphy in the sum of 
two thousand dollars, current money, to the payment whereof 
well and truly to be made and done, I bind myself, my heirs 
and representatives. Signed and sealed with my seal, this 20th 
day of November, 1869. 

The condition of the above obligation is such that should 
the said CTrizzella A. Murphy provide for the comfortable 
maintenance of the mid Elizabeth Murphy during her natural 
life and at her death provide a decent funeral, then the above 
obligation to be void, otherwise to remain in full force and 
virtue. 

(Signed,) G. A. MURPHY, [Seal.] 
JNO. W. McKETIIAN, [Seal.] 

Beaied slnd delivered in the presence of 
D. MCNEILL, 
R. R. ROBINSON. 

2. An assignment under seal of the interest of Elizabeth 
Murphy in the two bonds for maintenance executed Sept. 16th, 
1850, to Grizzella A. Murphy. 

3. h power of attorney to Alex. McKethan to collect cer- 
tain notes belonging to Mrs. Elizabeth Murphy, also to bring 
suit upon the two bonds aforesaid for the benefit of Griazella 
A. Murphy. 
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Both the assignment and the power of attorney were signed 
by Elizabeth Murphy. 

By virtue of the authority claimed under these documents 
this action was brought originally in the name of Elizabeth 
Murphy,McKethan acting as her agent. The suit is instituted 
on the bond for maintenance executed by Daniel B. Nurphy. 

The defence set up is that the instrnments executed by EXz- 
abeth Murphy on the 26th of Nov., 1869, are invalid : 

1. Because of mental incapacity. 
2. Becaose of fraud and undue influence exerted to procure 

their executien. 
The following issues were submitted to the jury and the jury 

responded respectirely as follows : 
1. Wss Mrs. Elizabeth Murphy of sound mind at the date 

of the assignment of the bonds to the plaintiff on the 26th 
of September, 1869 1 The jury found she was. 

2. Did the plaintiff, Grizzella A. Murphy, procure the as- 
signment to be made to her by Mrs. Elizabeth Murphy by the 
exercise of undue influeuce ? The jury found she did not. 

3. What was the value of the maintenance afforded by the 
plaintiff to Mrs. Elizabeth Murphy from 27th Jnly, 1867, to 
the time this snit was brought, 5th May, that is for two years, 
nine months, and eight days? The jury responded $25 per 
month with interest from May 5, 1870. 

4. What  was the salne of the maintenance from May 5,1870, 
@ the death of Mrs. Elizabeth, 3rd April, 1872, being one 
year, nine months and twenty-eight days, also the funeral ex- 
penses paid by Mrs. Grizzella A. Murphy? The jury found 
$30 per month, and funeral expenses $40.00. 

The defendants thereupon moved for a new trial and upon 
the argument of the rule alleged error in admitting evidence, 
after objection taken, as follows : 

1. One of the defendants' witnesses had testified that WE. 
Elizabeth Murphy had left her mother and gone to live with 
Mrs. Grizzella A. Murphy in 1867, and that when she left she 
carried with her s bag containing what the old lady said was 
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money, gold and silver. The  bag was about eight inches in 
length and four inches in width. and was a good handfill1 to lift. 
To  rebnt this evidence the counsel for the plaintiff propoeed to 
ask hcr whether Mrs. Elizabetli Mnrphy brought any gold or 
d v e r  money with her when she come to plaintiff's house 1 

The defendant objected on the ground that the witness was 
a party inlinterest and the qnestiou related to a transaction 
between her and Elizabeth Mnrphy, now deceased, and was 
rendered incompetent by see. 343, of C. C. P. His Honor 
overruled the objection and the defendant excepted. There 
were other exceptions to the admissibility of evidence, all of 
which are stated in the opinion of' the Court. 

The Co~irt  gave judgment fur  the p1aintiiTtaccording to the 
verdict, and thereupon the defendants, Buchanan and wife, 
appealed. 

d i l cR~e ,  far the appellant. 
A5errimon, Fuller & Ashe, contra. 

BTNUH, J. This case is here by appeal from the ruiings of 
his Honor, in the Court below, on qnestiona of evidence. 

1. Evidence had been given by the defendant that when 
Elizabeth Murphy, the deceased, assignor of the plaintiff, 
rncved to her house, she brought with her a bag of gold and 
silver. To  contradict this, the plaintiff was introduced in her 
own behalf and plloweil to testify thttt Elizabeth d ~ d  not bring 
any bag of gold or other coin, whet) she moved to her house. 
The defendant objected to this testimony on the ground that 
i t  was excluded by C. C .  P., sec. 343. I t  is unnecessary to 
say how it would be, if the evidence had been material to the 
issue, but a sufficient answer to the objection is, that the evi- 
dence on both sidee was wholly irrelevant and immaterial to 

t h e  issues being tried. What the bag of gold had to do with 
the matter, does not appear. 

2. The defendant introduced witnesses who testified to cruel 
acts of mistreatment and nndue influence by the plaintiff to- 

18 
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wards Elizabeth Murphy, the intestate. The plaintiff, under 
objection, was introduced to explain and contradict this testi- 
mony, and did contradict it. When the d e f c d a n t  thns 
opened the door, by his own evidence, the matter was set at 
large, and the plaintiff's rebutting and contradicting testimony 
beeante competent by the express provision of C. C. P., aec. 
343. 

3. McKethan was o£fered as a witness for the plaintiff, and 
objected to by the derenclant, on the ground that he had been 
a former administrator on the estate of D. B. Mnrphy, deceased, 
and also had been the agent of' Elizabeth Murphy. Even if 
these facts could have at  any time atfected his competency, 
theycertainly do not afr'ect it after these relations had ceased 
toexist, as was the case wheu he was offered. 

4 At the reqnest of the plsintifl's counsel, the Court in the 
charge to the jury, instructed them that the action was prop- 
erly brought, that is, as we understand it, as to the parties to 
the action. The jury had nothing to do with that question, 
whether correct or incorrect in law, bnt the exception of the 
defendant, that the instruction influenced the verdict of the 
jury, is rather far-fetched. I t  is not seen haw it could reasou- 
ably have had that effect, as the jury was elnpannelled to try 
certain written issues of fact. 

PER CURIAM. Judgment affirmed. 
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Chap. 106, Sec. 3, Bat. Rev. requiriug a sherig elect who has thereto- 
fore bcen sheriff, to produce his tax receipts from the proper officer, 
before again being inducted iuto the ofice, imposes no additional 
qualification upon the eligibility to office of such sheriff elect, other 
than those required by the Constitution, Article VI, Section 1, but 
only prescribes an assurance for the faithful discharge of the duties 
of the office. The General Assembly has authority to prescribe such 
assurances as the general welfare demands, and therefore the act is 
not unconstitutional. 

Van Bohkelen u. Canatlay, decided at this term, cited and approved.) 

This was a CIVIL AcrroN, tried before zlenry, J, at January 
(Special) Term, 1875, of WAKE Superior Court. 

The  relief demanded was that the defendant be ousted and 
ejected from tbe office of sheriff of the county of Wake, 
which office he, at  the institution of this action, held by ap- 
poir~trnent of the connty commissioners. The  facts as settled 
by his Honor and sent up as a part of the record, are as follows : 

I t  was admitted that the relator had been, before the election 
in August, (1574,) elected sheriff of V a k e  county, and had 
held the ofice for two gears preceding. During this period 
he  had collected large amounts of conoty and State taxes, and 
had failed to pay over the same to the proper officer as re- 
qnired I)y law, and was at  the time of election, and has been 
ever since, largely in default of payment of county taxes col- 
lected by him by virtue of his o h e .  That he had appeared 
before the Board of County Cornnlissioners and demanded to 
be inducted into office and that the Board had required of him 
to tender his bonds and to exhibit his receipt for the taxes- 
theretofore coilected. H e  refased to do this, but denlanded 
that he should first be declared elected, and stated that upon 
being duly declared elected, that he would tender and justify 
his said d i c i a l  bonds, but did not offer to exhibit any receipt 
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fLr the taxes cgllected by I~irn,  and adinits rllat he has none 
s~ich.  Tlierenp(7n the Rnard ot' Cotnmissioner~ declared the  
ofice vacant, arid proceeded to elect the dcft.ndant, who gave t h e  
hontls ; t ~  d took the oaths requ;recl by law, an(l was inducted 
into office. 

I t  appeared in evidence that there were cast R)r the relator, 
at House Creek Township, - votes, a i d  for the defendaut 
-- votes, and that  when t l ~ e  voting commenced in the  
~ n o r r ~ i i ~ g  at  that township. there were o111y four b ~ l l o t  boxes 
used, bccnnse poll-holders and judges of election could not be 
(found to perform thc ~wluired  clntiee. One of tliese boxes was 
for ballots f i ~ r  Snperintendcnt of P ~ ~ b l i c  Iostructiun, c u e  for 
Solicitor, one for Congress and one for rnerubers of the Gcn-  
era1 Asseriibly arid cuunty candidates. D u r i r g  the furcnoon 
attention was called to the  irregnlarity of allowiug voters to 
deposit ballots cnntxining the names of candidates for county 
officers and those of candidates fur the General Aiiernbly i r ~  
the same box, arid a fifth box was then provided, into which 
the  ballots cnst for ~uewbers of the  General Asseinbly werc 
then put. All the ballots cast in the box when the  alleged 
i r r ep la r i ty  existed were counted, and of thew the relator re-  
ceived -- votes, and the  defendant -- votes. 

I t  was insisted for t h e  defendant, that the  votes thns  cast 
were illegal and void, and if all mere not void, at  least all 
those deposited in said box before t l ~ e  fifth box was obtained 
and opened were void. and requested the C o ~ ~ r t  so to charge 
the  jnry. T h e  Court declined so to  charge, but instrncted the 
jury that these votea shonld be counted :~nless there mas frand 

t' 
in the voting on the part v f  voters or jttdges of the election, 
and i f  there was no actual frand the irregularity did not vitiate 
afiy of those ballots and they should all be counted. T o  this 
charge of his Honor the  defendant excepted. 

T h e  fol!owing issues mere submitted to the jury : 
1. W a s  the relator elected sheriff ? 
2. Did  h e  offer to tender bond arid justify the same ? 
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T h e  jury f ~ o n d  the  first issne in the  affirmative and tile 
second in the  negative. 

Special instructions were asked for both by the  relator and 
the  defendant, but they are not pertinent to the case as decided 
in this Conrt, and are therefore omitted. 

By  coltsent of the  parties, the  question of law as to the  
right of the relator to be inducted into office. notwithstanding 
his defalcation as former sheriff; was reserved, and upon the  
argument the  relator insisted that  the  act reqniring one who 
had theretofore been sheriff to settle with and pay up to the  
officers entitled to receive the  taxes frotn him before entcrirlg 
npon tlie duties of his said office, (Bat. Rev., sec. 3, chap. 106.) 
was in conflict with Art .  VI  of the  Constitution arid void, 
and npon the  ficte demanded judgment of ouster of the de- 
fendant i ~ r  order that the  relator might be inducted into the  
office. 

T h e  relator further insisted and assigned for error apparent 
on the  face of the record that  his Honor  submitted to the  
jury the  following issne to-wit : Did the  relator offer to ten- 
de r  bond and justify the same, the  said issue being nncertain 
and immaterial and so far as it affected the case, was aflirrncd 
by the  relator in his complaint, and admitted by the defendant, 
i n  hie answer. 

T h e  Cur~r t  mas of opinion that  the  act referred to was not 
void, and the relator was not erititled to be inducted into said 
ofice, ul~lcss he settled and paid np the taxes, as required by 
law, bef'ure such induction. T h e  Cuurt thereupon gave judg-  
ment  ft)r tlie defendant, and  the  relator appealed. 

Batchelor, with whom was flayu7ood, Badqer ,  Devercua, 
Bat t le  a? Son, and Gatding, argned : 

I. Whcn tile Cunstitcltlor~ itself has prescribed both the  
pnalificatioris and disyuslificatio~~s of voters. the Legislature 
caunot enact s law which prescribes a new and additional 
qnalificatiun, vr wliich repeals any col~stitutionnl disqualifi- 
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cation. iMcCn$erty v. Gzyer, Leading election cases, 44-59 
Peun. Rep., 109. 

11. When t l ~ e  Oonstitr~tion has prescribed 110th the  qualifi- 
cations and disqtialificatiorrs u f  oBce holders, the Legislature 
cannot ennct a lam, which prescribes a new and atltlitior~al 
qualification, or which repeala any constitntional dieq~lalifi- 
cation. Sce note to case above cited for anthorities. Leading 
election cases 51. 

111. B u t  with y.eq?eci! 80 uotem, it is dear ly  w i t l ~ i ~ ,  the  just 
and corlhtitutpnal limits of the legialntive power. to adopt any 
rcnsonrtble and uniform regnlations i n  regard to t h e  mode of 
exercising the right of voting, which will secnre its enjoyment 
in R prompt, orderly and convetiient md!lner. 

a. I3nt tile Legislature cdnnot, tinder the pretext and color 
of i~ey7dni!ing, subvert or i7zjitrio?tsly pestrain, the  r i g ! ] ~  itself 

(2,. Fur  exarnl)ls : A statntc reqrairing that, previous to mi 
election, the qcidifications of votere s l~al l  be proved an11 their 
naruec placed in a register, is not to be regarded as prew-ibirlg 
a q?tnl~f;cntio?z, in addition to those wl~ich,  by the  ConDtitn- 
tion, crltitled a citizen to vote, bot only a reasot~&e regulation 
?,f the mode c t f  exemking the ~ i y h t  ojf suftwge, which  it is 
con,peter~t fbr the  Lrgitlatrbre to make. Japela v. fiictpr. 
Leading election ca-es, p. 51, 12 B~cker ing ,  435. 

c 13nt where the  law under the pretence u f  r>eyu?/~ti~,y, pre- 
seri.~ic.r rnles for exerci-ing the right, wf~ieh irlvatle i t ,  fritter it 
a n  a\-, or entirely destroy i t ,  i!ley are a l ~ ~ o ! u t o l ~  roid a ~ , d  uf'no 
efr' .'. P a g e  r .  Allen, leading cases on election, p. 62 ; tiote 
53 PLliri., St .  &Y. 338. Cdse at  this term i n  the  nl,-rttcr of 
tlic' (.ib,v of Wiluiirlgton. 

i V  I n  w q w t  to qz?;ce holn'ors, it is d e w l y  witL!n tlre jilst 
8114 c-o.lstitutiorla1 limits of the Legislative power, to d o p t  21ny 
rert tnudle and u12fiu.m regnlatior~a i n  regtrd to the  m inner 

of z\arei,ing the r ight uf  holdi~ig oftice, wliicll Eecnrc f'roln 
t12 y ~ , t * s o ~ i  aEout to enter upon the dutics u f  a pnblic oflice, 
g t , ~  I.t.ltees t h a ~  h e  will be conscientious in tho discharge of 
snc:i duties, and faithful to the public obligatiom that  he  is 
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abont to assume. Cbmmonwealth v. Jones, Am. Law Reg., 
vol. 14, p. 374-375. 

a. But  the  Legislature cannot, under the pretecce atid color 
of regulating the right of holdirlg office, either subvert, or 
injnrionsly restrain the right itself. 

b. F o r  example, a statute reqniring that previous to entering 
upon the dischilrge of the doties of s public trust, the officer 
elect shall enter  into bond for the  faithful and conscientious 
discharge of his public duties and obligations, which he  is 
about to assnme, is not to be regarded as prescribing a qualifi- 
cation for holding office, in addition to those ordained by tlie 
Constitution, bnt  is only a reasonable regulation of the mode 
of ereercising the right of holding oflce, by securinga p a r a n t y  
that tlie oflicer wi,ll be conscientious i n  tlie discharge of l ~ i s  
duty, and faithful to the public obligations he is abont to as- 
snlne. 

c. But where the  statute, under pretence of regulating, pre- 
scribes rnles for exercising the  right to hold office, which 
invade, s ~ ~ s p e n t l ,  fritter anav,  or  destroy the right itself, i t  is 
absolutely void and of no effect. 

V. Tlleee propositions, we think, cannot be disputed. UTe 
nnderstaod the  detendant's counsel to admit  them, and the  
so l~ ta ry  qnestiun in onr case is : Whether  Rev. Code, ohap. 
105, src. 6, which enacts " that n o  person shall be eligible to 
the  of3rice ot sheriff' w l ~ o  theretofore has been sheriff, and has 
f ~ i l e d  to accour~t for the public funds;" and prohibits the  
couaty con~~ilissioners from pertnitting any such person to give 
bond, or enter upon the  duties of sheriff, until he  has prodacid 
\,efore them his receipts for the public taxes, is a reasonable 
regulation of the ma~zner of exercising the constitutional right 
to hold ofice ; to secure the fa i th fu l  discharge o f  the duties 
of the o$ce by the aher7r elect for  the fu ture ,  o r  is it a lam 
which ir~vades the  constitutional right to hold oflice, by pre- 
scri1,ing a qlmlifi cation for the  office of sheriff, not ordained 

the (hr~bti tntion ; and enforces this unconstitutional qnali- 
fication by irjflicting a pnuishment fur a past offence, through 
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die intervention of a body of rncn which is not judicial, and 
by proceedings which are not dne process of law; or, in other 
words, if the Court gives this enactment effect, does i t  not 
make the anme a selfexccuting penal fitatnte, which tries 
without accusation, hears and detern~ines without proof and 
opportunities for defence, and imposes pnnishment wiihout 
notice to the culprit, of his condemnation. 

Zerr imon,  Ful ler  d2 A d e ,  with whom were Smith & 
Strong and Puce, contra, argned : 

1st. The Constitution is in the VT, Art. 4 and 5, sections in 
accurate in language. Art. IT " except as hereinqfter pro- 
vided." See Art. 11, see. 9, Senators mnst be twenty-five gears 
of age, citizcns of the United States for two years, and resi- 
dents of their districts one year. 

Art.  11. see. 10, Representatives tnnet reside in their coun- 
ties twelve montils immediately preceding their election. 

By Art. 111, we. 2, Governor and Lieutenaut Governor 
must be thirty years of age, five years citizen of the United 
States and two years citizen of the State. 

2nd. In  Art. IT, sec. 30, is a sheriff spoken of and h e r e  
alo~ie. He need not he a resident uf the connty for u-hich he  
is elected, and there are no duties prescribed for him by the 
Constitution, nor is it provided (as it is in Art. '11 see. 13, 
with regard to Secretary of State, Auditor, Treasurer, Super- 
intendent of Public Instruction and Attorney General) " that 
their duties shall be prescribed 5y law." 

Where then does the General Assembly get the power to 
prescribe the dtrties of sheriff'? 

It is an implied power, and implication mnst be made for 
the good government of the State and the safety of the people, 
which is the supreme law. McCuZloch v. State of Maryland,  
4 Wheaton, 316. Story on the Constitutiun, p. 308, 309 and 
310, sec's. 432, 433, 434. Cooly on Constitutional Limitation, 
p. ti4 and 65. Especially is this so in the matter of thestatnte, 
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Bat. Rev. ch. 106, see. 3, under the Art. IV, sec. 24, of the 
Cor~stitntioo. 

But  it is for the appellant to show that the Legislature is re- 
stricted by the express provisions of the Constitntion, or by 
necessary implication therefrom. State v. Adah,  66 N. 0. 
Rep. 303. And this he   no st show beyond a reasonable doubt. 
King v. 11'. & TI7, 12. I?. Co., 66 N. C. Eep. 227. 

See Johnson v Rankin, et. al., 70 N. C. Rep. 555, as to con- 
struction of act of 1846. Dwarris on Statutes, p. 185 top. 

1st. I t  is a hoary statute, not passed for any such p:lrpose as 
Mr.  Badger evggested. 

211d. It shows that it was intended to providc additional and 
greater saib-qoards for t l ~ e  public, and better grtarantees for the 
faithful perfi)rn~ance of duties of officers. 

3rd. The  fact that it has been in force so long demonstrates 
its 11sef111r1ess by the best test to wit: Tlle experience of 
generations. But the counsel argues that this statute super- 
adds an addilional qualification for o&ce to that prescribed in 
the Constitntion, and the stless of the latter part of Mr. I-Iay- 
vmocl's and the wllole of Nr .  Cadger's argument was on tliat 
poi 11 t. 

I s  it not so with the reqnir i r ~ g  of a. bond ! Where is the 
Cotlstitutiorlal ant110rit~ to reqnire any bo~ld ? So with addi- 
t i o ~ ~ x l  oath to that prescribed. JlcCulloch v. State Mary-  
land, wliicii now is prescribed in the Coustitntion. IZni8o 
v. E h t r ,  24 Ark. 169. So Tho~iras v. G ' z L ~ ~ R ,  4 Maryland Re- 
ports, p. 1911, does not militate against but confirms die propo- 
sition I ltave attempted to maintain on the sut~ject of impiied 
power, p. 223. So with Is .  v. Borsgy, i Porter's ( A h )  Ke- 
ports, p. 358 and 360, expressly snppurts my  position. So the 
case uf At. Joseph and Denver City 12. 12. Co. v. Buchanan. 
Co., 39 Misonri,  485, and ktute of M i ~ s o u r i  ex. rel. v. WiZ- 
lianis, 310. But this construction of the Constitution has the 
sanction of coternp~raneoue interpretation. Ordinances of the 
C o n v c ~ ~  tioo ch. 10, p. 59, eec. 4, Acts of special sessioti of 1868, 
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ch. 1, p. 3. See also ch. 8, p. 9 ;  ch. 12,  p. 15, eec. 10 ;  ch. 
13, sec. 1, p. 17 ; ch. 18, sec. 1, p. 10. 

I have attempted to show, an? have shown, b g  the  record : 
1. Tha t  tlie relator did not give the  bond required by law, 

and did not off'er to tender the same. 
2. That  liaving heen theretofore sheriff of Wake cunnty, Ile 

had nut settled the State and County Taxes which he  had col- 
lected, and did not produce to the h a r d  of Commissioners 
tlie receipts of the proper officers t l ierehr ; and I have argued 
that having fai!ed to do bot ;~ ,  or either of these acts, Ile was 
not entitled to induction into ofice. 

I have attempted to n~a i~~ t , a i [ l  this propo~ition ? 
Eirst. That  the Constitution having provided for the eiec- 

tion of a sheriff without prescribing hi* duties, i t  confers upon 
the  General A s e m b l j ,  by i~tzpZication, the  riglit to prescribe 
tlie dnties of the office, the  mode and prereq~iisites of i~lvesti- 
ture, to regulate the manner i n  which he  ~liwll disclinrge tlie 
duties, nnd to declare the conseqnences of mtllfeasarlce or mie- 
feasauce. A n d  I have admitted tliat the doctrine is snbject to 
these restrictions : 

1. There  can be no implication against a constitutional in- 
hibition ; arid 

2. That the itr~plied power must be for the  legitimate pur- 
pose of prorrioting the penernl w e i f ~ r c ;  and on this point I 
refer yoiir Honors, iri addition to the rcf'ererrces of yesterday, 
to Story on the Co:~stitntiun, vol. i, socs. 432, 455 ~ n d  434, 
l i p .  303, 309 ~ 1 1 d  3 10 

I then a t te ln ;~ t td  to show that the Act of 1806. by fair, le- 
gitimate colistruction does not render the relator, aud those ill 
like case, ineiigible-to oflice generdlly, or  even to the  purtieolar 
c 6 c e  ; hut  oil the  contrary, recognizes his eligibility ; and tiiat 
inetc;id of d iqnal i f j ing  him, i t  o r ~ l j  declares tllnt he  biiall not 
discharge the duties of the ofice until he has prodnced the 
receipts of the proper officers. 

READE, J. TTiTe have decided at  this term, i n  Van Bokkclen v. 
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Canaday, that it is not within the power of the  Legislature to 
enlarge or ahric-lge the qnalificntions of voters ; and the  same is 
evidently true as to officers. It is admitted that the same argu- 
ments and principles are applicable to each. If, therefore, the 
A c t  of the and the Board of Co~nmissioriers acting 
under it ,  required of the relator any other qualification than 
the Constitntion reqnires, it ~ n n s t  be disregarded ; and lie mast, 
be inducted illto ofice, w l~a te re r  chnrgca tilere rn ty be aga;nst 
hi111 ; or, however weli supported If the people in tilcir COT]- 
stitntion declare a defanlter eligible to vffice, a t ~ d  then c1cc.t a 
defanlter to oEce,  it, is not within the power of' tllc Commis- 
&ners' Court, nor of this Court, la object. Onr province is, 
strictly, to declare what the law is, and not what i t  ought to 
be. And  this we say, as we so often have to say, to exclude a 
conclnsion to the  o ~ n t r n r y .  Nor do we niearl by the  illubtra- 
tion, to say that the relator is a def~nl tcr .  

Tile Constitution. Article VI, section 1, prescri?)es the. qrrdi- 
tion of voters to be as tblluwn: "Every  inalc person, 'kc., 
twenty-one years old or np  tards,  who s!lall h a r e  resided in 
thiv State twelve months next preceding tlle election, and 
thirty days in the  county in wIlic11 he offers to vdte, ~ l id l l  be 
deemed an elector." 

T h e  fourth section is as folluws : 
a Every voter. except as Ilt.rein'dtcr provide.1, sIlalI be r3ligil 

ble to office," &c. 
The  exception xbove, ia contained in the fife!, sectivr-, as 

follo~v> : 
L .  The following clnsses of' persons shall bt! t i  iqml i f ied  for 

office: First. all perstms wllo bI1n11 do r~p  the t~ciir.: of  ;fai:rli:~llt,y 
God. Sewnd ,  all perwns who sh,lll l~nve hevi, wrlvicted of' 
treason, perjury, or of an? otllcr inf',imoils crime ; ,:I- of cor- 
raptivn or malpractice in oi'iice ; n111ess s-lch perdon s!lali h v e  
been legai l j  resr orcd to citizcl~sliip." 

51, t i ~ a t  every voter who does not deny tile Ixirig cf God, 
and has n o t  bcen c1)11\ icted of c~,ime, is cligi'ulo to o E t e  in 
this State. And  this (wines so near including e \  cry man, t l ~ t  it 
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mag be said, that almost every man is cligiblc to oflice; that is 
to say, is electable, if tllc people c h o s e  to elect. And  this 
was tllc intention, to give the people the larg2st class out of 
wliicll to choose. 

Without burdening the  case with what seems to lmve bcen 
a little sparr i l~g f1,r some advantage between the relator and 
the Board, we mag assnme that therelatc~r appealed before thc 
Board u f  Con~missior~ers after having been dnly elected i,y the 
people ; tli'it he  had a11 the qr~alific%tions of a voter ; did not 
deny the  being of God, and h i ~ d  not been convicted of' c r ime;  
and way  theref'u~e eligible to office, and entitli d to be injacted 
into tile office of She: iff,  to which he had bent: elected. 

W11g then was he  tint let i n  ? W'hy was tlie popular will 
defitated? It is of the first importance tllat the oflives of the 
govern men t shonld be filied bey the proper  person^ ; and the 
oEce of sheriff is very near to the  people. And  it is a grake 
ofYence to fill tlie office wrongfr~lly. 

T h e  relator says that  h e  stood before the B v a ~ d  a "proper 
man," and demanded t~ be inducted into c,ffice, ofliirirlg to 
comply with every rightful requirement;  and that the Board 
required of h i ~ i  qualifications which the  Constit~ition does not 
require, and wrongfullg refused to induct hinl into the o f i ce ;  
and instead thmeot inducted into the office the dekndant,  whom 
h e  had defeated at  ihe polls. 

On the other Iiand, the  Board alleges that it adrliitted the 
relator's e1igibili:y ancl his election, and his riglit to he in- 
diicted illto the oflice, avd oflered to induct h i u ~  rcquiri~lg only 
such aqsorances for the discharge of the duties of t l ~ e  uffice as 
the Constitution a11d laws require ; and that tile defendant re- 
f'ased to give the assnrances. A n d  that s ~ ~ c l i  r c f ~ s a l  " created 
a vacancy " which they proceeded to f i l l  by the xppl~intmer~t  
of tlie defendant, w11o was eligible thereto, and gnve all the re- 
qnired assnranccz ; and was o r 1 1 ~  afew votes behind tile relator 
at  the pvlls. 

1. T h e  first qnestion is, did the Board rcqnire t f the de- 
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fendarlt any ;Lqualtjcation " which the Constit~~tiorl does not 
rtqnire 8 

A11 the clifticnlty in arriving at the proper solution of this 
question, grows out of not drawing the distinction between 
eligibility or puul?lfications fi)r office ; and crssuranccs fur the 

. f a i th fd  discharge ot the duties uf the oEce. Such distinction 
is plain, as this will illnstrate: Who is eligible to office Z An- 
swer : Alrnost every body. I s  there not danger of abuses from 
making eligibility so comrrlon ? Answer : N o  ; because we 
reynire ample assurances to gnard against abuses. What are 
those assurances Answer: (1.) A n  oath which binds the con 
science. (2.) A bond with sureties to mswer in money ; and. 
(3), if he has beeu in the office already, a receipt for monejs 
l ~ a i i d  orer as evidence of his integrity. 

It 11as been stated already what are the qualifications for 
office ; R ! I ~  t l ~ a t  no others can be prescribed by the Legislatnre 
or required by the Board. And it is clear that the relator hed 
all tho necessary qualifications. And yet, he says that the 
Board refused to let him into the ofice, because he was a de- 
fanlter. And  that thereby the Board sat in jndgrnent on him 
and convicted Iiirn, which i t  had no power to do ; for that the 
Constitution prescribm that one is disqualified for corruption 
or n~alpractice o~ i ly  " a f t e r  lie sliall have bcen convicted;" 
which means convicted by due conrse of lam-. But this is n 
ghost of' the relator's own raising. T h e  Board admitted his 
eligibility, his qnalificatioris ; said not a word abo~at his coy- 

roption or malpractice, and offered to induct h im  if he would 
give the required assurances for his failhfzclneus. 

After presvribiq who are eligible to oflice, thc Ctbnstitntion, 
in section 4, provides that every one, before entering upon t h ~ .  
duties of office, shall take an oath to sxpport the  Constitntion, 
and to be faithful in oftice. But this does riot enter into cl@- 
bility fi)r office. One mnst be eligible when elected ; the oath 
is after election. It is simply an mszcrance which one is to 
give sister election, and before entering into the office that I le  

will be faithful to the government and to his office, which as- 



1 606 I N  THE SUPREME COURT. 

STATE OF N. C. by the AT. GEN'L, HARGROVE, ex rel. LEE 8. DUSK. 

swance is binding 011 his conscience. And this is the only 
assurance reqnired of many officers, sneh as the  Governor, 
members of the  General Assembly, Judgesl &c. A n d  that is 
the  or>ly assurmce which is required i ? ~  terms by the Con- 
stitution. 

B n t  can it be supposed that every other awnrance is pro- 
hibited? If so, then no bond can be reqnired;  and so the 
public funds, and all moneys in tlie hands of officials, are in 
jeopardy. T l ~ i s  proposition is so tnonstrons that  i t  was admit- 
ted tor the relator that  a bond and surety could be prescribed 
by the Legiclature and demanded by the Board, althongll none 
is prescribed by the Constitntioo. But  by what reasoning can 
it  be maintained that  a bond may be reqnired? Only upon 
the ground that a bond is a reasonable and proper assurance 
for the pnblic safety ; a reyulation which experierlce has shown 
to  be necessary ; reasonable in itself, and deprives n o  man of 
his rights, and is not intended, directly or indirectly, to abridge 
them. Cooley's Con. Lim, 1,602. I f  that reasoning is sound, 
as unquestionably i t  is, theu any other asslirance which can be 
supported by the same reasoning may be reqnired. A n d  this 
brings os to tlie question directly in dispute: 

2. I s  the statute under which the Board acted, requiring the 
relator, who had been sheriff for the  preceding term, to pro- 
dnce his receipt for taxes, &., in violation of the Constitution, 
as reqniring an additional pualiyficatinn, or is i t  a reasonable 
and p roper  regulation of the  oflice, and an assurance for in- 
tegrity ? 

T h e  Constitution creates, or rather recogr~izes the  existence 
of, the  office of sheriff. I t  does not prescribe the  duties of 
the office. A n d  yet, we cartnot impute the fully of creating 
an ofice without any duties. And  E O  me h a r e  to assume, 
either that the Constitution meant to recognize the  office of 
sheriff already existing, with all its duties and regulations, or 
else, that the  Legislature should prescribe its duties and regu- 
lations anew. Either aspect is fatal to the  relator, and fully 
justifies the  Board. At the  time of the  adoption of the  c o n -  
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stitution, and fur a long time before, our statute law required a 
sheriff elected to n secondTern~ to exhibit a receipt for the 
settlement of the taxes, &c., before entering upon the duties 
of his second term. And so, at the end of each year, every 
sheriff had, and still has, to appear before the Board and pro- 
duce his receipts for the past year and renew his bonds. And 
a failnre to do so in arly instance " creates a vacancy," (to use 
the language of the statute,) which the Board immediately 
proceeds to fill. And je t  it was never before supposed that 
these regulations were elements of eZigi6iZzty or quuhlficntions 
for office. I t  is a prudent b!&ness reyzrlation to hold an agent 
to short settlements and frequent exhibitions of his vouchers. 
And our experience and knowledge of lioman nature teach us 
that one has been tried and found fidithful may reasonably 
be trusted again, and on tlie contrary, one who has been tried 
and found wanting, ought no longer to be trnsted. I t  is only 
by one's deportment in o6ce  that lie acquires tlie reputation 
of a faithful or a faithless public servant. And such reputation 
is of'ten the most satisfactory assurance that he will or will not 
be faithful if trnsted again. 

The relator s a p  that the Board ought not to have refused 
him, because he had not been "convicted" by due course of 
law, and that the Board had no power to convict him. 

If he had bcen convicted by due course of law, then that 
conviction would have put him out of the " class" of persons 
" qzcaZi$ed " for oftice, and the Board would have refused him 
for that reason. And it would have refused him even if sub- 

I sequent to conviction he had paid over the taxes and taken a 
receipt and exhibited it to the Board. He would not, in that 
case, have etood before the Board a " proper man." But here 
the Board conceded that he was a proper man ; that he had 
not been convicted ; that he may have accounted for all ~noneys; 
that he might have the receipt in his pocket and they only 
asked hi111 to produce it. And i t  is only from the relatvr him- 
self that we learn that he had no receipt to produce. The 
Board produced against him c o  conviction " for " corruption 
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or  ~nalprwtice," nor any charge ii)rindcd npon rnal ic io~~s  
rnrnor ur a licentiuns press, bnt  .permitted hirn " t o  try hirn- 
self," and he confessed hi:nself to be a defnnlter ; that he  had 
been faithless to his dnties and the assurances nrl~ich Ile had 
given t'or their performance. If, npo :~  this exhibition the  
Board had permitted him to enter agaitl upon the d ~ ~ t i e s  of 
the office which he had abnsed, it won13 have been an ont- 
rage, f;)r which, probablj, they wonld Ilnvc been criminally 
liaLle. 

A s  against the ~ i e w  which we have presented, decisions llavc 
been cited, ewli as the follo\ring: One was reqnired by statute 
tofiwear that he had not f'ougllt a duel ; when the Constitlitior~ 
had no snch reqairenlerrts. AnotI1i.r mas reynired to smear 
that Irc had not been a rebel; when the Constitution had no 
such reqnireme~lt  : Held that tile reqniren~ents could not be 
enfoxed becanse they embraced a class of persons not em-  
braced by the Constitution, related to matters not pertaining 
to the cd ice~ ,  and were not intended to be, and were not, i n  
fnct, appropriate assumnces fur the f i t l l f r ~ l  discharge oC the 
dnties of the oificee. Snch cases fall in the cliss embraced I)y 
Cooly in llis book on C~)nstitutional Limitation$, see. 602, as 
follows : 

" All reg~ilations of tlle elective franchise, I~owever, must he 
uniform, re~sor~al t le  and impartial. The! must  not Ilare for 
their purpose d i r c ~ t l y  or  indirectly to deny or abridge the 
constitntional right uf tlie citizen to  vofe, or nnnecessarily tu 
impede its exercise. If they do, they mrwt be declared void." 
And  what is t rne  uf the right to rote is aIso true of the r ight 
to hold office. I t  will be noted how the cases cited differ from 
our case. There,  the r eq~~i remen t s  were cntirely foreign to 
the  office, nnnecessarily and partially abridged the r ight to  
office, and were not intended to be, and were cut  in fact, fit 
assurances for faithfvlness. T h e  very reverse of which is 
t rue  in onr cam in every particular. 

The  authorities cited may be h u n d  in the fill1 brief6 of 
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couneel. We have attentively considered them, and they are 
readily distinguishable from our case. 

It is not necessary that we should decide whether mandamus 
or quo warranto is the proper remedy, as neither can avail the 
relator. 

We  are of the opinion that the relator is not, and that the 
defendant is, entitled to the office in controversy. 

PER CURIAX. Judgment affirmed. 

HENRY L. MYROVER e. ROBERT S. FRENCH, WILLIAM J. 
RRO WN, Ex'r., and others. 

F being indebted to M and K, executed a deed conveying certain land 
t o  K, in trust, to secure these debts, and delivered the deed to an at- 
testing witness, and requested him to prove the same and have i t  re- 
corded. The witness did so. At the time of the execution of the 
deed K was absent and had no knowledge thereof, and died shortly 
afterwards. B, the executor of K, brought an action against Ft* 
recover the deht due his testator, and obtained judgment. The land 
conveyed in the deed of trust was sold under execution and B became 
the purchaser. Afterwards B sold the land to P. In  an action brought 
against B by M to enforce the trust: It was held, That there having 
been a sufficient delivery of the deed, the title to the land passed to 
K in trust, and that B acquired no interest in  the land by his pur- 
chase at  execution sale, and that P only acquired an interest in the 
debt of K to the extent of the purchase money paid for the land, and 
should be subrogated to the rights of K under the deed of trust to, 
that  extent. 

(Sni&r v. flackenhour 2 Ired. Eq. 360; Ellington V. Currie, 5 Ired. Eq. 
21 ; T lwmpson v. Parker, 2 Jones Eq. 12 ; Camp v. Cox, 1 Dev. & Bat, 
50; McLean v. Nelson. I Jones Eq. 396, cited and approved.) 

CIVIL ACTION, i n  the nature of a Bill in Equity, tried before 
Eerr, J., at Spring Term, 1875, of the Superior Court of ROBE- 
aoN county. 

39 
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The  action was bronglit for the purpose of ast.ertainirig the 
rights of the parties under a deed of' trnst arid fi)r an :mount 
of the rents and profits of cert,li*i lancls tliercorl conveyed. 

All the fk td  necessary to H:I ur~dcrstkindirig of the case, na 
decided, arc stated i n  the opioion of the Court. 

Judgment wils rendered in  fhvur of' the defendants, and 
thereupon the plaintiff's appealed. 

BYNUX, J. Where a deed is prepared by the h i r g i i ~ ~ o r ,  
signed and sealed b y  11in1, is attested at his request by mitness, 
and without being delivered to or. even seen by the I~rga inee ,  
is, by the directiorl of the bargirree, proven i n  (hurt and 
registered, this a~nonnts  to a wlid delivery. S'rtidw v. 
& c A u z h o ~ r ' ,  2 Ircd kq., 360. Bllinyto?~ v. C u k e ,  5 Ired. 
Eq., 21. 

Here, French being in failing circumstances, and indebted 
to Myrover in the sum of $4,000, and to King, in the snm of 
$2,000, desired to secure the payment of these two debts, and 
to that end prepwed, signed and seded a deed for the land, 
had it attested and delivered it to one of' the witnesses, whom 
he directed to prove and have it registered, which was ac- 
cordingly done on the day of its execntion. The  deed was 
made to King. one of the creditors, and in trust for the eqaal 
benefit of l~irnself and Myrover. A t  the time the deed was 
executed King was absent, and had no linowledge of it, W~LEJ 

fatally ir),jured, and in fitct died within a few days thereafter. 
The case. therefore, falls literally within the decisions above 

*cited, as to the delivery of the deed. The accceptanee of the 
trust is presumed, where it is made fur the benefit of the credi- 
tor and trnstce, and more particularly does this preanmption 
exist, where it appears, as it dues here, that Mr. French mas 
probably insolvent, and his land mas the last plank in the 
wreck by which King could save his debt. 
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There having been a delivery of the deed, the title to the 
land passed immediately to King, aflected with the trust, Xing 
died leaving a last will, of which the defendant Brown was 
made the sole executor. As such, Brown brought snit against 
French, upon the trclst debt, and having recovered judgment, 
had the trust lands levied upon and sold u n d ~ r  executio~~, Fur- 
chased and took the sllerifFs deed to himself for the benefit of 
the estate, and shortly thereafter sold and conveyed the land 
to the defendant Pane. 

What interest did Brown acquire by his purchase ? A s  
French had only a resnlting trnst to himself, this equitable in- 
terest was not the snbject of sale under execution. Sprinkle 
v. X a ~ t i m ,  66 N. C. Rep. 65. But regarding it as an equity 
of redemption even it  could not be sold under execution for 
the mortgage debt. Thomysolz v. Parker, 2 Jones, Eq. 475, 
and fihofner v. F~y leman ,  1 Winst. Eq. 12. The object of 
the act of 5812 was to make mortgaged estates available to 
other creditors, and ]lot to disturb the fiduciary relations be- 
tween the tnortgager and mortgagee. A Court of equity mill 
not allow the mortgagee thus to purchase the equity of re- 
demption and destroy that relation. Carny v. Cox, 1 Dev. and 
Bat. 52. 

Then Brown who represented the mortgage debt, acqnired 
no interest in the land by his purchase at his own execution 
sale, and his sale aud deed to Pane could pass no interest. 
The title still rernained in the heirs of King, upon whom it 
devolved upon his death. They held it  as their ancestor did, 
subject to the trusts imposed upon it by French. The death 
of the trustee, leaving the trnst unexecuted cannot affect the 
rights of the cestui pue trust, for i t  is a settled principle of 
equity, that a trust shall not fail for th.e want of a trustee. 
Where one is needed to carry out the purposes of the trust, 
the Court will always appoint n trustee. Adams Eq. 36. Mc- 
Xean v. Nelson, 1 Jones Eq. 396. Although Brown and his 
grantee Pane, who can stand in no better condition by their 
purchaee, acquired no interest in the land, legal or equitable, 
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yet they have acquired an interest in the King debt to the ex- 
tent that the purchase money paid by them for the land, went 
in extinguish~nent of that debt. To  that extent they will be 
considered in equity, as the purchasers and assignees of the 
King debt, and subrogated to the rights of King, under the 
deed of trust. The Court below will appoint a truetee in the  
place of King the former trustee, whose duty it will be to 
execute the trust according to its terms, by selling the land and 
appropriating its proceeds to the payment of the two secured 
debts, pro-rata until they are  dischwged. The defendants 
Erown and Paul, must account for the rents and profits of the 
land from the time they entered into the possession; the sum 
of which will constitnte a part of the fund for the payment o 
the two debts and the costs of executing the trust. 

T h e  pleadings filed in the case have enabled us to ascertain 
and declare the rights of the parties, without recurring to the 
report of the referee, which is only noticed for the tnany errors 
i t  contains: For  instance, it finds that Myrover had no debt 
against French, when the ploadir~gs raise no such issue, bnt ir! 
legal effect admit the debt. I t  finds that t11e face of the My- 
rover note was " cancelled " and that that had the effect of de- 
stroying the debt and the liability of French as endorser thereon, 
which endoroement was not cancelled ; whereas, such cancella- 
tion, of itself, does not have the effect of destroying the evi- 
dence of or the debt itself, much less the liability of the en- 
dorser. 

I t  finds that Paul was a purchaser without notice, and there- 
fore has a good title ; whereas, Browr: purchased at  execntion 
sale, and if he acquired any thing it was subject to all equities 
existing against it, and Pan1 clsiming under Erown ia no better 
ofy, and is affected with notice. 

So it finds that there was no delivery of the deed of tru8t in 
fact, and therefore concludes that the deed was ineffectual to 
pass the title and void; whereas, there was a delivery and the 
estate passed to the trustee. I t  is unnecessary to pursue the 
matter further. 
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There was error. The judgment is reversed and the cause 
i s  remanded to the end that farther proceedings be had in ao- 
cordance with this opinion. 

PER CURIAM. Judgment reversed. 

R. J. HOLMES and wife CAROLINE, and others a. THOMAS J. 
UROWELL and wife MARGARET. 

In order to create an estoppel inpais i t  must appear: 
1. That the defendant knew of his title. 
2. That the plaintiff did not know, and relied upon the representations 
of the defendant. 

3. That  the plaintiff was deceived thereby. 

This was a PETITION t o  sell lands for Partition, filed in the 
Probate Court of Stanly county, thence transferred to Ptanly 
Superior Court, from which it was rernoved on the affidavit of 
defendant to the Superior Court of UNION County, and there 
tried befijre his Honor, Judge Buxton, and a jury, at Fall 
Term, 1874. 

The following is the case, as substantially settled by the 
Judge presiding, the counsel fur the parties litigant being nnal le 
to agree npon the facts. 

The land songht to he divided was known as " The Thu~nas 
Hearne gold mine tract," and wras situate in Starily courlty. 

The petition was originally filed before the Superior Court 
Clerk of Stanly county, arld upon the conling in  of the answer, 
denying the right of the plaintiffs and alleging mle seizure in 
the defendants, the canfie was  transferred to the Civil Issue 
Docket, to be tried at Term, and was subsequently, by order 
of the Conrt, on affidavit filed, rernoved fbr trial to LTnion Su- 
perior Conrt. Previous to the order of rernoval, upon applica- 
tion, the defendants were allowed to file an amended answer, 
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B in detail the groundd of defence and of their title 
to the wliole of the  I a ~ d .  The  plaintiif's rely upon the general 
replica5oq. 

011 t!le tlial below, an issue was proposed by the plaintiffs 
in thew words : 

* -  ,Ire tr,e p ln i r~t i f i  and def'entlants tenants in common of 
the dtr in the p ledinga rr~encioned 2" 

'Fllr ;,si~poieti k n e  wits objected to by the  defendant, as 
be:&);: tU gei~eral-lheg havinq set ou t  their title spocifioally. 
It was also objected to, on the gronnd that it was n compound 
of lam nnri f x t  ; and i r l  lien thereof, tile defendants proposed 
six distitl~1.t issnes, whwt-r, by direction of the Court, were sub- 
r u i t ~ c i  t , )  the jury  ; aud a* the trial progressed, at  the  sugges 
tion cf t h e  plaintiff;, twt)  o t l ~ e r  issnes were added. These eight 
i s s n e ~  were sabrrtitted in all, the tirst six at  the instance of the  
dL:_tlJ'i s, artd the ~ c ~ n i t i u i n g  two as suggested and at tlie in- 
stance of the plair~ti&. The  w11ole eeries, together with the  
finding u i  the jury on each, is hereinafter set forth at  length. 
U i t t ~  i t i : , :  rarrdition d' tlwir verdict both plaintif& and defend- 
a u ~ s  c!.tliiied the juJgrnunt of tile Coort. 

I;!- 11 h l t u ~ ,  afwr full argulrwnt nnd consiaeration, came to 
the cL)uc:!rsion that the finding 1?y the j n r j  of the seventh issue 
iu ,iic! d i ~ r m t i v e ,  was decisive of the  case against tile de- 
ferliiairth ; and th & t  i t  w ~ . ,  really injrrlateriai after that  finding, 
w ~ ~ e t h t r  the defendant, Thomas J. Crowell, hdd paid fur the  
w';~.' , bf +'lr land or r~ot  ; or  whether he wn,s +!~e owner of tho 
wi~o le  or I J O ~ ,  at t h i ~  time the  pliti~ltifis p l ~ r c h a ~ ~ d  at  the sheriff's 
sale, 0;. \i Lether 11e icitended to indnc~e the plnintiffs to bid or 
not, or wl~r t l le r  the plnintifh were M E  .led and deceived or  not ? 
Sjilce, 11) r h t  f i r ~ d i ~ ~ g  it WHS established that the defendant, 
Thon~i t ,~ ,  was p r e e n t  at the sale and directed and assented to 
the sale c d '  one half of' the  land as the property of Thomas 
S i (~keb  ; that r ~ o w  he has estopped i r ~ p c ~ i s f r o t n  claiming, as 
agnirlst the  pnrcila*t.r,-, more than one half of the  property, 
ali o u g ,  he  was i n  f u t  the ou.ner of tlie whole. 

I t  was thereupon adjudged by the Court, that the plaintif% 
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and the defendants were tenants in cotnrnon of the realty men- 
tioned in the pleadings-the plaintiffs being entitled to one-half, 
and the defendants to the  other Iialf-saving the life interest 
of Caroline Ilearne, the widow of Thornas Hearne, in that part 
of tlie land of which she is 111 possession, and of wliich neither 
party seeks to deprive her. The  decibion of the Court being 
annonnced, tlie defendants after excepting thereto for error, 
next moved for a rnle for a new trial and venire de novo, al- 
leging error by the Conrt daring the progress of tlle trial. 

ABSTRACT O F  TITLE. 

Both parties claimed title under one John S. Pennington, 
who had acquired the legal estate b y  deed, pursuant to purchase 
a t  the Clerk and ,Master's sale in 1867, of the lands of Thomas 
I-Icarnu, deae-xsecl, sold under a decree of the Court of Equity 
of Starlly connty, for partition amclng the heirs. 

Phxi?~t?fs' Title : The plaintiff8 read in evidence tlie record 
of a jrrtign:;ir:~, in a s n i t  i n  the Superior Court of Law of Stanly 
county ; Tho~taas Stokes v. J o h n  S. Penni r~y to t~ ,  wherein judg- 
ment wits reudered at Spring Term, 1868, on tlle 2nd ?r.iarch, 
for 85,808.07. Execution issued and was levied on Petining- 
ton's interest in this land. Vm. Ex., and return of sale there- 
under. to %itoniwr; Stokes as liipl~eht bidclvr, at the price of five 
dollai.;; ($5,) on the 1st Mondap in Al~ri l ,  1868 ; also a depdof 
J n q h  Marshall, &eriff. to Thorrm Stokee. dated 19th :-ep- 
teniber, 1863, for one-half of said land. The plaintiffs nest, read 
in eviderlce, records of bllxldry j ndg~r le~~ts ,  k c . ?  i~gainbt Tht inas 
Stokcs, vix. : 

1. I n  c.,lsr! of Luke Blnckmer um' wife, Jicdtth : J n d g n e n t  
i n  a Justice's Court (sf Stanly courltg tor W74.45 ; rlucketc,d in 
the Snperior Court, 6111 of April, 1370. Execution levied 30th 
Ma;y, lS71, or1 Stokea' i l~ te r tw i n  paid 1ar1d. 

(2.) I n  case of A. Bi l ler ,  to the  use of J; A. Miller v. 
T/bomna &oX.rs, j r l ~ l ; ~ n ~ e n t  in JnL-tice Court cd' said county, tor 
$135.50 ; docketed in the Superior Court, 29th March, 1870. 
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Execution levied 30th M ~ s ,  1871, on Stokes' interest in said 
Ialirl. 

(3.) It] case of Mauny, McAllister cYs Mecanden, (the said 
Manny being T. Rilanny, one of the plaintiffs,) v. Thomas 
Stokes; judgment i n  the Superior Court of Stanly, at Fall 
Term, 1870, for $4311 ; docketed 19th September, 1870. Exe- 
cution levied 30th May, 1871, on Stoked interest in said land 
also. 

Record of sale to the plaintiff's, by the sheriff, on the 1st 
July, 1871, under the foregoing cxecntions and levies; and 
deed of Joseph Marshall, sheriff', to the plaintiffs, dated 12th 
July,  1571, fur the whole of said land, known as " the Thomas 
Hearne Gold Mine tract," for the sum of $1,600. 

Defendants' li'lle: The defendants read in evidence a deed 
from Caroline Hearne, widow of Thomas Hearne, to John S. 
Periuirlgton, dated 20th August, 1867, conveying to l~i ln  for 
the consideratic,n of $100, her entire interest as widow. to the 
dower land, excepting a life interest in the houses, barns and 
s u ~ h  ftlrrni~~g l ~ r i d ,  as may not irlterfere with searching f t ~ r  
gold. Upon which deed was an assigumemt endwsed, from 
John S. Pennington to defendant, Thomas J. Crowell, thus : 
"I  assign over the within deed to T. J. Crowell, on the same 
da.y and date within written." 

Also, a deecl from said Caroline Elearne to Tlio~nas J. 
Crowell, dated 6th J~r lp ,  1972, conveying to him, i n  eonsidcra- 
tion of $100, her said dower interest with like recervntion. 
This last deed, it was insiated by defendnnt, c w t ;  iutcrrdid to 
snppleme1,t the preceding deed arid render eifectnal the as- 
signrnet~t endorsed tl~ereon ; fhr the reason that Thomas J .  
Crowell had, through the agency of Pennington, paid the 
pnrcllrzse nioney to the widow.. There was evidence tellding 
to show that such was the case. 

T h e  defendants next read in evidence, articles of agreement 
under seal, executed by John S. Perrnington to defendant, 
Thornns J. Crowell, dated 1st February, 1868, wherein Pen-  
nington agrees to convey to Crowell one half of this land, 
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upon payment of one half of the purchase money to him, or to 
the Clerk and Master, so that each pays half cf tlie purchase 
money. 

Also, the defendants read a deed from said Pennington and 
wife to said Crowell, dated 21st March, 1868, npon the con- 
sideration of $600, conveying one half of said land, the 406 
acres, bought of the Clerk and Master. 

By these two instrnrnents, la& mentioned, i t  was insisted by 
tlie defendants, that Thornas J. Cromell had acqr~ired the eqni- 
table title to one half of the land, and tlie legal title to other, 
frorn John S. Pennington, who had obtained tlie legal title to 
the whole from the Clerk and Master, under an arrangement 
between Pennington, Crowell and otheru, that the land shonld 
be bid of lby Pennington, and owned by s11cll of them as paid 
for i t ;  and that Crowell had paid all the purchase money, and 
EO was entitled to the whole interest in the land. There was 
evidence tending to prove these positions taken by the defen- 
dan ts. 

A contrary view was presented by the plaintiff*, w11o con- 
troverted the payment of the entire pnrcl~ase money by Crowell, 
and argued that the deed from Pennington to Orowell for one 
lliilf of the land, was intended to carry out the articles of agree- 
ment ; and that the other half interest remained in Penning- 
ton, x u d  had been sold under execntion and bonght by TI~o~rlas  
Stokes, and then been sold nnder execntion an Stokes' prop- 
erty, and been hnllght hy the plaintiffs. 

T h e  d e f ~ n ,  i i iu ts' ~ x c ( , p t i o ~  to  evidence : 
'i'fle clcfcnd.~nt Crowell, was examined on the part of the 

defence, and sa-ox s~ jbs tan t i s l l~  to the facts set forth in his 
answer. I Ie  stated, in his testimony, that lie had himself and 
through John S. Pennington, as liis agent, and wit11 his fnnde, 
paid tlie Clerk and Master in fnll, the purcliase money for 
6 G  the Thomas Hearne Gold Nine  tract," which Pennington 
had bid OK' on joint account, under an agreernerit that the title 
m-as to be made to those who paid for it-Pennington acting 
as bidder and giving the note, upon which Crc~weil mas secu- 
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rity. That after the note was paid by Crowell, he asked of 
the Clerk and Master a title for the land, arid that Pennington 
directed the Clerk and Master to make a deed to Urowell; but 
he declined so to do, because Pennington had been reported to 
the Conrt as the purchaser, and was the proper person to re- 
ceive the deed, which was accordingly made to him. That he, 
Crowell, had forbidden the sale, when the property was levied 
on and sold as the property of Pennington ; that he had con- 
sulted S. J. Pennington, Esq., one of the plaintiffs, and an at- 
torney residing a t  Albemarle, in regard to his title, and shown 
hirn his title papers, and had been advised by him, that he had 
a good title to the whole of the land. He, Crowell, deoied 
that he had ever admitted that h e  claimed but half of the 
property, or that he had directed sherifi Marshall to sell half of 
it, as the property of Stokes, or that he had ever assented to 
such sale ; but admitted, that at  the sale made by sheriff Mar- 
shall, as the property of Stokes, under executions, when the 
plaintiffs purchased, that he had himself bid $1,500, for the 
purpose of quieting his title, as hc wanted to make sale, but 
could not do so while Stokes' claim w ~ s  out. That the plain. 
tiff's had attempted to take forcible possession, and that hu had 
snccessfully resisted them. This defendant also admitted, that 
he and Thomas 5tokes and Monroe N. Lord, of Chicago, had 
entered intc a contract respecting said lands, arid that he and 
Stokes united this tract and a tract of Stokes' adjoining: i n  
order to effect a sale of the whole. 

I_ pon the cross exarnination of this witness, Thomas J, 
Crou.ell, the defendant, the plaintiffs' courlsel handed him a 
paper writing and asked hitn if that was a copy of the 
contract between him and Stokes and Lord, which he had 
fnroished to V. Mauny, one of the plaintiffs ? T h e  witness 
replied, that he had given Mauny a copy of the contract, but 
that he could not say whether this was the paper or not. 
Whercopon, V. Mauny, one of the plaintiffs, was called to the 
witr~ess stand, by the plaintiffs' connsel, and testified that 
Thomas J. Crowell, the defendant, handed to him this iden- 
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tical paper writing, and informed him that i t  was a trne copy 
of the original contract entered into by Stokes, Crowdl and 
Lord. 

T h e  plaintiff's' counsel then proposed to read it in evidence, 
informing the Conrt that they intended to rely on it, as an 
estoppel in deed, under the hand and seal of the defendant. 

T h e  defendants' counsel objected to the reception of tlie pa 
per writing in evidence, upon tlie ground that i t  was only a 
copy, aud that no notice had been given to produce the origir~al. 

T h e  plaintiffs' counsel then proposed to read i t  in evidence, 
as a rnere declaration of defendant, Crowell, to the efkct, 
that he  and Stokes were jointly interested in this particular 
land. 

T h e  counsel of the defendants renewed their nhjection, and 
opposed the reading of the paper for any purpose. 

His  Honor ruled that while the paper writirlg in  qlies~ion, 
could not have the effect in law, of an estoppel by deed, pet 
although a rnere copy, i t  was rendered cvmpetent evidence by 
the testimony of Maunj,  of any admissi Ins made tlreri.irr by 
defendant Crowell, which ought to go to tlie jury, along with 
the explanation he had given i n  his te$timo:ly. The cotlj \4ras 
accordingly read, and the defendants excepted. The folioxing 
is a synopsis of its contents. 

I t  was a copy of a contract under seal, signed by Thomas 
Stokes, T. J. Cro.rel1 and 31. N. Lord, on t l ~ e  20t!~ April, 
1871, for the purpose of forwing a joint stock compxny for 
mining purposes-the capital stock to be $29 000. This tract 
of 400 acres described as property of which Thomas Gti,kes 
and T. J. Crowell are joint owners, is put into the concern a t  
a valuation of $15,000 ; also another tract adjoining, belonging 
to Thomas Stokes, or the mirii~rg part there, f, being tlie S. 
W. corner, is to be deeded or leased for ninety nine yea:?, re- 
serving to Stokes a certain royalty ; also another tract adjoin- 
ing, jointly owned by Stokes and Lord, is plat in a t  a vnluation 
of $10,000. Lord is to put ir. $3,000 cash, and Crowell 1s to 
put in a steam engine a t  $1,000, the expressed purpose k i n g  
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to consolidate said lands with a view of working the gold ores, 
and doing a general mining and mechanical business upon said 
property. 

S. J. Pemberton, one of the plaintiffs, was offered as a wit- 
ness for the plaintiffs, and was asked by their connsel to state 
a conversation he had with the defendant Crowell in reference 
to  this land, 

The  defendants connsel objected on the gronnd that S. J. 
Pemberton was an a t t ~ n e y  at law, and had been consulted 
professionally bg Crowell, so that the conversation alluded to, 
came within the class of privilege commnnications, and was 
inadmissible. TTpon his preliminary examination, Pe~nberton 
stated that he never had been employed by Crowell to inoes- 
tigate his title, nor did he consider him his client, nor had he 
ever received a fee from him about this matter. Tha t  between 
the 15th and 18th of April, 1871, Crowell submitted to hinl 
two documents, viz: the artic!es c d '  agreement between P e n -  
nington and Urowell, dated le t  Februar.~, 1868, and the deed 
from Pennington and wife to Crowell, dated 21st March, 1868, 
and made his statement in regard thereto, and eaid that he 
wanted my legal opinion, and an abstract of' his title fir M. N. 

*Lord. I gave 11irr1 my opinion, but no abstract. Upon this 
statement of the case, the plaintiffs' connee1 insisted they were 
entitled to the opini(w that Pemberton gave to Crowell for 
said Lord. To this the defendants objected, but his Honor 
thongl~t  the evidence competent, eepecially as Crowell, R hen 
exaroi:~ed, had given his version, ar.d admitted the evide,ice. 

Pemberton then staled : " I  told Crowell he bad a good 
title to one-half of the land ; I made no abstract." The de- 
feodant again excepted. 

These were all the pointa made hy defendants connsel ; bnt 
inasmuch as they are desirous that certain portions of the 
evidence of plaintiffs, Pemberton, Blacknwr arld Mauny, 
should be set out and accompany the case, it is accordingly 
subjoined. 

S. J. Pemberton, one of the plaintiffs testified that on the 



JUNE TEICM, 1875. 621 

HOLMES and wife et al. v. CROWELL and wife. 

day on which Stokes7 property was sold boy the sherifF:. and 
previous to the sale, that Urowell agreed that oue half of the 
Hearne property might be sold as Stokes7 property ; and that 
Luke Ulackmer, one of the plaintifib in the executions, and 
attorney for the rest, agreed that only one half & o d d  be sold 
as Stokes' property ; and that Crowell WRS present at the  ale, 
and directed sheriff Mars-hall to sell but one half; that the 
sheriff announced at the pale, that it was agreed by all parties 
that Stokes7 interest was one balf. When the sale was com- 
menced, V. Mauney started the bid at $400. Crowell run it 
up to $1,500, and it was knocked down to Manny at $1,600, 
Mauney bidding in behalf of the plaintiffs, to whom the 
sheriff's deed was made. 

T h e  sheriff's deed to us, was draxn by myself, and called 
for Stokes7 interest, not specifying one-half. This was done at  
Blackmer's suggestion, i n  caee Crowell's title should not be 
good for the other one-half. 

I t  should be added, that Pemberton further stated, that he 
liad no connection with this matter nntil the morning of the 
sale, after i t  was agreed all around that Stokes' interest was 
one-half; that Stokes owed him $1,000, not reduced to judg- 
ment, and lie hoped thus to save the debt. That the plaintiff's 
l ~ a d  all agreed before the sale, that if Stokes interest could 
be sold for more than was dne them, that he, Stokes, should 
have the surplus; and if they bought the property, and it 
could be so managed, by carrying out the Lord contract, or 
otherwise, to realize more than enough to pay them, that 
Stokes (who is now dead,) should have the benefit of it. That 
the witness, Pembertou, was Stokes general counsel, and not 
the counsel of Crowell. 

Luke Black-ner, one of the rlaintiffs testified : That the de- 
fendant, Crowell, was present at the execution eale of Stokes7 
property, and assented to, and directed the sheriff to sell one- 
half of " T h e  Thomas Hearne gold mine tract," as Stokesy 
property. 

O n  his cross examination, Blackmer stated he  was an attor. 
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ney at law ; that he was aware of Orowell's title before the 
sale, and had been informed by Pemberton, that i t  mas good 
for one-half of the property ; that he hin~self had coufidcnce 
in Stokes' title, and had told Crowell on the day of the sale, 
that his title was not good, and that unlees he consented to a 
sale of one half, as the property of Stokes, that the whole 
would be exposed to sale by the sheriff; that Crowell did so 
consent, and tlic sale took place that way. That he came from 
Salisbury for the purpose of attending the sale at  Albemarle, 
to make the property eel1 for enough to psy off the execa- 
tions. That the plaintiffs were not induced by anything 
Crowell said or did to bid fm  the property at the  sheriff"^ sale. 
The only difference was, that if Crowell had not consented to 
the sale of one-half, this snit would have been bronght for the 
whole of the land instead of one-half. 

V. Mauney, one of the plaintiff%, testified : That he was 
present at the first execution sale, when the property was sold 
by the sheriff, as the property of John S. Pennington, when 
Cromell was present and forbid the sale, claiming the land as 
his individual property. On the day of the second sale, as 
Stokes' property, and before the sale, Crowell consented that 
half the land might be sold as Stokes' property, he himself, 
claiming but one-half. The sheriff annoanced, after Crowell 
had spoken to him, that it was agreed among the parties, that 
he should d l  one-half thereof as Stokes' property. The wit- 
ness remarked at the time, '' Yes, whoever bought it, would 
get an nndisputed title." IIe, the witness, bid $400, Orowell 
$50G, and then he, Crowell, and the witneas bid against each 
other, until he bid $1,500, and the witness $1,600, whereupon 
it  was knocked off to him. The bid was for the benefit of the 
witness and the other plaintiffs. 

Plni?rt7jp? exceptions lo ewidence, &c. 
The plaintiffs, as a matter of precaution, in case the judg- 

ment in their favor should be reversed, and in  order in that 
event, judgment may not be rendered for the other side, with- 
out fiirther hearing, desire that their exceptions taken during 
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the  trial, mag be entered of record for the purpose of review. 
(These exceptions relate expressly to, arid properIj  form part  
of tlie record in the succeeding case, being an appeal by the 
plaintiff's, the same parties defendants. 

(1.) Daring the examination of the defendant, Crowell, h e  
stated that he received a letter from Thomas Stokes, dated 
24th December, 1870, which he held in Iris hand. The de- 
fendanta' coun~el requested that i t  might be read in the hear- 
ing of the jury, as i t  related to the land, and was written at a 
 tin^ when Stokes, under whom the plaintiff claimed title, 
claimed to be a part owner, 1)y pnrchsse of Pennington '~ in- 
terest, and sheriff's deed therefor, dated 19th September, 1870. 

Plairltiffj objected ; objection overruled, and letter read. It 
contained an admission that T. J. Crowell owned a three- 
fourths interest in this land. 

(2.) During his examination, Crowell protlnced a statement 
of an account of payments made hg him for the land in dis- 
pute, in tlie handwriting of J. 5. Pennington, and written 
about the 1st of February, 1868. Thie statemeut showed the 
proportion which ewh of them, (Crowell and Pennington,) 
ought to have paid, and what Crowell actually paid. This state- 
ment was oflered as corroboratbry to the evidence of Crowel!, 
that he  had paid the money for the land to the Clerk and 
Master, previous to the deed of Pennington and wife to him, 
dated 21st of March, 1868. 

To  this plaintiffs objected ; objection uverrnled and plaintiifs 
excepted. 

(3.) A t  a snhseqnent period of the tria!, the plaintiffs called 
to the attention of the Court an erasure made in the statement 
of account of payments, admitted in evidence, which erasure 
was made by abrasion of the paper and materially altered the 
sense of the writing. If i t  had not been tnndc, the paper 
would show that Crowell was then indebted to Pennington i n  
a considerable slim. Thereupon Crowell wss re called and 
interrogated as to the erasure. H e  swore he never noticed 
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the erasure until i t  was called to his attention during the trial, 
and did not know how it occurred. 

IIis Honor was ar.I<ed to withdraw the s ta ten le~~t  from the 
consideration of the jury. This he declined to do, but in- 
formed the counsel that it was a proper subject for comment, 
and they rniglit cornment upon such erasure before the jllry. 
Plaintiff' again excepted. 

(4.) a. C. Crowell, a son of the defendant, Thomas J., was 
exarnined on behalf of defendants. H e  was the subscribing 
witness to the articles of agreement of 1st February, 1868, 
executed by John S. Penn ing to~  to T. J. Crowell. H e  stated 
that he witnessed the execntion of the paper writing of Feb- 
ruary Ist, 1868, by John S. Pennington ; that it was done at 
his father's house. Here the counsel for the defendants pro- 
posed to give in evidence the conversation which occurred 
between Thomas J .  Crowell and John S. Pennington, 011 that 
occasion. To  this the plaintitis objected, on the ground that 
the paper ought to speak for itself. His  Honor admitted tlie 
evidence, and tlie plaintiffs again excepted. The witness then 
proceeded : That Pennington said to his father, that he, 
Crowell, had paid the money-the whole of i t ;  and that he, 
Pennington, worild make him the title; but that if Crowell 
would give him, Pennington, time to make the money, he 
would like to have an interest in the lands. To  this Crowell 
replied, that he wonld give Pennington a showing, of course. 
Pennington wrote an agreement then and there, to convey 
one half. 

(5.) The plaintiffs had exhibited in evidence the record of 
the suit in the Superior Conrt of Law of Stanly county, 
between Thomas Stokes as plaintiff and John S. Pennir:gton 
88 defendant. Judgment Spring Term, 1868, (2d March, 
1868,) in favor of the plaintiffs for $5,005.07; the execution 
(pi. Fa.) levied on Pennington's interest in this land now in 
controversy ; and the vsn. e ~ . ,  and the return of sale endorsed 
thereon, made to Thomas Stokea as highest bidder, on the first 
Monday in April, 1870, a t  the price of $5.00 ; also the deed 
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of Sheriff Marsljall to Stokes, dated 19th September, 1870, 
with the usual recitals, for Pennington's interest in said land, 
being one-half. 

The defendants proposed to contradict the rctnrn of Sheriff 
Marshall by the evidence of a v.-itness, one Bennett Rnssell. 
To  this the defendant objeotcd, on the ground that such testi. 
mony mas incompetent thns to contradict record evidence. 
His Honor held that the return .of the sheriff was not conclu- 
sive, but rnereprirnafacie evidence of the facts stated in the 
return. The Court overruled the objection, and the plaintiffs 
again excepted. 

Russell being then admitted to testify, stated : That he was 
preserlt at the sale of Pennington's interest in this land by the 
sheriff, and heard Crowell forbid the sale. The sheriff' pro- 
ceeded with the sale, and he, the <witness Russell, bought the 
same at $5.00. H e  bid for himeelf and no one else, and was 
not a r a re  that a deed had been made to Stokes. That he 
applied to the sheriff for a deed, but was informed that he was 
too late; that if he had applied six months sooner, he, the 
sheriff, would have made it to him. The witness did not pay 
the money, as he thought the title was no account. Plaintiff 
excepted. 

Under the direction of his Honor, the case was submitted 
to the jury upon the following issues, to which are appended 
their ~everal findings. 

1st. Did John S. Penningtnn purchase the lands (in contro- 
versy,) at the Clerk and Master's sale, as agent of Orowell and 
others, with the understanding that the land should belong to 
Crowell until the other parties paid their respective parts ? 
An~wer ,  " Yes." 

2nd. Was the land paid for by Crowell 8 Answer, "Yes." 
3rd. Was the dower interest af Caroline Hearne, except the 

part reserved by her, purchased by Pennington for Crowell 
and paid for by Crowell's money 1 Answer, "Yes." 

4. Was Thomas Stokes the purchaser at sheriFs sale, of the 
interest of J. 8. Pennington ? Answer, No. 

40 
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5. Was it the intention of the defendant Crowell to induce 
plaintiffs to bid for the property, c,r interest of Stokes at 
8heriff"s sale ? Answer, No. 

6. If so, were the plaintiffs thereby mislead and deceived to 
their prejudice? Answer, No. 

7. Was the Jefendant present at  tlre sherif17s sale on the 1st 
of July, 1871, and did he direct and assent to the sale of one- 
half of the Rearne land as Stoke? property. Answer, Yes. 

8, Did the defendant on the 20th April, 1871, enter intoan 
agreement in writing w d e r  seal, with Thomas Stokes and one 
Lord, in which the defendant Crowell and Stokes mutually 
agreed with each other that they were part owners ? Answer, 
Yes, in order to effect the sale of tlre two mines. 

There was judgment in favor of the plaintif& and thereupon 
the defendants appealed. 

'I'tre plaintiffs did not appeal from the jndgment, but did 
appeal from the rulings of his Honor, excepted to and noted 
above. As the facts in the two appeals are stated substantially 
alike in the settlement of the cases, the appeal of the plaintiffs 
will not be reported at length. 

W. J. N&ntgomery, for the appellants. 
Ba&le & and MoCorkZe & Baiby ,  contra. 

READE, J. When the defendant Crowell paid the Clerk 
and Master for the land in  question, which was bid off by Pen- 
nirgton for himself and the defendant and others, ilncier the 
agreement set forth, it invested the defendant with the epuita- 
6Ze title; the legal title being in Pennington by reason of his 
having bid ofl the land and taken the deed to himself. And 
when Penningtm made the defendant n deed to one half in- 
terest, and an obligation to convey the other half, it vested in 
the defendant the legal title to one half, and the equitable title 
to the other half. And when Pennington bonght the widow's 
dower in said land for the defendant, and paid defendant's 
money for it, but took the deed to hixnself, and endorsed the 
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deed over to the defendant, it vested in the defendant the 
equitable interest i n  the widow's dower. So that, sabstan. 
tiallg, a8 we now ad~riinister equities, the absolute title to the 
whole land was in the defendant, he having the right to call 
zipon Pentlington for the legal title. 

When, s~absequently, the land was sold undel. an execution 
against Pennington, the purchaser Stokes got only the title 
which Pennington had-even supposing that Stokes was the 
purchrtser, which the jnry found he was n o t  And when the 
plaintiffs bought at  execntion sale ~ t o k e s '  interest, they bought 
only what interest Stokes had, which we have seen was nothing 
substan tial: 

Admitting this be so, stilk the plaintiffs say that wlien they 
bought at  Stoked sale the defendant was present, and repre- 
sented to the plaintMs that Stokes had an interest of one-half 
in said land, and consented to the sale of it ; and therefore t h e  
defendant ia eotqped to deny the plaintiff's title to one half of 
the  land, and that the plaintiffs are tenants in comnron wit& 
the defendants. 

I n  order to create an estoppel inpais it must appear: 
1. That  the defendant knew of' his title. 
2. That plaintiffs did not know and relied upon the de- 

fendant's representations. 
3. That the plaintiff's were deceived. And some add a fourth 

requisite, that the defendant i?,tendeed to deceive. Bnt it is not 
necessary to decide that in this case, as all the other requisites 
are wanting. First, the defendant did not know of his title. 
H e  knew he had paid for the land and that he ought to have 
the-title ; but he did not know the legal eflect of his papers. 
And therefore he consulted the plaintiff' Pemberton, who was 
a lawyer, and was advised by him that his title was only for 
one half. The plaintiff, Luke Blackmer, who is also a lawyer, 
after consultation with Pemberton, told the defendant that his 
title was for one half ouly. 

Secondly: The plaintiffs did not rely on the defendant's 
declaratiens. On the contrary, Blackmer swears that " the: 
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pIaintiK'3 were not induced by any thing tliat Crowell said or 
did to bid fur the property nt tlia Sheriff's sale. The only 
difference was, that if Crowill liad.not consented to a eale of o ~ i e  
half, this snit would have been brought for the whole." 

From tlie testi~nony of Pernberkon and Blackmer i t  clearly 
.appears that they investigated tBe rriatter for themselves, and 
that tlie defendant pnt them in possession of the fdcts upon 
which he claimed title ; and tliat he did clairn it, and that i t  
was only upon their assurance to him that liis title was not 

.good, that he consented to a sale of one hi&'. I t  was not that 
they relied upon him, bnt it was he that relied upon tliern. 

Thirdly. The plaintif% were not deceived by the defendant. 
H e  acted with open fdirnc~e thro~gtiout. H e  had writings to 

;.show fur it. I l e  thouglit liis writinga sufficient. The plain- 
tiffs lawyers thought they knew better. Finding a defect in 
the title at law, they overlooked the  fnct tliat equity mould 
supply tlic defect. And they excited the defend mt's fears, 
that if he did not consent to a pale trf one-half he might lose 

They deceived him. And the fact stated by Peniberton 
i n  his testimony that after the defendant had consented to a 
sale of one-half, and the sheriff proclaimed that only half was 
sold. yet he, Pernberton, " drew the deed and called for 
.Stokes' interest, 11ot spezif'ying one-half." " This was so done at 
Mr. Blackrner'a instance in case Crowoll'~ title sllorild not be 
good for the other half," sliows the spirit with which they 
were pursning the dei'cndwt. And it  shows that while they 
bintended that the defendant sliodd be estopped by the sale, 
apt  the estoppel should not be mutual; but they would so 
draw the deed as to enable them to clairn not only the half 
which they bought, bat the other half which they did not buy. 

The  other matter set 11p by the plaintiffs as an estoppel, to 
wit, the written agreement between the defendant and Stokes 
and Lord, cannot avail them. I t  was not for the pnrpose of 
pafising the title to Stokes, or to have him believe that i t  was, 
but to  form a partnership for mining prjrposes in that and in 
~ e r t a i n  lands which Stokes put in. 
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What  we have said disposes of the case and makes it  un- 
necessary that we should notice the other exceptions on either 
side, because taking the verciict npon the issues and the testi- 
mony 'of the plaintiE8 thernselves, it is clear that the plaii~tifh 
have no  substantial interest in the land, and that the defend- 
ants are sole seized. 

There is error. Judgme3t reversed and jndgment here for 
the defendant. 

PER CURIAM. Jadgment seversed. 

R. J. HOLMES and wife CA4ROLINE and others v.  THOMAS J. 
CROWELL and wife MARGARET. 

(Same Syllnbws as in preceding case.) 

The facts in this case are fitlly reported i n  the preceding 
case, and it  is unnecessary to insert them again. There was 
judgment for the plaintiff', and the defendant appealed. The 
plaintiffs did not appeal from the jndgment, bnt only from 
certain rnlings of his Honor, fully ~ t a t e d  in the defendant's 
appeal, ante. 

Battle & Son, 3lcCorkle & Bailey, for the appellant. 
Montgome~y, con trs. 

REAVE, J. The merits of this case are decided in the same 
case at this term on the appeal of the defendants, this being 
the plain tiffs' appeal. 

We  have considered {he plaintiffs' exceptions, and we do 
n u t  see any errors in the rulings of his Honor thereon, even 
if the subject matters of the exceptions related to the point 
upon which the case turns. The plaintiffs' failed to connect 
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themselves with the title of Pennington, whatever that was; 
the jury find that Stokes did not buy at the sheriff's sale, 
against Pennington. Stokes, therefore, had no title, iegal er 
eqnitable. The only show of title which the plaintiffs have, is 
the alleged estoppel, when the defendant was present at the 
titne when the land was sold as the property of Stokes, and 
consented thereto. But these exceptions have no connection 
with that transaction, but to antecedent matters. And so they 
are irrelevant, except the objection to the testitnony of wit- 
ness Russell, who said that he bought the land when thesheriff 
sold it as Penningtotl's sale, and that Stokes did not buy it. 

This evidence was competent. 
There is no error. 

Judgment affirmed. 

STATE v. JAMES W. BUCK, 

B was indicted for failing t o  list his poll for taxation. The bilI of in- 
dictment was found by the Grand Jury subsequent to the ratification 
of the act of the 18th of March, 1875, (chap. 200, Public Laws 
1874'-'75,) upon a motion to quash the bill of indictment, on the 
ground that the Superior Court had no jurisdiction of the offence: 
It was held, that under the peculiar circumstances of the case the in- 
dictment must be quashed. 

This was an INDICTMENT for failure to list the poll fur taxa- 
tion, tried before Watts, J;, and a jury at Spring Term, 1875, 
of WAKE Snperior Court. 

The defendant rnuvecl tbe Conrt to quash the bill, on the 
ground that the Superior Conrt had no jarisdiction of the  
oflence since the passage of Chapter 200, public laws of 
1874-'75. The motion was overruled and the defendant ex- 
cepted. 

The defendant was reqaired to answer over, and having 
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pleaded not guilty, the case was tried and the jury rendered a 
verdict of guilty. Therenpon the Court gave judgment 
against the defendant, from which judgment an appeal was 
prayed and granted. 

Fowle and Battle 13 Son,, for the defendant. 
Attorney General Hargrove and hlaywood, for the State. 

READE, J. I t  is manifest that when the Legislature made 
the failure to list taxables a misdemeanor, it was intended to 
make the offence cognizable before a Justice of thePeace; but, 
by reason that the punishment wa8 limited to '' thirty days," 
which might be more than " a  month," we were obliged to 
hold that a J ustice of the Peace coald not take jurisdiction ; 
but that the Snperior Court had jurisdiction. The  cost and 
inecnvenienceof this was soon seen to be a cruel hardship, 
and fell upon many thotlsands of very poor persons. To 
remedy which the Act 18th March, 1875, ch. 200, was passed ; 
the title of which is, "i A n  Act to direst the jurisdiction of 
the Snpesior Courts over misdemeanors ic failing to list polls 
and property, and for other purposes." 

It is plain that the pnrpose of this Act was to change the 
juridiction from the Superior Courts to Justices of the Peace. 
And the Act proceed.. to amend the f (~rmer  Acts by substitu- 
ting, a one month," for " thirty days." This Act was passed 
in March, 18'75 ; and in the next month, April, this indict- 
ment was found in thesuperior Court. This was in violation 
d the purposc of the Act;  and, therefore, we ought not to 
eustain the indictment unless we are forced by inflexible rules 
to do EO. Respect for the Legidatwe, and regard for the rights 
of the citizen, induce ue to direct the indictment to be quashed, 
if we can. 

The Constitution Art. 4, see. 33, gives to Justices of the 
Peace excita~iive original jurisdiction " where the punishment 
cannot exceed n fine of fifty dollars or imprisonment for one 
month," But this is to be L' under such regulations as the 



642 EN THE SUIlBEME COURT. 

General Assembly shall prescribe." T h e  General Assembly 
has prescribed regulations : 

(1.) That the complaint must not be bg collusion, and must 
be by the party injured. 

(2.) It must be tmde within sipi months, and in writing, and 
under oath. 

I t  has frequently been discussed, whether, when the Legis- 
lature fixes the punishment fur any given o8mce within the 
limits of ra fifty dollar fine or one month imprisonment, it 
thereby becomes cognizable before a Jwt ice  to the exclusion 
of the Sqperior Court 'l And we hare  held that it did not. If 
the ynn i~hment  i s  so limited, and all the regulations are ob- 
served, and the Justice takes jurisdiction, then, doubtlefis, it i s  
"exclusive." But though tlie p.unis11ment be limited, yet if 
any of the  regulations are ueglected, or if the regulations d o  
not cover the case; then the jurisdiction of the Superior 
Court, which is general, remains in order that off'ences may 
not go unpunished. But  here, we have an oflence, the pun- 
isl~rnent of which is fixed within the Constitutional li~nite for 
a Justice of tlie Peace to inflict, and for the declslred purpose 
of divesting the jurisdiction of the Superior Courts. Why 
then shonld the Superior Corirt take jurisdiction 8 I t  is h u e  
that the " regulations " for giving the Jnstice of the Peace 
jurisdiction had not been observed ; but then it cannot be said 
that proper regu~kitions were wantiug, or that they bad been 
neglected. The Act was ratified 18th March, and the indict- 
ment found 5th April. This was indecent haste, to say the 
least,. to assume jurisdiction wl~ich had been expressly " di- 
vested." 

I t  is however insisted for the State, that admitting that the 
act does ';divest " the jurisdiction of the Superior Court and 
i~lvests the Justice of the Peace with jurisdiction, yet that is  
pospective, and cannot afl'ect the offence charged, which was 
committed before the passage of the Act ;  tnat at  the time thio 
offence was collirr~itted the punishment was $50 fine or thirty 
days imprisoarnent, and that thirty days were more than " a  
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month," (February.) and therefore, aR decided in State v. Up 
c?burch, n Justice had not jurisdiction. Arid so i t  is insisted 
that, ndwit!lstanding the Act, a Justice has no jurisdiction of 
this offence, fur the Act, by atnending the former Acts by 
substituting " a rnonth " for '*thirty days" increased the pun- 
ishment, which is e a  post facto, '; one month," January, for 
instance, being more than b' thirty days." So that this case 
stands to bepunished under the act in force at the time i t  was 
committed. But  tllat cannot be, because amending that act 
operated as a repeal, at  least as to the particular rnatter 
amended, and so the defendant cannot be punished with im- 
prisonment under the old act a t  all, as is settled in State v. 
Wwtt, Phil. R,, and State v. Cross, 4 Jones, 421. This is 
mentioned only to show that the defendant cannot be impris- 
oned under the old act, and not to show that he can be ilnprisl 
oned undcr the new. I t  would seem that he cannot be im- 
prisoned nnder either ; not under the old, because it has been 
repealed ; not nnder the new, because it increases the punish- 
ment. Dwrrvis on Statutes. So that the only punishmeut 
that can be inflicted is a f i r ~ e  of $50, and as that is the same in 
the new and the old acts, and within the jurisdiction of a 
Justice, there is no reason why he n ~ a y  not have j urisdiction. 

The  third scctivn of the act provides amnesty for a11 per- 
sons charged of like oft'ences against whvn~ indictn~ents were 

pending;" bat this iridictnwnt was not pending at that time, 
and therefore the defendant is not embraced. I11 another case 
against this defendant at thls term, we have treated that matter 
rnore at  large. 

We do not say that if for any reason a Justice of the Peace 
docs not take cognizance of the case, that the Superior Court 
may not, for oKences ought not to go unpnnislied, but nnder 
the pecnliar circnmstances of' the case as now before us, we 
think the indictment ought to be quashed. 

This will be certitied. 

PER CURIAM. Judgment accordingly. 
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T h e  following opinion of his Honor,  Judge  SCHENCK, in the  
case of the State v. Eldwood, should have been published with 
that  case, ante page 189, but was accidentally omitted : 

" T h e  connsel for the  prisoner have so earnestly persisted in 
their motion fur a new trial and so confidently insisted that the 
Court erred in charging the  jury that there was no evidcnce in 
this case to mitigate the  killing of the deceased, that the Court 
out  of respect to these gentlemen files the following opinion 
with the  reasons on which i t  is fonnded . 

T h e  Supreme Court has f'requently intimated the great  dif- 
ficulty which i t  had in " lnarlring out the  boundary line " be- 
tween evidence which n ~ e r e l y  " raises a conjecture of a fact," 
"and evidence fit to go to a jnry " toprove  a f'act, and if thc 
J u d g e  at  Nisi P r i u s  errs he  has the  consolation to know that  
he was dealing with a most subtle question, and the  prisoner 
need not fear, becauee he  has his right of appeal fully secured 
to him. T h e  qneetion a t  issue was discussed with all Judge  
Gaston's ability and accuracy in Swtton v. Wade, 2 Jones, and 
the  rule laid down by him has beon often cited and approved 
in  the  Supreme Court. I t  is this:  " Where  the law does not 
presume the  existence of a fact there must beproof direct or  
indirect  before the jury can rightfully fiud it. I t  cannot be 
doubted that  v h a t  raises a possibility or  conjecture of a E:ct 
can never amount to legal evidence of it." 

I n  iMatthews v. ~Matthews, 3 Jones  135, Judge  BATTLE says : 
" T h e  burden of proof wae on the  plaintiff arid if his testimony 
raised a bare conjecture of the fact, thou there was in effect no  
evidence of the  fact." T o  the same eff'ect is therule  laid down 
by Chief Justice PEARSON in Ha~u~ooCk's case, Phil .  L. Rep. 
378. He  says, this evidence may have been ground for cmjec- 
tu re  by possibility that t hegun  went offaccidently, but standing 
alone i t  was certainly not evidence fit to be left to the  jury,  on 
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which to find that such was the fact, as the onus of proof was 
on the ~jrisoner." And in Wittkowski v. Wusson, 71 N. C. 
Rep. 456, RODMAN, J., in delivering the opinion of the Conrt 
says the evidence m n ~ t  be " snch only as that frorn which a 
jury might reasonably infer the existence of the alleged fact," 
and i t  does seem that this case, not only is sustained by these 
anthorities, bat the Court rniglit have adopted the forcible 
langnage o i  J r~dge  BYNUM in his very learned dissentingopinion 
in the above case and cl~arged " That there was no evidence to 
establish accidental shootifig of the deceased but orr the con- 
trary it disproved this defence?' 

Let us apply these rules to this case. The prisoner rests his 
defence on the " fact" that the shooting of the deceased was 
accidental or in @port. The killing with a deadly weapon 
having heen adrnitted by the primner the onus of proving the 
accident is on the pr;soner. See liaywood's case at su , r a .  
I h  must offerproof direct or indirect of this fact, " not testi- 
mony that wiil raise a bare conjecture" of' an accident. 

Three circnmstances were relied on by the defendant's 
connael in t l~eir  argnment to the jnry as proving this fact : 

1. " That the prisoner and the deceased boarded at the same 
house and were friendly, b '  thitt they seemed to be intimate," 
and b L  that they had been seen to play together as young men." 

2. That after the homicide the prisoner " looked frightened " 
nrld after some tirrie said, " I hate it, Lord have mercy on m y  
6 0 ~ 1 . ) ~  

3. T l ~ a t  the character of the pistol W:IS such that it migilt 
have goue off accidently." 

The fact of the deceased and the prisoner being friends np 
to the morning of the homicide, is not a stronger case than 
Ilaywood's case where the prisoner had been drinking at t l ~ e  
shop where the deceased lived the day before, and there was 
no evidence of quarrel or ill will between them. Nor is it 
stranger than Shirby's case, 64 N. C. Rep. 610, where the de- 
ceased was the wife of the prisoner. Yet the Supreme Conrt 
do not even mention this as a circumstance in these cases on 
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which they based their opinions. The sari~e may bo aaid in 
Leak's case, Phil. Law 450, where the deceased was an i~ifant 
and poisotled by its nurse. 

I n  Buywood's case the Chief Justice suggested, that if in 
connection with the relation " of a fdvorite child" the prisoner 
wonld also prove that the lock of the gun was out of repair, and 
wonld go  off' by 8 j a r  or sudden motion, and that at  the instalzt 
it went off the prisoner made an exclamation of surprise or ex- 
hibited natural emotions of grief it would form a chain of 
facts to go to the jury." Bot how different is this case. T?.e 
pistol was uot out of repair, would not go off a t  half cock and 
the prisoner did not " at the instant exhibit emotions of grief 
or snrprise." H e  walked to and fro, looked at his victim and 
sirnply remarked, .' I have killed this man." He did not even 
claim it was accidentd or that it was unexpected or in sport. 
His mouth was opened by the law. Yet he did not suggest 
the defence now nrged by his conusel. 

I n  Baywood's case, the gun would not stand a t  half cock, 
end the " p r i e o ~ ~ e r  eoon after the lmnllcide said be had killed 
the deceased, but he did not know the gnu was loaded." But 
in this case both these facts are wanting. How then can the 
judgment in this case be orerrnled and Haywood's case be 
sustained ? But i t  was urged that t l ~ e  prisoner " looked fright- 
ened." Why alarmed with danger " unless he was conscious 
of guilt and feared its consequencee 1" That look imports 
danger, and danger does not fullvw innocence. The  look 
sliould have been one of grief, or sorrow, or pity. Nor  does 
the expression made after pacing forty steps, and when time 
was given for reflectiou, improve the prisoner's caee. " I hate 
i t ;  Lord have mercy ou my soul." Wlly cry for mercy unless 
he was conscioue of deserving punishment? I t  is the guilty,' 
not the innocent, who sne fur mercy. H e  did not excuse him- 
self by alleging accident or saying it was done in sport or even 
express cornrniseration or pity for his victim, bnt says, " hare  
mercy on me." 

The  third circnmstance as to the character of the pistol 
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cannot avail, for it was R very common kind of pist'ol, nothing 
peculiar in it. I t  was, as far as the evidence shows, in good 
repair, and the discllarge was made directly a t  the prisoner in 
the ordirinry way. Nor was the circumstance relied on in 
Shirley's case, ut supra, present in this case, to wit : That 
the range of the ball indicated accident." I n  this case the 
range was level, jnst aa it would be if deliberately pointed a t  
the deceased. 

To sustain express malice even, the case was strong and fd l .  
The expression, I t  was you, damn yon; I'll shod  you," made 
an hour and a .half before and the simultaneous examination 
of the pistol, showed the intent. For the reasous above stated, 
the Court declines to grant a new trial. 

(Signed) D. SCHENCK, Judge, &c. 
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ACCOUNT. 
See COXTRACTS, 2, 13. 

See MORTGAGE, 4. 

See PLEADING, 1. 

See PRACTICE CIVIL CASES, 7. 

See STATUTE OF LIMIAATIONS, 4. 

See VILLS, 5. 

ACTIONS. 
1. An action on a bond, executed by a defendant, and conditioned to pay 

pnd satisfy all costs and damages which might he awmded to the 
blaintiff. in a certain action then pending, is me11 brought against such 
defendant and his surety, although judgment had gone against the 
defendant in the orifiinal action, which judgment was clalmed to have 
been satisfied. Robeson v. Lewis and Devane, 107. 

2. The demand necessary to support an action against the Commissioners 
of a county for the recovery of a debt, must show that it was made 
upon the person authorized by law to pay, or if authorized to pay, 
that the plaintiff had placed himself in a situation to  make the de- 
mand, by having had his claim pre~iously audited. Jones v. Clommis- 
sioners of  blade?^, 182. 

5. The complaint in such action should aver thab the plaintifl' having had 
a claim audited and allowed by the Board of County Commissioners, 
presented it to the County Treasurer for payment, and that he de- 
clined to  accept the same and make payment, of which the defen- 
dants had notice: otherwise, such complaint will be subject to demurrer. 
lbid. 

See EXECUTORS, ADMINISTRATORS, &0., 13. 

See STATUTE OF LIIITATIONS, 4. 

AGENT. 
See DAMAGES, 3. 
See EVIDENCE, 18. 

AMENDMENT. 
1. Every Court has the power to amend its records, so as to make them 

speak the truth; but when a Court, after hearing evidence refuses to 
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amend its records, no appeal lies from such refusal. Ar~@eZdv. 
Brow#, et. at. 

See SUPPLEMENTARY PROCEEDINGS, 1. 

2. A defendant, who has been brought into Court on criminal process, 
and discharged from arrest under the same on bail, is not privileged 
from being arrested on civil process immediately afterwards, during 
the sitting of the Court and before he leaves the Court room. Moore 
v. &ern, 394. 

2. An order of arrest in a suit for Libel, does not viols&e section 16, of our 
Bill of Rights, and is legal. Ibid. 

ASSIGNMENT. 
See BANKRUPTCY, 1. 

- See CONTRACTS, 2. 

See EVIDENCE, 5, l& 

See INDICTMENT, 14. 

BAILMENT. 
I. In cases of bnilment, what is due care is a qnestion to be decided by 

the Court. Whether the bailee has exercised such care is a question 
to be decided by the jury. Therefore where A brought an action 
against B to recover the value of a horse hired to B : IleEd, That i t  
was not error for his Honor to charge the jury that it was for the 
jury to say from the evidence whether the defendant had exercised 
that care which a prudent man would have used with his own prop- 
erty. Rowland v. Jones, 52. 

2. A received seven bales of cotton, which he promised to take care of 
for B. I n  an actiou by B against A to recover the value of the cotton : 
It was held, that A was a bailee, and was egtopped from denying B's 
title. Peeble's Ad~n'r., v. Fawar, 34Z. 

See ~FFICERS, 3. 

BANKS AND BANK STOCK 
See BILLS, BOXDS, &G., 3. 

BANKRUPTCY. 
1. The Bankrupt law does not divest a lien; but a s  all the property of a 

bankrupt, as well that subject to mortgages and  lion^ as that which 
is unencumbered, passes to the assignee and is in custoolia legis, sub- 
ject to priorities and liens, it follows that the Bankrupi Court is the 
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proper tribunal in which to administer the remedies for the enforce- 
ment of liens. Blum, Edr, v. E&, 293. 

2. Al! claimants against the estate of a bankrupt are required to prove 
their debts, however evidenced. f bid. 

BILLS, BONDS, LC. 
1. All bonds, bills, notes and bills of exchange, and liquidated and 

settled accounts bear interest from the time they become due, pro- 
vided such liquidated and settled account3 are signed by the debtor, 
unless it he esprcially expressed that interest is not to accrue until a 
time mentioned in the writings or securities. Therefore where A 
brought an action upon an order upon a County Treasurer, signed by 
the Chairman of the Goard of County Commissioners: Held, that he 
~vas  entitled to recover interest upou the amount of the order from 
the time of damnnd of payment. Yellowby v. Covm'rs cf Pbtt, 161. 

2 .  I n  an action upou a bond " poyabk in gold or its equivalent in cur- 
rency," the amount which the plaintiff is entitled t o  recover must be 
measured by ascertaining its equivalent in currency. Dunn v. Barnes, 
Addr,. 273. 

3. In an action against A, as a stockholder in the bank of C, to recover 
the value of certain ~ o t e s  or bills issued by said bank, the charter of 
the same providing that in case of insolvency, or ultimate inability o f  
the bank to pay, the individual stockholders shall be liable to credi- 
tors in sums double the amount of the stock by them respectively 
held: It was held, that the creditors of the bank were joint obligors, 
and that such action must be brought in the name of the plaintifl antl 
all the other creditors, who will become parties to the action, antl 
prove their debts, so as to entitle them to a part of the fund. 
Giahn v. Harris, 323. 

4. If the endorser of a bill of exchange, with knowledge of the material 
facts which discharge him, promises to pay such bill, he is bound to 
do so. Lay v. Petteway e l  al., 358. 

See ACTION, 1. 

See EXECUTORS, ADMINISTRATORS, kc. ,  2. 

See EVIDENCE, 9. 

See STATUTE OF LIYITATIONS, 2, 3, 5. 

BUILDING & LOAN ASSOCIATIONS. 

1. In a suit against a Building and Loan Association to cancel a certain 
mortgage deed, made to secure the repayment of $1,366 advanced to 
the plaintifls for the redemption of tifteen shares of etock therein, and 
in which an injunction is prayed, restraining the defendant from sell- 
ing the land conveyed in said mortgage, and agalnst any further pro- 
ceedings thereunder: It is error for the presiding Judge to vacate a& 

41 
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order obtained a t  the commencement of the suit restraininq farther 
proceedingsunder s a ~ d  mortgage, and refuging to grant an injunction, 
when it appears from the admission of the tlefentlant that  the said 
mortgage covers too much, and is in violation of the Constitution and 
By-lam of the Association. S M h  anti laye v. 3fechanics Building ce' 
Loan Association. 

COXFEDERATE NO,XEY. 

See EXECUTORS, ADXINISTRATORS, k c . ,  6, 10. 

See GCARDIAN, 6 .  

I COXTEMPT. 

See PL-BLI~ AD~XISTRATORS,  1. 

3 .  A specific performance of a contract will not he decreed where it ap- 
pears that such performance is obviously impossible. Pack et 
Gaither, 95. 

2. Where B agreed to act as  agent and settle the estate of the testator 
without letters of administration, and C agreed to suppor: D, provided 
she would assign her life interest in the notes and money bequeathed 
in trust for her by the testator, to certain parties mentioned in the wil 
and in pursuance of this agreement D did assign her interesc: Bekd 
that as  to B, the coasitleration was unlawful, and as to C, it mas too 
vague and indefinite to support the assignment; and that D was en- 
titled to an account of the notes and money from B, who after the 
agreement took out letters of administration. Pace v. Puce, Aclm'r, 
119. 

3. The right to enforce the specific perfermance of a contract ia vested 
exclusively in the Superior Court sitting in term. Keenev. Den, 132. 

4. When a party to a contract, by his own fault or wrong, prevents the 
other from fully performing his part of the contract, the party thus in 
fault cannot be permitted to take advantage of his own wrong, and 
screen himself from payment for what was done under the contract 
Buflila v. Baird & Roper, 285. 

5. In such case the measure of damage is, that the plaintiff is entitled to 
recover for his labor and expense in endeavoring t o  perform hi8 con. 
tract, a s  upon a qualalum meruit. I bid. 

6. A contract between A and B, that  -4 might tend somuch of B's land a s  
he could cultivate with one horse during the year 1871; and that  A 
mas to pay B as rent, two bales of cotton out of the first picking-no 
part of the crop to  belong to  A until the rent was paid-constitutes 
A a cropper, and not a tenant of B. Haywsod v. Rogers, 320. 
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7. Where A and B purchased of C certain personal property by parol con- 
tract, and A expcuted a paper writ~ng promising to pay C upon cer- 
tain conditions therein coutained, and the amount A had to pay was 
left blank and never inserted in said writing: Held, that the said 
written contract was of no force on account of such blank; and that 
the Court below erred in ruling that C was put to his election, either 
to sue B upon his parol contract of purchase, or to sue A upon the 
written contract. Pepper v. &~.ris and Sltnffer, 365. 

A, in consideration of the rent of a certain piece of land, verbally 
promised to pay 3, the owner, two bales of cotton and to keep up the 
fences and the ditches cleaned out. Failing ia this latter he was to 
pay as  rent three bales of cotton; B ,  agreed to furnish certain 
advances to A, which with the rent was to be paid before A could take 
in possession any of the crop: Held, that such agreement made A a 
cropper and not a tenant of 3. Aka1 v. Bellamy, 364. 

E e M  further, that the verbal promise of B, to 0. 8; CO., that he would 
be responsible for the advances furnished A, to a certain extent, m-as 
sufficient, and it was not such as required that it shouldbe in writing. 
Ibid. 
A and B rent from G all the turpentine boxes on a certain pieee of 
land from the 1st January, 1861, to the 1st January, 1865, Llle rent to 
be paid on the 1st June in each year. C died in March, 1863; iu No- 
vember, 1861, A paid C $140, and in the same year paid taxes on the 
land for C, to the amount of $156.44. In an action by D, the execu- 
tor of C, against A and B to recover the rent due the testator: It wae 
held, thal only one jear's rent was due the estate of C; and that A 
and B, having paid the $140 and the taxes after such rent was due, 
were entitled to have the same credited thereon. Rogers IUr ,  v. Mc- 
Xenrie and McNmdr. 

In an action to recover the value of certain wood sold by the plaintiff 
to the defendant, the wood at  the time of the sale standing upon the 
land of the plaintiff. it was in evidence that the wood w& sold by the 
cord: Held, that the plaintiff was entitled to recover, and that 110 mem- 
orandum of the contract in writing was necessary, because, when 
cut and corded, the wood became pereonal property. heen  v. ,AT C 
R. R. Co., 524. 

A promise to pay the debt of another is not binding on the party 
making the promise, unlees the same be in writing. Seott v. Bryan, 
582. 

Where A and B entered into an agreement by the terms of which B 
was to buy a tract of land of C, on which was a mill seat and mill, 
and they were to build the mill anew, A was to do the work and B to 
furuish the material and money, and out of the profits they were to 
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pay for the land and reimburse B for his outlay, and pay the plaint% 
for his work, and afterwards they were to share the proff ts or losses 
equally as  partners, and in pursuance of the agreement the land was 
bought and the mill built, and became profitable, and B received the 
profits, reimbursed himself and paid for the land: Held, That A was 
entitled to an account as  a partner, and that it was not necessary 
that the contract should be iu writing. Falkner v. Hunt, et. al., 571. 

See BILLS, BONDS, &c., 4. 

COUNTY COM.MISf3IONERS. 
1. When the County Commissioners are the relators in a suit against a 

sheriff, the complaint should state the failure of the County Treasurer 
to bring the suit, as the reason of their doing so. Ooinmissionera 
Bladen v. Clarke. 255. 

2. County Commissioners have no power to release a sheriff from his lia- 

bility to pay the county taxes. Being a corporation, they have no 
powers except such as are given by statute. Ibid. 

See ACTION, 1, 2, 3. 4. 

See BILLS, BONDS, kc., 1. 

See MANDAMUS, 1. 

See OFFICERS, 2. 

CROPPER. 
See CONTRACTS, 6, 8, 9. 

DANAGES. 
1. An execution debtor is entitled to damages to the amount of all loss 

sustained by reason of the failure of a sheriff to perform the duties 
which the law requires him to perform. Therefore where a sheriff, 
having an execution in his hands against A, sold a lot or parcel of 
land belonging to A, under execution, and failed to serve upon him 
the written notice required by law to be served upon the owner, be- 
fore the sale of land under execution: Held, that it was error to charge 
the jury that the plaintiff was only entitled tonominal damages, unless 
he proved that the property sold for less than it would ,have sold for 
if the notice had been given: Herd fwther, that it was error to grant 
a new trial on the ground that the damages are excessive, when the 
evidence showed the actual amount of damage, and a verdict was 
rendsred accordingly. Winburne v. Bryan, 47. 

2. Consequential damage to be recoverable in an action of tort, mast be 
the proximate consequence of the act comp1aine.d of, and not the 
secondary resu!t thereof: 
Hence, in an action by A   gain st B, for wrongfully taking and con- 
verting his mule, A can recover the value of the mule a t  the time of 
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such conversion; but he cannot recover for the loss of a part of his 
crop, following the loss of the mule, as such loss is too remote and 
uncertain. Sledge v. Reid, 440. 

The measure of damages against a collecting agent, is the amount 
which he collected, or which he might have collected and did not, and 
the same is lost by his negligence. For simply faiiing to return an 
insolvent debt, the damage is nominal. Brumble v. Brown, Ex., 476. 
One may be entitled to compensation for the clestruction of a house 
which was lawfully erected, but there can be no vested right to pro- 
long a nuisance after it has been declared such. Therefore, where A 
had begun to erect a house in the town of G, and shortly afterwards 
an ordinance was passed by the proper authorities of the town declar- 
ing it a nuisance to erect buildings of a certain character in certain 
portions of the town, and the provisions of the ordinance included A's 
house, in an action by A against B, the mayor of the town of G., to 
recover damages for preventing A from erecting the house: Held, 
that the defendant was not Pable. Prbett v. Whitaker, et  al., 554. 

See ACTIONS, 1. 

See CONTRACTS, 5. 

See EVIDENCE, 19. 

See PRACTICE, CWIL CASES, 5, 6. 

DEEDS. 
1. Where in a deed the land conveyed is described as follows: 6iBeginning 

on the 5th corner of the last mentioned 300 acre survey,-running 
thence a direct line to the Rrtmsey ford, so, however, a3 to includethe 
cleared part of Shingle island;" the 5th corner, Ramsey ford and 
Shingle island are established points, and a direct line from the 5th 
corner to Ramsey ford will not touch Shingle island: Held, that a 
direct line from the 5th corner to Shingle island, so as to include the 
cleared part thereof and thence to the ford, was the proper boundary 
of said land. Lo~tg v. Lottg et a&, 340. 

2. A and B conveyed certain land to C. D., by deed, containing the fol- 
lowing limitation: " to have and to  hold all and siugniar the afore- 
said land and premises, and we do for ourselves, our heirs, executors 
and administrators, warrant and forever defend against the lawful 
claim or claims of all persons whatsoever, unto tbessid C. D., to him, 
his heirs and asslgns forever." C. D, died, and the bargainors insti- 
tuted an action to recover the land, alleging that only 8 life estate 
passed under the deed: Held, that the deed conveyed the fee simple. 
Phillips and wife v. Thompson, et al.,  548. 

DEMURRER. 
1. In an wtiou against an administrator to recover upon s former judg- 

ment against his inteatate: IT WAS HELD, 



(1.) That a demurrer to the ansver of the defendant, on t h e  ground 
that  it did not state what disposition, if any, had been made of the 
real estate of the intestate, is insnacient, where it is not alleged in 
the complaint, and did not appear that there was any real estate. 
( 2 . )  A demurrer t o  an answer "for that  it does not state that  the en- 
tire per~onal  property of the rntestate bas been exhausted," must be 
overruled, where i t  is alleged in the answer that " the  Confederate 
money thus received, was the  only assets remaining in the hands of 
the defendant, ar,d that  the same is worthle~s.~ '  
(3.) That a demurrer upon the ground, " tha t  the ansver does no t  
state by whom, nor to whom, nor in what amount refunding bonds 
were executed," must be overruled when. the answer states, I '  tha t  re- 
funding bonds were taken from the  next of kin according to law, with 
solveht sureties, and filed in the Clerk's ofice, and that  these bonds 
had become insolvent by the results d the var." 

( 4 . )  That a demurrer, "because the answer does not stake a t  what time 
the defendant received Confederate money for the property of his in- 
teetate,"lnust be overruled, when the answer does state thedate and 
terms 01 the sale, and that  the money was paid when due. Lee r. 
Beaman, Adm'r., 410. 

2. Where certain heirs a re  made defendants, who claim n o  interest what- 
ever in the laed sued for, and in the complaint no relief is prayed 
against them, i t  is  a good ground of demurver, and the suit a s  to  them 
shonldlhe dismissed with costs. T a t &  Oay el a2 v. Fairbeyet al, 464. 

See PRACTICE, GIRL CASES, 1, 10, 11, 19. 

See STATUTE OF LIMITATIOZIS, 6. 

EATING HOUS&. 
See INDICTMENT, 9. 

ELECTIONS. 
1. Cities and towns, like eounties and township, are parts and pamels 

o# the State, organized for the convenience of local self-government; 
and the qualifications of voters are the same, t o  wit, citizenship, 
twenty-one years of age, twelve months resicience in the State, and 
thirty days in  the city or town. Pat+BokkeZe et d. v. Camdayet nl., 198. 

2. The Geneml Assembly cannot in any way change the qualifications of 
voters in St&, county, t o m s h ~ p ,  city o r  town elect iom Hence, so 
much of the act amending the charter a? the city of Wilmington, rat- 
ified on the 3d clay of February, 1855, as requires a residence of 
~linehy days instead of thirty, is nneonstitutional and consequently 
void. IbiU. 

3. The 8th section of the act  amending t h e  charter of the ci ty of Wil- 
miragton, rdifiictd the 3d day of February, providing for the registra- 
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tion of voters, directs that  the different wards of the city should be 
divided into precincts; in thls division a large portion of the thirtl 
ward is not included in any precinct and cannot register or v l te :  
Held, that the election had under said act. on the second Thursday of 
March, 1875, was lherefore void. I b i d .  

4. So much of said act as  requires a voter, when challenged, to prove by 
other persons of credibility, known to them, that  the voter is of law- 
ful age, has resided twelve months in the lot, in the block and in the 
ward specified in the registration book, is a practical denial of the 
right to register and ~lote,  and is void. Ib id .  

5. So mucl: of said act as  gives to each of the first and second wards, 
with400 voters each, a representative of three aldermen, and to the 
third ward, with 2,800 votes, also a like representative of three alder- 
men, violates the fundamental principles of oar Constitution, and is 
void. Ibid. 

ENTRY. 
1. ,klbemarle Bound being a navigable water, is not subject to entry; 

but every citizen of the State hss the liberty and privilege of lishing 
therein. Skinner v. H c t t m k ,  53. 

ESTOPPEL. 
1. One who has the title to n tract of land, who participates in actually 

misleading another and induces such olher to purchase the land from 
one who has no title thereto, caunot afterwards assert his title and 
defeat that of the purchaser. SI~errill v. Sherrill et d., 8. 

See BAILYENT, 2. 

EVIDENCE. 
1. Where A and B are jointly indicted for larceny, the declarations of B 

are competent evidence against himself; and the fact that these de 
clarstions tend to convict A does not a&ct their admissibility. Stnte 
v. Brife, 26. 

4;. The declarations of a supposed pnrtner are not admissible ag'riost the 
other if made in 111s abaence, unless the p~r tnersh ip  is first estab- 
lished alrunde. Hewy v. IYiUard, 35.  

3. The fact of pdrtnersnip can only be established by evidenza foreign 
to, and disconnected from the declar~tionu of the aliegeJ partner. 
I bid. 

4. Upon an indictment for l a r c e n ~ ,  where the evideuce is circuniatantial, 
the acts, declarations and opportunitie3 of the prisoner are competent 
evidence. But the acts and opportunities of a third party are not 



competent in such case, unless made so by other direct evidence con- 
necting such third party with the transaction. State V. Bishop. 44. 

5. In an action against an administrator, the testimony of a witness is 
not admissible to prove a transaction between the witness and the de- 
fendant's intestate, whereby certain bonds, the subject of this action, 
were assigned to the witness who assigned them t o  tbe plaintitf; 
although upon the cross-examination a question, explanatory of a 
statement made in his examination in chief, relative to such transac- 
tion, had been asked the witness, and be had answered it. Jackson v. 
Evane, 128. 

6. Where A signed a guardian bond as surety, and at  the time of sign- 
ing the same the name of B appeared in the body of the bond also as  
surety, though he had not signed the b o d ,  and never did: Held, in 
an action against A as surety by the ward, evidence was not admis- 
sible to show that A was induced t o  sign the bond as  surety by the 
statement of C, the guardisn, that the said B would also sign a s  
surety. Barnes v. Letcls, i3S. 

7. Upon an indictment for murder, it was in evidence that witness heard 
the deceased say to the prisoner, " Don't you follow me," and deceased 
then started down the road, and the prisoner replied, " Damn you, 
I will follow you," and picking up a stick started in the direction of 
the deceased. The witness did not look any farther, but very soon 
after heard a blow, and looking in the direction of the sound saw the 
deceased staggering backward. A fence rail was leaning one end 
against the breast of the deceased, the other on the ground, and as 
he fell on his back the rail fell across his breast. Deceased waJ a t  the 
time two or three yards from the fenee, which was built of rails: 
Eeld, that it was error to charge the jury that there was no evidence 
of a fight. State v. Gladdm, 150. 

8. Upon the trial of a criminal action for stealing certain cattle, charged 
in one caunt to be the property of A, and in another count to be the 
property of some person to the jurors unknown, evidence that A 
about the time lont a number of cattle, will not justify a verdict that 
the defenclant stole certain cattle, the preperty of some person to the 
jurors unknown. State v. Rawlotm, 180. 

9 .  I t  b errw to permit the testimony of a witnejs, as to what a deceased 
witness swore on a former trial, to go to  the jury, un1e.w the witness 
can state the whole of the evidence given in a t  the time by such de- 
ceased w~tness. The reception of such fragmentary testimonr entitles 
the party excepting to  it to a new trial. Buil v. Carver, 264. 

10. A, placed in the hands of B, a sheriff and the defendant, a note on 
C for collection, which note he afterwards, and while it was in B's 
hands, assigned, for a valuable consideration, to the plaintiffs, D and 
E. In an action by the assignees, D and E, against B, to recover the 
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amount collected from C, on the note payable to A: It tons hZd, tliat 
the evidence of B, offered to prove that when he took the note on C 
to collect, A was indebted to one F, deceased, upon whose estate B 
was administrator, and that it was the understanding, that the prc- 
ceeds of the collection from C, was to be applied to the payment of 
A's indebtodness to F, B's intestate, was admissible, and that its rc- 
jection by his Honor upon the trial in the Court below, entitled B, the 
defendant, to s new trial. Uriliis and Robeson v. Whaie, 484. 

11. Upon an indictment for burglary, the confessions of the prisoner 
voluntarily made, are competent evidence, even if made without the 
consent of counsel; but if the counsel, without objection, allow the 
State to introduce a part of a conversation in evidence, he has no 
right to exclude either a part, or the whole of such converaation after- 
wards. State v. JfcDonald, 346. 

13. Where upon an indictment for burglary, it was In evi~lence that the 
prosecutor discovered in the morning between daylight and sunrise, 
that his house had been broken into; and the house was situated on a 
public street 111 the town of F, and a box and cjlair had been so 
arranged as to form steps, which enul~led the party breaking to reach 
the windo\v, &c. : IIeld. that there was evidence, from which, tlie 
jury might infer that the breaking and entry was done in the night 
time. Ibid. 

13. Where in an action upon a bill of exchange, it was in evidence that 
the defendant, the payee, had written a letter to the p l ~ i u t i f  and 
bolder of the biil, in which hesnid: "I  have seen M, of the firm of 
P & N, the tlrnwer of the \)ill, who says, that in a veek or two the 
note you write me about, will be attended to; if not, plrase write 
me-(lo not bring snit; if they do not attend to it, I Jvill make all 
satisfactory to you:" Held, that the letter contaiued no evidence that 
the dele~dant  Iimew that this bill of exchange had not b e ~ n  presented 
at the tircc of writing the letter, and t l~a t  tl~erefore he wds entitled to 
his discharge. Lilly v. Pettewny, et. al., 358. 

14. In an action brought against A to recover the value of a horse sold 
by ttie plaintiif' to B, the son of A, it was in evidence tliat the plnin- 
tiff had sold tlie horse to B, who lived upon and cultivuteci a portion 
of the defenil;~!it's land, and that on one occasion defeadaut mas seen 
rlding with B 111 a hugfry drawn by the horse sold by the p!ttintiff to 
B. Tliere was no evideuce as to B being under full age, lior cGnnect- 
i c ~  A with the trausactioo. Upon a demurrer to tlre e\  iilence : It 
w 1,s 1 rkl ,  thet plaintiff was not entitled to recover. G~cyory, Gullowng 
& Co., v. linriqu, 518. 

15, To prove a disputed fact, the best evideuce of which the nature of 
the case admits must be produced. The best evidence or a jutiqment 
is the record of the same, or a trdnscript thereof. Scott v. Br,ya~l, 582. 



It is not error in the Court below to reject evidence where it does not 
appear that the evidence offered is material to the point in issue. 
Hurphy v. Ray, ad. dc bop& nott, 561. 

Where an Executor, Administrator, next of kin, kc. .  is examined a s  
a witness in his own beha!f concerniiig transactions with the de- 
ceased, the evidence of any person (tlie plaintiff) not othernlse rec- 
tlered incompetent, is admissible to contradictor explain the evidence 
of such Atlmiriistrator, &c. Ibid. 

The fact that a witness was a t  one time the agent of a party deceased 
does not render his evidence incompetent, aCter the agency had ceased 
to exist. Ibid. 
Where In an action agaimt a railroad company to  recover damages 
snstained by the plaintiff' by reason of the failure of the defendant to 
Beep its track in repair, it  was in evidence that the cars of the de- 
feudant ran off the track between A and B, which points were twenty- 
five miles apart: Ileld, that  evidence was admissible to show that  
the mitness bad passed over the same road two days before the plain- 
tiff' received the injury, and Ll~at a t  some point on the road witness 
had feit a severe jar, rlcd that on the clay the cars rail off witness was 
in the cars and predicted that a t  a point ahead the passengers would 
feel a severe jar, and that the prediction mas venfied, altliouqh the 
point a t  mhich the jar occurred was not shown to be the p&lt a t  
wliich the cars ran o d  IIedgm v. W. & TtT. R. K.  Co. 

See GCARDIAN, 7. 

Fee TRUSTS, 3. 

See WITXESS, 1, 2. 

EXECUTION. 
1. The purchaser a t  an execution sale, cannot be held liable for any de- 

vice of the defendant in the execution, of which he was innocent and 
ignorant. Thorps v. Beaonns el al , 241. 

2.  An execation issuing froin the Supren?.: Court, upon a judgment ob- 
taified tl~erein, to a county in mhich the defendant has land, is a lien 
ul;on  lie iand from its testa. Rhym v. ,?rlcI?ee, 259. 

EXECUTORS, ADWISISTRATORS, &c. 

1. An absolute judgment again?t an adniinistrstor ascertains the debt 
only, and has no effect in fixing the defendant with assets, or in dis- 
turbing the order of administration. Ddnn v. Bumes ,  Adm'r,  213.  

2. X co-surety, who p a j s  the bond debt for which the other surety is 
equnily bound, shall be dpemed a bond creditor, in the administration 
of tlie estate of  he deceased co-surety. Howdl v. Beams, Adm'r, 391. 



INDEX. 

3. When a plaintif, a co-surety, discharges the bond debt, fer the pay- 
ment of which the defendant's intestate mas equally bound, he be- 
comes a bond creditor as  to the assets of tlle intestate; aud when 
pending an action for contribution, the administrator paid off the 
bonds voluntarily, of equal dignity \villi said surety debt, liaviug pre- 
viously paid an open account, he committed a deuctdavit to the extent 
of the pl:tintin"s claim for contribution, such clni~n beinz for a sum 
smaller than the bonds so prefrrrcd and the open account. Ibid. 

4. Where au administrator sold slaves belonging to the estate of his iu- 
testate, upon the petition of the nest  of kin, ic  November, 1864, upon 
time, but allcwecl the purchasers the privilege of paying cash for the 
same, in bimk bills a t  the sale; aucl the next of kin purchased the 
slaves so sold, and gave their notes w t h  security for the purchase 
money, escept one, who paid the amount of his bid in bank bi!is, 
w l k h  the administrator deposited ia bank, and refused to pay ocer 
to  the next of kin, because of a dispute as to who was entitled thereto; 
pending the decision of which dispu;e, the said bills became worthless, 
and the makers of the notes, given for the purchase of the slaves, 
also became iusolvent from the results of the war: It was held, that the 
administrator mas guilty of no laches, in selling llie slaves a s  he did, 
and was not liable to account for their vslue. W i N i a m s ,  Adm'r,  u. 
Vi l l inms ,  et nl., 413. 

5. An atlministratcr, whose wife was the only heir and next of kin of the 
intestate, took into possession in October, 1EG1, all the prol~prty o 
the intestate, and used it as his own, including a number of slaves, 
employed hy the administrator in cultivating his land; which proper- 
ty was more thae sufficient to pay the debts of the intestate, and some 
of wliicl~ theadministrator sold and paid off !refore 1863, a Inrge amount 
of the intestate's indebtecloess including debts of simple contract, and 
before notice of two of the debti  sued on;  and who administered the 
same bor npdts: Beid, tllat a8 the Cebts the administrator had notice 
of, nere sm:ilI it: comparison ~vi ih  tile estate, he might reasonshly ex- 
pected tc  Ilnve paid them from the income of the estate of the intes- 
tate, without making the sacrifice wlkicll woultl have resulted from a 
sale of the slvvcs after 1861, and that  the administrator ww not, un- 
der tlle circnmstances, liable for the value of the slaves. Whitley, 
Guard'n, v. Alezandw, et al., 4-14. 

6. Kor was the ailministrator. under such circumstances, liable for the 
value of three mules t a k m  by the Confeder,lte nuthorities, one of 
which was paid for with Confederate money, which, thd nclministrator 
being unable to use, he invested in Confederate bunds and lost. I b t d .  

7. An administrator, who finds s raw commoditg on hand, (tol~acco for 
instance,) may  Iawfull~, without a frautlol~ot intent, put it in a condi- 
tion in which it is usual to sell it, or in which, under the circum- 
stances, it can be best sold. Ancl the atlministrator was justified, on 
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account of the perishable nature of the tobacco, in se~liug it for. Con- 
federate money, the then only currency. Ibid. 

%here the administrator rightfully and bona $de receives Confederate 
money, in the administration of his intestate's estate, which camot  be 
used in the payment of debts, and the money not being by him in any 
manner converted, lie ought not to be charged with the value thereof. 
Ibid. 

Where an administrator had certain railrcad stock l~elonging to his 
intestate, assigned to himself personally and for hls own benefit: 
Held, to he a conversion of such stock, for which the administrator 
was responsil)!e. Ibid. 

When an administrator has paid debts of lower, before those of 
higher dignity, the estate being at  the time solvent, or when any 
creditor has refuaed to receive payment in Confederate money, which 
was afterwards used irl p a p e n t  of the d ~ b t s  of the estate, orbecome 
worthless wthout tho fault of the administrator: Held, that such 
payment should be allowed to the administrator in all suits, kc . ,  
without regard to the dignity of the debts thus paid, as compared 
mith those sued for. Ibid. 

If an intestate owe simple contract debts which are due, and he is 
also indebted by a contingent security, such as a bond to save harm- 
less, or other bond, under whicli it depends upon a contingency 
whether any debt will ever arise, and no breach of the condition has  
taken place, the administrator may par the simple contract debt. 
Ibid. 

A judgment quando amounts to an admission that the ailministrator 
had no assets a t  its date; and an order of reference subsequently 
made, should conf ne the accoant to the assets receivcil by the admin- 
istrator since the date of the judgment. 16id. 

In a suit 11y porchnsers at  an execution sale, against the heirs of the 
judgment debtor, to recover certain land sold, but claimed by such 
heirs, it is not tlecessary to make the administr~tor of the judgmeut 
debtor a party defendant. A judgment against the adm~nistrator, 
does not fix him with assets, but only ascertain* tlie amount of tho 
debt. Vall, Gay et. n l . ,  v. Fazrley et al., 464. 

In stating xu account between an executor and the surviving part- 
ner of the teatator, i t  is not error to charge the surviving partner with 
the value of a note, due the testator of the plaiutiif individually, if 
such note arose from, or grew out of the busiuess of the co-partner- 
ship. Royster, &'I., V. Johnson, 471. 

See CONTRACTS, 10. 

See DEXUKRER, 1. 

See EVIDEXCE, 4, 17. 
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FISHING. 
1. While the owcer of a beach has the right of drawing his seine to that . beach, in exclusion of others, yet lie cannot acquire the sole right of 

fishing in a certain portion of the waters of the Sound, independently 
of all others. Skinner v. Hett~ick, 53. 

2. To constitute a several fishery, lhere must be a right of soil; which no 
person has in Alhemarle Sound. ,4t common law, there could not be 
a several fishery in a navigable stream. Ibid. 

3. The regulntion of the right of fishing in navigable streams is a proper 
subject of legislation, and has been treated as such in this State by 
acts establishing lay days " and the like. Ibid. 

See ENTRY, 1. 

FRAUD. 
There A, a feme sole, engaged to be married to B, on lhe day befare 
the marriage conveyed to C, without a valuable consideration, a lot, 
the only propertr &he owned, without the knowledge or consent of 
B, her intended husband: It zcrls held, that such conveyance was a 
fraud upon the marital rights of the husband, and therefore void. 
Baker v. Jordun et al., 145. 

When a relation of the defendant in an execution purchases property 
and then conveys it to the defendant, it raises a suspicion which, 
with other circnmstances, should go to the jury to be weighed by 
them in determining the question of fraud. Thorpe v. Beavuns, 
et ol.,  241. 

The purchaser of property a t  an execution sale has the right to buy 
up the debts of the execution creditcrs, and thus obtain a certain 
amount of control over the sale; and to the amount of the execution 
debts bought, such purchaser has a right to have them credited on 
his bid, in lieu of paying the whole of it in cash. Ibid.  

A purchaser a t  an execution sale may lawfully huy the property of 
the insolvent debtor, with the intent of aftewitrds giving the whole or 
a part thdreof to such debtor or his family. Ibid. 

The purchaser of certain land at  an execution sale, which the judg- 
ment debtor bad procured to be purchased with his own money, and 
conveyed without consideration to two of his ch~ldren, can follow the 
fund of such voluntary (and in law, fraudulent) donees. Ta l l .  Gay 
et  al. v. Fairley et  al., 464. 

See EXECUTION, 1. 

See GCARDIAK, 4. 

See TRUBTS, 3. 



GUARDIAN. 

I. A guardian is responsible not only for what he receives, but for all he 
might have received by the e x ~ r c i s e  of ordinary diligence atRl the 
highest degree of good faith. Armjeld v. Broron et ul. .  81. 

2. Where, in 1864, A hired of B, a guardian, certain slaves, the property 
of his wards, upon condition that  the price of the hire should be 
secured by note, payable twelve months after dace, in whatever might 
he the currpncy of the country a t  the time the note was collected, 
stipulating however that  Confederate money would not be received; 
i t  was further agreed that A should execute her note for the hire, pay- 
ableto the guardian, and which when due was to be credited on a 
bond held by A against B ;  when A's note became due she refused to 
credit her bond with it,  as  agreed, and collected from B the whole 
amount of his bond due her: IMZ, that  A became liable for the 
whole amouut of her note to the guardian R, and upon his delivering 
the same to one of his wards, she then became liable to the ward; 
and that  her administrator was entitled to credlt for the full anloutit 
of the bond which he had pald to the ward. Sinith v. Lzwrence, 98. 

3. Where A was appointed guardian of B by a County Court, of whlch 
a t  the time of his appointment he was an a c t q  Justice: Held, that  
the fact that he was SO acting did not render nugatory his appoint- 
ment, ao a s  to discharge C, a surety on the guardian bond, from lia- 
bility to the ward. Barlzss V. Lewis, 138. 

4. T, a guardian, held a note against M for $6,000. In payment of this 
note, M conveyed to  T 1.300 acres of land, and the note was credited 
with $6,000, the full value of the laud, T afterwards conveyed 700 
acres of the land to a trustee for the use and benefit of the children 
of the said 11; and in an action brought by the said wards of T, to 
recover the 700 acres so coureyed in trust and without consideration: 
It was held, that a s  the land was conveyed to T in payment of the 
note belonging to his wards, his deed to the trustee in trust for M's 
cluldren was fraudulent, and that the wards of T were entitled to  re- 
cover the land. Rowlalad et  al. v. Thompson, 419. 

6 .  A Court of Equity, as  the guardian of infants, not only has the power, 
but should, in t h e  exercise of its discretion, authorize and confirm n 
private sale of the land of infants: Therefore, where T, a guardian, 
in accordance with the order of the Court, exposed to sale a t  public 
outcrj  the land of his wards, and there was no sale for want of a bid 
a t  a fair price, and the same land was subsequently sold privately, 
upon terms approved by the Court. It was held: 
(1.) That G,  the purchaser a t  such private sale, acquired a good title 
to the land. 
(2.) That where the notes given for the purchase of the land were 
paid in Confederate money, in April, 1863, the purchaser mas only 
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entitled to credit as  against the wards, for the value of the Confed- 
erate currency. 
( 3 . )  That the sale will not be set aside, and a trust declared in favor 
of the wards, suidect to a lien in favor of the defendant for the repay- 
ment of the purchase money actually paid. Rowland et al. v. Tilomp- 
son and Godwin, 504. 

6. A payment hy a debtor, in Confederate money in April, 1863, of notes 
due a guardian, one and two years before the notes fell due, can be 
considered only a pajment of the value of tlie Confederate money a t  
the time of payment; as  agrainst the wards, the real creditors. ROW- 
land et a1 V. TJ~ompson and Godwba, 504. 

7. In an action against a guardian and the sureties upon his guardian 
bond, i t  was in evidence: that  the ward, tlie feme plaintiff, having 
married, her husband demanded of tlie guardian a settlement of his 
account a s  guardian. Afterwarils, in a conversation concerning the 
same, the guardian stated to the male plaintiff, that the feme plaintiff, 
his ward, was largely indebted to him, a t  the time showiog to the 
male plaintiff the hook in which his guardian account was kept, and 
representing that the account therein was correct. The guardian t l~en 
proposed to the male plaintiff that if he and his wife, the ward, would 
give him a receipt in full of all demands against him as guardinn, lie 
nould give the plaintiffs a receipt for the alleged balance due. The 
proposition was accepted and the respective receipts giveu, the plaic- 
tiff never having examiued the accou~it. Snbsequently the plaintiffs 
discovered that  the guardian had credited himself in the account with 
large sums paid in Confederate money, making no deduction on ac- 
count of the depreciation of the same: Held, that  the plainti& were 
entitled to an account. Cotton and wife v. Eemer et al., 566. 

See ETIDE~CE, 6. 

HABEAS CORPUS. 
1. One who has been convicted of murder, and is under sentence of 

death, is a competent witness; and the Solicitor for the State is en- 
titled to a habeas c o r p s  to  bring sucli condemuecl prisoner into Court, 
for the purpose of testifying before the grand jury. Harris, Ex 
parte, 65. 

HOMESTEAD. 
The Constitntiol provides that " no property shall be exempt from 
sale for taxes or for the pagmeut of obligations contracted for the 
payment of said premises:" Therefme, where d sold and conveyed to 
B a tract of land, taking in payment therefor notes of C p a ~ a b l e  to 
B, and by him endorsed to A: Held, that  this was an obligation 
within the meaning of the provisions of the Constitution, and as 
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against a judgment obtained upon the notes, B mas not entitlee to a 
homeatead. Vhi taker  V. Elliott, 186. 

SETTLE, J. ,  disse~ztilsg 

IXDICTNENT. 
Although the offence of receiving stolen goods is declared to  be a 
misdemeanor by sec. 55, chap. 32, Bat. Rev., the effect of secs. 25 
and 29 of the same chapter is to authorize the Court to  punish the 
offence in the same manner a s  larceny is puaishecl; that  is, by con- 
finement in the State's prison or county jail for ngt less than four 
months nor more than ten years. Slnte v. Brito, 26. 

I n  an indictment for larceny a third person may be described by any 
particulars which furnish sutflcient identification, and initials are a 
sufficient designation of the christian name. B i d .  

A general verdict of guilty upon an inctictment of two counts--one 
for stealing and the other for receiving stolen goods of a value less 
than five dollars is correct, notwithstanding the act of 1874-'75, chap. 
62. S t d e  v. Bailey aand Kennedy, 70. 

Upon an indictnlent for L L h i g h ~ a y  robbery," i t  is not necessary to 
prove both vio!ence and putting in fear; either is sufficient. State v. 
Burke, 81. 

Such indictment charging the robbery to have been committed < ' in  the 
public highway," is sufficient, without specifying to what points the 
highway led. Ib id .  

I t  is not necessary to charge in such indictment the kind and value of 
the property taken ; because force or fear is  the main element of the 
offence. 1 bid. 

All persons who counsel, aid, abet or advise a larceny, are eqcally guilty 
with those who actually commit the offence. Mate v. Caston, 93. 

Breaking and entering a store-house, with an intent to steal the goods, 
&c., therein, is not a criminal offence at common law ; and there is no 
statute in this State making such act a crime. State v. Dozier, 117. 

9. Cpon a trial of an indictment for murder, when there is not one single 
circumstance in the immediate transaction t o  justify, excuse or mitigate 
the homicide, the Judge presiding committed no error in telling the jury 
tbat  malice was implied, and that the offence was murder. State v. EEE- 
toood, 189. 

9. The lessee of a stall in a market house, who furnishes meals to the 
public, does not keep a n  "Eating House " nit'lin the meaning of the 
Revenue Act of 1812-'73, which require8 tha t  such persons should 
take out a license, and pay a license tax. State v. Hall, 252. 

11. The Act of the 18th March, 1865, chap. 200, of the laws of 1874-'75, 
divesting the Superior Courts of jurisdiction of the offence of fai!ing 
to list the poll for taxation, is an Act of Amnesty, and applies a s  well 
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to acts committed before, as to those committed after its passage; 
and an indictment for such offence, found before the passage of the 
Act, will be dismisjed, upon the payment of said tax and costs. 
State v. Buck, 266. 

1%. An indictment under the act of 1868, Bat. Rev., chap. 32, sec. 95, for 
killing and abusing a cattle beast, the property of, &c., in an inclosure 
not surrounded by a lawful fence, is defective, for the reason that it 
does not charge the act to have been done '' unlawfully and wilfully," 
or words of equivalent meaning. State v. Sirpson, 269. 

13. When an oflence is made of a higher nature by statute than it was at 
common law, the indictment muat conclude against the statute; but 
if the punishment is Iws, or the same, it need not so conclude. Sdak 
v. ,VcDonald, 346. 

14. An indictment under the Bct 1874-'75, chap. 149, agdiust ti& Rieh- 
mend & Dauville Railroad Company, (changing the gab@ of rail- 
roads,) cannot be sustained, because that act impairs the obligation 
of the contract between the State and the defendant Railroad Com- 
pany, as  assignee of the North Caroliua Railroad C o q a n y .  Stafe v. 
R.& D. R. R. Co., etal., 527. 

BYNUX, J., dissenting. 

15. B was indicted for failing to list his poll for taxation. The bill of in- 
dictment was found by the grand jury subsequent to the ratification 
of the act of the 18th of March, 1875, chap. 200, Public Laws 1874-'75; 
upon a motion to quash the bill of indictment on the grouud that the 
Superior Court had no jurisdiction of the offence: I t  was held, that  
under the peculiar circumstances of the case, the indictment must be 
quashed. State v. Buck, 630. 

INJUNCTION. 
1. A party who purchases land mwt  in general look to his vendbr alone 

for a title; and in the absence of a warranty and of fraud, the doc- 
trine or mueat envptor applies between the vendor and vendee. There- 
,fore, where A, a corporation, purchased from B, land sold under a 
mortgage, aud o n  the same day mortgaged the land to C: Held, that 
the fact that D claimed title to the land, and had brought an action 
to assert that title, was not sufficient ground for an injunction against 
C, restraining the sale of the land under his mortgage, although A, a t  
the time of purchasing the land, was ignorant d the claim. 1555 .X 
C. Gold Amalgamating 00. v. T h e  N. C. Ore Dressing Co., 468. 

See BUILDING & LOAN ASSOCIATIONS, 1. 

See PRACTSCE, CIVIL CASES, 2, 5, 9. 

See MORTGAGE, 1. 

See TRADE MARK, 2. 
42 
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LIBEL. 

See ARREST, 1, 2. 

B2ANDAXUS. 

1. When in the Act establishing a new county, providing for the appoint- 
ment of Commissioners to adjust the amount of the public debt owing 
by the county from which the new one is formed between the two, 
and assign to the new county its proper proportion of the stock, &c., 
owned by the old, it is enacted, '' That shouid the Conlmissioners of 
Craven (the olc? ccunty) neglect or refuse to tarn over to the Commis- 
sioners of Pal~ilico (the new county) their portion of the stocl<s in, 
&c., within one year after the demand for such settlement has been 
~nacie by the Commi8sioners of Panllico cou~ity, then the Conimis- 
sioners of said Pamlico county, and the citizens thereof, &all not be 
held bound to Craven county, for any part of said deht, contracted a s  
eubscriptiun, k c . ;  and on the 3d of February, 1373, the Commis- 
sioners of Pan~lico demanded such settlement and transfer, which 
mas not complied ~ 4 t h  by Craven county until the Sd February, 1574: 
ITelcl, that the Act, containing the foregoing provisions did not intend 
to make the precise time of the essence of the ol)ligation, and that  
Craven county therefore had a right to recover the amount ascer- 
tained and agreed upon, and is entitled to a nzai~clcmz~s, if the same is 
.not paid wit'nin a reasonable time. Cmnmissio~~ers oj Craven v. &W 
mission~rs of Pamlico, 205. 

MORTGAGES. 
1. In  an action by the plaintiffs, mortgagors, to  restrain the defendants 

from selling the mortgaged l~reniises, and in which the following facts 
were found by the Court: that  the interest, secured to  be paid by the 
mortgage, was usurious, and the contract, on that account, was void 
a s  to all interest, !earit:g only the principal money due and payable 
thereon; and that upon the payment by the plaintiffs of such prin- 
cipal, a t  the time contracted for, they were entitled to are-conveyance 
of the mortgnged ~mrnisee :  and it being further found a s  a fact by 
the Court that the plaintiffs bad made several payments on said prin- 
cipal: It was held, that his Honor committed no error in the Court 
below in ordering an account to be taken to ascertain the amount of 
the payments made by the plaintiff's; and that the plaintiffs, upon a 
&iven time, should pay one-third of the amount reported to  he due on  
the debt owing the defendants, upon which pajment the injunction 
before granted should be continued; and in cage of the failure of the 
plaintiffs to pay the said one-third a t  the time appointed, the injunc. 

,tion should be dissolved, and the defendants have liberty to sell the 
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mortgage premises, should they so elect to do. . Chavasse and J o m  V. 

Jones, et al., 492. 

See BANKRUPTCY, 1. 

See BUJLDING AND LOAN ASSOCIATIONS, 1. 

See INJUNCTION, 1 ; SURETY, 2. 

OFFICERS. 
1. A Clerk who held over from the day of a general election, t o  wit, the 

Rrst Thursday in August, until the first Monday i l  the ensuing Sep- 
tember, when his succesPor was ipstalled, was at  least Clerk de facto ; 
and his acts cannot be collaterally impeached, and are valid as be- 
tween third parties. Threadgill v. C. C. R. R. Co., 178. 

2. The County Treasurer is the officer whose duty it is to receive pay- 
ment of the county taxes from the Sheriff, and it is also his duty to 
bring suit on failure of the Sheriff to account. If the County Treas- 
urer fails to bring suit, the County Commissioners are required to do 
so. Cornrn'rs of Blaclen V. Clark, 255. 

3. A Sheriff or Tax Collector is an insurer of the safety of all money 
officially received by him against loss by any meens whatever, inclu- 
ding such losses as arise from the act of God or the public enemy. 
I bid. 

4. Chap. 106, Sec. 3, Battle's ICevisal, requiring a Sheriff elect who has 
theretofore been Sheriff. to produce his tax receipts from the proper 
ogcer, before again being inducted into the office, imposes no addi- 
tional quatication upon the eligibility to o@ce of such Sheriff elect, 
other than those required by the Constitution, Article TI, Section 1, 
but only prescribes an assurance for the faithful discharge of the 
duties of the office. The General Assembly has autliority to prescribe 
such assurances as the general welfare demands, and therefore the 
act is not unconstitutional. Lee v. Dunn, 595. 

,5. Where A was appointed Clerk of the Superior Court f w  the county of 
E, by the de-facto Judge presiding in that judicial district; in sn  ac- 
tion brought against A to oust him from the office, by the appointee 
of one who had been declared Judge de jure : HeM, that the ap- 
pointment of A was valid, and the appointee of the Judge de jure was 
not entitled to the office. 
PEARSON, C. J., and RODMAN, J., dissenting. Nwjeet v. Staton, 546. 

See BILLS, BONDS, &c., 1. 
See COUNTY  COMMISSIONER^, 1, 2. 

See DAMAGES; 1. 

OUSTER. 
See STATUTE OF LIMITATIONS, I. 
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PARTITION. 
I. The special proceedings prescribed in chap. 84, Battle's Revisal, for 

obtaining partition of land between tenants in common, or the sale 
thereof, when actual partition is impracticable, do not apply to a 
case where tenants in common have by contract agreed nQon terms 
as to the manner and extent of the partition sought to. be made. 
Keener V. Den, 132. 

1. Where partition had been made of land between the heirs at  law who 
mere entitled thereto by descent, and a part of the heirs had sold their 
shares and the creditors of the ancestor had instituted proceedings to 
subject the laud to the payment of his debts, it having been decided 
that the plaintitis had a right to subject the wllole of the land to the 
payment of their debts: It was held, that the defendants who had 
not sold their land were not entitled to pay their rateable portions of 
the debt and retain their land discharged therefrom : Held further, 
that they were not entitled to hare their land valued by commissioners 
to  be appointed by the Court and to account for the value thereof, 
instead of having the land sold in the usual way: HeM further, that 
an heir who has sold his land for more than his rateable share of the 
debt was not entitled to be discharged from liability upon payment of 
such rateable share. Hinton v. JThitehurst, 157. 

See PRACTICE, CIVIL CASES, 8. 

See WILLS, 1, 4. 

PARTNERS AND PARTNERSHIPS. 
I. If an incoming partner agrees with his co-partners, that the debts of 

the old firm shall be taken by the new, this, although binding between 
the partners, is, as regards strangers, re8 inter ulios mta, and does not 
confer upon them any right to fix the old debts on the new partners. 
Morehad v. TrYriston, 398. 

2. In order to render an incoming partner l i i l e  to creditors of the old 
firm, there must be some agreement to that effect entered into between 
such incoming partner and the creditors, and founded on some snffl- 
cient consideration. I b X .  

3. Under the law of this State, a surviving partner is entitled to reason- 
able compensation for his services in setAtling up the partnership 
business. Royster, Ex'r, V. Joh?tsc+a, 474. 

See CONTRACT, 13. 

See EVIDENCE, 2, 3. 

See EXECUTORS, ADMINISTRATORS, kc., 14. 

PLEADING. 
1. In an action for an account and settlement, where the defendant relies 

upon the plea of a former account and settlement, the answer must 



allege and set forth an account stated between the parties, and that 
the account, as settled, is just and true. Morton v Lea. 21. 

See PRACTICE IN CIVILCASES, 1, 11, 16, 19. 

See PRACTICE, CRIXIXAL CASES, 2. 

See STATUTE OF LIMITATIONS, 6. 

PRACTICE, CIVIL CASES. 
1. An action brought as follows; " T. L. Hargrove, Attorney General of 

North Carolina, in the name of the people of the said State, and upon 
the relation of N. N. Tuck v.," kc., is well brought, and no advantage 
can be taken of it on demurrer. E;ck v. Hunt, 24. 

2. I t  is error to grant an injunction without requiring the plaintiff to give 
the bond required by C. C. P., sec. 192. NiZler v, Parker, 58. 

3. Objection, for irregularity in the service of original process should be 
made in the first instance: Therbre ,  it is error for the Court to set 
aside proceedings against a defendant, who had appeared and over. 
looked such irregularity for two or three terms. Middleton v. Dufg 
and wife, 72.  

4. Where the parties to an action have mutually agreed t s  a reference, 
they cannot after an adverse decision, as a matter of right, claim a 
trial of the issues arising in the cause, by a jury. Armnjeld v. Browli, 
et al., 81. 

5. I t  is error for a Court to grant an injunction in a case where theparty 
applying therefor has an adequate remedy by an action for damages. 
Jarclan v. Laniw, 90. 

6. Where a jury, by the consent of the parties to the action, brought in 
b heir verdict in the absence of the presiding Judge, and found all the 
issues in favor of the plaintiff; but failed to assess damages as  they 
had been instructed to do, in case they should so find, and the verdict 
was received and recorded by the Clerk; and the Judge coming in 
1,efore the jurors left the Court room, directed them to retire, and find 
a verdict accordiag to their instructions, (no suggestion of any im- 
pmper conduct on the part of the jury being made): It was held, tbat 
there was no such irregularity in the return of the verdict as would 
vitiate it, and justify a new trial. Roksonv. Lewis a d  Devane, 107. 

7. Where in an action for an account the defendant in his answer admit- 
ted a partnership, but in avoidance of a geueral account pleaded a 
full settlement as to matters prior to a certain date except certain 
debts due to and from the partnership which were thereafter to be 
accounted for by the defendant: Held, that as under the provisions of 
C. C. P., sec. 127, the settlement must be taken as denied, it was 
error to grant an order of reference to state an account before trying 



the issue raised by the pleadings as to  the settlement. Pries v. 
EccLs, 162. 

Where in a special proceeding for partition, issues of fact vere  raised 
by the pleadings: It was 1 ~ c M  to be error to refuse a mot~on to submit 
the issues so raised to a jury 'or decision. Covilagton v. C'ovif~gtgtola, 
et al., 168. 

Where on a former trial of an action to abate a nuisance, the jury 
found a verdict not touching the merits of tlie case; and a t  a ssibse- 
quent, term, the plaintiff moved to make the injunction praged for 
perpetual, when tlie defendant bona j k i e  tendered certain issues in- 
volvmg the merits, and asked that such issues he foand by the jury: 
It wns error in the Judge to refuse to submit to the jury the issues so 
tendered, and not to allow further time, in which the question of 
nuisance or no nuisance, under all the snrrouodings of the case, with 
special instructiom, could have been submitted to the jurj, together 
with a distinct inquiry npon the questioil of damages. Hynft v. 
Myers, 232. 

After the decision of a Jurlge of tlie Snperior Court overruling a de- 
murrer a s  frivolous, the right to ansffer over is not a matter of course, 
but depend? upon the sound discretion of tlie court. Damn v. Barnes, 
odm'r., 2-3. 

Any informality in the demand for judgment in a complaint is not 
ground for dernurrer, and mast be disregarded, when the sun1 de- 
manded, and how it is  due, sufficiently appear from the summons and 
coixgla~ot . Ibid. 

It is error, and contrary to the practice and decisions of o w  Courts to 
render judgment in the alternative. Ibid. 

The defendant in a suit before a Nagistrate's Court, upon judgment 
beiny rendered aqainst Ilin:, prays an appeal to the Superior Court, 
I ~ u t  takes no further steps to prosecute the appeal. The Superior 
Couit committed no error in suhiilitting the case to a jury, who found 
a verJict for the p!a~ntlli' in the aame surn for which the Xag~atrate 
rendwed jmlgment l%orizbmj r. Uemo?z, 231. 

The Superior Conrt has no power, under section 133, 6. C. P., to  set  
aside a joilgnient once rendered, npon the inotibn of a, stranger to the 
original cause, and to order such stranger to bematle a party lhereto. 
Smith v. Wig of -?7euberia, 303. 

'#lien n caw is a t  an end--judgment, and monep paid into office, 
thele can I J ~  no motion in the came. eren if the matter thereof be ger- 
main to the case. I h d .  

After a muse (nncler our former Equity practice) has been set for hear- 
ing ir? the Court, below and trausferretl to the Supreme C o n ~ t  on ap- 



peal, and the rights and liabililies of the parties have been there de- 
clared, and tlie cause renmnded to be proceeded in, in accordance 
with the opinion and decree of the Supreme Court: It is error for the 
Court below to set aside tlie order setting the cause for hearing, and 
to give the defendant leave to take additional ieatiniony. N. C. R. 
R. Co. v. Swepsolz et al., 316. 

17. Although section 133, C. C. P., in terms, app!iesonly to a Judge of 
the Superior Court, the splrit and equity of its provisions equally ex- 
tend to this Court; and the same power resides hare to relieve from a 
juclgment taken against a party through '' mistake, inadvertence, sur- 
prise or excus.d~le neglect." And where it appears that the bond, oti 
an  appeal to the Supreme Court, was not filed in the time prescribed 
by lam, llirough miritake and excusable neglect on the par: of the ap- 
pellaut, the judgment rendered here will be vac,tted. Wade v. C ~ t y  o f  
nT'wber73, 318. 

18. Where A, one of tbe credilors of B, by contract with other creditors 
of B, purchased a t  an execution sale B'd land, to be held in trust for 
the paynienl of their respective debts, and A, having received pay- 
merit of his clebt from the sale of said land, sold the same to C, who 
again sold it to D: TIeId, that in an actlon by F, one of the creditors 
of B, to enforce against D the said contract and trust, A and D mere 
necr~sary parties. McKdthalz v. Jf~crcl&isola alzd MoKay, 427. 

19. An order of the Judge of the Superior Courl re-referring a report to 
the referee, directing him '' to reform his report in accordance with 
the decision of the Supreme Court, and that his amended report, so 
reformed, be the judgment of the Court " is erroneous, for the reason 
that itdep:.ires the parties of the right to except to the report for aoy 
errors which might be therein conlnined; and also because it allows 
the referee to determine what tlie judgment of the Court shall be. 
Bruwhle v. Brown, Ex'r., 476. 

20. In a petition f a  partition, A et al. v. B,  and B pleads "sole seizure," 
under a deed trom C, who being made a party to tlie suit, alleges 
Laud on the pait of B in procuring the deed, aud prays to have the 
same cancelled : I t  u a s  error in the Probate Court to dismiss the pro. 
ceedinge a t  the cost of the plaintiff: And on the appeal of the plain- 
t~fl' to the Superior Court, i t  was the duty of the presiding Juclge to 
have eliminated from tlie transcript and decided the point of law 
raised by the plea of sole seizure; as it was also IZzs duty to have had 
the issue of fraud in procuring the deed, submitted to and passed 
upon by a jary. After this, if necessary, the Court could have issued 
a procedendo Lo the Probate Court. XcBr y& v. Patte?son, 478. 

21. Where plaintiffs have interests to a certain extent in common and 
seek the same relef they are a t  liberty to join in a suit against com- 
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mon defendants or they may sue separately. Such joinder is notgood 
ground for demurrer. Tallall, Gay et al. v. Fairley et al., 464. 

22. Where, upon the hearing of a Bill in Equity under our former system, 
This Court sends down issues to be tried by a jnry, and the jury finds 
the issues in favor of the plaintiff, and afterwards A, assignee of th3 
defendants, upon affidavit moves the Court for a new trial, the motion 
will not be granted where the affidavit of A is contradicted by two 
affidavits of the plaintiff, although the matter alleged in the affidavit 
of A be sufficient ground for a new trial. Falkncr v. Hunt et al., 591. 

See ACTION, 1. 

See AXEND~IENT, 1. 
See ARREST, 1, 2. 

See BAILXENT, 1. 

See BUILDIXG &. LOAN A~SOCIATIOXS, 1. 

See DEMURGER, 2. 

See EXECUTORS, ADJIINISTRATORS, &c., 13. 

See MORTGAGE, 1. 

See SCPPLEXENTARY PROCEEDINGS, 1. 

PRACTICE, CRIMIKAL CASES. 
1. The jury, upon a trial for larceny, in the absence of ceunsel, returned 

a verdict of guilty of the larceny of a fiftj dollar note," and the 
Court informed the jury, that the prisoner was not indicted for steal- 
ing the biil, but the trunk, and the jury retired and brought in a yer- 
diet of "guilty of the larceny of the trunk as charged in the bill of 
indictment:" I B d ,  that as  the verdict as first renderecl was not re- 
ceived nor recorded, and the jury had not been discharged, i t  was 
competent for them to correct the inadvertence so us to make the 
verdict responsive to the indictment. Stnte v. Bishop, 44. 

2. Chap. 54, sec. 40, Bat. Rev., applies only to parties strictly so called 
and not to the State. Harris, cxpavte, 65. 

3. Offences which were punishable with death a t  the time of the adoption 
of the present State Constitution, are now punishable under sec. 13 
chap. 32, Eat. Rev. State v. Burke, 81. 

4. The r emo~a l  .of a criminal case from one courity to another, upon the 
affidavit of the prisoner, lies within the discretion of the presiding 
Judge of the Court below; from the exercise of which discretion no 
appeal will generally lie. State V. Hdl, 134. 

5. Section 229, Code of Civil Procedure, prescribing how the jury lists 
of the several counties shall be annually prepared by the County 
Conimissiouers, is direciorg only a t ~ d  not ?xn+adnfouy. And the objec- 
tion that tile jury list, from which the grand jury was d r a m ,  did not 



INDEX. 

contain the names of all the persons in the county qualified to sit as 
jurors, was properly overruled in the Court below. State v. Baywood, 
437. 

6. For an informality in drawing or empanneling grand jurors, a plea on 
the arraignment of the defendant for trial, and not a motion to quash, 
is the proper practice. Ibid. 

See HABEAS CORPUS. 

PUBLIC ADMINISTRATORS. 
1. Probate Courts have the power to order khe removal of Public Admin- 

istrators, and a t  the same Oime order that they make imnlediate 
return and settlement of estates in their hands. The refusal to obey 
such order is a contempt, which the Probate Court has the power to 
punish. I n  re G. F. Brinson, Public Adfil'r., 278. 

RECEIVER. 

See SUPPLEXEXTBRT PROCEEDIXGS, 1. 

STATUTE OF LIMITATIONS. 
A delay by a f m e  covert, tenant in common, for three years and a few 
months after the death of her husband, and for seven years and a few 
months after the falling in of the life estate of her father, does not raise 
a presumption of an actual ouster by her co-tenants in common, so as 
to defeat her title, and under the statute of limitations bar her action. 
Day v. Howard and Baker, 1. 

A mere entry of a pert payment on a bond, without other evidewe 
tending to  show that such entry was made a t  a time when it wrta 
against the interest of the hokler to make such entry, is not of itself 
sufficient to repel the statutory presumption of payment. Woodhouoe 
v. Simmons, 30. 

A part payment is necesssrily made by the obligor, or a t  least with hi8 
privity; Z'Iwefore, where A held a bond executed by B and payable 
to C, and a set off in favor of B, was allowed and entered on the bond 
by A: Held, that this was not a part payment as to C, and did not 
repel the presumption of payment. Ibid. 

In an action against a guardian to falsify an account of settlement, on 
the ground of fraud recently discovered, inasmuch as the relief sought 
might have been suustantially obtained in a Court of law, the action 
became barred by the statute of limitations, after the lapse of threz 
years. Barham v. Lonzax, 76. 

Where an action was instituted, and juclgment obtained against A, I: 
& Co., upon a bill of exchange, and C, who was a secret partner in 
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the firm was not joined as defendant, and the plaintiff afterwards, and 
more than three years after the cause of action accrued, discovered 
that C was a partner, and instituted an action agains~ him: Held, that 
the amion was barred by the statute of lilnilations. ATavasso Guano 
Go. V. Willard, 521. 

6. Where the statute of limitations is relied upon as a defence, it must be 
pleaded. The objection cannot be taken by demurrer. Green v. X C. 
R. R. Co., 624. 

SURETY. 
1. Where a wife joins her husband in a conveyance of her separate prop- 

erty to secure a debt of the husband. the relation ~ h i c h  she sustains 
to the transaction is that of surety. Purvis and wife v. Carstaphala, 575. 

2. A surety is entitled to the beueiit of all the securities mhich the cred- 
itor acquires from the principal debtor, and if the creditor perverts or 
misapl~lies such secur~tlea to the prejudice of the surety, he thereby 
discharges the surety pro lanto. Therefore where a feme covertjoined 
her husband in a conveyance of her separate estate to secure the 
payment of advances which the defendant, a merchant, had agreed 
to make, to enable the husband to carry on a farm, and the mortgage 
also conveyed the crops to be made, and all the stock, tools, &c , to 
secure the sum of $1.500, ant1 the husband received the $1,500, and 
the adclilional sum of $1,100, and the crops were delivered to the de- 
fendant, who sold them, and by the direction of the husband, without 
the knowrldge of the wife, applied the proceeds of the crop to the 
payment of the additional sum of $1,100: It was held, that as against 
the husband the appiication was valid, but as against the wife, a 
surety, it was a perversion of the security, and operated as a dis- 
charge of the liability of the laud. I bid. 

Sec ACTIONS, 1. 

See EXECUTORS, ADMINISTRATORS, &c., 2, 3. 

See EVIDENCE, 6. 

GUARDIAN, 3, 7 .  

SUPPLEMENTARY PROCEEDINGS. 

1. Those creditors only, are entitled lo the benefit of Supplementary 
Proceedings under the Code of Civil Procedure, who bring themse!vea 
within the provisions of the statute, by iustituting such proceedings. 
ThereJore, where A obtained a joclgmeut, and alone inslituted Sup- 
plementary Proceedings against B, and a Receiver was appoiuted, and 
before he filed his band B paid off the judgment, and ths Receiver 
having afterwards filed the requisite bond, brought suit against 
B: Hold, that by the payment of the judgment by B, the receiver was 

frmcrzls &io; and that it was error in the Court below to allow the 
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pleadings to be so ameuded as to make other creditors parties plain- 
t i i k  Rzghtola v. Prudea. 

TENANT BY THE CURTESY. 

I. Since the act cf 1848, a husband, a s  tenant by the curtesy initiate, is 
not empovi-ered by law to dispose of his life estate in the ldnds of his 
nife, yet still as  he is entitled to the rents and profits of the same, 
during the coverlure, or until eucl~ time a3 the wife objects to such 
claims by him, by reason of her complete o ~ ~ n c r s h i p ,  he can dispose 
t!~ereof. Jones v. Cwtei., 148. 

TRADE MARE. 

1. Every manufacturer has the unquestio~mble right to distinguish the 
goods that  lie manufactures and se!la, by a peculiar label, symbol or 
trade mark, and no other person has a right to adopt his label or trade 
mark, or one so like his a8 to lead the public to suppose the article to 
which i t  is affixed, is the nianufacture of the iaventor. But before 
the onner of the trade mark can invoke the power of the Courts to 
prevent an iufringement thereof, he must show a c!ear legal title to 
the trade mark, and a plain violation of it. Blnckaoell v. Wright, 310. 

2. If it appear that tl?e track mark, alleged to be an imitation, though 
in some respect resembling thal  of the plaintiff, would not probably 
deceive the oraiuary mass of purchasers, an injunction will not be 
granted. Ibzd. 

TENANTS I N  COMNON. 

See PARTITION, 1. 
See STATUTE 07 ~~IXITATIOSS,  1. 

TRUSTS. 

1. A Trust cell onlj b? created il: o w  of fou:. modes, to-wit: 

(1.) G$ t ~ a ~ i s m u t : ~ i i o ~ ~  uf the l e ~ a i  estate, nhen a simple declaration 
w ~ l l  raise the use or trust. 

( 2 . )  A contract based upon vcilunble consideration, to stand seized to 
the  use, or in trust for another. 

(3.)  A coreonnt to stnnil seizctl to tile use of or in trust for another 
npon good co:~aiderntioii. 

(4.) \Then the Coort by its decree converts a pwty into a trustee, on 
the ground of frand. Wood, EL v. C'herry, 110. 

2. Wl~ere it is alleged, in an action to have the intestate of the defendant 
declared a trustee of the plaintiils of a ctrtain tract of iand which said 
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intestate had purchased, a s  was farther alleged, wit!] the means of 
his father, (also the father and grandfather of plaintifh,) hut took n 
deed in his own name and claimed the land as his own, the bnrclen of 
proving the alleged facts lies with the plaintiffs, iileCo~t7~ell et al. v. 
Caldwdl, Advz'r, 333. 

3. In  a n  action, upon the trial of the issue, whether fraud or undue in- 
fluence was practiced by the intestate of defendant, in having the deed 
made to hiniself, the declarations of the father, with whose means the 
land was purchased, and who wxs in possession, niacle after the land 
was bought, that fraud and undue influence were used by his son, t ? ~  
said intestate, in getting the deed, are not admissible lo  prove such 
allegations. I bid. 

4. The sale of land by a fiduciary, on the 4th April, 1665, for Confederate 
money, can scarcely be supported under any circumstances, against 
the interest8 of the beneficiaries. Tetherell alad wife v. Gxmva ef al, 3SO. 

See GUARDIAN, 4, 5. 

WILLS. 
1. A devised as follows: " I t  is nix will that my wife K ~ ~ n c x  Xurray 

have a lot of Eand, including the house I now live in, suflici~nt for a 
one horse crop, as  little to the prejudice of the whole as can be done, 
with sufilcient woodland to support it, to her use durir~g her natural 
life." The will then proceeded to gire many articles of person@ 
property, enumerating them, and also the use of a sninll part of 
t h e  meadow land, ancl then said: i d  All this I will during naturi~l  
life, and a t  her death to be sold ancl equally divided between my 
children, and the balance of my property I v i l las  follows: ' I  will all 
my land I now live on be equally clivicled among my four deughters,' ' ' 
&c: Held, that the words ail this " referred on1~- to tlic personal 
property, and that  aher the death of the widow the land was to be 
equally divided among the four daughters. Shzrrill v. Siicrwll et al., 8 .  

3. No conveyance or act done after the execution of a will, unless it 
amounts to a revocation, mill affect its provisions. Pbod, Ex'r., v. 
Cherry, 110. 

3. -4 devised as follows: " I give and bequeath to my esecntor, kc . ,  in 
trust for the use and support, he . ,  all my stock, kc .  ; and none of 
the above named money or property to be su'~ject to the disposal or 
debts of the said, 'kc. : He& that as  the property and money was 
not limited over in case of disposal. the prohibition against disposing 
of the same was void. Pace v.  Pace, Bdm'r., 119. 

4. A devised all of his estate, both real and personal, to his children, in 
equal portions, requiring his executor to take Corn each legatee only 
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his or her individnal receipt, or the receipt of the husband or guar- 
dian of his daughters. The respective shares of the children were to 
be received, used and enjoyed by them during their natural lives re- 
sp~ctirely, and upon the death of any one of them, all the property 
mcladiug the prineipal money of any bonds to which such child was 
entitled, was cletrised to the living issue of such child absolutely and 
forever. The testator left him surviving three children, B, C, and D;  
B i s  still living and has five children, C is still living and has two 
children. The testator contracted for the purchase of a tract of land, 
and since his death the executor paid for and obtained a title to the 
same, to be made directly to his children. In an action brought by B 
upins t  the snrviviug children of the testator, and the children of the 
deceased children of the testator, and others entitled in remainder: 
It wns held: 

1. That the land referred to went to the devisees as real estate. 

2. That the children of the testator took oaly a life estate in the 
land, and that the children of B who survives him take his share in 
remainder. 

3. That as those who are to take in remainder are not yet ascertained, 
it was error to order a sale for the purpose of making partition. 
Williams v. Hassell, Adm'r., 174. 

5. A bequest to a wife of all the testator's property, after the payment of 
his just debts, "for the benefit of her and my children, and that she 
shall hold the same as my executrix and guardian for their mutual 
becefit: Provided, That the principal shall not be used, unless the in- 
terest fails to meet their reasonable parts," does not empower the wife 
to se!l a part of the real estate left by said testator; and a sale of such 
portion by her will be set aside, and the purchaser reimbursed for 
what he paid, being a t  the same time charged with the rents and 
profits. Wetherell and wife v. ffonnan, et ad., 380. 

6. A devised as follows: "I give to my two grandsons, M and R, one 
bundred acres of land, including where I now live," &c., ILand that 

' my daugliter P live where I now live for the space of ten years; and 
at the end of that time, the land and premises to belong to my two 
grandsons, or the heirs of I:" Held, that after the expiration of ten 
years from the death of the testator, M and R. the children of I, who 
was dead, were entitled to the land. Smith and Smith v. iVeal et al., 472. 

WITNESS. 

1. Under sec. 343, C. C. P., an obligor of a bond is not a competent wit- 
ness to prove any transaction between himself and the obligee, when 
such obligee is dead a t  the time of trial, although he may have pre- 
viously assigned the bond. 7Voodhouse v. Si~~zmolas, 30. 
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2. The fact that a wilness sat upon thz grand jury which found the bill of 
indictment, as foremnn, does not render him an incompetent witness 
l ~ p o n  the trial of the prisoner for burglary, especially when such mit- 
ness did not vote for the loill. State v, NcDonald, 346. 

See ETIDEXCE, 4, 9. 

See HABEAS CORPCS, i. 


