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C A S E S  
ARGUED ATJD DETERMINED 

IN THE SUPREHE COURT 

NORTH CAROLINA, 
AT RALEIGH. 

JANUARY TERM, 1875- 

ED. H. HICKS, Exec'r v. THOMAS E. SKINNER and WIFE, ancl 
others. 

(SEE 71 N. C. REP. 539.) 

I t  is well settled that one may abandon his domicile of origin, either 
with the design of acquiring another, or with the design of acquiring 
no other; and then until he acquires anocher, he is without domicile, 
except the domicile of actual residence. 

PETITION, to re-hear the cause as decided at the last (June) 
Term of this Court, and to vacate or modify the judgmeut then 
and therein rendered. 

After argument the petition was dismissed with costs. 

Baywood and Smith & Si5rong, for petitioner. 
Batlilzg, contra. 

READE, J. This case was fully aud ably argued at last term, 
as it has been at this term, and the opinion of brother RODMAN 
for the Court, and the dissenting opinion of brother BYNUM, 
were exhaustive as to all the queetions involved, as will clesrly 



IS THE SUPREME COURT. 

HICKS, Exec'r., v. SKINNER and wife et al. 

appear by reference thereto. Nerertheless, the amount in- 
volved, the intricacy of the questions, the absence of the Chief 
Justice at last term, and the dissent of brother BYNWM, made 
it  not inappropriate on the part of the plaintiff against whom 
our decision was, to ask a re-hearring at this term. I t  is, how- 
ever, proper that we should repeat here what we said in Wab- 
80% v. Dodd at this term, that anless we have clearly mistaken 
some important fact, or overlooked ~ o m e  express and weighty 
authority, we must adhere to oar decisions. We consider every 
case with care, and decide nothing with a venture. And not- 
withstanding the adverse opinion of' able, bnt anxious counsel, 
supported by the accommodating certificate of two amiable 
gentlemen whose investigation was probably snperfisial, that 
onr decision '' is plainly erroneoas," it must be take11 as con- 
dnsive, unless error appears plainly to us. W e  have a g a i ~  
carefully considered the caee, and we adhere to our decision ae 
annonneed in the elaborate and learned opinion of brother 
RODMAN. And in this we now have the eoncurrence of the  
Chief Justice. I t  is from no disreepect to the able argument8 
with which wc were favored, that we do not again elaborate 
our views 3 but because we cannot add to the force of what hae 
been already said. I d l  however avail my~elf  of the occa- 
sion to say, that I think too rn~lch was yielded to the plaintiff'e 
case, when it was admitted that the husband's domicile at the  
time of the ularriage was North Carolina. His  domicile of 
origin was Perquirnan~s coan ty, North Carolina, and thence it 
is inferred that his domicile continnod, until he acquired a new 
clomicile. And doubtlcss that is the rule: but it is subject to  
exceptions, else one would not abando?~ one domicile until he 
had acquired another. Whereas i t  is well settled that one may 
abandon his domicile of origin, either with the design of ac- 
quiring no other; and then until he acquires another, he is 
without domicile, except the domicile of actual residence. Whar- 
ton, on the Conflict of Laws, see. 78, has this head: (' When a 
person may be without a domicile." "This, according to 
Savigny, may occur in the followin,a instances : When a prior 
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donlicile has beer] abandoned, and a new one is sought, but not 
yet detertnined on. When the bnsiness of life is travelling; 
e.  g. agencies, &c., there being no home as a central point of 
interest." Then the only course is to assume residence to be 
domicile. And this, as it seems to me, is the case of tho ma^ 
Skinner. H e  abandoned, or left his domicile of origin in Per- 
quinmns eonnty, North Carolina, with no declared purpose to 
retnrn, and he never did return. That turned out to be, and 
it does not appear that it was not ir~tended to be, a voluntary 
abandonment of his domicile. H e  went to New York, and 
was resident there three years, studying for the ministry, and 
without any declaration uf domicile. And  there he married ; 
and executed the antti-nnptial contract, and had it perfected by 
registration there, according to the law of New Pork,  us if it 
were to be performed there; and did not Imve it registered in 
North Carolina, as if i t  were to be performed Iwre. Now 
what can be il~ferred from this, other than that he had aban- 
doned hie domicile in North Carolina, and had accepted New 
P o r k  as his domicile-at least his domicile of residence, until 
some other was determined on : to be influenced, no doubt, by 
what might be opened to him for the dibcharge of his ministe- 
rial dnties, which have the  world for their field. This seems 
to be precisely the case put by Wharton of a perso11 without 
domicile, unless New P o r k  was his domicile. And this eeems 
to have been confirmed by subsequent events ; for he fixed not 
his domicile in New York, nor yet in North Carolina, but fo]. 
lowed the first call to his duty, and fixed his do~nicile in Vir- 
ginia. This seems to me, to be so clearly the right viev-, that 
probably it would have been adopted, hut for what was sup- 
posed to be the finding of Mr. Davis, t1;e referee. H e  finds 
that Thomas Skinner left North Carolina, resided in New York 
three years, and married, but not with intent to remain. These 
are facts which we are not at  liberty to dispute, and then he 
adds, " and he  did not acquire a domicile in that State." This 
is not only fact, but law as well, and we are at  liberty to ques- 
tion it. I f  he  had abandoned his domicile in North.Carolina, 
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ns i t  fieellis he Iiad, wit11 the view of $sing !iis d o ~ ~ ~ i c i l e  wher- 
ever his duty might, en11 him, 11s  as \vitliunt domicile nntil so 
called, exrept his doniicilc of residence, wllich was Yew York ; 
so that the orlly dolnicilc he h:id was Yew Pork ,  nntil his call 
to V i r g i n i ~ ,  arid then 11s liretl his domicile t l~ere .  And  then 
Mr. Davis furt1it.r says: And  not having snch iatcnt: to re- 
111~in in Kew P o r k ,  it is fonnd,  :is matter of h-, that his durni- 
tile of origin pwvailed and continned, and was his domicile at 
that  time." This a-sumcs that he con!($ not lose his domicile 
in Nor th  Caroliria until he  had r ' qn i red  one elsewhero, which 
vie have shown t o  be crroneons. Snpposc npon lcnving Kor th  
Carolina he had said, '< T abandon North  C ~ r o l i n a  forever ; and 
when he arrived in New york he  had said, I have ~bandoned  
North C~rol i r ia  fvrcver, bnt  still I d o  not i!~te':cl to live in 
New Tork  ; I shall remain only until c~llccl  to preach, and 
then I shall go w l m e  called. Would his domicile be North 
Carolina 1intil !IC s l~ol i l~ l  be caIIed? U r i q n e s t i ~ n a b l ~  not. H e  
would be \\ ithout domicile, (Wharton,) except the domicile of 
residence, New York. I f  this be so, then the ctn6~-nuptial con- 
tract, registered in New York,  was perfect there. A n d  the 
rights vhich it secured to Mrs. Skinner followed her  every 
where. Wlieri her husband brought her to North Carolina, 
they fvllowed her here. A n d  then whatever she did or f d e d  
to do in North Carolina, of which the  plaintiff complains, was 
protected by her disability of coverture. W h a t  if she had sold 
and conveyed by deed (without privy examinationj her prop- 
erty and received a full price for the  same, and w e d  the  money, 
the  conveyance would have been absolrrtely of no effect, and 
s ~ ~ r e l y  there can be nothing more conclusive against her than 
that. I am i~iclined to think that  her coverture would bave 
yrotected her against omission to register the alzte-nuptial con- 
tract i n  North Carolina, even if this had been the place of i ts  
contemplated performance. Rut thie is more than I had i n -  
tended to say, and more than I have authority from the Cour t  
t o  say. And  the case stands npon our decision a t  last term. 
Plaintiif will pay costs. 
PER CURIAM. Petition dismissed. 
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W r ~ s o s ,  Trustee, kc . ,  a. JENKISS, P u b  Treas'r , and REILLY, Auditor. 

H. P. C WILSON, Trustee, &c., u. D A JENKINS,  Public Treasurer 
and JOHN REILLY, Auditor, &c, 

The  General Assembly has absolute control over the  finances of the  State 
t he  Public Treasurer and Anditor being mere ministerial 

officers, bound t o  obey the  orders of t he  General Assembly: 

Hence, t he  Courtshnve now not power t o  compe1,by Illnndamus, the  Public 
Treasurer t o  pay a debt,  which the  General Assembly has directed 
him J I O ~  t o  pay, nor the  Auditor to  give a warrant upon the ~ reksu re r ,  
which the General Assembly has directed him not t o  give, unless the  
rtct of t he  General Assembly be void, as violating thc Constitution of 
t h e  United States, or of this State. 

T h e  act  of t he  23rd November," 1874, repealing the  ac t  of t he  10th clay 
of August, 1868, providing for the  pnyment of t he  public debt, docs 
not impair the  obligation of contracts; and  under its provisions, t he  
Publ ic  Treasurer mas justified in  refusing t o  pay the  coupons of bonds 
issued before the  war, although payment thereof had  been dernanded 
and  action brought, which was pending when the  said act  passed. 

(Dixon v, Pace, 63 N. C. Rep. 603, cited and approved.) 

This  wds a CIVIL A C T X ~ X ,  for a itfc~ndamus to compel the Au- 
ditor of the Stale :o andit,  and the  Public Treasurer to pay 
certain coupons, heard before Henry, ,I,, at  the Fall Term, 
15'74, of' WAKE S n p e ~  isr Court. 

+NoTE.-T~~ following is the Act of 23d November, 1874. 
SEOTIOI 1. The General Assembly of iVorth Carolina do enact, That an act entitled 

'(An Act to provide for the payment of the interest of the lawful debt of the 
State," ratifled the 19th day of August, 1866, be, and the same is hereby repenled. 

SEC. 2. That the Treasurer shall not pay or discharge any claim for interest, 
upon any portion of the bonded debt of this State, except as hereinafter provided 
for by law. 

SEC. 3. That the Auditor shall not audit, or recognize any claim for principal 
or interest upon any portion of the bonded debt of this State heretofore made or 
pretended to be made by authority of this State, except as hereafter provided for 
by law. 

SEC. 4. That any money now in, or which may be paid into the Treasury, on 
account of Special Taxes, heretofore levied for the paynlent of the interest ou 
bonds or pretended bonds of this State, is hereby transferred and appropriated 
to the "general fund." 

BEG. 5. That this Act shall take effect from its ratiflcation. 
Ratified this, the 23d day of November, 1874. 
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WILSON, Trustee, $c v. JENKINS, Pub. Trees'r, n l~d  REILLY, AuCiitor. 

T h e  material fact8 of this case are stateJ in the opinion of 
the Chief Justice. 

On the  trial below, his I-Ionor gave judginent for the  de- 
fendant. From tliis judgment tlie plaintiff' appealed. 

J. W. Graham, far  appellant. 
A t t o ? m y  G'eneral Bargrove and iS'nziih & Strong, contra. 

PEARSON, C. J. Our  labor in deciding this case i s  rnncll 
lightened bg the discussion of Shnfer v. Jenkins,  and the 
opinion delivural ill t h ~ t  cis3 at  tliis term. 

T h e  General Aseeinblg has absolntecontrol over the  fi3ances 
of the  State. The Public Treasurer and Auditor are tnerc 
ministerial officers, bound to obey tlie order8 of the  General  
hssetn bly. 

I t  follows that the Conrts have no power to compel, by H a n -  
damus,  the  Public Treasnrer to pay a debt which the General 
Assembly has directed him not to pay, or  tlie Anditor tegivo a 
warrant upon the Treasurer which the General Asseml11,y has 
directed him riot to give, unless the act of tile General As- 
sembly be void a3 violdting the  Constitution of the  United 
States or  of this State. 

O n r  case presents those fncts, briefly set ~ u t .  T h e  Consti- 
tntion of 1868 order8 the Goncral Assembly to pravidc for the 
prompt p a y m e ~ ~ t  OF tho  interest on the  pnblic debt. Carrying 
out this order, tlie General Assembly i n  1868, directed tlie 
Pnblic Treasnrcr to pay the  interest on the lttwfnl debt of tlie 
State out of ariy money not otherwise appropriated. T h e  
amcjcdment to the  Canstitittion i n  1874. r e p e ~ l s  thid providion 
of the Constitntion. Carrying out this amendlnent, the  Gen- 
eral Assembly, in Sovember ,  1874, repeals thc act of 1868, 
and enacts that the Public Treasurer shall not pay the interest 
of the bonded debt of tlie State except a3 may be hereafter 
provided for, and that the  Auditar shall not  audit or recognize 
any claim f o ~  interest on the  debt of the State ; thus follow- 
ing the notions of Ihe people in  adopting the  Constitution sf 
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1868 and the amendment in  1874. I n  March, 1874, the 
plaintiff held a large amount of the coupo~is on Loridsi of the 
State, and demanded payment of the Pnblie Treasurer, who 
refused to pay on the ground that he had no funds not other- 
wise appropriated; on the further ground that shonld soch 
funds be in hand he would not be at  liberty to pay all of the 
funds to the plaintiff and leave the other creditors wholly un-  
paid, but w o d d  divide the fundpro  eaia ;  and on the further 
grourld that the claims of the plaititiff had not been passed on 
by the Auditor. 

T h e  plaintiff then demanded of the Anditor that he should 
pass upon his debts and give him a warrant upon the Pnblic 
Treasurer. To  this dernasd the Auditor replied he had no 
right to interfere, whereupon the plaintiff again demanded 
payment of the PublicTreasurer, stating that he was advised 
$hat as his debt was liquidated and was evidenced by a plain 
obligation to pay a specific sum, there was no occasion for a 
varrant of the Auditor. The Public: Treasurer again failed to 
pay, and this action was commenced. To  avoid confusion we 
will, for the present, pnt tlie fbct that the plaintiff's action was 
pendiug at the date of the passage of the act, November, 1874, 
aside, and eonsider the legal effect of the act of 1868, directing 
the Public Treasurer to pay the interest, and the act of 1814, 
directing tlie Public Treasurer not to pay such interest and the 
Auditor not to give his warrant for the payrnent of the same. 

I t  was said on the argument, the act of 1874 impairs the ob- 
ligation of the contract. W h a t  contract? Tlie original .con- 
tract, evidenced by the State bonds and coupons, remains in- 
tact, and is not at  all impaired ; the terms are not changed and 
the remedy existing at  the execution of the bonds and coupons 
a r e  now precisely the same. The  act of 1868, directing the 
Treasurer to apply any moneys retnaining in hand, not otherwise 
appropriated, to discharge interest upon the lawfnl debt of the  
State, makes no ilew contract, nor does it add to the original 
contract-it is, in no sense of tho word, a contract ; i t  is an ea 
p a r t e  action of the General Assembly., for which the public 
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creditors paid no consideration and in which they took no part. 
I t  is simply an order of the Geneml Assembly, given to its 
ministerial officer, which i t  had a right to countermand at any 
titne before it was executed. Uixon v. Pace, 63 N. C. Rep. 
603, is in point. Onc Evans owed Dixon $250; Evans sent t o  
Pace, his agent, $250, with directions to pay it to Dixon; Pace 
saw proper to apply it to other debts, and his action was ratified 
by Evans. I t  is held that Evans had a right to countermand 
his order at any time before Pace had paid i t  over to Dixon- 
for Dixou had done nothing to vest in him aright of action for 
the money against Pace and his condition was not changed; he 
had p2id no consideration, and must depend on the contract 
witli 'Evans. 

1.1 CharL7es l i iver  Bridge! Co. v. Warren Bridge, 1 1 Peters, 
581, Justice MOLEAN s a p :  " After a careful examination of 
the question adjudged by this court, they seem not to have de- 
cided in any case, that the contract is impaired, within the 
meaning of the Constitution, when the action of the Xtate has 
not been on tlie contract." Here the action wae not on the 
contract, but was collateral, and was merely tlie expression of' 
the volition of the General .Assembly in respect thereto, which, 
as we have seen, could be changed to conform to the varying 
will of the people, as expressed by the amendn~el~ t  to the Con- 
stitution at any time b e b e  sue11 volition had been carried in 
efYect. 

H a d  the plaintiff received the money, he would have ac- 
quired a vested right beyond the reach of any anlcndnlent to 
the Cunstitution and of the act 1874 ; for if the General As- 
sembly had afterwards passed an act requiring him to pay back 
the money and making his failure to do so a misdemeanor, t h e  
statute would have been void as ex: post facto. E u t  it is said 
the plaintiff' would have got the money but for the wrongf~d 
refusal of the executive oflicer to obey the act of 1868. That 
may be so, but still he did not get the money, and a " lniss ie 
as good as a mile." 

W e  come now to consider how far the fact that he had d e  
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a demand upon the Treasurer and Auditor and had com- 
lnenced an action, which was pending and acf~nally being tried 
at  the time the act of November, 1874, was passed can affect 
the question. We are not able to see any principle upon 
which that circumstance can make a difference. H e  acquired 
no right of property, nor did he ever acquire a lien by the 
pending of his action to any money in the Treasury. H e  had 
not changed his condition as a creditor of the State or surren- 
dered any right, and still has his contract with the State and 
his rerr~edy iwi~npaired j:ist as i t  was when the contract was 
entered into. All that he can complain of, is that the people 
have seen proper to amend the Constitution, and in accordance 
thereto the General Assembly has repealed the act of 1868, 
nnder which he had hoped to have his coupons satisfied. 

Mr. G r a h ~ l n  also took the poeitioli that asauming the act of 
1874 not to be unconstitntional, and that it repealed the act of 
1868, nnder which this action was brought, the repeal did not 
a f i c t  his case bay reason of the provision in chapter 108, sec- 
tion 1, Battle's Revisal; " the repeal of a statute shall not 
aifect any suit brought before the repeal, for any forfeiture in- 
curred or for the recovery of any rights accruing under such 
statute." What right accrued to the plaintiff under the act of 
1868 ? None based on contract as we have seen ; a t  most a 
mere expeetation that his money would be paid under an act 
which the General Assembly had passed in obedience to the  
Constitution and ap an act of instice; but the people had 
power to amend the Constitution, and the General Assembly 
had power to repeal the act in accordance with the amend- 
ments ; so the plaintiff had acquired no legal right under the 
act of 1868, within the meaning of the statute referred to. If 
he had, the repealing act of 1874, being directly called for by 
the amendment of the Constitution, would override a general 
provision of the kind. A complete answer to the position, 
however, is that the act of 1874 not only repeale the act o 
1868, but in section 2 and 3, in so many words, forbids the  
Treasurer from paying, and the Auditor from recognizing, any 
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claim for principal or interest of the bonded debt of the State 
except as may be hereafter provided for by law. There is 110 
error. 

PER CURIAM. Judgment aE.rrned. 

THE WILXINGTON, COLUMBIA and AUGUSTA RAILROAD GO. o 
THE BOARD of COMNISSIONERS of BRUNSWICII: COUNTY. 

The right to value the tangible real and personal property of a Railroad 
corporation, as distinguished from its franchise, is vested by the Con- 
stitution in the Township Boards of Trustees. 

Such franchise is capable of valuation, apart from the property which 
the corporation may happen to own; and a valuation of the franchise, 
does not necessarily or properly include a valuation of the corporate 
property. 

The payment of a tax upon the franchise of a corporation, valued im. 
properly and upon erroneous principles, is no defense against a tax 
legally levied by the county authorities under the general lam. 

PETITIOX, for relief from certain taxej, presented to defen- 
dants, and heard upon appeal by his Honor, Judgge &ussell, at  
Chambers, in ERUXGWIOK county, the 19th day of J h y ,  1874. 

The plaintiff filed the following petitiori : 

6 ' S ~ ~ ~ ~  OF NORTH CAROLINA, 
County of Brnnswick. 

To the Board of Commissioners of Bmnswick C'ounty : 

The Wilmington, Colnmbin and Augusta Railroad Corn- 
pany, a corporation duly created and existiug by and ~lrlder 
the laws of the Stat'e aforesaid, rcspectfuliy couplains: 

That the property of the said corporation has been improp- 
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erly valued, and that i t  is charged with an excessive tax. That  
the franchise of the said corporrttion has been duly given in 
and duly as::esscd for taxation for the  cnrrent year, according 
to the  provision of' the 10th section of the  act ratified the 28th 
day of Februar.~,  A. 1). 1573, and entitled " An act to pro- 
vide for the collectio:~ of taxcs by the State, and the several 
notices of the State, on property, polls and income;" (known 
as the  " Machinery Act,'') and the tax thereon has been paid. 
A n d  notwithstanding the same, yonr Board has laid and as- 
sessed a large additional State and county tax on the  road-bed, 
superstructure and land of this complainant, placing on the  
them all a lumping tax, of' $ , which this complainant 
is advised is illegal. 

Wl~erefort: this conlplainarit prays that t he  said last rnen- 
tioned tax OII its road-bed, superstractnre and land be alto- 
gether remitted and set asije." 

Upon tlie hesring of the foregoing petition, the  Board of 
Commissioners fonnd as a f'act, that the tax upon the franchise 
of the  wid railroad, the plairrtifl', had been paid ; that t he  tax 
complained of, is t~pon  35 35-100 ~n i l e s  of road-bed, super- 
structure and Iar~ds in Brunswick county, wliicll were riot listed 
for taxation by the complainant, being a separate qnd indepen- 
dent  t a s  from t l ~ a t  levied upon the franchise ; it being consid- 
ered by the Board, that the two classes of property are en- 
tirely distinct in their churacter, a11d eath equally snl?ject to 
taxation. T h e  Board f u r t l m  found, that tlic property was 
properly ra l~ied ,  &c. 

T h e  Board rtfnsed to grant tlie prayer of the petition and 
order the Cotupmy to pay cost, &c. From this order the Corn- 
pang appealed. 

E i s  Honor revarseil the order mnde by the I3vard, and the 
Commissionc~~s al~pealed to this Conrt. 
X. and A. 7'. c& ,/; Lp~tdon ,  for appellants. 
A'iranyne and finith & Strong, contra. 
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RODMAN, J. By the Constitution, ART. V. SEC. 3., all the 
real and personal propertg in the State, is required to be taxed 
nniformly according to its value. There arc certain excep- 
tions not rrlaterial for the present purpose. The township 
trustees are required to a m s s  the valoc of the taxable propertg 
in their respective to~~nsl l ips ,  subject to the revision of the 
county commissioners. ART. VII, SEC. 6. Under these clanses 
of the Constitntiou, and under acts of the Legislatnre made 
for csrrying them into effect, the cornmissioners of Brunsmick 
county have valued the land of the Wilminpton, Columbia, 
c h . ,  R. R. Co. over which the railroad passes, together with 
the superstructure of wooden cross ties, rails, station honses, 
c%c., at $315,000, and have levied up011 it a State and county 
tax upon that valuation. The part of the road which lies in 
the cor~nty of Brunswicl: is a little over 35 miles in length, 
and it appears that the Company owns sixty feet on each side 
of the central line of the road, giving an area of about 500 
acres. 

The General Assen~bly is also authorized by the Constitu- 
tion, ART. V. SEC. 3, to tax franchises, and incomes, provided 
that no income sllall be taxed when the property from which 
the income is derived, is taxed. U ~ i d e r  this clause, the Gen- 

\ era1 Assembly enacted (Act 1872-'78, chap. 116, see. 10,) that 
the value of the franchise and rolling stock of every railroad 
corporation shonld be given into tLe Treasnrer of the State 
and should be valued by him and by the Governor and Andi- 
tor, and a tax levied thereon according to its value, uniform 
with tlle tax on othcr property. and that the tax upon the fran- 
chise nod rolling stock collected in each connty should be in 
proportion t o  the length of the road in sacL county. I n  snp- 
posed conformity with this law, the Compauy gate  in to the  
Treasurer all their real a r~d  personal property in the State, in- 
cluding the road bed and superstructure, which the Governor 
and his associates apparently, valued at $150,000, (something 
less than half,) lying, and being taxnble, i n  Brnuswick county. 
T h e  State and county taxes on this valuation were duly paid. 
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I t  does not distinctly appear from anything that we have beforc 
us, that tlie road-bed and snperstructnre were actaally included 
in this valuation. W e  assnrne, however, as appear6 probable, 
that all the property of tlie Company was inclnded in the 
valnation of its franchise. 

I t  is contended for the Con~pany, that the payment of the 
tax thus assessed, exempted it from all other taxation ; and i t  
must be admitted that it could never have been the intention 
of the General Asselnbly to tax the property of the Compnny 
twice. viz: once in the way of real and personal propertv, un- 
der the general law, and once as a constituent part of its fran- 
chise, under the special act referred to. I t  may be, and we arc 
of the opinion, tlirzt the Governor and his associates exceeded 
their powers nnder the Constitntion in valaing anything but 
the  franchise of the Gornpany, if they did value any thing 
more, and if t!iey valacd tlic franchise alone, their va111ation 
evidently proceeded upon an erroneous principle. As the Gou- 
stitution authorizes, although it does not require, tlie General 
Assembly to tax franchises and provides no w:~y in which the 
franchise may be valued, the Assembly tnay tax the fi.ancliise, 
and provide for its valuation, in any way that it thinks proper. 
There can be no question that it may tax it upon the valuation 
of a Board consisting of the Governor and other associ~tcs. 
But  we conceive that the Assembly has no right to confer on 
such Board the power of valuing the tangible real and pcr- 
sonal property of a ~ i i l r o a d  company. Such power is by the 
Constitution vested in the township trusteee alone, and cannot 
be taken away from thern. IIowever difficult it tnay be p r a c  
tically to value the franchise of n railroad company separate 
from the property which it uses in the enjoyment of the fran- 
chise, it is possible to do so. The f'ranchise has a value inde- 
pendent of the property actually used for the enjoyment of it. 
Every franchise to build a railroad, carries with i t  something 
of a monopoly or exclusion of othere. The Company first 
chartered, of course selects the most available route, and of 
necessity excludes all others from that particular route. The 
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grant of a charter to run a railroad by the nlost available route 
between two populona cities, such as New York and Philadel- 
phia. would have n pecaniary value, before the grantee of the 
charter had expended a dollar in procrrring a road-bed. The  
patentee of a sewlng machine, or other val~iable invection, 
has an interest of pecuniary value, independent of' the owner- 
sllip of any material and tangible property. 

A franchise to build or run a railroad between two insig 
nificaut towns, or through a desert would be of no value. W e  
are not called on, and will not unnecessarily undertake to say 
upon what  principle^ the franchise of a corporation should be 
valued. I t  fulfills the present p r p o a e  to sny, that it is capable 
of a ralnation apart from the property mlhich the corporation 
may happen to own, and a valuation of the franchise does not 
necessarily or properly inclnde a valuation of the corporate 
property. 

If the Governor and his associates have val~ied the franchise 
of the plaintiff zompany on an erroneous principle, and have 
thereby overvalued it, tho company is entitled in a proper 
case to relief from the conseqneut tax. But the payment of 
snch tax is no defence against a tax legally levied by the 
county authorities under the general law. 

I t  may be, and we think i t  probable that the valuation of the  
property of the company in the county of Brunswick is unrea- 
sonable and excessive. I t  does not appear to us 011 what prin- 
ciples the township or county officers proceeded, and conse- 
quently we cannot say that the vdnation is wrong. I f  i t  was 
made to appear that they proceeded on an erroneous principle, 
we tnight perhaps correct their valuation ; but an error in  the 
fact of the value of the property is beyond our power to cor- 
rect. 

W e  are not called on: and will not unneoeesarily undertake 
to say as law, upon what principle the road bed and super- 
~ t ruc ture  of a railroad shonld be valued. But it may beuseful 
to suggest for the consideration of county officers, some views 
which seem reasonable. 1. The  cost of a structure, whether 
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it be s house, or a railroad, is not the test of its value for tax- 
ation. Many instances might be given to siiow that such s 
rnle vould be absnrd. A man may build a very costly house 
in a place which is afterwards found out to be malarious, and i t  
is consequently valnele~s for habitation. An ioventor con- 
fitructs a costly machine which from some fault does not 
x-ork, eke. 

2. Neither is the vdrle of the ties 2nd mils, if removed, a 
test. It may be doubted wlietller a railsoad company, having 
accepted privileges under its cliarter, would have a right, upon 
finding its road unprofitable, to tear it up and deprive thepub- 
lic of its use. Thc true point I f inquiry is, what is the value 
of the land and structnrc as i t  is actnally used, or as it is capa- 
Me of being med, withont losing its character as a railroad. 

We tllink the jadgmeut of the Superior Court in this case 
rumt be reversed, and the case remanded, to be proceeded in, 
&c. Let this opinion be certified, &c. 

PER CUEIAIW. Judgment reversed. 

THE WILMINGTON RAILWAY BRIDGE CO. v. BOARD of COMMIS 
SIONERS OF NEW HANOVER COUNTY. 

The payment of the tax upon the franchise of a Railroad corporation, 
under the act of 1872-73, Chap. 115, does not exempt the corporation 
from the payment of County and State taxes, properly levied upon its 
road-bed, superstructure, &c. 

(The pr%ceding case of Tl~e Wilmington, Columbia & Augusta Railroad 
Co. v. T h e  Board o f  Conzmissioners qf Brzinswick County, cited and 
approved .) 

PETITION, for relief frotn taxation, h a r d  upon appeal, by his 
honor, Judge Bzcssell, at Chambers, in the county of NEW 
HANOVER, the 29th day of May, 1874. 
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The plaintiff', a corporation organized under an Ordinance 
of the Convention of 1866, amended by an Act of the General 
Assembly, ratified the 28th day of February, 1867, petitions 
the Board of Oornlnissioners of New Hanovcr county, to be 
relieved from certain taxes : alleging that the line of railroad 
held by the corporation extends from the eatitern side of the 
north eastern branch of the Cape Fear river, across said branch 
and the strip of land, (about two miles wide,) between the same 
and the north western branch of said river, and across said last 
named branch, to the bluff on its southern side in the county 
of Brunswick; and that said bridges and line of railroad are 
held by the plaintiff corporation, being its only property, which 
is used by the Carolina Central Railway Coriipany and the 
Wilmington, Columbia and Augasta Railroad Company. Thit 
these two railroads, under the law of the 28th Febrtlary, 1873, 
have listed and given in by their proper officers, the value of 
their respective franchises in each county in the State throngh 
which the said roads run, and including the whole of the line 
of railroad and bridges held by the plaintiff, which has been 
duly assessed and the tax upon s11ch franchises paid. 

The plaintiff corporation owns no rolling stock, or property 
of any kind other than its franchiee, in connection with the 
line of road and the bridges before referred to, which are in 
fact part of the lines of the two companies mentioned, the ex- 
clusive use thereof being vested in said companies in perpe- 
tnity, by N. formal covenant and agreement entered into some 
years ago between the said railroad companies and the plaintiff. 

The plaintiff insists, that its only interest and estate in the 
lines of railroad and bridges referred to, is the franchise or 
right of way over the same, the value of which has been listed 
and assessed, and the taxes due thereon have been paid as 
hereinbefore stated ; aud that the company was not bound to 
give in, or list the same, or to pay the taxes which have been 
assessed thereon by the Board ; which assessment the plaintiff 
insists, is unauthorized and not in accordance with the act of 
Assembly. 
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The Board of Commissionere, disclaiming ally right to tax 
the franchise of the plaintiff corporation, decided it had a right 
to tax the property, Bc., and that the assessment was not ex- 
cessive; judgment was given against the plaintiff for costs, from 
which the compacy appealed. 

Upon the hearing before his Honor, he reversed the decision 
of the Board, whereupon the Comn~issioners appealed to this 
Oourt. 

A. T. & J. Xon.don and M. London, for appellants. 
Strange an tl Smith & Strong, contra. 

RODMAN, 3. The question in this case we conceive to be 
substantially the same with that decided in the Wilm.i?igton, 
Oolumbia and Augusta 3. R. Co. v. Commissonew of B~uns- 
wick. 

We do uot think it was desired that we should pass on the 
liabilities to the payment of the tax as between the Bridge 
Company and its lessees, the railroad companies. We conceive 
the question intended to be presented to be, whether the tax 
levied under a vahation of the franchise of the Bridge Com- 
pany under the act of 1871-'72, chap. 115, by the Governor 
and his associates exempts the Bridge Company from taxation 
upon its real estate as valued by the township trustees, subject 
to the revision of the county comrnissioners under the general 
law providing for the taxation of all real estate by an uniform 
rule. I n  the case cited, we have decided that the plaintiff's 
company is not exempt, and it  is unnecessary to go over the 
reasoning again. 

PER CURIAM. Judgment below reversed, and judgment for 
defendant. 

2 
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Summary proceedings before a Justice of the Peace, under the  cLLand- 
lard and Tenant" act, cannot be sustained agaiast a mortgagor, who 
holds over after a sale of the mortgaged premises. 

The assignee in Bankruptcy of such mortgagor, is entitled to  a writ of 
restitution, upon the dismissal of the pIaintXYs proceedings. 

(McConzbs v. Wallace, 66 N. C Rep. ,481 ; at  this term; and 
Perry v. Tupper; 70 IT. C .  Rep. 538, cited and approved) 

SUMMARY PROCEEDINOS, in  the natare of Ejectment, tried 
before hip Honor, Judge Buxton, at the Spring Term, 1874, 
of CUMBERLAND SllperioI' C0ul.t. 

The plaintiff originally instiluted proceedings under the 
CbLandlord and Tenaut" Act, before a Justice of the Peace, 
which were brought by the appeal of the defendant, to the Sa- 
perior Court. 

The facts, a8 they appeared on the trial below, are snbstan- 
tiallg as follows : 

Tho defendant and wife, on the 4th September, 1869, exe- 
cated a mortgage to one Baker, to secure the sutn of $800, dne 
six months thereafter, with a power of gale, in case the pay- 
ment was not made. The note not being paid by defendants 
at maturity, Baker sold the mortgaged premises, and the plain- 
tiff purchased the same. On the 16th day of May, 1870, 
Baker made a deed to plaintiff for the premises, then in pos- 
session of defendant. 

On the 7th December, 1870, the plaintiff executed a deed 
to the said M. A. Baker, conveying to him a strip off of the 
land, 230 inches wide, the same being a lot in the town of' 
Fayetteville. Baker testified, that he sold the land under the 
mortgage, st pnblic sale to the plaintiff for $780, which sum 
the plaintiff paid him. I t  was a bona Jide transaction ; the 
plaintiff paid his own money, and afterwards sold to him, 
Baker, the strip mentioned. 

I t  was insisted for the defendant, that he was no such tenant 
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as came under the provisions of the "Landlord and Tenant " 
act, and that the plaintiff could not evict him under proceed- 
ings brought i n  a Justice's Court. Of this opinion was his 
Ronor, and so instructed the jury, who returned a verdict for 
the defendant. The defendant then moved for a writ of res- 
titution, as the original defendant had been removed from pos- 
session by the judgment of the Justice of the Peace. 

This motion the plaintiff resisted on two gronnds: 
(1.) I t  was a matter discretionary with the Court, whether 

to grant the writ or not ; a ~ d  this was not a proper case for 
the exercise of such discretion. 

(2.) That the rights of W. R. Love, the original defendant, 
in the property, had passed fro111 him, by his assignment in 
bankruptcy, so that he could not be restored to the possession. 
And as for the present defendant, D. G. McRae, the apsignee: 
he could not be restored to the possession, for he never had i t  
-the right of restitution being a personal right to the bank- 
rupt. 

His E o n ~ r ,  after argument, granted the writ in favor of Mc- 
Rae, the assignee, and rendered judgment agai~ist the plaintiff. 

From this judgment, plaintiff appealed. 

B. Fuller, for appellant. 
Himdale and Guthrie, contra. 

PEARSON, C. J. This case does not come within the opera- 
tion of " the Landlord aud Tenant act.'' JtcCombs v. Wal- 
lace, 66 N. C. 481, and - at this term. 

The writ of restitution was a matter of course according to 
the principle established by P e r r y  v. Tupper, 70 N. C. 538. 

The position, "there can be no restitution to Love for all of 
his rights passed by the assignment, in bankruptcy, and there 
can be no restitution to McRae, for he never had possession, 
is a mere play upon words. McRae, as assignee, in the forcible 
language of the books, stands in the shoes of Love ; that is, he 
takes his place, and becomes entitled to all of his rights in re- 
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spect to property, as distinguished from his rights in respect 
to his person. These are not at all interfered with by the or- 
der to put McRae in pussession of the land, in regard to which, 
this proceeding was instituted before a Justice of the Peace. 
The Jnstice of the Peace had no jurisdiction, his action was 
void, and the due administration of the law requires that the 
parties should be put in statu quo." No error. 

PER CURIAM. J udgmeut affirmed. 

J. A. LONG a. A. T. COLE, E. D. COVINGTON and others. 

Where a plaintiff brought an action to review and correct a decree, here- 
tofore made in an old suit in  Equity, and not yet performed: Held, 
upon demurrer, that the proper remedy for the plaintiff mas a motion 
in the original suit, still pending, and not by an independent action in 
the nature of a bill of review. 

This was a CIVIL ACTION in the nature of a Bill of Revidw, 
heard upon complaint and demurrer, before his Honor, Judge 
Buxton, at Spring Term, 1874, of RICHMOND Superior Court. 

The present action was brought by the plaintiff, praying that 
a decree, made in an equity suit between the same parties, at 
spring Term, 1871, nlight be reviewed, reversed and set aside. 
The original suit was commenced by bill in Equity, at Spring 
Term, 1868, for the purpose of closing a partnership existing 
between the said parties. 

In his statement of the cage, his Honor remarks, that " so 
far as the parties are concerned, the decree seems to have been 
performed ; as the partnership funds, in contest, are in tbe 
hands of the Clerk of the Court, as receiver." 

The defendants demnrred to the complaint of the plaintiff; 
heisting : 
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LONG v. COLE, COVINGTON et al. 

1. That a sait between the same parties and for the same 
subject matter, in which a final decree had been rendered, is 
still pending in this Court, and that relief could have been ob- 
tained by the p!aintiff, by motion, if entitled to relief. 

2. That the plaintiff ought not to sustain his action, for the 
fnrther reason, that the action is brought upon a judgment of 
this Court, duly rendered, withont first giving the notice re- 
qnii-ed t y  law. 

His  Honor overrnled the demurrer. From this judgment, 
defendants appealed. 

Cole, Leitch and IVaZlcer, for appellants. 
Merrirnon, Fu l le r  d3 Ashe, and Shaw, contra. 

READE, J. The original sait between the partics was heard 
a t  Fall Term, 1870, and there was a decree directing the Clerk 
to reform the account, which had been reported, in certain par- 
ticulars, and when so reformed i t  should stand as the decree of 
the Court. A t  Spring Term, 1871, and before the decree ha1 
becn performed, this action was commenced for the purpose af 
having the decree reviewed and corrected. 

The defendants' demurred for cause, that the plaintiffs' 
remedy was by motion in the original cause then pending. 

Elis Honor was of the opinion that '. so far as the parties are 
concerned, the decree seems to have been performed, as the 
partr!crship funds in contest are in the hands of the Clerk of 
the Court as receiver." If from this we arc to understand his 
Honor's opinion to be that the original snit was not pending, 
and that no motion could have been made therein, we thing he  
was mistaken. W e  art: also of the opinion that t l ~ e  plaintiE's 
remedy is by a motion in that suit. The effect of this decision 
ie to reverse his Honor's ruling and sustain the demurrer. 
Biit then we are also of the opinion, that upon the payment of 
costs by the plaintiff, if the plaintiff had moved, i t  would have 
been proper for his Honor to have treated this proceeding as a 
motion in tlie original suit. 
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STATE ex rel. RASOOE v. HYMAN, SHIELDS et al. 
-- 

The cause will be, remanded that the parties may proceed as 
they may be advised. And this opinion will be certified. The 
plaintiff will pay the costs of this Court, as he made no motion 
below, to treat his action as a motion in the original suit. 

PER CURIAM. Judgment accordingly. 

STATE on the relation of JOHN P. RASCOE v. S. B. HYMAN, W. H. 
SHIELDS, S. B. HYMAN, Ex7r, of JOHN H. HYMAN and othera 

Where one of two administrators, takes exclusive possessionof the effects 
of their intestate, and in his administration thereof, commits a devas- 
tavit, his co administrator will be responsible therefor, on their official 
bond, although no assets ever came into his hands. 

CIVIL ACTION, on the bond of an administrator, tried at the 
Special (December) Term, 1874, of HALIFAX Superior Court, 
before his Honor, Judge Henvy, upon complaint and demurrer. 

In  his complaiut, the plaintiff alleges, that in 1860, one A, 
M. Riddick died intestate, and at February Term, 1861, of the 
Court of Pleas and Quarter Sessions of I-IaliFax county, the 
defendant S. B. Hyman, and John H. Hymao, deceased, and 
the testator of the said S. B. Ilyman, duly qualified as his ad- 
ministrators, entering into bond with the defendant Shields 
and others as his sureties. That the intestate, Riddick, in 1851, 
executed a bond payable to the plaintiff, with sureties, in the 
sun cf $1832.43, with interest, which interest has been paid ny 
to 1861. 

John H. Hyman died in 1868, leaving a will, a ~ d  the defen- 
dant, S. B. Hyrnan, qualified as his executor. 

A t  Fall Term, 1869, the plaintiff sued S. B. Hyalan as sur- 
viving administrator of the said A. M. Riddick, for the recov- 
ery of the balance due on the said bond ; and S. B. Hyrnan, 



the defendant in that suit, alleged in his defence, that his 
co-administrator, John H. Hyman, his testator also, immedi- 
ately after their qualification as administrators upon the said 
Riddick7e estate, took exclusive possession of the effects of 
their intestate, and had the sole management thereof, anti1 his 
death in July, 1868; and that he has not had at the time of 
the commencement of this action, or at any time since: or ever 
had in his possession, any goods or chattels, which were of 
said A. M. Riddick at the time of his death to be adminis 
tered." A t  Spring Term, 1871, the plaintiff recovered judg- 
ment qzcando against the said surviving administrator, on his 
bond, for $1,341.87, with interest, &c. 

The plaintiff further alleges in his complaint, that the de- 
fence set up by S. B. Hymar~ in that first snit, was true; and 
that a large sutn of money came into the hands of John H. 
Hyman, as one of the administrators of the said A. M. Riddick, 
of which, the sutn of $6,000 he never disbursed, but converted 
to his own use. Wherefore he demands judgment, &c. 

The defendants demurred upon the ground : 
That the corr~plaint does not state facts sufficient to constitute 

a cause of action. In  this, 

1. That the relator of the plaintiff did not have leave of the 
Judge of the Court to bring his action. 

2. The relator is estopped by his judgment of assets quawdo, 
from recovering any assets which were received by John H. 
Hy  man. 

3. That &nee plea pleaded, and the recovery of judgment in 
the first suit, it does not appear that the defendant, S. B. IIy- 
man, has received any assets of his intestate, to be adminis- 
tered. 

4. The defendant, S. B. H y m n ,  is not fixed with any as~ets  
of his intestate, which have come to his hands to be adminis- 
tered, since plea pleaded and the rendition of said judgment. 
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On the hearing, his Honor sustained the demurrer, and dis- 
missed the action. From this jndgtnen t, plain tiff appealed. 

Walter Clark, for appellant. 
B,ilZ, contra. 

SETTLE, J. Admitting that the defendant, S. B. Hyrn an, 
cannot be held responsible i n  his character as surviving adrnin- 
trator of A. M. Riddick for the reason that no assets of the 
intestate came to his hands ; and further, that he cannot be 
held responsible in his character of executor of his co-adminis- 
trator, John H. Hyman, for the reason that no assets of the 
intestate were in the hands of J. H. Hyman a t  the time of his 
death, he having wasted the same, yet there is no reason why 
he should not be held responsible as an obligor on the admin- 
istration bond for the devastavit committed by J .  H. Hyman 
just as any other obligor on that bond would be responsible. 
The breach of the bond complained of in this action, is the 
dezcastavit committed by J .  H. Hyman. Why are not all the 
obligors on the bond responsible for the brexch ? The plain- 
tiff is not precluded from sning S. B. Hyman on the bond, by 
the fact that in s former mit  against him as surviving admin- 
istrator of Riddick, he had taken a judgment qua~~do .  This 
judgment admits that no assetsof Riddick had cotne to the hands 
of S. B. Byman at that time, but i t  does not admit that none 
had come to the hands of John H. Hyman, and therefore in 
the first action a judgment quando was the only one that could 
hare been properly rendered. The demurrer should have been 
overt uled. 

Judgment reversed, and case remanded to be proceeded in 
according to law. 

PER CURIAN. Judgment reversed, 



JANUARY TERM, 1875 

STATE v. HANSON T. HUGHES and others. 

On the trial of an indictment for riot, &c., the jury found as a special 
verdict, "that the defcndants and others, assembled in the town of 
Oxford to  celebrate the Emancipation Proclamation, and with two 
drums and fifes, marched up and down the streets, for two or three 
hours. Some were mounted, but being told to  dismount, they got 
down and hitched their horses. When told by the Nayor to desist, 
they at  first refused, but being notified by the Constable to stop, the 
defendant, Hughes, with the procession, beating the drum, went t o  
the Mayor's office to make up a case to  be tried before a Magistrate, 
t o  test the Mayor's right to  forbid the procession. There were no 
arms in the crowd except sabres used by the officers; no violence in  
word or deed, was offered t o  any citizen; some of the citizens mere 
disturbed by the noise of the drums, and some of the persons were 
drinking; the streets were obstructed from time to time, during the 
interval, and one horse hitched in a lot broke loose :" Held, 

1. That this was not an unlawful assembly, and that an unlawful assem- 
bly was a necessary element of a riot. 

2. Beating the drum and blowing the fife do not per se constitute a nui- 
sance ; and to make them such, the exceptional facts and circumstances 
which make acts, otherwise innocent a crime, must be set forth par- 
ticularly, so that the Court can see that from their very nature, if 
proved, they are a nuisance t o  the whole community. 

3. If the procession was lawful, and the streets were obstructed no more 
than is ordinarily the case under such circumstances, the obstruction 
of the streets is not an indictable offence. 

(State v. Baldwin, 1 Dev. 6t Bat. 195; State v. Stallcup, 1 Ircd. 30, 
cited and approved ) 

INDICTMENT for a RIOT, &c., tried before his Nonor, Judge 
ae f i r y ,  at the Fa11 Terln, 1874, of GRANVILLE Snperior Court. 

T h e  indictrnent contained three counts, which, with the 
special verdict and all other facts, necessary to an understand- 
ing of the decision of this court, will be found in the opinion 
of Jnstice BYNUM. 

Upon the facts as found by the jury, his Honor, on the 
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trial below, order a verdict of " not guilty," to be entered for 
the defendants. 

From this judgment, Solicitor Harris for the State, appealed. 

Attorney General, Bargrove and Venabb, for the State. 
Young, for defendants. 

BYNUM, J .  The indictment coniains three connts, to-wit : 
T h e  first is for ariot ; the second for a common nuisance by the 
beating of drnms and the blowing of fifes, and shouting in the 
town of Oxford ; arid the third connt is for obstructing the 
streets of that town. The case is here, on appeal by the State 
from the judgment of tlie Superior Conrt on a special verdict. 
The  facts found by the jury are thesc : " Tllat the defendants 
and others assembled in the town of Oxford to celebrate the 
emancipation proclamation, and with two drums and fifes, 
tnarched up and down the streets for two or three hours. Some 
were monnted, but being told to dismount they got down and 
hitched their horses. When told b-y the mayor to desist, they 
at first refnsed, but being notified by the constable to stop, the 
defendant Hughes, with tlie procession, beating the drum, went 
to the Mayor's to make up a case to be tried before a magis- 
trate, to test the mayor's right to tbrbid the procession. There  
were no arms in the crowd eKcept sabres used by the officers. 
N o  violence in word or deed was offered to any citizen. Some 
of the citizens were disturbed by the noise of the drums, and 
some of the persons were drinking. The streets were ob- 
structed from time to time during thc interval, and one horse 
hitched in a lot, broke loose." 

1. First as to the count for a riot. This was not an nnlaw- 
ful assembly. But  an unlawful assembly, is a constituent and 
necessary part of the  offence of riot, and ninst precede the un-  
lawful acts which complete the offence. A riot is defined to 
be a tumultnous disturbance of the peace, by three or more 
persons assembling together of their own head, with intent 
mutually to assist each other against all who shall oppose thern, 
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and afterwards putting the  d e s i p  into execution in a terrific 
and violent manner. 1. IIawk. ch. 65, st 4, 5, S 3 Inst. 176. 
T h e  indictment for riot always avers t l ~ t  the defendants u n -  
lawfnlly assembled, and this averment must be prove3 on the  
trial, as well as the subseynent riotous acts of the deftxdants. 
T h e  defendants here, cannot be convicted of a riot, berause the  
verdict finds h c t s  from which the  Conrt can see that  the assem- 
bly was not nnlawfi~l, and because no violence in worcl or act, 
was doue or  ofcred,  and because the  daf'endants, so far fr01~1 
defying the  law, wllen their rights were questicmed, proceeded 
to  test them by tlre peaceable means of the  courts. S%ate v. 
Baldwin,  1 D. & B. 165. State v. ShZcup 1 Ired. 30. 

2. T h e  next cooilt is for bentirig the d r r ~ n ~ ,  blowing the fife 
and loud noises, creating a nuisance thereby. Beating the  
d rum and blowing the fib, d o  riot p S s e ,  constitilte a r1nis:lnce. 
T h e  verdict i i r~ds  that some of t l ~ c  citizens were distnrbecl by 
t h e  noise of the drums. W h a t  nutnber were disturbed, o r  how 
they were distnrbed by these martial sonnds, is not stated, nor 
is i~ on the other hand, tonnd how many were not so aifccted. 
Doubtless the younger and larger portion of t l ~ a t  cornmnnity, 
were not " distrlrbed" in the sense of injury or  snfFcrinp, and 
from t h e  natnre of music in general, we Innst assnlne t l ~ a t  the 
sound of druin and fife l ~ a d  an exccy t io~~a l  effcct npun t l ~ c  few 
wllo were disturbed, us i t  did upon  orre horse that ' a  broke 
loose." T o  render an act indictable as a nnisance, i t  is not 
s~&cient tlrat it should annoy ~ ~ r t i c ~ ~ l a r  persons otrly, but i t  
lnust be s q  inconvcuient and trou\)lcao~r~e as to arrlioy tlre 
whole commnnitg. S h t e  .o. Butlwin 1 U. & B. 1!)7. T o  
beat a drum is not a nrrmnce, to blow a fife is ~ ~ o t ,  neither is a 
procession through the streets, with the-e acco~r ,p~rr i~urnts ,  a 
crirne. 'Po constitute them s ~ ~ c h ,  the exceptional fiicts and cir- 
cotnstances whiell malie acts, o t l ~ e r w i ~ e  innocent, x crirne, 
must be sct forth p:wticulail,y, so that tlre Court c<in see that 
from their very n:itnre, if proved, they are a nuisalrce to the  
whole comrn unity. 

5. T h e  last count is for obstructing the  public streets of the  
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town. If the procession was lawfnl, and the obstruction ~ u c h  
only as is nsually incident to such assemblies, then the obstruc- 
tion was not an indictable ofence. Werc  the streets so blocked 
u p  as to hinder or prevent travel or business? Werc they 
obstructed longer than the occasion called for ? Was it acci- 
dental or done on purpose, and with a criminal in tent?  Upon 
these ingredients of crime, the finding of the jury is silent 
and wholly lacking in that certainty and precision, which are 
necessary to enable the Court to see certainly, that an indicta- 
ble ogence has bee11 committed. 

111 a popdar  government like ours, the laws allow great lati- 
tude to pnblic demonstrations, whether politioal, social or 
moral, and it reqnires but little reflection to forcsec, that if 
duel) acts as are here fonnd by the jury, are to be construed to 
be indictable, that the doctrine of riots and common nuisances, 
would be extended far beyond the limit8 heretofore circnm- 
scribing them, and wonld pnt an end to all pnl~lic celebrations, 
1 l o w e . t ~  innocent or commendable the purpose. No error. 

PER CURIAM. Judgment aarmed. 

ADDIE W. McAFEE v. ALLEN BETTIS. 

The acceptance of a homestead laid off in the lifetime of her husband, 
by a widow, is no bar to her right of dower in the other lands of her 
husband, outside of such homestead. 

PEARSON, C J : We are inclined to thc opinion that a wife has no power 
to bind herself by a covenant of warranty in  a deed which she executes 
only for thc purpose of relinquishing her claim to the homestead, and 
her contingent right of dower in the land covered by the homestead. 

( W a t t s  v Leggett, 66 N. C. Rep. 197, cited and distinguished from this) 

PETITION FOR DOWER, heard by Logan, J;, at Chambers, in 
CLEATELAND connty, upon an appeal from the Probate Court 
of said connty, 1st day of June, 1874. 
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From the case agreed, the following fi~cts, pertinent to the 
points raised for decision in this Conrt, appear: 

The petitioner mas married to TJ. M. McAfee, of Cleaveland 
county, in February, 1869, and continued under corerture until 
his death in September, 1873. During the covertnre, the hns- 
band was seized in fee of 940 acres of land, save and except so 
much thereof as had theretofore been allotted as dower to his 
mother. 

The defendant is in possession of said land, claiming title 
thereto nnder a sheriff' 's deed, of date, 8th April, 1872, and 
conveying the 940 acres above mentioned, and also nnder a 
deed from the said I;. M. McAfee aud wife, .Addie W., the 
petitioner, dated 11th April, 1872, for 142 acres, being the 
homestead of the said husband and wife, theretofore allotted to 
them according to law. As a sounter-claim to the petitioner's 
right to dower, the defendant claim $ damages, for a 
breach of warranty in this latter deed, and prays that j u d g  
ment may be rendered for the same and declared a lien on 
plaintiff's right. 

The plaintiff' demurred to the answer of the defendant, in- 
sisting: 1. That the sheriff's deed passed the land to Bettis, 
subject to her right of dower ; and 2. That in the homestead 
conveyed to him by her and her husband, she claimed no 
dower. 

The Judge of Probate overruled the demurrer, and adjudged 
against the plaintiff', dismissing her petition with costs, where- 
upon she appealed to the Judge of the 9th Judicial District. 
His Honor overruled the decision of the Judge of Probate, 
and ordered the writ of dower to issue to plaintiff' as prayed. 
From this judgment defendaut appealed. 

Smith & Stvong,, for appellant. 
Fowle and Hoke, for petitioner. 

PXAR~ON, C. J. The plaintiff claims dower in a tract of 
land containing about 940 acres, exclusive of the part assigned 
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to the mother of her husband for dower, arid exclusive of 142 
acres which had been assigned to her husband as a homestead. 
111 1872, the plaintitt'joined with her husband in a deed to the 
defendant for this 142 acres, their homestead. I n  1874, the 
&erifI, after a sale under execution, made a deed to the defend- 
ant for the 940 acres. 

The question presented by the case is this : I s  the plaintiff, 
who joined with her husband in a conveyance of the home- 
stead, entitled to dower in the land outside of the homestead 

outside of the dower of her husband's mother? 
Suppose a man dies, leaving a widow and owning no land 

except his hornestead. The widow has two emcurrent rights, 
her right to the homestead under the act 1868-'69, and her 
right to dower-the one being a third is merged in the other, 

includes the whole, on the principle "the greater in- 
cludes the h a . "  Suppose after having his homestead laid off, 
he had pnrclrased another tract of land -the widow clearly 
would be entitled to the hornestead and also to dower in the 
after purchased land. Why not? Her husband was seized of 
i t  dnrinq covertore, and there is no statute providing that if a 
widow takes the homestead she shall not also take dower in the 
lands which her husband may afterwards acquire by purchase 
or descent. 

Suppope at the time of having his homestead laid off the 
husband owns other land-why should not the widow, at his 
death, take the homestead, and also be entitled to dower in the 
land outside of the hornestead ? There is no statute providing 
that the acceptance of the homestead by the widow shall be a 
bar to her right of dower in the other lands of her husband. 
I n  our case, we treat the conveyance of the homestead by the 
husband and wife as having the same legal effect as if she had 
talien possession of the hornestead and then claimed dower in  
the land not included by it. 

Watts v. Leggett, 66 N. C. Rep. 197, was relied on to prove 
that the plaintiff having, in legal effect, accepted and enjoyed 
the homestead by joining her husband in selling it,cannot also 
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have dower. That case was the converse of the case under 
consideration, and is plainly distinguishable. In that, the 
homestead was not laid off in the life time of the husband, 
and the widow in the first instance had dower assigned in the 
whole, incIndjng " the dwclling house," &c., and then claimed 
to have the homestead laid off outside of the part assigned for 
dower. I t  is held she is not entitled to have dower assigned 
in the whole and then to have a homestead so laid ofY as not to 
interfere with the dower; for the reason that this would put 
her in a better situation than she would have been in had the 
homestead been laid off in the life titne of her husband. 

fhis, the homestead was laid off' in the life time of the  
I.lusband ar,d the widow snbmits to the loss of dower in the 142 
acres covered by the hornestead, and claims dower only i n  the 
tract outside of the hotnestead. So she does not ask " to be 
put in a better sitnation than she would have been in, had the 
homestead been laid off in the life time of her husband," but is 
content to forego her claim of dower in the part of the land 
including the dwelling house, &c., laid off for the homestead. 

T h e  connter-claim of the defendant has nothing to rest on. 
W e  are inclined to the opinion that a wife has no power to 
bind herself by a covenant ef warranty in  a deed which she 
executes only for the purpose of relinquishing her clairn to the  
hornestead and her contingent right of dower iu the land cov- 
ered by the homestead. Perhaps the more prudent course is 
for her, instead of executing the deed containing the covenant 
of warranty, to execute a separate deed a t  the same time, and 
as a part of the transaction, relinqaishing her right to the home- 
stead and to dower in th8 land covered by it. I-Iowever this 
may be, i n  our case there has been no breach of the warranty, 

No error. Judgment affirmed. This will be certified. 

PER CURTAM. Jadgrnen t affirmed. 



32 IN  THE SUPREME COURT. 

THOMPSON V. THOMPSON et al. 

ELIZABETH THOMPSON v ELIJAH THOMPSON and others. 

A mother, separated from her husband, is entitled to the custody of her 
infant child, in preference to the grandfather, into whose hands the 
child had been placed by the father soon after its birth. 

HAZEAS conrus, to obtain the cnstodg of an infant child, 
heard by his PIonor, Judge Logan, at Chambers, in POLK 
county, 17th September, 1873. 

The plaintiff, who is the mother of the child, filed her peti- 
tion for a writ of habeas corpus, which was granted, and the 
defendants directed to have the child before his Honor, &c. 

On the hearing, i t  appeared that in August, 1872, the plaintiff 
gave birth to an infant daughter, (the child in qucstion,) and 
was soon after attacked with *'pnerperal mania," which ren- 
dered her totally delirious for several weeks, only occasionally 
having lucid moments. While she was in this condition, her 
mother requested Mrs. William Thompson, the mother-in-law 
of the plaintiff', to take the child and take care of it, and that 
the mother of the plaintiff would take and nurse her. 

Dnring the sickness and delirium of the plaintiff, her hus- 
band, the defendant, Elijah, accused his wife to her mother of 
improper conduct, and threatened to throw her "out i n  the 
road," whereupon her mother took her to her house, where she 
has been ever since. She has recovered her mind and health, 
sufficient to work most of her time, though still feeble. 

The defendant, William Thonlpson, the father of Elijah, the 
husband, is a man of some means. Neither the father or 
mother of the child has much property. The maternal-grand- 
mother of the child, with whom its mother, the plaintiff 
lives, is a widow with a large family, mostly grown, and 
limited means. Soon after the child was born, the father, 
the defendant Elijah, left and went to Georgia, where he re- 
mained nine months. H e  hae since returned and is living 
with his father, the defendant William. 

His  Honor directed that the custody of the child should be 
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given to the grandfather, William Thompson. From this or- 
der, the $laintiff appealed. 

Shipp a% Baibg,  for appellant. 
No counsel ooni%a, in this Court. 

READE, J. I n  giving the custody of the child to the pa. 
ternal grandfather, his Honor was influenced no doubt by the 
consideration that he was the most proper person under the 
circumstances ; and me would affirm. his action if we were per- 
mitted to do sorbut the statute is express, that i t  shall be given 
either to the father or the mother. Bat. Rev. ch. 54, section 
39. There was formerly a statute which gave discretion to 
commit the custody to other fit person, but that hae been re- 
pealed. 

We declare that there is error in  the order giving the cus- 
tody of the child to the grandfather ; and that as the case now 
stands the mother, the petitioner, is entitled to the custody. 
The cause will be sent down to the Superior Court of Polk 
county, that proper orders may be made. The cost will be 
paid by William Thompson. 

There is error. The cause is remanded to Polk Superior 
Court, and this opinion certified. 

PER CURIAM. Order reversed. 
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WILLIAM 13. SIRES v. COKIIISSIONERS OF BLADEN COUNTY, 

Where A was elected Sheriff of B county in August, 1874, and tendered 
to the Board of County Commissioners of snid county a bond in the 
sum of $10,000, conditioned for the faithful execntion of process, &c., 
which bond was accepted by said Board, and then tendered two bondo 
of $10,000 each, justified in the amount of $13,000 each, one for the 
collection of the county taxes, &c., and the other for the collection of 
the State taxes &c., which last two bonds were refused by the Board, 
who also refused to qualify him as Sheriff, but appointed anotherper- 
son: Held, that A was entitled to a Mandamus, to compel the County 
Commissioners to receive his bonds and qualify him as Sheriff of said 
county. 

Chapter 106, of Battle's Revisal, differs materially from chap. 105 of t h e  
Rev. Code; and as it does not appear that, that chapter in B~tt le 's  Re- 
visd was ever regularly enacted by the Genera1 AssemMy according to 
the provisions of the Constitution, chap, 105, sec. 13, Rev. Code, ie 
still law, 

(State v. Cunningham, at this term, cited and approved.) 

MANDAMUS, heard before HeRay ,  J;, at Chambers, October 
22d, 1874. 

This was an action to compel the defendants, the Cornmis- 
sioners of BLADEN connty, to allow the plahtiff to qualify a8 
8heriff of said county. 

T h e  plaintiff was elected sheriff of said county on t l ~ c  6 th  of 
Angast, 1874, and tendered to the defendants the bond o~na l ly  
known as the " Process bond,'' with good and snfficient sure- 
ties, justified according to law. This bond was approved by 
the defendants and accepted, and they then required the other 
bonds before he slioald qualify. A t  an adjourned rrieeting of 
the Board, to which time the further consideration of the plain- 
tifi's qualification as sheriff was postponed, the plair~tiff c~flcred 
two other bonds: one conditioned for the collection, Bc., of 
the county, school, special and poor tax, for the sum of ten 
thousand dollars, and justified to the full valne of thirteen 
thousand dollars ; another conditioned for the collection, &c., 
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of the State taxes, for ten thonsand dollars, and justified to the 
full value of thirteen thousand dollars. 

The  plaintiff insisted that he had cornplied with all the re- 
quirerneuts of the law, and that he should be allowed to qualify 
and enter upon the discharge of his official duties. 

The  defendants insisted that tile two last bonds were not in 
accordance with the reqnircrrients of the law, not being for 
double the amount of State and county taxes. 

The  plaintiff farther insisted that he, having been re-elected 
sheriff, arid having collected the taxes for the present year, viz., 
1874, under the bond given by him in 1873, was entitled to, 
and should be allowed, to qualify as sheriff, because the Board 
had already approved and accepted his bond for ten thousand 
dollars, known as the process bond, and that the existing law 
did not require his bond fur the collection of taxes to be more 
than ten thousand dollars each. 

T h e  defendants farther insisted that the office of sherift 
could not be divided from that of tax collector, and therenpon 
deslared the office of sheriff vacant, and proceeded to appoint 
one William J. Sntton sheriff, who gave bond and qualified. 

T h e  plaintiff prayed judgment: 
1. That writs of mandamus might issue to the defendants, 

requiring them to allow the plaintiff to qualify, as s her iff of 
Bladen county, upon his giving bond justified according to 
law, aniounting in the aggregate to thirty thousand dollars : 
One for the execution of process, one for the collection of 
county tax, and one for the collection of State tax, each condi- 
tioned for the payment ~f ten thousand dollars. 

2. I f  the Court should be of the opinion that the plaintiff 
was not entitled to the relief above prayed, that the defendants 
might be required to divide the office of sheriff from that of 
tax collector, and allow the plaintiff to qualify as sheriff under 
the  bond for teu thonsand dollars, accopted and approved by 
the defendants. 

T h e  Court refused to grant the writs, and gave judgment 
against the plaintiff for cost, whereupon he appealed. 
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TV. N c L .  ~WcIi'ay and N. A. Stendman, for appellant. 
rhos. 11. Sutton, contra. 

RODMAN, J. By the Revised Code, chap. 105, sec. 13, every 
sheriff was required to execute three bonds, each in the penalty 
of $10,000 : one conditioned for the collection and payment of 
the county and poor taxes ; one, for the collection and pay- 
nlent of the State taxes ; and one for the proper execcltior~ of 
process, &c. 

By the act of 1868, chap. 1, sec. 2, it is enacted that sheriffs 
shall execute three several bonds? with conditions similar to 
those above expressed. Those conditioned for the collection of' 
the county and poor taxes, and of the State taxes, shall he for 
twice the amonnt of such taxes respectively for the preceding 
year. And the act continues : " l ' r o ~ i d e d  ftwther, That 
mither of the aforesaid bonds shall exceed the amount of such 
bonds as rep ired  6y existing luw." 

This act further enacts that the penalty of the bond condi- 
tioned fur the execntinn of process, shall be $5,000. 

I n  the compilation known as Battle's Revisal, chap. 106, 
see. 8, the law is represented as being, that sherifts shall exe- 
cnte three several boads, viz: one for the collection, &c., of 
the county taxes ; one for the collection, kc.,  of the State taxes ; 
and one for the execation of process, &c. ; that the penalty of 
the two first of said bonds shall be a snm double the a~nonnt  of 
taxes to be secured by them respectively; and the penalty of 
the third bond shall be $10,000. For this law the cotnpiler 
refers to the section of the Revised Code above cited. But it 
will be seen on comparison, that it materially varies from that 
act, as i t  also does from the act of 1868. W e  know of no acts 
of Assembly, which either separately or in combination, state 
the law as it is stated in Battle's Revisal. In  the case of the 
State v. Cunningham, decided a t  this term, this Court felt 
bound to hold, for the reasons stated in our opinion in  that 
case, that where an act of Assembly was omitted from Battle's 
Revisal, i t  was not thereby repealed. For the same reasons, 
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where the language of existing acts of A s s e ~ n b l ~  is changed in 
that book, no force can be allowed to the chauge. I t  does not 
appear that the chapter in qncstion, concerning shcrifis, was 
ever read i n  the General Assembly, or adopted by that body 
as an act, in the manner prescr-ibed by the Cunstitution. No  
certified copy of it is to be found in the ofice of the Secretary 
of State, which 1s the prescribed depository of all authentic 
legislation. 

We think that when the plaintiff tendered to the defendants 
bonds conditioned as required by law, and in the penalty of 
$10,000 each, he codorrned to r h e  law, and there being no 
other objection, was entitled to qualify as sheriff: 

PER CURIAX. Judgment below reversed, and j udgrncn t for 
plain tiff. 

R. J. HOLMES w. JOSEPH MARSHALL. 

The provision of the law,. which requires the certificate of probate, made 
by the Probate Judge of a county other than that in which the instru- 
ment is to be registered, to be passed on by the Probate Judge of the 
latter, is only directory, and a registration, upon a probate, which has 
not been so passed upon, is valid 

(Brooksv. Radcl<B; 11 Ired., 321; Woodley v. Gilliam, 66 N. C. Rep, 
649 ; State v. Bobbins, 6 Ired., 23 ; Latham v. Bowen, 7 Jones, 337 ; 
Starke v. Ethericlge, 71 N. C. Rep. 240; Jones v. Rufin, 3 Dev. 404, 
cited and approved.) 

CIVIL ACTION, for damages, tried before Buxto?~ ,  J., at Fall 
Term, 1374, STANLY Superior Court. 

All the facts necessary to an utiderstanding of tke case are 
set out in the opinion of the Conrt. 

HcCorkle and W. J: Montgomery, for appellant. 
Bailey and S. S: Pemberton, contra. 
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RODMAN, J. On 6th Julg ,  1871, certairl persons conveyed 
to the  plaintiff certain goods, the conve~sion of which by the  
defendant is the sub,ject of the coinplaint, by a deol  in trust to 
secure certain debts, owing by the grautora, to the  plaintiff. 
T h e  grantors, at  the time of lilakir~g the deed, resided in 
Stanly connty, and the goods were then in that coarrty. The 
deed was proved in due  form befvre the Probate Jndge  of 
Rowan connty, who certified thereto under his official ~ e a l ,  and 
was registered by the Register of Stiinly county, on 5th of 
April, 1872, on said certificate, which had not been presented 
to, or  passed on by, the  Probate  J u d g e  of eaid county of 
Stanly. The  defendant was sheriff of Stanly county, and by 
virtue of execations against the grantors i n  the deed, seized 
and sold the g o d s ,  which is the  conversion complained of. 

T h e  Judge,  before whom the  case was tried, held, in egect, 
that  the deed was invalid against the creditors of the grantors, 
for want of an authorized registration. The qnestion is, 
whether the Registor of Stanly connty was justified in regis- 
tering the  deed upon the certificate of probate and $ut from 
the Probate Judge  of Rowan county, or does the law reqnire 
that  the deed with the certificate of probate, shorlld have been 
presented to, and passed on, by the  Probate Judge of Stanly 
county, and a $at for registration made by hiin, before i t  could 
be lawfully registered. 

T h e  defendant admits that  the deed was lawfully proved 
before the Probate Judge  of Rowan, and we co~~ce ive  that to 
be so, under the act of 1868-'69, chap. 277, see. 15, which 
expressly enacts that any i l~s t rumeot ,  requiring registration, 
"mus t  be offered for probate before the  Jndge of Probttte of 
any county of th s State." 

H e  contends, however, that althongh it was lawfully proved, 
yet if there was no authorized $at fur i t4  registration, the 
registration woold be a r~all i tg ; and that cunseynently the 
registration is void for all purposes. T h e  q~iestion ir! an im- 
portant one in practice. 

I. H o w  is it aff'ected by statute? W e  have nlade a careful 



J.ANUARY TERM, 1875. 39 

examination of the numerous, and somewhat obscure, original 
acts, which are compiled together as if they were but one act, 
in chap. 35, of Battle's Revisal. 

It would be of little use to present here an abstract of those 
acts, with remarks on their provisions. We  think that any 
who will repeat the process, will find that the following are 
the results: 

1. The Probate Judge of Rowan had jurisdiction to take 
pro6ate of the deed in  question. Act of 1868-'69, chap. 277, 
see. 15, (Bat. liev. ch. 35, sec. 2,) amending C]. C. P., see. 439. 

2. There is no act of Assembly mpressly authorizing the 
Probate Judge of Rowan to make a ,fiat for the registration 
of a deed or other instrument in Stanly connty, or expressiy 
authorizing the Eegister of Stanlg to register a deed, &c., on 
snch probate. 

3. There is no act which expressly requires a deed in trust 
or mortgage of personal property (as the deed here is) proved 
before the Probate Jndpe of Rowan, to be presented to, and 
passed on, by the Probate Judge of Stanly, before or in or- 
der to its registration. 

4. There are acts which require that when the probate of 
deeds, &c., of certain classes, is taken before a Probate Judge, 
other than that of the county in which the deed is required to 
be registered, the certificate of probate shall be presented to, 
and passed on, by the Probate Judge of the latter county, who 
shall make an order on which it shall be registered. 

Tlie acts, by their terms, are confined to deeds for land, 
deeds frotn married wornen, and deeds proved under a com- 
mission. I t  might seem from section 22, of Battle's Revisal, 
that they had a more extensive effect. Bnt this section is com- 
piled from &ap. 185, of the act of 31869-'70, whicli relates 
only to  deeds of uon-residents proved under a cornmission, and 
its location in a compilatiou cannot alter its original meaning. 

11. We prefer, however, not to put our decision of this case 
on the narrow ground, that i t  is perhaps the solitary exception 
$0 the general legislation for the registlation of instruments. 
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A~suming  that the provision which applies, in most cases, 
applies to this also, the question is presented wllether the pro- 
vision is imperative, or rnerely directory. Not whether i t  
ought to be observed,-for every expression of the legislative 
will ought to be observed,-but whether its obeervar~ce is so 
essential a part of the legislative policy, that its non-observ- 
ance will invalidate the registration ? This legislation is so 
recent that there is no authority either way, arid the question 
must be answered on general principles, and a comparison of 
analogous cases. 

The distinction between imperative statutes, and those which 
in whole, or in part, are direct0r.y ~nerely, has long been estab- 
lished, and is familiar. Sedgwick Stat. and Const. Law, 368, 
where numerous examples are given. Probably it  is itnpos- 
sible to frame an universal rule to distirlgnish one class of pro- 
visions from the other, acd we shall not hazard the attempt. 
Bnt perhaps it  may be said sufficiently for the present pur- 
pose, that, when the act, directed to be done, is necessary to  
acco~nplisll the apparent object of the legislation, i t  ia essen- 
tial ; but if the ~ l10 l e  object can be accomplisl~ed, even if the 
act directed, be not done, then the provision requiring it, is 
directory, merely, and it  will not be permitted that the main 
object shall be defeated by an ornission of any collateral and 
nnessential form. 

Thus if a sheriff fails to advertise a sale under execution, as 
by law he is reqnired to do ;  the sale is nevertheless valid. 
O&y v. Miale, 3 Mur. 250 ; Brooks v. Rcadclqf, 11 Ire., 321 ; 
WoodZy v. GiZlium, 66 N. C. 619. A minister or justice is 

forbidden to marry a conple without a license having been first 
procured ; nevertheless the marriage if perfbrured, is nat void. 
State v. Robins, 6 Ire., 23. Lord Mausfield indicstea this rule 
in &.x. v. Loxdale, 1 Burr. 447. 

The object of the registration of deeds, &c., is evidently t.o 
notify the public of their existence. (See Latham v. Bowen, 7 
Jones, 341.) If that be the sole object, why may they not be 
reglter& upon presentation to the Itegister by any party, 
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without any probate at a l l?  We conceive the reaeon to be 
this. If no probate by oath were required, it would probably 
happen that many fdse and unreal deeds, &c., would be regis- 
tered, and the public would have no probable ground to be- 
lieve in the genuineness of any of them. The probate of a 
deed is always ax par.te : i t  is not conclusive : it need not be 
registered with the deed: Starke v. Elhmidye, 71 F. C'., 240. 
I t  may be ~ n a d e  by an incompetent witness, and yet the regis- 
tration will be valid : Jones v. Ru$in, 3 Dev. 404. NoKim- 
non v. McZean, 2 D. & B. 79. Starke v. &heridge ubi 
supra. The  registration of a deed has no  concllasive force 
except as a notice. 

Every apparent object of tllc laws requiring registration, 
can be accolrlplishcd by a registration upon a probate before 
any officer competenh to take probate. 

The law authorizes every Probate Judge in the State to take 
probate of any deed. I t  says that his certificate of probate 
shall be passed on by the Probate Judge of the county in 
which the deed is required to be registered before its registra- 
tion. Bat  it does not say that the registration shall be void un- 
less it is so passed on. I t  s e e m  to be estahlished, that in general, 
an aflir~native statute is merely directory. B e g  v. Inhabitants 
of Birmingham, 8 B. & C. 29-35 (3 0. L. R.) Cole v. Green 
6 Man. & Granger, 872. (4 6 E 0. L. R.) Sedgwick, 370, 

h o  reason occurs to us, why the Probate Judge of Rowan, 
being by statnte competent to pass on the sufficiency of the 
probate of all deeds required to be registered in his own county, 
should not be equally cornpetent to pass on the suEciency of 
the probate of those to be registered in other counties. 

I t  would seem that a power to take probate, naturally carries 
with it as an incident, a power to order registration. By an act 
of Absembly before the Revised Statutes, and which [nay b e  
found in the Revised Code, chap. 37, sec. 2, Judges of the 911- 
preine and Superior Courts were authorized to take probate of 
deeds. I t  is well known, that the invariable practice was, to  
add to the certificate of probate a $at for registration, which 
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was obeyed by the Register of any county in which the deed 
was offered for registration, withont having been passed on by 
the Clerk of the County Court, who was the general prubate 
officer of the county. Many estates rest on registrations of 
this sort, and they were never questioned. But they could 
only have Lee? valid on the idea above stated, that the power 
to order registration was an incident to the power to take pro- 
bate. W e  cannot think that the legislature intended to change 
this settled practice by indirection ; by a ~ i m p l e  afiruiative 
statute directing an additional ceremony. If it had intended 
to make every registration void, except on the $at of the 
Prvbatc Judge of the county of registration, it would have 
said so plainly. 

There  are other reasons apainet construing this provision of 
the registration acts rigidly, according to their literal import. 
They seem to concider the probate of a deed as at] adjudica- 
tion of its due execution. I t  is almost certain that tbe legisla- 
ture never intended this with its consequences. If an adjudi- 
cation at all, it wonld be in rern, arid conclusive on all the 
world, wl~ich could never have been intended. 

We conclude tht~t  the provision requiring the certificate of 
probate by the Probate Jndge of a county other than that of 
registration, to be passed on by the Probate Judge of' tho 

.count,y of registration, is directory, and that a registration upon 
a probate which has not been so passed on, is not void. 

PEE CURIAM. Judgment reversed, and venire de novo. 
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S n r ~ ~ u s  et al. Guard. v. LAWRENCE Col. of MARGARET W. DAVIS. 

WILLIAM M. SHIELDS and others by their Guardian a. JOHN T. 
LAWRENCE, collector of MARGARET W DAVIS. 

Where, in  an action to recover damages in  the nature of waste the de- 
fendant, a tenant for life, dies pencling such action, it  is not error i n  the 
Court below, to  allow the personal representative of such defendant 
to  be made a party. Further, the Court may in its discretion, allow 
the plaintiff to  amend his complaint, and declare for acxual damages. 

No action shall ahate by the death of a party, if the cause of action sur- 
vive or continue. 

(Butne?. v .  liehln, 6 .Jones, 60 ; Ripley v .  Miller, 11 Ired. 247 ; Collier v. 
Arrir~gton, Phill. 356; Peebles v. N. C. Railroad Co., 63 N. C. Rep. 
238; S7~nler v. Millsaps, 71 N C. Rep 297 cited and approved ; and 
Bi.own v. Blick, 3 Murp, 511, cited and distinguished from this.) 

CIVIL ACTION for damages, tried bcfure Ilenry, J., at Decem- 
ber (Special) Tern], 1874, HALIFAX Superior Court. 

Thiv was an action, in the natnre of an action for waste, 
commenced by the plaintiffs against the testator of the de- 
fendants. 

I t  is unnecessary to state the alleged acts of waste, as they 
are not necessary to an uuderstanding of the case as decided in 
this Court. 

The action was commenced at Spring Term, 1871, and the 
original defendiiut, Margaret W. Davis, died in the r i~or~th of 
May, 1873, and at the June  Term of the Court, John P. LRW- 
rence was appointed her collector. At the Spring Temi, 1873, 
the death of Margaret W. Davis was suggested on tlre record, 
and it was ordered that citation issue to make her personal 
representative a party to the suit. 

T h e  present defendant appeared i n  obedience to mid citation 
and entered the following plea, to wit : That Ire insists that 
said action abated by the death of the defendant, Xfargaret 
Davis, arid in law cannot thrtl~er be prosecuted. 

T h e  case came on to be lleard arid hi* ILTooor, upon motion, 
allowed the plainties to amend their complaint by decliwir~g for 
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SHIELDS et al. Guard. v. LAWRENOE Col. of MARQAEET W .  DAVIS. 

actual damages only. The defendant insisted that the Court 
should adjudge that the action was abated. The Court refused 
so to rule, and the defendant appealed. 

ddoore CB Gatling aud Clark & Mwllen, for appellant. 
T. N. Bill, Batchelor and Conigland, contra. 

SETTLE, J. This ia an action brought under the provisiona 
of the C. C. P., section 383, ei! sep., by a remainderman against 
the tenant for life, in which the plaintiffs demand : 

1. A forfeiture of the estate of the defendant; 
2. Damages for the waste committed. 
During the pendency of the action, the tenant for life died, 

and her personal representative baving been brought i n  by 
citation, entered the following plea, to wit: " H e  insists that 
the said action abated by the death of the defendant, Margaret 
W. Davis, and in law cannot be farther prosecuted." 

The plaintias moved for and obtained leave of the Court to 
nmend their complaint by declaring for actual damages only. 

The defendant resisted this motion, contending that there 
was but one course open to the Court, and that was to enter a 
judgment that the action had abated. The Court ruled other- 
wise, a ~ d  the defendant appealed. 

We  do not see that any amendment of the complaint was 
necessary to the u~aiotenance of the action, bnt certainly the 
amendment which was made did not in any manner prejridice 
the right of the defendant. 

An action for wrongs in the nature of waste is not necessa- 
rily an action " fim penalties," or " for danlagee merely vindic- 
tive;" on the contrary, the action is generally ueed to recover 
actual and sobstarrtial damages. And that an action survives 
when such is its purpose, either to or against the personal rep- 
rcselltative, is too well eetablished by the decisions of this Court 
to require a further discussion of the subject. Butner  v. 
Kehlr~, 6 Jones, 60 ; R @ l q  v. Niller, 11 Ired., 247 ; Collier 
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v. Arrifigton, Phil. 356 ; Yeebles v. I?. 0. h?. R. Co., 63 N. C. 
Rep., 238 ; S'hccler v. iMillsups, 71 N. C. Rep., 21 7. 

The  defendant's counsel relied upon the authority of B?aown. 
v. Blich, 3 Murph, 511, to show that the action of waste, being 
founded on a highly penal statute, did not survive. I n  that 
case the Court held that as the acts of 1799 and 1805 enume- 
rated certain actions which should survive and omitted to name 
the action of waste, it necessarily abated, nuder the operation 
of the maxim, expessio unius  exclusio alte?-ius. But that de- 
cision, turning as it did upon the form of the action, can have 
no application to the case at  bar, for the old techr~icd action of 
waste is now abolished, and wrongs heretofore remediable by 
actions of waste, are subjects of action as other wrong.  Bat. 
Rev., chap. 17, sec. 383, et seq. 

And no action shall abate by the death of a party if the  
cause of action survive or continue. I n  case of death, except 
in suits for penalties and for dalnnges merely vindictive, the  
Court, on motion, rnay allow the action to be continued by or 
against the personal representative of the deceased. Bat. Rev., 
chap. 17, sec. 64 ; also chap. 45, secs. 113 and 114. Our con- 
clusion is, that this action does survive as to actual damages, 
but not as to vindictive damages. 

T h e  judgment of the Superior Court is affirmed. Let t h i ~  
be certified, &c. 

PEE CURIAM. Judgment affirmed. 
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- 
SIMONTON V .  BROWN and wife. - 

R. F SIMONTON v. A. 8. BROWN and wife, 

A deed, void at the time of its execution, cannot be made valid a n d  
effective, by any amendment to  the original proceedings under which 
such deed was executed. 

Where land, devised to a husband, had, after his death, been assigned 
t o  his widow for dower in 1864, and the same had been sold under an 
order of Court in  1872, in  a petition to  sell the lands of the testator, 
who hail devised said lands to  pay his, the said testator's debt, to  
which petition the widow was not made a party: Held, that the sale 
was void as to her, and that no subsequent amendment, by which she 
was made a party, could make the sale valid, or effect her right to 
dower. 

This was s CIVIL aanoa, in the nature of ejectment, to re- 
cover a certain tract'of land and damages, tried at the Fall 
Term, 1874, of ALEXANDER Superior Court, being removed 

/ thereto, upon affidavit of defendants: from the Superior Court 
of Iredell cou~~ty ,  before Mitchelt, J., npon the following facts, 
certified to this Conrt by his Honor. 

One J. S. Bgers died in February, 1863, leaving a last will 
and testament, in which he disposed of all his real and personal 
estate, and named his two sons, Washington and Angustas 
Byers, as his executors. At May Term, 1863, of the Uo~lrt of 
Pleas, &c., of Iredell county, the said will was proved, and 
Washington alone qualified as executor thereof, taking charge 
of the estate soon thereafter, and assenting to the several lega- 
cies therein deviscd and bequeathed. 

Angustus Byers entered into the posses~ion of the lands de- 
vised to him, some 1,174 acres, and in May, 1874, died intes- 
tate, leaving no children nor lineal descendants; but leaving 
brothers and sisters and the children of tt deceased sister, as! 
his heirs at law, and the ,feme defendant in this action, hie 
widow. At May Term, 1864, of said County Uourt of Iredell 
county, the feme defendant, then widow of said intestate, An- 
gustus Bgers, filed her petition for dower, and the lands, the 
eubjcat of this present controversy, were regularly assigned to 
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her, by a decree of the Superior Conrt of said county, into 
which her petition had been carried. The defenjant, A. G. 
Brown, her husband, during the pendet~cy of her petition for 
dower, and herself having married, was made a party to that 
proceeding. 

Washington Byers, at the time he qualified as executor, en- 
tered into bond in the penal sum of $50,000 for the faithful 
discharge of the duties of his office, Bc., with one Kerr and A. 
S. Atwell, as his sureties, and continued as said executor until 
December, 1869, when he was removed from said office by the 
Probate Conrt of Iredell county; and in 1870, one C. A. Carl- 
ton was appointed administrator, de bonis non, cum lastamento 
unnexo of said J. 5. Byers' estate. Carlton, the administrator, 
in February, 1870, filed a petition in the Superior Court of 
Iredell connty, praying that all the lands belonging to the es- 
tate of the said testator, J. 8. Byers, including the land in con- 
troversy, ehould be sold for assets. In  this petition, the heirs 
at law of the said testator were made parties defendant; but 
thc preEe t defendants, A. S. Brown and his wife, were not 
made parties thereto. 

The administrator obtained an order to sell a part of the 
lands devised in said will of J. S. Byers, including that c l ahed  
by the ,feme dcf'endant as her dower; and it is stated in said 
order, by way of description, that the Jeme defendant claimed 
this land as her dower. On the 5th day of August, 1872, the 
land was sold by the said administrator, and the plaintiff be- 
Came the pnrcha~er thereof, at the price of 82,000, which sale 
was duly confirmed at Fall Term, 1872, of said Court. The 
plaintiff, being at the time cashier of the Bank of Statesville, 
paid for the land with :I certified check, and the administrator 
made him title. 

On the trial, several issues were tendered by both plaintiff 
and defendant, most of which, relating to the sale of the land 
for assets, and the devastavit committed by Washington Byers, 
and the settlement of J. S. Byers' estate, are not pertinent to 
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any point decided in this Court, and are consequently omitted 
from this statement. 

His Honor, being of opinion, that as against the creditors of 
J. S. Byers, the feme defendant was uot entitled to dower; 
and npon the facts fonnd by tho jury, gave judgment for the 
plaintiff. The connscl for defendant moved for judgment, non 
obstante seredicte, which being refosed, they appealed. 

Fzcrches and Bailey, for appellants. 
Eolk & Arm&ld and Scott & Caldwell, contra. 

PEARSON, 0. J. The land, in controversy, had been assigned 
to the fenbe defendant, for her dower, as the widow of A~igustus 
Byers. The order to sell the land was made in a proceeding, 
to which she was not made a party. I t  follows that, as to her, 
the order and the sale and deed made to plaintiff in pursuance 
thereof, were all void aud of no legal effect. The question 
is, did the amendment by which she mas afterwards made a 
party, and the allegation of the insolvency of the enreties on 
the administration bond was added, give efrect to the deed 1 
There is no principle of law or equity, by which a deed, void 
at the time of its execution, can be made valid and have effect, 
by an amendment in the original proceeding. This is too 
plain for discussion. 

After the necessary amendments were made in the proceed- 
ing, Car220n v. Bys?~?, the proper order was to direct a re-sale 
of the land. The equity of the plaintiff to be allowed the 
amount, paid by him as a purchaser under the first order of 
eale, would havo come on for further directions, upon the r e  
port of sale, and for distribution and application of the fund. 

This is an action to recover land. Upon what principle of 
orderly procedure this action could be mixed np and confounded 
with a procecding to sell land and make assets, the Court ie 
not able to comprehend. 

There is error. Judgment reversed. This will be certified. 

PEE ~ R I A M .  Judgment revereed. 
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GEORGE W. LOGAN v JOHN H. WILKINB. 

Where a plaintiff in an attachment recovered judgment against the de- 
fendant therein, for the amount of his debt, and at the same term, a 
judgment waB rendered on the replevy bond of the defendant, which 
was subsequently stricken out: Held, that striking out the 
judgment on the replevy bond, did not disturb or vacate the first 
judgment against the defendant in the attachment 

ATTACHMENT, tried before Watts, J., at the Fall Term, 1874, 
of HENDERSON Superior Court, having been removed thereto, 
upon afidavit, from the county of Rutherford. 

The plaintiff on the 4th December, 1867, sued out of the 
Superior Court of Rutherford couuty, an attachment againet 
the defendant, which was duly levied 011 both real and personal 
property. The suit was afterwards removed to Henderson SU- 
perior Court. The defendant at a subsequent term, appeared 
and gave a replevy bond, which being accepted by the Court, 
he was allowed to plead. 

At Fall Term, 1870, of Henderson Superior Court, the 
recovered jndgment against the defendant for 

$2,809.65 with interest and costs; and at the same term, on 
motion, judgment was rendered on the replevy bond in favor 
of the plaintiff, for $5,000, to be discharged upon the payment 
of the said $2,809.65, &c. From this latter judgme~t, the 
sureties on the replevy bond, appealed to the Supreme Court. 
During the same term, however, the judgment on the bond 
being stricken out, the appeal was not prosecuted. 

On the trial in the court below, it was insisted by the &fen- 
dant, that the order of the court at Fall Term, 1870, striking 
out the jndgment against the sureties on the replevy bond, 
had the effect of striking out the first judgment against the 
defendant in the attachment. His Honor was of opinion, that 

4 
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the order had no sueh effect. F ~ o m  this ruling, the defendant 
appea1,ed. 

Shipp & Bailey, for defendant. 
Smith & Btrong, Bargrove, J. LI, Barrdmon, and J.  0. L 

Burris, contra. 

READE, J. We agree with his Honor that the striking out 
the judgment against the defendants upon the replevy bond, 
did not have the eEect to disturb the judgment which had 
been rendered against the principal debtor Wilkins, for the 
debt. And that being the only matter appealed from, the 
jlldgment must be affirmed. 

There is no error. 
PER CVRLAM. Judgment affirmed. 

3. L, and L. L KITCHEN v W. C TROY. 

Where there are no facts found and the pleadinp and affidavits are con- 
flicting, the case will be remanded, to the end, that the facts may be 
found by the Cou& below, or by a jary upon proper iaaae~ submitted 
to them. 

CIVIL ACTION, and prayer for an Injunction, beard before 
Watts, J., at Chambers, at the June Term, 1874, of WAKE 

Superior Coart. 
After notice, the defendant moved to vacate the Injunction, 

panted  upon application of the plaintiffs, wheu the summons 
issued. Hig Honor refnsed to vaeate the In.jnnction, and the 
defendant appealed. 

As the caBe is remanded for the facts to be found, it is un- 
necessary at this stage of the proceedings, to state the facts ap- 
prent ly  admitted in the complaint and answer. 

Fu12er & Ashe, for appellant. 
Jones d3 Jmes, and 8miilxy d3 88roong, contra. 



JANUARY TERM, 1875. 51 

PEARSON, C. J. The facts are not found, and taking the 
complaint and the answer as affidavits, in connection with the 
other affidavits filed, there is so mnch conflict that this Court 
is nut competent to decide the " ques~ions of fact " as distin- 
guished from " issues of fact." 

The case is, therefore, remanded to the end that the facts 
may be found by the Court, or u p o ~ ~  issues submitted to a jury. 

Mr. Ashe moved to dismiss the action on the ground that 
the complaint does not allege facts su€licient to entitle the 
plaintiffs to the relief denmnded, that is, a rescission of the 
secmd mortgage. I t  may be, that the facts alleged will not 
entitle the plaintif% to have the second rnortage rescinded; but 
the plaintiffs allege that the second mortgage was executed 
with the nnderstandine; that the first mortgage and the gold 
watch was to be surreudered as a condition precedent. If 
such be the fact, the plaintifls have an equity to enjoin a sale 
under the second mortgage, until the defendant has purged 
himself of the imputed fraud and breach of faith by surren- 
dering the first mortgage arld watch, and paying by way of com- 
pensation, the damages snflered by the plaintiffs, by reason of 
not being able to dispose of the land and watch, which, in 
breach of the agreement, the defendant has fraudulently, as is 
alleged, failed to surrender. 

This will be certified. 

Case remanded. 
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- 
Ross v. JONEB. 

J. P. H. RUSS v. ELIZA JONES, Exec'x. of LEROY JONES. 

A testator, after leaving certain personal property to  his widow, devises 
to her his lands in  the following words: "also my land and stock of 
all kind, that I am in possession of, also all my other property," kc.  
I also empower my wife to give to  my daughter E. and to W. (his 
son,) any of said property herein mentioned at any time, or from time 
to time, as said wife may think proper: Held, that the widow had 
only a life estate in  the land, and that she had no power to convey the 
same by deed or otherwise to  any person whatsoever, except her chil- 
dren named. 

(Young v. Young, 68 N. 0. Rep. 309, cited and approved.) 

CREDITOR'S BILL, heard by his Honor, Judge Touryee, a t  a 
Special (Januaryj Term, 1874, of the Superior Court of WAKE 
county. 

The plaintiff in behalf of himself and all others, the credi- 
tors of Leroy Jones, deceased, brings this action to subject 
certain lands to the payment of their debte. 

Leroy Jones, the teatator of defendant, died in 1864. His 
will was duly proved and the defendant, his wife, qualified as 
executrix, and took into her possession all his personal estate. 
This being insuficient to pay his debts, his creditors insisted 
on a sale of the real property in his possession at his death, 
including the tract of land upon which he resided. The de- 
fendant refused to institute proceedings to sell the land, claim- 
ing the same as her individual estate, and denying that i t  be- 
longed to her hnsband, her testator. 

The land formerly belonged to Solomon Bledsoe, who was 
the father of the defendant, and who at his death in  1840, 
devised the same with other lands to his widow, Mary Bledsoe, 
a8 follows : 

I bequeath to my beloved wife, Mary Bledsoe, all my prop- 
erty not given away, after all my juat debts are paid, all my 
negroes, to wit: Will," &c., "also all my other property, 
household and kitchen furniture, plautation tools, kc. I also 
empower my wife to give to my daughter Elizs H. Jonee," 
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(the defendant,) " and William 0. Bledsoe, any of said property 
herein mentioned, at any time, or from time to time, as said 
wife may think proper." 

On the 29th JLIIY, 1844, the widow, Polly, conveyed the 
tract of land, now the snbject of this controversy, by deed, in 
fee, to the said Leroy Jones, testator of defendant, who entered 
into possession of the same, and continued to occupy it, claim- 
ing title under said deed, until his death in 1864. The  widow, 
Polly, lived with Jones for some four years before his death ; 
and he and her son William gave her money from time to 
time as her necessities required. The  inducement to make 
this deed to Jones was to enable him to vote in the Senate, 
which at  that time required a certain quantity of land to enable 
him to do. 

Polly Eledsoe, the widow of Solomon, died in 1861, leaving 
a will, in which she devised the land now sought to be sold, to 
the defendant, her daughter. 

The  plaintiff insists, that Leroy Jones was seized in fee of 
the said land, under the deed of the widow of Solomon Bled- 
soe, and that the same is liable to l ~ e  sold, with his other real 
property, to pay his debts. 

The  defendant claims that the land belongs to her: alleging, 
lst ,  that the deed to her hnsband, Jones? was void, as the 
widow Polly, her mother, had no power to make a deed ; 2d, 
that it was void or ineffectual to convey said land, because of 
the uncertainty of the description contained therein ; 3d, that 
the said widow of Solomon Eledsoe, having by her will, given 
to her, the defendant, personal property, which, jure maritii, 
became the property of her htlsband, Leroy Jones; and also 
having given to her, tlie defendant, the said tract of land, her 
husband bonnd to elect whether he woold take tlie per- 
sonal property under the will and give up the land to the 
devisee therein, or hold the land under the deed and surrender 
the personal estate to the legatee ; and that cnder the facts of 
this case, he was presnmed in law, to have taken the personal 
estate under the will. 
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His Honor was of opinion that the doctrine of election did 
not apply to the caae according to the facts stated, there being 
no ground to compel the said Leroy Jones to elect whether he 
would elaim under the deed or under the will, and that there 
was no presumption that he claimed nnder the will instead of 
under the deed. 

2. That the deed was not void or inoperative for nncer- 
tain ty. 

3. That under the will of Solomon Bledsoe, the devisee, 
Mary Bledsoe, took only a life estate in the said land and could 
only convey a life estate to said Jones ; and therefore the de- 
fendant took an estate in fee simple under the will of the said 
Mary. 

Judgment accordingly, dismissing the action, from which 
u dgment, plaintiff' appealed. 

Batchelor, Smiih cf? Strong, for appellant. 
Ebwle and Battle & Son, contra, 

SETTLE, J. Unless we entirely discard the latter portion of 
Solomon Bledsoe's will, we are forced to the conclosion that it 
was his intention to give his estate to his wife for life only, 
coupled, however, with a power in her to dispose of the same, 
either during her life or at her death, to his two children, 
Elizn H. Jones and William C. Bledsoe. 

I t  is clear that his children were the objects of his bounty as 
well as his wife. This is the result, if we give to every key 
its proper sound. It follows that Mary Bledsoe had no power 
to convey the lands of Solomon Eledsoe, by deed or other- 
wise, to any person except the children of the said Solomon, 
and that the only legitimate exercise of the power with which 
she was clothed is to be found iu  her will, by which she devised 
the ren~ainder of the estate, limited to her for life, to the two 
children of the said Solomon. 

The questions bere involved have often been betore the 
Courts, -and in support of the positions here announced, we 
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deem i t  unnecessary to do more than call attention to the case 
of Young v. Young, 68 N. C. Rep., 309, and the authorities 
there cited. 

The judgment of the Superior Court is affirmed. 

PER CURIAX. Judgmeut affirmed. 

13. H. HILL a. THE BOARD OF ALDERMEN of the OITY OF CHAR- 
LOTTE. 

A municipal corporation is not liable to an action for damages, either 
for the non-exercise of, or for the manner in which, in  good faith, it 
exercises discretionary powers of a public or legislative character. 

(Meares v. Cbnznzissioners of Wilmington, 9 Ired. 73, cited and appro ved.) 

CIVIL AUTION, for damage, tried before his Honor, Judge 
Schenck, upon the complaint and demurrer at Fall Term, 1874, 
of the Superior Court of MECKLENBURQ county. 

The defendants demurred to the complaint of the plaintiff, 
and on the hearing, his Honor overruled the demurrer. From 
this jadgment defendants appealed. 

All the facts pertinent to the points raised and decided in 
this court, are stated in the opinion of Justice RODMAN. 

Jo?jes and Johneon, for appellants. 
Wilson & Son and Brown, contra. 

RODMAN, J. The cornplail~t alleges that the defendant is A 
corporation authorized " to make all ordinances, rules and reg- 
nlations for the good government, health and safety of the 
property and persons in said city, not inconsistent with the 
laws of the State or of the United States, and to impose penal- 
ties for the breaking or infringement of any laws or ordinances 
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by thetn established." That in pursuance of this authority the 
authorities of the city in 1871, adopted en ordinance wbich 
prohibited all persons from firing guns or pistols, or exploding 
any squibs or f r e  craekers within the limits of the city, under 
a peoalty of five dollars for each offence. I t  prohibited also 
the w e  or exhibition of fire works, &c., within the limits of 
the city, without the written permission of the mayor, under 
a penalty of twenty dollars for each offence, &c. 

On 15th December? 1873, thedefendants in disregard of its 
duty, &c., passed an ordinance suspending the above ordinance 
from 25th December, 1873, to the 1st January inclusive. 
On the evening bf the 1st January, 1874, a crowd of boys and 
men collected in a street of the city near a building of the 
plaintiff, and there negligently fired off squibs, fire crackers, 
Roman candles, &c., whereby the said building caught fire and 
was burned, to the damage of the plaintiff, &c. The defen - 
dants demurred. 

We conceive that nothing can be clearer, than that when a 
general authority is given to a municipal corporation to be 
exercised through its proper legislative oflicere., to make ordi- 
nances for the good government, health and safety of the in- 
habitants and their property, it is thereby left entirely to the 
discretion of those authorities, to determine what ordinances 
are proper for those purposes. Such a charter gives powers, 
and in a m o d  sense imposes duties, for in that sense there can 
be no power to be used for the benefit of others, that does not 
carry with it a moral obligation to use it to the best of the 
grantee's judgment and ability, for the purpose for which ib is 
given. But it does not impose such distinct and specific du- 
ties as to enable a court to say in any given case, that they 
have not been performed. If a court should undertake tosay, 
that by reason of this general grant of power, it was the duty 
of the municipal authorities of Charlotte, to pass and retain in 
force, an ordinance prohibiting the use of fire crackers, &c., 
and that the city was liable to any person damaged by reason 
of ~ u 2 h  omission, there is no  reason why the court sbdd not 
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adjudge the city liable in every case where the authorities had 
omitted to pass any other ordinance, which, in the opinion of 
the conrt would have been proper for the good government of 
the city, or the health or safety of the inhabitants, or of their 
property. A conrt assuming to do this, would arrogate to itself 
the legielative power of the city authorities, and it cannot be 
supposed possible that any court will be guilty of such an usur- 
pation. 

Undoubtedly a charter or other statute, may imperatively 
impose on s municipal corporation, a well defined dnty of such 
a character, that a person injured by its neglect will be entitled 
to damages, although the statute does not directly impose this 
liability. As where a city is empowered to keep the streets 
and side-walks in repair. Cooley Const. Lim., 247. %ears v. 
Commissimers of Wilrnington, 9 Ire. 73. 

But in this case, it was evidently left to the discretion of the 
authorities, to determine from time to time, what' ordinances 
were proper for the ends in view. I t  may have been wise or 
not, to pass the ordinance cited, and wise or not to snspeud its 
operation. Some cities have such ordinances, others have not ; 
probably in most, the firing of crackers is tolerated on public 
holidays. But the question whether wise or not, is not for a 
court to determine. 

The principle we have stated is amply sustained by the au- 
thorities. Judge DILLON in his work on Municipal Corpora- 
tions, sec. 153, thus states his conclusion upon a review of the 
cases. 

L6 A municipal corporation is not liable to an action for 
damages either for the non-exercise of, or for the manner in 
which in good faith, it exercises discretionary powers of a p u b  
lic or legislative character." 

In  Wilson v. the Nayor, &c., of N. Y., 1 Denio, 595, the 
court say : " The civil remedy for misconduct in office is more 
restricted and depends exclusively npon the nature of the duty 
which has been violated. Where that is absolnte, certain and 
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imperative-and every ministerial duty is so-the delinquent 
officer is bound to make full redress," &o. 

" But when the duty alleged to have been violated is purely 
judicial, a different r d e  prevails, &c. And although the 
officer may not in strictness be a Judge, still if his powers are 
discretionary, to be exerted or withheld according to his own 
view of what is necessary a ~ d  proper, they are in their nature 
judicial, and he is exempt from all responsibility by action, 
for the motives which inflnence him, and the manner in which 
such duties are peformed." 

I n  EelZy v. C'ity of XZwaukie, 18 Wi8. 83, it appeared 
that the city had power by its charter to prevent. swine, &c.,, 
from running at large, and had neglected to pass any ordiuauce 
in pursuance of that power. A hog running at large in the 
streets, entered the premises of the plaintiff, and injured some 
clothes, for which he brought the action. The opinion of the 
court is a very sensible one, and the judgment is for the de- 
fendant. 

There is error in the jadgtnent below overruling the de- 
murrer. 

PEE CUBIAM. Judgment reversed and demurrer sustained. 
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OWEN a. SHEHAN v. JOHN MALONE & CO. 

In a petition by the defendants to rehear a case decided i n  this Court, 
for the purpose of having a new trial in the Court below, on account of 
newly discovered testimony, the affidavit set forth, '%hat one Fennell 
was the book keeper for the defendants in their store; that said 
books show from the entries made by said Fennell, that the plaintiff 
bought out of said store," kc., and $%hat said books were not allowed 
to be used in evidence, for the reason that said Fennell was not there 
to prove them," &c., and sithat they had used every effort to fina 
Fennell, but had failed;" and $'that since the trial, they had discov- 
ered that he is now living in Chattanooga;" * * * <%hat the re- 
covery is ahardship," &c.,yor that said books which were offered in 
evidence were excluded," &c., and that L L s d d  books would show," 
&c. : Held, to be insufficient to justify the setting aside a former judg- 
ment of this Court, and granting a new trial. 

In such an affidavit it is not sufficient for the affiants, to  state that 
they had used every means to find out where the witness was, $0. ; 
they ought to have stated what means they did use, and let the Court 
judge. 

(Bledsoe v. Nixon, 69 N. C. Rep. 81, cited and distinguished from this.) 

PETITION, by the defendants to re-hear the case between 
the same parties, decided at the last (June) Term of this Court. 

The case is reported in  the 71 N. 0. Rep. 440, in which the 
facts are all fully stated. The grounds relied on for a re-hearing 
are sufficiently set out in the opinion of the Court, 

Gaither & B p u m  ar~d Folk & Arm$eZd, for the peti- 
tioners. 

Scott d3 CaldweZZ and Fzcivhes, contra. 

READE, J. The plaintiff brought his action against the de- 
fendants to recover moncy claimed to be due under a contract. 
Among other def'ensea, the defendants set up n couutcr-claim 
for goods, wares and merchandise furnished the plaintiff 
out of their store. It was referred to a referee to state an  ac- 
count betweell the parties ; and in order to prove their cunn- 
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ter-claim before the referee, the defeudants offered their store 
books in evidence upon which the goods were charged ; and 
the books were rejected as incompetent evidence. The plain- 
tiff had judgment, and the defendants appealed to this court ,  
where the jodgment was affirmed. 71 N. 0. R. 440. 

A t  the present term of this Court, a motion is rrlade in that 
cause, by the defendants, to re-hear the case in this Court 
with the view to have the case remanded to the Court be- 
low, and a new trial there, upon the ground of " newly discov- 
ered testimony." 

This motion is founded upon an affidavit setting forth, " that 
one Fennell was the book keeper for the defendants in their 
store. That said books show from the entries made by said 
Fennell that the plaintiff bought out of said store," &c., and 
"that said books were not allowed to be used in evidence for 
the reason that said Fennell was not there to prove them," 
k c .  ; and " that they had used every effort to find Fennell, but 
had failed;" and that since the trial, they have diecovered that 
he is living in Chattanooga, that the recovery is a hardship, 
"for that said books wliizh mere offered in evidence were ex- 
cluded," &c. ; and " that said books show," Bc., and " this 
they are now able to show by the said Fennell," &c. 

Applications for new trials for newly discovered testimony, 
are entertained with great ca~ition. It often happens after a 
trial, that the losing party discovers some slip or mishap which 
may have operated to his disadvantage. H e  sees, or imagines 
that he sees, where he  might have turned the scales if he had 
not neglected this, or if he had avoided that ; and so the temp- 
tation is great to strain, if not to invent, a point for another 
trial. But i t  is important that there should be an end of liti- 
gation. The  first trial is nsually as fair as any ; and there is 
danger, that in indulging the imaginary rights of one party, we 
may jeopardize the real rights of the other. Illustrative cases 
where new trials have been granted for newly discovered evi- 
dence, are where a plaintiff has recovered n debt, and the de- 
fendant subsequently discovers a receiy t which, without his 
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fault, conld not be uaed on the trial, or the discovery of a lost 
deed, as in Bledsoe v. Nixon, 69 N. C. R. 81. These are clear 
cases, but they are not the only ones. In any case, however, 
i t  ought satisfactorily to appear that injustice has been done 
without the fault of the party, and that i t  may be rectified 
by a new trial. 

I n  this case the store books were rejected as evidence. I t  
is admitted that they were not evidence ; but it is supposed 
that they would have been evidence if the book keeper had 
been there to prove them. Not at all. I t  is not alleged that 
he was the salesman and could have proved the delivery of 
the goods, but that he was the book keeper and could have 
proved the books, that is, that he made the entries, and then 
the books would have proved the claim. And then they say, 
this they expect to prove by him at next term. So that for 
ought that appears, upon another trial the witness would be 
asked: Did you keep these books 8 Yes. Did you make 
these entries? Yes. Did you deliver the goods or know that 
they were delivered ? No. 

Again : Sufficient reason is not given for the absence of the 
witness. They say they used eveq means to find out where 
he was, &c. But that makes them the judge ; whereas they 
onght to have stated what means they did use, and let the 
Court judge. If they had enquired at Chattanooga, they 
would have found him there ; and they may have had good 
reasons for not enquiring there, but they have not stated them. 

Again: A continuance is the usual means asked for to 
enable a party to hunt up a lost witness, but it does not ap- 
pear that a continuance was asked for. 

I f  a n e b  trial had been asked for in the Court below, at or 
after the trial term, for the cause now assigned, it would not 
have been sufficient. But a stronger case would have to be 
made now than then, for there was an appeal to this Court 
and a jlidgment here, and no reason is given why the motion 
was not made on the trial and before judgment in this Court. 
I t  is true, that i t  is stated that the testimony has been " re- 
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cently " discovered ; but that may not mean since the trial in 
this Court. 

There is but one precedent for a motion in this Ooart, after 
judgment here, to set aside the judgment here and grant a new 
trial in the Court below for newly discovered testimony, and 
that is the case of Bledsoe v. Niizolz, supra. The necessity for 
i t  seems to arise out of our new system. I t  is an inconvenient 
practice, and not to be encouraged : ncr will it be allowed ex- 
cept in cases of necessity to prevent manifest injustice. And 
in that case the cause was not remanded and a new trial 
awarded, but the cause was retained i n  this Conrt and an issue 
directed below, to try the single matter in dispute. And such 
wonld have been the course in this case if we h d granted the 
motion. 

PER CURIAX. Motion refumd with costs. 

WM- A. SMITH v. THE RICHMOND & DANVILLE R. R. CO. 

In an appeal by a defendant to  the Superior Court, from a judgment of 
a Justice of the Peace, it  lies within the discretion of the presiding 
Judge, to  require the plaintiff to give security for the further prosecu- 
tion of the suit, or not. 

(Osbom v. Henry, 66 N. C. Rep. 354, cited and distinguished from this.) 

MOTION for plaintiff to give security for the further proaecu- 
tion of his suit, heard before his Honor, Jwdge ScAenck, at 
Fall Term, 1874, of CABARRCS Superior Court. 

Plaintiff sued defendant for damages in a Justice'a Court, 
and obtaining judgment, the defendant appealed. On  the trial 
i n  the Superior Conrt, the defendant moved, (having filed an 
affidavit of the plaintiff's insolvency,) that the plaintiff be re- 
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quired to give security for the further proaecntion of his suit, 
and on his failure to do so, that the soit be dismissed. 

The case states, that this motion is claimed as a question of 
right by the defendaut." His Honor refused the motion, and 
the defendant appealed. 

Barringer and Bailey, for appellant. 
&'ontgomery, contra. 

RODMAN, J. The plaintiff recovered judgment before a Jus- 
tice of the Peace, and the defendant appealed to the Superior 
Court, where he moved the Jadgo, as matter of right, to require 
the plaintiff to give a bond with ~u re ty  for the prosecution of 
his action, and on his failure to do so, to dismiss his actioo. 

We think that under sections 295 and 393, C. C. P., and 
also under chap. 31, sec. 109, of the Revised Code, the Judge 
had thepower to require the plaintiff to secure the defendant's 
coats. Probably he would hare this power wen  in the ab- 
sence of any statute expressly giving it, by virtue of his general 
power over the process and proceedings in his Court. But 
there is no act of Assembly, or any rule of law, which makee 
i t  imperative upon a Judge to require such security in all cases. 
A statute provides that a party may sue in a Superior Court as 
a pauper, and without a prosecution bond. I t  follows that he  
rnay be permitted in like tnanuer to proeeeute a case brought 
into the Superior Court by appeal from a Justice. The  deci- 
sion of the matter rests entirely in the discretion of the Judge. 
Perhaps if i t  appeared in any case, that this discretion had 
been grossly abused, it might be possible for this Court to give 
relief. Bnt there is no pretence of that sort here. Osborne v. 
Henry, 66 N. C., 354, is not in point. 

There is no error. Judgment affirmed. Let this opinion 
be certified. 

PER CURIAM. Judgment a£Ermed. 
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WILLIAM EDBERTON v, JOHN H. POWELL, Administrat,or, and 
others. 

An action brought to foreclose a mortgage upon a tract of land, cannot 
be joined with an action t o  recover the possession of another tract of 
land - causes not arising out of the same transaction, or trans- 
actions connected with the same subject of action. 

CIVIL AOTION, tried before BUX~OPL, J;, at January (Special) 
Term, 1874, WAYNE S~iperior Uourt. 

All the facts necessary to an understanding of the case are 
stated in the opinion of the Court. 

Battle cl3 Lcon, for appellant. 
Smith cl3 Strong and S m d ~ ,  contra. 

READE, J. The plaintiff held certain bonds against Samue 
Pate and a mortgage to secure the same on a moiety of a tract 
of land, the said Pate retaining the other moiety, Samuel Pate 
died, and the plaintiff commenced this action to foreclose the 
mortgage by a sale of the moiety covered by the mortgage, and 
for an account of the assets in the hands of the administrator, 
and a satisfaction of any balance that might remain after a sale 
tinder the mortgage. The defendants are Powell, the admin- 
istrator of Samuel Pate, and the other defendants his heirs 
at law to whom the land descended. The defendants answer 
admitting the facts alleged in the complaint, except that they 
deny that the amount due the plaintiff is as much as alleged, 
and they agree to a sale for foreclosure, and insist that any 
balance due the plaintiff ought to be paid out of the personal 
assets of the intestate. And they allege that the intestate, 
subsequent to the mortgage, conveyed to the defendants, other 
than Powell, the moiety of said land not covered by the mort- 

gage. 
What was done under the complaint and answer does not 

appear. The answer was put in January, 1873. 
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In  March, 1873,tne plaintiff filed an amended complaint in 
which is set forth that the defendant Powell, administrator, 
had, under a decree of Court regularly obtained in a proceed- 
ing in which the other defendants were parties, sold the moiety 
of the land not mortgaged, for assets to pay debts of the intes- 
tate, and that s t  the sale the plaintiff bought that moiety, and 
took a title from the administrator, and he dernands judgment - - 
for that moiety of the land claimed by the defendants, the heirs 
of the intestate, who claim to have bought for value of the in- 
testate. These defendants answer the amended complaint, and 
set up their title, and they say, that they appeared before the 
Probate Judge who ordered the  PA^ and objected to the 
order. 

There are two distinct causes of action : First, to foreclose a 
mortgage upon one tract of land ; and second, to recover the 
possession of another tract of land. These causes do not ‘(arise 

ont of the same transaction, or transactions connected with tho 
same subject of action," and therefore they cannot be joined. 
C. C. P., sec. 12. 

I t  does not appear in the record what was done in the Court 
below as to the first cause of action ; only what was done ae t a  
the second cause is brought up by the appeal ; and as to that 
there is error. 

As the whole caee is not brought up, it cannot be disposed 
of in this Court. I t  mnst be remanded, that the parties may 
proceed as they may bc advised. 

The appellee will pay the costs i n  this Court. Remanded, 
and this opinion certified. 

PICE CURIAM. There is error, case remanded. 
5 
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BEOIEGE HINCITEY u. JAMES W. NICHOLS and others. 

Where, in a grant from the State, a tract of land is described as follows : 
"a tract of land containing 173 acres, lying and being in our county 
of Wilkes, on a big branch of Luke Lee's creek, begining at or near 
the path that crosseslthe: said branch, that goes from Cranes1 to Sut- 
ton's, on a stake, running West 28 chains, 50 links to a White Oak, in 
Miller's line, then North 60 chains to  a  take, then East 28 chains 60 
links to a stake, then South 60 chains,to the begining," and no evidence 
being offered to show the location of Niller7s line, or of the white 
oak referred to: It was held, that the dedcription is fatally defective, 
and cannot be made sufficiently definite by part testimony. 

(Archibald v .  Dazis, 6 Jones, 382 ; M u ~ m  v.  Taylor, 4 Jones, 274, cited 
and approved.) 

CIVIL ACTION, in the nature of ejectment, tried before 
Cllowd, J., at Special Term, 1874, W ~ L K E ~  Superior Court. 

The plnintiflclaimed the laud in controversy under a grant 
from the State to one Globber in 1789, and by lrlesne convey- 
ances through various persons, to himself. 

The description in the grant, and tho said conveyances, is as 
follows : L L  A tract of land containing one hundred and seventy- 
three acres, lying and being in our county of Wilkes, on a big 
branch of Lnke Lee's creek, beginning at or near the path that 
crosses the said brauch that goes from Crane's to Sutton'a, on rt 

stake, running west twenty-eight chains, fifty links, to a white 
oak in Miller's line; then north sixty chains to a stake, then 
east twenty-eight clains, fifty links, to a stake ; then south 
sixty chains to the beginning." 

No evidence was offered on the trial as to the location of 
Miller's line, or the white oak, b ~ ~ t  the plaintiff claime a point 
on the said path as his beginning, and then the courses and dis- 
tances called for in the graut and deeds, Evidence was offered 
tending to establish the point claimed, to be the begii~ning 
corner. The plaintiff proved by himself and two other wit- 
nesses, that two old men, now dead, one of them a surveyor, 
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had pointed out the point clai~l~ed by the plaintiff as his begin- 
ning, as the beginning of plaintiff's land. 

The defendant requested tlie Conrt to charge the jory, that 
as the white oak, in Miller's line, nor the line iteolf, nor any 
natural boundary, or marked boundary of the said tract, could 
be located or identified, as a mere matterof law, no land could 
be recovered under these conveyances. His Honor declined 
so to instruct the jury, and charged them that '' if they were 
satisfied the plaintiff had located tke land, then they should 
return a verdict for the plaintiff. 

The defendant excepted. The jury returned a verdict for 
the plaintiff, and the Court thereupon rendered a judgment in 
favor of the plaintiff, from which judgment the defendant ap- 
pealed. 

Furohes, for appellant. 
Eolk c6 Arm$eld, contra. 

PEARSON, C. J. The plaintiff claims a tmct of land described 
as follows, in tlie grant (1789) and mesne conveyances : " A 
tract of land containing one hundred and seventy-three acres, 
lying and being in our county of Wilkes, on a big branch of 
Luke Lee's creek, beginning at or near the path that crosses 
the said branch that goes from Crane's to Sutton's, on a duke, 
running west twenty eight chains and fifty links to a white oak 
in Miller's line," and so all around calling for stakes at every 
corner. 

" A big branch of Luke Lee's creek," supposes several big 
Grsnclles. Which big branch; is left indefinite. If an iude- 
finite description mill admit of comparieon, the next descrip- 
tion, "a stake at or near the path, that crosses the eaid branch, 
that goes from Crane's to Sutton's," is more indefinite. W e  
are not told on which side of the branch this stake or point 
was fixed ; nor are we told whether it is ten, fift.y, one hundred 
yarde, or any other distance from the branch. So the descrip 
tion is fatally defective, and it cannot be made definite by par01 
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evidence, for that would be to make a beginning corner, and 
not to &d a corner, by fitting the de~cription to the thing, 
for nothing is described. The cases, Arohi6atd v. Daui8, 5 
Jones, 322 ; Mann v. Taylor, 4 Jones, 274, cited by the de- 
fendant's counsel, dispose of the question. 

Had " the white oak in Miller's line" been identified, the 
description may have been helped out, and the beginning 
corner found by nursing the lines, b i t  unfo~trmately for the 
plaintiff, neither the white oak or Miller's line can be found. 
So  that passes for nothing ; and we have no description by 
whioh tho land can be identified, and  nus st come to the conclu- 
tion that the surveyor made the plat on which the grant is- 
sued without m y  actnal survey, and without going into the 
woods at all to mark any corner, or fix any memorial by which 
the land can be located. Error. 

PER CURIAM. Venire de nova 

J. R., B. F. and G. G. GARY, Exec'rs. to the use d W. H. Harris and 
wife v. JANES JOHNSON and J. J. LONG. 

An action brought by the original obligees of a note, to the use of a 
feme plaintiff and her husband, is subject to be set off by an account 
for medical services rendered the feme plaintiff before her marriage, 

CIVIL ACTION, on a bond fur money, tried at the Spring 
Term, 1874, of NOBTHAMPTON Superior Court, before Albert- 
son, J., and a jury. 

The  plaintiffe declared in debt, before the Code of Civil 
Procedure, on two bonds aulounting in the aggregate to $130, 
with interest, payable to the plaintiff8, executor8 of R. B. 
Gary, and executed by the defendant Johnson as principal, and 
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Long as surety. The bonds were transferred by the executors 
to the guardian of the J e w  beneficial plaintiff, the wife of 
Smith, in part payment of a legacy coming to her under the 
will 04 their testator; and were transferred by said guardian, 
lipon the majority of the fenze plaiutiff, to Smith, her hus- 
band, in part settlennent of his guardian account. The execu- 
tion of the bonds was admitted. 

The  defendants relied upou the plea of paylnent and set off, 
and offorcd in evidence an account for medical services ren- 
dered by the defendant, Dr. James Johnson, to the said fmle 
plaintiff and her slaves, during her minority and at the 
request of her said guardian, who at tho time held the bonds 
now sued upon. The amount of the defendant's account and 
interest was about the same as that of the bonds. This evi- 
dence, the Court excluded, and the defendants excepted. 

The  defendant then oflered to prove that he had not made 
any effort to colleet his account, becaase he held t as an off- 
set to said bonds. This was also excliided, and the defendants 
again excepted. 

There was a verdict and judgment for the plaintiffs ; from 
which judgment, the defendants appealed. 

Peeblee, for appellante. 
N o  connsel contra in  this Court. 

READE, J. The device of suing in the name of the original 
obligees to tho ase of the beneficial plaintiffs instead of in the 
name of the beneficial plaintiffs themselves, amounts to nothing. 
The  defendants, set off attached when the bonds were in the 
hands of the guardian of the fcme beneficial plaintiff. And now 
i t  would be againet cousciet~cc to allow them to be collected for 
her use out of the defendant, while she is indebted to the de- 
fendant ao cqlirl amount. 

There is error. 
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MOLEAX. Exec'r. u. ELLIOTT et a!. 

JOHN F. McLEAN, Exec'r. of JOHN McLEAN, J. S. MILLER, Trus- 
tee of the Church a t  NEW STIRLING, and others a. JOHN D. 
ELLIOTT end wife, MARY. 

I t  is error in  the Judge on a trial of a cause in the Court below, to sub- 
mit the competency of a witness, as rt question of fact for the jury. 
The competency of a witness is a question for the Court, to be raised 
when he offers to testify, and to be determined by the Court. 

If a witness to e will is interested as a legatee thereunder, he is a com- 
petent witness to prove the will, the effect being to deprive him of the 
legacy. (Bat. Rev. Chap. 119, Sec. 10.) 

(Wood v, Sawyer, Phill. 273, cited and approved.) 

DEVISAVIT VPL NON, as to a paper writing, proponnded as the 
will of one John McLear~, removed from the Superior Court 
of Iredell county, to the Superior Court of CATAWBA, where 
it was tried before Mitchell, J., and rc jury, at Fall Term, 1874. 

The will of John McLean was proved in common form in 
in  the Probate Court of Iredell county. Soon after, the de- 
fendants filed a caveat in the Superior Court, and his Honor 
ordered the following issnes to be made up and submitted to 
jory, to wit : 

1. I s  the paper writing propounded, or any part thereof, and 
if a part and not the whole, what part, the last will and testa- 
ment of John NcLean, deceased ? 

2. 1s William J3. Precsley, one of the eubscribing witnesses 
to said paper writing, interested under said paper writing, in 
any property which purports to be devised and bequeathed in 
said paper writing; and if so, in what property and for what 
interest or estate? 

The propounders moved to strike out tho second of the 
above issues ; to which the counsel of the cavaatora objected, 
stating that they expected to prove on the trial, that the said 
William B. Pressley wa6, at the time the earne was signed and 
he became a witness, and still is, the Pastor, or officiating 
minister of New Stirling Church, mentioned i n  said will, and 
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as such minister, would be entitled under the will, if i t  was 
established, to an interest in the property therein beqaeathed. 

His  Eonor ordered the said issue to be stricken out; and the 
case was removed to the Superior Court of Catawba for trial. 

A t  the hearing, the caveators moved to re-instate the issue, 
before stricken out, which motion was refused, and the parties 
went to trial upon tho first issue. On the trial it was proved 
that the property of the testator, exclusive of that bequeathed 
to his sister Mary, the fe~ne caveator, consisted of a tract of 
land, with about $1,000 worth of solvent credits, with a small 
quantity of wheat and corn. I t  was also in evidence, that Wm. 
B. Prezsley, the witness to said paper writing, was at the time 
of witnessing the same, and still was, n minister of said New 
Stirling Unnrch, and as such received a salary from the mem- 
bers of said church. (The testator had devised and bequeath 
to that church, the reaidlie of his estate, after giving his sister 
a legacy, directing that the annual interest or proceeds of the 
bequest be appropriated yearly to the support of the ministor.) 

The cavestors asked E i s  Honor to instruct the jury : 
1. That eaid Ytirling Church and the congregation as named 

and described in the will, was not such a person as could take 
under the will ; and that the will was void for the want of a 
legatee and devisee, such as could take the property be- 
queathed and devised. 

2. That if they believed from the testimony, that Wm. E. 
Pressley, one of the subscribing witnesses to said will, was in- 
terested, and entitled under the will to any of tho property 
therein bequeathed or devised, they should find against tho 
mill as to the property and interest that was so bequeathed to 
him. 

His Honor refused so to charge. Upon the issue submitted, 
the jury found for the will. Rnle for a new trial ; rule dis- 
charged. Judgment and appeal by the caveators. 

Folk d3 A r q j e l d  and Scott & Catdwell, for caveators. 
Furones and a. L. XcCorkle, contra. 
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BYXUM, J. 1. The eecorid issue submitted by the caveators: 
was, "Is W. B. Pressley, one of the sub~cribing witnesses to 
to the paper writing, interested under it, and i f  so, in what 
property and for what interest or estate." This issue, on the 
motion of the propounders, was struck out by the Court. I t  
is a novel proceeding, to attempt to submit the competency of 
a witness, as a question of fact for the jury. His competency 
is a question for the Court to be raised when he is offered a s s  
witness and to be then determined by the Conrt. If the law 
were otherwise, a law suit would be almost interminable. 

2. Was Nr. Pressley a competent witness to establish the 
will ? Even assuming that he was interested as a legatee under 
the will, yet Bat. Rev. chap. 119, sec. 10, in express terms, 
makes him rt competent witness to prove the will, the effect 
being to deprive him of the legacy, after the will is established. 
Whether he does take au interest under the will, is not now rt 

question before the Court. If doubts are entertained upon that 
point, by those who are interested, and a constraction of the 
will, by the Court, is desired, proceedings to that end must be 
properly instituted. Ingenious and well considered arguments, 
upon the proper construction of the will, are submitted by the 
counsel for the propounder, but we are precluded by the rules 
of this Court, from entering upon an inquiry wholly collateral 
to the issues now before the Court. Woods v. Sawyer, Phil. 
Law, 273. 

There is no error. 

Judgment affirmed. 
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THE CAROLINA CENTRAL RAILWAY COMPANY v. THE CITY 
OF WILMINGTON. 

Section 10, Chap. 5, Private laws of 1868-'66,* which authorizes the 
Mayor and Aldermen of the city of Wilmington, from time to time, to 
assess the value of property within the city for taxation by the city, is 
unconstitutional. (Const. Art. 5, Sec. 3.) 

ARTICLE VII, SEC. 9, of the Constitution, clearly implies that the valun- 
tisn upon which city taxes are to  be uniformly levied, is to be, that 
asseseecl by the Township Trustees. 

CIVIL AOTION, for an Injlinctioli, to restrain defendant from 
collecting taxes, tried before Russell,  J., at June  Term, 1874, 
of NEW HANOVER Superior Court. 

The plaintiff complained that the defendant threatened, and 
was about to enforce, the collection of a certain tax of $220, 
on its real estate, situated in the city, which the plaintiff in- 
sisted was illegal. The defendant insisted upon the legality 
of the tax and demanded immediate payment. The following 
are the facts agreed. 

The city of Wilmington is embraced in the township of 
Wilrnington. In  1873 all the real estate in the township of 
Wilmington was re-assessed for taxation. This assessment 
waa made by three assessors appointed by the Board of Alder- 
men for the city of Wilmington, who acted together with the 
Township Eoard of Trustees. The real estate of the plaintiff, 

sNo~~.-The 10th section of the Charter of Wilmington, reads : 
SEQTION 10. That the Mayor and Aldermen may cause an assessment of the 

real estate of the city at such times and times, and in such manner as they may 
deem expedient, and shall have power to tax all subjects of taxation, which are 
now liablo to be taxed either by State or county under existing laws, or any laws 
that may be hereafter enacted ; and if any person shall render an account of their 
personal property liable to taxation, which, in the judgment of the Mayor and 
Aldermen, is below the value, it shall be the duty of asid Mayor Aldermen to a p  
point three freeholders to assess and value the same, according to the true csah 
value of said property, and levy the tax according to said valuation, ro made by 
said freeholdem. 
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situated within the the city and township of Wilmington, was 
assessed at $46,000. When the valuation was returned to the 
Board of County Comniissioners for the county of New 
Hanover, the Board revised the list, and upon complaint of 
plaintiff, reduced the vaiu~tiori of said real estate from $46,000 
to $35,000. The city claimed the right to collect the city taxes 
on the additional $11,000. Thereupon the plaiu tiff applied to 
the Board of Alderrnen of the city of Wilmington, and made 
its written complaint, that the valuation of the property at 
$46,000 was excessive, and prayed that the same should be re- 
dnced, so as to correspond with the valnation made by the 
Board of Coulity Commissioners. 

Tne Board of Aldermen refused the prayer of the de- 
fendant. 

The questions submitted to the Court upon this case, are as 
follows : 

1. Have the Board of Aldermen the power to alter, in any 
way, the assessed value of the real estate within the city of 
Wilmington, when said real estate shall have been assessed 
for the purposes of taxation, by assessors appointed by the 
Board. 

2. The Board of County Conlmissioners for New Hasover 
county, having revised the assessment of the real estate of the 
Carolina Central Railway Company, situated within the limits 
of the city, and having reduced the valuation thereof, upon 
the petition of said railway company, is their action binding 
upon the Board of Aldermen, and are they bound to make a 
corresponding reduction in the value of said real estate. 

I t  was agreed that, if these questions were answered in the 
affirmative, or if the second question was answered i n  the 
affirmative, then judgment was to be given for the plaintiff 
for cost, and the defendant was to be perpetually restrained 
from collecting said tax. If the first question was answered 
in the affirmative, and the second i n  the negative, judgment 
was to be given for cost, in the discretion of the Court, and an 
order to be mado, to defendaut, to proceed to revisg the said 
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assessn~ent and reduce the same or not, as they nlay determine. 
If both questions were answered in the negative, thea there 
was to be a judgment against the plaintiff for cost, and for 
$220, the whole arnonnt of the taxes claimed. 

The Conrt gave judgment agaiust the plaintiff for cost and 
$220, the amount of the tax claimed. 

Smith ch Strong, for appellant. 
M. London, contra. 

EODMAN, J. Tile question is, whether a clause it1 the char- 
ter of the city of Wilmington, (Private Act 1868-'69, chap. 
6, sec. 10,) which authorizes the Mayor and Aldernien of that 
city, from titne to time, to assess the value of property within 
the city, for taxation by tho city, is constitutional ? We are of 
opinion that it is not. The Constitution, Art. V. see. 3, pro- 
vides that all property shall ba taxed by an uniform rule. I t  
is true that the Constitution is here especially providing for, 
and speaking i n  reference to, taxation by the State a r~d  coun- 
ties, but the language is general enough to cover taxation by 
every municipal corporation having a power to tax. Art. VII, 
entitled "municipal corporations," after providing by see. 6, 
that tho Township Trustees should assess thc tsxable property 
cf their townships, proceeds, in see. 9, to enact, that all taxes 
levied by any county, cit.7, town, or townsliip   hall be uniform 
and ad valorem upon all property, &c. This section, being 
placed where it is, clearly implies that the valuation upon 
which city taxes are to be uniformly levied, ie to be that as- 
sessed by the Township Trastees. 

Taxation cannot be "by an uniform rule" if each mnni- 
cipal corporation can assess the property liable to it at a dif- 
ferent value. Every city must be either a township or part of 
one, and there can be no reason why the valuation of the Town- 
ship Trustees should not suffice for city taxation, as it does for 
taxation by tho State, county, and township. Valuationa, by 
distinct authorities, are an unnecepsary expense and annoyance 
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to the citizen. The wore general in its application a law can 
be made, the more liliely it is to be understood, remembered 
and obeyed. Special rcgulations, applying only within certain 
limited localities, serve only to perplex all but professional ex- 
perts, a n d  con t i n  nes to oppress the ignorant. 

Tht! M a y w  and Aldermen of Wilmir~gtoo must be gor- 
crned i l l  their levy of city taxes, by the valuation of the Town- 
ship Trustces. 

PER CURIAM. J u d g u ~ e ~ i t  below reversed, and judgment 
for the plaintiff' according to the case agreed. 

THE TRUSTEES OF THE UNIVERSITY O F  NORTH CAROLINA, 
8.  ALEXANDER McIVER.* 

The amendment to the Constitution, Art. I& Sec. 13, adapted by the 
General Assembly, February, 187S,was adapted and satified by the peo- 
ple in  accordances with the provisions of tho Constitution, Art. XIII, 
Sec. and is a part thereof. 

The act of 1573-'4 Chap. 64, providing for the election of Trustees of 
the University, was passed in accordance with the provisions of the 
Constitution, and the Trustees elected under that act were properly 
elected. 

CIVIL aaTIoN brought to the Spring Term, '1874, of the Su- 
perior Cotlrt of ORANGE county, wid lieard upon the plaintiffs' 
demurrer to the answer of the u&i!dant, before hie Hooor, 
Judge Tourgee, at Chambers, on the 12th day of June, 1874. 

The plaintiffr, claiming to be Trustees of the University of 

1 *Nom.-This case was argued at the Isst (January) Tern, but on nccannt of 
the illness of the Chief Justbe who could not be present, and the disagreement of 
the members of the Court upon one of the pointe, an &visa6 was taken to thlr 
Term. 
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the State, being elected as prescribed by the Act of 1873-'74, 
chapter 64, entitled l1 An act to provide for the election of 
Tri~stees of the University of North Carolina," which act was 
passed in pursuance of sec. 5,  Art. ix, of the amended Consti- 
tution, bring this action against the defendant, the Superinten- 
dent of Public Instructiou, to recover the books, records, seal 
and other property of the University, in the custody of the 
dcfendant by order of the Board of Education. 

The defendant in his answer, denies that the plai~~tiffs are 
the Trustees of the University, alleging that the amendment8 
to the Constitution, as proposed by the Act of 1871-'72, chap. 
53, and passed again by the requisite majority, 24th day of 
February, 1873, (Act of 1872-'73, chap. 86, and submitted to 
the people for ratification or rejection, by the Act of 1872-'73, 
chap. 153, were never passed and ratified according to the re- 
quirements of sec. 2, Art, xiii, of the constitution, and are 
therefore no part thereof. And for a second defence, the 2e- 
fendant insists, that if the amondrnents were duly passed and 
ratified, still the election of Trustees by the General Aesembly, 
under the Act of 1873-'74, chap. 64, was not authorized by 
those amendments, and is consequently void. 

The plaintiffs demurred to the defendant's answer, alleging 
that the Court was bound by the certificate of his Excellency 
the Governor, attested by the Great Seal of the State and de- 
posited in the office of the Secretary of State, and that his 
Honor, in this investigation, had no authority to look behind 
that certificate; and as to the second defence of the defendant, 
the plai~tiffe insist, that tho Legislature having l1 power to pro- 
vide for the election of Trustees," was the sole judge of the 
manner in which that power should be exercieed. 

His Honor being of opinion with the defendant upon both 
the questions raised by the pleadings, overruled the demurrer, 
from which judgment the plaintiffs appealed. 

Zoore d3 Gadling, Battle & Son and J. W. Graham, for 
appellants. 

Batohelor, contra. 
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BYNUM, J. The provision of the Constitution, before the 
amendment now to be construed, was as follows : " The Board 
of Education shall elect Trustees of the University as followo: 
One for each County in the State, whose term of office shall 
be eight years." Art. 9, Sec. 13. The amendment to the 
Constitution strikes out section 13, and substitntes the follow- 
ing : " The General Assembly shall have power to provide for 
the election of Trnstees of the TJniversity," etc. After this 
amendment was adopted and declared to be a part of the Con- 
stitution, the General Assembly passed an act in these words : 
" The CfewraZ Assembly of  North Carolina do enact, In  pur- 
suance of the authority granted by the 5th Section of the 9th 
Article of the amended Constitution, that there shall be sixty- 
four Trustees of tho University of North Carolina elected by 
joint ballot of both Houses of the General Assembly, on the 
29th dny of January, 1874, whose term of office shall be eight 
years," etc. I n  pursuance of this act, Trustees were elected, 
who bring this action for the corporate property of the Uni- 
versity. 

Two questions are made: 1st. Was this amendment duly 
ratified, so as to become a part of the Conetitntion ? and 2d. 
Supposing the amendment to have been dnly ratified, was the 
election of Trustees in conformity therewith. 

The Constitution provides two modes for its amendment- 
one by a Convention to be called by the General Assembly, 
and the other provision is as follows : " No part of the Consti- 
tution of this State shall be altered unless a bill to alter the 
same shall have been read three times in each House of the 
General Assembly and agreed to by three-fifths of ,  the wbole 
number of members of each House respectively ; nor shall any 
alteration take place, until the bill so agreed to, shall have been 
publiehed six months previous to a new election of members 
ro the General Assembly. I f  after such publication, the altera- 
tion proposed by the preceding General Assembly shall be 

to, in the first session thereafter, by two thirds of the 
whole representation in each House of the General Assembly, 
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after the same shall have been read three times, on three sev- 
eral days in each House, then the said Gsrieral Asse~nbly shall 
prescribe a mode by which the amendmet~t or amendments 
may be submitted to the qualified rotere for members of the 
House of Representatives, throughout the State; aud if upon 
comparing the votes given in the whole State, it shall appear 
that the majority of the voters voting thereon, have approved 
thereof, then, and tiot otherwise, the same shall become n part 
of the Coostitution." Art. 13, Sec 9. 

Under this provision, a bill was duly passed by our General 
Assembly, which contained seventeen a::?endments, including 
therein the one in relation to the University. After a new 
election, the next General Assembly rejected nine and adopted 
eight of these amendmeuts, which had all been previoasly in-  
corporated and adopted in one bill, but incorporated each of 
the nine amendments in ti separate bill, and in that form sub- 
mitted them to the vote of the people, who approved of each 
amendment by a majority of nearly forty tlinn~and vote& 

I t  is insisted that these ameodiriet~ta were n o t  constitn 
tionally adopted, and are therefore inrdid. The argument is, 
that the Constitution contemplated and required that the eatne 
bill and the same aniendmeuts, withoui change, shonld hare 
the apprord of each General Assembly, and that i t  by I I O  

means followed because the second General Assenlbly adopted 
separately eight ont of seventeen atnendments adopted by the 
tirst General Assembly, that it wonld have adopted the seven- 
teen or any of them, if they had been voted upon by the 
second body, in the form adopted by the first body. And it is 
urged that the second General As~embly, in fact, did reject 
them in that form, and only adopted eight of them, sod that 
only after shaping them into eight separate bills. Arid that 
conversely, it does not follow because the wcond General As- 
sembly adopted eight of the amendments i l l  eight separate 
bills, the first General Assembly would have so adopted them 
or any of them, for that some one or more of the amendments 
rejected by the second General Assembly might have been the 
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inducing cause of the adoption of the seventeen as a whole, by 
the first General Assembly. And that thus, there was not the 
concurrence of two Legislatures upon the same amendments, 
according to the words and spirit of the Constitution. 

Constitutions lay down general propositions, and do not deal 
in details, leaving these to be worked oat by the Legislature. 
If i t  can be shown that these ameridnients or any of them, 
have not been made in accordance with the rules prescribed 
by the fundamental law, every principle of public law and 
sound policy requires the Court to prononnce against them. 
But this cannot br ahown. They have been adopted in ac- 
cordance with thc Imguage ~f the Constitution, because each 
amendment has p a s d  through all tho forms of legislative en- 
actment prescribed by that inatrument. They do not violate 
the spirit of the Constitntion in the manner of their adoption, 
for although they finally assumed the shape of eight separate 
bills, they are yet the eight identicai amendments adopted by 
the first Legislature, and it cannot be shown why the amend- 
ments adopted in ~ l g h t  bills wonld not have been as valid in 
one bill, as originally pasecd, or why they should have been 
less valid because they were adopted in eight bills instead of 
one. The substance and even the precise form of the anlend- 
ments adopted were tho same and unaltered from their incep- 
tion to their consummation in the Constitution. The proposed 
mend~rients were of distinct and independent parts of the Con- 
etitution, and were ae much so when incorporated in one bill, 
as when incorporated in eight bills. There is nothing in our 
law which requires, as in some States, that each subject matter 
of legislation shall be put in a separate bill. These amend- 
ments are therefore just as valid in one bill as in the eight 
bills, and it appears change was a matter of supererogation, 
more calculated to raise doubts than to solve them. But the 
amendments do not derive their force from the Legislatures 
which devised them, but from the people who ratified them, 
and in  this case they have spoken with no uncertain sound. 
.Had a Convention framed these amendments, i t  un qnee- 
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tionably wonld have had the power to submit them to the peo- 
ple as oue act or several. The power of the General Assemb'y 
cmnot be distinguished from the powers of a Convention upon 
the qtiestion of sttbmitting its amendments to popular vote. 
When the voice of the people is constitutionallg expressed in 
their f&vor, the amendments become and are a part of the fun- 
damental law. 

A t  the last term, all the members of the Court then present, 
concurred in the opinion that the amendments to the Consti- 
tvtion were duly ratified, and it was so pnblicly announced 
from tho Bench, on the argument. The opinion was not then 
filed, because the CHIEF JUSTICE was absent by reason of siak 
ness, and it is always desirable to have a full Court on consti- 
tutional questions, and because it was doubted by some of the, 
Court whether the action of the Legislature, in electing trustees 
of the University, was in conformity to the Constitntion as 
amended. 

The provision of the Constitution, as amended, is that " The 
General Assembly shall have power to provide for the election 
of Trustees ot the University," &c. Accordingly, that body 
did enact as follows : " The General Aesembly of North Caro- 
lina do enact: I n  pursuarce of the authority granted by the 
fifth section of the ninth article of the Constitution, that there 
shall be sixty-fonr Tri~stees of the University of North Caro- 
lina elected by joint ballot of both Honsee of the General As- 
sembly," &c. Looking at this act of the Legislature by itself, 
without reference to the Constitntion, there can be but one 
construction put upon it, and that is that it does " provide for 
the election of Trustees of the University," and is a li era1 com- f pliance with that provision of the Constitution as amended. I t  
is, however, objected that it was not the meaning of the Con- 
stitntiun, that the body to "provide for the election " should 
have the power to make the election. Why not ? The Con- 
etitution does not forbid it, nor does i t  designate any electoral 
body by which the election is to be made. I n  conferring upon 
the General Assembly the power to provide for the election od 
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Trnsteea, the whole power of the Constitntion npon the subject 
was exhausted, and the Legislature became clothed with the 
supremo power, nnless it may be lilnitecl by other parts of the 
Constitntion. I t  is no argnrnent to urge that it was indelicate 
fur tlie same body which provided for the election of trustees, 
afterwards to proceed itself to make the election ; for i t  is a 
question of power and not one of eqtiquett in its exercise. 
But even liere wc have innumerable examples in the political 
history of this co~mtry, where both constitutional and legisla- 
tive bodies have first created offices and then proceeded to fill 
theln, cvcn out of the members of the very bodies which created 
the offices. This is not nnususl in American history. 

Suppose a merchant in Raleigh should direct his agent in 
New York " to provide fur?' the shipnlent of a cargo of cotton 
to Liverpool. Would i t  be less a con~pliwnce with the order, 
because the agent liirnoelf furnished tho shipping instead of 
hiring it from others ? When the C'onstitotion or an indi- 
vidual anthorizes a thing to be done and no more, the manner 
of doing it is left to the agent. There is not only nothing in 
this article of the Constitution forbidding the Legi-1 a atnre to 
elect trustees, but there is no reRson which makes such election 
inconsistent with the spirit of the instrument. What  was the 
evil this amendment to the Constitution was intended to 
remedy Prior to the amendment, the Constitution provided 
that the trustees should be elected by the Board of Education, 
and the Legislature had but a limited control of tlie Univer- 
sity, arid under that system, or from other causes, the Univer- 
sit? had languished and had f ina .1~ suspended operations. 
But under the old Constitntion in force prior to the war, the 
trastees were elected by the LegisIat~ire and the Institution 
was nnder its control, and in that capacity had flourished and 
was regarded b, its friends as the pride and ornament of the 
Gtate. Now the pnrpose of the amendment under discnssion 
avowedly was, and the public debates resulting in  this amend- 
ment, show beyond cavil, that its pnrpoee WRS to restore the 
University to the same form of government which existed un- 
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der  the old Constitotion, and which, it mas believed by its ad- 
vocates, would restore that school of learning to its former 
prosperity and repntation. Accordingly we find that the very 
legielative body whidl adopted this arnendment and was con- 
versant with its meaning, immediately upon its ratification, 
passed the act we are now construing, and provided therein 
for the election of trustees as they wore elected before the war. 
Thns the very legislative body which drafted theconstitutional 
amendment, gave a legidative con~truction of the meaning of 
its terme. This interpretation, therefore, isentitled to peculiar 
respect. Lewis' casz, 29 Penn., 576 ; Brightly on  election^, 
667, 674, 678, and cases in note ; em park Dodd, 6 Eng., 152 ; 
Oyclen v. Sanders, 1 2  Wheat, 291 ; Cooly 69; Story on 
Const., 407. 

But the objection is made that Sec. 10, Art. 3, of the Con- 
stitution, prohibits the Zegislatnre from making this election. 
That section is in these words : ': The Governor shall nonii- 
nate, and by and with the advice and consent of a majority of 
the Senators elect, appoint all officers whose oflices are so ee- 
tablished by this Constitution, or whicf~ shall be created by 
law, and wliose appointmento are not otherwise provided for, 
and no such officer shall be appointed or elected by the Gen- 
eral  il;s~ernbly." Now, it is clear that this section of the Con- 
stitution was not meant to prohibit the General Assembly from 
electing any officer at  all, fur Sections 11, 20 and 22, of Arti- 
cle 2, and Section 3, Article 6, provide in expegs terms for 
the  election uf certain ofiicers by the General Assembly. T h e  
trne constrnction of this section of the Constitution is, that i t  
prohibits the election by the General A~sernbly only of L L  those 
officers whose appointments are not otherwise provided for;" 
but where their appointment is otherwise provided for in the 
Constitation, that mode, whatever it may be, or by whatever 
electoral body, is as valid as any other expressly prescribed in 
that instrument. 80 after all, the single enquiry is, what is 
the proper constrnction of this amendment of the Constitution 
in relation to the University, uncontrolled by Section 1 0  or 
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any other provision of the Constitntion. For it will not do to 
say that Section 10 controls the amendment, and not the 
arnendtnent controls Section 10. The principles of conetruc- 
tion make Section 10 subservient to the atnendrnent, if there is 
an irreconcilable conflict betweeu them. Eveu where the en- 
tire in~trument was formed at the same instant of time, the 
rule is, " that if two provisions of the written Constitution are 
irreconcilably repugnant, that which is last in point of time 
and local position is to be preferred." Cooly 58, note. 

If, therefore, there was a real and irreconcilable conflict be- 
tween the amendment and Sec. 10, or any other part of the 
Constitution, RP for example, if the amendment had provided, 
expressly, that " the Legislature shall elect Trustees of the 
University," by every rule of construction, that provision 
would control all others, as to that particular class of officers, 
but it wonld at the same time leave the prohibitory clause of 
Sec. 10 in  full force in all other cases. If this is not the rule, 
i t  mould follow that an amendment engrafted npon the Gousti- 
tution, although expressly intended to make a change, would 
fnil, if i t  conflicted with any part of the very instrument it was 
intended to alter. But there is no conflict between Sec. 10 and 
the amendment, a8 eBect may be given to both provisions; for 
the amendment merely qualifies the other provisions of the 
Constitntion by giving the election of these Trustees only, to 
the Legislature, leaving the prohibition in Sec. 10 to operate 
in all the cases therein proqided for. To iIlustrate : Almost 
every act of incorporatiou either repeals or suspends some part 
of the general law of the land, yet the law is not the lees ope- 
rative in all other cases. So also, the amendment is not unlike 
an exception in a grant. 

Evt  it is objected that the amendment only conferred upon 
the Legislature the power to delegate, and not to exercise, the 
elective franchise, and therefore, that the election by that body 
was void. In  reply to this it may be aErmed, if not as an 
axiom, yet as a safe proposition, that where a body has the 
power of delegating an authority, without limitations or re- 
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strict ion^, there it haa itself the power of doing the thing dele- 
gated. I t  may perform any act it can authorize another to do, 
upon the principle that the less is included in the greater. 
Rice v. PacAman, 16 Mass. 326 ; Cooly 100. 

Eut  i t  is again objected, that in electing the Trustees the 
Legislature nsurped an executive power, which is forbidden by 
the theory, if not the words of the Constitution. Now the 
election of officers is not an executive: legislative or judicial 
power, but only n mode of filling the offices created by law, 
whether they belong to one department or the other. The 
election of a judge is not a judicial power, nor the election of 
a Governor an executive power; for if eo, all elections by the 
people aonld be an infringement upon the executive depart- 
ment. The true test is, where does the Constitution lodge the ' 
power of electing the variorls public agents of the Government, 
and it  is conclusive upon the jndicial mind, whether this power 
is found to be lodged in the one o r  the other branch, or con- 
currently in all these departments into which the snpreme an- 
thority of the State is divided. 

The purpose of the Constitution was that there should be 
Trustees of the University, and that they should be elected by 
the Board of Edueation. The purpose of the amendment is, 
that they shall no longer be elected by the Board of Education, 
but in such tvny as the Legis!ature may provide, and to that 
end, unlin~ited power is vested in that body, as to the number 
of Trmtees, and the mode of election, leaving both to the 
wisdom and discretion of tho Legislatnre. This view is the 
more apparent, when we compare the amendment with other 
parts of the Constitution. For example, Sec. 1, Art. 3, pro- 
videe that the Governor, &c., shall be elected for s term of 
four "by the qualified electors of the State.," Sec, 21, 
Art. 4, provides that a clerk of the Superior Uonrt of each 
county, " shall be elected by the qualified voters thereuf." Sec. 
26, Art. 4, provides that the Jnstices of the Supreme and 
Superior Oourts " shall be elected by the qualified voters of 
the State," and so in regard to all the other oEcers of the 
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State. Wherever w particular mode of election mas intended, 
i t  was plainly and in direct terms, as in these examples, pro- 
vided in the Constitution. If, therefore, this amendment had 
intended any one mode of election, i t  wonld have so declared 
in the like express terms. As  it did not so declare, who is to  
decide, but the Legislative body upon which the whole power 
is conferred ? 

The Constitution pwvides but two modes of election for all 
pnblic officers, one by the people and the other by the Legis- 
lature. I t  certainly was not intended that the people should 
elect the Trustees of the University. A proposition to elect 
sixty-four Trustees by the people a t  large would be absnrd. It 
would be more reasonable thus to elect directors of railroads, 
and the penal and charitable institutions of the State. The 
only otber mode of election is by the Legislatnre, or as it may, 
as in this case, prescribes. The amendment opened two courses 
to that body, either to devolve the election on some other body, 
selected for the purpose, or to exercise the power itself. It 
wisely chose the latter course. A constitutional body of gen- 
tlemen, from every county in the State, ohoson by tho people 
for their supposed fitness, assembled together for deliberatioo 
and the enactment of laws for the public we lhe ,  is the most 
eminently fit to choose as Trnstees, those who are worthy and 
disposed to dischar,p the grittuitous dutiea of the office. 

The Constitution of the United States has a provision very 
similar to the amendment we are now considering. Art. 2, 
Sec. 2, provides that "each State shalt appoint, i n  snch manner 
as the Legislatnre thereof may direct, electors," &c. The con- 
struction of this clause of the Federal Constitution, has been, 
that it confers npon the Legislature the power to elect or to  
refer the election to the people. Commenting npon this pro- 
vision of the Ti'cderal Oonstitution, Curtis uses this language : 
" I n  this place it was propo~ed that each State should appoint, 
in such manner as the Legislature might direct, a number of 
electors equal to the wliole number of Senators and Repre- 
sentatives in  Congress to which the State might be entitled 
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under the provisions of the Co~lstitntion already agreed npon. 
The  advantages of tliis plan were, that it referred the mode of 
appointing the electors to the States themselves, so that they 
could adopt a popular election, or a election by the Legislature, 
as they might prefer." Hist. of tlie Const., Vol. 2, 389. To 
the same effect ib Story: "It is obeervable that the language 
of the Constitution, is that "each State shall appoint in snch 
manner as the Legislature thereof may direct," the number of 
electors to which the State is entitled. Under thi? authority 
the appuintrnent of electors lias been variously provided by the 
State Legislatures. I11 some States the Legislatures have 
directly chosen their electors by themselves; in others they have 
been chosen by the people by a general ticket, through the 
whole State; and in others bp the people in electoral districts 
fixed by the Legislature, a certain number of electors being 
appointed to each district. No question has ever arisen as to 
the constitnticmality of either mode, except that of a direct 
clioice to the Legislature. 

L L  Eut tliis, though often doubted by able and ingenious 
minds, has been firmly established in practice, ever since the 
adoption of the Constitution, and does not now seem to admit 
of controversy, even if a suitable tribunal existed to adjudicate 
upon it. At  present, in nearly all the States, the electors are 
chosen either by the people by a general ticket, or by the State 
Legislsture." Corn. on Const., vol. 3, sec. 1466. So that al- 
though there h s  been some diversity of' opinion, the constrnc- 
tion of this pruvision of ihe Constitution l m  been finally set- 
tled in favor of the legislative power. 

We conclude, therefore, both frurri reason and authoirty, that 
the Legislature in electing- Trustees of the University, only ex- 
ercised a power conferred upon them by the Constitntion. 

PEARSON, 0. J. I was not in attendance, owing to sickness, 
when tlie Associate Justices at the last term of the Court, Iiad 
this case under consideration. 

They inform me there mas no difference of opinion upon the 
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question as to the ratification by the people at  the election in Au- 
gust, 1873, of all of the amendments to the Constitution which 
were submitted to a vote, and the Associate Justices concnr- 
red in the conclusion that the amendments were d d y  adopted, 
and form a part of the Constitution. I concur in this opinion. 

The Associate J~lsticea further inform mc there was a dif- 
ference of opinion on the question as to the constitutionality of 
the act which provides "tho General Assembly shall elect the 
Trnstees of' the Ul~iversity ;" an advisari was taken for the 
purpose of enabling me to take part in the decision of that 
question. 

The amendment nnder consideration  trikes out sections 5, 
13, 14 ~ n d  15 of Article 9, "Education," and enacts, " T l ~ e  
General Assembly ~ h d l  11ave power to provide for the election 
of Trnstees of the University of,North Carolina." 

It is said this geueral power is restricted by R prohibition in 
section 5, Art. 3, "Execntive Department." "And no such 
officer shall be appoii~ted or elected by the General Assernbly." 
No  reference to  his prchibition is made in the amendment, 
and the argument is : The original Constitution and the nmend- 
ment are to be construed tugethcr." The  amendment is to be 
considered as if it had been iuserted in the original Constitu- 
tion. 9 n  express prohibition cannot be made to yield to an 
inference drawn from the general words used in conferring the 
power. Therefore, the General Assem.bly has power to pro- 
vide for the election of' Trustees, in m y  other mode, save that 
of an election by the members of its own body. 

This conclusion follows, provided the premises be admitted : 
I s  the proposition true, an amendment to the Constitution is 
to be considered, as if it had been in the original instrument? 

I n  support of this proposition, reliance is put upon the 
analogy of a settled rule of constrnction in regard to amend- 
ments in pleadings, Loth in courts of law and of equity; bnt 
in my opiniou this is not in point. A party cannot amend his 
pleading without obtail~ing the leave of the Court; in order to 
prevent the party from having benefit by his oruiesion to in- 
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sert the matter in the original pleadings, the leaveof the Court 
is given on the condition, that the amendment shall be consid- 
ered, as if it had been inserted in the first instance. The  
people, voting in accordance to the provisions of the Constitn 
tion, have power, withont asking the leave of anybody-to 
make? amend, alter or modify the Co~lstitntiori at any time, and 
to any extent a majority may see fit, There is no occasion for 
any condition or f i ~ r  a resort to legal fiction, but in pntting n 
construction upon the amendment, the Court is to take the fact 
as it is, the a~nendmetit was r n ~ d e  after the adoption of the 
Constitution, and is bound to give full effect to the amendment, 
as the last expression of the will of the people; true, the Con- 
stitution and the amendment are to be construed together ; but 
the object is to see how far the original Constitntio~l m m t  yield, 
in ordor to give fill1 effect to the amendment. A s  the power 
conferred npon the C4cneral Assembly is without any restric- 
tion, full effect cannot be given to the amendment without 
making the prohibition contained in the original instrument 
yield to the extent of allowing fin exception in respect to the 
appointment or election of Trustces of the University. 

'l'lie rules adopted by the Courts for the construction of codi- 
cile, f~~rn i s l i  a more apt analogy and are donbly in point. The 
testator, observing the formula required by law, can revoke, 
amend, alter or modify his will, at any time aud to snoh extent 
as he is minded ; the Courts look upon the codicil as the last 
expressiun of his  ill, and give full eftect to it, by nlaking 
' L  the will" yield ae far as is necessary f i r  that purpose. Tlle 
fiction that the codioil mast be considered as if it had been in- 
serted in the will is not resorted to, and the Conrts give fnll 
weight to the fact that the codicil was made ofter the will, and 
the extent to wbich the intention of the testator had been 
changed is judged of by the words of the codioil, givingeffect 
to the will and constr~ling. it with tllc codicil only, so far as 
the will can be aIlo~ved to operate withont detracting t'rom the 
effect of the codicil. 

So, in reference to the General Assembly, that body has 
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power to repeal or amend any prior statnte. An alner~datory 
st tutc is cdnstrued with referelice to the fact that it was en- 
acted c f k r  tile original statnte, and the portion of' the second 
statnte being considered as if it hsd been inserted in the first, 
as never hae been suggested. 

So, in reference to deeds; the party to a deed 111a~7 rescind 
or alter it by tlie execution of ti second deed. Tliere is no ne- 
cessity for the leave of any one to enable them to do so, and 
the Courts give full efl'ect to the last deed, ae expressing the 
intentioil of t11e parties, the first deed being referred to only 
for the purpose of seeing h u w  Gr he rnnst yield in order to 
give full effect to tlie la& 

Thus, it is men that i u  construing codicils, anlendtnents to 
Constitutiun, atnendrnents of' statntes, and the alteration of 
deeds, the Courts gi rc  weight to the fact that the one is made 
r~fter tlie other, alld the$ction that an amendment to pleading 
is to be considered as 8 i t  had been irlserted in the first in- 
stance, stands imlntcd, and id confined to the case of an amend- 
ment to pleading, because of the special gron11d on which it 
rests. 

r i  1 lie mode of elccting Trnstees by " the Board of Educa- 
tioil" had not been attcnded with n favorable result; under 
the old mode of electing Trustees "by t l ~ e  members of the 
General Assembly," the inbtitution had flourished until 
blighted by the desolation of war ;  so, when the former mas 
discarded by the arnendlnent and struckout of the Constitutiun, 
it was naturallg to be expected tha t  the old mode would be 
again adopted. These are parts of history, to be taken into 
c )nsideration as bearing upon the constructiun of the amend- 
ment, and scelns to me to be conclusive. 

Had the amendment provided : " The  Trustees sEiall be 
elected by the nlernbcrs of the General Assemblj," fio 8s to 
adopt tlie old mode, in so many wurds, it w u d d  have had the 
t~dvsntage uP being direct and free from all root11 fur construc- 
tion, but it would hare  been exposed to one objection urged 
ag t iwt  the mode adopted in the Constitution, which the arnend- 
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rr~ent strikes out, to-wit : there conld be no change in the mode 
without delay and expense incident to all changes of the fund* 
mental l aw;  whcreas, by conferring an unrestricted power 
upon the General A~semblg,  that body could adopt the old 
mode, or some other, and if the mode adopted in the first in- 
stance proved unsuccessful, set aside and substitute another by 
ordinary legislation; fur instance, if the General Assembly 
adopted the old mode, arid that, under the new conditions re- 
snlting from tile war, did not prove a snccess-then another 
mode-na electio3 by the Alumni of the University, conld be 
tried, or any other which circnmstanues might, in the wisdom 
of the General Assembly, be deemed expedient. 

The  objections, that under the power to provide for the elec- 
tion of Trnstees, conferred upon the General Assembly, that 
body could not provide for an election by ite own metnbers, 
besides being met by reference to the past history of the Uni- 
versity, is opposed by the arialogy of the law. It is settled- 
e will of property to A to do with, as 110 pleases, confers ab- 
solute ownership. If an nnrestricted power of appoinment be 
given i t  confers the ownership, for, if the party to whom the 
power is given, does not exercise it, the presutnption is that he 
makes an appointment to hirnself. This inference of the law 
is based on a kuowledge of human nature, and the effect of 
self-interest, which is presumed to prevail among corporate 
bodies, whether political or merely civil, as well as among in -  
dividuals; find with deference to the opinion of others, my 
conviction is, according to the principles of hnrnan nature and 
the analogies of the law, b.ased upon then1,in granting this un- 
mistakable power to the General Assembly, it was not only 
expected, but it was the intention of the amendment, that the 
General Afisembly shotdd adopt the old mode of election, and 
should that not answer, then that Lody has powtir to substitute 
another. 

PER CURIAM. Jndgtnent reversed, and jndgment for the 
plaintif5 upon the demurrer. 
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SPRINKLE and wife v. MARTIN. 

0. SPRINKLE and wife v. JOBN W. MARTIN. 

I. -4 debtor owing two or more debts to the same creditor and making 
a payment may at  the time direct tho application thereof; 

2. If he does not direct the application, the creditor may do so; 

3. If neither at the time directs the application thereof, the law will ap- 
ply i t  to that debt for which the creditor's security is most precarious. 

( X o s s  v. Adama, 4 Ired. Eq. 42 ; Ramsaur v. Thomas, 19 Ired. 166 ; St& 
v. Thomas, 11 Ired. 251; Jenkins v. Bed, 70 N. C. Rep. 440 cited anrl 
npproved.) 

CIVIL ACTION, against the defendant as enrety on a gnardian 
bond, heard befbre Cloud, J., at Angnst (Special) Term, 1874, 
of the Superior Court of WILKES county. 

The deferldant was surety fur one Benjamin P. Martin, who 
was the guardian of the feme plaintiff', his daughter. The 
ylaintiffs had heretofore recovered from the guardian a largo 
m o n n t ,  vhich lie had received dnring her minority, from the 
estate of her grandfather, one Isaac Martin ; the remainder of 
the j n d p e n t  being fur egects which came into the possession 
of the guardian from the estate of her uncle, ove N. G. Mar- 
tin ; this latter amonnt came into the gnardian's llands after 
the ferne plaintiff became of age, and was no t  secured by the 
guardian bond. 

On the trial in the Superior Court, a t  Spring Term, 1874, 
i t  was agreed aa so the amonnt of effects which the gnardian 
had received from tho estate of her grandfather and which was 
covered by the guardian bond, and the only contest then arising, 
was as to the applicativn of $196.47, received by the plaintif% 
under the following circilmstances : 

After the colnlnencemeut of this action, the plaintiffs, by 
suppleniental proceedings, under Sec. -, 0. C. P., had recov- 
ered the said sum of $197.67 from one Shufurd, who owed the 
same to the said guardian, by note given for the purchase of a 
slave which had come into the possession of the guardian fiom 
the estate of the said Isaac Nartin, and which slave helongecl 
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to the , fme plaintiff and her motller and sisters-all wards of 
&aid guardian, and for whom there was but one bond, which - 
mas intenclecl to cover their whole estate. This slave had been 
sold dnring the minority of said wards, a r~d  without any order 
of Conrt. 

It w:is admitted that 43. P. Martin, the guardian, mas totally 
insolvent. The  defenclent insisted that the Inorley collected 
from Shnfford bhould be applied as a. credit on the amount 
covered hy tho gilardian bond, in exoneration of hi111 p o  
tunto. O n  the other hand, the plaintiff8 contended, that the 
money thin collected should be applied as a credit on the sum 
dne from the guardian, and which mas unsecured, not being 
covered by the guardian bond. 

His  Honor being of opinion with the plaintiff, gave jndg- 
went accordingly. From this judgment, the defendant ap- 
pealed. 

3'0% ct2 Armfield, for appellant. 
Fulvhes, contra. 

READE, J. This is the fifth case at least, i n  our o m  Re- 
ports, in which it is decided : 1. That a debtor owing two or 
more debts to the same creditor, and making rt payment. may 
at the time direct the applicatfon of it. 

2. I f  the debtor does not  direct the application at the time, 
the creditor mag make it. 

3. If neither debtor or creditor makes it, then the law will 
apply it to that debt fbr which the creditor's security is most 
precarions. Hoss v. Adums, 4 Ired. Eq., 42; Barnsew v.  
Thomas, 10 Ired., 165; State v. Thomas, 11 Ired., 251 ; Jell 
bine v. Beal, 70 K. 6. Rep., 440. 

There is no error. 

PER CURIAM. Judgtnen t affirmed: 
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DOE on demise of WRIQPT v. PLAYEE, 

DOE on demise of CATHERINE WRIGHT v. THOMAS PLAYER. 

Vi'hcre an infant f e r n  covert acknowledged the execution of a deed, 
and her privy examination was taken before a Judge of the Superior 
Court: Hold, that the deed was then a conveyance of record, and 
conld not be collaterally impeached in an action OJ ejectment. 

(Woocltoume v. Gorrell, 66 N. C. Rep. 82, cited and approved.) 

CIVIL ACTION, Ejectment, commenced before the adoption 
of' the (1. 0. P., tried before Cloud, J., at the December 
(Special) Term, 1873, of NEW HANOVER Superior Court. 

On tho trial below. it  was admitted that tile land in disputc 
was the property of the lessee of the plaintiff, being laud 
o w ~ e d  by her at the time of her marriage with James Wright, 
and that he, her said husband, died before the commencen~ent 
of thia action. 

On tho -day of January, 1853, James Wright and Cath- 
erine, hie wife, the lessor of the plaintiff, made a deed of con- 
veyance of the land in dispute to McMillan and Davis, wliich 
deed was duly acknowledged and the privy examination of the 
wife taken, before his Honor, JNO. M. DICK, then one of the 
Judges uf the Superior Courts, and the deed was duly regi* 
tered. 

On the 5th day of December, 1853, McMillan and Davis 
sold and conveyed the land to the defendeut, by deed duly 
proved and registered. 

The plaintiff ofYered to prove, that at the time of the execn- 
tion by her, of the deed for the land to McMillan and Davis, 
and at the same time of her private examination before JUDGE 
DICK. ehe was an infant. And for the purpose of ehowing 
that she had never ratified the sale of said land, the plaintiff 
oflered to prove further, that several years after the acknowl- 
edgmeut by her of the execution of the deed, and in the life- 
time of her husband, in  disaflirmnnce of her contract of sale, 
  he took possession of said land, claiming it ns her own ; and 
continued in posseesion until she was ejected by the defendnnt, 



on certain proceedings before a Justice of the Fetzce, and that 
very soon after his cleilth, she commenced this ncticm. 

His  IIonor rejected all this testimony npon tlie gronntls, 
that the probate of the deed to Xc9lilla:1 and Davis, oRe'cred i t :  

evidence, was conclnsive; and that the plairitifl' conid not 1x1 
heard to say, t!iat she was n ~ t l e r  the disabilily of illfancy n t  
the time she nclinowledged the execution uf the e,rlme befbre 
JCDGE DICK. 

1 r 1  submission to this opiriion of llia Honor, tlie jd;tintifF sr.1,- 
rnitted to a non-suit and a1)yealcil. 

Stranye and Battle &  SO?^, for appcllunt. 
Emith & Strong, contra. 

ESNUM. J .  Gpon the trial, in  the Iivding case of Tl'coil- 
7 m ~ n e  v. Gorrell, 66 N. C. Rep., 62, the plaintiff ofTered to 
prove, that 2t the time of her privy exa~ri i~~at ion she was rtm 

comnpos merztis, and the deed was on that account void. In  the 
case now before us, the plaintiff o f b e d  to prove on the trial, 
that she was an infant at  the time she acknowledged the deed, 
and a n s  privily examined. I n  tho t i~rmer  case this Court !ield : 
1. That the acknowledgment mtl privy examination, take11 
before n Jndge, by our Statute, has the eff'ect of a fine aud 
recovery; 2. that a fine or recovery is a matter of record i n  
England, done before the Chief Justices of the Court of @urn- 
mon Pleas in  opBn Conrt, and that the verity of sncl: record 
cannot be impeached. 

In  delivering the opiriion of the Conrt the CIIIEF JUSTICE 
s a p  : " I  am not able to see hcw the proceeding, if done be- 
fore a Jndge or the County Court, could be vacated by the 
wife, if in  poirit of fact the examination was not separate and 
apart from her husband and she was subject to the influence of 
his presence, or if in point of fact, she was not of sound mind 
a r ~ d  conlcl not volantwrily assent thereto. Possibly, where the 
examination is by commission, the wife might maintain a bill 
in equity, to cancel tlie deed on the ground of fraud, arid ta 
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Don on demise of WRIQHT v. PLAYER. 

false certificate by tlie Commissioner, but i t  is perfectly certain 
that tllis assnrance of title, and conveyance of record cannot 
he impeached collaterally, in an action for the land, as the 
plaintiff offered to do in this caee." 

I t  is clear that IVoodbounze's case is decisive of this, unless 
the effect of a fine or recovery, up011 the rights of an infant, 
om be clistingnisliod from the effcct upon the rights of a person 
non comnpos mentis. Admitting the force of this, the connsel 
of the plaintiff h v e  assumed that task, and filed a learned and 
able brief, to ehow the difference between the two cases. 

Woodbou?*ne's case was put upon the ground that when the 
Itevised Statutes, chap. 37, sec. 9, entitled that, "all convey 
ances, &c., aclmomledged, &c., shall be as valid in law to 
convey all the estate of the wife, in such lands, &c., as if done 
by fine and recovery or any other means whatever," all con- 
veyances so made, must have the effect declared in the Statute, 
and no other, and that the effect of a fine or recovery ia, to 
constitute a conveyance of record. 

The counsel admit, that a fine is a conveyance of record, 
and therefore car~not be impeached collaterally, even though 
the Jndge certifies to the privy examination of a person mn 
mp08 mentis, but contend that the Iecjing a fine by an in- 
f:dnt, can be thus impeached, upon the ground that the Court 
had no jurisdiction to take the privy examination of an infant. 
No authority is cited in support of position, that tho Court 
has less jurisdiction, in one case than the other, and that its 
act in the case of a person non compos mentis, has the fqrce 
and effect of a record, whicli cannot be impeached, while in 
the case of an infant, i t  has no such effect, and can be im- 
peached. Nor does reason support tlie positiofi, as the sup- 
posed hardship, in the case of an infant, is no greater, than in 
that of the lunatic. 

It is true, that the Court ought not to admit the acknowl- 
edgment of one nnder the disability of non age, or lunacy, yet 
haviug once recorded their agreement as the judgment of the 
Court, i t  ie a judicial act, done by an infant in a Court of 
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DOE on demise of WRIGHT 'v. PLAYER. 

record, and forever binds hirn and his representatives, nnless 
he reverses i t  by a writ of error, which must be brought by 
him during his minority, that the Court, by inspection, may 
determine his age. Co. Lit. 380 ; 2 Inst. 483 ; 1 2  00. 122 ; 
Bac. Infancy, tit. I. So, if an infant levies a fine, he  is en- 
abled, by law, to declare the uses thereof, and if he reverse 
not the fine during his non-age, the declaration of uses will 
stand forever; for thoilgh that, (the declaration of uses) be a 
matter in p i s ,  and all such acts 'in pais an infant may avoid 
a t  any time after his full age, if he do not consent, yet being 
made in pursuar~ce of the fine levied, which fine must stand 
good forever, nnless reversed during infancy, so will the 
declaration of uses also. Co. 58 ; 10 Go. 42 ; Moor. 22. 
And the reason why these conveyances by fine and re- 
covery must be avoided during infancy, is because being en- 
tered into, under the personal inspection of the Judge, who is  
supposed to do right, ihe infant cannot, against them, aver his 
disability, but must reverso them by a judgment of the Supe- 
rior Court, which, by inspection, has the same means to deter- 
mine what is right, as the Court which received the contract. 
Bac. Abr. tit. Infancy, 125 ; Moore P1. 202 ; 2 Inst. 483 ; 00. 
Zit. 380. 

The  distinction is between matters of record and matters 
inpais, the latter may be avoided either within age or at  fnll 
age, bnt matters of record, as statutes Merchants, aud of the 
Staple, fines and recovsries must be avoided during mi- 
nority ; for being judicial acts, taken by a Court or Jndge, the 
non-age of the party is to be tried by inspection, and not by 
the conntry, and must be dissolved eo ligamine puo Zigatur, 
for judgments are not to be subverted by matter in  pais, 
withoat n~a t te r  of record. 3011. Abr., 742. 

For example, if an infant bargain and sell his land by deed 
indented and enrolled, yet he  may plead hL non-age, for not- 
withstanding the Statute 27, Hen. VIII, Chap. 16, makes the 
enrollment neceesary to complete the conveyance, yet the bar- 
g~inot t  claims by the deed as a t  common law, which is a matter 

7 
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inpais, and therefore defeasible by proof of non-age at any 
time. 2 Inst., 673. So it  is said that if an infant appear by 
attorney and suffer a recovery, i t  may for this error be reversed 
after the infant comes of age, because it shall be tried by the 
conntry whether the warrant of attorney was made when un- 
der age or not. But when the fine or recovery is made in 
person, then the Judge acts on inspection, and his judicial act 
becoming a record, can be reversed only by the same solemnity 
with which it  was done. 

It is needless to pursue the matter farther, for i t  seems clear 
that if this conveyance had been by fine or recovery at com- 
mon law, i t  could not have been reversed except by writ of 
error, and that during the minority of the infant. This being 
so, the only difficnlty is removed, for the statute here steps in 
and enacts, that all deeds eseollted as this was, " shall have the 
force and eEect of a fine and recovery." 

I t  is no answer to say that in our State these conveyances, 
by the acknowledgment and privy examination of a fenze 
covert, are not matters of record, and therefore no writ of error 
lying for them to reverse them, the party is withont remedy, 
unless they car] be impeached by matter inpais. The law is 
so written, and the hardsbip, if there be any, must be directed 
to another tribunal. But the hardship is more seeming thaa 
real, and is incident in many forms of estoppel, by record and 
otherwise. The saltltary effect of preserving the solemnity 
and conclusiveness of judicial acts and records inviolate, more 
than compensates for an occasional hardship in practice. 

The same hardship existed in the conveyance by fine and 
recovery, for the retnedy of sn infant feme covet$ only lay 
when she could seldom claim it, to wit, dnring non-age, arid 
she was under the constraint of her husband. 

I n  uur case the deed was executed in 1853, and its effect ie 
governed by Reviaed S ta t~~tes ,  Chap. 37, Sec. 9. It is otser- 
vable that the Revised Code, Chap. 37, Sec. 8, enacted in 1856, 
and now the law, omits the words, " as if done by fine or re- 
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I covery, or in any other m a p  and means whatever.,' How this 
change will effect conveyances made subsequent thereto, we. 
are not now called upon to decide. 

PER CUBIAM. Jndgmen t affirmed. 

STATE v. WARREN CARTER. 

Upon an indictment for larceny and receiving stolen Treasury notes: 
Held, that it was error to admit evidence showing, "that shortly 
after the alleged stealing, the defenclnnt purchased several arti- 
cles at a store, and that witness saw a number of bills in the pocket book 
of the defendant, of what denomination, he was ignorant." 

(Mathews v. Nathezas 8 Jones 188; Cobb v. Foglema~t, 7 Ired. 440; State 
v. Allen, 8 Jones, 257; Pollock v. Pollock, 68 N. C. Rep. 46, cited and 
approved.) 

INDICTMENT for Larceny and receiving stolen goods, tried 
before Cloud, J., at the Spring Term, 1874, of the Superior 
Conrt of DAVIE County. 

The defendant was tried upon an indictment containing two 
conn ts ; one for stealing certain United 'States Treasury notee 
and Fractional Currency notes, the property of the prosecutor,. 
one Lenion Shell ; and the other for receiving the same, 
knowing the notes, &c., to have been stolen. 

On the trial, the State proved by one Mary March, a colored 
woman, that she herself stole the money from the prosecutor, 
with whom she was living, acting under the persuasion of the 
defendant, with whom it appeared she was impi.operly co- 
habiting, and that she gave the defendant most of it. 

It seems that her examination at the time of her arrest waa 
taken down i n  writing, and soxe  questions arose as to the neces- 
sity of introducing such written examination to corroborate the 
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statement she made on the trial. The decision of his Honor, 
objected to by the prisoner in relation to the matter, need not 
be stated, ns the case went off' in this Court upon another point, 
in no way connected with it. 

The Solicitor, with other witnesses introduced one Wm. 
Bailey, who proved that the defendant, a short time after the 
larceny was committed, came to his store and purchased several 
articles; and that when the defendaut to pay for the 
same, he, the witness saw several bills of money in his pocket- 
book, bnt that he did not notice the deuomination of them. 
This evidence was objected to by the defendant, but was 
received by the Uourt, wlierenpon the defendant excepted. 

Under the instructions of his Honor, the jury returned a 
general verdict of "gnilty." Motion for a new trial ; motion 
overruled. Judgment and appeal by defendant. 

BcCorkle 13 Bailey, for defendant. 
Attorney Cdnerak Hargrove, for the State. 

BYNUM, J. The count in the indictment against the prisoner, 
relied upon by the State, is that which charges him as the 
receiver of stolen property, knowing it to have been stolen, to- 
wit : A specified number of United States notes of five dollars 
each, of one dollar each, and of fifty cents ench. In  support of 
the charge, among other things the State offered to prove 
by one William Bailey that "a short time after the 
larceny, the prisoner came to his store and purchased several 
articles, and lie saw several bills of money in his pocket-book, 
when the prisoner went to pay him, but did not notice the 
denomination of them." This testimony was objected to by 
the prisoner, but admitted by the Court. Was this error ? 

The rule of evidence as to its admissibility is, that "testi- 
mony which raises a mere conjecture, ought not to be left to a 
jury, as evidence of a fact which a party is required to prove. 
Matthews v. Matthewe, 3 Jones, 132 ; Cob6 v. Ebgbman, 1 
Ired., 440; State v. Allen, 3 Jonee, 257. The State here 
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was required to prove that the prisoner received the stolen 
';Treasury notes'9 described in the indictment. The evidence 
admitted to establish this fact, was that the prisoner was seen 
in a store, a short time after the larceny, whether a day, 8 

week, or a month after, is not stated, that he purchased several 
articles and had some "bills of money," neither the amount or 
denomination of which was seen. Was the sum of money 
seen with the prisoner, unusual in amount ? Was any of it, of 
the denomination of that which was stolen ? Was there any 
incident, connected with the store trsnoaction calculated to 
raise even a suspicion against him ? A man is seen in a store, 
having some money and making some, we are to assume ordi- 
nary purchases, in the usual course of business. The circum- 
stance of his having some money, was one common to all per- 
sons, who use a circulating medium and was unaccompanied 
by a single mark or incident, which distinguished his possession 
from that of others, of a ~iruilar sum of money. If the prisoners 
had been indicted for stealing wearing apparel, it would have 
been just as competent for the State to prove, that a short time 
after the larceny, the prisoner was seen dressed in a suit of 
clothes. The evidence admitted not only does not tend to 
establish the fact to be proved, but does not afford a ration81 
ground of conjecture of his guilt. What eif'ect this testimony 
had upon the jury, if any, we hnve no means of knowing. But 
as i t  may have misled them to the prejudice of the prisoner, 
and was improperly admitted, there muet be a venire a?e novo. 
I t  is unneoeesary to, and we do not decide the other excep- 
tions ; but Starkie on Evidence, 335, and Pollok v. Pollok, 68  
N. 0. Rep. 46, seem to hold that where the contents of a 
writing come collaterally in question only and are not material 
to the issue, such writing need not be prodnced, but par01 
evidence of its contents may be given. 

PER CURIAM. Venire de novo. 
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THOMAS W. BUTTON v. JOHN L. McMILLAN. 

It is error for a Judge in the Superior Court t o  set aside a judgment on 
the motion of the defendant, without giving the plaintiff the legal 
notice. 

Several causes of action may be joined in one complaint, p~qovided all of 
them arise out of any one of the clasees specifled i n  the C. C. P.-a. 
g. "(2.) contracts expressed or implied." 

@eymour v. Cohen, 67 N. C. Rep. 345, cited and approved) 

This was a MOTION by the defendant, upon affidavit, to set 
aside a jndg~nent obtained by the plaintiff, heard by Russell, 
J., at Chambers, in &ADEN county, on the 27th day of April, 
1874. 

The following are substantially the agreed facts, signed by 
counsel and transmitted to this Court as a "statement of the 
case." 

1. The judgment was rendercd at Spring Term, 1874, of 
Eladen Superior Court, for the sum of $359.11. A part of 
this judgment was rendered upon a note under seal, given by 
the defendant to the plaintiff, for the sum of $124.76, with in- 
terest from the 8th day of Decetnber, 1871, on $11 3.50 ; the 
balance of the judgrnent mas rendered on an open account, 
due by the defendant to the plaintiff. 

2. The plaintiff's complaint filed and sworn to at said Spring 
Term, 1874, demalided judgment for the sum of $479.11, 
with interest on $113.50 from the 8th day of December, 1871, 
and for costs. 

3. The defendant failing to file an answer, and no attorney's 
name being marked, the plaintiff, on the last day of the Court 
had the defendant called; and thereupon the plaintiff moved 
for and obtained judgment by default for the sum of $359.11. 

4. That Edwin W. Kerr, Esq., an attorney at law and part- 
ner of A. A. &Kay, Esq., was in attendance upon the Court 
during the whole term ; but was nnlcnown to the defendant as 
the law-partner of Mr. McKay, or as an attorney or otherwise. 
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And likewise the defendant was in Court, in pareon, several 
times during the term, at which the said judgment was ren- 
dered. 

5. On the 27th of April, 1874, before the Hon. D. L. Rus- 
BULL, Judge, &c., the defendant moved for and obtained an 
order to sct aside the jndgment in said action. No notice of 
said motion was ever given to the plaintiff; and he did not 
kuow that such an order had been made until the 26th day of 
September thereafter, when the order was shown to him by 
the Clerk of the Court, at which time he craved an appeal to 
the Supreme Court. 

Sutton and ?V. ZcL.  BcKay, for appellant. 
E. 14? Eerr ,  contra. 

SETTLE, J. A judgment having been rendered at tho reg- 
ular Spring Term, 1874, of Eladen Superior Court, in favor of 
the plaintiff, the defendant moved for and obtained an order 
from his Honor, at chambers, to set aside the judgment. 

Whatever merits the defendant's affidavit, upon which he 
based his motion, may disclose, either as to the absence of his 
counsel or othe~wise, yet no notice of said motion was ever 
given to the plaintifi', and he did not know that such an order 
had been made, until some time thereafter, when he craved an 
appeal to this Court. 

W e  have held in such cases that notice is necessary, and to 
grant the order without it, is errw. Seymour v. Cohen, 67 N. 
C. Rep. 345. 

This is decisive of the case before us, but as there are three 
appeals, now pending, involving very much the same ques- 
tions, and as it may be more satisfactory to the parties, we will 
notice the objections which are now urged against the plain- 
t i pa  judgment. 

1. I t  is contended that as the plaintiff's claim consisted of a 
note of hand for $124.76, and an open account of $234.35, he 
could ,not unite in tho same complaint "the two causes of 
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action, because they are not the same transaction " in contem- 
plation of the C. C. P., sec. 126. 

This is a misapprehension of the Code, for i t  is clear that you 
may join several causes of action, provided they all arise out 
of any one of the seven claoses specified in the Code, e. g. 

2. " Contracts express or implied," which is our case. 
11. This being so, there is uo force in the other suggestion 

that the Superior Court had no original jurisdiction over the 
amount of eaid note, and could not consolidate the same with 
an open account, thereby making a sum of which the Conrt 
could take jurisdiction. 
111. There is objection to the manner in which the amount 

of the judgment was ascertained. 
Tbe defendant having failed to file an answer, and no attor- 

ney's name being marked on the docket, the plaintiff on the 
last day of the term had the defendant called, and took judg- 
ment by default, and had the Clerk to ascertain the amount, 
which he was entitled to recover, by his own examination un- 
der oath, in pursuance of the 217th section of the C. C. P. 
IT. The defendant contends that the Code, having been 

suspended by the act of 1870-'71, chap. 42, making sum- 
monses returnable to the Court in term, and not before the 
Clerk, the Court could not, after a judgment by default on the 
open account, ascertain the amount due thereon, without the 
intervention of a jury. 

While the act cited, does suspend the Code, so far as the re- 
thrn of summonses is concerned, yet i t  provides that " the de- 
fendant shall appear and demur, plead or answer at the same 
term to which the summons shall be returnable, otherwise the 
plaintiff may have judgment by default as is now allowed by 
law." The question is, how are our judgments by default, 
now allowed by law, and the amounts thereof ascertained 8 1s 
i t  in the manner prescribed in the said 27th section o'f the 0. 
0. P., which certainly was the law at the time, or is it by the 
old mode of a jury and a writ of inquiry 1 For money de- 



JANUARY TERM, 1875. 105 

BLUE, Adm'r. v. MOMILLAN. 

mands at least, we are inclined to think that the C. C. P. may 
be followed. 

But we express no positive opinion on the question at  
present, as it is not necessary to do so for the decision of this 
case ; and it is a good rule not to decide questions until they 
are fairly presented for decision. I have only stated the ques- 
tion to show that we have not overlooked it. 

PER CURIAM. Judgment reversed. 

JOHN a. BLUE, Adm'r. of JOHN A. RICHARDSON a. JOHN L. 
McMILLAN. 

(For the Syllabus in this case, see the preceding case of Sutton v. Me. 
Millan, page 102.) 

MOTION by the defendant to eet aside a judgment obtained 
by the plaintiff against him, heard by his Honor, Russell, J., 
at Chambers, in the county of BLADEN. 

From the order made by his Honor, the plaintiff appealed. 
The  facts of the case, and the points raised and decided in the 
Conrt below and in this Court, are identically the same as are 
those in the case preceding. 

H. A. & C. 0. Xyon, fbr appellant. 
Kew, contra. 

SETTLE, J. The question presented by this record, is de- 
cided in Sutton v. dlcMillan, at this term. 

Let it be certified that there is error. 

PER CURIAM. Judgment reversed. 
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BRANCH, exparte. 

JEMIMA BRANCH, ex pa).te. 

Where A conveyed a certain tract of land known as his LLhome place, 
except so much thereof as may be laid off and assigned as a homestead 
under the Act of Assembly and which is expressly excepted from this 
conveyance:" Held, that the exception is operative and should be al- 
lowed to have effect. 

(Massey v. Warren, 7 Jones, 143, cited approved,) 

SPECIAL PROCEEDING, being a petition for a Homestead, 
originally commenced in a Jnstice's Court and carried from 
thence to the Superior Court of DUPLIN C O U D ~ ~ ,  where i t  was 
tried at Spring Term, 1874, before his Honor, Ju3ge Russell. 

The following facts were agreed and sent to this Court as 
one of the papers making up the transcript. 

The plaintiff in the petition is the widow of one J. G. Branch, 
deceased in 1872, first making and publishing a will, from 
which his widow duly dissented. She filed her petition before 
a Justice, praying that a Homestead in certain lands belonging 
to the estate of her deceased husband might be allotted to her. 
His creditors, and his estate was much indebted, caused them- 
selves to be made parties defendant to the proceedings in the 
Justice's Court, and from the judgment therein rendered in 
favor of the plaintiff, appealed to the Snperior Court. 

On the trial in the Superior Court, it appeared that James 
G. Branch, the husband of the plaintiff, acquired the lands de- 
scribed in her petition, and also intermarried with the plaintiff, 
prior to the Act of 1867, restoring common law right of dower 
to married women, and before the adoption of our present 
Constitution ; and that during hia life he conveyed the land, 
from which the plaintiff asks her Homestead may be allotted, 
to one E. H. Keathly in trust for the benefit of certain credi- 
tors, the defendants above named, in which deed occnrs the 
following clause : " Except so much thereof as may be laid 
off and assigned as a Homestead under the Act of Assembly, 
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BRANCH, ex paw. 

and which is expressly excepted from this conveyance." No 
Homestead was laid off prior to said conveyance, nor since. 
Nor had she petitioned for dower. 

His Honor, being of opinion that the prayer of the plaintiff 
in her petition was properly granted by the Justice upon his 
hearing the cause, affirmed his judgment, remanding the case 
to the Justice's Uourt to be proceeded with according to law. 
From this judgment, the creditors who had been rnada de. 
fendan ts, appealed. 

Kornegay, for appellants, argued : 
I. The point is aa to whether the alleged exception in the 

deed of trust is sufficient in law to amount to an exception. 
Coke says: " A n  exception is ever a part of the thing 

granted." Applying this rule to the case in point, we ask, 
what pa r t  is excepted 1 The deed does not tell us, neither 
does it refer to anything in existence by which the part alleged 
to be excepted may be ideutitied. The description of the part 
.excepted must be as plain and certain as the description of the 
thing granted. To give a deed any sensible operation, i t  must 
describe the subject matter of the conveyance, so as to denote 
upon the instrument what it is in particalar. The want of 
such a description in the deel  is fatal to the deed ; the want of 
such a description in the exception is fatal to the exception. 
Z e a  v. Robi?~son, 5 Ired. Eq., 373 ; h s e y  v. Bellile, 2 Ired., 
176 ; Waugh v. Richa~dson, 8 Ired., 470 ; X a n n  v. Taylor, 
4 Jones, 271 ; ArchibaZd v. Duvis, 5 Jones, 322 ; Riclzardsort 
v. Godwin, ,6 Jones' Eq., 229; Cfrier v. Rhine, 69 N. C. 
Rep., 346. 

11. The ovws of proof of the part alleged to be excepted lies 
upon the party who would take advantage of the exception. 
No description of the part alleged to be excepted is given in 
the deed, neither is there ally reference to any other paper 
writing made in the deed by which the part alleged to be ex- 
cepted can be identified. No homestead had ever been set 
apart to any one, and no part of the land hnd received the 
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impress which the law reqcires to make i t  a homestead, p re -  
viowly to the making of the deed of trust, and therefore the 
deed passed the title to the whole of the land, and the alleged 
exception arnounts to nothing, because i t  is too vague arid in- 
definite. dlcCormick v. Mowoe, 1 Jones 13 ; dlassey v. Ww. 
ren, 7 Jones 143 ; l l a g a r  v. Nixon, 69 N. C. R. 110. 

111. A sheriff was compelled to make a deed to the pnr- 
chaser at  execution sale, although defendant in  the execution 
claimed the land as a homestead, bwause i t  had not been set 
apart as such previously to the salc, Scott v. Walton, 67 N. C. 
R. 109. 

IV. A clause in II deed " as long as the system of common 
schools shall be kept up at  the place" is not expressed in apt 
terms so as to amount to an exception or limitntion, but passes 
the fee simple title, School Cbmrnittee v. Xesler, 67 N. C. 
R. 443. 

V. Nothing is reserved by the alleged exception because 
nothing is described, Edmundson v. Hooks, 11 Ire. 373 ; Xur- 
dock v. Andewon, 4 J oncs Eq. 77 ; Mallory v. Malbry ,  Bns. 
Eq. 80 ; Ca9ps v. Holt, 5 Jones Eq. 154. 

VI. A description in a deed as of 752 acres of land includ- 
ing the land I now live on, and adjoining the same, is too 
vague to convey more than the tract lived upon. Robinson v. 
Lewis, 64 N. C. R. 634. 

VII. But  the plaintiff insists from the case of Jo rdan  v. 
Hollowell, Term Reports page 605, in which this clanse ap- 
pears in the deed which was the subject of consideration : one 
half an acre of land where my grave yard is, which is at  the 
end of my garden and the privilege thereto belonging is ex- 
cepted ;" that, that case is a sufficient authority to eustain the 
position of plaintiff in this case. But that case is not like this. 
In  that case, the thing excepted was Zocated a n d  described 'at 
the end of my garden,' one half a n  acre where my p a v e  y a r d  
is. The grave yard is easily identified, and the quantity is 
shown by the exception. Not  so in this case. No  location 
and no descr@tion is given in the alleged exception, and no 
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BRANCH, ex parte. 

reference is made to any thing by which these things can be 
made to appear. The law in its solicitude to prevent uncer- 
tainty, the mother of contention and confnsion! has been so 
precise as to prescribe in conveyances certain words for the 
creation of an estate of inheritance, and exceptions in these 
conveyances must be as definite and certain as the words of 
conveyance themselves. Go. Lit. 9, a. 

VIII. The conetruction of deeds must be strict, and the in- 
tention must be gathered frorn the four corners of the deed 
itself, and must govern the constrnctiou of every passage in it. 
Burton on real Property 164. 1 Rnss, R. 260. 

Stallings, contra. 

PEARSON, C'. J. The case depends upon a single question. 
On the 7th of November, 1872, James G. Branch executed a 
deed by which hc conreycd to tlie defendant Iceathly in trust 
for certain creditors, a tract of land known as his "home 
plare, " except so much thereof as  may be laid o f  and assigned 
as a homestead under the act of Aseenz6ly and which is  ex- 
pressly excepted from this conveyance." I s  this exception void 
because of vagueness and uncertainty ? 

W e  concur with his Honor in the opirlion that the exception 
is operative and should be allowed to have effect by au order 
to lay ofland assign the homestead to which Jarnes G. Branch 
was errtitled under tlie statute to which reference is made. 
" That  is certain which can be made certain." 

This exception refers expressly to tho Act of Assembly, by 
which provision is made for laying off and assigning home- 
steads, and the part so to be laid off is excepted from the ope- 
ration of the deed. Plotwithstanding the ingenious and learned 
argument of the counsel for the defendants, we do not think 
that the question calls for discussior. The cases referred to, in 
regard to certaintg of description in deeds, exceptions and con- 
tracts, settle the rule that the snbject mast be so described as to 
make i t  capable of being identified ; and the purpose of this 
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EATON V.  KELLY d al. 

proceeding is to have the subject of the exception, identified 
in the manner provided for by the statute. The only case 
cited which seems to bear upon the position contended for, is 
iKassey v. Warren, 7 Jones, 143. I n  that case the contest was 
betwean two  set^ of creditors in respect to such parts of the 
personal property as the law allowed poor debtors. The poor 
debtor had made no application to have the property allotted 
and the allotment registered, was not known in the proceed- 
ing and had nothing to do with it, the decision turned on the 
construction of' Stv. 529 of the Revised Code, Chap. 45. In 
our case the proc,ceding is instituted by the widow of the 
debtor ; she stands i l l  his shoes, and the very purpose of the 
proceeding is to have the homestead laid off and identified aa- 
cording to tbe statute, so as to have the subject fitted to the 
description, set out in the deed made by the husband to the 
defendants, as being excepted from its operation and without 
which exception the deed wonld not have been executed. I t  
is with an ill grace that while taking the benefit of the deed, 
the defendants seek to evade one of its express stipnlations. 

No error. JAudgrneot affirmed. This will be certified. 

PER CURIAM. Judgment affirmed. 

JESSE T, EATON v. S. A. KELLY and others. 

A Sheriff and his sureties are liable on his ofEcial bond, only for a breach 
of some duty specifically described therein. 

(Crumpler v. The Governor, I Dev. 52; The Governor v. Mattock, Ibid. 
214; Jones v. Montford, 3 D ~ T .  & Bat. 73; State ex rel. Ellis V. Long, 
8 Ired. 513; State T. B r o w ,  11 Ired. 141; Brooks v. Gibh ,  2 Jones 
268; Evan8 v. Blalock, Ibid. 377, cited and approved.) 

This was a CIVIL ACTION, upon the official bond of a sheriff, 
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submitted upon facts agreed, and determined by his Honor, 
Cloud, J., at the Fall Term, 1874, of DAVIE Superior Court. 

The facts, pertinent to the decision of this Court, are sub- 
stantially the following: 

That the defendant, Kelly, was elected sheriff of Davie 
connty in 1868, gave bond and duly qnalified. That in lS70, 
one Martin was elected sheriff and gave bond, but Kelly claim- 
ing to hold over, ousted him from the office. On the 12th day 
of October, 1870, Kelly renewcd his bond, (which should have 
been given on the first Monday of the preceding September,) 
with the other defendants as ~ureties. 

On the 6th day of October, 1870, Kelly, as sheriff, caueed 
to be offered for sale, at public auction, at the court house 
door in Mocksville, a certain tract of land situate in Davie 
county, of about 230 acres, as the property of one Daniel 
Etchison, and at the same time caused i t  to be announced that 
the same was sold by virtue of writs of exccution against the 
property of the said Etchipon, at which  ale the plaintiffs be- 
came the last, and highest bidder, giving therefor $399.85, 
which sum the plaintiff paid Kelly and took a sheriff's deed 
for tho land, of date 7th October, 1870. Kelly, at the time, 
had no execntions in his hands against Etchison, nor had he 
any authority whatever to sell the land. 

Upon the foregoing facts, his Honor being of opinion, that 
as Kelly did not receive the plaintiff's money,'by virtue of le- 
gal process, commanding him to levy the same, &c., he was 
not o5cially responsible, gave judgment against the plaintifi. 
From this judgment the plain tiff appealed. 

2eCorkle & Bailey, for appellant. 
Craige & Oraige, contra. 

RODMAN, J. The question is not whether the sheriff is 
liable in damages for his false representation, but whether he  
and his sureties are liable on his official bond. 

The condition of the bond is as followe: "If the sheriff 
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aforesaid shall, well and truly, faithfnlly account, and make 
due return of all process and precepts, to him, directed, and 
pay and satisfy all fees and sums of money by him received or 
levied by virtue of any process, into the proper oflice into 
which the same, by its tenor thereof, ought to be paid, or to 
the peraon or persons, to whom the same shall be due, or their 
executors, administrators or attorneys, and  i n  all other things 
wet2 and truly, fuithf'ully etzecute the said o$ce of sheri$ aa- 
cording to law, during his contin.uance therein, the above 
obligation to be void, otherwise," &c. I t  cannot be contended 
that the breach complained of, comes within the first clause of 
this condition, which is for the due return of process, and the 
payment of all moneys collected, to the proper parties. If 
the breach, complained of, is covered by the bond at all, it can 
be only by the broad, comprehensive and general clause, for 
' truly and faithfi~lly, in all things, performing the dnties of 
sheriff.'' 

There are many decisions on the effect of these words. I t  
lnay n3w be considered as settled, that they relate only to the 
true and faith611 performance of the sheriff's duty, in the 
matters above seperately mentioned ; that is, in the return of 
process and the payment of money received by virtue of it, &c. 

To give to these words the extended signification contended 
for on the part of the plaiutiff, wonld render unnecessary any 
other words than these, as comprehending every violation of 
official duty in the condition of the bond declared on ; and 
would also render it superfloous for the sheriff to give bond 
for the collection and proper payment of taxes, State or mu- 
nicipal. 

Every duty of the sheriff might be comprehended in these 
general words if they were not restricted by those which go 
before and designate the snbject matter to which these are to 
RPP~Y. 

The same Act which requires a sheriff to give a bond, in 
the form of that complained on, requires him to give the other 
bonds for the collection and payment of the State and muni- 
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+a1 taxes, which conclusively shows that the general words 
have not the sweeping effect contended for. 

The decisions to this effect are so numerous and uniform, 
that I will refer particularly to a few only, and that very 
briefly, and merely cite the others. 

I n  CrumpZer v. the Governor, 1 Dev., 52, the sheriff had 
given four bonds, but the condition of no one of them expressly 
provided for the payment of the State taxes, the non-payment 
of which was the breach alleged. All of thetn contained gen- 
eral words, " faithfully execute the office," &c. I t  was held, 
that these words did not extend beyond the duties specially de- 
scribed and provided for i n  the preceding clause. HENDERSON, 
J., dissented from the conclusion of the Court, but lie concurred 
in this rule of constrnction, and states it with great clearness 
and force. State v. Long, 8 Ired., 415, was an action on n 
bond, with a condition contaiuing general words, like these in 
the bond before 11s. I n  that case it was held, that these words 
did not impose on the sureties an obligation that the sheriff 
shonld commit no wrong by color of his ofice, ,nor do anything 
not authorized by law. I t  was also said, as had been decided 
in Governor v. iMontford, 1 Ired., 156, that previous to the Act 
of 1829, which made them so, the sureties were not liable for 
a default of the sheriff in not roturning or in making a false 
return to a writ. The followng cases confirm this rule of con 
strnction : G'ovenzor v. Bizttock, 1 Dev., 21 4 ; Jon,es v. Xont. 

ford, 3 Dev. & Bat., '74 ; Stale em re8 EIIis v. Long, 8 Ired., 513 ; 
State v.Browrl, 11 Ired. 141 ; Brooke v. Gi66s, 2 Jones, 326 ; 
Evans v. Blalock, Id., 377. 

Our o~in ion  on this point makes it unnecessary to consider 
the other points made in this case, viz : whether the bond of a 
sheriff, given on 12th of October, relates back to the first Mon- 
day in September, or to any other time. That question is new 
and important, but perhaps the General Assembly may so pro- 
vide that we  hall never be required to pass on it. 

PER CURIAM. Judgment below affirmed. 
8 
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STATE v. WILLIAM ALLEN. 

An indictment, charging that A, 'lone cow of the value of ten dollars of 
the goods," &c., '%hen and there being found, maliciously did pur- 
sue, with the jntent, unlawfully and wickedly to wound and kill, and 
did kill her," only charges an injury to  personal property, and cannoh 
be maintained. 

INDICTMENT, for pnrsuing and killing live stock, tried before 
Buzton, J.! a t  the Fall Term, 1874, of ANSON Superior Court. 

I n  the bill, upon which the defendant was tried, i t  was: 
charged that he, " one cow of the value of ten dollars, of the  
goods and chattels of one Thomas Cassel, then and there being 
fo'und, maliciously did pursue, with tho intent, urllawfully and 
wickedly to wound and kill said cow, and did kill her, cor.- 
trary," &c. 

The  jury returned a verdict of guilty" ; whereupon the 
defendant moved to arrest the judgment, upon the ground that 
the indictment was fatally defective. 

Hie Honor upon consideration, being of opinion that the in- 
dictment wae insufficient, allowed the motion and arrested the  
judgment. From this judgment, the State appealed. 

A i l o r n e y  GenernZ Hargrove ,  with whom was Perfi6srton, 
for the State. 

N o  counsel in this Court, for defendant. 

P x a ~ s o a ,  C. J. The  indictment charges, 'l the defendant did 
maliciously pursue a cow, the property of one Thomas Cztssel, 
with the intent, ~lnlawfully and wickedly to kill said cow, and 
did kill her." 

There are no snficient averments, to make this act anionat 
to malicious mischief, or to bring i t  within the operation of 
any statute. So it is merely an injury to personal property, to 
be redressed by a civil action for damages. The judgment of 
the Court below is affirmed. I t  may be that the effect of the  
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homestead and personal property exemption, will rnake it nec- 
essary to enlarge the list of misdemeanors, in order to give pro- 
tection to the rights of persons and the rights of things, which 
have heretofore been sufficiently guarded by civil action for 
damages. This is matter for the consideration of the legisla- 
tive branch of the governrnent : it is ours to declare the lams, 
not to rnake them. 

PER CURIAM. Judgment affirmed. 

THOS. D. WINCHESTER v .  A. S. GADDY. 

A purchaser of property exempt from execution under the Homestead 
Act, cannot be held liable as Executo~ de son tort; and an assignment 
of such property by a debtor without valuable considcrntion is not 
therefore fraudulent. 

CIVIL ACTION against the defendant as executor de son tort, 
tried before Buxton, J., at the Spring Term 1874, of UNION 
Superior Court. 

The plaintiff' commenced his suit in a Justices' Court upon 
a note for $131.85, dated 5th January, 1859, and payable with 
interest, which note was signed by Elizabeth.Gaddy now de- 
ceased. H e  recovered H judgment before the Justice and a 
jury, whereupon the defendant appealed to the Superior Court. 

On the trial in the court below, it was conceded that the 
plaintiff was the owner of tliis note and that it wa8 justly due 
for value received, from Elizabeth Qaddy ; that she died intes, 
tate in Union county, where she had lived in November, 1871, 
and thst no administration had ever been taken ont on the 
estate she left. 

The object of the present sotion is to change the defendant 
as executor de son tort, to the extent of the plahtiffs debt, 
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upon the ground of his having appropriated property of the 
deceased to a value greater than the debt. 

The defendant clain~ed that the deceased, who was liis 
mother, was largely indebted to him, and that the year before 
she died she transferred to him all her property in settlement 
of the debt. 

I t  was in evidence that the defendant was a young man, un- 
married and lived with hia mother and a single sister. Ou 
returning from the army in 1865, he took charge of the firm, 
managed everything, worked as s hand and supported the 
family, getting his own supp r t ,  but no wages, his mother tell- 
ing him to take liis pay out of the crop, which however he did 
not do. H e  had some little means of his own: out of which he 
paid sonie of his mother's debts arid loaned her some money. 
She was a widow and had a life estate in the plantation. I n  
1870, apprehending that she was about to be pressed upon some 
old ante war debts, among them tllat due the plaintiff, she trans- 
ferred all her personhl property to the defendant, consisting of 
B mde ,  oxen and cart, cows, sheep, hogs, furniture, corn, 
wheat, cotton, &c., under the follo\~ing arrangement, as she 
informed a witness. That she had sold all her property to 
Alfred, the defendant; that the property she had, she did not 
consider would marc than pay him for taking care of her and 
for the money she had borrowed of him and for that he had 
paid for her. That she could not live long, and she desired 
that her son should keep the property at the same place for her 
support while she lived ; that she expected to be pushed for 
her old debts, among others by the plaintiff; that she could 
not pay her old debts and pay Alfred and live, and that she 
felt it to be her duty to pay her son first, as he had been taking 
care of her; that she would try to pay her old debtsafterwnrda 
if she could. 

The following issues were framed under the direction of the 
court and submitted to the jury, who found in response thereto: 
1. That the transfer of her property by Elizabeth Gaddy to 
her son, the defendant, was fraudulent, and that the property 
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was worth $440. 2. That Elizabeth Gaddy was indebted to 
her son, at the time of her death in the sum of $1028. 3. And 
that lie had paid for her debts to the amount of $13.21. 

Upon this finding of the jnry, the plaiutiff moved for judg- 
ment for tho amount of his debt, insisting that by their ver- 
dict, the jury had found that the dofendant was executor de 
son tort of the estate of Elizabeth Gaddy, and as such had 
assets to an amount of $440. 

The defendant opposed the motion upon the following 
grounds: 1. That his Honor had erred in charging the jury, 
that the transfer was fraudulent, as a matter of law. 2. That 
fraud, even if intended, could not have been committed against 
the estate of Elizabeth Gaddy, she being entitled under the 
Constitution and laws to a personal property exemption of the 
value of $500, whereas, the property transferred was only 
worth @40. 3. That the conveyance, if frandulent, could 
m l y  be attacked by the plaintie, after he had reduced debt to 
judgment. 4. That according to the Rev. Code, chap. 46, sec. 
41, (Bat. Rev. chap. 45, see. 67,) the defendant could only be 
chargeable ae executor de 801% tort, in respect to goods coming 
to his hands, tlic value whereof exceeded the indebtedness of 
the intestate to him ; and inasmuch, by the verdict of a jury, 
i t  was established that the indebtedness of the intestate to him 
was largely in excess of the value of the property, that for 
these reasons he was eutitled to be discharged from any 
liability to the plaintiff. 

His  Honor, upon consideration after argument, rendered 
judgment against the plaintiff for costs. From which judg- 
ment the plain tiff appealed. 

Battle & Son, for appellant. 
No counsel in this Conrt, contra. 

REAPE J. A conveyance of property by a debtor for his own 
ease and favor, whereby creditors arc delayed or hindered, is 
fraudulent and void ; and that, even when the conveyance is 
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made for a valuable consideration, or to pay or secure a bona 
@e debt. But a manifest qualification of this rule is, that the 
property must be such as the creditor has the right to subject 
to the payment of his debt. 

I f  a debtor sells his "toearing apparel, Bible and hymn 
book, loom," &c., which are exempt from execntion for debt, 
no matter how or for what purpoee he makes the eale, his credi- 
tors cannot complain ; because under no circumstances can the 
creditor subject that property to the payment of his debt. H e  
cannot therefore be defrauded. 

So in our case, let i t  be conceded that tho mother of the de- 
fendant sold her property to him for her own ease and favor 
and without valuable consideration, yet the p l a in t8  who is 
her creditor, cannot complain, because the property was worth 
only $440 ; and she was entitled to have exempted from execu- 
tion $500 worth, if she had so much. So that he waa not 
entitled to subject her property to the payment of his debt. 

I t  is trne that if she had died without having sold it, he 
would have been entitled to have i t  applied to his debt in 
whole or in part as the case might be, but she did sell it to the 
defendant in such manner as to divest the title out of her, in 
satisfaction of a debt which she owed the defeudant, of more 
than $1,000. 

This view of the case makes it unnecessary for us to decide 
the point made by the plaintiff, that the defendant as executor 
de 8on tort has no right to retain for his own debt. 

The property is not in his hands as execubr de eon tort, but 
as his own. There is no error. 
PER CURIAM. Judgment reversed. 
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ISLER v. HADDOCK el al. 

8IMMONS K. ISLER v .  JOHN H. HADDOCK and others. 

I n  an appeal to this Court by the defendant, who makes up a statement 
of the case and submits it to the plaint*, who neither objects to the 
defendant's statement, nor gives notice that on account of a disagree- 
ment as to such statement, the presiding Judge will settle the same, 
the statement so made up by defendant, will be considered in thia 
Court as the record proper. 

I f  in such case, the Judge who presided at the trial below, has gone out 
of office, and the papers are lost, the only remedy is a new trial. 

(State v. Powers, 3 Hawks, 376; Hamilton v. McCullock, 2 Hawks, 29, 
cited and approved.) 

CIVIL AUTION, for the recovery of the possession'of real 
estate, tried before Clarke, J, at the Spring Term, 1872, of 
JONES Superior Court. 

The facts upon which this case is decided, are fully set out 
in the opinion of Justice READE. 

From a judgment in favor of the plaintiff in the Superior 
Court, the defendants appealed. 

Baughton, for appellan ts. 
Isler, contra. 

READE, J. There was a judgment for the plaintiff and the 
defbndant appealed, and regularly made the statement of the 
case for this Court, and serve2 it on the p'laintiE. No notice 
was given to the defendaut of any objections to the caee, as 
made out by him, and he was not notified, that because of 
a disagreement, the Judge would settle it ; so that the defen- 
dant was entitled to have the statement of the case, made out 
by him, sent up with the recurd to this Court. But instead 
of that, we have the certificate of the Judge, that the papers 
were lost, and as a substitute, he sends up a statement of the 
case made by himself. 

That statement is not satisfactory to the defendant ; and he 
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ebjects to the aase being tried in this Court upon the state- 
ment, and moves for a new trial. 

It mould seem that ordinarily the proper way would be to 
remand the case, to the end that the defendant might again 
tnake out a statement and serve it  on the plaintiff, and if they 
could not agree, let the Judge give notice, and settle it. But 
the difficulty in this case is, that the Judge, who tried the case, 
has gone out of office ; so that there is no possible way to have 
the case made up. 

I n  such case, the only remedy is a new trial. And for this, 
we have the precedents of State v. Powers, 3 Hawks, 376; 
Hamilton v. ~oCuZZoch, 2 Hawks, 29. 

There is error. 

YER CURIAM. Venire de novo. 

LUKE MASON a. JAMES OSGOOD. 

Where a defendant appealed to this Court, and made out a statement of 
the case, to which the plaintiff did not agree; and the presiding 
Judge being notifled of the disagreement, appointed a clay to settle 
the case of which the parties had notice, but before he did settle the 
case, his term of office expired, and no case mas sent u p :  Held, the 
only remedy for the defendant is a new trial. 

(The preceding case of Isler v. Haddock, cited and approved.) 

This was originally ta PETITION for a Certiorari, decided at 
the last (June) Term of this Court, see 71 N. 0. Rep. 212. 

The writ then prayed for by defendant, was ordered to issue 
to Judge CLARKE, of the Conrt below, who went out of oflice 
before he obeyed the mandate of the Court. 

The remaining facts are stated fnlly in the opinion of the 
Court. 

Hubbard and Lehman, for petitioner. 
Hmghton, and Xmith & Strong, for the plaintiff'. 
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C O B L ~  & Ross v. THOM. 

READE, J. The defendant appealed and regularly made out 
R statement of the case for this Court, to which the plaintiff 
did not agree, and the Judge, being notified of the disagree- 
ment, appointed a day to settle the case, and notified the par- 
ties ; but before he settled the case his term of office expired, 
and so no case was sent up. The appellant tnoves in this Court 
for a liew trial. And this seems to be the only remedy. This 
is supported by f i ler  v. Haddock, at this term, ante 119, 
and by the cases there 'cited. 

There is error. 

PER CURIAK. Venire de novo. 

PAUL COBLE & WILLIAM D. ROSS c. ROBT. D. THOM. 

The allotment of "an interest of one hundred dollars in his half of the  
mill, l 1  as the remainder of a homestead, is so vague an indefinite as to 
be void, and confer no exemption from execution. 

I t  is a fatal defect to a re-allotment of a homestead, for i t  toappear that 
the appraisers were not sworn. 

(Smith v. Hunt, 68 N. C. Rep. 482, cited and approved.) 

CIVIL ACTION, tried before Tourgee, J., at Spring Term, 1874, 
of GUILFORD Superior Court. 

The suit was brought to recover certain land, sold under 
execution, by the sheriff. The plaintiffs became the purcha- 
sers, and a deed was executed by the sheriff, conveying the 
property to them. 

The defendant refusod to give up the possession, alleging 
that the property sold had been regularly laid off' and allotted 
as his homestead. 

I t  appeared that the property in.question, was one undivided 
~noiety i r ~  a mill and a tract of land; that the defendant's 
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COBLE & Ross v. THOM. 

homestead was allotted by metes and bounds, including a tract 
of land, the dwellicg, and one-half interest in a mill. I t  also 
appeared that the premises in question were included in this 
allotment, but tlle plainti% contends that there was a re-allot- 
ment, it1 which they were not included. The facts necessary 
to an nnderstanding of the case are set forth in the opinion of 
the Court. 

There was a judgment for defendant, from which plaintiffs 
appealed. 

Dil lard & Cilrner, for appellants. 
Zendenhall &Staples, Scott & Caldwell, and Norehead, Jr., 

contra. 

READE, J. Tho premises in dispute were regularly " valued 
and laid off" to the defendant as his homestead, and therefore 
i t  was not subject to sale, un.der execution. Admitting that to 
be trne, still tlle plaintiff says that there was a re-allotment of 
the defendant's homestead nnder section 20 of the Homestead 
Act, and that the premises in dispute, w r e  not embraced in 
the re-allotmen t. 

And whether that is so, is the question. The re-allotment 
was by metes and bounds, of a tract of land of eighty acres, 
including the dwelling and buildings, and one-half interest in 
a mill. 

The re-allotment was as follows : " We value the place on 
which he lives at $900, and the remainder of the homestead 
gives him an interest of one hundred dollars in his half of the 
mill." This is so vagneand indefinite aa to amount to nothing. 
Grant that 'by reference to the f irst  izllotment, the place on 
which he lives" can be made sufficiently certain, ns that is not 
the matter in dispute, yet what can be made of " an interest 
of $100 in his half of the mill," as an allotment of a homestead, 
to be exempt from execution ? Suppose the $100 to be a 
cliarge upon the real estate, (the mill,) how is it to be realized ? 
Only by a sale. A r d  yet the homestead is to be exempted 
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from sale. I t  is not an allotment of one-tenth undivided share 
of the mill, or of one-tenth toll-dish, even if that would do, but 
an interest of $100. This is invalid. There is another objec- 
tion to the re-allotment. The form prescribed in the statute 
for the return of the appraieers, begins as follows : "The un- 
dersigned having been duly summoned and sworn," &c. And 
section 20 provides that in a re-allotment the trustees shall 
shall take the oath prescribed for appraisers. In  this case the 
return begin, We, the undersigned, having been duly snm- 
moned to re-assess and allot," kc.,  saying nothing about being 
sworn. Wo think this a fatal defect. 8mith v. Hunt, 68 N. 
C. Rep., 482. 

There are othcr fatal defects in the re-allotment, which it is 
not necessary to notice. No error. 

PER CURIAM. Judgment affirmed. 

STATE v.  STANLEY CHERRY. 

A Justice of the Peace has no jurisdiction over the offence of larceny of 
growing corn. The act of 187344 ,  Chap. 176, does docs not suffi- 
ciently express the intention to give a J u ~ t i c e  jurisdiction in such cases. 

This wae an INDICTMENT for stealing corn standing and re- 
maining ungathered in a certain field, tried at the Fall' Term, 
1874, of BERTIE Superior Oonrt, before his Honor, Hilliard, J. 

When the case r a s  called in the Court below, the defendant 
moved to dismiss the prosecution, for the reason that the Court 
did not have jurisdiction ; and hie Honor being of opinion with 
the defendant, allowed the motion. From this judgment, X a r -  
tin, Solicitor for the State, appealed. 

Attorney Gemral Hwgrove, for the State. 
Winston, Jr,, for the defendant. 
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RODMAN, J. The defendant was indicted in the Superior 
Court for stealing corn standing in the field, of the value of five 
cents. H e  moved to quash the indictment because a Justice of 
the Peace has exclusive julkliction of the offence, and the Su- 
perior Court had none. 

The Court allowed the motion and quashed the indictment, 
and the State appealed. The offence is created and made lar- 
ceny by the Act of 1868-'69, Chap. 251, found in  Battle's Re- 
visal, Chap. 32, Sec. 20. By an Act of 1873-'74, Chap. 176, 
p. 259, the Legislatnre amended several sections of Chap. 32, 
above cited, by fixing the ~naxirn~lm punishment for the offence 
described in those sections at  a fine of fifty dollars, or impris- 
onment for one month, thereby giving a Justice final jurisdic- 
tion of them. But Sec. 20 is not one of those so amended, 
and the punishment for the larceny of standing corn remains 
like the punishment for other larcenies, fine and imprisonment 
at  the discretion of the Court, thus excluding the final juris- 
diction of a Justice. The Act of 1873-'74, in Sec. 13, how- 
ever, does say, Justices of the Peace shall have jurisdiction to 
hear, try, &c., criminal actions for the offences described in 
Sec. 20, of Chap. 38, of Battle's Revisal. W e  are of the 
opinion that the apparently express grant of final jurisdiction 
over the offence in question to a Justice is ineffectual, because 
the possible punishment for the offence exceeda that which a 
Justice can adjudge under the Constitntion, Ar t .  IT, Sec, 5. 
Of course i t  is within the power of the Legislature so to limit 
the pnnishment as to give final jurisdiction to a Justice. But 
the Legislatnre has not expressly done so as to this offence, and 
we caunot imply such an intention from Sec. 13, of the Act of 
1873-274, with snch certainty as to enable ns to give i t  that 
effect. While snch may have been the intention, i t  is possible, 
at least, that as the bill was drawn i t  fixed a maximum punish- 
ment for larceny, which provieion was stricken from i t  before 
ite passage, while by inadvertence, the language of Sec. 13, in  
reference to Sec. 20, of Chap. 32, of Battle's Revisal, was left 
to stand unaltered. We think the Superior Court had juris- 
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THAXTON et al, v. WILLIAMSON et al. 

diction of the oflence charged in the indictment, and that the 
Judge erred in quashing the bill. 

Judgment below reversed, and case remanded to be pro- 
ceeded in, k c .  

PER CURIAM. Jndgrnen t revereed. 

WILLIAM THAXTON and others v. JOHN WILLIAMSON and others, 

A decree in a Court of Equity regularly enrolled and registered is final 
and cannot be impeached by a motion in the cause. 

Before tho adoption of the Code, such a decree could only have been 
impeached by a bill of Review, and since its adoption can only be 
impeached by a civil ~ c t i o n  commenced by summons. 

(Covington v. Ingram, 64 N. C. Rep. 123, Singletary v. Whitaker, Phil, 
Eq. 77, cited and approved.) 

Thia ww s MOTION, after r~otice, in a forn~er Petition in 
Equity, to vacate a decree, heard by Tourgee, J., at Fall Term, 
1873, of PERSON Superior Conrt. 

From the order made by his Honor, uporl hearing the ino- 
tion, the defeudan ts appealed. 

A11 t l ~ e  facts pertinent to the points decided, are fully set out 
in the opinion of Justice SETTLE. 

Dillard & Gilmev, for nppcllan ts. 
John 6V. Graham, contra. 

SETTLE, J. At  the Fall Term, 1859, of the Conrt of Equity 
for Person county, a petition was filed by tho widuw and heirs 
a t  law of George W. Jeffreys, praying for the confirrnatior~ of 
a sale of the real estate of the said Jeff r ep ,  which had pre- 
viously been made to James E. Williamson, bnt which they 
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THAXTON et at. v. WILLIAMSON et al. - 
could not complete without the intervention of a Court of 
Equity, in cobsequence of the death of Cornelia Thaxton, (the 
mother of the present plaintiffs, who were infants,) sin'ce the 
sale of tho land, but before the execution of a deed therefor. 
At the same term a decree was filed confirming said sale, and 
declaring, in accordance with the Revised Code, chap. 32, seo. 
24, that the effect of the decree, " shall be to transfer to the 
said Williamson, the legal title in the said land as fully 
as though the conveyance decreed was in fact fully exe- 
cuted." The $aid decree was duly erlrolled and registered, 
and the came was put off the docket. 

Nothing further is heard of the cause until Fall Term, 1873, 
of Person Superiur Conrt, (at which term, the defendant hdd 
been notified to appear,: when his Honor, on motion, ordered 
s reference in the said cause to the Clerk of the Conrt, to take 
an account and report the amouct of the purchase money re- 
maining unpaid by the said James E. Williamson ; from which 
order, the defendant appealed. 

The first question is, can the plaintifls iinpeach the decree 
of 1859, by a motion in the cause, or must they do so, by a 
regular action ? 

This depends upon whether the decree was final, or whether the 
cause was still pending, awaiting further orders and directions. 

We think the decree was final, inasmuch as it disposed of 
the whole cause, granted the relief prayed for, left nothing 
further to be done, was enrolled and registered ; and the cause, 
under its operation, was dropped from the docket from 1859 
to 1873. 

This being so, the case of Covinglon v. lngram, 64 N. C. 
Rep., 123, is directly in point. The Court there holds that a 
final decree could only have been impeached before the adop- 
tion of the Code, by a bill of Review, and since the adoption of 
the Code, relief against such a decree can only be had by a civil 
action, commenced by issuing a summons. 3 Dan. Ch. Prac. 
1724. 

W e  might stop here, but it will perhaps promote the ends of 
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justice, to say that should the plaintiffs bring their action, we 
think the heirs of Williamson should be made parties. They 
have an equity in the land to the extent of the payment made. 
by their ancestor, and the plaintiffs have an equity to the ex- 
tent of the purchase money still remaining due and unpaid. 
And if it be true that the purchase money, or any part thereof 
is still due and unpaid, it will be difficnlt for the defendrtnts t o  
suggest a defence which will, to use the forcible language of 
the Chief Justice in Singletary v. bvhitaker, Phil. Eq. 77, 

avail anything in the face of the fact, that the defendants 
have the land of the plaintiffs, but have not paid for it." 

The order of his Honor, making a reference to the Clerk, 
&c., is erroneous. Let this be certified. 

PER CURIAY. Judgment affirmed. 

JOSIAH TURNER, JR., e. STEPHEN A. DOUGLASS. 

Any irregularity on the part of a Sheriff, in  serving a summons, is waived 
by the defendant's answering, although such defendant be an infant. 

An infant is properly brought into Court, just as any other defendant is. 
Where there is no general guardian the service of the summons, must 
be a personal one. 

A plaintiff is not bound to move for the appointment of a guardian a d  
litem for an infant defendant; and his failure to  do so, is not such 
laches as will work a discontinuance of the action. 

In  an action against an infant, who appears by an Attorney, an order 
changing the venue is not irregular or void ; i t  is erroneous, and may 
be reversed or vacated upon application of the infant, upon his arriv- 
ing at  age. 

(White v. Alhehon, 3 Dev, 341 ; Bender v. Asketa, Ibid. 145 ; CaZdwell 
v. Park, Phil. 54 ; Dick v. Lanieg*, 63 N. C. Rep. 185 ; Skinner v. Noore 
2 Dev. & Bat. 138; itfarshall Y. Fisher, 1 Jones, 111, cited and ap- 
proved.) 

CIVJL AOTION, for assault and false imprisonment, brought 
originally in tlic Superior Cotirt of Orange couuty, and thence 
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removed upon aftidavit to the Superior Court of Granville, 
from whence it was carried to WARREN Superior Court, where 
it  was tried at the Fall Term, 1874, by his Honor, Judge 
matts. 

I n  September, 1870, the plaintiff sued out his summons 
against the defendant Douglass, and W. W. Holdcn aud one 
G. B. Bergen, returnable to Orange Snperior Court. I n  this 
summons nothing was stated as to the infancy of Douglass, the 
sole defendant in this part of the case, a separation having 
been ordered by the Court at its trial term. The sumnlons 
was returned " executed" on all the defendants; and at the 
return term, plaintiff filed his complaint, and the defendants, 
Holden and Douglass, a t  the same term filing their several and 
separate answers. Bergen filed no answer. 

Nothing was done with the case, except to change the vennc 
nntil Fnll Term, 1873, when it  was continued as to Holden, 
and tried by ti jury as to Douglass, who was not present, nor 
had he been present, either in person or by attorney, since 
filing his answer as above stated. 

The jury returned a verdict of,guilty as to defendant, Doug- 
l a s~ ,  and in accordance therewith, judgment was entered up. 

A t  the ensuing Spring Term, 1974, Douglass filed the fol- 
lowing affidavit, upon which he moved that the jndgment ob- 
tained at the previous term against him, he set aside, and the 
suit discontinued as to him : 

" GUILFORD COUNTY-SS. 
I. Stephenson A. Douglass, one of the defendants above 

named, being duly sworn says, that in the above en titled case, 
in the Superior Court of Orange county, before its renioval to 
tho county of Granville, he filed his separate answer under 
oath, to the plaintiff's complaint; that he employed and was 
represented in said cause by Hon. Samud F. Phillips, an at- 
torney of the Court ; that defendant never employed any other 
attorney in said cause, and relied exclusively upon him, to 
conduct his defence ; that affiant, so relying upon his attorney 
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as aforesaid, was not aware that said cause would be called for 
trial in the Snperior Conrt of Warren county, in the month of 
August, A. D. 1873, at  which time the judgment of $10,060 
was obtained against him by the plaintiff; and had no knowl- 
edge from any source that said cause would be reached in Au- 
gust, 1873, as aforesaid ; that fiom the 5th day of July,  1873, 
until November of that year, affiant was in Chicago, in the 
State of Illinois, having gone to that city upon bnsiness of im- 
portance ; that said judgment, being so obtained, in the ab- 
sence of affiant, was a conlplete surprise, for the reasone here- 
inbefore mentioned and set forth. 

IT. Deponent further says, that when eaid judgment was ob- 
tained, as he ie informed and believes, his said attorney, Hon. 
Samuel F. Phillips, was not present; and deponent, not be- 
ing present himself, mas not represented by counsel ; deponern t 
i s  further informed and believes, that his said attorney did not 
practice in the Courts of Granville or Warren, but that not- 
withstanding he did not attend or practice in said Courts, i t  
was his intention,' whenever said cause was tried, to give the 
same his personal attention, and took no measures to secure 
the  services of other counsel therein for that reason ; that in 
ample time previous to the sitting of eaid Warren Court, in the 
month of Augnst, 1878, as aforesaid, the said attorney, deem- 
ing it possible that the said cause might be reached, took 
measures considered by himeelf to be snflieient to inform him- 
self of the condition of the docket in said Warren Court, with 
a view to attend said Court, for the purpose of defending said 
cause in behalf of deponent, and addressed a note or letter to 
the Ron. Samuel W. Watts, Judge of the Dietrict i n  which 
Warren connty is situated, asking for information as to the 
cottdition of said docket ; tbat fur some reason nnkr~own to said 
attorney, he received no reply to his said letter, and therefore 
believed that the said causes would not be reached, and did not 
attend, for that reason, the said term of Warren Conrt; 
and deponent is inforrned and believes, that the first knowl- 
edge his said attorney had of the rendition of said judgment 

9 
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against deponent, was received in the month of October, 1873. 
Deponent iurther says that his answer aforesaid, was drawn 

by his said attorney in Billsboro, in the county of Orange, 
from statements made by deponent; that the first aud ~econd 
paragraphs of said answer, as the satne appeared of record, 
after the removal of said cause to Warren Superior Court, 
truthfully represent a portion of deponent's defence, upon which 
he relied, but that the third paragraph of said anwer, aa the 
same appears of record, in Warren county does not represent 
deponent's defence ; a material: one, to-wit, the word " not " 
after the word "did" and before the word "advise," being 
omitted from said third paragraph whereas deponent meant t c ~  
say and believed he had said, that he "did not " advise, com- 
mand, encourage or assist said Hannicutt, Bergin or Kirk, o r  
any other persons under the command of them or either of 
them, &c., &c., to commit the injuries to the plaintiff, in the 
cmp l s in t  set firth or any part 3f them. Bet  deponents saye 
he does not know whether the omission of the word "not " ae 
aforesaid occurred at the time of the said answer, or snbse- 
quently, when the said answer was transcribed in removing 
the cause from Orange to Granville, and from Granville to  
Warren, but that whenever the same occurred, he avers it 
was a clerical error and not intended. 
IT. Deponent insists that when the said cause as between 

the plaintiff' and himself, was submitted to the jury in the said 
Warren Conrt, in the month of August last, the eaid answer, 
by the omission of the word " not" as aforesaid, did not raise 
the issue intended by him to be raised, and which he believed 
had been raised ; and said omission was mithont any default or 
laches on his part, and without his knowledge. 

V. L)eponent further eays that he is informed and believes 
t'lat no issues arising upon the pleadings were drawn up in 
writing and settled by the Judge and presented to the jury in 
Warren Court, where said judgment was rendered, as required 
49 the rules of practice adopted at the June  Term, 1871, of 
I he Superne  Court. 
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VI. Deponent further says he was not twenty-one years of 
age at the time said action was bronght, nor when he made his 
affidavit for the removal of said cause from the county of 
Orange, hiving been born on the 3d day of November, 1850. 

VII. And deponent says he has fully and fairly stated his 
case to his said attorney, and that he has a good and substantial 
defence upon the merits thereof, as he is advised by hie said 
attorney, after such statement made as aforesaid, as he verily 
believes. 
Wherefore deponent applies to the Court, to vacate and set 
aside the said judgment on the ground of his mistake, inadver- 
tence, silrpriso and excusable neglect. 

S. A. D0YJG.LAS. 
Subscribed and sworn to before me, this 6th day of Febru- 

ary, A,  D., 1874. 
ARRABd CLAPP, 0. S. 0. 

The grounds insisted on for his motion to discontinue, are : 
1. By reason of the failure of the plaintiff to take proper 

steps to have a guardian ad Zitem appointed by the Court to 
defend the interests of tho defendant, Douglass, who for three 
terms next after the commencement of the action, continued 
to be an infmt under twenty-one years ; and there being no 
service of snmmons upon said Douglass nor voluntary appear- 
ance by him after his majority. 

2. By reason of the failure of the plaintiff to re-issue the 
summons as against the defendant, Burgen, and the record 
does not show that there was a service of the original summons, 
and he has never by counsel or in person appeared. 

The defendant Holden, at the same time, moved to discon- 
tinue as to him, for the same reason, that the plaintiff by not 
taking the necessary steps to get the parties sued into Court, 
had abandoned his case. 

Hie Honor allowed the motion of the defendant, Donglass, 
and set aside the judgment against him, and discontinued the 
w e  as to him. 
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From the ruling of his Honor, the plaintiff appealed. 

Deverem and Jones & Jones, for appellant. 
.Moore & Qatling, Argo and Ball d3 Keogh, c ~ n t r a .  

RODMAN, J. 1. Whether the omission of the sheriff of 
Wake to state in his return when, where, and how he served 
the sommons upon the defendants, was an irregularity for 
which the service could have been set aside, had a rnotion to 
that  effect been made in due time, it is unnecessary to decide. 
The jrregularity was waived by the subsequent action of the 
defendants. notwithstandiug the infancy of one of them. 

2. I t  is contended that as the defendant Do~iglass was an in- 
fant at  the time of the service of the summons, i t  was void as 
to him. W e  think otherwise. An infant is properly brought 
into Court just as any other defendant is. W e  do not sag that 
service upon a general guardian is not so. White v. Alberteon, 
3 Dev., 341. But when an infant has no general guardian, 
the service to bring him into Court must necessarily be a per- 
sonal one, as a guardian a d  litem is never appointed until the 
Court has jurisdiction of the action by the return of the sumA 
mom. 

Tha point most strongly insisted on for the defendant 
l~ougl;tss, is that the action was discontinued as to him by the 
failure of the plaintiff for several terms to more the Uourt to 
have a guardian ad litem assigned to him, b j  whom he might 
appear and plead. There are two sorts of discontirruance : 
'First, where the plaintiff discovering that the defence is a good 
one, gives notice that he discontinues the action and pays the 
cost, or else discontinnes upon nlotion and by leave of the 
Conrt, with or withont the paymet~t of costs: accordiog to cir- 
cumstances. I t  is unneccssary to say anything concerning this 
class of discontinnances. Second, when a plaintiff negligently 
fails to prosecute his action for one or more terms, whereby the 
defendant having been once brought into Court, has no day 

@ * given him before the end of a term where011 to attend and 
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proseciite his defence. Of this, Caldwell v. Parks ,  Phil. Rep., 
54, is an example. And so where a sammonsis executed upon 
one of several defendarlte, and the plaintiff omits to renew his 
process against those not served, the action is discontinued as 
to all. For it would be unreasonable to keep those who were 
served, in C'ourt indefinitely. Dick v. B c L a u r i n ,  63 N. C. 
Rep., 185. And it may be well to note here that, that and 
similar cases have no direct application to this, as in thie case, 
according to the sheriff's return, all the defendants were served. 
Now has the plaintiff been guilty of laches in respect to any 
duty imposed on liirri by law, to the prejudice of the d e h d -  
a n t ?  I t  is clear that an infant can only appear and plead b r  
guardian, and if he appear by attorney, a judgment against 
hiin will be reversed for error, or set aside on motion. 

I t  is clear also that if a plaintiff happens to know that a de- 
fendal~t is an infant, he may move the Court to appoint a 
gonrdian for him. But  i t  is no where said that he must do it, 
nnder penalty of discontinuing his action. This would be un- 
reasonable, as t h t  plaintiff may often times not have the means 
of k ~ ~ o w i n g  that the defendant is an infant. I t  is to hie in- 
terest to know it, if it be so, otherwise he rnns the risk of tak- 
ing a jndgment liable to be reversed, but we cannot conceive 
that he is ob!iged to do what may be an impossibility. 

I n  our opinion, the Jndge erred in liolcticg the action discon- 
tinued as to Dunglass, and in dismissing it as to him. W e  
have thought it best to lay no stress on the fact that continu- 
ances appear to have been entered on the record from term to 
term. Because, these altliongh as long as they stand, are valid 
and binding orders of the Court, yet they are open to be 
amended by the Judge according to the fact, by in~er t ing  them 
if they do not appear, when in trnth and jnstice they ought to, 
and by striking them out when they onght not to be there. 

4. Tt is contended that the several orders for the change of 
venue, having been made dnring the infancy of Douglass, and 
whilst he was appearing by attorney, are void, and hence the 
Court  of Warren had no jurisdiction. This is a mistake. A 
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judgment taken against an infant, who appears by attorney, is 
not irregular or void, it is only erroneous, and liable to be re- 
versed, but valid until reversed. Pendc'or v. Aekew, 3 Dev. 
Rep., 149 ; White v. Albertson, Ibid, 341 ; Skinner v. Boore, 
2 Dev. & Bat., 138 ; BarshatZ v. Fisher, 1 Jones, 111. The 
same principle applies to the order for change of venue: they 
are not irregular or void ; they are erroneous, and may be re- 
versed or vacated on application of the infant, now that he has 
attained full age. There is error in the judgment below, 
which is reversed, and the case is remanded to be proceeded 
in, &c. 

PER CURIAM. Judgment below reversed. 

JOSIAH TURNER, JR., v .  W. W. HOLDEN. 

(For Syllabus, see the preceeding case of Turfter v. JJougZass.) 

This is a part of the preceding case of Turner v. Douylas8, 
ante, and the motion to discontinue was decided at the same 
term. 

The facts are fd ly  stated in the preceding case. From the 
refusal of his Honor, to discontinue the case as to defendant, 
Holden, he appoaled. 

Zoore & Gatzing, for appellant. 
Devereum and Jones & Joneg, contra. 

RODMAN, J. This appeal was taken from the rulir~g of his 
Honor, that the action was not discontinued as to the defendant 
Holden. de we have decided in the caw of the prosent plain- 
tiff against Douglass, that the action was not discontinued as to 
him, the ground on which the present appeal was taken, fails. 
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There is no error in the judgment appealed fiorn, which ia 
affirmed, and the case is remanded to be proceeded in, &e. 
Let this opinion be certified. 

Pm CURIAM. Judgment affirmed. 

JOHN ANDREWS v. THOS. E. PBITCHETT and E. G. McDANIEL. 

I t  is the duty of a Sheriff to lay off the homestead of the defendant in 
the execution, and to sell the excess in a prudent and just manner, w 
as to realize a fair price: Therefore where a Sheriff sold, at the in- 
stance of the defendant, several parcels of laud en masse and subject 

- t o  the lien of the homestead, it was held, that such sale was fraudu- 
lent, and might be avoided by a creditor of such defendant, not 
present, nor consenting to the sde. 

CIVIL ACTION, (in the nature of Ejectment,) for the recovery 
of real estate, tried at the Fall Term, 1874, of the Superior 
Court of JONES county, before his Honor, Jwdge Seymour and 
a jury. 

The action was originally commenced against the defendant 
Pritchett, the tenant in possession. A t  Spring Term, 1573 
E. G. NcDaniel, claiming to be the landlord of Pritchett, was 
tnade a party defendant upon the usual terms, when the two 
joined in the answer denying the plaintiff's title. 

The plaintiff claimed title to the premises in question ander 
a deed from the sheriE of Jones county, executed in the Spring 
of 1673, upon a sale under an execution dilly issued against one 
F. McDaniel, the owner of the land and the father of the dc- 
fendant, E. G. McDaniel. 

The defendants also relied upon a deed from the said sherifF 
execnted in May, 1872, npon a sale of the same land under an 
execution duly issued against the said F. McDaniel. 

The  main question a r i~ ing  on the trial was one of fraud, to 
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establish which, the plaintiff introduced testiniony tending to 
show that at  the first sale there was coll~ision between the 
father, F. McDaniel, the judgment debtor, and the defendant, 
E. G. Mcl~aniel,  his son. The collusion was denied' by the 
defendants' evidence. 

On the trial, i t  was in evidence and not contradicted, that at  
the first sale by the sherifl, two parcels of land-one in the  
country, three miles frorn the village of Trenton, and the other 
consisting of a number of lots in that village, were sold egz 
masee by the sheritf and were purchased by the defendant, 
E. Q. MuDaniel, for about $200. That  the sheriff, and the 
purchaser and F. McDaniel, against whose propert,y the execu- 
tion issned, were well aware of the sitnatio; of the  different 
tracts of land, and that they were so sold altogether at  the re- 
quest of the said F. McDaoiel, the judgment debtor; and also 
at his request, the sale was made of his interest, "subject to 
all legal claims," without laying oil his homestead. Tliere was 
evidence, that he, the judgment debtor, did not relinqnish hi8 
right to a homestead, but snpposed that the sale was made sub- 
ject to it. The  tract of land in the country, estimated to b e  
worth from $700 to $1000, continued to be occupied by the 
said F. McDaniel, the judgment debtor, and was subsequently 
assigned to him for ti liomestertd, upon his going into bank- 
ruptcy. 'i'he lots in the village are estimated to be worth from 
$500 to $1000. 

The plaintiff requested his Honor to instruct the jury, "that 
the sheriff sold as an o%icer of law ; and if he did not sell t h e  
land i n  the way i t  would bring the best price, the sale is void, 
although the purchaser had nothing to do with the way irn 
which the sheriff sold." This instruction his Honor refused, 
as he did also the following, asked by defendants, to wit:  

that if the defendant in the execution, the said F. MeDaniel, 
assented to a eale en masse of the premises, that is a waiver of 
any objection upon that point, and as to that, a sale e 9 ~  maese 
by the sheriff was good." 

The  Court charged the jury, that ngon thequestion of fraud 
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they might consider the relationship of the parties; the value 
of the land purchased as compared with the amount given for 
it ; the  fact that F. McDaniel remained in possession ; certain 
conversations at  the sale ; the re-sale of the home plantation to 
the father, F. McDaniel ; and the fact that the defendant, E. G. 
McDaniel, was aware that his father had been sued. That if 
upon considering all the evidence, they bel ie~ed there was an 
understanding between the father aud the son, the defendant, 
E. G. McDaniel, by which the land was to be purchased for 
the benefit of the father, or a purpose to defrand creditors, 
they would find the issue of fraud in favor of the plaintiff; if 
they believed the transaction was an honest one, they would 
find for the defendant. And the Court submitted the follow- 
ing issues to the jury : 

1. Was the real estate of F. McDaniel sold by sheriff An-  
derson, on the John McDaniel execution, in such a manner as 
was likely to bring the best price! T o  which the jnrg re- 
sponded, that " it was not." 

2. Did sheriff' Anderson sell the two tracts en. masse, at the  
request of F. McDaniel 2 The jury foulid that Lb he did." 

3. Is the g11eriff"s deed to E. G. McDaniel for the land sold 
nnder tBe execution agaiust F. MaDaniel, void by reason of 
fraud ? The jury " found no fraud on the part of the defend- 
ant, E. G. McDaniel." 

Upon these findings of the jury, his Honor gave judgment 
for the defendants. From which judgment the plaintiff ap- 
peded. 

Green, for appellant. 
Baughton, contra. 

READE, J. It is clearly the duty of a sheriff to conduct hie 
sales in a prudent and just manner, so as to realize a fair price 
for the property sold. And if he does otherwise the sale is 
voidable. Voidable by-whom? The  geueral answer is, void- 
able by any person injured thereby :-by the defendant in the 
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execution ; by the plaintiff in the executiou ; by any creditor 
of the execution debtor. But it is eqnally clear, that no matter 
how irregular soever the sale may have been, no one can corn- 
plaiu of it, who was coneenting to it. Therefore, as against 
the defendant in the execution, the sale in question was valid, 
bscanse he was not only consenting to it, but connived ,it. 
And so far as we know, it was valid also as against the plain- 
tiff in the execution ; for he does not complain, and as it  may 
be supposed, received the money realized i n  satidfaction of his 
execution. But the plaintiff in this action waB creditor of the 
defendant in the execution, and had the right t:, have his claim 
satisfied ont of the defendant's property, which is alleged to 
have been sacrificed. And although the sale was valid as 
against every one else, yet he says that he is injnred and has 
the right to avoid the sale. And his legal inference is right, 
if tho sale was irregular. 

The first question then is, wae the sale irregular? 
There was a tract of land in the country estimated at the 

value of from $700 to $1,200 and several lots in town valued at 
from $500 to $700. And the defendant iri the execution had 
the right of a homestead of a $1,000 value in the whole. It 
was the duty of the sheriff to have the homestcad laid off and 
sell the excess. But instead of that, he, at the iustance of the 
defendant in the execution, sold the whole en nsasae, with the 
lien of the homestead upon the whole; so that no one could 
know where the homestead would be laid off or what he would 
get if he bought at the sale. The consequence was that the 
land was bid off by the defendant in this action, who is a son 
of the defendant in the execution, at the price of $200. 

It does not reqnire the intervention of a jury to stamp this 
transaction with fraud. The facts being found, or admitted as 
stated, the invalidity of the sale is a legal inference. 

Before the adoption of the Code, the remedy would have 
been administered either in the Law or Equity Courts, accord- 
ing to circumstances ; but now, this action embraces both rem- 
edies. I t  ha8 been treated however as if i t  were an action of 
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Ejectment at law ; and the effect of the judgment below is to 
sustain the sale as valid ; whereas it is clearly voidable. And 
yet a judgment the other wa'j would have been eqnally erro- 
neous, for it would have taken the land away from the defen- 
dant and given it to the plaintiff, without allowing the clefen- 
dant the $200 which he paid for the land, and fur any im- 
provemerlts which he may have made. 

W e  must therefore declare that the judgment below is erro- 
neous; and remand the case, with the suggestion, that the 
rights of the parties to the transaction, and to this snit, are, 
that the debtor defendatit in the execution is entitled to his 
homestead, to be laid off to him, if i t  has not already been 
done ; that this defendant, the purchaser at the execution sale, 
holds the excess in trust, first, bg a re-sale to re-etnburse him- 
self the price which he paid and any other charges for better- 
ments; and that this plaintiff is entitled to the excess of the 
value of the l a d ,  to the amount of this debt, if the excess shall 
be so much. 

We suppose that the pleadings can be so amended below, 
and proceedings so regulated as to administer the rights of all 
the parties. To  this end, there lnnst be a cenire de n.ovo aud 
the cause remanded, with this opinion certified. 

XARY SMITH a. WILLIAN SMITH. 

On a trial of an action for Divorce, it  is the duty of the presiding Judge 
to confine the jury to  the issues, by reciting the testimony and apply- 
ing the law pertinent thereto. And it  is error for his Honor to  charge 
that, &'it is for the jury to say whether her" (the plaintifh) LLcorn- 
plaints are well founded. According as they shall determine, she is 
to  return to her home, or to have that portion of her husband's estate 
allotted to her, which the law allows in such cases," and such charga 
entitles the defendant to a new trial. 

CIVIL ACTIOX, (petition for. Divorce a mema et thoro,) tried 
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before  hi^ Honor, Judge B u ~ t o n ,  at Spring Term, 1873, of 
HARNETT Superior Court. 

The plaintiff and defendant had been married 46 years, had 
lived together until sometime in the year 1870, and had raised 
a family of children. 

A s  sent up to this Court the record states, that the peti- 
tioner offered evidence tending to prove that she and her hus- 
band lived unhappily togcther for upwards of 20 years; that 
this unhappiness was occasioned by his forming an unlawful 
connection with another woman, one Mary Wood, who lived 
on his plantation, and by whom he had a number of children ; 
that this woman was the cause of frequent quarrels between 
them, in which quarrels he would curse, threaten and some- 
times whip her. That after the death of Mary Wood, which 
occurred some eight or nine years ago, she and her husband 
still got on badly together; that some of the Wood children 
were taken to the house to live, and called him L' pap " ; that 
her husband kept the keys and gave out the provisions, she 
having nothing to do with the house-keeping, except to do the 
cooking; that when he was away, he left the keys with some of 
the Wood children, who "jawed" her more than they ought to. 
I t  was further stated, that when he was drinking, he  would 
"curse and rear around," and tbat she was afraid of hitn ; that 
in 1870, between sunset and dark, she over to a neigh- 
bor's house, looking troubled and scared, and that she had not 
lived with him since. That the parties had entered into a 
written agreement of reparation, but that he had not furnished 
her all the articles for her support, therein stipulated, particu- 
larly the whole of the flonr agreed on. 

There was no evidence that the defendant whipped his wif'e 
after the death of Mary Wood. I t  was proved by one of the 
plaintiff's witneeses, that she had sometimes invited one of the 
Wood children to stay with her at night ; that she had been 
heard to say, all she wanted was to see the last thing he had 
destroyed, and then she would die satisfied; and that the 
reason assigned by the husband for uot entrusting to her the 
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keys was, that shc had sold off some corn, and he was afraid 
she wonld sell off meat; and further, t h ~ t  after she had left 
him, he had rented ont 11is land, but reserved a house for her, 
in case she took a notion to come back. 

During the progress of the trial, it became a question, how 
far back the plaintiff shonld be allowed to go, in f~~rriishing 
evidence of acts of indignity from her hnsband to herself; arid 
his Honor was of opinion at first, and so ruled, and had the 
issue so drawn, limiting the inquiry to a period of ten years. 
See Code of Civil Procedure, ~ection 37. Under this rnling, 
(the defendant having introdaced no evidence,) the plaintiff's 
counsel had commenced to address the jury and was conform- 
ing his argnrnent to the rnling of the Court, when his Honor's 
attention wa8 called by defendant's counsel, to section 34, sub- 
division 5, of the Code, limiting the period for the cornmence- 
merit of actions for criminal conversation, &., to three years. 
His  Honor thereupon stopped the argument, and ordered the 
issues to be so amended as to restrict the inquiry to the indig- 
nities, &c., offered by the hasband to a period of three ycars 
next before commencing the action, instead of to ten years, as 
the issue was originally framed. This being done, the plaintifr;' 
asked leave to offor additional testimony, which leave was ae- 
cordingly granted and the evidence re-opened. 

The  evidence offered (after the examination of witnessess 
was again permitted) by plaintifland defendant, being immate- 
rial to a proper understanding of the decision of this Conrt, 
11eed not be stated. The plaintiff; herself, mas examined after 
objection by defendant. 

I n  the course of his charge to the jury, his Honor made use 
of the following expressions : 

" This is a sad, sad case, as sad a case as I ever saw in the 
eourt house. The parties, petitioner and defendant, have been 
married 46 years, and now the petitioner asks for a separatioll 
from the bed and board of her husband on the ground of ill- 
treatment. I t  is for the jury to say, whether her complaints 
are  well founded. According as they shall determine, she is to 
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return to her home, or to have that portion of her husband's 
estate allotted to her, which the law allows in such cases." To 
this the defendant excepted. 

The following issues, after being amended under the direc- 
tion of the Court, were submitted to the jury, to wit: 

1. Did the cause of cornplaint exist six months previous to 
this suit 1 

2. Were the parties married and resident in this State for 
three years previous to this suit 8 

3. Has the defendant during the three years of their mar- 
ried life previous to this suit, offered sach indignities to the 
person of his wife, the petitioner, as to render her 2ondition 
intolerable and her life burdensome P 

The jury, for their verdict, found all the issues i n  favor of 
the plaintiff. Rule fer a new trial for alleged error of the 
Court : 

1. I n  admitting the petitioner to testify; 
2. I n  the portion of the charge above quoted ; 
3. In  that the.defendant's case had been prejndiced by first 

allowing proof of ill-treatment ae far back as ten years, and 
then'after the case was concluded, re-opening it, and allowinq 
the wife to testify as to treatment within three yews. 

Rule discharged. Judgment and appeal by defendant. 

N&Z XcXay and Hinsdnle, for appellant. 
Spears, contra. 

BTNUM, J. That part of his Honor's charge to the jury 
which is excepted to by the defendants, is as follows : " This 
is a sad, sad case, as sad a case ad ever I saw in the court house. 
The parties, petitioner and defendant, have been married forty- 
six years, and now the petitioner asks for a separation from 
the bed and board of her husband, on the grouud of ill-treat- 
ment. I t  is for the jury to say whether her complaints are 
well founded. According as they shall determine, she is to 
return to her home, or to have that portion of her hnsband's 
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estate allotted to her which the law allows in such cases." As 
no other part of the charge is set forth in the case, we muet 
assnme that his Honor, in the other parts of his charge to the 
jury, did not qualify, explain or scbetantiallg vary that portion 
which is recited. The question is, did his IIonor err therein 
to the prejtidice of the defendant? Issues of fact in writing 
had been submitted to the jury and much conflicting testimony 
had been given by the plaintiff' and defendant, and it was npon 
the trial upon thefie issues that the charge above recited was 
given. Suppose these qnestions had been snbrnitted to the 
jury as an issue, to wit: Are  the complaints of the petitionbr 
well founded ? and the jury had responded in the affirmative. 
Could a Court upon that finding decree a divorce ? Clearly 
not, because such an issue is wanting in legal sccuracy and 
substance, and the finding must be equally defective. The 
petition oontaine many complaints, some irrelevant, some irn- 
material and some in  aggravation only, and the very purpose of 
the issue was, from the mass to separate what was material and 
s ~ i b n ~ i t  it to the distinct consideration of the jury, untainted 
by these extraneous matters which are too often lugged in 
before the jnry and carry verdicts against right. 

As the record before us ehowe, his Honor, inadvertently no 
doubt, snbrnitted to the consideration of the jnry, not the issues 
which alone were properly before it, but the " complaint " of 
the petitioner, which were not before the jury, but were cou- 
tained in the pleadings; and the jnry were directed not to 
respond to the issnes, but to ascertain whether the complainte 
of the petitioner were well founded." Possibly the jury was 
not misled, but where there is error in the charge of the Court, 
the conclasion of law is, that the jtlry were misled to the pre- 

jndice of the defendant. The law therefore applies the remedy 
by awarding n venire de novo. I t  was the duty of the Court 
to confir~e the jury to the issnes by reciting the testimony and 
applying the law pertinent to them. But his Honor opened 
to the jury a much wider field of investigation, and in this 
there is error. As the case goes back, i t  is unnecessary to ex- 
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arnine the other interesting questions presented by the excep- 
tions. Before another trial, it woald be well for the connsel 
of the plaintiff to consider whether the complaint will support 
a decree for divorce. The law does not encourage clivorcee, 
and before the Court will grant them, the petition and enbse- 
qnent pleadings must cocforrri to the rules prescribed with 
maeh particularity by statute. Battle's Revisal, Chap. 31. 

PXR CURIAM. Tefiire de novo. 

STATE v. COLLINS. 

On the trial of an indictment for stealing a Nation?] Bank note, and a 
U, S. Treasury note, i t  is necessary for the jury to  find specifically, 
that such Bank note, or such Treasury note was stolen. And evidence 
that the prisoner stole one or the other of such notes, the witness be- 
ing unable to  say which, will not justify a verdict of guilty. 

INDICTMENT for larceny, tried before his Honor Judge Watts, 
at Spring Term, 1875, of WAKE Stperior Conrt. 

The indictment charges the defendant with stkaling "one 
National Bank note of the denomination of five dollars, of the 
value of five dollars," one Treasury note of the denomination 
of five dollars, of the value of five dollars, &c. Upon this in- 
dictment the defendant was tried and convicted. The Solicitor 
praying judgment, the defendant was sentenced to imprison- 
ment in the State Penitentiary for two years, and from that 
j u d g m e ~ t  he appealed. 

The material facts in the case appear in the opinion of the 
court. 

Xewis, for defendant, 
Attorney Cfeneral Hargrove, for the State. 
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READE, J. The  defendant is charged in one count with 
stealing a one National Bank note, of the denomination of five 
dollars, one Treasnry note of the denomination of five dollars." 
I t  is uncertain whether the charge should be construed to be, 
that he stole both n Treasury note, and a Bank note ; or that 
he stole one or the other, and only one. It would have been 
proper to charge in one connt, the eteiiling of ,z Bank note and 
a Treasury note, or to charge the Cank note in one connt, and 
the Treasury note in anothcr count. We suppos&ficm what 
appeared in evidence, that the indictrnent was put i n  this rather 
dubions form, to meet anticipated dobious evidence. But this 
cannot a ~ d ,  becanse both the evidence and the indictment 
ought to be specific and certain. W e  have to take the indict- 
ment as charging the stealing of both a Bank note and a 
Treasury note, and that is snffiaient. But still in order to con- 
vict, it was necessary to prove, not the stealing of one or the 
other not knowing which, but specifically which one. 

And the witnesses said, " that they did not know whether 
the bill was one issued by the Treasury department, or by some 
one of the National banks, but it was a bill in ~lsual circula- 
tion. No evidence as to but  one bill beingstolen." The jury 
returned a verdict of " gnilty." But guilty of what ? They 
could not know more than the witness know, and the witnesses 
did not know what?  This is not like the case of State v. 
Williams, 9 Ired. Rep. 140, where the defendant was indicted 

under the statute for stealing a slave, in several counts ; one 
that the taking and carrying away was by "violence," and 
another that i t  was by sednctiou, and others varying the man- 
ner of doing the thing. There it was held sufficient i f  the 
jury found that he did it in either may. But this is like the 
oaee of Regiw v. Bond, 1 Bennett & Heard's Leading Crim. 
Cases, 553, where the defendant was indicted for stealing coin, 
but of what particular denomination, the witnessdid not know. 
~ n d  so the indictment charges hirn with stealing every denom- 
ination of coin used in England. The case went up to Queen's 
Bench and was much discussed, and all the Judges, bu-t one, 

10 
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concurred that the defendant could not be convicted. I n  that 
case it was said that the difficulty had arisen in cases of ern- 
beeelement, and a statute had been pa~sed  to remedy i t ;  but 
the statute did not ernbrace larceny. I t  was probably in con- 
sequence of that decision, that a statnte was passed, 14 $ 15, 
Viot. Chap. 100, Sec. 18. "In every il~dictment in which it 
shall be necessary to make any averment as to any money, or 
any note of the Bank of Englnnd, or of any other bank, it 
stiall be suffioient tu describe such money or bank note, simply 
ws money, without specityiyitlg any particular coin or bank note, 
wnd ench allegation, so far as regards the degcription of the 
property, shall bc sustail~ed by proof of' any amount of coin, 
or of any bank note, a1tho11g.h the particular species of coin of 
which such amount was composed, or the particular nature of 
the Bank note  hall not bo proved." If we had a like ststute 
here, it may be that it wonld facilitate the conviction of 
oflenders. Tliere is error. 

PER CURIAM. Venire de nmo. 

BTATE e .  CHAS, D. UPCHURCH. 

The Superior Courts have exclusive, origins1 jurisdiction of misde- 
meanors ar i~ing under Sec, 19, Chap, 115, Laws of 1878-'74 - fdl. 
ing to give in his poll for taxation. 

"Thirty days," as used in ART. IV of the Constitution is not aynony- 
mous with "one month ;'l i t  may be inore or less. 

(Rives v. G d w i e .  1 Jones, 84; Stute v. Pewy and Briggs, 71 N. C. Rep. 
522, cited, approved nncl clistinguished from this.) 

CILIMINAL ACTION, for failing to give in and list his poll tax, 
tried at the January Term, 1875, of the Superior Court of 
TVAKE county, beforo his Honor, Judge Watts. 
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The defendant was held to answer upon the following bill of 
indictment : 

The Jurors for the State upon their oath present: That 
Charles 11. Upchurch, late of Wake county, on the first day of 
April, i n  the year of our Lord, one thousand eight hundred 
and seventy-three, at and in said county of Wake, was a male 
inhabitant of the State of North Carolina. over twenty-oneand 
under fifty years of age, and was then and there a resident of 
and in Raleigh township, in the county aforesaid; and was 
then and there, subject and liable, under the Constitution and. 
laws of the State, to a capitation tax of one dollar and five 
cents, for the year of our Lord, one thousand eight hundred 
and seventg-three, to be paid by the said Charles D. Upchurch 
to the State of North Carolina aforeeaid. 

And the Jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that the said Charles D. Upchurch, on the said 
first day of April, A. D., 1873, and on each and every day be 
tween the said first day of April and the 7th day of Jnly, A. 
D., 1873, in the county aforesaid, did unlawfully and willfully 
omit, ncglect, refuse and fail to give himself in and list hiis 
poll for taxation, either to or before the Township Board of 
Trustees of said township, or to and before the Board of Com- 
missioners of said county of Wake: contrary to the form of 
the Statute in such case made and provided, and against 
the peace and dignity of the State. 

J. C. L. HARRIS, Soli~itor.'~ 

On the trial below, there being no  traverse as to the facts, 
the jury returned a verdict of guilty : whereupon the defen- 
dant moved to arrest the judgment, on the ground that the 
Superior Court had not jurisdiction. His  Honor upon con- 
sideratiou, being of opinion with defendant, allowed the mo- 



148 I N  THE SUPREME COURT. 

tion and arrested the jndgment. From this judgment, Solici- 
tor IIarris appealed. 

Bttornei; Genmd IIarqrovc, k i t h  whom wa3 l i n ? * r i s ,  XoZic- 
ifor, and flay rclootl, f ~ r  the Statc. 

#tzow and Puiwtll ,  for t l ~ e  dcf'encLint. 

O N ,  . 13y an Act rdtiiied 28th of February, 1873, 
(Acts of 1812-"73, c l ~ p  113, sce. 15,) the Goceral AsseniLly 
enacated that " all persons who are liable for a poll tax, 2nd 
 hall wilfully f ~ i l  to give tl-ieinsclves in, ant1 a11 pcrsons wlio 
own pr3perty and wilfully h i 1  to list it within the time allotted, 
before tlie list taker and tlie connty commissioners, shall be 
deemed gnilty of a misdemeanor, and on conviction therefor, 
shall be fined not more than fifty dollars, or imprisoned not 
more than thirty days. The same provision is f'oand in the 
Act of 1873-'74, chap. 133, see. 19. 

The bill. of indictment in this case is for a violation of the 
above Act, and the only question presented to us is, whether 
the Superior Court, or a Justice of the Peace had jurisdiction 
to try the offender. The Constitution, Art.  IT. See. 15, pro- 
vides that the Superior Court shall have exclusive original 
jurisdiction of all criminal actions in which the pnnishment 
?nay exceed 8 fine of fifty dollars or imprisonment for  one 
month ; and eec. 33 gives to Justices of the Peace, under such 
regulations as the General Assembly shall prescribe, a like 
jr~risdietiori of all criminal matters arising within their coun- 
ties, where the  punishment cnnfiot exceed such fine or impris- 
onment. So that the question of jurisdiction resolves itself 
into this, is " thirty days " synonymous with " one month," as 
used in this Article of the Constitution '2 or  rather may not 
thirty days exceed one month? For If i t  may, then the pun- 
ishment may exceed the constitutional limit to the jurisdiction 
of a Justice, and the exclusive jurisdiction must be vested in 
the Superior Court. 

W e  have not found in any modern case or any treatise on 
the law, acy definition of the word month " which makes i t  
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synonymous with thirty days, or by which it cannot sometimes 
be a period less than thirty days. The  modern authoritiee, 
which are very numerous, recognize but two sorts of months, 
lunar and calendar. The  lunar month when spoken of in 
statutes consists of twenty-eight days a calendar month con- 
tains the number of d q s  ascribed to i t  in the calendar, vary- 
ing from twenty-eight to thirty-one. If the word in the Article 
cited means n lnnar month, an imprisonment for thirty days 
would alwaye exceed the constitntional limit. W e  are of the 
opinion however, that whatever the word month rnap mean in 
orlier parts of thc Ounstitntiun, it1 this Article i t  muat Le held 
to mean a calendar month. I n  this State before the Act of 
1854, Rev. Code, chap. 108, see. 2, the word month meant in 
our statute, if not otherwise explained by the context, a luuar 
month. Rives v. Chthrk, 1 Jones, 84. That otatute how. 
ever, gives to the word a new definition, viz that of a calen- 
dar moritll which we  nus st suppose was the meaning intended 
in the Constitution of 1868, unless there be s o m e t h i ~ g  to show 
the contrary, Assuming then that " month" lneaas in thi8 
Article a calendar month, an imprisonment of thirty days will 
exceed a nlonth whenever the judgment is rendered in Feb- 
ruary, (unless i t  be in a few of the last days' of the month) by 
one or two days, and will thus exceed the constibutionnl limit 
of a Jwtice's jurisdiction. W e  cannot suppose that the Gen 
era1 Assembly intended to make the jnrisdiction of the courts 
dependent upon the number of days in the particular month 
in which a criminal action might happen to be tried, and to 
shift froin one court to the other, as the number was less than 
thirty, or equalled, or exceeded it. B o  r e m u  can be imag- 
ined for requiring a criminal action .for an offence, to be tried 
for one month in the year in a Superior Court, and in the other 
eleven monthe before a Justice of the Peace. Either the Su- 
perior Court or a Justice, must have a constant jurisdiction of 
the same offence. And  as the punishment of the offence in 
question can and might often exceed that which a Justice has 
the right to impose, the jurisdiction must be at all times, exc 1 u 
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sively in the Superior Court. The  members of the General 
..4ssembly aro fbnliliar with the Iangnagj of the Odnstitntion. 
I t  is reasonable to suppose, that if they had intended to give 
jurisdiction to try this off'ence to a Justice, they would in limi- 
ting the pnnishrnent, hare used the word in the Cunstitut~ou, 
and not others, which though near it in meaning are yet sub- 
stantially different. It may well be, that while they intended 
to limit the punisllrnent to a moderate one, the variation was 
made expressly to exclude the jurisdictiun of a Justice. A t  
all events, we can only gather their intention from the words 
they have used, wliich express a diEerent period of time from 
tile word used in the Constitntion. I t  must  be observed that 
the offence under consideration hei*e, is not expressly referred 
to, nor is jnrisdiction of it expressly given to a Justice by the 
Act  of 1873-'74, chap. 176, as was tbe case with the offence 
in the Sik& v. Perry & Br iyys ,  7 1  fi. C .  Rep. 582. Conse- 
quently the reasoning in our opinion in thatcase, founded upon 

express gift, would not be applicable here. The Snperior 
Court has jurisdiction and the Judge below erred in  arresting 
the judgment. 

Judgment below reversed and the case is remanded to be 
pvceeded in, etc. 

PER CURIAN. Jndgrnent reversed. 

E. E. BIEXDENIIALL v. J. A. DAVIS. 

Where A endorsed a note to 13, with the understanding that such en- 
dorsement should have no other effect than to assign the property in 
the note to the plaintiff, and to guaranty him against its confiscatioil 
by the United States: Held, that par01 evidence was a~lmissible to 

prove such understanding and contract. 

(Love  v. Wu11, 1 Hawks, 313: Goqnez v. Lazn~us ,  1 Dev. Eq. 206; 
Davis v. Noi-gan, 64 N. C. Rep., cited and approved.) 

CIVIL ACTION, on the endorsement of a bond, tried before 
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Towgee, J, at Spring Term, 1874, of the Snperior Court of 
GUILFORD connty. 

The following are the facts pertinent to the pdn ts  decided 
in this Court : 

I n  December, 1863, the plaintiff loaned the defendant $2,000 
in bank bilk, and took his bond with secr~rity for its payment. 
Payments had been made on this bond, reducing it to about 
$1,6i,0 on the 24th March, 1865. At that time, the defen- 
dant, who held a certain bond on one Thom and others. which 
he had obtained from the administrator, one Staflord, in the 
settlement of hie wife's share of an estate, atid m s  about the 
same amount of the bond he, the defendant, owed the plaintifl, 
offered to transfer this bond on Thom to the plaintiff in pay- 
ment of his own, given as before stated, for borrowed money. 
After enqniry by the plaintiff, as to the solvency of the bond 
on Thom and the others, sureties, he agreed to take it, and the 
defendant transferred it to him, endorsing i t  in blank. 

I t  was in proof that the plaintiff held the bond on Thom 
and the eureties, and never sued thereon until Jannary, 1869 ; 
and at the time of the institntion of the suit, application was 
made by the plaintiff; or at his instance, to Stafford, the payee 
of the bond on Thom and his sureties, withont the privity or 
consent of the defendant, to endorse the same to the defendant, 
so as to complete the claim of plaintiff and for the parposes of 
this snit. Stafford, as requested, endorsed the bond without 
recourse on him, whereupon snit was bruright against :he obli- 
gors and this defeudant to Spring Term, 1869. The plaintiff 
after entering a discontinuance, as to the defendant, prosecuted 
that case to judgment against the obligors in the bond, obtain- 
ing judgment at  Fall Term, 1870, for $643 30, with interest, 
Upon this judgnlent execntion issued, which was re- 
turned by the sheriff, '. no goods or ohattles, lands or tene- 
ments of the debtors or either of them, wherewith to satisfy 
thie execution, to be fonnd ; whereupon the plaintiff; on the 
30th May, 1871, caused a written notice to be served on the 
defendant, of his fdilure to make the rnoney out of Thorn and 
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his sureties, and notifying him, the defendant, that  he  was 
looked to, to pay the same. Shortly after the  service of this no- 
tice, this suit was institnted. 

It appears that t he  bond is lost, and on the  trial in the  
Court below, both parties were allowed to speak of the sanie, 
and the endsrsement thereon without its being prodneed. T h e  
defendant iusisted, that his endorsement, which is tho gist of 
the action, was n ~ a d e  merely to pass the  title, aud with- 
out any purpose to be liablefor its ultilnate payment ; and that 
i t  was so understood and agreed at  the  time of the  endorse- 
ment ; and the  defendant requested the  Court, in framing the  
issues to be passed upon by the jury, to stlbrnit one, involving 
this particular m:,tter. This was objected t o ;  and his Honor,  
holding that  i t  was inadlnissible to exylaiu by par01 testimony 
the  writtell endorsement, declined to submit such issue; defen- 
dant excepted. Afterwards, during the trial, the  defendant 
offered hirnself, as a witr~esa to prove, that t he  intent and un- 
derstaading, when his endorsement was made, was, that he  was 
not to be liable, except as against confiscation. T o  this t h e  
plair~tiff again objected, which being sustained by the  Court, 
the defendant excepted. 

1 3 s  Honor  submitted certain issues to the  jury, involving 
questions of fact, reserving the question of law as to whether 
the  defendant was bound as endorser or guarantor;  arid if 
bound as guarantor, then whether h e  was, or was not discharged 
by the  laches of the  plaintiff. On the issues snbmitted, t he  
jury found as follows : 

1. Tha t  the value of the note surrendered to  the defendant 
was $533.33, or 12 per cent. added $107.32. 

2. Tha t  the principal obligors (in the Thorn bond) became 
insolvent two years after the  surrender. 

3. Tha t  the plairitifT first dernanded payment of the  bond 
from Thom, one year after the  snrrcndcr. 

4. T h a t  the defendant did not request the  plaintifl' to press 
the original obligors. 

Upon consideration, the  Court wasof opinion upon t he  quee. 
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tioris reserved : first, that the defendant mas not liable as en- 
dorser ; second, tliat he was liable as a guarantor ; third, that 
in  law, the defendant is not discharged by the Inches of the 
plain tiff. 

The  defendant being dissatisfied with tlie charge of his 
Honor, and his rulings in rejecting the evidence before stated, 
and the verdict of the jnry, &c., appealed. 

D i l l a d  & Gilmer, for appellant. 
Scott & Culdwell, contra. 

R o n ~ ~ x ,  J. The defendant oEereered to prove that at  the time 
when he wrote his name on the back of tile note of Tliom and 
others and delivered tile same to the plaintiff, i t  was under- 
stood and agreed between them, tliilt such indorsement should 
have no other effect than to assign the property in the note to 
the plaintiff, and to guaranty him against its confiscation by 
the United States. His  IIouor, the Judge below, excluded the 
evidence, on the ground that parol evidence was inadmissible 
to alter or explain a written instrument. 

Tlic rule upon which his Ilonor acted is unquestionable ; 
but we think he was mistaken in its application, and that both 
on reason and authority the evidence was admissible. N o  action 
can be maintained upon a mere signature of a name witliout a - 

reference to some written contract which it was intended to 
authenticate, except on the supposition that there is written 
out what tlie signature autl~orized to be written out as authen- 
ticated by it. What  that is which is so authorized to be written 
out is sonletimes matter of law and sonnetimes a question of 
fact as to what authority the signature wasintended to convey 
When t h e  payee or regular endorsee of a negotiable note 
writes his name on the back of it as between liim and a sub- 
sequent bonaficle holder for value, the law implies that he in- 
tended to assume the well known liablilities of an indorarr, and 
he will riot be permitted to contrltdict tlie in~l~lication ; so if 
the drawee in a bill of exchange writes his riame across the  
face of it without more, the law authorizes such a holder t o  
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write above the signature the contract which it irnplies under 
the circumstances, and snch contract being in writing by an- 
thority of t l ~ e  signer, cannot be altered or explained by parol. 

But  this rule does not apply between the original parties to 
a contract which is not in writing, although there be the sig- 
nature of one or more parties to authenticate that some con- 
tract was made. In  such cases it rnrrst always be a question of 
fact wlmt contract the signature authorizes to be written above 
it ; in other words, mliat was the agreement of the parties at 
the time i t  mas written. 

There is no written contract to be altered ; the whole (ex- 
cept the signature which by itself does not make a contract,) 
exists ir; parol, and must be established by snch proof. I t  may 
be admitted, and the authorities seein that way, that w!~en a 
person, other than tlie payee or endorsee of a : ote, writes his 
nanx  across tlie back of it, af'ter it has been delivered by the 
maker, and rlot as a part of the original traneaction, and de- 
livers it for value to another, the law presumes that he intended 
to become a guarantor of the note. But this prcsutnptiou is 
not one of law, bnt of fact merely, and may be rebntted. I n  
Zove v. TVaTall, 1 I3awks, 313, a second ir~doraer of a promissory 
note was allowed in defence of an action brouglit agdirist him by 
the first indorser, to prove an agreement differe!?t from what 
the law pre;tlmes from the order of their names on the back 
of tlie instrument, arid that in fact they were jointly liable as 
sureties for the maker. In  G o m z  v. Lazam+ 1 Dev. Eq., 
206, it was taken as clear, that the acceptor of a bill of ex- 
change, as between liim and an e~dorse r ,  might prove that 
they were joint sureties for the drawer. In  Davis  v. &'organ, 
64 N. C. Rep., t1.e payee of a note who had written his name 
in Blank across the back, was permitted to prove that such sig- 
nature wns not iiitcnded as an indorsement, but as a receipt of 
payment from tlic maker. I n  S'yluester v. Downer, 20 Vt., 
835, the Court held that by an indorsen~er~t  i n  blank the de- 
fctndnnt became presun~ptivcly bound as a joint promisor. But 
R E D P ~ L D ,  J., adds : " ] j u t  the signature being blank, he 
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may undoubtedly show that he was uot understood to assume 
any such obligation." See to the sa:ne egect, Clcqp v. Rice, 
13 Gray, 303 ; see also Perkins v. C'utlin, 11 Comn., 213, and 
numerous other cases cited iu a note on page 121, of 2 Parsons 
on Notes and Bills. 

THE PEOPLE of the STATE OF 'NORTH CAIIOLINA, on the relation 
of JOIIN If. CLOUD u. THOMAS J. WILSON. 

Where A  as clccted Judge of the Superior Court and cloclined to ac- 
cept the office and never qualified : Held, that there was a vacancy 
within the meaning of SEC. 31, ART. IV of tile Constitution, and the 
Governor 11~d  the power to fill sncl~ vacancy by appointing tl successor. 

The Oiencral Asscmbly has no power to  orcler an election to fill such 
vacancy, anrl any law for that purpose is unconstitutional anrl void. 

The word "until the next regular clcction," in  SEC. 31, ART. IV, of the 
Constitntion, mean until the next regular clcction for the office in  
which a vacancy has occnrrerl. 

READE, J., dissenting. 

(Clark v. Stun7:/, 66 N. N. C. Rcp. 59: People v. Bleclsoe, 68 N. C. Rep. 
457, cited and approvccl.) 

CIVIL ACTION, in the natnre of a p2~o '~unrranto, contesting 
the right to the office of J i~t lgc of the 8th Jutlicial District, 
tried by consent by h'err, J., at Fall T e r ~ r ~ ,  1871, of' ORANGE 
Superior Cvurt, hsvirrg been removed by consent from thc 
Superior Court of Yadliin connty.  

The  following are s~~bstwntially t l ~ c  facts submit ted to his 
Honor, and upon which the jndgrnent appealed from, was 
founded. 

At an election held in April, 1868, D. 11. Starhuck was 
elected to the ofice of Judge of the 8th Judicial District, he 
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heing at a ~ ~ d  before his said election, the District Attorney of 
the United States, for the District of North Carolina, and in the 
active discharge of the duties of his said office ; and t l ~ s t  he so 
continlied until t l ~ e  24th day of August, 1867, when lie form- 
ally, by letter to tlie Governor of' the State, declined to accept 
the said ofice of Jndge. 

On the 1st day of July, 1868, tlie Supreme Conrt of North 
Carolina, nndor the former Constitution, adjourned ; and that 
on the same day, Ilon. R. M. Pearson, Chief Justice elect, and 
11011. H. (1;. Reade and Hon. R. P. Dick, Associate Justices, 
elected at  the election in April, 1868, after having been quali- 
fied by taking the oat t~s  of office, proceeded to superintend tlie 
allotlne~it and classification of the persons elected as Jodgcs of 
the various Jtidicial Districts of the State; and in said allot- 
ment, D. H. Starbnck, tlie Judge elect for the 8th District, 
was assigned a term of eight yews. 

On tlie said 1st day of July, 1868, when said classification 
was made, tlie Elon. W. 13. Rodrl~ali and tlic Hen. Thomas 
Settle, had qualified as Associate Justices of the Supreme Court 
of Nurtli Carolina, by taking tho oa th  of office, hut were not 
preeent at  the said classification. That at  the time c , f  the said 
classification and allotment of terms, D. H. Starbuck 11ad not 
been corr~nlirsiuned as a Judge, nor had lie accepted the said 
office, and never was a Judge of t11e Superior Court. 

After the letter of Starbuck was received by tlie Governor, 
and lie formally declined to accept the office of Judge, liis Ex- 
cellency, NT. 'CV. Holden, Governor of' the State of Nctrtli Caro- 
lina, appointed aud corn~nissioned the relator, the said J. M. 
Clond, a Judge of the 8th Jndicial District ; in  said commis- 
sion, directing the relator to enter upon said office arid dis- 
cl~arge all the duties thereof nntil his successor shall be duly 
elected according to the Coustitntion and laws of the State. 
That tlie relator entered npon the cliseliarge of the duties of 
*aid ufiee, after beiug ddiily qua1ifivl, mcl colltinnetl in charge 
thered, tiil the defendant, T. J .  Wilson, assul~ietl the execu- 
tion of the duties of said oEce, against the relator's consent. 
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The  defendant, the said T. J. Wilson, was dnly elected, at a 
regular election, held on the first Thursday of August, A. D. 
1874, Jnclge of the said 8th Jadicial District, in pursnance crf 
an Act of tlie Qencral Assembly of North Gnro!ina, ciititle(1 

A n  Act c ~ n c e r r ~ i ~ ! g  the election of cel+air~ oEcers," ~r . t i i~cd 
13th day of E'ebrliary, 1871; and that he n-ns co:nmi>,iic,ne 1 
by his Excsllency, C. 57. ErosyJe~~, Governor of t!lc State, as n 
Judge of t he  Snpzrior C ~ u r t  of th.;. 8th Jndicial District, on 
the 22d da;. of A t ~ p t ,  ,I. D. 1S7-1, and t!~at clay was qualified 
as Judge, by tw!;ing the (~? th ;  oi'oE(:e, a i ~ d  since that time ! I?& 

been in the nctire discharge of the oficial dnties of Jndge in 
and for said District. 

His  IIonor being of opinion with the defendant, adjudged 
that the relator, John M. Cloud, was not entitled to the oEce 
of Judge of the 8th J ntlicial District, as claimed in his com- 
plaint, and that T. J. Wilson, having been dnly elected tinder 
said azt of the General Assembly, chapter 118, of the laws of 
1813-'74, and coinmissioned by the Governor, was the lawful 
and rightful Jndge of the said 8th Judicial District, and enti- 
tled to hold the office. 

Frorn this jodgn~ent,  the relator appealed. 

iVcCorkle and Ratchelo~,  for appellant. 
Braves and J. W. Gmham, contra. 

PEARSON, C. J. D. H. Starbuck, at the first election after 
the adoption of the Constitution, was elected Jodge of the 8th  
Judicial District; lie did not accept the ofice and decliried to 

qualify. Thereupon the Governor appointed the relator to fill 
the vacancy. The qnestiori is, wns this a vacancy which the 
Governor had power to fill ? One of these conclusions r n ~ ~ s t  
be adopted : 

1. On the refusal of Mr. Stsrbnck to accept, the General As. 
sembly had power to order a special electiori for a J n d p  of 
that district ; i n  tlie absence of a grant ctf this power to the 
General Assembly by the Constitntion, this conclnsion must 
be rejected. 



158 I N  THE SUPREME COURT. 

, 2. Thid is GCLSUS O I I L ~ Y U S  in the Canstitution ; and that in- 
strument is so defective aa to have provided no nra;y to fill the 
office, so that the administration of the law in a judicial dis- 
trict must stop, sllonld it so Iiappen that the perscn elected 
<Judge sho~ild decline to accept, or dies before he qualifies and 
takes o u t  his comlnission. This conclusion must be rejected. 

3. TVe adopt the c.onciusion, that although Nr.  Starbnck 
clxlined to accept a r~d  did not cjualif'y and take his coni~nission, 
:I ~ ~ c a r ~ c p  did occnr in the ofice. Ijy an unexpected event 
tlicre was no one to fill tlie office; thu3 for all practical pur- 
Ituses the oEoc was vacant and i t  can make no difference 
whether Mr. Starbuck dcclincd before, or the n~ornent after 
lie qualified, or whether he was e!igible to the ofice ; for taking 
it in either of the three ways, there was the same mischief, no 
clric to adn~iriister the laws in t h ~ t  jlldicial district, and to 
zvuid this detriment to the public welfare, the power to fill 
rslcancie~ is conferred upon the Governor. Tlie Act of 
1$73-'74, chap. 118, directs an election for Judge in the 8th 
Jtldicial Dictrict, on the 1st Thwsday in August, 1874, which 
was a regrtlar election day for members of Congress, members 
of the General Assembly, and somr other State oEcers, and 
W R S  also regular election d:ty, for the Judges of the Superior. 
Cotlrt7 hr~longing to the short term. 

IJuder this statute, Mr. Wilavn was elected by a vote of the 
lteople of the 8th Jndieial District. H e  qualified and in bpite 
of the protestation of the relator, tcok possession of the bffice. 
The question is, had the Ger!eral Asfiemblg power to order the 
election ? This depends npor! the construction of Art. 4, sec- 
31 : " A11 vacancies occurring ilr tlie oEces provided for by this 
a~ticle,  sl~all  be filled by the appointment of the Governor un- 
less othern-ise provided for, ~ n d  the appointees shall hold their 
p?.wes until rlie next regular election." 

It is settled that the words " otherwise provided for " mean 
otherwise provided for by the Constitution. Clnrk v. Stunly, 
f;fj N. C. Rep. 59. People v. Bledwe, 66 N. C. Rep. 457. 

The  question now is, what is the meaning of the words 
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" nntil the I I C X ~  regt~ldr election '1" Taken by themselves they 
are too indefinite to have any particular meaning; as they can- 
not stand alone, it is the province of the Court to find Ly the 
rnlea of constrnction, ot l~er  words to s~ipport them, that is, to 
find a definite rrieaniug. 

I. It is suggested the addition of the words, "for members 
of thc General Assembly," would fix a definite meaning. 
That is true. But what warrant is there for adding these 
words ? W e  know of no rule of construction to justify it ; 
t lwm is no asssciation of ideas bg which the election of judi- 
cial oflice~e is connected with tlie election of members of the 
(f eneral Assembly. There is as much, if not more reason for 
making the sentence read, " until the next regular election for 
Justices of the Peace," that being a jndicial ofice. It is nn- 
n e c e ~ s a r ~  to say more upon this view of the question. Indeed 
after the cousideration of the lantter, which the appointment 
of Judge Cloud gave rise to, in connection with election for 
~ne tn le r s  uf the General Assembly i n  18'72, the position has by 
general consent I m n  abandoned as untenable, and was not 
premed in the argument before thls Court. 

11. It is snggested that the addition of the wordd '' for Judges 
of tllc Solmior Court," will fix a definite meaning. This 
seems to have been tho constrnction adopted by the General 
As~emblg., in the Act above referred to. It is obvious that 
the ~dciition of these words, SO a5 to makc the sentence read, 
'L urltil tllc next regular election for Judges of the Superior 
Court," does not meet the whole question. For  the secticn 
under considoration, embraces all vacancies in the jndicial de- 
partment, except those oth _rwiee pov ided  for by the Consti- 
tion, and includes the Jnstices of the Supreme Court, Clerks 
of the Superior Court a d  Solicitors, as mnch as the Judges 
of the Superior Court ; so to u d < e  the sentence fnll, it must 
be made to reaci, " until the next regular election for Jostices 
of tlie Supreme Conrt, in respect to vacancies occurring in the 
ofice of Chicf Justice or any one of the Associate Justices, 
for Clerks of the Superior Court, in respect to a vacancy oc- 
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curring in the oftice of a Superior Court Clerk, and for So- 
licitor in respevt to vacancies occurring in respect to the ofice 
of a Solicitor, and for Judges of the Superior Conrt, in respect 
to vacancies occurring it1 the o%ce of a Superior @onrt =1nclge." 

It would ;.ee~ns this was the conetrnotior~ adopted by the 
General Assembly, in respect to Justices of. the Supreme 
Czurt, from the omission to provide for the election of two As- 
sociate Justices of the Supreme Conrt, to take tlle place of two 
who now hold the office nnder the appointment of the Gov- 
ernor, to fill vacancies. We think this construction the true 
one in respect to Jnstices of the Supreme Conrt, Clerks 
of the Superior Court and Solicitors, becanso electioris 
are to be held at  one time for all of the nien~bers of the Su- 
preme Court, and so as to the Clerks and Solicitors respectively. 
But  in regard to the election of the Judges of the Superior 
Coart this is not the case. There isan other section of Art. I V '  
which raises the question and calls for s change in the words, 
which it is ~nggested should be added. Section 26 : " The 
Judges of the Superior Courts elected at the first election, un- 
der this Conutitutim, shall after their election, under the 511- 

perinteodence of the Justices of the Supreme Court, be divi- 
ded by lot into two equal classes, one of wliich shall hold ofice 
for four years, and the other for eight years." Here is an ex- 
press provisioil by which the Judges of the Superior Courts are 
divided into two equal classes, one class to be elected every 
fonr years. Whether this provision will effect any important 
purpose, i t  is not for us to say. I t  is ordained, and i t  is the 
duty of the Court to give effect to it, and to see that it is not 
departed from or evaded. No construction of the Constitution 
can be sonnd wliich defeats an expessprowision of that inrtru- 
ment : such is the effect of the construction contended for. 
W e  have eight of the Jndges, instead of six, elected at one 
time, and may have nine or ten, or the whole twelve, accord- 
ing to the resnlt of accidents. To preRerve these two equal 
classes, and to have an election for six of the Judges of the 
Superior Court, held every four years, it is necessary to modify 
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the additional words suggested, so as to make the section read, 
Until the next regular election for Judges of the claes in 

which a vacancy has occurred." 
This construction, which we adopt in reference to all jndi- 

cia1 officers, may be expressed by the use of a very short ellip- 
sis, so as to make the sentence read, "The appointees shall 
hold their places until the next regular election for the o#ce 
in which a vacancy has occurred." This constrnction makes 
everything fit-there is no jar or disturbance of any part of 
the instrument. 

I n  our case, the office which had become vacant, belongs to 
the second class, to-wit, that of the Judges to whom was allot- 
ted a full term. I t  follows that the regular election for the 
office is not to be held until 1878, at which time the ternls of 
the Judges of the second class expire, and that the Act of the 
General Assembly under consideration, which attempts to 
hasten the time for the election of a Judge of the 8thDistrict, 
violates the Constitntion. 

I t  was nrged on the argument, " by this construction tho 
appointee of the Governor may hold office, as in this instance, 
for many years, whereas the general policy of the Constitu- 
tion is to Imve frequent elections." I t  is " not ours " to con- 
jecture the consideratious, which caused a provision by which 
the appointee to fill the office of Jndge in case of a vacancy 
holds until the next reg~llar election for the office, or, for the 
want of a provision 1)y which a vacancy in the office of Judge 
of the Snperior Conrt can be filled, by an election of the peo- 
ple; suffice it, there is no such provision. The term of office 
for a Jndge, elected by the people, is fixed at eight years, and 
there is no provision, fur filling a vacancy for an election. As 
another objection to this constitution, it was urged, " other 
parts sf the Constitntion, to-wit, \sections 30 and 34, of the 
same article IV., '' Judicial Department," in providing for 
filling vacancies, use the words, "for the unexpired term," and 
if the words '. until the next regular election " are to have the 
same meaning why are not the same words used ? The ob- 

11 
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jection is plausible, but the reply is, the Constitution cannot 
be held up as a model of precision in language, and the duty 
of the Court is to declare the meaning, whether it be expressed 
in one set of words, or in other equivalent words. For illus- 
tration, section 30, "in case of a vacancy existing for any 
cause," &c.; section 34, '; when the office shall become vacant," 
&c., here the same meaning is expressed in different words; 
so tlie nsc of different, equivalent words does not exclude the 
construction, that the same meaning mas intended. But allow- 
ing that the change of words is an objection to the construc- 
tion adopted, it is meighctl down by the fact that any other 
constructiori wonlcl r~nllify and pnt at r~anght, the provision by 
which the Judges of the Suprem? Court are divided into two 
classes ; and by the farther fact, that should a Judge of a dis- 
trict, having at the outset the long term, be elected at the 
time the J~idges of the other class are elected, the question 
will arise, does this Judge elected out of his class, hold for 
eight years or only for the unexpired part of tlie term. If  the 
four year classification is entirely destroyed of tlie latter, the 
classification is restored in that instance, but is open to other 
disturbances occurring by vacancies, and we have the anomaly 
of a Judge, elected by the people to fill a vacancy, for four 
years or other less time, which is in conflict with the provision, 
that the term of oftice shall be eight years. There is the 
further objection, tlie election of a Judge out of his claas may 
come on unexpectedly ; as if a Judge out of the class, die or 
resigns, say twenty days before the regular election for jndges 
of tlie other class, there w111 be no reasonable time for making 
a selection of candidates, but the election must be made or the 
district will have no Judge. The fact that this contingency 
mas not provided for, shows that it was not the intention to 
have an election by the people toJill the vacancy in the oftice of 
Judge. This construction is put beyond all doubt by reference 
to other parts of the Constitution, by which provision is made 
in SG many words, for the election of other less important 
officers, if the election comes off within thirty days after the 
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vacancy, the appointee of the Governor is to hold until the 
next general election. Art. 111. scc. 13. No provision of the 
kind is made in respect to an election to fill a vacancy for the 
office of a judge out of his class. Thus we are forced to the 
conclusion that no election of a judge out of his class was con- 
templated. W e  declare our opinion to be, that the defendant, 
Thomas J. Wilson, is not entitled to the office of Judge of the 
8th judicial district, and that the relator, J. M. Cloud, is en- 
titled to the office. Therc is error. Judgment below re- 
versed. Let judgment bo reudered according to this opinion. 

READ, J., Dissentiny. "All vacancies occurring in the ofices 
provided for by this Article of the Constitution, sliall be filled 
by the appointment of the Governor, unless otherwise provided 
for, and the appointees shall hold their places until the next regu- 
lar election." Art. 4, sec. 31. The meaning of 'l next regu- 
lar election," is the question to be settled. 

The adjective "next" is evidently used to qnalify-" e!ection," 
so as to make it niean the Jirst as distinguished from rt remote 
election. I t  means the Jirst election in point of time. The 
adjective "regular " is used to qualify " election," so as to dis- 
tinguish i t  from some other kind of election. I t  is there- 
fore nece~eary to ascertain what are the several kinds of elec- 
tions designated in the Constitution. There are two and only 
two kinds of elections designated or contemplated in the Con- 
stitution : regular elections and special elections. Regular 
elections are those by which the offices are originally and con- 
tinuonsly filled, according to "stated and established rules," at 
" periodical times." Web. Diet. Special elections are those 
by which the offices are filled in cases of accident. The  usual 
election for members of the General Assembly, on the first 
Thursday in August every two years, is an instance of regular 
elections. An election to fill a vacancy occasioned by the death 
of a member, at such time as may be appointed, is an instance 
of special elections. It is a ueeful inquiry, why is it that the 
Governor is allowed to appoint a Judge in any case? The 
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people elect members of the General Assembly, whose term 
is two years, and if a member dies, making a vacancy, the Gov- 
ernor does ~ i o t  fill the vacancy by his appointment, but the 
people meet again and elect a new member. And so the  peo- 
ple elect a Judge, whose term is eigllt years, and yet if a Judge 
dies, making a vacancy, the people do not meet again and elect 
a new Judge, but the Goverr~or appoints. Why is this ? W h y  
is the Governor let in to appoint in one case and not in the 
other ? 

The  people are the elective power in both cases, one is just 
as impcrtant as tile other, and they will not allow the Gov- 
ernor to appoint i n  one case for w single day, and yet tbey do 
allow him to appoint in the otlier for years. Tlle diff'erence is 
founded on convenience, and on that alone. Members of the 
General Assembly represent a county or a small district; and 
it is but a little trouble or expense fur the people to niake w 
new election, upon short notice. And therefore there is no 
necessity that the Governor eliould appoint their representa- 
tives or any county oficer; and he is not allowed to do so. 
But  t11e Constitution provides illat all the twelve Superior 
Court Judges shall be elected, not by a county, not by a dis- 
trict, but hy tlie whole State (unless thereafter altered). And 
a special election to fill a vacancy wonld involve delay to no- 
tify tlle people, to nominate candidates, to canvass their merits, 
and much espense to hold and certify the election. A n d  so 
for convenience: the  appointment to fill the vacancy was given 
to tlle Governor, instead of being reserved by the people. 

I t  is also a nsefnl inquiry: For  how long a time would tlie 
people be likely to part with this important elective power? 
A s  they parted with i t  temporarily to suit their convenience, 
they wonld resume i t  as soon as convenient. The  next inquiry 
is, is such convenie?it time indicated in the Constitution. I t  is 
the  "stated, established, usual period" when the people meet 
together for the $mi! time, after the vacancy occurs, to vote 
for Judges of the Superior Courts. Then it is as convenient 
for them to fill a vacancy resulting from accident, as from tlie 
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expiration of a term. And it  is just as convenient for them 
to vote for seven, as for six. 

If then we use "regular" in the sense of usual or estab- 
lished election, we hare still to determine, what is the usual 
or  established times for elections of Judges by the people. 
The Constitutio~ provides that twelve Superior Court Judges 
shall be elected by general ticket, and shall hold their offices 
for eight years from 1870. That would make the "usual, es- 
tablished," or what is the same, the "regular" elections come 
off' in 1878, 1886, and so on every eight years. But there 
was a farther provision that one-half the Judges elected at tho 
first election should hold their first terms for only four 
years; the effect of which was to have an election every four 
years for six Judges, instead of an elcctiori every eight years 
for twelve Judges, evidently for the purpose of securing a con- 
tinuous and uniform practice and administration of the la~y,  
and at the same time popularizing the sjstem and keeping the 
Judges and the people close together, with a frequent reminder 
to the Judges of their responsibility to the people, and a 
frequent opportunity to the people to  make then1 feel their 
responsibility. Whether such a policy is wise or unwise, I 
express no opinion, not because I have none, but because this 
is not the place to express it. With this policy in view, and 
in view of the fact that the people are the electors of Judges, 
are we not to suppose that the Constitntion would have so 
provided that as much as possible of the terms of Judges 
should result from the popular vote? When it  is clearly in- 
tended that the Judgeship of a district shall be held eight 
years under the election of the people, can it be that in case of 
accident i t  should be held one year under the election of the 
people, and seven years nnder the appointment by the Gov- 
ernor? Why should the accidental vacancy and the appoint- 
ment by the Govcrnor have any other eff'ect than to fill the 
office uatil the legitimate electors can fill i t  when they come 
together at the usual or regular time and places of electing 
Judges, and without the inconvenience of heing called together 
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in a special election 1 Beyond all question, the people are to 
elect the Judge, at some future, usnal o r  regular election for 
Judges. There mas such ~egular  election in 1874, four years 
(six) after the vacancy occurred, and wae filled by the appoint- 
ment of the plaintiff, and there will be another regular elec- 
tion for the same purpose in 1878. A t  which of these regular 
elections for Judges are the people to be permitted to vote for 
a Judge of that district? The language is "at  the next regn- 
lar election." Does that mean the next regular election in 
1874, or does it mean thc next, after the next, in 1878 8 I t  
certainly was just ss convanient for them to vote to fill that 
vacancy at the time when they voted to fill six other vacancies 
in 1874, as it can be for them to vote to fill it, when they vote 
to fill six other vabancies in 1878. Nor can the alteration by 
statute, since the Constitution, to vote by districts, make any 
difference. I t  is insisted that we ought to read the Constitu- 
tion as if it were "next regular election Jor that o#ce." If 
that additiou would not alter the meaning, why make i t ?  I f  
i t  would alter the meaning, where is the precedent fbr changing 
language to injurionsly efI'ect a popnlar right? In whose 
favor must donbtfal language be construed? Not in favor of 
the appointing power of the Governor ; he has no interest in 
i t ;  not in favor of the appointee, for althongh he has an i n -  
terest, yet it is ~ubeervient to the public, and doubtful language 
must be sulved in favor of popular rights. Nothing is better 
settled, or more i~nportant to be maintailled, than that no one 
ought to exercise the duties of an ofice to which his title is 
doubtful, and no one rightfully in office onght to exerciee a 
doubtfnlpowcr. The Legislature itself ought not to exercise a 
doubtful power. The Legislature itself ought not to exercise 
a doubtful power, and it is upon the supposition that they duly 
considered the question of power, and determined it in fsvor 
of its exercise, that tlie Coarts feel themselves bound by their 
construction unless in cases plain to the contrary. Every 
doubt in everything, is solved in favor of popular rights: to 
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this there is no exception. Cooley's Cons. Lim. 36, 37, 73,74, 
182, 186. 

The Constitution having provided for an election of Superior 
Court Judges in 1874, and that being the next regular election 
for Judges after the vacancy ; and the people having parted 
with the right to fill the office only temporarily, and for conve- 
nience, and it being reasonable and fundamental that the 
power should be resumed as soon as conwenient, i t  would eeem to 
follow, that the election of the defendant in 1874, was proper. 
An argument of some force, against this view is, that judgeships 
should be for the longest time, and that a reasonable considera- 
tiod of the interest of the appointee would not call him from 
his practice for a few months or a few years; and that n s  good 
lawyer wonld accept such appointment. Bat an analogy un- 
favorable to this argument, was the appointment of Judges 
under the old regime by the Governor, until the next Gen- 
eral Assembly, which was sometimes only for a few months, 
and could not exceed two years. And then the General As- 
sembly resumed the elective power, aud sometimes ueed it 
with crushing, not to say cruel effect, upon the the appointed, 
under the idea that the public good, or some other cousidera- 
lion, was paramount. There is n general idea that, to fill a 
vacancy, is fill it full, as you wonld a barrel, so that there is 
nothing more to do. That is true, where the electing power 
to fill the office originally, is the same power that fills the va- 
cancy, as where the people elect a member of the General As- 
sembly, and he dies, and they fill the vacancy. They fill i t  
full, and there is an end. But when the appointing power is 
not the elective power, then it reverts to the eiective power as 
soon as it can be conveniently exercised, unless the contrary 
clearly appears. And doubts ought to be solved in favor of 
the reversion. 

I t  ie objected that this construction would disarrange the 
provision, that the Judges of the Superior Courts are to be 
divided and kept in two classes, six and ~ i x ,  to be elected every 
four years : for if eight are elected in 1874, when only four will 
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be to be elected in 1578. Non sepuitur. That  would be so 
if the two Judges elected to fill vacancies in terms which end 
n 78, were elected not only to fill the vacancies, but for four 

years of the next term. That would be an enormity for which 
I remember no precedent, eithsr to appoint or elect an officer 
not only for the unexpired term, but for one half of the suc- 
ceeding term. A Senator in Congress is elected for six years; 
but if elected to fill a three years' vacancy, he  does not fill that 
threo years, and three years of the succeeding term. So here, 
when two Judges are elected in 1574, to fill vacancies in terms 
which expire in 1878, their terms expire in 1878. They fill 
vacmsies, and not terms. 

And  it is said that if the construction for which I contend, 
is adopted, i. e. that the Governor is to appoint until the next 
regular election for Jndgee of the Superior Court, and then 
the people are to elect, to fill the remainder of the vacancy- 
then if the vacancy should happen jnst before tlie election, say 
twenty days, so that no election conld be held, the vacancy would 
remain for four years. ATon sepuitw. The  Governor can ap-  
poilit to fill any vacancy. H e  could fill the vacancy for twenty 
days, and then if the people failed to elect, either his appointee 
mould hold over as in Bnttle v. Nclver ,  or he could again ap- 
point to fill the vacancy occasioned by the failure of the people 
to elect. 

This constraction of "next regular election " would seem to 
be the true one, if considered without the light of the legisla- 
tive, executive and popular action, but with the aid of these, 
there would seem to be no doubt. The Legislature has so con- 
strued it to mean the election of 1874. T h e  popular voice so 
construed it, arid the Execntive so construed i t  and com- 
missioned him. I f  I had doubts I should yield them. I t  is 
not pretcndcd that this constr~~ction eifects the ofiice of any 
member of this court. I t  was admitted on tlie argument that 
it, does not. The regular election for Supreme Conrt Judges, 
are every eight and not every four jears. There has not been, 
and there cannot be, ally election for any judge of the  Sn- 
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preme Court, until 1878. I mentioned it only to exclude the 
conclusion, that the decision is insensibly biased therely. I 
dissent from the decision. 

PER CURIAM. Judgment reversed. 

T H E  PEOPLE of the STATE O F  NORTH CAROLINA, upon the re- 
lation of TAZEWELL L. BARGROVE, Attorney General v. LOUIS 
HILLIARD. 

A n  action to try the right of an incumbent to  any public office, mag be 
brought by the Attorney General upoo his own information, or, upon 
the con~plaint of any private party. 

See Syllabus in the preceding case, Cloud v. WiLon. 

CIVIL ACTION, in the nature of a quo warranto, to try the 
right to the office of Judge of the Second Judicial District, 
tried before Watts, J., at  the January Term, 1875, of WAKE 
Superior Court. 

The substantial facts, pertinent to the point decided, are: 
That at the elcction in April, 1868, the Eon. Edmund W. 

Jones was duly elected Judge of the Superior Court of the 
Second Judicial District, was conlrnissioned and qualified ; 
that in April, 1871, he resigned, and the Governor of the 
State appointed the Hon. William A. Moore to the said office, 
who was also duly qualified by taking the oaths of office, and 
that he discharged the duties of the office until the 7th day of 
September, 1874. That the defendant usurped said oftice of 
Judge of t ! ~  Second Judicial District, and held the Court in 
the connty of Hertford on the 7th day of September, 1874, 
and the various Courts of the Circuit since that time. 

The defendant demurred to the plaintiff's complaint, for 
the reason that W. A. Noore was a necessary party. The 
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Court overruled the demurrer, and the defendaut answered ; 
insisting, that he was duly elected Judge of the Second Judi- 
cial District, according to law, on the 6th day of August last, 
for the residue of the unexpired term of said office. 

T h e  plaintiff filed a demurrer to the answer of defendant 
for insnfficiency, thus raising directly the issne of title to the 
office, which, after argumeqt, was decided in favor of the 
plaintiff. Appeal by the defendant. 

Batchelor & Xon, Smith & Strong, Carte./* and Cog, for ap- 
pellan t. 

Elaywood, f i l e  and Batchelor, contra. 

PEARSON, C. J. The main question is disposed of in, Peqle 
ex rel. Cloud v. Wihon, a t  this term. Passing by the question, 
whether the objection for want of parties was not waived by 
putting in Bn answer and amending the pleadings after the 
demurrer was overruled, we are of the opinion, that the action 
s not bronght on the relation of the Attorney General. C. C 
P., sec. 366, authorizes the action to be brought by the At- 
torney General upon his own information, or, i t  may be 
brought upon the complaint of any private party, as was done 
in the case referred to. The action is well brought in either 
way. The  only diff'erence is, that judgement is rendered only 
in respect to the right of .the defendant, sec. 370. 

PEE CURIAM. No  error. 
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Where one P had been selling goods on his own account and failed, and 
afterwards K, the plaintiff, under a written contract, furnished P 
goods to  sell as his agent; and the defendant, a sheriff, having an 
execution against P in favor of one M, seized the goods as the prop- 
erty of P : IleZd, - That a conversation between P and M, tend- 
ing to show that M knew that P was K's agent, was competent evi- 
dence i n  a suit against the sheriff for conversion of the goods. 

I t  is too late to  object to a deposition on the trial, because i t  was tnken 
after issue joined, and the Clerk instead of the Judge presiding, 
named the Commissioner therein. The objection should have been 
taken at  the time the depositions were passed upon by the Clerk. 
And when a deposition lies on file for a reasonable time up to the trial, 
without objection, i t  is presumed t o  have been passed upon, and all 
objection for irregularity is waived. 

P contracts with K as follows: "And I further agree, that i n  the event 
that I 8hall not sell any of the goods, &c., shipped and delivered to 
me by  the said I<, that I will not make any charge thereon, and that 
I will hold the same as his property and as his agent as aforesaid, sub- 
ject to  11& order, and to be disposed of in  any manner that the said 
K shall direct: Zeld, that P had no estate in  the goods whatever, and 
that an action for their conversion was properly brought by K. 

Where one who sold goods on his own account failed, and afterwards 
sells goods at  the same place, as agent for another, it is proper that he 
should i n  some way notify the public of the change in the nature of 
his business: It may be, that if no such notice is even ,  a person who 
ignorantly gives credit to the agent in the belief that he is acting 
upon his own account, would be entitled to set up  such a defence 
against the principal. Such notice need not be necessarily given by 
publication in the newspapers; any equivalent manner of making the 
same public, will suffice. 

(Macon v. Willinms, 66 N. C. Rep. 564, aited and approved.) 

CIVIL ACTION, in the nature of Trocer, tried at the Spring 
Term, 1874, of C U ~ E R L A N D  Superior Court, by Bztxton, J. 
The necessary facts are fully stated by JUSTICE RODMAN. 



On the trial below tliere were a verdict and judgment for 
the plainti$ from which defendant, appealed. 

B. Fuller and Merrimon, Fuller & Ashe, for appellant 
dlinsdale and McRae, contra. 

ROD~IAN, J. The caee, as far as it is material now to state it, 
is very briefly this : One Powers, in partnership with another 
person, and afterwards on his own acconnt alone had been sell- 
ing goods as a merchant in Fayetteville, and the firm and he 
individually became ineolvent. Afterwards the plaintiff, who 
is a rnercliant in Wilmington, under a written contract with 
Powers, furnished him goods to be sold on terms which in 
effect made Powers the agent of the plaintiff for their  ale. 
These goods were placed in the same store house in which 
Powers had previously done business on his own account. The 
defendaut being sheriff, and having an execution in favor of 
Moore, against Powers, and having been indemnified by Moore, 
seized and sold the goods so found in the possession of Powers, 
which is the conversion complained of. 

1. The first exception of defendant is upon the ad~nission of 
the testimony of Powers to a conversation between him and 
Hoore, before the receipt of the goods from the plaintiff, tend- 
ing to prove that Moore knew that Powers was going to con- 
tinue in the sture house and sell goods of the plaintiff as his 
agent. We concnr with the judge below, that the evidence 
was competent. To show that it had a legitimate bearing, i t  
is necessary to cunsider the defence to which it applied. I t  
was contended for the defendant, that seeing the goods in the 
possession and apparent ownerdlip of, and that theee facts 
amounted to a representation by Powers, he had s right to 
suppose that the goods were really his, and that the business 
he was then carrying 011, was a continuation of his former busi- 
ness, and like that on his own account. And that as the 
plaintiff, knowing the former bnsinces, and the insolvency of 
Powers, permitted him to make this appearance of ownership, 
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he (the plaintiff) became thus a party to the representatione, 
and was estopped to deuy them as to any person who had 
acted on them, and would ba prejudiced if they were not true. 
This doctrine is true as a general one, with however the mate- 
rial qualification, that the person acted on the supposed rep- 
resentations, believing that they were true, and was deceived 
by them. For it is obvious, that if the defendant knew that 
the goods were in fact not the property of Powers, but of the 
plaintiff, he had no right to act on the false representations of 
Powers, and by doing so he became particeps fraudis. H e  
was not deceived and could not be injured in a legal sense. 
Rigelow on Estoppel, 473 and 480. B a s o n  r. IViZliams, 66 
N.  C. 564. 

A closely analogous case may arise on the dissolution of a 
partnership, i n  which the law is well settled. If a customer of 
a late firm who has had no actual notice of the dissolution 
receives from one of the late partners, a note in the partner- 
ship name, the other partner is bound ; but not if the holder 
knew of the dissolution, and that the other partner had no 
right to use the partnership name, and was attempting a fraud 
upon the other. 

For this reason we think the evidence in question, and all 
the other evidence tending to show that Moore had notice that 
the  plaintiff was the owner of the goods, was competent. 9 n d  
we think that under the circumstances, it was not material 
whether the sheriff had notice or not, although there was evi- 
dence that he did not have notice before the levy. A sheriff 
who levies under an indemnity from a plaintiff in the execu- 
tiou, stands in tho shoes of the plaintiff as to any defence he 
can make, and must look to his indemnity for relief. 

2. Exception upon the admission of the deposition of Rus- 
sell. This was taken after issue joined, upon a cornmission in 
which the Clerk of the Court had inserted the name of one 
Gray as the commissioner, when the Judge had not nsmed any 
commissioner in his order for taking the deposition. The 
question is governed by Rev. Code, chap. 31, see. 63, which 
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enacts that a party may take depositions de 6ene esse before, as 
well after issue joined, and that in the former case the Clerk 
shall name the commissioner. I t  is contended that this lan- 
guage raises an implication that in the other case he must be 
named by the Judge. We are inclined to think that the objec- 
tion was well founded, though probably the general practice 
has been the othcr way. Bat we think it was not open to the 
defendant to take it when the deposition was offered on the 
taial. The act above cited directs tlie Clerk to pass on all de- 
positions taken on commission and returned to him, and if 
passed on without appeal, they become legal evidence, if the 
witness be competent. 

This provision is n very useful one, its obvious purpose is to 
prevent surprise at trials. It does not appear that the deposi- 
tion was formerly passed upon, bnt there was no motion by de- 
fendant to suppress it for irregularity, and when a deposition 
lies on file for a reasonable time up to trial, without objection, 
i t  must be presumed to have been passed on, and all objections 
for irregularity are waived. 

3. Defendant req:lested the Judge to instroct the jury that 
plaintiff could not recover, because undcr his contract with 
Powers he did not have the immediate right of possession. 
The Judge refused so to charge, and the defendant accepted. 

W e  concur with his Honor. I t  is not doubted that to main- 
tain an action of trover, the plaintiff milst have a right to im- 
mgdiate possession. And i t  is well enough to look at the 
reason of the rule, in order to see it when it applies. I f  A 
lets his horse to B for a month, and during that t i ~ n e  C con- 
verts i t ;  if A could recover the full value of the horse, he 
would recover damages which partly belongs to B. 

W e  think that upon the contract in evidence, Powers had 
no estate in the goods whatever. H e  had a bare possession, 
determinable at  any time upon the demand of the plaintiff. 
This is the language of the contract. " And I further agree 
that in the event that I ehall not sell any of the goods, &3., 

shipped and delivered to me by the said Francis W. Kerchner, 
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that I will not make any charge thereon, and that I will hold 
the same ae is his property, and as his agent as aforesaid, sub- 
ject to his order, and to be disposed of in any manner that he, 
the said Kerchner, shall direct." 

4. W e  concur with his IIonor that Powers was not a part- 
ner of the plaintiff in the goods. There was no community 
of profits. The plaintiff had no interest in any prof;ts Powers 
might make. 

5. We also concur that Powers was not a tenant in com- 
mon; and 

6. That the contract was not a sale of the goods. 
These two propositions need no further remark than what 

has been said above. 
7. As to the question of what notice was necessary that 

Powers was acting as agent of the plaintiff. 
I t  is contended for the defendant that publication in a news- 

paper was absolutely necessary, or else the plaintiff's go3ds in- 
trusted to the possession of Powers, became liable to execution 
at  the instance of his prior creditors. A t  least, as we conceive, 
the proposition mast reach to that extent to be applicable to 
this case. 

The learned counsel for the defendant has referred to no 
authority to that effect. When one who has sold goods on his 
own account, becomes insolvent, and afterwards sells as agent 
of another, i t  is proper that he shonld, in some way, notify the 
public of the change in the nature of his bnsinese. I t  may 
be, that if no such notice is given, a person who ignorantly 
gives credit to the agent in the belief that he is acting upon 
his own account, would be entitled to set up ,such a defence 
against the principal. But however that may be, there is no 
euch case here. Morris' debt was incurred before Powers re- 
ceived the plaintiff's goods. H e  gave no credit upon any ap- 
parent ownership of Powers. And even in such a case, we 
know of no reason why such notice must necessarily be by 
publication in a newspaper. Any way that is equivalent must 
suffice, and a notice posted on a tree, in front of the store, and 



176 I N  THE SUPREME COURT. 

in the store itself wodd seem to be sufficient; at least a Judge 
could not, as a matter of law, declare it insnfficient. 

8. W e  think the sixth prayer for instrnctions was properly 
refused, for the reason that the vest ion was, not what Powers 
represented (without the knowledge of the plaintiff ), as to the 
property in the goods, but to whom did the goods in fact 
belong. 

9. We concur with his Honor in his refusal to give the 
seventh instruction prayed for. Powers was not the agcnt of 
the plaintiff to permit the sheriff to sell the goods, and had no 
authority or duty to forbid the sale. Besides, he had previous- 
ly forbidden it, as far 8s he could, by disclaiming all title to the 
sheriff when they were levied on. 

There is no error. 

PER CURIAM. Judgment affirmed. 

CHAS. R. BREWER and wife HETTIE a. THONAS A. H ARVY. 

T o  make n gift valid to pass title, there must be a delieery, either actual 
or symbolical. 

Therefore, where a father pointed out a colt to his daughter, a t the  
same time saying to her, "that is your property; I give i t  to you," 
but retains the possession, no title passed to the daughter. 

This was a CIVI~, ACTION, to recover the possession of a cer- 
tain horse and for damages, tried before Seymour, J., at  Fall 
Term, 1874, of the Superior Court of CRAVEN county. 

On the trial below, it appeared that one White, who was 
the father of the feme plaintiff, during his lifetime, gave to her 
the horse in controversy. That at  the time of this gift, tho 

feme plaintiff was otily twelve years old, and the horse itself 
nothing but a colt. The manner of the gift seemed to be thie : 
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The  father, White, standing in the piazza of his house, in com- 
pany with the feme plaintiff and her mother, pointed oat the 
colt, at  the time standing with its mother near by, and told 
her  that it was her property: " I  qive i t  to you." That the 
colt was ever afterwards known as her property, by tire family 
and by the neighbore. When her father died, the colt was one 
or two jex1.s old, and had never been out of her father's actual 
possesdior~. That she, the feme plaintiff, lived with her father 
until his death, and with her mother and one Adams, whom 
her mother subsequently married, a t  the same place, till 
Adams carried the said lrvrse away. Tha t  her father while h e  
lived, and her mother afterwards, took care of the horse for her  
and as her property, until i t  was sold iil i :g !~~t ,  1873, by said 
Adams and wife to the defendant Hsrvy, while the feme 
plaintiff was away in November. 

There has been no administration o ~ i  White's estate, and 
the property belonging thereto, remains in charge of her 
mother, upon the place her father died. She, the feme plain- 
tifl, has since intermarried wit11 the otlier plainti% and is nine- 
teen years old. 

Upon t,his f;tatenlent of facts, the Court intimating the opin- 
i m ,  that the plaintifls could not recover, on the gronnd, that 
there had been no sufficient delivery i n  law, and plaintiffs 
could not ruaintain this action for want of title, plaintifis sub- 
mitted to a non-suit and appealed. 

N. R. Bryart ,  for appellants. 
Clark & Boherk and Faircloth & Granger, contra. 
READE, J. A gift is, of course, without valuable considera- 

tion; and to make it valid to pass title, there must be a de- 
Zivery, either actual or eymbulical. 

I n  this case, the owner pointed ont s colt, and said to his 
daughter, ;' that is your property ; I give i t  to you." There 
was no change of posseasion. T h e  title did not pass to the 
daughter. 

There is no error. 

Judgment affirmed, 
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- 
LANCE et al. v. HUNTER. 

- 

JOIIX A. LANCE and others o. JOEIX V. HUNTER. 

A contract to  convey land, in considcrntion that one of the parties should 
serve in the Confederate army as a substitute during the war, was in  
aid of the rcl~elliou, nncl as such, against public policy, aud callnot be 
enforced. 

(Smithernzan v. Sundcts, 64 N.  C. Rep. 522 ; C ~ i t c h e ~  v. Hollozouy, Ib id ,  
5% : Logn i~  v. Plrrmmer, 70 N.  C. Rep. 388 ; Clemnons v. HnrnpZo?i, 
64 N. C. Rep. 264 ; Leuke v. Conznzissioizws of llichmo~ztl, Ibid,  134 ; 
Dnviu v. Commissio~~ei.s o f  firsytire, dcciclecl at  this term, cited nut1 
approved.) 

(hm AarIox to recover ;t tract of land, tried by consent, bj' 
~&?w'z/, J., at Cllambcrs in Rrn~~swiclc couxlty, as of Spring 
Tcrm, 1874. 

The case had been referred to J. G. Mnrtin, Esq., an atturner 
of the Court, to whose report the dei'endant excepted. Upon 
the hearing, the esceptions were overruled by his Honor and 
judgment rendered for tlle p1aintiE) fioni wliich judgment the 
defendant appealed. 

The material facts are stated in the opinion of the Court. 

Busbee & Busbee, for the appellant. 
M. B. Carte?; contra. 

I~PNUM, J. The facts of the case arc : that Joseph L a n x ,  
one of the pl:iintiRs, in 1863, contracted to sell the land in con- 
troversy to J. 11. Hunter, the father of the defendant, and 
gave him a bond to make tit15 upon consideration that he  would 
enter the military service of the Confederate States, and Eervc 
out the term of the war as a substitute for his son. That 
Hnnter did enter the Confedcrate army as a soldier; served 
during the war, and in all things performed his part  of the 
contract. That  he has since died, leaving the defendant as liis 
assignee of the contract and also one of liis heirs at-law, i n  

of the land, to recover wliicli tliiv action is brongiit. 
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The  parties have submitted the case upon the following 
agreement : " I t  is agreed that the whole case shall turn upon 
the validity in law of the said contract; if it is valid, they 
(the plaintigij shall not recover; if i t  is not valid, they shall 
recover." 

W e  are relieved from any discussion of the single question 
thun presented, by the nuinerons decisions of this Court, all to 
the  same effect; that is, that all contracts such as this were in 
aid of the rebellion, and, as such9  ere against public policy 
and are void. ~!!mlnilhc~??iu~~ V. S m d e r ~ ,  6 1  N. C. Rep.. 5 2 2 .  
Critcher v. lh l loway,  Ib.  526 ; C'lemvzons v. Hamyton, 16; 
264 ; IenEe v. Commissioners of Richmond, It. 134 ; Zognn 
v. Plumnzer, 70 N. C. Rep., 3%; snd Uaeis v. Cbrn~nis- 
sioners qf Forsythe, at  this term. 

The  difficulty I had, was whether, both parties be ing i lzywi  
delicto, this Court conltl lend its aid in restoring the plaintif& 
to that possession which they gare  the defendant, in part per- 
formance of the illegal contract. As, however, the contract 
was void ab initio, and as though it had never been, and the 
plaintifh have the  legal title, i t  would seem that, upon princi- 
ple, they are entitled to recover. But  there is little in the con- 
duct of the plaintiffs, Lance, that colmneiids i t  to a just or 
generous mind. 130th the fathers, and the very son whose life 
was saved, perhaps, by the performance of the contract by 
Hnuter,  after the war and the danger are over, now seek to 
deprive him of a possession acquired at  such peril, and in such 
good faith. Most persons of sound morals would rather be the 
defendant without, than the plaintiffs with the land. 

There is no error. 

PER CURTAM, Judgment affirmed. 



STATE v. JOHN HAWKINS. 

An appellant, if not allowed by the Court to appeal without security, 
nlust file his appeal bond a t  the term at  which the case was tried, o r  
the appeal will bc dismissed. 

INDICTMENT, for a wilful injury to a dureIling house, tried at  
Fall Term, 1872, of the Superior Cotirt of EDGECOYBE county,. 
before his IIonor, Judge Noore. 

On the trial below, the defendant was found guilty, and the 
Court pronounced jndgmcnt, fronl whic.1) the defendant ap- 
pealed. There was no appeal bond filed nor m y  transcript 
sent to this Court at  the term ; nor did the defendant file an 
appeal bond until tlle 1st day of December, 1874, when the 
caEe was sent np. 

The  foregoing are all the ficts, nccessary to an nnderstand- 
iog the decision of this court. 

Stamps, fbr defendnnt. 
Attorney General liargrove, contra. 

READE, J. The  defendant was convicted at  Fall Term, 1872, 
and prayed an appeal, which was granted upon condition, that 
he enter into bond in the sum of $100 with surety. Nothing 
fnrtlwr appears until December, 1874, when he files a bond 
with surety for $250, reciting that he had been convictd at Fall 
Term,  1874, and appealed, &c. 

T h e  Attorney General moves in this Conrt, to dismiss the 
case, upon the ground that the appeal was not prosecuted in 
ap t  time. The  motion is allowed. 

When an appeal is taken, i t  is to the next term of the 
Supreme Conrt ; and if not prosecuted hy the defatllt of thc  
appellant, the appeal is lost ; and if without the default of the 
appellant, his remedy is by application in apt time, for a writ 
of Certiorari, or for leave tu  docket tlle case. 

Judgment here against the surety upon the bond, for costs. 

PER CURIAM. Appeal dismissed. 
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I COMMISSIONERS O F  YANCEY CO. u. W. E. PIERCY and others. 

'The Superior Court has power to strike out an answer mhenever it ap- 
pears to the satisfaction of the Court that i t  is irrelevant or frivolous, 
under either Sec. 169, or Sec. 120, C. C. P. 

(Huggins v. Harrison, Phil., Law 126;  State v. Lufz, 65 N. C. Rep. 508; 
Bryan v. Hubbs, 69  N. C .  Rep. 428, cited ancl approved.) 

This was a CIVIL ACTION, tried before Watts, J., at Fall 
Term, 1874, of the Superior Conrt of YAXCEY county. 

T h e  suit is brought against the defendant Piercy, who was 
tax collector, and the sureties on his official bond, for a failure 
to collect and pay over the taxes of Pa.ncey county. The de- 
feudant set up, as a counter claim, ccrtain orders drawn upon 
the Treasurer of Yancey county, whicll orders the defendant 
have paid 0% 

T h e  counsel for the plaintiffs moved to strike out the coun- 
ter-claim as irrelevant and fi.ivolons, which motion was allowed, 
and a trial by jury being waived, the Conrt gave judgment 
for the  plaintiffs. From which jndgrnent the defendants 
appealed. 

Gudger and A. T. & 2". F. Davidson, for appellant. 
a. 3. Curter, contra. 

BYNUM, J. This is an action against the tax collector of 
Yancey connty for a failure to collect and pay over the taxes 
for the year 1872. The complaint alleges that the tax lists of 
the county taxes assessed for that gear were regularly made 
out and delivered to Piercy, the tax collector, and that he, on 
demand, has refused to pap over. 

T h e  defendant, in his answer, admits these nllegations, but 
sets np as a oouuter-claim, that he paid off and had receipts for 
an equal or greater amount of county debts, paid and taken 
up by him. Upon the trial below, the allegation of this coun- 
tepclaim IWB stricken out of the answer as irrelevant, on the 
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motion of the plaintiff. The defendant admitted that he had 
no other defence, and judgment was thereupon rendered 
against him and his sureties on the bond, for an amount 
which does not appear to be disputed, and the defendant ap- 
pealed to this Court. 

The only question submitted to this Court is, whether the 
Court below had the power to strike out that part of the an- 
swer setting up the counter-claim, or wllether the objection 
should not have been raised by a demnrrer ? 

W e  think the Court had the power to strike out as "irrele- 
vant" under either sec. 109 or 120, C. C. P., and that the 
power was properly exercised. This Court has held in Bug- 
gins v. flawison, Phil. Law, 126, and in the recent case of 
the State v. Lwtz, 65 N. C. Rep., that the tax list, when 
made ont by tho County Commissioners is a judgment, and 
when delivered to the tax collector, it is an execution against 
the tax payers. If an execution is delivered to the sheriff, he 
is bound to obey the precept by collecting the money and pay- 
ing it into the proper office. 

Suppose a motion is made to amerce the sheriff for a failure 
to execute and make due return of the execution; no one 
would for a moment claim, that it mould be any answer for 
him, to set up that he was a creditor of the plaintiff in the 
execution, and retained the money as his own debt. H e  must 
eollect the money and pay it into the office, when having com- 
plied with the exigency of the writ, he is placed at arms length 
with his debtor, and may resort to the same remedies as 
other creditors. B ~ y a n  v. Bubbs, 69 N. 0. Rep., 423. The  
sheriff would have a moet unjust advantage over all other 
creditors, if he could thus appropriate to his debts, whether 
just or unjust, money which must necessarily go through his 
hands. 

If the tax collector could thus return the county fund, by 
virtue of clairna against the county, picked up by him, whether 
just or unjust, the counties are at once placed at his mercy, 
and the wheele of county government arrested for one, two 
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years, or indefinitely. And upon the same principle the 
Treasurer of the State could stop the administration of the 
State government. Public policy and the very nature of the 
thing will give no conntenance to such a defence. 

I t  makes bnt little difference whether the point is made by 
demurrer, the more regular way, or by an order striking out 
that part of the answer, as was done here. Upon demurrer 
the plaintiff would bc entitled to judgment, and by striking 
out that part of the answer, they are still entitled to their 
judgment. 

No error. 

PER CUEIAM. Judgment affirmed. 

FLORENCE C. HARRIS v. DAVID A. JENKINS, Public Treasurer. 

A feme covert cannot convey her property without the written assent of 
her husband. 

Where ayeme covert executed a bond, without such assent and judgment 
was obtained thereon, and her property levied on: Held, that the exe- 
cution of an instrument by the husband, for the purpose of postpon- 
ing the sale of the property, was not e ratification of the bond executed 
by the wife, and did not obviate the necessity, of his written assent. 

(Frazer v. Brownlow, 3 Ired. Eq. 237 ; Harriss v. Tiarriss, 7 Ired. Eq. 
111 ; Draper v. Jordan, 5 Jones Eq. 175; Withers v. Sparrow, 66 N. 
C. Rep. 538; Kernsv. Peeler, 4 Jones, 226; Gray v. Hatthis, 7 Jones 
502, cited and approved.) 

This was a MOTION to set aside a judgment, before Henry, J, 
at  Fall Term, 1874, of WAKE Superior Court. 

The material facts in the case are as follows: The plaintiff, 
Florence C. Harris, on the 1st day of September, 1873, signed 
a bond, conditioned for the payment of $45,000 (dollars), 
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whereby she became a surety for tile collection of taxes by one 
T. F. Lee, then Tax Collector of Wake county. A t  the time 
ofsigningsaid bound, plaintiff was and still is a married woman. 
Plaintiff signed the bond without the written assent of her 
husband. 

A t  January Term, 1574, of the Superior Court of Wake 
county, a judgment was rendered against the plaintiff; and 
others who executed the bond. 

Execntion issued on said judgment on the 18th day of May, 
1874. On the 29th day of September, an afidavit and com- 
plaint were filed in the oftice of the Clerk of the Superior 
Court praying, a restraining order against the defendant and 
that the judgment might be annulled as to plaintiff. 

The case was heard before IIenry, J., at Chambers, on the 
29th of September, 1874. The restraining order was granted, 
and the defendant ordered to appear at next tern1 of Wake 
Snperior Court and show cause, why the motion of the plaintiff' 
~hould  not be allowed. 

The motion was heard at Fall Term, 1874, upon affidavits, 
and the judgment annulled as to plaintiff. 

From this judgment the defendant appealed. 
The gronnds of appeal are sufficiently set forth in the opin- 

ion of the Court. 

Attorney-General Ilccrgrovs and Smith & Strong, for the 
appellant. 

E. G. Haywood and Batchelor, contra. 

RODMAN, J. This is an action in which the plaintiff seeks 
to vacate and set aside an execution levied on her real estate, 
which issued upon a judgment obtained against her, in the 
name of the State on the relation of the defendant as Pnblic 
Treasurer. The judgment was obtained upon a bond made 
by one Lee as Sheriff, for the collection &c., of the public 
taxes, which she aud others also, executed as the sureties of 
said Lee, she having been at the execution of said bond, and 
still being, a married woman. 
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I t  is clear, of course, that at Common Law, the bond of a 
married womau was absolutely void. If a married woman 
owned separate property, she was allowed in Equity to contract 
and bind that property. The Courts of different States differ 
somewhat in their view of her powers in such cases. In  this 
State, it has been held that she could rnake a valid contract, 
to bind her separate estate in law, o d y  with consent of her 
trustees. Frazer v. Brownlow, 3 Ired. Eq., 237 ; Bar& v. 
Burris,  7. Ired., Eq. 112 ; Drape11 v. Jordagz, 5 Jones, Eq. 
175 ; Withers v. Sparrow, 66 N. C. Rep. 538. 

The Constitntion of 1868, Art. X, see. 6, gives to a married 
woman a sole and separate estate in all her property, real and 
personal, and i t  enacts that such property, with the written 
consent of her husband may be conveyed by her as if she were 
unmarried. The Act of 1871-'72, chap. 193, sec. 17, enacts, 
that no woman during her coverture, fihaI1 be capable of' 
making any contract to affect her real or personal estate (ex- 
cept in certain cases, of whiz11 this is not one) without the 
written consent of her husband, unless she be a free trader. 

By the express language of this Act, the bond in question is 
void as to the plaintiff, and we think i t  would have been so 
without the Act uuder the Constitution, and the authorities 
above cited. 

I t  is contended, however, that the original defect was subse- 
quently cored, and that J. C. L. Harris, the husband of the 
plaintiff; fatified and thereby made valid the execution of the 
bond of her. 

The facts bearing on that point are these. After judgment 
had been obtained on the bond, and,after execution had been 
levied on the land of the plaintiff, all the defendants in the 
judgment (with the exception of the plaintiff'), and also the 
said J. C. L. Harris, the husband of the plaintiff, who was not 
a party to the judgment, signed a writing to the effect, that if 
the sheriff would postpone the sale of the property then levied 
on, until tile first Monday of the ensuing October, they would 
waive, advertisement notice, homestead and personal property 
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exemption, and if the judgment was not paid before the same 
day in October, the sheriff' might then sell the property. To 
this paper the name of the plaintiff' was also signed by her said 
husband without her knowledge or consent. 

1. The instrnnient does riot purport to ratify on the part of 
the husband, the previous execution of the bond by his wife. 
I t  was given mere17 with the intent to procure a postpone- 
ment of the threatened sale. 

2. The doctrine of ratification as between principal and 
agent does not apply in this case. Mrs. Harris did not pro- 
fess, in executing the bond, to have acted as agent of the hus- 
band. She was acting in her own independent right, although 
she acted when she had no power to act. 

3. It seerus to be established, that a convejance by husband 
and wife of her lands, must be jointly exeeuted, or at  least 
both must concnr in i t  at the time of its delivery. Eearnes v. 
Peeler, 4 Jones, 326 ; Gray v. Matthis, 7 Jones, 502. And 
the doctrine is equally applicable to the written assent, which 
the Act of 1870-'72 requires, to the contract of a married 
woman. Ttle assent of the wife and that of the husband, to her 
contract, must at some rnotnent co-exist. 

For these reasons, we think the instr~lment referred to, did 
not validate the bond as to the plaintiff. 

Judgment below afirrned. 

PER CURIAM. Judgment affirmed. 

STATE v. FRANCIS THORP. 

Upon a trial for murder, i t  is error to call on a witness to  give his "best 
impression" concerning transactions of which he has no personal 
knowledge. 

INDICTMENT for murder, tried before Henry, J., at Fall Term, 
1874, of GRANVILLE Superior Court. 
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The defendant Francis Thorp was charged with the murder 
of her child by throwing him into a river. On the [trial 
I~elow, a witnees on the part of the State, swore that he saw 
the defendant and one Peter Goodwin going in the direction of 
the river about three-quarters of a mile from the ford where 
the child was found dead ; that he knew the grisoner well, he 
also knew the deceased. That on the evening when he saw 
defendant going to the river, she had a child in her arms; h e  
was distant some one hundred yards, and was not sure that the 
child was the child of defendant. The jury returned a verdict 
of guilty. Rule for new trial, &o. Rule discharged. 

Defendant appealed. The grounds of appeal are fully stated 
in the opinion of the Court. 

Attorney General nargrove, for the State. 
2: B. Vena62e, for the prisoner. 

READE, J. Tho prisoner was charged wjth drowning her 
child in a river. A witness saw her going towards the river 
with n child in her arms. The witness said he knew the pris- 
oner and identified her, he knew the child also, but he was one 
hundred yards off and was not sure who the child in her arms 
was. H e  was then asked if he recognized the child as the 
deceased ? Which question was objected to by the prisoner 
and rnled out by the Uonrt : for what reason we cannot con- 
ceive, as it was clearly competent. Possibly it was rnled ont 
as being a leading question. The Solicitor then asked, " I s  it 
your best impression that the child she had in her arms, was 
her son Robert Thorp ?" The witness said it was. This qnes- 
tion was objected to but was admitted. l f  the former question 
was leading, this was more so, but there is a more substantial 
objection to it. 

I t  is true that in very many cases a witness msy give '' hie 
impressions') or his "opinions" as to facts. Indeed memory 
is so treacherous, knowledge so imperfect, and even the sensee 
so deceptive, that we can seldom give to positive assertion8 
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any other interpretation than that they are  the impressions or 
opinions of' the witness. D o  you know when a certain act was 
done?  I do. When was i t ?  I think i t  was in January. 
Where was it ? I t  was in Raleigh. A t  what place in Raleigh? 
I think i t  mas a t  the hotel, it may have been at  the capitol. 
W h o  did i t ?  Mr. A. Was it not Mr. B 1 I t  was one or the 
other and rr~y beet impression is that it was Mr. A .  All  that 
would be proper, because the witness is speaking of facts with- 
in his knowledge and as he nnderstands them. So if in this 
case the witness had been asked " Did you know the deceased 
chi ld? Yes. Did you set i t  iu the person's arms 'l Yes. 
Did you recognize it as the deacased ? Yes, I think it was, 
that i~ my best impression. All that wonld hare  been proper. 
B u t  we think the case presented to us will bear the interpreta- 
tion that the witnees said, "I saw the prisoner have a child in 
her  arms. I was so far off that I could not tell what child i t  
was, but I knew that she had a child of her own, and I suppose 
she wonld not have beeti carrying an7 other child than her 
own, therefore I thinkit  was her own child. Tha t  is my best 
impression. And  this was clearly improper. This was but his 
iltference from what he saw and knew. A n d  we suppose that 
any byetander in the Court who heard the trial might have 
been called up and he would have testified that his " best im- 
pression" was that i t  was her child, from the evidence. A 
witness must speak of facts within his knowledge. H e  knew 
that the prisoner liad a child of her own, and he  knew that she 
had a child in her aitns, and these facts it was proper for him 
to state, but he could not go further and my, L'from these facts 
which I know I infer thnt the c!,il(! was her own, I am not 
sure but that is my best impression." This may not have been 
the sense in which he intended to be understood, but we think 
i t  will bear that construction. And in favor of life we eo con- 
strae it. H e  certainly did not mean to say that he recognized 
the child as the child of the prisoner, and yet he knew her 
child very well. Why did he not recognize the child as he did 
the prisoner 1 Evidently because a t  that distance he  could not 



JANtJARY TERM, 1575. 169 

GWYN, Ex'r. &e. v. PATTERSON. 

recognize one child from another in the arms of the prisoner. 
I t  was probably but little more distinct than a bundle and he 
just took i t  to be her child, because she had it in her arms. 
Probably this was all he meant by his "best impression.'' And 
it  was error to allow it. 

Undoubtedly counsel has the right to argue both the facts 
and the law to the jury in a criminal case, and to read authori- 
ties. And after he has done so, the prisoner has the farther 
right to have his Honor instruct the jary upon any disputed 
point. And we doubt whether it is sufficient for his Honor to 
have a book or s decided CRSe read to the jnry, and leave them 
to draw their own concla4ons. The practice is new and not 
to be co~nrnended, but we uecd not decide it, and tI:ere is error 
upon the other point. 

There is error. 
PER CURIAM. Venire de novo. 

HUGH GWPN, Es'r., &c. v. JOHN It. PATTERSON. 

One, who signs a coveilaut as surety upon the condition and agreement 
between him and his principal, that it  is not to be binding upon him, 
or delivered to the covenantee, unless anotlther person should also sign 
i t  a s  surety, is bound thereby, although the principal t o  whom he en- 
trusted it, deliver i t  to the covenantee, without a compliance with 
such condition, of which and its breach, the latter has had no notice. 

(Townsend v. Mbss. 5 Jones Eq, 145, cited and approved.) 

CIVIL ACTION, to recover money due 011 a bond, tried at 
Spring Term, 18'73. of S ~ R R Y  Superior Court, before Cloud, 
2, and a jnry. 

PlaintiE declared on a bond, of the tenor following: 

$250.00 : One day after date, we promise and oblige our- 
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selves, our heirs, &c., to pay to Phillip Johnson, the just and 
full sum of two hnndred and fifty dollars, borrowed money; 
value received, as witness onr hands and seals, this 22d day of 
April, 185-. 

T'V. L. MINTER, [SEAL.] 

J .R. P A T T E R S O F ,  [SEAL.] 

[SEAL.]" 

J o h n ~ o n ,  the obligec in the bond is dead, leaving a mill, of 
which the plaintiff is executor. 

It was admitted on the trial that thc defendant Patterson 
signed and sealed the bond declared on, bnt he denied that the 
same was ever by him dclivcrcd. He, the defendant, then 
ofkred to prove by Minter, thc other obligor in the bond, that 
he  had signed and scaled the same, as an escrow only. T o  this 
the plaintifr objected, on the ground that Minter was incom- 
petent to testify conccrning this matter, because i t  was a trans- 
action bctween him and the plaintiff's testator, now dead. 
The  Conrt ovcrrnled the objection ; and Minter testified that 
he, desiring to borrow s o n ~ e  money, applied to the defendant 
to hecome his surety. This the defendant refused to do, unless 
one A. J. Sattcrfield, or one Merlin Sparger, wonld become his 
co-surety. The witness, Minter, told the defendant that hc 
would get Satterfield to sign the boud with him. 

The  defendant then offered himself as a witness, to prove 
the eircnmstances under which be signed and sealed the bond, 
but not for the purposc of testifying as to an$ transaction be- 
tween himself and the plaintiff's testatur. The  evidence was 
objected to by the plaintiff', who insisted that every act In exe- 
cuting the alleged bonds, was a transaction between the de- 
fendant and his testator, altliough not done in the immediate 
presence of the latter. His  Honor again overruled the 
plaintiff's objection, and the defendant stated, that the said 
Minter applied to him to become his surety on a bond for 
borrowed money from the said Johnson, the plaintiff's testator, 
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that he refused to do so, unless either one or the other of the 
pereons named in the evidence of Minter, would become co- 
surety with him. That Minter informed hit11 that Satterfield 
would stand with him, and with the understanding that Sat- 
terfield would sign tho bond, it was prepared by Minter, who 
aigned i t  and arranged tlic seals for two other signatures be- 
sides his own, that lle, Minter, did not bring the paper himself 
to him, the defendant, to sign, but sent it to him by his sol: ; 
that he signed it and handed it back to the son, saying to him 
at the time, " to go now and tell your father, he must get A. 
J. Satterfield to sign it." 

The  defendant further testified, that  aborit a year after its 
execution, he l~eard that the paper was in Johnson's hands, to 
whom he  at once sent word, to inalce his money out of Minter, 
who was then guod ; for that lie, the defendant, was not, and 
mould not be responsiljle fur the fiarne. On his crose-examina- 
tiun the defendant stated that after signing the alleged bond, 
he did not expect to see it again ; and th:3t Ile did expect Sat- 
terfield to sign it. 

There was no cvidenco that Johnson, the said testator, knew 
anything whatever of the eonver~ation between Minter and 
the defendant. 

T h e  Conrt instructed the jury, that to constitute the execn- 
tior1 of a deed, signing and sealing and delivery tras neces- 
sary;  that the delivery by the defendant, to the principal 
obligor, Minter, was, in law, a delivery to Johnson, the plain- 
tiff's testator. That the jury must be satisfied of the execu- 
tion of the deed by the defendaut, before the plaintiff would 
be entitled to recover ; but that if they believed the evidence, 
the plaintff mas entitled to recover. 

T h e  defendeut asked his Honor to give the following in- 
strlictions to the jury : 

That  if the testilnony of the defendant, Patterson, is believed, 
there was no delivery from him to the plaintiff's testator. 

That an agent to execute a bond or deed must have an- 
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thority under seal, and that delivery, being a part of the exe- 
tion, an agent mnst have authority under seal. 

That if the jury believe Minter or Patterson, they have evi- 
dence that the paper, relied on as a bond, was simply an 
escrow. 

The Court refused to give such instructions, and fi~rther in. 
formed the jury that Minter might be the agent of the de- 
fendant to deliver the bond for him ; and if the jury believed 
that Minter delivered this bond to the plaintig's testator and 
procured from h i m  his money, the plaintiff would be entitled 
to recover; but th mnst be satisfied that tho bond was de- 
livered to the sail1 testator. 

The  jury returricd i1 verdict for the plainsiff. Motion for a 
new trial on the grolr~~ll of errors in the charge of the Court, 
and of his Honor's rcfhsal to instr~lct the jury, as prayed by 
defendant. Motion refnsed. Judgment ia accordance with 
the verdict; from which judgment the defendant appealed. 

Graues, for appellant. 
DiZlard & Cilrner, and &hi@ & Bailey, contra. 

SETTLE, J. The bond which is the subject of this action, 
came to the hands of the plaintifl's testator, perfect in form, 
with nothing about it to excite inquiry and put the obligee on 
guard. H e  received it and advanced his money thereon, and 
it is only when suit is brought for the collection thereof, sev- 
eral years thereafter, that me hear anything of a private under- 
standing between Minter, the principal obligor, and Patterson, 
his surety, the preeent defendant, that another surety should 
also sign the bond before delivery. Concede that such was 
the understanding between Minter and Patterson, what is it 
worth, when we consider the fact that Johnson, the plaintiff's 
testator, when he parted with his money knew nothing about 
the conversation and understanding between Minter and Pat-  
terson. 

Conditions i~uposed by a party to a contract to be effectual 
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against the other party, who has been indmed by the contract 
to alter his condition, to his prejudice, must have been in some 
way brmght  to his notice. In T ~ ~ a ~ ~ s e n c Z  v. fMoss, 5 Jones 
Eq., 145, with a similar state of facts to thu case at bar, i t  1i7m 
said by the Chief Jnstice, a?yuendo, "if loss follows from this 
breach of confidence, it should fall oti the party who reposed 
the confidence, rather than on an innocent third person." Or, 
i n  other words, where one of two innocent persons must suffer, 
by the acts of a third, he who had enabled such third person 
to occasion the loss must sustain it. I n  State v. Peck, 53 Naine, 
284, BURROWS, J., has collected and distinguished the cases on 
this subject, Zn so satisfactory a manner as to render n further 
djsxssion of i t  unnecessary. W e  will only quote the sgl!abus 
in  Millett v. P a r k e r ,  2 Metcalf, 608, which is directly in point: 
'L One who signs a covenant as surety npon the condition and 
agreement between him and his principal, that is not to be 
binding upon him or delivered to the covenanter, nnless an- 
other person should also sign it as surety, is bound thereby, al- 
though the principal to whom he entrusted it, delivered it to 
the covenanter, without a compliance ~ i t h  such condition, of 
which and its breach the latter has had no notice." 

PER CURIAM. Judgment below affirmed. 

STATE v. WILLIAM B. ARXSTRONG. 

From a general verdict of "not guilty" in the Court below, no appeal 
lies to  this Court. 

(State v. Phill+s, 66 N. C. Rep. 646 ; State v. Fveeman, Ibid, 647, cited 
and approved.) 

CRIXINAL ACTION for refusing to work on a road, tried at the 
Fall Term, 1874, of TYRRELL Superior Court, before his 
Honor Judge EURE. 

13 
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The  action, originally comtnencing in a Jnstice's Court, 
(Bat. Rev., olmp. 104, see. 10,) mas carried by appeal on the 
p r t  of' the State, to the Superior Conrt. On the trial in that 
Court, the Solicitor for the State offered to prove bypard that 
the defkndant was liable to vork  the road, npon which he had 
h e n  notified to work by t11e overseer. His Ilonor rejected 
the evidencc. The Solicitor then asked his Honor to charge 
the jury, "that the State having proved that the defendant 
lived on said road, he was presumccl to be a 11ancl thereon and 
liable to work the sam."  This instrnctiou his Honor declined 
to give, and charged the jury that the State having failed to 
prove that the defendant had been assigned as a h a t ~ d  to work 
miit road, or that he lived in a road district in a l ~ i c h  the I m d e  
had been assigned to work said road, no case was made a p s i n ~ t  
the defendant, and he was entitled to an acqnittal. To  thie 
charge the Solicitor esceptcd, for error in law. 

The jury returned x verdict of " not gni l t~ ,"  whereupon the 
State appealed. 

Attorney General Hargwve, for the  State. 
N o  counsel for defendant. 

SETTLE, J. After the numerous decisions of this Conrt, 
holding that no appeal is allowed to the State, after a general 
verdict of " not gnilty " has been recorded in favor of the de- 
fendant, we are  ina able to ~ c c o n n t  for this appeal upon any other 
snpposition than that the record does not develop the case in- 
tended to be presented. It may havo been that there was n 
~pecial verdict, bnt sncli does not appear, and we are bound 
by the record, which sinlyly shows an appeal by the State, 
after a general verdict of " not gnilty." 

I u  addition to the authorities cited in Xtaie v. Yhillz@s, 66 
N. C, Rep., 646, to show that no appeal lies in such cases, we 
cite State v. Freeman, ibid, 641. 

This disposes of the appeal and renders it unnecessary to 
notice the questions presented by the record. 



JANUARY TERM, 1875. 195 

REGAN v.. REGAN. 

Let this be certified to the Court, that thedefendant may be 
discharged. 

PER CORIAM. Appeal d i snhed .  

ELI T. REGAN a. J. S. J. REGAN. 

'The best evidence of a discharge in bankruptcy is the certificate of such 
discharge ; and this, the party pleading the bankrupcy muvt produce 
or account for its non production, before pard  evidence of the dis- 
charge can be admitted. 

CIVIL ACTION, to recover the rent of certain turpentine boxes, 
corrlmenced before a J u ~ t i c e  of the Peace, and carried by the 
appeal of the plainti# to the Superior Court of ROBESON county, 
and there tried before Clarke, J., at the Jannnry (Special) 
Term, 1874, of said Court. 

On the trial below, his Honor allowed the plaintiff to prove 
his discharge in bankruptcy, by his own pard  testirnony. To 
this defendant excepted, and for other errors, not cor~sidered 
in this Court appealed. 

W. F. fiemch and Jones d? Jones, for appellant. 
N. A. BcLean. and W. McL. McKay, contra. 

EPNUM, J. The plaintiff declared for the use and occupa- 
tion of 6,866 turpentine boxes, which he owned and which 
were worked by the defendant, for the year 1872. The defen- 
dant, among other defences, set up as a counter-claim, a note 
for $400, due to him from the plaintiff. The plaintiff replied 
a discharge in b ,nkruptcy. 

On the trial, the plaintiff' was introduced as a witness in his 
own behalf, and under objection by the defendant, was allowed 
by the Court to testify, that he was discharged in bankruptcy. 
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Tlie best evidence of the discharge was the certificate of die- 
charge, and that the plaintiff' was bound to produce i n  evidence, 
or show ~nfficient excuse fur its non-prodnction, hcfore the 
p r o 1  or inferior evidence conld be admitted. This principle 
of evidence is too plain to require the citation of autholity to 
support it. 

I t  is unnecessary to notice the other exceptions assigned as 
errors. 

PER C U E I A ~  Veni~e de novo. 

ELI T . REGAN v. JOSEPH S. J. REGAN &; SON. 

Where the plaintiff and defendant swear to a contradictory stake of 
facts, and the jury find the issues in favor of the plaintiff the qucs- 
tions of law arising from the statement of the defendant, will not be 
considered upon m appeal to this Court. 

CIVIL ACTION, to recover the rent of ccrtain turpentine I)oxes, 
commenced before a Justice of the Peace, and carried by the 
appeal of the defendants to the Superior Court of ROBESON 
coanty, where it was tricd by Cla4e,  J; ,  at Jannary (Special) 
Term, 1874. 

I n  his complaint the plaintiff alleged, that in the year 1871, 
he rented to the defendants 6886 turpentine boxes, at $15 per 
thousand, amounting to $102.99, which has not been paid. 

This allesation the defendants deny, charging that they 
rented from the plaintiff his interest in 6886 turpentine boxes 
during the said year, in consideration of the defendant, Joseph, 
having paid certain taxes on the land for twenty years. 

The defendant further insisted, that the land upon which the 
boxes were belonged to the plaintiff and nine others, and that 
therefore the plaintiff was only entitled to his particalar share, 
to wit, one-tenth of said rent. 
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The plaintiff denied that the consideration of the renting 
was the payment of' the taxes claimed by the defendants ; and 
also insisted, that the larld had bee:) divided and the several 
portions allotted to the respective owrlers before the renting 
took place. 

The  plaintiff arid the defendant were exalnined as witnesses 
and testified adversely to each other. The  jury found a ver- 
dict for the plait~tiiE Jndgrnent and appeal by defendants. 

BYNUM, J. The plaintiff alleged that he rented to the de- 
fendants 6866 turpelitir~e trees for the year 1871 at $15 per 
thonsand. That this was done after the partition of the lands 
between the tenants in common, and each one had entered 
upon his part. These facts were testified to on the trial by the 
plaintiff, who mas examined in his own behalf The  defend- 
ants allege that the rentir~g took place before the partition and 
that they were liable orily for their rateable part of the rent, 
and the defendant, J. 8. C. Regan, so testified, being examined 
in his own behalf. The question of law as to the apportion 
ment of tlle rent docs not arise, became the jury found the 
issues in favor of the plaintiff; that is, that he rented his own 
share to the defer~dants after the partition. There is no error. 



193 IN  THE SUPREME COURT. 

STAFF~~D,  Adm'r , &c. v. HARRIS, Guardian, &c. 

JAMES C. STAFFORD, Adm'r., Bc. v. EPHIMPM HARRIS, Gusr- 
dian) &c. 

The cases, required by Sec. 420 of the C. C. P. to be submitted by the 
Judge of Probate to the Judge of the  Court in or out of term, are 
those only where the petitioners are infants and the proceedings are 
ex parte. 

Where an administrator petitions to sell a certain tract of land for the 
payment of debts, which land is particularly identified and described 
by metes 3;nd bounds in the petition and the order of sale, the order 
confirming the sale and the order to make title ; and before the title is 
made to the purchaser of the land, the administrator dies: Held, that 
the Probntc Court had no authority, after such order and confirmation 
of sale and order to make titlc, to  entertain a motionin the cause, on 
the part of the purchaser, to  so amend the pleadings as to include an- 
other tract of land not therein mentioned : 

Held further, that under the circumstances, even if the case was prop- 
erly before the Court, his Honor would have no power to amend the 
petition, upon par01 evidence that a tract of land had been omitted 
therefrom through mistake. 

This was a PETITION in the cause to be allowed to amend 
the original petition, heard before hie Honor JucZp Albertson, 
at Chambers in PASQUOTANK county. 

The  petition was originally filed before the Judge of Pro- 
bate, and the amendment allowed by him. The petition in- 
volving the interests of infants the Judge of Probate trans- 
mitted the payers to the Judge of the Court, w l ~ o  confirrsied 
the order made i n  the Probate Conrt, from which judgrncnt 
the defendants in the orig:nal petition appealed. 

All the material facts, pertinent to the points decided, are 
fully stated i n  the opinion of the court. 

Smith & Sirong, for appellants. 
No connsel, contra. 

BYNUM, J. The  plairstiff as acllni!~istrator, instituted special 
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proceedings in the Probate Colrrt against the defendants, who 
are the infant heirs of the intestate, for the sale of a tract of 
land to make assets for the payment of debts. The petition 
for that purpose contained the following deecription of the 
land : " One tract of land in Pasqnotank county containing 90 
or 100 acres, more or lees, adjoining the lands of Frank Jen- 
cings, Lowry Davis Sarn'l Rliodes and 0. L. Whitehurst." 
The defendant answered, admitting the necessity of the sale, 
and an order of sale was made as prayed for. Theadtninistra- 
tor in advertking the sale, described the land as one tract as 
stjt forth in the petition and order of sale and the land was 
sold by the same description, tho sale confirmed by the court, 
and the title was ordered to be mado on the payment of the 
g~rchase money. 

The money has been paid bnt the administrator died before 
the title could be madc. The pnrohaser, one Hinton now files 
his petition in the Probate Court, as a foundation for a rrlotion 
in the cause, alleging that the inte.itate owned another small 
tract of ten acres near this larger one, but separate therefrom, 
by an intervening strip of land a b o ~ ~ t  200 yards wide, belong- 
ing to a third person. H e  alleges that i t  was intended by tho 
administrator to sell all the land of the intestate, which con- 
sisted of these two tracts only, and that both he and others who 
bid so understood it. The ruotion is, to be allowed to amend 
the petition so as to set forth by apt words of description, the 
small tract of land, and that the subsequent pleadings and decree 
of sale be made conformable thereto, and that under his said 
purchase the title be madc to him for both tracts of land. The 
Court of Probate after hearing much evidence, which was ob- 
jected to by the defendants, allowed the motion, but the rights 
of infants being involved, the court certified the case and his 
judgment thereon to the Judge of the District, who upon 
hearing the same affirmed the judgment of the Probate Court 
and ordered the Clerk to rnake title to both tracts of land to 
Hinton, the purchaser, and the defendants appealed to this 
court. These l error. 
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1. The Judge of the District had no jurisdiction in the case 
as constituted. I t  is a mistake to snppose that .in all special 
proceedings before the Clerk, where the interests of infants 
are involved, these proceedings must be submitted to and ap- 
proved by the Judge of the District. The rule applies only 
in those cases wlieie the petitioners are infants arid the pro- 
ceedings are ex parte. C. C. P. see's. 418-19-20. Our case 
is not ex: parte, but is an adversary action wherein the Clerk 
lias exclusive original jurisdiction, and where his judgment& 
are final, subject only to the right of appeal. Bat. Rev. chap. 
45, sec. 61, et sep. 

2. The Court of P~oba te ,  here had no jurisdiction to make 
any order in the cause as i t  then stood, for the pleadings show, 
that at the time Ilinton, the purcl~aser made Iris motion, a d  
the Court allowed it, the plaintiff in the action was dead, a d  
the action in fact, was abated. There being tben no case regl- 
lady constituted i n  Court, the motion and order in the c a m ,  
were irregular aud void. 

3. Bnt the question intended to bc made and submitted to 
this Conrt is, assnnling the case to be properly here, had the 
Court of Probate the power to ~nalce tlie atnendment prajed 
for and allowed ? While the power of amendments isliberdly 
vested in the several Courts, both by t l ~ e  section relied on. C. 
C. P. see. 132, and other sections of the Code, and whilc w c  
lay down no unvarying rule which is to govern amendrncnts 
in all cases, i t  is safc to s a y  that the law confers upon the 
Clerk the powcr to lnalce no such amendment as this. Tho 
petiton, ordcr of sale, confirmation of sale and order to make 
title was for a single tract of land, identified and made certain 
by boundaries and description. I t  is now proposed to showby 
par01 evidence, that the purchaser bought: not only this tract 
which was described in the pleadings but that in fact he  also 
bongl~t another and dietinct tract of land, neither named or de- 
scribed in the petition or decree of sale. If the titlc to land 
could be passed in this way a wide door would be opened for 
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fraud and perjury, which it is the purpose of the statute to 
prevent. 

PER CURIAM. J n d p i e n t  ~ e r e r s e d  and petitiou dismissed. 

STATE v. SHADRACH MANUEL. 

Wounding of cattle maliciously, is not an indictable offence at common 
law. 

INDICTMENT, for ~nalicious mischief, tried before Buxton, J., 
at Spring Term, 1874, Lf CUMBERLAND Superior Court. 

On the trial below, the State introduced evidence, tending 
to show a condition of ill-feeling between the defendant and 
the pl.osecutrix, Sylvia Jenkins ; that he had ~ n a d e  threats of 
injury to her pelson and property; that in August, 1813, he 
had killed a couple of her bogs and had chopped her ox om the 
hip with an axe, giving the animal a seriom wound, which had 
to be sewed up, and which disabled the ox from work until in 
recovered, which it eventually did. 

There was also evidence tending to show, that the prosecu- 
trix's stock, (hogs and ox,) were in the habit of breaking into 
the field of the defendant and injuring his crop, and that he 
had: complained to her about it, threatening to kill them if they 
did not quit it. 

The' defendant attacked the credibility of the State's wit- 
nesses; and denied that he did the acts for which hu was 
indicted; and insisted that the motive attributed to him was 
not established by the proof, viz : malice towards the owner. 
So far as the ox was concerned, defendant insisted and asked 
his Honor so to charge, that the offenseknown as " n~alicious 
mischief," had not been committed, under any aspect of the 
case, inasmnch as the ox was not hilled but was wounded, and 
hadrecovered from its injuries, and so was not deotroyed. 
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His  Honor charged that the State m m t  prove, that the defcn- 
dant did thc acts with the motive charged. If they were sat- 
isfied t l ~ a t  tlle defendants did the acts, not through malice to 
the  owner, but in a moment of passion, provoked by the stock 
breaking into his crop, he could not be convicted under this 
indictment. But  if they were satisfied that the defendant killed 
the hogs of the prosecutrix, or seriously injured her ox by 
wautonly chopping i t  with an axe, throrrgh ill will and malice 
to the owner, they should find him gnilty. T o  this cl~arge the 
defendant excepted. 

There was a verdict of " guilty." Defendant moved for a 
new trial. on the gronnd of illisdirection of the jury. Motion 
ovcrruled. Jndgunent and appeal by the defendant. 

J. 117. Iiinsdale, for defendall t. 
Attorney GeneraZ Mmyroec, for the State. 

EYNUM, J. This indictment is not fdunded on the statate, 
Bat. Rev. chap. 32, sees. 94, 95, but is ac common law ; and thc 
qnestion is, is it an indictable offence at eornnlon law: to w o w d  
cattlc malicior~dy. 

I t  has been lield in this State, indictable to set fire to 
and burn tar in barrels, to kill a steer, and to kill a dog wit11 
malice towards the owner, State v. Simpson, 2 Hamlis, 460 ; 
State v. &otb, 2 Uev. arid Bat. 35 ; ~Ctute v. Latham, 13 Ired. 
33 ; and to burn plows and harness, State v. Jnchon, 12 Ired. 
320. But  in all these cases the property was killed or destroyed; 
and no ease ia to be found in our reports, of an indictment at 
common law, when the offense was the wounding of cattle, or 
the mere ir~jury to the property, short of its destructiou. 

If we look to England, the source of the common law, we 
are unable to find a case where, independent of statute, i t  has 
been held to be a public offence, to lrlairn cattle, whether with 
or without malice towards the owner. Both the elementary 
writers and the decisions hold that such oiyense is not indieta- 
ble, but is a civil trespass ouly. 4 B1. Corn, 2+1; 2 East PI. 
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STATE v. MANUEL. 

Cr. chap. 21, see. 16 ; 2 Russ. on Cr. 497; Regina v. Wallace, 
Cr. and D. Ur. Cases, 403 ; and no precedent of snch a formof 
indictment, at common law, or independent of statute, is to be 
found. Arch. Cr. PI. 182 ; 3 Cliilt, OJ. L. 1087. 

I n  the American Courts, the decision upon this subject, have 
not been nrriform ; and in several of the States malicione mis- 
chief, as a common law offense, has receive2 a niucEi more ex- 
tended interpretation than has been attached to it in England. 
People v. Smith, Cowen, 258 ; State v. Y'eischer, 1 Dalb. 335 ; 
19 Wend. 410. But even in this these cases, the co?pus of the 
property was destroyed; and it will be difiicnlt to find a case 
where injuries short of destruction, have been heid to be 
indictable at common law, and certainly the weight of authority 
in both countries, is decidedly the other wag. State v. Bukman, 
3 Dntcher, 194, and authorities therein cited. 

This Conrt will not be w:.trranted in expounding the com- 
mcju law so a3 to rn ilto offense; irl,lictiil,le, which were not 
clearly indictable bcf'uru. Thai is a rrlattcr for the considern- 
tion of another dep,irt~nent of the Govcrrirl~ent. We have, hy 
statute, rnnde it an indictal)io offense, nnlawfully and on pnr- 
pose, to kill or mairn livc stock, under the circnlnetances 

*wcnr~~- described in the statute before cited, but not under all c' 
stances. Whet!~cr the i1:terests of justice and sound morality, 
do not require the punishment, as a public offense, of all wanton 
cruelty to live stuck, is a, question which is attracting much 
public attention and discussion both at borne and abroad, and 
deservedly so. The ren~edy fdr the evil is with the Legisla- 
tore. I t  is our province to declare the law to be that this in- 
dictment will not lie at comlnon law, and that t h e f o r e  jndg- 
ment must be arrested. 

There is error. 
PER CURIAY. Jndgtnen t reversed. 
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STATE v. PETER PRESLY. 

'I he Snperior Courts have concurrent jurisdiction with Jnstices of the 
Pescc of the offence of entering on land after being forbidden so to 
enter. If complaint is not made by some person within six months 
from the comnission of the offense, a dustice has no jurisdiction, and 
its cognizance is left to the Superior Court. 

(State v. Briggs and Perry, 71 N .  C. Rep. 522, cited and approved.) 

INDICTMENT, for crirninal trespass on the laud of the prose- 
entor, and cutting trees thereon, tried at  the Fall Term, 1874, 
of UNION Superior Court, before his lIonor Buxton, J. 

The  Grand Jur,y found a trae bill against the defendant at 
Fall Term, 1873. On the trial, Fall Term, 1871, the defendant 
moved to dismiss the indictment for want of jurisdiction in the 
Snperior Court to try the same, contending that the jnrisdic- 
tion was taken from the Cowl  by the Act of 1873-'74, chap. 
176, and that the offense was now only cognizdble in a Jus- 
tice's Court. 

The Solicitor resisted tlie motion, and insisted that the 
Superior Courts had cuncurrel2t jurisdiction ; that the Act of 
1873-'74, by not repealing the whole of sec. 11 6, cl~ap. 33 of 
Battle's Revisal, Gut only subdivision 1 of that section, leaving 
sub-divisions 2 and 3 undisturbed, made i t  necessary still, in 
order to give Justices of the Peace final jnribdiction, that the 
~equisites contained in sub-divisions 2 and 3, should be com- 
plied with. I t  was further insisted on thc part of the State, 
that more than six nmonths having elapsed since the commis- 
sion of the offense, if the case was dismissed, no Justice could 
now assume jurisdiction. 

The motion to dismiss was overrnled, arid the defendant 
excepted. 

On the trial the J n r y  returned a verdict of guilty. Judg- 
ment and appeal by defendant. 

N o  cozmsel, for defendant. 
Attorney General Ilcwgrove and Josiah Collins, for the 

State. 



RODMAN, J. The defendants were indictcd at Fa11 Term, 
1873, of the Superior Court of Union connty, for entering 
on the lands of the prosec~~tor after having been forbidden to 
do so, and carrying away certain timber found thereon. The 
offence is charged to Ilave been committed on January ls t ,  
1873. The trial took place a t  Fall Terrn, 1874, which began 
on the 5th October. The defendant moved to dismiss the bill 
for want of jnrisdiction in the Conrt, contending that exclusive 
jurisdiction of the offence had been given to a Juetice of the 
Peace. The Court refused the rnotio~i, and the defendant 
Presly was convicted and fined, and he appealed. The pro- 
vision in Art. IV, of' the Constitution, concerning the juris- 
diction of the Superior Court and Justices of the Peace, is 
too familiar to require more than this general reference. 

T h e  Act of 1866, chap. 61, (Bat. Rev. chap. 32, see. 116,) 
ereated the offence in question and declared that it should be 
a misdemeanor; aud fllrtller decl.wecl that if any one, not 
being the owner or Bona $de cllain~ant of lands, sllould unlaw- 
fully enter thereon and carry off wood, &c., he should be 
deemed guilty of larceny This Act left the p~inislitneut dis- 
cretionary with the Court, and couseqnently the Superior 
Court alone had jnrisdiction to try the offence. By the Act 
of 1868-'69, chap. 178 (Bat. Rev. chap. 33, see. 114, cfsc.,) it 
was enacted that Justices of the Peace should have jurisdiction 
to hear, try and determine, in the manner prescribed in that 
chapter, criminal actions for sc~.eral described offences, among 
which, ill see. 116, are '*indictable trespasses on real or per- 
sonal property, when the pnnishment, imposed by law, does 
not exceed fifty dollars fine, or one month's in~prisonrnent," 
AH this Act does not alter the punishment of the offence in 
qnestion, but left it still discretionary, it gave no final jaris- 
diction. The  Act of 1873-'74, chap. 176, see. 8, ratified 10th 
day of February, 1874, amends chap. 61, of the Act of 1868, 
(Bat. Rev., chap. 32, see. 116,) by adding thereto " the p n n -  
ishment of this oflence, sl~all  not esceed a fine of fifty dol- 
lars, or imprisonment for one month. Under this Act and the 
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clause i i ~  tile Constitation, above xeferred to, i t  seems clear 
that a Jus1ic.e mnst !lave exclusive j~irisdiction unless the grant 
of it lje qnalifiec! :ant1 limited by the  p:.otisions of the Ac t  of 
1868-'69, ellap. ITS, hy \vliicli tlie jurisdiciiorl of a Justice is 
inade con tirigelit u;mn several conditions, two of which a r e  
that  the eoinp1ai:lt shall 1~ made hy the  party injured, and 
xvitliin six triori ths after the cornmisbi~)~~ of the  oeence. This 
condition is csprecslj  re ta iwd I)J sec. '13 cd' tlie Ac t  of 
lS73-'5'4, chap. 176. 

I n  tlic casc of State r. Perry  and L'~*i~,gs, 71 K. C. Eep., 
-5.22, the Con) t held that  w l~c re  tlic 11~xini1:m plinish~nent of 
v i  ofti.rice was red~iced 11-itllin the limits vf a Jnstice's juris- 
rliction i f  thc  offknce was one by ~ v l ~ i c h ,  fiwm its nature, no  
person was p a r t i ~ ~ i l : i r l ~  injnred, (2s in that case the offence 
$ 4  For:: ication ar; c! Ad:llterj), inasmnc11 as the  Act  positively 
and c x p r e d y  gave a Justice jnrisdictiol:, the requirement 
that i l ~ e  p r t y  irij tired n1!1st ~ o n i p l ~ i n ,  was inlpossible and did 
not ap1~1j. T h e  general intent expressly declared to give a 
Justice jnrisdiction was l d d  to override the  subordinate pro- 
\ision; as to the  roniplainant, wllic11 could not bc enforced 
withoul maliin;rr the Ac t  nugatory. But i t  is not then said 
that if co~r~p la in t  Leforc a Jnstice, be not made by some per- 
son wi t l~in  six rnontlis, the ~Juperior Conrt is esclnded of its 
jnrisdic!ion. I n  cases of tllc nat,.re of the present, there is a 
lwrsori psrticularly injured, a ~ i d  if that person orr~its to  com- 
plain to a Justice within six ~~~ont! !s ,  the  Justice can have 
110 jnrisdiction for the condition precedent to i t  has not oc- 
curred. Tt diEers in that respect 6nl)stantially from State v, 
P e n y  n ~ z d  Briygs. 

I t  is not onr duty in any case to i ~ ~ d i c a t e  o r  e ren  enquire 
into tlie p o l i c ~  of an act of the Legislature, except so Far as a 
cor;sidcratiun of its policy will aid us in ascertaining the  legis- 
lative intent. 

R7ith this view we have llerctufo~e stated, what in our opin- 
ions probably were the reasons wllicli influenced the  Legisln- 
ture  in passing the act under eonsideration. T o  take  assault^ 
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and trespasses on land, as examples for illustration : I f  nniver- 
sal jurisdiction of these offences were given to justices, inany 
outrageons cases would necessarily escape with a nominal and 
inadeqnate punishment. If on the other band jurisdiction of 
all such ogences was confined exclusively to the Superior 
Court, the evils m-hich are recited i n  the preamble of the act of 
1873-'74, as the inducerr:ent to its enactment would follow. It 
seems impossible in the nature of things to draw any line, 
which tvithont a reference to the particular circumstances of 
each case, will certainly distinguish the light, from the grave, 
in offences to the person or property. And a discretion to 
draw such line in such case could not be safely left to the jus- 
tice and much less to the oFender. To  obviate both these evils 
it seemed to the Legislatnrc expedient to leave the election of 
a tribunal to the party injured in all cases where the injnry 
partook of a private as well as of a public character, and where 
sonic pereon n-as eepecjally injured. f f such person thought 
the injnry trifling lie was allowed to vindicate the public peace 
and his own wrongs i n  a summary way, by proceedings before 
a jnstice. I f  however he thought that a punishment adequate 
to the purposes of jnstice, was not within the power of a jus- 
tice he was permitted to omit any complaint before a justice 
~ n d  to prosecute in the Superior Court, where the punishment 
~ ~ o u l d  be ~ u c h  as in the opinion of the judge, was adequate to 
the oflence. The  policy seems to have been : for trifling 
offences a cheap and summary process, with a moderate pnnish 
~ n e n t  ; and for grave offences, a more deliberate and expensive 
process and if required, a graver punishnient. The  conetit~i- 
tion gave jurisdiction to justices under mch rules and regula- 
tions as the Legislature should prescribe. The  act of 1868-'69 
was a contemporsneons exposition of the meaning of the clause. 
The  Assembly considered that this power to make roles and 
regnlations, was not confined to prescribing forms of process 
and procedure, but enabled it to make the jurisdiction of jus- 
tices conditional on the action of the injured party within a 
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2ertii.iu time. This Conrt has in serrr  tl cnws concnwed in t h i s  
wpiiiior~, and it is too late now to cluestion it. 

Tilere is no error. ji~c!grr:e:it :if)ir~ne:l. Let this be cer- 
tified, cCc. 

PETER A. WILSON c. JOSEPIT SPAEICS. 

1. Tltc Romcstend act does not impair the ol~ligntion of contracts an is 
thcrcfore not unconstitutionn1. 

2 ,  The FTomestead is not sul~ject to  execution for the pay~i~cnt  of dch t ,~  
contracted before the adoption of the 1Iomcstc:~d act. 

(Ifilil! v. Keslcv, 63 N. C. Ilcp. ; C n ~ r d f  v. Cllc.sl~irc, 69 N. C. 1hp.  836 ; 
IVcliL'~lt!!ur~ V. T m y ,  64 N. C. Rcp. 25, citcd tind nppr~\~cr l )  

CIVIL ACTION f ~ r  the rwovcry of land, tried before Qlozcd, ./.. 
at Spring Term, 1871, YADI~TN S~i.perior Conrt. 

Tlle co:nplxint allcgcs that 1,lnintifY and .otllcrs obtained :t 

jndgrllcnt : g i n f i t  the defendant :lporl :1 noteexcc~otcrl in 1866. 
That the j nclg~ncnt \;-as duly docketed in the Slipel ior Conrt 
of Forsjthe county on the I:!-tl~ clay of J<~nuary,  1SG9, a n J  
that it was afterwards, on the 13th d'iy of March, 1869, regu- 
!arly docketed in the Superior Conrt of Tadltin county. A 

$.,fee. wzs iqsucil uprm said jndginent, anti the land sold by the 
sheriff of Padkirl corinty. The plaintift' bec:me tlie purcllaeer 
at the prim of $130. The slleriil' of said eonnty executed a 
deed conveying ?:lid land to plaintiff'. After tlie jlidgrnertt 
was rendered. the defendant had all ~f said land laid off as a 
I~omestcad. 

The  plnintift' fnrther insisted that defendant is not entitled 
to said lnnd as a homestead, bec:tuse tile debt upon which said 
judgment was rendered was contracted before the passage of 
the IIomestead Act. 
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The defendant demurred to the complaint and alleged that 
the said homestead was legal, and the sale thereof was void. 
That  the plaintiff had not stated facts sufficient to constitute n 
cause of action. 

The Court below sustained the dernnrrer, and thereupon 
the plaintiff appealed. 

J?cCorkZe & Bailey and Josinh Collins, for the appellant. 
No counsel, contra. 

READE, J. I. O w  statnte provides that " no conveyance 
of land shall be good and available in law, unless the same 
shall be proved and registered, and all deeds so executed and 
registered shall be valid and pass estates in land without livery 
of seisin, attornnleut or other ceremony whatever." Bat. 
Rev., chap. 35, sec. 1. 

From this it will be seen that adeed cannot be used to eupport 
a title until " proved " and " registered." It is true that whun 
registered it  relates back and " passes the estate " as of the 
time of its execution, just as letters of administration relate 
back to the death of the intestate, bnt in neither case does the 
estate pass until the deed is registered or the letters are issued. 

And so in setting out title by deed of bargain and sale en- 
rolled, C ~ I T T Y  has this form : L L  And the eaid E F being so 
seised afterward, to wit, &c., by a certain indenture of bargain 
and sale, then and there made between the said E F of the 
one part, and one G H of the other part, which said indenture 
sealed with the seal of the said E F, the said G H now b r i n g  
here into Court, the date whereof is the date and year afore- 
said, and which said indenture of bargain and sale was after- 
terwards, &c., in due manner enrolled, &c., according to the 
form of the statute in such cases made, &c." 

This form is under Statute 27, Hen. 8, Chap. 16 : " Bar- 
gains and sales  hall not enure to pass a freehold llnless the 
same be made by indenture sealed acd onrolled within six 
months, :&c." 

14 
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I n  our case there is no prefert or exhibit of any deed, or 
reference to, or offer to produce one, and no allegation that it 
has been registered. The only pretense of title is the decla- 
ration that he has a deed. The attention of the plaintiff's 
counsel has been called to tliis defect, and time has becn al- 
lowed to amend, but no amendment has been made, and there- 
fore we presume that the fact is as it appears to be, that the 
plaintiff' has no registered deed, and therefore no estate in the 
premises upon which he can recover. 

11. Another objection to the plaintiff's recovery is that the 
premises in dispute have been allotted to tlie defendant as his 
homestead, and therefore were not subject to sale under execu- 
tion for debt. To this the plaintiff replies that the debt was 
contracted prior to tlie law allowing a homestcad, and there- 
fore the homestead law did not apply. This question has becn 
so often decided by this Court within the last fivc years, that no 
elaborate treatment of it can be necessary in this case. nil1 
v. XesZer, 63 37. C. Rep., 437, is the leading case, and G'arrstt 
v. Cheshire, 69, N. C. Rep., 396, ie the last case, in both of 
which the question is frilly considered, and the last case in 
view of G u m  v. Barry ,  from Georgia, in the Supreme Court 
of the United States. We have uniformly admitted that the 
State had no power to pass a law either by statute or constitn- 
tional provision, impairing the obligation of a contract, but we 
have held that our exemption laws had no such intention and 
nosuch efleect. W e  have had exemption laws for a long time, 
varying with the timee, declaring npon their face the purpose 
to secure "necessaries and comforts" for families until they 
have become a part of the polity of the State. With us it has 
been no rash experiment, nor spasm of prejudice of the debtor 
against the creditor clase, but i t  has had a regular growth of 
half a century, increasing from tiwe to time as necessity re- 
quired and as their good efkcts were apparent. As  embodied 
in our Revised Code of 1854, the exemptions of personal 
property are by articlee named ; and in many cases according 
to the size and circumstances of families, they might at least 
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equal the present exemptione. Up to 1866-'67, when we had 
another statute, they were increased until in many instances 
they might have doubled the present exemptions. And in 
1868, when our present Constitution was adopted, i t  was pro- 
vided in the Constitution that the personal property exemp 
tion should be five huudred dollars, without epecifying the 
articles, so t h a t  i t  is clear that there was no purpose to defeat 
debts or to impair contracts so far as personal property exemp- 
tions are concerned. 

Up to 1848 we had no real estate exemptions, and even a 
husband's interest in  his wife's estate, which waa for his life o r  
for her's as the case might be, was subeject to execution sale for 
his debts. In 1848 that interest was exuu~l~tcd. In  1858 m e  
had a statute which made a further exemption of fifty acres, o r  
a town lot of two acres not exceeding f ive hundred dollars in 
value. In 1866-'67 that was changed to an exemption of one 
hundred acres, without limit as to value. And in 1868, in our 
present constitution the real estate exemption is limited to one 
thousand dollars in value, for life, and in case of death with 
minor children surviving, until the youngest child arrives at  
age. So that our present exen~ptions are limited to $1000 i n  
value of land and $500 of personal property. Which in many 
instances where families were large, is less than the exemptione 
have been for twenty years ; and is probably not greater where 
families have been of the average size, as to personal property 
exemptions for that period. 

Take the case before us; the debt was contracted in 1866. 
A t  that time the defendant was entitled under the act of 1858, 
to a homestead exemption of five hundred dollars value, if h e  
had claimed under that act, and if fifty a c r a  of his land had 
been worth that eum ; which would unquestionably have been 
exempt from this debt. But our present homestead law 
repeals all other and prior exemptione, eo that the defendant 
must take under the present law, or else have no exemption at 
all. I t  is true that the exemption law of 1858, while i t  allowed 
ti homestead of $500 confined i t  to fifty acres; and here there 
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are four lirindrecl and thirty-two acres. so that under that law 
the whole tract could not have been allotted to the defendant, 
although it may be worth only one hnndred and thirty dollars, 
which is tlie sum at which the plaintir  bougbt i t  a t  the sheriff's 
sale ; but sure!y i t  cannot be that in establishing a polity for 
the general good, the Legislatnre can bs restrained 1)y the 
minor consideration of whether exetnptioris shall be regulated 
by the nnrnber of acres or by the value. The exernption rnrist 
be left to tlle*discretion of the Legislature with the single 
restriction that the act shall not have the intent and the effect 
to impair the obligation of contracts. Our exemption law had 
no such intent, and in legal contemplation i t  has no such effect. 

And in the case under consideration it does not appear t l ~ a t  
the plaintifl's debt has been affected at  all by the exemption, 
if we snppose that the Legislature had the power so to amend 
tlie homestead l a v  of lS5E, as to strilw out the limit of rinmber 
of acres, and let the limit of valne stand as i t  was at  $500. 
The  exemption would then have stood " land not exceeding 
$500 in value." That would have covered the whole tract so 
far as appears before ne. The whole tract sold at  the sale for 
one hundred arid thirty dollars; and while that might not 
have been its full valne on account of the dispute about the 
title, yet there is not only no evidence that it was worth more, 
but i t  is not even alleged in tho co~nplaitit. And u-e know 
that in the monntains large bodies of land are  worth very little. 
If this land is worth much the plaintiff ought in f'airt~ess to 
have bid its value, because his debt is bated nothing, and if he 
gets the land clear of the hornestead i t  ought to be a t  its value. 
But  so i t  is, that if his bid is less than the value, and lie gets 
the land clear of the homestead, he has his debt less the 
amonnt bid, and the land also. 

.At the time of the adoption of our present homestead law, 
i t  was only by a levy of execution that any lien was created or 
right vested which could affect the question. NcEeathnn v. 
Tewy 64 N. C) .  Rep. 25. 

There is no error. 

PEE CURIAM. Jodgrncnt afiirmed. 
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.JOS. W. XTHERIDGE and another v. WILLIAM PALIN and wife and 
others. 

Par01 testimony is inadmissible to add to, or alter u written contract. 

This was a CIVIL ACTION, for the recovery of damages, aeising 
ftom alleged misrepresentations in the sale of a fishery, &c., 
tried before Albertson, J., at the August Term, 1874, of 
PERQUIMANS Superior Court, into which it had been removed 
from the Superior Court of Dare county. 

I n  their complaint the plaintiffs alleged false representations 
or deceit, on the part of the defendants in a sale of certain 
fishing materials, fully described in the written contract of 
sale, set out in  the pleadings. 

On the trial, the plaintiffs ordered the following parol evi- 
dence of the contract between the parties. This evidence was 
objected to by the defendants on the gronnd, that the con- 
tract was in writing, awl could not be varied or added to by 
parol testimony. Ilis Eonor overruled the objection, and ad- 
mitted the evidence. 

On the 27th July, 1872, on Roanoke island, Wm. Palin, the 
defendant, offered to eel1 t u  the plaintiffs the fishing beach 
and appliances belonging to the same, which were owned by 
himself and the other defendants, from whom he had authority 
to sell, corisisting of boats, windlasses, a seine, ropes, corks, 
&c., at the price of $5000. A t  the time the plaintifis ex- 
pressed a willingness to purchase, at a fair price, but that 
they were entirely ignorant of the quantity and quality of the 
materials belonging to the fishery-some ten miles distant; 
and that their pnrchase would depend npon the outlay neces- 
sary to be made, to ellable them to fish the beach the enstling 
Spring, exclusive of the purchase money. That the defendant, 
Wm. Palin, represented that the seine, rope and corks were 
packed away in good order in a m a l l  room on the beach at 
the close of the last season ; that he had personally snperin- 
tended the fishing the preceding Spring; that the capstans 
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were in good order; that a half day's work of one carpenter 
would put the boats in ~ r d e r  ; and that the addition of 300 
yards of new seine and two coils of new rope, monld he all 
that was necessary to fish the beach with a seine of the usual 
length, say 1600 yards, or thereabouts. 

To this the plaintiffs replied, that if they purchased, i t  
would be done entirely upon the representatiou of defendant; 
whereupon, ho said that he would gtlarantee the materials and 
appliances to be as he bad described them. The payments 
were then agreed npon, and i t  was understood that the defend- 
ants were to close the trade by finally excepticg or rejecting 
the offer of the plaintiffs on the Monday following. 

On that day the same defendant, Wm. Palin, notified the 
plaintiffs that he accepted the price upon the terms previously 
agreed upon. That he, the defendant, afterwards, procured 
one Griffin to draw up the contract (as set out in the com- 
plaint of the plaintiffs,) and presented the same to the plain- 
tiffs, who read and accepted i t ;  upon which, the cash pay- 
ment was made and the notes for the balance of the purcbase 
money, given. That before this written contract was accepted, 
the plaintiff Briukley declined to do 60, or to comply with its 
terms, until the plaintiffs could personally examine the qilau- 
tity of the materials they were purchasing, whereupon the 
defendant stated, that they were put away in a small house; 
that a personal examination was wholly impracticable, and 
that he wonld not take the trouble to show them, unless a sale 
was agreed upon ; but that he would guarantee that the mate- 
rials, &c., were in the condition and of the qualityand qnantity 
previously represented by him. That upon the faith of these 
representations alone, the payments were made and the secnrity 
given. 

Evidence was also oft'ered by the plaintif%, which was ob- 
jected to by the defendants, but admitted by the Court, that 
an examination of the ~ e i n e  and rope at  that time would not 
determine their quality and value, because being dry, i t  could 
not Le determined 'till put into use, whether they were sound 
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o r  not; that tlie said rnaterials and appliances were afterwards 
found not to be of the quantity or quality represented; that 
the  seine and rope were rotten ; that of the fourteen capstans, 
ten were rotten and worthless, and had to be replaced with 
new ones; that the boats were unfit for use, and had to be 
~epai red  at ~nucii cost; that 700 yards of the seine, 14 coils oi 
new rope and 300 corks had to be added to that purchased 
from defendants in order to fish a seine of the usual length, 
in the Spring of 1873. 

To all the foregoing verbal testimony, tending to add to or 
contradict the written contract, the defendants objected. Elis 
Honor admitted it and the defendants excepted. 

The defbndant, Wm. Palin, examined in behalf of himself 
and the other defendants, denied the alleged false representa- 
tions sworn to by tlie plaintiffs, and his having made any 
guaranty as to the quantity or quality of the materials, &c., 
sold. 

The jury, in response to certain issues submitted to them by 
the Conrt, found, 

1. That Wtn. Palin did not make ~.epresentations to the 
plaintiffs, or either of them in regard to the quantity or qaality 
of the materials, knowing the same to be untrue at the time 
the bargain was made. 

2. That he did make representations which wera in fact 
untrue, at that time. 

3. That the plaintiit;: relied upon those representations, and 
tliat they were untrue in fact. 

4. That the parties intended conditions of the sale, other 
than those included in the written contract. 

5. That the defendant4 gvlaranteed that the materials, &e, 
were of better quality ttlitrr they really were. 

6. And that the plaintifis, on accout~t of such wronglit1 rep- 
resentations, s~istained dan~age to the amount of $1100, 

The plaintiffs had judgment, after a motion for a new trial, 
which was overrnled. Appeal by dcfendants. 

Moore & Gatling, tor appellants. 
Smith ck  strong, contra. 
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PEARSON, C. J. The ru!e of evidence, " parol testimony is 
not admissable to add to a written contract," is so well settled 
and its importance in the administration of justice, both in 
courts of law and courts of equity, is so evident, that we are 
at a loss to see, aided by the argument of Mr. Smith, on what 
ground his Honor departed from it, and allowed the plaintiff, 
as  a witness for himself, to swear that in addition to the written 
contract in regard to the fishery, seine, ropes, &c., the defend- 
ants had made a gnarantee as to the quantity and quality of 
the materials which had contracted to convey. 

Upon the parol testimony, which his Honor admitted, the 
jury were justified in fiudiag that the defendante did guarantee 
that the fislling materials were of better quality or more irt 
quantity, than actnally was the fact. 

If this guaranty as to quantity or quality can, by parol testi- 
mony, be added to the written contract, that is decisive. T h e  
case turns npon the question of evidence. As to which, the 
argutnent of Mr. Smith yields, there can be no doubt unless 
the purpose of the action was to demand a reform of the writ- 
ten contract, on the ground of fraud, imposture or mistake, in 
regard to its execution, and the omiasion to insert a warranty 
as to quality or quantity. But there is no allegation of fraud, 
imposture or mistake, in regard to the execution of the written 
contract, or the omission to insert a warranty as to the quality 
or qnantity of the fishing materials, so as to invoke the equity 
jurisdiction of tlle Court. On the contrary, the oomplaint 
avers that the contract of sale between the plaintiffs and the 
defendants, was reduced to writing, and a copy is appended as 
a part thereof, without any averment of frand, imposture or 
mistake. 

Mr. Smith then took the position, " when a party afirms as  
a fact, a matter which turns out not to be true, it makes no 
difference whether he knows it to be untrue or not." That is  
so; but i t  rests on the ground, that as a part of the contract, 
he undertakes and affirn~s that the matter is true, and this, as 
we have seen, is exclnded by the terms of the written contract. 
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I n  short, i t  is settled, when the gravamen is on a false war- 
ranty, the plaintiff must prove s defect in the article, and also 
a warranty. When tlie gravamen is on a deceit, the plaiutif 
must prove a defect in the article, aud also tlie scienter, that is, 
that the party knew of such defect. I n  our case, that is ex- 
cluded by the finding of the jury. His Honor seems to have 
been led into error, by not adverting to this distinction ; and 
the cornplaint is so drafted as to have lead to the impression, 
and to make it impossible to say, whether the gravamen is on  
tl. false warranty, or on a deceit. 

There is error. This will be certified, ctc. 

PER CURIAM. 'Venire de nmo. 

'-. 
STATE a. WARREN PATRICK. 

An appeal to  the Supreme Court will be dismissed, when the defendant 
files no appeal bond, and there is no order allowing him to appeah 
without, granted upon the usual affidavits of inability, &c. 

INDICTXENT, larceny, tried before Ili l l inrd, J., at the Fall 
Term, 1874, of PITT Superior Court. 

The  defendant was convicted on the trial below and appealed.. 
No  bond accompanied the record nor was there an order allow- 
ing the defendant to appeal without the usnal security. 

On the calling of the case in this Court, on motion of the  
Attorney-General the appeal was dismissed. 

X o  counsel in this Court, for defendant. 
Attorney- Ceneral Hargrove, fbr tho State. 

PER CURIAM. Appeal distnissed for want of appeal bond, 

1 or affidavit of inability. 
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T h e  order of a superior milita~y officer, of itself, will not justify his sub- 
ordinate in taking private property for public use. When, with such 
order, there is an immediate military necessity for such taking, the  
subordinate will be justified. 

(Bryan v. Wullcer, 04 N. C. Rep, 141, cited nncl approred.) 

CIVII, acTros, to recover the value of a bnggy, tried at the 
Spring Term, 1874, of LENOIE Superior Court, before his 
Honor, Jzsdge Clarke. 

The suit was originally commenced i n  Onslow Superior 
Court and removed to Lenoir upon affidavit. 

The defendant was an oficer, of the rank of Major in tile 
infantry service of the Confederate States, and impressed from 
the in  the village of Kinston, in the Spring of 1865, 
the bnggy in coutroversy. OD the trial in the Court below, 
the case was submitted to the jnry upon the following issues: 

1. Did the defendant take the buggy of the plaintiff? 
2. If he took said bnggy, did he take it  under the conllnand 

of a superior officer ? 
3. Was there sriclt a nlilltary emergency as to justify said 

taking ? 
4. Did defendant refuse to restore the buggy when ordered 

by the General in command ? 
The jury found the first three i s s ~ ~ e s  in the affirmative, and 

the fourth in tLe negative. 
The material facts of the case are : Tlledefendant was Majcr 

i n  a regiment of Brigadier (;el~i'l'dl Kirkland's Brigade; the 
General was sick, and told tlJe def'eudant that he wished to be 
with his troops, as he was expecting an engagement with the 
enemy; and as he could not ride on horse-back, nor go in an 
ambulance, that he rnnst order a detail and take the boggy. 
The defendant did so, but he never saw the buggy and did not 
know whether it  was taken or not, nor did he know the men 
who were detailed. His orders were given through a Ser- 
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geant ; that a buggy could go where an ambulance could not; 
that the bnggy was hitched to an army wagon and taken from 
Kinston ; and that the Federal forces, before whom the Con- 
federate force3 were retreating, occupied the town a short time 
afterwarde. That when Gen. Kirkland ordered the buggy to 
be impressed, he said in reply to objections made by the defen- 
dant, that he might as well have the buggy as the enemy. 
That immediately after the buggy was impressed, an order was 
obtained from R. F. Tiolce, the General in cornmand, to restore 
said bnggy, which order was read to the men who were hitch- 
ing it to the ambulance ; but there was no evidence that this 
order came to the knowledge of the defendant. That the 
taking the buggy; the obtaining and reading Gen. Hoke's 
order, all took place in a period of ten minutes and at a space 
of seventy-five yards. 

The plaintiff asked his Honor to charge the jury : 
1. I f  the jury believed that Gen. Hoke issued an order for 

the restoration of the property in controversy to the plaintiff, 
and the same was made linown to any officer or private who 
had contid of said property, then they should find for the 
plaintiff. 

2. If the jury believed that Gen. Hoke issued an order for 
the restoratiorl of the property iu controversy, and the said 
order was made known to, or that the defendant, Maj. Davis 
had any grounds to believe such order existed, they must find 
for the plaintiff. 

3. That in order to justif3 the defendants in taking the 
bnggy, on the gro~lnd of necessity, t l~cy  must believe that the 
property taken was indiepcneably necessary for the snpport of 
the army, or that i t  wonld facilitate their retreat, as an organ- 
ized army. 

4. Tliat the taking of a buggy to chrry a sick officer, was 
not snch a necessity as wonld justify the defendant, unless he 
could prove the loss of the acribulance ; or that sickness was so 
great in the army, that the patients could not be transported in 
the ambnlance, and there is no evidence befure them of either. 
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These iustructions his Honor refused and charged the jury : 
That if they believed the defendant took tlie plaintifl's 

bnggy, for the military service, and not for his private or indi- 
vidual use, and there was necessity for tlie seizure, then though 
he had no order from a superior ofticer, lie was justified in so 
doing, and the jury mould find for defendant. 

That if the defendant seized the buggy by order of his sn- 
perior officer, he was justified in so doing, and they would 
find for defendant. To  this charge of his Honor, the plaintiff 
excepted. 

The jury returned their verdict in favor of defendant. 
Judgment accordiugly and appeal by rhe plaintiff. 

11ubba.rd a n d  Mer, for appellant. 
Smith & S t ~ o n g ,  contra. 

BYNUN, J. This case is governed by the decision of this 
Court in Bryan  v. Walker, 66 121. C. Rep., 141. In that case 
the plaintiff recovered because the defendant failed to estab- 
lish that tlie impressment was made under an urgent necessity 
for the public service, such as did not admit of delay, and 
where tlie civil authority would be too late in providirlg the 
means which the occasion called for. It is not the order of 
his superior that justifies a military officer in doing an unlaw- 
ful act ; and if the defendant had rested his case upon that 
proposition, he would have failed. Rut he went further, and 
the jury has found that there was a military necessity for the 
taking ; and the facts set forth in the case folly warrant such a 
finding. 

The impressment of the bnggy by order of the defendant, 
in obedience to the command of Gen. Kirkland, being jnstified 
by the e~nergency, the evidence fails to bring home to the de- 
fendant any notice of the order of Gen. Hoke for its restora- 
tion to the plahtiff. H e  is therefore not affected by the diso- 
bedience and insubordination of others. The jnry has found 



J A N U A R Y  TERM, 187.5. 221 

-A - - - -  

MocrtmnaE v. HOWERTON. Secretary of State. 

that the defendant liad no notice of the countermanding order 
of Gen. Hoke, and that he did not refuse the baggy. 

Tlie charge of his Honor was correct in law ; and this ver- 
dict of the jury in favor of the defendant, npon all the issaee, 
couclude the parties. 

There is no error. 

PER CURIAX. Jndgtncnt affirmed. 

E. T. MOCRI<II)GE: r .  W. 11. IIOWERTON, Secretary of State. 

Before the Act of January 21st, 1870, Eat. Rev. Chap. 41, Sec. 2, non- 
resiclents had no right to make entries of, or take out grants for, the 
vacant land of the State. Since the passage of that Act, a resident of 
another State coming into this State, with the intention of becoming 
n bona$de resident, and entered vacant land, mas of right entitled to 
receive grants for the same: Procitled, he moved and settled here 
within the time required to  perfect his entries. 

i h v r ~  ACTION, prayiug a .Handamus to the defeudant, coln- 
n~anding him to issue certain gl-auts, tried before his Honor, 
Judp IKatts, at Chambers in the count~r of WAKE, on the 
15th day of January, 18'75. 

IIis Honor, at the hearing of this case, with the consent of 
the parties found the facts, substantially as stated i n  the opin- 
ion of the Chief Jnstice, and granted the prayer of the plain- 
tiff, by ordering a Illandamus to iswe to the Secretary of 
State, commanding liirn to issue grants npon tile entries made 
by the plaintiff. 

From this judgment, the defendaut appeald.  

Eia~grove, Attorney General and Smith & St~lronq, for ap- 
pellant. 

Battle & Sm, Sh iy~ ,  & 8aiZey and Flemminq, contra. 
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PEARSON, C. J. The plaintiff, who was a resident of the 
State of Pennsylvania, in 1872, came to this State with the 
purpose of setting here, and made entries of the land in ques- 
tion ; he never abandoned his purpose and in 1874, returned 
to this State with his family, in time to perfect his entries by 
surveys, and payment of the amortnt required by statute and 
taking out grants. The defendant refused to issue grants. We 
are of tho opinion that the case of the plaintiff Ss covered by 
the letter and spirit of the act of 1869-'70. Bat. Rev. chap, 
41, see. 2*, and that it was the duty of the defendant, without 
any discretion on his p wt, to have issued the 'grants. Before 
the act referred to, it was the policy of the law not to allow 
any one who was a n~n-resident, tolnake entries of vacant land,* 
and acquire title at  the IUR' prices fixed by statute. Non-resi- 
dents had no right to make ertries of, or to take out grantsfor, 
the vacant land of this State. Brit i t  was deemed wise in 
186!+'70, for the purpose of encouraging persons to move and 
settle here, to relax the law, to tLe extent of allowing persons 
who intended to settle in this State and become resident citi- 
zens, to make entries of vacant land before they had actually 
removed and settled here and to take out grants,providea! they 
did remove and settle here within the time necessary to perfect 
their entries. This the plaintiff has done according to the facts 
found, and he is entitled to grants, the purpose of the statute 
being to allow one who had made up his, mind to become a 
resident citizen of this State, and had in pursuance of such in 
tent made entries of vacant land reasonable time to go back to 
his former residence and make the necessary arrangements for 

*NOTE.-The following is theact referred to : 

SECTION 1: The General Assem&ly, &c., "!Chat all entries of land subject to en- 
try by the laws of this State made or to be made, by or for any person or per- 
sons who have or may come into the State with the b o n a m  intent of becoming 
residents and citizens thereof, shall be deemed and hken to be as good and 
effectual to all intents and purposes as if such entries had been made by a citizen 
or citizens of the State : Provided, That such enterer or enterers shall carnpl~r 
with the laws of the State in relation to such entries. 

SEO. B That this act shall take effect from and after its ratification. 
RQtifted the 21st day of Jamuary, A. D., 1870." 
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removal. Of this indulgence the plaintiff had a right to avail 
himself, and he is within reasonable time, to wit, the " two 
years " allowed for perfecting entries. 

This conetructivn of the act of 1869-'70 does not remove the 
barrier against non-residents, making entries and taking out 
grants for vacant lands except in respect to such non-residents, 
as at the time of making the entry intend to settle In this State 
and show Bonaufides by actually removing and settling here in 
time, to perfect their entry, thus taking a middle ground be- 
tween the absolute prohibition under the old law and a quali- 
fied permission for non-residents, to make entries, to wit, a 
bonaJ;de pnrpose to remove, carried out by an actual removal. 
If this is not a proper construction, the act has no meaning 
and has no legal effect, for if only resident citizens are allowed 
to make entries under the act of 1869-'70, it makes no change 
in the law s t  all. 

No  error. Judgment below affirmed. Thia will be certified. 

PER CURIAM. Judgrncnt affirmed. 

WILLIAM H. COFFIELD v.  JAMES C. WARREN and others. 

Where an order for a new trial was granted in favor of a defendant, and 
at the ensuing term was set aside at the instance of the plaintiff, the  
defendant had a right under Sec. 133, of the Code of Civil Procedure 
to move to set aside the original judgment; and, if in his discretion, 
the facts justified it the presiding Judge committed no error in grant- 
ing the same. 

Monoa to set aside a judgment, heard by his Honor, Judge 
AEbertson, at Spring Term, 1874, of CHOWAN Superior Court. 

The following are the facts as found by the Judge of t he  
Court below and sent up to this Court as part of the record. 
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The case was first tried before his Honor, Judge WATTS and 
a jury, at Spring Term, 1873, when the jury retnrned a ver- 
dict for the plaintiff, and the Oourt rendered a judgment in 
accordance therewith. Tlie defendant gave notice of a motion 
for a new trial during the term, which was accepted by the 
plaintiff, but the motion was not heard sntil  the ensuing week 
a t  Perquimans Court; when heard, the motion was granted by 
Judge WATTS, and the order, setting the judgment aside, duly 
signed and filed. 

The tern1 of Chowan Court at which the plaintiff obtained 
judgment, was a protracted one, extending through the whole 
two weeks, and the last t h e e  days thereof was occupied by a 
tedior~s and complicated trial, involving a very large amount. 
On the last day of this tern1 and immediately after the trial of 
the came before alluded to, the presiding Judge (WATTS) re- 
marked on leaving the bench, that he did not intend to hear 
any further business. The defendant's counsel very soon there- 
after sought the Jndpe, for the purpose of having his motion 
for a new trial heard, but learned that he had gone in the 
country, from whence he did not return until night. 

The conlmon and tacitly understood custom among the lam- 
yers of the Chowan Bar, has been to hear and finally act on 
all motions, orders, &c., which required action at that Court, 
but which failed to be heard or granted for want of time or 
other sufficient cause, during the next ensuing week at Per- 
qaimans i'ourt. 

During the next week, at Perquirnams Court, the defen- 
dant's counsel sought the attorney of the plaintiff, and pro- 
posed to take up and argue the motion in  the Jndge's room. 
To this, the plaintiff's connsel did not object, but failed to 
attend a t  the time. The Judge heard the motion and granted 
an order for a new trial. 

A t  the ensuing Fall Term, (1873,) the plaintiff moved to 
set aside the order of Judge WATTS, granting a new trial, be- 
cause not made during the Spring Term (preceding) of the 
Court; and for judgment as orginally rendered. The plain- 
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tiff's motion was granted ; cvl~ereupon the defendant ~ncved 
to set aside the original judgment in favor of the  plantiff, 
entered at  Spring Term, 1878, nnder the provisions of see. 133, 
Code of Civil Procedure. 

Upon consideration of the facts, hie Honor being of opinion 
that nnder that section of the Code the def'e,~d:tnt was etititled 

1 to such relief, granted his motion and set aside the original 
judgment. 

From this order, the plaintiff appealed. 

Gilliccm & Pruden, D- C'. wins to?^ and Smith & Sdrony for 
appellant. 

N o  counsel, co&a in this Co~u% 

SETTLE, J. We think that his Honor had full poKer, nnder 
eec. 133 of the Code of Civil Procedvre, to grant the order 
appealed from. And we fiirther think, from the facts found 
by his Honor, that the ends of justice demanded the action 
which he took in the premises. 

T o  maintain the position of the plaintiff, would deprive the 
defendant of his right to move for a rule to shorn cause why n 
new trial should not be granted, when the facts show that, he 
mas in no default, bnt did all in his power to have his rule 
entered and argued. 

W e  think his Honor has exercised a sound discret?'on in 
furtherance of jufitice. 

Let this be certified, &c. 

Order affirmed. 
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STATE on the relation of NARY EIICICS a IIIWBY HICWINS. 

Proceedings in Bastardy :we not qunvi criminsl; and the  record of such 
proceedings may be amended in the Superior Court, a; arc records i~ 
other civil cases amcncled. 

(State v. Allksolt, Phil, 346 ; Shte V. Leclbette~, 4 Ired. 248; State v, 
Tho,nas, 5 Ired. 366 ; and Cwson7s case, 2 Dev. & Bat. 3GS, cited and 
approved.) 

PI~OGEEDINGS IS E.ISISRDP, tried before his Iionor, Judge 
JlitcldL, at  the Fell Term,  1374, of ALLEGISANT S ~ i p t ~ r i o r  
Court. 

Upon the trial below, the defendant rnoved to quasi1 the 
proceedings, for defects appqrent o n  the  exnmination, nnd also 
bccai~sc the Snperior Cvnrt h a d  no jurisdiction uf tike case, in 
ils present condition. 

Thu examination toas in the nor& : 

This day, Mary I-Iiclrs personally appeared be fxc  me, W m .  
13. Joines, an acting Jnstice of the  Peace in and for said 
corlntg, and made with that she W ~ S  delivered of an illegitimate 
child on the 15 th  of April, IS71  ; and tha t  Kirby I i iggi r~s  ia 
the putative father of it, 

MART HICKS. 
Sworn to thia 13th Apiil, 187l.. 

IQM. H. JOISES, J. P." 

The objections, as ii~sisted by defendant, to said cxatnina- 
tion, were : 

1. It dicl not state tlmt the  relator was n single wornan ; 
2. It did not state tlmt she ~ws; a citizen or clomiciled in 

Alleghany county ; 
3. It dicl not stat:: that tho  nliilcl was born i n  Alleghang 

county, or linble to become n c i ~ ~ t y  c k g ' e .  
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The  Jnstice who took the exanination testified, that he pre- 
pared the affidavit before the relator swore to or signed it ; 
and that no other facts were sworn to by her on snch examina- 
tion, except those appearing in the aftidavit. I I e  further 
stated, that of hia own knowledge, he knew that she did reside 
i n  said county of Alleghany. 

Pending the defendant's motion to dismiss, the Solicitor for 
the State muvcd that the Justice be allowed to amend his pro- 
ceedings, and to re-examine the ~qelator, then present, and to 
insert such othcr f u t s  in the examination as mere deemed nee- 
essnry to perfect it. 

This motion of the Solicitor was resisted by the defendant : 
1. Becausc ahe power of the Superior Court did not extend 

so fiir as to require the Justice to renew hie exan~ination of the 
woinan. 

2. That rnore than three years had elapsed since the birth 
of the cllild, before the motion was made to re-examine. 

IIis IIurior overruled the motion to quash, and allowed the 
motion of the Solicitor to allow the Jnstice to amend upon a 
re-examination. 

From thia ruling of his Honor, the defendant appealed. 

N o  connscl for appellant in this Court. 
Attomey General L?a~+grove, contra. 

~ E T T L E ,  J. All of the exceptions taken by the defendant 
to the rnlings of his Honor in the Superior Court have been 
before this Court i n  other cases, and have been decided ad- 
versely to the view now urged by the defendant. It is not 
necessary under the bastardy law to show affirmatively that 
the mother of the child was a single woman. State v. Alliso?~, 
Phil. Rep., 346. 

I f  the supposed father moves to quash, for any defects, which 
may, cousistently with the truth, be supplied at the instance of 
the State, i t  is competent to allow the necessary amendment. 
State v. Ledbedter, 4 Ired., 242 ; State v. Thomas, 5 Ired., 366. 



228 IN THE S U P R E M E  COUltT.  

?Ye suppose th:: defendant denies the power of the Conrt to 
i n a h  the ammcl~nent, under the idea that proceedings in bas- 
tardy arc quasi criminal in !heir nature, but sncli is not the 
case. In State v. Carson., 2 Lkv. c% Bat., 378, it is said, '' Or- 
ders of Justices in bastardy cases are polic.: regulations, 
]laving for their object solely an itidelnnity of the county from 
money liabilities. They do not partake of the nature of cri~mi- 
nal proceedir~g." 

The jrtdgtnent of the Supel ior Conrt is affirmed. Let this 
be  certified. 

PER CUEIA~I. Judgment affirmed. 

IVY SXSTEI v. SETII D. SXITH and others. 

Before the adoption of the C. C. P., no rule of law TI-as more cleally 
settled than the rule that a purchaser at a sheriff's snle (the judg- 
ment and esccution being regular) acquired the title of the clefcndant 
in the exccution. 

flow far this rulc has been changed since the adoption of the Codc of 
Civll Procedure- Qmrc ? 

CIVIL ACTION, in the nature of Eject~nent,  f:r thc recovery 
of a tract of land, tried before Btcssell, J, at the Spring Term, 
1874, of DIIPLIN Superior Conrt. 

On the trial in the Supcrior Conrt, the plaintiff showed a 
judgment in favor of Thos. S. Iieenan, administrator, against 
one ,Blaney Williams, Ivy Srnith and J. E. Srnith, obtained 
in the late Court of Pleas and Quarter Sessions of Duplin 
county, at  the January Term, 1868. Execution regularly 
issued tliercon, returnable to April Term of said Conrt, 
issuing the 8th day of February, 1868, and was returned en- 
dorsed, " indulged by plaintiff." 
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Exeention again issued f ro~n  April Term, 1868 ; was placed 
in the harids of the sheriff, 2d May, 1868, who levied it on the 
land in controversy and sold the same in July,  1868,-the sale 
being postponed from day to day until the sale. The land 
was sold as the property of Blaney Williams, and purchased by 
the said Thos. S. Xeenan, the plaintiff in the execution. The  
plaintiff' then offered as evidence, the sheriff" s deed to Keenan, 
dated 25th J ~ l l y ,  lP68, aud a deed from said Keenan and wife, 
of date 16th November, 1868, all of which were duly proved 
a r ~ d  registered in April, 1869. 

It mas admitted on the triA that the defendants, the Smiths 
were in possession of tbe land in controversy, as the tenants of 
the other defendant, Willia~ns. 

The def'cndants then oRered in evidence, a judgment in 
favor of the defendant Harper Willi~nis,  against the said 
Blaney Williams, obtained at the Fall Term, 1867, of the Su- 
perior Court. Execution issued on the 9th day of January, 
1868, whicll mas returned by the sheriff to the Spring l'errn, 
1868, endorsed as fullows: " Levied this execution upon the 
interest of Blaney Williams in 202 acrea of land, situated," 
&c. "Returned to Court under ordinance of Convention." 
The defendants also showed that a ven. ex. issued on this 
levy, dated the 211 April, 1869, under which the sheriff sold 
the  land, which was purchased by the defentlant, Harper Wil- 
liams, who took a deed from tho sheriff; of date 17th day of 
Febroary, 1873, and which was duly proved and registered. 

I t  was agreed betweeu the parties, that if, from the fore- 
going statement of facts, his Ilonor should be of opinion with 
the plaintifi', he should instruct the jury to return a verdict 
in his favor, with damages against the defendants; if otlier- 
wise, the jury shonld find for defendants. 

His  Honor being of' opinion with the plaintiff, so ;nstrncted 
the jury, w11o returned a verdict in his favor against the de- 
fendants. Judgment in accordance therewith; appeal by 
defendants. 
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t2allin,gs, for d efen dan ts. 
Kornegay, contra, insisted : 

1. The title of defendant in the execution, passes to the 
purch~ser  by the sale, from the time of the sale; and no snb- 
sequent sale will afiect his title for the reason tliero is no title 
in the defendant to sell. Bel l  v. E l l ,  1 I-layw. 95, decided in 
1794. See 85th page. 

8. I n  Rick8 V. Blount, 4 Dev. 128, the Court say the rule 
laid down in Bell  v. Hill ,  has never been qnestioned. The 
title passes to the first vendee and can never be defeated, I;nt is 
valid for every purpose. 

3. The saine doctrine is laid down again in f m i t h  v. Spencer, 
8 Ired. 255 ; B u ~ d r e  v. Felton, Yhil. 279. 

4. The  Stay law of 1866 and also of 1868, unconstitutional. 
Jacobs v. Smallwood, 63 N. C. Rep. 112, and cases following. 
See also 8 Jones, 366. 

5. The priority of the lien of execution, as between credi- 
tors is of no morncnt, as it respects the title of purchasers. 
Such matters only govern the application of the proceeds of 
the  sale. Woodly v. CilZianz, 67 N. C. Rep., 237. In this 
case the marshal and sheriff both sold the same day ; the 
marshal eelling first. lsler v. iYoore, ibid, 74. 

6. A sheriff, who advertises a sale of land, levied upon an- 
der execution, to take placc on Monday, has a right, after post- 
ponement frotn day to day, to sell on Friday. ll'ade et al. v. 
Baunders, 70 N. C. Rep., 270. 

7. Where sen. ex. and 3. fa. was returned " no salt: on ac- 
count of Stay Inw," held that such was not a due retarn. 
Aycock v. iYarr$ison, 63 N. C, Rep., 145. 

FEARSON, 0. J. Tbie case is governed by the law, as it was 
declared to be, before the adoption of the 0. 6. P. So the 
question as to how far the title of a pnrchaser of land at a 
sherifi's eale, may be eff'ected by a fair dockctod judgment, is 
not presented. Beforc the adoptivri of the C. C. P., no rule of 
law was more clearly settled than the rule, that a p i c h a s e r  at  
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a sheriff's sate (the judgmcnt and execution being regular) 
acquired the title of the defendant in t h e  execution. Any  
contest among t!le judgment creditors, who clailned priority 
of lien, efected tneroly the fund raised by the sherifi's sale, 
and lcft the pnrulmer  secure ill his title. I[ will not take the  
tronble to nlalre a '' rellasli " of the  settlccl principles upon 
this subject, bnt will content myself by making A reference to  
the  well digested brief of tho plaintiff's counwl, filed in the  
case, wherein he  gives references to all of the  cases upon the 
subject ; and will leave the subject as to how for the law has 
been changed by the  O .  C. P., in respect to the title aeynired 
by the purchaser under the firkt m!e, made by authority of 
jrtdicitll process to be eottled when the  p i n t  is preecuted hy 
the  facts of the case. 

Tilere is no error. 

GEO. JNQ. ROBINSON, Probate Judge, v. DAVID I. EZZELL, 
Register. 

I ~ , ~ C ~ L I S  in17:rstriaies me clinttels; and a cmvcgance of one's '& entire 
crop of corn," whethcr growing or unplanted, is a cliattel mortgage. 

Whenever a person is collqxAled to pay a public officer, i11 order to in- 
duce him to do his duty, fees ml~icll he had no nght  to claim, they 
can be  recovered back. 

CIVIL ACTION, to recover certain fees, commenced in a Jus- 
tice Court ,  in the  county of WAYNE, and carried by appeal 
before his E-Pouor*, Judge C'laAe,  at  Chambers, and determiued 
lay hi111 on the 13th day of April, 1574. 

T h e  facts are substantially the fc4uwing : 
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On the  28th day of' March. 1874. a paper writing purport- 
ing to be a clirrttel mortgage from one Collier to one Woodard, 
executed on the 10th Narch,  1874, w s  dclirered to the  plain- 
tiif, as Probate Judge,  for !)is certificate of probate: and for 
delivery to tlie Itegister of Deeds of said county tlie defendant 
herein, to be recorded. Tlie property cvriveycd in said wort- 
gage mas described therein as fi,lluws : L ' o ~ ~ e  sorrel rnule and 
my entire corn crop f;)r this year." Tlie ices f i r  probate and 
registration of the  mortgage, deinanded and received by the 
plairitifl, were those allowed by t l ~ e  :xt of 1870-'71, chap. 377, 
for tlie probate and rcg;stration of cllattel nlortgagcs ; the  fees 
of the Xegister of Deeds being tnerity (20) ccnts. On deliv- 
eri l)g tlic ~rlortgage to the Register, tile defht lant ,  the  plairi- 
t ;K ofl'ercd Ilinl tlre said fce 01 20 cc l~ t s  collected as a!'ore:dd, 
I ~ u t  lie ref'uscd to receive it, alleging that t l ~ e  said i:rstrument 
was not a chattel inortg.ige, as con te~nj)l,ited and i n  tended i n  
the s;tid statnte, in  RS I H I I ~ ~  as part of the p o p w t y  t l m e i r ~  
conrej  ed, to wit, the " cvrn crop" was l w e e l  of tho l e d  estate ; 
2nd for t l ~ a t  wason, he, the ssid itegister, cleitt;mcled a fee of 
eighty (50) eerlts, which is tlie a r n o ~ ~ n t  p r o ~ i d c d  by law for tile 
recctrding uf dce~ l s  in all cilecs, except those to wliic.lr the  act of 
Assembly :applim. T h e  plaintiff paid the dili'e'eleucc, to wit, G O  
cents, nnder protest ; arid it is ihl the recovery of this balance 
(GO ecnts,) that lie brirlgc this action. 

T h e  Justice, considering the instruincnt to be a mortgage of 
~ m l t y  as wc!l as  uf persorl~tl prvpeslg, gave j~acfgn~ent ill f,~vo; 
of cief'c~idn:it. IZis Honor upon due eonsider:ltidn uf tlie fhcts 
r cve r~cd  t!le Jnstice's jnc lq~~ient ,  and a l l o ~ e d  the plaintiff to 
recover. Fruni n-llicll jutlgirlcr~t t1:e clcf'e~id:~:lt nplmled.  

E o r m a ~ ,  J. It was properly aduiitted in this Court that n 
~nortgage of' a crop to be grown either not  plilntcd, o r  ilnrna- 
t~are, was a c l~at te l  mortgage, and t!iat the defendant mas 
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entitled to a foe of twenty cents olil,y vlmn its rcqristration. 
Nottlirlg is better settled npon <inthority than i!in: f~icctus i n -  
dusft>iales, a1 thong11 ~ t i l i  growing o!. evcn ii' unplmted,  are 
chattels. Gerijamin on S h s ,  95, 103, cites nnlncrous cnses to 
that eflect npon the E ~ ~ g l i s l l  Statute of' F1-ands. 

'i'he connsel for the dcfendmt ~ontelicls llerc: however that 
the  sixty cents here sued for, \ w e  paid vol~iritarily, with a fill1 
knowledpc of the f'acts, :uid therefore cL~nnot  bs rewvercd.  

Tho p i n t  was not talien beluw. T h e  c c w  wtts e ~ i d o n t l y  
ulnde u p  to present the  s i ~ ~ g l e  ques~ion which t!le counsel ad- 
mitted wLis :igaiust h i m  If the point were open to the defen 
clant, it is against lli!u, for tlaere was certainly evidence from 
wliich tlie jury rniglit h.ive f t ~ u n d  tlint the p;iyme71t was not 
volnn ti~ry. Whenever ii person is compelled to pay to n ~ L I I I I ~ C  
otficer7 ill order to induce him to do his dnty, fees which h e  
has n o  rip;lt to clailn, they can be recovcred back. 

T h e  detendant also contends tliat the plaintiftcalinot recover, 
because lie paid the excessive fee ns agent of the mortgagee, 
who wonlcl be entitled to recover it. The p!aintiff'paid the feo 
as tlie frier~d, and in the  interest of the mortgagee. Cut it 
does not appear that he had beer1 reqnested to do so, or that  
t he  mortgagee subseqiiently ratified the act. The irioney paid 
TYAS t!le p l i i i~ i t i f f"~ o w n  and he  ic  entitled to recover it. 
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TLis ;r.as :! civrr, ,icx;)x. f;,r t l ~ e  recovcry or" ~ p e d i i c  articles 
of j)crs!)!?:~l propw"ty, tricd beh;.e liis IIorior, J~u(lqe \I7iZmn, 
a t  thc 5;':!11 T c r ~ n ,  157.4, of the Snperior Court of DAVIE cc 1111ty. 

0 1 1  tlic t r i d  in  the Ct)!!?t I,elow, tlic plai~~ti i i ' ,  as 3 ~ > i t n c ~ s ,  
~ t n t e ~ l  t!l:it t,lie d~t'c:i~da!iti: iiud borrowed of him a still aud :i 

nunl!:cr uf ctiil tii!r,q, a n t i  u;wn Iiis deinanding their 1.ct11l.11, 
they iiid ~.et'rrscd t , ,  qiv:: t?!c!n tip. 0 1 1  11;s crc?ss-exnl~lii~:ition , 
the cwi?!laoi ibr dc.fc:~tl:lr?t; ~ ~ ~ ' u i ) ( ~ e t l  to  siloti-, t!iat t!ic titlc 
to :l;c stiii, &c., T:.:IS 1;) tli? assignee in b:rnkrnptcy of 
t!!e plninCiff', tind t i ~ i t  l ~ e ,  t i ~ c  piiiir~tifl; i i ~ d  he11 d ~ c i a ~ c c i  ba!i?c- 
rnpt !,c:iir~~ thc l o ~ i ~  of skiid i)i.opcrty. ?'ct this, the cotinscl for 
tlic I)l:li!~tiiP o!,jci:tt.:d, a:id ti!;: o')*jucti:,~i w a s  sustai:ied by tlic 
e o l l l ~ t .  

q-' 
I :,c i lc i~~vl ;cr~t ' s  coi i r ,d  t h m  :riilt t ! ~ c  view to  d i s ~ ~ w l i t  the 

\vitriess, tlio pl:ii:~tjiT, l)ri)poze,l to  nsli Iti:!l, if ilo w;!s not a 
!.~aril,:i.~~l>t, : \n<l  i f  ! IC  11;id s i i~~r ;~ rdc i t : l  tliis propcrtj ,  (the siills, 
'$<;.,I i i :  i l l 2  ~v!;vdi;l$ 51cd 1 ) ~  !!im >L?; a l~:i~!!iriil)t? 

(-?oitii.:cl :'or pl~i:!tifl' q l i n  oiGcctcd; \ ) ! ~ t  liis I lonor uilo\ved 
i]le : i i ~ . : $ : ; ~ ! : ~  t(,, 11~2 XF~CI I ,  rci:i:,trki~~g t h t  it iu ig l~t  lx hwrd  
o111y to :ii!'cct tile vrcdit ei' t l ~ c  w i t ~ ~ c s s .  I n  ii:is\\.er tu  t l ~ c  
q ! ~ ~ , t i t t n ,  tii:: j:li!i~r:iif ~tiitc:tl, t11:;t llc b id  otviied tlie still a:iii 
tr1i)s l!ct',ro he  \!-;lt: t1~~:l:ir~:cl :t ';xir!Brtipt ; t l ~ a t  the sniilc ryas 

:!jl!j I : L I ~ . ! ~ ~ I ~  :%TI ( :x~x.+L!~~~!! I  :1yii11st L ., 1;;s p : : j ; ) ~ ~ , t ~ ,  by o ~ i e  7LT. 13. 
Js~r!iis, :lii of-liccr, l~ i ; : ; . , ;  11c wetit iiito b~ l i l< i . i l p t c~  ; %1:i1 th3t 
t!ic : I I > L ~ Y ~  \vei>c t!,.,t c:; ~ ~ I I I C Y L L ! ~ ; ~ ~  i ! ~  11is ~ ! ~ c d i l ! ~ .  

Orie ot' t!:o dL:i1:l:~!i:s, o s : ~ ~ ~ ~ i n e d  2:s ;1 tvitrless, stntcd t h a t  
[!I:: . : i l l i ,  &c., hail  Ixen burruncd, a; allcgcd, f rom the pl~intif i :  
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H i s  IIoiior i~istrncted the jury,  that if t he  defendants ob- 
tained poescssion of the property in e o n t r o ~ e r ~ y  by borrowing 
from tho plaintiff, and had not snrrendered possession of i t  
when demar~ded of tl~etri, they were eatoppcd iil this snit fio-:I 
denying  the p l~int i f f ' s  title. T o  this cliargc, defend' i~~te es-  
eepted. 

T h e  jury retnrned a ve~d ic t  i n  favor of the plaintiff. J ~ i d g -  
mcnt in accordance tlierewith, and appeal by the defe~id:!iits. 

Bai ley ,  for appellan tq. 

Smith  & S't~vizg 2nd UI*UWIL, contra. 

U Y N L ~ I ,  J. The  g m e r d  propositi~)n id tri1e, t l ~ t  !lc who 
a c q n i r ~ s  possession n ~ d e r  a~~o t l l c r ,  shall not d e r ~ y  tile title of 
liim nnder whom he holds, $0 as to prevent him i'i.orn re-nssn- 
ming the possession. This, l~owevar,  is riot upon the stricdt 
principles of an eetoppel, hnt upon one of nioraliiy and good 
faith a!l%lc)g0118 to it, w!~icli will be ;Idhered to by the  court^, 
unlms it will ~rvr lc  i n j ~ ~ s t i c e ,  2nd cspeci:il!y to the rigllts of 
tliird pcreons, the dnty of protecting rn11icl1 h;ts n o t  been 
officially assrlmccl Ly the d e f ~ ~ ~ d i ~ i ~ t ,  bnt has been confided to 

hini by the law. Yat-6orouyh r. I lar r i s ,  3 Deu., 40 ; Bennett 
v. JZderts, 4 Ilev., 83. The  a1)pIication of' the pi.iuoiples an- 
nounced in tbese cases dirpoees of' tllis action. Tile pro pert,^ 
sued t ~ r  was Lorrowed fiuln the plait~tifY by the dcfe!ldnnts, 
who sceli to a ~ o i d  the recovct4.y hy alleging titlc in sonle tliird 
person. This  third person has :lot :~nthorized the def'cntlal~t to 
vindiwte his titlc. and as to that defence, they arc officious i n -  
ternledd1e1.s n.itli bi~kineas that does not concern tl~etii.  They 
do not pretend tha t  they lmve any title, nor do the!. pretend 
to counczt t l i c u ~ ~ e l v e s  with any third person who 112s a better 
title, or any title at all. T h e  al~tlioriiies cited by thc  plaiutiiY 
arc fully to the  poir:t. Narz l~el l  r. 12uirston, 67 N. C. Rep., 
305 ; Blo e c e G  $ 7 .  -7ii112011, 3 JCI I~S ,  456 ; Story on Eailrnent, 
sees. 110, 226, 193, 2 0 1 ;  Eig. on Estoppel, 426, 421. 
KO error. 

PER CCEIAII. J n d g ! n e ~ ~  t below aC?:.med. 
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'\IMOTHY F. LEE V .  THE RALEIGII & GASTOS R.1ILROBD 
COJIPANT. 

1VI:ere the plaintiff contractecl with the defendant, a coliiillon carrier, 
for tlie transportntion of a nuiiiber of horses, mil tllc horses were 
placed in the rlefcnclant's curs, whose agent ordered a s e r ~ n u t  to lock 
t l ~ e  cars, and the servant mas prcventccl froin doing so 113. the ngcnt 
of tlie plaintiff, and on the passage some of thc h o ~ ~ e s  were lost : 
HcTtT, that thc defendant was guilty ol no ncgligencc in foiling tolock 
the door, sud was not liuble for the loss of the llorscs. 

Tliis was a CITIL AcTroN to recover t h e   due of two l ic~r~es ,  
t ~ i c d  at  the J a n n a r j  (Sl~eciiil) ' i ' e i ~ l ~ ,  1874, of the St ;~ ,er ior  
(3(,urt of WAKX couritj, before 11is 1Ionor J u d g e  Yoztiyte .  

The  incts, as agrecd bg counael, are enbttan tiall] as icJlotvs 
On t l~ t?  2 1 6 t  of' Februar j ,  1872, the p1ai1itifF e~ i t e red  into a 

contract with the defendant as a common carrier, bg wllicll the 
1.itter agreed to traneport fifteen l ior~es  arid two ~ n n l e s  from 
I-hleigll to I-'ortsnloutl~, Va., over the Raleigh arid Gaston 
Road and the  S e ~ b o a r d  and Rounokc Road, for tile price of 
nrie I ln~~clred dollars ; and a receipt ft)r oue hu~iclred dollars in 
tho usnal f o r n ~ ,  signed by the p ~ o p e r  :"ent id' r l ~ e  dcfcndalit, 
V R S  exl~ibited by the  plairitifl: T n  tliis rcceil~t  t l i e ~ e  wne no  
etipnlation for release of defendant's 1i;-~ljility. 

Tlie liorsos and mules we l t  placed on tlie defendnnt's cars a t  
Rnleigh, thirteen lioraefi in one car, two horses and two ulnles 
irl another-this divisiori being ~nwde b y  order ot plaintiff's 
agent. When the trail1 arrived at  Xacon depot, during the 
night, it was discovered that one of tlie doors of the car con- 
tititling thc thirteen horses was open, and that two of the horses 
were missing ; these two were never dclireiwl by the  defend- 
3nt to the plaintiff. 

T l ~ e  defe11d;int off'ered to prove an cxpress verbal contract 
hetween the plaintiff' and the agent of.' t he  railroad, n liereby 
t l ~ e  plaintiff' agreed, i n  coneideration of a reduction of the  
freight and free pasees over the road to plaintifY3s ngeut and 
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servant ~ c c o ~ n p a n y i n g  the ~ t o c k ,  that plaintiff' would assume ill1 
risk of injury to the stock while in course of transportatior~, 
and release the defendant from any responsibility tlxrefor ; and 
that  in pnrsllance of snch contract, such reduction of freight 
and free passes were given. 

T h e  defendant f'oi ther offered to prove, that after the c .m 
were loaded, tho proper a g e l ~ t  of defendant ordered one of de-  
fendant's eervants to lock the  door of the car in which werc 
the  thirteen horses, and that ns said servant was proceeding to 
do so, the agent of the plaintiff told him not to do so, as some 
one would ride in the  car with the  horses. The  servant there- 
npon closed the door, but did !lot fasten it. No one in fact 
rode in the car, althongh a servant of the  plaintiff did ride in 
the  car with the two horses and two mules. 

H i s  IIonor held, tlmt if defendant proved the contract as 
stated, snch contlact wo~ild reduce the responsibilitg of' defend- 
ant  from his liabi!ity as common carrier, to that of an nnpaid 
bailee, and t h ~ t  the defendant wonld or~ly  be liable for t ~ a ~ i t  of 
ordinary care and skill. T h e  Court further held, that a failure 
to  properly fasten tlic door of the car in which were the tllir- 
teen horses, even under the  circurr~stances proposed to be 
proved by the  defendant, was a want of ordinary care, and 
that  the plt~intifl' was entitled to recover, 

T h e  only issue ~ n b n ~ i t t e d  to  the  jnry  wss the value of t l ~ e  
horses, which was found to be $510, Jndgmcnt  sccordiugly. 
and appeal by deferidant. 

Batchelor, Smith & Sfrong ~ n d  7V. Clccrk, for appellant. 
Busbee d2 Busbee, contra. 

PEARSON, C. J. The instruction assulnea the spezial con- 
tract which the defendant offBred to prove. We agree with 

surer, in its character of common carrier, and leave it respon- 
sible only for an ordinary neglect ns. a carrier for hire. W e  
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suppose his Honor to mean whert he was uses tlie word8 " nn- 
paid bailce," a carrier who is not paid as a common carrier. 
Indeed, wc incIine to the opinion that witl~out a special com- 
tract, the law does cot  hold a common carrier liable as insurer, 
against the accidents arising from the known habits of anitnals. 
Common sense, as well as the law, makes a distinction 
between the liability of a common carrier, in respect to live 
stock and dead things; the one does not move but remains 
where it is pnt ; the other may kick and bite and lie down and 
cause general disturbance, whereby s n n ~ e  ma;y be i ~ ~ j u r e d  or 
pnsl~ed ont of the car, (as seem8 to have bee11 in our case,) so 
i t  wonld seem, live stock shonld occupy a middle ground be- 
tween dead freight, merchandise and passengers, who have 
iustir~cts of self-preservation and iutel1ige:lcc superior to live 
stock. 

T h e  case, however, docs not cell for a discr~ssiorl of this sub- 
jcct. Upon the point of negligence, which is the only point 
in our ease, the instruction assumes the facts to he: When the 
horses and mules were put on the cart, at  Raleigh, two horses 
and two mules were pllt in one car, and thirteen horses in 
another car, this division being made by order of ylaintiff's 
agent. The  agent and a servant went on the train to attend 
to the animals. After the thirteen horses were put i n  the car, 
and properly cared for, the proper agent of d e f e ~ ~ d a n t  ordered 
one of defendant's servants to lock tlie door, and as the servant 
mas proceeding to do so, the rrgcnt of' the plaintiff told him not 
do so, as some one wonld ride in the cars with the horses, the 
servant ttier6npon closed t l ~ e  door, bu t  did not lock it." No 
m e  in fact rode in tho ear, but a servant of the plaintiff did 
nide in t h e  car, i n  wliicli tho two horses and the rndes  were 
put. On this state of facts his Ilonor held the defendant 
liable, by wason of a f a i l ~ ~ r e  011 the part of the condnctor, to 
have the d w r  of the car properly fastened. W e  do not concur 
in  this legal inference. Certainly i t  would be ncgligence on 
the part cd a conductor, if after seeing the horses put in  a 
car, he shvuld hi1 to m e  that the door was properly fastened, 
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i r ~  the ~lssence  of a!?y f')~cfs by way of cxplarlftticn ; bnt we have 
ilicts by n-,zy of explanation, to wit:  tile conductor ordered one 
of his ~ e r v a n t s  to lock t l i ~  door." This :ws prevented by 
an order of tt:c agent of the  plait~tif-i, not to do ao. '.If the  
matter had stopped here, i t  might. I ~ ~ i v e  been the duty  of tlle 
cor~ductor. to l ~ a v e  advised the  gent of the plaintig, tha t  i t  was 
imprudent to lenre thc  door of the car unfastened, j u s t  as i t  
rnoi~ici be his duty to ndvisc a passenger, that i t  was dangeroue 
to j u n ~ p  oft' the train whiie in motion. Stzch advice woold be 
prompted, if not by urciinnrj czre for a passenger, zt least by 
wilinary cllarity for one u.110 m a  &out to put Ilimself in 
dw npw. 

B u t  t h o  rn:itter did not &top here, for t h o  q e n t  vf the  plain. 
tiU goes on to give I l i m  reasons for not  having the  door locked, 
to.wit : "Some one will ride in the  car with the horses." This 
is in  effe$t, saying to the conductor, ''I Irnow as well as yon do, 
that the door ongllt to be fbstened, G n t  I will have a servant 
t h e  to attend it. After this pzreujl)tory conntermand of his 
orders by v r x  havirlg the control and mar~agement of the plain- 
tiff's ~ t o c k ,  the  condnctor was guilty of no negligence in 
leaving the nlatter in his l~ands ,  and the negligence not  " con- 
tributory " but ;?L tofo was npon tile plaintifl's agent ;  it wae 
his dl1tp to  have pot a servant in the  car to attend to tllc 
liorses; or if he  changed his mind in regard to it, to h a w  
notified the conili~ctor, and reqacstod hi!n to have the  door 
jacked before the  train started. 

There is error. 
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JOIIN T?, B, TTBTSOX v. OXREN L. DODD. 

The ~ c i g h t i c s t  cozlsiilcrations mnke it tlw duty of the Courts to adhere 
to  their decisions. No case ought to be reversed upon a petition to 
re-henr, unless i t  was decided hastily and some nlnterinl point was 
overlooked, or some direct authority was  not cnlled to the attention 
of the Court. 

A contingent rcinninder is not subject to execution for the paymc-at of a 
debt before the falling in of a particular estate. 

(Tvntson v. Dotltl, 68 N. C. Rep. 525 nfirmec1.f 

PETWION TO RE-HEAR tlie judgment in this case en tcred i n  
this Court at  its Janurirg T e r q  1873; and which is reported 
jn the  GS N. O. Reports, 528. 

T h e  facts of the case are  f d l y  stated in the report of the  case 
at January Term, 1578. 

llayzuood arld Xoore & Galli,ng, for the p t i t i o ~ i c r .  
P o v ,  c0ntrn.j 

PEARSON, C. 3. T h e  weightiest considerations nmke it the 
dnty of the C o n ~ t s  to adhere to their decisi,,ns. No case ought 
to bc ~everecd npon petition to rehear ,  ur~lees it was decided 
hastily, and some mate~inl  point 'i\.as overlooked, or some di- 
rect nnthoritg W:IS not called to the attcntiou of' the Court. 
fjucll is J I O ~  the fact in this instance. 

V c ~ t s o n  r. Dorld, GS N .  C. Rep., 525, was decided upon full 
argument by connsel, nrld after fb11 consideration b j  the Cunrt, 
and must be treated as an authority, by which the law is ~ e t t l e d .  

l l r .  IIaywood in his r?~iich elaborated, and 4: will add, very 
able argnlnent a t  this term, did not suggest any material puint, 
wllich has been overloolred by the Cunrt ; and mas forced to 
admit ,  tllat atieltlie fd les t  reoearch, he  has not been able to f i n d  
any direct a n t h o r i t ~  i n  snpport of the power of t!le Court to 
order n contingent remainder to be sold for the payment of tt 

debt, in a. proceeding b e t m e n  the immediate pnrties, that ie, 
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creditor and debtor;  and in cases where a third person, for in- 
stance, an heir charged with a specialty debt, taking a contin- 
gent ren~ainder  by descent, or  an asaipaea in bankruptcy, tak- 
ing  a contingent rcmainrler by act of law ; he was not able to 
find any instance wl~cre  the cmtingent  remainder was sold, 
l~cfdre  tile f,llling in  of the preceding estate, 80 that  a clear title 
e o ~ ~ l d  be n ~ a d e  to the pnrchaser, thna showing the policy of 
tlic law to be, n ~t to encourage gambli?zg a n d  q~eczdut io~,  by 
the sale of a wr~t ingent  interest, which i3 the rcnsotl given in 
the  'noolts, for not allowing a contingent remainder to be as- 
signed. Indeed the R r p m c n t  suggested an additional rensvll 
for not selling a corltinpet~t iuterest. growing out of the provi- 
sion for a '' hotnestead," made by the Coustitntion. 

T l ~ a  do~l ic tcd jndgnient is a lien upon tilo cont i r~gei~t  re- 
n~riindcr, if matters htnnd a p  t l i e , ~  are now,  until t!ic fkllinp it1 
of the precedi:lg , r ? r d t c .  The :lefen(lmt will talic his home- 
stedd withont qnestiutl ; if a sale is orclcred nc~w, Ills riglit t c ~  ;t 

Ilornestead will be defeated, or st Ienst g l w t l y  e t n b a r r a ~ s ~ ~ l .  
Tliere is :lo error. Jndgtnent against 13lnintiff'fur cost. 

PEE Cu~xanr. Judgment  accordingly. 

STATE a. ALEXANDER QUICK. 

A Justice of the Peace has jurisdiction to hear, try and determine t h e  
offence of keeping an unlawful fence. 

Upon an appeal from the judgment of a Justice in such cases, i t  is un- 
necessary that the defendant xhoulcl be tried upon an indictment 
found by a grand jury. 

(State v Pewy and Briggs, 71 N. C, Rep. 522, cited and approved.) 

CRIMINAL ACTION, (keeping an nnlawfnl fence in crop tirne,) 
tried before Buxton,  J, at  tile Fall Term,  1874, of' UUMEER- 
LAND Superior Court. 

16 
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Tile action origin:ll;y cotnmer~ced in the C,:urt of it Justice 
,of the Peace, upon tlie colrip1:tint of one Sikes, August 31st, 
1871. T h e  Justice, taking tinal jnrisdiction, fined tlie defen- 
dant $5.00) from which j~idgriiont, Ile appealed to t l ~ e  S n p e ~ i o r  
Court. 

T h e  complaint filed it1 the Jnstice's Court, contains tlic sworn 
statement, " $hat th i s  c ~ n q l a i n t  i s  made 6!/ the p w t y  injzcrwl 
7,y the o f h c e . "  And upon tlle trial i n  the Superior Court, 
had upon the or;ginal p p e r s ,  i. e. witliont ally indictrncrlt 
being found by the grand jnry, np  In the plea of " not guilty,'' 
before tllc pctit jury, it was adiriitted that the  tlcft~ndar~t Bcspt 
an u n l a w f ~ ~ i  fence wronnd his cultivated fields. ill the county of 
C.arnberlatld, in the  crop time, dnring the moritll of J u n e ,  1874, 
and on tile p l r t  of tli State it was ad~rlittctl that t he  prosecu- 
tor, Sikes, h:id received no injurv by reason of the  nnlawfnl 
condition of the defendant's fence, and that  tliere was 110 proof 
made before thc Justice of any such illjury. 

Upon the fiwts thus aqreid, the defendant imisted that he  
was entitled to 4:) zcc~lrittill, beca~isc under clrup. 33, Cec. 119, 
Rat. Rev., as amended b y  the  act of 16th Feb. 1874, 'TJ*:ws 
1873-'76, ellap. 176,) it was still neccsmry !)ot11 to allege in the 
cotnphint ~ n d  to prove I)eh)re the Justice, that  the complaint 
" i s  7nnde 7,y the party i n j u r e d  6y the o fence  ;" that  mhile the 
allegation is in the complai:rt, there was no corrwponding 
proof) so that the  Justice had :lo right to take f i n d  jnrisdiction 
of the  case and relldcr tlle jrldgrnerit appealed from ; arid fur- 
t l ~ c r ,  that the Snpcrior Court o~igli t  to distuiss the  case, or 
enter n verdict of acq r~ i~ ta l ,  c r  in borne way discharge the de- 
fendant. 

F o r  the  State it was insisted tlmt the offense charged was 
one, not necessarily injurious to any pwticnlar iridividuitl, and 
so came within the decision in P e r r y  and Brigys' case, 71 N. 
C. Rep. 522; and that the Jmt ice  cot~ld  have issued tlie war- 
rant  on the  complaint of arly one, or upon his own knowledge. 

The jury, upon the facts admitted and under+thc direction ot 
hi3 Ilonor,  rendered a verdict of " yuilty." 
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The defendant moved in arrest of judgment, tlmt the trial 
in this court being de ?~oao,  the grand jury ought to have 
passed upon the case before snbtnitting it  to the petit jury. 
Motion overrnled. Jcldgment and appeal by the defendant. 

Guthrie, for appellant. 
Attorney Ganeral Bargrove, for the State. 

READE, J. The first point made by the defendant is that 
the Justice of the Peace had no jurisdiction 'L to hear, try and 
determine the cuiise," because the complaint was not made by 
the " party injured by the oEer~se.'~ 

I t  is true that the statute does require, >IS one of the requi- 
eites to give a Jnetice of the Peace jurisdiction that the "party 
injured 9' shal! complain. And when there is a party injured 
hc must complain, else the Justice has no jurisdiction. Ba t  
how is ib i n  a case which has all the requisites to give the JUS- 
tice jurisdiction except that the injured party does not corn- 
plain, and that requisite is wanting because there ie no injured 
party except in the sense that everybody, the puldic, is 
injured? I n  s i~ch case it  wor~ld Eeern that any person ought 
to be allowed to complain ; for in a general sense he is a party 
injured. As  in this case the offense charged is, keeping an nn- 
lawful fence, which is an offense against the public, and of 
<' evil example," althongh no person may suffer any particular 
or private injury. This view is sustained by what is said in 
State v. P e r r y  & Briggs, 71 K. C. R. 522. 

11. The second point is that after the canse was taken to the 
Srrperior Court by the defendant's appeal from the jttdgment 
of the Justice of the Peace, he could not be pnt on trial in the 
Superior Conrt, unless "on indictment found by the graltd 
r y .  This objection is founded upo:~ Battle's Revisal, chap. 
33, sec. 62, "No person shall be arrested on a presentment of 
the grand jury ; or pnt on trial before any conrt but on indict- 
ment found by the grand jury." And upon chap. 33, sec. 124, 
" I n  a11 cases of appeal (from a judgment of the Justice of the 
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Peace,) the trial shall be anew, without prejudice from the 
,?' rormer proceedings." 

A n d  the defendant ixisista that as he  could not be tried i n  
the  Snperior Conrt  i : ~  a c ~ s e  originally there, except npnn  in- 
dictment found ; and as l-ic was to be tried " anew " upon the  
~ppeal ,  without p r~~ jx ( ! i e s  from the ~srocecdings bcf'ttre tlie 
J u a t i x ;  it follou-s t l i ~ t  Iic cot~lcl not be tried i n  t he  Superior 
Court upon the appeal, nnlew a bill had been sent to the gmnd 
jfirp a n d  found to be true. This was a mew point 2nd \TAB 

forcibly pnt bp t!~e def~rrc1,~:itas con:~sel ; bnt still we tI;j:~l; tlic 
position cannot be ~naintaiited. 

I t  is not the statute alone thnt gives the Justice of the Peace 
jurisdiction and depri5.m thc defendant of 3 constitati:maS 
right of trial by j u r j  ; h u t  i t  is the Coiistitution itself whicli 
gives the jnrisdictio~~. Con. Ar t .  4, s. 33. Aqd the  ~:: i tutc 
aforesaid which g i b 3 9  t he  :.igllt of :1pp3F all(? -2 tri?! " anc:r. " 
jn  the Superio:' Goci-t does rioi I m a n  t h t  the  compldinl; n n d  
the warrant and t!le arrest prc l i~r~inory  to his trial hefore tho 
Justice shall all go for nothing, ttud iv the Snperior Cucrt 
there mnst be a new cornp!:ii~~ t and a new arreet 2nd rs n e r  
trial ; but only that  the L. t t k 6  " shall be " anew." 

Tllerc is no error. 

PER CCWIAN. Jndglceiit nf f i rmd,  

WILLIAM P. .JOIIRPON r. JOSEPH DUCICWOR'L'fT. 

'i'he judgment of the  S:rpeiio~ Court, upon the facts reFed ?+on to ra< 

tnin n mction ~ulcler S C ~ O ~  1C3, C'. C. P. to eet nsicle a judgment, r s  

to the truth of such f,\ct>, is fiwl, Tile judgment, as to thck SUE- 
ciencg in law, is subject to review. 

(Grici  v. ~ r e r ? ~ o ~ 7 .  65 N. C. Itep. cited ncd appro~ed.) 
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The  inaterial hcts  of the case are fnlly set forth in the 
opinion of the  Court. 

On the trial below, the plaintiff bad jndgment, from which 
the defendant appealed. 

Z. E. Ca~fer ,  for appellant.. 
J. I$. Nerrimon, eoutra. 

SETTLE, J. This was a motion by the defendant to set aside 
n judgment, nnder the l33d section of the Code of Civil Pro-  
oednre, which authorizes the Jndge " at any time within one 
gear, after notice thereof, to relieve a party from an,y jndg- 
ment, & c ,  taken against him, through his mistake, inadver- 
teilce, snrprise, or cxcumble negligence, c%c. R i s  Honor has 
found the facta relied upon by the defendant to constitute his 
excnse, and this Conrt has said irl Griel v. Vernon. 65 N. ( 2 .  
Eep., $6, that his deeisivn on this point is final. But  he hag 
also declared that tlie facts found by him do not in law consti- 
tute a suficient excuse. This is a qnestiori of law and his 
ruli!lg upon i t  may be reviewed. What are the material 
h c t s ?  The  defendant being sued at Spring Term, 1674, of 
Henderson Superior Conrt, applied to an attorney of said 
Oourt to draw his answer, but tlie attornej~ so applied to being 
sick, procnred his law psrtuer, who resides within a few miles 
of the connty seat of Henderson, to draw and file defendant's 
answer, which was verified by the defendant, but [lot signed 
by the counsel. 

A t  the trial term, the original counsel of' the defendant, who 
had been in the habit of regularly attending said Conrt, was 
not present, and no readon was given fur his absence, but his 
pttrtner, wlio filed the answer an2 who also was a regular at- 
tendant of said Court, was at home sick and therebg prevented 
fro111 attendillg Conrt. His l lonor was informed that the 
answer was in the handwriting of said counsel and that he was 
a t  home sick, and desired that tlie case might be left over. 
The defendant was ignorant of the sickness and absence of his 
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counsel and was himself absent for the first three days of the 
term, in consequence of the failure of an agent of a railroad to 
furnish transportation for some cattle, as he had stipulated to do, 
But  having returned withoat farther loss of time than was oc- 
casioned by the mismanagement of the road, he finds that his 
case has been tried in the absence of his conneel, and irnrne- 
diately employs new counsel and gives notice of his interided 
motion to set aside the judgment which has been taken against 
him. These fincts, as remarked by Ilis ccunsel, make a stronger 
case for the defendant than the facts do in Gr id  v. Verfion, 
supra, where the Conrt sa,ys " in this casc the party retained 
an attorney to enter a plea for him; that the attorney should 
fail to perfmm a.1 agreen~ent to do stlch arr act as that, we think 
limy fairly be considered s surprise on the client, and that the  
omission of the cIient to exariiiue tlle records in order to ascer- 
tain that it had been done, was an excusable neglect." But  
the counsel for the plaintiff' contended under the  authority of 
XcCyulZoch v. Boa&, 68 NN. C. Rep., 267, that the dcfendan t 
was not entitled to the relief sought, because the 133d section 
of the Code of Civil Procedure refers to judgments rendered 
at a preceding term, and does not relate to what took place a t  
the trial term. I n  that casc the defendant's counsel moved a t  
the trial term to  vacate the judgrneut because his Honor had 
charged the jury, that the defendant, who was a witness fur 
himself, had testified to a certain state of facts, when the wit- 
ness alleged that he had testified or intended to testify to a 
different state of facts. The Court say that section 133 has no 
application to onch a case, and we now re-aErm that decision. 
But his Honor who delivered that opinion adde an expression 
which was not called for by the case, and hence is of no bind- 
ing authority. I f  a judgment may be set aside "a t  any time 
within one year after notice thereof" for any of tho causes 
specified in the 133d section of the Code, what inconvenience 
can arise from hearing and deciding the motion to set aside a t  
the term in which the judgment is rendered 1 The reason 
assigned is, that no judgment is rendered until all the ques- 
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STATE on the relation of WHITFORD and wife v. FOY. 

tio1.s raised at  the term have been decided. R L I ~  this reason is 
not satisfactory ; on the contrary, if a j ndgmen t may be set 
aside at any time within one year after notice thereof, a fortiori, 
i t  may be done a t  once. 

W e  have noticed this poirlt at length because it was pressed 
upon the argument, but in point of f"~ct i t  does not appear 
from the record that the motion was heard and determined 
during the term at ~ h i c h  the judgment was rendered; on the 
contrary, the case made for the Supreme Court states that the 
motion to set aside was " I~eard betore liid IIonor at Chambers. 
on the Fall circuit, 1874." I t  is true the notice of the rnotion 
was given in open Court, but it does not appear from the case 
nladrfor this Court, that it was ever heard and determined in 
Henderson c o u ~ t y .  A ~ i d  notwithstandirg his Honor remarked 
in open Conrt, that the defendant's attorney could make the 
motion before Jndge HENRY, as he did uut wish to be bothered 
with the case any laore, still it does appear that he snbmitted 
to be bothered with it somewhere on the circuit, at Chambers, 
and treated it as a motion made under the 133d section of tlie 
Code, but denied the relief because he did not think the facts 
constituted a legal excuse, in which rnling we do not concur. 

J u d g n ~ e n t  reversed and case 

PEB CUEIAM. Judg~ncnt  reversed. 

STATE on the relation of JOHN N. WHITFORD and wife u. WIL- 
LIAM POT. 

&-here, upon appeal, an imperfect account was brought up to this Court, 
and the judgment of the Court below modified: It was held, that 
this Court has authority to refer such account to its clerk, to be re- 
fornled so as to correspond with its judgment in such appeal. 

CIVIL ACTION, on  a guardian bond, tried a t  the Fall Term, 
1874, of the duperior Court of CEATEN county, before his 
ZConor, Judge Seymour. 
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STATE on the relation of WHITFORD and w fe v. FOY. 

This suit originally cornrnenced at Spring Term: 1866, and 
was before this Conrt at J:muarY Term,  1871, (See 6 5  N. C. 
Rcp., 265.) on exceptions, b.v plaintiff'$ and by the defendant, 
to the report of the Clcrk of the Conrt below, to whom i t  had 
been referred to state an acconnt of the d~fcndaut's gnardian- 
ship. 

On the last trial in the  Superior Co nrt, the plain tiffs off'ered 
the jndgment ~ w ~ d e r e d  in the Snpren-ne Court, at the said 
January Term, 1871, as evidence to the jury. To this the de 
feri2ant objected, on the following grotlnds: 

1. Recartse if the paper o&red was asked to be regarded as 
a judgment, it codd not be so regarded, as i t  was not compe- 
tent for the Snprernc Conrt to render a jcdgrrtent for any sum 
whatever npon an appeal from an interlocutory order or jndg- 
ment of the Superior Court; and especially as no jnclgnient 
for any snm had been rendered in the Superior Court. 

2. That if said pqper was offered as a report on an account 
taken in the cause, it was not snch, as it did not profess to be 
snch, or to be required by any rcfhrenue ; but was a statement 
by the Court that their Clerk had made a report tu thern of 
eertain facts, w h i ~ h  report was affirmed. 

3. That there was no authority in the Guprenlc Conrt to re- 
fer the taking an acconnt in an action at law, to their Clerk ; 
and that arlg f k t s  reported by him, or aeconnt stated, was not 
evidence on which the Snperior Couri could act, and was not 
evidence at all to tbat Conrt. 

4. That the Snperior Court conld not receive as evidence 
any account or report thercon. except made bp its owl1 rtferee, 
or the statement by consent of parties. 

5 .  That said paper, whether regarded as a report or a jndg- 
ment, was incomplete, as It a w ~ r n e s  that tliere arc notes i 1 1  

the hands of the defenditnt, exceeding the arrlonnt wliicll the 
defendant is allowed by said order to pay as onsh i n  part satis- 
faction of the amount stated to be dne. 

These objections were overrded by the Conrt, and the d e  
fendant excepted. 
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T h e  defendant then offered tu sliow, tliat there were in ihc 
aggregate the sum of $23,000 in bonds, which not being die- 
posed of in said order or judgment or report, that he W ~ F  e!i- 
tit 'ed to show tliat f ' a~ t  ill the cause; and fa~irt1ler, tha t  all of 
the  notes in the  hnnds of the defer~dant were taltcn in gooc] 
h i t h  by him as guardian, for t l ~ e  excli~sire h n e t i t  of liis ~va rds ;  
and that  all of said notes w4-m good when taken,  id tlint ail 
had been lost by tlie events of' the l ~ t e  war. ~vi thout  laches or 
fanlt on the p ~ r t  of tlie defendant. The dcferitfarit fnrtlle:' 
offered to show: that h e  had tendered 311 of said nolcs to tho 
plaintiffs as their propert., arid which t l ie j  were buund to re- 
ceive, but  tliey liild rcftiscd tu so receive t!le ~ a t n e ;  and tile 
d e f e n d ~ n t  then insisterl, that lie was not i:ideLted to the plain- 
tiff's, had committed no hrwch of his g i ~ t i r d i ~ ~ n  Iwilcl, hiit 
tha t  lie hnd i n  all tl1irtg9 fnitfiflilly pe1fi)riilcd tho cor~ditiotls 
thereof. 

T l ~ i a  evi(l1:nce was oljjectod to and r r~led  out by the C'oort, 
whereopon rhc defentlnnt excepted. 

Tile jury rc t i~rned c verdict for the  1,laintiff. Mutjori tpy 
d e f ' e ~ ~ d a ~ i t  for a new trinl ; ~ r ~ v t i o n  ~ c e r r n l e d .  J n d g n ~ e r ~ t  an(! 
appeal by de fe r ld~~ l t .  

PEARBOX, C ) .  J. T h e  qnestion is :  Action on guardian bcnd; 
pieas gerieral issue, cu~~d i t iuns  performed, sward and eatishc- 
tion ; reference to stale the accolint ; exc.cptior:s to the rcport, 
the Court  sustnins sonie of the esccptions and overrt:les others, 
appeal to tlio Supreme Court, 1 ~ y  both parties. I n  the Sn- 
prcrne Conrt, some of' the  exreptions are sostained and others 
overruled, and thereup:,n the Snlwerne Conrt refers the ac- 
cunnt to  the  Clerk to  bz reformed ; report tiled ; exceptions 
overruled, report modified by consent, and confirmed arid 
ordered to be certified to tlie Cuurt below. Did  t h e  Supreme 
Court h a r e  power to rcf'er the account, in order to have i t  re- 
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formed an2 confirmed, or was i t  the  province of the  Supreme 
Ctjnrt, lnerely to pass upon the  exceptions and order its de- 
clarations of opinion, in respect to the excepiions filed in  the 
Court below, to be cwtified 1 

I n  the  Superivr Court the rereption of the account, as re- 
f a m e d  and confirmed, was objected to on the ground, that the 
Supreme Court  acted dtm vires in having the account re- 
fur~ned,  and n~nk ing  the order confirming the  report, nr~d so 
the record of the  Buprerne Court certified by the Clerk, and 
offered in evidence upon the question of damages, ought to be 
treated a_s a nullity. 

A jury is not R competent tribunal to takcan account. F o r  
this reawn, in activns on the bonds of guardians, the Court is 
autl~orized to refer the m ~ t t e r  of' account to a comnlieeior~er 
"who shall state an accor~nl, under the same rules and regula- 
tiolis, as are  provided f i ~ r  stating accounts in conrts of equity, 
and his: report, when confirmed by the Court, .&all be cunclu- 
sivo of the  arnonnt of the plair~tifl's demand. Eev.  Code, 
chap. 31, sec 114. 

I n  this case, exceptions were filed to the report of the com- 
tuis&ir!ncr, both on the  part of the pliiintiff' and of the  deferr- 
dant : his Honor  in the Court below, sustained some of the  
esceptivns and overruled others ; : nd 30th parties being die- 
hatisfied with his rnling, he ra l lo~~ed them to appeal, and the  
report of the  cornrnissio~ler was not refurnled according to l ~ i s  
rulings, and there was no confirmation of tlre report, so the 
a w o u t ~ t  when it left t l ~ t  Court, was in an unfinished state. 

T h e  exceplions and the rulings of his I lonor,  in regard' 
thereto, after fill! arg~imerrt and consideration by this Court, 
were, as to some, sustained, and as to the others overruled, and 
R reference was made to the clerk here, to reform the  account ; 
and upon the coming i n  of h i d  report, after certain modifica- 
t io l~s  by tile cc~nsent of the attorneye of the parties, tlle report 
was confirmed and it was ordered that the opinion of this Court, 
together with the accouut as reformed and confirmed, should 
be certified to the  Court below. I t  was neceseary to l ~ a v e  tile 
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account reformed, in order to make i t  conform to the ruling of 
this Court. This conld be tnore readily done under the super- 
vifiion of this Court, where the exceptions had been finally 
disposed of, than i t  could be in theCourt below, upon a certifi- 
care of the ruling of this Court, in respect to the exceptions, 
aud in purscance cf the rn13s and regnltttinns provided for 
stating accorlnts in courts of equity. The report was reformed 
and confirlned here, instead of being refvrn~ed and confirmed 
in the Court below, according to the directioris of the Court 
liere, ct.rtiiicd to the Co~i r t  below. 

Snch has 'been the mode ui procedure d~bring my experience 
in regard to the conktruction of the statute allowing a reference 
in actions on guardian bonds; to state the account aE a rnle of 
damages. 

T h e  appesl from the mli? g of the Judge  ~ ~ Z U W ,  was not 
treated as an appeal f'r,,rn the iriterlocutory judgment, sentence 
or decree nt law or in equity of the Superior Conrt, but under 
the rules and regalations pn)videtl for stating occocnts in 
conrts uf equity, was adopted as a mode of coaling to a final 
settletnerlt of complicated accounts; otherwise the appeal must 
have been disnlissed, because thcre had been no interlocutory 
judgment, sentence or decree, at  law or in eqnity. 

No  anthority or precedent was leferred to in  support of the 
position contended for, in regard to the statutes regulating ap- 
peals, so, long nssgc and t l x  reuson of tho thing turn the 
scales. 

Assuming that, according to the strict construction of the 
several statutes is rcgsrd to appeale, in spitq of the precedents 
and long usages, there was irregularity in having the accbunt 
reformed, then, instead of giving instrnctions by whic!~ i t  
should be reformed in the Cunrt below, the more orderly mode 
of proceeding was by a petition to re-hear in this Court;  the 
order directing the clerk to rcfhrtn the account, especially as 
the  reference to reform the report n~acle in this Court was 
pending, and the counsel for both parties had col~currcd, and 
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take11 part ill the  procecclings to have the  account reformed i n  
this Cuur', for many te!m . 

T h e  counsel for the dtfer:Jar~t takes the position that he  liad 
a right to make the ohjmtiiun in the Court below, and dis- 
claims all intelltion of disrespect or want of subordination. R e  
certainly !lad :t right to l r d i e  tile objection to the admis~i l i l i ty  
of tile evidenceill the Cowt  beiuw, and wc nevsr fi)r a morrrent 
entcrtiiined the idea that ar1.y disrespect or i r l s ~ ~ ~ ~ o ~ . c ~ i t ~ a t i o n  Was 
intended ; on the  coil trary, n-e are satisfied t11at his client is 
about to be snbj,jccted to B 11eavi.y loss, ~ ~ v i r i g ,  i n  a great measure, 
to the rcsalts ot  the war, and we account fix this last cfYort on 
the  principle, '.a drowning rn,m w;il caicll a t  a straw." 

There  is uo grouncl o : ~  which to arrest the  judgment; i t  is 
for the  pe11;ill.y of the bo:~d to bc diochargrd 1)y payment of 
the  damages. A n y  error i t 1  tl19 e ~ l u i ~ l c i t i o ~ ~  uf  interest liere is 
not ground for arresting t112 j t tdgmer~t.  

N o  error. 

I'm C t i ~ 1 . 4 ~ .  Judgment  affirmed. 

STATE on thc relation of dOIIN N. WHITFOIiD 2nd wife v. WIL- 
LIAH FOY . 

(Same Syllabus as in thc next prcccding case.) 

The facts of this c x e  are the  a lne  aa tllose of 1 5 2  preceding. 
The d2fer1dant appmleil from tlie same rulings a p i n s t  11im and 
tlie decisiun of this Cditrt is tile sarne, the  CHI^ JUSTICE 
referring to his opinion irk thst  case a;; his opi:iioi~ in  this. 



STATE on tlie relation of JOHN K. WHITFORD, Aclm'r. de bmis 
nojz of FRAKCIS T. TJTILLIA31SON c .  STILLTAN FOIT, 

(For By1l:~Lus see the prccediilg caw, page 247.) 

STATE t-. W. A ,  and GEORGE WRhT'. 

A drdggist, who in good faith and with due cnl~tion, sells as a medicini, 
by the direction of u prxtising physician, s p i r i t ~ ~ o u ~  l;quors in 8 

quantity less than e quart, is not indictable t!lerefor. 

INDIC~MENT, f u r  retailing ~p i r i t t ?ouu  liclnors w i t h o n t  5 license, 
t~ icd tit the Pali Ttrrn,  1 S;i-l., of CLE.~TELASD Superior Courf, 
before his  Honol., ibl'lencli, J. 

The  facte, as f'oat~d by the j n l y ,  bef,,tc v;l!c!m the caee was 
tried in the  Ccrurt below. are f'ollr et:ltsd in the opinion dcliv- 
erecl by Justice SETI'LE. 

His IIorlor being of opinion from the fact3 fdt~ncl,  that  the 
defcndanta l i d  c o w ~ i t t e d  no i~ldictable offence, gave jitdg- 
rnent nccordinglg ; f ru rn  which judgtnerlt uf zqi , i t tal ,  the  
8olicitor for the State appealed. 
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SETTLE, J. T h e  clefendants being indicted for r e t a~ l ing  
spirituons liquors, without a license eo to do, the  j u r y  ren- 
dered the  following speci:zl verdict: " T h e  deferidants were 
drugyists and partners in the  town of Shelby, and kept medi- 
cines for sale, bnt had no license to retail spirituor~s liquors. 
I n  the ~nonttb of July,  1872, Dr .  0. P. Gardner, a practising 
physician in the  town of Shelby, prescribed the  use of a half 
pint of French brandy for Mrs. Dnrham, the wife of the wit- 
ness, II i l l  Durham. and directed the witness to go to the  defend- 
ants for it. Tha t  Dr. Gardner also went to the  defendants 
and directed tllern to let  the witness have the said brandy for 
his wife as medicine. T h e  witness then went to the  defend- 
ants and purchased the half pint of French brandy, and Iris 
wife used it as medicine. That Frencl: brandy is a spiritrious 
liqnor ; that i t  is also an essential medicine, frequently pre- 
scribed by physicians, and often i~ded, and that in this case i t  
was bought in good faith as a tnedic~ne, and was used as such. 

The letter of the law has bee11 broken, but has the spirit of 
the  law been violated B The  question here presented has been 
xnnch discu;sed, but it has uot received the  same jlldicinl Jeter-  
mination in all the States in which i t  has arisen. I n  this con- 
flict of antlloritg mc shall re!n.:nlhr that ths  retson of' the  law 
is the life uf the Isw, a d  when one stops the other should 
a l ~ o  stop. 

What was the  evil sought to be remedied br  onr statnte! 
Evidently the ?buntre ute uf spirituous liquors, keeping in view 
at  the same t ime the revenues of the Stwtc. Tlic special ver- 
dict is very mitrute in its details, and makes as strong a case 
for the  defendailts as perhaps will ever find its way into Court 
again. A physician prescribes the brandy as a medicine for a 
sick lady, and directs her husband to get  i t  from the defendants, 
who are druggists. It may be that la pure article of braudg, 
such as t l ~ e  phyeieian was ~ i l l i r ~ g  to administer as a ~nedicine, 
was not to be obtained elsewl~ere than at  the defendants' drug- 
store. The doctor himself goes to the  defendants and directs 
them to let t he  witness have the brandy as a medicine for his 
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wife. A n d  the further faet is found, which perhaps might 
have been assnnied wit hont the  finding, that F~*encll brandy ia 
an essential medicine, frequently prescribed by phgsicians and 
often nsed ; and the f ~ r t h e r  and very important fact is estab- 
lished, that iu this case i t  mas l)onght in good faith 2s a medi- 
cine, and was used a t  such. After this verdict we cannot 
doubt that the defendante acted in good fXth and with d n e  
cantion, in the sale which is alleged to be a violation of law. 

I n  fkvor of defendants, critninwl statutes are both contracted 
and expanded. 1 Bishop, pw.  861. Now'  unless this sale 
comes within the mischief which the  statnte was intended to 
suppress, the defendants are not gui l ty ;  for it is a principle of 
the common law, that no one shall sufYer criniinally for an act 
in which his mind does not concnr. The  familiar instance 
given by Blackstone illustrates onr case better than I can do by 
argument. T h e  13olognian law enacted " that whosoever 
drew blood in the street, should bs punishod witii the  n t ~ n o s t  
severity." A person fell down in the street witii a fit, and 8 

snrgeon opened a vein and drew blood in the street. H e r e  
was a clear violittior1 of the letter of the law, and yet from that  
day to this, i t  has never been considered a violation of the  
spirit of the law. Perhaps  i t  will give 11s a clearer view of 
the  case if we pnt the  druggist out of the question, and sup- 
pose that  the  physician himself, in the exercise of his prufes. 
s i o n ~ l  skill a1.d jadgrneut, had furnislled the liquor in good 
faith as a medicine. Can i t  he pretended that  he  mould be 
any more guilty of a violation of' our statute, than the surgeon 
was gnilty of a violation of the Bolognian law ? W e  think not. 

B u t  we would not have i t  rlr~derstood that physicians arid 
druggists a re  to be protected in an abu:e of the privilege. 
They are not only prohibited from selling liquor i n  the ordi- 
nary course of business, but also from administering it as a 
medicine unless it be done in good faith, and after the exercise 
of dne caution as to its nezess i t~  as a medicine. T h e  sale of 
liquor without (1 license, in quantities less than a quart, is 
pr&na; facie nnlawful, and i t  is incumbent upon one who does 
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so  ell, to show tllnt i t  was done under circumstnnces which 
render i t  lawfr~!. I n  this case me th ink  such circnmstances 
i l ~ ~ r e  t!ecii i;11 );i.ri, :tnd we coilcur in  the j i ~ d g m e ~ ~ t  of his ROIIOP, 
:lint t!le defcnddnts a x  n:lt g~:i!tj. 

C i i - r ~  ACTI:N, tried by Albsri'ao~~, J., a ;jury being waived, at 
the August Term, 1974, ~ ~ P E R Q L T I M A L ~ ~  S ~ ~ p e r i o r  Court. 

1 1 1  liis cornplaint, the plaintiff dleges tha t  d ~ u i n g  the year 
1ST3, eert:iin parties cnltivutecl n crop of cor11 and c ~ ~ t t o r .  upon 
the far111 of the defendant, 8s his te:la,:~:s i:pon the twms fol- 
lowing, to.wit : One I ~ l t '  of tLc  crops raisccl was to belong to 
e:iid tenants zn6  the other. half to defendtint; that the terlants 
raieecl diirir:g the year 2 ,7 (~0  poi:nds of l in t  cotton, one h d f  of 
u-!lic!i was their property. 

P1:iintifr' fnr t l~cr  n!leg:d, th:tt in the spring and silmii3er of 
said yeala t:lc Mid lel:ii:lle p:ircilaseii of liiin gciuds lo the amount 
of' $26 each, fur u:i!ii:h t!ie-j gave ii!eir uo:i;s and scoured the 
snmc by making to the p!aintifi. t l~e i r  soveml chattel mortgages 
acc!.!!,di;ig to  t11c stwti~:, and i n  ~nbs tnnce  RF f ; l ! l r ) ~ ~ ~ :  

" I, G. II., of' the coonry of, Bc., arn indebted to Geo. W. 
I I i t dg l i~~ ,  ( t i l e  p!ai*;iiZ?:':) i t i  t it2 c.c:il ~ : f  $23 for which he  holds 
illy note, &c., n l l d  t ; .~  scc8i.c :he psgtuelit of the same, I do 
hereby convey unto t h e  said Geo. \V. Hndgir~s  all my interest 
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in my growing crop of cotton and corn on the farm of C. W. 
Wood, (the defendant,) of same c,i:nty. &c., but on this special 
trust : that if I fail to pay said debt and interest on or before 
1st day of November, 1873, then I:e may sell said interest at 
public auction for cash," &c. Which chattel mortgages were 
dnly registeld.  That the said tenallts tailed to pay their sev- 
eta1 notes, nor have they ever paid tliem or any part thereof; 
that tlie cvhole of tlie crops so raised by said tenants were 
gathered and hoosed by them nnder the directiou of the de- 
fendant, and was by him ginned and b a l d  in bulk. without 
separation of the shares of said tenants from his own, and that 
plaintiff had been i!~forwed, that he, the defendent, waR about 
to ship the sdxe  10 market as !)is owl1 and in his own name, 
when in consequence of snch information, he, the plaintiff, 
anad@ derusnd in ~vriririg upon det 'enda~~t for paid tenants' sev- 
eral shares of said crop, at the mine time eslling his attention 
to hi3 lien, and forbidding h i m  to ship, &c. ; that notwithstand- 
ing this notice, the defendant did  hip mid crop, sell the same 
nncl apply the proceeds to his OIVR use. 

Wherenpon the plaintiff denrands jnclgrrient, Be. 
I n  his answer, the defencl'tnt dleged, and it was not denied, 

that his contract with the tenants named in the complaint of 
the  plaintiff, was in writirlg and signed by all the parties inter- 
ested therein ; and which agreemerlt, or the parts thereof ma- 
terial and bearing upon the points decided in this Court, are 
snbstantialiy as follows : 

This agreement made, &c., between C. W. Wood, of the 
one part and (the said tenants, colored,) of the second part, 
WITNESSETR, That  the parties of the second part, agree to work 
for the said Wood on his farm during the year 1873, or so much 
thereof as may be necessary to cultivate well, 50 acres of land. 
They bind themselves to be prompt, &c. ; they also agree to 
cultivate (d f n r t h ~ r  quantity) in corn. In  paymcut of said ser- 
vices faithfully rendered, the said Wood agrees to furnish them 
land, teams and farming implements, necessary feed for teams 
and q ~ ~ a r t e s s  to Iive in, with a garden, and give them one half 

17 
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of all the cotton, corn and fodder that is grown upon said land 
during the year 1873. Tile said parties of the second part 
agree to cnlti-iate well the said land, to clean out and trim the 
ditches and to, repair the fences ; failing in this, the said Wood 
reserves the right to hire other labor to do it, which shall be 
paid for out of their portion of crop. 

I t  is agreed that the said Wood sliall have control of the 
whole crop until all accounts between the contracting parties 
are adjusted ; the crop to be delivered in his barn and the cot- 
ton ginned and divided as they may agree, either cotton in the 
seed, or ginned and shipped together and the proceeds divided ; 
it is also agreed that the parties are to do their rateable part 
of taking care of the teams, &c.,and that the cnltivation of the 
crop is to be directed by eaid W o o d .  The said Wood agrees 
to furnish provisione to the parties of the second part at  fair 
nlarket prices, also to fr7rnish seed corn," kc.  

Defendant flirther states in his answer, that in pursuance of 
that agreement the crop of cotton was gathered and ginned, 
and sold by him, and the proceeds placed to the credit of the 
parties of the second part, upon their several accounts with him 
for the provisions furnished to them by him dnring the said 
year of 1873, in  accordauce with the terms of said agreement ; 
and that after so crediting their accounts with all the proceeds 
dne and coming to them, they still re~nair~ed in his debt in the 
sum of $29, or thereabouts. 

The replication to the answer admits the mitten contract, 
but ii~sigts that the parties therein allnded to did by that in- 
strument, each acquire such an interest in the crops cultivated 
t y  them, as was Icgal!y assignable, That said contract wae 
executed between the parties thereto, before any crop war 
planted, and the attempt to convey the tenants'interest therein 
to the defendant was void, for the reason that no crop was in 
es8e at the time the contract was signed. That the convej7ance 
of said interests in the crops to secure advances made or to bo 
made, was also void, the same not stating particularly the sum 
to be advanced: nor having been registered as required by the 
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statute. That the mortgages rnade to the plaintiff were exe- 
cutcd by the tenants and registered subsequently to the time 
of planting the crops and when the same was up and growing ; 
and that said rnortpages did legally convey all the interests of 
the tenants to the plain tiff. 

His Eonor, upon a consideration of the pleadings, being of 
opinion with the defendant, gave judgment accordingly, where- 
npon the plaintiff appealed. 

No counsel in this court for appellant. 
Smith & Stl.ong, col~tra. 

RODMAN, J. I t  clearly appears from the written contract 
betwecn the defendant, and Ferebee and the other so-called 
tenants, that in fact they had no e~ta tes  in the land or in the 
crop to be raised on it, and no interests except those arising out' 
of the executory contract of the defendant to pay them one half 
of the crop, or of its value, as wages, subject to the deductions 
stated in the contract. They were not tenants but merely 
croppers. They had interests which they could and did assign 
to the plaintift; but the value of those interests could be ascer- 
tained only after deducting the lawful charges of the defendant; 
and it  seems that after this deduction nothing is left. 

The contract between the so-called tenants and the defeudant 
was not a mortgage or in the nature of one, and it  required no 
registration. The title, poasession and control of the land and 
crop continued by it  in the defendant, although the other parties 
(Ferebee and others,) had by statute a lien for such wages as 
might become payable to them according to its terms, and 
these have been paid, so that nothing is due to the plaintiff. 

PER CUEIAM. Jndgment below affirmed. 



Pefore a plaintiff can recover, in an action for an allcgccl brcnch of 
contract, lie must s l ~ o w  either that he 113s complied with tile contract, 
or has been re1icw.i from complying by t h e  conduct of the dcfeniluif. 

An agency to rccrive ce~tnin articles of personal property, js no evi- 
dcilce of an agency to dispense with the delivery of such nrticlw. 

T h i s  was n orvrr. A c r r o s ,  for t h e  recovery of $200, c!orli. 
anenced in tlic Cor;rt of a Jns t ice  of' t h e  Peace ,  and  carried by 

I appeal  tv  t h e  enpcr ior  c o u r t  of Enc;~coa!u~, and  tl*ied b e f o ~ o  
Xoore ,  J, :?t tlic J n l j  Term, 1874. P:' tlint Court.  

O n  t h c  ti'iitl l!i:!(i\~, the pl,ii~~!ifY tesiiiied tha t  o ~ ~ e  Bran t ly  
l i ~ !  p~~:-cl:s::cd P. o.s:c:l~n snw.r:~ill i'f t l ! ~  dt.firic!nl~t, and  that  he, 
1?1 , :~n t l j ,  ~>:?.d(? ii eontt3:\ct with l ~ i m ,  (Eo>et t ,  tlie pl;?ii~tijT) for 
t h c  l i a u l i ~ ! ~  cif'2i~:l.Oi:i) fwt c,f r i~i i ixi . ,  ;it .!i) c c r ~ t s  per  I!nr~diecl-- 
131xn;1~, wlio \\.As ii!sc*ivel~t, tclii!:g 11irn tiitit !!I(: i1ei'ent:liir:t was 
to p:lj t h e  rriolrcj f i . 1 ~  :lie l i f i ~ ~ l i ~ l g .  r17ii.jt v i t r i cs i  \vent  to  dc-  
f 'ernda~~t f~i ld  !old i i i ~ n  of !he  b;!rgeiri, anti  :i:ked if he  wonld 
13" the wi incs~!  tPic I n o n e j  if t.l:e 1i:rriling K;>F dune  ; that  af'ti.1. 
sonic t n i k  ahotit  t11e p r i ~ c - t h e  ( I t i f e ~ i d ~ ~ ~ t  sdjii!g t i l ~ t  it  was 
too rnnc!l, 30 cents  W R S  good pay, 11e ~ g r r c d  to I J ~ S  slcwrd- 
ing t o  I 3 r i ~ n t l ~ ' a  contrnct,  if w i t ~ t c s s  wo~ i ld  g ive  h im,  Brasweil, 
n o  fur ther  t ron l~ le .  T h a t  lie, the  plaintif?'? then hanlecl one 
day,  a n d  t h e n  snb-let his contract  t o  one  Vanliook for  30 cents 
p e r  hnndrcd ,  o r  $600. Ylaintiff frirthcr stated, tha t  i n  this 
corttract h e  was to  fiimi811 p n ) v e ~ d e r  fbr  his, Vanhook's  osen ; 
t h a t  h e  saw Gran t ly  about  Vanhook ,  and  t h a t  Bran t ly  agreed 
t h a t  if V a n h o o k  WXE relniss in hanl ing t h e  logs, t o  give plain- 
tiff notice. T h a t  short ly  after this, n i t n c s s  h e a r d  frotn Van-  
hook, t h a t  he mas n e w l y  ou t  of  p rovender  for  his  oxen ; tha t  
h e  went  t o  t h e  mill and  Vanllook was a b s e n t ;  t h a t  h e  left $15 
w i t h  o n e  Legge t t  for V a n h o o k  ; arid that  he,  t h e  plaintiff, 
heard  n o t h i n g  more from t h e  matter  unt i l  sonletirne thereafter  
a t  a p reach ing  on a S ~ i n d a y ,  when  he  asked V a n h o o k  how he 
mas getting on ? when V a n h o o k  told h i m  tha t  he, t h e  wituess 
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(and plaintiiI',) out of it,  and that lie \r zs working under a 
new contract with Drabwell. That no olle p v e  him notice of 
Tanhook's p n r p o ~ e  tu stop work, or uf rlie new cvntract with 
I3raswei1, tlie dtfendatlt, until V a n l i ~ o k  tvltl ililn of' i t  as above 
said. 

I:r~swcll, the dtfcndaat, tcsrificd that Ile sold tho mill to 
Brantly and kit chef^, irresponsible parties, and was to reperve 
the  title to the same, until they paid 140,000 fcet of lumber ; 
that he was to have riot; ing to do u i t h  r~ lnn ing  the mill, tior 
furnishing loge, nor was Branfly anrllorized to m ~ k o  any con- 
tract f t r  him. That  Bujett, tile plwilititF, wrnc to l t i n~  and told 
hinl that he  made a contract with Brantly to deliver 20U,000 
feet of 11lrnl)cr at  the tnill fi)r 40 cents pcr lirlndred ; that  lie, 
tile defend:illt said tt> hiin, b ' l ve l l  luck to Brantly for your 
pay ;" that I3ojett atlsnered, that E t a n t ' j   aid that he, tho 
witness was to pay ;  that he t l ~ e n  told Boyett, that h e  was 
willing to pay 30 celite, niiich was as ui11c11 2s the wctrk was 
worth, and tiiat lie, Bogett, must look to Brw~~t ly  for the other 
10 cents. This  h y e t t  declined, and the vitness then mid to 
him, " Well, if yon will put 200,t)OOf'eet of lulnberon t l ~ c  mill 
and give me no further tronble, I will pay Jon $800, wheu the 
lumber is on the yard. 

I t  was also in evidence, that Vaohook worked several yoke 
of oxen and a l ~ r p i :  nntnber of hands, fiufficient to supply the 
1rd1 ; that Leggett re tcr l~ed to Bo je t t  the $15 left with him 
for Vanhook, stating to him, Boyett, that Vanhook said h e  
could not get  along will] this small amount ; that this return of 
the  money was after Vanhook told Doyett at church, that  h e  
was out of it. That  Eoyett also said to Leggett, when this 
money was refunded, tliat he was going to stop hauling. It 
likcwise appeared, that Vai1110ok arid one ISearne, who, in the  
n:eantiuie had P L I I C ~ I ~ : ' L C ~  t i l l  interest in the niill, went to the  
defendmt,  Cra~wel l ,  nl:r, at  the inr-fance of I-Ietlrne, ernployed 
V ~ n h o o k  a t  30 ctuit8 t r I ~ n ~ ~ d r t c l ,  or $600-Bearne telling 
B ln~wel l  at tlie titi!e. t h n t  I h , j ~ t t  vould not furnib11 Vanhook 
the menufi to cawy on t  hi,. t-ub-contract. 



262 I N  T H E  SUPRENE COUIZT. 

I t  was also stated, that before Boyett gave the  tnoneg to 
Leggett, one Heartle told Boyett, that V ~ ~ n l ~ o o l i  said he  mnst 
have more provender or 11e worild have to stop. 

H i s  Honor,  amongst other instructions, charged the j n r j ,  
that i t  was a question for them, upon the foregoing evidecce, 
whether Brantlg was Braswell's agent to receive the 1nml)er ; 
that  if h e  mas, then h e  had the right as receiving agent, to 
arrange about the manner. of delivery ; a11d if he agreed to 
give Boyett notice, and Braswell made a new contract with 
Vanhook, before Ooyett was p u t  in def i r~l t  by notice, the plain- 
tiff mould be entitled to recover. 

T h e  jury returned a verdict for the plaintiff', Jlotion for a 
new trial ;  motion overrciled. Judgnient and npl~eal by the 
defendant. 

J o h n  L. Bridgem, JP., fur appellant. 

T h e  defendari t exvepts : 
I. That the Court erred in snbrnitting the question, whether 

Erantly was Ernswell's agent, there being no uvitfer~ce of sucll 
agency. TITittkolnrsX.y & r t intels  v. Wasson, 71 3. C., 451 ; 
Xtatc v. Vimon.:63:N. C., 335 ; Cd1, v. Fogleinu~z, 1 Ire., 440 ; 
Sf(& v. fievels, Busb. 200 ; iS ' i~ i to~  v. iVoora, 2 J o n e ~ ,  820 ; 
8 m i t h  V. I ib~ t ,  71 N. C., 54 ; Bond v. Ilale, 8 Jones, 15 ; 3 
IIa\vlis, 5. 

2. 111 admit t i l~g the declaratiorls of Braritly ~s testified to by 
l h y e t t ,  there being no evidence tending to establish an agency 
betwceu Eraswell and Brnatly. IlrilZiams v. IViXinms, 283, 
29-1. 6 Ire.  

3. I n  that the C o u ~ t  charged, that if Crantly W A S  rtraswell's 
agent, he, Rrantly, as receiving agent, ltftd the right to arrange 
aburit the manner of the delivery; and if he agreed to give 
Boyett notice, and Braswell made a new cor1tra:t with Van-  
hook before Boyett w:ts put i l l  defiult by notice, plaintifi' was 
entitled to recover. DuZa v. Cowles, 4 Jones, 521 : Jones v. 
.E~Lso?L, 2 Ire., 337. 
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P e r r y ,  contra, insisted : 
T h e  only exception of defendant is, that thore was no evi- 

dence of Brantly's authority to bind the defendant by his 
agreement to notify plaintiff of Vanhook's defitult. 

If there was any evidence of such authority, it was proper 
for the j w y  to consider it. Blnekledge v. Clarke, 2 Ire., 394 ; 
Fel ls  v. Clenzenf, 3 Jones, 168 ; State v. AElelz, 3 Jones, 257. 

2. The testimony of both plaintiff and defendant furnishes 
evidence, which his Honor properly left to the jury, of such 
an thority. 

a. Plaintiff says that Eraswell <' promised to pay according to 
Brantly's contract." 

6.  According to the testimony of both, the defendant failed to 
make any stipulation as to the delivery of the lumber. 

c. Defendant testified he was to have nothing to do with furn- 
ishing tho lumber. All this was proper to be considered by the 
jury, and juetitied the inference tliat all the details of the ar- 
rangement were to be nnder the eontrol 4 Brantly. 

d. According to the original agreement between plaintiff and 
Brantly, the forrner was by implication entitled to be notified 
by Brantly of any dissatiefwtion the latter might have on rre- 
eount of his want of promptness in  the delivery of ,the lumber. 
S o  that the subsequent agreement in regard to Vanhook's re- 
missness did not vary the contract, which the defendant had 
expressly ratified. 

e. The  fact that Braswell retained the title to the mill, and was 
to receive pay fur i t  in  lumber, was proper to be considered by 
the jury as evidence, in connaction with other circwnstances. 

READE, J. The plaintiff cannot r m v m  for an alleged 
breach of contract on the part of the defendmt, withont show- 
ing that he, the plaintiff, had complied with his part of the 
eontract ; or without ~ h o w i n g  that he had been relieved fiom 
complying by the conduct of the defendant. Here, then, is 
oo pretense that the pIaintiff had complied, and the only gues- 
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tion is, whether Ire !lad Ixcn rc!:~veJ sou :  cc,~.ilplji;~g lliy the  
cond~ict  of the d ~ f w d ~ ~ r l t .  

,, l h e  plaintiff says that one Crmt ly ,  to w l ~ o m  thc delcendaut 
had sold llis s i tw  mill, atld \ i l : g )  W ~ I J  t~ deft-.ndant fbr i t  in 
lurriber, prcmiced the plaintiif that if Va~lI~o<, l i ,  who  w~is  the 
plairitiff's agent to delircr timber irr co:~~plizrrce wit11 plni~itiE's 
contract with the dc fenda~ t ,  should bc " remiss " ill delivering 
the  timber lrc, Era!~tly, wo1~1d ~rotiqy tlthe plaintiff cif it, so that 
t he  plairrtifl' nl igl~t  l~inrke'if clclivor i t ;  aud iilat E t m t J y  never 
gave l l i~u  ally sl~cll  notice. 

It is clcir. that no th i l~g  w11ic;i i::.antly ssid or  did can affect 
the detencl:rrrt, nniess he was the dcfer!dant7s agent, to ciiy o r  
do  tl~ttt thing. And  Itwe tircre is rru cu idmce  that ~11~:trltly 
was a~~tlthorimd to s'1y or do  a,~y:l!ii~g to ~ e l i e v c  :l:e plai~itifl' 
f;om his under tahiiig to  dc~lix cr 208,000 fcct o f  tir?li,tr or caw 
logs, at the nli!l. The pl,ii:ltiff says, titht$t tile fact that grdritly 
was it] pussc,-&oz! of the S8\T 1ui1l and was to receive A I I ~  SAW 

the  logs, is some evidetice from which the jury ~irigiit illfer 
t h t  IZ~xntly will the ageut of the clcikr~da~:t. Grunt that to 
be so, yet, fur what purpose was he the defendant's :igent 2 
Agcnt  to rcceive the tinrber. 

And then, his Honor charged the jury, that  if Erantly mas 
the  def'endaut's a p l t  to rclceive the  timber, then hc was his 
agent to wake the  prornisc to notify the  plaintiff of the remiss- 
lless of V:~nderlluoX-, the pl~t.intiE's agelit; and that a breach 
of that prornisc I?y Hiautly rclie ,ed the pIiiintiE from his con- 
tract with the  defendant t o  d:?liver the tinibor, and authorized 
the  plaintiff' to recover. of the  defendant, jnst as if he  had de 
livered it. 

T h e  proposition car;r.ot be maintained, t h a t  an  agency to 
receive is evideilcc of an agency to d i y ~ e n s e  ith the  ddivery. 
R ~ ' n c e ,  there is no direct e.~idzni.r; of a u j  ageilcy at a11 ; and 
the  phiotiii. ot11j ii~sists t!~nt the fact t1:at Clr,nt!y wrs in 110s- 
W W ~ C ) I I  of 1 1 1 ~  rr~ill when tlie l~g. ;  were I o  be d d i r  wed, Is w m e  
e l  iclence of his agcrlcy to receive. Grant t l t , t t  to Lbe so. 'B'l~eith 
if the plait~tifi' had shovin that he Lad cayricd the  logs and  



JANUARY TERM, 1875. 265 

offered to deliver them, and the agent wnn!cl not recelvf. them, 
he might with tbrce, 11avc: insibted thal he l i d  cornplied with 
his contract to deliver. 

T h e  plaintifl' sceks to give merits to Iris c s c  by the consid- 
eration that if 11c had had livtic~e of the defhnlt of hih agent, 
Val11 ook, he  tvo111d have coml~lietl with the contract by 
delivering the  loge hirnself: B r ~ t  he fails up 3rl the merits ; for 
a l ihongi~ Brant l j  did nut not i i j  him, j e t  Vanl~ook did ; and 
that  was better. The  plaintiff &iiletl to fnrr~ish Vanhook a i t h  
food fox his oxen, as Ire !lad agreed to do, and therefore Van- 
hook could not haul the logs, and ~:otificd the plailltitl'that h e  

w;is out of it." 
O n r  conclusion is t l ~ a t  his Honor ought to have c h r g e d  the 

jury t l ~ t  tllaic was 110 evidence that t!ic p!aii~tifl'had cotnpiied 
tvith his put vf the contract, or been reliered frow c o l ~ p l j i n g ,  
and theretore tilo gl:iir~ii# was n u t  et~ti t led to lecover. 

There  is error. 

S. T. SPEER assignee of W. W. LONG and W. J. DICKER805 2.. 
U. J. COW1 ES. 

Where a defendant agrees to deliver certain goods, with a proviso, that 
the agreement shall be void, in  either of two events; such condition 
is a subsequent one and on the trial. it was incum1)ent on the cle- 
tendant to show, that at least one of the  events, wl~ich was to avoid 
the agreement, had wcurrecl. 

CIVIL ACTIOH, i n  the  nature of Bssuntpsi t ,  on a written con- 
tract, commenced i n  1863, and tried by his Honor,  J u d g e  
Tl'ilson. at the  Fall Term, 1874, of Tanicw S n p e ~ i o r  G~urt,. 

TIE p!airltif& originally dcclal ccl in  Asscmps i t ,  for danlages 
arising from an alleged breach of' the following written contract : 
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" ~1Zenzn~rmdz~mz of a trade between J. cSs C). J. Coules of 
the  first p v t ,  mid W. J. Dicl:don 2nd IV. W. L O I I ~  of' the 
second part, zuitrzesseth, 

That  the persuns of :he firat p r t  cngnge to and sell to them 
of the second pa t, four hu i~dr  cd dry hides, of the qnalitp dc- 
r toa~itat td biltcller'a hides, iii Ciiarleston, less one tliorlsar~d 
pi)unds s(~Itl to another p r t y ,  balmce suppvswl to ~ r e i g h  from 
seven tliot~s.il~d ( T O O H )  ti, eight t!iouia~ld ( W O O )  ponndb, 011 tile 
f i ~ ! l o ~ ~ i i i g  telms, to wit : 

Tile parties of the first par t  agree oc  their part to deliver 
the  llidcs above describetl withi11 CO d, :~e ,  acd ; IS  coolt :is the  
nat:lre uf tlie mse will aIlu,r, at Frcelx:icl's Dcpvt, 011 the  A. 
T. & 0. It. I<., at one dullar sac! ter! wrrk per pound, atid snch 
further sutn as nil1 covt3r cwrtagc, trcigi~t ,   kc., esptrrises i~rci- 
dent  to trat~sportntion fro111 Cli:ii!o,iton, S. C:., R I I ~  tLey hereby 
ncknowletlge the receil)t oi' LJur th )~l-~ir;d d~,l!ar- tunards their 
advance 1113 irwnt. 'I'llep of the scc,)iid part p:.otr~iw tu rec'eivo 
said hides tzt tile time ntid pincc rcciteil, a i ~ d  to pny t'ur t i l ~ n  in 
Confederate ln(,~,ey 0 1 1  tlclivery, fir,.t receiving tile atno~itlt ad- 
v a ~ ~ c e d  for. ? I!c \rcig!~til- to 11:: 2iscert:ti~ctl I,y weighing the 
b'iles at  t!.c du1, ~ r t ,  a i A e  a t  a did!. It is e s p r e d y  u:lder- 
stood tirnt i f  !I? aiiy acciJent or want of iritcgritj on the part 
of those f'tiri~i.;lii~g t11c 1 : i h  to the p t r ty  of the tirst part, 
tliey p l ~ ~ , n i d  :I(,: ~<.ac!i tile poi:it : tbo~ c tiesigriatetl 1;Jr delircry, 
the  oiid ixwtie, of tlie firit 1 ) ~ r t  :LW t o  IIC e x v ! 1 ~ r ~ t t ~ ~ l ,  slid they 
of tlld s e x n d  p.u-t a re  only to expcct arid reccivc ;rtcil 21s may 
get  t l i ~ o ~ ~ g i i ,  ; H I ~  claim 110 damage. This is in view of the ex- 
~ o s e d  situ  tio on of Cliwrleston. I f  the hille,i delircrzd do  not 
mnonrit to tlic lll(Jne~ advnr;cccl, the L,tI,~nce of' the f'i~rid; are  to 
be refatidc~l promptly. 

(S'petl) J. & C .  J. COtPLES,  
W.  J U I C I ~ S O S ,  
W. W. LOXG, 

per DiC'!<>,~ll." 
Witness : P. C. HALL. 
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T h e  defendante pleaded the  general issiie, and that  the  con- 
tract was illegal. There  was much evidonm offered on the  
trial below, to establish the allegations of the plaintiffs,, as well 
as to snpport  the pleas of the defendants, which, not being 
pertinent to the  points decided in tliis Conrt, need riot be 
stated. 

Upon the qnestion of illegal consideration, many instructions 
were asked by the defendant, ail of which, the case stated, 
were siibstnritially given as reqnested, except the following: 

" If tlie plaintiffs cor~tracted for the  hides, withoutany illegal 
intent  a t  the  tiine, yet if they afterwards n8ed them ia filli~lg 
the  contract to f'urnish leather to the Confederate Governnient, 
then the  ( :ontrxt  sued on would 1)e illegwl," his Honor declined 
to give, and t h e  defendant excepted. The  defendant asked his 
E o n o r  to construe thc alleged written contract, and to instruct 
the jury,  that t11c meaning of the contract is that the defeu- 
dants undertook to furnisli thc four hundred dry  hides of the 
quality deno~ninatcd butchers hides, in Charleston, after first 
supplyi r~g one thousand pounds to nriother party, if '  the parties 
i n  Cllarleston who htid agreed to f i~rnish the hides to defkndant 
complied with their contract, a r ~ d  furr i id~ed the hides to defen- 
dant, but  that if from any want of integrity, or if from arly 
accident the  parties in C l w l e s t o ~ ~ ,  fro111 whom defendant had  
coutr'wted for hides of thc  ql~ali ty described, failed to deliver the 
Iiides, the defendant would be exonerated and the plaintiff' 
would not be elltitled to any damages ; but the Court declined 
to  so instrnct the jnry,  but told the jury  that as the  contract 
was in writing, it was for the Conrt tu cu:lstrrlc it, aud lie in- 
structed the jury, that  if the defendant by reasut~al)le ef-turt, 
could not procure bntchers liides in Charleston, within the 
t ime given him in tho contract to deliver them, or if t!ie dcfen- 
defendaat, ou accoont of' tllc de~nnnds-of  the  Govcrurnent, 
then existing, on the rttilroads, could not procure trnnspurta- 
tion by railroad from Charleston to Freeland's Depot on the 
A. T. & 0. Railroad, then tliat in either of these events, tlie 
defendants by the  terms of the coritract wonld not b:! liable to 
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Graves, for appella uts. 
~l . fcC'o~kle  azd Bailey, c )ri  tr.1. 
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be that tlie defendant did all tliat he was req~lircd to do. Bnt 
we cannot revise the  verdict. 

We do not agree witll the learned conveel for the defendant, 
that  this was R sale of goods " t o  arrive." I n  cases of the claw 
of those lie cited to us, tlie goods are snpposed to  have been 
previously shipped by a particn19r vessel, and their arrival a t  .4 

t he  place of delivery rnsy fdil, either by remon that theg were 
not chipped as eupposcd, or that they were lost on the  royngc. 
I n  snch cnses, 119 duty in respect to their arrival car1 be i n i -  
posed on the vendor who can do nothing to sscnre it,  itnd the 
arrival is strictly n condition precedent. I n  the present case 
the  defendnnt ngrees to deliver the goods, ~ i t h  a proviso that 
the  agreement hlial! be void in cither of two erents. T h e  con- 
dition is s subseqi~ent one, and  it  w ~ ~ s  iiicnlnbcr~t on  the defen- 
dant  to show that orle of the  events whicll was to avoid the 
agreement, had occnsred. It' he I i ~ d  in t rodnc~d  evidence that 
h e  had contracte3 with p'ersons i i ~  Charleston for hides, aud 
that  upon denland they had fnilcd without f,an?t on his part, to 
deliver them, that would have beer, a defence. It does not ap- 
pear that the J u d g e  was reqneated tu charge to that efrwt. 
T h e  charge which the Jndge  gave was in itself utlexceptioria- 
hle, a i ~ d  if he  omitted to give mly in~trnct ions  wl~ich he mi,v!lt 
properly have given, i t  does not appear tlint Ile was requested 
to give them. I t  is well established tliat the  omission of the  
Judge  under such circnnistances, is not error. 

PER CURIAM. Jndgrnent aflirmed. 
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PENDER v. GRIFFIN, BRO. & Co. 

D. PEXDER v, GRIFFIN, BRO. & CO 

A judgment taken against A, B and C, no service of su1ninons having 
been ~nacle upon A is as to A erroneous. 

CIT IL ACTION, tried before Watts,  J., at Spring Term, 1873, 
IIALIFAX Sup~riov (jonrt. 

The facts necessary to an nnderetanding of the case as decided 
i n  this Court are sufficiently set oot in the opior~ion of the 
Conrt. 

From the judgment of the Cowt  below against the defen- 
dants, they appealed to this Court. 

Qrzibh & Strong and CiarE & Mullen, for appellants. 

IYuyzwod, Busbee & Busbee and Bw'dgers, contra. 

EODMAN, J. 011 30th September, 1872, the plaintiff issaed 
a snmulons to the she~iff of Halifax county, against W. 11. 
Griffin, Samuel H. Griffin and A .  Capallart, partners under 
the nanle of Griffin Brothers 6z Co , alleging that said firtn had 
mnde a note wllicli had duly come to tlieplaintiif and dernand- 
ing payment thereof, k c .  This snnlmons wz,s returued de- 
fendants not to be fonnd in my connty." 

A t  Fall Term 1872, the plaintiff filed his complaiut, a copy 
of which and of the snrnlnons was forwarded by mail to the two 
Messr~.  Griffin at New York. 

On 30th Scytember, 1872, the plaintiff applied to the Clerk 
of the Superior Cnnrt of Halifax for a n  attachment against 
certain property of the defendants npon an affidavit in which 
I:e stated : 

1. Tlmt defendants were indebted to h i ~ n ,  $c. 
2. That the two defendants, Grifin,  were non-residentsIof 

this State, and resided in New york. Nothing is said of Cape- 
hart. 
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3. That defendants own an interest in a certain piece of land 
in Halifax conveyed by one Eppes to W. H. Grifin. 

Upon this the Clerk of Halifax Superior Conrt issued an nt- 
tachn~ent on 31st September, 1872, which on 2d October, 1872, 
the she1 iff levied on the right of G r i e n  & Brothcra in the land 
mentioned. 

On 30th September, 1812, the plaintiff' npon an afidavit of 
the non-residence of tho defendarits Griffin, procnred an order 
fur making them parties by pobiication, wllicl~ was accordingly 
made. 

On 12th November, 1872, a notice from the sheriff of Halifax 
was served on Clark & Mullen and on W. N. H. Smith, de- 
scribed as attorniea for Griftin Brothern, to the effect that he 
had 1evic.d on a debt due by Eppes to Griffin Bro.,& Co. for a 
certain sum, &c., collxterally secured by a deed in trust upon 
the land above mentioned, " which debt you have fur collection 
in the case of W. II. Brickell, guardian, H. D. Ponton and 
wife, and others, against Griffin Bro. & Go., now pending, &c.," 
and requiring the said attornies to f'nrnish him with a certifi- 
cate, k c .  

At Spring Term, 1873, Griffin Brother3 & Co., by their at- 
torneys, answered tho complairlt. At least the record before 
us s a p  they did. Eut the answer ~ e t  forth is merely the 
answer of the above named attorneys to the notice served on 
them. I t  does not appear that the Griflins ever appeared to 
the sutnmons or answered the complaint. T e  consider the 
ststemer~t in the record to that e&ct as a clerical error, but in 
the view we take of ihe case it is not material. The answer of 
the attorneys need not now be set forth. Upon hearing it, 
however, the Judge discharged them, from which judgment 
the pleintifl appealed to this Court. 

A t  the same term, (Spring Term, 1873,) the Judge appa- 
rently enpposing that the defendants had appeared and 
answered the complaint, which so far as appcars to ns from 
the record before us, they never did, gave judgment against 
all the defendants, including Capehart,fi,r the debt demanded 
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(See S.;llnbus in the preceding case.) 

Tliiz w:ls a n  ap~jea l  hy the p!aintiff from a n  order (if the  
Q h u r t  Irell~v;, ~rr.~tle i n  the psecectling c ~ c ,  which ordw a7.d the 
fact:, ri-l,iti:i,r thereto are f ,~ l ly  staled therein. 
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JOHNSON v. RAY et al. 

H. & R. B. JOEINSON i.. a. D. RAP and others. 

What are the boundaries of a tract of land, is a question of law. But, 
if the Judge below leaves such question to the jury, and they find the 
law as his Honor ought to !ave held, no advantage can be taken c f  
his Honor's charge. 

CIVIL ACTION, in the nature of Ejectment, tried before 
Watts, J., at Fall Terrn, 1874, MODOWELL Superior Court. 

The action was brought to recover a tract of land, in the 
connty of I-ancoy, and removed npon the afidavit of the plain- 
tiffs to the connty of McDowell. 

Both the plaintiff~i and thc defendants claimed the Eoclcs i,t 
puo under deedo of conveyance from James and Robert Love, 
who werc thc owners of the land before the date of either 
conveyance. The deed to the plaintiffs, it mas admitted, cor- 
wed the locus in puo, bnt was of a later date that1 the deed 
under which the defendant5 claimed, and which they insisted 
also covered the same tract or a portion thereof. 

The exec~ition and validity of the deeds of both plaintiffa 
aud defendants were not denied, and the question arieing on 
the trial, was that of boundary. 

The plaintiffa excepted to the charge of his Honor, which 
was substantially, as follows : 

The jury must first find the top of the Hurricane or Black 
Mountain Ridge, mliich is the ridge called for ; and if tho jury 
thought that the parties meant the ridge marked as "Black 
Mountain Ridge," was the "Hurricane or Black Mountaiu 
Ridge," in the deed, and if they believed that a due Eaet 
couree was not intended from the point B on the plot, they 
ghould run the line from said point to the nearest point of the 
said "Black Mountain Ridge," admitted to be a t  the point, 
designated in the pleadings, D. 

The  following issues were submitted to the jury, and were 
dl found in favor of the defendants. 

(I.) Are the plaintiffs the owners in fee simple, a tenants 
18 
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in  common, of the land described in the complaint, and a re  
they entitled to the possession thereof? 

(2.) Were the defendants, or either of them, wrongfully in 
p~ssession of said land or any portion of the same, at the com- 
mencement of this action 1 

(3.) What amount of damages are the plaintiffs entitled to ? 
Upon this verdict there was judgment against the plain- 

ti&, who appealed, assigning as error, the charge of hie Honor. 

Folk & Armfield, for appellants. 
iY. A. Carter, contra. 

PEARSON, C. J. There is no error in the charge of whicll 
the plainti% have a right to complain. 

T h e  jury having found the fact that *' C D " is “the ridge'' 
called for, the question of boundary is too plait1 to admit uf  
discassion. 

What are the boundaries of n tract of land is a quea t io~~  of 
law, and his Honor ought to have instructed the jury, that as 
the deed frotn A to B calla for a due eust course, the fact that 
a corner is made at  13, and another call is made, substituting 
the word " eastwardly " instead of " east," to.wit : tllen along 
the ridge (an eastwardly conrse) to the top of the ridge, a 
d,ue enst conrse was excluded, unless a natural object called 
fur, c u d d  riot be reached without following a due east conrse. 
This instruction would have been against the position taken 
for the plaintiffs, and the verdict which finds the law as his 
Honor ought to have held, puts the matter right. His Honor 
might also have charged, that the general description " so as  
to exclude the headwaters uf Borlin's creek," tnade it neces- 
sary to follow the ridge. This the j w y  have done, and the  
plaintiffs have no right to complain of the omission. 

N o  error. 

PER CGRIAM. Jndgmen t afiirmed. 
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A. W. SIIAFFER a. DAVID A. JEKICINS, Public Treasurer. 

The money in the Public Treasury is within the exclusive control of the 
General Assembly; and no Court of this State has authority to  con-  
pel the Public Treasurer to pay an admitted debt of the State, against 
an express and positive prohibition of the Oeliernl Assembly 011 thc 
Trenqrlrrr to pay such clel)t. 

PETITION for a MANIIAMUS, heard before Tourgee, J., at  
January (Special) Tcrrn, 1874, of WAKE Snperior Court. 

T h e  petition was for a peremptory ma?~damus,  to be directed 
to the defendant, as Treasnrer, coni~nanding Ilirn to pay the 
nmount of certain  warrant^ to tlie pliri~lt;!:'. 

II is IIooor g ive  jadgment for the plnintifJ; a r ~ d  tl~ercnpoti 
the defendant appealed. 

All the f a t s  necessary to :HI 11:ldcrstilnclir of tlie p o i ~ ~ t ?  
raked and decided, are stated in the opinion of the Conrt. 

Attorney General I / n t y ~ o r r  nnd Smith cC Stmng, for nl)- 
pollant. 

P70zol~, contrit. 

Itonaras, J. Cg nn Act ratified 11th &tcli, 1869, (Acts 01' 
186s-'69, chap. 72.) it was cuwted, that there shonld bc laid 
out and estnblished a turnpike road through the lands of fhc 
Educational Fnnd, from the head of North River, in Carteret 
county, to tho head of AJa~ns '  creek, i n  Craven county. That 
ihc Superintendent of Pnbl icworks shoald appoint a surveyor 
2nd commissioners to locate the road, and upon their report, 
should let out the constrnction of tlie road, and appoint a srr- 
perintendent of the work. Tho Act appropriated $5,000 for 
the constrnction of tlie road, to be paid by the Public Trcas- 
urer, on the warrant of the Governor, and directed tho Gov- 
ernor to issne his warrant for the payment of the contractors, 
from time to time, whenever the Superintendent of Public 
Works and the agent for construction, shonld certify to  
him, that any one or more sections had been com- 
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pleted and received. It does not appeRr that any work 
whatever was done upon the road, or that the Snper- 
intendent of Public Works and the agent for construc- 
tion ever so certified to the Governor, though i t  may be as- 
sumed that they did. On the 1st Jlrne, 1870, the Governor 
drew a warrant on the Public Treasurer, in fhror of Abraham 
Congleton, for $710, purporting to be drawn nnder thc  Act 
aforesaid. On 21st Jnne,  1S70, he drew a si~nilar wm-rant in 
f'avor of W. A. Moore, for $70.5, a r ~ d  on the 6th July,  1870! 
another in favor of Congleton for $1,075. These warrants 
were conntcrsigned in the name of the  Altditor by his clerk. 
and were shortly after their dates presented to tlie Public Treas- 
urer, who refitsed to pay them then, on the ground that he had 
at that timc no money in the treasnry applicable to the claims. 
He fnrther said, that he  expected in some short time, to hare  
money which he miglit so apply, and he wonld tlien pay them. 

Afterwards, the warrants were assigned for valne to the 
plaintiff by Congleto:~ and Moorc. The  plaintiff scveral times 
applied to the Treasurer for payment, which was not tl~ade. 
On the 13th December, 1871, the General Assenibly by a reso- 
tion (Acts 1571-'72, p. 390,) directed :he Treasurer not to pay 
these or any similar warrants. After this, he absolately rcfwxi 
to do so, and this action was brought asking fur a mandccmcu 
to compel him to pay them. 

I n  determining this case, we cannot give any weight to the 
protnises to pay, whicli it is said were made by the Treasurer. 
E o w  far he  may be bound as an individual by such promises, 
is not pertinent to the qcestion before 11s. The  Treasurer is a 
public officer, who has no power cver the moneys of thc State, 
except such as is given to him by sorne Act of Assembly, and 
no promise of his binds tho State. Admitting, for the sake of 
argument, that this Court would have jurisdiction to compel 
him to pay a debt of the State which he was required by law 
to pay, we think me hare  no right to require him to pay a clairri 
which the General Assembly (as we must suppose, for a suffi- 
cient reason,) has expressly directed him not to pay. This ot' 
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course is adtuitted by the plaintiff to be true in general. Iu 
answer to it, however, i t  is said for him : 

1. That the claim of the plaintiff arises out of a contract with 
his sosignors, which the State could not repudiate, and that the 
Resolution of December, 1871, is therefore void and the Act 
1868-'69 etili retains its f'ull original force. 

2. That tho warrant of Governor Holden is conclusive proof 
that Cor~gleton and Moore were contractors to construct the 
road, and tliat they did actually perf'orm their contracts, so as 
to entitle themselves to payment. 

3. That the payment of tlie warreut was a mere ministerial 
duty on the Treasurer, which the proper Conrt should enforce. 

I t  is proper to obwrve somewhat on each of these proposi- 
tions. 

As to the ,first and second, which may well be considered 
together. I t  is conceded that the provisior. in the Constitution 
of theun i ted  States, that no Stitto shall pass any law to impair 
the obligation of co~~tracts .  applies as well to a contract to 
which the State id a party, as to one between individuals. But  
i t  must also be conceded, we think, that no Court has jurisdic- 
tion to enforce the perf'orn~ar~ce of an executory contract against 
a State. 

Ba t  we do not untlerst,and tlmt the U e n e r ~ l  Assembly has 
nndertaken to repudiate any contract mliich it may have made 
with Conglcton and Moore for the constructiun of this road. 
It must be open to a State, as i t  is to an individual, to deny 
that any contract was made, and also to dcny that the contract 
llas been perforn~ed on the part of the other party, so as to 
give him a rightful claim against the State. On the trial of 
this case in the Court below, the defendant offered evidence tu 
prove, that in fact no part  of tlie road had been constructed, 
aud that consequently the warrant of the  Governor must have 
been obtairied by fraud and false representations. I t  is open 
to an individual, and i t  must be equally open to the State, to 
ahow that an acknowledgement of indebtedness, has been pro- 
cured by f h u d  and imposition on him, or on his agent,if theac- 
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knowledgement was made by an agent;  and also to sllow a 
fraudulent combination between the claimant and the agent. 
His  Honor, the Jndge below, refused to receive any evidence 
of the  frandulent character of tlie claim, considering tho mar- 
rant of the Governor as a conclusive acknowledgelnent of in- 
debtedness on tho part of the State. W e  concur with his 
Honor in considering the evidence immaterial in this particular 
action, not however for the reason wliicli appears to hare  gov. 
erned him, but for the reason (which will be presently discuss- 
ed,) that no Court of this State has jurisdiction to take money 
out of the treasury of the State, to pay even an admitted debt 
of the State, against an express and poeitive prollibition of the 
General Assembly on the Treasurer to pay such debt. I n  an 
action by the plaintiflagninst the State, (which tho Constitu- 
tion allows,) we conceive that this evidencc would be pertinent 
and admiesible. 

Before leaving this part of the subject, it is proper tu say, 
that we have not noticed the fact that the warrant in question 
w e  countersigned by the Auditor, because we conceive that 
ench counter-signature did not add to the force arld effect of the 
ivarrant. For  the same reason it is nnneccssary to consider 
~vhcthcr  the Auditor is a jndicial officer, and whetller h i s  
powers can be exercised by deputy. 

W e  come then to, the t h i r d y r o ~ o s i t i o ~ t  of the yZai?~tl$. In  
snpport of this, he  relies on the cases of Cotton v. &'dl&, 7 
Jones 545, arld Bailey v. CccZdweZl, 68 N. C. 472. In the first 
of these cases, this Court did apparently order a mandanzzcs to 
the  Governor and Pnblic Trewaurer, commanding tlleul to pay 
a claim against tlie State which thc General A~scmbly  had 
substantially declared illegal. ' j In  the casc of Jfnzimn, Adjtt- 
fnnt Gene~aZ T. Swith, Govemoi~, 7 Rhode Island ll. 192, (in 
1865,) in which the Court considered its power to issne a 
iimztinnzus to the Governor to perform a statutory duty, it 
says : I n  North Carolina, C70tto~~ V. EZZis, the Court decided 
i n  favor of the jurisdiction, and for any thing that appears, 
issued the writ, being the o111y instance which we find reported 
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i n  which the  writ may have issued against a Governor, except 
where lie consented to tlie jurisdiction, for tlie sake of gett ing 
t h e  opinion of the  Court upon the merits of the  relation." 

T h e  learned Court perhaps overlooked the  concluding part, 
of the  opinion in cot to^ V. Elli~, from which i t  appears that 
t he  Governor did in that case consent to the  jurisdiction, in  
order to obtain thc opinion of' the Court on the  merits of the  
rdation.  Saoll wc know was the case aleo i n  Ba i l ey  v. CUM- 
toell. These cases tlicrclf'ore are not authorities in fhvor of the 
j iirisdictioll of a Conrt to issue a n~andamus in invitum against 
a Governor.  A n d  whenever that question sliall be presented 
t h e  learned opinion of the Snprerne Conrt of Rhode Island, 
idverse to such s jnrisdiction, will deserve respectful attention. 
These observations on these cases, 81-e made only to s11ow that 
they are not anthorities bearing on the question before us. 

Assn~n ing  that  a Court  of the State has jurisdiction to en- 
fbrce by the  writ of ma~zdamus the pcrf'ormanze by the  Public 
Treasnrer, of a tninisterial duty i t ~ p o s e d  on him by statute, yet 
these case a r e  not atlthorities, that such Court iring ellforce a 
payment of money forbidden by a statute, upon the  gronnd 
that  tlie statnte forbidding payment is nnconstitatioual. 

Cases may perhaps be found to the effect, that  n Court mny 
exercise such a jnrisdiction. And  we will not nndertalre t o  
say that  there  lriay not be cases in which i t  I U R Y  properly do 
so. Eut this is not or:e of those cizsee. T h e  resolution of' 
December, 1571, did not itnpxir the obligation of any contract. 
I t  denied the  indebtednees of the  State under the  contract, if 
there was one, and left that question to the  Court  having juris- 
diction of snch qnestions nnder the Constitution, in which the 
merits of t h e  claim may be incloired into. W e  cannot doubt 
tha t  if the plaintiff' shall establish tlie justice of' his debt beforc 
t h e  constitntional tribnnal, the  General Assembly will accept 
the  decision, :i~id provide f i r  its payment. 

I iowever this i m y  be, the lnoriey in  the Treasury is within 
t h e  e x c l ~ ~ s i v e  control of'tlie General Asscnibly. K O  Court  can 
undertake to administer it. T o  do so would produce confil- 
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sion, and the res~ilt might be to have the 8tate without t h e  
means of paying the officers of the government, which would 
t l ~ u s  fall to pieces. 

There are cases no doubt, in which a Court has undertaken 
to enforce the obligations of a State, and has more or less 
directly, put its hand upon t l ~ e  money i n  the Statc Treasury. 
IVoooodrvf v. Trapnall, 10 How. 190. 

Hnt we conceive that those cases go no fartl~er than t h i ~ .  If 
the Legislature by way of contract, has specificnlly appro- 
priated a certain fond, to a certain debt, or to a certain indi- 
vidual, or class of individnals, and the Statc Treasurer having 
that fund in his hands, refuses to apply it according to the law, 
h e  may be colnpelled to do so by judicial process. 

If ally case goes farther than this, we conceive that i t  can- 
not be supported on principal, and that it oversteps the jus t  
line of demarcation between the legislative and judicial powcre. 

PICK CURIAM. Judgment below reversed, and judginent 
-that defendant go wi thont  day. 
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others. 

-4 father made advaucements to  four of liis children, to  the value of 
(1,200 each; to four others he advanced nothing, Those to whom 
he had made advancements were also his sureties, and he was other- 
wise indebted to them. To pay his debts, and save his ~ureties from 
loss, he conveyed all his property in  trust; the sureties, his creditor 
.children, a t  the same time covenanting with the others, that in case 
the property was insufficient to pay the debts of the father, and alse 
t o  make those who had received nothing, equal to  themselves, that 
they would apportion the advancements they had received, ao as t o  
make all the children of their father equal: It was held, that the 
proper construction of this covenant was, that if the father, on the 
close of the trust, should owe the creditor children more than the 
amount of their respective advancements, they should pny back 
nothing; but if he owed them less than their advancements, the dif- 
ference (being the truc debt due to the father) was to  be so appor- 
tioned as t o  make all equal. 

(The case of Ifhton v. IV?zite7~z11.st, 68 N. C. Rep. 816, cited and ap- 
proved.) 

CIVIL ACTION, tried before Xmr, ,I., at IW Term, 1874, 
ALAMANCE S~iperior Court. 

On the 22nd of Jane, 1860, tho def'endants executed thefol- 
lowing bond to-wit : 

Know all men by these presents, that we Daniel C. Harden, 
Peter R. IIardon, John W. Harden and William Mebane, do  
each, severally and separately acknowledge ourselves indebted 
to John Harden, in the just and frill snrn of oile thoumnd dol- 
lars, to the payn~cnt  whcreof wc do cach bind onr~elves, our 
respective heirs, cxecntors and administrators, severally by 
theee predants. Sealed with our seals and dated this 22nd day 
of Jnne ,  1860. 

The condition of the abovu obljgatiua is such that whereas 
the  said John Iitltl~ 1ieretoti)re at divers tirues atld in divers 
waymadvanced certain of his c l~i ldrel~,  to-wit : tho said Daniel 
C. Peter  R, uud John IFr., his sons to the a~noclnt of twelve 
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liurrdrrd dulliirs t ~ h ,  in the  wc~y of r o d  estate conveyed to  
theln, and his daughtcl. Peppy, the  wife of the  snid William 
Nebane,  to the arilount of eight Iinndred dollars, in tho way of 
n negro girl, a ~ ~ d  whereas the  said J o h n  bath other c lddreo,  
to-wit:  Geo. 11. Harden,  Bettie, wife of Williarn Dewey, 
Adclirrc, wife ,st' ,John Dewey, and Maria, wife of Robwt  A. 
Xoell, to whoi i~  11u has given nothing, and he is now doubtfnl 
whctiler he  will I)c able to advance the  €aid other children s t  
dl, or  it' a t  all to an amount of twelve hundred dollars each, 
and wl~ereas tlie snid J o h n  hath become largely indebted snd 
tlio above named c~bligors, a r e  his mreties f'or large ~ n m S  of 
money, and 11e I)eing desirons to Rave them harmless from any  
and all loss, by renson of their liabilities on iris ncconnt, hath 
agreed and dot11 11crci)y agree to, arld with the said obligors, to 
csecnte  n deed in trust corivegir~g all his estate both real and 
personal npor~ trnst and with the  intent  to secnre the  payment 
of all his just debts, and more pnrticnlarly of all such debts, 
as they the  said obligors may be bound for as his sureties, and 
t l ~ r y  on their part being desirous that frill and perfect equality 
shnll prevail amongst all the childre11 of the  mid John,  and not 
desiring a r l j  a d v a n t ~ g e  for tl~ernselves, have agreed with and 
do hereby agree with and promise to tho said J o h n  f'or and i n  
consideration of the premises, and for a d  in consideration of 
his so esecnting the said deed i r ~  trust for the purposes aforc- 
said, arid in cam it shall so happen that  the  whole of the  estate 
~ n d  eff'ects of him, the *?id John,  ~IialI  be consumed in the 
payment of his dcOts-, or  so rr1uc11 thweof as that  lie &I1 be 
unable to advan-e his said other four. c1,ildren above named 
reepectively, to the sum of t tve l~t .  l i~ i r~dred dollars, that  they 
the  said ~ b l i g o r s  will contribute and pay, each arid pro rata, 
the  said children as unaclva~~ccd as aforesaid, 6uch s:im or sums 
as will lrialic their shart! or  sharefi equal to the  share ur sllares 
of' tllern the  said obligors and the sum of twelve hundred dol- 
lars shall be taken as thc standard by wliicll the value of each 
shall be estirnated ; but provided always that  t h e  amount or 
amounts to be credited by tlie said William Mebane &all in 
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no ease exccel the Burn of three hundred and thirty dollars, 
and provided also that in case the property hitherto given as 
aforesaid to the said obligors, or either of' tltem, shall be lost to 
them for or on account of its liability to the debts of tlie said 
John,  then the amonnt or amounts of their contributions shall 
abate accordingly. 

Now if the said Daniel C, Peter Ii. John  W. and William 
Mebane sllall well and truly perform their said agreement and 
promise, aricl shall well and trnly, n henevcr called npoE by the 
said John, after the sale under the said trust decd, a i ~ d  it sliall 
be seen that h e  the said Jolln is unable to do equal j ~ ~ s t i c e  
amongst all his children herein named, contribute and pay p r o  
rutn, as is above set out, such sum c , r  s u m  subject to the fore- 
going conditions as will make the share or shares of any and 
all equal, then this obligation to be roicl ; otherwise to remain 
and in full force and eff'ect. 

The  action was brought to compel a compliance with this 
bond. All the other facts necessary to an understanding of the 
case are fnlly set out in the opinion of the Conrt. 
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cient to pay the debts of the father, and also to tnalie the other 
children equal to tllose already advanced, to apportion the 
advancements they had received, so as to make all the cl~ildrerl 
equal. 

Upon the coming in of the answers, by consent, it was re- 
ferred to Cyrus I?. Mendenhall, to ascertain and state tlie hc t s  
and l ~ i s  collcluuions of law tlierenpon. The report of the 
referee, in the case uf Uasou v. Ila.ldi?h, decided at the present 
term, (post, 287,) so f k a s  applicable, hy the agreement of conn- 
sel, is to be taken as the report in the cabe. It appears therefrom, 
that: all the trust property l m  been sold and applied in the 
payment of dcbts, leaving a considerable amount unpaid, and 
that Jolin Hardin died ir~sulvent, witlmut having made any 
advancements to the plaintifl"~, his cl~ildrerl, and still largely 
indebted to some of the defendants. I t  is also found that the 
estate of Jolin Hardin is still indebted to D. C. Ilardin, one of 
the defendants, in a snln ~nuch  larger than the adrancenlent 
received ; t l ~a t  Mebane, another defendant leceived his advance- 
ment in a ncgro girl ra!ned a t  $800, and that s l ~ e  was an ex- 
pense to him until hc lust  he^. by emanti;~:rtiorr ; that t l ~ e  estate 
of the intestate is j e t  indebted to the relnaini~~g ttn-o defen- 
dants, J. W. IIardiliil and P. E. Ilardit~, murc than $600 en& ; 
and lastly that each of the male plaintiEs is indebted to each of 
the defendants, but the precise an-rount is not stated, as the 
referee, from his view of the law, did not regard the latter in- 
debtednecls as material. From these facts, the referee found 
as a conclosiot~ of law, that neither of the defendants was 
liable to the plaintiffs or eitller of tllctn, in this action. 

Exceptions to the report were filed by the plain tifls, nll~icli 
were sustained by tile Court, and judginent was rendered 
ngainst the defendants, from whic11 they appealed to this Court. 
The exceptions raise questions of law only, and will be now 
considered. 

1. The plaintifi's iusist that the trne construction of the bond 
is, that the defendants are not discharged from liability thereon, 
mless the trustor is now indebted to them in a sum equal to 
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the adr-tincements respectively received by them, and that the 
referee erred in holding thern discharged, if the indebtedness 
was half the sum advanced. This was error in the referee. 
T o  ns it clearly appears from the bond, that the purpose of 
both parties was, that all the children shonld share equally the 
bountg of the father. If after discharging all his debts, nnder 
the deed in trnst, enough remained to make all equal, the 
advancements already made were not to be disturbed, but if' 
the estate fell short of that, then the advancements already 
made, were to be equally apportioned artlong all. Rnt as the 
father mas largely in debt to the children whom he had ad- 
vanced, if the trust property failed to diecharge these debts, i t  
would be manifestly nnjnet and ineqnitable for these children, 
after losing by their fi~ther an amount eqnal to or greater than 
their advancements, to have to divide their advancements with 
the other children. Ileiice the bond, ill eEect, provides that 
i f  t l ~ e  father, on t l ~ c  <.lose of thc trust, should owe these credi- 
tor children tnore t l i ~ n  the amount of their advancements re- 
spectively, they shonld pay back nothing, bnt if he owed them 
less than their advancements, the diff'erence being the true debt 
dne to the father, was to be so apportioned as to make thern all 
equal. 

Applying this construction of the bond to the facts as found, 
and i t  appears that the estate of the father owes D. 0. Hardin, 
one of the defendants over $1200, the value of his advance- 
ment, he is therefore discharged from liability. W. M. Me- 
bane, another defendant, received by way of advancement a 
negro girl vnlued at $800. This negro and her children were 
ttn expense np to their emancipation by the power of the gov- 
ernmeut, and accordiug to the principle established in the case 
of Hinton v. IThitehurst, 68 N. 0. Xep. 316, Mebme is not 
liable to contribution to the plaintiffs. The remaining two de- 
fendants who have been advanced, are J .  W. arid P. R. Har- 
din, and as to them, the referee finds that the trustor was in- 
debted to each, in a sum greater than $600, but how mnch 
greater is not stated, and in this consists one defect and error 
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in the report. Each one of these two defendants received an 
advancement valued at $1200, acld to that extent each one is 
the debtor to the father. I f  the father is indebted to them, 
say to the amount of $800 each, the difference $400, wonld be 
the t rue value of the advancement to be apportioned. That 
sum wonld be divided into eight parts and each of  the eight 
children wonld be entitled to fifty dollars, to produce tile exact 
eq~iality conternplated by the bond. Bnt outside of the fath- 
er's estate, the referee finds that each one of the Inale plain- 
tiffs, is indebtcc! to each one of the defendants, bat the precise 
sum is not ascert::;.led by the referee. I f  it should turn out, 
that the advancmi en13 of J. 17. and I?. R. Hardin exceed the 
liability of the 1 ;!I]( I -  to them, in apportioning the excess 
among the plaintif-fs, :Iwae two defendants would be entitled to 
set off the indebtedness of the plaintiffs, to them respectively. 

The report inclicates that the plaintiffs are indebted to the 
two defendants, J. W. and P. R. I-Iardin, upon a balance of 
accounts, b;it as thr: facts are 11ot found so that the Court can 
eo declare, the case will be remanded, to the end that the plain- 
tiffs, if' they desire it, may have a re-rcfcrence to complete the 
acc.ount according to the principles herein announced as be- 
tween them %*id thete two defendants. 

The  judgment of the Superior Court is reversed, and jndg- 
merit is here rendered in favor of the defendants, D. C. IIar- 
din and W. MJ Xebane, and the cause is relnar~ded as to the 
other partiee, that the parties rnay proceed as they 1naj7 bo 
advised. 

PER CURIAJL J ~ ~ d g t l ~ c n t  reversed, case remanded. 
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GEO. B. BBSON, Adm'r. of JNO. HARDEN, JAS. A. TURREN- 
TINE, Ex'r , &c., and others, v .  JOHN W. HARDEN, Trustee of 
JOHN HARDEN, deceased. 

Where A, in 1863, conveyed his property to B, i u  trust to  pay certain 
enumerated debts, divided in the deed into three classes, and C, one 
of the second class creditors, directed the trustee, B, to withhold 
from collection an amount sufficient to pay his debt, which was done, 
and the note so withheld by the trustee became worthless by the re- 
sults of the war, and not through any default of the trustee: Held, 
that C was not entitled to a p r o  rata share of the money collected for 
the benefit of the second class creditors, and that the trustee was not 
liable therefor. 

A trustee, who diligently enquires after the holder of a certain note 
secured to be paid in the second class of a trust made in 18G3, and 
who being nnable to find the same, still reserves a sufficient amount 
of the trust funds, to wit, a note solvent at the time, to  pay said se- 
cured note, is not guilty of laches, because of said trust fund note 
becoming worthless from the result of the war : and being in no de- 
fault, cannot be charged with its pro rata payment as a second claw 
debt. 

-4 Judge below, in stating a case for this Court, which has been the 
subject of a reference, should not find facts and make conclusions of 
law, not raised by the referee's report. 

CIVIL ACTIOX, for an account and settlement of a trnst fund, 
heard upon exception to the report of a referee, befvre his 
Honor, Xerr, J., at the Fall Term, 1874, of ALAMANOE Sape- 
rior Court. 

'l'he cause coming ou to be h e ~ r d  in the Court below, upon 
the report of C. P. Mendenhall, Esq., the referee, and the ex- 
ceptions thereto, his Honor sustained certain exceptions to said 
report and gave judgment against the defendant. 

From this judgment the defendant appealed. 
The  material facts, as found by the referee, and the presiding 

Judge, pertinent to the question8 raised and decided in this 
Court, are fully set out in the opinion of Justice BYNUN. 
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Billard & Gilrner, Xorehead, A>., and Boyd, for appellant. 
Graham d3 Grahccm arid Scott, contra. 

CTNUM, J. This is a creditor's action against the trustee of 
s fund, for an acconnt and settlement thereof. Upon the 
coming in of the answer, it was referred to Mr. Mendenhall as 
the commissioner to take the account and report the facts and 
l ~ i s  conclr~sions uf l aw tliereupon. Tlie acconnt was taken and 
the report made from which it appears that on the 22d June, 
1860, Johri Harden, by deed, c o t ~ v e ~ e d  all liis property of 
every description to his son, J. W. Harden, in trust to rednce 
i t  to cash and ptty his debts, which were therein erlumerated 
and divided into three classes, and vere  to be paid in that 
order. The  c:ommissiorier finds that all the property was dis- 
posed of, and that the trustee collected $14,129.22, ns the pro- 
ceeds theteof; that including his cotnn~issions and expenses, 
he paid out in discharge of debts, secured i n  the trust, the 
sum of $14,819.93, being $690.71, in excess of his receipts. 
H e  also finds that thc trustee failed to collect $1,639.14, on 
sales made by him, but hc is allowed credit therefor, because 
the debts were lost without his default. A s  no exception is 
taken to this finding, no farther notice will be taker1 of that 
sum. I t  is further found from the evidence set forth, that the 
trustee acted in good h i t h  and with ordinary prudence and 
diligence in the management of the trust, and as a conclusion 
of law from all the facts found, that the plaintiffs are not en- 
titled to recover anything in this action. The  only exceptions 
to the report insisted on here, are filed by D. C. Harden and 
J. A. Tnrrentine, and were allowed by his Honor below, who 
thereupon reversed the judgment of the commissioner and 
rendered judgment for the plaintiffs, from which the defendant 
appealed to this Court. 

1. First, as to D. 0. Harden. His  exceptions may be re- 
solved into n single one, to-wit : that the cornmiesioner finds ae 
fact, that he, I-Isrden, refused to take Confederate money on 
his debt. and was therefore excluded from a p r o  rata share of 
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the funds appropriated by the trust, to the payment of credi- 
tors of the second class. His  Honor found that he did not 
refuse to receive Confederate money, was not excluded from 
that class, and as a conclusion of law, that he was entitled t o  
judgment. We are concluded by this finding of the facts by 
his Honor, and have only to review his legal dednction there- 
from. Both the commisaioncr and his [Tonor h s e  their 
finding3 npuu the same piece of evidence, to-wit, a letter fmm 
D. C. Harden to the trustee, dated Jnne  14,1863, the material 
part of which is as follows: 1 would advise you to be careful 
what kind of rncney yon receive, especially if you want rne t~ 
take any of it,  as I arn not willing, and will riot take any depiv- 
ciatecl currency on rny debts, as I have IJOW uiorcb than I cao 
use to advar~tage, and I had rather do without mine two or 
three years longer, than to take it ; though yo11 (+an receive any 
kind that pour can pay debts with, in their proper turn." Ad- 
mitting that his IIonor was correct in finding that this was not 
a refusal to take Confedcrate money, npon the narrow and 
technical ground that no tender mas actually made, j e t  
sncb emphatic language must have the effect of a license 
and direction to the trnstee, that he might collect and 
pay out that currency to all the creditors who would take 
i t ,  provided the trustee would withold from collection so 
much of the notes in his hands, as would corer his 
debt. This is precisely what the trustee did, as the commie- 
sioner has found. If tlierefcm? these notes, so held back at the 
instance of Harden: and for his benefit, afterwards became 
worthless by the resalts of the war, as is likewise found, 
npol~ 110 principle of equity can he be held liable. The  fund 
set apart for the payment of this debt, at the suggestion of the 
creditor, was lost, and he only is to blame for not sharing the 
then currency of the country, with the other creditors of the 
same class. So that although the commissioner erred in hie 
finding a refnsal, yet he was correct, in the legal conclusion, 
that D. C. Harden was not entitled to recover. IIis Honor is 

19 
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ooerruied in su~taitiiug this exception, and the report of the 
eonirnissioner therein is confirmed. 

2. Exceptions of T u r r e n t h e  : That  the comtnisssoncr found 
8s a fact, that the Gerringer note, by the omission of the holder 
to preseut it within three months from the execution of the 
trust, was postponed to the 3d class of creditors, and as it con- 
clllsion of lam that the holder was not entitled to a p r o  s'ata 
share of the funds appropriated to creditors of the 2d class. 
His  Honor sustained this exception and rendered jl~dgment i ~ a  
h v o r  of this plaintiff', finding, l s t ,  that the note belonged to 
the second class of debts, and tllat i t  w2s laches in the trustee 
not to find it or nlake more diligent search for it. The con]- 
~nissioner here again erred i n  his facts, but mas correct in his 
conclnsions. The Gerringer note did belong to the second 
elass of debts and would have Iteen entitled to payment p r o  
q3atn with the others of that class bat for other facts found by 
the commissioner, which excused the trustee from paying i t  
while he had funds applicable to that debt. His father, the 
trnstor, had ir~forlned him that one Jacob Somers held the note 
and helped 11irr1 to search throngh all his papers for it ,  but 
without finding it. Being told by Somers that it was in t!~e 
('re1 ringer family, (Margaret, the original owner, being dead,) 
he went to Mr. Gerringer's where lie was directed, and made 
enquiry, but could get no imforniation about it, and it was not 
until December, 186'3, that the Iiolder, John 8. Turrentine, 
presented i t  and demanded payment. But the trnstee did riot 
rest at  that, bnt retained notes then solvent, snfficient to pay 
this debt with others. Take this evidence, in connection with 
the  finding, tliat lie acted i n  good faith and ordinary prndence; 
t l ~ a t  the trust mas executed in the ~n ids t  of the most stirring 
period of the war ; that he was hampered by stay laws, and 
everything around him was crumbling to pieccs under the 
shock of arms, wbicli finally, and before he could close his 
stewardship, thrust him in the army, where lie had to remain 
until the war closed, and what remained o f  the trl-st estate was 
lost thereby; pnt 311 this together, and his 1Ionor Tvas ce r ta in l~  
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in  error iu sustaining this exception by holding the defendant 
to have been guilty of Inches nnd in rendering judgment against 
him on the Gerringer debt. This exception is overruled and 
the report of the referee is confirmed. 

Here our labor would reg~~la r ly  end but for the fact that hie 
Eonor,  in stating the case for this Conrt, which was doneseverd 
months after the trial and judgment, has fonnd facts and tnade 
conc ln~ons  of law not raised by the exceptions. This practice 
is \yell calculated to take parties by srtrprise and produco con- 
fusion and rlricertninty in the trial uf  canses. Regnlarly, the 
rc'eree finds the facts and hia conclusions of law thereon, 
etating e:tch separately. Either party is entitled to a review 
of tile facts and the law hy exceptioufi filed in the particulars 
wherein 110 feels aggrieved. It is equally the duty of the  
Jcidge in reviewing t l ~ e  exceptions, to find and state the fact8 
eeparately, wit11 11is cor~clusions of law thereon. The  appeal 
t o  this Cuurt is from his jndpnent  then and there rendered. 
No  new fi~cts can be afterwards found, or new points, in the 
nature of other exceptions, be raised. The  parties must stand 
o r  fdl acco~ding to the case as tried. 

I n  the case stated, 11is Honor has found as a fact that the 
trnvtee collected $1867.S0 in United States currency since the 
war, wIiic11 he Iias not expended in the  payment of the debts 
of the trnstor, according to the deed. A question is t h u s  
raised after the trial and appeal, which had not bcen raised by 
exception or otherwise. Tllc referee does not find as a fkct 
that any part oi' the fund was United States currency, or tnake 
any distinction in his account, and no exception is taken to the 
report in that account. By examining the nccount, however, 
we find that s corisiderable amount of what doubtless was 
*' good money " has been paid out on debts, and that the residue 
is absorbed in the cotnmissions of the trustee. As he  has paid 
out $690 more than he received, the additional value of his 
commissions i n  this currency will no t  more than compensate 
for this loss. 
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The judgment of the Court below is reversed, the report of 
the  commissioner is confirmed, and the action dismissed. 

PER CURIAM. Judgment bclcn reversed, and action dis- 
missed. 

J .  U. ABBOTT and F. W. FOSTER o. A. K. CROMARTIE. 

h defendant, entitled to a homestead in certain lands, which have been 
sold under an execution against him, is not estopped from claiming 
his homestead, by accepting a lease for the same land from the pur-. 
chaser at. execution sale. 

This right to a homestead is no defense however by the tenant to an 
action to recover the premises brought by the landlord. The tenant 
must wait until his term expires, before asserting his claim to the 
homestead. 

(Wade v. Saunders, 70 N. C. Rep. 277; Calloway v. Hanby, 65 N. C. 
Rep, 681: Turner r. Lowe, 65 N. C. Rep. 413, cited, distinguishecl 
from this, and approved.) 

CIVIL ACTION, in the nature of Ejectment, tried before Rus- 
setl, J, at Spring Term, 1874, BLADEN Superior Court. 

On tine 24th October, 1868, judgment was rendcred against 
the defendant in favor of Smith & Straw, and execution issued 
thereon to the sheriff of Bladen county. 

I n  pursuance of thia execution the land in controversy was 
sold, one Patrick L. Cromartie becoming the purchaser. 

The defendant took Rom said Crornartie a lease of said land 
for three years. 

While the lease was subsisting P. I,. Croinartie sold the 
land to one J. E. Eldridge, who conveyed it to the plaintiffs. 
The leaso having expired, thi8 action was brooght to recover 
the land. 

The defendant clairned the laud as his homestead. After 
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ithe sale of the lalid by the sheriff and after tlie expiration of 
the lease, he had his homestead laid off and set apart. 

Tho only issue submitted to the jury was "whether the 
defendant waived his right to the homestead in the lmd,  at 
the time of the levy atid sale." The jury fonnd the issue i n  
the affirmative. 

His Zonol. being of tlie opinion that the pIainti5's were not 
entitled to recover, gave judgment in favor cd the defendant, 
whexeupon the plaint i6  appealed. 

R. 11. d? 6! 47. Lyon and I.!: NcL. Z c E a y ,  for appellants. 
W. 8, d? D. L Devane and 8mith (6 Strong, contra. 

BYNUM, J. Ttle plairitiffb do  riot deny that at  the time of 
t h e  execution sale, the defendant was entitled to a homestead 
i n  the land sold. I t  is an estate confirmed by the Constitn- 
tion, Art. 10, see. 2, and is not the snhject of levy and sale 
tinder exeention. The sheriff7s deed therefore could pass to 
t he  pwchaser only what he had the right to soll, i. e. the land, 
subject to the homestead estate. This much is clear. But it 
is alleged and not denied, that the defendant in the execution, 
who is also the defendant in this action, after the sale, accepted 
from the purchaser a lease for three years, and contiriued in 
possession under thiit lease until it expired. That lie theit 
continued in possessin of part of the premises which lie had 
had assigned to himself as a homestead, atter the execution 
isale and the lease. 

This acceptance of a lease frorn the purchaser i t  is eon- 
tended established the relation of s landlord and tenant be- 
tween tlie plainti& a rd  defendant, and that the defendant ie 
estopped from setting lap :r title to the land, adverse to that of 
the plaintifls. To this the defendant answers, that if the exe- 
cutior~, vale L L I I ~  deed did not have the effect of passing the 
title to the homestead, the acceptance of a lezfe afterwards 
.conld not have had that effect, fur that an estate or interest 111 

Janda cannot be passed without a dcod or writing, so that the  
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title of the defendant was the same after, as before, the lease, 
the only effect of which was to estop him frorrl denying the 
title of the purchaser, during the continuance of the leaee. 
The plaintiffs reply to this, that the principles of estoppel 
extend farther and do not permit the defendant to set up title. 
rintil he has snrrendered the possession and put the landlord 
in the same plight and condition he occupied prior to the lease, 
aud that even then he could not assert title: because he had 
in  tliis case waived his right of liomcstead, and so lost it abso- 
lutely. The defendant answers the plaintiffs by denyjng : 

1st. That his acts constituted a waiver of his homestead ; and 
2d. That the law will compel him to surrender his posses- 

sion, when he has the title and his lease has expired. 
W e  hold with the defendant, that the acceptaucc of a lease, 

elm only act alleged us constituting a waiver of the home- 
stead, does not have that eff'ect. The defendant owned t h e  
the legal estate in the land, and the Constitution confers no 
new estate upon him, but only canfirins an existing one, to the 
the  extent therein expressed, and restricts his powers of 
aliezation and to charge it with his debts. Having, then, the 
estate in the land exempt from execution, ho call part with it: 
only by the formalities pres~ribed by law. It is true we have 
the legal maxim, pui2ibet polrst w?~uncia?a juri pro se irztro- 
dueto, under which a party mag renounce valuable rights and 
advantages, but it can have no applict~tiori where an express 
statute enjoins a cornpliarice with the f o r m  it prescribes. For 
instance, a testator cannot dispense with tliu fortrlalities which 
are essential to the validity of a testamentary inj t ruaent ,  as 
prescribed by statute ; so a grantor cannot dispense with the 
f o r m  of conveyance of an estate or interest in lands, pre. 
scribed by the statnte of f'rauds. The defendant then has not 
parted with his homestead by accepting a lease. Brit on the 
other hand, we hold with tho plaintiff that the defendant has 
shown no defence to this action. No proof of title is required 
when the action is brought by a landlord, since if a tenant bas 
once recognized the title of the plaintiff; a r~d  treated him ata, 
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his landlord by accepting a lease from him, he is preclnded 
from showing that the plaintiff had no title at the time the 
lease was granted ; for it is a general rule founded on reason0 
of public policy, that a tenant shall never be permitted to con- 
trovert his landlord's title, or to set up against him, during the 
tenancy, one which is hostile in its character, to that which he 
acknowledged in accepting the demise. The possession of the 
tenant is the possession of the landlord, and so long as the 
possession subsists, so long does tht: relation of the landlord 
and tenant exist. To that extent all the authorities. Tay- 
Ior's Landlord and Tenant, 515 and notes. I t  follows that 
this relation and the rights growing out of ,it can be destroyed 
only by surrendering the poseession to the landlord, as i t  
existed prior to the lease. When that is done and not before, 
the defendant is at  artns length and can assert his title by 
action or otherwise. Wade v. Saundeelv, 70 N. C. Rep., 277. 

I n  C'alloway v. Ilamby, 65 N. C. Rep., 631, and in Turnn* 
v. Lowe, 66 N. C. Rep., 413, it is held that the tenant, though 
he cannot dispute his landlord's title, iti not precluded from 
showing an equitable title in himself, or any matter making i t  
inequitable to deprive him of the possession, but these cases 
are put upon the ground that the relation of the landlord to- 
wards the tenant was that of trustee, and these cases have no 
application herc. 

PER C'URIAM. Jndgmcn t accordinglg. 
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JOSEPH W. JENKINS & CO. v. WILLIAM H. SMITH and CHAS. 
S. SMITH. 

In a mutual running account between a commission merchant and his 
customer, where neither party makes any specific application of cer- 
tain cotton shipped by the customer, in  payment of advances made 
by the merchant: Held, that the cotton so shipped was to  be applied 
in  payment of the items of the merchant's account, as they were 
respectively made; e.  g. the first item on the debit side is discharged 
or reduced by.the first item on the credit side. 

(Jenkino v. Beal, 70 N. C. Rep. 440 cited m d  distinguishecl from this; 
Boyden v. Bank o f  Cape Fear, 65 N. C. Rep. 13, cited and approved.) 

CIVIL A C T ~ N  tried before Benry J., at .December (special) 
Term, 1874, HALIFAX Superior Court. 

This case was referred to David A. Barnes who filed the 
following report, to-wit : 

On the 18th of June, 1872, the defendants covenanted under 
their hands and seals, in manner and form as follows : 

" Know all men by these presents, that we Charles S. Stnitll 
and Wnl. IS. Smith of Halifax connty, State of Korth Caro- 
lina, are held and firmly bound unto Josepll W. Jenkins and 
Robert H. Pender, partners under the name and firm of Joseph 
W. Smith & Co., residing and doing business in the city of 
Baltimore, State of Maryland, in the sum of ten thousand dol- 
lars, to the payment of which sum, welland truly tobe made, 
we bind ourselves, our, and each of cur heirs, executors and 
administrators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated this 18th day of June, A. D. 
1872. 

The condition of the above obligation is, that whereas the 
eaid J. W. Jenkins & Co., have advanced and loaned to the 
above bounden Chas. S. Smith, the s u ~ n  of one thousand dol. 
lars, and have agreed to advance and loan to the said Charles 
S. Smith, between the day of the date herecf, and the first day 
of August next, the further sum of two thousand dollars, 
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($2,000.00) and such additional sum between this day and the 
first day of October next, as the said Joseph W. Jenkins & 
Co., rnay in their discretion see fit, and in consideration thereof 
the said Charles S. Smith has agreed and does hereby agree, to 
ship between this day and the first day of January, A. D. 
1873, a snfficient quantity of cotton, to the said Joseph W. 
Jenkins& Co., to cover, and sell for, and of the value of double 
the amount of the advancements, which the said Joseph W. 
Jenkins & Co., have already made and may hereafter make, 
within the latest day specified, to the said Charles S. Smith, 
from the proceeds of which cotton the said Joseph W. Jenkins 
& Co., are to retain for their own use, their usual commission 
on sales of cotton, and other legitimate charges, and the 
amount with interest: which they have advanced and may here- 
after advance to the said Charles S. Smith, and the remainder 
t h y  are to yay over to the said ,Charles. 

Now, therefore, in case the said Charles S. Srnith shall com- 
ply in all respects with his &aid agreement, or failing therein 
shall pay to the said Joseph W. Smith & Co., all such sun1 or 
sums as they may advance to him with interest, and moreover 
the usual cotnniiseion on the amount and quality of cotton 
herein stipulated to be shipped to the said Jenkins &- Co., by 
the said Charles S. Smith, and this on or before the first day 
of Januarj,  A. I). 1873, then this obligation shall Be void, 
otherwise shall remain in full force. 

C. S. SMITH, (Seal.) 
W. 13. SMITH, (Seal.) 

Execnted, being first duly stamped in presence of 
ED. CONIGLAND. 

At  the time of the making uf raid writing obligatory thz 
plaintiff6 were comrnissiori tnerchants in the city of Baltiu~ore, 
and had then advanced to the defendant ('harles S. Srnith, the 
sum of one thousand dollars. Thereafter, and betwe the first 
day of October, 1872, they advariccd to him six thoneand five 
hundred and thirty dollars and fourteen cents. Between the 
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i i r ~ t  day of October, 1872, and the first day of Jannary, 1873, 
they advanced to him eleven thousand and twenty-fire dollars 
and twenty-five cents, the aggregate amount advanced being 
eighteen tl~ousand five hnndred and fifty-six dollars and nine 
cents. 

Between the 1st day of October, 1872, and the first day of 
January, 1873, the defendant, Charles Smith, shipped to the 
plaintif% m e  hundred and sixty-two bales of cotton, which 
after deducting expensep, including co~nmissions of two and a 
half per cent, brought t l ~ e  net sum of elevcri thousand nine 
hundred and ninety seven dollam and forty-seven cents, being 
a diff'erencc between advancettrents and sales of cotton, of six 
thousand five hundred and fifty-eight dollara and sixty-seven 
cents. 

The plaintiff kept n general account against the defendant, 
Charles S. Smith, charging him with advances when made and 
crediting him with sake of cotton when made, but before the 
commencement of this action ~iiztde no specific appropriation 
of the proceeds of the cotton, to any particular item of the 
account, nor were they EO instructed by the defendant. 

The plaintiff's advanced money and accepted drafts for da- 
fendant Charles in large snmtr, after the first day of October, 
1872, upon the express prorniee of said defendant, to ship cot- 
ton to meet said advances, the plaintiffs refnsing to make ~ncl: 
advancements rrnless the cotton wae shipped to reimburse them. 

In December, 1872, the defendant, Charles, made an agree- 
~nent ,  to-wit : to   hip to them fbrty bales of cotton, the pro- 
ceeds to be applied to certaiu acceptancee which plaintiffs 
agreed to make, npon condition of such shipments. 

Plaintiffs furnished defendant, Charles, on the 31st day of 
Deccnlber, 1872, an itemized acconnt, containing all the i t e m  
of charge made between the date of the contract and the date 
of the rendition of the account, and giviug credit for the one 
hundred and sixty-two baleo of cotton, showing a balance then 
due the plaintiffs of twelve thousand four hundred and one 
dollars and eighty-three cents, and the defendants insisted that 



tliis was a specific appropriation to the items of the account 
first made, and in exoneration of the liability of the defen- 
dants upon their written agreement. 

The  plaintiff's claimed to charge the defendants with tlie sun1 
of' eleven hnndred and eighty-three dollars and fifty cents, the 
amonnt of a note given by defendant Charles S. 611iitli to one 
Overby. The facts were that Orerby, prior to the making of 
the writing obligatory of the defendants, was indebted to the 
plaintiffs, and transferred to them the note of Charles S. 
Smith, in payment of said indebtcdness. Charles S. Smith, 
afterward drew a draft on the plaintifk for the amount of the 
paid Overby note and it was charged to him as an advancement. 

The  plaintiffs claimed the right to charge tlie defendants 
with the sum of $410.55 commissions on cotton, not shipped 
according to agreement. 

Upon the foregoing facts i t  is considered and adjudged by 
nrie as a n~at ter  of law that the plaintiffs are not entitled to 
charge the defendants with the Overby note as an advance- 
ment, neither are they entitled to charge them $410.55 on cot- 
ton not shipped as they have charged them with cornmissions 
about this amount on advances. 

I t  is fi~rtlier considered and adjudged that the defendants 
are  not entitled to haye the proceeds of the cotton applied, 
Brst in exoneration of their liability on the said obligation, and 
it  is further adjudged that the plaintiff's are entitled to recover 
i'rom the defendant W. H. Smith, the sum of $6,558.67, and 
interest from the 23rd day of January, 1873, and the cost of 
this action. 

T o  which report the defendant, W. H. Smith, filed the fol- 
lowing exception@, to-wit : 

I. That t!~e referee tinds as a fact that tlie plaintiffs advanced 
$0 the defendant, Charles S. Smith,  $6,530.14 before tho 1st  
day of October, 1872. 

11. That said referee finds as a fict, that thereafter, and be- 
fore the 1st day of October, 1872, they, rncariing the plaintiff's,. 
advanced to him, the defendant, Charles S. Smith, $6,530.14, 



:300 I N  THE SUPREME COURT. 

JENKINS & CO. 7'. SMITII and SMITH. 

whereas the sutn of $1,321.11, part of the said sum of $6,530.14, 
was not i n  fitct paid by the plaintiff. until the 25th day of ( k- 
tober, 11172, atrd whereas the sum of $670.47 a further part of 
said sun1 was likewise not paid by the plaintiffs until the @aid 
25th day of October, 1872. 

111. That in estitnating the advances made by the plaintiff; 
fur which W. 11. Smith is liable, the referee adopted the ac- 
count of plaintiffs cvhereiri i t  appears that on tlie 1st day of 
August, 1872, the plaiutiffs had advanced to Charles S. Smith 
the surn $4,668.10, whereas UTilliam 11. Smith has contracted 
i n  the bond to be liable only for the snrn of $3,000, to be ad- 
vanced before that date. 

V. That eaid referee finds as a k t  that plaiutiffs rnade no 
specific appropriation of the cotton to any particular iterns of 
tile account, whereas the pl:rintiffb, by senditlg to the defendant 
o n  the 31st day of December, 1872, an itemized account con- 
taining all tlre itetrrs of charge made between the date of the 
contract and the date of tlre renditiou of the account, and giv- 
ing credit for one hundred and sixty-two bales of cotton, show- 
ing a balance then dne the plaintifh of $1,2001.83, did in fact 
and in law make specific :tpyropriations of the proceeds of the 
cotton to those items of account which were first charged i n  
said account. 

TI. That said referee did nut rule as a matter of law, arising 
upon the facts, that the bond mentioned in the said report is 
discharged as to the defendant, W. 11. Smith, by tlie shipment 
to the plaintiflu, hg thc defendant, Charles S. Srnitli, within 
the  time specified, one hundred ant1 bixty-two bales of cotton. 

It appeared from a writtell :wonnt  filed by the plaintifls as 
L 

s part of their co~uplaint, that the sun1 of advances claimed to 
have been made by them to Charles S. Smith, under the con- 
tract contained i n  this bond, anlounted oil the first day of 
August, 1872, to $4,662.10. 

I t  also appeared from the said account, that plaintiffs charged 
as advances made to C .  S. Smith, before the first day of Octo- 
b r ,  1872, two drafts,'one for $1,321.11, and onc for $670.67, 
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accepted by them for C. S. Smith before the 1st day of October, 
but not paid until the 25th day of October, 1872. 

The bankruptcy of C. S. Smith having been swgested, the 
action was prosecuted against W. H. Smith alone. 

His Honor overruled the exceptions of the defendant, and 
' gave judgment for the plsintiffs, whereupon the defendant, 

appealed. 

X o o ~ e  & Gatling and Ili l l ,  for appellants, argued as follows : 

As to exception 1, see Vest v, Coopw, 68 N. C. Rep., 131. 
2nd and 3rd exceptions. Drafts for $- and $- were 

drawn in September and paid in October, not advances under 
bond, because every advance mast of necessity create a separate 
debt. Hicks v. Critcher, Phil. 353 ; Page  v. Ernstein, 7 Jones 
147. Acceptance created a debt fi-om Jenkins & Co. to holder. 
Archd. N. P. 297, 148 ; Rev. Code, chap. 13, sec. 9. 

4th exception. The words "this day" refer to Ailgust 1st. 
Generally a!] relative words are read as referring to the nearest 
antecedent." 2 Parsons on Contracts, p. 513. 

In  the construction of bonds and obligations, the rule of lrrw 
is if the bond be a single one, i t  is te be taken most strongly 
against the obligee; but where it has a condition annexed to. 
i t  which is doubtfd, as that is for the ease and favor of the ob- 
ligor it  is to be taken most strongly in his favor. Bennehan 
v. Webb, G Ired. 57. 

5th exception. Xora v. Adams, 4 Ired. Eq. 42 ; ~ e n k i &  & 
Co. v. Beal, 70 N. 0. 440, only estabhli that when the pay- 
ment is made the debtor can make the appropriation ; 2d, that 
if he does uot the creditor can make it  at any time before snit 
brought; 3d, if neither makes it, the law docs. 

The latter case differs from ours in this, that uo account was 
rendered, in onrs an accouut was rendered December Hs t ,  and 
was an appropriation specifically of the payments to the items 
of account first n d e  in regular order. I t  was a stated ae- 
count. Adame Eq. 226 and 228, note 1 ; P ~ e e l a n d  v. Home,. 
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7 Clrancli 147; 1 Greenleaf's Evidence, sec. 197, p. 216 and 
note. lValX.ej* v. fintress, 1 Dev.  cG Bat. 1 7 ;  Burrill'o Law 
J h i i o n a r y  "Account stated." Bourier's Institutes vol. 4, p. 
223. 0. S. Smith's acquiesance raised an implied prorniae to 
yay bbnlance struck. Archd. X. P. 93. 

Effect of account stated: Arc l~d .  N. P. 120, 271, note 1. 
Ptlyrnent o w e  applied cannot be re-ascribed escept by consent. 
r! C4reenleai"s Xvidence, sec. 332, p. 474. 

Exwption iiill. W. 11. Smith was a surety becaaso his lia 
bility (lid i ~ o t  a r k  t i l l  deibnlt uf C'. S. Smith ; whereas C 8. 
Srnitli'o lia!~ility arose on execntioil of b u n d .  T h e  d~ i t i c s  or 
joint  principals w e  identical as to ihird lurt ies and reL4pro- 
cal afi to each other. Had C. S. Sinit11 complied fully m i t l ~  
terms of bond ouuld Ile have sued \IT. 11. Smith ti)r co~itri!)n 
tion ? See Arclid. S. 32. 245 and 210 as to a joint p r i ~ ~ c i p l  
ening for contribntion. 

W. 11. Smith  is exonerated by thc shiptnent ot 162 I,,iico 
cotton. '* If the obligee defeats the condition of the bond the 
security is dioclmged. Cooper v. Arl&yto?z cP: Iri'lcoz, 2 I lev 
Q Bat. Eq. 00. 

T h e  snrety is entitled to the beneiit ut' every additional or 
collateral seonrity which the creditor gets into hie hands tor 
the debt for which the snrety is bound. A s  soon as the  secu- 
rity is created and by wliaterer m e a w  the  sureties interest i n  
it arises and tlio creditor cannot hituself nor  by anv collnsion 
with the debtor, do any act to impair the  security or d e s t r o ~  
the  finrety's interest. R e  is bound not to do it. h security 
stand upon the same footing with a payment. A s  respects tlie 
surety the  debt is paid. n'elsol~ r. TViTillia./i~s, 2 Dev. L% Bat. 
Eq. 11s. 

T h e  principle is that n lienever a wllnteral secnrity on the 
property of tlie principal is given or obtained, i t  amonnts to a 
specific appropriation of tliuse effects to the debt ; and there- 
fore the snwty is entitled to the benefits of it as well as the  
creditor, and the creditor is undcr a duty to t l ~ e  snrety not 
11 ilfi~lly to  impair the secwitj ."  " T h e  wrong done to the  
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surety by the  creditor is this, that  the  creditor I ~ a s  a security 
for his debt on the  principal debtor's own property and has 
destroyed or  departed with the  same to the  prejudice of the 
suroty," not material tliat surety should know existence of 
securities. Smith v. ,Vc.lcl;eod, 3 Ired. Eq. 390 ; Cainc's Cases 
i n E n d , 2 v o l . , p . l ,  U.8.v. Ec+ford. 

W. 11. Smith contracted that the  cotton slionld be shipped. 
I t  was not !]is duty tr) see to ire application. 

Conigland, wi tll wlto~n were B~iclyes d? Son and B a ~ c l ~ e l o r  
for the  plaintiffs, arnong other points, babrnitted the  following: 

T h e  fifth exrqit ion,  i t  is s~~hrn i t t ed ,  ia n~ltenable under all the 
c i scn rns tan~~e~  of tl l i i ;  tizse. 

T h e  refwet. atljlttlgw, that 110 application mas made by either 
p ~ t y  befuse h o i t  bronglit. Brit tlijs conclnsion is not war- 
santed by the h c t s  fi)und by him. 

I collect fronl the referee's report as facts in tlie case : That 
tile plaintiff's ref'iwed to ~ n k e  an:; atfvarlcee to the defendant 
Ultarles, after Octoher l s t ,  1872, nnlew lte would send cotton 
to  rnect tllc same, and upon his express promise to d o  so, they 
advanced to him large sums after that  date. 

Tha t  in  Dece~nber ,  1872, the said defendant a g ~ c e d  to for- 
ward to the plaintiflb, forty bales of cotton, to meet advances 
w11ich Ile then asked. 

That f'rvni Ot.tober lst ,  lS72, nrltil January ls t ,  1873, the 
tlifference between the  large advances ~nade ,  and net proceeds 
of' cotton shipped, was only $971.52. 

It is submitted, that the foregoing facts, clearly set forth b~ 
the  referee in his report, show an express appropriation by the 
plaintiff'$, with the aeser~t of the  defenditnt C h a r l ~ ,  of tlie cot. 
ton shipped after October Ist, 1672, to the payment of the  a d -  
vances made after that  date. T h c  co~i('Iusiov of' the referee, 
thtzt no application of credits was made by either party, can 
be eoustrued only as meaning tliat no ~pprupr id t ion was made 
on the  books of the plaintiffs. 

The advancos made and the  proceeds of cotton sl~ippccl, after 
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October lst ,  187'2, nearly tally, showing evidently that the 
former were mado on the faith of' the latter. Indeed i t  mould 
seem from the state of the account, that the cotton mas pur- 
chased by means of' the advancements. The facts present the 
case of two debts, and payment Inndo to the amount of one 
which is evidence of an appropriation to that one. Green- 
leaf's Ev. vol. 2, 1). 475. i?Iarryutt v. lTrhite, 2 Stark 101. 

But the appellant's connsel insist that tlic rendition of the 
account b y  tile plaintif% to the defendant Charles, is an appro- 
priation to the secure 1 debt in this case, and discharges the same. 
For this they rely uli (Yayton's Case, and Simpson v. Inghanz, 
2 B. & C. 65.  

Supposing this position to bc correct as il general rille ; i t  
must be talien as subject t o  exceptions. 7'0 givesuch effect to 
the rendition ~f the acconrit in this case, wollld be not only to 
ignore the intenti011 of the plaintif%, but  the previous appro- 
priation by the agreement of the parties, wl~icli evidently 
shows that the rendition had no other purpose than to inform 
the defendant of the state of' his account. 

Clqton'scase holds, that where credite ; ~ r s  entered gene- 
rally on the books, it is a11 appropriation to tlie first debts. 
Moreover that the creditor must rlpply the payments a t  thc 
time they are made, or lose his right ; and when no application 
is made by either party, the law will apply the credite, in be- 
half of' tlie debtor, to the lriost bnrdensome debt. 

Kow 110 principle of lam can be more clearly established by 
the current of modern anthoritics, than the reverse, namely : 
Thgt the creditor, in default thereof by the debtor, may make 
the ;ipplication of credits, a t  any time before bringing suit. 
When no  application is made by either party, the law will 
apply the credits to the more precarions debt. Snch ia the  
pr i~~cjple  enunciated in ilioss v. Adams, 4 Ired. Eq. 42, and in 
every subsequent care bearing on the point in this Court. 

I t  is only where a rnnning account ie kept, and credits are 
entered generally, that the well cstablished prirlciple of law I 
have quoted, can operate, If the credita are  entered specially 
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that of course, is an appropriation pero se. The conclusion, 
therefore, is irresistible, that the doctrine of Hoss v. Adams,. 
can be applied only, where the accounts are kept without dis- 
tinction between the classes of debts, and the credits if 
entered at  all, are entered generally. This the law construe& 
as 3 case of non application, and makes the appropriation tcr 
the weaker debt. 

Bnt it is argued that while the entry of credits generally 
may riot be held as an sppropriatiotl t o  the first debts, yet, 
where the crcditor goes further, and rendere his acconnt in the 
same way, i t  is S I I C ~  ibn approprintion. I admit that nothing 
else appearing, Simnpson v. Ingram, sustains this view. But 
the doctrinc, as I have always argued, is  rot npplicable to the 
circumstances of this case, which explain, control and limit,. 
the rendition made by the plaintiffs. The case quoted i:, 
referred to in our test books, but I have tr~et wit11 110 Ameri- 
can decision that goes to the same extent. 

I t  is difficult to understand why a construction sliould b e  
given to the rendition of an acconnt at variance with that given 
to an account kept in t he  eitrne way on the books, as the one is 
but a copy of the other. Now a recent and well considered 
case in  this Court ~neets the very point. I refer to Jenkins & 
00. v..Beale,70 N. C., 440. Tn that case there were two 
accolmts, one secured by mortgage, and 011s unaccured,and the 
staten~erit of the case sets forth that- 

"The plaintiff6 h t ~ i  kept a general running acconnt with the 
defendant, &c., making no difference or distinction by which 
any part of the account could be distingniehed as that secured 
by mortgage from any other part riot so secured, sod had given 
the defendant credit on the general account for ail1 eums to 
which he  was entitled to credit. There was no evidence tw 
show any application, by either the plaintiff or d e h d a n t ,  to 
the payment of any particular part of the acco~~n t  a5 distin- 
guished from any other part of the.acconnt, as secured w unse- 
rured. 

Snch is the statenlent upon whicl~ the opinion of the Court 
20 
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is based, a r ~ d  it is held tliat no opplimtion I d  beet] ~ ~ i a d e ,  i l r ~ l l  

t l ~ a t  the credits must be applied to the  unsecured debt. 
I submit, tlierefore, that  the exceptio~i is nutenable, and tliht 

the judgment slioalcl be aifirmed. 

PEAKSOS, O. J. It appears on the face of' the Loud t l ~ a t  W. 
IT. Smitli vas  a snrety. arid wc deela1-e that to be a f x t .  Fro111 
tlio view we fakc of the  case, that fact does r ~ o t  Yery matcri i i l l~ 
:lffect the merits of the  casc. 

T h e  principal, C. S. S ~ n i t l ~ .  w h u  lie f'orwardecl cotton to the 
plaintiffs, did nut lnalic ;inp bpucific application. T h e  plain- 
ti&, on t l ~ e  receipt ot' the cotton ~ n n d e  no hpecific applicatkn ; 
on tlie contrary tlicg entered the, ieccipts of cotion from time 
t o  time, as i t e m  in :i running :iccoil[it against C. S. Smith,  io 
which h e  was debited, by tlie itmounts advanced, and credited 
wit11 the  proceeds of the  cotton received, and closed u p  the. 
triatter by an nccozrltt stated, setting out the  items of' debit and 
credit. I n  Jenkins t& Cu., v.  Bed, 70 N. C. Rep. 440, i t  it) 
held, tliat when one liolds two di6t;irct debts, ouc ceciwed 1)). 
mortgage, and tile other witl~out ~ c c n r i t y  anci tile debtor mnkes 
a psayrnent, but  does not apply it to the one debt  or the other, 
the  creditor has a right to apply i t  ws tl credit on the unsecured 
debt, and if h e  does. not 111a1ie tlle :ipplicatiou specificaily, t11c 
law mill make tlie presnmptio:! thnt lie applied i t  to tlle " most 
precarious debt," as i t  is tcrmed, tlliit is, to tlie nnsecnred debt. 
r h a t  case does not apply, for liere tlicrc are not  distinct debts 
and a distinct payment, but  a rnnniog account in which 
the  money advanced is charged as items of debit, and the pro- 
ceeds of the cotton is entered as items of credit, witlwut auy 
reference to the fact, that  the plaintiff's held the  bond 5ned O I I  

as a collateral security for the first items of debit. 
I I a d  the  plaintiffs nuadc a specific application of tllc cot@] 

rcccived, to the items of debit outsidc of the  items secured Ly 
tlie bond, i t  wunld h a r e  ~a i sed  the qnes:' )n w1ietl:er he  wuultl 
be n l lo~wd,  in equity, to do c o ,  to the ~ ~ r e j n d i c c  of' a surer?- 
w l ~ o  mas 11011ncl to  see that  a ccrtflin Rmount of cotton was dc- 
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livered by his principd, and had a right to expect, that what- 
ever cotton was delivered should be allowed as a credit in dis- 
charge of hie bond. This question, however, does not arise, 
for the plaintif& made no specific application of the cotton, 
but entered the several lots of cotton reccived as items in  a 
running account, embracing el~e whole ss one transaction, served 
up in an account stated and rendered. 

I n  Boyden V. Bank  of Cape Fear*, 65 N. @. Rep., 13, i t  is 
taken to be settled. " I n  adjusting il running account between 
M bank and its cuetolner tlic rtile is, the first money paid in is 
the first n~oney paid o n t ;  the first itcrn on the debit side is 
discharged or reduced 1 ) ~  the iirst itenr or1 the credit side." 

This principle applies w i t h  till1 ft~rve to :r running acconnt 
Iwtwern w cpornrnissio 1 rnercliant and Elis cnstomer, and the fact 
that i t  was so nndt.rbtood snci w t o d  on by the p1:lintiffs is 
proved by tllc : ~ c c o ~ u ~ t  sl:lled. 

The fifth and sixth exceptions are allowed. 
This makes it  unneceesary to considor the other exceptions, 

for the exceptions allo~vcd discliarge the liability of the defend 
ant, 18. 11. Smith, leaving a large balance to be applied to the 
indebtedness of @. F. Smith. There will be djadgrrlent in 
hvor  of W. IT. Smith, and the jndgxnent below is reversed as 
to him. 
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Where a plaintiff alleges that he was induced to purchase a tract of 
land sold by a sheriff, by the conduct of one who had a prim judg- 
ment lien on said land, and who was present and also bid at the 
sheriff's sale, it is ewor in the Court below to treat an issue invdviag 
the fact as to whether the p la in ts  was so induced as alleged, as 8 

question of law, and refuse to submit the same t~ the jury, and t o  re- 
ject the evidence offered to disprove it. 

(Scott v. Dunn, 1 Dev. & Bat. Eq. 425 ; Sanderson v. Bulance, 2 Jones 
Eq. 322; Laws v. Thompsou, 4 Jones 104, cited and distinguiohed 
from this.) 

CIVIL AC~ION, tried before Kerr, J;, at Fall Term, 1874, 
ALAXANOX Sliperior Court. 

The  facts in the case, as diaclosed b.y the rewrrd, are t\llly 
et9ted in tlie opinion of the Court. 

Scott and Boyd, for appellant. 

W. A. Graham and Graham & Grahmn, contra. 

BYNUM, J. In  1862 R. Y. McAden obtained a judgment 
in Caswell county, for a large sum, against William Kirk- 
patrick, who died in Manlance connty i n  1865, leaving a last 
will, and TIenry Deshounli as his execator. In  1867, G. W. 
Swepson obtained a judgment in Alamance county against 
Deshough, as exewtor of Kirkpatrick. The executor had 
sdrninistercd a part and wasted the residue of the personal 
assets and had become insolvent. Tl~rouglr some inadvertence 
or mistake not explained, an execution was iseued upon the 
Swepson judgment and levied lipon t l ~ e  land of the testator, 
which was exposed to sale by the sheriff in 186!). A t  thesale, 
&Aden, as the attorney of Swepson, was present and bid for 
.the land against the plaintiff, who became the purchaser at  the 
sutn of $675. Deshough was afterwards removed from the 
executorellip, and the defendant, Eason, was appointed in his 
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place administrator d e  bowis nnon with the will annexed, who 
treating tho sale as void, instituted proceedings to sell the land 
for assets, and by the judgment of the Conrt did sell the same 
cfor $925, wliicli eutn he rmw holds, and which is all t h e  
estate of the telitator now remaining, and is insuficient to 
tdischargr? the McAden judgment, whieh has the priority, 
T h e  plaintiff' has brought this action for the purpofie of being 
substituted as a judgment creditor in the place of McAden, 
t o  the extent of the s n n ~  he paid upon the Su.epson execution 
at the void sale. H e  bases his whole equity to this relief 
.against McAden upon the allegation that he, McAden, attended 
itlie eale made by the sheriff, and then, by bidding for the lend, 
indnced the plaintiff to bid and to become tlie purchaser and 
pay the said sum of $675 upon the execution of Swepsort. 
McAden, i n  his answer? adtnitfi his presence at the sale, and 
tliat ss the attorney of Swepson srld fbr his benefit, lie did bid 
on  tlie land, bnt lie positively denies tliat his condnct there 
,was calculated to induce, or did in fact induce tho plaintiff to 
purchase. An issue of fact mas thus mised by the pleadinge, 
which went to the whole merits of  the plaintiff's claim to 
relief: His Honor, however, refused tilo application of the de- 
fendant McAden to snlmit this issue to the jury, and refneed 
to admit the testimony whicl~ he of ired on the trial to show 
that Holt was not indnced to bid by llini, and tliat he had ad- 
mitted that he was not thus induced. 

His Honor did submit to the jury the following three issues, 
to-wit : 

1st. Did tlie plaintiff, supposing that lie was the pnrcl~aser 
a t  the said executioll pale, pay $675 it1 satisfaction of the 
Swepson judgment 1 

2d. Was McAden the attorney fur Swcyson, and did he at- 
tend tlle snlr and bid for theland, and did he receive tlie money 
2nd apply i t  to the execution 7 

3d. Was there sue5 a judgment as that  alleged by Mc Aden 
in his answer in his favor in the Snperior Court of Caswell P 
It issemarkabb h a t  $he answer explicitly admits all that is 
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contained in the two first issues, and therefore it was supereroga- 
tory to submit them to the jury. It is lriore ron~arkable that 
the third issue submitted to the jury was a dry issue of law, 
most remarkable of all, this issue of law was the only one of 
the three which they responded to by their verdict, the only 
verdict returned by the jury being i n  these worde : ' T h a t  
the judgment of R. P. McAden, in the S~iperior Court of 
Caswell, against William I<irkpatricl~ and 11. J. De~hough,  
for the sun] 01 $1833.34, whereof the principle sum is 
$1432.50, was obtained in good faith, at Fall Term, 1862, of 
Caswell Superior Court." 

After refusing to subtnit to tlie jury the issue before in- 
dicated as the nmterial one, his Bonor proceeded himself to 
find " that the cot~duct of It. Y. RfcAden was such as to mis- 
lead the plaintiff and indnce him to believe that the sale mas 
nndw n valid esec.ation," and then, as a conclnsion of law, 
adjudges that the ndlninistrator sllall pay over to the plaintifi' 
out of the fund i n  his hands, which Mclhden claimed as ap- 
plicable to his judgment, so mncli as ihe plaintiff 11ad paid on 
the Swepson execution. If the jury on 2% proper iesne sub- 
mitted, had found tlle ficts to be as his Honor found them, 
the question wl~icll all the parties intended to raise would have 
been fairly before the Court. But whether, even t l ~ e r ~ ,  there 
is any principle of law or equity wl~icll would entitle the plain- 
tiff to the ralief he seeks in this action, is a question not nee- 
essary to be decided n u w ,  as the defendants are entitled to a 
acnire de 9 ~ m  for the error in riot submitting the issues of 
5ict to tlie jury. ]It may bc remarked for the reflection of the 
plaintiff, in the fi~rther prosecution of this action, that t l ~ e  de- 
cisions in oar State draw a well defined distinction between 
the rights and duties of purchasers a t  execution sales and sales 
~ m d e  by executors, trustees and other vendors. The p l a in t8  
dr,es not ask to be sobrogated to the rights of Swepson, who 
has I~ is  money and is the only party benefitted, for the obvious 
reason that prior judgments will exhaust the fund before the 
Swepson judgment is reached. Scott v. Bunn, 1 Rev. &. Bat. 
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Eq., 425. Nor does he bring his action under Rev. Code, 
chap. 45, see. 27, against tlle defendant in the execution, becausc 
the estate is insolvent and can afford him no relief. Laws v. 
Thompson, 4 Jones, 104. Nor yet can he bring his case 
within. 9nunderson r. Balancs, 2 Jones' Eq., 328, where the 
part owner of land starids by and sees i t  sold by a trustee as 
tho Innd of another, and permits the purchaser to  pap for i t  
and take a deed, under the belief that he was gettiug n good 
title. But  Holt is a pnrchaser at execntion sale. The rule 
there is that the sheriff sells only the interest of the defend- 
ant in the execution. If the defendant has an interest, well 
and good ; if he has none, i t  is the purchaser's own look out, 
for he buys at his peril, and as a general pule, he is entitled to 
no relief as against creditors. I n  tliie cane it  would seem that 
the plaintiff, by his own showing, was gailty of gross neglect 
of s plain duty. Had lie even I joked at the execution, he 
would have seen that the sheriff had no riglit to sell and could 
make no title. H e  acqnired nothing by Ilia purchase, not 
because, McAden h:td the title, fur he had no title, and his 
judgment was not so rnach as st lien upon the land, but because 
the sheriff had no authority to sell, and that fact the plaintifl 
was as niuch obliged to know a3 MeAden was. Both were 
shooting wild and it so happened that Mchden's ammunition 
gave ont first. 

As, however, the record and statement of the case sent up 
are loose and defectivc, and another trial niey present additional 

x t 3 ,  :tnd, it i< 1 1  )$:l, In ) r >  1):ei3-?lg a.ld c)qai3tently stated, 
we leave the case with the foregoing suggestions, deciding only 
that the defendants are entitled to a new trial for the error in 
regard to the issnes. 
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F. S, FAISON a. R. D. McILWAINE and others. 

No party to  a suit is permitted, by a new and independent action, to 
pray for an injunction to seek any relief which he might obtain by 8 

motion in the original cause. 

It is error to grant an injunction staying execution on a judgment in 
the absence of notice to  the plaintiff, and of an affidavit stating a 
definite sum by way of set-off claimed; or to stay execution upon a 
judgment under an undertaking in a less sum than such judgment. 

It is ewor also to refuse a motion to vacate an injunction when every 
material allegation in the complaint is positively denied by the answer., 

(Mason v. Hiles. 63 N. C. Rep. 564; Jarman v. Sauudere, 64 N. C. Rep. 
389; Whitehztrst T. Green, 69, N. C. Rep. 131, cited and approved.) 

CIVIL ACTION, applying for an injunction against the collec- 
tion of a certain judgment, tried a t  the Spring Term, 1844, of 
NORTHAMPTON Superior Court, before his Honor, Judge AI- 
Bertson. 

On the 18th day of October, lSQ3, the plaintiff commenced 
by summons a civil action, returnable to Sprinw Term, 1874, b 
of the Superior Conrt, and upon a sworn comylalnt, prayed his 
IIo11or to grant an order of injunction, restraining the collec- 
tion of an execution, which had been issued on a judgment, 
which the defendants in this action had obtained against him at 
Spring Term, 1873, of the said Court, for the sum of $1,879.80 
atid costs. 

Upon the plaintiff's affidavit, his Honor granted the injune- 
tion. A t  Spring Term, 1874, a motion was made, founded on 
affidavits, to vacate said injunction : 

1. Became it was improvidently granted. 
2. Uecause every matcrial allegation in the compltlint, was 

fiilly and positively denied by the answer ; and 
3. Because the plaintiff's remedy, if he has any, was by a 

motion i n  the vriginal cause. 
His  Honor denied the motion, and n~ado the following 

order : 
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" Notice having been given the plaintiff, and the motion 
coming on to be heard, &c., and being considered bg the Court, 
the motion to vacate the judgment is denied, and it  is ordered 
and adjudged, that the execntion be superseded and recalled. 
And to give effect to the agree~nerlt of parties and the condi- 
tions annexed to said judgment, i t  is ordered and ad jdged ,  
that the partiea select each an arbitrator, within thirty days 
after the expiration of the present term, who shall, upon notice 
given of time and place of setting, proceed to pass upon and 
determine the validity and amount of the claims of the defen- 
dant," (the present plaintiff,) " as stated in said agreement 
and in case of disagreement, that they appoint an umpire ; and 
that they make their award and return the same to the ofice 
of tho Superior Court Clerk as soou thereafter as practicable ; 
and that the amount EO ascertained and awarded be entered as 
a credit on the plaintiffs' judgment, and that the plaintiffshave 
execnt io~~ for the residue of said judgment, reduced by the mtn 
so awarded by the arbitrators as aforesaid," &c. 

From this judgment, the defendants appealed. 
The agreement above allncled to, was in effect, that although 

a judgment was taken against the plaintif? in this action at 
Spring Term, 3 873, still execution mas not to issue until a cer- 
tain time, and in tho ~neanwhile he was to submit whatever 
sets ofY he might have to suclt jndgment, to nrbitration. 

R. A'. l'eebles, for appellants. 
W. Tf'. Peefiles and Smith & iStwt/y, curt t r ~ .  

N ~ ~ M A N ,  J. It is well established ill this State, that no 
party to a suit, is pcrmittetl by a new and independent action 
praying for arl injanctio~l, to seek any relief which ! ~ e  tnigllt 
obtain by motion in tilo original action. Naaso?~ v. Niles, OX 
N. C. Rep., 564; Jarman v. Sazcnders, 64 A .  C. Rep., Xi'. 

I n  this last case, a proceeding like t l ~ c  present, was regarded 
NS a motion in the original action, bnt tlm decisivt~ otr that 
point of practice, ~ 1 1 s  there p ~ ~ t  o t ~  the g l v ~ ~ n t l ,  that the Code 
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of Procednro had been but recently introduced, and the prac- 
tice arising ont of i t  coillcl not be supposed to be known to the 
profession nniversally. That excwe for irregnlarity shonld 
by this time have ceased to exist. 

The  present plaintifi might l~ave  obtained the relief he ~ e e k s  
by a motion in thc original action, as npon an am?ita pueruln, 
which the Jndge would have allowed on such terms as might 
5e just. Waiving however this objection to the proceedings, 
his Honor was clearly improvident, i n  restraining " all pro- 
ceedings wllctl~er of sale or otherwise," on the judgment ill 
the original action. Whether we consider i t  as an original 
action for an injunction, existing outside of and additional to 
the casea ~nentioned in section 139 of Code of Civil Proce- 
dure, or as a motion to stay execution, it is open to the same 
substantial objections. I't was issued without previons notice 
$0 McIlwainc, and for an indefinite time. (C. C. P., sec. 349.) 
Bnt independent of these objections, snd considering the pro- 
priety of issaing i t  on the assumed truth of Faison'e affidavit, 
he shows no ground fat. such an injz~nction ns was ordered, 
By the agreelnont McIlwaine urns to have esecntion af'ter Fall 
Term, 1873. Faison allrgos no ground for stayilrg executior: 
except, 

1. That McIlw:\ine had f;~iled to name an arbitrator upon his 
offer to name one within twenty-four hours after McIlwaine 
had done so. By the agreement, it mas not provided that either 
party should take precedence in naming an arbitrator. As  it  
was most to  ell^ interest of Faison to have the arbitration, i t  
may be that if was his duty fir& to name one. But snpposing 
the d e f d t  in this respect equal, thcre was nothing in  i t  to de- 
prive McIlwaine of his stipulated sccnrity by an execution and 
levy. 

2. H e  allegcs that Ile has efi'cct~ and ccmter-claims which 
he be1 ieves and alleges wo u Id yreatly rseduce ihe judgment. 
H e  admits that if all his counter-claims wcro allowed, there 
wonld &ill be a balance against him. 

H e  does not name any amonnt for his set oAb and coanter- 
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claim,  which certainly ought to have been within his knowl- 
edge. I f  a precise sun1 had been stated as the set off, i t  would 
have been properfor the Judge to have required an undertak- 
ing in that arnonnt, and to have permitted McIlwaine to pro- 
ceed with his executiun for the residue. I n  this way the rights. 
of both parties would liave beon mcnred. By what tnesns the 
Judge came to the conclusiol~ that Faison had a just or proba- 
ble set off to the amount of $1,289.00, we do not know. Nev- 
ertheless he restrained McIlwaine from levying tbr any part of 
his judgment for $1,789, and required Faisorn to give an under- 
taking for only $500.00, leaving tile residue of tlle judgment 
wholly unsecured. We  think the ,Judge erred in granting an 
injunction against m y  part of the jndgrnent, in the absence of 
an affidavit to a definite sum by way of set off, and especially 
in staying execotion npon tile whole judgment, upon an nn 
dertaking for mucl~ less than its amount. This Court had oc- 
casion in TVhitehurst v. Crean, 69 N. C. Rep., 131, to remind 
the Jrrdges of the Snperior Court8 of the danger of hasty and 
improvident orders of injunction, especially wl~en made with- 
out notice to the adverse party. Constant experience makes 
the necessity for caution rnore apparent. By the law before 
the Code of Civil Procedure, no injunction could be obtained 
against a judgment for money, except on giving a bond i l l  

doitble the amount of tho judgment. By the Code of Civil 
Procedure the amount of the nndertaking in such cases is left 
discretionary with the Judge, which ie the better way, if the 
Judge will take the time to give the case a suficient considera- 
tion. 

S t  Spring Term, 1874, tile defendant (McIlwnine) filed an 
answer denying the alleged counter-clititn of Faison, and 
moved to vacate the i~~jnnct ion.  This hifi Honor refused to 
do, and ordered that the parties appoint arbitrators according 
to their agreemcr~t, from which order XcIlwaine appealed to 
this C o t ~ ~ t .  It the! original injunction wae improvident, u 

f ir t50~i,  the Jndge erred in refusing to vacate i t  after the an- 
swer. IIe sliould 11ave reqnired Faison to state definitely the 
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.amount of his colinter-claim, and ~ v C  allowed execution for 
the admitted eXCeh8. 

It is not rr~ateritrl irl revising his Honor's judgment, but it 
:may t e  well enoilgh to state that after the judgment appealed 
t'rum, the arbitrators decided that Faison had counter claims to 
an amount less than $500, leaving a residue of over 1,289.00 
d u e  t o  NcII~~trinc. 

The Judge erred in ordering the ir~junction, and also in re- 
d'usirlg to vacate it. Let this opinion be certified. 

PER C'UBIAM. Injunction vwatecl. 

J. C. I-IALYBURTON a. THOMAS 8. GREENLEE and 8 
H. FLEMMING. 

AMUE 

The sale of Land under execution in. no wise effocts tho lien of a prior 
judgment, nor does i t  necessitate any change in the proceedings re- 
quired to make such liens effectual 

If, therefore, a sale of land is made under a junior docketed judgment, 
the purchaser buys, in effect, only an equity of redemption; that is, 
the title to the land upon paying off prior liens If, he neglects to 
pay off the prior liens, the prior judgment creditor may enforce hie 
lien by a sale. 

CIVIL ACTION, to recover possession of land and damages, 
tried at the Fall Term, 1873, of MCDOWELL Superior Court, 
before Renry J, upon the fol~u\vitlg 

CASE AGREED. 

*'Tho plaintiff' is the purchaser at a sherX's salc, under a 
jndgmer~t obtained in the Superior Court of Burke connty, at  
Fall Term, 1869, commencing on the 10th Monday after the 
3rd Monday in Angust, 1869, being the 25th day of October, 
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1860, by Jacob Earshaw's execntors against Robert Burgin, 
Alney Burgiu and the defendant, Thotnas S. Greenlee, all de 
fendants of McDowell county, in the Superior Court of which, 
said judgment was duly docketed on the 15th day of Novem- 
ber, 1869. An execution issued from the Superior Court of' 
Bnrke on said jndgment, to the sheriff of McDowell county, 
which came to hmd  on the 3rd day of December, 1869, re- 
turnable to the Spring Term, 1870, which was levied upon the  
land in controversy, by the sheriff' of McDowell, on the 12th 
of Map, 1870, and returned according to law. A writ of ven, 
exp., with a special $fa clause, issued to the sheriff of Mc- 
Dowell, on the 9th day of August, 1870, returnable to t h e  
Fall Term, 1870, of said Conrt, commanding him to sell the 
lands heretofore levied apon by him. to satidy said judgment, 
and return with said money to Fall Term, 1870, under the said 
ven. exp. The sheriff sold the land at public sale as com- 
manded, when the plaintiff became the purchaser, and the  
sheriff made him a deed therefor, which has bee11 duly proved 
and registered in McDoweIl county. And this action ie  
brouglit by the purchaser to obtain posse~sion of the land, &c. 

The defendants claim possession of the land in controversy, 
and defend this action, under a judgment obtained by the de- 
fendant, Samuel Flemtning, oor rather w. w. Flernming, for- 
mer guardian of Samuel against the defendant, Thomas S, 
Greenlee and James M. Greenlee, at Spring Term, 1869, of' 
McDowell Superior Court, upon which an execution issned on 
the 3rd day of December, 1869: returnable to Spring Term, 
1870, of said Court, which came to the hands of the  heri iff on 
the 12th April, 1870, with this endoreenlent : " Levy made, 
execution held up, lack of time." Said judgment was carried 
forward by tbe Clerk on h e  judgment or execntion docket, 
withont issuing any further execution to the sheriff from term 
to term, until the 28th day ob Ileaember,, 1871, when an exscn- 
tion or $fa was issued, commanding the sheriff to make t h e  
money so recovered, dc., and return the same to Spring Term, 
1872. On the 2d day of Jmwary, 2872, the sheriff under this 
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last Jifa., levied upon the land in controversy, and on the 27th 
day of March, following, after due advertisement, sold the 
same, when tho defendants became the purchasere, the sheriff 
conveying the same to them on the 27th Riarch, 1872. 

On the 9th January, 1873, tlie defendant, Greenlee, leased 
from Samuel Flemming the said lands iu writing, and keeps 
possession under that leaec. This Court permitted Samnel 
E'lernming to clefelld as I;i:~dlord." 

Upon this agreed btate of fiwt~., his IIouor being of opinion 
with the defendar~te, gave jndgnmrt of nor] suit against the 
plaintiff: From this judgnlrnt the plaintifi appealed. 

-. 
KODMAN, J. A t  Fall Term, 1869, of Burke Superior Court 

HnrAaw recovered n judgment aga!nst Thomas S. Greenlee 
and others, under which the land now sued for was sold as the 
proi'erty of Greeulee, a defendant in this action. and purcllased 
by tlie plaintif. 

A t  Spring Term, 1SG9, of the Superior Conrt of McDowell, 
Fleniming recovered n jndgment against the said Greenlee, 
and under it, the same land was sold and p~~rchased by Flern- 
~n ing ,  who permitted Greenlee to remain in possession as his 
tenant, and who, on the institution of this action, mas allowed 
to defend as landlord. The sale at  which Fleniming purchased 
was after the sale at  which plaintiff had purchased. 

Greenlee of conrse could make no defence to the action of 
the plaintiff; b u t  Flemming is entitled to ~ e t  np any title he 
may I~nve. 

The question presented i ~ ,  did tho plaintiff' acquire by his 
purchase in  18'in, (as it may bc aesumecl to have been although 
i t  is not expressly so stated) an absolnte title to Ihe land, inde 
pendent of t l ~ c  lien of any judgment previously docketed, OF 
was his title subject to such prior lien, so that i t  triight be  
clivestcd by ;t sale nndcr it ? 
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I:ef'orc the enacttncnt of the Code of Civil Procedure i n  
1868, there could have been no difficolty i n  answering this 
question. T h e  sale by the  sheriff nnder a junior execution 
passed to the  purchaser all the  title of the  defendant in the  
csecntion, subject to eqnities existing against his estate, but 
clear of any lierls existing by reason c ~ f  any prior judgment. 
or  execution of prior t e s k ,  or prior levy. T h e  creditors were 
left to contest their respective priorities on the distribntion of 
the  fund. IVoodly r. Gi(linv2, 6 4  3.  C. 640. Probably tliifi 
holding necessary by reason of the fidct, that  an execution 
might issno f'rort~ a Court  of any county to  any otlier county, 
and inasmuch wb i t  made a lien from its te&, it  wiis irl~possible 
for any purcllai-cr < i t  at1 esecution sale to knc~w whether h e  was 
bnying arr eetato erlcumbcred with the lie11 of a priorexecntioli 
or not. I I c  cc,~licl i ~ o t  wnrch the record of every Court  in the  
State. 

T h e  Code of bl'iiil I'rvcedure ena~tecl  in 1868, i m d e  a ma- 
terial cliange. B? this a judgrrlct~t I)c,c.no~e a lie11 on the  land 
of tlic defendant when i t  was ducketcd ill the  county in which 
the land was situated. ET-ery bic!dcr a t  :i sale, might hence- 
forth by reasonable care, Itnow of every incumbrance 1)g jndg- 
!~icli t rrporl the land, and must be held to buy subject to such 
ii;cumbrance, of which h e  has, or must be held to have, notice. 
T t '  therefore a sale of land is made nnder a junior docketed 
j uclgtnerit., the pnrcllaser b u j s  in eff'ect only a n  equity of r e -  
c?emption ; that i ~ ,  the title to the  larid upon paying oft' pr ior  
liens. I f  he neglects to pap oil' the  prior liens, the prior jndg- 
munt creditor may c n f o r ~ e  his lien 1)g a sale, just as a prior 
mortgage might do ;  and to give this sale any eflect a t  all, i t  
mnst pass the title in the  land to the  pnrchaeer, subject of 
course to any prior  lien^. but paramount to  the  titleof :t t l r m e ~  
p r e l ~ a s e r  under a j nnior judgiucnt. 

Wc find this to be the  law in otlier b t h t e s  which have laws 
kirnilar to ours c o l ~ t a i ~ ~ e d  in C. C. 1'. A s  the cluestion in its 
present aspect iii sornev-lint new to ns, 1 will quote a paragraph 
from Freeman on  judgmcnits, giving tke  constrcction of similar 
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laws in some other States. Sec. 337, p. 326. " The sale of 
lands under exccntion, in no wise affects the lien of a prior 
judgment, nor does i t  necessitate any change in the proceed- 
ing required to make such lien effectual. Lathorp v. Brown, 
23, Iowa 40. The holder of the elder lien, may at any time 
during the life of his lien, sell the land previonsly sold under 
a junior jndgment. Upor1 the expiration of the statut0r.y 
period of redemption, he may take out his deed, and thereby 
obtain titlc paramount to, and free from from all sales and 
claims baaed upon junior liens. fdankin v. Scott, 12 Wheat 
177; ZittleJieZd v .  Nidols, decided in 8. 0. of Cal. Nov. 14, 
1871." 

" The sale of land- nntler a junior judgment gasses title 
subject to all prior lier~e. The money produced by such sale, 
therefore, cannot be applied to the satisftaction of such liens ; 
but rnost to the extent of his debt, be given to the creditor 
under whose judgment i t  was realized. Brucr: v. Vogle, 88 
Mo. 100." 

There is no error in the judgment below. 

PEE CURIAM. J~idgment  of nonsuit against plaintifl ac- 
cording to case agreed. 



CIVIL ACWIOS, t r i d  I~~ . l l ) r e  C!o.z~d, <7;, at Ar:gast (Speoial) 
l'errn, IS?$, W ~ r x ~ c s  Sn!:cri~)? Court. 

Tile ouly l s s ~ ? z  sitbmitted to the  j i i : . ~ .  ii.;?. '* a i d  X!jailloril 
Fan.  or tllc ~ ~ l ; i i n ! l f R :  : l ' s a n d ~ i ~  or renoiirlce the right to  rr:deei!-; 
the 1:tnd c!.c>s@:.i!je:-? j ! i  tlic !.oi!li?!::iiit." 

There  1~;.:;i3 cv i t l c :~ i .~  !~:!rli!i:; t o  s!;:b:v ai;undoninont, bl:t 

virittcr~ cric!e:~c~c P!' ::)I):  :.~.niinointi:~n or nb-ndonlnent. 
T h e  pl:~iiitili'nslic~I t!:22 Cuiiit to iri-ctrr!:t the  j u r y  i( thnt t!!c 

right to ~ m t e c w  u x a  :;,I i!l twcsr i!i  !.aild! and conltl not Lo re- 
nonncec! o r  al)n!~tl:~:reil, s ;~rrc l :dw~d or transferred by Al~s~lor i l  
Fam,  or  pl>xintifG, c:secl)t 1.~7 sonic ~vi>iting." ' f l ~ e  Court clc- 
d ined  to  charge :IS ~-cc~~~esto:l ,  b11t told the jury t!ley rillist 
consider a l l  t!!e e\.ic-Icnw. :irltl :~liliougl: there llad beon 110 evi. 
dence of :?.11y snc l~  cnrwtic-lc~., abnndonment or rennnciation ill 
writ ir~g,  yet if tiley veru  satisfied t h ~ t  Absxlom F a w  or the 
plaintiffs had :11~ndv11ed tlie right to redeem, they should so 
find ; but  nilloss the def'endar t liad so ,  satisfied them, they 
shonld i l o t  so find. 

T h e  jriry rendered a verdict i n  f:.i\;or of the defendant ant1 
judgrue~lt  was given accordingly. 

The pla in t i3  rnored the Coiirt tor :i new trinl. Tha  rule 
for ,z new trial was discharged, and  tllc plaintiffs appealed. 

a1 
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Folk d3 Arrn$eld, for appellant. 
Iiicrches, contra. 

BTNUX, J. SO long as a contract f o ~  the sale of' land retnair~s 
cxecntory, either party to i t  has the right to enforce a specific 
performance of i t  against the o ther ;  and when such perform- 
ance of the  contract would be decreed wgainst the original 
parties to it, it  will be decreed between all claiming ~znder 
them, if there are no intervening equities, controlling the case. 
I f  therefore Absaloun Faw, tlie original party, could have called 
for a conveyance of the land from tlie defendent, then liic 
heirs and widow, who are  the plai~~tifld in this action, and 8s 

such clothed with llis rights, are entitled to the same relief. 
This  is admitted by tbe  defendant. Rut  h e  sets np  the  defence 
that  Faw, in his life time, renounced and abandoned his right 
to  redeem the  land, and npon the trial below this issnc was 
snbmitted to the  jury,  to-wit: " D i d  Abss~lom Faw, or tho 
plaintiff's abandon or reriounce the right to redeem the  land 
described in the complaint 2" It was admitted t11i1t t l ~ c r e  was 
no written evidence of any abandonment, arid the counsel for 
the  plaintiffs asked the  Ctmrt to instruct the jury " that t l ~ c  
right to redeem was an interest, and conld not be renonnecd or  
transferred by Faw or  the  plaintif&, except by some writing." 
This  instrnction was declined by the Court, and the jury  were 
directed that "although there m s  no evidence of a reriur~cia- 
tion or abandon~iient, in writing, yet if they believed that Fav; 
or  the  plaintiffs had abandoned or  reliounced the  right to re-  
deem, they should so find." Was this the  proper instruction ! 

T h e  defendant liad acquired the  legal title and had agreed 
in writing to convey the  land to Paw on the paymerit of the 
purchase money laid out by the defendant, and this contract 
llnd established between thein the relation of tlie ~ c n d o r  and 
vendee, or mortgagor nnd mortgagee. A s  under the s ta t~i te ,  
the  vendee co~llcl acquire an interest in  land by written agree- 
ment  only, the  general principle is t 1 ~ 1  tie can pass i t  in tllc 
same way only, elae the effect wonld be to create a new con- 
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tract transferring an interest in land by parol only. I t  cannot 
be denied that there may be a parol waiver or reuunciation 
of many righte touching land, which are often secured by the 
written contract ; as in Cvawley v. Yimberlake, 2 Ired. Eq. 460, 
where it mas held that the purchaser, by his conduct, waived 
his right, under the contract, to cove~~ants  of title; or, as in 
Burnebt v. Brown, 1 Jac. and Walk., 168, in which it was 
held that where a pnrcl~aaer, after the delivery, of the abstract, 
which disclosed a reserratiun ot' t l ~ c  right of sporting not 
before communicated to him, entered into possession and paid 
a greater part of the purchase money without objecting to the 
reservation, he was considered a3 havil~g waived the objection, 
tliongh he afterwards raised i t ,  and 11e uraa compelled to a spe- 
cific perfor~nance without a reference and without compensa- 
tion. I n  such cases, without hearing the pnrcliaser's objec- 
tions to the title, the Court will decree specific perform- 
ance, holdiog the cunduct of the party to be a waiver or 
renunciation of rights touching land, which he could other- 
wise have asserted. Bnt the statute has no application to 
stipulations inserted in thc contract, which may be aban- 
doned by par01 without impairing the validity of the con- 
tract, as to tlie c o r p s  of the land. While the general 
m le  is, that tho same formalities are required by the Act  
to create and transfer an interest i n  land, a distinction io 
made between contracts to "sell or convey," which are  tho 
words wed iu the Act, Battle's Revisal, chapter 50, see- 
tion 10, and contracts or agreements made between vendor and 
vendee, mortgagor and mortgagee, after that relation between 
them is established, and which are inteuded to terminate that 
relatioa. I n  Falls v. Carpenber, 1 Dev. & Bat. Eq., 237,  fall^ 
held a bond for title and Carpenter held his notes for the pur- 
chase money. Carpenter having the legal estate, sold to Eur- 
chet, with notice. Upon a bill for specific performance, filed, 
by Falls, the defendants took the ground that Falls, by hie 
conduct, had abandoned his right to a specific performance. 
But what acts on the part of Falls would have atnoanted to an 
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abandonment was not decided, becanse i t  was there held that  
the  acts proved did not constitute such an abandournerit as 
wonld forfeit his claim to a specific performance. B u t  in that 
case i t  is clear!y ir~timated by RUFFIN, C. J., that if Falls had 
surrendered to CnrpenLer the bond fur title, and Carpenter 
had delivered up the notes and resumed hia possession, t l~esc  
acts, or otliers equivalent thereto, would have constituted such 
an nbandonmeat or renunciation ; or at lemt to the  extent that 
the Conrt  of C h ~ n t e r y  wonlil not have exercised its jurisdic- 
tion and decreed a specific performance, bnt u-ould rntllcr h a w  
left the  party to his action at  law. sucll a renu:?ciation, how- 
ever, would see111 to operate, not as passing an cstatc or interest 
in land, which cannot be done strictly under the Act without 
writing, bnt  to operate as an equitable estoppel in the vendee 
to assert a claim to specific performance, ~ v h e r e  his conduct 
has misled the vendor intentionally. Ass~tming the law to be 
that s vendee can abandou by Inatter i n  p a i s  his contract of 
purchase, it is clear that the acts and conduct constituting sucli 
abandonrnent must be positive, uneq1iivoca1 and inconsistent 
with the  contrnct. T h e  mere lapse of time or other delay in 
asserting his claim unaccompanied by acte inconsistent wit11 
his rights, will not amount ton  ~vaiver  or  abandonr~ent .  Wba t  
amounts to an abandonment is a q:lestion of law, but his Honor, 
in o ~ i r  case, did not submit the  issue to the  jury  in that light, 
but left i c  t u  theill, without proper instructions, to find both 
tho law and facts. 'l'he instructions should have been that the 
contract is considered to have remained in force until it is 
rescinded by mutual consent, or until the  plaintiffs do some 
acts inconsistent with the  duty imposed upon them by the con- 
tract, which amount to an .d~andonrnent. DuZu v. Cowles, 7 
J o n e ~ ,  290. 

I f  the  defendant relied upon a recnnciation of the contract 
by the  plaintiff's, i t  mas his dnty to make i t  out unmistakably, 
and  that  h e  lli~nsolf litid asserltetl to it. N o  facta are sot forth 
in the  case from which this Court can see that  there mas an 
abandonment, but eno~igli  is alleged i n  t he  co~rlplaint and ad. 



mitted i n  the  answer to shotv t h t  the rights of the plxintiff'j 
had no! been re:~ounced by tliein 01' by rnntual agreement of 
both parties. Tirne was not of the essence of the  contract, 
and tlie dct'endant cannot rely on the  statute, (Rev. Code, c!lng. 
61, see. 19,) wliich presiunes the  abandonment of the right of 
rcde~nption aftcr ten years, after forfeiture, or tho right of 
actio:) l lua  ~ ~ c c r n e d .  Cy the extension of tile t ime of perform- 
ance by the defendalit from time to time, the cotltract became 
a continuing one and neither party had been disabled t'runi cm- 
forcing it. 

T!lc plaintiff3 i ~ r c  ti~ei*cf'ure entitlei1 to a ~pccific pc~hr rnnnce  
of the cor1tr:tct npoii payment  by t11~1il ~ ) t ' t l i c  moliey advanced 
by the  dcfendan't, nncl tho v : ~ l i l o  elf s i~ch perilmnciit ituprove- 
l n e n ~ ~  xs lie !ins pnt 1ip:)i:t!~t: !:md, atid iriterest t l ie r~on,  itnd 
lie lllilst account f;)r the leiits slid profits lie made or slionld 
have 1ni1dc 11po:l the  lanc! wliile in Iiis poeaeesion. Swyg v. 
h'ts'totue, 5 J'onca' El., 126. 

Tlic j 11c1gnie:it i d  ~ e v e r m l  slid t l ~ c  case 1.e!i-1ancled, to tlic end 
:hat prox(z1ings ix l i d  in :~ccortlsnce with the  opiniorl i n  the 
Court bclow. 

Ir:u~cr~rlr:q.r f ~ , r  illnrdcr, tried 1)olbw iL<::y,toz~r, J., :it t;';tll 
Term, 1S74., WII,SON Superior Ccnrt, 
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The  defendant, one Simon Dildy, was charged with the  
murder of Charles Goy. On the trial, Henry Johnston, a wit- 
ness for the State, testified : That he  was one of a party that 
went out to arrest the prisoner on the day of the homicide. 
That  he and two others came up with the prisoner about twelve 
miles from the town of Wilson ; that when these three, (wit- 
ness and two others,) came up to the prisoner, they had arms 
in their hands, but did not present them at the prisoner. They 
did not inform the prisoner that they had come to arrest him. 
T h e  prisoner did not appear to be at all frightened. Under  
these circnn~sttances witness asked prisoner what he was doing 
there. Prisoner replied that he mas "just  walking about." 
Witr~ess then nsked prisoner, " What made you kill Charles 
Goy 1" Counsel for the prisoner insisted that his answer to 
this question should not be given by the witness, for the reason 
that i t  appeared t11 the Court frorn the circumstances detailed, 
that such answer was extorted or drawn out by nndue influence, 
compulsion and terror brought to bear upon the prisoner by 
the witnecs and his companions. 

The  Court overruled the objection and the witness then tes- 
tified that the witness inquired, '' I s  he dead 2" To this wit- 
ness replied, "You  ought to know he's dead, when yon killed 
hirn." 

As witness v-as about to testify what the prisnrier next paid, 
coansel for tho prisoner again asked the Court to excli~de any  
thing further, to which the witness might testify, as coming 
from the prisoner, fur the reason that improper influence, com- 
pulsion and terror was Lronght to bear npon the prisoner by 
the  witness and his companions. 

The  Court overruled the objection, and the prisoner e s  
cepted. 

Witness then stated that the prisoner then and t11el.d cun- 
fe~scd that 11c shot the deceased, saying that he tlionght to 
shoot liirn in the legs, bu t  did not intend to Bill hiin. 

The counsel fbr the prisoner then moved to rule out this 
alleged confesion and exclude i t  frorn the consideration of the 
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jury, on accoiint of the improper influence, compulsion and 
terror ahove mentioned. 

His  Eonor  overrnled the motion, and the prisoner &gain ex- 
cepted. 

There werc other exceptions taken by the prisoner during 
the progress of tlie trial, but as they are not noticed i n  this 
Oonrt, it is unnecess8r.y to state thcm. 

H. F. X u w a y ,  for the prisoner. 
Attorney General Bn.ryrove, for the State. 

READE, J. W e  sho~lld never I ntlllesely invade tho sanctuary 
of the priaoner's own breast for evidence to convict him. We 
should enter only, and even then with hesitation, when be 
voluntarily opens the door and invites us in. Here there is 
not a voluntary feature in the whule transaction connected 
with the prisoner's confession. 

(1.) I l e  was trying to escape and was twelve rniles away 
when 1113 was overtaken hy three armed men who werc in pur- 
suit ; and when asked by the111 " what are you doing here ?" 
he tried to evade by answering, " Jnst walking about." 

(2.) I I e  was then asked, .' Whxt made yon kill Charles Goy(?" 
Again he triecl to evade by asking of them, " I s  he dead ?" 

(3.) Instead of answering this question and awaiting his re- 
ply, they flout him and saj,  " POLI ought to Briow whether lie 
is dead, you Billed 11im." 

Finding that he conld not evade, and that there was no es- 
cape from answering, and unwilling to c o ~ ~ i e s s  guilt, he at  
Isngth answered, "1 thoiight to ~ h o 0 t  him in tlie legs; I did 
not intend to Bill hirn." Xow the question is not whether 
they used ally words of threat or promise, but wlietller the 
confession WRS volnntary ? That is thc question. Here were 
three tnon ill pursuit with arms in their halide, which ~vonld 
take no evasion or denial ; and yet there was not an answer of' 
the prisoner which was not draggcd out of him ; and yet they 
say it mas voluntary ; becanee they say, " Tho prisoner did not 
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appear to be at  all frightened." W e  are su constitntecl that a '  
trifle may ~ l i a k e  the nerves and fltish the face ; b11t  hen n 
great  danger threatens harm, all our p o w e ~ x  gather for the 
conflict, and we may appear composed. A timid lady mag 
scream at  a butterfly, and look a lion in the face if need be. 
Rnt still, whether the  prisoner appenred to be frightened or 
not, is not the question ; bnt w l x t l ~ e r  his co:~fessions were 
voluntary. And i t  is very clear that tliey were not. 

T h e  error in admitting the  confessions entitles the prisoner 
to a new trial, and therefore i t  is nut necessary that we s!,iould 
decide several other points yresentetl b j  the rceurd. I T c  
think ho~vever that i t  is not impropcr to ret;i.irk that r e  have 
doubts whether tlie cnw, ns presented ti, us now, is Inole :Ilnrk 

manslaughter. 
There  is error. T ' E P Z ~ Y E  d e  ' I ~ ~ J L W .  Let  i t  he ccrtifie(1 \ritIi 

this opinion. 

D?.XII:L RAIIITT P. CHARLES S. STRISGFELLOSV nni! J. TV. 
FRIEKD, Trnstces of GEOIiBE D. WIIITE. 

.I plnintif! in an nttnc!imcnt, levied on t h o  proporty of tlie ilelltoi,  :lcccpt- 
Jng a deed of irust from such debtor to ail his creditors, ant1 signing 
:In ngrenlent providing for the payment of i-he clci~ts of the debtor 
pro .r>nin, releases t!?c lien acquireil by the levy of the attnclllllei;t, mil 
i u ~ s t  take Ilk part with the creclitors secured in tlic deed. 
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property of Geo. I>. White, n inercliant, doing biieiness in the 
town of Weldon in said county, upon the  gror~ntl that said 
Whi te  was largely it:debted to him, arid that he  was disposing 
of his property f i r  the purpose of defrauding creditori. 

Warrants of attacl~rncnt ill each caw, were issued by the 
Justice, and placed in tlie liands of a constable coininanding 
him to attach so much of the goods arid chattels of the  said 
Whi te  as would be snfEcient, to sstisi:v tile clairns of the said 
Rahity, snd safely keep the same to satisfy any judgment that 
might be recovered on said attachment. 

Tlie said constable by virtue of said warrant of ;ittacli~ncnt 
levied on the stock.of goods of'tlie said White iii the mid town 
of' Weldon, on the said 8th day of Decernlxr, and too!< the 
same i n  cnstody. 

Or, the 9th of' December, oiie T. L. Eiiiory, a creditor of 
White, filed a petition agair~at the said Wllite in tho District 
Court of the United States fbr the 1':astcrii District of X o r t l ~  
Carolina, allcgitig divers acts of bankr~~p tcy ,  and prayin<. that  T? 
prop" proceedii~gs LC lind aud taken to adjudgc said 71 liitc n 
lxinlirtipt withiri tlie purview of t he  act of '  Congress ciitit!cd, 
i L  A n  act to est;~blish :L uriifor~n system of bankruptcy tilro~igli- 
out t!le Uirited Staies," approved Marc11 2nd, 1867, ~ n t l  that 
i n  tht: wear~ti:iie n ~xxti~ninir:g order or writ of iriju~icticin be 
iasned, colr!~n;lritiing and e~ijoining the silid constable r?l;d tile 
said Ih l l i ty  f ' ro~n et?l;ir~g, tr:t~lafi'rtiii!g or otherwise disposing of' 
any ,znd ;ill [lie goods w;Lrcs ant1 rnc.scliaridise or other pivpcrty 
lieretot'o!,r: levied lIl>oil :LS ~ b o v c  stntecl, 111itil the fart!:cr ordnr 
of' said Court. 

Snid pcti t io~i C O I U ~ I ~ ~  U I I  to I)c Iic:~rtl, I~eforc Ilis I l o ~ i ,  Geo. 
JV. 13roc;lis, J udgc of s ~ ~ i t l  C . ~ c r t ,  ( I Y I  tlle 10th crf' w i J  1nont11, 
said ~ , e s t rx i~ i i~ rg  order (ii- 1 v i . i ~  vl' i t ~ j ~ ~ ~ r e t i ( , n  T V ; ~ S  gis:i~bi(..(l ;!nd 
(111ly served :lilt1 &:lid p ~ ~ o l m t y ,  clclivc?i~td to  : ; r r i l  t:d1:(:11 i ~ j  thc 
cnstody of the Lriited States jlhi.sh;tl i;,r +aid L)i?t~i:'t, on tlic 
11 111 day of Decenl lm.  

( l t l  tlic 10th d : i ~  of I )~C; ! I I \ )~ :* ,  iL rawtitig oi' :L I I I J ~ Q I ~ ~ J ,  i l l  

~lnlrlbcr ;lild v:dnc: of tlic crcditow of (loo~*g:c 1). b ' l l i t ~  \;.::3 
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held in the city of Petersburg and State of Virginia, the  resi- 
dence of said Rahity, who was present when and where 
George D. X7hite and his ~vife  Della J. White,  residents of 
said city, were by said creditors il~dnced to, and did execute 
and deliver to the defendants J .  XT. Friend and Charles S. 
Stringfellow, a deed for certain purposes therein expressed, a 
copy of which is hereto appended. Said deed has been d n l j  
proven, admitted to probate and recorded. 

On the  11th of December, all of the creditors a t  said meet- 
ing, inclnding Raliity, entered into and signed a reIeaec, a copy 
of which is licreto appended. 

The dcf'encIlillts were f'orr~is!~ec! by said IQhite, with a list 
of his creditors, purporting to bc fill1 and complete, and 
a t  once took steps to notify snid creditors of the  execution of 
the  aforesaid deed of trnst, all of mliotn I I R ~  come in and 
signed the  agreement or  release. 

T f i e re~~pon  the creditors represented by said trustees n~oved  
for and obtained an order dismissing tlie proccedingi? in bank- 
rnptcy, against Geo. D. White.  .KO adjndication of bankruptcy 
or appointment of assignee was made. 

On the  16111 of December, four days after lie had become a 
party to the agreement or  releiise aforesaid, the oaid Danie! 
Rahity, grosecnted his claims against Geo. D. Wh:te, to judg- 
ment. N o  ~urnlrions was served therein until the  13th of said 
n ~ o n t l ~ .  T h e  said trustees were not made parties to said pro- 
ceedings. Soon after the said trustees took po~sessiori of the 
property mentioned i n  tlle deed of t r w t ,  to v i t ,  in January  
last, Xallity, by his attornice, notified tlieni that his debt was 
secured by a valid aud binding lien upon the stock of goods 
of the said White, by virtue of the attacliinents aforesaid, levied 
tlicreon and that lie should insist upon the paymeut of his 
debt i n  fnll, out of the  proceeds of said stock if' sufficient for 
that purpose. They dispnted tho \ d i d i t j  of the  lien, but  ac- 
knowledged the right of said Rahity .to have his dcbt so paid, 
if t he  same was valid and binding according to tlic spirit and 
meaning of the deed of trnst. T h e  question submitted to t h e  
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Court  was HS f o l l o ~ s :  A r e  the  aforesaid attachments valid and 
subsisting liens upon the  property of the  said Geo. D. White, 
ilpon which t h e  said attachments were levied, and arc the  
debts upon which the  same were issued to be paid in full by 
the said trustees out of the  proceeds thereof o r p r o  rata. 

T h e  following is the deed executed by George D. Whi teand  
his wife to J. W. Friend and Charles S. Strir~gfellow : 

L L W ~ ~ ~ ~ ~ s ,  Geo. D. White  is largely indebtsd, and bg reason 
of inability to collect the  monies drie him, is unable to meet 
his obligations, arid whereas, proceedings in bankrnptcy have 
alreadg been instit;ited against him by one of his creditors, 
and whereas, a t  a meeting this day held i n  tlie city of I'eters- 
burg, representiug in number and value the larger nnmber o f  
his mid creditore, a desire was expressed to have the  meets of 
the  said TVliite administered for their benefit by trustees of 
their own selection, and whereas, the  said Whi te  is willing to 
carry out this desire, and to  e f fec t~~a te  the same, and pay to tlie 
greatest  extent l ~ i s  indebtedness aforesaid and his wife is willing 
to relinqnish he r  contingent dower right in the  real estate 
hereillafter mentioned. Now, therefore, t l~ i s  deed miide this, 
tile 10th day uf Dccen~ber ,  1873, between George D. White 
a t ~ d  Della 3. White,  his ~ ~ i f e ,  of the first par t  and J. W. 
Friend and Cllas. S. Stringfellow, of the  second part ,  wit. 
nessetli, that t he  said George and Della J .  White, his wife, in 
conbideration of the  premises, and the  farther snrn of $10 cash 
in hand paid by tlie mid Friend and Stringfellow, the  receipt 
whereof is liereby sclrnorrledgecl, dv griiqt, with general war- 
r an ty  unto the  said J. W. Friend and Chas. S. StringtBllow, 
their heirs, administrato~s,  execotors and assignfi, all the real 
estate I I L W  owned Ly tht? &aid C7eol.g~ D. lvhito,  in the town 
of Weldon, count? of Halifax, and State of Kor th  Ouol ina ,  
consisting c l t '  twu certain lots, with the store ~ O U S C S  now 011 

them, in nliicii said White lias been doing business, wherein 
his stock of goods now lies, and one vacant lot purchased of J. 
T. Evilns, all on the east side of' Bloant  street, in the t onn  



T h e  following release was cxccutecl i i ~  pn1en:incc of tlie 
a b o v e  deed,  to-wit : 

We, the nl1dcr8ignct1, creditors ot George  D. J V l ~ i t c ,  l a t e l j  
d o i n g  busiuces i n  t h e  t o m  of Wcldon ,  cou :~ ty  of TIalitiis, and 
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All  the known weditors of George 19. TITllite exccutccl t h e  
abovc release. 

Upon motion, Itis Honor  dis~nissccl the action : arid from tl lk 
judgment the  plaintiff's appealed. 

B i l l ,  Day ancl Coniylnnd, for the appellant. 
87nith & Si?o9zq, COII t ra. 
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READE, J We arc of tlie same opinion rvitli his IIonor 
be1o.v that the plaintiff, by accepting the terms of the deed iu 
trnst and signing tlie agreement of the creditors, released his 
lien of attacliment (if indeed he had any lien) and ninst take 
his stand with the other creditors arid share p ro  mta. 

There is no error. 

WILLTAN BURNETT and others u. TBOXAS W. NICHOLSON and 
others. 

An injunction will not be granted to restrain the erection of a clam, 
whereby the mill wheel of the plaintiff' is flooded, so as to beconic 
nselcss. 

For such an injury, damages will adequately compensate; and should 
the annual damage exceed twenty,dollars the plnintiiTis remitted tollis 
common Inw action, and can compel an abatement of the nuisance. 

(Pcrgh v. IVheeler, 2 Der. & Bat. 50; .Johnso~z v. Roail, 3 Jones 533, 
cited anti approved.) 

PWITION for an injnnctioc, 1 1 e d  before l lenry. ./., at Fall 
Terni, 1874, I~ALIFAX Superior Court. 

The facts as found by the Court mere as follows : 
Tlie plaintif& are owners of a grist mill. Tlie defendants 

owning land below them, werc erecting a darn on the sarne 
water course witliin six hundred or a thousand yards below, 
arid so close to plaintiEd mill as to back the water on the 
wheel of said mill to such an extent as to prevent the turning 
of the same and to submerge it to the depth of abont three 
feet, thereby seriously damaging and rendering entirely useless 
or of no value  aid mill. 

Upon this state of facts the defendants were ordered to show 
carm at  the next term of the Court why the in,jtinction shonld 
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nut be granted, and iri the meantime were restrained from - 
erecting said dam. 

A t  Fall Term, 1874, the case coming on to be heard, on 
affidavits and the argnn~ents of counsel, the restraining order 
was vacated and a reference ordered to state an account of the 
darnage sustained by defendant bg reason of said restraining 
order. From this j r~dgrnent the plaintiff appealed. 

Batchelor, for appellant. 
Walter Clark, contra. 

PEARSON. C. J. Tlic answer and t l ~ e  afidavits filed by the 
defendants so frlllr rr~eet the supposed equity of tlie plaintiff's, 
that his Ilonor W A . ;  obliged to refuse to c~n t inue  the injnnc- 
tion. I n  J o h h o ? t  v. h'oon, 5 2 3 ,  it is held, that although tho 
pondiug back of wnter by x mill darn does not actually over- 
f o w  any land o r i t d e  of the 1)mlrs vf the stream, 1)ut so ob- 
structs the flow of the water as to prevent land from being 
drained, rlle owner of tlie Iil11d ir entitled to damages under 
the act of 1809. In I'rrylc v. lCfheeler, 2 Dev. & Bat., 50, it 
is held that ponding water back in a stream so as t~ obstrtict 
the rriotions of the plaintiff's wliecl, is a case withill the opera- 
tions of the Act referred tr,. The subject is there EO elabo- 
rately disclissed by REFFIN, C. J., that i t  is not necessary to 

FRY anything 1110re about it. But it is riecessrry to remark 
t l~a t  the defendmts were ill advised in erecting their darn 
mitliout first resorting to the remedy given by the Act oi 
1868-'60, which is a modificatior~ of the Act of 1809, (Battle's 
Revisal, chap. 72. secs. 4 and  Y,) by wllicll three commissioners 
of view, like a jury of v~cw, are to examine the premises and 
report, nrnong other things, &' wlletlier the proposed mill will 
overfiow another mill or create a ~~ninancc: i t ]  tlie neiglibor- 
hood." And tlle plaintiffs were ill advised in riot resorting to 
the remedy given 1j.y sections 13, 14 and 15 of said Act. 

We are unable to see the forze of the position taken by Mr. 
Batclielor, that pondin y water back so as to flood the plain tipi. 
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wheel will callse '' irreparable damage," and on that ground 
authorize n resort to tht: equitable jurisdiction of the Court by 
injunction, instead of pursning the rernecly by petition and 
commissioners of view, R S  provided by tlie Act  of 1868-'69. 
T h e  injnry done bp overflowing l ind  is just as jrrcparnh'e as 
the in j~ i ry  done l)y f1i)otling :L wntc r  wliecl En a5 t o  makc ii 
wholly ineflicient, 0 1  l e r s  80 t h a n  i t  was before. TI,>mages vill 
c ~ , i ~ ~ p e n  ate for eit!tc~r injury,  and slionld the R I I ~ I I : ! ~  d r i r q e  
escccd txcntg dolla!e t lw  plaintif? is ~ ~ ~ n i t t e r l  to  his eonimor! 
Iawa~t ior l  and csn (. J iprl  ail abatement of thc n ~ ~ i m ~ c e .  

N o  error.  

W. 31. TALLY v .  WASH. REED and JOIIK C. SOS5,UIER. 

Where A contrnctetl i n  nviting to r o m y  :L t r x t  of lanil t o  B, who pic1 
n part  of t he  purchnse money, cnterecl upon the  land and then con- 
r e p 1  his intercst t o  C ;  and n juclgmc~lt l x ing  obtaiilcd against A,  
thc  Innd was sold: IIcld, tha t  t l ~ c  purchnscr a t  such sale acquired no 
title, as the interest of I m s  not h b l e  to execution. 

No equity can bc sold undcr tllc Act of 1912, unless t he  sale of such 
equity drnws to  it tho legal estate. This canilot be, if other equities 
are a t t c~chcd  to  such legill estate. 

(Jfooye Tr .  Byel s, G5 liT. O. Iicp. 240 ; A''11 i d l e  v. .7fco ti,!. GG N. C. Rcp. 
5 5 ,  cited a1111 :~pproved.) 

Crv~r, AOTIUN, tried by S c h e d ,  J; ,  at  Fall Term, 1874, 
U A D . ~ ~ ~ ~ < U S  Saperior Conrt. 

0 1 1  the 19th  day of October, A. D. 1859, J o h n  C. Sossa~ner 
was seized in t'ee of a tract of land lying in the  c o n n t ~  of Ca- 
barrns. Gosmmer col~lracted jn writing to convey mid tract of 
Innd to one Joseph Brown, for tlie sum of five hundred and 
fifty d~lliii'd, payable, by i:lstalnlen ts, i n  five years. 'Jnder 
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this contract Brown paid a part of the purchase money, and 
took possession of the land. 

I n  December, 1860, Brown conveyed his equitable interest 
in said land to the defendant, Reid, for a valuable consideration, 
and bg a written instrument. 

A t  May Term, 1870, of the Superior Court of C a b a r r ~ s  
county, a judgment was recovered against Sossamer on a money 
demand, and duly docketed, and on the 6th of June,  1870, an 
execntion issued there~ipnn. On the 9th of September said 
land was sold under said execution, the plaintiflbecotning the  
purchaser, taking the sheriff'e deed therefor. 

I A portion of the pnrchase money due by Brown remained 
unpaid. 

The defendant Reid mas i n  poseession of the land receiving 
the rents and profits. 

Upon this state of facts, the plaintiff demanded a judgment 
that he be snbrogsted to the rights of the defendant Sossamer, 
under said executory contract, and that a sale of said land be 
ordered to pay the rents and the unpaid purchase money. 

The  defendant demurred to the  complaint, assigning as 
gronnd of demurrer: 

1. That the complaint does not state facts sufficient to con- 
stitute a cause of action, in that plaintiff by his alleged purchase 
acquired no estate in the land, as the same was nct subject to  
execution as the property of John C. Sossamer. 

2. That there is a defect in parties, in this, that J o h n  C. 
Sossamer is a necessary party, either as plaintiff or defendant. 

The  coinplaint was amended, by making Sossamer a party 
and the demurrer sustained. 

From this judgment plaintiff appealed. 

Bailey, Vance and Dowd, for appellant. 
Wilson d2 Son, Montgomery and 3. Barringer,  contra. 

READE, J. Unt;il we had a statute allowing it, no equity in 
22 
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land was subject to execution sale. I t  follows that no equity 
is now subject, except such as is embraced in thestatute. 

Section 4, Act of 1812, provides that where A holds land in 
trnst for B, the interest of B may be sold under an execution 
against him. And  the purchase of snch equity shall draw to 
it the legal estate which was in A. So that the purchaser got 
the whole title, legal and equitable. And the trustee A had 
no more to do with it. I t  was just the same as if A, the trus- 
tee, had, by deed, passed the legal title to B, and then it had 
been sold under execution against B, which would of course 
have passed the whole title, the land itself. I t  also follows 
that if B's eqnity was such as that lie had no right to call upon 
A for the legal title, as if A had to hold the legal title to per- 
form some other tract, then B's equity could not be sold ; be- 
cause the sale of B's right oould )lot draw to i t  the legal estate 
out of A, which B himself had no right to call for. And so 
the  sale could not pass both the legal and equitable estate, the 
land itself, to the purchaser, as the statote required. And so, 
i t  had to be held, that while a pure simple trust could be sold 
under execution, yet a mixed trust could 11ot be. Fer  if the 
purchaser of a mixed trnst sued the trustee for the legal title, 
the land itself, the trustee could defend by saying, I am obliged 
a0 hold the legal title in order to perform another trust. 

Section 5 of the same Act provides for the sale under execu- 
tion of an equity of redemption ; and the same principles ap- 
ply. A mortgages his land to pay $1,000. H e  has a pure and 
simple eqnity to call for the legal title upon paying the $1,000. 
A11 of which appears xpon the mortgage deed. His eqnity 
may be sold, and the purcl~aser of his equity has the right to 
call for the legal title, upon paying $1,000. 

B u t  where the transaction had become complicated, part of 
the debt paid, and part not paid, or subject to setoffs, or other 
equities, involving an account, the law had no machinery for 
taking the account, it was ~ o t  an unmixed equity, and therc- 
fore not snbject to sale at  law, but the rights had to be adjusted 
in a Court of equity. N o  equity can be sold under tLe statute 
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unless the  sale of the equity can draw to i t  the  legal estate, 
which eannot be if the legal estate is hitched to some other 
equity : because then equal forces a rc  pulling in  opposite direc- 
tions. A n d  i t  is not the policy of the  law to sell uncertain in- 
terests, which would result in the sacrifice of property, and 
breed litigation. J u s t  as we find in this case, a tract of land 
whicli l1:1(1  been pnrchnsed by the  defendant a t  f ive  hundred 
do11czr,i, was bid off by the plaintiff at execution sale at  $60, 
because, as we suppose, no one knew what was sold. 

It does not follow that an eqnity, other than those elnbraccd 
i n  the  statnte, could nut Ire subjected to t h e  owner's debts. 
They may be anbjectcd since thc statnte, just as they conld 
have been s~ibjected before, by a procecci;ii:; i I )  equity. 

TQhat has p r o b ~ b l y  misled the  plaiutiff is tlie principle that 
the legal title to 1,zn(l could nndonbtedlp l)e sold under exe- 
cution, and t h e  purchaser could recorer :lie land in an action 
a t  law, and could be prevented only by injunction by a court 
of eqnity. A co11rt of'law said, you may sell the  land;  a court 
of equity mid, althongli yo11 have sold it, yon shall not rccorer 
i t  against an equity. And so altllongh the  sale was valid a t  
law, yet bccanse of tlic injunction, i t  amounted to nothing. 

E n d e r  our new sjsteln we have not one court to say yes, 
aud another to sriy no, abont the same tnntter. Both conrts 
are now united j r ~  one, and speali tlie sawe word, yes or no. 
And wlleri the court is asked for an order to sell the legal 
estate, \re h n v e  to sny w e  will not  grant  it, because there is an 
equity which forbids it, iind we will not do n vain thing. 

T h e  numerous decisions nnder the old system may be found 
in  3 I3at. Dig.  Titlc Execution, what m y  be  sold under exe- 
tion. A n d  nnder our new sgstem in Battle's Dig., same title. 
A n d  see Moore v. Byers, 6 5  F. C. Rep., 240; &pin& v. 
,Ua~.ti?(, 66  N. C. Rep., 5 5 .  Tho remedy for the plaintiff was 
an action i n  the  nature of a bill i n  equity against the defend 
ants. A n d  with proper an~endments,  if allowed, ellis action 
might be treated as snch. In  such action the  plaintiff' would 
h a r e  an equity as against Sossamer, of the value of what h e  
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bid and paid fur the land and of his debt. Sossanier has an 
equit;y as agairist Reid, ,to be paid the price or the balance of 
the price, at  wllioh he sold the laud to Brown. And Reid has 
an cqnity to have the title mado to him upon payment of the 
price. And if a sale be necessary, t h a t  car] be ordered. 

There is no error. The case will bc remanded to t l ~ c :  
end, &c. 

PER C U E I A ~ ~ .  Judgment ~ffirlned. 

JAMES I{. DBNIEL c. TIIO&IAS M. OWEN. 

A Superior Court has no power, under sec. 1, chap. 22, Bat. Rev. to 
order a defeaclant to pay into Court on a day certain, the amount of o 

debt due on a judgment, and in default thereof, to attach such de- 
fendant for contempt of Court. 

The Courts still h a w  pomcr, where the relation of trustee and cestxy 
pue t w s t  exists, to order a fund held in trust to be paid into Court, 
to the eltd, that the fund should be put under the protection of the 
Court. Such on order is a lawful order within the meaning of the 
statute, nncl may be enforced by attachment for contempt. 

APPLICATION. for an INJUCTION, tried before Eerr, J., at Fall 
Term, 1874. ORANGE Superior Court. 

The  defendant moved for an order of injunction to restrain 
the plaintiff from collecting the amount due on execution, on 
account of an alleged error in entering judgment for an ex- 
cessive amoont. A restraining order had been issued on the 
affidavit of defendant until the hearing. 

The  defendant also moved to set aside the judgment on ac- 
count of n breach of agreement on the part of' the plsintiff, 
and accident, mistake and excusable neglect on the part of the 
defendant. 

The defendant produced the affidavit on which the restrain- 
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iug order had been granted, and another made before tlie Clerk 
of Orange Court. I I e  also produced the original papers in the 
action, on which the judgment was rendered. 

Plaintiff on his part produced the execution and endorse- 
ment thereon, and ofI'ered his own affidavit and that of his at- 
torney, William A. Graham, and a letter from the latter to 
R. M. Stafford, sheriff of Gnilford county, admitting error by 
inadvertence of the Clerk in issuing esecution for too great an 
amount of interest, and directing that only the true amount 
due on the judgment should be collected. 

T h e  Court found the fact to be as stated in tlie affidavit of 
the plaintiff and that of his attorney, and overruled both 
motions of tho defendant and dissolved the restraining order 
with costs. 

On inotlon by tho plaintiff, his Honor adjndged that unless 
the defendant ~liould pay the amount of the judgrnent and 
cost, and the cost of tlie proceedings of that term, before tho 
end of the term, he should be attached for a contempt of Court. 
The defendant excepted. 

T o w g e e  and Gregory, SI1ijy & Bniley and Strayhorn, for 
appellant. 

W, A. GwAam, contra. 

PEARSOX, C. J. The philitiff obtained judgment by default 
against the defendant f o ~  a deBt, sued out execution and had 
i t  levied on land. The defendant obtained a restraining order 
on the ground of :L variance between the judgment and the 
execution. The restraining order was discharged upon the 
plaintiff's agreeing to correct the execution by niaking i t  con- 
form to the judgment. Thereupon the defendant, on affidavit, 
moved to vacate the judgment on the ground of inadvertence, 
$c., under section 133, C. C. P. This motion was not allowed. 
Thereupon the plair~tiff n~oved that the defendant be ordered 
ts pay the amount of the judgment into Court, and on his 
failure, that an attachtnent issue for conletnpt in pursuance to 
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the statute '' Concerning Contempt," Battle'a Revisal, chap. 
24, sec. 1, sub-division 4, " Wilful disobedience of any process 
or order lawfully issued by any Court." 

His  Honor allowed the motion and it was ordered that " the 
defendant pay into the office of this Court the whole ntnount 
due on the judgment aforesaid, (the execution being cor- 
rected thereby,) before the expiration of the present term 
of the Court," &c,, and in case of his failure to make such 
payment, the Clerk shall issue a writ of attachment command- 
ing the sheriff to take the body of the defendant and keep 
him in close custody until he shall pay the amount due on the 
judgment and all costs, to-wit, &c. 

T h e  question is, had his IIonor power to make the order re- 
quiring the defendant to pay the amount of the judgment into 
Cour t?  W e  declare our opinion to be, that this order is void 
and of no legal effect, and is not a ' L  l a ~ f u l  order," because of 
a want of power in  the Court to make it. 

Under the old equity system, the  Chancellor had power to 
order one who hold the legal title in trnst for another, to execute 
a deed. So  he had power to order a defendant who he!d a fund 
in trust, whether i t  consisted of bonds or of money, to pay 
"the fund" into Court, to the end that the fund ~ h o u l d  be put 
~ l n d e r  ,the protection of the Court. This power, the Conrt 
still has under the new system in all cases where there is the 
relation of trustee and cesfue pue trust, and the land or the 
fund is, in contemplation of a Conrt of Equity, theproperty 
of the plaintiff in an action brought to enforce the equity, and 
an order made for the execution oi a deed or the payment of 
the fund into Court, is a lawful order within the meaning of 
the statute above cited. 

I n  oar case, there is no relation of trustce and cestue que 
trust, no fund in the hands of the defendant to which the plain- 
tiff has an equitable title, but the relation is that simply of a 
creditor who has obtained judgment against his debtor, and 
thereby merged the original debt, into a higher security. But  
there is no fund to which lie is entitled and for the protection 
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of wliich hc call invoke the aid of tile Court, the relation is 
merely that of " creditor and debtor." 

T h e  plaintiff can enforce payment of his judgment by a 
writ of "Ji,  /'a," and under the old system by a writ of ca, sa, 
nnder the new system (by which imprisonment for debt is 
abolished) by supplemental proceedings, to ~ x ~ c l l  causes in 
action and other intangible interests. I f  the Court has power 
in the case of creditor a n d  debtor, when there is judgment to 
order the defendant to pay the amount of the jtldgmeat, into 
Conrt by a day certaiu under pain of going to jail ('without 
bail or maniprise" until he complies with the order, the con- 
dition of debtor will be worse than i t  was before the abolish- 
ment of imprisonment for debt, for whereas before he wae 
allowed to give bond for his appearance, and to " swear outy7 
or else to hsve the benefit of " the prison bounds," now under 
an order like that we are consid~ring, he must go to jail and 
remain in close custody unt i l  hepays the debt ! 

Such is not the law. I t  has no principle of reason to rest 
on, and 110 anthorit,y can be found in all the books of reported 
cases to fiupport it. There is not even a clictwm in any of the 
books, tending to give it cocntenance. 

W e  would have been at a loss to imagine, how the idea, that 
the Court has any fiuch power ever suggested itself, but for the 
fact that i t  appears by the record, that after execution issued 
upon the judgment and was levied ou the land of the defen- 
dant,  he obtained a restraining order upon what his Honor 
finds to have been a "frivolous pretext" because of a slight 
error in the execution which the plaintiffs connsel was willing 
to  have corrected, and when an injunction was refused, he 
added to his enormity, a nlotjon to vacate the judgment on 
affidavit as to excusable neglect, or inadvertence in failing tc 
put  in an answer to the cornplaint which motion his Honor 
likewise refused, liolding the affidavit to be insufficient. There- 
upon his Honor made the order to pay the amount of t h e  
judgment into Court, &c. I t  has heretofore been considered, 
that the offence of making " a sham defence," was amply dis- 
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couraged by allowing the plaintiff to take judgment by de- 
fault, and the oflence of obtaining a restraining order was 
amply discouraged by setting aside the order, at  the cost of the 
defendant, and the offence of moving on affidavit to vacate a 
judgment on the ground of inadvertence, Ssc., mas amply dis- 
couraged by refusing the motion and requiring the defendant 
to pay costs. Superadded to the fact, that if there be any 
false swearing in the premises, the party is liable to indictment 
for perjnry. IIow " a sham defence " is a " frivolons pretext'' 
for a restraining order, or a motion to vacate a judgment, on 
an affidavit held to be insufficient, can confer upon a Judge the 
power to order the defendant to pay the amount of the judg- 
ment into Court, by a day certain on pain of being sent to 
jail and kept closely confined until the judgnlent is satisfied, is 
beyond our power of comprehension. 

There is error. Judgment below reversed, at the cost of 
plaintiff: This will be certified. 

PER C ~ K I A M .  Judgment reversed. 
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STATE F. AUSTIN HILL, CORNELIUS WILLIAMS and ALFRED 
WALKER. 

In an indictment against three for murder, charging that H, one of the 
prisoners, fired the gun, and that the other two were present, aiding 
and abetting: Held, that i t  was not error in the Court below, t~ 
charge the  jury, that if either of the prisoners fired the gun, the  
others, being present aiding and abetting, were equally guilty. 

Where, in an affidavit filed for the removal of a prisoner's case, the facts, 
whereon the belief is founded are set forth, so that in  the language 
of the statute L L  the Judge  nay decide upon such facts whether the 
belief is well founded," the Judge acquires complete and final juris- 
diction, his decision not being the subject of review by this Court. 

(Sta.le v. Cockman,, Winst, 95 ; Twitty's case, 2 Hawks 248 ; State v. 
Seaborn, 4 Dev. 305; State v. Ilildreth, 9 Ired. 429; State v. Collins 
and Blalock, 70 N. C. Rep. 241, cited and approved.) 

INDICTMENT FOR NURDER: tried before Ilenry, J;, at Fall 
Term, 1874, NORTHAMPTON Superior Court. 

The  defendant Austin Hill, npon aftidavit moved ibr the 
removal of the case from Northampton county. The follow- 
ing is the affidavit upon which the motion was based, to wit : 

I " State 7 
v. 

Austin Hill, Cornelius Williams 
and Alfred Waker. 

T h e  defendant Anstin Hill makes oath that there arc prob- 
able grounds to believe that justice cannot be obtained in  this 
county, and he founds his belief upon the fact that the case has 
been very much canvassed and tallied about by all clases of 
people in said county, greatly to his prejudice; nlany men of 
position and influence in society have rnanufactnred a preju- 
dice against l i in~, which he fbars wonld prevent jueticc here. 

his 
Signed AUSTIN X HILL.. 

mark. 



346 I N  THE SUPREME COURT. 

STATE V. BILL et al. 

T h e  motion was overruled by the Uonrt and the defendant 
excepted. 

T h e  defendant Ilill, with the other defendants, thcn moved 
for a severance. The motion was overruled and the defendants 
excepted. 

M ~ J .  Press J I I ,  the widow of deceased, wits introduced as a 
witness on the p r t  of the State, and testified as fvllows : 

That soon wfter the clock struck nine P. M. she, her husband 
and the f'amily retired, that soon thereafter some person spoke 
from the top of the hill, saying that Dr.  Ramsag had two 
horses, which he wished the deceased to put in the stable. She 
did riot recognize the voice of' that person, and did not know 
who it  was. The deceased got out of bed, put on his shocs 
arid no other clothing, and went up on the liill towards thelot. 
I n  a few rninntes thereafter, she heard a noise like a slamming, 
and a few minutes afterwards a person came to the door of her 
house and said, " Miss Alice, yonr father wants you to send 
him his pocket book." Alice got up and looked for the pocket 
book ; while she was looking for the pocket book, the parson 
ran off, and soon thereafter the deceased came in a r~d  exclaimed, 
old Cornelius! old Cornelius! old Cornelius has shot me ! H e  
also mentioned the name of Austin Hill, bnt did not say what 
Rill  had done. No  light was thcn in the house, bnt the lamp 
was then lighted a r~d  it was discovered that the deceased was 
wounded in the left side of the neck. About three-quarters of 
an hour afterwards, the witness and her two daughters went 
up the hill, and bj. Innd cries moused the neighbors, all of 
whom were negroes, to w i t :  Sam Willia~ns, Wyatt  Williams 
snd Jack Korwood, and told the111 t l ~ ~ t  old Cornelius had shot 
Mr. Presson. Witness, her two daughters and the three ne- 
groes went back and entered the house, when Mr. Presson 
took the llar~d of Sam Willianus, and told him something, 
which witness did not hear. 

T h e  State next introdnced Rfartha Alice Prcssoo, a dangti- 
ter of the deceased, aged fifteen, who testified that her father 
was watcliman of the Weldon bridge, that the family retired 
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on the night of tht: homicide in the following order, to wit : 
her father first, then her mother, then her sister, then herself. 
That soon after she retired, some one, whose voice she did not 
recognize, called from the hill and said Dr. Rnmsey had two 
horses which he wanted cared for. H e r  father kept stables for 
the accon~modation of persons who go to Weldon from thia 
side of the river. That her fiitlier hesitated, but concluded to 
go, got up and put on his shoes, bnt before he left the house the 
clock struck nine. The clock was accnrate and kept railroad 
time. That he had not been gone long before she heard some- 
thing like a slamming. I n  about fifteen minntes after lie left 
some one zame to the house an'd told her, her father said send 
him his pocket book. That she recognized the voice of Aus- 
tin Hill. The  door was left open when he went out, she got 
up and went by the door that was open and passed throngh an 
entrance into the diningroom, where her father put his clothes, 
and she saw a man standing at  the door. I t  was Austin Hill. 
When she returned from the dining room and stated that she 
conld not find the pocket book, he stepped on the top step, bat 
seeing her father coming from the hill he jnrnped of?' and run. 
IXe father came in and said '(strike a light, old Cornelius has 
shot me." She knew Cornelius Williams, her father always 
called him Cornelius. She stayed ill the house with hirn about 
half an hour, when her mother, her sister and herself ran up 
the hill and screamed. Sam William~, \Vyatt Williams and 
Jack Norvood came to them. I n  conlpany with them, they 
returned to the house. I Ier  father took Sam Williarns by the 
h a ~ d  and told him something, which th.: witness did not hear. 

The Stste then introduced Thomas Devereux, who testified 
that on the night of the homicide he was at  J .  J. Long's: Nor- 
wood plantation, and intended to sleep that night out doors, 
under a tree, but had not gone to sleep. That about 1 ~ l f  past 
eight o'clock he heard a noise as of the fket of horses, appa- 
rently going rapidly in the direction of Meed Castle, which is 
the way to the place of the homicide. On cross exntriinntion 
the defendant's counsel asked the witness if he did not believe 
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in ghosts, and if he  had not frequently heard the noise of ghost 
horses, and if 11e could tell the  diference of the sound made by 
real horses ? 

T h e  witness responded that  he  had frequently heard the  
noise of ghost horses, but conld tell tlle difference between 
that  and real I~orses. H i s  mind manifested to him the  dif- 
ference. 

The  Solicitor then asked the witness if h e  was not  an illit. 
erate person, not having had tlle benefit of an education, to 
which the witness replied that he was. 

T h e  witness left the stand, his Honor  remarked to the  
cunnsel that one of North Carolina's most distinguished Judges  
was said to have believed in ghosts. 

The  defendant Wil l ian~s  relied upon an alibi. 
I n  his charge to the  jnry, his Honor  said : " I t  is dificnlt for 

any person to swear positively as to time, a t  night, who has 
not exanlined a time piece." 

IIib Honor  charged the j u r y  " that the law ns laid down by 
the connsel (naming him) was c ~ r r e c t ,  and that he charged i t  
as the lam in this case," but did not repeat the  language of the  
counsel. 

H i s  Honor  also said that if the jury beliered the  testiinony 
of Martha Alice Presson, the defendant Hi l l  was present a t  or 
near the  house of the deceased abont the  time of the  homicide. 

That  the theory of the  State was that Alfred Walker stood 
a t  the lower gate of the lot. That the evidence did not show 
that there were two gates to the  lot. 

T h e  connsel for the  defbndant Hil! asked for the  following 
instrnction : 

1. Unless tlle jury car1 find from the evidence tlmt the  g u n ,  
when fired, was in the  hands of Austin II i l l  or Cornelius Wil-  
liams, they must find Anstin Hill  n ~ t  guilty. 

2. There is no evidence that  the p n  was in the  hands of 
Austin Hi l l  when fired. 

3. If the dying declarations of the  deceased a le  to be he- 
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lieved, the gun was not in the hands of Austin Ri l l  when 
fired. 

The  first instraction was denied. As to tlie second and third; 
 hi^ Honor said that he had already charged the jury that if 
they believed t l ~ e  defendants were all, or any of them, engzged 
in the homicide, it was not material who fired the fatal shot, 
but that all who participated in the deed were equally guilty. 

The  jury rendered a verdict of guilty. There was a motion 
fur a new trial, tlie motion overraled arid judgnlent pro- 
nounced, and the prisoners appealed. 

TK Il? Peebbs, for the prisoners. 
Attorney C;el~er.al liargrove and Bz~sbee & Bzubee, for the 

State. 

BYNCM, J. This is an indictment against the prisoners Hill, 
Wi l l i am and Walker,  for the nlnrder of SaninelPresson. The  
first count charges tliat Hill fired the gnn,  and that the cther 
two !.:ere present aiding and abetting; the secund count 
charges that Williarna fired the gun, Hill and Walker being 
present ading and abetting in the homicide. 

I. After the evidence was given, t l ~ e  counsel of Hill asked 
the Court to instruct the jury, that unless they found from 
the evidence that the gun when fired, was in the hands of Hill  
o r  Williams, they must find Rill  not.guilty. This his IIonor 
seh~eed, and in that there is no error ; for suppose the gnn was 
in the hands of neither Hill  or Williams, but was in the hands 
of the other defendant, Walker. In sucli case all the authori- 
ties agree that mould be sufficient to warrant the conviction of 
Hill and Williams, if theg were present aiding and abetting. 
2 Hale's P1. Cr. 292,l H. P. C., 437, 7 Co. Rep., 67a. 1 E i ~ h o p  
Cr. Procedure, 546, Arch. 6, St& v. Cockman, Winst. 95. 
H o w  it would have been if some person, not named in the in- 
dictment, had fired the fatal shot, we are not called npon to 
decide, for there is here no allegation or evidence that soch 
was the case. 



350 I N  THE SUPREME COUIET, 

STATB V. HILL el al. 

2-3. T h e  second and third instructions asked for, wore that 
there  was no evidence that the  gun was in tlie hands of Hill  
when fired, and that  if the  dying declarations of the  deceased 
were to  be believed, the gun, when fired, was not in tlie hands 
of Hill. These instructions were properly refused, because it 
was not at  all material whetllcr the gnn was fired by I3ill or 
not. II is  f lunor  in substance and effect charged the  jnt y, that 
if they were satisfied that  the  defendants were all, or  any of 
them, engaged in the hon~icide, i t  was not material which of 
then1 fired the ~ I : I I .  We can see no error in this charge as 
applied to the  berj meagre statement of the evidence set forth 
in the  case. 

4. When  the  c.ice cS8lne on tlic prisoner, Hill, filed a n  affi- 
davit settiog fortll t i i , d ~  he could not have a fair trial in tlie 
county, alld asked the Court to retnove the  action to another 
county for trial, ~vllicli  notion his Honor  disallowed. Was  
this error 1 I t  is not denied tliat the  affidavit states the causes 
for removal as fully as is required by t l ~ e  statnte, Rev. Code, 
ch. 31, scc. 115 ; and the onlj7 question is, was the  re:iloval a 
matter of discretion fur the Judge.  T h e  first Act upon the  
subject was passed in 1806, wl~icll declared tliat a removal 
shall take place when a party s i~al l  state on oath '; that there 
a re  probable grounds to believe that justice cannot be obtained 
in the county," $c. Under  this Ac t  sornc of tlie Judges had 
scruples and believed they had no power to deny the  applica- 
tion for removal, when such all affidavit was n~ade.  I t  was 
to remove these doubts that the Ac t  of 1808 mas passed, 
which provided that no  order of removal shall be made "unless 
on oath made, in which the  facts wlierever the  deponent founds 
his belief that justice cannot be obtained in the  county whore 
the snit is pending, shall be set forth that  the  J u d g e  mily de- 
cide upon such facts whether the belief is well founded." This  
lat ter  Act, though i t  solved some doubts, raised others, for in 
the  State v.Twifty, 2 Hawks, 248, the  affidavit for removal on 
the  par t  of the State set forth that  " the deponent believes the 
State cannot have a fair and impartial trial i n  the county of 
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Burke ;" whereupon the case was moved to the county of Lin- 
coln, and the party tried there and convicted. On appeal to 
this Conrt, the judgment was arrested upon the ground that 
the affidavit did not state the facts on which the deponent 
founded his belief, as was required by t l ~ e  Act of 1808, and so 
the Court of Lincoln had no jurisdiction. But  the Court 
there say, that if the facts had been set forth, the Judge of the 
Superior Court and be alone must have decided on theni. I n  
the subsequent case of the State v. Seahona, 4 Dev. 305, on the 
affidavit of the prisoner, his case was removed from Wake to 
Cumherland county, where lie mas tried and convicted. I n  
this Court i t  was moved in  arrest of jndgrnent on the g ro~lnd  
that llis case was improperly moved from Wake, the anidavit 
not stating the belief of the prisoner that he could not obtain 
jnstice in Wake connty. The judgment was not arrested, but 
the authority of Twitty's case was doubted. For  if one Judge 
removes a case to another county on an affidavit which he 
deems sufficient, and the Judge of thc otlier county refuses to 
try and disclainis the jurisdiction because he thinks the  affi- 
davit insufficient in law, or if he tliinlis the affidavit sui3cient 
and exercises jurisdiction, but this Court, on appeal, arrests 
judgment because of the insufticiency of the aEdavit, as was  
douc in Twitty's case, it is at  once seen what confusion and 
uncertainty would involve the adniinistration of justice. 
Therefore in Seaborn's case i t  is said by the Court that " i t  
seems indispensable that there should be a plain and certain 
method for the Court to which a cause is removed, to deter- 
mine whether i t  is bound to try it, that is, has the power to 
do so, about which, if i t  stands on the force of t h e  
order, the minds of any two Judges may come to 
different conclusions of fact." The  rule there declared is, 
that this Court will look into the affidavit to see whether the  
facts on which the applicant founds his belief are  stated ; if 
the facts are stated, this Court can go no further, for the  Judge 
to whom the application is made, and he  alone, decides on 
their snfficiency. I t  follows, according to these cases, that if 
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no fkcts are stated in the affidavit, the Court has no power to 
remove, but if the facts are stated, the Court is to  decide on 
their snfhiency, and, in its discretion, grant or refnse the ap- 
plication. But this rule is not altogether satisfactory as fur- 
nisliing an nnerring gaide to the Conrts, for one Jlidge might 
differ from another as to whcther the facts are stated or snf- 
ficiently stated, and so take or refuse to take jurisdiction of a 
cdse rcmovcd to his circuit for trial. I t  cannot be held, for 
instance, that a rcrnoval withont aEdavit monld confer jnris- 
diction upon the Court of anothcr county; a trial in the latter 
upon such a rcrnoval +would be a nullity according to the cases 
we have cited. 

Nor, on the other hand, ought i t  to be held that a mere de- 
fective statemect of the cawm for removal in the affidavit, 
makes the removal void arid as conferring no jnrisdiction to 
try. It might, however, be inferred from Sea6orn7s case, that 
ai3nch defective statement would be fi~tal, for the decision in that 
case is put upon the express gronnd, " that the aflidavit comes 
up, in this respect, to tlic statutes." Doubtless, the most in- 
fallible rnle would be to mala  the order of removal conclusive 
in all Courts, bnt this cannot be done without violating the 

words of the act and tlie decisions of this Court. The 
act a~ithorizing the removal creates a new and special jnrisclic- 
tion, and before that jurisdiction can be required, the condi- 
tions precedent must be complied with, and to that extent the 
power of removal is not a matter of discretion. But where 
the facts whereon the belief ie founded, are set forth i n  the 
&davit, so that, in the language of the act, " the Judge may 
&ci& upon such facts, whether the belief is well grounded," 
then the Judge acquires compldte jurisdiction and his decision 
is final, and not tlie subject of review. I t  was so held by this 
Court in the later cases of the State v. Duncan, 6 Ired. 98, 
and in State B&?reth, 9 Ired., 429, and to that extent the 
question may be considered at rest. 

I n  the case before us, the facts are sufficiently stated, and 
therefore the action of the Judge was final, and would have 



J A N U A R Y  TERM, 1875. 353 

been so, had he  ordered the removal as prayed for, instead of 
denying the motion. I t  will be observed that the statute does 
not impose a duty, but confers a discretion, and therefore it is 
always con~petent for the Conrt to refuse to remove. I n  the 
exercise of the power of removal, this Court has incnl- 
cated H spirit of great liberality in favor of life, and that i t  
ought t u  bc a very clear case of demerit in the applicatiou, to 
justify the Jndge in refusing to allow at least the first removal. 
T h e  administratiou of criminal justice must not only be im. 
partial in hc t ,  but the snbjects of it should have the best reason 
to  believe they have had a fair trial. W e  have no reason to be- 
lieve that the lam has not been fair13 ~til i i i ir~i~tered in this case. 

5. The question of scvertznce in the trial is a matter of dis- 
cretion with the Judge, and from his decision there is no ap- 
peal. State v. Collins and Blalock, T O  S. C, Rep., 241 ; Hil- 
clreth's case, 9, Ired,, 429. 

There is no error in the record. 

PER CURIAM. Jndgment atfirliled. 

D. N. DURIIAJI v. TV. H. BOSTICK and WILLIAN MARTIN. 

In an action of ejectment, the plaintiff claimed under a sheriff's deed, 
and the defendant alleged that the land so sold was exempt from exe- 
cution as a Homestead, and that the sale by the sheriE was therefore 
void; and it  appearing on the trial that the land was sold for the 
payment of the purchase money: Held, that although there was no 
evidence of record that such was the fact, yet as the sheriff took the 
responsibility of acting on his own conviction, and as his conclusion 
was right, the sale is not void. 

(Cansler v. Pite, 5 Jones, 424, cited and approved.) 

EJECTJIENT, tried before Schenck, J., at Fall Term, 1874, 
CLEAVELAND Superior Court. 

This action was brought against R7. H. Bostick and Hill 
2'3 



3 54 I N  THE SUPREME COURT. 

DEREAM v. BOSTIOH and MARTIN. - 
Hammick at Spring Term, 1873, and at Fall Term, William 
Martin was allowed to defend as landord of Hill IIainmick. 
Han~miok  had been in possession of said laud since 1869. The 
land in dispute originally belonged to D. D. Dnrham azd was 
conveyed to Dostick in 1862 or 1863. 

The  plaintiff claims title to said land under s sheriffs deed, 
made on the 9th of' April, 1872, in pursuance of an execution 
against W. H. Bostick, in favor of Eliza Webber, executrix. 

The  judgment was taken in favor of A. A. McAffee, who 
died in February, 1671. The record shows the will of Mc- 
Affee, and the appointment of Eliza Webbcr as his executrix, 
and her qualification as such. 

The  s11eriFs deed for the land was registered in July, 1872. 
The plaintiff introduced evi(1erice to show that the jndg- 

rnent against Bostick in favor of M:Affee was obtained on a note 
or obligation given by Bostick to D. D. Dnrham in  payment fbr 
theland in dispute, and assigned to A. A. McAffee by Durham. 

The defendant Martin claimed title to a part of the land, 
called the " Chesnut log tract," under ,z deed from W. 14. 
Green to William Xartin, dated October 5tl1, 1872, aud r e g  
istered after the comrnencement of this suit. 

W. H. Green had a deed for this part of the land made by 
Bostick on the 15th of March, 1869, and registered since the 
comrnencement of this action. 

Both of these deeds were registered 011 the same day by 
~cknomledgement, and were zot  witnessed. 

The  defendant w. H. Bostick claimed title to a part of the 
land in dispute, linomn as the D.  D. Dnrham honse place, as a 
homestead, laid on' under the statnte. 

The  petition to tho magistrate to appoint comnlissioners for 
this purpose, was dated March 15, 1669: and their proceedings 
were registered on the 27th of March, 1869. There was no 
evidence that the provision of the act requiring six months 
notice had Geen complied with. 

The  plaintiff introdnced evidence to d:ow that the deed 
from Bostick to Green was made to defraud i3ostick's creditors 
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and that Martin had notice of the frand when he purchased. 
For  the purpose of showing frand i n  the title from Bostick to 
Green, he proposed to prove the declarations of Green made 
after Bostick had conveyed the Cheenut log tract to him and 
while he was claiming possession, and before Green had mu- 
veyed to Martin. 

The  declarations were " that G ~ e e n  said he  had bought both 
the Chesuut log place, and the liouse place from Bostick, and 
taken separate deeds for the same, that afterwards Bostick 
found ont that he could keep the home place under the home- 
stead law, and he (Green) surrendered tlm deed. 

The defendant objected, but the objection was overrded by 
the Court. 

The plaintiff' introduced evidence to show that Martio,at the 
time that Green conveyed the Chesnnt Icg place to him, ha8 
notice of the fraud and of the plilintiflys purchase at the sherift's 
sale. 

The plaintiff oflered i n  support of his title, the exec~itioo and 
sheriffs deed. The defendant objected to the execution be- 
cause i t  was on a judgment of A. A. McAfee, who wae dead, 
and contended that the sherifl's sale under the execution paseed 
no title. 

The  Conrt overrnled the objection. 
The  defendant offered evidence to show that the deed from 

Bostick to Green was not fraudulent, and that Martin had no 
notice of such fraud if there mas any. 

The  defendant also offered evidence to show that theoblig8- 
tion on which the McAfee judgment was taken wae not given 
for the land in dispute b~zt  for an entirely different considers- 
tion. 

After the issnes were framed and the jury empannelled the 
defendant asked to have this issue submitted : Did the two 
tracts of laud join ? 

The Court refused on the ground, that this issue was not 
raised by the pleadings. 
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I t  was in evidence that the lands did not join but were very 
nearly adjoining. 

T b e  following issues were submitted to the jury, and de- 
cided respectively as follows : 

1. I s  the deed from Bostick to Green, for the Chesnut-log 
place fraudulent as to creditors ? I t  is. 

2. If i t  was made to defraud creditors, did Martin have no- 
tice of the fraud when he purchased i t ?  H e  did. 

3. Under whom was Bostick holding on the 9th of April 
18721 W. El. Bostick. 

4. Under whom was he holding in October, 1872 ? Durham. 
5. What was the note given for, which was suedon '1 Land. 

. 6. What  land? A balance on the D.  D. Durham tract of 
land, and the Chesnut-log tract. 

Upon the finding of the jury, judgment was given for the 
plaintiff, and thereupon the defendant appealed. 

Shipp & Bailey, for appellant. 
J. F. BoEe, Battle ci3 Son, contra. 

PEARSON, C. J. Mr. Bailey for the appellant made seven 
points, and it is necessary to dispose of them separately. 

The  purpose of an argument at  bar is to have both sides 
presented, and to aid the Court in coming to a conclosion, by 
showing what can be said on the two sides. T l ~ i s  purpose of 
" aiding the Court " requires an attorney to abandon all points 
made in the hurry of the Circuit, which upon more considera- 
tion he finds not to be tenable, so as to devote his argument to  
the  main points of the case, without causing a diversion of the 
mind of the Court, to matters of minor importance. 

1. The execution issued within less than three years after the 
rendition of the  judgment. 

2. The  executrix was authorized to sue out execution and 
judgment obtained by the testator. Bat. Rev. chap. 45, sec. 
135. 

3. T h e  objection for s misjoinder of action on the ground 
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that the two tracts of land did not adjoin, lrl~ist be taken advan- 
tage of by deufurrer, if the errur appears on the face of the 
record, otherwise, i t  must be relied on by the answer. C .  C. 
P. sec's. 98, 99. 
4. Tlie declarations of Green while ownislg the land and 

claiming the possession, are evidence against the defendant, 
who claims under him. Candor v. Eite, 5 Jones 424. 

5 .  That  is the main point in the case, and rests on the 
ground that the validity of the homestead cannot be impeached 
in a collateral way, and i t  must be established in some direct 
proceeding that the judgment on which the execution issued, 
and the homestead was sold, was rendered for the purcl~ase 
tnoney of the land-otherwise the sheriff has no power to sell 
and is liable to indictment for so doing. 

Tlie Constitution, Art.  V, see. 2. "Homestead and Ex- 
cmptions " provides, " no property shall be exempt from sale 
for taxes or for the payment of obligations contracted for the 
purchase of the  premises." The  jury find that the debt on 
which the jndgrnent was rendered was an oblig3tion for the  
purchase of the land covered by the homestead, so it is clear - 
that the land was liable to sale under the execution. 

As there was no record evidence of this fact, it may be, that 
the sheriff' would have been justified in refwing to take upon 
himself the responsibility of deciding the fact, and was not 
obliged to sell, until the creditor shonld establish the fact, in 
some direct proceeding for that purpose. 

But ,  in  this case, the sheriff took tho responsibility of acting 
upon his own conviction as to the fact, and as his conclusion 
was right, as fonnd by the jury and the homestead was in fact 
liable to be sold, there is n o  principle upon which his sale can 
be held to be void ; he liacl vower to sell and elected to exer- 
cise it. 

A s  however the sheriff would have been justified in refusing 
to sell, that L o t  suggests the  policy of providing by statute, in 
order to meet the exigency of all like cases that the creditor 
may allege in his complaint that the debt suod fur is " an obli- 
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gation contracted for the purchase of the premises,'' and jn 
ease the allegation be admitted or found by the j~wy,  the fact 
shall be set out in the judgment, and shall be noted upon the 
execution, as i n  case of a secnrity, who is allowed to have the 
fact fonnd, and noted on the execution for the guidanw of the 
eherifl. 

I n  the meantime, and without a statute to that effect, if the 
allegation be made in the complaint and is admitted by the 
answer, or being denied, is found by the jury, the Superior 
Court Judges in furtherance of the administration of the law, 
according to the provisions of the Constitution, will no doubt 
allow that fact to be set out in the record, so that i t  may be 
noted upon the execntion, and thereby relieve the sheriff' from 
responsibility; and enable the plaintif? to get pay for his land, 
without any circuitous proceeding which the refusal of the 
i311eriIY to sell, might make necessary in order to enforce pay- 
rneut. The  other points need not be noted, except to sa;y that 
i t  does not appear, that tho defendant had a wife. 

PER CURIAM. N o  error. Judgment affirmed. 

STATE v. JOSEPH BUCKLEY. 

It mould be a serious obstruction to the ad~ninistration of justice, if 
transcripts sent from one Court to another, sometimes loosely made 
up, could not bo amended by the original records. The Courts have 
authority so to  amend, in order to make such transcript conform to 
the original record. 

Upon a trial of larceny, i t  is competent for the State to show the condi- 
tion of the prosecutor at the time of the alleged larceny, and for 
sometime thereafter, in order to prove that he had been drugged, as 
well as the potent effects of the drug administered. 

(Upton's case, 1 Dev. 513, and State v. Jackson. 65 N. C. Rep. 305, 
cited and approved.) 

INDICTMENT FOR LARCEN~,  tried before iS'chenck, J., at Fall 
Term, 1874, CAEARXU~ Superior Court. 
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The larceny was alleged to have been committed in an alley 
eading from the Charlotte hotel to a livery stable in the rear 

of the lot, at the end of an omnibus, which stood near a shed. 
One Whitlock, keeper of the stablee, testified that he  was at 

the stable and $saw the defendant Buckley, and Bogd from 
whom the money was stolen, coming down the alley arm iu 
arm, early in the morning, also four other men whom be did 
not know, following close after them, Defendant said to Bogd; 
:'Your name is Boyd and mine is Eoyd, lets take a drink." 
Boyd then drank out of a bottle of Bnckley's and very Goon 
became "as limber as a dish-rag, and seemed to lose his senses.', 
A t  tliat time Bnckley, Boyd and the four men were at the otep 
of the omnibus. One of the men, " a little Iriehmen," pre. 
tending to be very drnnk, pulled out some cards and threw 
them down on the omnibus step, and all the men said to Boyd 
"bet, bet ;" Bogd replied, "I  never do bet," and r e f ~ ~ s e d  to 
bet. Just  then one of the party, witness conld not say which 
2s they were all close together, put his lland into Boyd's left 
hand pants pocket. Boyd clasped his hand on the pocket and 
said, Don't take my money," but the anan did take it. 

Witness attracted by this conversation gave better attention 
and came nearer to them. The man with "white pants " had 
the money, and counted it  out, $75.00, and handed it  to one of 
the others, who irnlnediately rnade off with it. They were all 
strangers, and witness had not seen them since. 

As soon as the money was taken the party scattered and 
Buckley led the old man Boyd back to tho stable. Boyd was 
complaining and Buckley said, "Hush, we'll fix those fellows." 
Witness followed to the hotel and found two of the men p a y  
ing their bills and getting ready to leave. 

Boyd was se~lseless and lielpless and waslifted by the porter 
and put in a chair, frorn which he mas lifted into an omnibus 
and earried to the depot. Witness had brought the four men 
from Monroe after Robinson's circus was there. Defendant 
came there from some other place. Witness described the 
money as "greenbacks," and no point was made us to the iden- 
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tity. One ten dollar bill was particnlarly described as a new 
bill. This occurred just before the northern train was to leave 
on the North Carolina Railroad. 

Witness was asked by the Solicitor, " I f  he saw Boyd after 
this a t  the Mayor's office, and on the hearing of the habeas 
corpus a day or two afterwarde, and what was his condition 1" 
Defendant objected. The  objection was overruled by the 
Court, and prisoner excepted. Witness then stated that he 
saw Boyd at the Mayor's office that day, and he was nnable to 
testify. That hc saw him two days afterwards at  the court 
house; that he was "drowsy, stupid and talked like he was not 
in his right mind, but was better than when at the  Mayor's 
office. 

Prisoner reqnested the Court, among other things, to charge 
the jury, "that if i t  was the purpose of the defendant to i n -  
duce Boyd to bet the m0ne.y a t  cards, then in such case he is 
not guilty of larceny." 

Prisoner further requested the Court to instruct the jury, 
';That to confititute larceny the felonious taking must be done 
fraudulently and secretly so as not only to deprive Boj7d of his 
property, bnt also to leave him without knowledge of the 
taker. 

His  Honor refused the specjfic instrnction asked for and 
charged the jury that no intention with which the taking was 
done, had been fairly left to the  jury. As to the second charge 
asked for, his Eonor  declined to give i t  in that language on 
the ground that the word "secretly" might mislead them, 
but charged "that larceny might be committed without se- 
crecy in one sense, as in Henderson's case, or i t  might be done 
in daylight or in a crowd, that i t  must however be fraudnlently 
done, that this was indispensable to the commission of larceny. 
That the leading idea in larceny was an attempt to evade the 
law.'' 

The  jury rendered a verdict of guilty. There was a motion 
for a new trial-motion overruled. 
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Motion in arrest of judgment because the seal of the Court 
was not attached. 

Motion was overruled, judgment pronounced, and the pris- 
oner appealed. 

Wilson & Sort, for the prisoner. 
Attorney Genera2 Hargrove, for the State. 

SETTLE, J. W e  answer the objection of the defendant to 
the amendment of the record, in the language of this Collrt in 
State v. Upton, 1 Dev., 513. L b  I t  would be a serious obstrnc- 
tion to the administration of justice if transcripts sent from 
one Court to another, sometimes loosely made up, could not 
be amended by the original record. I t  is every day practice 
to do so, and it is consistent with principle." Of course i t  
can make no difference at  what time during the term the 
amendment is made. 

The  defendant has no just ground of complaint either to 
the charge or the rulings of his Ixonor. 

I n  Jackson's case, 45 N. C., 305, the defendant took ad- 
vantage of the drunken condition of the prosecutor to nbstract 
his money from his person. Here  the defendant first admin. 
ietered drugged liquor, which had the effect almost imme- 
diately to make the prosecutor, in the language of the witness, 
'( as limber as a dish-rag," and then took his money. 

W e  think it was clearly competent to show the co~di t ion of 
the prosecutor for sometime thereafter, to establish : 

1. The fact that he had been drugged. 
2. To show the potency of' the drug administered. 
T h e  record states that no point was made as to the  identity 

of the money, and iudeed it would have been useless to have 
made the point after the voluntary confession of the defendant 
to the otlicer thab he had taken the prosecator's money, and 
would return it  rather than go to jail. 

There is no error. This will be certified, &c. 

PER CDRIAM. Judgment afirined. 
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H E N R Y  D. PONTON- and wife, and others €1. GRIFFIN, B R O  & CO., 
D, PENDER and others. 

A debt may be verbally assigned; a i d  the assignment, if made fer a 

valuable considerntiori, will hold good against the lien of an attach- 
ment subsequently obtained, 

C ~ V K  ACTION, tried at the December (Special) Term, 1873, 
of I I a rmax  Superior Court, before his Honor, Judge X o o ~ e .  

I. This was a controversy between some of the defendants 
in the principal caase, to-wit : D. Fender, a North Carolina 
creditor of the firin of Griffin Bro. & Co., of Baltimore, in the 
State of Maryland, orr, the one part, and Wm. Bayne & Uo., 
and Rardolph Barton and W. B. Brooks, assignees i n  bank- 
ruptcy of Kirkland, Chase & Co., Marjland creditors of the 
said firm of Griffin Bro. & Co., on the other part-each of said 
clain~ants demanding to have a fund, arising i r r  the principal 
cause, amounting to about twenty-seven hundred dollam, and 
apparently belonging to Griftin Bro. tk Co., applied to the sat- 
isfaction of their respective debts. 

IT. D. Pender claimed, by virtue of an attachnlent, the lien 
of which was of the date of BOY. 13th) A. D. 1872; the other 
claimants did not dispyte the uuliditp and regularity of said 
attachment, and of the lien acquired thereunder, bnt alleged 
ellat before the said lien attached, the fund i n  controversy, or 
the debt which i t  repreeented, had been assigned to them by 
QrifEn Bro. & Co., by a contract entered into wittin the State 
of &Iar#yland, in part satisfaction and discl~arge of their re- 
spective claims againet Griffin Bro. & Co. 

111. Wm. Bajne & Co., and the assignees in banltrnptcy of 
Kirkland Cliase & Go., claimed, by virtue of an oral assign- 
ment alleged to Erave been made to tl~eln in  Maryland, before 
the 5th day of' March: 1870, by W. 11. Griffin, as trustee and 
closing partner of the firm of Griffin Bro. & Co., in part pay- 
ment of the latter firm's indebtedness to them, the said claim- 
ants of the debt dne by W. J. Eppes, of North Carolina, to 
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mid Griffin Bro. & Co., secured by a deed of t r u ~ t  of land in 
Halifax county, North Caroli~la, made by  aid Eppes to said W, 
H. Griffin to satisfy which last aforesaid debt, the ahresaid 
fund of twenty-seven hundred dollars or thereabouts, was held 
by the Superior Court of Halifax county, being part of the  
proceeds of the sale of said land, which land had been sold by 
an order of the Court, on the 5th day of December, A. D. 
1878. 

IT. D. Pender denied that any such assignment had ever 
been made before his lien attached to the h n d ;  and further 
insisted, that if such assignrnent had beer: made it  was merely 
equitable and could not defeat the effect of his lien by attach- 
ment. 

V. The following issues of fact were thereupon submitted 
by the Court to a jury fbr a verdict thereon. 

(1.) Was the paper writing marked A referred to in answer 
of Kirkland Chase & Uo., and others, executed B 

(2.) When was said paper writing actually signed ? 
(3.) What was i t  given for?  
(4.) Was there a verbal assignment by Griffin 13ro. & Go., 

or by W. H. Griffin, as closing partner on behalf of said firm, 
of the  debt, secured by mortgage of Eppes, set out in the 
pleadings, to Wm. Bayne & Oo., and Kirkland, Chase 8z Co., 
for a valuable consideration, prior to the attachment of D. 
Pender ? 

VI. On the trial of said issnes Wan. Bayne & Oo., and the 
assignees in banlrruptcy of Kirkland, Chase & Go., were plain- 
tifi3 and D. Pender was defendant. 

VII. The only witness offered by the plaintiffs to prove said 
assignment, was one Allen Chaptnan, who testified that in the 
-year 1868, 1869 or 1870, he was a member of the firm of 
Kirkland, Chase $ 00.; that Grif in  Rro. & Co., were indebted 
to his firm in the sum of tea or twelve thousand dollars, that 
W. 11. Grifiin was the active partner of the concern ; that the 
witness never knew personally any of the others ; t m t  in the 
fall of 1868 Griffin Bro. $ Co., compromjsed their debts a t  
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fift j  cents i n  the dollar, f'ur wliioh they gave two sets of notes, 
t h e  first set they paid; the second they f'ailed to pay ; that W. 
H. Griffin then came to witness and told him that he had a 
deb t  secl~red by mortgage in North Carolina, and offered to 
give this debt, wllich offer was accepted by him for the cred- 
itors, i n  part payment ; that the assignment hereinbefore re- 
ferred to, was signed by W. I'I. Griffin before the 5th day of 
March, 1870; that witness never saw i t  signed, and did not 
recognize the Iiaud-writing on the s tamp;  that the verbal 
agreement, to transfer or assign the Eppes debt and mortgage, 
was made in 1869, in Baltimore; in the State of Maryland; 
that he first saw the assignment about six months afterwards, 

VIII. Thc only witness offered by the defendant was one R. 
D. Pender, who testified that Mr. Baync, of the firm of Wm. 
Bayne & Co., recently told him that the transfer or assignmeut 
of the Eppes debt, secured by mortgage, and tevtified to by the 
witness, Chapman, mas held by thern as a collateral. 
IT=. Before submitting the case to the jury, the plaintiffs 

abandoned all claim under m y  written assignment, but insisted 
there had been a valid oral assignment of the Eppes debt to 
them before the lien of the plaintifY's attachment attached 
thereto, on the 13th of November, 1572, which verbal assign- 
went was of sufficient force, vigor and validity to defeat the 
claim of the defendant under the lien of his attachrncnt. 

Y. D. Pender's counsel prayed hisiHonor to instruct the 
jury, that if at  the time the assignment was rnade to Kirkland, 
Chase & Co., and others, they did not release part of the debt 
due to them by Grii;'ln Cros. & Co., or ncknuwledge its satis. 
faction or otherwise discharge it, the asbignment was a rnort- 
gage or deed of trust of the chvsc ; i l  action, (i. e., the interest 
of Griffin Bros. c% Co. in the Eppes deed of trust, &c.,) and 
was void as against D. Pender for waut of registration. This 
prayer his Honor granted and instructed the jury, that if the 
assignment was a mortgage, i t  required registration. 

XI. Pender, by his counsel, further prayed his Honor to 
instruct the jury that the alleged assignment was void as 
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against him for fraud, because it did not, upon its face, express 
its true character as a mortgage or collateral security for an ex- 
isting debt. This prayer his Honor refused to grant, but in- 
structed the j nry, that the assigrime~ t relied on by Wm. Baync 
& Co. aud others was the verbal assignment made prior to the 
5th of March, 1870, and not the paper writing of which it was 
a copy. To which charge of his Honor ae made, and refusal 
of his Honor to charge as prayed, the said D. Pender excepted. 

XII. Pender further prayed his Honor to ioetruct the jury, 
that if the understanding between Griffin Bro. & Go. and 
Wm. Bayne & Go. and others, at the time of the assigement, 
was, that the latter were to take the debt and interest under 
the mortgage assigned, and apply the net proceeds when real- 
ized, whatever they might be, to the credit of the debt due by 
Griffin Bro. & Go., to them, then the said assigntneat was a 
mortgage, or deed of trnst, or collateral ~ecnrity, for an exist- 
ing debt. This prayer his Honor granted. 

XIII. Pender further insisted before his Eonor, that ad- 
mitting the truth of a11 the evidence of an oral assignment, 
offered by the said Wm. Bayne & Uo. and the assignees in 
bankruptcy of Kirkland, Chase c% Go., in its utmost extent, it 
only proved an equitable assignment of the Eppes debt i n  pay- 
ment and satisfaction of the debts of Griffin Bro. & Co. to 
Wm. Bayne & Co. and Kirkland, Chase & Co., and not an 
legal assignment of the debt ; and that such equitable assign- 
ment had not sufficient force, vigor and validity to defeat the 
lien of his attachment, and that, moreover, such an assigllment 
made in Maryland to secure a creditor in Maryland, even if 
made before the Eppes debt, was bound by the lien of the at- 
tachment of D. Pender, a North Carolina creditor, would not 
be held valid by a North Carolina Court when the effect of 
such validity would be to defeat the claim of the North Caro- 
lina creditor unner a lie3 given by North Carolina law and 
process, and recognized by said Uourt, and that, at all events, 
to make this assignment valid as against D. Pender, it must 
have been in writing. 
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XIV. IIis Honor charged the jnry, in substance, that if W. 
N. GriEn turned over, verbally to the plaintiffs, the interest 
of Griffin, Bro. & Co. in the Eppes debt, and in the mortgage 
to secure the same, and in the land in Halifax county, North 
Carolina, emhraeed therein, i t  was a good assignment, and if 
done prior to the attachment of Pender, valid against him, 
that it was not necessary that the transfer should have been 
i n  writing, and t h t  Mr. Eayne of Wm. Bayne & Co. did tell 
tlie witness Pender thst the interest or debt assigned to them 
was transferred as a collateral security for their claim against 
Griffin Bro. & Co., that it did not make it  so ; that Mr. Bayne 
might have thought that it had been transferred as a collateral, 
when in fact it was transferred as an absolntc payment and 
discllalge of their claim against Griffin Bro. & Co. That  they 
must cousider the wholc evidence, and find as a fact, whether 
i t  was received as  a collnteral, or as a payment. IIia H o n o ~  
then explained to the jury the difference, no csceptiori was 
taken. To which instructions to the jnry as given, the said 
Fender by his counsel then and there axccpted. 

XV. And thereupon the jury -found "that there was a 
verbal assignment of the interest in controversy, made prior 
to the attachment of Pender,  to said Wm. Bayne & Co., and 
Rirkiand Chase c% Co., for valnable consideration, and i t  was 
in part payment of debts due said firms, and not as a collat- 
eral sec~lrity," and no  more. And thereupon his Honor gave 
judgment, directing the fund of $2700 or thereabouts to be 
paid to the said Wm. @ a p e  Rs Co. and the assignees in bank- 
ruptcy of Kirkland Chase & Co. 

XVII. And the said L). Pender, in addition to the excep. 
tions Iicreinbeforc in this case sct out, and which are hereby 
assigned for errors i n  the Soperior Court of Halifax county, 
makes tho following additional assignment of errors, to-wit : 

(1.) That the finding cf the jury was not responsive to all 
the issues subniitted to them. 

(2.) That the findii~g of the jury emhmced mutters not sub- 
mitted to them in the issues. 
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(3.) That notwithstanding the finding of the jury, his Honor 
ought to hitve pronounced judgment ordering the  debt of the 
said D. Pcnder to be paid ont of the said fund of $2700 or 
thereabouts. 

From which judgment the defendant Fender and others 
appealed. 

Smith d Strong m d  W. Clark, for appellant. 
Baywood, Busbee (6 Busbee arid Bridyers, contra. 

RODXAX, J. I t  is to be regretted t1i:it connse! who repre- 
sent appellauts do not in all cases strictly pursue the provis- 
ions of the Code for settling cases on appeal. I t  mill probably 
be found necesm-y to dismiss, on motion of the appellee, every 
appeal where thc crtse ia not settled as pcescribd, or agreed on 
by the parties. 

The  result of a. neglect of the prescribed forms of proceed- 
ing in the present case, is that the Judge was called on to settie 
the cAse so long after the trial, that as lie e;iTs the incider~ts of 
i t  had f d e d  from his recollection, and c ~ ~ u r ~ s e l  on the difyerent 
sides are unable to agree as to what occurred. 

The case to which the Judge gives a ql~alified and relnctant 
approval, althongh quite long yet almost evidently f'dils to state 
with fullness and precision the instructions of the Judge to the 
i11i-9 on what seems to be the only contested question in the 
setion. 

I t  seems to be admitted that the attachment of Pender crea- 
ted a. lien on the debt fiom Eppes to Griffin, Brothers & 00.: 
l'/#ovided, That debt had not been previously assigned GI some 
valid way to Bayne & Go., and to IGrkland, Chase & Co. 

Tlie only evidence as to such assig~merit was that given by 
one Chapman who said that in 1868, 1869 or 18'70, he was 
a member of the firm of Kirkland, Chase & C,,., i l l  I3altimore, 
and that GriEn, Brothers c% Co., being indebted to them in 
1869, verbally agreed to assign to them the Eppes debt in part 
payment. He does not say that any assignment was actnallp 
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made either verbally or otherwise, but merely that Griffin 
offered to assign, and that  his offer was accepted. I t  is con- 
sistent with his evidence that there was merely an  executory 
agreement to assign. Chapman does not state whether the  
note of Eppes was delivered to him, or  whether Griffin was 
credited with its valne as a payment on his debt, or explain 
why i t  was that an assignment of this debt as a co,llateral 
security was afterwards made and accepted. 

T h e  Judge instructed the jury  that  "if W. H. Griffin 
tnrned over virbd7y to the plaintiffs," (meaning thereby as we 
suppose IGrlilancl, CI~ase & Co., and Bayne & Co.,) theinterest 
of Griffin, BrotLc2t.s ck Co., in the Eppes debt, bc. ,  it was a 
good assignment, arid it done prior to the attachment of Pen-  
der  valid against him ; that i t  was not necessary that the trans- 
fer should have beer1 in writing ; and that thongh Mr. Bayne 
of W. Bayne b Co., did tell the witness Pender  that the inter- 
est o r  debt assigned to them was transferred as a collateral 
security for their claim against Qrifin,  Brothere & Go., that 
did not make it so, that Mr. Bayne might have thought that i t  
had been trausferred as a collateral, when in fact i t  was trans- 
ferred as an abeolute payment and discharge of their claim 
against Griffin, Brothers & Go. Tha t  they rnust consider the 
whole evidence and find as a fact whether i t  was received as a 
collateral or as a payment. H i s  Honor  then explained to the 
jury  the d i f fere~~ce between a collateral and a payment, t o  
which no exception was takeu." 

T h e  jury  found that there was a verbal assignment of the 
Eppes debt to Bayne & C'o., and to Kirkland, Chase & Go., for 
a valuable consideration, befare the  at tachment of Fender. 

O n  this verdict the Judge directed paylrient of the fund to 
Bayne & Go., and to Kirkland, Chase & Co., and Fender  
appealed. 

T h e  brief filed by the  counsel for Fender ,  seenis n~anifestly 
to have been drawn in reference to n diflerent state of facts, 
and to different questions, from those which we have before 11s. 

W e  perceive no positive error i n  the ir~structions of the 
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Judge.  A debt tnay be verbally assigned. W e  know that i t  
is done daily. The evidence that the debt was here in fact 
assigned seems weak, but i t  cannot be said that there was no 
evidence of an executed assignment for value. 

There is no error in the jiidgme~lt below which is accorcl- 
ingly affirmed. 

PER CWIZIAM. Jndgrnent accordingly. 

JOB ALLEN a d  GEORGE W, REID v. WILLIAM SPOON anil 
others, 

A sheriff is not entitled to any extra compensation for executiilg a "writ 
of ejectment," or, a writ of posse~sion.~~ Sec. 21, chap. 105, sub- 
division 14, Bat. Rev., does not apply to such cases. 

MOTION in the cause that extra compensation be allowed the 
sheriff, over arid above his taxed costs, heard by Tourgee, J;, 
a t  Spring Term, 1874, of RANDOLPH Superior Court. 

The plaintiffs heretofore had brought an action in the Su- 
perior Court of Randolph against the defendants to recover 
the possession of a certain tract of land in said county, and had 
obtained a judgment, upon which a writ of possession issued, 
which came to the hands of the sheriff of Randolph, and nnder 
which he turned the defendants out, and put the plaintiff in 
possession of the premises recovered. 

The sheriff brought np an account for the sum of $113.35 
for executing said writ, and removing the defendants' property 
from the premises to a house about a half a mile distant which 
was as convenient as any other house to the prernkea, where a 
daughter of defendant, Spoon, resir'cd, and a&ed the Judge to 
allow the same and rr?alie an order for its payment by defend- 
ants as part of the costs. 

24 
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His Honor being of opiniun that the sheriff was entitled to 
said account  UP his services in executing said writ, made an 
order for its payment by defendants; with which ruling the 
defendants, being dissatisfied, excepted, for the reason that the 
law fixes the fees of the sheriff in all sudl cases and the Jndge 
had no authority in law to make such order, and appealed, 

GorrelZ, for appellants, 

itZendenhall & Stayles and Sic 7jq& Bcdey, contra, 

PEBBSON, 0 .3 .  I t  is seemingly w hard measure that a sheriff 
should be out of pocket $113, as the price for learning how to 
execute " a  writ of ejectment," oras we used to call it, &'a writ 
of pos~ession." But we can see no ground on which the Judge 
of a Superior Cowt can come to the relief of the sheriff and 
by an order in the case, require the defendant to pay for the 
o$cious a & ~  of the sheriff, although the defendant had the 
benefit tllereof. 

It is a safe rule for ministerial officers to be governed by the 
words of the writ: " W e  zolnmand you, that without delay, 
you cause the said Reid & Allen to have possession," &c. I n  
order to do this, i t  was necessary for the &eriE to put Spoon 
~ n t  of posseesion, and if he refwed to go, compel him, by the 
posse cornitatus. 

The usual mode of proceeding when, as in this case, the de- 
f'ecdant has much chattel property, is for the sheriff to notify 
]lim that on a day certain he will "eject him and put tho plain- 
tiff' into powession ;" thus giving the defendant reasonable 
time to have his chattels removed by his own wagon and team, 
with his wife s~cl children to help, at a less expense than the 
aheriE could aflord to do it for. 

The only question is, does any statute allowing fees to 
fihoriEss, cover the case? Chapter 105, Battle's R e v i d ,  section 
21, sub-division 14,  doe^ not apply, " seizing specific property, 
under order of a @owt or execriting any other order of a Court 
or Judge not apecially provided for, to be allowed by the 
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Judge." Here  there was no " seizing of specific property under 
an order of the Court ;" that has reference to attachments and 
seizing under a sutnmons for " claim and delivery," and the 
general words, "or  executing any other order of a Court or 
Judge not specially provided for," cannot embrace executing a 
writ of ejectment, for that is specially provided for. Sub-di- 
vision 26. Service of writ of ejectment, one dollar," to say 
nothing of the incongruity of treating the writ of ejectment 
or writ of possession, which is the final process in all dernauds 
for the possession of l and ,  as an order of a Court or Judge 
not ~pccially 1)rovided for. 

There is error. This will be certified. 

PER GORIAY. Judgment reversed. 

ALFRED PALMER v, R. T. BOSHER and F. C. CLARK. 

When the defendant in attachment, moves to vacate the same, for causes 
appearing in his affidavit, i t  is not necessary to serve the plaintiff with 
a copy of such affidavit before the motion is heard. 

This was a MOTION upon notice filed, to amend affidavits 
for an attachment, and also a motion by defendants to vacate an 
attachment, heard before Uenry, J, at Fell Term, 18'74, 
WAKE Quperior Court. 

T h e  motion to allow the plaintiff to amend his affidavit, was 
granted by tile Court. 

The  counsel for the defendants then moved, upon affidavits 
to vacate the attachment. T h e  counsel for the plaintiff said in 
the course of his argument, that he  was taken by surprise, not 
anticipating the defendant's affidavits, and that if he  had time 
he could probably produce numbers of afidavits to refute the 
sfidavits of the defendants. H e  did not move to file counter 
affidavits nor did he ask for time i r  which to prepare and file 
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them. No motion was made to the Conrt. The motion to 
vacate the attachment was granted and the plaiutiff appealed. 

Jones & Jones, for appellant. 
Busbee d? Busbee, contra. 

SETTLE, J. NO error appears to this Court in the order 
vacating the warrant of attachment. Indeed, upon the affida- 
vits filed by the defendants, it is not seen that his Honor could 
have done otherwise. 

The  plaintiffs counsel says that he was taken by surprise, 
arid that the defendants s l i~u ld  have served him with copies of 
their affidavits, at the same time they served notice of their 
motion to vacate the warrant of attachment. W e  cannot as- 
sent to that proposition. Such a requirement would be irn- 
practicable. The counsel did not then propose to file counter 
aftidavits, nor did he ask for time to prepare and file them, 
nor did he state positively that he conld contradict the affida- 
vits filed by the defendants; bat only said '' if he had time: he 
conld p~obccbly produce n ~ ~ t n b e r s  of aEdavits to refnte the a%- 
davits filed by the defendarrts." 

The  judgment of the Superior Court is afirmcd. 

IPER CORIAM. Judgment affirmed. 

A. G.  HUNSUCKER v. JOHN FARMER and WM. P. FARMER. 

The declarations of a lessee, (not a party to the action,) concerning the 
lease and the transactions between himself and the defendant, are 
not admissible in evidence in an action between such defendant and a 
third party, in which a counter claim is set up growing out of an as- 
signment of the lease, 

CIVIL ACTION, comnen eing in a Justice's Court, and carried 
by appeal to the Superior Court of CHEROKEE county, and 
there tried before Cannon, J., at Fall Term, 1874. 
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The  complaint of the plaintiff is fonndcd on a bond, execa- 
tad by the defendants for a cel tain tract of land. 

In  the answer the defendants set np  a counter-claim, growing 
out of a lease to one B ~ t e s ,  and the alieged assignment of that 
lease to the defendants, for rents clue thereunder, after the 
sale of the land to then1 by the plaintiff. 

On the trial helow, several qaestions arose and were decided 
by the Court, ~vhich, not being considerecl in this Court, it is 
nnneccssary to notice. 

The wise states, that tile defendants offered to prove the 
declarations of Bates, the lessee, coriccrning the lease and the 
transaction between himi and defendants, after the sale of the 
land, and while Bates was in poesessior, nnder the lease, for 
the purpose of showing, they had used due diligence in en- 
deavoring to collect the rents. This, i n  reply to the position 
of the plaintifl, that at best: he was only a guarantor. Tile 
plaintif-t'objected to this evidence, l ~ u t  it was received by his 
Honor, svherenpou plaintiff' excepted. 

There mas a verdict and judgment for the defendants. 
Plaintiff appealed. 

Battle ci3 Son, for appellant. 
A. Y'. ci3 Y. F. Davidson, contra. 

READE, J. Tile rule is that tile declarations of a third per- 
eon are but hearsag-, and not evidence. The pereon l~iniselt' 
ought to be introduced as a witness. There are some excep- 
tions to this rnle, but there is nothing to bring tlle declaratiorl 
of Bates within the exceptions. They were ofered to prove a 
'( transaction," and that the defendant had used "due dili- 
gence " in endeavoring to collect a debt, which plaintiff' alleged 
he was bomd for, if at  all, only as guarantor. 

A s  this error entitles the plaintiff to a new trial, it is not 
neceseary to decide other points raised, as they will probably 
be avoided on the next trial. 

There is error. Tlenire de novo. 

PER CURIADL Veniw de novo. 
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SAMUEL B. COBB, Execlr. of THOMAS L. SLADE a. L. B. HEN- 
DERSON and others. 

A testator devised to his widow, for life, certain lands, and directed 
the same to be sold after her death and the proceeds divided, with 
certain limitations, among his children, to one of whom, Thomas, he 
had given a tract of land for life, with limitation to his wife, &c. : 
Held, that Thomas took only a life estate in the proceedn of the sale 
of his father's land, and that the land devised to him for life, &c., ie 
liable to be sold to repay such proceeds to the parties entitled. 

SPECIAL PROCEEDING to subject certain lands to sale for assete, 
heard before Kerr, J., upon 811 appeal from the  Probate Court, 
at Fall Term,  of GALDWELL Superior Court. 

T h e  facts pertinent to the point decided in this Court are : 
Tha t  Nathaniel Slade, the  father of the testator of the  

plaintiff, devised to his widow for life, a certain tract of land, 
which was taken possevsion of by her, and at  her death was sold, 
a t ~ d  the proceeds of' s i~uh eale was divided and paid over to 
the  heirs and devisees in remainder of the said Nathaniel, 
anlong whvm was the  testator of the plaintiff, who received 
one sixth thercoi; amunnting to $1689.17. The  testator of 
the  plaintiff; Thomas L. Slade, left his property, by will, to 
E. B. Henderson and others, the defendants in this action. 

I t  was admitted that there was n llecessity to sell a part of 
the land, left by Nathaniel Slade to his son, the p1aiatifi"tj tes- 
tator, to pay his debts, exclusive of the said surri of $1689.17 
received by him from the sale of the land at  the death of the  
widow of the said Nathaniel Slade, as before stated ; and the  
heirs and devisees of the  eaid Nathaniel, on  notion, nttd by 
consent of parties, were admitted to come in and be made par- 
ties. T h e  said heirs and devisees therenpon set up a claim, 
that the  estate of thc  testator t,f the plaintiff' was bound, i n  
law, to return and pay over the  s ~ i d  sum of $1689.17, with 
interest from t h e  death of said testator, to wit, 8th of Novem- 
ber, 1873, according to t h e  true construztion of the  mill of the  
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said Nathaniel Slade. The  plaintiff and the devisees of 
Thomas L. Siade insist that the said Thomas received the said 
sum of $1689.17 as his own obsolute property, and that there 
is no obligation npon his estate to retnrn or pay over said 
money to the heirs of the said Nathaniel Slade. 

By consent, the came was heard npon the complaint and 
answers and the wills of Nathaniel Slade and Thomas L. 
Slade, theplnintiffs' testator; and after arg~ament, the Court 
adjudged, among other things, that according to the true intent 
and meaning of the will of Nathaniel Slade, Thomas L. Slade, 
the testator of the plaintiff, had only a life estate in the said 
sum of $1689.1.7, and that the lands mentioned in the  pleading^ 
are liable to be sold to repay the same to the estate of the said 
Nathaniel Slade for his heirs and devisees. 

From this ruling of his Honor, the plaintiff and the devisees 
of Thomas L. Slade appealed to this Conrt. 

The  material parts of the will of Nathaniel Slade is in sub- 
stance as follows : 

' ( f i r s $ .  I give to my wife, Elizabeth N. Slade, during her 
natural life, the following property, to-wit: alt of my land ex- 
cept such as way be herein given to my son, Thomas L. Slade, 
also two of my negroes," and other personal property, de- 
scribing it. 

(' Secondly. P give to my so11 Thomas L. Slade, his adminis- 
trators and nrsigris forever, n negro boy by the name of Daniel. 

(' Yhirdiy. I also give to my son Thomas L. Slade, the fol- 
lowing tract of land, for his life only, (subject to the limitations 
hereinafter expressed,") describing the land, and then adding, 
'( Should Susan, the present wife of my son Thomas L. Slade, 
mrvive him, then rny will is, that the said Susan, his wife 
shall have and enjoy the said land, together with all the prop- 
erty herein given to my son Thomas L. Slade for life, so long 
ae she mag live and remain his widow, and no longer; acd 
should my son T h c n ~ a s  L. Slade hereafter have children, then 
t o  each of the said children as may survive him, and to the 
children of such, his children as may die before he does, who 
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m y  survive him, the remainder of all the property hcreirp 
given to my son Thornae L. SBade, f u r  life, is devised and 
beqneathed to them, his, her or their heirs forever ; and should 
there be more than one such, to be divided as follows, to-wit, 
arnor~g his children equally," &c. 

"Fourthly. I will and direct that all the residue of my prop- 
erty be eqnally divided at 1ny death, and at tho  falling in of the  
life estate herein created, respectively among my cltildron, 
except rrly daughter," &c. 

I n  a codicil the testator directfi, that 113 wishes " after the 
death of my wife, that my land be s d d  and the money eqnalty 
divided among my children, in the same wanner that the other 
property is herein directed." 

Dillarcl & Gilmer and Graham & Graham, for appellants. 
Watt & 7Cithers and Bailey, contra. 

READE, J. There is only a single question: Whether  
Thomas L Slade, plaintiff's testator, took an absolute or only 
a life estate. His Honor was af the opinon that he took on1 y 
a life estate, and we are of the same opjuion. Such is the  
language and such seems to 1~ the intention of the  will. 

There is no error. Let this be certified. 
FER CL-RIAX. Judgment aEnned. 

STATE O. WILLPAX WILKERSON. 

Where A mas indicted for stealing a hug, and on t h e  trial it was. shown 
that a hog, belonging to the prosecutor, had been kilBed and con- 
cealed in the corner d the fence co~~ered  with leaves; and that A 
was seen at night, to go to the place and look carefully around and 
stoop over, as if about to take the hog, and upon being hailed, fled: 
Held, that these facts aioue, would not justify a verdict of guilty. 

INDIOTMENT for LARCENY, tried before Henry, J, at Fall 
Term, 1874, GRANVILLE Superiar Coast. 
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T h e  defendant mas indicted for stealing a hog, the  property 
of one Lowell Thorp. I t  was in evidence that on the rnorn- 
ing of the day, on which the  alleged larceny was committed, 
one Royster, a wirness in the case, was pafising through a skirt  
of woods and saw Lowell Thorp feeding his hogs. Tha t  on 
the evening of the same day said Royster returned and saw a 
dead hog in a corner of the fence. T h e  witness identified the  
hog as the property of Lowell Thorp. The dead hog was cor- 
ered lrith leaves. Royster in fmned  Tliorp that one of liis hogs 
was dead, and also where it was. Thorp borrowed a gun from 
Rogster and went off. 

Lowell Thorp  testified that in consequence of what lie had 
been told by Royster, h e  borrowed a gun from him, and 
stationed hi~nself near the corner of the  fence where the dead 
hog was; that  lie waited there until some t ~ m o  in the  night, 
when some one approached, pot over the  fence a ~ ~ d  looked 
amand carefnlly as if looking for some one, and then stooped 
over, as if to take up  the hog ; witness then hailed him, and 
therenpon the person ran off. That  he  recognized that person 
as the defendant Bill Wilkersm.  

T h e  counsel for the defence, contended that the State had 
failed to prove a larceny ; and ;~sked the Court to charge the  
jury, that if they believed the defendant shot the  hog and 
covered it with leaves, he  was not guilty. 

H i s  Honor  refused to charge as requested, bnt charged the  
jury that if they believed the defendant shot down the  hog and 
covered i t  with leaves, with a view to conceal it, nntil h e  could 
return and take it away secretly, that  there was i n  law, a suffi- 
cient asportation, and they must find the defendant guilty. T h e  
defendant excepted to this charge. 

T h e  jnry rendered a verdict of guilty, whereupon the  pris- 
oner moved for a new trial. T h e  motion was overruled and 
sentenzed pronounced, and the prisouer appealed. 

1V. 21. Young, for defendant. 
Attortbey General Iiuvyrove, for the Stato. 
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RODMAN, J. The  case professes to set out the evidence, which 
unexplained. we rnufit take to tnean the whole evidence. It 
was briefly, that  a hog belonging to one Thorp was seen on a 
certain day lying in the  lock of a fence covered with leaves, 
and that during the night of that dag, the prisoner got over 
the  fence, looked aronnd carefully as if looking for some ooo 
and the,> stooped over the hog as if to take it np, when Thorp 
who was on the watch hailed him, and he  ran O K  T h e  Jndge  
told the  jury tha t  if they believed that the  defendant  hot 
down the  hog, and covered i t  with leaves with a view to con- 
ceal it until such time as he could return to it, and take i t  away 
secretly, there was in  law a sufficient asportation, and they 
must find the defendant g~lilty." 

T h e  prisoner in his reqaest for instructions assnrrles as the 
J t ~ d g e  doee, that there r a s  evidence that  110 shot down the  hog 
and covered i t  with leaves. Ye t  in the caFe cent to this Court  
there docs not appear any evidence tending to that  effect. In 
the  absence of such evidence the J u d g e  clearly erred in assum- 
ing the Facts. Merely looking in the  night time at  a dead hog 
lying in the lock of the fence and covsred with lcavee, arid 
running away on being hailed, does not constitute larceny. 
Probably there was evidence that  the  prisoner shot the  bog, 
aud covered i t  with leaves, but Me cannot go out of t l ~ c  cme 
sent up. 
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STATE a. RUFUS GARDNER. 

A Justice of the Peace has no jurisdiction to try and determine the of- 
fence of Assanlt and Battery, unless the provisions of chap. 33, sec. 
119, Bat. Rev ,  have been conlplied with : 

Therefore, where Amas indicted in the Superior Court, for an Assault and 
Battery, committed in the presence of a Magistrate, and upon a plea 
of LLfornler conviction," it appeared that he had been finecl by the 
Justice "for contempt of Court and assault1' on the prosecutor: 
Held, that as the provisions of sec. 119 had not been complied with, 
the facts did not sustain the defendant's plea, and that it was no cle- 
fence to the indictment in the Superior Court. 

(State v. Johnson, 64 N .  C, Rep. 581 ; State v. I k r i s ,  63 N. C. Rep. 301, 
cited and approved.) 

I N D I O T M ~ T  f t r  assault and battery, tried before Il/ntLs, J., at  
January  Term,  1875, WAKE Superior Court. 

T h e  defendant relied upon the  plea of f u r ~ c r  conviction - lrnent. and puni:i 
It was in evidence that the defendant had comnlitted an 

assault and battery upon o m  IIolland, the prosecutor, in the 
presence of one L. B. Seagravcs, a Justice of the Peace for 
the  county of Wake. F o r  conlniitting the said ofiknce the 
defendant was fined by the said Justice of the Peace, for a 
contempt of Court. T h e  record of tlie magistrate was intro- 
duced in evidence and showed tlmt the defendant had been 
fined fur "contempt of court, and assault on W m .  Ilolland." 

T h e  proeecutor €wore t h a t  he did not malie complaint to the  
magistrate of tile injury done, nor request h i ~ u  to take cogni- 
zance of the  offence. 

Upon inspection of tlie record, hia Honor  hold that the plea 
of former conviction mas not snficieiltly shown and charged 
the  jury that  if t h e j  believed the evidence, they ehould find 
the  defendant guilty. 

T h e  prisoner excepted to this ruling. T h e  jury rendered 
a verdict of guilty, whereupon the defendant appealed. 
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2". M. Argo, for the  defendant. 
*4ttorney General I ~ a r y r o v e ,  for the :C tate. 

PEARSON, C. J. W e  concnr with his Honor  in the  view 
taken by liirn of this case. T h e  action of the Justice uf the  
Peace was simply to impose a fine on the defendant for con- 
tempt in co~nrnitting an assar~lt and battery in his presence 
while trying a case. and did not include a trial, conviction and 
pnie l i rnent  for the  misdemeanor of a11 assault and battery. 
The  one is an oflence against the public peace, and is against 
the peace and dignity of' tlie State. The  other is an offence 
against the  dignity of' the office of a Justice of the  Peace, 
wl~icli he  is allowed to protect, by punishment for contempt. 
The  act of the defendant incladed these two distinct offences, 
and the Justice of the  I'eace irnpvscd a fine of one dollar for 
contempt. It follows tliat the defendant did not establish his 
plea of "former conviction and punishment." 

If an assault and battery be committed irl the  room of the 
Superior Court, while in sesbion, and the Jndge imposes a fine 
on the party or sellds him to jail, it  would not occur to any 
one that this could be pleaded in bar of an indictment for as- 
sault and battery, for tlie Judge  had no power to convict and 
punish for the  rriisderneanor , except upon cz bill of indictment 
found by a grand jnry, arid passed on by a petit jury ; aud 
the action of the Judge  will be taken to be s punishment for 
the  contempt only. S o  in our case, the action of the  Justice 
of the  Peace mcst  be talren to be a punishn~ent  for the con- 
tempt only. For  the Justice had no jnrisdiction to t ry  and 
prlnisll the defendant for the misdcmeanor, " unless i t  shall 
appear on the  complaint, and upon proof before him. 1st. 
Thnt the  offence was comtnitted within his township;  2d. 
That  tho cornplaint is not made by collnsion with t h e  accused, 
and that i t  is made by the party injured by tlie offence ; 3d. 
That i t  is made within six months after the  commission of the  
alleged offence. The com&int shall be in writing and under 
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oath, but need not be in any particular form." Act 1868'-69, 
Bnt. Rev. chap. 33, wc. 116. 

Here there was no complaint in writi!ig under oath, npga- 
tiving '' collusion with the accused," w l k h  is necessary in or- 
der to confer jurisdiction. Fee State v. Johmon, 64 N. C. ,  
581; &ate v. l j a r r i s ,  65 N. C.,,301. 

There is no error. 

PEE CURIA~I. Jndgment beiow afirn:ed. 

JOHN G. VARNER v. ISAAC SPENCER, PENUEL ARNOLD and 
JOSEPH HOOVER. 

Upon an indictment. under section 15, chapter 64, Battle's Revisal, for 
removing a crop by a lessee: It vas held, that gathering the crop and 
putting the same in a crib on the land upon which it was made, al- 
though under the control of the lessee-no intention of depriving 
the lessee of his share of said crop appearing-did not come within 
the meaning of the statute, and was not an indictable offence. 

It was further held, that, where such lessee, after so putting the crop i n  
the crib, converted a portion thereof to his own use, by feeding i t  to 
his stock, without the consent of the landlord, this was a removal 
within the meaning of the statute, and indictable. 

CIVIL ACTION, t9 recover damages for false imprisonment and 
malicious prosecution, tried before BcKay, PI., at Fall Term, 
1874, RANDOLFH Snperior Court. 

The false imprisonment and malicious prosecution com- 
plained of, was in a criminal action before Isaac Spencer, n 
Justice of the Peace of said county, instituted by the defen- 
dant Arnold, against the plaintiff, under see. 15, chap. 64, 
Battle's Revisal, for the removal of a part sf the crop by the 
renter. 

T h e  defendants counsel asked tho Court to instruct the jury 



389 I N  THE SUPREME COURT. 

that if they were satisfied that the plaintiff had gathered the 
corn and put it irt a crib under his ovin control, though upon 
the same tract upon which it was raised, without the landlord's 
consent, the same was a removal withill the meaning of the 
statute; also that if they were satisfied that the plaintiff had 
consumed a part of the crop, without the consent of the defen- 
dant Arnold, and had fed a part of i t  to his stock mithont the 
landlord's consent, this n-as a retuovsl tt-itl~in the ~neauing of' 
the statute. 

'i'here was evidence tending to show that the plaintiff had 
gathered and shucked the corn, and put it in a crib near the 
house in which he lived, upon the tract npon which it was 
grown, and also that he had fed a part of it to his stock, with. 
on: the coneelit of the defendant Arnold. 

Tho Conrt refused the instrnctions. The jury rendered a 
verdict against Arnold, judgment r a s  pronounced and the de- 
fendant appealed. 

Tourgee and Gregory, for the appellant. 
iScott & C'alcJweZI and Shz>p & BaiZey, contra. 

READE, J. By section 13, of chapter 64 Bat. Rev. it is pro- 
vided, that where the lessee agrees in writing to pay the lessor 
a part of the crop, or to give a lien on the crop fdr rent, the 
possession of the crop shall be deemed to be in the lessor. 
And  if the lessee or other person shall gather or remove any 
part of the crop withont the consent of the lessor, he may re- 
cover it in an action for the same. And seotion 14 has the 
same provisions where rent in money is recovered. 

The object of the statute is to secure the rent to the lessor ; 
and the more effectually to do so, it not only gives him a 
" lien," hut declares that the " possession " shall be deemed to 
be in him. 

Still farther to guard the interests of the lessor and to re- 
strain a misappropriation of the crop, the 15th section makes 
such misappropriation a misdemeanor. I t  will be noticed that 
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there is some difi'erence in the language of section 13, which 
gives tlie civil remedy, and section 15, which makes it penal. 

T h c  civil remedy is against the lessee or other persou ~ h o  
shall guthe?* or remove without the consent of the lessor. The 
indictment is against the lessee or other person who shall re- 
move any part of the crop from the land, " gather " is left out. 

I t  is to be regretted that a statute wllicli is to operate upon 
the most illiterate and dependent, and to govern labor, shonld 
not be so plain as to be easily understood by all. Nothing 
ought to be obscure or dubions. 

What  we have to determine is what is meant by "shall re. 
move ariy part of the crop from snch land." On one side it i6 
insisted that to pnll the corn from the stalk, or to reap the 
wheat or oats, is meant. On the other side i t  is insisted that 
to carry the crop away off' the land is meant. And hisHonor 
was asked to charge '( that if the lessee had gathered the corn 
and put i t  in s crib nnder his own control, although upon the 
same tract of land, on which it  was raised, without the land- 
lord's consent, the same was a removal within the statnte." 
That woald, no doubt, have given the I e s s ~ r  his civil remedy, 
if the lessee had failed to give it up on demand. But  would 
the lessee have been indictable for gathering and cribbing i t  
nnless he had failed to enrrender it on demand ; or nnless he 
hhd appropriated it to his own useZ Docs the simple fact of 
gathering the crop fur preservtltiori in the ordinary course of 
husbandry come within the interdict of the statute! Such a 
construction would embarrass agricultural operations, and pnn- 
i ~ h  rnen of the  best intentions. The  gathering and preserva. 
tion of crops was not the evil iriter~dcd to be remadied ; but 
the wrongful apprupriation, whether by carrying them off the 
prelniaes, or consuming them on the premises, was the evil. 

I n  the case before us the gathering of the corn by the lessee 
and putting i t  in his crib was an act of doubtful import; if 
done simply for the purpose of preservation and not to deprive 
the lessor of liis rights, it was not indictable; otherwise i t  
might have been. But gathering the corn and feeding it to 
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his hcga x a s  not of doubtful import; and fur that he was 
indictable. 

We think the defendant was n o t  entitled to the first instrnc- 
tion asked for; but that he was entitled to the second, ciz: 
that the gathering arid consuming a part of the crop without 
the lessor's consent, is embraced in the statute. There is error. 

PER CURIABI. Venire de novo. 

HENRY MELVIN and others a. JAMES K. MELVIN and others. 

The words L'except in cases of fraud," in SEC. 16, ART. I, of the Con- 
stitution, comprehends not only fraud, in  attempting to hinder, deIag 
and defeat the collection of a debt by concealing property and other 
fraudulent devises, but embraces also fraud in making the contract- 
false representations for instance, and fraud in incurring the liability; 
for instance, when an administrator commits a fraud by applying the 
funds of the estate to his own use, paying his own debts, and the like. 

An administrator who has been fixed with assets is not necessarily a dis- 
honest debtor, or been guilty of fraud in misapplying those assets, so 
as to exclude him from the privilege of being exempted by the Con- 
stitution froill being imprisoned for debt. 

An affidavit that does nor set forth how the funds in the hands of an 
administrator have been misapplied, is not sufficient to justify,holding 
him to bail. 

This was a MOTION to vacate an order of arrest, heard by his 
Honor, Judge Russell, at cliambers, i n  BLADEI~ county, at  
Spring Term, 1872, upon an appeal from an order of the Clerk 
of the Superior Court of said county. 

James K. Melvin, the administrator, had bcen fixed in the 
Probate Court of Bladen with assets to the amount of $308.88, 
for which amount this action is brought against him and his 
sureties. When the summons issued, Henry Melvin, one of 
the plaintiffs, filed the following affidavit : 
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-- "That  James li. Melvin was duly appointed and quaE 
ified as the administrator upon the estate of Sherrod Simmons, 
and tvolr into his llands all the personal property of said Sim- 
mons, amounting to a large amount: and retained the same 
several years, w i t l l o ~ ~ t  accor~nting wit11 the plaintiffs who are 
entitled to the same. That an action was heretofore brought 
in the Probate Court of Gladen conuty, fbr the purpose of re- 
covering tho distributive shares of the plaintiffs from the de- 
fendant, arid a final decree \ras made by said Court, i n  which it 
was adjudged that tlie defendant was indel~ted to the plaintiff's 
i n  the slim of' $308.88, for which sun1 an execution was issued 
and returned nncollected. 

" That the defendant, James I<. Melvin, llas misapplied the  
assets of his intestate; that the dcf'endant has been guilty of 
rniscondnct i n  not promptly ltaying over to tlt:: parties entitled 
to receivc the sauie, the amount i'ound d m  upon his account." 

'CJpon thib aflidavit tlie Clerk issued an order of arrest, and 
the ddcndant was lield to bail. Snbseqnently, after due notice, 
he applied to tho Clerk to vacate said order, assigning the fol- 
lowing grounds : 

1. That the cause of action is not within the pro\4sions of 
0. C. P., section 149. 

2, That tllc atlidavit is not eigned by plaintiff's, or either of 
them. 

3. That the affidavit sets forth that there is a judgment 
against tlie defendant for tho same cause of action, and for the 
amount this snit is brougl~t for, and for which he is now held 
to bail in tlie cause. 

4. Thi~t the affidavit does not eet forth how the fnncls have 
been misapplied. 

5. That the affidavit does not set forth that there has beer1 
any fraud or dishonest condnct or transaction in tho manage- 
ment of the estate. 

The Clerk refused to vacate the order of arrest, and the de- 
fendant appealed to tho Jndge of the District. 

2 5 
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Upon the hearing at  chambers! his IIonor reversed the order 
of the  Clerk, and vacated the  order of arrest, frorn which 
judgment the  plaintiffs appealed to this Conrt. 

R. IY. & C. C. Lyorz, for appellants. 
TV. S & B. J. Deuant?, contra. 

I'EAKSON, C. J. " There  shall be no imprisonment for debt, 
in this State, except in cases of fiaud." Constitution Art .  1, 
aec. 16. 

T h e  words &'except in cases of fraud," are very broad aucl 
we declare onr opinion to be, that  they comprehend, not only 
fraud in attempting to hinder, delay and defeat the collection 
of a debt by concealing property and other frandulent devires 
but ernbraces also, fraud in u ~ a k i n g  the  contract-false repro- 
sentations for instance, and frand in incurrir~g the liability, for 
instance, when an administrator cornmite a fmnd by app l j i r~g  
the  fnnds of the estate to his o\vn nee, piijing his own debts 
and  the  like. 

T h e  subject does not admit  of much amplification. T h e  
words are broad, and we give to them their fnll meaning in 
order to discourage fraud in any form or shape 111 support of" 
this  conclusion we rely npon the  opinion delivered by C. J. 
WIN~LOW of the Supreme Court of New Jersey, ercpar$e Clarke 
1 Speucer 648, for which reference we are indebted to the dili- 
gence of Mr. Collins, who as amicus c u r b  filed a brief, in aid 
of the  very meagre arguine:lts, made when the case was heard, 
for wllich reason i t  was held nndcr advisari for several ternis. 
T h e  principle involved was of very great  importance, yet, as 
the amount u7as trifling, the counsel employed by the p,wties 
paid no further attention to the  case. I n  the dnty of making 
an application of the general principle, "there shall be no im- 
prisonment for debt except in cases of fraud," we have this 
question, I s  every adnl i t~ iot r~~tor ,  w.ho at  the  suit of a creditor 
o r  of a diotributee, is not able to account for the  assets of the 
estate, to be treated as if he  was guilty of fraud ? 
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T h e  judgment of a creditor or distribatee fixes him n.it!i 
assets atid if i t  be proved tliat he  has the money in  hand, he  
will be ordered to pay the  fund into Court, but  suppose, he is 
merely fixed with assets, and there is no tellingfrom the plead 
ing and affidavits, whether h e  has embezzled the  funds, and pu t  
the  money i ~ t o  his own pocket, or llas lost the  assets by negli- 
gence i 1 i'iling to collect notes due to tile estate, owing to the 
stay law$ and other disturbing causes, ir~cideilt to the late war, 
i t  would be hard tt Ineasnrc to treat him as a dishonest man, ex- 
cluded because of' fraud, fronn the yrorision of the Cunstitntion 

At one time i t  was held by the Courts in England, L L m h e ~ ~  
all administrator pleadsylene adin;/ i c f r w i f  and assets are found 
to tlic a m o r ~ n t  of say, $100, he  is h d i  s, : '1 assets for tht. 
whole aniount of tlie debt, becansc of his false l~leading,  in like 
manner as iie T V ~ J  fined de  h m i ~  l ) t ' ~ o l ) t ' i i ~  1 ) ~  A 1)lea ofpayinent  
6y h i m ~ d f '  ;lnd rendered against 1iit11 L ~ c ~ u s e  of the frand. 
Bat the  Courts nnder the ~n l igh tened  views of Lord KENTON, 
seeing that a n  : tdmii~is t r i t~ :  m33 sometin~es i-ised with assets, 
1~g reasoll of " ill p l e a d i ~ ~ g  " or of ignorance izs to  11, i irity of 
debts, or of 11cgligonc3 in respect to the  collection of tlie debts 
due  to his intcqtnte ndopted the rule which has ever since been 
the  law. If rirl adtni:liatt.iltor pleads p h e  ccdiizinistracit, and 
you fis him wit!i ascets to the a m o n n t  of $100, that is as f i r  as 
you can ellarge l i i u~ ,  de hnnis proprbis. See Willianis' Notes 
to Sanders' Reports, 219, 331. 

Apply these principles to our case, the acl~liir~istrator is fixed 
with assets to the n r ~ i o u ~ ~ t  of $808.53. I I a s  lie emlnezzlcd that 
amount, and put it into his own pocket? W e  lmve no proof 
of the  cliarge and onr decision ie, that  an administrator ~ 1 .  
thong11 fixed with me te ,  wl~icli should be f o r t l ~ c o i i ~ i o ~ ,  is not 
thereby found gnilty of frand, EO as to esclnde him from tlie 
privilege of being exempted by the  Constitution from being 
imprisoned for debt, and is not to be treated as a dishonest 
debtor. 

The esception to ths aflidevit is, " I t  docs nut set forth how 
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tlie fnnds Iiavc been misapplied." It niay have bee11 by eru- 
bezzlemont, or it may have beeti by neglect. 

We concur with hie  Honor: that the order of the Probate 
Court ought to have been vacated. 

This mill be certified. 

Jndgment nfiirmed. 

W. R. TRULT, and VAN BR-OWK 1.. TIIE BOARD O F  COMMIH- 
SIONERS of RIADISOK C )UNTP. 

In order to pa) debts contracted prior to tlie adoption of the Constitu 
tion, taxes may be levied by the County Commissioners, without rc- 
gard to the Coastitntional limitation, or equation; but in regrtrcl to 
new debts, both must be observed. 

(Street T. Coininissioners of Cmcen, 70 Y. C. Rcp. 164; IWCLZI.?~ V. Con1- 
wiasioncrs of Xoiztgommy, 71 N. C.  Rep. 486, cited and ap1)rored ) 

This was an application for an IXJUNOTION against tlie Corn- 
missibners of MADISON county, heard befbrc his Honor Judge 
IKatts, at Fall Term, 1871, of' the Superior Conrt of' said 
connty. 

The plaintiff's, for  themselves and for ot!iers, the tax-payerr; 
of Madison, allege in their cou~plnint, the fonndation of' their 
application for a restraining order, that on the 5th day of Jnly,  
1874, tlie defendants levied upon the property of tlie citizens 
of the connty, a t a s  of $1.60 on the $100 worth of said pro- 
per ty;  and insisting that such rases slio:~ld by I& have been 
levied at their regular meeting, 011 t!le 1st of the preceding 
February. 

The  plaintiff's fnrther allege, that the ttixes ~o levied, are 
more t h a n  double the State tax, aud more i: an $2 on the $300 
worth of propcrtg, being levied witliout reg.,rd to tlie eqnation 
prescribccl and the limitation contained i n  the Constitotion. 



J-ANUARY TERM, 1875. 389 

TRULL and BRown v. THE BOARD OF COM. OF MADISON CO. 

They therefore pray for an order restraining the defendants, &c. 
I n  their affidavit, the plaintiffs state specificallay the debts, 

for the payment of which much of the taxes levied was to be 
appropriated, contending that they were new debts, contracted 
since the adoption of the Constitution. 

I n  answer to the con~plaint, one of the Board files the fol- 
lowing affidavit : 

( 6  -- the former Board of Con~missioners," on the 2d 
day of June, 1874, as appears from the records of said Board, 
levied a tax of $1.60 on the $100 worth of property, and 
eighty cents on each poll in the county for county purposes. It 
is stated on said records-the minute book of said Board- 
that said :ax is fbr the followirig purpoees, although on the tax 
lists subsequently placed in the hands of' the tax collector by 
said Board, i t  does not appear for what purposes the said tax 
was levied, no part of the saiii $1.60 on the $100 worth of 
property being specially ect apart for' any special pnrpose, 
to-wit : 

27 cents on the 8100 to pay for the Conrt-house. 
28 cents on the $100 to pay E. Sluder's claims. 
35 cents on the $100 to pay the Yonng judgment. 
1 0  cents on the $100 to p4.y Whitc, Nelson &. Gudger. 
33Q cents on the $100 to ~ ~ i t y  instanter claims. 
273 cents on the $100 to pay for general county purpxes.  

The debt due far the Court.11onse was contracted prior to 
the adoption of tho State Constitution, and the tax of 27cents 
aforesaid is not more than suffricient to pay the same ; the  
claims of E. Sluder are founded upon claims surrendered to 
the  Board of Cornn~issioners on the 8th day of October, 1872, 
upon the compromise of a suit then pending against said 
Board for the recovery of the same, and the claims surrendered, 
and for which claims were issued on the said 8th day of Octo- 
ber, were created, a portion of them before, and a portion of 
them after the adoption of the Constitution of the State, as 
this affiant is informed ; the young judgment was recovered 
upon clairns for jail fees, witness and jury tickets, the fees of 
clerks and other officers in criminal cases, be., a part having 
been contracted before the adoption of the Constitution and a 
part afterwards, as this affiant is informed ; the claitn or judg- 
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ment of White, Nelson St Gndger, was for feeo due witnesses 
and jurors in criminal cases, for debts contracted for the snp- 
port of the poor, &c., that this affiant is iuf'ormed that a part 
of the same was existing at tile adoption of the Constitution 
and a part mas afterwards created ; the '(instanter claims" 
f'or the payment of 33& cents on the $100 worth of property 
was levied, is a c l a ~ s  of claims issned from tiine to time by the 
Roard in payment of the cnrrent expenses of the county, and 
the tax levied to pay them mas rcgarded by the Board as a 
part  of tlie tax for connty purposes, as this affiant is informed 
and believes, to be added to the 263 cents, more particularlg 
referred to on the minutes of the Board as a tax for general 
connty pnrposes. 

This affiant, referring more particalarly to the aforesaid 
claims! judgments, &c., further says : That although the min- 
ntes of the Board show that a certain tax was levied in the 
gear 1873 to pay for the court house and to pay 2. Sludor, yet 
tlie tax lists delivered to the tax collector for that year did not 
show that any special tax had been levied for such purposes ; 
besides the taxes collected for that year, were otherwise appro- 
priated by the former Roard of Commiesionera, to-wit : to pay 
the necessary expenses of the county, and were not paid either 
on the court-house debt or to E. Sluder. In  fact, this &ant 
is informed and believes, that the E. Sluder claim for the pay- 
ment of which n certain tax was levied in 1873, m s  a different 
elaim from the one which this gear's tax is levied to pay ; that 
he  is unable to state, nor has he the rneans now of ascertaining 
what proportion of the aforesaid c la im,  &c., were existing at 
the time of the adoption of the present State Constitution, 
though he is informed and belieyes that a large proportion of 
the  ~ i m e  were esisting when the Constitution m s  adopted. 
And  fiirthermore, peremptory mandamus have been issued 
coinmanding the Board of Coinmissioners to lay and collect a 
tax snfflcient to pay the 1 - o u ~ g  judgnlent, and the White, Nel-  
son cP: Gudger judgment, all aforeeaid. 

This affiant further shows, that according to the last assess- 
ment the balance of all the real and personal property in the 
county is only $420,306; and a tax of only double the State 
tax wou!d p~mlncc but $3362.44-a sum barely adequate to 
the  paylnent of tlie necessary expenses of the county-leaving 
the indebteness of the connty unprovided for, a l t h o ~ ~ g h  the 
honor of the connty is pledged for the payment ot at  least a 
part  of it, as this affiant is informed and believes. 

The  taxes for the scveral purposes aforesaid were levied, as 
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this affiant is informed, with rio design to evade aoy law of the 
land, but  for the  honest purpose of freeing the county from the  
pecuniary embarrasslnents that have heretofore proved so de- 
structive of the  best interests of the people cf the county." 

Upon the  hearing in the  Court below, 011 the  complaint and 
affidavit, his Honor  refused to grant the restraining order, and 
the  plaintiff's appealed. 

J. H. ~ Y e ~ r i m o n ,  fur tho piaintiffs. 
,?I. 3. Curtel*, for the  defendants. 

READE, J. T h e  plaintiffs seen1 to hare  carelessly fallen irltu 
t h e  error of snppodng that the defendants had levied taxes to 
pay debts w11icl1 were not owing, and that the alleged d ~ b t s ,  if 
they existed at  all, v e r e  contracted since the adoption of the  
Constitntion, and tbnt therefore the limitation and equation of 
taxation in the  Coustitntion prevented the  levy cornplaitled of. 
But it appears from the defendants' affidavit, which prcsente 
the  fact8 npon which we ha re  to rely, that  the debts are owing, 
a n u  thnt a large portion of them were contracted prior to the  
adoption of the  Constitution. 

I n  order to yay the  debts wl~icli were contmcted prior to 
t h e  Constitution, taxes may be levied v;ithont regard to the  
constitrltional limitatio:~ or equation ; but in regard to new 
debts, both must be observed. State v. Conznzissione.rs of 
Cg-auen, 70 N. C. Eep., 644; J laury  v. Con7?nissio71ers of 
Bontgon.rery, 71 N. C. PZep., 486. 

T h e  ruling of his Honor  must be modified so as to ascerhin 
how much of the  t ~ x  levied on property is necessary to pay 
debts  contracted before t l ~ e  Constitntion, and allow thnt  to be 
collected, and then allow twentj-six and two-thirds cents, (that 
being one-third of the  eigll t j  rents poll tax), on the  hundred 
dollars worth of property to be collected fbr corlnty purposee, 
and  then restrniil tlie excess, if any excess there be. 

Thia will be certified. Each party will pay his own cost i n  
this Court. 

PEG Cva~anr .  J udg~nen t  accordingly. 
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R. H. & C. C. LYON v. J. I,. McMILLAN. 

It is error to set aside a judgment obtained at  a regular term of the 
Court upon motion, without notice so the adverse party. 

(Button v. McMZlnn, decided at  this term, cited and approved.) 

MOTION to set aside a judgment heard before Bussell, J., at  
Chambers. 

The judgment was obt'ained at Sprjng Term, 1872, Bladeu 
Superior Court, on a note under seal, made by the defendbt  
to one Julia Callahan, which note had been transferred to the  
plaintiff, for vnluc received. 

The plaintiff filed a complaint de~nanding judgment for 
four hundred and five dollars, with interest from May 24th' 
1870, and for cost, $900. The defendant failing to file an 
answer, and no attorney's name being marked on the docket 
for him, on the last day of the term the plaintiff' moved for 
and obtained judgment by default, for the amount demanded. 

E. W. Kerr,  an attorney at  law, who was tlie partner'of A. 
A. McKay, who was the attorney of the defendant, bnt failed 
to  attend Conrt at  that time, was in attendance upon the Conrt 
d~ l r ing  the whole term, at  which said judgrnent was rendered, 
but was nnlrnown to the defer~dant as an attorney or in any 
other way. The defendant was personally present i n  Court sev- 
eral times during the term at wlii~ll    aid judgment was rendered. 

On tlie 27th April, 1874, before Judge Russell, the clefend- 
ant moved for and obtained an order to set aside the jndgment 
in  said action. 

N o  notice mas ever given to the plaintiffs or' either of them, 
of the said motion, and they did not know that snch order had 
been made until September 2164 1874, when tlie order was 
shown by the Clerk of said Court, at  which time they caused 
itn appeal to be entered. 

&. El. & C. C. Lyon, for appellant. 
E .  PC/. Eerr,  contra. 
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SETTLE, J. A judgment obtained at a r ~ g u l a r  tern] of the 
Court was set aside by his Honor at Chambers, on motion of 
the defeudant. K O  notice of such motion llaving been given 
to the plaintiff. See Suttm v. iYcMiZZan, a t  this term. 

There is error. Let this be certified. 

PER CURIAM. Judgment reversed. 

M. 11. DOYLE and others v. JOHN E. BROWN, Guardian ad litem of 
MARY A. LEEPER. 

Where a defandnnt has never been served with process,, nor appeared 
in person, or by attorney, a jndgment against him is not simply void- 
able, but void ; and i t  may be so treated wherever, and whenever of- 
fered, without any direct proceeding to vacate it .  

If a record shows oue to be plaintiff, when in fact he was not, i t  stands 
as where the record shows one to be defendant, when he mas not. In 
both cases, the record is conclusive, until corrected by a direct pro- 
ceeding for that purpose. 

PETITION to set aside a decree and for other relief, heard bc- 
fore Zogarz, J., at Spring Term, 1874, MECKLENBURG Superior 
Conrt. 

The following are the s~tbstantial facts, as found by the Conrt, 
by consent of the parties, and sent np as part of the record. 

James Lonnegan died in the county of Meclilenburg, in the  
year 1560, seized and possessed of a house and lot in the city 
of Charlotte, and a tract of land in the county of Gaston. 
Lonnegan had n o  lineal descendants, but left brotl~ers and sis- 
ters, and tht; children of brothers and sisters, as his heirs-at- 
law. The plaintiff's are the riepliews and nieces, and entitled 
bg repregentation to one fourth part of' his estate. 

In  December, 1862, a petition was filed in tho  Conrt of 
Equity for Mecklenbnrg county, for the sale of the real estate 
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of the  said J a m s  Lonnegan, fbr the  purpose of a division 
among the  heirs-at-law, including the  plaintiffs, now petitioners. 
A t  December Term of said Court, a decree was made direct- 
i ng  said lands, viz: the  I ~ O L I S C  and lot in the  city of Charlstte, 
and the p lan t~ t ion  in the  county of Gaston, to be sold. 

Said real estate was sold on the 22d day of December, 1862, 
tvhcn E d m a ~ d  Lonnegan, one of :he  petitiunera, in his own 
right, and rts next friend for certain minor children, became the  
last bidder for the town lot, at  seven thousand dollars, and that 
t h e  Gaston county lauds brought $7,750 in Confederate money ; 
J o h n  Pendergrast, anotller of the petitioncrfi, becotnirrg the  
highest bidder. T h e  bid of Pct~dergras t  was transferred to 
Young & Winston. At Spring Ternn of said Co~ir t ,  186.3, the  
sale was confirmed, thc pnrcl~asers giving their notes at six 
months. I n  the n1o11t11 of' Maj .  said notes were paid in Con- 
federate money, and titles made to the  pnrchneere, viz : to Ed-  
ward Lonnegan, f'ur the  town lot, and to Young $ T\Tinbt~tl for 
the  Gaston plantation. 

Afterwards, all the  said petitioners, except the plaintiff; re- 
covered fron? the  Clerk and Master their par t  of the proceeds 
of said sale. It ia  fnrther fonnd by the  Court, the same qaes- 
tion hnvir~g been heretofore p s s e d  npon by a jury, that a t  the 
time the  said bill in equity was filed for gale of said lands, and 
a t  the time of said decree the plaintiffs were 11011-residents of 
this State and were residents of the State of Arkansas. That  
they had no notice or knowledge of tile filing of the said bill 
in equity nor of tlic .wid decree and salc, nor of tho c~nf i rma-  
tion thereof; and t l ~ r  plaintiilk ]:a\ c not in  any way as- 
sented to or ratXed the  aid prc I d i n g s  since they came to 
their  knowledge in the  year 1867. 'I'11e Court further finds 
that  Edward Lonnegan either occ~ipied or received the rents of 
the  house in Charlotte up  to the  time of his death ; that by 
his last will and testirnent he  devised the  mine and lot fo the  
dcfend:lnt, has receivcd the renta therefor since the deilth 
of Edward Lonnegan. 
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Upon the foregoing facts it was adjudged by his Honor that 
the plaintiffs were nct estopped by the decree of sale, and that 
they were tenants in common with the defendant. It was 
further adjudged that the plaintiffs were entitled to an accouut 
for the  rents and profits, the use and occupation of the house 
aud lot in Charlotte during the time tbc defendant has occn- 
pied the same. I t  was thereupon ordered, that the &aid houeo 
and lot be sold for the purpose of n division between the plain- 
tiffs and the defendant, and that an account be taken of the 
rents, &c., since the death of Edward Lonnegan ; and that the 
said sale be made at  the court house fn Charlotte, upon thirty 
days' notice, on a credit of six and twelve months. 

F rom this judgment the defendant appealed. 

IViZson & So?~ll, for appellant. 
Fance & Dowd and Shipp & Bailey, contra. 

RUDE, J. Where a defendant has nercr been served with 
process, nor appeared in person, or by attorney, n judgment 
against him is uot simply voidable, but void ; and it ;nap be so 
treated whenever and wherever offered, withont any direct 
~~rozeedings to vacate it. And the reason is, that tho want of 
service of process and the want of appearnnce, is shown by the 
record itself, whenever it is offered. It would be otherwise if 
the record showed service of process or Appearance, when in 
fact there had  been none. I n  such case the judgment would 
be apparently regular, and would be conclnsive nntil by n 
direct proceeding for the puipose, it would be vacated. 

A plaintiff'needs not to be brought i:lto Court ; he comes in. 
A judgment is of no force Against a person as plaintiff; nnless 
the record shows him to be plaintiff'. If the record s h o w  him 
to be plaintiff, when in fdct he mas not, then it stands as where 
the record shows one to be defendant, when he was not. In  
both cases the recold is conclnsive until corrected by a direct 
proceeding for that porpose. 
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Here the record, sought to be impeached, sl~ows that the 
plaintiff in this case was plaintiff in that ; although in fact 
she was not. The record must therefore stand against her 
until it is vacated. And so the defendants insist that this 
action cannot be m:iintnincd ; bscause, they sag, the plaintiff 
is estopped by the rccord. 

But the defendant's error is in rnisrinderstanding the scope 
of this action. It is an action in the natnre of a bill in equity, 
to vacate the said decree, but not alorle for that. I t  sets forth 
the proceedings and the decree in the former action, and that 
the plaintiff was not, in fact, n party thereto, and had no 
knowledge of it, being, at the time, as she is now, a non-resi- 
dent. And it demands to have the proceedings and decree 
vacated and declared void. And the facts are fonnd to be as 
alleged, and the proceedings and decree are in effect vacated 
and declared void as to the plaintiff I t  is trne that t l ~ e  action 
goes farther and demands that the plaintiff' be declared a 
tenant in common with the defendants in the premises, and 
that they be sold, &c. All this was proper, and je t  it is not 
the less a direct proceeding to itupeach the former decree. 

There is 110 error. This will be certified to the end that 
such further proceedings may be ]lad as tlic law directs, and 
the rights of the parties require. 

PER CURIAM. Judgment affirmed. 
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STATE ex re1 G. W. AVENT, Guardian of A. J. T. AVENT a. J. A. 
WOMACK, Adm'r., and K. MURCHINSON. 

A guardian is liable not only for --hat he does receive, but for vha t  he 
onght to receive; and .if he ought to receive a certain amount in 
money, and does not, but takes something else, his ovn  bond for in- 
stance in the place of money, he and his sureties are liable. 

Therefore, where a guardian bought property for himself at the sale of 
the father of his ward, giving boncl with surety therefor to the acl- 
ministrator, and subsequently the nclminjstrator surreudered the boncl, 
such guardian who receipted therefor, as so much money paid his 
rrarcl. under the impression that the ward was entitled to something 
of his father's estate as ciistributee, and it subsequently tarned out 
that tlle estate vas  insolvent; Held, that the non-payment of the 
amount receipted for was a Ijreach of the guardiau bond, and the 
surety thereon were liable therefor. 

G r m ,  A c n o s ,  or) ir yr~a id ian  boncl, t r ied before Cwxto~z, J,, 
;It F~11 Ter ln ,  1874, ~ I A R N E T T  Sllpel'iOl' CuiIrt. 

O I I C  Alvin A v e n t  died intestate  i l l  1 Ia rne t t  county, in  1862 ,  
leaving real and  personal estate. Said X v e n t  left one  child, 
A. J. T. A v e n t ,  llis only sou B I I ~  11eir a t  lam, w h o  is still  
nnder  age. 

N. G. J o n e s ,  g randfa ther  of t h e  minor ,  and intestate, one  
of tile defendants, was appointed guardian J n n e  8 t h ,  1868,  
i t : ~ d  g i v e  ho11c1 with I<. Murchirison, t h e  o t h e r  defendant  as  
Erlrety in tlrc s u m  of 820,000. 
B. I. H o w z e  administered upon t h e  estate  in  1863, t ak ing  

possession of t h e  personal p roper ty ,  a n d  ren t ing  on t  t h e  land 
for t h e  year  1863.  

A t  several sales, mado by H o w z e  in 1862,  N. G. J o n e s  be- 
c a m e  t h e  purchaser  of personal eff'cots, : i r l t I  gtt1.e his note a t  
s ix  month ,  t o  seenre his pnrchases. T h e w  \Tcrc :liree notes, 
each with t h e  same securities. O n e  note d u e  Apr i l  3 rd)  1863,  
for t h e  s n m  of 835.00. O n e  no te  due F e b r o a r y  Se th ,  1863,  
for $287.60, a n d  o n e  for $61.00 d u e  D e c e m b e r  21th,  1862. 
T h e s e  noted were  payable in  enrrency. K. G. J o n e s  also h i red  
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of lIowze, the administrator certain slaves belonging to the 
estate, for the years 1863 and 1864, the hire to be paid in good 
money, secured by two notes, with the same secarity. 

One of these notes was for $81.00, due January ]st, 1874, 
and the other for $151, dne January lst ,  1865. N. G. Jones 
also occnpied the dwelling house and cultivated, as his own the 
land of  is ward, di~r ing the years 1864, 1865 and 1866, the 
annual rent of' which was worth $100, i n  good nloney. K. G. 
Jones as guilrdinri, kept no account and made no retrlrns. 

I n  1867 3. (;. Jones rernovec! fwm this State to Arkansas, 
taking his w a d  T\  :I1 hirn. The  ward lived ~v i th  his gnardian 
until the death c,? latLcr in 1571, and continned to iive in the 
family until his I e~ta;  n to this State in May, 1873. 

When K. G. Jones, guardian, mas about to remove from this 
State, he had a partial settlement with Eowze, the administra- 
tor of his ward's father. Having concluded that the ward 
monlcl 1,e entitled to something from his father's estate as dis- 
tributee, IIowze instead of requiring Jones to pay the above 
said notes, upon whi2h one Cameron was security, s111 rendered 
tlleni nnc! took from Jones tlie f'ullowing receipt: 

" Receivcd of 6. I. IIowze, wdminiatrator of A. Avent, de- 
ceased, thirty-five dollars, April 2, 1863. Four hundrecl and 
eighty seven dollars and sixty cents, E'eb. 1863. Sixty-one dol- 
lars, Dec. 24tl1, 1862. Eighty-one dollars, Jan. l, 1564. One 
hnndred aud fifty dollars, Jan.  I ,  1865. 

Signed N. G. J O N E S ,  Gr. 

N o  lnoney actually passed in this transaction. The notes of 
Jones for the above named amounts y e r e  merely surrendered 
by Howze. 

After Jones rernored from the State I3. I. I-loaze, in the 
n a n ~ e  of the guardian, continued to reut ont the  land of the  
ward from year to year, the net'proceeds of which amounted 
to $358. Instead of paying thie to Jones, the guardian, Howze 
applied i t  in payment of outstanding debts of his intestate. 
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Howze, as adrninistrator of Alvin Avent, has also sold a par t  
of the land, for assets, and swears i t  will be necessary to sell 
more for that  purpose. 

All that ever went into Joues' hacds as guardian, ei ther as 
property or property's worth, were the  amounts specified in t h e  
above mentioned receipt, under the  circl~mstances stated. 
Jones  as stated, occnpied the house and land of his ward for  
three years. 

W h e n  Jones  received his note and left the  State he  was 
solvent and the  notes could have been collected. Upon t h e  
death of Jones  in 1871, the  plaintifYGeo. W. Avent succeeded 
him as gnardian of A. J. T.  Avent. T h e  defendant J o h n  A.  
Wornnck, qualified as administrator in this State, and in this 
suit pleads a want of assets. 

Previous to hi8 departure frolri this State the ward resided 
partly with his guardian X. G. Jones, and partly with his rela- 
tion Mrs. Avent, both of whom furnished l i i ~ n  with c l ~ t h e s .  
I n  ArBansas he  resided with his guardian N. G. Jones,  w h o  
provided for him. II is  board and clothes in this State were  
worth $60.00per nnnurn, and in Arkansas $S7.00pe~annzcm. 
Afcer 1871, tile rent  of the land wns received by his present  
guardian. 

Tile case was referred for the purpose of stating an account 
and a balanceof 8446.31, with interest found in favor of t h e  
plain tiff. 

T h e  plaintiff filed the  following exceptions to the  report of 
the referee : 

1. IIe scales the  two last i t e m  in the receipt of Jones,  for 
negro hire, which the  evidence shows was for good money. 

2. H e  should have scaled the first three i t e m  in the  said 
receipt a t  the  dates the  nutes were given by Jones  and not a t  
t he  times when they fell dne. 

3. EIe does not charge the defendants with t h e  arnonnts 
received by I-Iowze as agent f ~ r  Joned. 

T h e  defendant filed the following exceptions : 
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1. T h e  defendant Kenneth  Rlurchinsou objects to the  find- 
ing  of' the referee in regard to the  receipt N. G. Jones  6' rives as 
guardian to B. I. Howze, and ~ u b m i t s  that as secnrity for the  
guardian he is not liable. T h e  consideration being, according 
to  the  testimony of Mr. Homze an individual and private debt 
of N. G .  Jones  and not coming into his hands as f i ~ n d s  of his 
ward. 

2. Tha t  the security oil the guardian bond slionld not be 
charged with land cultivated a~ l t l  honses occupied by N. G. 
Jones, especially diiring the war unless it appears that  lie 
might have rented tlic land to other snitable persons. I t  being 
the  guardian's duty to take C I I R I ~ O  of the same, and further 
that ~ ~ c h  use, is not funds conling into tile hands of the giiar- 
dian of si-ich a character as to make the eecurity on the guar- 
dian bond liable for the  eame. 

3. Tha t  the referee erred in not charging the ward with his 
board and clothing for the  reason give11 by him that Ile would 
be exceeding tho incotne of his wards estate, especially as he  
charges the guerdian with the use and cultivation of the houses 
and land, which we respectively subniit is nothing but incouie 
from his estate and might all have been expended in his board 
and clothing. 

Hi s  Honor snstained the firbt and second exceptions of the 
plaintiff, and overruled the third. 

The  first and second exceptions of thc  defendant was orer-  
ruled, and the  third sustained. 

T h e  account being reformecl in accordance with the  ruling 
of his Honor ,  judgment was rendered for the plaintiff. T h e  
defendant, J. A.  Womack, having pleaded " fallyadministered 
:1nd no assets ultra," judgment punni'o was rendered against 
him. 

Thereupon the defendant, M u r c h i ~ ~ s o n ,  appealed. 

IT'. X c L .  JlTcl;'ny and Neill JZclfi(y, for appellant. 
Ii. A. Lonchz,  Jr., contra. 
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READE, J. T h e  defendant, Murchison, was surety on the  
guardian bond of the plainti%'s gnardian. 

T h e  plaintiff ward was supposed to  be entitled to an interest 
i n  the  estate of his decea~ed father, A n d  a t  the  sale of tho 
estate of his father, his guardian bought property for himself, 
a n d  gave his bond therefor, with snrety, to the  administrator. 
And  srib~eqliently, the guardian took his bond back from the 
ad~ninistr~ctor,  and gave the administrator a receipt AS guardian 
for the  amount of the honds as so mnch money for hie ward. 
A n d  the  same was trne of some other bonds whic l~  h e  had 
given the administrator for the hire of slaves. T h e  gnardian 
died insolvent. And the only point made in this Conrt  i ~ ,  
whether the  non-payment of that amumit 1):. the guardian t o  
his ward, is a breach of his gnardinn bond for which the  de- 
fendant is liable as enrety 1 

T h e  defendant insists that h e  is not  linl)le, for two reasons : 
1. Becanse, in hc t ,  the  gnardian did not receive any money, 

and  thereby h e  was t l ~ e  less able to pay the ward, and save t h e  
defendant harn~less.  To tllis i t  is answered that  if hc did not 
receive money, he received ~noneg's  worth, the  property 
bonght a t  the  sale, itlid also his own bond which h e  wonld 
have had to pay. 

And  again, a gnardian is liable not only for what he  does 
receive, but fu r  what he  ought to receive; and if' he ought to 
have received the  anlonnt in money and did not, bnt  took 
sornethiug else, l ~ i s  ovrl  bond^, in the  place of money, h e  and 
his sureties are  liable. 

2. Becanse, in fact, there was nothing due the ward from 
the  estate of his father;  for, althongh a t  tha t  tirne i t  was snp- 
posed that  that  amount wonld be due the  ward, yet, subsc- 
qnently, tho estate proved to be insolvent. 

This  cannot avail the defendant. I f  an administrator cllooses 
to pay over to a distributee, i t  is only nnder peculiar eircum- 
stances that  lie can be heard to say that nothing was dnc, and 
recover i t  b-zck. But Iicre tho ndlninistrator makes no com- 
p la in t ;  and surely no one else can. 

26 
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HILL et al. v. ALSPAUGH. Adm'r. ---- 

It is proper to remark that there ia rio allegation that a n j  
fraud was intended between the administrator nnd guardiml, 
for the purpose of aftecting the defendant. I f  there had been 
it would have presented a different case. Bnt  the trsnssction 
was a fair one, and was for convenience only. T h e  guardian 
was solvent at  the time, and was the grandfather of the ward, 
and he with the ward, mere about removing from the State. 

There  is no error. 

PER CIJRIAJI. Judgment affirmed. 

C: G.  HILL mi1 others, heirs at law of A. S. GIBSON a. J. W. AL- 
SPAUGH. Adin'r. of S. J. GIBSON. 

After the expiration of six months from the death of n decedent, the 
public ucl~niuistrator and those having a right of priority failing to 
apply for lettcrs of administration, tho Probate Judge is authorized 
to treat all rights of preference, ns renounced, and, in the exercise of 
his discretion, to appoint some suitable person to administer upon thr  
estate of such decedent 

SPEOIAL PXOCEEDING, tried before X e w ,  J;, at Fall Tertn, 
1874, GUILFORD Snperior Oonrt. 

A verbal application was inade to the Probatc Judge of For- 
sythe county by the plaintiff for an order upon the defendant 
to show cause why letters of ailminiatration granted to liirn on 
the eetate of J. 6. Gihson ~ h o r ~ l d  not be vacated and the plain- 
tiff appointed in his stead, as next of' kin to the deceased. 

Xotice was aerved on the defendant to appear and show 
cause on tile 8th day of Augnst, 1874, 011 which day the de- 
fendant appeared and showed canae i n  ~ ! . l t ing .  Upon consitl- 
aration of the plaintiff's application, the +.ilne was refhsed bp 
the Court. Protn the judgment of the Court the plaintiflap 
pealed to the Superior Court. As his Honor Judge W ileott 
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was of counsel in the cause before the Probate Judge, the case 
mas removed by consent to Guilford county. 

I t  was agreed as a fact found, that there had been no renun- 
ciation on the part of the next of kin, or those entitled by 
prior right to letters of administration, and no citation issued 
to tliem, or either of thein, to show cause why they should not 
be deemed to have renounced. The only point preeented to 
the Conrt by the record from the Probate Court, was the va- 
lidity of the defendant's appointn1ent. Notwithstanding the 
lack of soch renunciation and citation, the defendant insisted 
that the t'act of Hill llaring f'tiled to give bond hel-etofore, and 
the lapse of time since the death of the intestate amounted to 
a rcnnnciation, or rendered a renunciation and citation oune- 
cessliry. His IIonor reversed the jndgment of the Probate 
Court and gave jndgment for the plainti6 whereupon the de- 
fendant appealed. 

Dillurn! d3 Gilmer and Shipp ct? Bailey, for appellant. 
Scales ci5 &:cales, contra. 

SETTLE, J. Isaac S. Gibson died intestate in July, 1871. 
His widow, W!IO was primarily entitled to thc administration 
of his estate, died i n  the early part of 1873, without having 
applied for letters of administration. On the 6th of October, 
1873, the plaintiff, repre~enting the next of kin, applied to th% 
Court for letters uf administration on the estate of the said 
Gibson, and the application was granted rlpon coudition that 
the plaintiff gave bond and security as required b j  law. 

0 1 1  the 2d day of June, 1874, the plaintiff having failed to 
give bond as required, and no other person having applied for  
letters on said estate, the Court granted letters to the defend- 
ant, a large creditor, he having first proved his debt and ten- 
dered a bond with good and sufficient security for the faithful 
performance of his duties. The defendant did not notify the 
plaiutiR or any of the next of kin of his intention to apply 
for letters of administration. 
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The case, settled by counsel, states that the only point pre- 
sented to his Honor for consideration, was whether the ap- 
pointment of the defendant was valid, notwithstanding the 
want of renunciation by the next of kin and the citation to 
them required by statute. Bat. Rev., chap. 45, sees. 6 and 8. 

There is some obscurity in the statute regulating this sub- 
ject, but the main purpose was to designate some one to care 
for and promptly administer the eEects of an intestate. P r e -  
ference is given to certain persons in classes, provided they 
a ~ s e r t  their rights in due time. But when the period of six 
months has elapsed fiorn the death of any decedent, and no 
letters testamentary or letters of administration or collection 
have been applied for and issued to any person, the public x d -  
~riinistrator shall apply for and obtain letters on the estate of 
sndi decedent. But suppose the public administrator does not 
come forward and do his duty, how long is the door to be kep- 
open for those primarily entitled to coirle in ? 

I n  this case more than three years had elapsed fiince the 
death of tile intestate before any one qnalified as his adnlinis- 
trator. 

When the plaiotiff, representing the nest of kin, fir;;t de- 
layed for two years to make application for letters, and then 
failed fur more than eight months after the order granting him 
letterfi, to qnalify by giving the proper bond, the Probate 
Judge, arditurs and all others were authorized to col~clude 
that there had been such unreasonable delay as to forfeit all 
right of preference, and to dispense with the formalities of re- 
nunciation and citation, mllicli the plaintiff now contend, 
should have been observed. 

W e  think the true intent and meaning of the statute i s  
that the persons primarily entitled to administratior) shall 
assert their right and comply with tile law within six ~r~ontl ls  
after the death of the intestate, and that a party interested 
wiehir~g to qnioken their diligence within that time, mast do EO 

by citation as prescribed by the statute, or if a person, not 
preferred, applies for adninistration within six months, h e  
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mnst  produce the  written renunciation of the  person or  per- 
sons having prior right. Brit after the  expiration of six months, 
ehould the public administrator fail t o  apply, t he  field is open 
t o  the  Probate  Jndge  to treat all rights of preference as re- 
nounced and to appoint, in the exercise of his discretion, some 
suitable person to administer the  estate. This view is in accord 
with public policy, which requires the  estates of decedents to 
be pronlptly administered and distributed among the persons 
entitled thereto. 

T h e  judgment of the  Snperior Conrt is reversed. 

PER C U R T ~ I .  Judg~ner l t  reversed. Case remanded. 

HENRY W. FAISON v. 13. BOWDEN, Ex'r. of B. L. HILL. 

The new promise, necessary to repel the bar of the statute of limita- 
tions, must be definite, and show the nature and amount of the debt; 
or must distinctly refer to some writing, or to some other means, by 
which the rature and amount of the debt can be ascertained. Or, 
there must be an acknowledgement of a present subsisting debt. 
qqually definite and certain, from which a promise to pay such debt- 
may be implied. 

(The case of McBridd v. Gray, Busb. 420, cited ancl approved.) 

CIVIL ACTION, in the  n a t ~ i r e  of Assumpsit, tried before Bus- 
sell, J, a t  Spring Term,  1874, DUPLIN Snperior Court. 

This  suit was brought to recover the  amount of a medical 
bill, ljeginuing in 1854, i ~ r l r l  running up  to the death of the 
testator of defkndant in tl,c 1no11t11 of November, 1861, and 
continning aficr the  death of the testator. Defeudant denied 
t h e  accoulrt a d  relied npon tho statllte of limitations, and also 
alleged that he had fully administered the assets of the  testator. 

011 thc trial in the Corirt belem, Dr. Dauiol E. Smith. a 
witness for the plaintiff, testified that he  was acquainted wit11 
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the family of the testator, and knew that plaintiff mas hie 
family physician during the period embraced i n  the account, 
and had seen him practising there. N e  thought the bill 
reasonable for the medical attention of a family of' that size. 
Other witnesses proved that plaintiff was testator's family 
physician. 

W. E. Hill testified that he heard testator say about the 
year 1860, he  owed plaintiff a considerable debt, that plaintiff 
was one of his largest creditors. D. 0. Cobb and R. B. ILatch 
heard testator about the same time, say the same thing. 

Harris Barfield heard the testator say to the  plaintiff in 
October, 1858 : " I can't pay yon what I owe you, bnt 1 will 
pay you soon, or next winter. I nced what money I have now 
for bnildiog and it will do you more good to get i t  in a lnmp." 
N o  definite sutn was rnentioned and no account or memoranda 
shown, mentioned or allnded to in this conversation. 

The connsel for defendant insisted tha t  the testimony waa 
not sufficient to take the case out of the statute of limitations, 
and that the plaintiff could only recover, if at all, the amount 
of the account for the three years inirnediately preceding the 
first day of September, 1861. 

H i s  Honor charged the jury that if they believed the in- 
debtedne~s alluded to in the conversation to whicll Harris Bar- 
field testified, all~tded to this particolizr rrjedical bill, then the 
statute of limitations had been rebutted arid the plaintiff' cotlld 
recover. 

There was n verdict and judgment for the plaintiff', and the 
defendant appealed. 

fltallings, for appellant. 
Smith & Strong and 3. 'CK Kerr, contra. 

RODMAN, J. The  evideuce, which is relied on by the plain- 
tiff to take the case out of the statute of limitations, is as 
follows : 

" W. E. Hil l  heard testator say, abont 1860, that he owed 
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tile plaintiff a wnsiderable debt, that plaintiff was one of his 
largest creditors. D. C. Cobb and R. B, Eatch heard testator 
about the same time say the same thing. One Barfield heard 
the testator in October, 1858, say to the plaintiff, "I can't 
pay you what I owe you, bnt I will pay you soon, or next 
winter, I need what money I have now for building, and i t  
will do you more good to get i t  in  a lump." N o  definite snm 
was mentioned, and no account or memorarida shown, men 
tioned or alluded to, in the  conversation." 

H i s  Honor instructed the jury that if they believed that the 
testator referred to the account now sued on, they should find 
for the plairtiff on the issne made by the plea of the statute. 

I n  this we think his Honor erred. The  rule to be gathered 
from the nnn~erons cases to which we were referred by the 
counsel, may be thus expreosed. The new promise must be 
definite, and show the nature x:~d m o u n t  of the deb t ;  or 
must distinctly refer to some writing, or to eome other means: 
by which the nature and amount of it can be ascertained. Or, 
there must be an ~cknowledgment of' a present subsisting 
debt, equally definite and certain, frorn which a prolrlise to pay 
such debt may be implied. J f c B ~ i d e  v. Gray, Bnsb. 420. 

I n  the present caee there mas  evidence in the relations shown 
to have existed between the palmtics, from which a jury might 
have inferred the natnre of the debt, viz:: that i t  was for medi- 
cal services, but there is nothing in the conversations given in  
evidence, whicli would enable any one to ascertain its amount. 
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MoAnoo et a[. v. THOMPSON et al. 

C. N. McADOO and others v. WILLIAX &I. THOMPBON and wife, 
and others. 

A judgment against an administrator, fixing him with assets, and which 
judgment he has paid, is no bar to an account of assets subsequently 
received and not rtccountecl for. 

This was a CREDITOR'S BILL, heard before Tourgee, J., at 
Spring Term, 1874, GUILFORD Superior Court. 

The  bill was filed by the plaintiffs against the administrators 
and heirs of one Sarnuel Coble deceased to subject the real 
estate of the decedent or a portion thereof to sale, for the pur- 
pose of paying the debts of the plaintiff's. 

When the case was called for trial. those of the defendants 
who were heirs of the deceased, moved for an order of refer- 
ence to take an account of the administration of the defen- 
dants, David and W. A. Coble, the administrators of the de- 
ceased. 

This motion was resisted upon the ground that a snit had 
been brought in the Superior Court of Guilford county, by all 
the next of kin of the deceased, who are also his heirs at  law 
and defendants in this action, in which a reference had been 
made to a commissioner, an account stated, and a judgment 
rendered against the administrators. That said judgment had 
been satisfied, and the administrators insisted that the other 
defendants in thie case, the heirs at  law, were concluded by 
said report and jiidgment, and estopped from denying that 
said administrators had fully administered on said estate. 

The  Court held that the heirs at law were entitled to  tlic 
reference, and ordered that tlie case be referred to the Clerk 
to take an account. 

The  administrator excepted to the rnling uf the Court: 
1. Because said reference was unnecessary. 
2. That the Court erred in making said order. 
Notice of appeal waived, bond filed. 
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Colline, Scott & Caldwell, for appellant. 
#cabs a n d  Scales, Di l l a rd  ck G'ilmer, and Xorehead, contra. 

BYNUM, J. The  defendants do not deny that the plaintiffs 
a re  creditors of the estate, but the answers raise issues between 
the two sets'of defendants, which should be settled before the 
rights of' the plaintiff8 are determined. The administrators in 
their answer, allege that the next of kin sned them upon their 
adrninistration bond, for the sottlen1er.t of the estate and the 
payment of their distributive  hares of the estate ; that in said 
action, an acconnt was taken of the whole estate and of their 
administration ; a iinal judgment rendered against them in 
favor of the next of kin, which they have paid in full; they 
therefore claim that the plaintiff's should resurt to the land de- 
scended to these next of kin, who are the heirs at  law of the 
intestate. 

T h e  next of kin in their answer, clliiln in a vague and gen- 
eral way, that errors were committed in said settlement, and 
that provision was therein made for the payment, by the ad- 
ministrators of these outstanding debts. The  answer, by way 
of counter claim, or in any other respect, is wholly in~ufficient 
as an action to snrcllarge and falsify the account and judgment 
rcferred to, became the grounds of error are not set forth with 
the  specific, definite and positive certainty required by the rules 
of equity, so that issnes can be made upon them. 1 Ired. Eq. 
403, 2 Dev. Eq. 93. But  the answer does allege positively, 
that since tho said judgment was rendered, the administrators 
have received other assets of the estate, more than sufficient to 
pay these debts, and this allegation does not appear to be de 
nied by tho administrators, but they rely on the bar to further 
enquiry, which they claim as the eflect of the judgment. Un- 
questionably this jndg~uent  is no bar to an account of' assets 
snbsequently received and not accounted fur. T l ~ e r ~ e x t  u f  kin 
are  therefore entitled to this account, but in taking i t ,  the 
referee will be confined to an account of asseta received bince 
the former account was taken. All the defendants in theiran- 
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swer, claim that these plaintiffs, before this action was begun, 
bad released their said debts to the administrators. If' this is 
so, that release ennred to the benefit of the next of kin and 
heirs at law; but as it is not set forth and pleaded sufficiently, 
this Conrt eannot pass upon its legal effect. In  taking the 
accon~lt, the referee shonld give the defendants sue11 benefit of 
the release, if there is one, as they may in law be entitled to. 
With these limitations, the judglnent of the Superior Court 
must be afinned. 

PER CU~IIAM. Jndgrnent aErmed. 

HAITHCOCE Br; HEARNE v. SWIFT ISLAND XANUFATURINB 
COMPANY. 

A c7ecd conveying to A the land on one side of a rirel; "with all thc 
zppurtenanccs thcreto belonging," docs not convey the title to  one 
half of a Ferry wliieh is not annexed as of right as appurtenant to  
said land. 

(State v. Willis. Bmb. 223; Bims v. Fewel?, 12 Ired. 1, cited nncl ap- 
proved. ) 

CIVIL ACTION to recover title and possecsion of one ha!f of a 
ferry, tried before Buzton, J., at Fall Tenn, 1374, of STANLY 
Superior Court. 

The fbrry in question had bee11 establislied by the Fayette- 
ville and Albelnarle Plank Road Company, by authority of an 
act of the General Assembly, ratified 16th February, 1859. 
I t  was located at Swift Island, across tlic Pee Dee river. The 
plank road having fallen into decay, and being discontinrred as 
a turnpike, S. 11. Christian, who was the riparian owner on 
both sides of the river, daimed the francliise of the ferry, and 
at the time of his death, in 1864, was seized of land on both 
sides of the river, and keeping up the ferry. 
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HAITIICO~K & BEARNB V.  SWIFT ISLAND MANWACTURIXG CO. 

After the death of S. H. Christian, upon failure of his per- 
sonal estate, his administrators instituted proceedings in the 
Sliperior Court of Montgomery county, to sell the real estate 
for the payment of his debts. 

T h e  petition for that purpose was filed at  Fall Term, 1867, 
and at  that term a decrce was made anthorizing the sale of all 
the lands, rnille, and other real estate mentioned i l l  the petition. 
Among the tracts inclnded was the "mill tract" in Mont- 
gomery, and the " Davis " tract in Stanly. These tracts were 
described fully, but neither in the petition nor in the decree of 
sale, is there anything said about the ferry. 

There was a report of sale made to Spring Term, 1868, by 
the administrator, in reference to the L' mill tract." The re- 
port was as follows, to-wit : " The inill on the Montgotnery 
side, and factory, with out-houses and other appurtenances, was 
bid off' by Nathaniel Knight, for the sum of $3,200. D. N. 
Patterson afterward raised the bid to $3,400, and gave his note, 
with C. W, Wooley and 3. T. Rradly as snret.y." 

This sale occnrred on Nov. 14th, 1867, and was confirmed at 
Spring Term, 1868. 

I n  reference to the lands on the Sttidy side, they report 
that the lands did not bring a fair price, and that the purchaser 
had not complied with the terms of sale, and accordingly a resale 
of the Stanly lands, was ordered. 

At Spring Term, 1869, they report thc sale of the Stnnly 
land as having occurred on Fob. lSth,  1869 ; tha: the Willianl 
Davie tract mas bought by one J. G. Cfiristian, for $126. This 
 ale was confirmed at that Term, and npon payment of tile 
p ~ ~ r c h a s e  nloney tho adniinistrators, in pursuance of the order 
of the Court, executed a deed, in which the l ~ u d  is described 
as follovs, to-wit : 

"Ail  that tract or parcel of land lying and being in the 
countg of Stanly, and described as follows : lying on the west 
side of Pet: Dee river, adjoining the land of TVilliam Davis 
aud others, bounded as follows, viz : Beginning at  a white oak 
on the bank of the river, just below the mill, and r~ inn ing  
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thence due w e ~ t  v i t l i  TIaithcock's arid Heron's mill tract, 
(formerly S. B. Christian's.) 29 chains, to a stone heap in the  
field, corrrer of No. 5 ,  thence south 50' 30t, east 23 chains to 
8 post oak, l)y ti post oak, thence south 60, east 4 chains to a 
corner o n  N line of the  tnill tract, by a post oak and hickory 
poir~tcw,  thence with said line north 46, east 22 chains, 50 
links, tu  the river, thence up t h e  river to the beginning, con- 
t a i r ~ i l ~ g  bcvu~lty-five acres, more o r  less, to have and to hold, to 
him tlle said party of the  second part, his heirs and assigns 
forever, with all the appurtenal~ces thereunto belonging." 

O n  the  22d of January,  1870, J. G. Christian and his wife 
executed a deed, convcgiug this property to the  plaintin', with 
a similar description. 

Upon the pagn-ient of the purchase money fur tlie b '  n ~ i i l  " 
tract in Montgonnery, the  administrators execiited n deed on 
t h e  25th of September, 1871, to D. N. Patterson, who pnr- 
chased for tlie benefit of the Swift lsland Manufacturing Com- 
pany, of which he  was a member. This was subsequent to the  
institntion of this snit, whicli was co~nmenced 12th of Septem- 
ber, 1871. 

There  was conflicting evidence as to whether, at  the time of 
the  sale of the .' mill '' tract on the  4 th  of fiovember, 1867, 
the  ferry mas mentioned as being pnt np  fur sale, with that 
tract, mitrieeses testifjing both ways and contradicting each 
other. 

T h e  deed to D. N. Patterson wasfor tho tractlying between 
the  widow's dower, Robinson's line, and the river, containing 
about 200 acres, inclnding the mill, factury and appurtenances, 
operatives honses, islands, f e r ~ ~  sir (1 fishery. 

It M R S  in evidence that the  report of sale mas made by the 
administrators of S. 11. Christian, to Spring Term, 1868, of 
Ml~ontgomery Snperior Conrt, of the land sold 0 1 1  Kov. 14t11, 
1367, in which was included the " ~rii l l"  tract on Montgomery 
side, that  the report and decree of confirmation made a t  that 
T e r m  were fur a time tnisplaced, and by leave of the Court 
another report  and decree supposed to conform to the original, 
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were allowed to be substituted in their place. Afterwards the 
original report and decree were f o ~ ~ n d  and restored, and it ap- 
pearing that there was n variance between the original and the 
substituted record of report and decree, in this respect, viz : 
That  the ferry at  Swift Island was not mentioned in  the  origi- 
nal record, but was in the substitnte, by order of the Court, 
the original report and decree was restored, and the substitnte 
stricken ont. All  this dvas done by order of the Superior 
Court of Rfontgoinery coanty, after notice to the parties in- 
tercsted. The  substituted report and decree were filed previous 
to the institntion of this suit, they were stricken out and the 
original record reinstated at  Spring Tern], 1874, of this Court. 

T h e  plaintiffs asked the Court to charge the jnry that by 
their parchase of' the L b  Willian~ Davis" tract, on the Stanly 
side of the river, they acqnired the right to one half of the 
ferry as appendant and appurtenant to that tract, they being 
owners to the thread of the stream. 

His I-Ioiior decliued to give the charge asked for, and charged 
the  jury " that while the plnintiEs as riparian owners had a 
right to go to the thread of the stream, theg conld go no further 
under their Jced, consequently they could nut be joint owners 
of the ferry franchise, which necessarily extended to both sides 
of the river; that the plaintiffs had to recover upon the 
strength of their own title, and not npon the weakness of that 
of the defendant's, and that upon the ehowing made they mere 
not entitled to recover one half of the ferry. 

T o  this ruling the plaintiffs excepted, but in deference to 
the  opinion of his Honor, submitted to a non-snit, and appealed 
to the S u p r e n ~ e  Court. 

iVei2l NcKay ,  A'. J Pemberton, and J. V. Himdale ,  tbr 
appellant. 

M, J. Jfontgonzery and Bailey ct? McC'orkle, contra. 

PEARSON, C. J. The  plaintiff's case rests npon the ground 
that by the deed conveyiog to him the land, on one side of the 
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river, " with all the appurtenances thereto belonging," he 
acquired title tu one half of the fcrry. I n  other words, the 
ownership of the iand on one side of the river draws to i t  one- 
half of the ferry. This proposition cannot be maintained, 
W e  concur with his Honor in the conclusion that the plaintiff' 
did riot make ont a case. 

It is trne, where thc riglit to n public ferry is annexed to a 
tract of land, as "appurtentlnt thereto," a conveyance of the 
land " with its appnrtcnances " passes the ferry ; this is as. 
sutned to be the principle of law in State v. Wi'illis, Bush. 223, 
and in Biggs  v. Fewell, 12 Ired., 1. Bnt in those eases the 
franchise of' a pnblic l'erry was snnesed and appurtenant to 
the land; whereas, in onr case the franchise " t o  keep the 
ferry and receive the tolls, f'or ought that appears is a riglit 
'4 em gross " like a right of common or an advowson '' en gross" 
and has never been annexed to the land and made appurte- 
nant thereto, either on the one side of the river or the other 
or to the land lying on both sides of the river at  the termini of 
the ferry. 

The ferry was establifilied by the Plank Road Curnpany un- 
der the antllurity of an Act 16th Febrnary, 1859, and was 
used in conlrection with the plank road and as a part thereof. 

It is set unt as a fact in the case : " ~ h k  plank road having 
fallen into decay and being discontinued as a turnpike, one 
Christian, the owner of the land on both sides of the river, 
claimed the franchise of the ferry, and kept it up nntil his 
death." After his death the land, on one side of the  river, 
was Loug11t by the plaintiti, and the land on the other side of 
the river was bonght by the defendant. The  deeds to both 
being for the lands, together with " all the appnrtel~ances 
thereto belonging," and the defendant has since claimed the 
terry and kept i t  np. The  charter of the Plank Road Com- 
pany 111q  have been forfeited for nun.nse, bnt there has been 
no judgment, so far as the case discIoses by which the charter 
is vacated ; so according to facts before us, the plank road is 
still in existence, and is the owner of this ferry, and above all 
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therc is no evidence that Christian ever acquired title to the  
ferry, or in any way annexed the riglit to the ferry as an ap- 
purtenant either to the tract of land which he owned on the 
Stanly side or to the tract which he owned on the Montgomery 
side, or to both. So for aught that appears the title to the 
ferry is still in the Plank Road Con~pttny, and if i t  was 
acquired by Christian, i t  does not appear that he attached i t  as 
appurtenant to his land on the one 8ide of tho river or the 
other, or to both, or whether was r~o t  kept by hirn as a firm- 
chiso &' er) gross." 

T h e  plaintiff3 did not prove title. 
h o  error. 

PER Cumraxr. Jydgment atlirmed. 

By rL levy, tlie property is vested in the sheriff, and 11ix title is trans- 
ferred to the purchaser, whether the sale is public or private. If 
there is any surplus after satisfying the execution, i t  belongs to 
the execution debtor, or his proper, legal representative. 

A tender of Confederate money in 1863, at its nominal value, in pay- 
ment of n note due in 1857, is not a legal tenderfor mzypurpose. 

A note given for the balance of the purchase money, a t  an execution 
bale, to the legal representative of the execution debtor, stands upon 
the same footing as other notes due without condition, and no de- 
mand for tlie payment of the same, is necessary before snit. 

(Cozoles v. Hayes, 71 N. C. Rep. 230 ; Hebane v, Xebnne, 66 N. C. Rep. 
334; Biggs v. Willianzs, Ibid, 427; DazGZson v. Ebns, 67 N. C. Rep. 
228; Terreillv. Walker, 65 N. C. Rep. 91 ; Ibid, 66 X. C. Rep. 244; 
Wooten v. Sherrard. 68 K. C. Rep. 331; .l?m?z v. Dacidson, 7 0  N. C .  
Rep. 118; Pensel. A. Simpson, 65 N. C. Rep. 498; Gibbs v. Bibbs, Phil. 
471; E,-yan v. Foy, 69 N. C, Rep. 45; i M c K e t ~ ; i e  7 .  Ccilb~eth, 66 IC'. C. 
Rep. 534; Wells I-. Slizc7er, $0 N. C. Rep. 296, cited and approved.) 

OITIL ACTION, to recover the amonnt of a note aIleged to bc 
lost, tried before G'unnon, J., at  the Spring Term, 1874, of' the 
Superior Court of ~IAYROOD Lonnty. 
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On the 21st day of March, 1857, the defendant made the  
note sued upon, payable to J. R. Love, the testator of the plain- 
tiff, as guardian of one M. J. Commons, a lunatic, for $756.54, 
J. R. Love continued to be guardian of the  aid lunatic, until 
his death in the Fall of 1863. Early in 1804, the plaintiff, 
Saru'l L. Love, became guardian of said lunatic, and so contin- 
ued until abont two years ago, it being prior to the commence- 
ment of this action, when his guardianship ceased. 'She plain- 
tiff' was also o w  of the cxecctors of J. R. Love, the first gnar- 
dian of the lunativ, as stated. 

During the ti.uc i:c mas the guardian of the said lunatic, the 
plaintiff in his reti13 1s tll the Probate Conrt, charged hirnself 
with this note, as I L i : ~ g  the property of his ward. I t  mas also 
shown by the records ol' tile Probate Oonrt, (Ictobcr 1872, that 
the plaintifl' while pard inn ,  had paid out for his ward, more 
than the amount due on the note ; relying, as lie stated, to be 
re-irnbursed from the note. His ward went to Texas during 
the plaintiR's gnardianship, and this note was the only pro- 
perty left in this State, from wl~icli the plaintiff could he paid, 
and he, the plaintiff, had ther&re appropriated it for that pnr 
pose. The plaintiif's payments for his ward was explained by 
no other evidence ; nor was there other evidence than that 
stated, as to the ownership of the note. 

Tllc note given by defendant, was for the balance of the 
p r c h a s e  money for two slaves, the property of the said M. J. 
Con~~lions ,  tlle said lunatic, sold under the following circum- 
stances, to wit : 

Three executions, 3. fa's., were issued against the said 
lunatic on November 2d and December 2d, 1856, one of which 
was in the f<ivor of the defendant: Wm. Johnston, the three 
a rno~~nt ing  in the aggregate to $1,113, and were retlirnable to 
the Spring Term, 1857, of Haywood Superior Conrt, whicl~ 
coulrnenced the 23d March, 1857. The  fi. fas. were then re- 
turned with this endorsement on each : " Levied this $. fa, 
on tllree negroes; Martha, William and Peter,as the  property 
of the defendant, March 12th, ISM. W. Green, sheriff;" and 
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on one of them was the following deputation, to-wit : " J. W. 
Green, Sheriff of Haywood county, depute W. W. Medford, 
on these papers. March 23d, 1857, W. Green, sheriff." There 
is no entry on either of said Ji  fa^, of any filrther disposition 
of said property, nor of any sale or satisfaction. These same 
entries are on the exeption docket of said term. 

Writs of ven. ex. issued from this, Spring Term, 1857, dated 
8th March, 1857, reciting the former levies and returns, and 
further that the sheriff had not sold for want of time, and 
directing the sheriff to sell the negroes levied on according to 
the exigencies of the writ. . , 

The writs of ven. ea. were returned to Fall l?&rln, 1857 ; the 
one in favor of the defel~dant being endorsed as follows : 
" Rec'd my debt and interest, by the purchase of two negroes; 
Wm. Johnston ; and eatisfaction. Plainti%'s receipt filed for 
his debt and interebt. Rec'd my fees and commissions. Pay 
into office $5.10 : Stto's receipt filed for hisfees. W. Green, 
sheriff.'' 'The other writs were returned satisfied and plain- 
tiffs receipt filed. There was no return of sale, nor of sat%- 
faction other than the foregoing. The foregoing entries also 
appear on the execntion docket. 

One of the slaves, William, mas sold at public action and bid 
eff by the defendant, at the price of $1,051. It did not appear 
that Martha was sold at public sale; but it was shown that she 
was taken by defendant at a valuation fixed by two disinter- 
ested persons, viz : at $1,000. This was a few days before the 
sale. The sheriff' executed bills of sale for the negrocs sold. 

The defendant satisfied the judgments upon which the 
execution issued, and also satisfied some other debts of the 
said M. J. Common, mounting in all to $1,294; for which 
sum the sheriff gave him a receipt, reciting that it wae received 
on executions paid by defendant. It is endorsed on this receipt 
in the defendant, Johnston's handwriting, as follows : '; bid 
$2,037 ; debts $1,294." 

The note sued upon for $756.74, was given for balance of 
27 
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Low v. JOHNSTON. 

purchase money of both of said slaves, after deducting the 
amount of the judgments, &c. 

There was no evidence that the said J. R. Love was ever 
authorized by any order of the Courty or Superior Court to 
sell the property of his ward. 

I t  was also proved, that in the Summer or Fall of 1863, the 
defendant went into the house of the said J. R. Love, and in- 
formed him that he desired then and there to pay the note 
now in suit; that at  the time, he, the defendant, had a large 
amount of Confederate money with him, which he showed to 
the witness, but did not show it to J. R. Love. Love replied 
to this offer to pay; that he did not then have with him the 
note; that he  was unwell, but that he would send the note 
over to the defendant, at  Buncombe Court, in a few weeke. 
Upon this, the defendant complained that the interest mas ac- 
cumulating; vhen Love told him, if he did not fiend the note 
to Buncombe as promised, the i ~ ~ t e r e s t  thereon would cease 
from the time of said Buncombe Court. The note was not 
sent to Buncombe Court, but was retained by 3. R. Love until 
he delivered it to the plaintiff, for safe keeping, shortly before 
his death. 

N o  proof was made of any demand on the defendant for the 
payment of the note, before the commencement of this action, 
except that the defendant paid the plaintill $376 on the 1st of 
Janu:u.y, 1867, which was allowed as a payment ; arid Rlrther, 
that before the institution of this suit, the plaintiff had clairned 
of the defendant the balance due on this note, as a credit on a 
certain j udgrnen t which he, tho defendant, held against the 
plaintiff and others; but this was not done, for the reason that 
the  parties differed as to the amount then 'due on said note. 

I t  was insisted for the defe~~darst, that the plaintiff was not 
the proper owner of the note, and had r o  right to sne for the  
eame. 

That the sales of the negroes: as before related, were not 
valid execution sales, but private sales by the guardian of said 
lunatic, withont lawf'nl authority ; and that the consideration 
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of the  note and the note itself was unlawful, against public 
policy and therefore void. 

Tha t  a tender was proved ; bnt whether that  is so or  not, 
the  agreement that the interest on the  note should cease was a 
a valid agreement, and a sufficient consideration ; that  by said 
promise, the  defendant was prevented from making a further 
tender and thereby exposed to loss and inconvenience; that  
otherwise, Love wonld be permitted to take advantage of his 
ow11 wrong. 

T h a t  after said tcnder and agreement, a demand mas neces- 
sary before the bringing of this snit. 

T h e  case being srlbrnitted to the j:lry. they found verdict 
for the plaintiff. Motion for n new i::.,: ; motion ovcrrnled. 
Jndgrnent and appestl b~ defendant. 

Coleman and 2". D. Johnson, for apid!arit 
2KcC'ork'le & Bailey,  contra. 

RYNUM, J. 1. By the levy of the sheriff) the p r o p ~ r t ~  in  
the  slaves of the debtor was vested in him, and the  title h e  
made to the  purchaser, whether the sale was public or private, 
was good, and after satisfying the executions, the  overplus of 
the  purchase money was !ue to J. R. Love, the first guardian 
of Commons, the dehtor ward. If the  guardian saw fft to 
take s note fiwm t h e  pnrcl~aser fbr the ovcrpius instead of the 
caeh, the defend:,nt, for whose ease and favor i t  was done, 
cannot object ; he got the property and owes the  money. If 
the sherift comnlitted a breach of his ofticia1 duty i n  the  manner 
of the  sale, that is n matter between him and others, in which 
this defendant is no Fay  concerned. 

Upon the death of J. R. Lore, the first gnardian, the present 
plaintiff was appointed guardian and was also the  executor of 
the  first guardian. H e  received this guardian note from the  
estate of J. R. Lovc, his testator, and by returning it as a part 
of the estate of his ward, h e  fixed himself with the owner- 
ship in his rightful character of ganrdian. He,  therefore, had 
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the same ownership and right of action npon the note as the 
first guardian, just as an administrator de bonis non can, in his 
own name, sue upon notes made payable to the first adminis 
trator. Cowles v. Hayes, 71 N. C. Rep., 230. 

T h e  cases cited by the connsel of the plaintiff, establish 
fully, that when tho plaintiff became guardian, received the 
uote as such and charged himself with it, he became the trus- 
tee of an express trust, and ae sach, he was the owner of the 
note, at  least for all the purposes of this action. C. C. P. secs. 
55, 57. Hebane v. Xebane, 66 K. C. 334; Bigys v. IVilliams, 
18. 427; Davidson v. 67 N. C .  Rep. 228. 

2. Tht: note was executed in 1857, and was therefore, not a 
Confederate debt. If the tender of payment, liad been, in 
other respects, snWcient, get as it was made in Confederate 
money, of the nominal value of the note, i t  was not a legal 
tender for any purpose. As this tender was make in "the 
summer or fall" of 1863, when that currency liad become so 
depreciated as to be a notice to trustees, not to receive it on 
well secured ante-war debts, had the guardian then received it, 
he  would have violited his trust and incurred the risk of be, 
coming personally liable for the fill1 amount of the note. It 
was his right and duty, without resorting to any evasive pre- 
texts for so doing, to refuse to receive the Confederate money ; 
and no vague promise to deliver tho note and receive tho 
money, at  a future time and place, or on his f'nilure to do  so, 
not to charge interest on the note from that time, was founded 
on a valid consideration, but mas void. Tewil l  v. Walker, 69 
N. C. Rep. 91 ; 66 N. C. 244 ; Wooten v. Sherrard, 79 N. C. 
Rep. 334 ; B a n h  v. Davidson, 70 N. C. Rep. 118 ; Purse78 v. 
Simpson, 65 N. C. 397 ; Gibbs v. Gibbs, Phil. 471 ; Bryan v.  

Eoy, 69 N. 0. Rep. 45 ; XoRenzie v.  Ciclbreth, 66 N. C. Rep. 
534; Wells v. Sluder, 70 N. C. Rep. 291. 

3. I t  follows, that the note stood upon the same footing 
as other notes due and without conditions, and that no demand 
before suit, was necessary. Whether the execntors of the first 
gnardian could pay the debts of the ward, by transferring this 
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note to the plaintiff, who himself was one of these executors 
and the creditor of the ward ; or whether the plaintiff could 
apply the note or its proceeds to his own re.imbusement ; or 
whether he could expend more than the income of the ward's 
estate ; are questions raised and discussed in the brief furnished 
us by Mr. Colemau, but they are qnestions which do not ariee 
iu this action. The plaintiff will be accountable to his ward 
for the proper management of his estate. The defendant will 
discharge himself by paying this note, which he justly owes, 
and the plaintiff and his former ward, can then settle their 
matters, as they may be advised, 

There is no error. 

PER CURIAY. J ndgrnent affirmed. 

STATE on the relation of SARAH TIDLINE v. WILLIS HICRERSON. 

Depositions are admissible in evidence on the trial of an issue in  Bas- 
ardy, as they are in other cicil cases. 

(Pate's case, Busl). 244; State v. -VcIntosh, 64 N. C. Rep. (307, cited and 
approved.) 

PROCEEDING IN EASTARDY, tried at Fall Term, 1874, of 
WILKEB Superior Court, befo1.e his Honor, Mitchell, J. 

On the trial of an issue as to tlic paternity of the child, the 
defendant offered i n  evidence the deposition of a witness who 
was too sick to attend the Conrt. The reading of the depo- 
sition was objected to by the Solicitor, which objection was 
sustained by thc Court. 

There was a verdict against the defendant. Judgment and 
appeal. 

Scott & Caldwel2, for defendant. 
Attorney GelteraZ Hargrove, for the State. 
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RODMAN, J. W e  are not informed by the record for what 
reason his I-Ionor rejected the deposition offered in  evidence 
by the defendant. It is said here it was because he consid- 
ered the proceeding n criminal one, in which depositions are 
not admitted. That a proceeding i n  bastardy in a civil action 
is settled by the cases of State v. Pa te ,  1 Busb. 244, and State 
v. Mdntosh,  64 N. @., 607. T h e  deposition was admissible. 

PER CURIAM. Judgment below reversed and venire tde novo. 
Let this opinion be certified. 

PARIS 8. IZENBOW a. MARY A. ROBBINS and a n o t h e ~ .  

Whether a trial of facts is by a jury, or by consent, if it appears tli (I 

the finding was influenced by nlisdirection or misconstructisn of the 
law, a new trial will be granted by this Court, on appeal. In  such 
case, the former trial goes for nothing; and if i t  has by consent of 
parties been tried by the Court, the second trial must be by jury, un- 
less there be a new agreement that the Court may try. 

This was a CIVILIACTION, to recover damages for ponding 
water on plaintiff's land, tried a t  the Fall Term, 18'74, of 
QUILFORD Superior Court, before his Honor, lieerr, J. 

This case was before the  Court at  J u n e  Term, 1874, and is 
reported in 71 N. 0. Rep., 338. I t  was sent back to be tried 
anew, and on the second trial the plaintiff had judgment. 
From this judgment defendants appealed. 

All the facts relating to the points raised on the second trial 
mill be found in the opinion of Justice READE. 

Di l l a rd  (4 Bilrner, illendenhall & Staples, and Shipp & 
Bailey, for hippollan ts. 

~Scolt dl Caldwell and Busbee & Busbee, contra. 

READE, J. This case was before us at  last term, reported in  
71 N. 0. Rep., 338. I t  then appeared that 8 jury trial had 
been dispensed with! and it was agreed that the Judge shollld 
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find the facts and declare the law. The Judge found tlle 
facts for the plaintiff, viz : tliat the defendant had ponded tlie 
water on the plaintifi' s land ; but did not find the damages, 
became he held that the defendant having so ponded the water 
for twenty years, from 1852 to 1872, she had acquired an eaee- 
ment, and therefore the plaintifi conld not recover. From 
that rnling tlie plaintiff appealed, and we reversed his Honor 
upon the ground that, under our statute, time was not counted 
from 1861 to 1870, so as to bar the plnintiff's rights. And 
therefore the defendant mas not protected. And we directed 
our opinion to be certified to the Court below to the end that 
the case might be tried with that error corrected. 

When the case went down, instead of trying i t  anew, his 
Honor held that the parties were bonnd by the finding of the 
facts at the former trial, which were in favor of the plaintiff, 
and gave judgment for the plaintiff, directing the defendant to 
take down her dam. This was error. 

I f  the former trial had been by jtiry, we assume that his 
Honor would have charged the jury that it was not necessary 
for the defendam t to controvert the plain tiff's allegation that 
 he had flooded his land ; for if she had donc so  he was pro- 
tected by her twenty years user. And  so we assume tliat he 
instructed himself; and therefore, it was not necessary for llirrl 
to consider any evidence which tllc defendant did ofler or 
whi& might have offered upon the merits. And so the a s e  
has never been tried upon its merits. 

Whether a trial of facts is by a jury, or by the Court, if i t  
appears that the finding wns inflnenced by misdirection or 
misconceptiori of the law, a new trial will be granted by this 
Court on appeal. A n d  in ~ u c h  case the  former trial goes for 
nothing. And where the first trial, has by consent of parties, 
been by the Conrt, the second trial mnst be by jury, nnless 
there be a uew agreement that the Court may try. 

There is error. 

PER OURIAM. Venire de novo. 
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RANKIN V.  MINOR, Adm'r. 

MOSES RANKIN a. JAMES B. MINOR, Adm'r. of DANIEL J 
DONNELL. 

In proceedings supplementary to  execution, if the judgment debtor dies 
before the appointment of a Receiver, or before the,order of such ap- 
pointment is filed in  the office of the Clerk of the Superior Court, 
tho property and effects of such judgment debtor do not vest in the 
Receiver, nor has the judgment creditor any lien thereon as against 
the administrator of the judgment debtor. 

(Tate v. Molvhead, 65 N. C. Rep. 681; Carson v. Oates, 64 N.  C. Rep. 
115, cited and approved.) 

MOTION, in proceedings supplementary to execution, to sub- 
ject assets in the hands of an administrator to the debt of tile 
plaintiff, heard before Kerr, J, at the Fall Term, 1874, of 
GUILRORD Superior Court. 

The plaintiff, a judgment creditor of Donnell, the intestate 
of defendant, instituted proceeding supplementary to execution, 
against the said intestate, on the 10th day of February, 1871 ; 
and on the same day obtained an order for his, tho intestate's 
examination. On the 16th day of February, one J. W. Payne, 
according to the order of the Court, took the exatnination ; and 
the fact was disclosed, that Donnell, the intestate and judg- 
ment debtor, had recently become entitled to an interest in the  
estate of one J. M. Donnell, deceased, who was a minor. No  
further action was taken, nntil the 14th day of August, 1873, 
upon which day a notice issued to the defendant, as tile admin- 
istrator of Donnell, the judgment creditor, who had in the 
meantime, 2d Angust, 1871, died, to appear and show cause 
why he should not be made a party to the plaintiff's judgment 
and the supplementary proceedings. 

A t  Fall Term, 1872, the defendant appeared, and tho Conrt 
adjudged that he be made a party according to the notice; and 
further, that the plaintiff was entitled to have execution against 
him, as administrator, for his debts and costs, &c. A t  this 
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same term, the Court appointed the said J. W. Payne, Re- 
ceiver, of all the property, money and choses in action of the 
said Daniel J. Donnell, the intestate, at the same time order- 
ing him to give bond in the sum of $1000, with surety, for the 
faithful discharge of the duties, and file the same with the 
Clerk ; and that upon filing such bond, the said Receiver 
shonld be invested with the property, &c., of the intestate. 
I t  was further ordered, that, upon five days notice, the said J. 
B, Minor, the defendant, as administrator of the judgment 
debtor, should appear and show cause, why he shonld not de- 
liver to the said Receiver, all the property belonging to his in- 
testate. Minor qualified as an administrator, 4th day of 
August, 1871. 

The Receiver filed no bond. 
The defendant, Minor, hy his connsel, appeared and showed 

for causes, 
1. That the plaintiff had abandoned his snpplementary pro- 

ceedings ; 
2. That an administrator cannot be made a party to proceed- 

ings supplementary, began against his intestate ; 
3. That the Conrt had no nnthority to appoint a Receiver 

as was attempted to be done in this case ; 
4. That the title to his intestate's personal estate rested in 

his personal representatives at his death, and his eatate mnst be 
administered as directed by 45th chapter Battle's Revisal ; 

5. That the so'callcd Receiver cannot call for the property 
until he has filed his bond, as required by the order of the 
Conrt. 

His Honor held that canse ahown was insufficient, and that 
J. B. Minor acconnt and deliver to J. W. Payne, Receiver, all 
the estate of Daniel J. Donnell, which had come to his hande. 

From this judgment, defendant appealed. 

.I. T. ifiorehead, Jr., for appellant. 
Scott, contra. 
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I ~ O D ~ M A N ,  J. Nei t l~er  the order of the Court reqniring 
Daniel J. Donuell tu appear arid submit to an examination as 
t o  any property he lnight have, not subject to levy and sale 
*under a$e14 facias, nor his actual examination, and the dis- 
closnra by him, that he had an interest as distributee or other- 
wise in  the estate of James M. Donnell, deceaeed, gave the 
plail~tifl a lien npori that interest. I t  is provided by see. 210 
U. C. P. that such a lien shall be created by the appointment 
of a receiver, and by his filing a copy of the order with the 
Clerk of the Superior Conrt of tlje county where the judg- 
ment roll is filed. This was not done before the death of the 
judgment debtor, by which the action was abated so far at 
least, that no lien could thereafter be acqnired before the death 
of the judgment debtor, it seems that then the property would 
go into the hands of the Receiver for the satisfaction of tho 
plaintiff's debt, and the snrplns if any would be payable to the 
administrator of the debtor. The reasot why if the debtor 
dies before the property has become vested in a Receiver as a 
trustee for the plaintifl's debt, no proceedings can be subse. 
quently taken by which the plaintiff can obtain a lien or pri- 
ority over other creditors, is, that the act of Assembly fixes 
unchangeably the distribution of the assets arnong the several 
classes of creditors at the death of the intestate. No diligence 
can change it. This principal goverr~ed us in the cases of 
l a t e  v. Mo~ehead, 65 N. C. Rep. 681, and Carson v. Oatea, 64 
N. 0. Rep. 115. 

W e  think his 1lu1)or. erred in requiring tho defendant as ad- 
ministrator of Daniel Donnell to pay over his estate to the 
Receiver. 

PER CLTRIAM. Jtidgment reversed, and jndgrnent that thc 
defendant go without day. 
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STATE on the relation of E. S. P. LIPPARD v. JAMES C. ROSE- 
MAN, Adm'r., and others. 

Whcn an amendment lies within the discretion of the presiding Judge 
of the Superior Court, this Court will not review the cxcrcise of that 
discretion. 

Parties are entitlcd to a jury trial in  all cases when thcy havc not waived 
their right to  demand it, as they have in  a reference Znj consent.--- 70, 
N. C. Rep. 34. 

Where an administrator kept thc Confedcrate nloncy of his intestate 
" in  a tin b o x  promiscuously with his own privatc money of the same 
character, without package or label to  distinguish i t  as a trust fund, 
and bonded i t  in  the samc indiscriminate manner, taking mtz$cates in  
his own name, and kept no account of the rcspectivc amounts of the 
trust fund and his own private money thus bonded:" Reld, that he 
was responsible for the value of such Confederatemoney in the prescnt 
currency, with interest from the time of its rcception. 

(The cases of Cummings v. Xeliane, 63 N. C. Rep. 315 ; Sh@p v. a t t r i ck ,  
Ibsd, 329 : f ippard v. Roserna?~, 70 N. C. Rep. 34, cited and approved.) 

CIVIL ACTION upon the bond of defendant as administrator, 
lieard by Wilson, J., npon a motion to confirm the report of 
tlie referee, at Fall Term, 1874, of ROWAN Superior Court. 

The facts are stated in the report of the same case, at Jan- 
uary Tern], 70 N. C. Rep. 34. 

On tlie last trial in tlie Conrt below, the defendants having 
given notice to that efl'ect, npon the affidavit by one of tho 
counsel, rnoved the Court to amend the records, nmcpro turn, 
so as to show that tlie order of reference heretofore made, was 
not by ( onsent, but compulsory. This motion, the Conrt re- 
fused ; upon which the defendants excepted. 

The defendants then ~novetl the Conrt for a jury to try the 
issues arising in the referee's report. This motion was also re- 
fi~sed by his Honor ; and the defendants again excepted. 

The case was then lieard on the exceptions filed to the re- 
port of the referee by the plaintiff and defendants ; and his 
Honor, after consideration, ordered and adjudged, that tlie said 
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exceptions be overruled, and the report of the referee amended, 
and confirmed. From this judgment the defendants appealed. 

Bailey, for appellants. 
Craige d? Craige and Jones & Jones, eontra. 

SETTLE, J. The question of practice raised by the record, 
was decided when the case wae first before the Conrt, 70 N. 
C. 34. 

And the main question has been repeatedly decided by this 
Court, adversely to the views which are now passed Gpon the 
argument in behalf of the defendants. Cummings v. Mebane, 
64 N. C.  315. Sh$p v. l l e t t~ ick ,  Id. 329. 

The defendant Roseman, sold nine slaves on the 11th of 
August, 1863, for Confederate money. If we admit that Con- 
federate money was as good an investment as the slaves, which, 
however, is denied, as the hires of the slaves would have 
amounted to sornething, yet the defendant, after the disbnrse- 
merit of a small portion of said money, "keep the balance in 
a tin box promiscuously with his own private money of the 
same character, without package or label to distinguish it as a 
trust fhnd, and bonded it in the same indkcrimir~ate manner, 
taking certzlficates i n  his own name, and kept no account of the 
respective amounts of the trust fund, and his own private 
money thus bonded," and when testifying in his own behalf 
could not state whether he had invested in four per cent cer- 
tificates, four or six thonsand dollars of the monej- belonging 
to the Kelner estate. 

There was no mark abont this money to distingnisll i t  from 
this other money, and, as is said in Shipp v. Hett.rick, there 
never was such a separation of i t  from all other monies in his 
hands, as to make it  cease to be his, and becon~e a part of the 
estate of his intestate. 

How can the defendant claim to be in a better position than 
if he had made a general deposit of this money in bank, in Iris 
own name ? 
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W e  have held that in such case the defendant would not 
have been discharged from liability. 

Bnt  we do not feel called upon to repeat the reasons upon 
which Shipp v. Ilettrick was decided. They are however, 
conclueive of this caee. 

Tlie judgment of the Superior Court is affirmed. 

PER CURIAM. Jadgtncnt accordingly. 

E. T. CHAMBERS a. H. L. BUMPASS, Ex'r. 

A testator in his will leaves to E. T. C. " All the residue of my estate 
both real and personal, during her natural life or single state:" Held, 
that  E. T. C. was entitled to the use and enjoyment of the specific 
property so given, and that the Executor had no right to intermeddle 
therewith, except to prevent a loss or unnecessary waste of the same. 

CIVIL ACTION. to obtain a constr~~ction of a will, ~n1)ruitted 
withoat suit by the parties to the controversy, and heard by 
Tourgee, J., at chambers in PERSON county, July  85th, 1874, 
t ~ p o n  the f'ollowing 

CASE AGREED. 

I. Jehu A. Bailey died in Person conntg aforesaid, on the 
30th day of May, 1874, leaving the followir~g last will and tes- 
tament, to-wit : 

" NORTH CAROLINA, I'a/*son C'ounty. 
I, John  A .  Bailey, c~f the county and State aforesaid, being 

of soumd mind and memory, but of feeble health, and know 
not how long my earthly existence can last, do make and de- 
clare this, my  last mill and testament: 
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1. I t  is my desire that my body shall. be decently cared for, 
and buried by the sidg of my mother. 

2. I desire my executor to yay all my jnst debts, burial and 
funeral expenses. 

3. I leave to Elisabeth T. Chambers, my dear and near 
friend, all the residue of my estate, both real and personal, 
during her natural life or single state, and at the termination 
of either her death or marriage, I then d e ~ i r e  all my property 
to be equally divided between my sister, Eetsy Drnmwriglit, 
W. H. Bailey, Thomas Bailey, and Kancy I-Iarris's living chil- 
dren, share and s l l : i r~~ alike, except I only mean to give my 
sister Nancy Harri ', c1:ildren one-fonrth of my estate, it being 
their mother's shar ,. 

4. I want my dmellirig house finished and paid for out of 
money I have on hand, and also the garden and yard psled in 
with the lumber I leave on hand ; prlid for as the house. 

5. I defiire my executor to see that my property is not wasted 
before the termination of the lea~e,  so that my dear brothers 
and sisters may realize its value. 

6. Should either my sister, Betsy Drnrnwright, Wm. 1-1. 
Bailey, Thomas Bailej, ill1 or either of them, die before the 
termination of the lease to Elisabeth T. Chambers, thea I 
want their lawfnl heirs to share their part  of my estate, share 
and share alike. 

7. I leave my worthy friend, Horace D. Bumpass, executor 
to this, my last will and testament, arid request him to e x e c ~ ~ t e  
the same. A s  witness my hand ," $c. 

11. That  the said l ~ i l l  has been duly proved i n  the Probate 
Court of Person county, and the defendant has qualified as 
executor thereto. 

111. 'l'hat Elizabeth T. Chambers, the plaintiff, is the identi- 
cal person mentioned in the third paragraph of said mill. 

IV. That the testator, at the time of his death, was seized 
and possessed of a tract of land in Person county, and pos- 
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sessed of personal property consistiug of money, cows, a horse, 
hogs, sheep, bonds, accounts, household and kitchen furniture. 

V. That the defendant threatens to, and will, sell the afore- 
said personal property, unless restrained therefrom by an order 
of this Court. 

Wherefore, the parties pray the judgment of this Court, 
whether under the will aforesaid, the defmdant has the right 
to sell the personal property aforesaid, :mless i t  should become 
necessary to do so? to pay the debts of the testator. 

Elis Honor thereupon gave the following judgment : 
" Having considered the lnatters set forth in the case submit- 

ted, I am of the opinion that the defendant, as executor of the 
wili of' John A. Bailey, deceased, has no power or authority to 
deprive the plaintiff' of the use and enjoyrnent of any part of 
the propertg whereof the testator died seized, except to prevent 
evident and nnnecessary waste. Thia applies equal!y to the  
most perishable and most enduring of the property. The tes- 
tator must be considered as fully understanding Ihe nature and 
incidents of the property devised, as well as its amount. 
Knowing this, he devised this specific property to the plaintiff 
far her life, for the loan is but a limited beqnest, and she is en- 
titled to the use and erijoyrnent of the property precisely as if 
there were no remaindermen, except that she has no power to 
sell and dispo~e of (except produce fur her own snpport,) nor  
waste the same. I f  it decays, wears orit, or is consnmed in the  
meantime, the executor is not liable, since the specific property 
is bequeathed in both instances, and not the proceeds or value 
thereof. 

I t  is therefore ordered, that tllc defendant desist and refrain 
from the sale of the property, unless the eame be required by 
the wasteful conduct of the plaintiff." 

From this judgment defendant appealed. 

Jones d3 Jones, for appellant. 
Smith d3 Strong, contra. 
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PEARGON, C. J. W e  concur in the  opinion of his I-lonor. 
No other construction can be pu t  on the will. I t  was the  in- 
tention of the  testator that  the  plaintiff should enjoy the  use 
of his house, furniture, farming n t e ~ ~ s i l s  specifically, during 
he r  life or single state," and not that  she should have the  in- 
terest on what it would sell for. I give to my son a library 
for life, wit11 limitations over af'ter his death ; the idea that the 
books a re  to be sold by the  esecntor and my son is to have the 
interest of the purchase moneg doring his life is absnrd. S o  
1 give to my wife " the  cdrriage and hordes during her life or 
single state," the idea of' a sale by the executor is absurd. 

Tlie authorities cited by tlie counsel of tlie defendants as to 
residuary legacies ha re  no application, for this is not a residuary 
legacy, but a zmiversnZ legacy; that is, the plaintiff' is to have 
the whole of his estate, after paying off the few debts which 
lie owed, and funeral expenses. A sale of the household and 
kitchen furnitnrc, &c., would entirely defeat the purpose of the 
testatnr. 

If' Innre was needed to show his intention, i t  is snyplied by 
article 4, by which lie directs his dwelling honse to be finished, 
and by article 5 ,  by which h e  directs his executor to see t h ~ t  
the  property is not m s t e d ,  showing his intention to be that  
plaintiff shonld have the property specifically. 

N o  error. 

PER CURIAJI. Jadgmon t affirmed. 
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W. F. PHIFER and wife, and J. H. WILSON v .  THE CAROLINA 
CENTRAL RAILROAD COMPANY. 

An appeal by a Railroad Company, (the defendant,) from the assessment 
of damages by Commissioners appointed in pursuance of its charter, 
brings up the whole case into the Superior Court, where the parties 
can have every right relating to such damages, adjudged and deter- 
mined. 

Therefore a separate action involving the same rights will be dismissed 
with costs. 

MOTION to diasolve an Injunction, heard by Logan, J., at 
Chambers, in the county of MECKLENBURG, on the 9th day of 
July, 1 874. 

The plaintiffs alleged in their complaint, supported by.affi 
davits, that the defendant by running their road over their 
land was greatly endamaging them ; that commissioners had 
been appointed to assess such damages, whodid assess the same 
at $4349.50, from which assessment defendant appealed to the 
Superior Court, only to gain time ; and that the 3efendant:s- 
property was mortg~ged for its full value, and they were likely 
to lose the amount so asseseed. There are other facts stated' 
in the complaint, not pertinent to the points raised in this 
Court. Plaintiffs prayed an injnnction, &c., which was 
granted by Judge MITCHELL at Chambers, June 29th, 1874. 

Defendant gave notice that a motion to dissolve the injunc- 
tion wonld be heard by Judge LOGAN on a certain day, and 
f led an answer substantially denying the material allegations- 
in the complaint. 

Upon the hearing, his Honor disfiolved the injunction, and 
the plaintiffs appealed. 

Wilson & Son, for appellants. 
Battle & Son, contra. 

SETTLE, J. This action must be dismissed. 
The appeal taken by the defendant from the assessmeut of" 

28 
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damages by the commi&ners appainted in purduance of the  
charter under which the defendant is acting, brangllt the whole 
case into the Superior Conrt, where the plaintifs  zau have 
every right vhich they seek in this action adjodged and de- 
termined. 

Pnblic policy forbids the suspension of operations on works 
of internal improvement during the  pendency of litigation to 
ascertain the  darnsges to which parties may be entitled. B u t  
if the allegations of the plaintiffs that the defendant has mort- 
gaged its road for more than it is worth, be trne, the defendant 
should be required to give secnrity that it will pay to the 
plaintiff's snch damages as may be finally assessed against t he  
Cornpany. 

This demand is so reasonable, especially since the Cornpany 
is authorized to mortgage its road to the  extent of $25,000 
per mile, that the refusal to comply with it at once gives gronnd 
for the  suggestion of the plaintiff's that the defendant is seek. 
ing to avoid the payment of damages both now and here 
after. 

Let this action be dismissed a t  the  cost of the  plaintifffs. 

PER CURXAN. Action dismissed, 
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1 STATE on the relation of W. P. M. WELLS v.  F. SLUDER and .M 
M. WEAVER, adm'rs, and others. 

An administrator who received on the 11th day of May, 1863, Confed- 
erate money for a debt due the estate of his intestate, is chargeable 
~ n l y ,  i n t h e  absence of fraud or bad faith, with the value of snch 
money in present currency, a t  the date he received it. Olherwise if 
the money was received so late "I the war as to amount to a notice, 
bhat the persons entitled to it would not receive it. 

(~Shipp v. Hettrick, 63 N. @. Rep. 329; Gummings v. Mebnne, Bid ,  315; 
Emmreson v. Xalttt ,  Phil. Eq. 234, cited and approved.) 

CIVIL ACTION, heretofore before ehis Court, and reported in 
70 0. C. Rep., 55, and sent back to the 8rrperior Oourt of 
BUNCOMBE to have the judgment rheu appealed from modified, 
again heard befo~e Hemy, cJ;, at the Fall T e ~ m ,  1874, of said 
Court. 

The  following statement, signed by the counsel, is sent to 
this term, as presenting the points for adjudication, or for the 
proper construction to be given to the decision heretofore ren- 
dered, to- it, at January Term, 1874. 

A t  Fall Term, 1874, of Buncombe Superior Conrt! a judg- 
ment for $1,185.64, was obtained by agreement, in favor of 
the plaintiff against the defendant, subject to the opinion of 
the Oourt as to the legal eiTect of two credits claimed by the 
defendants, and which are fully set forth in the case agreed at 
that time, and which are reported in 70 N. 0. Rep., 65. H ~ E  
Honor did not allow either of the credits claimed, and judg- 
ment wa8 entered for the  full amount! $1185.64. From this 
judgment the defendants appealed. 

A t  the January Term, 1874, of this Goort, ehis judgment, 
as before stated, was ordered to be modified, according to the 
opinion of the Chief Justice filed in the case. On the last 
trial in the Court below, the following facts, relating to the 
aecond of the credits alleged and claimed by defendant's 
answer, were agreed : 
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On the 11th May, 1863, the defendant, F. Slader, one of 
the adlniraistsators of R. P. Wells, deceased, met with one R. 
W. Patty, who owed his intestate, as guardian, a note exe- 
cuted, for a part of his ward's fhnds, prior to the war. Patty 
informed him, Slnder, that he wanted his note and proposed 
to pay it in Confederate money, which Sluder declined to re- 
ceive. Patty insistad that Confederate mo'ney was a legal ten- 
der, and raising l ~ i s  hand, said '< I intend to have my note." 
Slnder, believing that the law required hirn to do so, (havi.ng 
heard that Judge SAUNDERS had recentIy charged the jury that 
i t  was an indictabie oflence to refuse Confederate money,) re- 
ceived the money from Patty, and mixed i t  with other funds 
belonging to his intestate, receiving full credit for the saEe in 
his wttletnent with the Probate Jndge. The pIaintiff has 
never received of any said note. 

If, upon the foregoing state of facts, the Conrt shonld be of 
opinion, that the defendants ought not to be held responsible 
to the plaintifi for the amount of the Patty note, thus paid, 
and used by defendant, Slnder, then the judgment at  first ob- 
tained, as hereinbefore more fully set out, is to be credited 
with the amount of said note, to wit, $155, in currency, at 
date of recaipt, Bc. 

His  Honor held, that the defendants were only chargeable 
with the valne of the  Confederate money received from Patty 
a t  the date of its receipt, instead of the full, (face,; amount of 
the note, and gave judgment accordingly. 

From this judgment, plaintifla appealed. 

5". D. Johnson, for appellant. 
A. T. & T. l? Dauidson, contra. 

SETTLE, J. T h i ~  is a case agreed, for the purpose of o b  
taining a proper construction of the opinion of this Court, ren- 
dered at  Jdnuary Term, 1874, in a case between the same par- 
ties, and reported in 70 N. C. Rep. 55. 

The  only question before us now is whether the defendants 
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are  to be charged with the value of the Confederate money 
received on the Patty debt, at  the date of its receipt, or with 
the full amount of the Pat ty  no te?  

When the case was first before us this question was not dis- 
cussed, indeed it was not even suggested on the argumect, and 
in rendering the opinion the Court was looking only to the 
general liability of the defendants, without adverting to the 
measure or extent of their liability. While the  defendant, 
Sloder, in yielding to the pressure brought to bear upon him, 
incurred a certain degree of reeponsibility, still we cannot say 
that he acted in bad faith or lias been guilty of fraud. 

And in the absence of fraud or bad faith this Court hae by 
a long train of decisions, commencing with thme cited by tho 
defendants oom8e1, Shipp v. Bettrick, 63 N. C. Rep. 329, and 
Cun~mings v. Xebane, 63 N. 0. Rep. 31 5, established the posi- 
tion too firmly to be now shaken, that persons acting in a 
fiduciary character, and receiving Confederate money are to be 
charged only with its value at  the date of the receipt, u n l e s ~  
it was received so late in the war as to amount to notice that 
the  cestui que trust would not receive it. Here  the money 
was received on the 11th of May, 1863, and this Court after 
declaring thst no inflexible rule can be laid down by which the 
liability of persons receiving Confederate money can be tested, 
but that each caPe must depend upon the circumstances 
attending it, gays " probably it may aid invatigation to cay 
that as a general rule, an officer might have received,Qonfeder- 
a te  notes up to 1863, and ought not to have received them after 
1863 upon anti-war debts, and that 1883 is debatable ground. 
Emmerso?h v. MnlleW, Phil. Eg. 2*34. 

I n  this case whether we consider the time uf receiving the 
money, or the circnmstancefi attending it, we ooncnr with his 
Honor in the Superior Cowt that the defendant should be held 
responsible only for the value of the Confederate money he re- 
ceived from Patty. 

Judgment  affirmed. Let this be certified, &c. 
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GEOGE W.. WILLOUGITBY u. THOMAS H. THBEADUILL and 
andher. 

In a civil trial in the Court below, the presiding Jildge is the proper 
pcrso~l to determine nllether the jury lrns returned a verdict, or only 
tentlered one; and lie may, in  his discretion, in t i ew  of all the cir- 
cumstances. discharge thetx or call them into the bow again, for the 
purposcof returning a proper verdict. 

(Houston v. Polts, G5 N. C, Rep. 41, cited and disting~rid~cd from this; 
Butts v. B.mKc, 2 Hay, 202, cited.) 

CIVIL ACTION, to recover tlie value of a note, tried before 
his Ilonor, J t d g e  Burclo7~, and a jury, at the Fall Term, 18'74, 
of  ANSON Superior C o u ~ t ,  I I ~ K I  ail appeal from a J~1stiee's 
Court. 

The note sued on, was made payable to the plaintiff' by de- 
fenclarits, for $140 arid dated 29th ot Nag, 1862, due - day 
of -- , 1862, t l ~ e  cordere t ion  being the r c t ~ t  of a hlack- 
slnith shop and tools, hire of a slave and board in 4862. The 
plaintiff alleged that this considerntion w% worth $8.10 i n  cur- 
rency, and introduced evidence tending to prove it. 

The evidence introduced l>y the defendant tcndcd to prove 
that the consideration of the note was not worth $140. 

His  Honor instructed the j n r j ,  that ir~asnznch as tlte giving 
this note was a Confederate transaction, they tr~ust asxrtain 
by their verdict what was the vdne  of the eonsideration for 
wlliclk the note was give11 ; that the legislative scale of depre- 
cia~ion inis not applicdl)!e, as i t  was agreed that the note was 
nut given for a loan of Confederate rrloney. 

While the jury were out making up their verdict, the Court 
took a rccess for dinr~cr, a r ~ d  dr~ririg the reccbs, the jury reu-  
dered to the Clerk of \be Conrt their vedjct ,  to wit : " 1x1 
favor of the plaintiff' for. $140, wi t l~o~i t  interest." 

Wl~eil  his Plonor resumed his sitting, the verdict as rel~dered 
and entered by the Clerk, was brongltt to the attention of the  
Court by the plaintiff's co~rnsel, w!lo expressed dissatiafxtion 
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therewith. The jury being in the court room, his Honor di- 
re,cted them to take their places in the jury box, and informed 
them that they had misconstrued the instructions of the Court, 
and had rendered a verdict which the Court was unwilling to 
receive; that theg had nothing to do with the qnestion of in- 
terest, and had no light to deprive the plaintiff of i t ;  that the 
law gave interest as an incident to the note ; and that they 
would please retire again and ascertain from the evidence what 
was the value of the consideration for which the note was 
given, SO that the sum which mas ascertained might be regarded 
as the principal of the note, instead of the snm stated in the 
note, to bear interest according to the tenor of the note. 

To  this proceeding and to the instruction given by his 
Honor, the defendants' connsel excepted ; and insisted that the 
jury had in the first instance rendered such a verdict as they 
had a right to do ; that it was a verdict proper in itself and 
was supported by the evidence ; aud that the judgment of the 
Court ought to be rendered in accordance therewith withont 
fnrtlier ado. Besides, the jury had discharged themselves of the 
case by rendering their verdict, and the Court could not re-corn 
mit the case to thern, althongh it might, by setting aside their 
verdict, commit the case to another j nry. 

His  Honor, regarding the verdict as merely teudered to the 
Court, but not received by the Court, overruled the objection 
of the defendants, whereupon they excepted. 

The  jnry havi~lg funnd the value of the consideration to be 
worth in good money $140, according to the face of the note, 
the plaintiff had judgment accordingly, with interest, k c .  

From this judgment the defendants appealed. 

Busbee d3 Busbee, for appellants. 
Battle d3 Son, corltra. 

SETTLE, J. This case is somewhat like that of Houston v. 
Yotts, 6 5  N. C. Rep., 41, dif i r ing,  however, in some irnpor- 
tant particulars. 
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1. I n  Houston v. Yotts, we infer that the  jury  had dispersed 
and gone beyond the call of the Court, while ir? this case they 
were in the court room when his Honor  returned after a short 
recess. 

2. In that case there was a questiori of fact as to whether the 
contract was made in North or Sonth Caru l in~ ,  and whether 
the  interest should be six or seven per cent., while in this case 
no  such issnc was presented, the  law fixing and giving interest 
as soon as the contract was ascertained. Without relying upon 
the  authority of Butts  v. Drake, 2 Raywood, 262, we are of 
opinion that his Horror had the power when h e  returned into 
Court, after a short absence, and found the niernbers of the  jul-y 
still in the cowt  room, to cal! thern into the  box and tell them 
that the verdict they had tendered was not accepted by the 
Court, and that they must retire and make up a proper verdict. 

Whi le  this course would not be adrnissible in crirnioal cases, 
we think a larger power mity be ~ a f e l y  allowed in civil ,zctions, 
and that the Judge  who presides and sees all the incitlcr~ts of 
the  trial is the proper person to detcrmlne wlietlier tlie jury 
has returned a verdict or only tendered one, and that he  may, 
i n  view of all the circumstances, discharge them or call thorn 
togethcr again, in thc exercise of a sound discretion. 

There  is nothing in the irietrnctions of his Ilorior of which 
the  defendants can complain. 

Judgment  afrirlried. Let this be certified, c'c. 

PEE CCRIAM. Judgment  affirmed. 
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DAVIS v .  BOARD OF COXX'RS. OF STOKES CO. and POIYDEXTER. 

(1 . )  
WILLIAM DAVIS v. THE BOARD OF CONMISSIONERS OF 

STOKES COUNTY and JOHN F. POINDEXTER. 

(2.1 
WILLIAM DAVIS V .  THE BOARD OF C7MMISSIONERS O F  

STOKES COUNTY. 

Where a late County Cowt borrowed money in 1862, without having 
any legal authority so to do; and the plaintiff became the county's 
surety on the bond for the borrowed money, a part of which he has 
since been compelled to pay, under suit: Held, that such plaintiff had 
no right to call up the County Commisioners of the said county, to  
re-imburse him for the amount already paid, or to exonerate him from 
the payment of the balance due. 

(Poiwlexte~ v. Daois, 67 N. C, Rep. 112; Weith $ Arents v. City tf TViZ- 
mingten, 68 N. C. Rep. 112, cited and approved.) 

CIVIL ACTIONS, originally institntcd in the Superior Conrt of 
Stokes county, and thence removed to the Superior Court of' 
FOR~YTRE Coonty, and tried by M'ilson, J, at Fall Term, 1874. 

T h e  two suits 1 and 2, involving the same poillts were agreed 
to be tried together by his Honor, without the intervention of 
a jury, who found the material facts to be. 

1. That the county of Stokes, by her Jnsticee, a majority 
being. prescut, at  June  Term, 1861, authorized the borrowing 
from the Ur. Bank of Cape Fear at  Salem, $10,000, in four 
eqnal instalments of $2500 each, on the bonds of the connty, 
to be executed by their Chairman and five aesociate Justices, 
ibr the purpose of equiping four military companies, of wliicb 
the Brown Mountain Boys was one. 

2. The  Court appointed an agent for each company, to carry 
into effect the order; hl. T. Smith hging agent tor the Brown 
Mol~ntain Boys and W m. Flynt, agent for the Town Fork In- 
vincible~. 

3. At their September Term, 1861, a ma,jority of Justices 



being present, the Conrt ar~thorized an additional $1000 to be 
borrowed of the same b a ~ ~ k  for each of the cornl~anies. 

4. The  first i r~s ta l l~nent  of $2500 was drawn by the  agent, 
N. T. Smith, as to a  art thereof, to wit, $925, and the balitnce 
by Milton Smith, the Captain of the Crown Mo~intain Boys, 
\\ 11u paid the money to one Fries, for cloth tbr the company 
and filed liis vouchers for s~icli payment with N. T. Smith,  the 
co3ntg agent. 011ly  $500 of the $1000, wits applied by the 
agent hitnsc~lf for the llse of tlie cornpang. 

5 .  Bunds of tlie county, signed by J. J .  Uartin,  Chairman, 
ant1 by sureties were executed for these sums severally and the  
h r i d  for tlie larger slim was several times renewed at  the bank 
b e h e  payment. 

6. At  March Term,  1562, the Justices, a m a j o ~ i t y  present, 
authorized money to be borrowed from i~~cl iv iduds  to pity the 
debt due to said bank. 

7.  At the e n s n i ~ ~ g  J n n e  Tern? of the Court ,  t l ~ e  anthority 
was renewed, and money sgain authorized to be borrowed f'rom 
individnals. 

6 .  011 the  10th dny of' J a n e ,  1862, 1V. Flynt  had esecuted 
a bond with security to John  F Poindexter, the dofendant in 
the  sam of $3056, for wliicl~ the agent 11. T. S~ni t l i ,  received 
the  money and sent it by Flynt to the ba~ ik ,  M-ho paid the  debt 
of $2500, and the  debt of $500, the bonds being prvdueed in 
evidence. 

9. I'vitldexter fiubseynently obtained a judgment in the Supe 
rior Conrt against Davis, elle plaintiff, in this action, and the  
otiier sureties for the  $3080 loaned the connty to pay tlie bank 
debt ; of this recovery, Davis has paid $.500. After this pay- 
ment, Poindexter assigned his jndgrner~t to one James Davis* 

10, Before Poindexter sued on liis debt, he presented the 
chi111 to the Board of Commissioners of Stolxs county, who 
audited the same and allowed it. 

T h e  foregoing facts relate chiefly to the first case, (1.) but 
also pertain to the points raised in case T o .  2, the ~ e c o n d  ; to 
v-hich his Honor  also found the follo~ving additional facts. 
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DAVIB v .  BOARD OB COY~W'RS. OF STOKES CO. and POINDEXTER. 

That Flynt as the county agent of tho other company, the 
Town Fork Invincibles, borrowed of said bank $2500. This 
debt was paid by money borrowed of the plaintiff, Wm. Davis, 
who knew a11 the circnrnstances attending the borrowing of 
the money from the bank and to what ynrposes said money 
was to be applied. 

T h e  case ~ t ~ t e s  that the plaintifi-, on the trial before his 
Honor, abandoned his ca~lses of action against the Board of 
Cumrnissiuners. 

His  Honor, upon the foregoing facts adjudged : That the 
bank debts referred to, werc contracted by the county of' Stoke, 
for war purposes, in aid of the rebellion. 

That the money obtained from the plaintifT, Davis, arid also 
that from Poindexter was procnred and used for an innocen~ 
purpose, which was neither calculated nor intended to aid the 
rebellion. 

That the acts of the General Assembly, under which the 
Justices of Stokes borrowed the money, were passed expressly 
to aid the rebellion and were therefore void, and conferred on 
the county no authority to borrow luoney for any purpose. 

That the anditing Poi~idexter's dcbt by the County Uom- 
missioners on the 3d of January, 1870, did not place the county 
under a legal obligation t o  ptiy it. 

And therefore the plaintiff cannot recover in either of hie 
actions. Jodgtncnt accordingly, from which, plaintiff appealed. 

Dil1ur.d ii3 Gilmer, Scales & Scales and Ship3 ci? Bailey, for 
appellant. 

Graves, eon tra. 

READE, J. In  Poinclexter v. Davis, 67 N. C. Rep. 112, it 
was decided, that a bond given for money loaned to pay off a 
deht which had been contracted i r ~  aid of the rebellion was not 
affected by the illegality of the original debt. I n  that case the 
County Court of Stokes county had borrowed money of a 
bank to eqnip soldiers for the Confederate service. That was 
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DAVIS V.  BOARD OF COYM'RS. OF STOKEB CO. and POIBDEXTER. 

of conrse illegal. The  County Court eubsequently borrowed 
money of Poindexter to pay off the bank debt. And we held 
that the illegal consideration of the bank debt did not affect 
the consideration of the Poir~dexter debt. The County Court 
gave s bond to Poindexter for the money borrowed of hirn, 
aud the preeent plai~ltiff :Davis, was a snrety upon that 
bond ; and the Poindexter buit was agairlst him, and a recovery 
was had against him, and he has pilid a part of the debt, and 
now seeks to cornpol the county of Stokes to reimburse him 
the amount he has paid, and to exonerate liirn from the 
balance by the payment thereof by thecounty, upon the grouud 
that the county is priruarily liable. 

There is no doubt of the rule, that the principal is respon- 
sible to the surety for any liability inciirred b j  the surety at the 
request of the principal. Ent  that rule is subject to  exception^. 
A surety for an idiot, infant, feme coyerg, Bc.! may be liable 
when the principals are not liable either to the obligee or to 
him. So a Enrety for a corporation in rt traneactiorl wliere the 
corporation has not thepower to contract, may be liable when 
the corporation is not. And a corporation may exceed its 
powers where there is no rnoral turpitude; as a Board of 
County Colnmissiouere contracting a debt to build a church, aB 
very praiseworthy object ; hot still, it is beyond theirpower ; 
and thry would not be bonnd while their surety would be. 
Grant the~ l ,  that the borrowing of money of Poindexter by the 
County Court of Stokes, county to pay the bank debt, was not 
tainted with pvliticnl tnrpitude yet the County Court had no 
povier to borrow the money, or to give the bond. I t  may be 
true that there were statutes of a rebel legislatnre which an- 
thorized i t ;  but such statutes were void. Bnt while the 
County Court had no power to give the bond, the plaintrff 
;Davis had the power to do i t ;  and there being no moral or 
pl i t ical  turpitude he is bound by it. But when he calls upon 
the people of Stokes county to reimburse or indemnify him, 
they have the right to answer, that he mas not their surety; 
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that the Connty Conrt mas not their agent with power to con- 
tract that debt, and therefore, they are not liable. 

I t  may seem hard-it is hard-that the plaintiff should have 
to bear the whole burden of wlint was a common cause; and 
the '<pomp and circnmstance" of equipping eoldiersfur the field 
lost mnch of  it^ glory when tarnished by the refusal to pay for 
it ; but still there is no obligation wliich the Courts of thie 
Government can enforce. 

The principles governing this case are discnssad more at large 
in Weith & Avents v. City of IVilmir~gton, 68 N. C. R. 112, 
and in a number of cases in this Conrt within the last few years 
growing out of transactions in aid of the rebellion, to be found 
cvllected in 4, Bat. Digest. 

'l'he other branch of thie case is governed by thc earne prin- 
ciples as are enunciated in this branch. 

There is no error. 

PER CURIAM. Judgement affirmed. 

STATE a. C. W. BULLARD. 

In an indictment under section 116, Chapter 32, Battle's Revisal, for 
entering on the land of another and taking therefrom turpentine, Btc., 
it is necessary that a L L  license so to enter," should be distinctly nega- 
tived as an essential part of the description of the offence. 

INDICTMENT for entering on the land of the prosecutor and 
taking therefrom turpentine, tried before B u x t m ,  J, at the 
8pring Term, 1874, of RICIIMOND Snperior Court. 

Upon the trial in the Snperior Court, exceptions were taken 
to the admission of certain evidence, and to the charge of his 
Honor on certain points, not necessary to set out in thisreport, 
as the case was decided in this Conrt upon the refusal of the 
Court below to arrest the judgment. 
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T h e  snbst~nt ia l  facts pertinent to the decision in this Court 
are snfficiently stated in the opinion of the Chief Justice. 

T h e  jury  found the def'endant guilty. Motion in arrest of 
judgment ; motion overruled, and appeal by the defendant. 

Steele & Walker, for the defendant. 
Attorney General H(~ryrove for the State. 

PEARSON, 0. J. T h e  indictment is fatally defective in this: 
I t  does not allege that  the defendant entered upon the land 

without a license therefor." 
T h e  rnlc is, an indictment must set out every matter which 

is necessary in order to give a description of the oflence charged. 
T h e  offence created by the act of 3 868, chapter 61, to be f'onod 
in Battle's Revisal, chapter 32, section 116, is "an entry upon the  
land of another," after being forbidden to do so, and " withoud 
a Zicenee theref or." 

So  the fact of an entry, without a Iicenee therefbr, is just as 
an essential a part of the description as "after being forbidden 
to do so." 

When the ofl'ence is complete without reference to a license, 
and the fact of a license constitutes merely an excuse or  justi- 
fication, the bill of indictment need not negative the 1ice:lse ; 
but by this fitatute, i n  the e?zacting clause, it is made a part  of 
the  description of the offence-all of the authorities are in ac- 
cord upon this point, a r ~ d  it is not onr dutg to take tho trouble 
to  site cases for the edification of those whose duty it is to draw 
indictments. 

T h e  suggestion of the Attorney General, that  " the license" 
referred to in the  enacting clause, is t he  license of the  owner, 
and is sufficiently negatived by the averment, " after being for- 
bidden to do sq"  is clearly a misapprehension. The  reference 
is to the  license, set out in the  proviso, to be obtained from a 
Justice of the Peace, to search for stray cattle, &c. 

Error .  

PER CURIAM. Judgment arrested. 
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STATE u. JAMES DURHAX. 

A temporary separatior, of a juror from his fellows. under the supervision 
of the Court, that said juror may be examined as a witness in a case 
then pending. will not of itself vitiate the verdict, returned after the 
juror returns to the jury room. 

In  an indictment for felony, (containing only one count,) there cannot 
be a conviction for a minor offence included within such felony, if 
such minor offence be a misdemeanor Therefore, in an indictment 
against A for rape, he cannot, under the same bill, be found guilty of 
an assault and battery. 

(Xtate v. iEIZe~*, 1 Dev. & Bat. 800; Tilgman's case, 11 Ired. 573; State 
v. Little, 5 Ired. 58 ; Hester's case, 2 Jones 53;  Moore v. Edmondston, 
79 N. C. Rep. 471; Arrington's case, 3 JIurph. 571, cited and ap- 
proved.) 

INDICTMENT for rape, tried before A h r ,  J, and a jury, at  
the  Fall Term, 1874, of GUILFORD Snperior Court. 

The  prisoner was arraigned and found gnilty on the fidlow- 
ing  indictment : 

c c  STATE OF NORTH OAROLINA, Superior Court, 
Gnilford county. 1 December Term, 1874. 

TEE JURORS FOR THE STATE UPON THEIR OATHS PRESENT, 

That James Dnrham, of the county of Guilford aforesaid, not 
having the fear of God before his eyes, but being mored and 
seduced by the instigation of tlie devil, on tlie first day of 
August, in the year of our Lord, one thousand eight hundred 
and seventy-four, ~ ~ i t h  force and arms at and in the county 
aferesaid, in and upon one Mary Lay, in the peace of God and 
the State then and there 'being, violently and felonionsly did 
make an assault, and her the said Mary Lay, forcibly and 
sgainst the will of the said Mary Lay, then and there felo- 
niiously did ravish and carnally know, contrary to the fjrm of 
the  statute in such case made and provided, and against the 
peace and dignity of the Btate. 

F. N. BTRUDWPCE, 8olicitor." 
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On the trial below, after the evidence of the State had bean 
oflered, his Honor was asked by the prisoner to instruct the 
jury, that if they were not satisfied of the commission of the 
felony as charged, thoy might find the prisoner guilty of an 
assault and battery. This was refused and the prisoner ex- 
cepted. 

After the case had been put by his Honor to the jury, and 
they had retired to make up their verdict, and had had the 
same under consideration daring a whole night, one of the 
jurors was called as a witness i n  a case then pending for the 
State;  the witness left the jury roon~ and remained in the 
Oourt room a short time, till the case was disposed of, when 
he returned. 

There was a verdict of guilty. Motion for a new trial; mo- 
tion overruled. Judgment of death. Appeal by the prisoner. 

Tozcrgee and Oregory, for the prisoner. 
Attorney General ITa~grove, for the State. 

BYSUM, J .  1. After the jnry had been c h ~ r g e d  by the 
Conrt and had retired to consider of their verdict, it was made 
to appear that one of the jnrors was needed in Conrt as a wit- 
ness in a case then called for trial, whereupon the Court 
directed the juror to be brought from the jury room, asa  wit- 
ness, and upon the case being continued, he was immediately 
returned to the jurg room. This temporary separation of the 
juror from his fellowc, by the direction and uncler the super- 
vision of the Court, does not vitiate the verdict, as has been 
determined by this Court in many cases. State v. Miller, 1 
Dev. cE: Bat. 500. State v. Tilgman, 11 Ired. 573 ; State v. 
LytZe, 5 Ired. 58 ; Stade v. Ilester, 2 Jones 53 ; Zoore  v. &Z- 
rnondston, 70 N. C. 471. 

2. The counsel of the prisouer asked the Court to charge the 
jury, that if they were not fully satisfied of the prisoner's 
guilt of the rape, they might under the same indictment, find 
him guilty of assault and battery. His Honor refused the in. 



JANUARY TERM, 1875. 419 

struction, i n  that he committed no error. No evidence is set 
forth, from wl~ich this Court cairn see that the prisoner was en- 
titled to such an instrnctiot~, even if in law, the jury conld 
wnder  such .a verdict. TIE indictment contains but a single 
connt, that of the capital felony of rape. 

T h e  rule of common law is, that in all iridictmcnt for a 
felony, there c o d d  not be a conviction of a minor offence in- 
cluded within it, if' such minor offence be 3 misdemeanor; and 
tliis is the foundation of the r n k ,  than an acqnittal of a felony, 
is no bar to allother i~~dic tment  for the same act, charging i t  as 
a misdemeanor, arid vice versa, 2 Jlawink C. 47, S. 6, 1 Chit. C. 
Z. 251, 679 ; 1 4A. Ray 711. 3 Salk, 193. The  same rule of 
the common-law prevails in rnost of the States of the Tinion, 
thongli in some o f  them, i t  has h e n  altered by statute, so that 
a conviction uf D rnisderricanor is allowcd in  c a m  where it is 
included in  the higher offence e2-targcd. W l ~ a r .  Cr in~ .  Law, 
sec. 400. 

I n  h'ort!i Carolina we ]lave ad!~ered t o  tile common law. I n  
the State v. Arringdo?~, 3 Murph 571, the prisoner was indicted 
fur l i o r ~ ~  steaeiing, and the jury found as their verdict that ''he 
was not gnilty of the  horse stealing, but mas guilty of tres- 
pass. Wherenpon the Conrt ordered then1 to retire and re- 
consider the case and return s vedic t  of guilty or not gnilty, 

'in manner and form as c h a r ~ e d  in the indicttnent, and no  
more. The  jury retired and soon retnrned their verdict, 
finding the clefendant gnilty of the felony charged in the indict- 
ment. Upon appeal to tliis Conrt, it was held that the first 
verdict shonld stand as it was a plain response of not g l d t y  to 
theissne snbnlitted, and the addition of the defendant's having 
been guilty of' trespass, did not vitiate it. In  delivering the 
opinion, C. J. T n Y r , o ~  said : '' had the first verdict been so ren- 
dered, the judgment \vonld have been arrested ; the rule 
being, ths t  a defendant callnut be found gnilty of a misde- 
meanor, on an indictment for felony." So  far as we are in- 
formed the practice in this State has been in conformity with 
this decision. 

89 
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There is no error. This will be certified to the end that 
forther proceedings be had according to law. 

PER. C ~ R ~ A M .  J ndgrnent accordinglg. 

Id. C. MAXWELL a. 11. M. CB'D.WELL, Adm'raud others. 

When a Judge belo * refuses to givc a judgment prayeit for, (except in 
the case of his refusal t o  grant an Injianction,) no appeal lies t o  this 
Court, 

CIVIL ACTION, to recover the a:n')nnt of certain notes, and 
that certain land shall be cllarged with the payment of the 
same, heard before Scf~snck, J., at the Fall Term. 1874, of 
OABARRUS Snpcrior Court. 

No statement uf  hcts  is necessarg in  this case. 
From the refusal of his IIonor to give judgmenk on the 

pleadings, the plaintifT appealed. 

Barringer, for appellant. 
Montgomery and IP'iaZlkr, contrn. 

R ~ I ~ A N ,  J. No appeal will lie fronm a rtlerc refusal of the 
Judge to give a judgment prayed for, (except in the cRse of 
his refnsal to grant an injunctiou.) 

The Jodge here gives no judgment. Let this opinion be 
certified. 

PER C U ~ I A ~ I .  Case remanded to be proceeded i n  according 
to lam. 
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MARGARET HENDERSON and others 0. JOSEPH WALLACE and 
others. 

One who was not a party to a former petition in Equity for a sale for 
partition, is in no way affected by any decree or proceeding in  i t :  
Therefore, such party cannot bringanaction by nay of Bill or Review, 
to modify or vacate the decree made in such original action. 

PETITION, to vacate and ~ e t  aside a decree, heard before 
X o o ~ e ,  J., at the Special (Julg) Term, 1873, of MEOXLENBUHG 
Superior Conrt. 

Tliis action was hrougl~t ijy one who was rightfl~lly entitlcd 
to a s!inre of the land songl~t  to be divided, under a petitioti 
for partition in 1860, in the former Oourt of Equity, but who 
was not, nor never has been a party to the pleadings, for the 
pnrpose of vacating or reforming the decree made in such 
original snit. For  the reasons, ~us ta i t~ed  b r  Justice RODMAN 
in his opiuion, the Court below dismissed the plaintiff's case, 
whereapon they appealed. 

TPilson & Son, for appellants. 
Barr inyer ,  Browlz and Dowd, contra. 

RODMAN, J. I t  seems clear that as Jane  McCoonlbs was not 
a party to the bill in eqnity for the partition of the lands 
throngh a sale, she w.w i n  no way8 aflected by any decree or 
proceedings in it, and that therefore she is not at liberty to 
bring an action in the natnre of a bill of review, to vacate the 
decree. Her  estate in  the landn yemains as it was before ally 
decree for sale. She stills owns one-seventh of the lands, and 
may enter into possession along with her co-tenants, or hare  
any process which a co-tenant is entitled to, for partition. 

Probably also the Court, on her motion, wou!d allow the 
original bill for partition to be amended by making her a 
party. What  the effect of such an a t n e n d m n t  might be om 
her interests, we are not called on to say. 

T h e  present action cannot be maintained. 

PER CURIAM. Action dismissed. 



452 I N  T H E  SUE'REME COURT. 

WARD ct al. v. PARKG. 

FT'. F. WARD and others o. F. B. PARK8. 

Vlicre a. plaintiff, i n  an action of ejectment, s h o ~ s  that the clefendant 
mas ?tot in possefsion of tlie premises in dispute when the action corn- 
menced, he must be non-suited. 

(Atvell v. ~lfcclure, 4 Jones 371, cited nnll approved.) 

CIVIL ACTION. Ejectment to rewvcr  certain Innda, tried be- 
fore his Honor. Judge  Cloud, at tlic Augllst (Special) Term, 
1874, of W I L K E ~  Sr~per ior  Conrt. 

T h e  following are  the snbsts~~t in!   fact^, as agreed and signed 
by the connsel uf the contesting partie8 : 

Tile plaintiff introduced a grant and deeds which he  
~ l l e g e d  covered thc tract of larid described in hib cornpliiint, 
and offered testimony ter~ding to show that they did cover eaid 
I ~ n d .  I I c  t l ~ e n  proved that after the brlngit~g of this action 
t l ~ e  d e f c ~ i d a ~ ~ t  cxiised asri~all  tract of lard,  within the  boundary 
of tlic above said described tract, to be lun off by a Rnrvejor, 
a , d  marked one of the cornere, and sotne trees along the  line 
of said smaller tract ; that !ie then forbid plaintiff' to colne on 
said slr~aller tract, and claimed i t  as his own. Tha t  the plain- 
tiff' had before that time held possession of said smaller tract, 
all of vliicli was woodland, except a snldl  corner of a field 
w11ic.h extended into mid land, That  plaintifh, ever since they 
were so fi~rbidden,  had kept ofl said small trnct of land. 

I t  was also in evidence that at  some tinie before the  bringing 
of this action, a jnry had gone on the land, at  whofie instance, 
or under what authority, did not appear, and had given tlic 
eaid small tract of lwnd to the dcferidarit, and that tenants of' 
defetidant, who lived on other land not far off' from the  dis- 
puted land, at  various tinies got firetvood, rails and board tim- 
ber, on &aid small tract of land, whether by the knowledge of 
defendant or not, does not appear. 

Defendant, by his answer, denied that he  was in possession 
of the disputed land. After the  testimony was closed, the de- 
fendant's c o u n ~ e l  suggested to his Honor that  plaintiff had 
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WARD et nl. v. PARKS. 
- .- 

hiled to prove the defer~dant ill possession of any part of the  
land in dispnte, and his Honor remarked that he  should in- 
struct the ju ry  that plaintiff' had f,~iled to d o  so. 

Vpon this intiwxtion of Ilia Honor, t l ~ e  plairitiF siiblnitted 
to 11 nun-snit, and appealed to tlie Supreme Coi~r t .  

N o  connsel in this Court for appellant. 

I Furches, contra. 

SETTLE, J. I n  ejectment, the plaintiff is 1,onrld to prove 
the  defendant in possession of t l ~ e  premises wl~ich he seeks to 
recover. 

To  this general rnle there are some exceptions, which we 
need not notice I~ere ,  as none of them ernbrace the caae under 
coneideration. T h c j  ~ n . ~ y ,  I~owever, be fonnd stated with g~ eat 
clearness i n  -4twell v. iMcLu~e, 4 Junes, 371. 

The defendant denies in his answer that 11c was in possession 
of the disputed land; and the eviaettce cf the plaintiff fdi1t.d 
to pruve tliat thc defendant was then, or ever Iiad been, in poa- 
se~siori of the same. The  evidence of the plaintiff' is s~~ ic idx l .  

The  first ~ ~ O W S  t h t  after the cumrnencenleot of this action 
the defendant had a srnall boundary of woodland within*llis, 
plaintiff's, larger bonr~dary, rnn off a!id ~narked,  arid then 
forbid him, plaintifl, to come 011 the mid smaller tract. 

13nt t!le plaintiff then shows that before that time 11e hgld 
possessior~ of tilt: said smaller tract. So, by the plaintiff's own 
proof, the d e f e ~ ~ d a n t  was not in possessiv~i of tlie dibpnted lands 
when this action was commenced. 

T h e  plaintitf then introduced evidence to show '' tliat at  
some time Lef'vre the bringing of this actioll, a jury had gone 
on the land, a t  whose instance or under what authority, did 
not appear, and had given the said slnall tract of land to the  
defendant; and that  tenants of the defendant who lived on 
other land l ~ o t  far off' from the disputed laud, at  various times 
got firewuod, rails and board timber on said suuill tract of land 
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whether by the  knowledge of defendant or not, did not ap- 
pear." 

Where  this jury came from, at whose instance t11e.y came, 
under what aathoritp they acted, how long was it befwre the 
conlix~encenlent of this - d o n  that  they gave " the said btnaller 
tract of land " to the defeudant, and yet left the plaintiff i : ~  full 
possession of the eame, arid h o w  much the defendant knew of 
some of his tenants gett ing rail*, kc . ,  on the  said stnaller tract, 
w e  qriestiuns for the curious to deternline. 

It is suEcient for our purpuses to say that until these, or 
some more pertinent inquiries are determined, the  plaintiff 
will not  be entitled to a judgnlent against the defendant. 

PER CURIAX. Jodgmetit  affirmed. 

WILLIAM LATHAM v. I-IEKRY H ROLLINS. 

-4n action by a uheriff against one of his deputies. for failing .to take 
bail upon a capias ad respondendurn, whereby the sheriff had to pay 
$1'75, as  special bail, is founded upon an implied contract, of which 
the Superior Conrt had no jurisdiction, the amount demanded being 
under $200. 

Q Winslow v. Weith, 66 N. C. Rep. 432 ; Pralick v. The Smthern E z p m ~  
Co., 67 N. C. Rep. I, cited and approved.) 

This was a crvrL AcTron. by a sherify against his deputy for a 
lnisfeazence i n  ofice, tried a t  the Spr ing Term, 1874, of the  
Superior Gourt of ASHE cout~ty ,  before his Honor, Mitchell, J. 

T h e  substantial facts are fully set out in the opinion of Jus -  
tice BTNUM. 

On the  trial below, the  plaintiff' had judgment,  from which 
defendant appealed. 
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f i l k  & Arm$eZd, for appellant. 
N o  counsel contra in this Court. 

BYNCM, J. A writ of cupias ad ~eqondendzern wn sissued 
from the Superior @onrt of Ashc against one Oliver, and 
placed by the sherifi i n  the hands of the defendant, his deputy, 
to execute and return. The defendant served the process but 
failed to take bail, and Oliver fled the country, 'The plaintiff' 
in the  actwn proceeded to judgment and execution against 
Oliver, and on tho return of the execution, " riothiug to be 
fonnd,'' bronght his action against the sheriff as special bail, 
and recovered judgment for $176, the amount of the jndg- 
ment, intereft and cost recovered against Oliver. Having paid 
the  judgment the plaintiff, the sheriff; brought this action 
against the defendant, his said deputy, to recover the said sum. 
Hns  the Superiur Court jurisdiction 1 The action is not in 
dort, but on the implied contract of the deputy, ?rising ont of 
3,;s office, to repay to his principal any sum that he naight have 
to pay by reason of the defanlt of the depnty. En this case 
the  relief prayed is to recover the sum of $176, tlie amount 
which b:d been recovered of the plaintiff as special bail. 
There  a r e  two decisions of this Court in point, and  decisive of 
this case. FFinslow v. Weith, 66 N. G., 432, was where an 
action was bronght in the Superior Conrt to recover $152, 
illegal excess of taxes paid by the plaintiff to the sheriff under 
protest. A demurrer to the jurisdiction was snstsined. Frw 
lick v. SouthRssn &press Company, 67 N. C. 1, was where the 
plaintiff alleged that he had delivered to the Express Company 
an article valned at less than $200, and averred its loss b y  neg- 
ligence and demanded judgment for a snrn over 8200, by way 
damages. TheCourt  then held that the action was on con- 
tract, a n d  that the Superior Conrt had no jurisdiction under 
the Constitution, ART. 4, eec. 33, and that this would be so, 
even if the complaint had been in tort, in one of that class of 
eases. where prior to the Code, the plaintiff could have elected 
to declare i n  in  either tort or contract. That question, how- 
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ever, does not arise liere becauso the couaplaint is in contract 
and for tt leas sum than $200. 

These i.J error. 

PER CURIA=. Judgment wvmsed and ac-tio~) disr~~issed, 

3. S. HEATH VJ. W. A, BISHOP, 

A defendant, whose land has been sold by the ~heriff, under an execu- 
tion issuing without proper authority, a d  who has been dispossessed 
by the purchaser at  the sheriffs sale, under summary proceedings he- 
fore a justice, has rs right to have a writ of Restitution and to he put 
into the possession of his land sw sold. 

(Perry v. Tupper, 70 N .  C. Rep. 538; and same case, 71 N .  6.  Rep. 380;. 
cited and approved.) 

CIVIL ACTION, originally conuruenced before a Justice of' the 
Peace and carried by a Becunlari to the Superior Cowt of 
TEANSYLVANIA mnntp, where it was tried before his Honor, 
Judge Cannon, aft Fall Term, 1874. 

The facts are substantially the following : 
A jndgment was obtained by the plaintiff against the de- 

fendant on the 22d day af May, 1871, fbr $1 1.22, which was 
docketed a d  thns became a judgment of the Snpexior Court, 
August 12t11, 1871. Execution issued thereon t o  the sheriff 
of Transylvania, w l~o  levied it npon the land of the  defendant, 
and sold the same at pnblic d e ,  at which sale the plaintiQ 
bacan~e t lw  purchaser, takinga deed from the sheriff. 

The degendant refus'ng to deliver u p  the possession, the 
plainti$ mde r  section 31, chapter 156, Acts of' 1868-'69, in- 
stituted snmmary proceedings before a Justice of the Peace of 
t I ~ e  county for possession. A t  the trial, the defendant denied 
the right of the plaiutiff to recover, but offering no evidence, 
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the  Jnstice gave jiidgment against him. From this judgment 
da fc i ida~~t  prayed an appeal, paid the Justice his fees for such 
appeal and deposited a bond with the Clerk of the Snpericr 
Court. The  record mtts sent np by tlie Jneticc of the Peace 
to the Superior Court, but the Clerk of tllnt Court, not  
having received his fees, declined to enter the appeal on his 
docket, and returned the papers to the Magistrate. 

A s  grou~rds of appeal, the  defendant relied upon defects in 
the original eutnmons ; the f ict  thnt the jndgtnent was for a 
less sum than $25, arid therefore, he insisted, could not be 
docketed, and for w m t  vf jnrisdictioii. T h e  defendant ogered 
no evidence attacking the  validity of t l ~ e  first jndgmeut, or 
the  regalarjt,y of the sheriff's sale under the same, wliich was 
ttdinittod, with the cxceptiotr of tlie right to docket the  Justice's 
judgment f o r  $1 1.22. 

Thc Justice issued a writ of possession I I ~ O I I  the return of 
the  papera to him, and ousted tho defenddnt, who at  once 
petitioned for a writ of recordari, which was graotod. Upon 
the  return uf tlie writ, and the cduse coining on to be heard, 
his Honor,  ordering tile case to be docketed, reversed tlle J u s -  
tice's judgment and directed that a writ of restitution issue. 
Fro111 this judgment, the plair~tiff appealed. 

Jf. E. Carter, for appellant. 
A. T. & T. F. Duvidson, contra. 

READE, J. I n  P e r r y  v. Yupper, 70 N. C. Rep., 538, and in 
the same case, 71 N. C. Rep., 330 arid 383, it was decided that  
a party pnt ont of the  possession of land by an abuse of the  
process of Inn?, is entitled to a writ of restitntion as a rnatter 
of course, unless some new matter liaa iutervenod in the  mean- 
time. And  that is decisive of this case. 

There  is no error. Tlliv will Le certified. 
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STATE v. PLESS GAITHER. 

In the trial of a defendant for Larceny, a charge from the Court, that 
the jury must find, that the defendant took the property alleged to ba 
stolen, " with a felonious intent," and that ' L  the qeeetion of intent 
had been fully discussed by counsel, and it was a question for them 
to  decide, without at the time explaining to the jury what is meant 
by a "felonious intent," is error, and entitles the defendant, if con- 
victed, to a new t ~ i a l .  

The question of what is meant by a "felonious intent is one for the 
Court; its existence at a particular time is for the jury to say. 

INDICTMENT, larcberly, tried before his IIonor,  Judge  Fehertck 
at the Fall Term, IS74, of t1,e Superiur Court of- C A B A R R ~ S  
county. 

T h e  defendant was charged with stealillg Mrs. Mary Groner's 
chickens, and o n  tlie trial in the  Corirt: Leluu, the fullo~ving 
facts were established. 

T h e  defendant lived with a Mr. Litaker, whoee ple ln iee~ 
adjoined t h o ~ e  of Mrs. Groner,  the proeecntlix. She, Mre. 
Groner, had a flock of some twenty or more chickens, and 
abuut tlie 1st March, her chickens began to disappear, one and 
~omet imes  two a t  n time. About tliib t i n~e ,  she noticed a t rap  
or  box near Eitilker's hog yen. 

Early one morl~ing,  t l ~ e  defendant brought two chickens to 
Litaker's cook to clean, sa j ing  that h e  believed that they were 
Mrs.  Groner's chickens. Mrs. Titaker clnitrled the chickens, 
and told the cook to clean and cook t l len~, which the cook did 
and the  chickerls were eaten at  I,itekcr7# table. T h e  defen- 
dant  mid he  had canght them in a box which he had baited. 
H e  was seen to take the cl~ickuns from the trap and convey 
thern towards the house, by a neighbor, wliose attention was 
directed towards the glace by the eqnalling of' the  c1ii;kene. 
T h e  chickens trnr~bled Litaker'ti garden, n h o  told defendant to 
catch them. 

On the trial, his Honor cllnrged tlie jury, that they could 
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not convict the  defendat~t ~lriless they were satisfied that  the 
chickens stolen were the propwty of Mrs. Grouer,  and that 
the defendant took them with a felonious intent. That the 
qnestiori of intent had beer1 fully djscussed by the connsel and 
it was a questiul~ tbr them to settle upon all the testilnony. 
Defendants counsel asked the Conrt to charge t l ~ e  jury that if 
defendant tuok the chickens under Mrs. Litaker's order, for 
her, or to keep them out of the garden, he  was not gnilty. 

T h e  Court in respor~ee told the jury that if defetidant took 
the  cllickena with the intent to  d e p r i w  Mrs. Groner of t l leu~ 
or  ate therri that he  was guilty, no  niatter whethers Mrs. Lit:+, 
ker  ordered it or  not, That  the jury were the eold jr~dges of 
the  intent, with l~icli  the taking was dolie. 
,4 verdict of guilty was rendered by the jury,  judgment. 

Appeal prayed atid gra l~ted .  

i7l;mlgornwy, fur defendant. 
Attorney General I lnrgrore,  fur the State. 

READE, J. T h e  facts stated produce a strong impression on 
onr minde that the defet~ditut ought not to have been convicted 
I I e  lived i n  Litiiker'a fdtnily, and bot11 Tiraker and 11;s wife. 
told him that  the chickens were dist l~rbing the garden, arid 
that  h e  Innst ra td l  the111 ; and t l ~ e y  c1a:nied t l ~ e  chickens as 
their own. T h e  defendant did cntch t l~etn  in the day t iwe 
when they were " sq~lalling," and carried them to Litalier's 
kitchen, and gaye theln to the cook ; and Mrs. Litaker ordered 
them to be coolred ; and they were cooked, and were eaten at  
Litaker's table. T l ~ e  orily fhct that tends to chow evil conduct 
o n  tlie part of tlie det'enda~lt is that he  told the cook that the 
ohicke~re reselnbled Mrs. Qroner'e, :lnd he  bclievcd they were 
hers. T h e  jury  however, eorlvicttld 1ii111, and their verdict 
must stand unless we can see souls error in law, or  legal influ- 
ence  Up017 the  trial. W e  thiulr t11el.e was s~ich error. 

H i s  I-Ionor charged the jury, that before they could convict, 
t h e y  rnuet find that  the defendant took the chickens "with a 
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felonious intent." Tha t  is trne ; but what is a felonious intent 
was the qnestion, and he  onght to have explait~ecl that to the  
jury;  b ~ i t  instcad of doi r~g so, he continued his charge, " that  
the qnestion of i n t e l ~ t  l i d  beer1 fully disc~lssed by counscl, and 
it was a qnestion fur them to settle." 

x ~ , w ,  that  wws not a qnestion for them to settle. W h a t  is 
~ r ~ e a n t  by feloneous intent, is a qnestion for the Court, and after 
the Cunrt defines that, then it is f ~ r  the Jnrg  to say whether 
Ile 11e lrad such intent. B u t  here the  conusel disputed and 

f'nlly di~cnssed "-the deferrdar~t's cou~~se l ,  as wc inny sup- 
pose, insisting that  there must be clam et secrete; and tho 
Stilte's connsel insisting that secresy was not ne('essarj7 ; and 
11ih ITonur leaves i t  t l ~ e  jury to say whicll of the  lawyers is 
right. 

I / l l ic re  .was not only error in omitting to cllarge asabove, but 
there was error iu a snbseqnent part of hi;: charge in response 
to the prayer of defer~tlant'tj courlsel. His  Honor  cl~arged,  
c '  that if the  defendant took the chickens with the  intent to 
deprive blre. Groner of her property, or ate thern, lie was 
p i l t g , "  k c .  I t  cannot he inaintained, that it' one takes the  
property of another and eats it, that lie is p i i l ty  of larceny. It 
may be trespass, or mistake, or larceny. accwroing to circum- 
stances ; it is not necessarily I a rcen~ .  

PER CUHIAM. Venire de novo. 



JANUARY TERM, 1875. 46 1 

STATE v .  ANDREW SCOTT. 

In nn inclictnlent for an nssnnlt with intent to commit a rape, the omis- 
sion of the word " feloniousl~," in the description of t he  offencc is a 
fatal defect. 

(State v. Joi~izson, G7 N. C. Rep. 55, cited and approved.) 

INDICTMENT, for an assanlt with intent to comniit a rape 
tried before Z e n ~ y ,  J., at Fall Term,  1874, HALIFAX Superior 
Court. 

T h e  defendant was tried and convicted on the following in- 
dictment, to wi t :  

" KOrth C~l 'Ol i l l~ ,  Snporiur Court. Ftill Term, 1874. Halifbx Cuunty. j 
T h e  jnrors for the State upon their oat11 present: Tliat An-  

drew Scott, late of H ~ l i f d x  connt j ,  on the serwnd clay of S c l -  

vember, 1874, with force and nrtns, at  and in the co~irltg afore- 
said, i n  and npun one J n l i ~  Pit:~ilarl iu the peace of God and 
the  State then and tlierc being, violently and felo~~iuuslg,  did 
make an assanlt, with inteut ,  her the said Julia P i t tman ,  
against her will, then and there to ravish and carnally know. 
contrary to the furru of the Statute, i n  sucli cases lrlade and 
provided and against the pracc and dignity of the State. 

H A R R I S ,  Sol." 

T h e  counsel for the defendant rnoved the  Court to arrest 
j~idgnient,  on acconnt of defects in the indictment. T!le nl ,- 
tion wus overruled, and t l ~ e  defendant appealed. Tl~egruur!d+ 
of object to the bill are fully set forth in the opirrion of t!le 
Court. 

D a y  and W Clark, for defbndnnt. 
Attorney CieneraZ lYurgrow, fur tho  State, cited i n  snpport 

of the indictment, the following cases: State v. J im,  1 Dev. 
142 ; (2. Bnt. Dig. 735 ;) State v. B a r t i n ,  3 Dev. 329 ; (2 Bat! 
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Dig. 737 ;) State v.  Eamner, 4 Ired.  221- ; (2 Eat. Dig. 743 ;) 
State v. Tom, 2 Jones, 414 ; State v. Dick, 2 Murp. 388 ; State 
v. Johnson, 67 W. C. Rep. 55 ; Rev. Code, chap. 35, sec. 14. 

SETTLE, J. The  defendant having been convicted on an 
indlctnlezt, charging him with an assanlt upon one Julia Pitt- 
man with intent to commit rape, moved in arrest of judgment 
fur alleged defectfi in the bill of indictment. I t  is only neces- 
snry to notice one of the alleged defects as that is fatal to  
t h e  bill. 
'L That the indictn~ent should have charged the assanlt, with 

ifzfent, &c., fe lo~~iously  to ravish and carnally know." Whereas 
the  word felo~.~iously is omitted where it is necessary to charac- 
terize the act of ravishing. 

It is trne the a~saul7t is charged to hare been violently and 
feloniously made; but this essential h~ord.  feloniously, which 
cannot be supplied by any paraphrasis, is omitted in the im- 
portant place where it is neceesary to cl~aracterize the crime. 

An a s ~ n ~ d t  may be made: nut only with the intent to corn- 
mit rape, but other felonies; rnnrder for instance;  hence we 
cannot refer the word fe2oniozcdy to the  crime, when i t  is only 
used to qnalif j  the assanlt. 

Mr. Archbold gives the fullowirlg form of an indictment for 
assault with intent to commit rt rape : 

" That,  $c , in and upun une A.  N. in the  peace of Cud and 
our lady the Qneen then and there being, did make an asea~llt 
and her  the said A. N. did they mid there beat, woiilod and 
ill treat, with intent her the said A. h. violently and against 
ller will fBlonionsly to ravish and car~rally know," k c .  And 
Bibhop, in his work on Criminal Procedure, at  see. 560, in 
commenting on this form sags, There  is n o  reason to snppose 
that i n  an indictment f'ur this furtr~ of the at tempt to commit n 
rape, it is necessary to specify the  particulars of the assanlt. 
B n t  the  allegation of the interit should be such as to show that  
the  offence intended to he committed would amount in law to 
laape. Therefore, where the indictment charged an assanlt ; 
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then added, " with intent to ravish and rmnally know the said 
Margaret Bolen," setting out also a battery; it was held to be  
insufficient. T h e  Conrt observed: Thia is a good indictment 
for assault and battery Lnt nothing more." 

This is onr case, with the  exception that the  indictnlent here  
dues not set out a battery. 

I n  fitate v. hdm.8on, 67 N. C. 55, where the words "f3rci- 
bly," " violently "," and against her will," are commented upon 
and explained, thc point was, that the indictment did not 
charge that the prisoner d id f i c ih ly  and felol~iously ravish, but 
that he did "feloniously ravish," omitting the  word forcibly, 
bnt inserting the  words '( against her 

There  the indictment was l ~ e l d  to be good because the  word 
" felonionsly," as well ae the words '< against her will " charac- 
terized the  act. 

T h e  tnotion i n  arrest of judgment is allowed. Thie will be 
certified, &c. 

PER CURIAX. S ~ ~ d g m e n t  arrested. 

HENRY J HERVEY v. JOHN DEVEREVX. 

Where A made a general deposit of a sum of money with B, and after- 
wards brought an action against him to recover the money, to which 
B pleaded his discharge in bankruptcy : Held, that such deposit did not 
come within the exceptions preventing a discharge, embraced in the 
33d section of the Bankrupt Act. 

(TV~llinnzson v. DicPens, 5 Ired. 257, cited and approved.) 

CITIL ACTION, beglln at  Spring Term,  1872, ~IALIFAX S n- 
p r i o r  Conrt, and tried at  January (Special) Term,  1874, before 
ITen?qy, J, npon the fullowing case agreed : 

At Spring Term, 1867, of the Superior Court of Halifax 
connty, one Thomas Fitzpatrick was appointed and duly quali- 
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tied as Clerk and Master of the Conrt  of Equity for mid 
county. 

A t  tlie date of said appointment the  s11m of eight hundred 
a r ~ d  forty-one dollars belonging to the ofice of said C1e1.k d ~ i d  
M ~ s t e r  was in the hands of XcMahon & Devcrenx, a firm of' 
~ne rchan t s  doing i)asiuess in t l ~ c  town uf Halifax, and of which 
firm the defendaut, John  Dererenx, was a ~neniber ,  John 11. 
MoXnhon beiug the other partner. This money had originally 
been deposited with said firm for safe keeping in their irou 
sate, by the  predecessor in  ofice of the said Fitzpatrick, and 
the mid firm having used said money fbr the purpose of their 
1)usiness and reported such to the said predecessor, h e  a~se r~ te t l  
thereto and agreed that tllsy migllt contiline to use such money 
U ~ O T I  c,,:ldition that it s!ionlcl be repdid wilenever needed. 
A t  that time the said f i r m  W A S  ill good credit. 

vpon a settlement by the sitid Fitzp:~triclr with his  said pre- 
depcssor, t l ~ e  wid F'itzpatriclc refnsccl to ~ c c e i p t  fi)r the s;iid 
money until tile Said tnuney shonld be repaid. A t  suid settle- 
ment the  money was not actnally countcd out, but up011 beir~g 
assured by one Michael McJ1ailon that all tlie money was on 
hatld, he  receipted to his said predecessor for the  same and 
allo~vetl i t  to remain ill the pusseesion of the Said Xc.hfalion & 
Devereux, taking from them the following paper mritillg: 

( &  Received of T. Fitzpatrick, Clerk and Master in Equity 
for the connty of IIalifilx, Stnte c d  North  Carolina, eight 
hnnd!wl and fuity ddllars, being the same received by him of 
T. K. II i i l  in the ca+e of ./. TV. T&em V. J. 11. Emrett ant2 
IIill and Anthong, wliioh we arc to roturn upon application. 

ITnlitis, O:tobels %th ,  1567. 
McMA I lON & DEVEREUX." 

This was not interided hy the said Flitzp~tricli to be ti loan 
to the said firm, but the defendant, who was the financial 
nlanager of the said firm, regarded the said receipt as giving 
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him the right to use the said money upon condition of its being 
returned npon denlarid. 

P a r t  of said sum having been demanded of the said firm by 
the said Fitzpatrick, for the purpose of being paid over to t h e  
persons entitled thereto, three hundred and eighty dollars 
thereof was paid and delivered to the said Fitzpatrick, who 
endorsed npon the said receipt the following acknowledgment r 

"Received on the within, the snm of three hundred and 
eightg dollars, and paid to order of the Court, in the case of 
Anthony v. Hill. 

T. FITZPATRICK, C. M. E. 

The remainder of said sum having thereafter been delllanded 
by the said Fitzpatrick, for the plirpose of being paid to the  
persons entitled thereto, and the said &Jl~llon & Devereux 
having failed to pay and deliver the same in colnpliance with 
said denland, suit was bronght therefor against the eaid Fitz- 
patrick ~ n d  the sureties to his official bond as Clerk and Mas- 
ter aforesaid, and jndgment having been obtained, the plaintiff, 
one o ' said s~ireties, WBR compelled to pay and did pay, on the 
11th day of December, 1871, in order to make good the re.  
m ~ i n d e r  of said sum, failed to be paid and delivered by t h e  
said McMahon & Deverenx as aforeaaid, the sum of six hundred 
and seven dollars. T h e  said Fitzpatrick and the other sureties 
to his said official bond were at  that time, and at the time of 
said last mentioned demand, insolvent. 

This action is brought by the plaintiff to recover of the de. 
fendant, the snrn paid by him as aforesaid. The defendant 
admitting his original liability, pleads in bar of the action hi5 
discharge in bankruptcy, granted him on the 18th day of May, 
1870, under an act of Congress establishing a uniform system 
of bankrnptcy throughout the United States, discharging him 
from all debts and claims which by said act are made proveable 
against his estate, and which existed on the 28th day of May, 
1869, the date of filing his petition in bankruptcy, excepting 

30 
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~ ~ 1 ~ 1 1  debts, if any, as are by mid act excepted from the opera- 
tion of a discharge in bankruptcy. 

The  plaintiff never proved, nor attempted to prove his claim 
in the bankruptcy proceedings of the defendant. 

Upon the ease agreed his Honor gave judgment against the 
plaintiff, for costs, from which jndgment the plaintiff appealed. 

Mooro & Gatliny and Ooniglnnd, for appellant. 
Badger, Bi l l  and D~vereua, contra. 

SETTLE, J. If the facts in this case do riot establish a loan 
of money to Derereux & McMahon, they certainly make a 
case of 5 regular deposit, which authorized the firm to m i x  
this money with their other moneye, and use it as their own 
until applicd for by t l ~ c  depositor. I t  seems to us that the 
transaction can receive no other reasonable construction. 

This money originally came to the hands of Devereux $i. 
McMnhon, a firm in credit, as a special deposit, to be kept i n  
their iron safe ; bu t  they having used, it or reported the fact tct 

Mr. Hill, the depositor, when he assented thereto and agreed 
that they might continue to use the money, upon condition 
that it should be repaid whenever needed. 

When Fitzpatrick succeeded Hill  as Clerk and Master, he 
did not require his predecessor to uullect this money and pnv 
i t  over to him, nor did he require Deverenx $ McMahon to 
count it out, so that he could separate it  from their moneys, put 
it into a package and make s special deposit of i t  in their iron 
safe; but he contented himself with the assurance that the 
money mas all on hand, and gave his predecessor a receipt for 
the m n c ,  and took from tho firm of Devereux & McMahon 
the following paper : " Received of T. Fitzpatrick, Clerk and 
Master in Equity for the county of I-Ialifax, State of North 
Carolina, eight hundred and fifty-one dollare, being the oarnc 
received by him of T.  N. Hill, in the case of J W. Tuteni v. 
J. H. Everett and Hi22 and Anthony, whicli we are to retnrn 
upon application." That Fitzpatrick regarded this transaction 
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as  one authorizing Derereux $ McMahon to handle this money 
and treat i t  as a general deposit, is established beyond doubt 
by tlie fact that when three hundred anJ eighty dollars of t he  
amount was needed to comply with orders of the Court, 
Fitzpatrick did not call for his special deposit and take there- 
from that sum, but he demanded payment of Devereux & Mc- 
Mahon,'and when they did pay out of their general moneys, he  
made the following endorsement on the paper they had given 
him, to-wit : " Received on tlie within, tlie sum of: eighty dol- 
lars," &c. The paper o~lled 5' tho within " was evidently the 
security to which he then looked, and the idea of a special de- 
posit had not at that time entered his head. The defendant, 
admitting his original liability, pleads in h r  of tliis action his 
discharge in banlirr~ptcg. To which the plaintiff replies " that 
no debt created by the fraud or embezzlement of the bank- 
rupt, or by his defalcation as a public officer, or while acting 
in any fiduciary character, shall be discharged ~xnder this act." 
5ection 33, Bankrupt Act. 

The Bankrupt Act is a statute of repose, highly remedial in 
its character, and should boliberally coustrued. Bnt if the 33d 
section be strictly construed and applied in its utmost rigor, i t  
cannot embrace, under any of its heads, the case before us. 

The defendant was not a public officer, nor was he acting in 
a fidnciary character. Williamson v. Dickens, 5 Ired. 257 ; 
C'ronan v. C'olting, 104 Mass. Rep., 245 ; Grover d3 Baker o. 
Clinton, 8 Nat. Bank. Reg. 315. 

Admitting that the use, by the defendant, of the special de- 
posit made by Hill, would have amounted to fraud or embezzle- 
ment within the meaning of the Bankrupt Act, yet that was 
condoned by Rill, and express permission given by him to the 
firm, to use the money until demanded. 

And as me have already seen such continued to be the con- 
tract between Fitzpatrick and the firm of Devereux & Mc- 
Riahon until the defendant became insolvent. 

The judgment of the Superior Oourt is attirmed. 

PER CURIN. Judgment affirmed. 
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STATE v. GABRIEL BATCIIELOR. 

Chapter 176, Acts of 1573-'74, enlarging the julisdiction of Justices of 
the Peace, doer not emlmce the offence of Forcible Trespass. 

(ASt.ite v. ;KcAtle,i, 71 N. C. Rep. 207, cited and approved.) 

INDICTMENT, forcible trespass, tried at Fall Term, 1874, of 
HALIFAX Siiperior Court, before his H o n o r  Judge Ilenry. 

When the case was called in the Court below, it was moved 
for thedcfendant, to quash the ir~dict~nent for want  of jnrisdic- 
tion. His  Honor allowed the motion, whereupon Solicitor 
IIarris appealed. 

Attorney G'ener*al Varyrove, for the State. 
Butcldor, for the defendau t. 

UYNUM, J. This is an il~dictment against the dcf 'e~~dar~t  fur 
a forcible trespass. WLen the action came or) for trial i n  the 
Conrt below, the counsel for the defendant, n~oved the Court 
to di~rniss fur the want of jurisdiction, and the motion was 
allowed and the action dismissed ; from which j ndg~ue l~ t  the 
Solicitor for the State, appealed to this Court. 

W e  are at a loss to discover upon what ground his IIonor 
proceeded, as none is assigned by him or suggested here. The 
off'mce charged is one at cointnon law, and the Superior Courts 
of this State have always exercised the jurisdiction here claimed. 
State v i2fcAden, 71 N. C. 207. The late acts of tlie General 
Assembly, increasing the jurisdiction of Justices of the Peace, 
Acts 1873-'74, chap. 176, do not embrace this offence, even if 
the conditions upon which that jurisdiction can be exercised, 
are complied with. There is error. 

This will be certified to the end that the Conrt below may 
proceed according to law. 

PER CURIAM. Judgmerlt reversed. 
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STATE v. G. W. CUNNINGHAM. 

Where, upon the trial of an it dictment for murder, a juror related to  
the prisoner was passed by the State, the Solicitor being ignorant of 
such relationship, and upon being tendered, made known the rela- 
tionship himself, before being sworn: Held, that i t  was not error for 
the Court to stand such juror aside until the panel was completed. 

Where a prisoner relies upon the plea of insanity, but there is no evi- 
1 dence whatever that he had ever exhibited any sign of, insanity, evi- 
I dence tending to show that some of his uncles and aunts were insane, 

is inadmissible. 

Section 115 of chapter 31, Rev. Code, relating to the removal of causes, 
not being digested nor brought forward, is not repealed by section 2, 
chap. 121, Bat. Revisal; and the Superior Courts have the same au- 
thority to remove criminal causes to adjacent counties, as they had 
before the compilation of that Revisal. 

The sentence of the Court must be cnrriecl into execution by the sheriff 
of the county in which the prisoner is tried. 

(Adair's case, 66 N. C. Rep. 298 ; Wate Y. CJwistmas, G Jones, 376; 
Tzcigg's ease, 1 Winst. 142 ; State v. Wooddde, 142, cited and approved.) 

INDIOTMEXT for JKRDER, tried before Watts,  J., at Fall Tertn, 
185'4, MADISON Snperior Conrt. 

The defendant was charged with the murder of one Daniel 
S te rnbagh ,  in the county of Buncombe, snd the case was re- 
moved to Madison county upon the affidavit of the defendant. 

Upon the trial one G. W. Rllodes, one of the veniw carno 
upon the stand, was pa~sed  by the State, and tendered, where- 
upon he remarked he did not wish to be a juror in the case, as 
he was a cousin to the prieoner. The connsel fur the st& 
statcd that 110 was not aware cd the jurors relationship at the 
time he passed him. The j o w r  was ordered to stand aside, 
whoreupon the prisoner excepted. 

The fficts as disclosed l)y the evidence are as follows: The 
deceawd, a citizen of Kaneaa, e o n ~ e  two weeks before his d e ~ t h ,  
arrived at Old Fort, in the corlnty of McDowell, and was en- 
gaged in examinillg the mineral regions in the neighborhood. 
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d a  h e  was about leaving Old F o r t  on a stage i11 company with 
one  Gaston, with the intention of going to Macon, and other 
Western counties, the prisoner drove np with a wagon. T h e  
deceased asked liim how near h e  mould go to Asheville on his 
return. T h e  prisoner replied that  h e  w ~ u l d  pass within two 
miles of Asheville. T h e  prisoner was driving a wagon for one  
Dr .  Fletcher. Tlie deceased and prisoner made a contract, by 
which the  prisoner agreed to carry the  baggage of tho deceased 
to Swannanoa bridge, two niiles from Asheville, fbr fifty cente. 
Therenpon the  deceased placed his baggage, a valise and over- 
coat in the  wagon and started up  theinonntain, n short distance 
ahead of the  prisoner. I I e  was n e s t  seen a t  the  toll gate near 
tile top of the mountain, still ahead of the  n-agon. T h e  prisoner 
arrived at  the toll gate with the  wagon, a s11ort while after the 
deceased left. T h e  deceased n e s t  stopped at  Iierlcg's, two 
miles below the  gate, remained sollie time, and enquired for a 
good place to stay all night. Was recornmended to stop a t  N r .  
Alexander's four miles below that  point. T h e  prisouer drove 
up about that  time and said h e  could drive that far that even- 
ing. I t  was then abont three or four o'clock on the 6th of 
June. T h e  deceased and prisouer then left, deceased walking 
by the  wagon. Before they passed ont of sight, the deceased 
was seen to get  into the wagon. X b o ~ l t  dark tile TTagon was 
seen and recognized a t  cnmp on the ~yor t l i  fork of tlic Swan- 
nanoa, and two men sitting l?.s the  fire. About nine or  ten 
o'clock Mrs. Stepp, residing sotne four  hundred yards from the 
aanlp. lieard a pistol or g n n  shot, a11d cries as if in pain iollow- 
ing immediataly. Tlie wagon was heard to drive away from 
the  camp just  before day light next morning, wns seen and re. 
cognized at  Alexander's a mile beluw, driving rapidly down 
the river. At eleven o'clock the  prisoner stopped, fbur miles 
from Asheville on the  Henderson road, and abont fifteen miles 
from the camp, and uslied for dinner, ~ a y i n g  that h e  had eat no 
breakfast that morniug, as h e  was sick. This  tvm on Sunday. 
011 the  following Friday Naj. Por ter  discovered the body of 
t he  deceased, in :I mutilated condition. This  was two hundred 
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yards below the camping place, in the river. T h e  body was 
I badly mutilated. I n  the face below the eye was a hole, ap- 

parently made by a bullet. An inquest was held and upon ex- 
amination of the camp ground a pencil and pair of spectacles 
were fonnd and identified as the property of the deceased. A 
large firebrand was also fonnd upon which was hair and blood. 
Near the  edge of the water were found blood and brains cov- 
ered with leaves, and the leavee covered with stones. The 
body was identified as that of Daniel Sternbergh. The  Cor- 
oner issued a warrant for the arrest of the  prisoner. A t  the 
time of his arrest a pin cushion, a pocket knife, two pocket 
books, a watch and chain: a dirk knife and a pair of gloves 
were found in tho possession of the prisoner, and identified as 
the property of the deceased. While under arrest and on his 
way to  Asheville, the prisoner without any promise, threat or 
inducement expressed or implied, stated to one of the guard, 
the  others not being present, that he had killed the deceased, 
that they were both drank and playing cards arid got into a 
dispute in the course of wllich deceased gave the prisoner the 
lie, whereupon the prisouer seized an axe arid deceased a stick, 
prisoner got the first lick, struck deceased on the head and face 
and killed him. While i n  jail prisoner sent for one J. J. Led- 
ford, a deputy sherifl'who had charge of him, and voluntarily 
told him where the valise and overcoat might be found. I n  
pursuance of this information the sheriff went to the placc desig- 
nated and found them. The prisoner srlbsequently told Led- 
ford that lie, the prisoner, Billed the the deceased for his money, 
that he  had prepared the plan before he  reached the camp, that 
he  had feigned liilnself sick and purposely delayed the wagon 
so that the  deceased could not get to Slexander's, and had ar- 
ranged the camp fire and camp chest with n view to the mur- 
der. That while a t  supper be pretended to be sick, got np, 
went to the fire arid cut off a stick of wood, and while the de- 
ceased was looking in another direction, he  struck him in the 
head with the  axe. H e  then dragged hi11 to the water when 



472 IN T H E  SUPREME COURT. 

the deceased making some struggles and noises, lie struck seve- 
ral more blows, robbed him and threw him into the  river. 

T h e  prisoner objected to the admission of these declaratior~s 
T h e  objections mere overra!ed and the prisoner excepted. 

T h e  prisoner relied on the  plea of insanity, and introduced 
cvidence to  show that two aunts on liis mother's side were 
demented, arid two aunts on his fatlier's side were weak 
minded and " crochety ;" that  a great uncle had corn~nitted 
suicide, under a teniporary fit of insanity, and that  a distant 
relation had recently been committed to an insane asylun~.  

There mas no  evidence that tho  prisoner had exhibited any 
signs whatever of insanity. 

T h e  prisoner asked liis I h n o r ,  anlong other things, to cliarge 
the jury : " Though the evidence may leave the question of 
insanity in doubt, if upon the  wl~ole  evidence in tlie case klle 
jury entertained a reasonable donbt as to the perfect sanity of 
the prisoner, a t  the time of the  com~nission of the alleged act, 
(if committed at all,) then they were bonnd to acquit him." 

The  prisoner further asked the  Court to charge tlie jury  
that " the ju ry  have the  right, from their own knowledge of 
Iluman nature and the  tendeccies of the  human mind, in ad 
dition to and in confirmation of the  evidence of experts and 
others, touching the  question of ineanity, to say how fhr the 
circumstances, a t  and after the  time of the alleged act, which 
were relied upon tu show insanity when the alleged act was 
committed, are eviJence of such insanity at  that time, and if' 
such evidence and circumstances leave their minds in doubt as 
to his insanity, then t h y  are bound to acquit him." 

Tlie prisoner further aelred the Court to charge the  jury, 
" that  to constitute a crime, tho accused must be acted on by a 
motive and governed by a will." 

I l i s  Horior was also asked to charge " that the diseased con- 
dition of' mind of. the  prisoner's blood relation, from liis pa- 

, ternal grand mother and her blood relations, down to his gener- 
ation in all i ts  branches as well as the  conduct of the  prisoner 
before, at  the  time of, and after the alleged commission of the 
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act, are evidonce for the jury to consider, in tnaking up their 
verdict in this case, and if from all these things they believe 
that the prisoncr was insane, either morally or intellectually, at  
the time of said act, or have a reasonable doubt as to whether 
he  was sane or insane, or laboring under a diseased state of 
mind so as to be deprived of reason for the time, then it will 
be their duty to acquit him." 

The  prisoner further asked his ITZonor to charge: " That to 
make the prisoner responsible fur the act charged upon him, 
he must have been intellectually and morally sane in reference 
to that act as well as to the deceased, at  the time of its corn- 
miasion." All of which special charges his Honor refwed to 
make. 

The  prisoner excepted to the rnling of the Conrt in refusing 
to  make the special charges requested. 

The  jury returned a verdict of gnilty, judgment was ren- 
dered, and the prisoner appealed. 

Shipp d? Bailey, for the prisoner. 
Attorney, General Ilargrove, wit11 whom was Collins and 

Dnvidsow, for the State. 

BYNUM, J. The  prisor~er was charged with the murder of 
one Daniel Sternbergh. 

I n  making up the jury on the trial, one of the venire was 
called, and not being chnllenged by the State, was tendered to 
the prisoner, but before he was accepted, he objected to him- 
eelf as being of kin to the prisoner. The Conrt thereupon 
stood him aside and the prisoner excepted. The jury was 
the11 completed without exhausting the prisoner's right of per- 
emptory challenge. In the State v. JIcNadr,  66 N. C., 298, 
after twelve persons were tendered and accepted by the prig 
sner  and sworn, bnt before they were empannelled, the Court 
was informed that one of the jurors was related, by affinity, to 
two of the prisoners which, upon iuqniry, appeared to be so 
bnt the fact was not known when the juror was s w r n .  T h e  
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juror was discharged, and after exception thereto, another was 
tendered and taken. On appeal, i t  was held by this Court, 
that as the jury was not empannelled and charged with tlie 
case, it was within the discretion of the Court to allow tho 
State the benefit of a challerige for cause, so as to secure a 
jury indifferent as between the State and the prisoner. Cer- 
tainly it can be no less within his discretion, when the pro- 
pos'ed juror is not only not er~par~nel led and charged with the  
case, but not so much as accepted and sworn. As the prisoner 
obtained a jury of his own selection, in no point of view was 
he  prejudiced by the action of t l ~ c  Court. 

The  prisoner, in his defence, relied upon the plea of insanity, 
and to establish it gave in evidence that sorne of his nncles and 
aunts were insane, but the case states that " there was 1 2 0  testi- 
mony ~ahatezter that the prisoner h a d  eahi6ited signs of in- 
sanity," and the testimony, which is made a part of the case, 
fhlly bears out the sttxtemel~t just c~ioted. When a founda- 
tion is laid by some evidence tending to show insanity in the 
prisoner, it is held admissible in corroboration, and as an addi- 
tional link in the chain of circumstances to give in evidence, a 
hereditary taint in the blood, of a like rnaltidy. B u t  it has 
never been held in this State, or elsewhere, so 61r as our r e  
searches extend, that snch evidence is adn~issible by itself, and 
without some testimony that tlie prisoner hirnself was aff'ected 
by some form of mental alienation. To  allow snch evidence to 
go to the jury asindependent proof of the insanity oftl ie pris- 
oner, would be of the most dangerons consequence to the  due 
administration of crirninal justice, since there are but few per- 
sons, i t  is ascertained, w l ~ o  have not had ancestors or blood re. 
lations near, or remote, affected by sorne degree of mental 
aberation. To admit snch testimony, t l icn~ under the condi- 
tions set forth in this case, wonld break down the strongest 
barriers to arirne established by the laws of evidence, as here- 
tofore understood. Xtate v. C'hristnzas, G Jones, 376. 

T h e  special instructions for the jury, as to the insanity of 
the  prisoner, should have been denied in every form in which 
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they were presented, arid the Judge should 11ave told the jnry 
that there was 72.0 evidence of the prisoner's insanity. Instead 
of doing this, his IIonor gave tlie prisoner tlie full benefit of 
the  instrnctions asked for by his counsel, not indeed in the 
precise forni asked for, but in sa\~stance and effect. For one 
of the instructions asked for by the prisoner's counsel was that 
"if the. jury believe that at the very time of' the comrnissio~l 
of the act alleged against him, the prisoner was from canses 
either of congenital mental taint or otlierwise then operating 
on his mind, or suddenly occurring to Iiiln, unzonscious of the 
nature of tlie act in wliicli he was eugngcd, he ought to be 
acqnittcd." This charge his Honor gave and repeated it in 
four other forms o u t  of eleven, in which the ingenuity of coun- 
sel coiitrived to present the same thing in substance and legal 
eKect. If, therefore, there had been any evidence of insanity 
to go to the jury, the prisoner would not have been entitled to 
a more fnvorablc, cllarge. 

But as the charge mas ~rpon purely a hypothetical state of 
t'xts, i t  was ill error in fivor of the prisoner, of which he can- 
riot compl~iri. W e  are therefore relieved from any examina- 
tion of the special inssrnctions allowed or refi~sccl~ ur of the 
conditions and limitations, nnder whicl~ evidence of l~eredi- 
t w y  insanity bcconics admissible. 

The  objection has been here made, that the Conrt which 
tried the prisoner, had no jurisdiction of the case. The i n -  
dictment was found iri the county of I',nncornbe, and upon the 
application and nfEdavit of the prisoner, that hc could not have 
an impartial trial in that county, tlic Conrt 01 dered the case t o  
be rernoved to the connty of Madison, for trial, and LC was 
t l m c  tried. This order of remo.ia1 was r n d c  nnder the pro- 
viaions of the Itev. Code, chap. 31, eec. 115. I t  is insisted by 
tho counsel of t l ~ c  priboner, that this provision for the ro~noval 
of canses, having liee~r omitted in Cattle's Revisal, and chap. 
121, see. 2, of this Itevisal, 1iaving:rcpealed (' all acts and parts 
of acts, therefore piissed. the subjects of wliicli are digested 
arid co~npiled in the Revisal, or which are rcpr~gnant to tlic 
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provisions tliereof." that l ) j  f i ~ ~  ce of this section, the  provision 
of the Rev. Code, for the rctnoval of c r i rn i~~a l  actions, was rs- 
pealed. If suc11 is the proper cor~strrictiorl of the effect of 

chap. 131, c.f the Revisal, t he  Court mhicl~ tried the  prisoner, 
had r i o  jriritdiction, even if such a construction should operate 
i n  ujnriy cwbes, as a denial of justice. 

I t  11111s l ) ccwn~c~  necessary to iriil~iire and ascertain, what 
c t k t  is to bc given to Battle's Revisal. as a digest and com- 
pilation of onr laws. And  to arrivtl at  a just conclusion upon 
this question, we must put top t i l e r  and construe as one act, 
tile act which anthorizcd the  cornpilation, arid the  act which 
snhsequently pnt  the  Revisal into operation. 

Chapter 210, of the Acts  of 1871-'72, is entitled, " An Act  
to  provide a compilation of the  public statutes," the  first sec- 
tion of which provides, " that William 11. Battle be and lie is 
hereby appointed a cotrlmissioner to col!ate, d i g e ~ t  and compile 
nil the pnblic statute laws of the State. now in force o r  in use - Ions <kc., distributing them under such titles, divisious and stct '  
a s  h e  may think convenient ar:d proper, to render the  said acts 
more plain and casy to he nude~.~tootl ."  I t  is thns seen that 
the  legislative purpose was, t11:at t l i ~  cotnmisciioncr sl~ould col- 
lect together the scattered pnblic statutes, into one booli for 
casy refcrcnce and so arranged as to he '' mote plain and easy 
to be nnderstoocl." I l e  had no authority to omit any, but on 
the  contrary, Ile was c l~arged to " compile all the statate lilrvs 
now in force." 'So ctirry out the original design, and i n  esecu- 
tion tllereof, cllap. 74 i' the Acts of 1872-'73, was passed after 
the  work was co~ripiled, the setenr~d wction of whicll enacts, 
L C  that all acts and parts of acts, clc., tile suhjecte wheteof are  
digested in this Eevisal, or r r l ~ i c l ~  : ~ r c  repngr~ant to the  pro- 
visions thereof, are 11creI)y decl \red to be repcalecl," ~ C C .  Con- 
struing t l~esc  two :lets t(getl,er, two c.cJnr.lusic)ns are apparent : 
1st. That  all t l ~ c  pnhli.: st;itt~teb were illtended and directed to 
Ije cornpiled ; arid %I. tliat only " il~oiii) ac:ts and ])arts of acts, 
t l ~ e  s ~ ~ h j c c t s  whereof arc digested and cotupilcd i:l t he  I terisal  
or w11iell arc repri;;tla~\t to the llrovieior~s tlre;cof," a re  ex- 
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pressly repealed. A satisfactory reason for this cautions, addi- 
tional repealing clanse, may be found in the fact the Revisal 
never passed through the process of legislative scrutiny and 
enactment. I t  might well be supposed, that great mischief 
would result, if important public laws s h o ~ l d  be left out of t he  
Revisal, arid be swept from the stafute bouk, by a broad re- 
pealing act. If  such had been the legielative intent, nothing 
could b'e more obvious, than the mode of carrying that pur- 
pose into execution. The repealing act would have been in 
this wise: " All the public statutes of the State, not contained 
i t  Battle's Revisal, are hereby repealed." That a very differ- 
ent and limited act of repeal was adopted, is certain evidence, 
that a very diff'erent a r~d  limited repeal was intended. 

The law does not favor implied repeals of statutes, and s 
repealing act, therefore, will not be extended by implication, 
beyond the plain and obvions intent of its enactment. State 
v. Woodside, 9 Ird. 496. A statute which may be constrned 
withont violence to its provisions, eo as to accon~plish the public 
object within its provisions, and at the same time prevent a 
public mischief, which would result from a contrary constrnc- 
tiox, upon every principle of jnsticc and equality, mast rcccivc 
that construction. 

The conclusion would seem to follow, that all acts and parts 
of acts then in force, and which are omitted in the Revisal, 
are nrirepealed and in fill1 force and efiect, as much so as if the  
Revisal had never been. What effect, thcn, is to be given t o  
this compilation, by the Conrte. The answer is, that just that 
effect is to be given to it, as was intended and declared to be, 
by the Legislature, in sec. 12, chap. 121. " The copies of the 
said Revisal which shall be printed as aforesaid, shall b e  
received as evidence of the law, before all the tribunals, and in 
all plaoes, in thesame manner to all intents and purposes, as  
the originals in tho office of the Secretary of State." Higher  
sanctity could not be given to it, than the origiual acts therein 
digested and compiled. Whether, according to the spirit of 
our Constitution and form of government, it would be com- 
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petent for the Legislature to declare a book to be the  law of the 
State, or, which is the  same, conclusive evidence of the  lam, 
without tliat book having passed through the  constitutional 
forms of legislation, as the Roman emperors did by edict, is a 
question wliicli does not now arise, as all the statutes contained 
i n  the  Revisal, had been enacted and were i n  force, prior 
thereto, and i t  was neither tlie intent  or  eff'ect of the Revisal, 
t o  give the  statnte law of the State vtller or greater validity 
than i t  then had. 

Applying these concl~isions to our case, it appears that the 
whole of chap. 31, Rev. Code, the  115 see. of which provides 
for the  removal of criminal actions to another county for trial, 
is omitted in tlie Revisal, and although this section was then 
law, throngh some inadvertence the  co~npiler  failed to digest 
and bring i t  forward in the Eevisal. VTe hold that that section 
of the  Rev. Code, is not repealed, and tlmt under it,  the Court 
had the  power to remove the  cause to an adjacent county for 
trial. 

B u t  in gassing judgrnent upon tlie priboner and as a part 
thereof, his Honor ordered that  the  prisoner be executed in  the 
county of I3ancombe where the  bill had been found. Thi6: 
was error. 

T h e  sentence of the Court nlnst be  carried into execution by 
the  slierifl of tlie county where the  trial took plack. State v. 
Izoiggs,  1 Winst. 142. As, however, upon the  return of the 
certificate of the opinion of this Court, to the  Court below, the 
prisoner is to be re-sentenced, this er ror  of his Honor  can be 
then corrected. State v. Cook., Phil .  1,. 535. 

There  is no  error. 
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M. &I. DAVIS v. JANES CALLOWAY. 

Where a sheriff, having in his hands an execution against A, and another 
against B, sold property found by the jury to belong to A, (who was 
present and forbid the sale,) under the execution against B, saying 
nothing at the sale of the execution against A ;  Held, that the sheriff 
was responsible to A for the value of the property so sold. 

CIVIL ACTION, tried before Cloztd, .I., s ~ t  August (Special 
Tertn, 1874, WILKES Superior Court. 

This action was brongllt to recover the value of a yoke of 
oxen and a Ragon. The defbndant ofercd in evidence a judg- 
ment and execution against one Fletcher, for fbrty odd dollars, 
T h e  execation was dated Jan.  -, 1869. That the sheriff 
levied this execution o n  the oxen and wagon and also on a 
cow, aa the property of said Fletcher, on the 1st  of February, 
1869, took the s a n ~ e  into hie possession and advertised them 
for sale on the 2d day of March, 1869, as the property of said 
Fletcher. 

The defendant then introduced another judgement and exe- 
cutivn in favor of hitnself, for $210, against thc plaintifi; N. 
BI. Davis, dated respectively the 28th of February and the 1st 
of March, the execrltion WRB levied on said property. 

Thc defendant also offered to show that the property in 
question liad not been listed for taxes for the previous year, 
and that he, upon the inforniation of one Mills, another deputy 
sheriff, had made a memorandum of said property for taxes, 
and had assessed the same at ninety cents, and that lie also had 
the ~netnorandnm in his poesession on the day of  ale. 

That on the 2d day of Narch, 1869, he sold said property. 
selling the cow! t!ie yoke of oxen and :ragon ~eparntcly ; there 
was no evidence to show which was sold l i rat. T h e  de- 
fendan t Callowag became the purchaser, at about the price of 
forty ddlars,  the cow bringing about eleven dollars. 

The plaintiff was present and forbid the sale of the prop- 
erty, claiming it as her own. Neither the officer who made 
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the sale, nor the defendant, informed the plaintiff that  h e  had 
an exeeution against her, nor that  he  had any unsettled taxes 
against her,  nor that h e  was selling the  property as hers, nor 
that  any part of the proceeds arisiug from the sale to the pay- 
ment  of her d tb ts  or taxes. 

T h e  defendant then introdnced evidence tending to shorn 
that  the property belonged to Fletcl~er,  and the plaintiff in t ro-  
duced evidei~ce terldi~lg to show tliat, the pruperty belonged 
to her. 

H i s  I lonor inqtrncted the jury,  that as to tlie taxes, they had 
not been propc~i,ly assessed, and that  tlie defendant could not 
justify the  sale a114 conversion of the  property on that  account, 
and that they shc, lid pnt the taxes out of view in making np 
their verdict. 

Tha t  if the officer was justified at  all in selling the  property 
nndcr the judgment in fhvor of Calloway againat Davis, for 
$2.10, the cow, which brought $11.00, overpaid that, and that  
t h e  defendant could not  jnstify the  conversion of the oxen and 
wagon nndcr that esecntion, and that they should pnt   hat out 
of their way in rnaki~tg np their verdict. 

H i s  EIonvr farther charged the j ~ i r y ,  chat the question for 
them to determine was, whether the property sold, to wit, t he  
cow, oxen and wagon, was the  property of the  plaintiff Davis, 
or n o t ;  if it was, she was entitled to recover the  value of the  
oxen and wagon. B ~ i t  if i t  was not her property, and was the  
property of Fletcher as alleged by the defendant, they should 
find a verdict for the  defendant. 

T h e  jury returned a verdict for the plaintie, and the  de. 
fendant moved for a new trial. T h e  motion was overruled, 
whereupon the defendant appealed. 

Eblk & Arm$dd, for appellant. 
Furches, contra. 

RODMAN, J. W e  mnst take it as established by the  verdict, 
that the  wagon and oxen sued for were the property of t h e  
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plaintiff, and not of Fletcher. IIis Honor told the jury that 
the sale of the cow paid off the execution for $2.10 against the 
plaintiff, and therefore a sale of the plaintiff's estate in the 
wagon and oxen was nnanthorized and void. This would have 
been right if thore had been evidence to show, as his Honor 
assumed, that the cow was firat sold. But the case states that 
there was no evidence as to which article was first sold. Of 
course, therefore, his Honor erred in this respect. But was it 
an error which prejudiced tlle defendant 1 We think not, for 
all the evidence shows that the fihorifi did not profess to sell 
the estatc of the plaintiff; and professed to sell only that of 
Fletcher. 

There is no authority fur saying that the fact that he had in 
his hands at the time an execntiori against the plaintiff, which 
he did not make known or profess to act under, ~nnde the sale 
operative to pass the title of the plaintiff. Any such doctrine 
would be unreasonable. I n  case of a dispnted title, (as here,) 
a pnrchaser would never know whose estate he was buying. 
A sale by a sheriff might bc made .a cover for the grossest 
frauds, of which, if we may form an opinion from the facts 
stated, the present case would be a good illustration. 

Tliero is no error. 

Judgment affirmed. 
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STBTE v. JL4XES, alias BURTON GRAVES. 

It is error on a trial for burglary, for his Honor to  charge the jury, that 
if they believed "from the evidence, that the prisoner was in posses- 
sion of the watch and chain in Danville, on the Xonday after the 
same had been stolen on the previous Saturday night in Greensboro, 
the law presumed that he mas the thief, ~ n d  that the prisoner was 
bound to explain satisfactorily, how he came by the stolen goods." 

The rule is, where goods are stolen, and found in possession so soon 
thereafter, that he could not reasonably have got the possession unless 
he had stolen them himself, the law presumes he mas the thief. 

( P e a m  v. Len, 68 N. C. Rep. 90, cited and approved.) 

INDICTMENT for bnrglary, tried befure &rr, J, at December 
Term, 1874, GDILFORD Superior Court. 

The burglary alleged was the breaking into and entering the 
house of J. I. Scales, in the city of Greensboro', N. C., on the 
night of the 8th of August. with the intent to steal, and steal- 
ing and carrying away a watch and] chain; the property of J. 
I. Scales. 

There  was evidence tendillg to prove that between nine 
o'clock on that night and two o'clock A. M, of the 9th of 
Augnst, Mr. Scale's Iiouse was entered by some one Lrcing 
open the blinds and raising the window sash of a room called 
the nursery, that between that room and the bedchamber was 
the  dining room, that a lamp was left burning ill tlie dining 
room from which a light shown into both tlie nursery and bed- 
chamber. That Scales went to bed about 9 o'clock arid 1111ng 
his coat and vest on the back of a chair in his bed room, the 
watch being in the vest pocket and attached thereto by the 
chain. 

That  Jennie Stevens, a colored servant girl, was in the llonse 
when Scales went to I~ed, at what time she left the house was 
not shown, further thau that she left dnring the night and went 
to her usual place of sleeping. 

I t  was farther in evidence that the prisoner wae in Danville, 
in the State of Virginia, on the 10th of Angust, and had the 
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watch and chain in his possession, and swapped them off for 
another watch and chain, getting boot. 

I t  was in  evidence that the prisouer was in Xockinghani 
county on the 6th of August at the  election, and also on the 
night of the  sixth, and that he  said on that night that he  was 
going to Greensboro the next day and did leave the house at 
which he  was stopping the next day. 

There was no evidence that he was in Greensboro on thc 
night in which the alleged bnrglary was committed. 

The  prisoner was arrested abont the 4th of Geptember in 
Rockiugham and brought to Greensboro jail. When arrested 
the prieoner denied the charge. 

When in prison the prisoner told Sc.11cq t h ~ t  he got the watch 
and chain from John and Dennis Sellars or1 Sunday night the 
9th of August, and that they got him to take them to Danville 
and trade them off. The  prisoner :it first to!d Scales that he 
did not know the match, but in a few minutes afterwards ad- 
mitted that he did know tho match as soon as he saw it, that 
he  had seen Scales wear i t  a hundred times. 

I t  was proven that the prisoner, preceding and n p  tv July, 
had been a servant of Scales and often in his house and the 
rooms thereof. That on  the first or second day after the watch 
was stolen, Scales had Jennie Stevens, his servant, and one 
Jim Edwell, arrested on the cl~arge of committing the crime. 
That on the night of the alleged bnrglsry J i m  Edwell was seen 
abont dark dodging behi~ltl a tree at  the corner of the house, 
near the window alleged to have been broken open. That  hc  
was halted by a servant man twice before he did so, near the 
front gate of the residence of Scnles. That some hour or two 
afterwards this servant and Jennie Stevens vient out of the 
front gate and saw Edwell alone again passing, that he walked 
before them a half mile and Jennie Stevens had a conversation 
with him which the witness did not hear. That Jennie Stevens 
hadasmztl  bnndlo which she gave to witness to hold while 
she talked with Edwell. That about an hour afterwards witness 
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saw Edwell in about one hundred yards of Scales' house talking 
to a colored Inan. 

It was also in evidence that  when the  prisoner had the  match 
in his posseesion and was offering to exchange i t  for another, 
lie said that he  had bought i t  of a broker for $40, and i n  afew 
minntes he  told another person that lie gave $48 for i t ,  w r d  
said that h e  made a n~is take  when lie said lie gave 84Q. I t  wab 
also shown that when the prisoner was arrested he  was ~311-  
cealed urrder a bed, and I ~ a d  tried to edcape np a chimney. 

1 3 s  Honor, among other tlii~lgs, charged the jury that if they 
believed from tile evidence tltat the prisoner mas in the posses- 
sion of the  watch and cliairt i n  D i ~ ~ ~ v i l l e ,  Virginia, on the Mon- 
day after the watch was stolei~ or] Saturday night, tlie law pre- 
sumed that he  was the thief ant1 that lie was bourtd to explair~ 
satisfactorily to tlienl how he came by it. 

T h e  prisorier escepted. The  prisoner's connscl asked i l k  

Honor  to cliarge " tltat if there was illly reasonable hypothesis 
arising out of or suggested I)y the  evidence by whic11 taking all 
the  facts p r o ~ e n  to be true and he  not guilty, t l ~ a t  t l ~ e  jury 
should acquit the prisoner." IIisIrIonor charged the  jury that 
in giving to the prisoner the  benefit of the reasonable doubt, 
they should not be controlled by mere conjecture that some one 
else did the deed, that they lri~lst be ftdly mtisfied that  the 
prisoner did the deed." Prisoner excepted. 

There  was a verdict of guilty, rnle discharged, judgment of 
death pronounced, and the  prisoner appealed. 

Scott & Caldwell, for tho d e f h d a n t .  
Attorney General Bargrove,  for the State. 

PEARSON, C. J. T h e  f'act that tlie ' L  watch and chain " were 
found in the possession of the  prisoner, at  Danville, on the 
Monday after the bnrglary on the  Satnrday night preceding, at  
Greensboro', connocted with the  fact that Ile was offering tip 
dispose of the  articles a t  much less than their valne, and made 
contradictory statements as to how h e  got them, mere rnattcrc; 
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tending to sliow either that the prisoner was the man who 
broke and entered the dwelling house and stole the watch and 
chain, or else that ho had received the goods, knowing them to 
have been stoleu. These facts, taken in connection with the 
evidence of the mysterious movements of J i m  Edwell and 
J e ~ ~ n i e  Stevens, about the premises on the night of the  bur- 
glary, were fit subjects for the consideration of the jury. 

His  Honor committed manifest error in taking the case from 
the jury, and ruling that " if the jury believed from the evi- 
dence that the prisoner was in  possession of the watch and 
chain in Danville on the Monday after the watch and chain 
was stolen on Saturday night in Greensboro, the law presumed 
he was the thief, and had stolen the watch and chain, and that 
the prisoner was bound to explain satisfactorily how h e  came 
by the goods." The rule is this : " When goods are stolen, 
one found in possession so sooll thereafter, that he  could not 
have veasonably got the possessio.n unless he had stolen them 
hirnself, the law presumes he wae the thief." This is simply a 
deduction of common sense, and when the fact is so plain that 
there can be no mistake about it, our Courts, following the 
practice in England, where tho Judge is allowed to express 
his opinion as to the weight of the evidence, have adopted i t  
as a rule of law, which the Judge is a t  liberty to act on, not- 
withstanding the statute, which forbids a Judge from inti- 
mating an opinion as to the weight of the evidence. But  this 
rule, like that of falsum i n  uno, falsurn i n  omnibus, and the 
presumption of fraud, as a matter of law, from certain fidu- 
ciary relations (see Pearce v. Zea, 68 N. C. Rep., 90,) has been 
reduced to very narrow proportions, and is never applicable 
when i t  is necessary to resort to other evidence to support the 
conclusion ; in other words the fact of guilt must be self-evi- 
dent from the bare fact of being fonnd in the possession of the 
stolen goods, in  order to jnstify the  Judge in laying i t  down, 
as a presumption made by the l a v ,  otherwise it is a case, de- 
pending on circumstantial evidence, to be passed on bg the 
jury. 
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I n  our case, ao far from the fact of guilt, to-wit, that the 
prisoner broke and entered the house and stole the watch and 
chain, being self-evident, it is a matter which under the cir- 
c~ulistances proved, admits of grave donbt, for it may well be 
that tlie prisoner merely received tlle watch and chain, after 
some one else had committed the burglary, w l ~ i c l ~  would change 
the grade of crime very materially. As the case goes back for 
another trial, i t  is a matter for the Solicitor of the State, to 
cousider whether it will not be well to send a new bill con- 
taining other counts to meet the different aspects of the case, 
as i t  may be looked upon by the jury. 

Error. 

THE CHESTER & LENOIR NARROW GAUGE RAILROAD COX- 
PANY and others v. THE COJIXISSIONERS O F  CALDWELL 
COUNTY. 

SEC. 7 of ART. VII, of the Constitution of the State, prohibits any 
county, city, town or other municipal corporation from contracting 
any debt, &c., without the affirmative consent of a inajority of the 
pcople of the county, who are qualified to vote. 

And the Act of 1869-'70, Chap. 9, being an attempt to evade the restric- 
tion which the Constitution has put on counties, &c., to  contract 
debts, is unconstitutionl and void. 

(Reiyer v. Commissioners of Benzfort, 79 N. C. Rep. 319, cited and ap- 
proved ; Cloud v. Wilson, at this term, distingnished from this.) 

MANDAMUS, tried before ZitchelZ, J., at Chambers, at  Janu-  
ary Term, 1875, CALDWELL Snperior Conrt. 

The plaintiff, the Chester and Lenoir Narrow Gauge Rail- 
road Company, brought an action against the defendants, for a 
mandamus, to compel them to subscribe for certain stock i n  
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the Company of plaintiff. The material facts in the case are 
as follows : The Carolina Narrow Gauge Railroad, was incor- 
porated on the 8th day of February, 1872, by an act of the 
General Aseembly, and immediately thereafter duly organized 
as a corporation. 

By an Act of the General Assembly of South Carolina rati- 
fied February 26th, lS73, the Chester and Lenoir Narrow 
Gauge Railroad Company, was duly incorporated, and by a 
provision of that Act authorized to consolidate, with the Caro- 
lina Narrow Gauge Railroad Company. By an act of the 
General Assembly of North Carolina, ratified January 22d, 
1873, the Carolina Narrow Gauge Railroad Company was au- 
thorized to consolidate with tlie Chester and Lenoir Narrow 
Gauge Railroad Company. 

By autho~ity of these Acts of the General Assemblies of 
North Carolina and South Carolina, the Chester and Lenoir 
Narrow Gange Railroad Company, and the Carolina Narrow 
Gauge Railroad Company, were consolidated on the 14th day 
of May, 1873, under the name of the Chester andLenoir Nar- 
row Gauge Railroad Company. 

On the 23rd day of August, 1873, the defendants, the county 
colnmissioners of Caldwell county, met and in purs~.~ance of 
the act of the General Assembly, chap. 191, laws of 1868-'69, 
and a majority of all the members of the Board being present, 
caused to be spread upon their record the following resolution, 
to-wit : 

Resolved 1st .  That in order to secure to the people of said 
county the benefit to be derived from the building and opera- 
tion of a Railroad within t l ~ e  county, the County Commission- 
ers aforesaid in their official cnpacity do hereby subscribe, snb- 
ject to the ratification of the qualified voters of said county, at  
an election herrir~after provided for, for six linndred shsres of 
the capital stock of the Chester and Lenoir Narrow Gauge 
Railroad Company upon the terms and conditions following : 

1st. That this subscription shall be payable in the bonds of 
said county, at their par value. 
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2. That the said bonds shall bc payable twenty years from 
the date of their issue with coupons for the interest attached, 
and shall be of the denomination of one hundred dollars each, 
bearing interest at the rate of seven per ccntnrn per annum, 
payable annually, on the 1st day of January. 

Resolved 2nd. That in exchange for certificates of stock in 
the Chester and Lenoir Narrow Gauge Railroad Narrow Gange 
Railroad for like amounts, the County Commissioners afore- 
said, shall deliver to the President and Directors of said Rail- 
road Company, the bonds of said county, at  tho time and in 
the manner following, viz: Upon the completion of said Rail- 
road Con~paay's Railroad bridge, over the Catatvba river, one 
hundred bonds, amounting to $10,000. U p ~ n  the completion 
of said Railroad, to tho town of Marion, five hundred bonds, 
amonnting to $50,000. 

KesoZved 3rd. That it shall be the duty of the County Com- 
missioners aforesaid, to appoint proxics to represent and vote 
the stock of said county, at  all meetings of tlie Railroad Com- 
pany, to receive the dividends which may be declared from 
time to time by said Railroad Company, to apply said divi- 
dends to the payment of the interest on tlie county bonds, and 
to perform such othcr duties as  nay bc rleccssary to protect the 
interest of tlie county as a stoclillol~ler in said Company. 

Resolyed 4th. That the coupons of said county bonds as 
they become due, shall be reccivcd in pay~t~erit  of all county 
taxes. 

Reso2ved 5lh. That a tas  sufticient to ~ r ~ e c t  the interest ac- 
crning on said county bonds shall bc imposed and collected 
a n n ~ ~ a l l y  as other taxes are. 

Resolved 6th. That in order to obtttin an expression of the 
will of the people of onr said county and to make valid the 
aforesaid subscription 1x1 case of its approval by the qualified 
voters of said county at  the polls, an election shall be held ac- 
cording to law, at the several precincts in said county on the 
9th day of October, 1873, at  which election, all tl~oae who are 
in favor of tlie county subscription aforesflid, shall vote upon 
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written or printed ballots, "subscription," and those opposed 
to the said subscription shall vote " against subscription." 

In  pursuance of the above resolution an election was held on 
the 9th day of October, 1873, after being advertised according 
to law, at which election 387 votes were polled in favor of said 
subscription, and 344 again& subscription. 

I t  was in evidence that at the 'Presidential election of 1868, 
the largest number of votes caat was 1011. At the election 
for Attorney General in 1870, the greatest number was 949- 
at the election concerning a convention in 1871, the largest 
number of votes cast was 1055-at the election for Governor 
in 1872, the greatest number of votes cast was 1161. 

After hearing the case his Honor, gave judgment for the 
plain tiff. From which judgment the defendant appealed to 
the Snprelne Court. These are the material facts in the case 
except those set forth in the opinion of the Conrt. 

Snaith & Strong and Gaither & Bynum, for appellant. 
FoZL & Armjeld and Cilley, contra. 

RODMAN, J. Onr opiuion as to the meaning of sec. 7, of Art. 
VII ,  of the State Constitution, relieves us frorn:the necessity of 
considering any of the other questions which mere ably and 
learnedly discussed by counsel. 

That section is in these words : 
'; SEC. 7. NO county, city, town or other municipal corpora- 

tion, shall contract any debt, plcdge its faith, or loan its credit, 
nor shall any tax be levied or collected, by any officers of the 
same, except for the necessary expenses therefore, unless by a 
vote of a majority of the p a l i f i d  uoters therein." 

I t  is oontended for the plaintiffa that these words mean, a 
majority of the qualified voters therein, who acttcully vote a t  
the election upon the question. 

1. It is not the natural meaning of the words used, but 
requires an addition of words to qualify and limit the gene- 
rality of the expression. If the words used are eo ambiguous 
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as to be nnintelligihle without some addition, (as were the 
words prescribing the tenure of a Judge appointed to fill a 
vacancy, co~ninet~ted un by the Chief Justice, in the case of 
Clnt~cl v. Il'i7son, at this term, such addition must be made as 
may be ti)nnd proper on a consideration of the context, and of 
all other circr~rnstiinces bearing on it. But to add limiting or 
qualifying words, is not in general permissible, or except for 
very strong reasons, w l l e ~  the words used contained an intelli- 
gible description of the object. The  word " therein" is im- 
portant. I t  means ' < i n  the COUIL~.~ ,"  and the phrase may then 
be read as,-" a majority of the qualified voters of the county." 

2. To  this construction it is objected, that the number of 
qualified voters cannot be certainly ascertained except by a cen- 
sns, or registration, itnlnediately preceeding an election. T h e  
Constitution Ar t .  TI, see. 2, directs the General Assctnbly to 
provide for a registration of voters frorri time to t ime; and i t  
has accordingly provided for a registration just before each 
general election. I t  n~list  have been such a registration, that 
was in tllc view of the framers of the section under discussion 
as the means of determining the number of qaalified voters in 
a county. I t  would not be precisely accurate for any period 
after the election in view of which it was taken, but it would 
be sufficiently so, for practical purposes. 

3. T h e  question to be determined in this case, diflers in 
~evera l  material respects from that in Beiyer v. Cornm.issione~8 
of Beaufort, '70 N. C. Rep. 319. The act which gave the dc- 
fendants in that case, lwwer to contract the debt on the result 
of an election, evidently assumed that but for each act, they 
had not the power. I t  was inte l ru~d to be an enabling act. 
T h e  clause in tlie Constitution whicli we are now considering, 
assumes that mnnicipalities might contract, if rtot prohibit. 
I t  is a disabling act, and inust be reasonably, (I do not say 
liberally,) construed to snppress the grievance. What  was the 
grievance ? Many counties and towns: as is well known bad 
contracted debt?, the interest of which, under the changed cir- 
cumstances, conld only be met by oppressive taxstiou, and in 
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consequence of that, the value of irnrnovable property in such 
places, was reduced. TJTnder the construction contended for by 
the plaintiffs, the section in question wonid be an inadeqaate 
remedy. I n  all or most instances of county debts by subscrip- 
tions to railroad stocks, they had been submitted to the people 
of the county, and approved by a majority of those voting. 
Experience demonstrated that an active few, interested in pro- 
curing the snbscription, could nearly always succeed in getting 
a ma.jority of the actual voters. The Constitution meant to 
pnt new restrictions on municipalities, to increase the difficulty 
of their contracting debt, and to give the tax payers ndditioual 
protection not only against the extravagance or fraud of their 
rnnnicipal representatives, but also against the arts of corpora- 
tions, and the imprndent generosity of a minority of the voters. 
I t  meant to prohibit the contracting of a debt withont the 
affirmative consent of a majority of the people of the county 
who were qualified to vote. 

The case of Beiger differs from the present in a particular 
even more material. I n  that case the cornrnissioners declared 
that the requisites of the law had been complied with, and 
issued the town bondb, which went into the hands of innocent 
purchasers. I n  the prescrit case the Commissioners have de- 
clared that the proposed subscription received a majority of 
the votes cast at the election, but they have not declared that 
the requisites of the Constitution have been complied with, 
and they have not issued the bonds. No iznocent holder is 
i n  the case. 

The decision in Reiger's case is supported by the case of 
Web6 v. Home Bay Commissioners, Law Reports, 52, B. 642, 
and by numerous cases cited in Bigelow on Estoppel, 461 to 
468. These cases illustrate the just distinction between cases 
in which a corporation is required to issue bonds ultra vires, 
and where it has issue2 the bonds which have come into the 
hands of an innocent purchaser. I n  the latter c l m  of' cases, 
the corporation is estopped to deny the regularity ef the issue. 
Rogers v. Burlington, 3 Wall., 654. 
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CHESTER & LENOIR NARROW GAUGE R. R. Co., et al. ,v. COM. CALDWELL CO. - 

4. The  Act of 1868-'69, chap. 3, enacts that in all special 
elections persons theretofora registered as voters should be 
allowed to vote, and the Judges holding an election are re- 
quired to register all qualified persons on application. The 
Act of 1869-'70, chap. 9, amends the above by adding to it a 
proviso, that in all special elections ordered by any county the 
Judges shall register the names of all persons who vote, and 
" a rr~ajority of all the votes cast, so registered, shall, prevail 
for the purposes of such election." 

The counsel for the plaintiff's construe this Act as requiring 
a new registration of every voter before the special election, 
and ti8 disqualifjing any pcrsun from voting at that election 
who is not so specially registered. Whether this was the in- 
tention seems doubtful, but we will assume that i t  was. W e  
think that the Act is unconstitntional. The Assembly llas 
power, and is reqnired to provide frorn time to time for the 
registration of voters, and no person can vote who has not 
been registered. No doubt tlie Assembly might require every 
qualified voter, even if he I d  been previously registered, to 
register over again in view of every election. Perhaps, also, 
i t  might lawfully require all voters to register over again in 
view to every election, and might declare that only those so 
registered should vote at  that election. The vice of the Act 
does not consist in this, but in declaring that a nlzljority of the 
votes cast shall prevail, thereby ignoring all those qualified 
voters who did not registel in view of the special election, but 
who, nevertheless, arc in the meaning of the Constitutiori a 
part of the qualified voters of the county, a majority of whom 
must vote in f'avor of a debt before it can be contracted. The  
Constitntion defines who are tlie qr~alified voters of a county, 
(Art. VI, sec. 1,) and the Legislature cannot change the qusli- 
fications. 

Although no person can vote without registration, yet if he  
comes within the description contained in the section just 
cited, he is a qualified voter of the county within the meaning 
of sec. 7, Art. VII, although he has never registered. Within 
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the meaning of that  secdon, a qualified voter is orie who is 
entitled to be registered as a voter and who is qualified to vote 
upon registration. 

I t  is true that  t h c  only practicable way of ascertaining the 
number  of qnalified voters of a county a t  any given time, i s  
by a reference to the  book of registration of the  general elec- 
tion next preceding, so that practically, the  number of qualified 
voters and of voters so registered is the  same. Bu t  in the idea 
of the  Constitution, the  terms qualified voters and registered 
voters, a re  not exactly co.extensive. T h e  furtner is the  most 
extensive. Sec. 1, of Art. VI, defines who are qualified voters. 
Section 2 disables fri~rn voting such qnalified voters as fail to 
register. Non-regihttxtion is therefore riot a disq~~alification, 
but a disability, j n ~ t  as s mrin may be a qualifid voter in evermy 
respect, though disabled from voting by reason of s i ckne~s  
which prevents his getting to the polls. 

T h e  A c t  is plainly an attempt to cvadc the  restrictiou which 
the  Constitution has put  on the  power of counties to contract 
debts. It wonld permit a county debt to be contracted with- 
out the  consent of a majority of the  qualified voters tilerein. 

I n  our  opinion t h e  Judge  below erred in ordering the malt- 
danzus. 

PER CURIAM. Judgment  below reversed, and jndgment in 
this Conrt  for the  defendants. 

ZBCHARIAH SHEARIN and others a. HENRY B. HUNTER, Ad- 
ministrator d .  bonis non. 

I t  is the plain duty of a Probate Judge, to refuse to confir~n a sale of 
land by an administrator, under a decree of his Court, when it ap- 
pears that the land was bid off at such sale, for the benefit of the ad- 
ministrator. 

(Hy1na7a v. JernGan, 66 N. C. Rep. 96, cited find approved.) 

Thia mas a PETITION to set aside a decree of sale, made by 
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the Probate Court, upon the petition of Zachariah E. Shearin, 
administrator of John P. Shearin. 

The facts in the case are as follows : On the 29th of March, 
1872, Zachariah ,E. Shearin filed a petition in the Probate 
Court of Warren county, for the sale of a tract of land, of 
which his intestate died seized, for the payment of his debts. 
Ou the 14th of November, a decree was rnade for the sale of 
the tract of land wliich decree was afterwards twice renewed 
with slight modifications. Afterwards, to-wit, on the 22d day 
of March, 1874, no sale having taken place and Zachariah E. 
Shearin havir~y 1)cvn removed, and the defendant llenry B. 
EInnter, appointwl administrator de bonis non, a decree was 
made for the salt, ,f tile land by the defendant, at auction, on 
a credit of twelit: rnrlnths, one hundred and fifty dollars, to 
be paid in cash, and the balance tu be secured by bond with 
approved security. 

The sale was duly advertised according to law, and the land 
was sold on the 6th day of Apri!, 1874, H. A. Foote became 
the purchaser for $1,410. 

A t  ttie time of the sale, the defmdant requested 8. A. Foote 
to see that the land did not sell for less than $1500, telling 
him that if the land was Buoclied down to him, he ~ ~ u l d  take 
the bid oE  his hands. I t  was understood after the sale, and 
admitted by the defendant, that defendant was the real pur- 
chaser, but a title was made to Foote, as defendant alleged, to 
prevent coniplication, and Foote wss to convey the land to the 
defendant. 

The plaintiff's in the present action, the heirs of the intes- 
tate of the defendant, filed a petition to set aside the decree of 
confirmation of this sale on several gronnds, among others, 
and chiefly because, as they allege, 13. A. Foote bought the 
land as the agent of defendant. 

The petition was heard before the Probate Jlldge and dis- 
missed at the cost of the petitioners, and an appeal taken to the 
Superior Court. 

The w e  was heard on appeal before his Honor Judge 
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watk, at Chambers, and the judgment of the Probate Court 
affirmed. From this judgment the plaintiffs appealed. 

Busbee & Busbee, for petitioners. 
No counsel contra in this Court. 

SETTLE, J. The defendant ss administrator 6% boni9 lzola 

on the estate of John P. Shearin, after petition and decree to 
sell the lands of his intestate for the payment of debts, exposed 
the same to sale on the 6th of April, 1874, when Mr. Foote 
bid off' the same, (819 acres;, at the price of fourteen hundred 
and ten dollars. I t  is admitted that Foote bid off the land at  
the request of the administrator and for his benefit. 

The sixth paragraph of the defendants answer is as follows : 
The defendant further says that he reported the said H. A. 

Foste, RS the purchaser, whom the defendant had enabled to 
comply with the terms of the sale in order to avoid complica- 
tion in making the title; but it was agreed that the defendant 
should take s title from the said H. A. Foote as soon as i t  
should be made to the latter, and relieve him from a11 respon- 
sibility in relation thereto. This last agreement was made 
subsequent to the sale in pursuance of the nnderstanding pre- 
viously mentioned." 

I t  appears from the record that the report of the adminis- 
trator was confirmed on the 2d day of Mlty, 1874, and twenty 
days thereafter the plaintiffs filed their petition setting fovtb 
the facts, that one of them is an infant, and that they did not 
know that the administrator was purchasing for his own benefit, 
that the land is near the railroad, and is worth more than i t  
sold for. 

Without looking outside of the administrator's report, it was 
the plain duty of the Probate Judge to refuse to confirm the 
same, and indeed he should have then considered tho question 
whether the administrator had shown himself a proper person 
to be entrusted with the sale of that land. 

And whe~l complaint was made the fact that he did no& 
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BURNS v. ASHWORTH et al. - 
agree, at once, that the sale should be set aside, but endeavored 
to hold on to his bargain, demonstrates that he is an unfit per- 
son to exercise the office of administrator; and that he should 
be removed. 

" The most obvious instarices of the abuse of a fiduciary 
character is, where a trnstee for sale or purchace, attempts to 
I)ny from or sell to hirnself. The permitting such a transac- 
tion to stand, however honest it n ~ a y  be in the particular case, 
tvonld destroy d l  security for the condwt of the trnstee ; for 
if he were permitted to buy or sell in an honest case, he might 
do so in one having that appearance, but which from the in- 
firmity of human testimony,   night be grossly otherwise." 
Adnms Eq. page 60. 

The objection to the proceedings in this case is lintenable. 
It is unnecessary to elaborate this point, since the case of 

Byman v. Jernigan, 65 N. 0. 96, is directly in point, and de- 
cides the question presented, adversely to the views of the 
defendant. 

Jndgtnent reversed, and case remanded, to be proceeded in 
according to law. 

PER CURIAY. Judgment revereed, and cast! remanded. 

W. 6. BURNS v. W. R,. ASHWORTH and another. 

A rnisjoinder of parties, or a misjoinder of causes of action, is ground of 
demurrer, and can bc taken advantage of in  no other way. 

Under our liberal system of pleading, a joinder of unnecesssary parties is 
not fatal, and may be treated as surplusage. And several causes of 
action may be joined i n  the same complaant, provided they arise out 
of thc same transaction. 

(Green. v. Green, 69 N. C. Rep. 294; N. C. Land Cmpany V. Beatty, 
Ibid, 329, cited and approved.) 

CIVIL ACTION tried before Tourgee, J;, at the Spring Term, 
1874, of the Superior Court of RANDOLPH county. 
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BURNS v. ASHWOXTH et al. 

A11 the facts necessary to be stated are found in the opinion 
of the Court. 

His  Honor, on the trial belom, dieniissed the action, from 
which judgment the plaintiff appealsd. 

Scott & CaZdweZl, for appellant. 
Shipp & Bailey, contra. 

BYNUM, J. After both defendants had answered the oom- 
plaint, lipon the merits, and the case had come to trial, the de- 
fendants moved to dismiss, because of the nlisjoinder of parties 
defendant, as the caw states, but for misjoinder of causes of 
action, as was insisted here, by the counsel of the defendants. 
W e  must be governed by the record ; but whether the motion 
was for one or the other cause, the objectioc could be mads by 
dcrnurrer only. When the demnrrable matter does not appear 
upon the face of the complaint, the objection may be taken by 
answer, 0. C. P. sec. 98: Bnt if it is taken neither by demur- 
rer  or answer, the defendants are deemed to have waived every 
objection, except as to the jurisdiction, and that the complaint 
does not state facts sufficient to constitute a cause of action. 
C. C. P., sec. 99. A s  the defendants did not make the objec- 
tion by answer or demurrer, but answered over to the merits of 
the  action, to tolerate the motion was to allow the violation of 
the  best principles of good pleading. I t  was too late to raise 
t h e  objection by demurrer even, and there is no rule of pleading 
or practice which allows the objection here made, at  any stage 
of the action. The  Court therefore, should have refused to 
entertain the motion, 0. 0. P. 95, 99, 2s i t  operates as a sur- 
prise to the plaintiff and gave undue advantage to the defendants 
without the r i ~ k  of incurring the costs of an uns11~cessful 
demurrer. 

If, however, the motion to dismiss is treated as a demurrer, 
taken in apt time, i t  has been held expressly, that by our liberal 
system of pleadings, the joinder of Unnecessary parties, is not 
fatal, and will be treated as surplusnge, the costs of such, parties 

32 
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filling upon the  plrlintiir. A d t  fevt of parties, i-  g ro i~nd  f;,r 
demurrer, b ~ i t  tco mr-ti2y, i u  s ~ ~ r p l u - l g e  cnr~ly. GI-een T. Gmen. 
69 K. C. 294. 

I f  the ol~jection, of rr~iejoiiider of causes of action, had bccrj 
~ a i s e d  bg deinnrrcr, it ~voulc l  be e q ~ ~ a l l y  nntenal)ie, as the cause 
is now preserltcd to us. Several cawed of action in'iy be u~l i ied  
in  the same conlplair~t, wiicn they arise out of the same trnus- 
actioi~. C. 0. I?., sec. i26.  B. C. L m d  Co. v. Bent ty,  60, 
N. C. 329. T h e  enmplaint llcrc sets or;t one ent:re contract, 
betiveeri the plaintiff and the defendarits, and demands rclief' 
and a decree as to both dethildants. If the a!legntions of tile 
pl~intiff 'arc true, i t  would sce!n t h t  lie is entitled to the  relief 
219 RSIIS, and that both parties defendant, arc necemry  to the  
complete determin'ition of the matters i n  controversy. C. C. 
P., sec. 71, 126. 

T h e w  is err1)r. 

PER CUI~IAM. J n d g ~ n o n t  reversed and venire de ~zo?i'o. 

WADE 8. CITY O F  NEWIiERX. 

Within c ~ r t a i n  limits, the p r t i e s  may, 1, consent, waive the time of 
complying with the rules for perfecting an apl)eal, and the Supreme 
Court will respect such ngrremcnts betmen counsel, if they appear 
upon the rccorcl. If such agreement does not so appear, the Supreme 
Conrt vi l l  adhere to and enforce the rules prescribed in the Code of 
Civil Procedure. 

( B ~ y n n  v. I h l ~ b s ,  69 N. C. Rep. 423. cited and distinguished from this.) 

CIVIL ACTION, tried before Clark, J, a1 Spring Term, 1874, 
of CARTERET Superior Conrt. 

T h e  plaintiff, A I Y ~  Wade,  institilted an action i n  t h e  Supe- 
rior Court of Craven County to recover damages for t h e  breach 
of a contract alleged to have been made between the  plaintiff 
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and the defendant, the city of S e ~ v b e r n .  The cause v m  snb- 
aeqnentiy ~enioved to Carieret connty. 

Upon the trial a verdict  as rer~dered in favor of the plain- 
tiff; and the Coart gave jadgrncnt accordingly. Vherenpon 
the defendant appealed. 

Tlie case mas decided i l l  this Court upon a question of prac- 
%ice, w11;ch id fully set ont iri the opi1;ioil cif the Court. 

Smith & Slrorsy, for def'endmt. 
Green, for the plaintifii: 

BYNUX, J. T h e  lan- cannot be weli administered without 
mles,  and the -wry purpose of the Code of Civil Procedure 
is to establish a cystem of rules which are supposed to be tbe 
most condncive to the certain and speedy atlminfstration of 
justice. But it would be destructive of this end if the Court 
should fail to recognize and enforce the regulations as set forth 
in C. C. F. for the right government of civil actions in all 
stages of their progrees. 

The  Code has provided how appeals may be taken and per- 
fected, with as lrluch precision as it has provided for the pre- 
vions stages of the action, by complaint, answer, demurrer, h e .  
These provisions are contained ill @. C. F., sections 299 to 314, 
and are briefly as follows: 

1. The prayer of appeal and notice, which mnst be within 
ten days from the rendition of the jndgment in  Court. 

2. The staterncnt of the case by the appellant, which must 
be made and copy furnished, within five days frorxi the entry 
of appeal. 

3. The exceptions, if any, and retun1 of the case by the re- 
spondent, to the appellant, which must be within three days 
from the statement of the case, and copy f~~rnished.  

4. If exceptions nre filed to the case as stated, by the appel- 
lant, the Jadge shall appoint a time for settling the case within 
the  judicial district which shall not be more than twenty days 
from the time of filing the exceptions. 
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5.  The  Jndge shall, then, within five days, settle the case 
and file a copy with the Clerk. 

6.  Within twenty days from that time, tbe Clerk shall make 
np a d  transmit the judgment roll, to the Clerk of the Sa- 
preme Court. So that after giving the parties every delsy in 
perfecting the appeal which the code allows to the most cap- 
tions, the whole period of time, from the rendition of judgment 
to the  transmission of the judgment roll to the Snprerne Court, 
is sixty-three days. But by 0. C. P., sec. 203, " to render an 
appeal effectual for any purpose, in a civil came or special pro- 
ceeding, a written undertaking must be executed on the part 
of the appellant, v i t h  good and sufiicient sureties, &c." Un- 
questionably this undertaking, or appeal bond, must be filed 
bef3re the tlanslnission of the case to the Snpreme Gourt, as 
elearly appears frvrn sec. 314, a, which requires the undertaking 
to be made a part of the record sent up, on which judgment 
will be there rendered, when judgment is given against the  
appellant. 

But the appeal bond must be given nt a much earlier stags 
of the appeal. The law requires no vain thing, and therefore 
will not require the re~pondent or the Court, to take the time 
and trouble of settling the case, on appeal, leaving i t  with the 
appellaut, to refuse to file the undertaking afterwards, as i t  
may suit his iuterests or caprice. This clearly appears from 
see. 310, which provides that the responde~t  may except to the 
suEciency of the surety on the nr~dertaking, within ten days 
after the  notice of appeal. As this notice of appeal, by sec. 
101, is to be given within ten days from the rendition of the 
judgment, it thus appears that the nndertaking is to be filed 
within ten days after the judgment is appealed from, and that 
the  filing of the nudertaking and contemporaneous notice, con- 
stitute the foundation of the appeal. As without the under- 
takiug, the appeal is nought, so in efTect the Code says you 
must file your bond and give notice of appeal within ten days, 
or the respondent may proceed to secure the fruits of his judg- 
ment. The  appellant is allowed ten days to file his appeal 
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bond, by the indulgence of the law, which mill not take ad- 
vantage of the  poverty of the appellant o r  his inability to find 
sureties on the spot, but will allow him ten days to perfect the 
undertaking, within which time he will be able, if ever, to  pro- 
cure sureties. 

Such seem to be the rnlee which govern the  prosecntion of 
appeals to this Ccort, as established by C. C .  I?.; rules which 
seem reasonable, as they exact no greater degree of vigilance 
than is required for the deliberate, orderly and sure adminis- 
tration of justice in the Courts. 

Within certain limits the parties may, by consent, waive the 
time of consplying with the rules for perfecting an appeal, and 
this Court will respect such agreements between counsel, if 
they appear on the record. But  nnless they do so appear, this 
Conrt rnust respect the provisions of the Code, by adhering to 
and enforcing the rules there prescribed for the government of' 
appeals. 

A s  tile record befdre us shows not only that the  ~~nder tak ing  
mas not filed within the tern days from the rendition of judg- 
ment, as the  Code requires it to be done, bnt not nntil six 
months thereafter, without ally legal excuse for the delay, a p  
peariog to this Conrt, the appeal must be dismissed. As, how- 
ever, the appellant may have such an excuse for the delay as 
will constitnte an exception to the rnle,'l~e has leave, upon lay- 
ing a proper fonndation therefor, before this Cozirt, to move 
for R certiorari, to bring up the case for hearing, as on appeal. 

T h e  case of B r y a n  v. Iiu668, 69 N. O. Rep., 423, has no 
application Ir: this ease, because, there, the question was, not 
as here, when the undertaking on tlie appeal should be filed, 
but the question was, as to the undertaking and proceedings 
which were necessary to suspend the execution, after the appeal 
had been perfected. 

BE IC COI~IAY. Appeal dis~nis~ed,  
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ROBT. HhXLTS a .  J O H S  H. TUCKER. 

A plainti8 inny in the mine complaint join as separate cmsea of action, 
(1.) the harboring acil ~naintainii~g his n-ife: (2.) the conrersioii of 
certain personal property, to n711ich the plaintiff is entitled j w - 6  

?,ir~rifi; (3 . )  inducing the wife, vhile hnrbored sncl maintained, to  
execute to defendant a deed for land, under rihicll he hud received 
the rents ; and (4.) converting to defendant's on n uur, certain mules, 
farming utensils, kc . ,  set oot in  a marriage ~e t t l eaen t  executed by 

plaintiff and his nife. 

CIVIL ACTION tried befoye IJLlldu~.d, J ,  at Fall Term 1874, of 
BERIIE Superior Corirt. 

T h e  defendant demurred to t11e eo:nplaint of the plaintiff; 
for  the misjoinder of se\eral  causes of action. 

H i s  Honor un motion of the plaintilli' overruled the demnrer,. 
and the def'endsn t appealed. 

T h e  facts necessary to an understnndicg of the case are stated 
i n  the opinion of the CSIEF JTSTICE. 

PEARSON, C. J. There i.s no  error in  the ruling of hie  
Honor, by which the denlurrer was overrnled. 

T h e  demnrrer is put on the ground of a misjoir!der of actione, 
In tPii~:: The  cornplai~a; ~ e t s  out in the first i~istance a cause ok 
a c t i o ~  for '' harboring and rnaintait~ir~g the wife of the plain- 
tiff." 

In tile second instance, a came of' activu for concerting cer- 
tain personal property, not embraced by the marriage settle- 
ment to which the plaintiff was entitled @re rtza&i. 

It1 the third instance, a cause of action for inducing the  wife- 
of plaintiff; while harbored and maintained, to execute to the 
defendant, a deed for land, under which he  had received tho 
rents- 
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I n  the  fourth instance, a cause uf action, for converting to 
his own use certain mules, farming ntet~sils, kc . ,  set out in s 
marriage set:len7ent, executed by the p l~i~l t i f f '  ~ n d  his ti ifc. 

In our opinion the caw is ertiljraced by c. C. P. sec. 1%. 
" T h e  piainti8' may unite ill tlre stinle c~rnplairlt,  ~everwi causes 
of action, whctlicr they be P L I C ~ I  as may have heretofore been 
denori~indted l zqd  or ecji~itable, or both wheh they all arise 
01lt of- 

lot. T h e  sttlne ~ r a n ~ a c t i o n ,  or transfictions connected with 
the sfilne subject of izctior~," ckc. T h e  pnt pore 11eir;g to extend 
the right of plaintiffs to join actiorls, not merely by including 
equitable ns well ns legal canscs of : . don ,  but to makc tlic 
pround broad ennvgh to corer all carrscs of action. wllieh a 
plwil~tiff in:?. have against a defendant, arising arrt of thesame 
S I C ~ ~ ' E C $  of actio~! fiu that the court may ;lot be I'orcetl " to taka 
t ~ o  bites at a c f i e ~ r y ~ "  but may dibpose of the mholc oill~ject 
of contrc~ver+y aud its inciderits and corrollaries in  one actiorl. 
SI~onld  the action become so corcplicated and confused as to 
embarrass the Court in its investigation, the remedyf~lrniohed 
is, that the Court may e z  m c ~ o  w o t u  refuse to pass upon matter 
not gerniain to the principal ~nb,ject  of action. 

E e r e  according to the admissions of' rnatters of f ~ c t  made 
hg' the  demurrer, the snbiect matter of contruverby, cannot be 
settled ;vithout deciding, not  merel? whether tile def'endant en-  
ticed the p i in t i f f ' s  wife to k a l e  him, and harbored and rnain- 
tained her in ~iola t ion of his  corljngxl rigllts, h:it w! ether he 
did 11ot also xs a part of' his interference n it11 the il,arital r ight  
of the  piwiutii? induce her to allow h im to carry off and con- 
vert her paripherndia, wardrobe, buok case, cottage furniture, 
&c., and whether he  did r ~ o t  by r a p o n  of her dependent posi- 
tion, induce her  to execnte a deed f o ~  l ~ e r  land, and tllereby 
frustrate the purpose of the marriage settleclcnt or to put such 
a cloud npon his rights under it, as to entitle the plaintiff to 
the  aid uf the Conrt as connected with the germain of having 
his wife enticed to abandon Ilirn, aud harbored, and maintained 
in  her  resistance to his lawf111 authority. 
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There  is no error. This will be certified to the  end that t h e  
Court below n ~ a y  take finch action as may be agreeable to law. 

M. EUGENIA ALTEN and others, Infants, v. W. 1%. SHIELDS, Ad- 
ministrator, and others. 

The Homestead law applies to debts contracted prior to its adoption; 
and by Selc. 3, Art. X. of the Constitution, the right to a Homestead 
is given to the minor children of an insolvent father, regardless of 
their pecuniary circumstances. 

Whether since the Act of 1871-'72, chap, 95, (Battle's Revisal, chap 17, 
sec. 59') a valid sale of m infant's land can be made without a per- 
sonal summons,-- Que~e ? 

When an administrator sells land by an order of Court to  pay the debts 
of his intestate, he must lay off a Homestead for the parties entitled 
thereto. His failure to do so does not effect their right to such 
Homestead. 

{The case of IIill v. Icesler, G3 N. C. Rep. 437, citecl and approved.) 

PETITION for a homestcad by infants, to a Justice of the 
r eace ,  and carried by appeal to Tat ts ,  J, befi~re whom i t  was 
heard at Chambers in HALIFAX comty,  on the 4th  day of AII-  
gnst, 1874. 

The  facts are agreed and are fnll? set ont  in the opinion of 
the  Conrt. H i s  Honor, on the hearing before hitn, granted the  
prayer of the peti:ioners, whereupon the dcf-bndants appealed. 

Zoore  & Gatling and Bill, for appellants. 
Conisgland; contr :. 

RODJIAN, J. T h c  plaintiff's are the minor children of James  
V. Allen, who died intestate and insolvent, seized of certain 
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lands, i n  November, 18'11. They cIaim a homestead in their 
father's lands in the county of Halifax. Their  claim is dis- 
puted by the  defendant Shields, who is the  administrator of 
the  deceased, and by the two otlier defendants, Gregory and 
Manly, who are the creditors of the  deceased, and who also 
severally purchased portions of his land as hereinafter stated. 

T h e  g r o m d s  of their defence are  these : 
1. Tha t  the  debts of the  deceased to said Gregory and Manly, 

respectively, were contracted before the adoption of the pre- 
sent Constitution i n  1868. Tha t  Daniel cEs Gregory recovered 
a judgment against the deceased, which was docketed in Hali- 
fax in 1870. 

2. Tha t  tho plaintiffs inherited from their mother, who died 
before their father, and owned at his decease liirlds worth 
about $3,000. 

3. Tha t  in 1873 the adrniriistrator brought a special pro- 
ceeding for the sale of the lands uf his ictestate, for the  pirpose 
of paying his debts;  to which the present plaintin's were duly 
made parties defendant, by service on their guardian, one 
Martha Clark, who failed to appear, whereupon the Conrt ap- 
pointed a guardian ad Zitem, who appeared and admitted the 
allegations uf the complaint. It does not appear that  there 
was ever any per8onal service on the infants. Nevertheless, 
the  Conrt  ordered the  sale of the lands, and they mere accord- 
ingly sold iu January,  1874, when Gregory purchased orie 
tract, a i ~ d  Nenly  another, but  no deeds have yet been tnade to 
them, and i t  does not appear that the sales have been confirm- 
ed. T h e  Justice before whom the petition fbr the  homestead 
wns originally heard, decided in favor of it, as did the J r ~ d g e  of 
the  Superior Court, when i t  was bronght before him upon ap- 
peal. 

1. The f h t  objection is conclusively answered by the  case 
of Ifill s. Xesler, 63 N. C., 437, to which i t  is only necessary 
to refer. 

2. Ar t .  X, see. 3, of the  Constitution, says: " T l ~ e  home- 
stead after the death of the owner thereof, shall be esempt from 
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tlie p . t j ~ n ~ n t  of' anv debt, during the minority of his ~ h i l d r e n ,  
ur a n j  one of them." 

T i ~ e l e  ia noprwiso that it c l~al l  not be exempt if the children 
otlierwise o w n  homebteads, as there is in tlie case of a widow, 
b~ sectio:~ 3. T h e  Constitl~tion taken literally gives the right 
to a linmestencl to ail the minor children of an insolvent father, 
without incjrii~yinto tlleir ~ir~um-jt i inccs,  and  t1:er.e is no reasou 
w l l j  r e  s'iiunld clartail it.  TTe ccocsider it of no importance 
wl~etlier. ( ~ r  r1(1t tllere was a liabitable or comfortable dwelling 
on the lands of which thepliziritiff~ were seizcd 11y descent from 
I r  1 t 1 r  Tlie lion~esteatl mnst inclnde the dwelling of 
tile o\viier tl~ereclf, if thers be one, bnt a homestead may be 
had of ~ l n i . ~ ~ p r o v ~ d  l ~ n d .  Otherwise the poorcst and  most 
J I ~ J  cla-3 ; i' all, Y I Z :  thoce v:hu h ~ v e  smal! bit. of hncl 1~11ic.h 
have n o  I,uiidings of aiiy sort on tl:ein, 1~oui:l be csclnded 
f'roln the Im~ef i t  ot the :tat. 

IIutnestead ia analagc~r~s to dower. A dovieiess is entitled 
to the  1nansi1,n as a par t  of 1 1 ~ r  cloner. B u t  if the lir~sbar~cl 
dwt l t  in a 1io11se in which he had only a t e r : ~  for j ec? r~ ,  or a 
lik estate, she is n e r e r t l ~ e l e a ~  entitled to dower ont of a11 the 
lands Ile was seized of, wl~ether  they were improved or  not. 

9. T h e  third objection turns upon the point that t he  plain- 
tiffs h a r e  lost their right. thro11g11 the frwlidnlent or negligent 
fkilure of their regnlar guardian, o r  of their guardian ad Zitem, 
to claim i t  in spt time. I f  we ucrt: compelled so to hold, i t  
would illnstrattl the  value of' the safe-guards which v e r e  
rlirown around infbnts,  by section 59 ol C. C. P. This  section 
seemed to some of the profixsini~, to pnt on them a needless 
liibor, and to interpose a needless delay i n  su1)jecting the es- 
tates of infanta to  sale. Probably uncler this idea, the Legis- 
lature repealed the scctiun by the Ac t  of 1871-'72, chap. 95, 
(IZattle'a Rerisal, chapter 17,  sectiun 59.) W e  think there is rio 
~ r ~ e a l b e r  of the bar, w11o dues not btlow from his own obserra- 
tion in the course of his prattice, h o w  dangerous it is to leave 
the  rights of infant defendants to be protected by a guardian 
appointed ad litern, npon the  suggestion of the adverse party, 
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and without any pe r~ona l  service of tIie sutnrnuns on the in- 
f a t ~ t .  Too often such an appoiniment is, to nte the  langnage 
of' an old lawyer quoted by Blackstone, " Gmmittere aynurn 
Zu220." 

W e  should be reluctant to hold that  the Act of 1871-'72 
r e  introdnced slid legalized a practice which to some extent 
prevailed in scilne of the c11d C'crr~rrty Conrts, by which per- 
sonal service on an inf'dnt of a21a:tve~ Rge was dispensed with, 
and on the  filing of' 2% petition to sell liis land for partitio:!, or  
fbr any other purpose, the Clerk of the  Court was appoiuted a 
gnardian ad litem to bind the infant 11,~ ]:is answcr. Such an 
appointment was ot ccurse merely fcirmal ; t l ~ e  Clerk put in 
any answer that  was prcparcd fur him ; it  as 111crdy a part 
of ;t judicial ceremony, by wllich the i n h i t  was deprived ot" 
his estate. I am informed that Judge  E u r ~ i ~  once, :if'ter he  
had ceased to be chief Justice of this Court, ond !lad become a 
Justice of the Co11ntj Court of Alatnance, indignautly pro- 
tested against this practice wllerl he  fonnd i t  existing in that 
Court, ns inischievious and illegal. Bersorliil service was in- 
dispensable by the common law : it  m s  a check upon fraud 
which citnnot be safely removed; and i t  m a r  be donbted 
whether a valid sale of an infant'b land can be luadc wi thol~t  i t ,  
oven since the Act  of 1871-'72. 

I t  is unnecessary llowever to  decide thia point, fbr we think 
that  notwithstanding the neglect of the  gnardian to set up  the  
r ights of the  infants to a homestead in defence to the action by 
tile adrnjnistrator to sell the lands, that  thcir. rights i11 that re- 
spect 1;ave not been lost. 

It is true that  the  law makes no protision that an adminis- 
t ra tor  before selling lands to pay the debts of the intestate, 
 hall have the homestead of tlie infant heirs laid of?', as it does 
ill the  case of a sheriff' who levies apon land under an execu- 
tion. (Dattle's Revisal, chap. 5 5 ,  sec. 1.) 

It would swan f r o ~ u  the enalogy of the case of an adtninistra- 
tor  to that of n sheriii; that he  should do so. Eu t  if he  neg- 
lects the  duty, his sale like that of a sherifr'nnder an execution, 
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must be only of snoh estate of the debtor as may lawfully be 
sold. The purchaser innst inquire into all adverse equities 
affecting the estate, and in like manner into the rights of the 
children or widow to a hon~estead. 

There was n o  error in the judgment below. 
Judgment aflirmed, and case remanded to be proceeded 

in, $c. 

STATE on the relation of JACOB P. GOODMAN and others v. *I. L. 
6. GOODMAN, Ex'r. a d  others. 

Where after the death of an administrator and before the appointment 
of an administrator cle bonis non, the next of kin brought an actionupon 
the administration Load: I-leeld, that the estate mas in abegance, and 
neither the next of kin nor any one else except an administrator d7e 
boiziv noi~, had a right of action against the bond of the original ad- 
.;ministrator. 

In such case, after action brought, the Superior Court has no power to 
anlend the pleadings by striking out the names of the relators and in- 
serting that of an aclministrator do Bonk non snbsequentlg appointed. 

(State r. Gritton, 11 Ired. 110; Duvis v. Evans, 5 Ired. 255; State v. 
Joknston, 8 Ired. 881, cited and approved.) 

CIVIL ACTION, upon the bond of an adrl~inistrato~ by next of 
kin, tried before Schenck, J., at the Fall Term, 1874, v f  CAEAR- 
RUB Superior Court. 

A t  the commencement of the suit, there was no administra- 
t v r  de bonis ??on on the estate of first intestate, and none was 
appointed nr~til  the trial tertn of the Court, when the plaintiff' 
was appointed by the Probate Judge. 

At the return term of the writ, the plizintiff's' counsel 
moved to strike out the relators from the complaint and insert 
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the name of the administrator de hmis  non, when he should be 
appointed. This motion mas continued until the trial term, 
when it was renewed afier the plaintiff was appointed. 

This motion the Conrt allowed and the defendants appealed. 

Bailey and Jlontgomery, for appellants. 
Craige & Craige, contra. 

BYNUN, J. This is an action on the adniinistration bond of 
Elizabeth Goodman, who was the widow and administratrix of 
Levi Goodman, and had died, leavirlg the estate of the intes 
tate, not fully admiriistered. This action was begun by the 
next of kin of Levi Goodnlan, npon the bond of Elizabeth, 
deceased, to recover their distributive share of the estate of 
Levi Goodman. 

The  action was commenced in May, 1874, and at  that time, 
there was no administrator de bonis non, upon the estate of 
Levi Goodman. A t  the retarn term, the defendants filed a 
demnrrer to the complaint, for want of parties plaintie, and at  
the same term, the plaintiffs moved for leave to amend by 
making the sdministrlttor de bonis non, a party plaintiff, when 
one should be appointed. This rnotioc was continued to the 
Fall Term, 1874, at  which term, the Court of Probate ap- 
pointed Michal Goodman administrator de boltis non, and by 
the order of the Court, he was made a party plaintiff and the 
pleadings v e r e  allowed to be amended so as to conform thereto ; 
from which order the defendants appealed. I n  the case of the 
Stale v. Johnaton, 8 Ired. 381, it was held that where an ad. 
ministrator dies without having fully administered the estate of 
his intestate, an action will not lie by one of the next of kin 
for his share of the estate, againet his administrator, but must 
be brought bg the administrator de bonis non, of the original 
intestate. So  in the State v. Britten, 11 Ired. 110, a case pre- 
cisely like the present, where the next of kin brought their 
action upon the bond of the deceased administrator, it was held 
that the action would not lie, but must be brought by the ad- 
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r:~i~ristrntor de $on& ./ion. Tlris seeins to be cotlceedcd by tile 
plaintiffs, and to enre the defect of parties t l i e ~  were a l l o ~ e d  
to anlend as bef':)re stated. I f ad  the Ovurt the power to allow 
the a~nendl~nent  l 

Trl 
J. lie ~ O T T W  of an execntor is dei ivcd froin tlie will, .ir-hile 

t119t ot an adrr~inibtr~ttor is d e ~ i ~ ~ e d  f i o ~ r ~  l ~ i s  letters of adniinis- 
tration. A n  e ~ e c ~ i t o r  cai1 bring an action betore pro bat^, hnt  
an a~11:iinistratar can do no act and b r i i ~ g  no actioi~, until his 
a p p ~ i r ~ t r n e ~ l t .  PJntil the appointment: of an :d~ninistrator cle 
boriip ??oh, of the vriginal illtestate, Levi G w d m a n ,  the estate 
was in abeyance, and neither the next of kin or any one else, 
had a riglit of ac!ion against the defendants. 1. Wi/z'!lianzs on 
.Px'rs. 353. It is clear that f;)r particnlar purposes, letter8 of 
administration, have relation bsck to the  dmth  of tlie intee- 
tate;  as for exainple: the a l~ninis t ra tur  inay have an action of 
trespnss or trover tur g o d s  of the illtestate taken by one, be- 
fort: letters granted ; but certainly. lle could hring no action 
befi)re h e  acquired title, and I~efore he  had ar! existence, even, 
~ 1 s  an ad~l~inis t ra tor ,  fi,r it  is a nnioersal rnle of pleading, t h a t  
a party must have a right before\lie begills his action. A n  ac-  
tion on a title by relstiun, is one tiling. arid an action hegnn 
without any title, at  :114 is another. The  powers of amend- 
ment vested in onr Courts by the Code, are qnite extensive, 
but  t!~e decided cases liere or elsewhere, do not go the length 
elaimcd by tlic plain ti& i n  the Chancery case of. l l u n ~ p h r e y  
v. &"u~nphrq ,  3 P. W m .  351, after bill filpd hg the n e s t  of 
kin-LORD T A L C ~ T  allowed the bill to be amended, by making 
the  aclrninistrator, a party plaintiff+, al~lrough he  had been ap- 
pointed, pending the  snit, but i t  was placed upon the gronnd, 
that  tlie bill mas for an  account, a n d  the next of kin were en- 
titled to an accunnt, althongh the administrator was rt nec-- 
ear? party for complete relief Tha t  case is nnlike this, 
that here, the next of kin are improper parties, and are ei 
tled to no ncconnt, or other relief in this action npun j 

administrdtivn bond. The  sole right of action is in the ndm 
i~ t ra to r ,  {le bonis Ron. I n  the subseynent case of Brown 



JANUARY TERM, 1875. 511 

IPig.Jer~, 1 Atlr. 291, l~efore Lord Zlwclzoicke, bef'o~e theuanse 
was heard, the defendant, a d n ~ i r ~ i ~ t r a t r i x ,  died and her husband 
toolr out letters tle bom'dnon, upon  mliicl~ t l ~ e  plaintiff' amend- 
ed his bill a p i n s t  the hiisband, to which ainenclmelrt, the de- 
fendant dernni~reil. There  the plaintiff cited the  case 3 P. 
'IVtlz. wllcye the hill charged by way of anicudrnent, matters 
w I ~ i c i ~  arose d t e r  tiling of the bill. Cut the  Loi.rl Clzame71or 
~ a i t l  : " I am of vpiniun the demurrer ought to be alloweL3, for 
I take i t  to be the constttnt y u l e .  fhat m a t f ~ r s  s u b s c p ~ e . i z t  to the 
origiwZ bill, wvst  c o t n ~  by  wc(p (iji szqqdemextaZ bill a n d  
review." And  ~ 1 7 ~ 1 1  ~ e e t n ~  to be now, the settled law, iu Eng- 
land. I n  this State the point is substantially settled in tho 
same wax, in the case of Bawls v. E u m s ,  5 Ired. 525. Tha t  
was an action of ejectment, one co~ in t  of which was on a 
sheriff's deed esecnted after aciiorl begun, un a sale made be 
fore the snit was commenced. It was there held, tliat '' what- 
ever relation to the time of sale, n conveyance from the shcrifY, 
may have fur some purposes, i t  cannot be carried to the ex- 
treme of' proving the title in an action that was brought befbre 
the  dcecl was niade." This caw wonld seem to dispoee of the 
question. T h e  snit was begun by the  next of kin who had no 
riglit of' actiun, and the atteuipt is to make that good, by 
adding as a party, a pewon, who I~imseIf, Iiad no existence ancl 
n o  right of' actiun, when the enit was commenced. 

Suppose the amendment is allowed, would tlle administrator 
be bound by depositions previonsly taken i l l  the  canse, or by 
an acconnt taken, or  for costs improperly incurred 7 O r  could 
the  defendants hold the administrator to any admissions or 
agreements of the plaintifr:, made in the progrws of the cause 1 
I t  is perfectly clear, that the rights and daties of the adminis- 
trator de 6onis ?ton, are distinct from and independent of those 
of the  next of kin, and mag be totally adverse. H i s  duty is to 
hold all a t  arms length, to reduce the estate into possession 
an9 to administer i t  in due course of law. T h e  plaintiffs, be- 
ing  the  next of kin, could make no demand on the  defendants, 
for they owed no duty to them ; nor could the  defendants 
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make any settlement of the estate before thc action, for there 
was no legal representative of the estate to receive payment 
or to discharge them. They were therefore, sued when they 
were in no default to the plaintiffs, and when no person existed 
who conld legally make a demand or give a discharge. The 
power of amendment cannot go to that extent. 

There is crror. The order is reversed, the dcmlirrer allowed, 
and the action is dismissed. 

PER CUEISM. Action dismissed. 

ROBERT FAUCETT v. ELIAS BRYAN. 

If A buys the property of 13, but in his own name, A has the legal title, 
holding i t  in trust for B ; and under our former system Equity would 
compel a conveyance from A, upon B's doing what was required of him. 

When a defendant, upon the request of the plaintiff, bougllt in  his own 
name, the property of the plaintiff at a sale by the United States Mar- 
shal, under an agreement that the plaintiff should have the property 
upon a subsequent settlement: Held, that the defendant was no agent 
of the plaintiff, but held the property in his own name until it was 
divested by the plaintiff's performing his part of the agreement. 

CIVIL ACTION, in the nature of Trover, for the conversion of 
a stil!, &c., tried before Kerr, J.! at the Fall Term, 1874, of 
CHATHAM Superior Court. 

I n  his c~mplaint,  the plaintiff alleged that he was the owner 
of a certain still, and that the defendant converted the same to 
his own use. The defendants answer denies the allegations of 
the complaint, without exception. 

On the trial the following facts were established : 
In  June, 1870, one Elack purchased of defeuclant his inter- 

est in the still, at  the time being on a lot in Hagwood, over 
which the plaintiff exerciged ownership. At this sale, the de- 
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fsndant informed Black, that he would not deliror the still, 
nor have anything to do with his getting it, as the plaintiff laid 
aouie claim to it, and he, the defendant, would have no fuss or 
difficnlty with him, the plaintiff, about it. A short time after 
this, Black, went with Everett Bryan, a sou of the defendant, 
and a colored man named Dave Cotton, and removed the still 
from the lot upon which it had been standing. Of this defen- 
dant had no knowledge, nor did he know of the removal of the 
still, until it was brought to his &ore, where Everett proposed 
to lease it, bnt defendant forbade it, when Black set it  down in 
the street, a few feet from the store house of defendant, and 
there left it. Afterwards Everett Bryan took the still and put 
i t  over a fence into a lot, of which i t  was said defendant had 
control, although he did uot own it. Everett Bryan was of 
full age, and not under the control of the defendant, his father. 
IIis brother, Mack Bryan, was working his father's plantation 
that year, and had control of the stock, &c. 

The still was afterwards set up on the plantation of defen- 
dant, which was under the control of the son, and some of the 
fruit growing thereon was distilled. Of this, defendant was 
ignorant, and as soon as he heard of it, he directed the still to 
be removed. Black was a blacksmitli and worked for defen 
dant and others. H e  afterwards removed the still to Moore 
county. 

The plaintiff, in his own behalf, testified, that he owned and 
used the still in 1666-'67; that he became indebted to theU. 
S. Revenue Department for taxes, and that the still and fix- 
tures, the land upon which i t  was and some other property was 
sold to pay those taxes. That he had distilled for many of his 
neiqhbors, among others, the defendant, who had failed to pay 
him for the taxes he had to pay on their liquor, which had 
caused his delinquency. The day on which the still was sold 
by the U. 5. Marshal, the defendant came to him, the plainti%, 
and asked him if he had spoken to any one to befriend him a t  
the sale. The plaintiff informed him, he had not, and told 
defendant, that he thought i t  waa hard that his property should 

53 
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be sold for the taxes he was compelled to pay for his neighbors, 
when they would not pay him. That defendant said, that he 
owed him, the plaintiff, something for distilling, and that he 
would.then pay it. Plaintiff then proposed to defendant to 
buy the property, and that he would make it a11 right on their 
settlemellt. This was agreed to, and at the sale the defenci'ant 
bought in his own name, the still, land, &c., for $63. 

I n  March, 1867, the plaintiff went to defendant's house to 
settle: that they attempted to settle, but owing to some dis- 
agreement and the anger of the defendant, the attempt $ailed. 
That  upon s settlement, the defendant would probably dh.e 
him about five dollars. The property bid 0% by defendant, 
remained in the possession of the plaintiff' until the still was 
removed. Some of it was consumed by plaintiff. 

The Court instructed the jury, amongst other things, that i f  
the defendant bid off the property of the plaintiff st the sale, 
at his request, and under the circumstances deposed to by the 
plaintiff, then he became his agent, and his acts at the salt, 
enured to the benefit of the plairrtiff. That the sale to Black 
wacl illegal, and rendered defendant equally liable with Black 
in the conversion of the property. That his refusal to deliver 
the still aud his subsequent action did not relieve him, the de- 
fendant, from responsibility. 

The jury returned a verdict for the plaintiff. Motion for a 
new trial; motion overrnled. Jndgment and appeal by de- 
fandan t. 

Bowze, Tourgee and Gregory, for appellant. 
Battle & Son, contra. 

READE, 3. Under the old system, if A bought property for 
B, but in hie own name, A had the legal title ; bnt he held it in  
trust for B, and equity would compel a conveyance, upon B'e 
doing whatever equity required of him. The principles are 
the eame under the new system ; but the remedies are all em- 
braced in one action. So that; if i t  be true as alleged by the 
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plaintiff, that the defendant bought the property for the plain- 
tiff, but in his own name, it would not vest the title in the 
plaintiff, but in the defendant, subject to be divested upon t b ~  
plaintiffs doing whatever equity might require him to do. If 
that were not so, see what might be the hardship upon the de- 
fendant. The plaintiff's property is about to be sold by tbe 
sherif? for debt. The defendant says to plaintiff, " I owe yon 
$100, a11d I wonld be very glad to befriend you." "Very 
well," says the plaintiff, ,'< buy the property, and we will make 
i t  all right on a settlement." The defendant bugs the property 
and pays $500 ftjr it, in his own name. Now, under the old 
system, the defendant would have the legal title, and the plain- 
tiff wonld have an equity to call f u r  the legal title upon his 
paying to the defendant $400. Can it be that it is reversed 
under the new system, and that the title instantly vests in the 
plaintiff, and the defendant is driven to his action for reim 
bursement of his $400 ? There is no such change ; but the 
rule is the same as heretofore. 

We do not agree with his Honor that the transaction test?- 
fied to by the plaintiff constituted the defendant the agent of 
the plaintiff to bny the property for him, and that the title 
vested immediately in him. On the contrary, we are of the 
opinion that the proper construction is that the defendant wm 
to bny it for hirneelf, and in his own name, but to be subse- 
quently traneferred to the plaintiff upon an adjustment of their 
accounts. 

Onr conclnsion is that the plaintiff is not eutitled to recover 
the property until be accounts with the defendant. If there 
is nothing due the defendant, then the plaintiff is entitled to 
recover the property. If there is anythiug due the defendant 
then the plaintiff will be entitled to recover the property upon 
his paying what is due. The eqnitable as well as the legal 
rights of the .parties being administered in this action. 

When the terms of a contract are ucsrtained, ite construc- 
tion is for the Court. When not ascertained, it has to be left 
to the jury with instrnctions. It is not necessary for us to 
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decide whether the terms were so ascertained as that hie Honor 
could construe it, or whether he ought to have left i t  to the 
jury; because if we take the contract to be in the very words 
of the plaintiff, we think his Honor misconstrued it, and we 
should have to give a new trial; and if ho ought to have left i t  
to the jury, but did not, the result must be tho same. 

PER CURIAM. Venire de novo. 

WX. PATTERSON and others v. R. 51. MILLER, Administrator, Qc. 

A special proceeding, under sec. 73, chap. 45, Battle's Revisal, diirers 
from a creditor's bill, in  that in the latter all the creditors may make 
themselves parties, while in the former they are required to  do so. 

A Judge of Probate has no power to  make to himself an allowance "for 
his services in stating an account;" nor has he the power to make an 
allowance to the attornies of the creditors for services in  their behalf. 

The cost in such proceedings must abide by the provisions of chap.jl05, 
Battle's Revisal. 

SPECIAL PROCEEDINGS by creditors against an administrator, 
commenced before the Probate Judge of MECKLENBURG county 
and heard upon appeal by his Houor Judge Schenck, at Cham- 
bers, on the 11th day of January, 1875. 

The material facts are stated in the opinion of the  Conrt. 
From the decree made by his Honor on the hearing, the plain- 
tiffs appealed. 

WiZsoq & Son, for appellants. 
Barringer and Dowd, contra. 

PEARSON, C. J. This i6 a special proceeding by a creditor 
against the administrator of a debtor, nnder the act 1871-72. 
See Battle's Revisal, chapter 45, section 73. 
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This statute institutes a proceeding differing from any that 
had ever before been used either in courts of law or in courts 
of equity for the purpose of compelling the settlement of the 
estates of deceased persons, and is a necessary sequence to the 
change of the law, by which creditors are to be paidpro raata. 

This special proceeding differs widely from a creditors bill ; 
the one is a suit in equity, brought before the chancellor, by a 
creditor, and all other creditors, who choose to come in and 
make themselves parties and become liable for a p r o  rala; part 
of the costs. The other is a proceeding before the Judge of 
Probate instituted by a creditor, by which the other creditors 
are required to come jn and prove their debts ; so it bears a 
ncarer analogy to the proceeding before a commissioner in 
bankruptcy who calls on the creditors to prove their debts, and 
makes dividends from time to time ; but it is in fact a proceed- 
ing sui  generis, and depends entirely upon the statutory regula, 
tions. I t  follows that all of the cases cited on the argument in 
regard to equity practice in respect to costs, have no applica- 
tion andwe ar e left to a construction of the statutes. 

The question intended to be presented by the appeal is whether 
the allowances made by the Probate Judge should be paid by 
the creditors, or should be n charge upon the fmd,  but before 
reaching this question we are met by the more important ques- 
tion, has the Judge of Probate power to make an allowance to 
himself "for his services in stating the account and making the 
report," and an allowance to the attornies of the creditors " for 
their services in this behalf "1  

The Judge of Probate may be at liberty to pass as a voucher, 
the atnount paid by the administrator to his counsel, in man- 
aging the estate, about this we are not called on to express an 
opinion. But we can find no law by which he is authorized 
to make an allowancc to himself for services in the discharge 
of the duties of his ofhe,  this, of itself, suggests the difference 
between " a creditors bill," where the chancellor makes such 
allowance, and " a specisl proceeding" where if any allowance 
can be made it mnst be by introducing the anomaly of a man 
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estimating the value of his own services, and we can find no 
law by which a Judge of Probate can make an allowance to 
the attorney of the creditors for their services in aiding them 
and in aiding hiin iu stating the account, so we conclude, that 
is a matter to be agreed on by the creditor who institutes the 
proceeding and his attorney, and in the absence of any pro- 
vision by statute, it is Ieft to the conscience of the other credi- 
t o r ~ ,  how far a sense of justice will permit them to take benefit 
from another man's outlay, without making a pro rata con- 
tribution. 

The Code of Civil Procedure, title XII, "Of the costs in 
civil actions," made very liberal allowance for costs, so much 
so, indeed, that i t  was objected to, and was repealed by act 
1870-'71, and we are now left to abide by the provisions of 
that Act set out in Battle's Revisal, chapter 105, "Salaries and 
Fees." I n  the 29th section of that chapter i t  is provided 
" Fees of Attornies, 1. I n  all cases in the Superior Court. 2. 
I n  all cases in the Supren~e Court. 3. In  other cases in the 
Superior Court including petitions, and in all cases ofpetition 
in specia2 procdedings in the S q e r i o r  a n d  Pro6ate @ozcrts,fow 
dollars." 

These are the fees allowed by law. When the questions are 
grave and the labor is great, the attorney and client are left to 
their special contract. 

There i b  error. Judgment below reversed. 
This will be certified. 

PER CURIAM. Judgment reversed. 
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.- 
DAVIS v. OLEEN et al. - 

KELLY W. DAVIS v. 8. GLENN and another. 

A note dated August 15th, 1864, payable six months after date, i n  curd 
rent funds, when called for, became due at  the eod of six months 
from date, and was subject to the Legislative scale. 

(Hmard v. Beatty, 64 N. C.  Rop. 559 ; Mr,ICeesson v. zones, 66 N. C. Rep. 
238; Ormond v. Meye, 11 Ired. 664 cited and approved.) 

OIVIL ACTION for the recovery of a note of hand, tried by hie 
Honor Jwdge Kerr,  at Fall Term, 1874, of GUILPORD 8cperiar 
Gourt. 

The case had been submitted to referees, who found for the 
plaintiff. This finding was aErmed by the Judge of the Su- 
perior Court, when the defendant appealed. 

The fa2ts are snfficiently set out in the opinion of Justice 
RODMAN. 

Mendenhall & Sta~les ,  Sh@p & Bailey, for appellant. 
W. P. CaZdwell and Collins, contra. 

RODMAN, J. This was an action to recover on a noto in the 
following form : 

"Six months after date we promise to gay M. W. Davie four 
hundred and twenty dollars in current fnrrds when called for. 

(Sigued,) 5. 33. GLENN, [Seal.] 
JAMbS DAVIS, r8eal.I 

August 15th, 1864. 

There was no proof as to what was the consideration of the 
note. No demand for payment was made mt i l  after the close 
of the war, and there was no tender of payment. 

The question is whether the note is s~ibject to the scale. 
The dificnlty in applying the law to the contract arisesfrom 

the nricertainty as to what time the phrase " cnrrent fi~nds', 
was meant to apply to, whether to time of the making of the 
note, or of its matnrity, or of the demand of payment after its 
matnrity. 
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Of the numerous cases on Confederate contracts in our re- 
cent reports, not one exactly resembles this. I n  Boward v. 
Beatty, 64 N. 0. 559, the note sued on was dated 3d of April, 
1865, payable at twelve months in current money. I t  was 
made and became payable during the war, and there was no 
ground to take it  out of the scale. 

I n  JfcXeseon v Jones, 66 N. C. 259, the note was dated 14th 
November, 1863, and was payable two gears after date in the 
current funds of the cowltry when due, which phrase clearly 
made it  payable, under the circumstances, in United States 
currency. 

I t  must be confessed that the construction of the present in 
atrnment is very uncertain. W e  are of opinion, however, that 
the note became due at the end of six months from its date; 
after that period, i t  became like a note originally made payable 
on demand; it bore interest ; the debtors were at liberty to 
tender payment of it ; it could be sued on without a demand. 
We do not think it  resembled the note in Ormond v. Haye,  
11 Ired. 3 64, which was to be paid when presented. A note 
payable on demand has from an early period received with us, 
a different construction from a bill payable at sight, or on other 
like condition. I t  follows from this that the words " current 
funds " mean Confederate money and that the note under our 
legislation, must be scaled at its date. The only objection to 
this construction is that it gives but little weight to the words, 
'' when called for." Probably they viere understood to mean 
no more than to remove from the debtor the obligation of scek- 
ing the creditor to make payment, the creditor taking the d u t j  
of calling for the money on himself. It has been held in Vir- 
ginia that a note which becomes payable on a day which hep- 
pens to be after the war "in current funds," was subject to 
their scale. Sexton v. Windell, Grat., 534. 

W e  consider i t  unnecessar.y to consider the motion made on 
aftidavits to vacate the judgment. 

PER CURIAU. Judgment reversed and venire de novo. 
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STATE v. FREEMAN and STEWART. 

STATE v. JAMES FREEMAN and ALEXANDER STEWART. 

On the trial of an indictment for stealing a National Bank note, and a 
United States Treasury note, evidence that the witness believed that it 
was a National Bank note, will support a verdict of guilty. 

(State v. Collins, at  this term, cited and distinguished from this.) 

INDICTMENT for larceny, stealing bank and U. S. Treasnry 
notes, tried before Buxto~z, J., at the Fall Term, 1874, of 
ANSON Superior Court. 

The defendants, together with one Glascoe Williams, were 
charged in the indictment : 

* * * " One Treasury note, issued by the Treasury De- 
partment of the government of the United States, for the pay- 
ment of five dollars, of the value of five dollars ; one National 
Bank note, for the payment of five dollars, of the value of five 
dollars ; issued by a National Bank, doing business within the 
United States, the precise location and name of which, are to 
the jurors aforesaid unknown ; one National currency bill of 
the denomination and value of five dollars," and so on varying 
the charge. 

On the trial, the prosecutor swore, that he was at a neigh- 
bors, near the road, when the prjsoner, Stewart came up, 
having in his hand a little brass lock ; after inquiring the way 
to a place unheard of by the witness, he, the prisoner proposed 
to bet that the witness conld not open the lock. Witness de- 
clined to bet. While the two were talking about the lock, the 
other defendants, Freeman and Glascoe Williams came up. 
They appeared to be strangers to Stewart, although the witness 
had eeen them following, when the first came to where he was. 
Williams soon after he came np, took the lock in his hand, and 
remarked, that no one could open i t ;  and returned the lock to 
Stewart, who said, " I will bet any amount that I can open 
it." Williams took out a bill to bet, when Stewart remarked, 
that he had no mouey ; upon which Williarns said, that made 
no difference, as his was counterfeit, and asked the witness if 
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h e  kiad any money about him, so that he  could compare i t  with 
his. Witness took ont a five dollar bill for the purpose of 
making n comparison ; he could not say positively, but thought 
i t  was n National B a n k  note. Witness was not certain 
whether it m s  a Treasory note or a National Bank note; be 
knew the difference. If i t  was a bank bill, he could not say 
on what bank it  was. I t  was of the same aharac te~  as the bill 
now exhibited to hirn. (Counsel showing a National Bank bill.) 

Upon taking tho bill out of hio pocket, Williams, the defen- 
dant, not now on trial, grabbed i t  out of the hand of the pros- 
ecutor and jumped back four or five steps. Witness demanded 
the bill. Williams smiled and made off, the  two others follow- 
i n g  in a fast lvalk. Witness went to the house to get a gun, 
but found it nnloaded. The parties escaped. 

There was other evidence tending to prove a conspiracy and 
that the  parties indicted, knew each other. 

The  jnry returned a verdict of guilty ; whereupon the de- 
fendants moved to arrest the judgment, on the ground that the 
indictment failed to charge that the bill taken wae issued by 
gome particdar bank. Motion overruled. Judgment and 
appeal by defendants. 

N o  counsel in this Conrt, for the defendants. 
At tamey  Qeneral Bargrove, for the  State. 

READE, J. I n  the case of State v. Collins, at  this term the 
witness conld not sag nhethcr i t  was n bank bill or Treasury 
note that was stolen ; and, therefore, the defendant could not 
be  c~nvicted. But in  this case the witness said : "I cannot 
eay positively, but I think i t  was a National Bank note." 
From this the jury rnight firid that i t  was a bank note; and 
the conviction was right. 

There were other exceptions by the defendants, and aloo la 

motion in arreat of judgment;  but there is no fbrce in them. 
There is no error. This will be certified. 

PER CURIAM. Judgment  aErmed. 
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WIMBISE & Co. v. MILLER el al. 

WIMBISH & CO. v .  C. C. MILLER and others. 

When the consideration for a promise to  pay, is property purchased by 
the debtor during the war, the vendor is entitled to  recover the value 
of such property a t  the date of the sale, in gold, or its equivalent in  
the legal tender of the United States. 

Payments in  Confederate money, are to be deducted at  their nominal 
value from the sum owing; the vrtlue of the residue being ascertained 
upon the above principle. 

The fact that a mortgage was given to secure the payment of the residue 
makes no diflEerence in  ascertaining the amount of the debt. 

(&be8on v. Brown, 63 N. C, Rep. 554, cited and approved.) 

This was a CONTRQVERSY, submitted without action, to Cbn- 
non, J., and by him heard at Uhambers in JACKSON connty 
upon the following facts : 

The parties to this action agree to the following statement of 
facts, and submit them to the Court for its judgment thereon. 
On the 16th day of February, 1865, the defendant, C. C. 
Miller, purchaoed frotn one Woodford Zachary ten thousand 
two hundred and sixty nine acres of land situated in Jackson 
county, at the price of thirty thousand, eight hundred and 
seven dollars, Confederate money, and paid down, i n  Confed- 
erate money, eleven thousand two hundred and thirty-three 
dollars. Thereupon Zachary executed and delivered to the 
said Miller a deed of conveynn2e for the lande, and Miller exe- 
cuted and delivered to him a mortgage on same lands, to aecure 
the balance of the purchase money. 

Subsequently Zachary transferred and assigned the mortgage 
to other parties, and they transferred and assigned the same to 
the plaintiff. The mortgage was duly registered in Jackson 
county and the a s s i ~ m e n t s  thereof are properly and regularly 
registered. 

It is f u r t b  agreed that the defendants, Alfred Voorhis, 
Mary E. Martindike, Charles Voorhis, Emily Voorhis, and 
Thomas Voorhis have acqnired the interest of the said Miller 
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in  the said lands and are entitled to redeem them from the 
mortgage. 

The plaintiffa are, and were at the time of these transactions, 
citizens and residents of the State of Virginia, the defendants 
of the State of New Jersey. 

This action is brought to foreclose the mortgage, the plain- 
tiff's claiming that the value of the mortgage is the value of 
the land, deducting the value of the paylnent heretofore men- 
tioned. The defendants insist that they are entitled to redeem 
upon paying the scale value of the Cozfederate money at the 
date of the mortgage. 

If the C'ourt shall be of the opinion with the plaintiff, it is 
agreed that a jury shall be empannelled and a reference made 
to ascertain the value of the land, and they will be entitled to 
receive that amount with interest, less the value of the pay- 
ment made by Miller. 

But if the Court shall be of the opinion with the defendants, 
then the plaintiff will only be entitled to recover fhe ~ c a l e  
value of the Confederate money at the date of the ruortgage 
and interest thereon to day of payment. 

The Conrt gave judgment in favor of the plaintiff, and there- 

Coleman and Carter, for appellants, 
A. T. & 5". 3. Davidson, contra. 

upon the defendants appealed. 

seinbly on the subje RODMAN, J. The scveral acts of As ct of 
debts contracted during the war, which are too familiar to need 
any special reference, and the numerous decisions of this Court 
on the meaning of those acts, establish this rule: If the con. 
sideration for the promise to pay, was property purchased by 
the debtor, the vendor is entitled to recover the value of the 
property s t  the date of the ede, in gold, or its equivalent in 
the legal tender of the United States. Robeson v. Brown, 63 
N. U. Rep., 554. 

If a part of the price was paid in Confederate money, s~rch 
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payment is to be deducted at its nominal valne from the sum 
owing ; it is a payment p r o  tanto upon the debt, and the resi- 
due only is owing, the valuo of which is to be ascertained upon 
the same principle. If, for an easy example, land worth 86,000 
was sold for $30,000, and one half or $15,000 was paid, the 
purchaser would owe one half the value of the land, or$3,000 
in gold, with interest, or its equivalent, as aforesaid. The fact 
that a mortgage was giren to secure the payment of the resi- 
due, can make no difference in the amount of the debt. 

This is the only question presented by the case agreed, and 
under the agreelner~t the case is remanded, in order that the 
value of the land may be ascertained, and the case otherwise 
proceeded in accordirrg to law. 

PER CURIAM. Case remanded, to be proceeded in, &c. The 
plaintiff will recover costs. 

BENTON UTLEY v. F. C. H. PETERS. 

Upon a motion to be allowed to defend after judgment, under sec. 85, 
chap. 17, Bat. Rev., the facts in the case must be found by the Court 
in  which the motion is made. 

(CZqg v. N. Y. Soapstone Go., 60 N. C. Rep. 891, cited and approved.) 

SPECIAL PBOCEEDINGB, tried before Tourgee, J., at Spring 
Term, 1874, O & a a a ~  Superior Court. 

This was a motion under sec. 85, C. C. P., to be dlowed to 
defendant nfter judgment, and aeking s writ ofrecordari to bring 
up certain proceedings before a magistrate necessary to defence 
against the judgment, and also to cancel a deed made by the 
Sheriff of Orange to one S. M. Barbee, conveying certain pro- 
perty sold, under execution. 
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The case was heard ngon affidavits and among otherla filed 
in the case, the defendant filed the following : 

F. 0. IE. Peters, being duly sworn, esye : 
1. That during the years 1865-'66-'67 the plaintiff sold and 

deliyered goods to her husband Osmond Peters, and the bill 
for the same wns presented against him. 

2. That defendant did not agree to  chargo her property for 
said debt. 
8. That she did not receive uotice of any judgment against 

her until some time during the month of May, 1878,and there 
she learned i t  only indirectly through another lady. 
4. That she is now, and has been for several years residing 

in Portemouth in Virginia, and is ignorant of the laws of 
North Carolina, and was not informed of her rights in the 
action until recently. 

5. That from dealing with S. M. Barbee, while at Chapel 
Hill she has reason to believe that said Barbee at the time of 
his purchase knew the honse and lot in Chapel Hill to be her 
property, and that the debt on which judgment was obtained 
by Benton Utley, to be dne and owing by Osmond Peters, 
That she rerneinbers to have told Mr. Barbee, in the latter 
part of the year 1867, that the said house and lot in Chapel 
Hill, was her property, free from the control or the debts of - - -  
her husband in any way. 

FREDENA C. H. PETERS. 

Upon the hearing his Honor refnsed tho application of the 
defendant and dismissed the motion. 
The defendant appealed ; and as ground of appeal alleged 

:'that good cailse was shown, upon application made within 
one year after notice of judgment, and within five years after 
ib rendition, and that the defendant should have been all owed 
to defend. 

J; W. Graham, for appellant. 
Busbee c& Bushe, contra. 
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FOLK, Trustee of BERNETT u. HOWARD. 

READE, J. I f  we felt at liberty to decide the case, we woald 
probably have to take the facts in the case to be as stated by 
the defendant in her affidavit; and so taking them, the merits 
wonld seem to be i n  her favor. Bnt, as we said in Clegg v. N .  
F. Soap Stone Co., 66 N .  6. R. 891, and numerous other case8 

since, the facts must be f h n d  below. To this end the cause 
will be remanded. Neither party will recover costs in this 
Court. 

PER CUKIAM. Case remanded. 

NANCY FOLK, Trustee of S. A. BURNETT o. THOMAS S. IIOWARD, 

Where a summons was issued r i th in  ten clays before the term of the 
Superior Court to which i t  was returnable: HekZ, that the action 
should have been dismissed on the motion of the defendant, and that 
it  was error to  order an alias returnable to the next ensuing term. 

CIVIL ACTION, tried before Seymour, J., at Fall Term, 1874, 
CRAVEE Superior Court. 

This was an action for the claim and delivery of personal 
property. It was admitted that the summons was issued on 
the Saturday next before the Fall Term, 1874, of Craven Sa- 
perior Court. 

The defendant moved to dismiss the action on the groirnd 
that the summons was void. 

The Court overruled the motion, and ordered an alias to 
issue, returnable to Spring Term. 

From which Judgment the defendant appealed. 
All the other facts necessary to an nncierstanding of the case 

are eet out iu the opinion of the Court. 

Green, for appellant. 
Clark and Roberts, contra. 
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SETTLE, J. A summons in an action for claim and delivery 
of personal property, was issued on Saturday next before the 
Fall Term, 1874, of Craven Superior Court, which commenced 
on Monday. 

After the issning of the summons, the plaintiff made an affi- 
davit and filed an undertaking, as proscribed by law; and 
thereupon the sheriff was ordered 'to take, and did take the 
property claimed, into his possession, and afterwards delivered 
i t  to the plaintiff. 

The sheriff returned, however, that the summons came too 
late to hand to execute the same ten days prior to the Fall 
Term of Court. 

The defendant moved to dismiss the action, on the ground 
that the summons was void. The Court denied the motion, 
and ordered an alias to issue, and the defendant appealed. 
Battle's Revisal, chap. 10, sec. 2, which is the Act of 1870-'71, 
chap. 42, enacts that the summons shall command the sherift' 
to summon the defendant to appear at the next enwilzy twm 
of the Superior Court, and answer the complaint of the plain- 
tilt, and shall be dated on the day of its issue. The officer to 
wllom the summons is addressed shall note on it the day of its 
delivery to him, and shall execute it a t  least ten days before 
the beginning of the term to which it shall be returnable. 

There is no authority given in this Act, as there was in the 
Revised Code, chap. 31, sec. 50, to make the summons when 
taken out within the time specified, returnable to the second 
term next after process issued. And even if there had been, 
the summons in this case does not profess to follow it. But 
under neither enactment can we find any warrant for the 
course which was pursued in this case. 

The matter is regulzted entirely by statute, and if the law 
now in force works inconveniently, this is not the tribunal to 
correct it. 

The motion of the defendant should have been granted. 
Let it be certified that there is error. 

PER CURIAM. Judgment reversed. 
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SARAH V. YOUNG a. GEORGE L. PHIFER. 

An answer, in  an action for specific performance, or to correct an alleged 
mistake in a deed which avers that "the defendant has conveyed all 
the land he agreed to convey," raises an important issue, and is not 
' $  sham " pleading. 

CIVIL ACTION, to con~pel the defendant to correct a mistake 
in a deed, tried at Spring Term, 1874, of CABABRCS Superior 
Court, before hi3 Honor ,  Logan, J. 

All the facts necessary to preselit the points decided in this 
Court, are stated in the opinion of the CHIEF JUSTICE. 

On the trial below, the p1nintiflnln~-ed for judgment against 
the defendant f'or the facts statecl in the opinion, which motion 
being refused, tho plaintiff' appenled. 

TPilson & Son, for appellant. 
iMontgomery7 contra. 

PEARSON, C. J. The motion for judgment upon complaint 
and answer was put on the ground that the answer was '( sham 
pleading" to gain time. The answer can, in no seuse of the 
word, be called "sham." I t  avers " the defendant has con- 
veyed all the land that he agreed to convey." This directly 
makes an issue as to the right of the plaintiff to a specific per- 
formance. But the allegation of a n~istake in respect to the 
number of acres is not controverted, and is taken to be true. 
Upon this state of fficts, the defendant relies upon the statute 
of limitations, and thus forces the plaintiff to rely upon C. C. 
P., secs. 3-1-90, " within three years " by way of replication. 
So, instead of "sham pleading," the answer makes an im-  
portant question, and a very interesting one, involving the 
construction of C. C. -P., in  respect to a provision, which is 
unusual in the legislation in this State. 

The  snb-section (9) is in these words, " Action for relief on 
the ground of fraud, in cases which heretofore yere  solely cog- 

34 
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nizable by Oourts of Equity. The cause of action in such 
cases not to be deemed to have accrued until the discovery by 
the aggrieved par& of the facts constituting fraud. 

'The point made is this: Does the refusal of a party to cor- 
rect a mutual mistake, constitute fraud within the meaning of 
this sub-section, or is it necessary to charge that the defendant 
procured the Surveyor to make a false estimate of the number 
of acres, or that the defendant at the time, when he received 
payment of the purchase money, had knowledge of the fact 
that the tract conveyed did not contain the number of acres, 
upon the basis of which the payment was made, which frand 
.the plaintiff did not discover. 

His Honor, upon the motion, was not called upon to decide 
this question, but it is clear he could not treat the answer 
which raised it "as sham pleading9'-and i t  may suggest to 
the plaintiffs's attorney the neceesity for amending the com- 
plaiut, if he can do so consistently with the facts ; if not, h e  
must meet the question upon the ground that one who refuses 
.to correct a mutual mistake, after the expiration of three years 
is gnilty of fraud, within the meaning of this sub-section. 

No error. 

PER CURIAM. Jrdgment affirmed. 

MARTIN V. HORNE v.  MARY E. HORNE. 

I n  a petition for Divorce a vinculo matrimonii by the husband,:on account 
of adultery committed by the wife, where the jury found ;that both 
parties had been guilty of adultery, and where no condonation on the 
part of the wife was proven: Held, that the Judge below committed 
no error in dismissing the petition at the cost of the petitioner. 

DIVORCE a vincula matrirnonii, tried before Buston,: J., a t  
Fall Term, 1874, of ANSON Superior Court. 
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The parties were married 9th of .March. 1864. The  appli- 
cation for divorce is made by the plaintiff, because of alleged 
acts of adultery colnmitted by the defendant. 

T h e  suit was comn~enced by snmn~ons 9th of September, 
1873. T h e  defendant makes defence, denies the imputed crim- 
inal acts, and in bar of the plaintiff's suit charges him with 
the commission of adultery. The cause was put to the jury 
upon certain issues submitted by the counsel, under the direc- 
tion of the Conrt, which issues, with the responee made thereto 
by the jury, are entered on record. 

The  jury having fonnd both of the partiesguilty of adultery, 
the Court thereupon dismissed the caee at  the cost of the 
plain tiff. 

To  this jndgment df the Court the plaintiff excepted, and 
insisted that upon the verdict rendered he was entitled to the  
relief prayed for, viz, a divorce from the bonds of matrimony, 
because section 10, chapter 39, Revised Code, making the 
criminality of the plaintiff in suit for divorce '( a good defence 
snd a perpetual bar a8ainst the said s ~ ~ i t , "  was no longer the 
law of the land, as that provision was omitted in the  Act re- 
lating to proceeding3 in divorce, ratified 27th of March, 1869, 
Acts of 1868-'69, chapter 83, sub-chapter, 4, and had not been 
incorporated in Battle's Revisal, chapter 37, relating to divorce 
and. alimony. 

The defendant resisted this view of the case on the ground 
that inasmuch as the Act of 27th of March, 1869, section 45, 
recognized chapter 39 of tlle Revised Code, and repealed sec- 
tions 5, 6, 7 and 8, of chapter 39, Revbed Code, leaving eec- 
tion 1 0  intact, that fiection 10 was still law, even if i t  was not 
incorporated in Battle's Revisal. It was also insisted that as 
this suit was commenced 9th of September, 1873, which was 
prior to the adoption of Battle's Revisal, the rights of' the 
parties must be determined in this suit under the law as it then 
existed. 

His Honor refnsed togive judgment in favor of thetplaintiff. 
Dnring the trial, there were certain excqtions, [by both 
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plaintiff' and the defendant, to tlie evidence offered and also to 
the charge of his-c on or, which, nut being pertinent to the de- 
cision in this Court, need not be stated. 

The jury having found that both plaintiff' and defendant 
were guilty of adultery, his Honor dismissed the action, and 
the plaintiff' appealed. 

Battle d? 8071, for appellant. 
~ S k d e  & Wdccr, Busbee & B i c s b e ~ ,  contra. 

PEAR~~OX, C. J. " Recrimination and condonation " are 
principles of the common law i n  reference to applications fur 
divorce, so the provision of the statute, Revised Code, chapter 
39, section 10, is merely in aiiirmance of the common lam, and 
i t  can make no difference to the plaintiff whether this mection 
be retained or omitted by tlie Act of 1871-'72, chapter 193, 
section 35. Indeed it would be more favorable to him to cc111- 
sider the section as retained, for the wording of thitt section is 
more narrow than the principle of' the common l a i ~ .  

Upon this narrow wording his Honor M l  into error in 
rnling " that whil? condonation was allowed to defeat an ap- 
plication for a divorce, tlie law did not allow condonation to 
be used in aid of an application for divorce." Such is not t h e  
cornmon law, although it seems to conform to the wording of 
the statute, and the plaintiff wonld have a right to complain of 
this rnling, provided he had offered any evidence tending to 
shorn condonation of the nlatter proved by way of recrimina- 
tion. E n t  he  offered no evidence and made no allegation to 
that effect ; on the contrary, the evidence was by way of " re- 
crimination " that in 1864 or 1865 lie, night after night, tare- 
qnented the house of a well known prostitute, so as to force his 
wife in a barst of indignation to go at night a distance of more 
than a mile and drive him from the embrace of this prostitute. 
So much as matter of recrimination," w!l t t  evidence is there 
of condonation 5! None a t  all. Did his poor wife forgive him ? 
So far from it, 'after grumbling and remonstrlzting bec:iuse r ~ f  
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his evil practices, she is forced to leave him and go back to her 
mother's house and he goes out West. 

Thus abandoned she (led into temptation by his example) 
falls into the like evil practices and he now niakes that a ground 
for s divorce, and asks the Court to give him license to marry 
another wife, to be treated in the same way, and reduced to 
the same state of desperation. 

There is, in the nature of things, a difference between adul- 
tery committed by a hnsband and adultery coinnlitted by his 
wife, the  difference being in favor of :he husband. There is 
likewise a difference between condonation by R husband and 
con dona ti or^ by a wife, the difference being in favor of the wife. 
A husband who admits his wife to conjugal embraces, after he 
knowe that she has conirnitted adultery, is looked on as a dis- 
disgraced man-" a cuckold, a beast with horns." A wife who 
admits her husband to c o n j ~ g a l  enlbraces, after she knows that 
he  has committed adnltery, is pitied, rather than blamed, and 
is supposed to yield to circninstances, which are beymd her 
control, where she has no separate estate, and because of her 
dependent condition, submits to this personal indiguity, and 
tries, in patience, to do the best in her power to hide her 
shame, with the hope of reclaiming her hnsband. I n  our case 
the  wife, so far frorn condunation, after standing the conduct of 
her husband as long as she could, refused longer to "hide her 
shame," and with strong hand drove her husband from the 
bed of his mistress, soon afterwards left him and went back to 
her mother, so condonation is out of the question, and we can 
only regret that she afterwards cou~rnitted the same sin. 

Our  conclusiol~ is, that both husband and wife are two mis- 
erable wretches, and the case is too disgusting to  be longer en- 
tertairred by the Court. 

There is no error in the order to dkmiss the case. 

PER CIJRIAM. Judgment affirmed. 
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MARTIN V. HORNE v .  NARY E. IIORNE. 

Where, upon a trial in  the Court below, the plaintiff asked for a new 
trial, and upon its being refused, appealed to this Court, and at  the 
same time the defendant appealed; and in this Court, the judgment 
of the Court below was affirmed, dismissing the plaintiff's action; in  
such case, the appeal of the defendant to  this Court will be dismissed 
with costs. 

This was an appeal by the defendant in the preceding case, 
in which all the facts are sufficiently stated. 

Battle & Sofi, for appellant. 
Xteele & Wulker, Busbee ct? Budke, contra. 

PEARSON, 0. J. The appeal must be dismissed at the cost 
of the defendant. The plaintiff asked for a new trial for 
error, which being refused, lie appealed. 

I t  is set out in the record ' L  the defendant having stated the 
above points of exception, asked that the same may be placed 
upon record, that the ruling of the Court thereon might be 
reviewed, should i t  become necessary in the Supreme Conrt, 
and fur that purpose prayed arm appeal." For what purpose 
does the defendant appeal! If  for the purpose of llaving a 
new trial, as she and the plaintiff both asked for a new trial, 
the inclination of this Court at the first was to allow a new 
trial, and thus satisfy both sides. 

Eut, after consideration, we have concluded to dispose of the 
appeal for the plaintiff, and let the counsel for the defendant 
know that an appeal on her part was idle and mere nonsense, 
for if this Court aftirms the jndgrnent i n  thh Cmrt  below, and 
refuses a new trial, that is the end of it. I f  this C o ~ n t  re- 
verses the judgment of the Court below and grants a new 
trial, all of the exceptions of the defendant will come on for 
consideration upon the second trial. 
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Tkis Court is not at liberty to express any opinion in regard 
to the exceptions of the defendant. So  the appeal has no 
eff'ect except to charge the defendant with the cost of the appeal. 

PER CURIASI. Appeal dismissed. 

D. II. and J. 8. BARLOW, Ex'rs, &c., I;. BENJAMIN NORFLEET, 
Adm'r., kc. 

A proposed witness, whose interest in the event of the suit is such as 
substantially makes him a plaintiff, is incompetent to testify as to  a 
conversation between a testator, from whom he derives his interest, 
and the intestate of the defendants. 

A Probate Judge who is personally interested in the co~nmissions to  be 
allowed to executors, is excluded from jurisdiction in such cases. 
And there can be no waiver of the disqnalification, unless by partiee 
having an opposing interest in  some action, in  which the allowance of 
commissions arises before him. 

Where an administration is closed, the commissions due the executors 
are owing; and if the amount thereof be ascertained before an action 
is brought, such commissions may be pleaded as a counter claim. 

A Judge has no right to  leave i t  to the jury to give the plaintiff interest 
or not, as they should think proper. He should have instructed them, 
that if they fonnd that the defendant owed the principal money de- 
manded, the plaintiff was entitled to interest from the time it was due, 

(Hallz~burton v. Dobson, 65 N. C. Rep. 88, cited and approved.) 

CIVIL ACTION to recover the value of a slave, named Barbara, 
tried before Moore, J., a t  the July  Term, 1874, of the Superior 
Court of EDGECOMBE Collnty. 

T h e  following are the material facts presented by the record : 
T h e  slave, Barbara, mas sold in SeptemBer, 1662, by David 

Barlow, the plaintiffa testator, to one William Norfleet, the  in- 
testate of the defendant. Barbara had been bequeathed to 
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said Barlow, the testator, by H. S. Lloyd, in trust for the use 
and benefit of Joseph W. Lloyd dnring his life, with remainder 
to his children, in case he should leave any snrviviug, and if 
not, then to the  said 11. S. Lloyd's sister and other brother. 

Joseph W. Lloyd was offered as a witness by the plaintiffs, 
to prove the terms of the sale, as agreed by the testator of the 
plaintiffs and the defendant's intestate. H e  stated that he and 
Barlow, the said testator, went together to the house of Wm. 
Norfleet, the intestatc of defendant, in September, 1862 ; that 
the understanding between him (the witness) and Barlow was, 
that he, Lloyd, should convey to Barlow another slave, to be 
substituted in the trust fund for Barbara, in case he, Barlow, 
should sell the latter to Norfleet ; and that he went with Bar- 
low to Norfleet's to carry out his part of this arrangement. 

The defendant's counsel objected to so much of the testi- 
mony, as related to m y  conversation between said Barlow and 
Norfleet, on the ground that the witness had an interest, which 
might be affected by the result of this action, and that he was 
substantially a party to the transaction. The objectiou was 
sustained by the Court, and plaintiflo: excepted. 

This witness further stated, that the intestatc of defendant 
took into his posseesion Barbara and that she remained with 
him until her emancipation i n  1865 ; that she was a very likely 
girl, and in his opinion, wort11 $1000 in good money. John 
Norfleet, one of tile def'endanl's witnesses, testified that Bar- 
bara, in September, 1862, was worth abont $300 or $400 in 
go1 d. 

A s  to the counter claim insisted on by the defendant's an- 
swer, i t  was in evidence, that the legatees of H. S. Lloyd, in 
their petition to the Connty Court for a partition of the slaves 
bequeathed to them, stated as follows : " The debts of the 
said testator have not been discharged, there being a large 
amount outstanding; bnt there is enough owing the execntors 
to pay the same, if it can be collected ; but owing to rhe pend- 
i n g  revolntion, it is quite uncertain whether the amount due 
the said executors, or any part thereof, can ever be realized. 
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And the slaves belonging to your petitioner under the said 
wilI, have been delivered to them, upon the express condition, 
that should the remaining assets in the hands of the said execu- 
tors, prbve insufficient to pay the debts of said testator, and 
the reasonable compeneation of said executors for their services, 

I your petitioners are to account to said executors for such de- 
ficit, each paying," &c. That the said William Korfieet, the 
intestate of defendant, and one Whitmel P. Lloyd were the 
exemtors of the will of said H. S. Lloyd, the said Whitmel 
being also a legatee ; that the slaves wero divided and Barbara 
was allotted to said David Barlow, the testator of the plain- 
tiffs, as trustee, &c. 

For  the defendant, John Norfleet was called and stated, that 
he  administered the estate of H. S. Lloyd, as the agent of the 
executors, and that all the moneys were received and payed 
out by him. That the amount received was $92,246.70, and 
the amount disbursed in payment of debts and legacies, was 
$88,594.97; and that allowing cornmissionn at the rate of 5 
per cent. on tile receipts and 24 per cent. on the disbursements 
in payment of debts, would amonut to the further snm of 
$6,657.83. making the amount of credits $35,252.80, and the 
deficit $3,006.10; that lie was to have one half of mid com- 
missions for his services as agent. That H. S. Lloyd left a 
large landed estate, which has been divided among his devisees, 
who are the same persons as the legatees of the slaves. The  
witness further testified, that William Norfleet and Whit~nel  
P. Lloyd, the said executors, are both dead, and that the 
former, Norfleet, survived the latter ; and that the last item 
on their acconnt as execntors, and in the account of the said 
William Norfleeb, as surviving executor of mid H. S. Lloyd, 
was of a date prior to the issuing the summons in this action. 
That he subseqnently to the issuing the snmtnone, at the in- 
stance and npon the application of the defendant, as adminis- 
trator of William Norfleet, audited the final account of the 
administration of said H. S. Lloyd's estate, and allowed com- 
n~issions to him as such administrator, at the rate of 5 per cent. 
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on the receipts and 2-?~ per cent. on the disbursen~ents in pay- 
ment of debts., amounting to $6,657.83, as before stated. I t  
appeared that the witness, the said John Norfleet, at  the  time 
of auditing said account, was Judge of Probate of the  county 
of Edgecombe ; and also a brother of the said William Norfleet. 

The  plainti£& objected to the admissibility of this coimter 
claim. 

The  Court submitted to the jnry, the following issues : 
1. Did the defendant's intestate purchase Barbara, in Sep- 

tember, 1862 ? To this the jnry responded, " H e  did." 
2. I f  so, what was her value at the time of snch purchase ? 

Answer by the jur,y, " $550, with iuterest." 
3. Was there a deficiency of assets for the payment of the 

debts of H. 8. Lloyd, and the expenses of administering his 
estate1 If so, what was the amount of the deficiency? A n -  
swer by the jury: " There was a deficiency to the amount of 
$3006.10, on the 5th day of March, 1871. 

The  Court instructed the jory, that they might or might not 
in their discretion, allow interest, on the value of Barbara from 
the time of the sale. To  this, the plaintiffs insisting that the 
amonnt bore interest, excepted. They also excepted to the 
allowance of the counter claim : 

1, Because the allowance of commissions was made by 
John Norfleet, Judge of Probate, he being interested in the 
matter to the extent of one-half of the commissions allowed 
to the executors, and was therefore disqualified. 

2. Because said J v h l ~  Norfleet was the brother of the said 
William, one of the executors. 

3. Because all of said c o r n ~ n i e s i ~ ~ t ~ ~  do not belong to Wm. 
Norfleet, the surviving executor, but only one-half; the allow- 
ance being rnade to the execl~tors jointly, and not of a certain 
amount to each one separately. 

4. Because said final account mas exparte and said allowance 
not conclnsive. 

5. Became the allowance was rnade since the commence~nent 
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of this action, and no cause of action had accrned on the same 
when this action was brought. 

His  Honor gave judgment on the ~pecial  verdict, a l l ~ w i n g  
the counter claim set up by the defendant; from which judg- 
men t, the plaintiffs appealed. 

P e r r y ,  for appellants. 
N o  counsel contra in this Court. 

RODMAN, J. 1. Was Joseph W. Loyd a competent witness 
to prove a conversation that took place between the testator of 
the plaintiff, and the intestate of the defendant? I t  is settled 
by the case I1alZyburto.n v. Dobson, 65 N. C. Rep. 88, that h e  
is not. The testator of the plaintiff was a trustee of the slave 
in question for the witness, for his life, and the plaintiff would 
be a trustee in like manner of the snm recovered. The  pro- 
posed witness was substantially a plaintiff in the action. 

2. Was the judgment of the Probate Jndge, passing on the 
accounts of the executors of Henry S. Loyd and allomiug com- 
missions on them, admissible in the evidence to show that the 
executors wetc entitled to that amount of commissions, and 
that the personal estate, except the slave had been exhausted 
in the payment of debts, &c.? 

T h e  Probate Judge mas personally interested in the com- 
missions. H e  is excluded from jurisdiction in such case by C. 
C. P., Battle's Rev. chap. 90, sec. 3. I t  is true that in the enb- 
section immediately following, it is said that unless he is 
objected to by reason of his interest, at the first hearisg of the 
matter before him, t l ~ e  disqualification is waived. But  this 
implies that the judgment is given in some action regularlp 
before him, to which there are parties having an opposite in- 
terest in the matter, and capable of taking objection. It does 
not appear that there has ever been any action or special pro- 
ceeding between the legatees and the former executors of Henry  

~ S. Loyd, or those who now represent sucli executors, for the  
settlement of his estate, in which it would be necessary to fix 
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the amount of commissions to be allowed to the execntors. I n  ' 

the caso of such an action pending, if the legatees, (being com- 
petent to act,; do not object to the jurisdiction of the Probate 
Judge, to fix the commissions in which he is interested, the 
allowance may hirly be considered as made by consent and 
therefore binding on the parties. I t  did riot require a statute 
to disqualif'y a Judge from sitting on his own cause. A revered 
maxim of the common law forbids it. 

T h e  qnestion as to the effect of a judgment made by a Jndge 
who had an intereat was considered in the caso of Dennis v. The  
Gram? Jtcnctio?~ CawZ Co., 16 E. L. & E. Rep. 62, and it was 
held that such a judgment was not void, bnt voidable, and that 
i t  must be avoided either by the Court that rendered it, or 
upon appeal or other suitable proceeding in a Superior Court. 
But  that must be understood to npply to proceedings inter 
purtes. An ex purte jndgment, as the a l lo~i lnce of cotnmis- 
sions in this case was, must be liable to be attacked collaterally. 

3. As it does not appear that the Judge of the Superior 
Court, on the trial, (trial of the present action,) was requested 
to, or undertook lii~nself to adjudge on the amount of the 
co~riniissions to be allowed to tlie executors, no queation a r i ~ e s  
as to his right to do so. We express no opinion 011 that point. 

4. The  adminifitration of the estate cf Loyd was c lo~ed before 
tlie  omm men cement of this action. Whatever the executors or 
their representatives shonld receive for commissions, was then 
owing and though not then reduced to a certainty by a judg- 
ment, mas capable of being so ascertained, and if it was so 
ascertained by the time of the trial, we conceive there ccnld be 
no ol?jection to the counter-claim: on the ground that it did 
not exist at the commencement of the action. 

5. The  Judge left it to the jury to give the plaintiff'interest 
or not, as they should think proper. W e  think he  should have 
instructed them, that if they fvand that defendant owed the 
principal inorley demanded, the plaintiiY was entitled to in- 
terest, from the time it became due. The  Rev. Code, chap. 31, 
see. 90, which we have not found in Battle's Revisal, says that 



nll sums of money dnc by contract except, &c., slinl! bear in-  
terest. Of course there are necessary exceptions to this rule 
other than those stated in tlie act itself; as it' the  contract bc 
that  the principal shall not  bear interest. C u t  so far as appears 
there is nothing in the case, to take tlie debt to tlic plaintig, 
ont of thc  general rule. T h c  hardship of the  case f'soin thc 
snbscqocnt loss of tile slave is manifestly insnfficicnt for t l ~ t  
pnrpose. There  is crror in tile matter ~nentioxed.  

JOSEPH A. GITTING 0 .  S.\3IUEL A T f I h S T O S .  

Under the C. C. P. tliere is but one forin of cir-il a tion, a i d  t,iic dc- 
fendant may set u p  as a counter-claim, nnj- claim aiising out of tlic 
trausnction set ont in tlie complaint, in far-or of t,lie defenclnnt nnil 
against tlie plaintiff, whetllcr the  action :vises out of a tort, or i~ con- 
tract. 

A copy of an nccount, taken from a n l e ~ c l ~ n n t s  Imoks is only :I. declnra- 
tion of t he  mcrchrtnt, and is  inadmissible i I cr-idencc, for t he  purposc 
of shorn-ing tha t  i t  collverted a quantity of G's tobacco to  liis omn use 
l)g selling i t  t o  the  nlerchant, and Iinving i t  credited to his individual 
account. 

I t  is  conlpctent to  s h o l ~  that  L i  at tlic regulsr tinle defendant deposited 
t h e  tobacco wi th  A, he  believed A to  be   solvent,^' in ordcr to  p r o w  
that  t hc  defendant acted in good fnitli. 

( TVdsl~ v. I k l l ,  GG X. C. Rep. 233, cited m i l  npprovcil.) 

This  was a CIVIL ACTION, tried 11efir1.t: !)is I:~!lor, Judge  
Ifilsmz, and a jury  at Fall Term,  1574, c;f DA\-IE Superior 

Court. 
The  plaintiff declared in tort against the clefendant as his 

agent. 
It was it) evidence on the part of the plaintift', thst they were 
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in 1870, 1871 and 1872, manufacturers of tobacco in the city 
of Augusta, Georgia, and that the defendant sought employ- 
ment from them as a travelling salesman during the latter part 
of October, 1870, and that a5out 30th of October, 1870, the 
plaintiffs employed him as such salestnan, on the following 
terms, to wit : 

That he was to travel for the house and sell tobacco by sanl- 
ple and report sales to the houee, and i t  was stated that defen- 
dant was employed by plaiutifls to avoid their tobacco being 
sold through co~r~mission houses. and to save that expense, but 
there was no testimony that instructions to that effect were 
given defendant. That defendant was to receim his expenses 
and five dollars pcr day while travelling and selling for plain- 
tiffs. 

I t  was also in evidence that under this agreement the de- 
fendant proceeded to Savannah about the 30th of October, 
1870, and on reaching that place found six boxes of tobacco at 
Solomon & Co., and that this with tliirty-one other boxes of 
tobacco, twenty boxes parcel of said thirty-one having been 
sent by plaintiffs to Freder~burg & Co., acd not accepted as 
coming up to sample, was placed by defendant with one C. A. 
Reid a commission merchant of Savannah, in November and 
December, 1870, and March, 1871, and that this tobacco was 
worth in market at  lest $13.50. 

It WAS further in evidence that defendact had about the date 
he was employed by the plaintiffs, introduced  aid Reid to 
 plaintiff^.^ and recommended his credit, and represented him 
as agent of a flourishing tobacco house of Mocksville, N. C., 
and that the plaintiffs at that time, in the presence of the de- 
fendant, refused to deal with Reid except upon a cash basis. 

I t  was further in evidence, that Reid was generally reported 
to be in~olvent  and unreliable, and nltirnately failed, and that 
defendant did not inform plaintiffs of his intention to deposit 
with Reid, and disclose to plaintiffs that he  Gad so deposited 
the tobacco with Reid, until the Spring of 1871. 

I t  was fnrther in evidence, that defendant received from 
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the following sums on account of sales of said tobacco, a t  the  
dates set opposite to them : 

1870. November 15th, the sum of $100 00 
L C  L L 19th, " " 75 00 

L L  December 18th) L C  1 2  85 
L L  L L  Jgth, L L  L L  L L  3 7 5  
b 6 L L  23rd, " " 25 00 

1871. January 5th, " " 215 00  
6 L  March 7% L L  " '{ 56 50 
b L L L 

1 6 6  " " " 25 00 
L C  L L 17th, " *' 100 00 

April 19th, " L L  50 00 
4 L $6 28th. " " " 103 00  

but that hc did not disclose to plitintiffs that he had ever col- 
lected a cent frotn Reid on account of the tobacco until March, 
1672, after he had been discharged from their enlployrnent ; 
and that in disclosing that matter, defendant expressed great 
sorrow for having done so, and said that his necessities aloce 
cornpelled him to do it. 

Plaintiffs also offered in evidence the deposition of said 
Reid, to which was annexed as referred to therein a copy of 
an account between dcfendant and Reid, touching the 37 
boxes of tobacco. The  defendant objected to  reading said 
copy of the accomt, but admitted the 2elivery of the tobacco 
as therein stated, but denied that the heading of said account, 
to-wit : Samuel A.  Thaxton, in account with C. A. Reid," 
was true-and objected to the evidence as not competent to 
show the entries on the books of Reid. T h e  objection was 
sustained by the Court to which plaintiff excepted. 

1. I t  was further i n  evidence, that after the 18th day of 
Febrnary, 1872, when the plaintiffs testified, defendant was 
discharged from the 1st day of April ,  1872, t h e  day defendant 
testified he quit plaintiff's service, he went to Savannah and 
there collected six hundred and ninety-four dollars, f'rom divers 
debtors of plaintiffs, without the knowledge or consent of 
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plaintiffs ; and that plaintiffs made repeated efforts to iridnce 
defendatits to account for and pay over to them the losses they 
had sustained by him: but on one pretence or another, the de- 
fendan t failed to do so. 

The defendant mas then examined on his own behalf, and 
denied the statements of plaintiff's witnesses as to the terms 
uf the contract, and tirrie when he quit plaintiff's service. 
Also stated that he acted with the best intentions, &c. The 
defendant then testified that the valae of his services exceeded 
the amount of' money received by him;  that his wages ex- 
ceeded the amonnt of receipts as agent ($4310.00) eight hun- 
dred and ten dollars. This witrie~s was asked as to the sol- 
venc;y of 0. A. Reid, at  the time he deposited with him the 
37 boxes of tobacco. Plaintiff objected to the evidence, con- 

-. tending that the witness should be confined to his general 
reputation, the objection was overruled by the Court, and the 
qitness then stated that at  the time of said deposit of tobacco, 
he believed tlmt he was solvent ; 11e also denied tliat plaintiff 
gave him instructious not to deal with Reid, and denied that 
Bitting, in his presence, refused credit to said Reid. On 
the cross-examination of the plaintiff, defendant proved and 
put in evidence 60 or more letters, written by the plain- 
tiffs, and addressed to defendant at varions points in the South 
vhilst in their service. On the examination of the defendant, 
his counsel asked what places he visited in certain months, to 
refresh his memory, said letters, then in the hands of counsel, 
were exhibited to hirn ; he then stated he had received them 
~hol'tly after their date, at the places to which they were ad- 
dressed, and his counsel then proceeded to read some of the 
letters to the jury. Ylaintiffs objected to this method of pre- 
senting the evidence, as being suggestive to the witness of 
the answers he was to make, and as tending unduly to prop 
the witness' testimony before the jury, but the Court allowed 
the defendant to proceed in that manner, and he read some of 
them on the ground that said letters were in evidence, and 
contained statements pertinent to the issues in the case, and 
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that the  defendant had the right to read them to the jury a t  
some stage of the trial ; the others were read after defendant's 
examinetion. 

T h e  defendant offered in evidence the depositions of W. J. 
Blair and A. J. Smith, bnt stated to the Court that certain in- 
terrogatories and answers thereto, to-wit, No. --, in Blair's 
deposition, and No. --, in Smith's, were irrelevant, and pro- 
posed to ornil t l~em. This was objected to by plaintiff, and 
the Oourt stated that if plaintiff insisted on reading the whole 
depositions, they shall be read, bnt that if the defendant de- 
sired to introduce sitnilar evidence, plaintiff conld not object to 
it. Plaintiff insisted and the depositions were r e d .  Thereupon 
defendant introduced one Peebles, who testified tha t  the services 
of a travelling tobacco salesman, performing such services as 
defendant contracted with plaintiffs to perform was worth from 

- 
$125 to $175 per month and expenses paid. Plaintiff objected 
to this testimony on the ground that both parties alleged and 
proved that defendant was to serve plaintiff a t  n stipulated 
price ; objection overrnled on the eronnd that plaintiff8 had 
insisted on reading similar evidence in the depositions of Blair 
and Smith. Plaintiff then introduced A. M. Booe and R. M. 
Payne, who testified tha t  such services were worth $100 per 
month and expenses. There was testimony tending to show 
that the plaintiff ratified the act of the defendant in placing 
the 37 boxes of tobacco with C. A. Reid, and looked to the 
latter fur pay therefor. 

Defendant testified that  he continnod i n  plaintiff's employ- 
ment until the first day of April, 1872. Defendant further 
testified, that he had informed Bitting shortly after depositing 
the tobacco withReid of the fact, and that he  sent to Bitting 
by Express the first $100 collected from Reid. 

The  plaintiff requested the Court, to instruct the jury, that 
as this was an action of tprt, a counter claim founded in con. 
tract, such as that set np by defendant, could not be allowed, 
and must be disregarded by them; and if this be declined, 
that thecounter claim could n o t  be allowed, for the reason, 

3 5 
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that the defendant had shown in evidence that he had gone 
into insolvency-had surrendered the counter claim in his 
schedule filed therein-and that a trnstee had been appointed 
therennder, to whom the counter claim had been assigned ; 
which the Conrt declined to gire and plaintiff excepted. 

I n  reference to defe~dant's insolvency, his counsel stated 
that he was authorized to make the trustee a party to this ac- 
tion, and defend the same for him-that tile recovery would 
only ascertain the balance between plaintiff' and defendant, and 
if in defendant's favor, it would only go to his trustee. The 
defendant requested the Court to give the following written 
instrnctions, which were snbstantially given and plaintiff" 
excepted. 

(1.) That an agent has a right to ,be reimbursed, all his sd- 
vances, expenses, and disbursements made in the course of his 
agency, on account of and for the benefit of his principal and 
which grew out of the employment, and are incident to it. 

(2.) An agent is not generally liable unless he transcends his 
agency, or departs from its provisions, or conceals his charac- 
ter as agent, or expre~sly pledges his owti liability. 

(3.) That a principal discharges his agent from responsibility 
for deviations from his instructions, when he accepts the bene 
fit of his act, or ratifies the sale made by him, with full knowl- 
edge of a11 the facts and circumstances connected therewith. 

(4.) That an agent is not an insurer of the entire solvency 
of any party to whom he may sell, but is bound to great cars 
and diligence, not the utnlost, but all that n reasonable man 
under similar circumstances would take of his own affairs. 

(5.) That an agent has a general lien, which i~ the right to 
retain the property of another for a general balance of accounts, 
and to retain the property of another until some demand of his 
b e  satisfied. 

The Judge instructed the jury among other things not ex 
changed therefor : 

(1.) That the action was in the nature of tort, for an alleged 
conversion of plaintiff's tobacco, by the defendant while acting 
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as agent for the plaintiff, and for the recovery of money col- 
lected by the defendant without authority. 

(2.) That whether the plaintiff could recover of the defen- 
dant, would depend upon the fact whether the defendant in 
depositing the 37 boxes of tobacco with 0. A. Reid, acted i n  
g o d  faith, a n d  believed af ths time that said Reid was solvent, 
and would gay for i t ;  that if he acted in bad faith, in that 
matter, the plaintiff would be entitled to recover the valne of 
the tobacco, and defendant conld not retain any part of the 
price thereof, i n  satisfaction of any claim for services he might 
have against the plaintiff, nnlees the plaintiff after a full 
knowledge, of all the facts and circumstances connected there- 
with, ratified the act of his agent ; that if he did ratify the 
same, then the plaintiff :nust sustain the loss incnrred by the 
deposit of the tobacco with Reid, and if the plaintiff was in- 
debted to the defendant for services to that amount he mlght 
retain the sum received from Reid in payment thereof; plain- 
tiff exsepted. 

That if the defendant collected money due plaintiff after 
the 18th of February, 1872, and before 1st day of April, 1872, 
(which was not denied,) and if he acted in good faith therein, 
believing a t  the time, he had authority so to do, or if in fact IE 
continued in the service of plaintiff, and was his agent until 
1st April, 1872, then he might also retain thereof to satisfy his 
claim, if any, for services rendered the plaintiff. Plaintiff 
excepted. 

The Court also instructed the jury, that in this connection, 
they might consider the contents of the plaintips letter, 
to the defendant; that in reference to plaictiff's claim 
for services, as each party alleged a special contract, that 
the testimony offered as to the vrrlne of defendant's service8 
was irrelevant, that the Court therefore withdraws it  from 
the consideration of tho jury, and directed them that they 
should take all the other testimony laid before them, on the 
part of the plaintifi and defendant, and eay what was the con- 
tract entered into by the pmties ; was the contract that the de- 
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fendant was to receive fro111 the plaintiff .$5.00 per day and 
expenses, as stated by the  plaintiff, or  mas h e  to receive $150 
per month, and expenses, when travelling for plaintiff' as stated 
by defendant? That i t  was their duty to ascertain what was 
d ~ ~ e  the  plaintiff from the defendant, and what surn was due 
to the  defendant from the plaintiff, and after deducting from 
the  greater the less sum, should render their verdict in favor of 
the  party thus fonnd i n  excess uf the  other. Plaintiff excepted. 

T h e  jur,y rendered their verdict finding all t he  issues in favor 
of the defendant, and that there was due to him from the  plain- 
tiff, t he  sum of $810.00. Rule  for a new trial. Ru le  dis- 
charged, appeal to  the  Snpreine Conrt  granted plaintiff. 

Bailey and Haywood, for appellant. 
,/. W. Graham, contra. 

READE J. The  plaintiff' claims that the defendant as his 
' 

agent received 60 much nloney for him, and witlholds, arid 
also converted property belonging to the  plaintiff; to the defen- 
dant's own use, which wap worth so much, and for these causes 
t h e  action is brought. 

T h e  defence is a counter claim for services rendered as agent 
in reapect to the matters complained of. 

T h e  j111-y d j u ~ t e d  the  claims of the  parties, and finding a 
balance dne the defendant, of so uluch, returned a verdict for 
the  defendant for the  balance due him. 

T h e  verdict must be snstained unIees there was some error 
of law on the trial. 
1. T h e  first error alleged by the plaintiff' ie, that his Jeclara. 

tion is in tort, and that no counter claim cat1 be allowed. 
" T h e  distinction between actions a t  law and snits in equity, 

and the  forms of all such actions, heretofore existing are abol- 
ished, and there fiLal! be i n  this State, hereafter but one form 
of action," &c. C. C. P. see, 1%. 

': All the forma of pleading heretofure existing are abolished," 
&c. C .  U. Y. eec. 91. 
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A counter clairn muat be " a cause of action arising out of 
the contract, or transaction set forth in the complaint, as the 
foundation of the plaintiff's claim, or connected mith the snb- 
ject of the attion." C. 0. I?. sec. 101, snb-div. 1. 

I f  there is anything settled in our new system it is that there 
is but one form of action. There are torts and contracts jnet as 
there used to be ; but there are not several forms of action as 
there used to be, and pleadings are not suited for different 
forms of action as they used to be ; but are all suited to one form, 
~vhether  the subject of thc action be a tort or a contract. And 
when the plaintiff files his complaint, setting forth the 'L trans- 
action," whether it be a tort or a contract the defendant may 
set up any claim, which he l ~ a s  against the plaintiff, con- 
nected with the transaction set up in the complaint ; and this 
is called a counter claim." And when the plaintiff states 
the " transaction " in his complaint he cannot by calling i t  
one natne or another-as tort or contract, cut ofl' the defen- 
dant's counter claim growing out of the same transaction. It 
is the transactim that is to be investigatecl, without regard to 
its form or natne. WaTsh v. Ball, 66 N. C. Rep. 233, is 
probably as good an illustration as conld be given ; A gave I! 
a horse in payment for a tract of land. The h o r ~ e  got back 
into the po~session of A ,  and B sued A for the horse. And  A 
was permitted to set up as a counter claim that B had cheated 
him as to the land. So here, the defendant's counter claim is 
" connected mith the transaction" out of which grows the 
plaintiff's claim, and whether thb transaction be called tort or 
contract makes no difference. 

I t  mag be proper to say that where the plaintiffs clairn is 
founded on a contract, then the defendant may set u p  any con- 
trazt as a connter cliim, whether connected with the plaintiff's 
clairn or not. 

2. T h e  plaintiff in order to prove that the defendant had 
oonverted thirty-seven boxes of the plaintif7"s tobacco to his 
own use, by selling them to one Reid, offered a copy of Reid's 
book in evidence in ~vliich Reid had credited the defendant 
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with the tobacco as his own, and not as agent for plaintiff: 
And  the evidence was rejected. 

Reid's book was only Reid's declaration, and that was not 
competent evidence. And  certainly the copy was not better 
than the original. The  only view in which it conld be used 
would have been to strengthen Reid's testimony, who was 
examined as a witness, by showing that he had made thesame 
statement before, and i t  wunld be very slight for that pnrpose, 
b11t it mas not o a r e d  with that view; but it was offered as 
evidence of the fact itself. 

3. The defendant as a witness was examined as to the sol- 
vency of faid Reid and he answered, " that at  the time of the 
deposit of tobacco he  believed he was solvent." The plaintiff 
objected to this and said " that the witliess should be confined 
to his general reputation." 

There certainly conld be no objection to the witness stating 
his belief about it. What  his belief amounts to, was another 
question. Reputation is not the only evidence of solvency or 
insolvency. I f  the object mas as it seems to have been, to 
5 ~ 1 0 ~  that the defendant acted in good faith, it was competent 
for that purpose, but i t  left the question open as to whether he 
had exercised reasonable diligence in making inquiries to sup- 
port his belief. 

His  Honor's charge upon a nnrnber of points is set out and 
there is a general exception on the part cf the plaintiff. 

W e  have not discovered any error. There is no error. 

PER CURIAJI. Judgment affirmed. 
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STATE ex rel. LIPPARD and wife v. TROUTMAN, Guardian, et  at. 

STATE on the relation of PETER LIPPARD and wife v .  HENRY 
TROUTMAN, Guardian, and others. 

The Act  of 18GG-'67, chap. 18, sec. I, relates only to debts and causes 
of action arising out of new matter, and transactions subsequent t o  
the 7th day of Xay, 1865, and was not intended to embrace old debts 
or transactions occurring before that date, out of which causes of ac- 
tion might arise after that date. Therefore, where i n  an action on a 
guardian bond, the plaintiff, a feme covert, became of full age i n  1860, 
married in  1869, and instituted the ac t~on  in 1874: Held, that the 
statute of limitations did not bar the right of action. 

The provision of the C. C. P., alloming a f m e  covert to sue or be sued 
concerning her separate property does not remove the disability of 
coverture, so as to allow the statute of limitations to bar s fern covert's 
right of action. 

The right of suing alone is a privilege which may be used for the ad- 
vantage of a feme covert,but a failure to exercise this privilege, eannot 
operate to  her prejudice. 

(Johnson v. 'IVimZow, 63 N. C. Rep, 552; Pbtt V. Western N. 0. Railroad 
Company, 65 N. C. Rep. 74; Harris v. Harris, 71 N. C. Rep. 174; 
#haler v. Millsapps, 71 N. C. Rep. 207, cited and approved.) 

CNIL ACTION on a guardian bond, tried a t  Pall Tertn, 1874, 
of the Superior Court of IREDELL county, before his Honor 
Judge Mitchell. 

The  facts as agreed by counsel, are snbstantially as follows : 
T h e  defendant, Troutman became guardian for the feme 

plaintiff in 1853, entering into bond in the sum of $500, with 
one Kyles, and Alexander as sureties. Alexander is dead, and 
the defendant, Stcphenson, is his administrator. A no$. pros. 
was entered as to Troutrnan and Kyles, they being notoriously 
insolvent, the action standing against Stephensou, the admin- 
istrator, alone. 

I t  was in evidence, from a report of a Commissioner, that 
Troutmau had in his house property or moneg of his ward, or 
ought to have, of greater value thau tho arnonnt of his bond, 
T h e  defendant, Stephenson, relied upon the statute of limita- 
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STATE ex rel. LIPPARD and wife v. TROUTXAIT, Guardian, at al. 

tions in favor of snreties. The evidence was that the feme 
plaintiff became of age on the 21st of March, 1866;. that she 
married the other plaintiff in 1869, and that this action was 
instituted in January, 1874. 

The defendant's counsel asked his Honor to charge the jury 
that the plaintiffs were not entitled to recover in this action, 
being barred by the statute in favor of sureties; and at all 
events, that the husband was so bound. 

His Honor thought otherwise, and so charged, that neither 
the Jeme plai~ltiff nor her husband \vas barred fro111 a recovery 
on account of the statute of lirnitntions. To this the dcfend- 
ant excepted. 

There was a verdict and judgment for the plaintiffs ; from 
which the defendant appealed. 

8cott & CaZdweZZ, for appellant. 
Furches, contra. 

SETTLE, J. This is an action upon a guardian's bond, exe- 
cnted in 1853; and the defence is the statute of limitations in 
favor of sureties. The feme plaintiff became of full age on 
the 1st of March, 1866, was married in 1869, and with her 
husband commenced this action in 1874. 

It is admitted that the statute of limitations mas suspended 
by a series of acts, from the 11th day of May, 1861, until the 
1st day of January, 1870. Johnson v. IPinslow, 63 N. C. 
Rep., 552 ; Plot t  v. Western N. C. Bailroad Company, 65 
N. C. Rep. 74. But the defendant says the act of 1866-'67, 
chap. 18, sec. 1, so explained and qualified the act of 1866-'67, 
chap. 17, sec. 8, as to open the Courts to plaintiff, since tlie 1st 
day of May, 1865, and canse the statute to run and bar this 
action. 

But it is evident that the act relied upon fbr this purpose, 
relates only to debts and causes of action arising out of new 
~rlatters and transactions subsequent to the 1st day of May, 
1865, and mas not intended to ombrace old debts or transac- 
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tions occurring before that date, out of which causes of action 
might arise after that date. I t  certainly mas not intended to 
embrace an old transaction like this, where the bond was exe- 
cuted in 1858. While stay laws were passed on the one hand 
for the benefit of debtors, the statote of limitations was sus- 
pended on the other, to save the rights of creditors. The de- 
fendants' counsel cited the Conrt to Fiurris r-. I-larris, 71 N. 
C. Rep., 174, but that case will be found, upon examination, 
to support the position here taken ; for in that case the statute 
begun to run in 1858, and the full time, from the 20th of Xay, 
1861, to the 1st of January; 16170, was eliminated from the cal- 
culation of time. 

Bnt  it is further conteuded, that as this suit was not brought 
within three years after the 1st of January, 1870, the plaintiff 
is still barred, and the counsel cited Shuler v. Nillsaps, '71 N. 
C. Rep.  297, to show that when the action concerns the sepa- 
rate property of the wife, she vmy sue aloue, and he therefore 
argues that in such cases, covertnre is not now a disability. 
The general rule is, where a married woman is a party, her 
husband must be joined with her. But the statute makes cer- 
tain exceptions in favor of the wife, one of which is, she msy 
sue alone, when the action concerns her separate property. 
Bat. Rev., chap. 17, eec. 56. This seems to be a privilege 
given to married women which may be used for their advan- 
tage, but a failure to exercise it io not to operate to their prejn- 
dice. For in addition ta the general rule above stated, cover- 
ture is recognized and treated as a disability in sections 27, 42 
and 64 of Bat. Rev., chapter 17. Then as the feme plaintifi 
did not become of age until 1866, the suspension of thestatntct 
of' limitations saved her rights until the 1st of January, 1870. 
But before that time, to-wit, in 1869, she w n t  nnder the dis- 
ability of coverture; and sec. 28 of chapter 17, Bat. Rev. 
enacts " When two or more disabilities shzll co-exist, or when' 
one disability shall supervene an existing one, the period pre- 
scribed within which an action tnay be brouglit, shall not be- 
gin to run until the termination of the latest diszbility. 
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KINYON v. BROCK, Ex'r. 

His Honor in the Superior Court held that the plaintiffs 
mere not barred, and in this opinion we concur. 

Let this be certified, k c .  

PER CURIAN. Judgment af3rmed. 

L. G. KINYON v. R. E. BROCK, Ex'r. of W. A. HOWELL. 

The same strict degree of diligence which was required of a guarantee 
before and since the war, could not be exacted of him during the war. 
That forbearance which would amount to Zashss now, was, from the 
very natnre of things, unavoidable then. 

Therefore, where in  the spring of 1860, A, the testator of the defend- 
ant, executed to B a guaranty on the note of U, which note was made 
on the 12th of March, 1860, and was due on the 1 s t  of September fol. 
lowing: Held, that the failure of B to sue C during the war, and the 
subsequent insolvency of C, did not amount to  laches sufficient to  re- 
lease A from his guaranty. 

(The cases of As7lford v. Robinson, 8 Ired. 114, and Farr.ozo v. aspass, 
11 Ired. 174, cited and approved.) 

CIVIL ACTION, for the recovery of money upon a guaranty, 
tried before Wilson, J, at the Fall Term, 1874, of DAVIE 
Superior Conrt, upon the following 

CASE AGREED. 

In  the spring of 1860, W. A. Howell, the testator of defen- 
dant, purchased a tract of land of the plaintiff at the price of 
$3,500, and in part payment therefor, delivered to the plaintiff 
a note of hand on S. L. Howell, for the sum of $2,500, dated 
12th day of March, 1860, and due on the 1st day of Septem- 
ber following. The plaintiff being unwilling to receive said 
note withont other security, W. A. Howell, at the time he 
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passed it to the plaintiff, executed and delivered to him the 
following guaranty on a separate piece of paper: 

1 " For value received, I hereby guarantee the note on S. L. 
1 Howell of $2,600, to be good and solvent. This 9th day May, 

1860. W. A. HOWELL." 

O n  the 11 th day of September, 1860, S. L. Howell paid to 
the plaintifi the sum of $950; and in the month of Dezember, 
ISGO, he paid the further sum of $495. The said S. L. Howell 
also paid the plaintiff in January, 1864, the sum of $700, in 
Confederate Treasury notes, which was to be allowed ns a pay- 
ment, to its value, upon the said note of $2,500. No further 
payments had been made on said note. 

S. L. Howell was a brother of the guarantor, W. A. Howell, 
and lived at the time in the town of Mocksville, Davie county ; 
W. A. Howell lived in said county, some twelve miles from 
Mocksville ; and the plaintiff lived at East Bend, i n  the county 
of Yadkin, a distance of about 32 rniles from Mocksville. 

S. L. Howell was solvent on the 9th May, 1860, and re- 
mained solvent until the close of the war i n  1865, when by the 
loss of liis slaves amd other losses by the result of the war, he 
became insolvent; in consequence of which, nothing could have 
been made out of him. In  December, 1868, S. L. I-Iowell was 
declared bankrupt. 

(a,) That after the close of the war, W. A. Howell, in a con- 
versation with his son-in-law, Dr. D. W. Kinyon, said that 

he expected to have to pay the plaintiff's debt," as he did 
not " believe that his brother, S. L. Howell, would do so." 

(b.) Thnt W. A. Howell and the defendant,.R. E. Brock, 
were both notified since the close of the war, that they were 
looked to for the payment of plaintiff's debt. 

(d.) That W. A. Howell and S. L. Howell had been engnged 
in the mercantile bnsiness in the town of Mocksville a few 
gears prior to the sale of the land before mentioned ; and that 
S. L. Howell was indebted to W. A. Howell, over and above 
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the  note transferred to the plaintiff, on the 9th day of May, 
1860, in the sum vf $2,5OO,'or thereabouts, which notes W. A. 
Howell held, without instituting suit until his death in 1867, 
and which have never been paid. 

(d.) That plaintiff; prior to 1862, placed tlie note on S. L. 
IIowell in the hands of an attorney for collection, and subse- 
q u c n t l ~  instructed him not to sue. (Should the Court con- 
sider this as protected as a privileged communication between 
counsel and client, which they are not compelled to disclose, it 
is not to be considered as a part of the case.) 

The  above paragraphs a, b, c, d, if in the opinion of the 
Court, they are not competent evidence, are riot to be consid- 
ered in making up the decision. 

I f  upon- the foregoing statement, or so much thereof as is 
competent evidence, the Court s h o ~ ~ l d  be of opinion with the 
plaintiff, judgtrient is to be rendered in his favor for the sum 
of $-, with interest, &c. ; otherwise for the defendznt. 

His  Honor being of opinion that the plaintiff by his negli- 
gence had lost the right to sue the guarantor, gave judgment 
against him for costs ; from which judgment the plaintifl ap- 
pealed. 

Furclies, for appellant. 
Bailey and Brow~t, contra. 

SETTLE, J. The record presents this question : Wae the 
defendant discharged from liability hy the forbearance of the 
plaintiff to sut: :he maker of t h o  nntr, which the defendant's 
testator guaranteed Z W e  ]nay rernark in the  outset, that the  
sanie.strict degree of diligence \\ liich mas required of tlie guar- 
antee, before and since the war, was not to be exacted of him 
during the war. 111  other words, forbearance w!lich would 
amonnt to laches now, was from the very nature of things un- 
avoidable then. 

With this nnde~standing let us exanline the case at  bar. The 
note guarantied did not fall dne until the 1st of September, 
1860, and on the 11th of that month tlie plaintiff collected 
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$950, and again in December of the same year, collected $496. 
Of course the guaranty implied that the plaintiff should have 

a reasonable time to collect the  debt after i t  fell due. Ashford 
v. Robinson, 8 Ired., 114. 

But  suppose he had bronght suit immediately upon the ma- 
turity of the note, he could not have had execution of his 
judgment, even in the County Court, before the passage of the 
Act of 1860-'61, chapter 16, section 8, which stayed all exc- 
cutions and required the sheriff to return then1 unsatisfied. 
And let i t  be borne in mind, tbat from that time until tlie close 
of tile war, the cunrts were practically closed, agaiast the col- 
lection of debts, by the varions Acts of the  General Assembly, 
passed for that purpose. Perhaps the plaintiff could hare col- 
lected his debt in Confederate money. Indeed, he did receive 
$700 of tlmt currency i n  J a n n a r ~ ,  1864, but we know from 
the history of the times, that he could not have collected 
l ~ i s  debt in good nloney. No  such negligence has been 
shown as would discl~arge the defendant up to the close of the 
war, when S. L. IIowell became insolvent by the loss of his 
slaves. 

From that time furward the defendant cannot complain of 
the forbearance of the plaintiff, for he was no t  required to d o  
a vain thing, and sue an insolvent man, and a gaarantor is not 
discharged simply by the negligence of the other party, but h e  
must also show that be has sustained loss by such negligence. 
Ashford v. Robin,soson, supra  ; Far row v. Respuss, 11 Ired., 
174. How could it have helped the defmdant for the plaintiff' 
to have sued S. L. H o ~ e l l ,  after his insolvency? The  forbear- 
ance of the plaintiff to  sue for some time after the insolvency 
of S. L. Howell was, in fact, an indulgence to the defendant, 

Without invoking the aid of the evidence ol2jected to, enough 
appears upon tlre record to warrant the conclnsion that W. A. 
Howell had full notice of the indulgence extended bg the  
plaintiff to his brother, S. L. Howell, and it does not appear 
that he ever endeavored to quicken the diligence of the plain- 
tiff. W e  attach no importance to the fact that the plaintiff 
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placed the note in  the hands of an attorney for collection, and 
afterward directed him not to sue, which fact, by the way, is 
objected to on the ground that it was brought to light by a 
violation of that confidence between attorney and client, which 
the law protects, for admitting it in its full force, does not affect 
OUP concl~~sion. Doubtless the plaintiff was casting about i n  
his own mind the chances of collecting hie, debt, and the fact 
that he determined to sue to-day cannot bind him to remain 
of the same opinion to-morrov, even in the face of stay laws, 
Confederate money and other obstacles which met him at the 
threshold of the Temple of Justice. 

The judgment of the Superior Court is rever~ed, and judg- 
ment may be entered here for the plaintiff' for the amount 
agreed upon by the parties in case the Court should be of 
opinion with the plaintiff. 

PER CURIAM. Judgment reverscd, and judgment for the 
plaintiff. 

WILSON & SHOBER a. U. F. MOORE and others. 

I t  is error to  dismiss a complaint, because the defendants are summoned 
to answer the complaint of A and B alone, and the complaint is in 
the name of A and B and others. 

Where the summons is to A and B in their individual capacity, and also 
as executors, and the complaint is against them as individuals and 
executors, and also as agents or trustees as well as stockholders, &c,, 
it is  error to dismiss the complaint. 

Where a summons conclucles with a demand of the relief demanded in 
the complaint, and the complaint shows a cause of action arising out 
of contract for the recovery of money only, and demands judgment 
for a specific sum, and for such other and further relief, &c., the com- 
plaint should not be dismissed. 

This was a MOTION to .set aside rs complaint, heard by his 
Honor, Judge Tourgee, at Spring Term, 1874, of GUILBORD 
Snperior Court. - 
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A t  the return term of the summons and before answer filed, 
the counsel for the defendants moved to set aside the complaint 
filed by the plaintiffs in the cause, upon the following grounds : 

1. For a variance between the summons and complaint, in 
that the summons commanded the defendant to answer the 
complaint of Wilson & Shober alone, while in the complaint 
they sue for themselves and in behalf of all others, the creditors 
and note holders of the Bank of the State of North Carolina, 
who will come forward and contribute to the expenses of the 
action. 

2. For a variance between the summons and complaint, in 
that, the defendants B. F. Moore and Margaret B. Mordecai 
are sued in their capacity, respectively as an individual and as 
executrix of Geo. W. Mordecai, while in the complaint they 
are sued and judgment demanded against them not only on the 
ground of the individual liability of the said B. F. Moore and 
Geo. W. Mordecai, deceased, but also because they, the said 
Moore and Mordecai, had become liable to plaintiffs, as agente 
or trnstees as well as stockholders, in connection with the other 
defendants. 

3. That the summons concluded with a demand fur the relief 
demanded in the complaint, while the complaint itself shows a 
cause of action arising on contract for the recovery of money 
only, and demands judgment so far as the plaintiffs in the sum- 
mons are concerned, for a specific sum, and for such other and 
further relief, &c. 

The plaintiffs insisted that the motion should not be granted 
for either of grounds relied on, but moved, in the event that 
either the first or becond ground should be deemed sufficient 
to dismiss, to be allowed to amend the summons. This was 
refused by hie Honor, who intimated that tlme plaintiffs might 
amend their complaint if they chose so to do. Plaintiffs de- 
clined to amend their complaint, whereupon it was adjudged 
by the Court that the complaint be dismissed. 

Prom this judgment, plaintiffs appealed. 
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Billard & Xoore, for appellants. 
Gatling and Snozo, contra. 

BYBUM, J. I f  this were an action at common law, began by 
general process, the plaintiff might have declared pui tam or 
the defendant might have been declared against, in his repre- 
sentative character. But the 12ule does no1 hold econverso, for 
if the process is, to answer the plaintiff yui turn and the dcclara- 
tion is in his own name only, the variance wonld be fatal. The  
rule was, that where the process was special, that is to answer 
the plaintiff suing iu  a particular capacity or calling ilpori the 
defendant to answer in some particular capacity, the declara- 
tion must conform thc t~ to .  Bat where the process is to an- 
swer generally, the declaration may be particular, and if against 
the defendant in several characters i t  does not contradict the 
general process, and is no variance. 1 Tidd's Pr .  450. 

But in those cases where there was a variatlce between the 
writ and declaration, the rule was, not to move to set a ~ i d e  the 
declaration, as was done here, and for which there seems to be 
no precedent, but the motion was to abate the writ. The  de- 
fendant craved oyer of the writ and if upon reading it the writ 
contained any conditions not contained in the declaration, he 
took advantage of the rariance by plea in abatement of the 
writ. 3 El. 299 ; 2 Lil. Abr. 629. 

But this indulgence having been abused and made an instrn- 
ment of delay, the Coorts of Common L m  made a rnle that 
oyer shonld not be granted of the original writ, which rnle had 
the effect of' abolising pleas in abatement, founded on facts 
which could only be ascertained by the examination of the writ 
itself. I n  consequence of this rule, i t  was afterwards held, thet 
if the defendant demanded oyer of the writ, the plaintiff might 
proceed as if no such demand had been made. Doug. 227-'8 ; 
Bro. Abr. tit. Oyer, 692; 2 Ld. Rayrn. 970 ; 2 Wils. 97 ; Co. 
Inst. 320; Gilbert C. P. 52. 

So if this was an action at Common Law the defendant's 
rnotion would fail; 1st. because the matter alleged does uot 
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constitute a variance; 2d. if it did i t  confd only be used as 
ground of plea in abatement of the writ, and not of the 
declaration. 

But  under onr new Constitution and Code, me have adopted 
substantially the practice and procedure of the Courts of hquity 
and not of the Courts of Co~nlnon Law. I n  Equity the bill 
precedes the S u b p n a ,  which issues to bring the parties de- 
fendant into conrt. The prnyer of the bill is not L' Your Orator, 
therefore, prays that he may have such and snch relief; but it 
is to the end therefore that the defendants m y  answer the 
iuterr~gatories and that yonr Orator may have the specified re- 
lief, may it please yonr Honor to g14ant a writ of subpcena re- 
quiring the defendant to appear by a certain day 2nd answer 
the  bill, arid abide by the decrse of the Court." Adams Eq. 
309. The  subpcena is wed  to designate and bring the parties 
into eourt only, it neither specifies, as the old common law writ 
frequently did in what right the plaintiff claims relief; nor the 
~ i g h t  in whidh the defendant i s  sought to be charged. These 
matters are set forth in the bill only, and the subpcena points 
to the hi11 as containing the causes of suit which are to be an- 
swered. A s  then it is clearly not the ofice of the s u b p n a  to 
spe2if.y the plaintiffs claim or the defendants liability, therecan 
be no such thing as a variance om that account; and such a 
motion as the present is an unheard of proceeding in Equity 
and would not be there tolerated. 

T h e  only difference between the practice under the Code, 
and in the Court of Equity is, that by the Code the summons 
does not follow but precede8 the complaiut. " I t  shall corn- 
mand the sheriff to Eummon the defendant toappear at  the next 
ensuing term of the Superior Court to answer the complaint 
of the  plaintiff." Bat. Rev., chap. 17, sec. 2;  0. 0. P., see. 
73. I n  both Courts its only operation and office is to give 
notice of an action begun, the p r t i e s  to it, and where the com- 
plaint will be filed. 

In  our case these purposes have been answered and the de- 
fendants have had every privilege allowed by the regular course 

36 
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of t h e  conrt .  T h e i r  objections seen] captions, and for  t h e  evi- 
d e n t  purpose of delay. 

T h e  whole scope a n d  design of t h e  n e w  C o d e  is, t o  dis- 
countenance  all di la tory pleas, and  to afford t h e  parties a cheap  
and epeedy trial, upon t h e  mer i t s  of  the i r  m a t t e r  i n  contro-  
versy. To effect this e n d  it is t h e  d u t y  of all  t h e  cour t s  to allow 
a ~ n e n d r n e n t s  in the  liberal spir i t  clearly indicated i n  t h e  Code. 
C. C. P., secs. 128 t o  136. T h e r e  is  error .  

PER CURIAM. J u d g m e n t  reversed and case remanded.  

BURWELL EAST and wife URSULA v. SAMUEL DOLIHITE. 

Where A, without consideration, promised to devise a tract of land to 
B, and on the faith of that promise, B conveyed a tract of land t o  C ; 
and afterwards A conveyed the tract she promised to devise t o  B to 
C ; Held, that the promise of A to  devise to  B was not a contract by 
A which a Court would specifically enforce, or by force of which a 
Oourt mould hold her a trustee of her land subject to  her life estate, 
for the benefit of B; and that i t  did not destroy her power freely to  
devise or otherwise convey her land; nor did i t  estop @ froin accept- 
ing the conveyance from her. 

A person may make a binding contract to devise his landsin a particular 
way, and a Court of Equity, in a proper case, will enforce in effect a 
specific performance of the contract. And also an owner of land 
may convert himself into a trustee for some other person without 
writing by an estoppel in  p i s .  

The damage to support an estoppel, and convert the owner into a trustee, 
must be something more substantial than what would technically 
amount to a consideration in a contract. It must be a substantial one, 
and of such character that the person suutaining i t  cannot be put 
back i n  his former condition, and cannot be adequately compensated 
by pecuniary damages. 

(Sandemon v. Ballance, 2 Jones Eq. 322; Mmon v. Williams, 66 N. C. 
Rep. 564, cited an? approved.) 

CIVIL ACTION, tr ied before his  Honor, Cloud, J., at Spring 
Term, 1874, of Srox~s  Superior Coart. 
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Upon the trial below, the jury having responded to certain 
issues submitted to them, his Eonor gave judgment for the 
defendant. From this judgment plaintiffs appealed. 

A11 the facts necessary to an understanding of the points 
decided, are stated in the opinion of the Court. 

Dil lard d3 Gilmer and Sh$p B Bailey, for appellants. 
Scales d3 Scales and @rages, contra. 

RODMAN, J. From the record, the facts appear substantidly 
ihese. I n  1863 William Dulihite died intestate, possessed of 
personal property worth abont $300, and seized in fee of 238 
acres of land. H e  left a widow, Elizabeth, aud five children, 
viz : Samuel, (the defendant) Tyree, Mary, Harden, and Ur-  
sula, (the ferne plaintiff.) One Carson became his adminis- 
trator, and the widow and Ursula Riddle were his sureties. 
H e  received the personal assets and absconded, leaving his 
sureties liable. Some short time afterwards an arrangement, 
which was never put in writing, was entered into between the 
widow and children to the following eff'ect : 

1. Samuel was to release his interest in his father's estate, 
and to receive the land of Ursula Riddle at her death, by 
devise from her. She was an old, unmarried lady, the aunt of 
the children. 

2. Tyree was in like manner to release and to receive the 
land of Mary Riddle, who was a sister of Ursula, and eimilarly 
situated. 

3. Harden was to receive from his mother fifty acres of land 
which she held in her own right, and the four other children 
were each to pay him $25. 
4, Mary was to receive one-half of her father's 238 acres. 
5. Ursula, the plaintiff, was to receive the other half. 
6. It was also agreed that the ~uret ies  to the administration 

bond should not be disturbed. 
I t  does not appear that Ursula and Mary Riddle were par- 
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ties to this arrangement, fnrther than that it was known to 
them, and they execnted wills acccording to it 

This arrangement was so far carried into effect that Harden 
received a deod for his mother's land, and the $100 agreed on. 
A deed to Ursula East, the plaintiff, f,or one half of her father's 
238 acres, was execnted by all the other children except 
Samuel, and she took possession. It does not appear why 
Bamnel failed to join in the deed. Mary received a deed for 
and took possersion of the other half of that land. Sarriuel arld 
Xary Riddle rented the lands of Ursula and Mary Riddle re- 
spectively, and went to live on them as tenants. 

Bcme time after this arrangement was made, and partly per- 
formed, TJm11I.a Riddle changed her mind ; she destroyed the 
will she had made in  favor of Samuel, and made one in favor 
of the p!aintiff Ursnla. Samuel in his answer saps this change 
was procured through the fraud of the plaintiff; but there is 
no evidence to that effect. 

Ijpon this change the plaintiff became tenant of Ursula Rid- 
dle, and Samuel took posscssion of the half of his father's land, 
which had before been conveyed to the plaintiff, and all the 
other children conveyed their estates in that land to him. 
After this, Ursula Riddle signed 'a deed fur her land to the 
plaintiffs, which she showed to piintiff, bnt never delivered 
to her. 

This state of affairs lasted for several years, when Ursula- 
Xiddle again changed her mind, and conveyed her land, by 
deed, to the defendant Samuel. The plaintiff charges that this 
change of purpose was induced by the fraud of the defendant ; 
but there is no evidence to that effect. 

Upon this state of facts, the  plaintiff contends that Ursula 
Riddle became a trustee of her lands for the plaintiff, subject 
to a life estate in said Ursula, and that the defendant Samuel 
-was equitably e~ topped  from accepting a conveyance, and prays 
that he be declared a trustee for her. 

I t  would not be to the advantage of the plaintiff to contend 
dhat the original arrangement was irrevocably binding on tho 
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parties, or on them and Ursula Riddle ; for that  gave the land 
i n  controversy to Samuel. Bu t  we cannot see any circilrn- 
stance in what the plaintiff calls the  second arrangeriient, to 
distinguisl~ i t  in this reapect, favorably fbr tlie plaintif  frorn 
the  first. If, by the law of North Carolina, part performance 
can in any case take an oral contract for the conveyance of 
lands, out of the statute of frauds, i t  would seem that, as be- 
tween t ! ~  children, who were the  parties to the first arrange- 
ment,  it ~ h o u l d  do so in that  case. That  queation is not pre- 
sented, aud it is nnnecefisary to express any opir~ion on it. 

I f  we p a t  that  arrangement ont of view as a binding one, 
we are of the opinion that the second arrangement did not 
amount to a contract by Ursula Riddle, which a Court would 
qxcificnlly enforce ; or by force of which a Court  would hold 
her a trustee of her land, subject to her life estate, for the 
benefit of the plaintiff; and that I t  did not destroy her potver 
freely to devise or otherwiw convey her land ; and tliat i t  did 
not estop the defendant from accepting a conveyance from her. 

First, as to Ursula Riddle:  
S h e  promised the  plaintiff to devise her land to the pIain:iR, 

and the  plaintiff on the faith of that  promise, rented the  land 
of Ursnla, and also convejled her interest in one half of her 
f'dtdther'a land to Samuel. There  was no consideration for the 
promise of Ursnla in any advantage to her. T h e  plaintiff paid 
her  rent  : but  tlmt was only as a cornpensatiun for the use of her 
land. 

Neither was there any consideration for the prornise in the 
form of a disadvautttge to the  plaintiff, by reason of her con- 
veyance to Samuel : for that was intended, and wonld be held 
to be on  a condition to be void, if Ursula Kiddle failed to de- 
rise to the plaintiff as she had promised to do. 

T!lc first arrdngelaent w ~ s  evidently conditioned on the evelit 
t ha t  t he  two aunts, Ursnla, and Mary, should devise as they 
were expected to do, and the second arrangement (if it can 
properly be called an arrangement,) was conditioned on the will 
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of Ursula, and on the failure of that condition the plaintiff was 
remitted to her prjor right. 

I t  is saggested that the plaintiff acted to her prejudice ir. 
yielding the occupation of her land for so many years tu  Sam- 
uel, who may have allowed thern to become wasted by neglect 
or bad husbandry. Although this does not appear as a fact, yet 
i t  may have beet1 so, and it may be supposed that to some ex- 
tent the plaintiff was or might have been damaged, by acting 
on the promises of Ursula. 

Under the circilmetances what was the effect of the promise 
of Ursula to devise to the plaintiffs ? 

No doubt a person may make a binding contract to devise 
his lands in a particnlar way, and a Court of Eq~zity ill a 
p4oper  case will enforce in effect a specific performance of the 
contract. 1 Story Eq. Jur., secs. 781, 755, 786, 793; Sernmee 
v. Wo~thTLi?~gham, 38 Md. 298 ; Moo~house v. C'olwh, 9 E. L. 
E. E. R., 136 ; B e A l e y  v. Newland, 2 P. Willian~s, 108, 608. 

I n  England and in tilose States in which the doctrine of part 
performance is admitted, such contracts will be enforced, even 
when not written, when the enforcement is necessar,y to pre- 
vent a fraud. 

I t  is said that in this State we have got rid of that doctrine. 
Under the statute of frauds, no contract for the conveyance of 
any interest in land is valid if not in writing, and it is said that 
in this State we admit of no exception. 

Nevertheless it is held, that an owner of land rnby convert 
hirnself into a trustee for some other person, without w?iting, 
by an estoppel i n  pais, as in Sunderson v. Ballancd, 2 Jones, 
Eq. 322. 

T h e  plaintiff docs not seeka ~pecific perform:ince, or to con- 
vert Ursula Riddle into a trustee on the groand that the con- 
tract, though oral, 11av been in part performed. She puts her , 
case on this proposition ; that by the prornises of Ursula Riddle 
to devise to her, she was induced so to act, that in thc event of 
the nonperfor~nance of the promibe she would be injured. She 
contends that her case comes within the principle of Sander- 
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sol2 v. BcrlL'ance, above cited, i7lmon v. TI~iZZiams, 66 PIT. C. 
Rep. 564, and of other cases to the same eflect. 

A s  an objection to this, we lay no stress on the absence of 
proof' tlrat the  plaintiff was damaged by her reliance on the 
promiee. A change of residence rnay of itself imply $orlie 

damage. Bn t  the  damage to support an estoppel against the  
owner of an estate, and convert h i ~ n  into n trustee, must be 
so~nething more substantid than what would teclinically amount 
to a consideration in a contract. 

I t  must be a ~uhstant ia l  one, a!ld of fnvh a character that the 
person sustait~ing it, cannot be put back in his former condition 
and cannot be adequately cornpenbated 11y pecnniary damages. 
Tlic strongest ol?jrction, h o ~ ~ e v e r ,  to the view of the plaintiff, 
arises ont of the nntnre of t l ~ e  prowise. 

I will not venture to sayt11;lt a promise to be perfiirmed i l t  

the f r l t ~ ~ r e ,  cnn i n  no case, and ~ i n d e r  no circumstances, .be the 
foundation of an estoppel, E u t  certairlly, i n  general tlle fonn- 
dntion of sncli estoppels as we are considering, is t1,e fraudulent 
misrepresentation or c~rrceal i~~er l  t of' a fact. 

They arc fonndcd on tlle trand, a c t i ~ d  or i n  co-lternp'ation 
of lam, of the part? n ho is l~eld  I)or~nd. Cut  i n  this case there 
WBS no fraud ou the part of Uranla lliddle. I t  c a n ~ ~ o t  be said 
that the f:czi1111-e to perform a prowise is necessarily a fiarid. 
Still less can that be said of a pri)ulise to ~ n a k c  a will in a cer- 
tain wa?. Slicll a pron~isc,  (excel~t urlder dpecial circumstances, 
wliich, as 11~s been seen, would requite a co11rt to enforce ite 
specific perfonnancc), carr cs with it, as a v i i l  itself does, the  
idea and condition of' revo~*aLility. I t  expresses a present in-  
tent, and is tlnde~sto!)d to be coirti~igent on the continuance 
the  intent. I corrceive there ia 110 case ~~11ci.e enell a promix. 
has been considered ab tile foiindntiun of an estoppel. 

T h e w  :ire in onr 11 ) ( J ~ < s  of &ports s e ~  c r d  cases of' action. 
brougl~t  to teeover f(tr ~tlrvices relldered to a person since r!e- 
cea~ed ,  I ~ ~ I I I  tlleft,iit!i of expectatio~ls 11cltl out, or protni:e6 
made by hiin, to coni1)enswte the plaintiff' 1)y his will, which he  
i"3iled to do. It1 s~icll cases it 112s h e n  held. that the plaintifi 
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could not recover, because the eirrumstances negatived an im- 
plied promise to pay. But the idea is uot arly where sug- 
gested, that an estoppel inpais had been created under which 
the? could claim as cestui pue trust of the estate. T h e  doc- 
trine contended for would be dangerons. It would practically 
convert mere words, without writing, without witnmges ellosen 
to  attest, or any solemnity, such as the law prescribes for wills, 
in to  an irrevocable will in the shape of a trust. 

Second. Was the defendant Samuel estopped to accept the  
land 1 

H e  has the  legal title, and we can see nothing in the case to 
make it against Equity and good conscience for him to keep it. 

H e  says in his answer that he 'byuietly submitted " to the 
change in the will of Ursula Riddle, by which the plaintiff was 
sabstitrlted for him as devisec, and this with tile fact, that after 
that change he took a deed for the half of his father's land 
which had previously been conveyed to the  plaintiff', and pos- 
sessed i t  for several years, is urged as creating an estoppel 
against him. 

It clznngt be seriously contended that because a person named 
as legatee in the will of living person " quietly submits" to a 
change in tlie will made by the living testator, and act as if h e  
had abandoned all ~xpectations under the will, ho becomes 
estopped from ever accepting a legacy from tlie testator, in 
case he sl~ould again alter his will and give him one. 

A s  the deed to the defendant for the Dolil~ite land, was evi- 
dently intended to be conditional upon the event that Ursula 
Riddle conveyed to the plaintiff, the defendant is a trnstee of 
that land for tlre pllzinriff, and must convey to her as in his an- 
swer he oEers to do. 

PER CURIAM. Jndgment below aflirrned. 
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- 
LONG, Assignee v. STEPHENSOX 

J. J. LOXG, Assignee, v. W. T. STEPHENSON. 

Before nn action can be sustained against an endorser of a draft, i t  must 
appear that the same has been presented to the drawee for acceptance 
or payment, and that due notice has been given to the endorser of its 
non-accptance or non payment. 

(Hubhard v. T ~ o y ,  2 Ired. 134; Denny v. Palmer, 6 Ired. 623, cited and 
approved .) 

CIVIL ACTION, heard before Albertson, J.! at Spring Term, 
1874, of N O R T H ~ P T O N  Saperior Conrt. 

On the 23th day of January, 1562, one N. M. Long, Jr., 
gave a sight draft 011 Col. N. 141. Long, for  he sum of fonr 
hundred dollars, payable to Mrs. 31. Mi'. Ransom or order. 
' this draft was transferred to the defendant, and by him trans- 
ferred to the pleintifl. 

This action was brought to recover the value of the draft, 
with darnages. The plaintiff alleged that Col. W. N. Long 
refnsed to accept or pay the draft, and that defendant on de- 
tnand, before action was bronght, also refused to pay. 

The  defendant alleged that he had no knowledge of the re- 
fueal of N. M. Long to accept or pay the draft, and that he 
bad no notice of the non acceptance or non-payment of the 
same until s!~ortly before this action, and that he had reason 
to believe that the draft was never presented to N. M. Long. 

Tha t  the draft had been protested and no notice given of 
its nor1 payment to the defeudant. 

T h e  jury returned a verdict subject to tlie opinion of the 
Court, as to whe t lw upon the facts the plaintiff was entitled 
to recover. The C?,urt gave judgment for the defendant, and 
thereupon the plaiutifjt' appealed. 

3. B. Yeebles and Con@Zand, for appellant. 
Smith d3 Strong, contra, submitted that the draft must be 

presented to drawer for p.lyrnent. 2 Green. Ev., secs. 175, 
176 ; nor is presentment excused by drawer's death, insol- 
vency, &c. 16. sec. 177. 
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Xotice of non-payment shonld be given. Ib. sec. IS6 ; 
Bz~bbard v. Troy, 2 Ire., 134. 

Insolvency does not excuse, Denny v .  P a l m c ~  , 5 Ire., 623 ; 
Esdoile  v. Sowerby,  11 East., 113  ; 2 Parson Bill and Notes, 446. 

It must be in reasonable time. 1 6 .  506 cl sty .  ; 1 P a r & o t ~  
Bills and Kotes, 377, 361-2. 

SETTLE, J. The  anthorities cited by the defendant's counsel 
establish beyond c.ontruversj: 

1. T l ~ a t  the drdCt should have been presented for payment. 
2. Tha t  notice of non payment s1~0~11d have been given in 

reasonable time to tlie def'enrlant. 
A s  both of these essential reqni~i tes  to the maintenance of 

tilie action are wanting, we conclir \\it11 his IIonor t11at the 
plaintiff is not entitled to. recover. 

PER CURISN. Judgment  affirmed. 

3IATTIIISS HARVEY and others c. AXOS HARVEY and others. 

T\ here: delises of l a r d  arc vague and indefinite, i t  is coillpetent for the 
Court, by the i n t c r~en t ion  of comn~issioners, to  render tha t  certain 
n11ich u as Lefole uncertain, and thus efl'ectuate the  illtention of tlic 
testntor. And there being no s~gges t ion  of fraud or n l i s condu~ t  o:i 
the p u t  of such ~~lil inissioncrs.  and no cvidence offcred to sustain tlie 

e scep t iomto  their leport, the  leport s l~ould  be confinlied. 

TTl~erc a testator clcrisecl to A nncl C, two of his sons, each a poltion v i  
his l a ~ l d ,  and in  ailother clause directed the residur to  be sol(?, and  
the  proceeds to  be divided bet- een othels of his children : IltZiT, ihnt 
A aild B nlay be  regarded ns tennllts in cornnloll ~ i t h  those ~ ln in i inp  
the  residue; aiid tha t  thc  Court may call to  its aid coii:iiiissioners to 
make yartition of the  lands of the  testator. 

( I h e  v D i l ~ i ~ ,  10 Ircd. 431;  B ~ ( I C ~ J I ( W  v. Ellis, 2 Dcv. & B a t .  Cq. 20. 
cited nnd approved.) 
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HARVEY el al. v. HARVEY el a?. 

T h e  following are the  facts as found by his I jonor : 
1. Thonlas Harvey the deceated, died on the 16th day of 

November, A. D. 1867, leaving him surviving, the  pla'ntifls 
Matthias I-Iarvey, Elizabeth Aldridgs, wife of' L. H. Aldridge, 
Catharine E. Taylor, wife of Green Taylor, and the defen- 
dants Amos Harvey,  Franklin Harvey and Thomas Harvey,  
Jr . ,  his only heirs at I a r .  

Tha t  the said T h o ~ u a s  Harvey, Sr., was at  the time of his 
death seised and possessed of two tracts of' land wllich h e  re- 
garded as one plantation, situated in Lenoir county, one tract 
containing about 7b5 acres, the othcr 689 acres. T h e  m a l l e r  
tract is distant from the larger abont one Iinndred yards. 

Tha t  Thos. Harvey, Sr., left a last will and testament 
whereby, in item 2nd, h e  devihed to his son Thomas Harvey, 
Jr . ,  two hnndred and iif2y acres of' land including the buildings 
whereon I ( t h e  testator) now liveand occupy. By itern 3rd he 
also devised tu his son Franklin I larvey (under whom the de- 
fendant N\.edliam Moore) daims two hundred and fifty acres 
of land inclncling t l ~ e  buildings which the wid Franklin now 
occupies, and by i tem 4th h e  devised all the residne of my- 
(his) lands to be sold, and the proceeds equally divided between 
Amos Uarvey, Eliza Aldridge, his grand daughter Catharine 
E. Taylor, and  also one-fourth part to Matthias I-larvej's 
children. 

S t  the time of making the said will, a n a  also at the  time of' 
his death, the  testator resided on the  larger tract and the 
buildings occupied by Frank Harvey were sitnate on the same 
tract. 

T h e  undivided interest of F~anlz:  Harvey in the lands was 
sold by the sheriff', to satiety execntions in his hands, oti the 
10th April, 1871, and the defendant ?Seedham Moore, became 
t h e  purchaser for the  sum of $1,905.00, and took tho shcriff"~ 
deed therefor, dated 10th of April ,  18'71, vhich was probated 
16th  of April, 1871, and registered 011 1'7th of April, 1871'. 
T h e  defendant Moore went into posession of said interest, by 
virtue of this deed and ha8 since remained in possession. 
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HARVEY et al. a. HARVEY et aZ. 

On the 22nd February, 1873, the plaintiffa Miatthias Har- 
vey, L. IT. Aldridge and wife Eliza, Green Taylor and wife 
Catharine, and others, filed their petition against the defen- 
dants Amos Harvey, Franklin I-Iarvey, Thomas Harvey, J r . ,  
and Keedham Moore, before the Clerk of the Superior Court 
of Lenoir county, praying for n division and partition of said 
land according to the interest of the parties entitled thereto 
under the 2nd, 3rd and 4th items of the will. 

I n  pursuance of this petition, after due process eerved and 
~ x t u r n e d ,  the Court appointed Wiley J. Moscley, Thotnas A. 
Heath and W. J. Pope, Comnlissioners to make a divisior~ and 
partition of the land specified i n  the will. 

On the 19th day of April, 1873, the said Commissioners 
proceeded to set apart and allot the land, in obedience to the 
order of appointment, at which time they allotted to the de- 
t'endant Thomas Harvey, J r . ,  250 acres of land ont of the 
ldrger tract, inclnding the boildings occopied by Thornas Bar -  
veS, Sr., deceased at the time of his death ; to the defendant 
Kcedham Moore--claiming under Franklin, 250 acres of land, 
including the 682 acre tract and the buildicgs occupied by the 
defendant Franklin Harvey at the time of the death of the  
testator. Only 181% acres of the 250 acres allotted to the de- 
fendant Moore was carved out of the 705 acre tract, and the 
balance of said land of which the testator was seised, and 
which he devised to be sold under the 4th item of the will, 
they allotted entirely out of' the 705 acre tract. 

On the return of the report of the Commissioners, on the 
28th day of April, 1873, the defendant Needham Moore, filed 
the following exceptions to the confirmation of the report. 

1. That said Cornmiseioners set apart to him the 686 acre 
tract, which is entirely separate and distinct from the 705 acre 
tract, on which the buildiugs of Franklin I-larvey were situa- 
ted at'tlie death of the testator, and only allotted to him 181% 
acres out of the 105 acre tract. 

2. That the timber and wood necessary and convoaient for 
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fencing defer,dant7s farm is entirely cnt ofY said farm, and in 
order to fence said farm, he will ba compelled to get his timber 
off of a diflerent tract of land. 

3. That said partition is not in accordance with the meaning 
and intention of said testator as expressed in the 3d item of 
said will, but as he alleges t l ~ o  testator intended to give the 
said Franklin Htlrvey 250 acres of land entirely out of the 705 
acre tract, and that the 682 acre tract milst be allotted as a por- 
tion of the residue left to be sold under the 4th item in the will. 

No  evidence was offered to sustain the exceptions and the 
report was coufirmed, whereupon the defendant, Moore, ap- 
pealed to the Superior Court. 

His  Honor at the hearing, afirrned the judgment of the P r o -  
bate Judge, and the defendant again appealed. 

Battle c@ Son, for appellnnt. 
Faircloth d3 Grainger and Smith & Strong, contra. 

SETTLE, J. W e  have had eorne difficulty in overcoming the 
objection, that the devises of land to Thomas and Franklin 
Harvey are so vague and uncertain as to be incapable of 
location. No  metes and bounds, or vther description of the 
land is given, save only that Thomas' tract is to inclnde the 
house where the testator resided, a t ~ d  Franklin's is to iaclnde 
the house where he (Franklin) resided at  the death of the tes- 
tator. 

Upon consideration, however, we have concluded that it was 
competent for the ('lourt, by the intervention of commis- 
sioners, to render that certain which was before uncertain, and 
thus effectuate the intention of the testator. 

W e  think that those who claim under the 2d and 3rd items 
of the will, may be regarded as tenants in common with 
those who claim m d e r  the 4th item, and that the Court may 
call to its aid commissioners to make partition of the lands of 
the  testator. 
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HARVEY t t  al. v. HARVEY el a!. - 

Assuming, then, that the Court has power to decree parti- 
tion, have any grounds been shown why the report of the com- 
inissioners should riot be confirmed? Tile on1.v objection we 
hear to the contirmation of the report, is that the cornmis- 
Bioners have allotted to the ellare of Franklin IIarvey 250 acres 
out of the 705 acre tract. W e  have the fact established that 
" the testator regarded his two tracts as one plantation." 

The  63 acre t ~ a c t  lay nearer to that portion of the  land 
upon which Franklin Rarvey resided, than it did to the other 
lands, and of course the commissioners, who viewed the 
premises, took into consideration all the circnmstances, wood- 
land, cleared land, rich land, poor land-in fact everything 
that went to make up its value, and their report shmld  be con- 
firmed unless something improper appears upon its face or is 
shown by extrinsic proof. 

There is nothing wrong appearing upon the face of the re- 
port, for this Court has repeatedly held that in a will, two 
tracts of land, as much as half a mile apart, cultirated by the 
testator as one farm, will pass under the description of " my 
plantation." Bozoe, v. Davis, 20 Ired., 431 ; Bradshaw v. 
Ellis, 2 Dev. and Bat. Eq. 20. 

There is 110 suggestion of fraud or misconduct on the part 
of the coni~nissionera, and the case for this Court states that 
no evidence was off'ered to snstain the exception of the 
def'endan t. 

The judgment of the Superior Court is aftirmed. Let this 
be certified, &c. 

PER CURIAM. Judgtncnt afirmed. 
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BI,S~~IIE. Es'r. and FIoors, Ex'trix. 8. HOOTS et ai.. 

.J,i31ES CLTTIIE, Executor, and E L I Z l  J. IIOOTS, Esecnt r i s  z.. J. 
31. IIOOTS and others. 

l u  a petition to sell iancl for assets an order t i n t  B. tlie executor and 
I1 the executrix, ' (  have lcnrc to  sell seventj-five acres of the  land 
desc~i1)cd in thc  petition, sons not to include the  dxell ing house mci 
out lmilclings and gnrdcn of tlie premises to  be s u r r e y d  and set apart 
11- the  petitioners before snie, and there was no surrey 1nac1e to  iden- 
t i fy  the  se~-cnty-fire nrrcs; IIeTtl, that  sue11 order m s  too indefinite 
t o  justify a sale, nnd slloulii I x  vactlted and the sale set aside. 

Wlicrc an order of sale directs i t  to be  mnde b y  the  executor nncl esecu- 
trix, and the sale is iunde b y  the  executor nloac, v-110 receiver1 all the  
p i ~ r c h s e  money and n~aclc his report of sale, which was confirmed: 
field. tha t  snch s:tle was jrregular, sul)rcrsire of the l ights of the  ex- 
ecutrix, and ought to  be  set aside. 

This was a nronos to szt aside a saie of land, made by execu- 
tc)rs, before the Probate Jnclge of RICNI)ERSON county, and 
hewd up011 nppeal bg Ilnzry, J., at Chambers, on tlie 27th 
dny vf' June ,  1874. 

A special proceeding liad been brought by the plaintiffs, as 
tJsecntor and execllirix of one Jooepli Hoots, before the Pro- 
bate Jndge,  asking the  eale of land i j r  assets. T l ~ e  parties 
jr~terested were all brought into Goart, and the Probate J u d g e  
ordered the  ale as prayed for. T l ~ e  executor, Bljtlic, oue of 
the plaintiffs,  old the land, ai'cer due notice, and one S. N.  
King became the purchaser, at $233, the purchase money being 
pilid to Blgtlle. H e  at once paid out the m n e  for costs and 
c!iargee, and for the  debts uf t he  testator, and the whole pro- 
veedings, including report of saie, &c., were confitnied by the 
P r u h t e  Cunrt, there being no infant plaintif&, and title was 
decreed to be rnade to tlie pnrchaser, Icing, and was rnade by 
Pllythe, the execntor. 

Tlie teetator liad devised the land sold under the petition of 
tile plizintiffs, and befvre alluded to, to his wife, the  plaintiff 
Eliza, appuintingher executrix. She qualified and joined in the  
p t i t i o r ~  to sell the land. T h e  land sold includcd a portion of 
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BLYTHE, Ex'r. and HOOTS, Ex'trix. v. HOOTS et al. 

the  testator's homestead, not interfering with the dwelling and 
other buildings. T h e  testator died before the  adoption of our 
present constitution, leaving infant children. 

T h e  executrix, after joining in the  petition to sell the land, 
refused to have allything further to do with the proceeding, 
and  claimed a homestead for herself and children. She denied 
having employed any counsel, and insisted that notwithstand- 
ing she signed the petition, she did not understand itscontents 
nor i ts  effect. For  these reasons she moved the Clerk to set 
aside tho sale, and upon his refusing, appealed to the J ~ l d g e  of 
the  District at Chambers. 

Upon thc hearing before his Honor, he set the sale aside, 
wherenpon the plaintiff, Blythe and the purchafier, King, who 
had been made a party, appealed. 

Other f a c t ~ ,  pertinent to the points decided, arc stated in the  
opinion of the Court. 

J. H. Z e r r i m o n  and Collins, for appellants. 
N o  counsel cont~~a in this Court. 

PEARSON, C. J. W e  concur in the  conclusion of his Honor ,  
that  '' the judgment and decrees, &c., made by the Clerk be 
vacated and set aside." 

W e  put  our decision upon two grounds : 
1. T h e  order which authorizes the  executor and the execu- 

tr ix to sell the land, does not sufficiently describe the land 
which they were to sell. It is in these words: " Ordered t h a t  
James Blytlie, executor,' and Eliza  hoot^, the  execntrix of 
Joseph Hoots, have leave to sell seventy-five acres of the  land 
described in the  petition, so as not to  include the dwel1ir:g 
liouse and out buildi~lgs and garden of the  premises, to be sar -  
veyed and set apart  by the petitioners before sale." 

This  leaves i t  in doubt wl~e the r  " the  dwelling home and 
ont buildings and garden of the  premises" were to be snr-  
veyed and set apart by the petitioner6 before sale, (with a view 
to the widow's dower,) which is the grammatical construction, 
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or  whether the  'b seventy-acres" were to be surveyed and set 
apart  before the  sale ; but take i t  either way, i t  nowhere ap- 
pears that  either the  one or  the  other was surveyed and set 
apart  before the  sale. 

S o  in fact t he  land offered for sale was not identified, and 
persons bidding at  t he  sale could not tell what particular land 
was otfered for sale. T h e  petition sets out that  " Joseph Hoots 
died seized of' one l~nndrctl  and twelve acres of land, including 
the  place w11ero he  lived and died, joining Rnfiis Edney, An- 
drew Maxwell and l ' o l i ~ c ~ r  Zewis, on t l ~ e  waters of Clear Creek, 
worth FOII IC  f i v e  ('r six l~nrldred dc)lla~.s, snhject to the  viidow's 
elair11 of dun-er," m d  the order is to  ell seventy-five acres of 
the  1;lntl ils i ~ l ~ o v e  stutetl. T h e  dower was not assigned, and no 

survey was n ~ a d e  to identify the scvc111ty five acres. 
James B l y t l ~ e  i 1 1 0 n ~  reports, that he 11acl sold " the land O F  

d m d  to he soltl," :lrld lwe i  veil t he pnrchasc money, and there- 
npon the  clerk cor~firrns the  sale of " seventy-five acres of the 
land described in the  petition. " Thus the  land sold is left iil- 
togetlier indefinite, and the  part of the  order of sale (wh~t l i e r  
i t  meant to have t l ~ e  dwelling house snrveycd and set apart, or 
to i ~ a v e  " the seventy-five acres" surveyed atrd set itpart,) was 
not corriplied with. 

2. T h e  order directs the sale to be made by Blythe, h e s e -  
cutor, and Elizx Hoots, the executrix; the  sale was in fact 
made by Bly t l~e  alone, who received all of tlie purchase money 
and made Ilia report of the  sale, which was confirmed ; thus 
tlie rights of' Eliza Hoots, the  cxecutris, y e r e  in the  words of 
her petition " subverted," and after gett ing her  to swear to 
the  petition to obtain leave to sell, she is pu t  aside, and exclu- 
ded from any f i r ther  participation in tlie matter, tlie sale i h  

rnacle a n 3  t l ~ c  pnrchasc money received and appropriated b j  
Blytlic alone. I n  t l ~ i s  tlierc is manifest error, and the  executrix 
was well warranted in her petition to set aside the  sale. 

N o  errcr.  Let  this be certified. 
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G .  SOSSBNER v. ELI 13. HINSON ctncl others. 

A Justice of the Peace has anthority, under sec. 50, chap. 63, Bat. Rev. 
to issue a sunlmons to any county in the State, and bling the clefend- 
ant beforc his Court for trial. 

It is not error to 1,eftlse a nlotion to transfer a case, brought up from a 
Justice's Court, upon a R e e o ~ d w i ,  from the Suinmons Docket to the 
Civil issue Docket, vhen  no error is assigned, and no ~nei i ts  shown or 
nllegccl. 

CIVIL ,~CTION c o ~ n l r l e ~ ~ c e d  in n Justice's Cont't and  ciirrie3 by 
r,ecorda,*i to t h e  Snperior  Court ,  and  t r ied before S e h e n c k ,  J; ,  

at Fd1 Tei-111, 1974, Can.i~nt-s Superior  Cunrt .  
At tllo hear ing  n inotion mas iuade t o  t ransfer  t h e  case froni 

t h e  snnimona docket  :o t h e  civd isaile docket .  
T i ~ e   notion wns overruled by t h e  Coiirt  rt:l:l tile def.bnd<int 

appealed. The i'nuts necessary to  2 ~ i 1  ni~Lje~.st:~i~ding of tile c ~ i w  
a r c  6fc~tcd in t h e  opirrion of t h e  c o u r t .  

BYNUXI, J. W h e t h e r  t h e  wri t  of B e c o n k w i  gran ted  in th i s  
case, is  viewed a s  one i n  t h e  na ture  cf a n  appeal,  o r  of fnlse 
jndgicc~b ' ,  hie 1-Ionor commit ted  n o  e r r o r  i u  dismissing it. If 
t h e  wri t  i -  r i c w t d  i\s i n  t h e  na ture  of an appeal,  no mer i t s  a re  
s'hon-11 or alleged, a n d  t h e  defendant  has  been gni l ty  of Iaclies. 
I f  thc: 1 ~ 1 i t  is considgred as  i:) tlie na ture  of a tvrit of e r r r ~ r ,  o r  
fklse jndgment ,  n t )  e l w r  i n  law is assigned. T l ~ e  only e r ror  
Jleged is tha t  Gorrnan ,  a ~xl i ident  of Cabar rns  connty,  tholigh 
hav ing  n u  interest,  wae w a d e  a. defendant ,  f r a n d u l e ~ ~ t l y ,  to give 
the Colirt jririsdiction. But t h e  Jrlstice of t h e  P e a c e  bad 
j!lriediction, whether  Gorrnati was made defendant  o r  not. By 
pcrnsing Battle 's I ~ L  is2]. ~ h n ~ t e r  63, section 50, t h e  J u s t i c e  of 
rlli: P e ~ c c  of o n e  connty can i+iic ilis earnr1:ons to  a n y  o ther  
county of t h e  S ta te ,  a n d  I)rin;r t ! : ~  tjcrfjndnnt befvre his Conr t  
for trial. 
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T h e  summons,  i n  this  case was issued i n  confor~i i i ty  t o  law, 
a n d  t h e  jndgtnen t  was regu la r  a n d  n o  legal defence i s  alleged. 

T h e r e  is n o  e r ror .  

PER CURIAX. J r c l g m e n t  affirmed. 

HOWITT PROCTOli v. W. & W. I i I IL I tddD COMPANY. 

CIT-IL Acr Ios ,  tried hcf' ire I ! ; l t ts,  ,/.. ilt Spr i l lg  T e r ~ n ,  1Sf4, 
Nas~r  Snperillr  CONIT.  

T h e  sui t  was b r o u g l ~ t  to  r c c o ~ c r  tlamages for ill jnriilg a 
cow, a n d  was rcferrcd t o  J o h n  11. T I ~ o r p ,  w110 re turned  tile 
fol lowing report  : 

1. " I  find as  n~n:ti.rs of f x t ,  tha t  on  t h e  26th day  of N a r c h ,  
1872, about  two and  a I i ~ l f  nliles sonth of Xocky  N o u n t ,  on  t h e  
defendant 's rai!road, ~vliic.11 divides at t lmt point  tile corinties of 
Kabh a n d  Edgecorn l~e ,  t!lc defendant 's mail t ra in ,  knocked oft' 
said road a cow belonging- to tlie plaintiff, so  inj t i r ing her  as to  
r e n d e r  h e r  valnclcss, c w e p t  ns t o  her  ski11 ; t h a t   aid cow was 
wort11 t h i r t y  doli:m, and  h e r  skin after being taken off was 
worth t w o  dollars. T h a t  d d  con. j u i i l l ~ e d  across a clitcli u p o ~ i  
said r~ilro;ii!, n ithill t v o  ! i ~ i r ~ d r c d  yards  i n  f i o n t  of said train, 
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while it was running at  the rate of twenty.tliree miles an hour, 
that the engineer of said train, an agent of the defendant, blew 
the alarm whistle, that the brakes were applied and the engine 
reversed and the speed of the engine slacked to about twenty 
miles an Iionr, when the cow was struck. That the grouud was 
about level where the cow was struck, the train being in a cut 
twelve feet deep when she came on the track, the cow being at  
the end of the cut. That  the train had all the necessary appli- 
ances of brakes and brcakmen, and could nothave been stopped 
in iess than fonr linndred yards, while running at that speed. 
That  this action was bronght ~ i t h i n  six month after the injury 
to the cow. That the loss of phintii? by reason of the injury 
to said cow was twenty-nine dollars. 

I find as lrlatters of law, 1. That defendant was not negli- 
gent in Imving injured said cow. 

2. That said defendant is not liable for the injury done. 
Wherefore i t  is considered that the defendant go without 

day. 
T o  this report the plaintiflexcepted, on the ground that the 

facts found did not in law, warrant the conclusions. 
The  Court snstained the exception, wliereuporl the defcn- 

dant appealed npon the following grounds: 
1. Because his Ilonor erred in sustaining said exceptiou. 
2. Because the coriditior~s of law were warranted by the facts 

RS fowid by the referee. 

Moore & Gatling, for defendant. 
No counsel in this Court, contra. 

SETTLE, J. This acfion having been commenced within six 
months after the injury coniplairied of, there is a presumption 
of negligence against the defendant. 

But  the facts found by the referee more than rebnt that pre- 
sumption and show positively that the defendant exercised due 
care. 
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A cow jumped across a ditch upon the track of the defen- 
dant's road, two hundred yards ahead of the engine, while the 
mail train was rnnning at the rate of 23 miles an hoar. From 
the nature of the surrounding ground, and a cut in which the 
train was, the engineer corild not see the cow until she jumped 
upon the t r a k  

The engineer blew the aIarm whistle, the breaks were ap- 
plied, the cngine was reversed and the speed slackened to the 
rate of 20 miles an hour. The train was provided with breaks 
and breaksmen and could not have been stopped i n  less than 
four hundred yards while running at that speed. 

The agents of the road seem to have been both vigilant and 
active; the engineer was at his place, the breaksmen were at 
theirs ; and they did all in their power to prevent the accident. 

What  more could have been done? flothing that we can 
see, unless the road had been required to fence the track. 

Railroads are very properly held to a rigid accountability ; 
bat  they are of great public benefit, and should not be sub- 
jected to such unreasonable restrictions as would destroy or 
greatly impair their useful uess. 

The jndgment of the Superior Court is reversed. 
Let judgment be entered here iLr the defendant. 

PER CURIAM. Judgment below reversed. 
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W. F. DEAL v. TV. PALNEK. 

I t  is not error, for a Judge in the Court below, in an action of eject- 
ment, to charge the jury, that a L L  carding machine," requiring several 
men to move it, not fastened to the house in  which it was used, was 
a fixture, and nothing else appearing, passed with the land. 

Kor is it  error to charge, that although tho plaintiff, a mortgagee, had 
title to a " carding machine," and he afterwards chose to  buy the 
mortgagor's interest in  the same and pay his price therefor, the sale 
would be a valid and a good one. 

Anunregistered mortgage, though binding as between the mortgagor and 
mortgagee, is not valid as to a third party purchasing the mortgaged 
property for a valuable consideration and without notice. 

(The case of Cfaiiher v. Teugue, 7 Ire& 460, cited and approved.) 

CIVIL ACTION, in the nature of Ejectment, tried before 
Hen~y,  J;, a t  Spring Term, 1814, B ~ K E  Superior Clonrt, 
l iming been removed from Caldwell. 

Among other things the defendant alleged that the only ti- 
tle the plaintiff had to the land, v a s  under an deed from the 
sheriff of Caldwell county, made in pursuance of an execution 
in his hands against the dofeudant, and that the  ale of the 
sheriff was void, on account of his failure to lay off' a home- 
stead for defendant. The  defendant farther alleges that at  the 
time the land was sold by the sheri8, the plaintiff' was surety 
for him, the defendant, for a small silm, and agreed before the 
sale to bid off the Iand, and take a deed, r.nd hold the land in 
trust for the defendant, and as soon as ths plaintiff 11ras released 
from said suretyship and reprid his advances, to re-convey the  
land to defendant's wife and children. Tliat'he had paid the 
debts for which tho plaintiff was surety, and also the money 
paid for the Iand. 

The  case was submitted to the jnry upon thc following 
issues : 

1. Did the plaintiff bny the defendant's land, intending 
to allov the defendant to redeem it, bg paying all lnoncy ad- 
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rancsd by the plsii~tiR, and the debt for wliicll the plaintiff 
was his sccurity ? 

2. IIas the defendant paid the nloriey so advanced by the 
plaintiff and the debt aforesaid ? 

3. I f  not, how much is now due? 
The  plaintiff introduced in evidence a deed conveying ti, 

him the defendant's iuterest in  the land in question, executed 
by the sheriff of Caldxell county, in pu?suance of a sale, made 
i n  obedience to an execution issued from the Supreme Court 
of North Carolina. 

T h e  jndgment and execution were adrnitted by the defen- 
dant. Tile plaintiff agreed that the 1st issue might be fonnd 
in the affirmative. 

T h e  defendant mas introduced as a witness for himself, and 
testified tliat at  the time of the sale! he owned a mule worth 
about $160. That shortly after the sale, Ire clelivered said 
m d e  to p1ainti.K' with the understanding that he was to allow 
defendant $100 for said mule, and if iic got more than $100 
for it, he was to allow defendant the excess. That the price 
of' the mnle was to be applied to the re-payment of such nioncy 
as p l a i n t 3  had paid, or shonld pay for defendant on certain exe- 

cutions, under which the land was sold. That plaintiff paid 
for defendant, on execntions under which the land was sold, 
as follows : O n  a first execution, $17.46; on a scconcl, $29 ; 
and on a third, $21. Flaintiff paid no other money for defen- 
daut. That the r,gree=en t in regard - t o  the land was, that 
plaintiff was to hid off the land for defendant, take the sheriff 's 
deed therefor, pay off' the execntions, and hold the land to se- 
cnre the money so admnced, arid also to indemnify him as se- 
curity for defendant o r )  R ~ i o t e  for $282.40, due one P. Carlton. 
Shortly after the sale of the land, the  plaintiif tool; u p  the 
Carlton note,  snbstituting his own therefor, and b r o n ~ h t  the 
note to dcfendant and proposed to swap i t  to defeudant for a 
c a r d i ~ ~ g  machine, situated on the land sold, and which defen- 
dant claimed. The machine I n s  on the badr  of R water courw, 
v a s  run by u water wheel, and was very heavy, requiring ser- 
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era1 men to move it. The machine was worth $300. I t  was 
not fastened to the house in any way, but could have been 
picked up and carried off, Defendant assented to plaintifl"~ 
proposition. Shortly after this, the house and ~nachine were 
burned. 

The plaintiff testified as follows : " Before the sale I was re- 
quested by defendant to lend him the money to yay off theso 
executions. I decliced to furnish it, but in response to his re- 
peated urging, agreed to buy his interest in the land, telling 
him that I made no children's trades, but that if he could re- 
pay me within a reasonable time, whatever money I paid out 
for him, I would re  convey the land to his wife and children. 
I bought the land with this understanding. Just  before the 
sale, in my brother's presence, s t  Lenoir, defendant, after cal- 
culating his personaltg, with a view to see if i t  wascovered by 
the homestead, and finding that 11e had $575, agreed to let me 
have a mule at $75, and have i t  credited on the note substitn- 
ted by plairitifi"'for the defendant. 

A t  the time of the mule trade, nothing was said abont its 
being mortgaged to a third party, nor was I ever informed of 
it  by the defendant. When calculating his personalty he put 
down his carding machine at $200, but was i n t~ rmed  by my 
brother that the machine was real estate, and woald be sold 
with the land. Defendant stated publicly that his title was 
good, a t d  that no homestead would be claitned. The sale took 
place May 4th, 1869. After I had sold the mule, I was in- 
fbrmed by one J .  F. Mnnday, agent of Harriet Mall, who 
showed me a written instrument, reading as follows : 

"Six months after date, I promise to pay Harriet Mull  or 
order, forty dollars, the price of one mule colt bought of her, 
the mrile to stand security for the price nntil paid for. 

(Signed) W. PALMER." 

On this note judgment had been given by a magistrate, and 
that judgment stayed by an insolvent man, now a discharged 
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bankrupt, and a second jndgment given on the judgment so 
stayed. I paid off the debt amounting to $46.85, and took up 
the uote and judgment. Soon after, I bought the land, and I 
understood that in buying the land, I also bought the carding 
machine. I went to see defendant in regard to the manage- 
ment of the machine. During the time I was there, at his 
request I left with him the note which I had signed as security, 
and which I had paid ofY, amounting to $282.40, but did not 
have the note with me, or pay it to him, in collsideration of 
any purchase of any machine, or any other property. H e  said 
he wanted it to see from i t  just how we stood. A few days 
afterwards I asked him for it. H e  said that the machine and 
housc had been burned, and this note was in a box jn the ma- 
chine house, and had been burned. Twelve months after the 
sale I demanded my money, but at his request I gave him six 
months longer. I then demanded my money and my land, 
but again granted six months delay. I then demanded that 
within two weeks my rnoney should be paid, or my land sur- 
reudered. A t  the end of that time, nothing having been done, 
I sued the defendnut. I have never received any rnoney or 
property from the defendant, except the mule at $75, and have 
paid for him the note for $282.40, the execution of 18.90 and 
$46.80 on the nlule. 

The plaintiff and defendant both introduced witnesses to 
corroborate their testimony. The character of the plaintiff 
was proved to be good by several witnesses. Some of them 
saying that " i t  is as good as any body's." 

The character of the defendant was shown by several wit- 
neeses to be bad, for riot wanting to pay his debts, and by one 
witness to be had in regard to btatements concerning his debts. 

His Honor instrncted the jury : 1. That the carding machine 
was a fixture, and nothing else appearing, passed with the 
land to Deal. 

2. That notwithstanding Deal had thus purchased it, and 
had title to it, if he afterwards chose to buy it again of Palmer, 
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giving him his price for it, the sale would be valid and a good 
one. 

3. That as to the mule, although as betwcen Palmer and 
Harriet M~i11, the paper writing was a mortgage pawing title; 
still na between Palmer and Deal: Deal being a purchaser for 
rali-ixhle coi~sidcration, without notice, it was void as to Deal, 
and Dcal'e payment to Munday, M11ll's agent, was a voluntary 
one, for which  he conld have no recourse on Palmer, and that 
he was entitled to no credit fur t l lc  amount so paid. 

All the ifis~res were found in favor of thc defendant. Motion 
for a new trial ; motion overruled. Jndgineut and appeal by 
plain tiff. 

Folk  and Cilley, for appellant. 
N o  connsel contra, in this Oonrt. 

PEARSON, C. J. W e  see no error in the instrnctions. 
1. I f  the "carding niachine " was not a fisture then clearly 

the dealing in regard to it mas valid, and the defendant was 
entitled to hare  the price agreed on credited npon the mort- 
gage debt. 

2. I f  the '< carding niachine " was a fixture and constituted 
a part of the mortgaged premises, we can see no reason why 
the mortgagee was not at  liberty to bny, and the mortgagor to 
sell his interest, that is, his right to redeem. So as to give the 
mortgagee an n6solute title, discharged of the right to redeem. 

Why shonicl not at1 agreerncnt Py which the mortgagee 
takes, say, one-half absolz~te7y a:ld the mortgagor takes the  
other helf discharged from tile i imrnbre~ice, be valid 1 This 
was the view taken of the case by his I-Ionor and the jnry, and 
we find no fiult in i t .  

3. I n  respect to the payrrient of' t!~e judgment f u r  the price 
of the ~nnle ,  it was o#cioz~s. The  plaintiff could not in that 
way add to the encumbrance oil the land, unless he was obliged 
tu do so, in order to resist the clainl of Mrs. Mull, witho~lt  the  
assent of thc defendant. 
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I n  Gaither v. Teayuc, 7 Ircd. 460, an iustrninent somewhat 
similar in wording to the one in this case, was held, after much 
deliberation not to be e v i d e ~ ~ c c  of a sale and a mortgage to 
secure the price ; but only of an executory agreement to sell ; 
here the words of the instrument ndrnit of no questioc, it was 
the intention of the parties, and the legal eifect of the instru- 
rnent is to make a sale of the innle, with a mortgage to scmre 
the price, so the instrnrnerrt required registration in order to 
erect  the title wllich the plaintiff had acquired, and he was not 
obliged to pay the jndgrnent to protcct I~imself. That the de- 
fendant did riot consent to the payment by the plaintiff, so as 
to add to the amount of the encumbrance upon his land, is 
lnanifcst from the fact, that he  llad declined to pay the jridg- 
merit? and had sold the iiinle to plaintiff in order to reduce his 
property within tne limit a l l o ~ c d  as a " personal property ex- 
emption ;" of this the plaintiff had notice. So it is clear, the 
plaintiff had no right to add the snrn paid to Mrs. Mull as an 
additienal charge on the land, and can hold i t  only as her 
assigoue, and take his chances to collect if, as she would liaro 
been able to do. W e  coocnr in the view taken of this matter 
by the Court and jury. 

No  error. 

PICE CUXIAM. Judgment ailirmed. 

Whcrc the gravamen of the plaintiff's compldut is that the caecution 
of a certain dccd was proawee'l by fraud and undue influence, it is 
error to submit to t h o  jury issues nhich i n r  olre luattcrs of e ~ i d e n r e  
ouly tending to establish or deny the main issue. 

(Len  v. P e a ~ e e ,  68 N. C. 12rp. ' i G ,  cited znd approved.) 

CITIL ACTION, tried before IVilson, J.. :;t Fa11 Term, 1 S74, 
STOIIES S~iperior Court. 
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This was an action originally com~nenced by Polly Timmons 
against the defendant Noah Westmoreland to cancel a deed 
which the defendant, as the plaintiff alleged, had procnred her 
to executc, by false representations, and the use of improper 
influences. There was eviderlce tending to prove the follow- 
ing  allegations : 

T h e  plaintiff'was tenant in comrnoll with her sister Martha 
Timmons, of a tract of land in Stokes county, subject to the 
dower of the widow of' Isaac Timmons. She  was an illiterate 
.vvornan and very ignorant. Tlie defendant, as the plaintiff, 
alleged, induced her to believe tllilt he  was he r  best friend, and 
p e r s ~ ~ a d e d  he]- tlmt the Lest tliirig t.hc could do with her  land 
was to convey it to him, eubject to the life estate of plaintifl., 
and in consideration thereof he wonld take care of the  plain- 
tiff' and her father for their lives. The  plaintiff agreed to this 
proposition, and shortly afterwards the  def'endant came by t!ie 
house of the plaintiff, and at  his solicitation slie went with h im 
some distance from the house, where she  let one John  W. 
Westmoreland, a nephew o f t h e  defendant, and tlierenpon the 
defendant prodnced a paper writing, wllicl~ lie had told the 
plaintiff contained their agreement. T h e  plaintif-S alleged, 
that believing the statement of the  deferidant, she signed the 
paper in the presence of the  defendant and his nephew. T h a t  
the  paper mas not read to her nor did she have any intimation 
of what i t  contained until solnetinle after, when she was i n -  
formed that slie had conveyed to the defendant all her interest 
in the  land. 

T h e  plaintiff farther alleged that she had received no con- 
sideration for the land. 

Tlic defendant alleged that  prior to the  purchase of the  
land, f'rolri time to time he was applied to by the  plaintiff, 
wlien in necessitous circnrnstances, for the  necesaries of life, 
for aid in the way of nioneg, and otherwise for the supply of her 
wants;  and from time to time, when so applied to, h e  fnrnished 
h e r  with money to buy provisions, and at  one t ime let her  have 
one hundred and fonr dollars ; and that  these advancernents 
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Kere rnadc with the nnderstanding that he was to be paid or 
secured as to them, by a sale of the laud to defendant, and 
that under this agreement he made advances, amounting in all 
to  two hundred dollrrrs; that plaintiff had nothing to reirn- 
burse defendant's advances, that he dosired to buy the land 
and thus secure himself, that he did not apply to her and pro- 
posed to take her ;  and for his debt, allow lier to live on 
the land, and that he wonld employ her to cook for his la- 
borers. That when the deed was prepared, the plaintiif'naued 
a witness herself, a kinsman of plaintiff and also of defendant, 
as a perfion who should witness the deed, and desired him to 
be present at the time and place appointed for that purpose, 
that a t  her reqnest the defendant so notified him, that he at- 
tended; that the deed was read to plaintiff or at least all of 
the material parts, and fully explained by the said witness, and 
that she freely and volnntarily executed the same, and that 
plaintiff understood what she was doing. 

A t  Fall Term, 1872, the death of the plaintiff was sug- 
gested and Martha Timmons made plaintiff. 

A t  Fall Term, 1874, the plaintiff presented the following 
issuea, to-wit : 

1. Was Polly Timrnons iuduced by the false and frandnlcnt 
represcntations of the defendant to execnte the deed 1 

2. Did Polly Timmons freely execute the deed, knowing at 
the time that i t  was a deed conveying away her estate in the 
land ? 

3. Was the deed read over to Polly Tilnmons ? 
4. Was there any consideration paid therefor, and if EO hotv 

much ? 
5. What  was the value of Polly Timmons' interest in the 

land encumbered by the dower 1 
The following issnes were presented by the defendant, to jvit : 
1. Is  Polly Timmons dead 1 
2. I s  the father of Polly Timmons dead? 
3. Did Polly Timmons request the deed to be read to l ~ e r  

and was i t  refnsed ? 



4. Did  I'olly Tilnmons cyecnte the  deed freely and of her  
OWI: accord ? 

5. Did the defendant furnish nloney and provisions or either, 
and if so, to what anlount :1 

T h e  Court in setting the  issues adopted the  2ncl issue pre- 
sented by the plaintii'l; and moclified all the otheru presented 
I'J the plaintill; at  the instance of the defendant, ill sricli :I 

nlar~ner as to he acc.cpt:tble to him, except the 3rd, whicli thc 
Court stated was unnecesmy, but did not st:ike it ont. 

T o  these issues t l i ~  .jury respor~dcd as f,)llows : 
1. I'olly Timrnons \: 1s indncetl. by the  false ar;i! fi;lndulcnt 

reprcscntations of tlrc 1 '  > f c ~ ~ ( l a n t  to execute the dcctl. 
8. l'olly Tirnmons (: I not freely execute the clwd l m o ~ i n g  

;it tlic time t lx t  i t  x i s  i L  c1et:d conveying aw:ly llrr estate in 
the  land. 

3. T h e  deed was ~ ? o t  rend over to Fully Tinzrnons. 
4. 'h'here was no c~onsidcration paid for the land. 
5. Tile value of Polly 'rirnlnons' interest i l l  the land wss 

Leven hnnclrctl and sixty-ortc t1oll.m in all. 
Tile defenclant nloved the ( h l 1 1 t  to ~ c t  a.;ic!o the  issues and 

the findings tliereorl. 
1. F o r  j3 I i i 7  f,iilnre to ~lioiiity tho issues as requcstcd. 
9 .  &!cause tile general a v c r ~ i ~ c n t j  in the  complaint as to 

artifice and f ra~id  arid fi~lsc rrprcsclrit~tiom did not justicy any 
issue rrncler mid co~uplnint  

TIle C m r t  i~cti~scd to set aside the issues. 
Tile pIaiiitilf rnoved the d'uurt f'ur i c ~ r ~  to amend thc  corn- 

I>laint, so as to mnkc it conform to the  f'lcts. 
Tile (lefericla~~t ol)jectcd, the ol~jection was orcrrnlcd and 

t l l ~  ttli~tioii was granted. 
J udgnlent was rendered in f~ivor of- the  plaintiff, and tlle 

tlced in  coutroversy declared not to bc the act and deed of 
Polly Timnlons, and that  she was not bound thcrcbg. I t  was 
fnrtller adjudged and declared that  the  said deed, in the hands 
of the dafc~ci:rlant be set aside arid cancelled, and that the  de- 
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fendent surrender the  same to tlie plaintiff f ~ r  cancellation. 
F r o m  this judgment the defendant appealed. 

Dillard & Gilmar, and S h i m  & Bailey,  for appellant. 
Scales d3 Scales, contra. 

PEAIZSON, C. J. T h e  object of t t ~ e  action is to set aside a 
a deed on the  ground: that its execation was procured by fraud 
and undue in f l~~ence  ; .' that is the yravamen of the complaint, 
and there should not have been any other issne snbrnittcd to 
the jury. F o r  the  reason that, lipoh this issue, evidence of a11 
of the  facts and circurnstances, set ont  in the co~nplaint ,  as 
t end i r~g  tu establish the allegation of fraud ant1 nndne iu- 
flncnce, and all of the facts a r ~ d  circnrl~btar~ces set oilt iil the 
answer, as tending to estahiislr the dcfcr~tlant's denial of '*j'rc1ud 
and u l ~ d n e  itrflnence," could haye beer> otfercti. 

So his Ifonor should rlot have sllowetl ally other issue than 
" was the excontion uf the dccd procured l)y fmnd or  nndne 
i d  uence on the p r t  of the dcfendmt," to i)e snb r~i t ted  to the  
j u r y ;  all of thc  "fkcts and cilwin~ht~rrces" set out  in tlie 
complnint a{,d anewer, were matters to be ofi'ercd in evidence, 
but I I O ~  ulatter- upon which a distinct issne could be formed 
and su1)mitted to a jury w i t h i ~ r ~ t  leading to " obscurity and 
couf't~sion ." 

T h e  rule in pleading at law) " n o  matter can be allegetl as 
n spcciai plca which can be given in evidence nrldcr the "gen- 
eral issue" thnlishes a n  analogy and x p  illlistration. "811 
issues " as n d l  as those offered by the  plaintig, which involved 
matters of evide~~ce.  only z q o n  the main issue, sllortld Ilal-c 
been rejected as tending to obscurity and cqnfi~sion, and such 
n~a t t e r  ought to have been left as cvidence bearir~g upon t!~e 
issue of fraud and u n d w  influence, wl~ich wad the gravalnen 
of the  action to be passed un bv the j ~ ~ r y  nnder tlie instrnc- 
t ~ o u s  of tile Judge,  subject to t.eview. by this Court. 

W e  see no error in the instructions of tlie Court  which call 
be complained of by t!le defendant ; on the contrary, ~ v e  are 
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satisfied that the  case has been decided so as to meet the 
requirements of jnstice. A wo.::nn yields her  chastity and 
becomes liopelessly dependent upon, and in the  power of the 
defendant, who is the  fdthcr of her bastard child, this may bo 
ascribed to the impulses of nature ; but when the  defendant 
goes farther and induces the poor dependent creature to make 

deed to him for hcr land, i t  is shamefi~l  and shocks all ideas 
of honesty, to  say notliirip of tile f ~ c t  that the deed is executed 

secret, withont any cor~snltatiou with her friends, and with- 
a ion. out the pretext of any adeclunte consider t '  

I at11 inclined to the opinion that this case shonld add 
anotller instance to those set out in Len v. I'enrce, GS N. C. 
76, to.wit : '; T m s t e e  and certr~e pue trust, attorney and c lerk '  
&c., when I)ecarrse of the dependent cor~ditiori of the party i n  
order to prevent fraud, a presumption of undue influence is 
made, so as to pnt on the other party the o n u s  of proving that 
the de;tling mas f i r ;  jbllt this case reqnireu no such presnnip- 
tion, for tlie fact of' nndne inffncnce is patent without recocrse 
to any artificial rule of presumption. 

S o  error. 

C. A. & E. L). OREER r .  J. 13. WILBAR. 

The Landlord and Tenant Act does not apply to a mortgagor who is al- 
lowed to remain in possession, and on demand after default refuses 
to surrender possession; and the provisions of that Act cannot be es- 
tended by any contrivance of lesse and lessee, so as to give to the 
mortgagee the benefit of liaving s~uln~mnry proceedings, as ag:~inst a 
lessee for a tern1 of years. 

(XcC'ombs v. 1Kllhcc ,  GG N. C'. Rcp. 451, cited and approved) 

SUMIIARY PROCEEDISOB, under the  " Landlord and Tenant " 
Act, commencing in a Justice's Court, and carried by appeal 
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to tlie Superior Court of ASHE where i t  mas tried before 
Mitchell, J., a t  Spring Term, 1874. 

The case agreed by the co~xnsel for the parties, states the fol- 
lowing facts : 

At Spring Term, 1872, of Aslie Superior Court, one Willer 
obtained a decree for the sale of two lots, the  property of and 
on which Wilbar, the defendant resided, in tlie town of Jeffer- 
son, for the payment of a certain amount owing to liim by 
Wilbar. The  lots wcre sold arid Willcr became the purchmer. 

A t  the Fall Term ensuing, it was decreed that if Wilbar 
should yay to ?Tiller $700 by the Wednesday of tlic nest 
term, then the Clerk should make him a title for the lots ; if 
he  failed to yay the $700 at the time, the Clerk was to nialce 
the title to Willer. Wilbar failed to pay the $700 at the time 
appointed or any part thereof; and when he was about to bca 
turned out of possession, he paid of the a~nunnt  $125, and 
applied to the plaintif&, and informed them that he was unable 
to pay the balance at  that time, and asked them to pay Willcr 
$600, and take the title to the lotp, letting him remein. in pos- 
session for two months, wlien he would pay them $700 for 
the lots. 

The plaintiffs agreed to the defendant's proposition, paid the 
$600 and took a deed from the Clerk. At the same time the. 
gave to the defendant a writing, by which they agreed to con- 
veg to him tile two lots, if he  s l ~ o ~ l l d  pay to them '$700 within 
two months. They also at  the time rented the lots to the de- 
fendant for two monthe, reserving a pepper corn as rent. 

A t  the expiration of the two months, Wilbar, the defendant, 
being unable to pay the $700, again rented the lots f m  two 
months, reserving the same rent, and that time ospired, 
plaintiff's rented the lots to defendant for one lrionth s t  $4.1G, 
for which defendant gave his note. 

The last renting expired on the 25th February, and on the 
16th March, plaintiffs notified defendant to surrender the pos- 
session, or they should turn him out. On the 3d of April, 
plaintiff8 commenced s u m m a r  proceedings nnder the Land- 

38 



594 I N  TIIE S U P R ~ X E  COURT. 

lord and Tenant Act, before a Justice of the Peace? who gave 
them judgment, and the defendant appealed to the Superior 
Court. 

On tlie l~earirlg before liis Donor, he  reversed the judgment 
of the Justice and gave judgment i n  f:ioor of defendant. 
Plaintiffs appealed. 

Smith & S'tro?zg, for plaintif&. 
Scott & Cald~~ueZl, fur defendant. 

P e a e s o ~ ,  J. Tlie '. Landlord and Tenant Act,'' docs not 
apply to n mortgager who is allowed to remain in posseasior~ 
~ m t i l  default in lnaking payment, and on demand after default 
refuses to snrrender possession ; XcCom6s v. lValZnce, GG N. 
U. Eep. 481. Tlie mortgagee cannot be let  i n  to possession by 
summary process, before a Justice of the Pcace, but has l ~ i s  
remedy by action to foreclose, or by action to recover tlie land 
on liis legal title, to wllicll action, tlie equitable title of' tLc 
mortgagor may be interposed by way of concter c!aim. 

So the case of a vendee, who has been let into possession, 
and refuses after default in payment of tlie whole or any pnrt 
of the pnrcliase money to surrender poeseesion, does not come 
within the operation of the "Landlord and Tenant act" fbr 
the reaeon, that the act is confined to the simple relation of 
" lessor and lessee," and does not embrace the more coniplica- 
ted relati011 of vendor and vendee, who has been let into pos- 
session, when the case rilay involve the taking of an account, 
to show the balance of the purchase money, and all equities 
are to be adjusted, which questions a Justice of the Peace is 
not competent to deal with. The  remedy is by action for a 

specific performance-or an action for the land, to which the 
vendee may eet np his equitable title by way of counter claim, 
and have an acconnt as to the balance of purchase money and 
all equities can be adjusted in  the o ? ~ e  action. 

I n  our case, besides the relation of mortgagee and mortga- 
gor, allowed to retain possession until defanlt in l~ayment,  
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there is the cunning contrivance of the form of the relation of 
lessor and lessee-in order to extend the operation of the 
'' Landlord and Tenant act," so as to give the mortgagor the 
benefit of having summary process as against a lessee for a 
term of years. So the plaintiffs not content with befriending 
the defendant by a loan of $600 up011 an agreement to pay 
$700 a t  the cr~d of two months, secured by a deed for the land, 
with a stipnlation as a part of the agreement that the defen- 
dant is to hold the possession nntil default, procures a t  the 
game time and as a part of the transaction, the defendant to 
accept a lease for two months at  tho rent of a " barley corn," 
for the purpose of bringing the case within the " Landlord 
and Tenant Act," tlins forcing a necessitous ulau  l,c4des pay- 
ing common usury, to submit to have himself tied hand and 
foot, in order to evade the policy of the law, h y  which it is 
provjded, that, when there is the complicated relittion of mort- 
gagee and mortgagor the whole matter shall be settled in one 
action. 

W e  have the complicnted relation of mortgagee and a mort- 
gagor remaining in possessiort, and to this, is added the addi- 
tional relation uf lessor and Icssee, 80 as to make tlie ~ d a t i o n s  
of the parties more complicated ; can this be allowed to have 
the effect of taking tlle cash out of the decision in McCombs v. 
Wallace, supra. We think not, there is tlie same complica- 
tion arising ont of the relation of mortgagee and mortgagor, 
the same equities to be adjusted which a Justice of the Peace 
is not competent to deal with. 

The  policy of the law is defeated by a contrivance, and WE: 
have two proceedings instead of one, which i t  wag the purpose 
to avoid--for, should the plaintiffs gct possession by this sum- 
mary process in order to clear their title, it will be ~lecessary 
to bring an action to foreclose the equity of redemption, o r  
else the defendant may have an action at any time within ten 
years to redeem, with a provisional remedy to protect him 
from being put of possession, until this equitable title is adju. 
dicated. A11 of these difficulties are avoided by adhering to t h e  
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principle uf &!cCom)712trs V. Il7rllwe. supra, and I)y confining the 
snniin'wy proceeding to the case of' the s iml~le  rclatio~l of lessor 
and lessee who hold ovcr after the expiration of his term. 
when there  is no other rclatiori to complicate the qncstion. 
W e  have thc primary arid 1rni1l relation growing u n t  of :L 
mortgage, n r~d  the  5econdar.y :and incidental relatio~l of Icjsor 
and lessee, adopted i1.3 a contriva~ice toeject tllc n lu r tgqec ,  01. 
short notice, leaving the coctroversy open for future litigation. 
The  po1ic.y of' the  law cbannot be t l lr~s evaded and t l ~ e  " Laud-  
lord :md Tenant  A c t "  cnnr~ot '' by this furnl" of a ': lease 
for a & L T ~ P ;  corn,'' he ~necle to apply to ;L case outside of the 
si11l~)le relation of landlord arid a tenant, who liolds ovcr : 
n.llcn the  ~ n j s c l ~ i ~ f '  is, t11:tt the landlord wiil be put to incon- 
venici~cc and loss, unless the tenant gives up  possession in time 
to llnvc his PIXC supplied, wit11 rcfcrence to the  nes t  crop- 
and there is no difficulty i n  respect to the title, or  colnplicatior~ 
in respect t o  :~djnstment of' eclllities. 
KC) errur.  

TSKCT UALLIKGEIt .c. STEPIIEN ELLIOTT 

A citizen of another State, voluntarily attending one of our Superiol 
Courts as a ~vitness, is privileged from arrest in  civil cases altbou$ 
no subpccnn has beea served on him. 

MOTION to vacate an  order of arrest, heard hy his I'Lonor, 
Judgc  Tourgee, a t  Cliambers in GUILP~RD eonnty, on the  %tll 
day of Jannary ,  lS75. 

T h e  defendant lived in  Indiana, a.3il had come to Greu~ts-  
boro', a t  t he  request of counsel to givt: evidence in a ccr ta i i~  
action then pending i n  t he  Superior Court of Guilford, w h e r c i ~ ~  
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IIittle was plaintiff; and Ballioger, the plaintiff in this 
action, was defendant. He, Ihu defendant Elliott, was under 
no subpcena, summons or other judicial process requiring hia 
attendance, nor was any ever issued. 

The plaintiff had commenced a civil action against the de- 
f'endant, and obtained an order of arrest, under which he  was 
held to bail four days before the commencement of the Fall 
Tertn of the Court, for his appearance, &c., at the March Term 
ensuing. 

The defendant soon after his arrest, moved b e f ~ r e  the Clerk 
of the Court to vacate the order, upon the ground that he  was 
a witness in attendance upon tho Fall Term of the Court, in 
the action above stated, and was therefore protected under the 
law from the service of civil process. The Clerk refused his 
motion to vacate the order, and the defendant appealed to his 
Honor. 

On the hearing at Chambers, his Honor reversed the Clerk's 
order, and the plaintiff appealed. 

Scott & CaldweZL7, &ales & Scales, Xmi?elzhall & Stqles, 
and Shipp & Bailey, for appellant. 
J. T. MoreReadJ Jr., and Dil lard cY: Gilmer, contra. 

RODMAN, J. The defendant was arrested upon an order 
made by the Clerk of tho Superior Court of Guilfori county, 
in an action brought against him by the plaintiff for deceit, 
&c. The defendant resides in Indiana, and at the time of his 
arrest, which was a few days beforp a term of the Superior 
Court of said conntg, he had come to said connty at the re- 
pnest of one Hittle, who was a plaintiff in an action pending in 
that Court agaiust tlic present plaintiff (Ballinger,) as a witness 
for Hittle in that action. His attendance was voluntary, and 
h e  was not served with a subpcena after his arrival in Guilford 
county. 

Tho authorities cited for the defendant establid~ that he was 
privileged from arrest, notwithstanding he was attending vol- 
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untarily and not ntider a subgmna. There is no way to compel 
the attendance of witnesfies from other States, and it would be 
against pnblic policy, and to discourage their attendance, if 
ilpon their arrival here they could be arrested. The plaintiff 
is put  i n  no woree condition by the discharge of tllc defendant 
than he  was before. The principal anthorities on the privilege 
of witnesses, suitors, &c., from arrest may be fonnd cited in 
1 Grccnl. Ev., see. 316. Those most to the point in the present 
case are 1VuZ~oZe v. Alexander, 3 Dong., 45, (26 E. C. E.,) 
and Norr i s  v. Bench, 2 Johns., (N. Y.) 294. 

PER CC'RIAM. Judgment of the Superior Court affirmed. 

STAT2 1:. JOHN OUTLAW. 

A storchouse, whic11 is used as a regular sleeping apartment, although 
so used for the sole purpose of protecting the premises, is a dwelling- 
house in  which burglary may be committed. 

In an indictment for burglary, where the house allegecl to have been 
broken into was a dwelling-house belonging to A, though occupied 
by one of his employees: Held, that charging in the indictment, the 
house:as the dwelling-house of A," instead of a dwelling-house 
of A," &c., is not such an inaccuracy as to ritiate the indictment. 

I t  is settled, that if the servant, clerk or employee, occupy the house 
broken into, but hare no estate therein as lessee, or tenant at will, 
or a tenant at eufferancc, i t  should be charged to be the dwelling 
liouse of the owner. 

(State v.:Jenkina, 5 Jones 450, cited and approved .) 

IXDICTMENT for Burglary, tried before xer;l.. J., at Fall Tertn, 
1874, PERSON Siiperior Conrt. 

T h e  defendant, John Outlaw, was charged with b ~ ~ r g l a r y  in 
two counts, the first cliarging the liouse broken into as the 
dwelling house of one John W. Cnnningl~am, and the second 
as the  lionse of one James E. I-Iarriss. 
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Upon tlie trial tlic Court directed ten talesmen to be sum- 
moned from the bystanders, in addition to the original panel. 
Wlien the oliginal panel was exhausted, t l i e~e  names were put 
into a hat and drawn out witliout the prisoner being informed 
of his right of challenge thereto. The prisoner did, however, 
challenge one of the talesmen. 

On the trial it was proved that the prisoner did forcibly 
enter, in tlic night time, a store-house, the property of John 
W. Cunningham, one rooin of which was occupied as the reg- 
nlar sleeping apartment of Jalrics E. Harris, a clerk of Cun- 
ninghaln, which room was also used as a counting roorn. The 
store was distant about one hundred and fifty yards froxn the 
dwelling honse of Cunningl~ani. Harris boarded with the 
family of Cntininglian~, and ]lad done so for more than four 
years before the alleged burglary. 

The witnesses, Terrell and Cnnnir~gliam, stated that Harris 
had no interest in the house, but slept in tlic store for the pro- 
tection of the premises. R e  slept there regularly. 

N o  evidence was offered by the defence. Before the argn- 
rnent, the prisoner's counsel moved the Court to require the 
Solicitor to elect on wliieh count he would prosecute, which 
motion was refused. 

The  prisoner at.ked the Court to charge the jury that the 
clerk, Harris, not being the servant of Conningham, his occn- 
pancy of a portion of the building did not make i t  the d~vell- 
ing of Cunningham, and as to Harris, there was no evidence 
that he had any interest in the premises, and as he slept there 
jnst to take care of them, there could be no conviction on the 
second count. 

The Court refused to cl~arge as requested, and instructed the 
jury, among otlier tliings, L. that the occupancy of a part of the 
building broken into, by Cunningham's clerk as his regular 
sleeping apartment, conetituted it the dwelling Iionse of Cnn- 
ningham," and that " a building occnpied by a servant or any 
employee of the owner as a sleeping apartment, is a dwelling 
house of the owner," and also b L  that if they believed that 
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Harris was the clerk of Cnnningharn, and slept in the store to 
enhance the security of the premises, he had snch a special 
property in the building as to justify them in finding the pris- 
oner guilty on the second count." 

The jury rendered s verdict of guilty, and the prisoner 
~iioved for a new trial, on the grounds, 

1. That  the prisoner was not properly informed as to his 
right of challenge. 

2. That the Conrt erred in refusing the motion to require 
the Solicitor to elect between the two connts in the indictment, 
at th'e conclosion of the testimony. 

3. That the Court erred in instructing the jury that the 
occupancy of a part of the store house broken, bg the clerk of 
Cnnningham as a sleeping apart~ncnt, constituted it the dwell- 
ing house of Criuninghnm. 

4. That the Court erred in instrncting the jury that if they 
believed EIarris t u  be the clerk of Cuuningharn, and regularly 
slept in the store, lie had such a special property in the  prern- 
itjes as would justify a verdict upon the second connt. 

6. That there was error in the Court refusing to instruct the 
jury that tllere was 110 evidence that IIarris had any interest 
i n  the premises, aod consqnently there could be no verdict on 
the ~econd count. 

6. That the Conrt erred i n  instructing the j u r y  that a build- 
ing occupied by a servant or ariy employee of the uwner, its a 
sleeping apartment, is the dwo ling of the owner. 

7. That the Court erred in instructing the jury  that if Har- 
ris slept in the Etore regularly, although only for the purpose 
of enhancing the sec~lrity of the property by his presence, i t  
became thereby a dwelling house, and the snbject of bnrglii- 
riow entry. 

The rnle for a new trial was discharged, and tlie counsel for 
the prisoner then moved in arrest of judgment upon the ground 
that two distinct offences were charged in tlie bill, :md upon a 
general verdict no jndgment could be rendered. 
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The motion wes overruled, arid sentence pronounced, where- 
upon the prisoner appealed. 

Tourgee, Gregory and Barnett, for the prisoner. 
Attorney General Ilargrove, for the State. 

PEARSON, C. J. As tlic bill of indictment contains 
two counts-one charging the house to he the dwelling 
ing house of John W. Cunningham, and the other ch$rging 
the hoose to be the dwelling liouse of James E. Harris-the 
question as to the proper mode of charging the ownership of 
the llonse does not arise. A man may the owner of several 
dwelling houses, one in which he lives, one in which his do- 
mestic servants live, and one in which his clerks or other etn- 
ployees live, and it is settled by the authorities referred to in 
the text books, that if the servant, clerk or employee has no 
estate in the hoixse as lessee or tenant at will or at suffrancc, it 
should be charged to be the dwelling house of the owner. 

In such cases, when the house is outside of the cnrtilage, 
the more accurate mode of charging the off'ence is " a dwell- 
ing house the property of," &c., for instance in our case. The 
dwelling houe:: of CunningIlam was not the house broken into, 
but it WAS a dwelling house of his occupied by his clerk, and 
the proper description wo~zld have been, " a dwelling houee the 
property of John W. Cunningham, then occupied by one 
James E. Harris." 

Soppose a manufacturing company or a railroad company 
own dwelling hou~es in which their agents and employees live ; 
i t  would be incongruous and absurd to charge it as the dwell- 
ing house of the cm~pany,  for althougl~ the company has a 
name, it can have no local habitation. 

Provided this was a dwelling honse, the inaccnracy in using 
the definite article L L  the" instead of the indefinite article " a " 
is not, according to the authorities, for the parpose is to de- 
scribe the house, and this ir3 done by charging it to be " the 
dwelling house of Cunningham," although it could have been 
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STATE u. ODTLAW. 

more accurately described as a dwelling house of Cunningham, 
occupied by Ijarris. This case is distinguishable from State 
v. Jenkins,  .5 Jones, 430. There the o\viler occusionally slept 
in the store room on the counter; here the clerk had for four 
years occupied the counting room as his "regulw sleeping 
apartment." The case of Jenkins is made to tcrn on this distinc- 
tion, but it is there taken to be settled law that a etore house 
may be made a dwelling house " by being used ha6itually and 
w.na&y by the owner or his clerk as a place for sleeping, but 
not by being used occasionally 071ly for such a pnlpose." 
Thus shotving that the gist of tlie crime of burglary is a pro- 
tection for the place where a man sleeps, and riot the place 
where he transacts business or the place where he takes his 
meale, and relieving our case from any difficulty because of the 
fact that the clerk took his meals at the n~allsiori house of Mr. 
Onnningham. Ilad the case stopped here me wonld have been 
left to draw the natural inference that the clerk made his count- 
ing room " his regular sleeping apartment," for the reason 
that in the farnilg arrangement it  was convenient for him to do 
so, and for the fi~rtlier reason that his presence would be a 
protection to the store, and his sleeping there would ~nake  it  a 
dwelling house, and as such put i t  under the peculiar protec- 
tion of the law. 

But the case does not stop here. I t  sets out " upon the cx- 
amination, the witnesses Terrel and Cunniugiiam stated that 
Rarrie had no intercst ill tlie premises and slept in the store 
house just to fnEe caye of the premises," thongh he slept 
there regularly." Upor this stateulent the counsel of the 
prisoner made a very ingenioli- n ~ ~ d  forcible argument to bring 
the case within the principle of Brown's  case, where the fact 
of a serrant having slept in n barn the night it was broken 
into, and for several nights before, being put there for the pur- 
pose for thieves, did not make the barn a dwelling house ; and 
of Smith's case, where the fact of a porter lying in a ware- 
house to watch goods, being only for a particular purpose, did 
not make the wnreho~se s dn-eliing honse, so as to make the 
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breaking and entering thereof burglary. See 2 East. PI. Grim. 
497, 501. A majority of the Justices arc of opinion tlmt the 
words " jus t  to take aare of thepremises," taken in connection 
with the mords (' though he slept there regularly," mean that 
he slept there regularly in order to take care of the gooda ; in 
other words, lie made it a dwelling house " just  to take care oi 
the premises," and if you will have it, solely for that purpose. 
But he did make it  his regular sleeping apartment, and it 
thereby became a dwelling honse. Two of the Justices have 
grave doubts and conceive it to be a stretch of the law, not in 
favor bnt against life. 

Pursaing the precedents i n  the English Courts when the 
Judges are divided in opinion, we will recommend to his Ex- 
cellency the Governor to commute the sentence of death into 
a sentence of confinement in the Penitentiarjl for ten years, 
or such other time as may seem to him will be an adequate 
punishment for tho crime of larceny, provided that the prisoner 
when called on at the next term of the Superior Court to say 

why the sentence of death shall not be pronounced," will 
plead the grant of commutation as a bar of the penalty of 
death, and submit to such judgment as the Court may render. 

There is no error. Let this opinion be certified to the end 
that snch proceedings may be had as are agreeable to lam. 

PER CURIAM. Judgment accordingly. 

&I, Z. FOLGER v. WILLIAM BOWLES. 

A vendor, who has sold land and given a bond to make title when tho - price is paid, and who has paid a part of such price, has no interest 
in the land which can be sold under an exccntion, 

(Tally v. B i d ,  at  this Term, cited and approved.) 

CIVIL ACTION in the nature of ejectment, tried befim Can- 
non, J., at Fall Term, 1873, SURRY Superior Court. 
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The plaintiff clai~ried title to the land in controversy, undcr 
s deed made in pursuance of an execution, under a judgment 
of a Justice of the Peace, agaimt one Elizabeth Butcher, 
There was no controversy as to the regularity of the yroceed- 
ings nnder which the decd was executed. The defendant ad- 
mitted hirneelf in possession of tho land in controversy, and 
claimed title thereto nnder the same Elizabeth Butcher. It 
was admitted that Elizabeth Bntcher had only a life estate in 
the land. The defendant showed a deed from Elizabeth 
Butcher, conveying two-thirds of mid land to him, dated 8th 
of May, 1858, 2nd also a bond for title to said land, dated 25th 
of February, 1856. A part of the pnrchaec money had been 
paid. 

The plaintiff asked l ~ i s  Ilorior to iostruct the jury that not- 
withstanding the title bond of Elizabeth Bntcher, was ontstand- 
ing, at thc day of the levy, still the plaintiff, by the mid levy 
and the proceedings thereon acquired the legal title, aud the 
legal title alone being in qnestioll, the plaintiff would be en- 
titled to recover the legal title subject to the equity of the de- 
fendan t. 

The defendant insisted that Elizabeth Butcher had I I O  intcr- 
est in the land described in the complaint, which was subject 
to sale under execution, and therefore the plaintifi was not en- 
titled to recover. The Court being of opinion with the defend- 
ant eo instructed the jury. 

The jury rendered n verdict in t'avx of the defendant, where- 
upon the plaintiff' moved for a new trial. Motion for a new 
trial was overruled and thereupon the plaintiff appealed upon 
the following ground : 

The Court erred in instructing the jury that a defendant in 
execution, who had contracted to sell his land, and given bond 
for title, and had received a part, but not all, of the purchase 
money, had no such in te re~t  in land as was subject to sale under 
execution. 
- Nasten, for appellant. 
BllcCorkb & Bailey, contra. 
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EICADE, J. The question involved in this case is the same 
as in Tally v. Beid, at this term, where it is fully considered ; 
and the principles there laid down govern this. A vendor 
who has sold land, given a bond for title when the price is paid, 
a part of which has been paid, has no interest in the land which 
can be sold under execntioo. 

Tlierc is n o  error. 

Pen C~RIAM.  Judgment affirmed. 

STATE v. ROBERT A. OWEN. 

'tVltere upon an indictment for murder, several persons nere sworn, in 
the regular way, as to their conipetency to serve as jurors, and held 
the Bible in their hands until they were acccpted, when the clerk 
proceeded to swear them as jurors, omitting the words '. you swear 
in  the last oath : It toas held, that thc omission though irregular and 
reprehensible, did not vitiate the verdict. 

Wherc thc presiding Judgc, on a trial of an indictment for murder, 
chargcd the jury: "The State's counsel says, he has introduced Dr. 
Richardson, an intelligent physician, whs  gives i t  as his decided 
opinion, after hearing all tlie testimony, "that the deceased came t o  
his death by strangulation and not by poison, and that this ought to  
have great weight with the jury; and thcn immediately added : It 
is true the opinion of experts ought to have weight with the jury, as 
they are familiar with these questions, but the jury are not concluded 
by their opinions; if the evidence justifies, they may find against such 
opinion. They must find the facts upon the whole evidence: Held, 
that this was not an expression of opinion, and not prejudicial to  the 
prisoner. 

(State v. Cunniny7~anz, at this term, affirn~ccl.) 

INDICTMENT for X~UEDER, tried before Schench, J., at tlie Fall 
Term, 1874, LINCOLN Superior Court. 

The prisoner Robert A. Owen, was charged with the mnr- 
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der of John W. Cheek, in the county of Gaston, on the 24th 
of September, 1873. 

Tho case was removed from Giaston county upon the affi- 
davit of the prisoner, and when called on the first Tuesday of 
the Fail Term of Lincoln Superior Court, was continued on the 
sflidavit of the prosecutor, suggesting a diminntion of the 
transcript of the rccoi-d sent frotn the Snperior Court of Gas- 
ton county. 

A certiorari was issued to the Clerk of the Snperior Conrt 
of said county cornt~~mding him to send a perfect copy of the 
record in this case to Ii l \coln Superior Court, and on the next 
day E. IT. Withers, Clerk of that Conrt, retrlrned a record in the 
case as a perfect record rilere )f, which record was filed i n  the 
Stiperior Conrt of Lincoln county. 

The caee was again continued, upon the afiidavit of the pris- 
oner, nntil Tuesday of the second week of the term, on account 
of the absence of material witnesses. On Tnesday of the 
second week of the term the case was again called, and before 
going into the trial, the counsel for thc prisoner suggested a 
ditninution of the record in the ca.;e, in that, it did not show 
an ordcr for removal in the cme from Gaston to Lincoln. 

The Cotzrt being satisfied from the Brst, and ameuded record 
filed in the case, that there was no diminution, and because 
that one certiorari had already issued in the ease, and a return 
beon made thereon, overruled the motion for a certiorari. The 
defendant excepted and the exception was overrnled. The 
trial and after the original panel was exhausted the 
prisoner challenged the array of the special venire, because the 
Court had no power to eontinlie the special venire from the 
day on which they mere slimn~oned to attend, to Tuesday of 
the secor~d week. The challenge was overrnled and the p i s -  
orler except. 

One of tho special venire having been challenged for cause 
by the defendant, and sworn, was asked if he had paid his taxes 
for the year 1874, to which he replied that he had not, ba t  
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stated in  ailswer to the Court that hc had paid his taxes for t h s  
year, 1873. 

The defendant challenged him for cause, assigning as the. 
cause that he liad not paid his taxes for 1574. 

The cllallenge was overruled by the Conrt and the defen- 
dant excepted. 

One Samuel Black of the special ' -~eni?-e had been stood' 
aside by the State, and \ r i m  recalled and sworn, no cause was 
found for challenge. The State then challenged him peremp- 
torily. The defendant excepted. 

The reqnisite number of j~irura beitlg obtained, before they 
were empannelled, the prisoner asked to be permitted to with- 
draw his plea ot "not gnilty," and to plead in abatement, and 
offered to file his plea, which he had prepared. 

The Conrt refwed to allow the plea of not guilty to be with- 
drawn, or the plea in abatemmt to be filed. Dcfendarit ex- 
cepted. 

When the jurors were called and challenged, the Clerk 
caused them to place their hands on the Bible and said, " Yon, 
swear t i~a t  yon will trne answer make to EUCII questions RS may 
be asked you to~lcl~ing your coolpeterley as a juror," atid made 
them retain the Bible in their hands, and when the prisoner. 
answered that " he liked him," the Clerk continued ill these 
words as to several of the jurora, L ' y ~ u  v i l l  well and truly trj- 
and true deliverance make between the State and the prisoner 
a t  the bar, whom yon shall have in eltsrgc, and a true verdict 
give according to the evidence ; so help you God," and the. 
jurors kissed the Bible and were seated in the b1)x. 

The  word '' swear" or " affirm" were omitted i n  ~everal 
instances between tllc words" you "and " will well and trul~,"' 
&c., in the latter part of the oath. 

A member of the bar called the attcntiott of the cunnsel of 
the prisoner to the omission, but no exception was made to it. 
The Court was not aware of the omission, nor was its atten- 
tion called to it, and the matter was not alluded to until: after- 
the trial. After the jnrors mere all seated the Court, irl hear- 
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ing of the comsel for tlle defendant asked thern whether t h y  
had all been sworn, and tliey responded in the affirmative. and 
were regularly cn~pannelled by the Clerk. N o  exception q a s  
tnade by tlie defendant's counsel. 

N o  evidencc was introduced by the defendant. T h e  evidence 
for the State showed that on Monday the 22d day of Septem- 
ber, 1873, tlie prisoner and the deceased left Yorli county, 
South Carolina, in a two horse wagon belonging to deceased, 
and came to North Carolina for the purpose of buying a plan- 
tation for the deceased. They went as far as Shelby on Tuee- 
day, and perliaps farther, on IVeduesday they were again it1 
Shelby drinking, and the prisoner and the deceased l ~ a d  angry 
words about tile prisoner taking some money of t l ~ e  deceased, 
as prisoner said to take care of it, and there was s01ne evidence 
of. the drugging of' the liquor which they bought by the  pris- 
oner. Thursday theg left Shelby, and on Friday morning 
about 9 o'clocli, were i n  D a l l ~ s ,  Gaston county, both were 
strangers in Gastorl county especially the decenscd, who knew 
no one, and was knotvn by no one, so far as the testimony 
showed. On that day, Friday, at  nine o'clock, the deceased 
was i n  the Tvagon, seemingly asleep and insensible, the pris- 
oner alleging that lie mas drunk and giving him great tronble. 

On the same day at  10 o'clodi the prisoner went with the 
wagon to Joseph Thornberg's seven miles west of Dallas, de- 
ceased was still in the wagon in an insensible state and remained 
so until 3 o'clock, at  which time the prisoner drove off, as he 
said, to meet another wagon, and send the deceased home. 
The  prisoner returned to Thornberg's about dusk, the deceased 
riot being with him, and tlie prisoner alleged that he  had sent 
the deceased on home in another wagon. T h e  next morning 
the prisoner left with one of the horses and was not caught 
until December. On Saturday morning suspicions being 
aroused, and blood found in the  wagon and on the C l ~ t h e ~ ,  
search was made and the body of a deceased person was found 
behind a pine log, wit11 a pistol shot ranging from near the 
left nipple, around the left side where i t  came out and passed 
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through the arm. The body also had a half inch hemp rope 
tied tightly around theneck, sunk into the flesh, and tlie face 
was swollen and discolored. The trail where the body was 
dragged was also discovered. Tlie body was found on Satur- 
day about 3 o'clock P. M. 

One B. M. Carpenter stated that he saw the body Saturdpg 
night where i t  was found, that a crowd had assembled to hold 
an inquest. That he examined the pockets of the deceased 
before he was stripped, to see if he could find any memoran- 
dum or papers by which he could identify the person of the 
deceased. The witness was asked " what he found on the bodj  
or in the pockets." Tlie prisoner's counsel excepted to this 
question, and the exception was overruied by the Court. The 
witness stated that he found a small memorandum or pocket- 
book in the pocket of the deceased, which was exhibited. 
Witness said it contained namea of people living in South Car- 
olina, memoranda, and a five cent piece and two pair of spec 
tacles, one with and the other withont a case. 

There was evidence given by the State to fix the prisoner 
with the morder of the deceased. The prisoner introduced no 
evidence and it  was argued to the jury upon the evidence in  
trodoced by the State. 

The counsel for the defence asked the Court to charge the 
jury : 1st. That if the jnry had a reasonable doubt, which way 
the deceased came to his death, the prisoner was entitled to a 
verdict. 

2nd. That if they had s reasonable doubt, that thedeceased 
came to his death in manner and form as charged by the bill 
of indictment, the defendant should be acquitted. 
The Court after defining murder as the "killing of a fellow- 

being i n  malice," charged the jnry, that it was the duty of the 
State to satisfy their minds beyond a reasonable doubt, 1st. 
That the prisoner killed the deceased. 

2nd. That he killed him as charged in the bill of indictment 
by a pistol shot or by strangulation. 

3rd. That if they had a reasonable doubt whether the 
39 
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deceased came to his death by the means charged in theindict- 
ment, the prisor~er was entitled to the doubt and they mnst 
acquit. 

The  Court recited the whole testimony given in the case and 
sunimed up the argument of the counsel on either side. I n  
stating the argument for the proseckition the Coart used this 
language, " Tkle State's counsel says he has introduced Dr. 
Richardson, an intelligent physician, who gives it as his decided 
opinion, after hearing all the testimony, that deceased came to 
his death by strangulation and not by poison, and that this 
ought to have great weight with the jury." The  Courtadded, 
" I t  is trne that the opinion of experts ooght to have weight 
with the jury as they are familiar with these questions, but the 
jury are not conclnded by their opinion ; that if the evidence 
justified they might find against such opinion:; that they must 
find the facts on the whole evidence." 

The jury returned a verdict of guilty of the felony and mar- 
der as charged in the bill of indictment. 

The  counsel for the prisoner then moved the Court for a new 
trial, 1st. Because of' error in overruling the challenge in the 
caee uf the jnror Peter  -. 

2nd. Because of error in overruling the objection to Carpen 
ter's testimony. 

3rd. Because of error in refusing to allow the plea of '' not 
.guiltyv to be withdrawn, and a plea in abatement filed. 

\ 4th. Because of erroriu the charge in regard to Dr. Riehard- 
son's testimony. 

5th. Because the jurors were not properly sworn. 
T h e  motion for a new trial was overruled, and the defendant 

moved in arrest of judgment, ou the following grounds: 
1st. That the jurors were not properly sworn. 
2nd. That the word " given " is used in the indictment in- 

stead of " giving." 
3rd. That the transcript does not show that the caEe was 

removed to the county of Lincoln. 
The  motion was overruled, and the prisoner appealed. 
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Bake and Bailey, for the prisoner. 
Attorney Gelzeral I$argrove, for the State. 

SETTLE, J. The record shows that several exceptions wepe 
taken to the rulings of his Eonor  dwing the progress of the 
trial, bnt only two of them were insisted upon in this Court. 
Treating the others as abandoned, and a casual glance will 
suffice to &ow that t%cy were properly abandoned, we will 
only notice those which were pressed upon the argument here. 

2. The  jurors were not properly sworn. The facts, as we 
find them in the record, are as follows : When the jurors were 
called and challenged, the Clerk caused them to place their 
hand on the Bible, and said : " You swear that yon will true 
answers make to such questions as :nay be asked yon tor~ching 
your competency as a juror." The  jurors were required to re- 
tain the  Bible in their hand, and when they were accepted by 
the prisoner, the Clerk continned in these words, as to several 
of the  jurors : " Yon will well and truly try and true deliv- 
erance malie between the State and the prisoners a t  the  bar, 
whom you shall have in charge, and a, t rne verdict give ac- 
cording to your evidence. So help yon God." And  the juror 
would then kiss the Bible and take his seat in the box. 

T h e  word " sm.ear" or " affirm " was omitted in several in- 
stances between the words you and will well a n d  truly, &c., 
in  the oath. No  exception was made to this manner of admin- 
istering the oath, although the attention d the prisoner's 
counsel was called to i t  at  the time. The Court was not 
aware of the omission until after the trial was over. After 
th.: twelve j l~rors  had been seated, the Court asked them if 
they had all been sworn, and they responded in the affirma- 
tive, and were regularly ernpanelled without exzeption from 
the prisoner. 

After the frequent admonitions from the Courts, not to de- 
part  from established forms and precedents, it would seem 
useless to say more on the subject, for it is all evidently lost 
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upon marly of those who do not hesitate to assume the respon- 
sibility of office. 

MThy the Clerk, with the oath prescribed for jurors in capi- 
tnb cases before him, should have preaun~ed to have experi- 
mented in changing it, is only to be accounted for upon the 
snpposition that he docs not appreciate the irnportnnce of such 
matters. I l e  doubtless thought that the words "you swear," 
at  the comtnenceinent of the oath of jurors, to answer ques- 
tions touching their competency to selve as j~irors,  might be 
referred to the second oath, which they took after their accep- 
tance as jurors, tlicy ~e ta in ing  the Bible in their hand all the 
title, and this perhaps may be so. I h t  independently of that, 
the essential rcquirernents of the law are that the party sworn 
'.shall lay his hand upon the Holy Evangelist of Almighty 
God," and after the oath is administered he shall invoke Ihe 
blessing or the curse of God by repeating the words " S o  help 
me God," and shall kiss the holy gospel as a seal of confirma- 
tion to his engagements. Bat. Rev. ch. 77, sec. 1. 

I n  the case at bar, all of this was done. Although the 
omission of the words "yon swear" at  the comlnenccment of' 
the oath, looks awkward and mars the comeliness of judicial 
proceedings, we do not think that it vitiates the oath. 

2. The prisoner excepts to the  charge of his Honor in refer- 
ence to the testimony of Dr. Richardson. H e  col~tends that 
i t  amounted to an expression of opinion to h i a  prejudice by 
his Honor. 

After reciting the whole testimony in the case, his I Io~ ior  
snrned up the argoments of coansel, both for the prisoner and 
the State. In stating the argunlent for the prosecution, h e  
said : " The State's co1111sel has introduced Dr.  Richard- 
son, an intelligent physician, who gives i t  as his decided 
opioion, after hearing all the testi in~ny, that the deceased 
came to his death by strangulation, and not by poison, and 
that this ought to have great weight with the jury." But  his 
Honor immediately added: " I t  ie true the opinion of experts 
ought to have weight with the jury as they are  familiar with 
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these questions, but the jury are not concluded by their 
opinion ; if the evidence justifies, they may find againet snch 
opinion ; they must find the fact upon the whole evidence." 

This  was more of a reply to the position assumed by the 
State's counsel, than an unqualified endorsement of the same, 
and was calculated to give the jury a fair view of the qnestiou 
involved in Dr. Richardson's testimony, to-wit, the manner in 
which the deceased came to his death ; and to explain to then1 
their duty in reference to the decision of that question. The 
charge is not open to the criticism which has been zr~ade 
upon it. 

Another question, whieh arises upon the record, in con- 
sequence of the removal of the case from one county to 
another, has been decided at this term, in the case of the State 
v. Cuwninyharn. O n  this point we content ourselves with 
a reference to that case. 

T h e  judgment of the Snperior Court is affirmed. 

PEX CURIAM. Judgment affirmed. 

BURROWS & SPRINGS and M. N. HART v. TIIE BANE OF CBA12- 
LOTTE. 

(For Syllabus and factg see same case in 70 N. C. Rep. 283.) 

CIVIL BCTION, tried before &hen& J., at January Term, 
51875, MECKLENBURC. Superior Court. 

This case was originally tried before 1Moore, J., at July Term, 
1873, of MECKLBNBURG Court, upon a case agreed, wliich is 
fnlly reported in 70 N. C. Rep., 283. 

His  Honor gave judgment against the defendant, who np- 
pealed, and in this Court the judgment below was reversed 
and the case remanded. 
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Tile eaee coming on to be heard n p n  the  ccrtificnte of the 
Snprenw Cnnrt, was, by consent, refbrred to T. W. Dewej* 
and J. H. McAderi to ascertain the  value of' thc  ncks ,  who 
reported that $hey were ~ o r t h  fifty per  cent. of their face 
value. S o  exception mar; filed to the report, and i t  was con 
firmed by the  Conrt. 

At Fall Term, 1874, tlie attorney for tlic defendant moved, 
1. Tha t  h e  he allowed to file aflicl'i\its wit11 a view to a 

modificatior~ and amencltnel~t of the case agreed, as filed in the  
papers, ill ordcr to show that there was an agreement between 
Taylor a11d the  Chshier of the  Eank of C l ~ r l o t t e ,  that the bills 
were to be 1,ought to discharge Taylor's debt, and that Taylor 
purchased t l ~ e n ~  wi th  that undcrstariding. 

2. Tha t  Tay10r de~msited the l j i l l ~  with the P i ~ s t  Nations? 
Bank to securc the  notc or! which the  purchase n o n e y  was 
ra-sed. 

This  was objected by the pliii~ltifl', who ir~sisted that h c  was 
elltitled to a judgment according to the case agrced. 

T h e  Conrt oberruled the motion, and the  case was then ar- 
gued on the  ease agreed, and judgment lendcred against tllc 
defendant. 

By  request of the counsel for tbe tlcfcndant, the  Conrt stated 
that  judgment was xndercd  against the d e h d a n t  in invi iurn 

F r o m  this j u d g n ~ c n t  the defendant appealed. 

EODMAX, J. The present nppeal did not bring np for re- 
view our opinion reported in 70 N. C. Nevertlieless at  tlie 
request of the e o a a d  for the dcfhtrdni~t, we IIAVC recousidered 
the  reasoning of that o p i ~ ~ i o n ,  and we find in i t  nothing of 
which we do not now approve. 

I n  that  opinion we said, ns we then thor~ght,  with sufficient 
clearness, that  tlie bank notes in qnestion, were first subject 
to the payment of Taylor's note to t!lc First National Eank ~f 
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Charlotte, and if any remained after such payment, it was the 
property of Taylor, and to the extent of his interest, the Rank 
of Char'otte could set off his indcbtedneds to it to any action 
on the notes. 

I n  the opinion, the value of the 11otes was assnmed to be 
what Ta j lo r  paid for them, viz : 60 cents in the dollar,'merely 
as  an illustration and to abbreviate tlie argument. I t  now ap- 
pea r s thu t  their value has been f u n n d  to be o ~ i l y  50 cent6 in  
tiie dollar. and that the whole of them are required to pay tlie 
note of Taylor for which they were deposited 8s a collateral 
security. Consequently Taylor has no  interest in them ; they 
all belong to Hart ,  the assignee of the Bank, and tiie Bank of 
Cllarlotte has no ground to set up a connter-claim by reason of 
Taylor's indebtedness to thern. T h e  Rank herein loses nothing 
to which it is equitably entitled. It has a set off to any de- 
mand of Taylor, bat  if Taylor has no demand against it, its 
claim against him is of course unarniciable in that way. I-Iart 
is  like any other bona f i d e  holder, and as such may clairn the 
full amount of theBank.  T o  allow the Bank of Charlotte to 
set  of the extent of the interest w!~ich Taylor was auypowd to 
have had, to the injury of the First  National Bauk, o r  its 
assignee, when i t  turns out that Taylor's intcrest is of no valuo 
would be to give to a mere equity of redemption a priority 
over the  mortgage debt. 

There is no error in tlie jndgrnent below. 

PER CURIAM. Judgment  affirmed. 
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FRANCIS HOUGE v. MADISOX IIODGE. 

The Probate Court hits exclusive original jurisdiction of Special Pro- 
ceedings to recol-rr legacies and distributive slrares : 

This rule is subject to  the exception, that ~ c l ~ e n  the assent of the execu- 
tor :unou:lts to an express or implied promise to pay a lcgacy or dis- 
tributive 511,2r~, i t  becomes a, debt, recovcrahle like any othcr debt, in 
the Superior Court. 

Althougl~ i t  is a genel:~l rule that the assent of the executor to the lilst 
taker of n l cg~cy ,  limited over on a particular estate by 17 ny of re- 
m:rintlcr, or cxcntory ljeqncst, is an assent to all persons in ren1ait:dcr. 
5ct such assent cnniiot he constlued into a promise on the part of the 
ex~cntor  to pay the leqacy a second time to the remnindcrman, when 
he has once p:titl i t  to  the f i ~ s t  l ep tec .  

Tlie Supeiior Court clicl not acquire oliginsl jurisdiction of actions to 
recox er lcgncics by the p:issaqe of- the Act of 1872-'73, entitlctl " An 
Act to curc drlccts in cert:tin judicid proceedings aiisir~g fronl 
takes of jurisdiction 311d othcr causes." 

TVj~ere pcrsonnl tlmtteli are limited to one for life, nit11 :I limitatiorl 
orcr, the first l r g ~ t c e  canilot be  coml)elled to gi\ e sccwity for the dc- 
l i ~  cry of such c1l:lttels to the ren~:lindernlan, af1c.r tllc clcter1nin:~tion 
of hi, life estate, and an exrcutor commits no tie~ccslui.,t in pajinq 
such lcgscy to the first legatee without sccnlity. 

(The cnws of X ~ l l r i .  V. EI(L~ILS, 63 N. C. Rep 6'3; ~ ~ ~ / ~ T / ) L I  V. Goftun, 3 
Jo1ie5 Eq. 395; C U I U ~  v. ~ S t z ~ f h ,  68 N. ('. Ilep. 537.)  

Cl-q~r, hcrroN f ~ r  the recovery of a Icpicy, ttied Le f~ re  
li'utts, J., at Fa11 Term, 1873. WAKE Superior Conlt. 

The  plaintiff, in his complaint, alleged t l ~ i t  1 ) ~  tllc will oi 
'$illialn T. Elodgc, tlte srr~n of twel ire hrii~t/reil niid {ilty dol'1:irs 
was $\-en to the use and benefit of IIer~tlc~sort A Ilodge for 
life, and then to the use and beridit of the plnintill' fur. life? 
arid then to be divided between all the child:.cn of Ilenderson 
il. IIotlge ; th5t by finid will thc deferlJa~rt, N,ldiwn C .  Ilodge, 
: I I I (~  l l cnder~on  A. IIodge were appointed his exccrltcrs and 
( 3 ~ 1 ~  qmlificd as  such ; that the def(:uJ<ir~t collected the lnaney 
of the estate and llad the nbsolute cuntrol thereof; tha t  the 



J A N U A R Y  TERM, 1875. 617 

defendant assented to said legacy and paid over said sum to 
Henderson A. Hodge, his co-executor, arid also the husband of 
plaintiff, without requiring of him any security. 

Plaintiff further alleged that Henderson A. Kodge died on 
the 17th of September, 18'70, insolvent, and plaintiff qualified 
as his executrix ; that the sun1 of $142.62 had been paid for 
his estate towards said legacy, and but little, if anything more 
can be expected from this source. 

The defendant demurred to the complaint, insisting that the 
Superior Coiirt had 110 original jurisdiction thereof, because 
the  action was brought against the defendant as surviving ex- 
ecutor of the last will and testament of W. T. Ilodge, to recover 
a legacy given the plaintiff' for life by said last will and testa- 
ment, and the summons therein made returnable, and the com- 
plaint therein filed before the Judge of the Sriperior Court, 
sitting in term time, whereas the  summons silould have been 
made returnable befare, and the complaint filed in the Probate 
Court. 

I l i s  Honor overruled the demurrer to the jnrisdictioa, and 
ordered the defendant to answer, whereupon the defet~dant 
appealed. 

i~ccywood, for the appellant. 
Ebwle, coo tra. 

SETTLE, J. This is an action to recover a legacy, made re- 
tnrnable before the Conrt at  the regular Fall Tmri ,  1873. 

There is a demurrer to the jurisdiction. The  Probate Court 
has exclusive original jurisdiction of special proceedings to re- 
cover legacies and distribntive shares. 

This rule is snbject to the exception, that when the assent of 
the  executor amounts to an express or implied promise to pay 
a legacy or distri5ntive share, i t  becomes a debt, recoverable 
like any other debt in the Superior Court. Miller v. Bur/les, 
65 N. C. Rep. 67. 

A n d  while i t  is a general rule that the assent of the executor 
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to tlie first tnlier of a legacy, liniited orer  on s pal ticular estate, 
115' T A ~  of ~.enininder or execlltory i q o e s t ,  is an assent to all 
persuris in rem:ti;der; j e t  s:icli ilksent cannot be conetr~led to 
: twoui~t to ,a promise on the part of tile executor t o  pay the 
iugncg a srcoud time to the remainderman, when he  has once 
piid i t  to the first legatee. 

Siii~le then there was no p:~o~iiiee M-hie11 would tuke this ease 
ulit of tlic geiieral rulc, the jurisdiction ~ . e ~ m ~ a i ~ l s  n i th  the P r o -  
Ln:e  Court, unless the  want of jurisdiction i n  tile Superior 
Conrt is c t~red by the act of 1S'i- '73, chap. 157, entitled "An  
hr t  to cure defects i n  certair~ jrtdicinl proceedings a ~ i s i n g  frorn 
wiist:ikes of j u r i d i c t i o ~ ~  nuci other causes." ratificd tlie 3d day 
of March, ISi':?. This actic111 w ~ s  instituted snbsequent to the 
Ijacsdge of tlic act j ~ ~ t  cited, which only prof'essed to cure past 
clribctj in t!ic Inanrcr of bringing stiits. 

Gut Ih t t le ' s  IZevisal, chap. 17, wcs. 425 arid 486, b ~ i n g s  
f o r ~ i u d  thib act, and as the R e v i d  went into operation kiuce 
the c.ornrnencetne~lt of this action, tlie question arises, what 
e fcc t  is to be given to the f:ict that it b~.ings forward tlic cura- 
r ; ~ c  a c t ?  As 110 portion of the Ecvisal, excelit the 121st 
cl~apter, was ever lead and eniicted by tlie General Asseinbly, 
as prcwri 'xd by the  Constitntion, it cmriot be pretended that 
nny of tlie enactments therein found, escept the 121st chapter, 
:?erive any force and effect f ivm the I t e ~ i s a l ,  bnt  they all de-  
 end up011 the original acts which put the111 in force ; and, at  
this teriri we liave heid, in the Stclte v. C'u?~?tiugilan~, that n 
verg liniited operation is to be given to the repealing clauee of 
tile 121st chapter. W e  conclude tliat the YLevisal, tliorigh a 
very nseful and convenient collection and compilation of the 
public stlitnte law of the Stste, enacts nothing, and repeals b ~ i t  
little of the public l a w  heretofore in forcc. So much for the 
rj~iebtion of jnrisclirtion, wliicli is ~ 1 1 6 c i c n t  to dispose of this 
appeal ; bnt since u e  have heard full argument upon the merits. 
we will, in order to end liiigation, decide the  t ~ i n  qnestion at 
issne. 

J\Tas the de+%ndant gnilty of a devastavit i n  paying the pe- 
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cuniary legacy to IIenderson A. Hodge, without security for 
its stlfety, and is he liable to pay it a second time, to tlic plain- 
tiff, who is the widow of the said Ilendersoii, and entitled 
nnder the will, after the death of the said Henderson, to the 
m e  and bencfit of the legacy, for her life ? 

An execntor is not a trustee, in the teclinical rneaning of 
that term, and as it is the policy of the law to induce persons 
to accept the ofices of executor and administrator, the Courts, 
while guarding against an abuse of their trnsts, are extremely 
liberal in making possible allowance, and are cautions not to 
hold executors and administrators liable on slight grouuds. 2 
Wm's. on Ex'rs. p. 1630. 

They are not governed by  the rigid rnles which apply to 
trustees in the more defined acceptation of that term. A s  to 
personal chattels the rule is well established that where they 
are given to one for life, with remainder over to another, tho 
first legatee will be entitled to the possession of the goods, 
upon securing and deliverirtg to the execntor an inventory of 
them admitting their receipt, and expressir~g that he is entitled 
to them for life, and that afterwards they belong to the person 
in  rernainder. Formerly the tenant for life was required to  
give security for the protection of the remainder man, but 
such security is not now required, tmless a case of danger is 
&own. I n  Williams v. Cotton, 3 Jones, Eq. 395, this Court 
after affirming this general rule, says : " The same rule, we 
think, must apply to the money legacies; and all tbal; the  
executor can be required to do, is to take a receipt from the 
legatees, or from their guardians, if they be minors, for the 
articles or money delivered or paid to them, f ~ r  the benefit of 
those who may, upon the happening of the eontirigency men- 
tioned in the  will, become entitled to it. 

And it is said in the same case, " the executor, after giving 
his assent, will have nothing more to do with the property, 
and i t  will be left with the person, having such exeeutory and 
contirlger~t interest, to apply to the Court for its protective aid, 
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wl~enevcr  the  propcrty is really in danger of being rcmovcd, 
;.i.asteil or destroyed." 

In Cwcp r. 81~'l,lith, 68 N. C. Rep. 537, the testator he- 
q l ~ e a t l ~ c d  as follows : (' To n1.y t l ~ r c c  daughters, Martha Jane ,  
Mariaoa C. and Lucy Camp, each, t h e e  thousand dollars in 
money or bonds ; and in the event of the death u f  either orio 
or  any of rn? said dnngllters witliolit Iamf111 issue, it is tup will 
:lint her or their Icgncy t.ha11 hc eqtlally diridetl and l~e i r ed  by 
the  e n r ~ i v o r  of my h u r  dangllters now single." The plaintiff 
31:irtha Jane ,  wliu had never inarried, dernandetl immediate 
p g n i e n t  of her l e p c y .  The  cxccntor conter~ded that shc was 
only entitled to rcccive the annnal interest of the legacy during 
her lii'c, : L I I ~  that thc p r inc ip l  innst remain in his Elancis to 
await thc ~*oriti~lgericp of her d j i n g  witllont isdue. This Court 
held that she w:~s  entitled to receive thc corpus of the legacy, 
and tlrat its nltinmtc devointion was a question between l ~ e r  
and t!lc contingent r(~iri;lindet IIILII. These decisions arc fully 
sustained 11y Itope)., nlio, in discnssir~g tlic tinlc at wllicll l e e -  
tics ale to be p i d ,  ~ c h e n  the bequest is of a gross sum of 
morkey, s ~ y s  : " When a legacy given generally, so as to full 
-k~itf~iri the above inentioned rnle, is ~ t ib j ec t  to a limitatiun ober 
upoil a snbeeqiient event, the divesting contingency mill not 
prevent t l ~ c  legatcc from receiling his Icgary, at  tl:c end of t11~. 

vcar alter the testator's dc;~tlr ; and lie is under iio obligstior, 
to yit  e w c a ~  i ty  fur tc-pnj rrlent of the morieg, i n  case the event 
~ l l a l l  happen." 

Tlic principle s w w s  to bc that, as the  testator has entrusted 
him wit11 the molley withorit requiring a security, no person 
!)as antliority to rcqnire it. O n r  conelitsion is that t l ~ e  clefen- 
dwnt h.<ving once paid the lcgacy to thc first 1cg;ttee fur life, 
h e  is not now liable to pay it a becond timc to the plaintifl' or 
to any p m c n  in re~n:iindcr. 

Tlia jnclgn~ent of' the Superior Court is reversed. 

PER CERIAX. Jndgment  reversed. 
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OF GRAHAM, R. Y. McADEN and others. 

In an action against a Bank, to recover the amount of certain bills is- 
sued as currency, it is not necessary to  join as plaintiffs, all persons 
holding bills of such Bank; for being in the nature of a creditor's 
bill, such holders may at any time come in, be made parties, and share 
the recovery. 

And when, in such action, relief is demanded against the inclividud 
stockholders as well as against the Bank, such stockholders being 
represented by the Bank, need not be made parties defendant. 

Nor need such stockholders be made parties, although ccrtain persons 
are individually sued in the same action, who had bound themselves 
to  indemnify the stockholders against loss, on account of the bills 
sued upon not being paid. 

A n  action is well brought for the recovery of certain bills, when it  is 
against the Bank issuing the same, and against another Bank which 
agreed to redeem the same, and also against certain individuals, who 
by written covenant agreed that the bills should be redeemed, and 
the individual stockholders saved from loss. 

(The cases of Carter v. Jones, 5 Ired. Eq. 196; York v. Landis, 65 N. C. 
Rep. 535; Jarrell v. Martin, 70 N. C. Rep. 459; Kennedy v. P i c k s ,  
3 Ired. Eq. 147 ; Brinson v. Thomas, 2 Jones Eq. 414; and Blalock v. 
Peak, 3 Jones Eq. 323, cited and approved.) 

This was a GIVJL ACTION, to recover the amount of certain 
bank bills, tried at the December (Special) Term, 1873, of the 
Superior Court of GWLFORD county, before his Honor, Judge 
Henry, upon complaint and demurrer. 

The following are substantially the only facts necessary to 
be stated, as bearing upon the points decided a t  this stage of 
the case : 

The Bank of Lexington was chartered by the Act of 
1858-'59, chap. 68, to continue to 1st Jannary, 1885, with 
power to establish a branch at Graham, in the county of Ala- 
mance ; provided 1000 shares of the stock was subscribed for 
at Graham. The  requisite stock was snbscribed at Graham, 
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and a 1)r;lnc.h BAIIB tlierei~pon esti~hlisl~ctl, as ~~rov i t l e ( l  in t!lr 
het of incorporation. 

Tho stocliholdcrs wcrc r::aile, by t l ~ e  original c'llartcr, per-  
E O ! I ~ ~ Y  h h l e  in don1)il: tl;e amount of their original stock, f8)r 
the  ~cdenipt ion of the kills of thc Bn~rh,  and otllcr iiabilitirs, 
an caw of the  insolvency or inability of' tile Earlk to redcc~il  
?ts r~otes or discharge those 1i:tbilities. 

Tlic p m x ~ t  DAIIX-, (at Lcxington,) issued notes, some payable 
at Leuington, some a t  G r d ~ r n  ; and of those p:~yable on their 
$ice a t  Qrizllain, the plaintifL  om^ and hold $3735. 

T h e  ehartcr ITX arnended i n  1862, (Pr ivate  Lams, 1 8 w 7 6 3 ,  
cl~ayter  1,) by which tlic br:~och at Grahxin n7~s made an in- 
depcntlcnt h n k ,  arid the sto~lilinlders a t  that p l x e  incorporatd 
as :j scparate R s i ~ k  of Graham, wilh powe:. to w r r y  on and 
mntiu uc the b u s i u m  of banking, with t i c  o ( l i t t ~  pnxer ,  i i r z m  rc- 
?hitics nnd resZr.ictio~s in (tll r3ey)ecfs, and 20 (111 i12tents a q 2 d  

p u / y ~ m ,  CIS we~*e 07. hntl lire97 cowferred on the 8Ltn7; cf Ltz 
:ngton ; mad all the cal~ital stock, bills, notcs, evidences of debf, 
specie and all other eirccts belonging to the branch a t  U ~ N ~ R I : I ,  
n-as translkrrecl to, and ~onst i tu ted  a part of tllc aslots of the  
Rank of Grahanl, with a specin1 restriction I I ~ J ~  to issne :,ny 
bills of si icl~ new U:~rilc nnti! after the war. 

On the sepnration, the dei'endants, B. P AfcAtleri arid 
others, stockholders before that tirrie in :lie brarlcli Carlk, an4 
now in the  Bank of Graham, covenanted to and \vith the  
Bar~l i  of Lexington, that they w o d d  redcc~n  all the  bills pay- 
able at  the branch ar Grdlarn,  " as soon as praetir~kJe," and 
do so at  and through the J h n k  of Grahan~ ,  and furward the 
same to the  E a n k  of T,exington ; and that they further mould 
indemnify and save l~armlebs a11 the eontinning stoclillolders in 
the original Bank at Lexington, f ivm d l  loss fur or on account 
of s1:ch bills. 

The I h k  of T,exington is insolvent, and nnable to pay its 
bills. T h e  Bank of C4raham is also insolvent. 

The bills of the plaintiffs, and for which this action is 
brought, are a portion of those that the defendant, McAden 
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and others covenanted to redeem as soon as practicable, by 
their covenant of 7th day of March, 1663, before alluded to. 

The burden of paying the bills, the plaintiffs allege, was 
originally in the Eank of Lexington anti all the stockhulders 
therein ; and after the separation, the burden was on the Bank 
of Grabam, and they both being insolvent, the plaintiffs claim 
the right to resort to the covenantors, McAden and others, 
between whom and the Eank of Lexington and the stock- 
holders therein, the bnrden, in justice and equity, ought to fall. 

The defendants demurred to the complaint, containing the 
foregoing facts, and fur cause say : 
1. That there is a defect of parties plaintiff' in this, the 

glaintiffs' action; for that it appears in paid complaint, that 
there are  other creditors, holders of notes of the Eank of Lex- 
ington, payable at its branch at Graham, besides the plaintiff's, 
if they be such, who are entitled to their proportio~~al share of 
satisfaction out of the assets of said Bank, or from the other 
defendants, alleged to be liable for the same, if any be so ad- 
judged in this case, and therefore should be joined as plaintiffs. 

2. That there is a defect of parties defendant, for that, none 
of the stockholder; of the Bank of Lexington who are alleged 
to be liable by the charter, for the debts of the Eank, in case 
of insolvency or ultinlate inability to pay, which is averred to 
be a fact in the complaint, are made parties defendant. 

3. That it being alleged in the complaint, that R. Y, McAden 
and the other defendants, who are sued as individual persons, 
among other undertakings, bound themselves to indemnify and 
save harmless each and all the stakholders in the Bank of 
Lexington, against any loss, liability or obligation falling upon 
them, contracted at, or by reason of said branch at  Graham, 
each and all of said stockholders be necessary partics, either as 
plaintiffs or defendants. 

4. That several causes of action have been improperly united 
in the same remedy; one against the Bank of Lexington, 
alleged to be for the recovery for notes of said Bank held by 
the plaintiff, a claim which must be reduced to judgment before 
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any other action or proceeding can be entertained to procure 
satisfaction ; the second, being against the Rank of Graham, 
lipon an alleged agreen~ent between it arid the Bank of Lexing- 
ton, that i t  would take upon itself the redemption of the notes 
ef the Bank of Lexington, payable 07 their face at the branch 
at Graham ; and the third against R. Y. McAden ~ n d  the other 
defendants, upon an alleged writing obligatory, executed by 
them to the Bank of Lexington, on the 7th of March, 1863, 
conditioned that they should as early as practicable redeem all 
the bills of the said Bank, payable on their hce  at the former 
branch at Graham, and should indemnify and save harmless 
each and all of the stockholders of the Bank of the Lexing- 
ton against loss, liability or obligation, contracted at, or by 
reason of the said branch at Graham ; the parties in each of 
said alleged causes of action being different, and each of the 
latter being designed as supplemental proceedings to obtain 
satisfaction of a judgment, expected to be obtained in the first. 

5. That the complaint does not state facts snfficient to con- 
stitute a cause of action, in that it alleges no demand of pay- 
ment on the Bank of Lexington at the said Branch at Graham ; 
and in that it does not alllege that i t  has been practicable in 
the time which has elapsed since the ccntracting of the said 
obligation, for the obligors to have redeemed the notes of the 
said Bank of Lexington payable at its Branch at Graham. 

[Jpon the hearing in the Court below, his I-Ionor, after argu- 
ment, sustained tlie demurrer, and dibrnissed the complaint. 

From this judgment the plaintiffs appealed. 

Dil lard & Gilmer, for appellants. 
JK A. and J. W. Graham, eontm. 

READE, J. W e  are of the opinion that none of the causes of 
demurrer are sufficient, because, 

1. I t  is a creditor's bill and all the creditors are, or may come 
in and be parties, and share the recovery ; 
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2. T h e  Bank of Lexington represents its atocliholders who 
a re  secondarily liable ; 

3. F o r  thc  same reason as in the  second above ; 
4. T h e  scveral causes w e  all  connected and can be settled i n  

the  Pame action ; 
5. T h e  demand was made not of the  Branch Bank of Gra- 

ham, i t  is trne. for that  had gone out of existence, but a t  and 
of the  Bank of Graha~n ,  wl~ich had undertaken to redeem them ; 
and a reasonable time had e l aped .  

Upon overrnling the  demurrer and remanding the  cause, we 
suppose the  defendants will answer ; and then the  rights and 
liabilities of the parties can be better determined than they can 
now upon the  demurrer. It would seen1 now, however, that 
the  liability of the defendants under their covenant with the 
13ank of Lexington tu redeern the  bills or to iodemr,i<y the  
Bank of Lexington if the Bsnk of Lexington shcnld redeem 
them. I t  is equally plain that the  B a r k  c~f' Lexington is obliged 
to  redeern its hills. Bnt  arc the  defendants bonnd under their 
covenant not only to the Bank of Lexington, but to the plain- 
tiff's? I t  would seen1 that the-y are. It is a familiar principle 
of equity that  the bill holders are entitled to all the securities 
which have been provided for their r e d e m p t i o ~ ~ ,  the  Bank of 
Lexington and all its assets. Bu t  the Bank of Lexington is insol- 
vent. All  its assets which went into the Rank of Graham are 
lost. T h e  Bank of Graharn is insolvent ; and so the  only thing 
left is t he  defendants' covenant. And  in regard to that, i t  
would seem that  the  plainti& have an eqnity to be subrogated 
to tho rights of the Bank of Lexington. Wha t  then are the 
rights of the Bank of Lexington ? Evidently to recover of 
the  defcudants such arnonnt ac it has paid o n t  in redemling the 
bills which the  defendants covenanted to redeern. T h e  face 
valac of the  bills if i t  paid the  h c e  value; otirerwise, the  snm 
actually paid. If the plaintif& take the  place of the Lexington 
Bank, then that  is the  measure of their rights, to be reimbursed 
t h e  amount they paid out for the  bills. Tha t  would probably 
be t h e  measure if they received the bills as currency ; much 

40 
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more would i t  be so, if they were bought as a marketable corn- 
modity, as all State bank bills have been since the war. Car- 
ter v. Jones, 5 Ired. Eq. 196 ; Fork v. Xandis, 65 N. C. ltep. 
535 ; Jarrall c. Martin, 70 N .  C. Rep. 459; Xennedy v, 
Pickens,, 3 Ired. Eq. 147 ; Brinson, v. Thonzas, 2 Jones Ec&. 
414 ; DZaloc12 v. I'eake, 3 Jones Eq. 323 ; Adams7 gq. 269. 

There is error. Cause remanded. 

PER CUEIAM. Jndglnent reversed and delurlrrer overruled. 

It. W. GLEXN and others v. THE FARMERS' BANE O F  NORTE 
CAROLINA afld others. 

In  an action against an insolvent bank and the stockholders therein, on ac- 
count of their individual liability, and also against certain trustees of 
the bank: Held, not to e error in the Judge below, to overrule a de- 
murrer, assigning as grounds, '&e improper joinder of different causes 
of action. 

CIVIL ACTION, tried before Henry, J, at December (special) 
Term, 1874, of GUILF~RD Superior Conrt. 

The facts necessary to an ur~derstanding of the case are set 
out in the case of Glem r. Farmer'a Bank of  N. C., 71  N. 
U. Rep., 191. 

The defendant demnrred to the complaint, alleging- 
L. That it is admitted in the complaint that the plaintiff' hae 

other actions pending in  this Court, by appeal. and yet nnde- 
terrnined, against the defendant for the same cause of action. 

2. That i n  the complaint several causes of action have been 
improperly united, namely : 1. An alleged right to recover 
against the Farmer's Bank upon the notes sued on ; 2. An al- 
leged right, by way of supplementary proceeding, to annul 
and set aside a deed i n  trust, alleged to have been made by 
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said Bank to certain trustees, who have no interest in the con- 
troversy, upon the alleged right of recovery aforesaid, in order 
to enforce satisfaction of the judgment, if one shall be obtained; 
3. An alleged right upon the afirmation that the said Bank is 
insolvent, to recover against the individuals named as defen- 
fendants, next after the said trnstee, npon the allegation that 
they are severally liable, in double tlie amount of their respec 
tive qi~otas of stock, to the satisfaction of the demands of all 
tlie creditors of the B R I I ~ ,  each one of which alleged rights is 
a separate cause uf actiou. 

3. That tlie corr~plaiut does not state facts sufficient to con- 
stitute a cause of action : 1. Against the said Bank and trustees, 
bccause if the said deed was made as alleged, to hinder, delay 
or defraud creditors, it is void ; 2. Against the alleged stock- 
holders as individmls because it does not aver that the insol- 
vency of the Bank has been ascertained by any legal method, 
or that the plaintiff's demand has been reduced to a judgment 
against the 13anlc. 

4. That there is a defect of parties, both plaintiffs and de- 
fendants ic this action, since no judgment can be rendered 
therein on the third alleged right of action, in article 2d of this 
demurrer, unless all the creditors and all the stockbolders be 
parties to this action. 

His Hor~or overruled the demurrer, whereupon the defen- 
dants appealed. 

W. A. & J. W. ffraham, for appellants. 
&ott & Caldwell $nd Uillard & G'ilmer, contra. 

PEAIZSON, 0. J . The plaintiffs' action is very complicated, both 
in respect to parties plaintiffs and parties defenda~ts, and also in 
regard to the causes of action against the bank, and the causes 
of action against the stockholders. I t  remains to be seen 
whether he will be able to surmount all of the difficulties that 
lie in  his way, so as to reach the stockholders individually. 
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T h e  charter makes the stockholders individually liable, in  
case of the insolvency of tlie bank. So assuming, as is adrnit- 
Sed by the demnrrer: that the bark is insolvent, tlie plaintiiy 
has a good cause of action, whereby to make the stockbo!ders 
individually liable; and the qnestiun ie, how must the plain- 
tiff proceed, to subject tlie stoclrholders? It would be a re- 
proach to the administration of justice, if the plaintiff lias no 
mode of enforcing his right, and we will be reluctant to make 
an exception to the maxim, there is " no right without a 
retnedy." W e  incline to the opinion that the very liberal mode 
of prooedurc adopted by C. C. P., in the sections referred to 
in the plaintiff's brief, meets the difticulties raised by the de- 
murrer, and withunt deciding the points definitely, but allow- 
ing the defendants to have the benefit thereof at  the trial, in 
analogy to the eqnity practice, by which the plea is overruled, 
but " the equity is reserved until tlie hearing," we have come 
a0 the conclusion, that there is no error In the jndgment of his 
Etonor, by which the demurrer is overruled and the defendnnts 
,are required to answer. 

This opinion will be certified. 

PXR CERIAM. Judgment affirmed. 



JANUARY TERM, 1875. 629 

LONGMIRE v. HERIDOX, Ex'r. 

R. B. LOXGMIRE v H. C. ITERNDON, Ex'r. 

If an answer to a bill in equity, filed before the adoption of the Code of 
Civil Procedure, be directly responsive to tlie material facts charged 
in the bill, and be clear, positive and precise in its denial of them, 
and be not disproved or discredited in  this part, by what is found in 
any other part of it, i t  i u  evidence for the defendant. But i f  the answer 
is defective in these requirements, and there is a replication, tho rule 
does not apply. 

A guardian, who, on the 20th December, 1862, collected on a well se- 
cured, ante war guardian note, $3,000 and invested the same for the 
benefit of his ward in seven-thirty Confederate bonds, as he also did 
a large amount of his own funds, is not guilty of such laches as to 
rcnder him liable for the amount. 

(The cases of Hughes v. Blnckzoell, 6 Jones Eq. 73; Speight v. Speight, 2 
Dev. & Bat. 280; Thompson v. Jlill.?, 4 Ired. Eq. 890; TVoodaZl v. 
Prhet t  , Busb. Eq. 198, cited and approved ; ~ n d  Purser v. Simnpsoiz, 
65 N. C. Rep. 497; Cummings v. Mebane, 63 N. C. Rep. 315; Shi& v. 
Hetrick, Ibid, 329; La~kins v. Murp7~y, 71 N. C .  Rep. 5G0, and Em- 
merson v. Mullett, Phil. 69, cited, distinguished from this, and ap- 
proved.) 

Th is  was a BILL IN EQUITY, filed in 1868, and heard before 
TFalts, J., upon exceptions to the report of the referee at  the 
Spring Term, 1874, of the Superior Conrt of GRANVILLE 
county. 

The original bill was filcd by tlie plaintiff against 1). C .  
Herndon, the testator of the defendant and the plaintifPs guar- 
dian, for an acconnt and scttlerrient of the guardianship. 
During the progress of the cause, i t  was referred to a corn- 
missioner to state the accocnt, whioll was done, both parties 
filing exceptions to certain items contained in his report. 

The  cause was then referred t u  J. J .  Davis, Esq., who 
filed his report Spring Tcrm, 1673, when the parties again 
filed exceptions. Upon the hearing his Honor sustained some 
of the exceptions and overruled others. From this ruling of' 
his Honor, both parties appealed. 
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A11 the exceptions, except two, were abandoned upon the  
argument in this @ourt. These are fully set oat, with the 
facts relating thereto, in the opinion of the Court. 

Lanier, for the plaintiff'. 
Attomcy General IIargrove, W. A. Graham and Busbee & 

Busbee, for the defendant. 

BBNUM, J. This is a snit in eqnity, instituted before the 
adoption of the present Constitution, which abolished the dia- 
tinction between actions of law and snits in equity, and i t  is 
to be determined according to the principles and practice, as 
they existed in the Gortrts of equity. 

The case is here by appeal from the rulings of the Conrt 
below, upon exceptions filed by the defendant to the report of 
the cornrnissiorler to take an acconnt of the estate in the hands 
of the guardian. In  this Conrt but two of the exceptions 
taken below are relied on or pressed by the connsel. 

'l'he first exception relied on, is '* tllat no credit is allowed 
the gnardian for an investment in [' seven-thirty " Gonfcderate 
bonds to the amount of $6,800 with moneys of the ward's 
estate, received in December, 1862, and Febrnary, 1863, and 
so invested soon thereafter." The only evidence to establish 
this alleged investment is tile deposition of J. C. Taylor. Iris 
testimony is that in 1849 he executed a gnardian bond to the 
defendant for the  snm of '$1500, and that in December, 1862, 
paid on said note at his own request $2000 i n  Confederate i n -  
terest-bearing notes, and that in February, 1863, h e  paid the 
balance on said note, in Confederate money, which balance 
the report finds to h a w  been $224. So there is a frtilure of 
proof as to the residue of the $6,800 investment, after de- 
ducting the sums paid by Taylor. But  the defendant insists 
that his answer to the bill is evidence for him to establish the 
investment of the whole $6,800, because, he s a p  that i n  a 
Conrt of Equity, when the answer is responsive to the direct 
ailegations and interroptorics of the bill, as to this particular 



JANUARY TERM, 1675. 631 

LONGMIEE u. HERNDON. Ex'r. 

investment. the rule is that the answer is evidence for him, and 
that being nncontradicted, it must be taken as true. The  true 
rule eeerns to be this: I f  an answer be directly responsive to 
the inaterial facts charged ill the bill, and be clear, positive 
and precise in its denial of them, and be not proved or dis- 
credited in this part, by what is found in any other part of it. 
it is evidence for the defendant. Cot  if the answer is defec- 
tive in these requirements, arid there is a replication, the rule 
does not apply. Bughes v. Btackwell, 6 Jones' Eq., 73 ; 
Xpeight v. Xyeighi, 2 Dev. and Cat. 280. 

The  answer to be received as evidence mast not be drawn 
for the sole benefit of the defendant, but must-disclose the 
truth and justice of the ease, by setting forth, without any 
evasion or coneealinerlt, a full and fair discovery of all mattere 
within his knowledge or in his power to diseorer, nor must i t  
keep back information in his possession upon a material fact 
upon which the right to recover. may depend. Thomyson v. 
iKills, 4 Ired. Eq., 300. I f  the answer fails to meet these re- 
quirements the plaintiff', by his replication, takes issue upon al] 
the  new matters of defence or avoidanre, alleged in the  answer, 

and the defendant is pnt to the  proof. @'bodall v. J'rivett, 
Busb. Eq. 199 ; Lyerly v. Wheeler, 3 Ired. Eq. 479. 

Apply these principles to our case. The  defendant seeks to 
discharge himself of this $G,S(+O investment, and it was rnate- 
rial to the plaintiffs equity, to know the true character and 
sonrce of this contested item, and to that end, specific allcga- 
tions and interrogatories were submitted to the defendant, 
Assuming that the door was thus opened fur him to discllarge 
himself by answer, he does nu t  meet the occasion. The an- 
swer is clearly evasive, irrosponsive and unsatisfactory, in this, 
that i t  omits to state the rnaterial faets within his own kriowl- 
edge, that  the money received by the defendant and invested 
in Confederate bonds, was received in discliargc of good anti- 
war bonds, and in the  further f x t ,  that  it states the alnonut 
p i d  by Taylor, to have been at  one time $4,000, and at another 
&1,680, when in  troth, it was $3,000 at one time and $224 at 
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another, as deposed to by Taylor and found by the referee. So 
i n  regard to the $1,200 which is a part of' the said investment, 
the answer is silent as to the source from which it was received, 
and whether upon an old c r  a Confederatedebt. The answeP, 
therefore, is wholly irresponsive and insufficient as to the true 
character of this ~rluch contested investment, and in the par- 
ticulars wherein the defendant had a certain personal knovl- 
edge. The answer, then, cannot be invokcd in diseha~ge or 
avoidance, as to the $6,800 investment, or any pwt  thereof. 
The  next position of the defendant is, that if he is not dis- 
charged t , f  the whole amount by his own answer, lie is dis- 
charged as to a part of' it, by the evidence of Taylor, who 
proves the payment of $3,000 in  Congederate seven-thirty 
bonds, on the 20th December, 1862. W e  must put out of the 
case the $224, the balance paid by Taylor two months later, in 
discharge of the guardian note, as that sum was paid in Con- 
federate money, and there is no evidence outside of the an- 
swer, which traces i t  into this $6,800 investment. The  sole 
question then preeented by this exception is whether a guar- 
dian who on the 90th December, 1862, reeeived in Confederate 
currenc,y, $3,a)0 on a well ~ c e ~ ~ r e d  ante war guardian note, 
(when prudent business Inen in his county received such cns- 
rency in diseharge of old debts) and invested the money in 
a seven thirty :' Confederate bonds, for the benefit of the ward, 
which bonds afterwards became worthless, by the result of the 
war, is to be held liable therefor? For  the referee finds as a 
fact, that at  the time the gnardian received these interest bear- 
ing Confederate notes, p rndmt  aad good business men, acted 
in the same way and received the nloney at par, in discharge of 
all old debte. The evidence not only E L I ~ P O P ~ S  this finding, 
but also shows that the defetldnnt invested largely of his own 
funds i n  the same may. I n  P u r s e r  v. Sirapson, 65 N. O .  Rep* 
497, it was held to be laches in a guardian, to collect a well se- 
cured ante-war note, in Confederate currency in September 
and 03tober, 1863, when there mas no  need for its collection, 
and that after tho 4th July, 186.3, no i i d u c i ~ ~ y  agent, ought ta 
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have collected such securities and invested in Confederate 
bonds. I n  Czcmmings v. .$leebane, 63 N. C. Rep. 315, it is 11eld 
not to be imprudent in a gnardian tu receive Confederate 
money in Decernber. 1862, f r o n ~  a debtor of his ward, who was 
abont to  leave tlie State. And in Shipp r. Ijetrick, 63 N. C. 
Rep. 329, the rule of diligence in such trrlstees, is declared to 
be that of a prudent man, in managing his own affairs. The  
jatest case decided in this Court, is that of IarEin v. Jiurphy, 
71 N. C. Rep. 360, where it is said: " W e  have found it irn- 
possible to Ixy down any rule to govern all eases, as to the 
liabiiity of adlriinistrators and other fidnciaries who received 
depreciated Confedcr:ate cnrrency. The  nearest we could come 
to it, was to say, that it might be received before 1863, and not 
after, and that 1863 was debatcable gronnd. Emmerson v. 
Nnllett, Phil. 69. Every case must to a considerable extent 
be jndged by its own surronndings." 

I n  our case the guardian received the money in 1862 ; in 
doing SO, he acted as prudent men act in m%saging their own 
nfhirs, and as he acted in dealing with his own estate. H e  
kept the bonds as the trust fnnd of his ward, because he could 
not safely invest otl~crwisc, and there is no evidence of a want 
of integrity or good faith. It is unnecessary to advert to the 
anomolu~rs politieal condition of tile conntry, at  that time, or 
to the almost irresistable purpose, brollght to bear upon all our 
citizens, to malre Confederate money, the universal currency of 
the countr.~, to be received by all, withont doubt or hesitation. 

This exception is sostained to the extent of $3,000. 
T h e  second exception relied on, is that as the guardian made 

a tender of the Confederate bonds and other effects of the 
ward in March, 1865, which were not accepted, no interest 
should be charged against the defendant, after that date. 

\Ve have just secn that the ward ought riot tohavercceived 
the bonds as tendered, as the larger part of them is chargeable 
to the defendant. I f  such a tender as the one alleged here, 
was valid, it would be a bhort way to the settle~rient of com- 
plicated estates. This exception is disallowed. All the other 
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exceptions are disallowed, except the one herein before allowed 
in part. It will be referred to the Clerk of this Court, to re- 
form the report in conformity to this opinion, and a decr'ee 
will be made according to the report as reformed. A n  allow- 
anee of $---- is made to the Clerk for reforming the report. 

Pen CURIAX. Judgment accordingly. 

STATE OF NORTH CAROLINA V. TUE RICHMOND 6t DANVILLE 
RAILROAD CO., A. S. BUFORD, and others." 

The North Carolina Railroad Company is invested by its charter, with 
full authority to  lease its road, with puwer to the lessee to change the 
gauge thercof. 

BYNUX J. dissenting. 

This was a CIVIL ACTION, applying for an Injzcnction, heard 
by his Honor Judge Atbertson, at Chambers, in W A I ~  c ~ n t l t j ,  

at Spring Term, 1875. 
Attorney General Ilargrove, for and on behalf of the State, 

on the 9th of April, 1873, sued out a summons from Wake 
Superior Court, and at the same time filed a cotnpl:iint, i r ~  
which, among other things, it was alleged : 

That on the 11th of September, 1871, the North Carolina 
Railroad Company, in wliich the State was interested as a 
large stockholder, leased its road, without authority of law, to 
the Richmond Rz; Danville Railroad Conipany, and that, the 
latter company, hy its agents, oficers, &c., has possession of the 
road ; that such r o d  is a public highway, and tliat the whole 
Stat,e is interested therein. 

*NOTE: Justice RODMAN did not sit <n this case, by reason of his owning 
some shares of stock in the North Carolina Railroad Company. 
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T h a t  the defendants, the Richmond & Danville Road and 
others, a re  about to change the gauge of the  N .  C. Road, be- 
tween the  towns of Greensboro and Charlotte, so as to make i t  
d igwent  from that of the other portions of the  road ; and that  
such change of eange wonld greatly darnage the whole State 
and i ts  citizens, and is in no wise warranted by law. 

Wherefore plaintiff demands jndgment, $c., and praying for 
a perpetual injunction. 

J u d g e  Watts granted the  restraining order until the  hearing, 
which was had before Judge  Albertson, at Spring Term,  1873. 

T h e  defendants appeared and answercd, insisting: that the  
State could not as a plaintiff, maintain an action of this nature.  
Tha t  the Nor th  C ~ r n l i n a  Eailroad, by its charter, was aathor- 
ized to lease its road and property; and that at  the  tiine of 
making the lease complained of, the State was represented in 
the meeting, by its Directors, who sanctioned the  same, as did 
also the  Directors representiug the interest of the private stock- 
holders. 

Defenclants further said, that they did propoge to change the  
gauge of the Xor th  Carolina road, so as to make it harmouize 
with the  tracks of the connecting roads, north and sonth of t h e  
places referred to in the complaint, insisting that snch contem- 
plated change would not er~clamzg: the State or an.y uof its citi 
zena, but on the contrary, snch change would greatly promote 
the  State's interest, and facilitate travel and the trtznsportation 
of freight from place to place. 

Upon tlie hearing, the defendants moved to vacate tlie in -  
junction theretofore granted, having given the necessary nutice 
of such n~oti,,ri to the plaintiff, 

H i s  Honor refused the motion, and ordered the injunction 
to be continued until the hearing, upon the condition that  the  
plaintiff'enter inta h a d  in the  sum of  $50,003, corlditionccl to 
pay the  defendants all such costs and damages as they may in- 
cur by the wrongfid sning out of this injunction. 

F ~ o m  the order continuing the injun$tion, the defendants ap-  
pealed. 
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STATE OF N. C. PI. Tnc R r c u v o s ~  u. DANVILLE R h r ~ n o a I )  Go. ~t al. 

SETTLE, ,J, On  the 11 th  day of Septeulbcr, 1S71, tbe North 
Carolina RailroaJ Cornpaily leased its road tu the Richmond 
:ind D;itivillc liaillwad C o r n p a ~ ~ y  for the tern1 of t l i i~ ty  Scars, 
with ]CR\.C to celiange the gauge of the said railroad track, npon 
ccnclition that if the' essecs did change the gauge, tliey should 
c l i a ~ g e  i t  b.icli to what it is now at  the tc~inination of the  said 
lonse, if rcqnircd to  do $0 by the Icesol s. 

This action involves the determindtion of two questions: 
1 .  I s  the lease v'ilid 1 
2. I s  tbere anjt l i ing in the  l a w  o r  public policy of North 

Cnrclina whicli ?orbids a cliangc of gauge 'l 
l lTe have had the bencfit of able srld ela1)orate arguments 

n!)on the qnestions presented, bnt I may remark here, that 
most of tile a~itorities cired have no applicatio~i to the case at  
bar, fk,r tile reason that tile cj~iestioris liere irivol\.ed arc to be 
detcr~riined by n constri~ction of the charter of the North Caro- 
linn Railroad Cotnp:ir~y n r ~ d  onr general legislation on the snb- 
ject of' rnil roads. These q~iestions ~lecessarily depei~rl upon 
oul- statutes, arid of colirse, c~bee  deterrnirlcd npon otllcr and 
clifferc~~t statntcs can affvrd but little assistance in reaching n 
l - ~ r o ~ e r  coriclnsion. In most instnnccs they only tend to con- 
f'l~ic. W e  admit the proposition, in it6 broadest serlse, thnt the 
lease ie void u n l c ~ s  it be sanctioned by the legislation of both 
Kol t h  Cnrolina and Virginia. T h e  charter of the S o r t h  Car- 
oliila Railroad Co~ilpariy is one of the most liberal ever granted 
i n  this State. TVC will not attcinpt to enn[neriite the privileges 
and  pOlrCra conferred by it, further than to say that thc Com- 
p iny  wns au:horized to construct a railrvad, wit11 one or more 
~ ~ A C ] < R ,  without restrictiijn as to gdi~gc,  and that they are ex- 
p!.essly authorized, wlwnevcr they see fit, to  farm out their 
right uf transportation over said railroad; and the rights and 
dnties of their lessees are further recognizccl, defined arld placed 
IIPOII a n  eqeality with thenlselvee, by ennctillg that said Corn. 



pany and every person ~ 1 1 0  rnay have received from them tho 
right of transportation of goods, wares and prodnce on the said 
railroad, shall be deemed and tal<erl to be a common carrier as 
respects all goods, w.ires, produce and rnorchai~disc entrusted 
to them for transportation. 

This  is an express grant of p o w r  from the State to the Com- 
pany to lease their road whenever they see fit to do so, for we 
see no reason why n forced construction should be pclt upon 
the  q~ords  "farm out " in order to divest them of their plain 
and  obvious meaning, which is, in this connection, to leuse. 

Can al2y reaaon be snggested why the power to lease shou1d 
not have been conferred upon the Company, since by the gen- 
eral law of t h e  State, the whole road, with its franchise and all 
t he  rights and privileges thereof, together with all its corporate 
property, real and personal, might have been suld under execu- 
tion for debt and conveyed by deed to tile highest b idder?  
Rev. Code, chap. 26, sec. 9, et sep. 

This legislation, taken ill connection with the  Act of 1811-72, 
chap. 138, known as the free railroad law, under which rail- 
roads rnay be constructed anywhere in Nor th  Uarolina, and all 
roads, as well those already built as those to be constrwted,  are 
ailthorized to consolidate with other ct>unccting roads, whether 
in or out of the  State, ~ l i o w s  conclusively that there is no 
policy in Nor th  Carolina which forbids the coutract that has 
been entered into by these two Companies. 

I t  is conceded that the Legislature of' Virginia has aut11oriz:d 
the  Richmond and Dar~vil le Railroad Company to take this 
lease by an act passed on the  15th day of February, 1866, en- 
titled " A n  act to authorize the Richmond and 1)amville Rail- 
road Company to lease, hold and operate the  Piedmont Rail- 
road," and by an act amendatory of the above recited act, ap- 
proved Jnly the  l l t h ,  1870. 

Since, then, the  contract of lease is authorized by the legis- 
lation of both States, there is uo foundation upon which the  
further objection that the Rich~nond and Danville Eai1ro.d 
Company is a foreign corporation call rest. 
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There is no wall around Nort!~ Carolina to exclude foreigu 
corporations from entering the State and doing business here. 
On the contrary, it has been our policy to invite tllern in. 

This is abundantly cvidenccd by tlie presence, for years in 
o w  midst, of almost every conceivable forni of foreign corpor- 
ations, 

l ' l ~ r l  rjgh ts of' express, telegraph, insurnnee, nlii~ing, manu- 
fhctnring :ind railroad coulpwnies, fro111 ot l~er  States, arc daily 
recognized i n  our Courts, and by our Lcgislaturc, which has 
lieretofurc wclcorned them, not only as profitable sources of 
revenue, but more especially as useful agents in developing the 
wealth and resonrces of the State. 

I t  appears from the cxhibltb in this action, and i t  is also a 
~xliltter of history, that the Ricl~~norid arid 1)mville Itnilroad 
C o ~ n l ~ a r ~ y  has been, sinee 1866, without  objectior~, cor~trollir~g 
and operdting the I'iednlont Eai!road, nearly all of which lies 
within the liniits of the State. 

 hale\ cr  may have once been thought of the policy of ex- 
cluding tbreign corporations, the increasing demands of com- 
merce ]lave !il~3ralized our ideas on the snhject, and taught us 
to open our doors to all persons, natural and artificial, who 
wish to engage in honest business. Tliis spirit uf liberality is 
called the c3riiity of nations, and i t  generally Beeps pace with 
the civilizxtion of a State, being re cognized where wcalth and 
intcl1ige;ice cliaracterize a people, and denied in barbarons 
conr~lies. 

Since the decision of the Supreme Cour: of tlie [Jnited States, 
the Bunk of Arryustcc v. Xurlc, 13 Fet., 519, this corr~ity of 

nations has been :icccpted, in its most lilieral sense, by the 
States of this IJnion. I n  that case, Tamsu, C. J., del iae~ing 
the o1)irrion of the cour t ,  says : " The comity thus extended to 
other natioris is no i r~~ l )each~nen t  of sos.crciy,nty. I t  is the vol- 
nntary act of the nation by which i t  is offered, and is inadmis- 
sihly \vhen contrary to its policy, or prejudicial to its interest. 
But i t  contributes so largely to promote justice between in&- 
viduals, and to produce n friendly intercourse between the 
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~overeignties to which they belong, that Courts of jnstice have 
cootinnally acted upon it as a part of the voluntary law of na- 
tions." And he qnotes with approbation the following passage 
f r o a  Story's Conflict of Laws : " I n  the sile~ico of any poeitive 
rule affirmiag, or denying, or restraining the operation of for- 
eign laws, Conrts of justice presume the tacit adoption of them 
by their own government, unless they are repugnant to its 
policy, or prejndicial to its interest." 

In  the same opinion, it is said " thc intimate union of these 
States, as members of the same great political family, the deep 
and rital interests which bind them so closely together, should 
lead ns, in  the absence of proof to the contrary, to premme a 
greater degree of comity, and friendship, and kindness towards 
one another, than we sliould be authorized to presume between 
foreign nations." 

W e  now come to the eonsideration of the secoild question : 
I s  there any law ur policy in Xorth  Carolina which forbids a 
change of gauge ? There is no restriction in the charter, as to 
gange, but the company was left free to adopt such gauge as 
would best promote their interests. Bnt it is said that as other 
roads have been required to adopt the gauge of the North 
Carolina Railroad, that company is not now at liberty to change 
its gange. Freedom to adopt any gange was the grant of the 
sovereign to the X'orth Carolina Railroad Company. How 
can that grant be revoked or qualified by provipions in the  
charters of other roads, with which the Nmth  Carolina Rail- 
road has no community of interests, and whose purposes may 
be antagonistic to her own ! 

I t  is cerkainly a novel idea that a charter withont restrjction 
is tu be subjected to all the bnrdens of other charters with 
restrictims. I f  we may import this restriction into the free 
charter, what is to prevent us from importing all other restric- 
tiorls, in all other charters, which some one may imagine is in 
furtherance of a public policy Z 

But what is to becorne of this supposed public policy under 
the operation of the free railroad law, which allows any other 
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~ m d s  to connect with the  North Carolina Railroad at  any 
p i n t ,  and with any gauge they may see proper to adopt? 

Our  cnucl~ision is, that the Nor th  Carolina Railroad Coni- 
p7ny noi  only liacl power, nnder their charter. to adopt origi- 
nally sricli gauge, as in their discretion, would best promote 
their interest, bot that if in the course of time another and a 
different gauge, either for the whole or only a portion of the 
 odd sl~orild be thonglit more advantageous, they were left free 
to change it at  pleasure. W e  have seen that the  Korth Caro- 
lina TZailroad Company lizve leased their road to anotlier Corn- 
pany with express permission to change the  gange if this other 
Co i i~pn l~y  shall see proper to do so. This conf'ersj npon the 
leabce a l l  the rights in this respect which were poscessed by 
the lessor. 

And  I I O W  the Richmond and Ddnville Railroad Compzny 
say that the demands of trade and travel require a change of 
gauge on that portion of tho road lying between Greensboro' 
and Charlotte, in conseqncncc of the connections Nor th  and 
Sonth of those points having a different gauge from that now 
in use on the North Carolina R d r o a d .  Sinco the  lease is 
valid, it ia well that  it clothes the lessee with large powers, 
such as to  change shops, tracks, houses, &c., for it is to the in- 
terest of the public that  a Company, undertaking to meet the  
respo11sillilities of a common carrier, shonld not be tranlmelled 
arid eiu1)mmsed by restrictions which would prevent them 
from properly executing their dnties. 

There was error in the order of injunction restraining the 
Eichmond and D a n d l e  Railrcad Cutnpany fro 2 changing the.  
gange of the North Carolina Railroad between Greensboro' 
and Cliarloite, and t l ~ e  sali-ie ie hereby dissolved. 

DTNUM J. (&Issenting.) I cannot concur in the opinion of 
the Cuurt, and as the principles involved in the  decision are 
of great  magnitnde and consequence, I deem i t  my  duty to 
give the reasons for my dissent. 

T h e  question presented is, has the  Riohmond & DanviIle 
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Railroad Company, a corporation created and existing by the 
laws of Virginia, under the claitn of lease made to it by the 
North Carolina Railroad Oonipany, a corporation created and 
existing by the laws of North Carolina, the right to change the 
gauge of the latter road Z The aftirmative of this question is 
upon the defendant conlpang which clailris the right; it must 
therefore, eetabli~h two propositions ; first, that the right to 
change the gauge was vested in the North Carolina Company, 
and second, that it was capable of a~signment to the defendant 
company, and was assigned to it. 

, 1. I t  is not denied by the defendant, that if the charter of 
the North Carolina road, established a particular gauge, either 
in express terms or by necessary implication, then neither the 
road nor the defendant its assignee, has the right to change it. 
But the defendant says, that the charter of the North Carolina 
road, contains no provision whatever, as togange, and from this 
absence of any provision, the defendant claims to derive all 
power, both to select a gauge and to change it at will. I t  is 
true that where a railroad charter prescribes no gauge, the 
company has the right to adopt one, because a track is essential 
to the purposes of its creation. But it does not follow that a 
company having once exercised the power and 6xed a gauge, 
can change it at pleasure; because this is not essential to the 
purposes of its creation, and in the case before us, is not alleged 
to be. For Bays Chief J. MARSHALL "a corporation being a 
creature of the law, it possesses only those properties which 
the charter of its creation confers upon it: either expressly, or 
as incidental to its very existence." 4. Wheat. 636. 

A road may not therefore, exercise all powers that are con- 
venient or profitable to it, but only those that are essential, 
unless the powers are expresely conferred in the charter. But 
in  this case it is not so much as alleged, that the proposed 
change of gauge, is even convenient to, or desired by the peo- 
ple of this State, who own two-thirds of the road, and whose 
supposed benefit, was the consideration for the grant of the 
franchise. The defendant then, upon whom the burden rests, 

41 
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utterly fbils to show the light to alter the gaug~,  either by the  
express provisions of the charter, or by necessary implication. 
But shift the btirden now iiom the dcfer~dttnt to tllc plitintifi; 
and nitllout resorting to tecd11nic:rl criticis~rls to ascertiti11 the  
trne powers of this corpor,ition, it mobt clearly appears from 
its provisions, tlmt tlic p u g e  of' the road is )'scd i n  the charter. 

T h e  North Carolina Railroad Cori~prny was incorpvrated in 
4 .  A t  that tirrle there were but two o t l w  railroads in tlic 
State, 1)utli of wliicll were of' the gauge of 4 fbet Si inches, to- 
wit : the Wilmington c f c  Weldon, and the Eileigll cb Gaston, 
both leading t o  the Virginia line and there corinectilrg n ith 
roaJs of that State, uf the same gauge, o r ~ c  leading to Xc'orf'olli 
and the other to I'eterbliurg. I am not  itrfornied that  tllere 
was at  that time, i n  Virginia or north of that Siatc, any rond 
of a different gauge. In riew of and in lefererlce to all tllis. 
the  legislattire of' this State incorporated the " North Carvlirl,~ 
Railroad Company." T l ~ e  first section of the Act expres:ly 
provides for effecting a railroad corr?~niinicalion between the 
Wilmington & %Telclon IZailroad wlicre the  same p w e s  over 
tlie Xease river, in the  county of Wagne and Clmlotte." By 
the 52d section, i t  is provided as folluws : "Tha t  the owners, 
proprietors, and authorities of the Raleigh c% Gaston Itailroad, 
shall be arid they are hereby authorized and empowered, to 
~ f e c t  a jzmction and uctu+ccl connexion, with the said Nor th  
Carolina Itailroad, at  such point at or  i n  the vicinity of IZal- 
eigh, as they in their discaretion rnny select." And by the 50th 
sectiol~ i t  is provided ; " That one ot the conditio~is of this 
ellerter is, that this General Bsseml>ly sliall have power to 
establid~,  regulate aud control the intercourse between the  
North Carulina Railroad, and the ltaleigll & Gaston Railroad, 
so as 6est Lo secure an easy ccnd convenieat passage of p e m m  
and property. 

These scctior~s of the  charter of tlie North Carolina road, so 
clear and unequivocal in ~neaning,  seem to  have been over- 
looked. Thcy have, a l ~ d  can have but one meaning. T h c  cor- 
porators accepted t h e  cliarter with these stipulations, which are 
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made an essential part of the  contract. I t  was impossible to 
comply with these conditions wit1.out making this road of the  
same gauge with the  Raleigh &- Gaston and the Wilmington 
& Weldon roads. All  parties so understood i t  then, as shown 
by their contempvaneous action. Tile North Carolina road 
was constructed of the same gange, and by the coricorrent act 
of the  three roads, (' the  jnnctions " were formed, and the 
" actual connexions" made, as they were expressly required 
to be by the  charter. I f  the act of incurporation had con- 
tained the words, " T h e  gauge of this road shall be four feet 
S+ inches," the meaning, wou!d not have been plainer, or the 
duty of making the gange more binding. Wha t  other rea- 
sonable constr~lotion can be put  upon them 8 A railroad char- 
ter, as other instrnments, is to be construed by looking at all ito 
parts, and thuo examined, to my mind, i t  is impossible to say 
that  the  charter itself does not clearly fix tho gauge of this road. 

E a t  if there c o d d  be ally d o n l t  as to this construction, 
arising out of any ambignity in the charter, i t  is put  to rest by 
the  general legislation and policy of the State, which this Court 
rnnst jndicially notice for guidance, in cases of doubt. 

I t  has been urged that the  State has no policy in respect to 
gauge! because two roads have been allowed to penetrate the  
State with R five feet gauge. Bn t  such a deviation is no de- 
parture from, but is in harmony with a policg which allows the  
ingress of foreign corporations, even with their own tracks, 
provided they d o  not dismantle our own roads and system, 
constrncted for the  convenience of the  people of this State, in 
their territorial intercourse, Such considerations cannot affect 
an argument which is derived from the  general scope of legis- 
lation aa to the  railroad eystem of the State, and more espe- 
cially a s  to this road, which is the proposition before us. 

There  are many subjects upon which the  policy of the  several 
States is abundantly evident from the  nature of their institn- 
tions and the  general scope of their legislation, and which do 
not need the  aid of a positive and special law to guide the de- 
cisions of the  Courts. Whenever the policy of a State is thus 



644 IN  THE STJPEEME COUET. 

STATE OF N. C. n. TUB RICIIMOND 85 DANVILLE RBILBOAD GO.  et al. 

manifest, the Courts of the United States would be bound to 
notice it, as a part of its code of' laws, and to declare all con- 
tracts in the State r e y r p a n t  to i t  to be illegal arid void. 
B a d  of  Azcyzlata r. E d e ,  13 Pet., 233. 

Most of the railroad cl~artcrs granted by the Statepr ior  to 
that of the North Carolina Itoad, those granted cotanpraneous 
ni th  the construction of this road, and those granted s ime its 
completion, in effect provide fur, or. require a connexion attain- 
able only by a nniform gange. At  least three of the charters 
reqnire that their gange shall be four feet eight and a-half 
inclies, arid a l ~ o  that this gauge s!lall be the same as that of tlie 
Xortli Carolina Itailroad. Of tliese the Wester11 North Caro- 
lina and the Atlantic & North Cnroliua, not orlly prescribe the 
narrow gauge, but require a connexion with tlie North Caro- 
lina Road by wl~icli a coutiur~ous cornrnunication was to be 
ef3:cted from the Atlantic to the Tcnnessec line. I t  is true 
these latter charters n e r e  subsequent to that of the North 
Carolina h a d ,  but the policy of the State arid the interests of 
this road were so identical that the Ndrtli Carolina Road accepted 
these provisions by n~aking the required connexions, and by. 
their cmtinuous use and enjoyment in common with the other 
two roads. up011 the faith of the assent of the Worth Caro- 
lina Road, so given, these otllcr roads mere built and counected 
xvit11 it by the required gauge. Pf tlie owner of property who 
stands by and sees it exposed to sale witliout wanling the pnr- 
chaser, is estopped from setting np title against him, much 
more is this road estopped froin destroying valuable rights ac- 
qnircd, not by silent acqniesceuce, but by its voluntary and 
eoncnrrent act in nlaking tLe covnexions and allowing their use. 
So, whether we look to the charter by a h i r  constrnctiun, or to 
the general legislation, nca q t c d  and acted on by this road, or 
to the will of the people as expressed by bulidiug all the  rail- 
roads of the State of the same gauge, whether prescribed in 
their charters or not, the cor~clusion seems irresistible, that the 
State has a well defined and utiderstood railroad policy on the 
snl?joct of gauge. 



JANUARY TERM, 1875. 645 

STATE OP N. C. v, THE RICEMOND & DANVILLE .RAILROAD CO. et al. 

I t  has been objected that the  fitate, through her directors, 
assented to the lease and change of gauge, and is conclnded 
thereby. But this is assuming as true the very thing that is 
denied, to-wit, that the directors were clothed by the charter 
with the powers they claimed to exercise. So, in receiving 
the rents of the lease the State is only taking her own, and is 
no more estopped than is a disseizee who receives from the 
disseizor, the products of his own land, while asserting his 
title. So far from acquiescing in the illegal act of the directore, 
the State is now in Court here, in her own sovereign right, 
demanding the protection of the Court against a violati011 of 
the charter. 

No railroad scheme was ever devised by more of the wis- 
dom and patriotism c~f the State. I t  was intended to be, in 
fact what it was in name, the North Carolina Railroad, from 
which, when completed frorn the Atlantic to the Tennessee 
line, should radiate a uniform system of lateral roads, connect- 
ing all parts of the State in a common brotherhood, by an easy 
a r d  convenient intercornrnunication of trade and travel. I t  is 
the first duty of nations to provide for the welfare of their own 
citizens, but no selfis11 purpose dictated this policy. This sys- 
tem was not circumscribed by State lines, but reached out to 
the border States and sought access to their markets by con- 
forming this State gauge to theirs, and oflering to them the 
same a-ienues and facilities of trade that we provided for our- 
selves. 

Nor  is the gauge of this State local or exceptional, bu t  as it 
has been adopted by fuur.fifths of the railroads in the United 
States, it may be called properly the national gange. Nor  yet 
is i t  confined to this country. A s  early as 1846, a royal com- 
mission was appointed by the British Parliament to inve~tigate 
the ~uhjec t ,  which, ih 1846, made an elaborate report, and con- 
cluded by recornmend~ng that the 4 feet 8& inch gauge, be de- 
clared by the legislature, to be used in all public railways then 
under constroction or thereafter to be constructed; and they 
add that great commercial convenience would be obtained by 
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reclncing all the broad gauge lirles to tlie narrow gange, and 
that sonle eqnita1)le means shonld t ~ e  found for producing an 
en tire uniformity of gangc, " omirig," they pointedly say, " to 
the great evils of a break of gauge." Gillespie on Railroads, 
287. 

IViiat Great Britain so earnestly songlit, this State has had 
from the liegirlriing, to- it, a nnifbr~n system of ro:ids of the 
most nplwoved gauge, penetrating all parts of the State! em- 
b r a c i ~ ~ g  cre1.y railroad ly ing  w11oIly in the State, and cement- 
ing thr: wliole together by twelve hundred ~ni les  of connecting 
lilies, o w r  wllicli c01111~erce may pass witbout break of bnllc or 
c.,tlier I;inder,zncc. 

I n  prodecnting this system, Xo~i.11 carol in^ has not only 
avoided the narrow and illiberal policy peculiar to barbarol~s 
coiintries, ~ i l d  1~11ich is so jnstly deprecated in the opinion of 
this Court', but lxeping pace with the most advanced ideas of 
colrililerce a t ~ d  civilization, and profiting by the experience of 
t!lc e!iligIitened nations, has adopted that system, proved to be 
Lest wiien thoronghly tested, and always used wliere wealth 
and intelligence cllalwtcrize a pcople. This  State has no 
policy of excluding i ireign corporations. l I e r  doors are open 
to ill1 persons t~atnra l  or artificial, w11o wish to  engage in honest 
busiriess, bnt npon the same terms she prescribes for her own 
citizens by her l a m  and p:iblic policy. 

T o  ]tie it is a startliog proposition that a foreign corporation, 
having no l e d  existence here, except b j  cartesy, tnay come 

a, 
self'irivitetl and break d ~ w n  lier open doors, remove lier land- 
luarlis arid dismcutber a 1 ~ 1 1  knit system of public improve- 
merits, the stenc9y groivth of alrnost half a centnrj .  A n d  the 
spirit of liberality 1vhic11 sobruits to this is called, " the comity 
(,f ~lations." 

T h e  imrnetliizte evils which will result to  the  State fro111 this 
measure, are of the greatest magnitude. SOIT, there is an nn-  
broberi connection between all tlle railroacls of the State, and 
all freights have speedy access to every ~rlarket  of t h ~  State 
without chango of car. By the proposed change, the Eastern 
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p a r t  of the State is   eve red from t h e  West  as it were by a wall 
of partition, excluding both from the  equal benefiits of the  
roads, and forcing the csrnrnerce of the State to do one of two 
things, either to adopt the  Richmond & Uanville route, or to 
eubmit to an onerous tax for t l ~ e  privilege of trading in the  
markets of the State. If' t he  legislatore of the State ~ h o u l d  
impose a tax of five per cent. upon all produce transported os7er 
t h e  roads to any market of the  State east or  west of this bisect- 
ing  wall, but  allon. i t  over this road exempt from taxation, i t  
would present the practical eff'ect of' this break of gauge. This 
new burden will be the sum of the  expense, delay and riak of 
brealiiilg bulk, once certainly and often twice, f o  reach u home 
ma?-ket. When i t  is considered that each break of bulk is corn. 
ya ted  to be equal to fifty ~n i l e s  of transportation, and when i t  
is farther considered how delicate are the laws of trade and 
that  even a slight increase of cost or delay of carriage will often 
turn the   hole current of trade into new channels, tlie evils 
and costly results of this disruption can be seen. and the wis- 
dom of the Sta te  in fixing, and np to this time adhering to a 
public policy, is j astified. 

Tha t  the whole railroad system of this nation is tendirlg to 
a unitormity of gauge, which is demanded alike by public 
opinion and tlie interest of' commerce, is certain. Wha t  thht 
gallge ellall be has already been determined by the Game in- 
flexible laws. N o  step backward, whether dictated by the il- 
liberal rivalries of States or corporations, can long impede or 
denationalize a nnircrsal necessity and a universal desire. 

2. B u t  is t he  lease itself valid 1 T o  inake i t  valid requires 
t h e  concurrence of two poTers : l s t ,  t he  power of the lessor 
Coulpany to tnake, and 2nd, the  power of the lessee Company to 
take this lease. I n  discussing corporate powers, me are to 
keep steadily before ns their nature and facalties, to wit : Lithat 
a corporatior1 is precisely n-hat the illcorporating act has made 
it, derives all its powers from that act, and is capable of exert- 
ing its hcult ics only in  the  manner which that act authorizes. 
2 Cr. 127. I t  is clear, and not denied, that the power to lease 
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is not one of the powers incidental to the  existence of this cor- 
poration, and that it must be an express power conferred in 
the charter itself. The defendant however claims that this 
express power to lowe is found in the 19th section of the char- 
ter, which is as follows : Sec. 19. " That the said Company 
may, when they see fit, farm out their right of transportation 
over said railroad subject to the rules above mentioned," kc .  
I n  the opinion of the Court it is held, that the  power to farm 
out the right of transportation over a road is the power to 
lease the road itself, and nnder this limited and specific grant, 
that the Company can, in the words of the deed of leaso, " de-  
mise, let, hire and farm out the entire railroad with all its 
franchises, rights of transportation, works and property, in- 
cluding its superstructure, road bed aud right of way, depot 
houses, shops, buildings, fixtures, engines, cars, and all fran- 
chises belonging thereto." To  me this nppears to be an im- 
mense structure erected upon a slender foundation, and needs 
at  least a single decision or anthority to maintain it. A right 
of transportation over a road is one thing, and the road itself 
with its engines, shops and property is certainly another, and 
these can no more be confounded than rent can be with the  
land out of which it issues. One is a right of passage over 
the corpus, the other is the corpus itself. A lease of the road 
would carry the right of' trausportation as an incident; bnt 
the right of transportation would not carry the road, for if' so 
every wagoner a t  at a toll gate, who bays a ticket over a tnrn- 
pike for a year or a term of yeara, thereby acquires a lease of 
the road and its management. Nothing is more common than 
for all roads, with connecting liues, to fbrm ont the right of 
transportation over their lines, and in this day of c l o ~ e  con- 
nections and rapid transit, the practice is irldispen~ible to suc- 
cessful business. W e  every day see this right farmed ont to 
express companies, 2nd by one company for the cars and freight 
of another, and for special pnrpcms. A t  many of our depots 
we see freight cars painted arid marked the " Tellow line," 
the '( Green line," the " Blue line." What  does it all ruean ? 
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These cars belong to vast incorporated companies of these 
narnes which are doing nearly all the fast transportation of the 
United States; yet they do not, as I am informed, own a mile 
of railroad. Their bnsiness is to furnish cars and freight 
which they agree to deliver. I n  order to do so, they hire or 
farm from the railroad companies the right of lransportatiori 
over their lines at  stipulated rates and speed. One company 
furnishes the road and motive power and farms ont the right 
of transportation to the other company, which silppliee the 
rolling stock and delivers the freight. 

" Onr ideas of a corporation, its privileges and disabilities, 
are derived from the English books, and we recur to them for 
aid in ascertaining its character. 5 Or., 87. I-Iow the terrn 
"farm out the right of transportatiou" came to be infierted in  
railway charters, and its proper construction, a re  seen b,y 
sketchirig the progress of this species of internal improvement. 
R d w a y s ,  except as operated by steam, are not of recent origi~:, 
bnt have been in use for over two hundred years. Wooden 
railways were e~nployed as n snbstitnte for common roads 
among the mines of England and Wales, as early as 1630. 
SubsequentIy the rails wore covered with plates of iron, and 
the rails were made wholly of iron as early as 1767. The  first 
successful locomotive mas constructed in 1814; but it was not 
nntil so recently as 1829, that steam was applied with decided 
success. The rapid progress of railroads since that date is well 
illustrated by an extract from two works. 

"Nothing can do more harm tu the aduption of railroads 
tban the promulgation of snch nonsense, as that we shall w e  
locomotive eugines travelling at  the rate of 12, 16, 18 and 20 
miles an hour. Wood on Railways, (1825.") 

6' A n  Express train on the Great Western Railway drawing 
59 tolls has travelled for tlrrce hours at the rate of 63 miles an 
hour." Ritchie on Railways, (1846.) Since then 75 miles n n  
hour has been attained. 

For  a long period and nntil the rocent application of steam, 
r a i l ~ ~ a y s  were extensively used for transportation in the rnin- 
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ing regions of England. Horses were the motive power ; cor- 
porations were formed then as now, which sometimes employed 
their own cars and power and often made it their business to 
furnish the road bed and franchise, and to farm out the right of 
transportation over the road to the individuals and companies 
operating the collieries and other mines, who furnished their 
own vehicles and horees. Thus the railroad company would 
ofsten farm the right of transportation to several companies. 
In  order to do this business, the charters of these railroad com- 
panies, had inserted in thern, this power to h r m  out the right 
of transportation over their roads.'' W h?n steam was intro- 
duced this practice of f a ~ m i n g  out did not cease and the clause 
was still retained in the charters, and even now by a general 
law, 8 Victoria, chap. 20, sec. 87, the power is secured8 to all 
companies to contract with other companies, for the right of 
transportation over their track. 1 Redf. on R. R. 587, 447. 

I t  is thns seen, that this common formula, derived from the 
English charters and inserted in most of the railway charters of 
this State, following these more ancient forms, -irac, applicable 
to R different purpose altogether, from a lease of the road itself. 

If we turn from railways to wines and manufactures, we 
stiil find that the right tc~ lease as claimed here, can be based 
upon no such formula. In  California and Colorado for instance, 
nothing is more common, than for companies to make it a busi- 
ness to acquire water power and fwtn out its use to mining 
conipanies. So mills aud fictories are supplied with water to 
operate the macliinery, and qas and water furnished to cities, 
hotels and stores. No one would conceive that such contracts 
could transfer the gas and water works and all control over 
them. Such contracts may be called "leases " and so may 
the powers to farm out the right of transportation over a 
road when exercised, but strip off' the dipguise of names, and 
the distinction between the two propositions, ia as clear and 
well defined, as the difference between the substance and the 
sl~adow. No authority or decision is cited to sustain this lease, 
and we may fairly conclnde that the judgment here is without 
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a precedent. Such a construction could not liave been in the 
milrds of the corporators and the Lcgislature and it is capable 
of the  most dangerous abnse. Under  the cover of a few ambign- 
otm words, used for a different purpose, allnost every road in 
Kor th  Carolina may be a t  once transferred with all their be- 
l o ~ ~ g i n g s ,  to English or German companies ; and me rnay soon 
enjoy the consolation of travel on the Zonclo?~ & LivwpoZ or 
the  BsrSin & Amsterdam, grand t runk railway-A'orth CLLTO- 
o l i m  division. 

l3a t  it is asked, why may not a railroad lease out to another 
Company, when by the provisions of Revised Code, chap. 26, 
sec. 9, it may be sold to the  highest bidder under execution ? 
Admi t  that i t  can be sold urlder execution, and it does not 
show or tend to show that the  State has no State policy, which 
is the  purpose of the  question ; because the  act cited authorizes 
a sale for debt only, and therefore when there is no debt 
there is no power of sale. Even witliont this statute, at  com- 
mon law, corporate property. like that  of an individual, is liable 
to be sold for debt. I f  this were not so, a great wrong would 
be done under the  sanction of lam. So I apprehend withcut 
express power in the  charter, a railroad corporation, in order 
to secure i ts  completion, may mortgage the road for tile funds 
necessary to colnplete i t ,  because with out its completion, the 
very purpose of its creativn would be defeated, and a niortgagc 
is the  necessary and usual method of obtaining the money. 
Such a mortgage, like the sale nnder execution, is considered 
as involnntary, and therefore they do not aff'ect the  question of' 
public policy. 

B u t  is perfectly clear, that without a power to that effect 
i n  the  charter, a railroad company can neither make a vol- 
untary sale, ltase or iriortgage any more tllan it can bank, 
insure or deal in stocks; became a corporation is an artificial 
being, havir~g those powers only which are expressly conferred 
npon it, or  which are incidental to its existence ; and to sell, 
lease, mortgage, &c., constitute no part of the object of itd 
creation. T h e  power to !ease, therefore, being foreign to the 
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object of the creation of the corporation, must be shown by an 
express and unequivocal grant in the charter. " For," said the 
Court in the Binghampton case, 3 Wall, 51, "charters are to 
be cotistrued most favorably to the State, and in all grants by 
the public nothing passes by implication. All rights which 
are asserted against the gtate must be clearly defined, and not 
raised by inference or presnmption ; and if the charter is sileut 
about a power, it does not exist. If on a fair reading of the 
instrument, a reasonable doubt arises as to the proper inter- 
pretation to be given to it, the doubt is to be solved in favor of 
the State ;  and where it is susceptible of two meanings, one 
restrictirg and the other extending the power of the cclrpora- 
tion, that constrnctio~~ is to be adopted which works least harm 
to the State." 

The laws of a country have no binding force beyond its ter- 
ritorial limits, and their authority is ad~nitted in other States 
notproprio  viyore, but err: cornitate, and every State will judge 
for itself how far this con~ity !'s to be permitted to interfere 
with its domestic it:terest and policy. 2 Kent, 457. Every 
power, which a corporation exercises In another State depends 
for its validity upoil the lama of the sovereignty in which it is 
exercised, and i t  can make no valid contract wiehont its sanc- 
tion. Therefore it is not sufficient to find in the charter an 
express power even to lease and transfer the road with all its 
franchises, but if the lessee is a foreign corporation, the fr~rther 
power must be shown in the charter to lease and transfer the 
road to such corporation. The true rule, and its application to the 
case before us, appear to be this : When a corporation created 
in one State goes into another to make contracts and do basi- 
ntiss, the comity of States will permit i t  to do so where it ap- 
pears that the  contract or business is such as is usual and ir~ci- 
dental to the very purpose of its creation, but i t  can do no other. 

Hence all foreign insurance, express, bank and other corpo- 
rations may, by this comity, tnake and enforce in this State all 
such contracts as are entered into i n  the ordinary and regular 
businees for which they were created, and no other. But  the 
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power in one railroad company to lease and operate other rail- 
roads is not a usual or necessary power, and therefore the 
comity of States does not apply, but an express grant of power 

a ion can from thia State must be shown before snch corpor t '  
lease and operate a railroad here. If  the Legislature of Con- 
necticut ehonld pass an act authorizing the Eartford Insurance 
Company to lease a railroad of North Carolina, this Court 
could not llold a lease, made under snch a power, to be valid 
by the comity of States. Whl  ? Because that would be not 
a natural, but an exotic power, as i t  were, interpolated in the 
charter, and the dnty of self-protection and respect would ab- 
solve the State from the obligations of comity. 

Long after the defendant road was incorporated and built, 
the legislature of Virginia passed an act authorizing that Corn- 
pany to lease other roads. The power thus given was no part 
of the esserttial or  usual attributes of that or any other rail- 
road corporation, and tho' valid in  the jurisdiction of Virginia, 
i t  cannot be enforced here. Comity in such rase is out of the 
qaestion. Express legislation is necessary. Such I under- 
stand to be the doctrine long established in the leading case of 
the Bank qf Augusta v. Eade ,  13 Pet. 283. There the bank 
had been incorporated and existed in Georgia, and through an 
agent had made a loan in Alabama, upon which an action had 
been brought in the latter State. The defendant denied the 
power df the bank to make and enforce contracts in Alabama. 
The Court held the contract to be valid and enforcible in the 
Courts of Alabama, but upon the ground that the bank, in 
rnakiag the contract sued on, was pwsuing the usual and legi- 
mate business of banking, the purpose for which it  was created, 
and that in such cases, by the comity of States the contract was 
valid and would be enforced in Alabama, it  not appearing to be 
against her laws of public policy. 

But it is against the policy of nations to allow one company 
to transfer its powers to another corporation, even in the same 
State, and i t  has been so expresely decided in the English 
Courts. 9 Hare, 306 ; 12 Eng. L. & E., 244. And so again, 
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the very point before us, has been decided by the highest au- 
thority, 19 Eng. L. & E., 513, in which it is held, that where 
one railway leased its entire use to another company, the lease 
was illegal as against publie policy, unless it had been express- 
ly authorized by act of the legislature. Much more does pnb- 
lic policy forbid such a lease to a foreign corporation. 

Pnblic law so well settled and recognized at  home and abroad, 
sho~ild not be overthrown by the mere construction of words 
in a charter, of ambiguous and doubtful meaning; but on the 
contrary, should control their construction, according to every 
rule of interpretation. It would be monstrous if the courtesy 
of this State, or any thing short of express and positive legie- 
lation, could be successfully invoked to validate the purchase of 
our railroads by any foreign adventurer who chooses to go into 
the mslrket, and who may inangurate a management and policy 
utterly subversive of the interests and institutions of the State, 
and the very purposes for which these corporations were crea- 
ted. For it is certain that if this road and franchise can be 
transferred to the defendant without express legislation, i t  and 
all other roads of the State with like charters, can be trans- 
ferred to Tnrkey or Egypt as well, and their interests and 
policy control them, however unfriendly to our own. 

T h e  rapid multiplication of these bodies, their resources and 
far reaching ambition, their ubiqnity and vast combinations, 
all moved and directed by concentrated power and talent, con- 
stitute them a distinct, and almost independent and overshad- 
owing power in onr governments, and in fact the great social 
and political problem of the age. Whether they shall control 
governments or governments shall control them, are questions 
that are forcing them~elves upon pnblic attention, and fast as- 
suming practical importance. They shonld and will be main- 
tained in the exercise of all their essential and legitimate pow- 
ers, as necessary and useful institutions of modern civilization. 
B a t  if in addition to the  dangerous power of t ran~ferr ing all 
their property and franchises, to any body and anywhere, i t  
should also be held, that their corporate powers are such con- 
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tracts as pot them beyond the reach of all legislative check or 
control in the interest of society, then the  problem will have 
been solved. T h e  government, in my opinion, will have abdi- 
cated its sovereignty, here tof(~re  snpposed to bo in alienable, 
and society mill be left withunt protection to chartered i r r e -  
sponsibility. 

Whether the  power of legislation has not been expressly re- 
served to the State in sections 50 and 52  of the North Carolina 
road is a question not now before us for discnssion. 

My concli~sion upon the whole c : ~  is, that  the North Caro- 
lina Railroad Company had no riglit to change the gauge and 
its assignee acquired n o  right to change i t ;  and further that  
t he  lease is z d h  wires and void. F u r  although the  right of 
transportation y e r  the  road is the  snbject of lease, the lease as 
made cannot be good in psrt  aud b ~ d  in part, because it is ini- 
possible to separate the good from the bad and to apportion a 
rent  given i n  solido. I therefore think the judgment of tho 
Court below should have been afilinned. 

PER CURIAX. Injunction dissolved. 
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ABATEMENT. 
No action shall abate by the death of a party, if the cause of act;ion sur- 

vive or eontinue, Shields et al. v. Lawreme, 43. 

ACCOUNT. 

In a mutual running account betweeen a cemmission merchant and his cus- 
tomer, where neither party makes any specific application of certain 
cotton shippecl by the customer, in payment of advances made by the 
mcrchant : Held, that the cotton so shipped was to be applied in pay- 
ment of the items of the merchant's account, as they were respectively 
made ; e, g. the first ilem on the debit side is discharged or reduced by 
the first item on the credit side, Jenkins & Ca v. SnzUh, 206. 

See Evidence, 11. 

Supreme Court, 2. 

Counter Claim. 

1. An action brought to foreclose a mortgage apon a tract o? land, cannot 
be joined with an action to recover the goslession of another tract of 
land-causes not arising out of the same trarsaction, or transactions 
connected with the same subject of action. A'dgerton v. Powell, 64 

2. Several causes of action may be joined in one complaint, provided all of 
them arise out of any one of the classes ~pecified in the C. C. P.--e. 
g. (2.) contracts expressed or implied." Sutton v. Mci%lla%, 102. 

3. An action to try the right of an incumbent to any publie ofice, may be 
brought by the Attorney General upon his own information, or, upon 
the complaint of any private party. Atto~ney Qeneral v. Hillia~d, 163. 

4. Whenever a person is compelled to pay a public oflcer, in order to induce 
him to do his duty, fees which he had no right to claim, they can be 
recovered back. Robinson v. Ezzell, 231. 

5. In an action against a Bank, to recover the amount of certain bills issued 
as currency, it is not necessary to join as plaintiffs, all persons holding 
bills of such Bank ; for being in the nature of a creditor's bill, such 
holders may at  any time come in, be mad parties, and share the re- 
covery. Wilson & Shber v. Bank of lezington, et al., 621. 

6. And when, in such action, relief Is demanded against the individual 
stockholders as well as against the Bank, such stockholders being rep- 
resented by the Bank, need not be made parties defendant. Ibid. 

7, Nor need such stockholders be made parties, a'though certain parties are 
individually sued in the same action, who had bound themselves to in- 
demnify the stockholders against loss, on acceunt of the bilb sued upon 
not being paid. Ibid. 

42 



8. An action is well brought for the recovery of certain bills, when ; t  is 
against the Bank issuing t k  same, a d  against another Bank which 
agreed to redeem $he same, and also against certain individuals, who 
by written covenant agreed that the bills should be redeemed, and the 
individual stockholders saved from loss. I bid. 

9. In an action against an insolvent bank and the stockholders the.ein, on 
account of their individual liability, and also against certain trustees of 
the bank : Held, not to be error In the Judge below, to overrul? a de- 
murrer, assigning as grounds, the improper joinder of d i e  rent cause# 
of action. Glenn v. The Farmers' Ba~rk,  626. 

See Abatement, 1. 

Agent, 1. 

Consideration, 

Counter-Claim, 1. 

Executom and Administratora, 10, 
Feme Covert, 3. 
Infant, 4. 

Injunction, 1, 5. 

Municipal Corporations. 

Practice, 2. 

Statute of Limitations, 2, 3. 

ADULTERY. 
See Divorce. 

ADMINISTRATOR DE BONIS NON. 
See Executors and Administrators, 8, 9. 

ADVANCEMENTS. 
A father made advancements to four of hie children, to the value of $3,200 

each ; to four others he advanced nothing. Those to whom he had mnde 
advancements were also his sureties, and he was otherwise indebted to 
them. To pay his debts, and save his sureties from loss, he conveyed 
all his property in trust ; the sureties, his creditor children, at the same 
time covenanting with the others, that in case the property was insuf- 
ficient to  pay the debts of the father, and also to make those who had 
received nothing, equal to themselve~, that they would apportion the 
advancements they had received, so as to  make all the children of their 
father equal ; It was held, that the proper construction of this covenant 
was, that if the father, on the close of he trust, should owe the creditor 
children more than the amount of their respective advancements, they 
should pay back nothing ; but if he owed them less than their advance- 
ments, the difference (being the true debt due to the father) was to be so 
apportioned as to make all equal. Bason v. Hardin, 281. 

See  andl lord and Tenant, 4. 
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AFFIDAVIT. 

See Attachment, 3. 
Executors and Administratorb, 3. 
Practice, 4,5. 

AGENT. 

2. P contracts with K as follows : "And I further agree that in the event, 
that I shall not sell any of the goods, &c., shipped and delivered to me 
by the said K, that I will not make any charge thereon, and that I mill 
hold tho same as his property and as his &gent aforesaid, subject to his 
order, and to be disposed of in any manner that the said K shall direct:" 
Held, that P had no estate in the goods whatever, and that an action for 
their conversion was properly brought by K. Kwchner v. Reilly, 171. 

2. Where one who sold goods on his own account failed, and afterwards 
sell8 goods at the same place, as agent for another, it is proper that he 
should in some way notify the public of the change in the nature of his 
bu8iness : It may be, that if no 8urh notice is given, a person who igno- 
rantly gives credit to the agent in the belief that he is acting upon hi8 
own account, wcx~ld be entitled to set up such a defence against the 
principle. Such notice need not be necessarily given by publication in 
the newspapers ; any equivalent manner of making the same public wiU 
suffice. Ibid. 

3. An agency to receive certain articles of personal property, is no evi- 
dence of an agency to dispense with the delivery of auch articles. &yett 
v. B~aswell, 260. 

See Evidence. 

Specific Performance, 2. 

Where a defendant agrees to deliver certain goods, with a proviso that the 
agreement shall be void, in either of two events; such condition is a snb- 
sequent one, and on the trial it was incumbent on the defendant to show 
that at  least one of the events, which was to avoid the agreement, had 
occurred. Spew v. Cowles, 265. 

See Landlord and Tenant, 3. 
Appeal, 7. 

Attachment, 2. 

Specific Performance, 2. 

ALLOWANCE. 

See Probate Court, 6. 

AMENDMENT. 

1. I t  would be a serious obstruction to the administration of juatice, if 
transcripts sent from one Court to  another, sometimes .loosely made up, 
could not be amended by the original records. The Courts have author- 
ity so to amend, in order to make such transcript conform to t,he original 
record. State v. Bzlekley, 3% 
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2. When an amendment lies e t h i n  the discretion of thc presiding Judge of 
the Superior Court, this Court will not review the exercise of that diu- 
cretion. L ippa~d v. ROSCI~~I I ,  427. 

See Probate Courts, 3, 4. 

Bastardy, 1. 

Deed, 1. 

Practice, 2. 

ANSWER. 
See Evidence, 13. 

Pleading, 2. 
Superior Courts, 2. 

APPEAL. 

1. An appellant, if not allowed by tlie Court to appeal without security, must 
file his appeal bond at  the term at which the case was t r  ed, or the appeal 
will be dismissed. Statc v. Hnwicinr, 160. 

2. From a general verdict of '(not guilty" in the Court below, no appeal 
lies to this Court. State v. Armstrong, 193. 

3. An appeal to thc Supreme Court will be difimissed, when tlie defendant 
files no appeal bond, and there is no order allowing hi111 to appeal nith- 
out, grantednpon the usual aflidavits of inability, &c. Stafe v. Patvi~k, 
217. 

4. An appeal by a Railroad Company, (the defendant,) from the assessment 
of damages by Commissioners appointed in pursuance of its charter, 
brings up the vhole case: into the Superior Court, where the parties can 
have every right relating to  such damages, adjusted and determined. 
P?i%pr v. The A? C. Central Railroad, 433. 

5. Therfore a special action involving the same rights will be dismissed with 
costs. Ibid. 

6, When a Judge below refuses to give a judgment prayedfor, (except iu the 
case of his refusal to grant an Injunction,) no appeal lies to this Court. 
Maxtaell v. Caldwell, 459. 

7, Within certain limits, the parties may, by consent, waive the time of com- 
plying with the rules for perfecting an appeal, and the Supreme Court 
will respect such agreements between counsel, if they appear upon the 
record. If such agreement does not appear, the Supreme Court will ad- 
here to  and enforce the rules prescribed in the Code of Civil P ocedure 
Wade v. Oib of Nezobern, 498. 

3. Where, upon a trial in the Court below, the plaintiff asked for a nem trial 
and upon its being refused, appealed to this Court, and at  the same time 
the  defendant appealed ; and in this Court, the judgment of the Court 
below was affirmed, dismissing the plaintiff's action ; in such case, the 
appeal of the defendant to this Court will be dismissed with costs. 
Borne v. Horne, 534. 

See Justices of the Peace, 3. 

Practice, 6, 8, 9, 10. 
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APPEAL BOND. 
See Appeal, 3. 

APPRAISERS. 

See Homestead, 4. 

ARREST. 
A citizen of another State, voluntarily attending one of our Superior Courts 

as  a witness, is privileged from arrest in civil cases although no subpaena 
has been served on him. Ballinger v. Elliott, 606. 

MSAULT AND BATTERY. 

See Justice8 of the Peace, 4, 5. 

ASSENT. 
See Feme Covert, 1, 2. 

ASSETS. 

See Executors and Administrators, 2, 5. 

ASSIGNEE. 

See Bankrutcy, 1. 
Landlord and Tenant, 2,4. 

ASSIGNMENT. 

A debt may be verbally assigned ; and the assignment, if made for a valua- 
ble consideration, will hold good against the lien of an attachment suh- 
sequently obtalned. Bnton and wlfe v. Crifln, Bro. & Co., 362. 

ATTACHMENT : 

1. Where a plaintiff in an attachment recovered judgment against the de- 
fendant therein, for the  amount of his debt, and a t  the same term, a 
judgment was rendered cn the replevy bond of the defendant, which 
was subsequently stricken out:  Held, that  striking out  the judgment on 
the replevy bond, did not disturb or vacate theflrst judgment against the 
defendant in the attachment. Loyan v. W~lkins, 49. 

2. A plaintiff in an attachment, levied on the property of the debtor, accept- 
ing a deed of trust from such debtor to all his creditors, and signing an 
agreement providing for the payment of the debts of thl: debtorprorata, 
releases the lien acquired by the levy of the attachment, and must take 
his part with the creditors secured in the deed. Rahity .v. String- 

fellow, 328. 

3. When the defendant in attachment, moves to vacate the same, for causes 
appearing in his affidavit, it  is not necessary to serve the plaintiff with a 
copy of such affidavit before the motion is heard. Wlmsr v. Boshpr & 
Clark, 371. 

Sea A~SIGNXENT, 2. 



ATTORSEY GENERAL. 

See Actions, 3. 

AUDITOR : 

See Mandamus, 1, 2, 3. 

BAIL : 

See Executors and Administrators, 3. 

BAXKRUPTCY : 

1. A person who borrows of another personal property, cannot a'ivoid return- 
ing the same, or paying for it, by alleging that  since he borrowed the 
property, the owner has gone into bankruptcy, and the property belongs 
to his assignee. Lain v, Qaither, 234. 

2. Where A made a general deposit of a sum of money with B, and after- 
wards brought an action against him to recover the money, to which 13 
pleaded his diecharge in bankruptcy: Held, that such deposit did not 
come within the exceptions preventing a discharge, embraced in the 33d 
~ec t ion  of the Bankrupt Act. I I a r v e ~  v. Dezlereux, 463. 

See Landlord and Tenant, 2 .  

Evidence, 5. 

BASKS : 

See Action, 5, 6, 7, 8. 

1. Proceedings in Bastardy are not qzrasi criminal ; and the record of such 
proceedin~s may be amended in the Superior Court, as are records in 
other civil cases amended, State ex rel. Hicks v. Higgins, 226. 

2. Depositions are admissible in evidence on the trial of anissue in Bastardy, 
as they are in other civil cases, State ex rel. ITidline v. ITickerson, 421. 

I3ATTLE'S REVISAL. 

See Sheriffs, 2. 

BEST IMPRESSIONS. 

See Evidence, 4. 

BILLS, NOTES, &C, 

1. A note given for the balance of the purchase money, a t  an execution salk 
t o  the legal representative of the execution debtor, stands upon the same 
footing as  other notes due without condition, and no demand for the 
payment of the same, is necessary before suit. Loue v. Juhwto~z, 415. 
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2. Before an action can be sustained against au endorser of a draft, i t  must 
appear that  the same has been presented to the drawee for acceptance or 
payment, and that  due notice has been given to the endorser of its non- 
acceptance or non-payment. Long v. Stephenson, 569. 

See Evidence, 2. 

Legislahive Scale. 

BILL OF REVLEW. 

See Sale of Land for Partition. 

BORROWED MONEY. 

See County 'Commissioners, 1. 

BOUNDARY. 
See Judge's Charge, 1. 

BURGLARY. 

1. I t  is error on a trial for burglary, far his E o b r  to charge the jury, that  i i  
they belleved '" from the evidence, that  tke prisoner was in possession of 
the watch and chain in Danville, on the Monday after the same had been 
stolen on the previous Saturday night in Greensboro, the law presumed 
that  hc was t h e  thief, and that the  prisoner was bound to  explain satis 
factorily, how he came by the stolen goods." A'fale v. C~aues, 482. 

2. The rule is, where goods are stolen, and found in possession so soon therc- 
after that he could not reasonably have got the possession unless he had 
stolen them himself, the law presumes he was the thief. Ibid. 

3. A sto ehouse, which is used as a regular slceping apartment, although 
so used for the sole purpose of protecting the premises, is a dwelling 
house in which burglary may be committed. State v. Outla@, 598. 

4. In  an indictment for burglary, where the house alleged to have beem broken 
into was a dwelling housc belonging to  A, though occupied b one of his < 
employees : Veld ,  that charging in the indictment, the house as " the 
dwclling house of A," instead of " a  dwelling houae of A," &c., is not 
such an inaccuracy as to  vitiate the indictment. &id. 

5. I t  is settled, that if the servant, cle It or employee, oceupy the bouse 
broken into, but  have no estate therein as leasee, or tenant at  will, or a 
tenant at  sufferance, i t  should be chargvldto be the dwellinghouszof the 
owncr. Ibid. 

CARDING MACHINE. 

See Fixtures. 

Mortgage, 1. 

C BATTEIB. 

f iuctus industriales are chattels ; and a convejance of one's "entire crop of 
corn,'' whether growing or unplanted, is a chattel mortgage. R o b i n w ~  
v. E%%ell, 231. 

See Legacy. 
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CO~fMISSIONS. 

See Executors and Administrators, 10. 

Probate Court, 7. 

CONMON CARRIER. 

Where the plaintiff contracted with thc defendant, a common carrier for the  
transportation of a number of horses, and the horacs wcrc placed in the  
defendant's cars, whose agent ordored a servant to  lock the cars, and 
the servant was prevented from doing so by the agent of the plaintiff, 
and on  the passage some of tho horses were lost ; 13elrl, that  the defen- 
dant was guilty of no negligence in failing to  lock tlie door, arid v a s  not 
liable for the loss of the horses. Lee v. The Raleigh le: Gado?~  X. B., 236. 

COMPENSATION. 

See Sheriffs, 4. 

COMPLAINT. 

1. I t  is error to dismiss a complaint, because the defendants are summoned 
to answer the complaint of A I nd B alone, and the complaint is in thc 
name of A and B and others. Wilson 9. SJtobcr v. Noow et aE, 535. 

2. Where the summons is to A and B in their individual capecity, and also as 
executors, and the complaint is against them as individuals and execu- 
tors, and also as agcuts or trustees as well as ~tockhoiders, &c., it i s  
error to  dismiss the complaint. Ibid. 

3. T h e r e  a summons concludes with a demand of the relief demanded in the 
complaint, and the complaint sholrs a cause of action aiisinp out of con- 

tract for the recover1 of money only, and demands judgment for a 
specific sum, and for s .  ch otber a i d  further relief, &c., the complaint 
should not be dismissed. ILzcZ 

8ce Action, 2, 

Pleading, 1. 

Practice, 2. 

Superior Courts, 3. 

COKDITION. 

See Agreement, 4. 

CONDONATIOS. 

Bee Divorce, 2. 

COSFEDERATE MONEY. 

See Executors and Administrators, 6, Z 

Guardian and Tyard, 3. 

Payment, 2. 

Tender. 
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CONFESSIONS. 

See Evidence, 8. 

CONSIDERATIOX. 
When the consideration for a promise to pay, is property purchased by the  

debtor during the war, the vendor is entitled to recover the va ue of 
such property a t  the date of the s le in gold, or its equivalent inithe 
legal tender of the United States. Wimbish & Co., Miller et al., 523. 

Ses Contract, 1. 

CONSTITUTION. 
1 The amendment to the Constitution, Art. IX. Sec. 13, adopted by the  

General Assembly. February, 1873, was adopted and ratified by the peo- 
ple in accordance with the provisions of the Constitution, Art. XIII, 
Sec -, and is  a thereof. Trusteesof the University v. McIver, 76. 

2. Thc act of 1873-'74, chap 64, providinr for t h e  election of Trustees of the 
University, was passed in accordance with the provisions of the Consti- 
tution and the Trustees elected under that  act were properly elected. 

3. Sec. 7 of Art. VII, of the Constitution of the Stat ), prohibits any county, 
city, town or other municipal corporation from contracting any debt, 
&c., without the afE matire consent of a majority of the people of the 
( ounty, who are qualified to  vote. The Chester & LerLoir 27. G. 23ailroad 
Co. v. Csmrnr's of Catdwell Co ,486. 

4. And the act of 1864-'70, chap 9, being an attempt t o  evade the restric- 
tion which the Constitution has put on counties, &c., to contract debt, 
is unconstitutional and void. 

See Fraud. 

Homestead, 6, 11. 

Judges of the Superior Court, 1,s. 
Month ; 
Municipal Corporations, 3. 

CONTINGENT RE \fAINDER. 
A contingent remainder is not subject to execution for the payment of a 

debt before the falling in of a particular estate. Wutson v. Dodd, 240. 

CONTRACT. 
1. A contract to convey land, in considembiarm that one of the parties should 

serve in the Confederate army as a substitute during the war, mas in aid 
of the rebellion, and as sneh, against public policy, and cannot been- 
enforced. Lance v. Bunter, 178. 

2. Before a plaintiff can recover, in an action for an alleged breach of con- 
tract, he must snow either that he has complied with the contract, or 
has been relieved from complying by the conduct of the defendant. 
Boyett v. Brmzuell, 260. 
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3. Where a defendant relies upon a renunciation of a contract, in relation to  
the sale of land by the plaintiff, i t  is his duty to  make it out unmistakably, 
and that he himself had assented to it. Faw v. Whittington, 321, 

4. The acts and conduct constituting an abandonment by the vendee of his 
contract of purchase of land, must be positive, unequivocal, and in- 
consistent with the contract. Mere lapse nf time or other delay in as- 
~ e r t i n g  his claim, unaccompanied by acts inconsistent with his rights, 
mill not amount to  a waiver or abandonment. I b i d .  

Where -4, without consideration, promised to devise a tract of land to B, 
and on the faith of that  promise, B conveyed a tract of land to  C ; and 
afterwards A conveyed tho tract she promised to devise to B to C ; Ifild, 
that  the promise of A to devise to B was not a contract by A which J 

Court would specifically enforce, or  by force of which a Court would 
hold ilcr a trustee of her land subject to her life estate, for the benefit ot 
B ;  and that it did not not destroy her power freely to  devise or otber- 
wise convey her land ; nor did it estop C from accepting the conveyancr 
from her. East v. Dolmite, 562. 

4 person may makc a binding rrintract to  devise his lands in a particulaj 
may, and a Court of Equity, in a proper case, will enforce in eifcct a 
spec fie performance of the contract ; and also an owner of land may 
couve~t  himself into a trustee for some other pe>son m thout  wr~ t ing  bs 
an estoppel inpazs. Ibi t l .  

See Ev~dence, 3, 6. 

Execution Sale, 3. 

Public Dobt. 

Sheriffs, 6. 

COPIES. 

See Attachment, 3. 

Evidence, 11. 

COUNTER-CLAIM. 

Cnder the C. C. P. there is but  one form of civil action, a n d ,  the defendant 
may set up as a countcr-claim, any claim arising out  of the transaction 
set out in the complaint, iu favor of the defendant and against the plnin- 
tiff, whether the action arises ou t  of a tort,  or a contract. Bitthty v. 
T?LUL~OIZ, 541. 

Sec Executors and Sdministrators, 10. 

MULUTY COJIMIBSIONERB. 

Where a late County Court borrowed money in 1862, without having s11.i 

legal authority so to do ; and tilo plaintiff beca ye the county's sul.ety 011 

the boud for the borrowed money, a part of which he has since been 
compelled to pay, under suit : He d, that such plaintiff had no right to  
call u p  the County Commissioners of the said county, to  re-imburse h m  
for the amount already pnfd, or t o  exonerate him from the payment of 
the bnlancc due. UUL b Y. C'oni,~itaszow,~a of #tokc$, 441. 
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COVENANT. 

See Advancements, 1. 

Sureties, 1. 

CROPPERS. 

See Landlord and Tenant, 3. 

DAMAGES. 

See Estoppel. 

Injunction, 5. 

Municipal Corporations, 1. 

Practice, 2. 

DECLARATIONS. 

See Evidence, 10. 

DEED. 
I. A deed, void a t  the time of its execution, cannot be made valid and ef- 

fective, by any smendmcnt to the original proceedings under which such 
deed was executed. Simor~ton v. Brown, 46. 

3. Where, in a grant from the State, a tract of land is described as follows : 
" a tract of land containing 173 acres, lying and being in our county of 
Vilkes, on a big branch of Luke Lee's creek, hcginning at  or near the 
p t h  that  crosses the said branch, that  goes from Cranes' to Sutton's, on 
a stake, running West %3 chains. 50 links, to a White Oak, in Miller's 
line ; then North 60 chains to a stake ; then East 28 chains, 50 links to a 
stake ; then South 60 chains, to the beginning ;" and no evidence being 
offered to show thc location of Miller's line, or of the whitc oak referred 
to. It was held that the de~cription is fatally defective and cannot be 
made sufficiently definite by parol testimony. ainchey v. kichols et ul., 66, 

3. Where an infant feme covert acknowledged the execution of a deed, 
and her privy examination was taken before a Judgc of the Superior 
Court : Held, that the deed was then a conveyance of record, and could 
not be collaterally impeached in an action of ejectment. 

4. Where A conveyed a certaiu tract of land known as his "home place, 
except so much thereof as may be laid off and assigned as a homestead 
under the Act of Assembly and which is expressly excepted from this 
conveyance" : Eeld, that the exception is operative and should be allow- 
ed to have effect. Branch ez parte, 106. 

5. A decd conveying to A the land on one side of a river, " with all the ap- 
purtenances thereto belonging," does not convey the title to one half of 
a Ferry which is not annexed as of right as  appurtenact to said l w d .  
Hxithcock & Hearne v. Swift Island Jfan'y Company, 410. 

Whcrc the  gravamen of the plaintiff's complaint is that  the execution 
of a certain deed was procured by fraud and undue influence, it is error 
to  submit to the jury issnes which involve matters of evidence only 
tending to  establish or deny the main issue. T i m m o m  v. Wartmore- 
land, 587. 
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DEFEYCE AFTER JUDGIMEYT. 

See Pmctice, 16. 

DELIVERY. 

See Gift. 

DEHASD. 

See Bills, Notes, &c., 1. 

DEMGRRER. 

1. A misjoinder of parties, or a rnisjoinder of causes of action, is g r o u ~ ~ d  of 
demurrer, and cau be taken advantage of in no other way. H U ~ S  Y. 

Ashworth, 496. 

2. our liberal system of pleading, a 'joinder of unnecessary partics is 
not fatal, and may be treated as surplusage. And several causes of 
action may be joined in the same complaiut, provide& they arise out of 
the same transaction. Ibid. 

DEPOSIT. 

See Bankruptcy. 

DEPOSITIONS. 

1. I t  is too late to object to a deposition 011 the trial, because it ~ 3 8  taken 
after issue joinr:d, and the Clerk, instcwl of t h ?  Judge presiding, named 
t l ~ c  Columissior~er therciu. The objcctiorr should have been taken a t  the 
time the depositions were passed upon by the Clerk. A ~ i d  when a depo- 
sition lies on filc, for a reasonable time up  to the trial, uitllout objection 
it is presume ; to  have been passed upon an6 all objcclion for irregularity 
is waived. Kerchr~er v. &illy, 171. 

8. Depositions are admissible in evidence on the trial of an issue in bastardy, 
as  they are in other civil cases. State e.c  el. ii'iclli7ae v. liiokersu~~, 421. 

Sce Bastardy, 2. 

3EVASTIVIT.  

See Executors and Administrators, 1. 

C11:tttels. 

DEVISEES. 

See Dower, 1. 

wi11~, 1,2, 3, 4. 

DiLIGENCE. 

See Guaranty, 1, 2. 

DISCRETION. 

See Amendments, 2. 
Judges Superior Courts, 4. 
Yrsctice, 6. 



INDEX. 669 

DIVORCE. 
1. On a trial of an action for divorce, it is the duty of the presiding J u  ge to  

conflne the jury to the issue, by reciting the testimony and applying the 
law pertinent thereto. And it is error for his Honor to charge that it 
is for the jury to say whether her " (the plaintiff's) "complaints are well 
founded. According as they shall determine, she is jto return !to her 
home, or to have that portion of her husband's estate allotted to her 
which the law allows in such cases," and such charge entitled the de- 
defendant to a new trial. Smith v. Smith, 159. 

2. In  a petition for divorce a vinculo matrimonii by the hu band, on account 
of adultery committed by the wife, where the jury found that both par. 
ties had been guilty of adultery, and whereno condonation on the part of 
the wife was proven : Zeld, that the Judge below committed no error 
in dismissing the petition at  the cost of the petitioner. Horne v, Horm 
530, 

DOMICILE. 
I t  is well settled that one may abandon his domicile of origin, either with the 

design of acquiring another, or with the design of acquiring no  other ; 
and then until he acquires another, he is without domicile, except the 
domicile of actual residence. &%ka v. Skinner and wqe, 1. 

DOWER. 
Where land, devised to a husband, bad, after his death, been assigned to his 

widow fur dower in 1864, and the same had been sold under an order of 
Court in 18i2, in a petition to sell the lands of the teatator, who had de- 
vised said lands to  pay his, the said testator's debt, to which petition the 
widow w a ~  not made a party ; H I d ,  that  the sale w s void as to  her, and 
that no eubsequert amendment, by which she was made a party, could 
make the sale valid, or effect her hight to dower. Shnonton v. Brown and 
vzlpe, 46. 

See Homestead, 1. 

EJECTMENT. 
Where a plaintiff, in an action of ejectment, shows that the defendant wae 

not in possession of the premises in dispute when the action commenced 
he must be non-suited. Ward v. Parks, 452. 

See Homestead, 10. 

'ELECTION. 

See Judges of the Superior Court, 3. 

ENDORSEMENT. 

See Evidence, 2. 

EQUITY. 
See Evidence, 18. 

Execution Sale, 4. 
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Practic ', 1. 

Sale of Land for Partition, 

Specific Performance. 

ERROR. 

See E~idence,  

Fixtures. 

injunction, 2, 3. 

Justices of the Peace, 8 .  

Larceny, 2. 
Mortgage, 1. 

Murder, 1, 6. 

Practice, 2, 7, 15. 

Witnesses, 1. 

ESTATE. 

See Agent, 1. 

Executors and Administrators, F. 

Chattels, 1. 

Wills, 1, 2. 

ESTOPPEL. 

The damage to support an estoppel, and convert the owner into a trustee, 
must be something more substantial than what would technically amuont 
to  a consideration in a contract. I t  must be a substantial one, and of 
such character that the person sustaining it cannot be put back in hi3 
former condition, and cannot he adequately compensated by pecuniary 
damages. Eat v. Dolihite, 562. 

XVIDESCE. 
1. On the trial of an indictment for stealing a National Bank note, and a 

U. 8. Treasury note, it is necessary for the jury t o  find specifically, 
that such Bank note, or such Treasury note was stolen. And evidence 
that the prifioner stole one or the other of such notes, the witness being 
unable to  say which, will not justify a verict of g ~ i l t y .  State v. Cob 
lin?, 144, 

3 Where A endorsed a note to B, with the understanding that such en- 
dorsement should have no other eEect than to  assigu the property in 
the note to the plaintiff, and to guaranty him against its confiscation by 
hy the United States : Veid, lhat par01 evidence was admissible to prore 
such uuderstanding and contract. Xendenhall v. Davis, 150. 

3, Where one P had been selling goods on his own account and f a i l ~ d ,  and 
afterwards K, the plaintiff, under a written contract, furnished P. goods 
to s 11 as his agent ; and the defendant, a sheriff, having an execution 
against P. in favor of one M, seized the goods as the property of P: 
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HdiZ,- That a conversation between P. and M, tending to show that 
M knew that P was K's agent, was competent evidence in a suit agair s t  
the sheriff for conversion of the goods. Ke~erchner v. 12eilly, 171. 

4. Upon a trial for murder, it is error to call on a wi'ness to give hit, " b st 
impr ssion " concerning transactions of which he has no personal knowl- 
edge. State v. Thorp, 186. 

5. The best evidence of a discharge in bankruptcy is the certificate of such 
discharge ; and this, the party pleading the bankruptcy mnnt produce 
or account for its non-production, before par01 evidence of the diq- 
charge can be admitted. Reagan v. Reagan, 195. 

6. Parol testimony is inadmissible to add to, or alter a wrirtcn contract. 
Etheridge v. Palin; 213. 

7. There a plaintiff alleges that he was induced to purchase a tract of land 
sold by a sheriff, by the conduct of one who had a prior judgment lien 
on said land, and who was present and also bid at  the sheriff's sale, it s 
error in the Court below to treat an issue involving the fact as to 
whether the plaintiff was so induced as alleged, as a question of law, and 
refuse to submit the fiame to the jury, and toreject the evidence offered 
to disprove it. Eolt v. Bmon, 309. 

S. The confessions ef a prisoner, to be competent evidence on a trial of mur- 
der, must be voluntary. 

Therflore. where thc facts showed that the prisoner was pursued by three 
armed men, and being arrested, replied to the questions accusing him of 
the alleged homicide : It was held, that his eonfessoin under s uch cir- 
cumstances, could not be received as evidence against him. Stutev. 
Dildy, 525. 

M Upon a trial of larceny, it is competent for the State to show the condi- 
tion of the prosecutor at  the time of the alleged larceny, and for 
sometime thereafter, in order to prove that he had been drugged, as 
well as the potent effects of the drugs administered. State v. Buck- 
by ,  358. 

10. The declarations of a lessee, (not a party to thc action,) concerning the 
lease and the transactions bcween himself aud the dcfcndant, arc not 
admissible in I vidence in an action between such dcfcndant and a third 
party, in which a counter claim is set up growing out of an assignment 
of the lease. Eizmsueker v. Farmer, 372. 

11. A copy of an account, taken from a merchant's books is only a declara- 
tion of the merchant, and is inadmissible in evidence, forthe purpose of 
showing that he converted a quantity of B's tobacco to his own use by 
selling it to the merchant, and having i t  credited to bis own individual 
account. Bitting v. Thaxton. 541. 

1% It is competent to  show that "at the regular time defendant deposited 
the tobacco with A, he believed A to be :solvent.," in order to prove 
that the defendant acted in good faith. Ibid. 

13. If an answer to a bill in equity, filed before the adoption of the Code of 
Civil Procedure, be d rectly responsive to the material facts charged in 
the bill, and be clear, positive and precise in its denial of them, and be 
not disproved or discredited in this part, by what is found in any other 
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par of it, it is evidence for the defendant. Rut if the answer is defective 
in these requirements, and there is a replication, the rule does not 
apply. Longm6re v. Herndon, 639. 

See Agent, 2, 8. 

EXECCTION. 

See Contingent Remainder, 3.. 

Executor de so tort. 

I.lomestead, 3, 7, 8, 10. 

Injunction, 2. 

Sheriffs, 5, 7. 

EXECUTION BALE. 

1. Before the adoption of the C. C. P., no rule of law was more clearly set- 
tled than the rule that a purchaser s t  a sheriff's sale (the judgment and 
execution being regu'ar,) acquiredthe title of the defendant in the exe- 
cution. b'mith v. Smith, 228. 

2, How fsr  this rule has been changed since the adoption of the Code d 
C ivil Procedure- Quers ? I Bid, 

3. Where A contracted in writing to convey a tract of land t o  3, who paid a 
part of the purchase money, entered upon the land and then conveyed 
his interest to G ; and a judgment being obtained against A, the land maa 
sold : Held, that the purchaser at  such sale acquired no litle, as the in- 
terest of A was not liable to execution. Tally v. Reid et al., 338. 

4. No equity can be sold under the Act of 1812, unless the sade of such equity 
draws to i the legal estate. This cannot be, if other equities are attached 
to such legal estate. Ibid. 

5. A vendor, mho has sold land and given a bond to make title w' en the 
prige is paid, and who has received n part of such price, has no interest in 
the land which can be sold under an execution. Folger v. Bowls ,  303. 

See Judgment, 2, 3. 

EXECCTORS AND ADMINISTRATORS. 
1. C\ here one of two administrators takes exclusive possession of the effects 

of their intestate, and in his administration thereof commits a deuastauit, 
his co-administrator will be responsible therefor, on his official bond, 
although no assets ever came into his hands. Bmcoe v. Human et al., 22. 

2. An administrator who has been fixed with assets is not necessarily a dis. 
honest debtor, or been guilty of fraud in misapplying these assets, so as 
to exclude him from theprivilege of being exempted by the Constitution 
from being imprisoned for debt. NeZvin v. Xelvin, 384. 

3, An affidavit that does not s t forth how the funds in the hands of an 
administrator have been misapplied, is not suflcient to justify holding 
him to bail. Ibid, 

4. After the expiration of six months from the death of a decedent, the pub- 
lic administrator and those having a right of priority failing to apply for 



Ia te rs  of administration, the Probate Judge is authorized to  treat all 
rights of preference as renounced, and, in the exercise of his discretion 
to appoint some suitable per:on to administer upon the eptate of sac11 
decedent. IE11 v. d l ~ p a z y h ,  402. 

5. A j u d p c n t  a ainst an administrator, fixing Bim assets, and which jad_- 
mcnt 11 has paid, is no bar to an account of assets snbsequently received 
and not accounted for. Xcdc7oo v. Thonzpaon, 405. 

$6. Rhcre  an administrator kept the Confederate mouey of his intestate ,'ill 
a tin box promiscuously with 1 is own private money of the same c h a ~ -  
acter, without package or lahcl to distinguish it as  a trust fund, and 
bonded i t  in the same indiscrin~inate manner, t a k h g  cert$ffcaier in his  om^ 

nume, and kept no account of the respective arnounLs of the trust fund 
and his own private money thus bonded :" f i l d ,  that he ~ v a s  responsible 
for the value of such Confederate money in the present currency, with 
interest from the time of its reception. /,il~par.d V .  rose ma?^, 427. 

2'. An administrator who receive6 on the 11th day of Mzy, 1863, Confederate 
money for a dcbt due the &ate of his intestate, is chargeable only in the 
absence of fraud or bad faith, with the value olf such money in present 
currency, at  the date hc received it. Otherwise if the money was received 
so late in the war as  to amount to  a notice, that the person cntitied to  i t  
would reecive it. Wells v. 6lz~der, 435. 

3. Where after the death of an administrator and before the appointment of 
an aclministr~Cor de bhonir non, the next of kin brougll an action upon the 
administration bond : I f i ld ,  that the estate was in abeyance, and neither 
the next of kin nor any one else ~ x e e p t  an administrator d~ bani, noz ,  
h d a right of action against the bond of the original administrator. 
Boodinan V. Goodtnun, 508. 

9. In such case, after action brought, the S u p e r k  Court have no power to  
amend the pleadings by striking out  the names of the relatlors and insert- 
ing that of an administrator de hnis no% subsequently appointed. Ibid. 

Where an administration is closed, the commissions due the executors 
are owing ; and if the amount thereof be ascertained before an action is 
brouqht, such commissions may be pleaded as a counter claim. Burlox 
v. iVorfEeet, 535. 

Although it is a general rule that the assent of the executor to the first 
tabcr of a leyacy, limited over on a part~cular estate by way of remain- 
der, or executory bequest, is an assent to all persons in remainder, yet 
such assent cannot be construed into a promise on the part of the execu- 
tor to pay the legacy s second time to the remainder man, when he has 
once paid it to the first Icgatae. EJotEge v. IZody, 616. 

See Chattels. 

Homestead, 13. 

Probate Courts, 8, 5. 

Salc of Land for Assets, I, 2 

EXECUTORS DE SON TORT. 
A purchaser of prop rty exempt from execution under t! e Homesteac? act, 

cannot be held liableas mewtor de sola tor t ;  and an assignment of such 

43 
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property by a debtor without valuable cousideratiou, is not therefore 
fraudulent. ITinchcstcr. v. Qaddy, 115. 

PEES. 
See Action, 4. 

FELONIOUS INTENT, 

See Larceny, 2. 

FELONY. 

See Indictment, 9. 

FEME COVERT. 

A f m e  covert cannot convey her property ~vithout the written assent of her 
husband. Harris v. Jenkins, 1%. 

2. Where a fm covert executed a bond, without such assent and judgment 
was obtainea thereon, and her property levied on : %ld, that the execu- 
tion of an instrument by the husband, for the purpose of postponing the 
sale of the property, was not a ratification of the bond executed by thc 
wife, and did not obviate the necessity, of his written assent. Ibid. 

3. The right of suinz alone is a privilege which may be used for the advan- 
tage of a fern  covert, but a failure to exercise this privilege, cannot ope- 
rate to her prejcdice. Lippard and wre v. Tmtmun, 551. 

See Deeds, 3. 

Statute of Limitations, 2, 3. 

FIXTURES. 

It is not error, for a $u@e in the Court below', in an action of ejectment, to  
charge the jury, that a "carding machine," requiring several men to 
move it, not fastened to the house in which it was used, was a fixture, 
and nothing else appearing, passed w ~ t h  the laud. Deal v. Palmer, 582. 

FORCIBLE TRESPASS. 

See Justices of the Peace, 6. 

PMANCHISES. 

See Railroads, 1, 2, 3. 

Taxes and Taxation, 1. 

FRAUD. 
The words "except in cases of fraud," in Sec. 16, Art. I, of the Constitu- 

tion, comprehends not only fraud, in attempting to hinder, delay and de- 
feat the collection of a debt by concealing property and other fraudu- 
lent devises, but embraces also fraud in making the contract-false rep- 
resentations for instance, and fraud in incurring the liability; for in- 
stance, when an administrator commits a fraud by applying the funds of 
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the estate to his own use, paying his own debts, and the like. xlvin v. 
Melvin, 384. 

See Homestead, 5. 

Evidence, 7. 

Executors and Administrators, 7. 

FRUCTUS INDUSTRIALES. 
See Chattels. 

GAUGE. 

Sec North Carolina Railroad. 

GENERAL ASSEMBLY. 
See Mandamus, 1. 

Judges of the Superior Court, 2. 

GIFT. 
To ma& a gift valid to pass title, there must be a tlelivcry, either actual or 

symbolical: 
I'Aerefore, where a father pointed out a colt to his daughter, at the same 

time saying to her, "that is your property; 1 give it to you," but retained 
possession, no title passed to the daughter. Brewer and WY@ v. Bavaren~, 176. 

GOOD FAITH. 

. Sec Evidence. 

GUARANTY. 

I. The same strict degree of diligence which was required of a guarantor 
before and since the war, could not be exacted of him during the war. 
'That forbtarance which would amount to laches now, mas, from the very 
nature of things, unavoidable t?en. Einyon v. Brock, Ex7r, 554, 

2. Therefore, where in the spring of 1860, A, the testator of the defendant, 
executed to B a guaranty on the note of C, which note was made on the 
12th of March, 1860, and was due on the 1st of Bcptember following: 
Bild, that the failure of B to sue C during the war, rand the subsequent 
insolvency of C, did not amount to  laches sufficient to  release A from his 
guaranty. I6id. 

See Eyidence, 2. 

GUARDIAN AD LITEM. 

See Infants, 3. 

GUARDIAN AND WARD. 
1. A guardian is liable not only for what he does receive, but for what he 

ought to receive ; and if Be ought to receive a certain amount in money, 



and docs uot, but  takes somethiiig else, hi3 own houd for instance in the 
p l w c  of money, h e  and his sureties are liable. ~ l u e x t  r. I t imccck,  397. 

2. Therefore, ~ v h i ~ e  a gumdian boqght property for himelf  a t  the s a k  of 
the father of his ward, giving bo~id with suret,y tl~ercfor to the a'lm'nis- 
traior, and subseqricutly the administrator surrendered the boiid, such 
g ~ ~ : ~ r d i a n  who rccciptcil ttlcrefor, as so much money paid his ward, u ~ i -  
dc:.tllo impression that the ward was entitled tosori~rtliing of his father's 
estate as distril)utcc, mid it subscrprrltly urneil out  that  tlit: estate n ' : ~  

insolveiit : 1hk7, that tllc no~r-yaymcnt of the amount rci-riptwl for \!-as 
n breach of tlic gunrdian bond, arid the swct)t thercori were linl,le t!!ere- 
for. Ibitl. 

3. A quirdinn w-ho, on the 20th Dcccmlrer, 1862, collected on a well src~:rc*d 
o,,tc war guardian note, $3,000, and irivest,cd the s:tmo for the benefit of 
his w;trd in sewn-t,hirt,y Confederate bonds, as he also did a 1;irgc :lii:onilt 
of his own funds, is not guilty of sucli laches as to  reuiler l i i~n  1i::blc for 
t,hc :mount. I,o?zyi~~irr, v. Ifci~~ctlot?, 629. 

HABEAS CORPUS. 

Sce Ilusbarid arid Wife, ! . 

1. The :rcceptance of a houiestead laid off in the life tinre of her hushand, hy 
a widow, is no bar to liur riglit of dower in t,Iie other lands of her h s- 
band, out,sidc of sucli homestcad. illczij'ee v. Uctlis, 21. 

2. PEARSON, C. J. : We are inclined to the opinion that  a wife has no pon.er 
to binti llersclf by a covenant of warranty in a dtwd which shc executes 
only for the purpose of veliuqaishing her claim to  the homestcad, and 
lie; coiitiugeut right of dower in the larid covered by the lion~est,eot?. 
ILL:. 

3. The dlotrr~cnt  of "an interest of oue hundred dollars in his half of a 
mill," as the rcuxtinder of a Iion~estcad,issovague and indefinite as t o  be 
void, mid conicr no exemption fro111 asecut,ion. Coble k Ross v. l ' l ioi~i~ 
121. 

4. Ii is a fatal defect to  a re-sl1o:rnrnt of a homcstcad, for it to  aplrear that Ihc 
appraisers mere not svorn. l L k 1 .  

5. I?, is the duty of n slierilt' lo lsy oil' the h mestead of the defendant. in 
the execution, ltiid to sell the excess in a prucleut aud just manner, so as  
to  rcalizc a fair price : 'l'liercforc , here a sheriff sold, a t  the inst:~rlce o t  
the defendant, scver:rl parcels of l a ~ i d  e u  ?ira.s.se and subject to  th' home- 
ste:tci, 6 -  trcu k l d ,  that  such sale was fraudulent, and uiight he avoidrd 
by a c r d i t o r  of such defendaut, not prcsciit, nor conscrrting to  the sale. 
A ? i t i ~ m s  v. I'ritdcctt, el r i l . ,  134. 

ti. The 1fomcsteacl~oc.t docs riot impail. the obligation of contracts and is tiierc- 

fore not unconstitutional. li'ilson v. &~llnikq, 208. 

7. The Iioinestcad is not sul)ject t,o execution for the payment of debis con- 
tract,ed before t h e  adoi?iio~i of t h e  Ilorncstead act. Ibld. 

8. h clefcndant, entitled to  s liornestmd ill certain land , which h a w  been 
sold urlder an execution a ~ a i n s t  him, is not cstopped from claimirlq Iiis 
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homestead, by accepting a lease for the same laud from the purchaser a t  
execution sale. Abbott & f i d t e r  v. C,.omnrtie, 292. 

9. This right to  a homestead is no defense whatever by the tenant to  an action 
to recover the premises brought by the landlord. The t. nant must wait 
until his term cxpircs, before asserting his claim to the humestead. 
I1)ld. 

10. In  an action of ejectment, the plaintiff claimed under a sheriff's deed, 
and the dexendant alleged that the land 80 sold was exempt from execu- 
tion as a homestead, and that the sale by the sheriff was therefore void ; 
and it appearing on the trial that the land was sold for the payment of 
the purchase money :Held, that although there was no evidence of record 
that such was the fact, yet as the sheriff took the responsibility of acting 
on his own conviction, and as his conclusion was right, the sale is not 
void. Dur7zam v. Boslick et (11, 352. 

11. The homestead law applies to debts contracted prior toi ts  adoption ; and 
by Sec. 3, Art. X, of Constitution, the right to a homestead is given to 
the minor children of an insolvent father, regardless of their pecuniary 
circumstances Allen v. Shields, 504. 

12. Whether since the act of 187132, chap. 95, (Battle's Revisal, chap. 17, 
sec. 59,) a valid sale of an infant's land can be made without a pcrsonal 
summons.- Quere ? Ibid. 

13. When an administrator sells land by an order of Cour, t o  pay the debts 
of his intest,ate, he must lay off a homestead for the parties entitled 
thereto. His failure to  do so does not effect their right to such home- 
stead. Ib6d. 

See Executors ck son kwt, 1. 

HUSBANI) AND WIFE. 

A mother, separated from her husband, is entitled to the custody of her in- 
fant child, in preference to the grandfather, into whose hands the child 
had been placed by the father soon after its birth. T h o n ~ p o n  v. Thomp- 
son, 32. 

INDICTMENT. 

1. On the trial of an indictment for riot, &c.. the jury found as a special ver- 
dict, " hat  the defendants and others, assembled in the town of Oxford 
to celebrate the Emancipation Pro1 lamation, and with two drums and 
fifes, marched u p  and down the streets, for two or three hours. Some 
were mounted, bu t  being told to di mount, they got down and hitched 
their horses. When told by the Mayor to desist, they a t  first refused, 
but being notified by the Constable to stop, the defendant, Hughes, with 
the procession, beating the drum, went to  the Mayor's office to  make u p  
a case to  be tried before a Magistrate, to test the Mayor's right to  forbid 
the procession. There were no arms in the crowd except sabres used by 
the officers; no violence in word or deed, was offered to any citizen ; 
some of the citizens were disturbed by the noise of the drums, and some 
of the persons were drinking ; the streets were obstructed from time to  



678 INDEX. 

time, during the interval, and one horse hitched in a lot broke looee : " 
Held : 

1. That this was not an unlawful assembly, and that an unlawful as- 
sembly was a necessary element of a riot : 

2. Beating the drum and blowing the fife donot per se constitute a nui- 
sance : and to make them such, the exceptional facts and circumstances 
which malte acts otherwise innocent, a crime, must be set forth particu- 
larly, so that the Court can see that from their very nature, if proved, 
they are a nuisance to the whole community ; 

3. If the procession was lawful, and the streets were obstructed no 
more than is ordinarily the case under such circumstnnces, the obstruc- 
tion of the streets is not an indictable offence. Stute v. Hughes et al, 25, 

2. Upon an indictment for larceny and receiving stolen Treasury notes: Held, 
that it was error to admit; evidence showing, "that shortly after the 
alleged stealing, the defendant purchased several artic es at  a store, and 
that witness saw a number of bills In the pocket book of the defendant, 
of what denomination, he was ignorant." State v. Carter, 99. 

3. An indictment, charging that A, "one cow of the value of ten dollars of 
the goods," &c., "then and there being found, maliciously did pursue, 
with the intent, unlawfully and wickedly to wound and kill, and did kiii 
her," only charges an injury to personal property, and cannot be main- 
tained. State v. Allen., 114. 

4. Wou~iding of cattle maliciously, is not an indictable offence at  common 
law. State v. Manuel, 201. 

5. A druggist, who in good faith and with due caution, sells asa medicine by 
the direction of a practising physician, spirituous liquors in a quantitji 
less than a quart, is not indictable therefor. J'tate v. Wrau, 253. 

6. Upon an indictment, under section 15, chapter f34, Battle's Revisal, for re- 
moving a crop by a lessee : It was held, that gathering the crop and put- 
ting the same in a crib on the land upon which it was made, although 
under the control of the lessee-no intention of depriving the lessee of 
his share of said crop appearing-did not come within the meaning of 
the statute, and was not an indictable offence. Warner Y. Spencer el al., 
381. 

7. It w m  f u r t ? ~  held, that, where such lessee, after so putting the crop in the 
crib, converted a portion thereof to his own use, by feeding it to his 
stock, without the consent of the landlord, this was a removal within 
the meaning of the statute, asd  indictable. Ibid .  

8. In an Iudictment under section 116, chapter 32; Battle's Revisal, for enter- 
ing on the land of another and taking therefrom turpentine &., it is 
necessary that a "license so to  enter," should be distinctly negatived ae 
an essential part of the clesc:iption of the offence. J'tate v, BuZZard, 445. 

9. In an indictment fo felony, (containing only one count,) there cannot 
be a cmviction for a minor offence included within such felony, if such 
minor offence be a misdemeanor. Therefore, in an indictment against A 
for rape, he cannot, under the same bill, be found guilty of an assault 
and battery. State v. Durham, 447. 
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10. In an indictmeat for an assault with intent to commit a rape, the omis- 
sion of the word 'I feloniously," in the description of the offence, is a 
fatal defect. St& v. Scott, 461. 

See Evidence, 1. 

Larceny, 1, 3, 

Murder. 1. 

INFANTS. 

1. Any irregularity on the part of a Sheriff, in serving a summons, is waived 
by the defendant's answering, although such defendant be an infant 
T u r n  v. Douglass, 127. 

2. An infant properly brought into Court, just as any other defendant is. 
Where there is no general guardian, the service of the summons must he 
a personal we.  fitbid. 

3. A plaintiff is not bound to move for the appointment of a guardian ad 
litern for an infant defendant ; and his failure todo so, is not such laches 
as will work a discontinuance of the action. Zbid. 

4. In an action against an infant, who appears by an Attorney, an order 
changing the venue is not irregular or void ; it is erroneous, and ,3ay be 
reversed or vacate& tzpn application of the iniant, upon his arriving at  
age. Ibid. 

Bee Deed, 3. 
Homestead, 11, 12. 

Dusband and Wife, 1. 

Probate Courts, 2. 

INJUNCTION, 
1. No party to a suit is permitted, by a new and independent action, to pray 

for an injunction to seek any relief which he might obtain by a motion in 
the original cause. Fabon v. Mcllwaaim, 312. 

2. It i s  error to grant an Injunction staying execution on a judgment in the. 
absence of notice to the plaintiff, and of an affidavit stating a definite 
sum by way of set-off claimed; or to stay execution upon a judgmeot. 
under an undertaking in a less sum than such judgment. Ibid. 

3. It i s  error also to  refuse a motion to vacate an injunction when every mn- 
terial allegation in the complaint is positively denied by the answe-. Ibid, 

4. An injunction will not be granted to restrain the erection of a dam, where 
by the mill whcel of the plaintiff is flooded, so as to become useless. 
Burnett v. Wcholson, 334. s 

5. For such an injury, damages will adequately compensate ; and should the 
annual damage exceed twenty dollars, the plaintiff is remitted to his 
common law action, and can compel an abatement of the nuisance. Ibid. 

INSANITY. 
Seo Murder, 3. 
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INTEREST. 

See Judge's Charge, 2. 

JOINDER. 

See Sction, 1, 2, 5, 6, 7. 

Pleading, 1. 

JUDGES OF THE SUPERIOR COURT. 

1. Where A was el eted Judge of the Saperior Court and decIfned to  accept 
the office and never qualified. Held, that there was a vac ncy within 
the meaning of Sec. 31, Art. IV of the Constitution, and the Governor 
had the power t o  fill such vacancy by appointing a successor. Cloud v. 
Wilson, 155. 

2. The General Assembly has no  power to  order an election to fill such va- 
cancy, and any law for that purpose is unconstitutional aud void. Ihid. 

3. The words "until the next regular election," in Sec. 31, Art. IV, of the 
Constitution, mean until the next regular election for the office in which 
a racancy has occurred. Ibid. 

4. In  a civil trial in the Court belqy, the presiding Judge is the proper per- 
son to determine whether the jury has retnrned a verdict, or only ten- 
dered one; and he may, in his discretion, in vicw of all the circurc- 
stances, discharge them or call them into the box again, for the purpose 
of returning a proper verdict. Willoughtq v. Thveadyill, 438. 

See Appeal, 6. 

Amendment, 2. 

Practice, 6,7, 9, 10,14, 15. 

Removal of Cases. 

JUDGE'S CHARGE. 

1. What are the boundaries of a tract of land, is a qoestisn of law. But, if 
the Judge below leaves such question to the jury, and they find the  
law as his IIonor ought to  have held, no advantage can be taken of his 
Ilonor's charge. J07~nsoa v. Ray, 2873. 

2. A Judge has no right to  leave it to the jury to  give the  plaintiff in- 
terest or not, as  they should think proper. He should have instructed 
t h  m, that if t h  y found that the defendant owed the principal money 
demanded, the p aintiff was entitled t o  interest from the time i t  was 
due. Baalow v. No?$eet, 535. 

See Divorce, 1. 

Larceny, 2. 

Murder, 6. 

JUDGMENT. 

1. A judgment taken a ainst A, B and C, no service of summons having 
been made upon A, is as to A erroneous. Pender v. Br@n ce' Bro., 370. 
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2. The sale of land under execution in no wise effects the lien of a prior 
judgment; nor does it necessitate any change in the proceedings required 
to make such liens effectual. Hulgburton v. Greenlee et al., 316. 

3. If, therefore, a sale of land is made under a junior docketed judgment, 
the purhaser buys, in effect, only an equity or redemption ; lhat is, the 
title t,o the land upon paying off prior liens. If he neglects to  pay off 
the prior liens, the prfor judgment c editor may enforce his lien by a 
sale. Ibid. 

4. Where a defcndant has never been served with process, nor appeared in 
person, or by attorney, a judgment against him is not simply voidable, 
but  void; and it may be so treated whcrcver and whcnever offered, 
without any direct proceeding to vacate it. Dol~Te r. Brown, 393. 

See Attachment, 1. 

Executors and Administrators, 5. 

Feme Covxt, 2. 

Superior Courts, 4, 5. 

JURISDICTION. 

See Superior Courts, 1, 3, 7. 

JCRY. 

See Judges of the Superior Courts, 4. 

Murder, 

Practice-Criminal Cases. 

JUSTICES OF T H E  PEACE. 

1. A Justice of the Peace has no jurisdiction over the offence of larceny of 
growing corn. The act of 1973-'74, chap. 176, does not sufficiently ex- 
press the intention to give a Justice jurisdiction in such cases. State v. 
C h e w y ,  123. 

2. A Justice of the Peace has jurftidiction to  hear, try and determine the 
offence of keeping an unlawful fcnce. 

3. Gpon an appeal from the judgment of a Justice in such cases, it is un- 
necessary that the defendant should be tried upon an indictment found 
by a grand jury. State v. Quick, 241. 

4. A Jus ice of the Peace has no jurisdiction to  try and determine the 
offence of as2ault and battery, unless the provisions of chap. 33, see. 
119, Bat. Rev., has been complied with : 

5. TIterefore, where A was indicted in the Superior Court, for an assault and 
battery, committed in the pres nce of a Magistrate, and upon a plea of 
L' former conviction,'' it  appeared that he had been fined by the Justice 
" for contempt of Court and assault " on the prosecutor : Veld ,  t a t  as 
the provisions of sec. 119 had not been complied with, the facts did not  
sustain the defendant's plea, and that  it was no defence to the indict- 
ment in the Superior Court. State v. Qardncr, 379. 
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6. Chapter 176, Acts of lb73-'74, enlarging the jurisdiction of Justices of 
the Peace, does not embrace the offence of Fo cible Trespass. State v. 
Balchelor, 468. 

7. A Justice of the Peace has authority, under sec. 50, chap. 65, Bat. Rev,, 
to issue a summons to any country in the State, and bring the defendant 
before his Court for trial. Sossamer v. Vilzson, 578. 

8. I t  is not error to refuse a motion to transfer a case brought up from a 
Justice's Court, upon a Becordari, from the Summons Docket to the 

Civil Issue Docket, when an error is assigned, and no merits shown 
or alleged. Ibid. 

See Zandlord and Tenant, 1. 

Practice, 5. 

Suverior Courts, 1, 3. 

LACHES. 

See Infants, 3. 

Trust and Trustees, 2. 

LANDLORD AND TENANT. 

I. Summary proceedings befo, e a Justice of the Peace, under the " Land- 
lord and Tenant " act, cannot be sustained against a mortgagor, who 
holds over after a sale of the mortgaged premises. NcNillap~ v. Low, 18. 

2. The assignee in bankruptcy of such mortgagor is entitled to a writ of rcs- 
titution, upon the dismissal of the plaintiff's proceedings. Bid. 

3. A written agreement between A and B and C, that B and C are to culti- 
vate A's land, who is to pay them one half the crop as wages, after de- 
ducting advances, constitutes B and C croppers and not tenants, Hzccl- 
gins v. Wood, 256 

4. B and C have an interest which they can assign, subjeet to the charge of 
A for advancements ; and such assignment in writing is not neeessarilj 
a mortgage or in the nature of one, and need not be registered. Ibid. 

See Homestead, 9. 

Mortgage, 3. 

TARCCNY. 

1. Where A was fndictcd for stealing a hog, and on the trial it was shown 
that a hog, belonging to the prosecutor, h d been killed nnd concealed 
in the corner of the fence covered with le % es ; and that A was seen at  
night, to go to the place and look carefully around and stoop over, as if 
about to take the hog, and baing hailed, fled : Reld, that these f x t b  
done, would not justify a verdict of guilty. Bate v. Wilkerson, 3%. 

2. In the trial of a defendant for larceny, a charge from the Court, that the 
jury must find, th  t the defendant took the property alleged to be 
stolen, "with a felonious intent," and that "the question of intent had 
been fully discussed by counsel, and it was a question for them to dc- 
cide, without at the time explaining to the jury what is meant by a 'Ye- 
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nioua intent," is error, and entitles the defendant, if convicted, to a 
new trial. Btate v. Gaither, 458. 

3. The question of what is meant by a " felonious intent " is one for the 
Court ; its existence at a particular time ie for the jury to say. IW. 

4. On the trial of an indictment for stealing a National Bank note, and 3 
United States Treasury note, evidence that the witness believed that it 
was a National Bank note, will support a verdict of guilty. r 
Freeman, et al., 251. 

See Evidence, 1, 6. 

Indictment, 2. 

Justices of the Peace, 1. 

LARCENY OF GROWING CROPS. 

See Justices of the Peace, 1. 

LEASES. 

See Evidence, 10. 

Indictment, G, 7. 

Mortgage, 3. 

N. C. Railroad. 

LEGISLATIVE SCBLE, 

A note dated August Eth,  18fd, payable six months after date, in curreni 
funds, when called for, becomes due at the end of six months from date, 

and is subject to the Legislative scale. Dau s v. Cr'lenn, 

LIEN. 

See Attachment, 2. 

Judgment, 2, 3. 

XALICIOUS MISCRIEF. 

See Indictment, 3. 

MONTHS. 

"Thirty daya," as used in Art. I T  of the Constitution is not synonymous 
with "one month ;" it may be more or less. Btate v. UpchurcJt, t45, 

MOTION. 

See Injunction, 1. 

Practice, 1, 11, 15,lB. 

Probate Courts, 3. 

MORTQAGE. 

1. Nor is it error to charge, that although the plaintiff, a mortgagee, ha3 
title to a "carding machine," and he afterwards chose to buy the mort- 
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gagor's interest in the same and pay his price therefor, the sale would be 
a valid and a good one. Ded v. Palmer, 582. 

2. ,4m unregistered mortgage, though binding as between the mortgagor and 
mortgagee, is not valid as to a third party purchasing the mortgaged 
property for a valuable consideration and without notice. Ibid. 

3. The Landlord and Tenant Act does not apply to a mortgagor who is al- 
lowed to remain in possession, and on demand after default refuses to 
surrender possession ; and the provisions of that  act cannot be extended 
by any contrivance of lease and lessee, so as to  give to the mortgagee the 
benefit of having summary proceedings, as against a lessee for a term of 
ycars. &em v. Wilbar, 592. 

See Action, I. 

Landlord and Tenant, 1, 2. 

MUNICIPAL CORPORATIONS. 

1 .  A municipal corporation is not liable to an action for damag s, eithcr for 
the non-exercisc of, or lor thc manner in which, in good faith, i t  exer- 
cisos discret:onary powers of a public or legislative character. Hill v. 
City of Charlotte, 55. 

2. Section 10, chap. 5, Private laws of lam-'65, which authorizes the Mayor 
and Aldermen of the city of Wilmington, from time to  time, to  assess the 
value of propertv within the city for taxation by the city, is unconstitu- 
tional. (Const. Art. 5, See. 3.) Carolina Central Railway Co. v. City qf 
Wilnzington, 73. 

3. Article VII, See. 9, of the Constitution, clearly implies that the valuation 
upon which city taxes are to be uniformly levied, is to be, that assessed 
by the Township Trustees. Ibid. 

See Constitution, 3, 4. 

MURDER. 
1. In an indictment against three for murder, charging that H, one of the 

prisoners, fired the gun, and that the other two were present, aiding and 
abct'ing : I f i ld ,  that  i t  was not error in the Court below, to charge thc 
jury, that if either of the prisoners fired the gun, the others being 
present aiding and abetting, were equally guilty. State v. Hill, et nl. 345 

2. Where, upon the trial of an indictment for mur er, a juror related to 
the prisoncr was passed by the State, the Solicitor being ignorant of 
such relationship, and upon being tendered, made known the relation- 
ship himself, before being sworn : I l l d ,  that it was not error for the 
Court to  stand such juror aside until the panel was completed. S tah  v. 
Cu?~ningl~am,  469. 

3. Where a prisoncr relies upon the plea of insanity, but there is no evidence 
whatever that he had ever exhibited any sign of insanity, evidence 
tending to  show that some of his uncles and aunts were insane, is in- 
admissible. Ibid. 

4. The sentence of the Court must be carrried into axecution by the sheriff 
of the county in which the prisoner is tried. I b i d .  
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5. Where upon an indietmeut for murder, several persons were sworn, in 
the regular way, as  to  their competency to serve as jurors, and held the 
Bible in their hands until they were accepted, when the clerk proceeded 
to swear them as jurors, omitting the words, "you swear " in the laet 
oath : I1 was held, that the omission though irregular and reprehen ible, 
but  did not vitiate the verdict. ,State v. Oc~en, 605. 

6. Where the presiding Judge, on a trial of an indictment for murder, 
charged the jury: "The State's counsel says, he has introdoced Dr. 
Richardson, an intclligent physician, who gives it as hisdecided opnion, 
after hearing the testimony, "that  the  deccased came to his death by 
strangulation and not by poison, and that  this ought to have grcdt 
weight with the jury ; and then immediately added : ' l  I t  is true the 
opinion of experts ought to  have weight with the jury, as they are ta- 
milar with these questions, but the jury are not coneladed by t h w  
opinions ; if the evidenee justifies, they may find against sueh opin~on. 
They must find the facts upon the whole evidenee: Hcld, that thls was 
not an expression of opinion, and not prcjudical to the priboncr. I7id. 

NATIONAL BdNIi  NOTES. 

See Larceny, 3. 

NEGLIGENCE. 

Where in a n  action against a Railroad Company brought within six montlic, 
to  recover damages for an inlury, to plaintiff's cow, it was ploved th. t 
the cow jumped on the track at  the opening of a cut some t n o  hundrcd 
yards in front of the defendant's engine, which was running a t  tthe rate 
of twentj-thrcc miles an hour ; and it was fuither proved, that  as soon 
as t '  e cow was discovered, the engineer blew the alarm whistle and re 
versed the engine and the brakes were applied, and that  the cng~nc 
ruuning at  that rate of speed could not bc stopped under four hundlecl 
jards : Held, that the defendant's agent were not guilty of any neqlecBt 
and that  the ( ompany was not responsible for the injury resulting from 
the engineer's running agaimt a cow. Proctor v. WLL. & Wel.  R. X. 

Go., 579. 

See Common Carrier. 

NEW TRIAL. 

Whether a trial of facts is By a jury, or by consent, if it appears that  the 
finding was influenced by misdirection or mi~con~t ruc t ion  of the law, n 
new trial will be granted by this Court, on appeal. In sueh case, the 
former trial goes for nothing ; and if it has by consent of parties been 
tried by thc Court, the second trial must be by jury, unless there be a 
new agreement that  the Court may try. BL'IL~OILI v. Robldns, 492. 

See Appeal, 8. 

Practice, 4, 13. 

NON-RESIDENTS. 

Bcforc the Act of January, Xst, 1870, Bat. Rev. chap. 41, sec. 2, non-resi- 
dents had no right to  make entries of, or take out grants for, the vacant 
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land of the State. Since the passage of the Act, a resident of another 
State coming into this State, with the intention of becoming a bona Jlde 
resident, and entering vacant land, was of right entitled to receive 9. grant 
for the same : F'rowiderE, he moved and settled here within the time re- 
quired to perfect his entries. illockri@e v. Howerton, 221. 

303 SUIT. 

See Ejectment. 

NORTH CAROLINA RAILROAD. 

The North Carolina Railroad Company is invested by its charter, with full 
authority to lease its road, with power to the lessce to change the gauge 
thnreof. Bta& of Nwth Carolina; v. Richmond $ Danville Railroad 
Co., 634. 

NOTICE. 

See Agent, 2. 

Executors and A :miuistrators, 7. 

Mortgage, 2. 

Practice, 7, 15. 

OATH OF JUROBS. 

See Murder, 5, 6. 

OFFICERS. 

See Action, 4. 

Fees. 

Mandamus, 1. 

OFFICIAL BONDS. 

See Sheriffs, 1, 2, 3. 

PAROL TESTIMONY. 

See Evidence, 2,5, 6. 

PARTIES. 

See Action, 5,6, 7, 8. 

PAYMENT. 
1. (1.) A debtor owing two or more debts to the same creditor and makiog a 

payment, may at  the time direct the application thereof; 
(2.) If he does not direct the applicat on, the creditor may do so ; 
(3.) If neither at  the time directs the application thereof, the law will ap- 

ply it to that debt for which the creditor'r security is most pre~ar ioue .~  
8primkle am2 way8 v. Martim, Q2. 
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2. Payments in Confederate money, are to be deducted at  their nominal 
value from the sum owing; the value of the residue being ascertained 
upon the above principle. Wirnbish & 00. v Miller et al., 523. 

3. The fact that a mortgage was given to secure the payment of the residue 
makes no difiierence in hscertaining the amount of the debt. Ibid. 

See Account, 1. 

PETITION TO RE-HEAR. 

See Practice, 4. 

PLEADING, 

1, A plaintiff may in the same complaint join as eeparate causes of action, 
(1.) the harboring and maintaining his wife ; (2.) the conversion of cer- 
tain personal property, to which the plaintiff is entitled jure mariti; (3.) 
inducing the wife, while harbored and maintained, to execute to defen- 
dant 8 deed for land, under which he had received the rents ; and (4.) . . 

converting to  defendant's own use, certain mules, fa~ming utensils, &c., 
aet out in a marriage settlement executed by plaintiff and his wife. Ham. 
lin v. Tucker, 502. 

2. An answer, in an action for specific performance, or to correct an alleged 
mistake in a deed which avers that " the defendant has conveyed all the 
land he agreed to convey," raises an important issue, and is not sham" 
pleading. Young v. Phucfcr, 529. 

POSSESSION. 

See Ejectment, 1. 
Mortgage, 3. 

PRACTICE-CIVIL CABES, 

1. Where a plaintiff brought an action to review and correct a decree, here- 
tofore made in +n  old suit inEquity, and not yet perform d : Held, upon 
demurrer, that the proper remedy for the plaintiff was a motion in the 
original sult, still pending, and not by an independent action in the na- 
ture of a bill of review. Long v. Cole et d., 20. 

2. Where, in an action to recover damages in the nature of waste the defen- 
dant, a tena'nt for life, dies pending such action, it is not error in the 
Court below, to allow the personal representative of such defendant to 
be made a party. Further, the Court may in its discretion, allow the 
plaintiff to amend his complaint, and declare for actual damages. Shields 
d a1. v. Lawrence, 43. 

3. Where there are no facts found and the pleadings and affidavits are con- 
flicting, the case will be remanded, to the end, that the facts may be 
found by the Court below, or by ra jury upon proper issues submitted to 
them. Eitchen v. Troy, 50. 

4. In s petition by the defendants to re-hear s case decided in this Court, for 
the purpose of having a new trial in the Court below, on account of newly 
dbcovered testimony, the aadavit set forth, that one Fennel1 was the 



book keeper for the defendants in their store ; that said books show from 
the entr es made by said Fennell, that the plaintiff bought out of said 
store," &c., and "that said books were not allowed to be used in evi- 
dence, for the reason that said Fennell was not there to  prove them," 
&c., and "that they had used every effort to find Fennell, but had fail- 
ed ;" and '' that since the trial, they had discovered that he is now living 
in Chattanooga ;" * * * "that the recovery is a har&hip,'l kc . ,  for that 
said books which were offered in evidence were excluded," &c., and 
that "said books would show," &c : He d, to be insumcient to justify 
the setting aside a former judgment of this Court, and granting a new 
trial. Shehan v. Xalone & Go., 59. 

5. In fiuch an affidavit it is not sufflcient for the affiants, to state that they 
had used eveyy means to find out where the witness was, &c. ; they ought 
to  have stated what means they did use, and let the Court judge. Ibid. 

6. In an appeal by a defendant to the Superior Conrt, from a judgment of a 
Justice of the Peace, it lies within the discretion of thepres ding Judge, 
to require the plaintiff to give security for the further prosecution of the 
suit, or not. Smith v. Richmond & Danville Railroad Co., 62. 

7. I t  is error for a Judge in the Superior Court to set aside a judgment on the 
motion of the defendant, without giving the plaintiff the legal notice. 
Sutton v, MciWlan, 102. 

8. In an appeal to this Court by the defendant, who makes up a statement of 
the case and submits it to the plaintiff, who neither objects to the defen- 
dant's statement, nor gives notice that on account of a disagreement as 
to snch statement, the presiding Judge will settle the same, the state- 
ment so made up by defendant, will be considered in this Court as t t e  
record proper. Isler v. Hadcioek, 119. 

9. If in such case, the Judge who presided a t  the trial belom, has gone out of 
office, and the papers are lost, the only remedy is a new trial. Ibid. 

10. \There a defendant appealed to this Court, and made out a statement of 
the case, to which the plaiutiff did not agree ; and the presiding Judge 
being notified of the disagreement, appointed a day to  settle the case of 
which the partiis had notice, but  before he did settle the case, his  term 
of offlce expired, and no case was sent up :  Held, the only remedy for 
the defendant is a new trial. Mason v. Osgood, 120. 

11. A decree in a Court of Equity regularly enrolled and registered is final 
and cannot be impeached by a motion in the cause. .Thaxlonv. William- 
son, 125. 

12. Before the adoption of the CocYe, such a decree could only have been im- 
peached by a bill f Review, and since its adoption can-only be impeached 
by a civil action commenced by summons. n i d .  

13. Where the plaintiff and defendant swear to acontradictory state of facts, 
and the jury find the issues in favor of the plaintiff the questions of law- 
arising from the statement of the defendant, will not be considered upon 
an appeal to this Court. Began Y. Regan, 196. 

14. Where an order for a new trial was granted in favor of a defendant, and 
at  the ensuing term was set ndde at  the instance of the plaintiff, the de- 
fendapt had a right under see. 133, of the Code of 3 v i l  Procedure to 
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move to  set aside the original judgment ; and, if in his discretion, the 
facts justified it the presiding Judge committed no error in granting the 
same. Co$Zeld v. Warren, 223. 

14. A Judge below, in stating a case for this Court, which has been the sub- 
ject of a reference, should not find facts and make decsions of law, 
not raised by the referee's report. &.son v. Harden, 287. 

15. It is error to set aside a judgment obtained at s regular term of the Court 
upon motion, without notice to the adverse party. Lgon v. Mcdililan, 
392. 

16. Upon a motion to be allowed to defend after judgment, under sec. 85, 
chap. 17, Bat. Rev., the facts in the case must be found by the Court in 
which the nlotion is made. Utley v. Pstws, 525. 

17, Where a summons was issued within ten days before the term of the 
Superior Court to which it was returnable : Held, that the action should 
have been disrnksed on the motion of the defendant, and that it was error 
to order an alias returnable to the next ensuing term. Folk v. Howard, 
527. 

See Appeal, 1, 3,6, 8. 

Attachment, 3. 

Complaint, 1, 2, 3. 

Demurrer, 1, 2. 

Deposition, 1. 

Homestead, 12. 

Injunction, 2, 3, 4. 

PRACTICE-CRIMINAL CASES. 
A temporary separation of a juror from his fellows under the supervision of 

the Court, that said juror may be examined as a witneas in a case thcn 
pending, will not of iteelf vitiate the verdict, returned after the juror 
returns to the jury room. State v. Durham, 447. 

PRESUMPTIONS. 

See Burglary, 1, 2 

PRIVATE EXAMINATION. 

See Deeds, 3. 

PROBATE OF DEEDS. 
See Probate Courts.' 

PROBATE JUDGE. 
See Executors a n i  Administrators, 4. 

PROBATE COURTS. 
I. The provision of the law, which require8 the certificate of probate, made 

by the Probate Judge of a county other thaa that in which the instm- 

44 
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ment is to be registered, to be passed on by the Probate Judge of the 
latter, is only directory, and a registration, upon a probate, which has 
not been passed upon, is valid. Bolmes v. dlarshall, 87. 

2. The cases, required by Sec. 420, of the C. C. P. to be submitted by the 
Judge of Probate to the Judge of the Court in or out of term, are those 
only where the petitioners are infants and the proceedings ez parte. Staf- 
fwd v. Harris, IN. 

3. Where an administrator petitions to sell a certain tract of land for the 
payment of debts, which land is partieulorly identified and described bx 
metes and bounds in the petition and the order of sale, the order con- 
firming the sale and the order to make title ; and before the title is made 
to the purchaser of the land, the administrator dies : Held, that the Yro- 
bate Court had no authority, after such order and confirmation of sale 
and order to make title, to entertain a motion in the eause, on the part 
of the purchaser, to so amend the pleadings as to include another tract 
of land not t.herein mentioned. Ibid. 

4. Held further, that under the circumstances, even if the case was properly 
before the Court, his Honor would have no power to amend the petition, 
upon parol evidence that a tract of land had been omitted therefrom 
through mistake. Ibid. 

5. I t  is the plain duty of a Probate Judge, to refuse to confirm a sale of land 
by an administrator, under a decree of his Court, when it appears that, 
the land was bid off at  such sale, for the benefit of the administrator. 
Sharin v. Hunter, 493. 

6. A Judge of Probate has no power to make to himself an allowance "for 
his services in stating an account ;" nor has he the power to make an 
allowance to the attornies of the creditors for services in their behalf. 
17attwson v. Miller, 116. 

7. A Probate Judge who is personally interested in the commissions to be 
allowed to txzecutors, 18 excluded from jurisdiction in such cases. And 
there can be no waiver of the disqualification, unless by parties having 
an opposing interest in some action, in which the allowance of comois- 
sions arises before him. Barlow v. Nor$&, 535. 

8. The Probate Court has exclusive original jurisdiction of Special Proceed- 
ings to recover legacies and distributive shares. Hodge v. Hodge, 616. 

9. This rule is subject to the exception, that when the assent of the exeeu- 
tor amounts to an express or implied promise to pay a legacy or distri- 
butive share, it becomes a debt, recoverable like any other debt, in the 
Superior Court. 168. 

PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 
In proeeedings supplementary to execution, if the judgment debtor dies 

before the appointment of a Receiver, or before the order of such ap- 
pointment is filed in the oflice of the Clerk of the Superior Conrt, the 
property alld effects of such judgment debtor do not vest in the Receiver, 
nor has the judgment creditor any lien thereon as against the adminis 
trator of the judgment debtor. Rankin v. Minor, 424. 
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FUBLIC AD MI XI ST RAT OR..^ 
See Executors and Administrators, 4. 

PUBLIC DEBT. 
The act of the 23d November, 1874, repealing the act of the 19th day of Au- 

gust, 1808, providing for the payment of the public debt, does not im- 
pair the obligation of contracts ; and under its provisions, the Public 
Treasurer was justified in refusing to  pap the coupons of bonds issue& 
before the war, although payment thereof had been demanded and action 
brought, which was pending when the said act passed. Wilsonv. Jenkins, 
Public Treasurer. 

See Mandamus, I. 

PUBLIC TREASURER. 
See Mandamus, 1,2,3.  

PUBLIC DEBT. 

1. The right to value the tangible real an3 personal property of a Railroad 
corporation, as distinguished from its franchise, is vested by the Consti- 
in the Township Boards of Trustees. Wilmington, C. & A. Railroad Co. 
Cbmmiusioners of Brunszuick, 10. 

2. The payment of a tax upon the francliise of a corporation, valued impro- 
perly and upon erroneous principles, ie no defence against a t ax  legally 

. levied by the county authorities under the general law. Ibid. 

3. Such franchise is capable of valuation, apart from the property which the 
corporation may happen to own ; and a valuation of the franchise, does 
not necessarily or properly include a valuation of the corporate prop- 
erty. Ibid. 

See Taxes and Taxation, 1. 

Appeal, 4. 

RECEIVER. 
See Proceedings Supplemental t o  Execution. 

RECORD. 
If a record shows one to be plain:iff, when in fact he was not, it  stands as 

where the record shows one to be defendant, when he was not. I n  both 
cases, the  record is conclusive, until corrected by a direct proceeding 
for that  purpose. Doyle v. B~own, 393. 

See Amendment. 1. 

RECORDARI. 

See Justices of the Peace, 8. 

REGISTRATION. 

See Probate Courts, 1. 
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REFERENCE. 

8ee Practice, 14. 

REHEARING. 

See Supreme Court, 1. 

REMOVAL OF CASES. 

1. Where in an affidavit flled for the removal of a prisoner's case, the facts 
whereon the belief is founded are set forth, so that in the language of 
the statute "the Judge may decide upon such facts whether the belief 
is well founded," the Judge acquires complete and final jurisdiction, 
his decision not being the subject of review by this Court. State v. Hilt 
et al., 345. 

2. Section 115 of chap. 31, Rev. Cod1, relating to  the removal of causes, wt 
being d ige~ted  nor brought forward, is not repealed by section 2, chap. 
121, Bat. Revisal ; and the Superior Courts have the same authority to  
remove criminrtl causes to  adjacent counties, as  they had before the  
compilation of that Revisal. Slate v. Cunningham, 469. 

REMOVING CROPS, &c. 

See Indictment, 6, 7. 

REPLEVY BOND. 
See Attachment. 

RESTITUTION-WRIT OF. 
A defendant, whose land has been sold by the sheriff, under an execution 

issuing without proper authority, and who has been dispossessed by the 
purchaser at  the sheriff's sale, under summary proceedings before a 
Justice, has a right to have a writ of Restitution, and to be put into 
the possession of his land so sold. Heath v. BkRop, 456. 

I 

RIOT. 
See Indictment, 1. 

SALE OF LAND. 
See Restitution. 

Execution Sale, 3, 5. 

SALE OF LANDS FOR ASSETB. 
1. I n  a petition to sell laud for assets an order that  B, the executor and H, 

the executrix, "have leave to  sell seventy-five acres of the land de- 
scribed in the  petition, so as not to  include the dwelling house and out- 
buildings and garden of the premises, t o  be surveyed and set apart by 
the petitioners before sale, and there was no survey made to  identify the 
seventy-five acres: I leld,  that such order was too indefinite to justify 
a sale, and should be vacated snd the saIe set aside. BlytRe v. Hoots, 57'5. 
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2. Where an order of sale directs it to be made by the executor and execu- 
trix, and the sale is made by the akecutor alone, who received all the 
pvrchase money 1 and made his report of sale, which was confirmed : 
Held, that such sale was irregular, subversive of the rights of the execu- 
trix, and ought to be set aside. Ibi& 

See Dower, 1. 

Homestead, 13. 

Probate Courts, 3, 4, 5. 

SALE OF LAND FOR PARTITIOH. 

One who was not a party to a former petition in Equity for a sale for par- 
tition, is in no way affected by any decree or proceeding in it : There- 
fore, euch party cannot bring an action by way of Bill of Review, to 
modify or vacate the decree made in such original action. Henderson 
v. Wallace, 451. 

BALE OF SPIRITUOUS LIQUORS. 

See Indictment, 5. 

SECURITY FOR COSTS. 

See Appeal, 1. 

Practice, 6. 

SETT-OFF AND COUNTER-CLAIM. 

An action brought by the original obligees of a note, to the use of afem 
plaintiff and her husband, is subject to be set off by an account for med- 
ical services rendered the feme plaint3 before her marriage. Oray v. 
Johnson et a1 ,68. 

SEERRIFFS. 

1. Where A was elected Sheriq of B county in August, 1874, and tendered tq 
the Bgard of County Commissioners of said county a bond in the sum 
of (110,000, conditioned for the faithful execution of process, &c., which 
bond was accepted by said Board, and then tendered two bonds of $10,- 
000 each, justifled in the amount of $13,000 each, one for the collection 
of the county taxes, &c., and the other for the collection of the State 
taxes, Bc., which last two bonds were refused by the Board, who also 
refused to qualify him as Sheriff, but appointed another person : Held, 
that A was entitled to a Jfalzdamus, to compel the County Commissioners 
to receive his bond aud qualify him as Sheriff of said county. Sikes v. 
Commissioners of Blden, 84. ' 

2. Chapter 106, of Battle's Revisal, differs materially from chap. 105 of the 
Rev. Code : and as it does not appear that that chapter in Battle's Re- 
visal was ever regularly enacted by the General Assembly according to  
the provisions of the.  Constitution, chap. 105, sec. 13, Revised Code is 
still law. Bid. 

3. A Sheriff and his sureties are liable on his official bond, only for a breach 
of some duty specifically described therein. Eaton v. Kelly, 110. 



4. A Sheriff is not entitled to any extra compensation for executing a "writ 
of ejectment," or, a "writ of possession." Sec. 21, chap. 105, aub-divi- 
sion 14, Bat. Rev., does not apply to such cases. Allen v. ~S'oon, et al, 
369. 

5. By a levy, the property is vested in the sheriff, and his title is transferred 
to  the purchaser, whether the sale is public or private. If there is any 
surplus after satisfying the execution debtor, i t  belongs to the execution 
debtor or his proper Iegal representative. Love v. Johnston, 415. 

6, x n  action by a sheriff against one of his deputies, for failing to take bail 
upon a capins ad respondendunz, whereby the sheriff had to pay $175, as  
special bail, is founded upon an implied contract, of which the Superior 
Court had no jurisdiction, the amount demanded being under $200. 
Lat7~am v. Rollins, 451. 

7, Where a sheriff, having in his hands an execution againt A, and 
another against B, sold property found by the jury to  belong to  A, (who 
was present and forbid the sale,) under the execution against B, s a y i g  
nothing at the sale of the execution against A : Held, that the sheriff was 
responsible to A for the value of the property so sold. Davis v. Calloway, 
476. 

See Execution Sale, 1. 

Homestead, 4, 10. 

Infant, 1. 

Murder, 4. 
Restitution, 

SPESIAL PROCEEDING. 

1. A special proceeding, under sec. 7'3, chap. 45, Battle's Revisal, differs from 
a creditor's bill, in that in the latter all the creditors nzay make them- 
selves parties, while in the former they w e  yepired to  do so. Patterson 
v. ~Viller, 516. 

2. The cost in sueh proceedings must abide by the provisions of chap. 105, 
Battle's Revisal. Ibid. 

SPECIFIC PERFORMAKCE. 

1. I f  A buys theproperty of B, but  in his o v n  name, A has the legal title, 
holding it in trust for B ; and under our former system Equity would 
compel a conveyance from A, u ,on E's doing what was required of him. 
Faucett v. Bryan, 512. 

2. Where a defendant, upon the request of the plaintiff, bought in his own 
name, the property of theplaintiff at  a sale by the United State Marshal, 
under an agreement that the plaintiff should hare the property upon a 
subsequent settlement : Held, that the defendant was no agent of the 
plaintiff, but  held the property in his own name until it %vs divested by 
plaintiff's performing his part of the agreement. Ibid. 

STATE FISANCES. 

See Mandamus, 1, 2, 3. 
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STATEMENT OF CASES. 
See Practice, 8, 9, 10, 14. 

BTATUTE OF LIMITATION. 
1. The new promise, necessary to repel the bar of the ptatute of limitations, 

must be definite, and show the nature and amount of the debt ; or must 
distinctly refer to some writing, or to some other means, by which the 
nature and amount of the debt can be ascertained. Or, there must be an 
acknowledgement of a present subsisting debt, equally deflnlte and cer- 
tain, from which a promise to pay such debt may he implied. Fakoson v. 
Bowden, 405. 

2. The Act of 1866-'67, chap. 18, sec. 1, relates only to debts and causes of 
action arising out of new matter, and  transaction.^ subsequent to the 7th 
day of Xay, 1866, and was not intended to embrace old debts or trans- 
actions occurring before that date, out of which causes of action might 
wise after that date. Therefore, where iu an action on a guardian bond, 
the plaintiff, a feme covert, became of full age in 1866, married in 1869, 
and instituted the action fu 1874 : HeCd, that the statute of limitations 
did not bar the right of action. Lippard and W$e v. Tmutman, 551. 

3. The provision of the C. C. P., allowing afenle cwe7.t to sue or be sued con- 
cerning her separate property does not remove the disability of covert- 
ure, so as to allow the statute of limitations to bar afime coasrt's right of 
action. Ibid. 

STOCKHOLDERS. 
See Action, 6, 7, 8. 

BUMMARY PROCEEDINGS. 
See Landlord and Tenant, 1. 

BUMMONS. 
Bee Complaint, 1, 2, 3. 

Homestead, 12. 
Infante, 1, 2. 
Justices of the Peace, 7. 
Judgment, 1,4. 
Practice, 12, 17. 

SURETY AND PRINCIPAL. 

One who signs s covenant as surety upon the conditzon m d  agreement be- 
tween him and his principal, that it is not to be binding upon him, or  
3elfvered to the covenantee, unless another person ~hould &!so sign it as 
surety, is bound thereby, although the principal to whom he entrusted 
It, delivered it to the covenantee, without a compliance with such con- 
dition, of which and its breach, the latter has had no notice. Qwyn v 
Btterson, 189. 

See Advancements, 1. 
Appeal, 1. 
County Commissioners. 
Guardian and Ward, 1, 2. 
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SUPERIOR COURTS. 
1. The Superior Courts have exclusive original jurisdiction of misdemeanors 

arising under see. 19, .chap. 115, Laws of 1873-'74, failing to give in his 
poll for taxation. b'tate v. Upchurch, 146. 

2. The Superior Court has power to strike out an anwer whenever it appears 
to the satisfaction of the Court that it is irrelevant or frivolous, under 
either sec. 169 or sec. 120, C. C. P. Comm'rs of Yancey V. Piercy, 181. 

3. The Superior Courts have concurrent jurisdiction with Justices of the 
Peace of the offence of entering on land after being forbidden so to en- 
ter. If complaint is not made by some person within aix months from 
the commission of the offence, a Justice has no jurisdiction, and its cog- 
nizance is left to the Superior Court. State v. Presly, 204. 

4. The judgment of the Superior Court, upon the facts relied upon to sus- 
tain a motion under section 133, C. C. P., to set aside a judgment, as to 
the truth of such facts, is final. The judgment, as to their sufBctency 
in law, is subject to review. Johnson v. Duckwcrth, *A. 

5. ASuperior Court has no power, under sec. 1, chap. 22, Bat. Rev., to order 
a defendant to pay into Court on a day certain, the amount of a debt due 
on a judgment, and in default thereof, to attach mch defendant for con 
tempt of Court. Daniel v. Omen, 340. 

6. The Courts still have power, where the relation of trustee and cestuy qw 
truat exiats, to order a fund heldin truat to belpaid into Court, to the end 
that the fund should be put under the protection of the Court. Such an 
order is a lawful order within the meaning of the atatute, and may be 
enforced by attachment for contempt. Ibid. 

7. The Superior Court did not acquire original jurisdiction of actions to re- 
cover legacies by the passage of the Act of 187%'73, entitled "An Act to 
cure defects in certain judicial proceedings arising from ~pistakea of ju- 
risdiction and other causes." Hodge v. Hodge, 616. 

See Bastardy, 1. 
Practice, 14,16. 
Rem wal of Causes, 2. 

SUPREME COURT. 
1. The weightiest consideratione maker it the duty of the Courts to adhere 

to  their decisione. No case ought to  be reversed upon a petition to re- 
hear, unlees i t  was decided hastiLy a& some material point was over- 
looked, or some direct authority wms not called to the attention of the 
Court. Watson v. Dodd, 240. 

2. Where, upon appeal, an imperfect account waa brought up to this Court, 
and the judgment of the Court below modified: I t  map hela, that this 
Court had authority to refer such account to its clerk, to be reformed so 

as  to correspond with its judgment in such appeal. Whitford v. Foy, 
247. 

See Appeal, 7. 
Practice, 13. 



TAKING PRIVATE PROPERTY FOR PUBLIC USE. 

The order of a superior military oBcer, of itself, will not justify his subor- 
dinate in taking private property for public use. When, with such or- 

der, there is an immediate military necessity for snch takmg, the subor- 
dinate will be justified. Koon~6 v. Davis, 218. 

TAXES AND TAXATION. 

1. The payment of the tau upon thc f anchise of a railroad corporation, 
under the act of 1872-'73, chap. 115, does not exempt the corporation 
from the payment of county and State taxes, properly levied upon its 
road-bed, superbtructure, &c. Wil. K~ailcuay Bridge Co. v. Comm'rs of 
Neiu F h ~ ~ ~ u e r ,  15. 

2. In order to pay debts contracted prior to the adoption of the Constitution, 
taxes may be levied by the County Commissioners, without regard to the 
Constitutional lirnitatlon, or cquation ; but in regard to new debts, both 
must be observed. TruLl & L'IYWIL v. C O I I ~ I ~ T ' S  of lWirdiaon Co., 2, 3. 

See Municipal Corporations, 2, 3. 

Railroads, 2. 
Superior Courts, 1. 

TENDER. 

A tender of Coufederate mouey in 1863, at  its nominal valar, in payment of 
a note due in 1857, is not a legal tender for any purpo~e. Love v. Johw 
don, 315. 

TENANTS I N  COMMON. 

See Wills, 6. 

TITLE. 

See Execution Sale, 1. 

Judgment, 3. 

Probate Courts, 3. 

TRIAL BY .JURY. 

Parties arc entitled to a jury trial in all cases when they have not waived 
their right to demand it., UE 2 I ~ q f  haw ix a referdnm by co~~sent .  -70 N. 
C. Rep., 34. Lippard v. Roueinan, 427. 

TOWNS!IIP TRUSTEES. 
See Municipal Corporations, 3. 

Railroads, 1. 

TRUSTS AND TRUSTEES. 

1. Where A, in 1863, conveycd his property to B, in  trust to pay certain cna- 
merated debts, divided in the deed into three classcs, and C, one of 
the second class creditors, directed the trustee, B, t o  withhold from col- 

45 



lection an amount suflicient to pay his debt, which was done, an6 the 
oote so withheX by the trustee became worthless by the re ults of thc 
var ,  and not througn any default of the trustee : Hekd, that C was not 
entitied to a pr.0 rata share of the money collected for the benefit of the 
second class creditors, and that the trustee was not liable therefor. Ba- 
so?& V. Harden, 287. 

2. A trustee, who diligently enquires after the holder of a certain note se- 
cured to be paid in the second class of a trust made in 1863, and who 
being unable to find the same, still reserves a sufficient amount of thc 
trust funds, to-nit, a note solvent at  the time, to pay said secured note, 
is not guilty of laches, because of said t r u ~ t  fund note becoming worth- 
legs from the result of the w a r ;  and being in no default, cannot be 
charged with its pro rata payment as a second class debt. Ibid. 

See Estoppel. 
Specific Performance, 

Superior Courts, 6. 

TRUSTEES Ow THE UNIVERBITY. 

See Constitution, 1, 2. 

UNLAWFUL ASSEMBLY, 

See Indictment, 1. 

UNLAWFUL FENCE. 

See Justices of the Peace, 2, 3. 

VACANOY. 

See Judges of the Superior Court, 1, 3. 

VENDOR, gtc. 

h e  Execution Sale, 5, 

VENUE. 

See Infant, 4. 

VERDICT. 

See Larceny, 1, 3. 

Practice, Criminal Cases. 

WAIYER. 
See Contract, 4. 

Probate Courts, 7'. 

Trial by Jury. 

WARRANTY. 

Bee Homeaxead. 



WASTE. 

See Practice, 1, 2. 

WIDOW. 

See Homestead, I, a, 
Wills7 1. 

1. -4 testator, after leaving certain personal property to  hls widow,  devise^ 
to her his lands in the following words : "Also my land and stock of all 
kind, that I am in posreusion of, a169 all my other property," Qc. I also 
empower my wife to give to my daughter E and to W. (his son,) any of 
said property herein mentioned a t  any time, or from time to time, as 
said wife may think proper : Held, that  the widow had only a life estate 
in the land, aud (hat  she had no power to convey the same by deed or 
otherwise to an:/ person whatsoever, except her children named. Z h s s  v. 
Jones, 52. 

2. A testator devised to his widow, for life, certain lands, and directed the 
same to  be sold afte! her death and the proceeds divided, with certain 
limitations, among his children, to one of whom, Thomas, he bad given 
a tract of land for life, with limitation to his wife, &c. : Held, that 
Thomas took only a life estate in the proceeds of the sale of his father's 
land, and that thc laud devised to him for life, &c. is to be sold to re- 
pay such proceeds to the parties entitled. Cobb, ex'? v. flender~on, 374. 

3. A testator in his will leaves to E. T. C. I' All the rebidue of my estate, 
both real and personal, during her natural life or single state : ITeld, that  
E. T. C. Tas entitled to the use and enjoyment of the specific property 
so given, and that the Executor had no right to intermeddle therewibh, 
except to prevent a loss or unnecessary waste of the same. C?mizbers v. 
B u n i ~ ~ i z ~ s ,  429. 

4. Where devis s of land are vaguc and indefinite, it is competent for the 
Court, by the intervention of commissioners, to render that certain which 
was before uncertain, and thus effcctuato the intention of the testator. 
And thcre being no suggestion of fraud or misconduct on the part of 
euch commissioners, and no evidence! offered to sustain the exceptions 
t ?  their rcport, the report should be confirmed Harvey v. Huvoeu, 570. 

5. Where a testator devise4 to A and R,  two of his sons, e ch a portion of 
his land, and in another clauae directed the residue to be sold, and the 
proceeds to be divided between others of his child en : LTeld, that A and 
B may be regarded as tenants in comnlon with hose claiming the resi- 
due ; and that the Court may call to its aid conimissioners to make par 
titioil of the knds  of the testator. Ibid. 

WITNESSES. 

1. I t  is elror in the Judge on a trial of a cause in the Court below, to submit 
the competency of a witness, as a question of fact for t h  jury. The 
competency of a witness is a question for the Court, to be raised when 
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he offers to testify, and to be determined by the Court. ,?fcLenn, m'r 
&c. v. Elliott and wife. 

%. If a witness to a will is interested as a egatee thereunder, he is a com- 
petent witness to prove t h e  will, the effect being' to deprive him of the 
legacy. (Bat. Rev., Chap, 119, Sec. 10.) Ibiil. 

3. A propoeed witness, whose interest in the event of the suit is such as sub- 
stantially makes him a plaintiff, is incompetent to testify as to a conver- 
sation between a testa or, from whom he derives his interest, and the in- 
testate of the defendants. Ra~lozo  v. No@eet, 535. 

See Practice, 4, 5. 

ROUNDING CATTLE. 

See Indictment 3, 4. 

w N O T E . &  

His Honor, Judge SCIIEXCR, ha8 informed the Reporter, t h a t  in the 
case of State v. Ciaither, the Clerk of the Court below made a mistake 
in copying his case for this Court. by putting in the word% ate 
them," which his Honor says he did not use. 


