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CASES 

ARGUED AND DETERMINED IN THE 

S U P R E M E  COURT 

NORTH CAROLINA 

AT 

RALEIGH 

JANUARY TERM, 1874. 

JOSIAH TURNER, JR., v. THE RICHMOND AND DANVILLE RAILROAD 
#COMPANY. 

A complaint seeking to charge the lessee of the N. 0. Railroad with damages, 
for  refusing to transport the complainant, to  whom the lessor of said road 
had issued a free pass for  life, not alleging any obligation on the part  of 
the lessee, by contract or otherwise, to  carry the complainant over the 
road, free: Held to be bad on demurrer, and tha t  the Judge below was 
right in  dismissing it. 

The free pass given by the lessor, the N. C. Railroad Company, was only a 
license, without any consideration in law, which that  company could revoke 
at pleasure, and did revoke by leasing the road to the defendant. 

CIVIL ACTION, for damages, tried before his Honor, Tourgee, J., a t  
the Ball Term, 1873, of the Superior Court of ORANGE County. 

In  his complaint filed a t  Spring Term, 1873, the plaintiff alleges: 
(1) That having been President of the N. C. Railroad Com- 

( 2 ) pany, the by-laws of that company entitled him to a free pass 
for life over the line of said company's road; 

(2) That a t  the annual meeting of the stockholders of said company, 
held a t  Salisbury in July, 1869, the stockholders voted a free pass to 
himself and family for life; 

(3) That in the year 1871, the said N. C. Railroad was leased to the 
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Richmond and Danville Railroad Company, the defendants, without 
authority of law, and passed into the hands of said company, which 
was afterwards, in July, 1872, confirmed by the stockholders of the 
N. C. Railroad Company, in their annual meeting a t  Raleigh, N. C.; 

(4) That the plantiff used said pass, or ticket for life, until February, 
1872, when the conductors, agents of said defendants, refused to 
recognize it.- 

( 5 )  That  in February, 1872, W. W. Davies, a conductor of a train 
of cars belonging to the said company, upon the line of the N. C. 
Railroad, an agent of the said Richmond and Danviile Railroad Corn- 
pany, demanded of the plaintiff his fare from Raleigh to Hillsboro, 
to which point he intended travelling upon the cars, which the plaintiff 
refused to pay, and offered to exhibit to the agent Davies, the con- 
diuctor, the pass aforesaid, which the conductor, the agent of the de- 
fendant refused to recognize, stopped Lhe train and ejected the plain- 
tiff from the cars. 

(6) That shortly afterwards the plaintiff attempted to travel upon 
the said line of road to and from the points aforesaid, upon the pass 
aforesaid,-and was again ejected from the cars by conductor Sprag- 
gins, an agcnt of the defendant; on two several occasions he was made 
to pay his fare by conductor Spraggins, the agent of the defendant; on 
two several occasions he was madc to pay his fare by conductor 
Spraggins, t o  prevent his being ejected from the train, t o  the great 
damage of the plaintiff. 

Whercfore thc plaintiff dcmands judgment for $10,000, etc. 
At the same term, the dcfendant's attorneys, Graham & Gra- 

( 3 ) ham, demur to the complaint, and move to dismiss the action, 
for the reason that the complaint does not state facts sufficient 

to constitute a cause of action: in that ;  
1st. It does not allege that the leasc imposed upon the defendant 

any liability for contracts of the lcssor; 
2d. It does not allege that  the defendant is a corporation, or liable 

to be sued; 
3d. It does not allege any consideration, for the pass stated to have 

been given by the N. C. Railroad Company to plaintiff; it having been 
admitted by the attorney for the plaintiff, that no such by-laws as 
alleged ever existed, and said pass was nudum pactum; 

4th. That no contract to transport plaintiff is alleged to have arisen 
against the defendant ; 

5th. That  the allegation Ith~at thc lease is without authority of law, 
bars the action against the defendant; 
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6th. There is no allegation that  the N. C. Railroad Company is a 
corporation ; 

Upon consideration, the Court sustained the demurrer, and give 
judgment, as follows: 

"This action coming on for hearing upon the motion of defendant's 
counsel to dismiss the same for want of allegations sufficient to  consti- 
tute a cause of action; after argument of counsel, i t  appears to  the 
Court that  the motion is well founded, in that  the complaint does not 
anywhere set forth or allege,- 

1. That  the lease under which the defendants hold, imposed upon 
them the duty of fulfilling and carrying out this, or any other contract 
of the lessors of the N. C. Railroad; 

2. The said complaint does not anywhere allege, that  the defendants 
are a corporation and liable to  be sued under the name and style by 
which they are therein designated. 

3. That  the pass, upon which the plaintiff claims the right to  
transportation over the road and in the cars of the defendant, was 
issued for a valuable consideration. 

4. That  there is no allegation of any contract, express or implied, 
hetwcen the plaintiff and the defendant, requiring them to 
transport the said plaintiff over their road, or in their cars ( 4 ) 
without consideration. 

5. The complaint alleges that the defendant was in possession of 
the N. C. Railroad, without authority of law; which, if true, would 
relieve the defendant of all liability in the premises, and remit the 
plaintiff to  an action against the N. C. Railroad Company, to  obtain 
his remedy. If the lease was without authority of law, it  could impose 
no responsibility upon the lessee to  fulfil the contracts of the lessors, 
even though expressly stipulated therein. 

6. Tha t  there is no allegation that the N. C. Railroad Company is, 
or was a corporation or individual having power to  make such contract 
or grant, as is set forth in the complaint. 

It is  therefore ordered, That the said action be dismissed, and 
judgment rendered against the plaintiff and his sureties for the costs 
thereof." 

From which judgment the plaintiff appealed. 
No counsel for appellant in this Court. 
J. W. & J .  A. Graham, contra, argued: 
1. The defendant being a foreign corporation, service should have 

been made on the President, Secretary or Treasurer, or by publication. 
Bat. Rev. 161; C. C. P.  Secs. 82 and 83. 

2. A delegation of powers cannot be made or accepted, without 
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authority from Parliament. A. and A. on Corporations, Sec. 256. 
The public may still look to the original company, as to all its obli- 
gations and duties, which grow out of its relations to the public and 
are created by charter, and are independent of contract, or privity 
between the party injured and the railway. 1 Redfield on Railways 
590, and note 8 ;  23 Ind. Rep. 534. 

3. The pass could have been revoked a t  any time by the N. C. 
Railroad Company; the lessee must have the same right. It was only 
gratuitous transportation. 11 Redfield on Railways, 184, and note 
10. I n  every instance, where one takes passage with a common carrier 
of passengers, there is, in the absence of a special contract, one 

implied for safe transportation sand for fare. Frink v. Xchroyer, 
( 5 ) 8 Ill. 416; 11 Redfield, 185, and note 10; 1 Ibid 590, 592, 611 

et seq. 

RODMAN, J. It is unnecessary to  consider all the several grounds of 
demurrer stated by the defendant, as if any one of them is good, it 
disposes of the action. 

I take the fourth ground, to-wit; That the complaint does not allege 
any obligation on the part of the defendant, by contract, or otherwise, 
to carry the plaintiff over its road free. The existence of such an 
obligation is a necessary part of the plaintiff's cause of action, and 
should have been distinctly alleged. No contract is alleged with the 
defendant. It may be, that i t  was intended to allege such an obli- 
gation, as arising out of the free pass for life, given by the stockholders 
of the N. C. Railroad Company, to the plaintiff. But i t  is not alleged 
that the defendant company became bound by the contracts of the 
North Carolina Company. If i t  was so bound, the free pass given by 
the North Carolina Company was only a license without any con- 
sideration in law, which that company could revoke a t  pleasure, and 
which i t  did revoke by leasing its road to the defendant. It is im- 
material for the present purpose, whether the lease was a valid and 
lawful one or not. For even if i t  were not so, the defendant was 
actually in the possession of the road and franchises of the North 
Carolina Company; and the legality of its possession cannot be disputed 
collaterally, but only by a direct proceeding for that purpose. 

There is no error. The case may be remanded on motion of plain- 
tiff, so that he may amend, otherwise the judgment is affirmed. 

PER CURIAM. Judgment affirmed. 



N.C.] JANUARY TERM, 1874. 

THE KORTH CAROLINA RAILROAD COMPANY v. JAMES G. MOORH 
ASD OTHERS. 

The North Carolina Railroad Company, as  well by its charter, Act of 1848-49, 
Chap. 82, and the supplemental Acts thereto, a s  upon general principles, 
has the power to  deposit or loan its surplus funds, and of course may bring 
the necessary actions to recover the sums loaned. 

CIVIL ACTION, to recover the amount of a bond, tried before Tourgee, 
J., at  Fall Term, 1873, of the Superior Court of ALAMANCE County. 

The plaintiff, a corporation created by the law of the State on the 
23d day of August, 1870, loaned the defendants the sum of $1,500, 
taking from them a bond or covenant in the words following, to wit: 

"$1,500. Sixty days after date, we, or either of us, promise to pay 
to the Treasurer of the North Carolina Railroad Company the just 
and full sum of fifteen hundred dollars, for money borrowed a t  eight 
per cent interest. Wit,ness our hands and seals, this August 23d, 1870. 

J. G. MOORE, [SEAL.] 
J. A. MOORE, [SEAL.] 
R. D. WADE. [SEAL.]" 

In  their answer the defendants admit the execution of the bond, 
and, for a principal defence, deny the capacity and power of the com- 
pany to lend money and recover i t  by an action on a bond. 

It being submitted to the Court, His Honor, upon consideration, gave 
judgment in favor of the plaintiff for the balance due on the bond, 
$947.70, (the defendants having paid $600 thereof on the 16th of 
March, 1871,) and interest and costs. 

From this judgment defendants appealed to this Court. 

Parker, for appellants, submitted: 
1. That a corporation has no other capacities or powers than 

such as are necessary to  effect the purposes of its creation. Angel ( 7 ) 
& Ames on Corp., Sec. 7. 

2. The exercise of its corporate franchise being restrictive of in- 
dividual rights, cannot be extended beyond the letter and spirit of the 
act of incorporation. Beaty v. Knowler, 4 Pet., 162. 

3. I n  deciding whether a corporation can make a contract, we are 
to consider whether i t  is permitted or forbidden by the charter, or 
some act binding upon it, and if they are silent, we have to consider 
whether the power is not implied, as being directly or indirectly 
necessary, to enable the corporation to fulfil the purposes of its 
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creation. Angel & Ames on Corp., Sec. 256. 
4. This security for the loan of money is absolutely void. Mica 

Ins. Co. v. Scott, 19 Johnson, (N. Y.,) ; White Water Valley Co. v. 
Vallette and others, 21 How. 414. 

Boyd, contra. 

1. Plaintiff partakes of the nature of both a public and private 
corporation, in this: It is created for the benefit of the public, as 
furnishing convenient and speedy transportation to the citizens, its 
public nature pertaining more to its duties than right; in its private 
nature i t  is intended to promote individiual interest, by furnishing the 
means of profitable invcstment, and whatever may he done to attain 
this latter end is within the scope of its powers. 

2. As to the powers of corporations generally, see Angel & Ames, 
Secs. 256, 257, 258, 259. 

3. The principal authority cited in Angel & Ames, that a corporation 
is confined to  the sphere of action limited by the Iternis land intention of 
the charter, or that a corporation other than a bank, was not allowed 
to loan money, is that of the Utica Insurance Company v. Scott, re- 
ported in 19 Johnson, (N. Y.) ; but in the State of New York there was 
a general banking act, which restrained cvery other corporation, in 
express terms, from lending money. We have no such act with us, 

and even in the case cited, i t  was held that the money could be 
( 8 ) recovered, though the security was void. 

4. "In this country," says Parsons on Bills and Notes, 164, 
after speaking of the Englisli law on the subject, "it may be regarded 
as settled, that the power of corporations to become parties to bills of 
exchange or promissory notes, is co-extensive with the power to con- 
tract debts. Whenever a corporation is authorizcd to contract a debt, 
i t  way draw a bill or give a note in payment of it." 

5. Two corporations may join in an action of assumpsit to recover 
money deposited jointly. Sharon Canal Co. v. Fulton Bank, 7 Wend. 
412. 

6. Plaintiff has the right to deposit its funds in bank or with an 
individual; a right to purchase and sell property, so far as is necessary 
to attain the ends of its creation. This being so, its right to recover 
follows, as a matter of course. 

7. The Courts will do substantial justice, without regard to mere 
matters of form; and though we sue upon the security, if that be void, 
we are entitled to recover for money had and received. Oats, Williams 
& Co. v. Kendall, 67 N. C .  241. 



N.C. ] JANUARY TERM, 1874. 

SETTLE, J. The defendants borrowed money of the plaintiff and 
gave their bond therefor, but now seek to avoid the payment of the 
same by alleging the incapacity of the plaintiff to  make such a contract 
or to  enforce i t  in the Courts. 

A corporation can do no act which is prohibited by its charter, 
or which is against the general law of the land; and as Mr. Dillon says, 
"it is the part of true wisdom to keep the corporate wings clipped 
down to the lawful standard." But the charter of the North Carolina 
Railroad Company, acts 1848-49, Ch. 82, is a very liberal one. It 
enacts that  the Company shall have the power of "purchasing, hoiding, 
selling, leasing and conveying estates, real, personal and mixed, and 
acquiring the same by gift or devise as far as shall be necessary for 
the purposes embraced in the scope, object and interest of their 
charter, and no further, . . . and shall have and enjoy all other ( 9 ) 
rights and immunities which other corporate bodies may, or of 
right do exercisc; . . . and may borrow money, make mortgages," etc. 

We think i t  clear from these large and liberal grants of power, as 
well as upon general principles, that  the plaintiff may deposit or loan 
its surplus funds without subjecting itself to the losses which would 
follow upon the establishment of the principle contended for by the 
defendants. McFarland v. Insurance Co., 4 Denio, 392; Potter v. 
Rank, 5 Hill, 490, and 7 Hill, 330; Benevolent Association v. Pribben, 
48 Missouri, 37. 

It is not alleged or pretended that  the plaintiff is engaged in the 
business of banking; but so far as appears to  us, this was only a single 
transaction, by way of investing surplus funds. The case pressed upon 
the argument to  defeat this recovery, was the Insurance Company v. 
Scott, 19 Johnson, I, in which it  is held that  the security there given 
was void, being in contravention of the general banking act of the 
State of New York. But, upon review of this case in the Court of 
Errors, i t  is held that  the Ithica Insurance Company may loan their 
surplus funds on bonds, note or mortgage. Insurance Co. v. Scott, 8 
Cowen, 709. I n  Frye v. Tucker, 24 Illinois 180, the Court say, "that 
a railroad company can take a promissory note and negotiate it in the 
ordinary course of their business, cannot be questioned. It is a power 
inherent in all such corporations." 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 
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Cox v. PEEELES. 

( 1 0 )  
STATE ON THE REIATION OF W. R. COX, SOLICITOR, V. NICHOLAS PEEBLES, 

GUARDIAN, AND OTHERS. 

Confederate moncy taken in good faith, should be received a t  its scaled value, 
in all  fiduciary transactions: Therefore, a Guardian who paid the taxes 
due from his Ward's estate, with his own Confederate money, can only 
receive credit for the vnluc thcreof according to the Legislative scale. 

Good faith requires that  any profit which arises from a transaction of the 
Gnardian in the management of the Ward's estate, must be for the benefit 
of the Ward, and not of the Guardian. 

CIVIL ACTION, (on a guardian bond and for the removal of a guard- 
ian,) tried before Albertson, ,I., a t  the Fall Term, 1873, of the Superior 
Court of NORTHAMPTON County. 

During the pendency of the suit i t  was referred to a commissioner 
to state an account between the guardian and his ward, who a t  Fall 
Term, 1873, reported the stated account. 

The guardian, one of the defendants, and the other defendants, 
sureties on his guardian bond, filed exceptions to the report of the 
referee or commissioner, for the reason, that  he had credited in the 
account, the scaled value of certain moneys paid by the guardian in 
1862-63 and '64 for his ward, instead of allowing the whole amounts 
of such several payments. 

His Honor overruled the defendants' exccptions, confirmed the 
report of the rcferee, and gave judgment for the amount stated to be 
due. From this judgment defendants appealed to this Court. 

Barnes, for appellants. 
Busbee & Busbee, contra. 

SETTLE, J. Should a guardian who paid the taxes on the estate of 
his ward during the war, out of his (the guardian's) own Confederate 
money, be allowed in a settlement with his ward the full amount of 

such payments, or should thcy be scaled to the value of the 
( 11 ) Confederate money so paid? Had the guardian received in 

good faith Confederate money for his ward before i t  became 
so depreciated as to amount to notice that i t  would not be received, 
he would have been liable only for the value of the Confederate money 
a t  the time of its receipt. With this principle anothcr goes hand in 
hand, to-wit; that where the guardian used his own Confederate 
money in the payment of debts against his ward, he should be allowed 
only the value of such moncy. To hold otherwise would violate the 
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fundamental principle that a guardian shall not be allowed to speculate 
upon the estate of his ward. 

Good faith requires that any profit which flows from a transaction 
of the guardian, in respect to  the ward's estate, must be for the benefit 
of the ward, and not for the guardian. 

The spirit of our decision is, that  Confederate money taken in good 
faith should be received a t  its scaled value in all fiduciary transactions, 
and indeed in all transactions except where the parties dealt directly 
with each other and a t  arms' length; as for instance, where a debtor 
tenders and a creditor receives Confederate money in payment of a 
debt, each dealing suo jure. I n  such case we have held that the 
payment amounts to  a discharge of the debt. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

JAMES McLIN T. CITY O F  NEWBERN. 
( 12)  

The Act of 1791, Chap. 31, Sec. 1, empowering the Commissioners of the City 
of Xewbern to levy taxes, among other specific purposes, "for such other 
good purposes as the said Commissioners may judge necessary," and the 
Act of the special session of 1866, Chap. 4, Sec. 3, empowering the Mayor 
and Council of said City "by all  needful ordinances, rules and regulations, 
to secure order, health and quiet within the same, and for  one mile around," 
confer on the municipal authorities sufficient power to repair and build 
guard houses or jails. 

CIVIL ACTION tried before Clarke, J., a t  the Fall Term, 1873, of the 
Superior Court of CRAVEN County. 

The case, as settled by counsel and transmitted with the record to 
this Court, is as follows: 

"This was a petition for an alternative mandamus, granted by his 
Honor, Judge Clarke, a t  the Fall Term, 1871, of said Court, to compel 
the Mayor and Board of Councilmen of said city to  levy a tax to pay 
a certificate of indebtedness issued by said city to  McLin & Wood, and 
assigned to plaintiff, a copy of which is as follows, to-wit: 

OFFICE OF THE BOARD OF COMMISSIO?~TERS, 
NEWBERN, X. C., January 31st, 1866. 

No. 17. 
This is to certify that  the town of Sewbern is indebted to McLin & 
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Wood in the sum of three hundred and thirty-one dollars and twenty- 
seven cents, as per account, audited and approved by the Mayor and 
Board of Commissioners. 

J. T. HOUGH, Mayor 

Registered fol. 2, page 2. 

JNO. M. HARGET, City Clerk. 

Upon cross-examination, the plaintiff admitted that  the said 
( 13 ) certificate was issued in payment of certain articles, specified 

in the bill annexed, marked A. This evidence was objected to 
by plaintiff, but admitted by the Court. 

Among the articles charged are the following: . . . which were ren- 
dered for the purpose of repairing a city jail or guard house, which had 
been turned over by the military to the municipal authorities. 

Defendant asked his Honor to charge that  the city had no power 
under the charter t o  repair a jail or guard house, and that plaintiff 
could not recover for value of said gratings. This was refused, and 
his Honor charged that  i t  was for defendant to  show that  i t  had no 
such power and that  said certificate was improperly issued. 

Verdict and judgment for plaintiff. Rule for a new trial, granted and 
discharged. Appeal by defendant. 

Defendant alleges that  his Honor erred in refusing the instructions 
asked by defendant's counsel, and giving those above set forth." 

Seymour, for appellant. 
No counsel contra in this Court. 

BYNUM, J. This case is governed by that of Smith v, Newbern, post 
14, decided a t  the present term of this Court. 

I n  a city of the commercial character and population of Newbern, 
i t  would be difficult and extremely inconvenient duly and efficiently 
to  administer the public powers and ordinances of the corporation 
without the aid and benefit of a guard house or jail. I n  addition to 
the section of the charter set forth in the opinion before referred to, 
Chapter 31, Section 1, acts of 1791, being "an act for the further 
regulation of the town of Newbern," vests in the corporation the power 
to levy taxes for specific purposes, "and for such other good purposes 
as the said commissioners may judge necessary;" and Chapter 4, 
Section 3, acts of the special session of 1866, to  reorganize the govern- 

ment of the city of Newbern, vests in the mayor and council 
( 14 ) the power "by all needful ordinances, rules and regulations 
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to  secure order, health and quiet within the same and for one mile 
around." 

It would therefore seem that  these several provisions for the good 
government of the city confer sufficient power to  build a guard house, 
and certainly to  repair and preserve one already built, as is the case 
here. 

His Honor was asked by the defendant to instruct the jury that  the 
plaintiff could not recover because the city had no power under the 
charter to repair the jail or guard house, which instruction his Honor 
refused to give, but charged the jury, that  i t  was for the defendant t o  
show that  i t  had no such power, to which charge the defendant ex- 
cepted. 

As the verdict and judgment were for the plaintiff, and as in law he 
was entitled to  recover, no exception to  the charge can avail the 
defendant. 

PER CURIAM. Judgment affirmed. 

Cited: Mayo v. Comrs., 122 N.C. 21; Wadsworth v. Concord, 
133 N.C. 598; Storm v. Wrightsville Beach, 189 N.C. 681; Henderson 
v. Wilmington, 191 N.C. 282. 

ANN L. SMITH, EIYDORSEE, Y. CITY O F  NEWBERN. 

The Board of Commissioners of the town of h'ewbern, under the Act of their 
incorporation, and the Acts amendatory thereof, have the power to build 
and repair a Market House. 

CIVIL ACTION, tried before Watts, J. a t  the January (Special) Term, 
1873, of the Superior Court of CRAVEN County. 

The plaintiff, who is the assignee of Smith & Dey, sues the defend- 
an t  upon the following instrument, to-wit: 

"No. 3. OFFICE OF BOARD OF COMMISSIONERS, 

Newbern, N. C., Jan. 31st, 1866. 

This is to  certify that  the town of Newbern is indebted to  Smith 
& Dey in the sum of nine hundred and thirty dollars and fifty-eight 
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( 15 ) cents, as per account, and approved by Mayor and Board of 
Commissioners. 

$930.38. J. T.  HOUGH, Mayor. 
Registered Feb. 1, page 1. 

JOHN M. HARGET, City Clerk." 
The only question arising in the case is, whether under the charter 

and laws of the town of Newbern, the municipal officers had authority 
t o  contract for building a market house. 

It was submitted to  the jury who, finding in favor of the plaintiff, 
a judgment was rendered accordingly, and defendant appealed. 

Seymour, for appellant, cited and relied on the following authorities: 
I. The facts that  the officers of the city of Newbern had audited the 

account and issued a voucher for i t  does not help the plaintiff: Weith 
v. Wilmington, 68 N. C. 24; Cooley's Constitutional Limitations, 196; 
Clark v. the City of Des Moines, 19 Iowa 201; and the cases cited: 
Storm v. Town of Geneva, 23 N. Y. 440; Gould v. Town of Sterling, 
Ibid; Swift v. Williamsburg, 24 Barb. 427; State v. Kirkleep, 29 
Maryland 86. 

11. The city of Kewbern, independently of its charter, had no power 
to  build a market house. See in regard to general powers of municipal 
corporations: Marshal v. Fulton County, 10 Wallace, 676; Angel on 
Corporations, Chap. 1 ;  Cooley Const. Lims. 194; Clark v. Des Moines, 
19 Iowa 223; State v. Kirkley, 29 Maryland 86; Hodges v. Buffalo, 
2 Denio. 12; Navigat'n Co. v. Commissioners 52 N. C., 275. 

111. The charter of the city of Newbern authorizes the city govern- 
ment to  appoint market places and regulate the same. Chap. 28, Sec. 
13, Laws 1779. This does not carry the right to  build a market house 
Definition of market-see Law Dictionam'es. It is simply a locality. 
It does not even include the soil, much less a building upon it. See 
Statute 13; Edw. 1, Ch. 5 ;  Statute 5, Edw. 3, Ch. 5 ;  Bacon's Abridg- 

ment, 4, 158; Palm. 77; Mayor of Northampton v. Ward; 2 
( 16 ) Strange 1238; 1 Wilson, 110. 

Lehman, contra, submitted the following brief: 
The defendant was authorized to make this contract by the express 

language of its charter: Charter, Section 13, page 20: Sec. 1, page 
27; Sec. 3, page 77; also Section 3, page 2. The power Qo appoint 
as used in the charter, implies to  do whatever is necessary to  make 
a complete market. The use of the word regulate immediately and 
in the same connection implied the previous power to establish, a? 
implied in the word appoint. Appoint means to  establish, fix, settle. 
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For example, the use of the word in Proverbs: "When the foundations 
of the earth were appointed"-the word "appointed" carries with it 
the two-fold idea of ordinary and doing, of furnishing the materials 
and the workmen to do it with. We say the army and ships are well 
appointed. In both cases we mean to convey the idea that the army 
and the ships are furnished with everything necessary to answer the 
purpose of their creation. The power is implied by the fact of in- 
corporation. Municipal corporations form a part of the State govern- 
ment: Boyle v. Newbern, 64 N. C., 664. They are created and exist for 
the public good, and whatever concerns the common welfare and in- 
terest of the municipality, and has reference to the comfort, con- 
venience, safety and welfare of society. It is a part of the police 
regulations of a city to preserve public order, good morals, establish 
rules of good manners and good neighborhood, to prevent a conflict 
of rights; hence good order, gwd health, general improvement are the 
principal objects of local government, and whatever is necessary to 
promote these is necessarily implied in the original grant of power. 
Lord COKE puts i t  in a nutshell: "When the law granteth anything 
to any one, that also is granted, withoult which the thing itself cannot 
be." 

Corporations, to a limited extent, possess sovereign powers, and at  
common law may make by-laws to accomplish the design of 
the incorporation and may enter into contracts to effectuate the ( 17 ) 
corporate purpose. Cooley on Con. Lim. 194-196; 29 Indiana 
Rep. 187; 2 Kent Com. 350, title, corporate powers. Alleghany City v. 
McClurlcan, 2 Harris Penn. Rep. 81. In  1 Blackstone Com. 274, a 
market is defined to be a public time and an appointed place for 
selling goods, and as forming a part of economies or domestic policy. 
To abridge the right of building a market would be to take away one 
of the principal objects of the incorporation. The defense resting on 
the ultra vires doctrine exists only where the corporation is prohibited 
by law from entering into the contract. Bateman v. the Mayor, etc., of 
Ashton-under-Lyne, 3 H. and N. 572; Simpson v. Westminster Palace 
Hotel Co., Dom. Proc. 6 Inv. N. S. 985; South Yorkshire Rail Co. v. 
The Great Northern Rail Co., 9 Exch. 84-85; The Mayor of Norwich 
v. The Norfolk Rail Co., E. and B. 413-417; Payne v. The Mayor of 
Brecon, 3 H and N. 572. In  Bateman v. The Mayor, etc., of Ashton- 
under-Lyne 3 H. and N. 323 the Company was held liable on their 
contract to pay for certain work, on the ground that  i t  did not appear 
that the Company was prohibited from entering into such contract. 

BYNUM, J. This is a civil action against the defendant, a municipal 
corporation, to recover the sum of $930.58, due by audited account 
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for building a market house in and for the use of the city of Newbern. 
There was a verdict and judgment thereon for the plaintiff in the 
Court below and an appeal to  this Court. 

The case stated presents for our decision but one question, via: 
Whether the city of Newbern had the power to build a market house 
under the laws of the corporation. 

For the power, the plaintiff relies upon Section 13 of Chapter 25 of 
the acts of 1779, being an act for the regulation of the town of New- 
bern and for other purposes, which, after enumerating other powers 
conferred upon the commissioners not material to  our case, proceeds 

thus: "And shall have power, from time to time, and for all times 
( 18 ) hereafter, under their common seal, to make such rules, orders, 

regulations and ordinances as to  them shall seem meet, for 
repairing the streets, erecting public wharves, appointing market places 
and regulating the same, erecting public pumps and repairing the 
same, appointing town watches or patrols and making proper allow- 
ances for such services, and for all such other necessary ordinances, 
rules and orders which may tend to the advantage, improvement and 
good government of said town, and the same rules, regulations and 
ordinances, from time to time, to alter, change, amend or discontinue, 
as to  the said commissioners, or a majority of them, shall appear neces- 
sary and best answer the purposes intended for regulating and 
governing said town." 

It is a general and undisputed proposition of law, that  a municipal 
corporation possesses and can exercise the following powers and no 
others: First, those granted in express words; second, those necessarily 
or fairly implied in or incident to the powers expressly grantedi; 
third, those essential to  the declared objects and purposes of the 
corporation. Dillon Mun. Corporations, Sec. 55; Spaulding v. Lowell, 
23 Rich. 71, 74. 

Our case seems to fall within the second class, for conceding that  the 
power of "appointing a market place and regulating the same" is not 
an express power to  build, yet it is fairly implied, because a market 
house is reasonably necessary and conducive to  the enjoyment of the 
market place. 

"Market, a public place appointed by public authority, where all 
sorts of things necessary for the subsistence or for the convenience 
of life are sold." Bouv. L. Dict. Tit. Market. "Market is taken for the 
place where kept." Lovel, L. D .  Tit. Market. A "market place" does 
not necessarily or usually mean an uncovered space of ground dedicated 
as a market, but a market house, just as we say "Monmouth place," 
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meaning the building, or as we call a residence and its grounds '(a fine 
place." 

All corporations derive their powers from legislative grants 
and can do no act for which authority is not expressly given ( 19 ) 
or may not be reasonably inferred. But if we say they can 
do nothing for which a warrant could not be found in the language 
of their charter, we deny them, in many cases, the power of self 
preservation, as well as many of the means necessary to  effect the 
essential object of their creation-hence they may exercise all the 
powers within the fair intent and purpose of their creation which are 
reasonably necessary to give effect to powers expressly granted, and 
in doing this they must have the choice of means adopted t o  ends and 
are not confined to any one mode of operation. Bridgport v .  Railroad 
Co., 15 Conn. 475, 501. Here the power is granted in express terms 
"to make all such necessary ordinances, rules and orders as may 
tend to the advantage, improvement and good government of the 
town.," thereby vesting in the corporation the discretion as t o  the 
measure and mode of exercising the powers conferred. Under the 
powers before recited and as incident thereto, the city of Newbern 
unquestionably has power to  provide suitable accommodations for the 
transaction of the business of the corporation-as to build a town 
house. French v .  Quincy, 3 Allen 9 ;  People v .  Harriss, 4 Cal. 9. So as 
a sanitary regulation the city has power t o  procure a supply of 
water-as to bore an artesian well. Livingston v .  Pippen, 31 Ala. 542; 
Rome v .  Cabot, 28 Ga. 50. So to preserve the cleanliness and salubrity 
of the city, i t  may erect public hospitals. Milne v .  Davidson, 5 La. 
410. And for public health, convenience and comfort, i t  may regulate 
burials, as by establishing cemeteries. City Council v .  Baptist Church, 
4 Strob. 306. It has power to  abate and remove livery stables, slaughter 
houses, gas works, power houses, bawdy houses and the like, when, 
in the exercise of a fair discretion, they are deemed a nuisance t o  the 
town, as shown by innumerable cases. 

It is not necessary tha t  incorporated cities should have power by 
express grant to  build a market house. Thus it  has been held that  a 
town having authority to  make by-laws for managing and ordering 
its "prudential affairs" has power t o  appropriate money for 
the erection of a market house and raise the amount by taxa- ( 20 ) 
tion. Caldwell v .  Allen, 33 Ill. 416; 23 Mich. 344; Spaulding v .  
Lowell, 23 Peck. 71. So power to  "establish and regulate markets," 
as  a necessary incident, authorizes the purchase of ground whereon 
to erect the building 14 N. Y. 356. 

It may be that  a t  the time of this grant, in the rude beginning of 
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society in this country, the immediate erection of a market house was 
not within the means of the corporation or intended by the grant any 
more than the costly structures which now adorn American cities 
under similar grants; but as population, wealth and refinement advance, 
public decency, comfort and convenience require the exercise of those 
reserved powers of the charter "to make all such necessary ordinances, 
rules and orders as may tend to the advantage, improvement and good 
government of the town." 

PER CURIAM. Judgment affirmed. 

Cited: Wade v. New Bern, 77 N.C. 461; Greensboro v. McAdoo, 
112 N.C. 367; Mayo v. Comrs., 122 N.C. 21; Edgerton v. Water Co., 
126 K.C. 97; Wadsworth v. Concord, 133 N.C. 598; Swinson v. Mt. 
Olive, 147 N.C. 612; Elizabeth Citg v. Banks, 150 N.C. 412; Allen v. 
Reidsville, 178 N.C. 527; Asheville v. Herbert, 190 N.C. 735; Angelo 
v. Winston-Salem, 193 N.C. 213; Walker v. Faison, 202 N.C. 696; 
Riddle v. Ledbetter, 216 N.C. 493; Mortgage Co. v. Winston-Salem, 
216 N.C. 727; Purser v. Ledbetter, 227 N.C. 8. 

(21 
CALVIN J. A m  ASA GREEN v. VERBIN CASTLEBGRY. 

There a re  three modes of trial provided for by the Code. 
1. Trial by jury. 
2. Trial by the Court. 
3. Trial by referees. 

If a reference is made by consent, i t  is a mode of trial selected by the parties, 
and is a waiver of the right of trial by a jury. 

I f  no exceptions be taken before the referees, and their report go up without 
exceptions, and either party desire to  except, then and there in term time, 
he  must be permitted to do so. And then his Honor must pass upon them, 
a s  if they had been taken before bhe referees. 

Where a report is made under a compulsory reference, and exceptions a re  filed, 
and issues made by these exceptions, either party has the right to have the 
issues tried by a jury; because, not having waived a trial by jury, a s  js 
done when the reference is by consent, the party has a constitutional 
right to a trial by jury. 

Section 246, C. C. P., construed, and the pltactice under the same settled and 
fully explained. 
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CIVIL ACTION, (for the dissolution of a copartnership, and account, 
and appointment of a receiver,) tried before his Honor, Judge Tourgee, 
a t  the Fall Term, 1873, of ORANGE Superior Court. 

The following is the case as settled and scnt up to this Court by his 
Honor: 

"In this action, Calvin E. Parrish having been heretofore appointed 
referee and receiver, and his reports, both as referee and receiver, 
having been separately filed in accordance with an order and rule of 
this Court a t  least ten days before the present term; a t  this term the 
plaintiff moved, without notice, t a  review the report of the referee, 
upon exceptions presented to the Court, and not upon a case made out 
and settled by the referee. The Court refused to hear the motion 
to review upon exceptions, without notice given in accordance with 
Section 247, C. C. P., last clause, p. 91, unless i t  were upon a case 
stated upon exceptions, as provided in Secs. 146 and 142, C. C. P. In  
this connection I would call the attention of the Supreme Court to what 
I am satisfied is a misprint in Section 242. The words used in that 
section are 'a case or exceptions' and 'a case or exception,' both of 
them evidently designed to have been 'a case on exceptions,' as a refer- 
ence to the kindred provisions under appeals will disclose. 

The plaintiff in this case having given no notice of the motion to 
review, and failing to submit a case settled by the referee upon ex- 
ceptions taken before him a t  the trial as required: 

The Court is of opinion that under Section 246, the report of a 
referee cannot be reviewed except upon a case stated. This section 
provides that the decision may be excepted to and reviewed in like 
manner and with like effect, in all respects as in cases of trial 
by the Courts. This can only be by case stated. This secms ( 22 ) 
ito be the more reasonable from the fact that the referee is not 
required nor expected to report the evidence, nor file any account of the 
trial had before him, beyond his findings. Now then, shall the Court 
know what was done before the referees, what exceptions taken, what 
rulings made, what evidence received, except upon a case made up 
before him? For these reasons the Court refused to  hear the exceptions, 
or allow them to be filed in the cause, and ordered the report of the 
referee to be confirnicd. 

From this order the plaintiffs appealed. 

Battle & Son for appellants. 

J. W. and A. W. Graham submitted for defendant, that 
The effect of report and mode of review is prescribed in Secs. 246 
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and 242, C. C. P. The referee may settle a case or exceptions in like 
manner as the Judge may do when there has been a trial by the Court 
or by the jury, Sec. 242. 

This power of referee is fully sustained by decisions in Wait's 
annotated Code, Sec. 268. "When any finding upon a question of 
fact is sought to be reviewed, the case must contain the evidence 
bearing upon such question." Hunt v. Bloomer, 12 How., 567; see 
Wait's Code, judgments reviewed. The precise error must be pointed 
out, and a statement showing the evidence made by referee. 

"In settling a case or exceptions for a review of his decision, the 
referee is required briefly to specify therein the facts found by him, 
and his conclusions of law." Wait's Code, Sec. 273, and cases cited. 

A special report of the evidence must be obtained from the referee, 
as the basis of a motion to set aside the report. The affidavit of a 
party cannot be received in its stead. Belmont v. Smith, 12 N. C., 675. 

Where it is desired by a party that particular matters should be 
passed upon by a court of review, and the report of the referee 

( 2 3  ) set aside, because of their allowance, it is not too much to 
require that he shall, 1st. Bring the attention of the referee 

specifically to them; 2d. Make it manifest what disposition the referee 
has in fact made of them, by obtaining from him a specific report on 
the subject; 3d. Except specifically to the report in those particulars. 
24 How. 155. 

The Court of Appeals will never accept the report of a referee to- 
gether with all the evidence taken before hini as a substitute for a 
case. 20 N. Y., 519. The only manner of reviewing the final con- 
clusions of a referee is upon a case made in the manner prescribed by 
the Code. 2 Keves, 657. 

One referee being absent when the case is settled, i t  must be sent 
back. 14 Abt. 48. A referee may be compelled by mandamus to settle 
a case and exceptions, and made to settle i t  correctly. 35 Barb. 105. 

READIS, J .  Therc are three modes of trial provided for in the Code. 
1. Trial by jury. 
2. Trial by the Court. 
3. Trial by referees. 
The rnode of trial by referees is under review in the case before us. 

If the reference is by consent, then that is the modc of trial selected 
by the parties, and is a waiver of the right of trial by jury. So that, 
a t  no part of the proceedings, is either party entitled, as a matter of 
right, to  have a jury. 

Thc mode of trial by referees is found in Section 246, but i t  is not 
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very plain, and is, therefore, the subject of construction. And we feel 
a t  liberty-indeed it  is a duty-to give it  such construction as will 
best subserve the convenient administration of justice, as doubtless 
tha t  was the intention. We have enquired of gentlemen of the bar 
practicing in different circuits, and the practice is not uniform; and the 
views of his Honor does not precisely accord with ours. It is important 
that  the practice should be settled, and thcrefore we proceed to declare 
what i t  shall be: 

1. Notify the parties of the t,inic and place of trial. ( 24 ) 
2. Exaillinc~ the evidence and write i t  down. 
3. Find the facts and write them down. 
4. Declare the law upon tlie facts and write i l  down. 
5. If necessary, state an account. 
6. Render a decision upon the whole case in writing. 
7. If either party take exceptions to any part of the proceedings, put 

the exceptions down in writing and pass upon them, allowing or dis- 
allowing. 

8. Send up the whole proceedings to the next term of the Supcrior 
Court. 

9. I n  the Superior Court, if there be no exceptions sent up by the 
referees, the Court will confirm the report, as a matter of course. 

10. If the exceptions be sent up, tlie Judge will review the finding of 
the referees; and his finding upon the facts will be conclusive, and 
cannot he appealed from. I n  which case his finding, both of the facts 
and the law, must be sent up to this Court. But the testimony of the 
witnesses, and other evidence, must not be sent up. 

11. If no exceptions be taken before the referccs, and their report 
go up without exceptions, and either party desire t o  except, then and 
there in term time, he must be permitted to  do so. And then his 
I3onor must pass upon them, as if they had been taken before the 
referee. 

And this last is the matter involvecl in the case before us. The 
report was sent up by the referees to the Superior Court, without any 
exception having been taken before the referees; and the plaintiff 
asked leave to file exceptions in term time; and his Honor refused; 
first, because they ought to  have been filed before the referees; and, 
secondly, because no notice had been given. 

We have said above that  exceptions may be taken before the 
referees, and i t  is best for some reasons that  i t  should be done. For 
instance, i t  calls the alleged error t o  the attention of the referee, and 
enables him to  correct it, if he should find i t  t o  be an error; and 
thereby saves time, trouble and cost. But on tlie other hand, ( 25 ) 
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it requires the attendance of counsel before the referee, which may 
be inconvenient and expensive. So that we hold, thaf i t  may be done 
either before 'the referces, or before the court after the report is re- 
turned, a t  the option of the parties. 

His Honor was of opinion, that not only must the exceptions be 
taken before the referee, but the referee must make up a case on the 
exceptions, and send up his case to the Superior Court. He thinks 
so, because Section 246 provides, that  the "decision of the referee may 
be excepted to and reviewed, in like manner and with like effect in 
all respects, as in cases of appeal under Section 242, and they may 
in like manner settle a case or exceptions." 

The section referred to, 242, provides that when the trial is by the 
court, there may be an appeal "in the same manner and with the same 
effect as upon a trial by jury," and i t  prescribes how the appeal is to 
be taken, and the case made up for the Supreme Court. The main 
object of Section 242 is to declare that  the trial by the Court shall not 
be conclusive; but that just as an appeal lies when the trial is by 
jury, so an appeal lies when the trial is by the Court. Andi so, Section 
246 provides, khak just as trial by jury and trial 'by the Court are not 
conclusive, so trial by referees  shall not be conclusive, but may be 
reviewed by the Judge. The section prescribing how an appeal &hall 
be taken, and the details a,bout making up the case for the Appellate 
Court, is not 242 nor 246, but 301. 

But if Section 242 is to the construed as prescribing the details of 
how the case is to go up from the referees to the Judge, then his Honor 
is mistaken in supposing that the referees are to  make out a case on 
the exceptions; because what is said in that scction, is that "either 
party may makc a case on exception." It is true that in the same 
section i t  is also said "that the Judge in settling the case," etc., which 
shows that the language is inaccurate, caused probably by the fact 
that the mere manner of making up the case was not the subject of 

the section, but thc right of appeal was. This mistake of his 
( 26 ) Honor probably led him into the other mistake, of supposing that 

"case or exceptions" was a misprint for case on exceptions. 
We think his I-Ionor was also mistaken in supposing that ten days 

noticc before Court of the intention to file exceptions at  Court, was 
necessary. Of course i t  was not necessary to give ten days notice of 
the intention to file exceptions, if his Honor was right in supposing 
that exceptions could not be filed a t  all. Why give notice of an act 
which cannot be done? And yet it is true that Section 247 does 
provide, that  "the report of the referees shall be made to the Clerk, 
etc., land eithcr party, after ten days notice to the adverse party, may 
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move the Judge to review such report," etc. But, observe, that this WM 

intended for that state of things provided for by the Code, that the 
clerk was the Court, and the Court was always open; and but for this 
provision, the party in whose favor the report was, might move the 
clerk for its confirmation; and so notice was necessary in order that 
the case should come before the Judge; but as that is changcd, and 
the report is now made in term timc, and must be passed upon by the 
Judge, and as both parties are present in term time, there is no need of 
notice. 

What has been said is in reference t o  tria! by referees, where the 
referencc is by consent. The practice must be the same in compulsory 
references, except that when a report is made under a compulsory refer- 
ence, and exceptions are filed, and issues made by the exceptions, 
either party has thc right to have the issues submitted to a jury, be- 
cause not having waived a jury trial, as is done when the reference 
is by consent, the party has a constitutional right to a trial by jury. 
And so, in a casc where the reference is by consent, if issues arise on 
exccptions which the Judge is unwilling to try himself, he may order 
a jury to find the issue to aid him; but it  is not a right which the party 
has. 

There is error. This will be certified to the end that exceptions may 
be filed, ctc. 

PER CURIAM. Judgment reversed. 

Cited: Cain v. Nicholson, 77 N.C. 412; Atkinson v. Whitehead, 77 
N.C. 419; Mixell v. Simmons, 79 N.C. 193; Lawrence v. Hyman, 79 
N.C. 213; Grant v. Reese, 82 N.C. 74; Barcroft v. Roberts, 91 N.C. 
366; Barbee v. Green, 92 N.C. 476; Cooper v. Middleton, 94 N.C. 93; 
Carr v. Askew, 94 N.C. 211; Battle v. Mayo, 102 N.C. 435; Wilson v. 
Featherstone, 120 N.C. 447; Chard v. Warren, 122 N.C. 79; Holt v. 
Johnson, 128 N.C. 68; Coleman v. McCullough, 190 N.C. 593; Con- 
tracting Co. v. Power C1o., 195 N.C. 652; I n  re Parker, 209 N.C. 695; 
Anderson v. McRae, 211 N.C. 199. 

STATE ON THE RELATION O F  H. B. kn&fI?IBLD AND ANOTHER, V. JOHN D. 
BROWN AND OTHERS. 

In a case of a compulsory reference, either party, may a t  some stage of the 
proceedings, to  be determined by the Court, demand a trial by jury of the 
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issues arising in the report of the referee. But if the reference has been 
made by consent, the parties waive their right to have such issues tried by 
a jury, and cannot demand it, after having by such waiver renounced it. 

RODMAN, J., dissenting. 

CIVIL ACTION, (Suit on defendant's bond as guardian of plaintiffs,) 
heard before his Honor, Judge Cannon, a t  Fall Term, 1873, a t  ROWAN 
Superior Court. 

The case was referred, at  Fall Term, 1869, to James E. Kerr, to state 
an account, etc,, and on the 9th of August, 1873, the report of the 
referee was returned. At Fall Term, 1873, the defendants excepted to 
the report of the referee, and filed in Court the following notice, which 
had been served, as stated: 

"State, upon the relation of H. B. and M. S. Armfield, 
against 

John D. Brown and others. 

To Mess'rs Craige & Craige and McCorkle: 
GENTLEMEN: Take notice that we shall, on the calling of the above 

case, move the Court to submit as an issue of fact to tlle jury, the 
question of diligence or negligence of the defendant John D. Brown, 
arising out of the matters in controversy in the above named suit, 
under the act of 1866-67, Chap. 59, Sec. 2. 

Very respectfully, 
BAILEY & HENDERSON, 

Attorneys for defendants." 
"Served Oct. 16th, 1873, by delivering copy of notice to Craige 

& Craige. 
C. F. WAGGONER, Sheriff." 

( 28 ) Defendants moved that such issue be made up and submitted 
to the jury. His Honor refused the motion on the ground that 

the notice was served too late. 
From this judgment of the Court, the defendants appealed. 

Bailey and Fowle for appellants. 
McCorkle, Craige & Craige and Jones & Jones, contra. 

BYNUM, J. This was a civil action upon a guardian bond. Upon 
complaint and answer, a t  Fall Term, 1869, there was a reference for 
an account. Alter taking proofs and hearing the parties, the referee 
made his report a t  Fall Term, 1873, when exceptions were filed by 
the defendants, who a t  the same time, upon due notice, demanded a 
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trial by jury, upon the question of diligence, pursuant to Chap. 59, 
Sec. 2, of the acts of 1866-67. This being refused by the Court, upon 
the ground that the notice was served too late, the defendants ap- 
pealed. So the question to  be determined is, were the defendants, as 
a matter of right, a t  that  time, entitled to  a jury trial under the said 
act, or otherwise. 

1. The act above cited was passed before the adoption of the present 
Constitution, under which we have taken a new departure, both in 
legislation and the modes of procedure, in the trial of actions. Chap. 
201 of the acts of 1868-69, revises and consolidates all the statute laws 
of the State upon the subject of guardian and ward, as Chap. 113 
revises and re-enacts the whole body of our statute laws concerning 
executors and administrators, and the settlement of their estates. 
These acts are embodied in Battle's Revisal, Chaps. 45 and 53, but 
the act relied upon by the defendants is omitted, thus confirming our 
legal conclusion that Chap. 59, acts of 1866-67 is repealed by the acts 
of 1868-69 and Chap. 121, Sec. 2, Bat. Rev., which declares that  all acts 
theretofore in force, the subjects of which are digested and compiled 
in the Revisal, are repealed, with certain exceptions not effecting this 
case. 

2. Assuming, therefore, that  the defendants cannot claim a 
jury trial, under the act of 1866-67, are they entitled to  the ( 29 ) 
remedy they ask under any other provision of the law? 

The claim of the defendants to  a jury trial is next founded on the 
Constitution of the State, art. 11, Sec. 18, of which provides "that in all 
issues of fact joined in any Court, the parties may waive the right to  
have the same determined by a jury, in which case the finding of the 
Judge upon the facts shall have the force and effect of a verdict of 
a jury." 

The right of jury trial here secured is not absolute, but sub modo, 
that is upon all issues joined, the meaning of which term can only be 
ascertained outside of the Constitution, and in the legislation since, to  
secure the benefit of this provision of the Constitution. 

By title 10, Sec. 219, C. C. P., it is seen that the issues arise upon 
the pleadings, and if they are issued of law they are to be tried by the 
Court, but if they are of fact, by Sec. 224, they are to  be tried by a 
jury, unless a jury trial is waived. When issues of fact are thus made 
up and joined by the pleadings, they stand for trial and must be 
tried in one of two ways, either by the jury or by the Court, as is 
manifest by Section 229. When, therefore, Secs. 244 and 245 provided 
for a reference, these two sections are to  be collated with Sec. 229, 
and art. 4, Sec. 18, of the Constitution of the State, from which i t  will 
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be seen that  the trial by reference is ancillary only to  the reference 
t o  the Court, and the finding of the referees, when revised and com- 
pleted, pursuant to  Secs. 246 and 247, becomes the finding of the 
Court, from whose judgment thereon the appeal lies to this Court. 

There are three modes of waiving a jury trial: 
1. B y  default; 2, by written consent; and 3, by oral consent, entered 

on the minutes of Court. Supposing these modes of the waiver of a 
jury trial were not merely directory, but essential, i t  would yet seem 
that  a reference, appearing of record, is the highest evidence of waiver, 
and cannot be questioned without impairing the value and due order 
of judicial proceedings. When the record shows that  a reference has 

been made, i t  imports tha t  evcry condition has been complied 
( 30 ) with, necessary to  make i t  effectual, and confers upon the Court 

all the rights and duties conferred upon a jury. I n  the exercise 
of this power the Court below may revise and correct its own findings, 
and to that  end may invoke the aid of a jury in matters of doubt and 
conflicting evidence, and it  may direct a jury to  find either a general 
or special verdict, upon all or (any of the issues, or upon any 
particular question of fact, all of which findings shall be written and 
entered of record. Xec. 233. The issues having been tried and the 
facts found, the judgment of the Court is rendered thereon. The mode 
of appeal is substantially the same, whether the trial is by jury, by the 
court, or by referees, and in either case the facts are found, the case 
settled and the argument here is confined to the exceptions of law 
taken, which are filed as a part of the case. There can be but few 
eases where i t  can be necessary or proper to  set forth any of the 
evidencc in a case settled for this Court. One instance is, where ex- 
ceptions are takcn in the trial, to  the admissibility of evidence, in 
which case the exception is made a part of the case, with so much of the 
evidence as may be material to  the question to  be raised. C. C. P. Sec. 
236. Another instance would probably be the finding of a material 
fact by the Court, which is unsupportd by any evidence. With these 
and perhaps a few other rare exceptions, this Court, even if disposed to, 
cannot look into the voluminous evidencc which often encumbers the 
transcript of appeal. 

3. But suppose a reference is compulsory, as provided for in certain 
cases specified in C. C. P. Xec. 245, is the right of jury trial thereby 
lost? We think not, because the right of trial by jury is a constitutional 
one, and a reference, under the Code, is not ex vi termini, a waiver of 
this right, whicli can be lost by consent only. Such a construction 
must, therefore, be given to this section of the Code as will be consistcnt 
with the jealous watchfulness of the Constitution, over the right of 
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trial by jury. The apparent difficulty here grows out of the fact, 
tha t  the distinction between law and equifty, as to the forms 
of action, is abolished, and the right of trial by jury is now ( 31 ) 
conferred in matters of equity as well as law, thus in a measure 
incidentally mingling the substance as we11 as the forins of the two 
jurisdictions. The usual subjects of a compulsory referencc will be, 
under the new system, matters of equity, which were formerly not tried 
by a jury, but which now must be, if the party claims the right. 
There will be cases, those involving complicated matters of account, 
for instance, where, without a rcference, there would be a failure of 
justice, and where if the parties refuse consent, the reference must 
be compulsory. In such cases, if demanded, a jury trial must be 
allowed a t  some stage of the procecdings; a t  what period of the trial, 
must be determined by the Court in such way as will be most conducive 
to  the ends of justice and a speedy and final termination of the con- 
troversy. In  analogy to equity proceedings i t  may be found most 
proper to order a jury upon the coming in of the report, when the 
material issues will be eliminated by the finding of the facts and the 
exceptions thereto. This discussion, however, is not necessary to the 
decision of our case, but is closely connected with and grows out of it. 
I n  the case before us, we hold that the reference was by consent duly 
given, and that parties after selccting thcir forum and meeting with 
an adverse decision, will not be allowed, as a matter of right, to turn 
round and successfully assert a right which they had renounced. The 
Judge below is not precluded from granting the application in the 
exercise of his discretionary and revisory powers, and doubtless he 
will do so in cases of evident wrong and injustice. The law clothes 
him with that  power as a trust, great, i t  is true, and liable t o  abuse, 
but not grcater than was possessed by the Judges under the old system, 
when they could grant new trials until the vcrdict conformed to their 
views. Nay, a Judge now, has not as niuch power as then, for so 
vigilant and zealous of abuse is the new Code, that Section 236 makes 
express provision for an appeal from all orders granting as well as 
refusing new trials, in which cases exceptions are to be filed and the 
cases settled as in the cases of appeal. In the case before us 
there is but a single ittern in dispute, and as to that, all the ( 32 ) 
facts are found by the referee, and are not controverted by the 
defendants, thus presenting only questions of law for the Court. 

Judgment affirmed, and case remanded to the end that the case be 
proceeded with according to the course of the Court. 

PER CURIAM. Judgment affirmed. 
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RODMAN, J., (dissenting.) I dissent from so much of the opinion 
of the Court in this case, as decides that  the parties have a right to a 
trial by jury of the questions of fact made #by exceptions t o  the report 
of a referee, upon a colnpulsory reference. I do not think that  this 
right is given either by the Constitution or by C. C. P. in any case 
except that  of issues joined in the pleadings. 

I n  Keener v. Finger, post 35, i t  is held, upon a misconception, as 
I respectfully think, of the meaning of the words "issues of fact" in 
the Constitution, that  this Court has no right to review the findings 
of facts by the Judge below in any case. The logical result was to  
make the Judge the sole and final judge in all such questions of fact 
as arose otherwise than upon the pleadings. This was an admitted 
danger, and to avoid it, it is necessary to  hold, as is done in this case, 
that a party is entitled of right to  a trial by jury of questions of fact 
such as I am speaking of. I think this Court, under its general power 
t o  control the practice of the Superior Courts, has a right to  require 
the Judge to submit all such questions to a jury. But I think the rule 
will be found very inconvenient, if not impracticable, in practice. 
There is a class of cases, embracing all complicated accounts, which 
were held from the very earliest times incapable of being heard and 
properly determined by a jury. While a jury was thought the best 
and safest tribunal to try one, or only a few simple issues of fact, 
such as were those raised by the pleadings a t  common law, it was 

thought obviously inadequate to  try the numerous issues arising 
( 33 ) on a single disputed account, if complicated, or on mutual 

accounts. These were referred in the common law courts to  
auditors and in chancery to  a master. This long established practice 
had its origin in the nature of things, and I fear our experience will 
show that  i t  cannot be wisely changed. That this decision is necessary 
to  prcscrve a consistency with that of Keener v. Finger, and to avoid 
the evil to result from that  decision, I think is an argurncnt against 
the decision in that  case; since it is found necessary to  avoid one evil 
r e s ~ l t  by introducing another. 

The proper rules I take to  be these: 
1. Issues of fact (meaning thereby only tEiosc made by the pleadings) 

are of right triable by a jury, and no others are. 
As to how far a verdict is under the control of the Court therc is no 

question. The rules are well linown. 
2. The trial of such issues of fact may be waived and given to 

referees or to  the Judge, in which cases the finding has the effect of a 
verdict. 

3. Certain matters may be referred compulsorily. The finding of 
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the referee, both as t o  fact and law, may be reviewed by the Judge 
of the Superior Court on exceptions, or on a case settled before the 
referee, and the findings of the .Judge may in like manner be reviewed 
in this Court. 

4. All questions of fact which arise incidentally or otherwise t-lmn 
upon the pleadings, and not on exceptions t o  a report upon a com- 
pulsory reference, such as questions upon a motion to  grant or vacate 
an injunction, to  vacate a judgment, amend a record, etc., are triable 
by the Judge, and his finding might be reviewed by this Court. There 
is no prohibition on this Court to do so by the Constitution or the 
C. C. P. But i t  would be inconvenient in general for this Court t o  do 
so, and jor that reason it  held before its re-organization in 1868, and 
has since held, except in the case of injunctions, i t  would not do so. 
Tliis class of cases has been so wcll defincd as not often to  be mistaken. 

Cited: 8.c. 73 N.C. 82; Perry v. ?'upper, 77 N.C. 414; Atkinson v. 
Whitehead, 77 N.C. 419; Lawrence v. Hyman, 79 N.C. 213; Overby 
v. B and L. Assoc., 81 N.C. 63; Grant v. Reese, 82 N.C. 74; Pasour v. 
Lineberger, 90 N.C. 162; Carr v. Askew, 94 N.C. 211; Battle v. Mayo, 
102 N.C. 435; Nissen v. Mining Co., 104 N.C. 310; Smith v. Hicks, 
108 N.C. 251; McQueen Bank, 111 N.C. 515; McDaniel v. Scurlock, 
115 N.C. 297; Driller Co. v. Worth, 117 N.C. 518; Tucker v. Satterth- 
waite, 120 N.C. 121; Contracting Co. v. Power Go., 195 N.C. 652. 

STATE ox THE R E L A T I O ~  OF E. S. P. LIPPARD r. JAMES C. ROSEMAN, 
ADM'E., ETC., AND OTHERS. 

The Act of 1866-67, Chap. 59, Sec. 2, is repealed by the Act of 1868-69 and by 
Chap. 121, Bat. Rev., so that a jury trial upon certain issues cannot under 
the provisions of that  *4ct be now demanded. 

Parties a re  entitled to a jury trial, in  all cases when they have not waived 
their riglit Lo demand it, as they have in a reference by consent. 

CIVIL ACTION, (suit on an administrator's bond,) heard before 
Canrzon, J, a t  the Fall Term, 1873, of the Superior Court of ROWAN 
County. 

At Fall Term, 1869, the action was referred to  James E. Kerr, who 
returned his report a t  Spring Term, 1873, a t  which term exceptions 
were filed to the report by both plaintiff and defendant. Before the 
report of the refcree was filed, the counsel for the defendants served a 
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notice on the plaintiff's counsel, that they would move the Court, 
pursuant to the act of the General Assembly, of the session of 1866-67, 
Chap. 59, Sec. 2, to  submit the question of diligence or negligence of 
greater or less degree, which had arisen in the cause, to a jury; and a t  
Fall Term, 1873, the defendant's counsel did move his Honor, to make 
up and submit such issue to a jury, which motion the Court refused, on 
the ground that it was made too late. 

From this ruling of his Honor, defendants appealed to this Court. 

Bailey and Fowle, for appellants. 
Craige & Craige, McCorkle and Jones & Jones, contra. 

BYNUM, J. The facts of this case do not materially differ from those 
stated in the opinion of the Court in the preceding case of Armfield v. 

Brown. 
( 35 ) As we there held that  Ch. 59, Sec, 2, of *he acts of 1866-67 by 

virtue of which, a trial by jury was demanded, had been re- 
pealed, that case is decisive of this and for the reasons there stated, 
the judgment of the Court below is affirmed. 

The case is remanded, to be proceeded with, according to the course 
of the Court. 

PER CURIAM. Judgment accordingly. 

Cited: X.C. 72 N.C. 428; Armfield v. Brown, 73 N.C. 82; Overby v. 
B & L Assoc., 81 N.C. 62; Driller Co. v. Worth, 117 N.C. 519. 

JOSEPH KEENER AND OTIIERS V. DANIEL FINGER AND PETER KEENER, 
ADM'RS. 

The Supreme Court has no jurisdiction under the Constitution, to consider the 
evidence and review the finding of the Court below, in regard to facts, as  
well as  in regard to "legal inference," whether such issues of fact a re  tried 
by the Judge, or by a jury, or are  made by the pleading, as  under the old 
system, or are  eliminated by the Court from complaint and answer, or by 
means of exceptions to a report. 

Tha t  a defendant, an administrator, did not attempt to collect a debt for more 
than eighteen months after it fell due, docs not warrant the legal inference 
of a want of due diligence on his part,  without a finding of the further 
fact, that  the obligors were men in failing circumstances, so as to call for 
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active diligence in the collection, or that  the condition of the estate required 
immediate collection, in  order to  pay off pressing demands and save costs. 

Nor does i t  amount to a want of due diligence, that  the defendant caused a 
levy to be held up for three years after judgment, and then directed the 
execution to one of the defendants therein, which was not kept up and 
perfected a s  a lien, unless it  is also found that  i t  was for the interest of 
the trust fund, that  the debt should have been collccted in 1363-64, in 
Confederate money, or else that  the circumstances were such that  the 
defendant should have taken upon himself the odium of demanding specie, 
or that the defendan1 in the exercise of due diligence, should have foreseen 
ihe fact  hat a t  thc close of the war, there was to  be a military order 
forbidding the collcction of old debts contracted for the purchase of slaves. 

RODMAN, J., dissentiente. 

CIVIL ACT~ON,  tried before Logan, J., (on exceptions to a 
report of the Clerk,) a t  Fall Term, 1873, of the Supcrior ( 36 ) 
Court of LINCOLN County. 

The plaintiffs, as next of kin and distributees of one Michael Keener, 
brings this suit against the defcndants, his administrators, for an ac- 
count and settlement. The complaint and answer are filed a t  Spring 
Term, 1870; a t  Fall Term, 1870, it is referred to the Clerk to take 
and account, who, after taking testimony, rcturns his report to Fall 
Term, 1871. At Spring Term, 1873, the plainliffs file ten exceptions 
to the report of the Clerk, the second of which, being sustained by his 
Honor on the hearing, and being the only one considered in this Court, 
is fully stated in the opinion of the CHIEF JUSTICE. 

Upon the exceptions filed, the Judge below, a t  Fall Term, 1873, gave 
the following judgment: 

The whole matter being fully considered, etc., the Court doth find, 
as to the second exception of plaintiffs, the facts to be: 1st. That  
defendant did not attempt to collect the Baxter note until the Fall of 
1862, more than eighteen months after i t  fell due. 2d. That the de- 
fendants, by their own orders and acts, caused a levy of execution not 
to be made until 1866, about three years after the judgment, and then 
the execution was directed to one of the defendants in the execution. 
and by him levied as set out in the record; and then, not kept up and 
perfected as a lien on the lands of the defendants in the execution, 
so as to secure the debt; and 3d. That the defendants, when they 
made the settlement of 27th September, 1863, accounted for the Baxter 
debt, and undertook to pay off all the distributees in Confederate 
money, in full, and retain the said note to themselves; and actually 
did pay off, tender, or file away Confederate money for said 
distributees to the full amount of the estate, the Baxter note ( 37 ) 
included. 
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Wherefore, the Court doth declare, that  the defendants have not 
used proper and due diligence in endeavoring to secure and collect the 
Baxter debt, and are chargeable with the amount of said debt and 
interest. The second exception is therefore sustained. 

The Clerk will reform his report in accordance v i th  this opinion, 
and report the amount due to each of the distributees of the estate, 
out of the sum charged to the administrators as above, to wit; the 
amount of the Baxter debt and interest being $2,175 and interest from 
21st of February, 1861; and judgment is rendered against defendants 
therefor. 

As the report will be modified and reformed, it is not necessary to 
pass upon the other exceptions of the plaintiff, except as to those of 
the plaintiffs who have not been paid in full, and those for whom 
defendants set aside Confederate money, as the report sets forth. As 
to these, the exceptions consistent with this opinion are sustained, and 
the others are overruled. The opinion of the Court is, that  this Baxter 
fund shall be applied in the pro rata payment of the distributive share, 
which are unpaid, wholly or in part. 

The defendants appealed from the foregoing judgment, for 
1. His Honor erred in not overruling the exceptions. 
2. He erred in holding that defendants were responsible for all the 

Baxter note. 
3. I n  holding that defendants were responsible for any of it. 
4. His Honor ruled erroneously on the facts found, and erred in the 

finding of the facts. 
At the time a t  which the plaintiffs excepted to  the report of the 

Clerk, they also demanded a trial by jury as to  certain issues, one of 
which was to  the degree and nature of the diligence used by defendants 
in collecting the said Baxter debt. 

Schenclc, for appellants, filed the following brief: 

( 38 ) The Court erred in holding the defendants responsible for any 
part of the Baxter note. 

This note was given a t  administrators sale, for negroes, and was 
due in 1861. The defendants placed i t  in the hands of the Hon. Wm. 
Lander for collection in February, 1862. 

There was no negligence in not sueing on the note in 1861. No trial 
could be had on any debt during that year. See stay law No. 1, l l t h  
May, 1861, acts 1st extra session 1861, p. 105; stay law No. 2, passed 
l l t h  September, 1861, after first stay law was declared unconstitutional, 
in Barnes v. Barnes. See acts of 1861, 1862, 1863, and 1864, p. 5 .  
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If defendant had sued to Spring Term, 1862, he could not have ob- 
tained judgment until Fall Term, 1863, under these stay laws, as will 
be seen by examination, and a t  this term we obtained judgment. 

Section 20 of the stay law No. 2 extends the time for administrators 
to settle to four years showing, that they were not expected to collect; 
the purpose of these laws being to prevent collections. See Barnes v. 
Barnes; Jacobs v. Xmallwood. 

No negligence for not collecting from 1863 to 1865, when the war 
closed. Nothing but Confederate money could have been collected, and 
administrator ought not to have taken that  on a solvent ante-war note, 
when the next of kin were refusing to receive it, and it  was so badly 
depreciated. Gibbs v. Gibbs, 61 N. C., 471; Cumming v. Mebane, 
63 N. C., 317; Keener v. Wallace, 64 N. C., 189; White v. Robeson, 64 
N. C., 698; Covington v. Wall, 67 N. C. 363; Love v. Logan, 69 N. C., 
70. 

I n  November, 1863, the County Court settled with the defendant, 
and included and charged the defendants with the Baxter note. De- 
fendant then settled in full with eight or nine of the heirs, paying 
them for their part of the Baxter note, as chargeable in the settlement, 
and deposited Confederate money for the others, thereby trying to 
save the share for the heirs either in Confederate notes or in the Baxter 
judgment, whichever might survive the results of the war. The 
deposits were lost, and if he had collected the Baxter judgment ( 39 ) 
i t  would have been lost; the heirs would have gained nothing by 
collecting Confederate money in 1863-64. 

No negligence after the war: 
Defendants levied the execution, which issued on the Baxter judg- 

ment, on Baxter's land who was principal in the note on 17th August, 
1866, in pursuance of stay law 10th of March, 1866, Sec. 3, acts 1865-66, 
Ch. 16, p. 22. No sale could then be made under that stay law. 

The property was suficient. The clerk finds in his report i t  was 
suficient and the Judge does not overrule it  and there is no appeal 
by plaintiff. So this is a fact in the case. 

From August 1866 to 10th April 1867, when Gen. Sickles' Order No. 
10 issued, the stay law prevented sale. 

From 10th April 1867 t o  July 1869, Order No. 10 forbid any action 
on debts or judgments for negroes. See the order in 64 N.  C. p. 104. 

There was no sale "by order of D. Schenck, plaintiff's attorney,'' 
March 1869, the first ven. ex. after civil government was restored. 
This order was given because of the ruling in "Mardre v. FuLton, 61 
N. C., 283." The levy had been suspended "a year and a day" by Gen. 
Sickles' order and notice was required to be given before sale, which 
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Finger immediately issued and on its return got an order for sale. 
The Baxter land was sold by the United States for taxes accrued in 

1866, and sold in 1869 beforc we could sell legally. We sold as soon 
as we could but there being a conflict with the United States authorities 
i t  brought only a nominal price and Finger purchased it, and in his 
answer tenders it  to  plaintiff- he bought i t  to  secure all he could. 

Dcfendants followed all the partics in the judgment, sold their rever- 
sions, proved against bankrupts and did all he could t o  get the money. 

It is submitted that  certainly no mala fides is proven and none even 
alleged, and he has used more than ordinary diligence. Coving- 

( 40 ) ton v. Leak, 67 N. C., 363, Kerns v. Wallace, 64 N. C., 189. 
But i t  is said he was guilty of gross ncgligence because his 

executions were issued to Lawrence, Sheriff, who was a defendant in 
the execution. 

It is submitted that  Mr. Finger, not being a lawyer himself, was 
bound to rely on his counsel for the collection and to see that  the writs 
were in proper form and connot be held responsible for the error or 
mistake of his attorney. Deberny v. Ivey, 55 N. C., 375. 

No advantage was ever taken of this by the defendants in the 
judgment, not does i t  appear that  the debt was lost thereby, but the 
whole testimony shows it  was lost by the results of the war. 

His I3onor crred in charging us with all the Baxter judgment. We 
had in Nov. 1863, whcn the settlement was made, accounted in full to  
eleven heirs, including their part of the Baxter judgment, and in any 
event only those who did not receive their parts of i t  can now receive 
said parts, which would be about seven-elevenths of it. But we 
cannot see under the liberal and benignant rulings of this Court, how 
this defendant who has honestly tricd to  do his duty, can be crushed 
by holding him for this note. 

McCorkle di: Bailey, contra. 

1. Baxter note. Given by Baxter, Rornerly, Falls, Lawrence and 
Stamey 21st August, 1860, and due 21 st February 1861. 

It is the duty of administrator to  collect when due. The note was 
duc 21st February, 1861, but no effort to  collect was made till Fall, 
1862, over eighteen months after note fell due. This is the first 
negligence. 

2. Judgment was obtained 3d November, 1863, and execution issued 
by clerk, returnable to  Dccember Term, 1863, when the plaintiff 

ordered i t  not to be collected. Second ncgligence. 
( 41 ) 3. Next execution to May 1864, when i t  is returned "not 

collected by order of plaintiff." Third negligence. 
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4. Next execution to January 1865, and return "not collected by 
order of plaintiff." Fourth negligence. 

5. Next execution to May 1866, when the return is, "levied on 144 
acres by consent of Baxter," and this by the sheriff who was a defend- 
ant in the execution. 

It appears from the record filed, that all the above executions were 
issued to Lincoln and to the sheriff who was a defendant in execution 
and who had no right to levy on his own land or to act a t  all on an 
execution against him and others jointly. This i s  inexcusable negligence 
and even seems fraudulent. Bowen v. Jones, 35 N. C., 25. 

6. N o  execution issued to Cleveland a t  all, where Homerly and Falls 
resided and had large estates and were entirely solvent to 1869. F i f t h  
negligence. 

7. From 1866, May, to 1869-three years. N o  execution or ven, ex. 
issued a t  all, and in 1869, a ven. ex. issued and a fi. fa. which was 
levied by King, the new sheriff, and the first one autllorised to levy 
a t  all, upon 118 acrcs of land belonging to the old sheriff, Lawrence, 
and the land of Jos. Stamey, and no salc by order of plaintiff's attorney. 
Homestead law was passed now and the levy was too late, and both 
took shelter behind it. Sixth negligence. 

It being well settled that a defendant in an execution cannot act 
upon it when issued to him, and in fact is void and of no efficacy what- 
ever, i t  follows that  no legal execution was issued and no legal levy 
made till King made i t  in 1869, six years after judgment, and in the 
meantime all the defendants fail. It was the duty of the plaintiff to 
issue execution to the coroner, as the law prescribes. 2 N. C., 422, 
(487;) Bat  Dig. 1,088; Collins v .  McLeod, 30 N. C., 221; Rev. Code, 
Chap. 31, Sec. 55. Sheriffs only to execute process legally issued to 
them. Seventh negligence. 

8. Gen. Sickles' order issued 11th of April, 1867, four years after 
the judgment, and therefore has no application here, and 
no stay law forbids a levy, and they have no application. ( 42 ) 
See Gencral Ordcr No. 10, 64 N. C. 104; Stay laws, 1861, 
'62, '63, '64, '65, '66. 

9. The evidcnce shows that the defendants regarded and treated the 
Baxtcr note as cash, and they accordingly paid to several of the dis- 
tributees their pro rata share of this debt. 

10. But the evidence discloses the purposes of defendants in not 
collecting the Baxter note. Finger testifies that he, the defendant 
Finger, proposed to pay David Shrum and Margaret Carpenter, or 
go in and pay off the licn in Confederate nioney, and hold the Baxter 
note. 
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In  May 1870, the Baxter land was sold by the sheriff and David 
Finger, the defendant, purchased a t  $15.00. So whatever interest was 
levied on is now in the defendant; if i t  is worth the debt hc has i t  
and is safc; if i t  is not, as we allege, then he is guilty of negligence in 
not turning enough property levied on to  make the debt secure and 
in not keeping up the lien after i t  was created. Shall the plaintiffs 
take $15.00 in lieu of the Baxter judgment? The defendant has not 
conveyed or offered to convey to the plaintiffs the Baxter land so 
purchased, even if they could take it and a good title be madc. Defend- 
ant had it levied on for the debt and has sold it  for thc dcbt and now 
owns it  for the dcbt. By his ncgligcncc he made it his own and is 
chargable under that  debt. 

PEARSON, C. J. On the facts found by his Honor, we do not concur 
in the legal inferencc, "That the defendants have not used proper and 
due diligence in cndcavonng to  receive arid collect tlie 'Baxter dcbt,' 
and arc chargeable with the amount of said debt and interest." The 
case was inade up and argued before us on the assumption that  this 
Court had jurisdiction,-upon exceptions filed to an account, t o  go into 
all of the cvidence and review his Honor's finding in regard to  the 
facts, as well as in regard to legal infercnces. We arc of opinion that 
the Constitution does not confer such jurisdiction upon this Court; 

on the contrary, we are of opinion that  it, is expressly prohibited. 
( 43 ) In  Heilig v. Stokes, 63 N. C., 612, a distinction is taken between 

"questions of fact" on a motion for an injunction and "issues 
of fact," which arc conclusivc of the case. I n  Xlwtz .  v. McKenxie, 
65 N. C. 102, i t  is decided, that  upon exceptions to  the report of a 
refewe, stating an account, this Court cannot review the finding in 
the Court below upon the "issues of fact" inade by the exceptions. I n  
Clegg v. Soapstone Company, 67 N. C., 302, i t  is decided, that  upon 
a motion to  vacate a judgment this Court cannot review the finding of 
his Honor in the Court below upon the facts. So in Powell v. Weith, 
68 N. C., 342, IIudgins v. White, 65 N. C. 393. Wc consider this 
rnattcr settled by the plain words of the Constitution: "The Suprcmc 
Court shall have jurisdiction to review upon appeal any decision of 
tlie Courts below upon any mat,ter of law or legal inference, bul no 
issue of fact shall be tried before this Court. Art. IV.  Sec. 11." In 
Foushee v. Thompson, 67 N. C., 453, Justice RODMAN makes the sug- 
gestion, that  t o  allow the finding of thc Judge \below as to issues of 
fact, t o  be conclusivc, and not to  bc thc subject of confers 
upon one nian a vast and dangerous power. Thiat may be so, and 
perhaps thc danger is guarded against by another clause in 6he Con- 
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stitution wllich, by plain implication, gives t o  either party the right 
to have all issues of fact tried by a jury: "In all issues of fact join- 
ed in any Court the parties may waive the right t o  have the same 
determined by a jury, in which case the finding of the Judge upon 
the facts shall have the force and cffect of a verdict of a jury." 
Art. IV. Sec. 18. If "issues of fact" made by exceptions t o  the re- 
port of a referee, in stating an account, and the finding of the Judge 
thcrcon cannot be reviewed in this Court, which we consider settled, 
i t  would seem tha t  such issucs, when eliminated by an exception to  
the report, may be tried by a jury, unless the parties waive the 
right to  have the issue tried by a jury. The remarks made by me 
in Klz~tz v. McKenzie, as t o  the objections to  a jury trial, in the old 
"action of account," and my intinlation that the parties were 
not entitled to  a trial by jury, were rnadc on consideration of ( 44 ) 
CI. C. P., and without advertence to  the power of the Consti- 
tution, Art. IV. Sec. 18,  and i t  stands as an open question. But, how- 
ever this may be, the words of tlie Constitution are too plain t o  ad- 
mit of discussion or to  be refined away by construction. It is ours 
to  interpret the law, not to  make it. The manifest purpose of the 
Constitution is to  take from the Suprc.me Court, as constituted 
under tile new system, the jurisdiction which it  had under the old 
order of things, t o  t ry  all equity cases, both law and fact, upon appeal 
or by transfer f r o a  the Supcrior Courts. Whether the issucs of fact 
are tried by the Judge in the Court below, or by the jury, this Court 
is expressly prohibited from trying issues of fact, whether made by the 
pleadings as a t  law under tile old system of pleading, or eliminated 
from tlie complaint and answer, by the Court directly, or by means 
of exceptions t o  an account, as a t  equity, under the old system of 
equity procedure. Taking this to be settled, we confine ourselves to  the 
facts found by his I3onor and to his legal infcrencc thercfronl, and do 
not feel a t  liberty to  look into the evidence, which, without answering 
any useful purpose, encumbers the papers in this case, and will add 
a large amount of unncccssary costs. 

His 13oiior finds the facts to be: 1st. "That the defendants did not 
attempt to  collect thc Baxter note until the Fall of 1862, more than 
cightecn months after i t  fell due." Taking this t o  be so, i t  does not 
warrant the legal infercncc of a want of due diligence on the part of 
the defendants, without a finding of tlie further fact, that  the obligors 
were men in failing circurnstanccs, so as to  call for active diiligence in 
tlie collection, or that  the condition of the estate required an immediate 
collection of this note in order to  pay off pressing demands and to save 
costs." 2d. "That the defendants, by their own orders and acts, caused 
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a levy of exccution, not to be made until 1866, about three years after 
judgment, and then the execution was directed to one of the defend- 
ants in the execution, and by him as set forth in the record hereto 

annexed, and then not kept up and perfected as a lien on the 
( 45 ) lands of defendants in the execution, so as to secure the debt." 

Taking all this to be so, i t  droes not wamant the legal inference 
of a want of due diligence, without a finding of the further fact, that 
i t  was for the interest of the trust fund that i t  should in 1863 and 1864, 
have been collected in Confederate money, or else the defendants 
shouid have taken upon themselves the odium of attempting to collect 
the debt in specie; and the furthcr fact, that the defendants, in the 
exercise of due diligence, should have foreseen the fact, that a t  the 
close of the war, there was to be a military order forbidding the col- 
lection of all debts contracted for the purchase of slaves; and of the 
further fact, under the construction given to the homestead law, it 
would be held to apply to preexisting debts, as in Hill v. Kesler, 63 
N. C., 437, and that such significance would be given to the fact of 
a levy on land, as  in McKethan v. Terry, 64 N. C., 25. 3d. "That the 
defendants, when they made the settlemcnt, 27th September, 1863, 
accounted for the Baxter debt, and undertook to pay off all of the 
distributees in Confederate money in full and retain the said note 
themselves, and actually did pay off, tender, or file away Confederate 
money, for said distributees to the full amount of the estate, the 
Baxter note included." 

"Whereupon the Court declares that the defendants have not used 
proper and due diligencc in endeavoring to secure and collect the 
Baxter debt, and are chargeable with the amount of the said debt and 
interest." 

This third fact, as i t  seems to us, instead of tending to  show a want 
of due diligence, tends to show the contrary, for if the defendants 
designed to make the Baxter note their own, by settling up the estate 
in Confederate nioney and holding back this note for themselves, that 
relieves them from the implication of a want of diligence in its col- 
lection, as it is to be supposed they would use due diligence in collecting 
a note which they belicved had become their own; although i t  may 
subject them to the imputation of an attempt fraudulently to convert 

t o  their own use a note belonging to the estate. 
( 46 ) So his Honor missed the point, and instead of the legal in- 

ference of a want of due diligence, he should have considered 
whether the facts warranted the legal infercnce of fraud, and then he 
would have been 1cd t o  the consideration of the question, can a 
cestui que trust, who seeks to follow the fund, hold the trustee liable 
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when he has made no profit, and the fund has been lost notwith- 
standing due diligence on his part t o  pursue it? If so, a Court of 
Equity will impose a penalty, for which we find no precedent in 
the books. 

For this finding of his Honor does not warrant the legal inference 
of a want of due diligence, and the defendants have made no profits. 

The decision is reversed, and the case remanded, to  the end that  
the facts may be more fully found, because his Honor seems under a 
misapprehension of the power of this Court to  look into the testimony 
and supply matters of fact, material to  his legal inference;-to have 
merely found the prominent facts, as he considered them. In  the 
Court below, if the parties be so advised, the right of a trial by jury 
as to  the issue of due diligence may be demanded, so as to present 
that  question t o  this Court directly for adjudication. 

This will be certified. 
PER CURIAM. Judgment reversed. 

RODMAN, J., (dissenting.) I dissent from so much of the opinion 
of the Court in this case as decides that  this Court has no right to  re- 
view the opinion of the Judge below upon a question of fact made by 
the exceptions to the report. As I consider the question important I 
hope I shall be excused for an unusual prolixity. 

The Constitution, art. IV Sec. 10, is as follows: 
"Section 10. The Supreme Court shall have jurisdiction to  review 

upon appeal any decision of the Court below, upon any matter of law 
or legal inference; but  n o  issue of fact shall be tried before this Court, 
and the Court shall have power to  issue any remedial writs 
necessary to  give it  a general supervision and control of the ( 47 ) 
inferior Courts." 

The particular question presented in the present case is this: A 
reference is made t o  a commissioner t o  report an account and he 
accordingly makes a report in which he finds a certain fact. One of 
the parties excepts to the report, for that  the finding in respect to that  
fact is not supported by, or is contrary to  the evidence, and that  the 
commissioner ought, upon the evidence, to have found the other way. 
I agree with the rest of the Court that  the Judge m a y  make up an 
issue between the parties as to  the disputed fact and submit the issue 
to  a jury. And I also agree that  he is not bound to do so, but may 
decide i t  himself. Can his decision be reviewed on appeal to this 
Court, or is i t  final? In  one sense of the word, i t  is an issue of fact, 
for one party affirms a fact and the other denies it. But is i t  such an 
issue of fact as the Constitution prohibits from being reviewed on 
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appeal in this Court? I think it  is not. I think that  in the Constitu- 
tion, the phrase was intended to include only such issues of fact as are 
made b y  the pleadings. 

The reasons which I shall offer in support of my opinion may be 
classed under three heads: 

1. Authorities prior to  the Constitution, showing the established 
meaning of the phrase then, and reasons for believing that i t  was used 
in that  well understood and familiar sense. 

2. Authorities since the Constitution defining its meaning. 
3. The great public inconvenience to result from giving to it  any 

other meaning; raising a presumption that  this, and no other, was 
intended in the Constitution. 

1. I t  is a settled rule that in the construction of all legal enactments, 
that  when technical terms are used, they must be understood in the 
sense in which they are commonly used and understood by and (among 
persons conversant with the art or science to  which they belong. This 
rule has been repeatedly admitted as applicable in the construction 

of the Constitution of the United States. 
( 48 ) I maintain that the phrase ('issue of fact," as commonly used 

in Acts of Assembly, treaties on pleadings, and other law books, 
and among lawyers, has a well understood meaning which confines it, 
when accurately and technically used, to  issues made by the pleadings. 

It is trite learning, that in actions a t  common law, the rules of 
pleading were so framed as to  compel the parties by their respective 
allegations and denials finally to  come to some single, certain and 
material fact, alleged on one side and denied on the other. Then the 
parties were said to  be a t  issue, and the question so raised was called 
an issue of fact. It was called "an issue" because it  was the "exitus" 
or end of the pleadings. At common law but a single plea was allowed 
and there couId be but a single issue. Afterwards, by statute of Anne 
several pleas were permitted and consequently the issues might be 
proportionately more numerous. But this change is not material for 
the present purpose. There may be issues of law also, made in like 
manner, but as such issues have no bearing in the present discussion 
I omit t o  notice them. 

I think it  will not be seriously denied, that,  as applied to actions 
a t  law, such is the primary meaning of the phrase; and its only 
meaning, when accurately and technically used; and also its most 
usual meaning. h'o questions of fact otherwise made than by the 
pleadings, and which arose incidentally in the course of an action, were 
called issues. The following authorities, which space will not permit 
me to quote a t  length, fully support this view: 3 B1. Corn., Chap. 20; 
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Steph. Pl., 24, 54, 124, 444; Tomlins Law Dict., title, Issue; Rev. Code, 
Ch. 31, Sec. 57, rule 13. One passage only I will quote from Black- 
stone: '(Issue, exitus, being the end of the pleadings," etc. 3 Com. Ch. 
21, p. 314. No uncertainty as to the meaning of thc phrase occurs 
until we apply i t  to  questions which arise in suits in cquit, upon the 
plcadings, or otherwise. But any meaning which it  may have in 
proceedings in cquity, is not a primary, but a secondary one, and the 
phase is applicd by analogy only. I n  early times it was ncver so 
applied; thc term was unknown in such proceedings. I n  suits 
in cquity the rules of pleading a t  common law did not apply. ( 49 ) 
The plaintiff stated the facts of his case at large, as did the de- 
fendant his defence. Of course, in such statements there was lnucll 
that  was vague and immaterial, and the duty necessarily fell on the 
Judge, of either formally or informally striking out the immaterial 
allegations and ascertaining what material fact was alleged on one 
side and denied on the other. The question so ascertained was called 
by the civilians, who alone sat, or pleaded in thosc courts, litis con- 
testatio. Stcph. Pl., ante. After a while, the two systcms of common 
law and chancery began to influence each other; the pleaders in the 
courts of one attended the courts of the other; and the Chancellor 
occasionally sent such questions as he had educed to be tried by juries 
in the courts of common law; then the word "issue" was imported from 
the common law courts into the Courts of Chancery, where it  had been 
hitherto unknown, and applied by analogy to what had heen called 
the "Eitis contestationes." Being applied upon an analogy only, the 
application was naturally less precise and more general, and it  some- 
times extended to every question of fact which a Chancellor might 
think proper to  submit lo a jury, no matter in what way or at what 
stage of the suit i t  arose. But, still, even in Courts of Chancery, its 
usual meaning was, and is, an issuc made out of the plcadings. 

The Constitution, itself, furnishes conclusive evidence that the 
phrase was used in its primary, common law sense. The clause wliich 
abolishes the difference in the forms of actions a t  law and in equity, 
(art. 4, See. I , )  was copicd from thc law of New Yorli, and the codc 
of praclice and procedure, which comrnissioners were appointed to 
frame, was cvidcntly contemplated, should be substantially similar to 
the one long in use in that State. This codc of New York, (which in 
this respect has been almost literally copied in our own,) enacts rules 
of plcading which essentially, and in a11 the respects in which the 
coininon law system is distinguished from the chancery system 
of ascertaining thc issuc, arc those of the common law. This ( 50)  
may be seen by comparing the rules of thc codc with those 
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given by Stephen. By these the parties are, or may be, compelled to 
come to one or more issues decisive of the case. And although, no 
doubt, in practice i t  often happens that  this desirable result is not 
attained, i t  is from negligence in the pleaders, and indulgence in the 
courts, and not from anything in the rules designed t o  produce such 
an abortive result. The phrase was used in anticipation of the con- 
version of all actions and suits substantiallv into actions a t  law, and 
must have the meaning which it  had as applied in such actions: 

A consideration of the evil designed to be remedied by this pro- 
vision in the Constitution, will also help us to  the meaning of the words 
by which it  was attempted to be done. The evil was this: This Court 
had been in the habit of trying issues of fact in equity suits, both upon 
appeal and originally. This was certainly contrary to the spirit of the 
Bill of Rights, and to the sentiment that no court should pass both 
originally and finally upon such issues, but that  they should in all 
cases be submitted to  a jury as the most appropriate triers of fact. To 
conclude, that  because it  was deemed im~rudent  to  entrust the trial 
of facts to three men who were required ti publish the reasons of their 
decision for public criticism, therefore, the Constitution gives this 
power to one man, sitting in a Superior Court, wthout appeal or respon- 
sibility, and not required to  give, much less to  publish, any reasons 
whatever, seems to me very much like supposing that  the Constitution 
meant to cure a mild disease by administering a deadly poison. The 
remedy really adopted was to  require all issues to  be tried by a jury, 
and therefore to  forbid their trial in this Court which has no jury. 

I pass now to the second class of reasons: 
2. In  Heileg v. Stokes, 63 N.  C., 612, (June Term, 1869,) the Judge 

below had refused to vacate an injunction, and the defendant appealed. 
The propriety of his refusal depended on facts which were disputed. 

It was contended by the plaintiff that  this Court could not 
( 51 ) review the judgment below, because the doing so required the 

trial of an issue of fact. This Court held that i t  had the right, 
and took the distinction which I n o r  insist on, between questions of 
fact arising incidentally or otherwise than on the pleadings, and issues 
of fact joined on the pleadings. This decision has met the continued 
approval of the profession, and has been repeatedly acted on by this 
Court. It is clear, either that  the phrase has the limited meaning 
which I attribute to  it, or this decision was erroneous. Either the 
phase is so limited or all questions of fact whatever, no matter when 
or how made, are "issues of fact," in the constitutional sense, and this 
Court cannot review the findings' of the Judge below in any case. And 
if the construction were consistently carried out, i t  would forbid this 
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Court from finding any fact, either originally or on appeal. For the 
law is, that  we shall t ry  no issues of fact, without any exception. The 
Court could not punish contemptuous conduct, even in its presence, 
because i t  would require the finding of a fact. Yet i t  had no scruples, 
and thought of no such construction in ex parte Moore, 63 N. C., 397, 
where it  found as a fact that certain persons had signed and published 
a certain writing. It would also forbid the Court from hearing any 
affidavit on a motion for a certiorari, or to ament its own records or 
to  refer any question to  its Clerk, which, nevertheless, i t  constantly 
and properly does. If we abandon the line of distinction which I 
draw, and hold all questions of fact t o  be issues of fact, in the sense 
of the Constitution, the Court can t ry none of them. For when the 
Constitution prescribes a law, it  cannot be observed or not, as may be 
convenient, and where that  classes all questions as issues of fact the 
Court can make no discrimination. 

Again I do not know how the Court will decide upon the question, 
whether a party has a right t o  a trial by jury of ia question of fact 
arising upon an exception to  a report. I am of opinion that  he has 
not, because of the great inconvenience of such a course. But if I 
thought the exception raised an "issue of fact," in the sense of 
the Constitution, I should think otherwise. For a trial by jury, ( 52 ) 
of issues of fact joined on the pleadings, has always been held 
guaranteed by Sec. 19 of the Bill of Rights, and is given, (unless where 
it  is waived by the party) by thc strongest implication, by Sec. 18, art. 
iv, of the Constitution, and by Sec. 266, C. C. P. If questions of facts 
made by exceptions, are not issues, so as to  entitle a party to  trial 
by jury, they cannot be issues, to  exclude a review of a Judge's finding 
by this Court. Again in numerous cases this Court has referred it  to  
its clerk t o  find facts, which findings if approved must be taken t o  be 
the findings of the Court, as the clerk has no judicial power. 

I n  Greenlee v. Sudderth, 65 N. C., 470, i t  was referred t o  the clerk 
to  find the premium on gold. I n  Boyden v. Bank of Cape Fear, not 
reported on that point, to  find whether ccrtain checks had been drawn. 
I n  nearly every case brought against the State, the clerk has been 
directed to  find and report the facts. I n  Whitford u. Poy, t o  state a 
guardian account; and thcre are many other instances of a similar 
practice, which I think proper, but which are inconsistent with the 
doctrine that all these are issues of fact, and which if that  be the 
doctrine, cannot be justified. 

3. The Constitution art. iv, Sec. 28 says: "The Superior shall be 
a t  all times open for the transaction of all business within their juris- 
diction, except the trial of issues of fact requiring a jury." I n  McAdoo 
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v. Benbow, 63 N. C., 461, this Court held that an act of Assembly, 
which closed the doors of these courts, to  a large part of the business 
within their jurisdiction for all but four weeks in the year, was not 
repugnant to  this clause. I do not mean to question that decision. 
I consider i t  res adjudicata. But some observations are necessary in 
order that  I may extract from it  the principle on which it  was de- 
cided. Every dccision should stand on some recognized principle of 
law more or less general. To admit that  any one docs not, is to admit 
that  i t  stands on no principle, and is arbitrary and wrong. It must 

be conceded that  the decision cited did some apparent violence 
( 53 ) to  the language of the Constitution. It may be only a gcntlc 

violence. "Molliter manus imposuit." Now, on what principle 
was the violence justified and the case decided? I humbly conceive 
on this. If a literal or strict construction of a clause in any statute 
will work a great public inconvenience, even if the language be plain, 
a court is justified on that ground, "in salutem rei-public@," to  give 
it  a construction which will avoid the inconvenience. It was argued 
indeed, in that case, that  an observance of the clause was physically 
impossible, because the Judge could not be in court all night and on 
Sundays. But this difficulty was purely imaginary, since evidently tlie 
legal construction was, that  the court should be open a t  all reasonable 
times. Again, i t  was said, that  the court could not always be open, 
because the Judge was required to hold courts in several counties, and 
could not be in any one all the time. But this is an evident fallacy, for 
the Judge is not required to  be in court all the time, he being but one 
member of the court, and all the business to  be done, in his absence, 
being that  which the clerk had original jurisdiction to  do. So there 
was in fact no physical impossiblilty, and the reason must have been 
what I have assigned. This principlc goes to  tlie verge of judicial 
power, and touches the borders of the "higher law;" but I think within 
proper limits, i t  may bc maintained, and i t  is affirmed by the case 
cited. I do not think it  necessary to  call in the aid of this principlc to 
sustain my present views. But, when we consider the great public 
inconvenience, to  say the least, which will follow from the construction 
now proposed. I think if there was ever a case in which the principlc 
of McAdoo v. Benbow, ought to  weigh, i t  is this. 

This construction gives to  a Superior Court Judge not only the 
original, but the final and irresponsible finding of a large class of facts, 
i t  may be a most complicated character, and involving great values. 
His finding is subject to  no review, it  is made upon a hearing which 
can scarcely be called public, in the hurry and confusion of term time. 

Hc gives no reasons; the finding itself may be unknown except 
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t o  tllc partics. Except in a case of gross arid provablc corrup- ( 54 ) 
tion, the irresponsibility could not bc more complete. No .Judge 
out of North Carolina, a t  least none in the United States or in England, 
has ever possessed such a power. It is a t  least liable to  abuse, and 
is certain t o  be attended with occasional errors, which nevertheless, 
however patent, cannot be corrected. I think this court needlessly 
strips itself of a very important power which thc Constitution intended 
to give it. I may be asked, if the Judges of tllc Superior Courts should 
not have this power, are we any more fit to  have it  than they? Cer- 
tainly it  would bc indecent and without a reason to claim for the 
Judgcs of this Court any greater uprightness or wisdom than I con- 
cede to  those of thc Superior Courts. But the power which I think be- 
longs to  this Court, is not that  which I deny to thc Superior Court 
Judges, but a different onc. It is not to  find originally and finally, 
but only finally on review, a power which must be lodged somewhere. 
And I do think, that  with the advantages which this Court has, in 
its numbers as insuring full discussion and patient deliberation, and 
with the original finding of the Judge with or without his reasons, 
i t  will often be able to  detect errors which escaped him, and which 
upon a second examination, are obvious enough. 

When I claim for this Court the power to review on appeal the 
findings of the Judge, I do not understand it  will be usually, if ever, 
necessary to  balance the credibility of witnesscs, or to  inquire anew in- 
to the primary facts and subordinate facts, from which the general 
or ultimate conclusion of fact, is inferred. Almost always the general 
facts which the Judge finds, and to which the principles of law are to  
be applied, are inferences from other facts or circumstances in evidence. 
The Judge may mistake the bcaring or weight of these upon the general 
conclusion. Altliough the process by which he arrives a t  his con- 
clusion, is a reasoning from one or several facts, to  a more gencral 
one, and is not a finding of the law, or a legal inference from 
facts, yet i t  partakes of the nature of it, and is equally sus- ( 55 ) 
ccptiblc of, and proper for, review. 

I believe the practice of all courts out of this State, conforms to this 
view. 

Cited: Isler v. iVfurphy, 71 N.C. 439; Atkinson v. Whitehead, 77 
N.C. 419; Parour v. Lineberger, 90 N.C. 162; Gay v. Grant, 101 N.C. 
209; Nissen v. Mining Co., 104 N.C. 310; Creed v. Marshall, 160 N.C. 
398. 
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STATE ON THE RELATION OF W. P. M. WELLS v. F. SLUDER AND M. M. 
WEAVER, ADM'ES., AND OTHERS. 

A defendant, in the exercise of due diligence, in collecting a bond due a ward, 
is  not required to foresee the fact, that under thc construction given t o  the 
Homestead law, it would be held to apply to pre-existing debts; nor the 
fact that a levy before the adoption of the Constitution would hold good, 
notwithstanding the provisions of such law. 

A party, who a t  first refuses to receive Confederate money in payment of a 
debt due a ward, is afterwards prevailed upon so to do, by the declarations 
of the obligor, yields to a groundless fear, and is liable to the ward for 
the amount so received. 

CIVIL ACTION, (to recover amount due plaintiff, on a guardian bond,) 
heard before Henry, J., a t  Fall Term, 1863, of the Superior Court of 
BUNCOMBE County, on the following statement of facts: 

The intestate of the defendants, Sluder and Weaver, was the guard- 
ian of the plaintiff, and loaned some of the funds of his ward t o  one 
L. F. Sensabaugh, taking a note and security. 

This note is d a t e d  day o f ,  before the war, and the makers 
were resident in the county of Haywood. The defendants found the 
note amongst the papers of their intestate, in January, 1863, and ob- 

tained a judgment thereon in the Superior Court of Buncombe 
(56 ) County, in November, 1867, and issued an execution in Feb- 

ruary, 1868. This judgment was regularly docketed in Buncombe 
Superior Court, and execution issued to Haywood; (judgment not 
having been docketed in Haywood;) execution continuing till June, 
1873, uncollected, with the exception of $100, paid to  F. Sluder, one of 
the administrators, on the 28th April, 1869. The several returns to  the 
execution were, a t  different times, "Search made and no goods found 
subject to execution;" "Came to hand too late to advertise and sell real 
estate;" "plaintiff's receipt on file for $100; remainder suspended by 
order of plaintiff for the present," which Sluder alleges was done, i t  
being promised to be paid. It is admitted that the maker of the note 
was solvent for the amount a t  the date of its execution, and continued 
to be until the adoption of the present Constitution, when the home- 
stead provision and personal property exemption rendered i t  impossible 
to  collect it. 

If the Court is of the opinion, that  the defendants and their intestate, 
the said guardian of the plaintiff, have not been guilty of neglect in 
not collecting the Sensabaugh judgment, and that  they are entitled to 
a credit for the amount of the same, then it  is agreed that  the judg- 
ment shall be credited with $372, balance of amount due on said 
Sensabaugh judgment. 
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The defendants further claim another credit upon the following 
grounds, to-wit ; 

On the 11th May, 1863, the defendant, F. Sluder, met with R.  W. 
Patty, who owed the intestate a guardian note of $ ,  dated before 
the war, for the loan of money belonging to the estate of the plaintiff, 
and who offered to  pay the same in Confederate money. The defend- 
ant  declined to  receive it. Pat ty  insisted that  Confederate currency 
was a legal tender, and, raising his hand, said: "I intend to have my 
note; Confederate money is a legal tender," and Sluder, believing he 
was required by law to accept it, having heard that Judge Saunders 
had recently charged a jury, that  i t  was an indictable offence 
t o  refuse Confederate money, received it  of Patty. He mixed ( 57 ) 
this money with other funds belonging to the estate of his in- 
testate, and used it, receiving full credit for the same in his settlement 
with the Probate Judge. Plaintiff has never received it. 

If, upon this state of facts, the Court should be of opinion, that  the 
defendant ought not to  be held responsible to  plaintiff for the amount 
of this Pat ty debt, i t  is agreed that the judgment herein agreed to, 
shall be further credited with $155, or its value in good money. 

It was agreed, that  if neither of the foregoing credits, claimed by 
defendants, should be allowed by the Court, that  judgment should be 
entered for the plaintiff for the penalty of the bond, to  be discharged 
upon the payment of $1,185.54; and that, if either one or both should 
be allowed, said judgment was to  be credited, as hereinbefore claimed. 

His Honor, being of opinion with the plaintiff, refused to  allow the 
set-off of the defendants, and gave his judgment for the full (amount, 
to-wit: $1,155.64, and costs; from which judgment defendants ap- 
pealed t o  this Court. 

A. T. & T. F. Davidson, for appellants, argued: 
1. The administrators used every means within their reach to collect 

the Sensabough debt. They obtained judgment in November, 1867, 
issued executions 24th of February, 1868, 6th of March, 1869, January 
l s t ,  1870, October 19th, 1870, and June 6th, 1873. 

2. Collection by legal process before the adoption of present Con- 
stitution, impossible. Webb v. Boyle, 63 N. C., 271; General Order 
No. 10, Secs. 2 and 3, in note on page 105, 64 N. C. 

3. The administrators not liable for failure to  collect during the war 
or because the obligors became insolvent by result of the war. Love v. 
Logan, 67 N. C., 70; Covington v. Leak, 67 N. C., 363; State v. Robin- 
son, 64 N. C., 698. 

4. The order of the defendants suspending the execution in ( 58 ) 
their favor in February, 1869, was not imprudently or negli- 
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gently made, because a t  that time the execution debtors were entitled 
to  the constitutional exemptions which, i t  is admitted, made them 
insolvent. 

5. Nor was it  negligence on their part not to  have the judgment 
docketed in Haywood, as the act authorizing transfers and docketing 
did not go into operation until after the Constitution was adopted, 
which secured homesteads, etc. 

As to the second part of the case-the Pat ty note: 
1. The defendants outside of the peculiar circumstances attending 

this payment, would be justified in receiving the money a t  the time 
he did, 10th of May, 1863, according to the principle laid down in 
62 N. C., 234; 63 N. C., 315 and 329. 

2. But the peculiar circumstances of the case: the protest of defend- 
ant, Sluder, and the belief he had that  he was compelled to receive 
the money, clearly justified him. Hawkins v. Dobson, 67 h-. C., 203; 
64 N. C., 698. 

T. D. Johnson, contra. 

i. The plaintiff insists that defendants are not entitled to credit for 
the Sensabaugh judgment, for that the administrators undertook the 
col.lection of the debt and were bound thereby to the diligence devolving 
not only upon their intestate as guardian, but also to  the diligence 
that  must be exercised by administrators in the administration of 
estates. 

11. That defendant having undertaken and suspended the collection 
on the 28th of April, 1869, makes them responsible for neglect and 
takes this case out of the reasoning in the case of Covington v. Leak, 
67 N.  C., 363. 

111. Further, the defendants did not docket the judgment in Hay- 
wood, the county in which Sensabaugh lived, and therefore did not 
exercise the necessary diligence. 

IV. One reason assigned in behalf of the guardian in Covington v. 
Leak, supra, is that "if the guardian had collected the money 

( 5 9 )  during the two years before his death, he would have been 
troubled where to invest i t  in safety," etc. h'o such trouble 

existed in this case, as the ward was ready to receive and would have 
been bound to receive the money collected when tendered to him. 

2. Plaintiff further insists, that defendants should not be allowed 
credit for the amount of money received from Pat ty in 1863, be- 
cause, 

I. The defendants were not in fact bound to receive the Confederate 
money from Patty, though he did insist that  i t  was a legal tender, 
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and the defendant had heard of the charge of Judge Saunders, as 
alleged. 

11. Even though he were justified in receiving it, i t  was mixed with 
other funds of the estate of defendant's intestate, and used in the 
course of its administration and for the benefit of the estate, the 
defendants receiving due credit therefor to  its full amount, and was 
not set apart and kept exclusively and distinctly for the plaintiff as 
the ward of their intestate. Shipp v. Hettrick, 63 N. C., 329, and cases 
therein noted. 

PEARSON, C. J. I n  regard to  the Sensabaugh debt, we do not concur 
in the legal inference of his Honor that the facts set out in the "case 
agreed" establish a want of due diligence on the part of the adminis- 
trator. 

As is said in Keener v. Finger, post 35, "The defendants, in the 
exercise of due diligence, were not required to  foresee the fact, that 
under the construction given to the homestead act, i t  would be held t a  
apply to  pre-existing debts, as in Hill v. Kesler, 63 N. C., 437, and 
that  such significance would be given to the fact of a levy on land, as 
in McKeethan v. Terry, 64 N. C., 25. We are of opinion that the 
defendants are entitled to  the credit claimed in respect to  this debt, 
according to the case agreed. 

I n  regard t o  the Pat ty note, we concur with his Honor. The defend- 
ant Sluder a t  first declined to  receive Confederate notes. This shows 
he was aware it was not prudent to  do so, and i t  was his mis- 
fortune to allow himself t o  be intimidated by what he had ( 60 ) 
heard of the intemperate language of Judge Saunders and to 
yield t o  a groundless fear. This distinguishes the case from Harskaw 
v. Dobson, 67 N. C., 203, where the "duress' was direct, immediate 
and on the spot. Here, i t  was indirect, remote and not in the face of 
a Judge unduly excited by his zeal for the Confederate cause, and with 
the power apparently to  carry his threats into execution and order 
an infirm old man to be "sent to Richmond." 

The defendant having received the money, the question is, shall the 
loss fall upon the trust fund or upon him? The fact that  he made use 
of the money and mixed i t  with his own settles the question, Shipp v. 
Hettrick, 63 N. C., 329. 

The judgment below will be modified according to this opinion, and 
the costs of this Court will be taxed against the parties equally. 

PER CURIAM. Judgment accordingly. 

Cited: Love v. Johnston, 72 N.C. 420; S.C. 72 N.C. 436. 
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STATE v. RICHARD OLIVER. 

The doctrine of years ago, that  a husband had the right to whip his wife, 
prouided, he used a switch no larger than his thumb, no longelr governs the 
decisions of our Courts: and the opinion, more in accordance with our 
present civilization, that  a husband has no legal right to chastise his wife 
under any circumstances, prevails. 

INDICTMENT, for an Assault and Battery, tried before his Honor, 
Judge Mitchell, a t  the Fall Term, 1873, of ALEXANDER Superior Court. 

On the trial, the jury found the following facts: 
Defendant came home intoxicated one morning after breakfast was 

over; got some raw bacon, said i t  had skippers on it, and told his 
wife she would not clean it. He sat down and eat a little, when 

(61  ) he threw the coffee cup and pot into the corner of the room, 
and went out;  while out, he cut two switches, brought them in, 

and throwing them on the floor, told his wife hhat if he whipped her, 
she would leave; that  he was going t o  whip her, for she and her 
d-d mother had aggravated him near to  death. He then struck her 
five licks with the two switches, which were about four feet long, 
with the branches on them, about half way, and some leaves. One 
of the switches was about haIf as large as a man's little finger, the 
other not so large. H e  had ithem in both hands, and inflicted bruises 
on her arm, which remained for two weeks, but did not disable her 
from work. 

One of the witnesses swore he struck as hard as he could. Others 
were present, and after defendant had struck four licks, told him to 
desist. Defendant stopped, saying if they had not been there he 
would have worn her out. 

Upon these facts the Court found defendant guilty, and fined him 
$10. Defendant appealed. 

Armfield, for defendant. 

Attorney General Hargrove, for the State, called the attention of 
the Court to the cases of State v. Black, 60 W.C., 266; Mabry's case, 
64 N. C., 592; State v .  Rhodes, 61 N. C., 453; Hussey's case, 44 K. C., 
123, and Pendergrass, 13 N. C., 365. 

SETTLE, J. We may assume that  the old doctrine, that  a husband 
had a right to  whip his wife, provided he used a switch no larger than 
his thumb, is not law in Korth Carolina. Indeed, the Courts have 
advanced from that  barbarism until they have reached the position, 
that  the husband has no right to  chastise his wife, under any cir- 
cumstances. 
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But from motives of public policy,-in order to preserve the sanctity 
of the domestic circle, the Courts will not listen to trivial complaints. 

If no permanent injury has been inflicted, nor malice, cruelty nor 
dangerous violence shown by the husband, it  is better to draw 
the curtain, shut out the public gaze, and leave the parties to  ( 62 ) 
forget and forgive. 

No general rule can be applied, but each case must depend upon 
the circumstances surrounding it. 

Without adverting in detail to the facts established by the special 
verdict in this case, we think that they show both malice and cruelty. 

In fact, i t  is difficult to conceive how a man, who has promised, upon 
the altar to love, comfort, honor, and keep a woman, can lay rude and 
violent hands upon her, without having malice and cruelty in his 
heart. 

Let it  be certified that the judgment of the Superior Court is 
affirmed. 

PER CURIAM. Judgment affirmed. 

Cited: 8. v. Davidson, 77 N.C. 523; S. v. Dowell, 106 N.C. 724; 
Vann v. Edwards, 128 N.C. 428; S. v. Jones, 132 N.C. 1049; Harvey v. 
John,son, 133 N.C. 365; Powell v. Benthall, 136 N.C. 154; S. v. Fulton, 
149 N.C. 496, 497, 504, 605; Gill v. Comrs., 160 N.C. 194; Price v. 
Electric Co., 160 N.C. 455; Howell v. Howell, 162 N.C. 284; S. v. 
Nipper, 166 N.C. 278; 8. v. Seahorn, 166 N.C. 378; S. v. Knight, 169 
N.C. 362; I n  re Fain, 172 N.C. 794; S. v. Mincher, 172 N.C. 904; Jones 
v. Jones, 173 N.C. 286; Thomas v. Sanderlin, 173 N.C. 336; Freeman 
v. Belfer, 173 N.C. 588; Odum v. Russell, 179 N.C. 8; Young v. New- 
som,cP, 180 N.C. 318; Crowell v. Crowell, 180 N.C. 522; S. v. Fallcner, 
182 N.C. 808; Small v. Morrison, 185 N.C. 595; Holton v. Holton, 186 
N.C. 364. 
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STATE r. WILLIAM CAUBLE. 

The Superior Courts have the power to amend a warrant issued by a Justice 
of the Peace against a person refusing to work the road, by inserting the 
State as  plaintiff instead of the overseer. 

An order, issued by the Township Board of Trustees, appointing a person over- 
seer of a road, is proper evidence of such appointment and is admissible. 

Section hands employed on our Railroads a t  regular wages, a re  not thereby 
excused from working on the public highways of the country. 

CRIMINAL ACTION, (for refusing to  work on public road, Bat. Rev., 
Chap. 104, Sec. 10.) tried before Albertson, J., a t  the special (August) 
Term, 1873, of the Superior Court of ROWAN County. 

The action was commenced by warrant, in the name of John Barger 
against the defendant, charging him with refusing or neglecting t o  

work on the public road, of which Barger had been appointed 
( 63 ) overseer. It was tried first by a Justice of the Peace and 

judgment given against defendant, from which he appealed t o  
the Superior Court. Before submitting the case to  the jury, on motion 
of the Solicitor, the warrant was amended by inserting the State as 
plaintiff, in lien of John Barger, the prosecutor. To  this amendment 
defendant objected. 

The jury found the defendant guilty, subject to  the opinion of the 
Court upon the following facts: 

Tha t  the defendant is, and has continually been, since August, 1868, 
a section hand upon the JJTestern North Carolina Railroad, and was 
thus engaged when summoned to work the public road by the prose- 
cutor; that  his duties as section hand required all his time and attention, 
frequently having to work all night; that  among other duties, the 
section hands keep the road bed in repair, and to perform other work 
requiring experience and skill; and if they be taken away i t  greatly 
increases the liability to accidents, thereby endangering the lives of 
passengers. If upon the above state of facts, the Court is of opinion 
that  the defendant is excused from working on the public road, then 
the jury find the defendant not guilty; if the Court is of opinion that 
the defendant is not excused because of such facts, then the defendant 
is guilty, as charged. 

The Court being of opinion that the facts stated did not excuse the 
defendant, he was found guilty. 

Defendant moved for a new trial on the ground: 
1. His Honor received as evidence the order of the Township Board 

of Trustees appointing the prosecutor and delegating certain hands to  
work with him; 
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2. His Honor permitted evidence to be introduced tending to prove 
that  defendant lived within the district assigned t o  the overseer to  get 
his hands from; 

3. The Court rejected the testimony of the defendant in his own 
behalf, because this is a criminal action; 

4. The Court permitted the warrant and other process to be amended 
by inserting the State in place of the name of John Barger, the 
prosecutor. 

WIotion for a new trial overruled. Judgment and appeal by ( 64 ) 
defendant to  this Court. 

McCorkle  &: Bailey,  for defendant. 

1. Order insufficient. Woolard v. McCollock,  23 N. C., 432; Tark -  
ington v .  J f c R a e ,  47 X. C., 47. 

2. The section hands on railroads are not within the spirit and 
reason of the l a v  compelling people to work the ordinary highways. 
The railroads are highways, and every consideration of public policy 
requires that  the section hands should not be taken away. Dav i s  v. 
Railroad, 19 N. C., 451. 

At torney  General Hargrove and Jones & Jones, for the State.  

BYKUX, J .  This was a criminal action against the defendant for 
failure to  work on the pcblic road. founded on Sec. 10, Ch. 104, Bat. 
Rev. On the trial in the Superior Court, several objections were raised 
by defendant. 

1. That  the Court had no power to  amend the warrant by striking 
out the name of John Barger as plaintiff, and inserting the name of the 
State as prosecutor. The power of the Court to make any amendment 
in furtherance of justice is ample. C. C. P., Sec. 132. The change did 
not affect the defence or take the defendant a t  a disadvantage, and 
he, therefore, has no cause of coniplaint. 

2. That the order of the Board of Township Trustees, appointing 
the overseer and dedignating his district and hands, was inadn-iissible 
evidence. 

The ground of this objection was not stated and cannot be seen. The 
authority of the overseer mas a necessary part of the plaintiff's case, 
and there could be no higher evidence of this, than the order itself. 
The legal effect of the order, after i t  m-as put in evidence, is another 
question. To bring the defendant within the operation of this 
order, the State introduced a witness to prove that  the defend- ( 65 ) 
ant resided within the road districtembraeed in the order, and 
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was therefore liable to road duty. This would seem to be enough to 
put him upon his defence, and he thereupon: 

3. Offered himself as a witness in his own behalf. This was objected 
to by the State, and he was ruled out by the Court, properly; 1st. 
Because the defendant did not set forth what he proposed to prove by 
his own evidence, so that  the Court could see that i t  was competent, 
and 2d, because this is a criminal action, and he is, by law, not com- 
petent to give evidence in his own behalf. Bat. Rev., Ch. 43, Sec. 10. 

4. The last objection was grounded on the special verdict, finding 
that the defendant, a t  the time he was notified to work the road, was 
a section hand and in the constant employ of the Western North Caro- 
lina Railroad Company, and his duties required him to be always 
there. 

Admit that a railroad is a public highway, yet the defendant cannot 
discharge himself from a public duty, by hiring himself to work 
another highway for wages. There was no authority in the railroad 
company, and no law, to compel his services there, and he cannot escape 
an important and necessary public duty by such an evasion. There 
was but one mode of discharging himself from working this road, and 
that  was by applying to and obtaining from the Township Trustees 
an exemption from road duty, on sufficient cause shown. Bat. Rev., 
Ch. 104, Sec. 13. This the defendant failed to do, and he must take the 
legal consequences of his own contumacy. The recent law, making a 
failure to work the public roads a criminal offence, is a wise one, and 
if rigidly enforced, will be of great public benefit, in a direction where 
i t  is much needed. 

PER CURIAM. Judgment affirmed. 

Cited: Cheatham v. Crews, 81 N.C. 346; Bank v. McArthur, 82 
N.C. 110; Reynolds v. Smathers, 87 N.C. 27; S. v. Johnston, 118 N.C. 
1189; S. v. Lewis, 177 N.C. 557; S. v. Walker, 179 N.C. 732; S. v. 
Mills, 181 N.C. 533; S. v. Kelly, 186 N.C. 378; S. v. Goff, 205 N.C. 550; 
S. v. Boykin, 211 N.C. 412. 
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STATE v. JOHN PORK, BARNEY SIGM'ON AND OTHERS. 

I t  is not necessary to constitute a riot, that  the facts charged should amount 
to a distinct and substantive indictable offense; i t  is sufficient, if such facts 
shall constitute a n  attempt to commit a n  act of violence which, if com- 
pleted, would be a n  indictable offence. 

( 66 1 
INDICTMENT for a Riot, tried before Henry, J., (at the Spring Term, 

1873, of the Superior Court of BURKE County. 
The indictment charged John York, Barney Sigmon and others, 

naming them, "unlawfully, violently, riotou~sly and ltumultously 
assembled and gathered together to disturb the peace," etc., "and being 
so then and there assembled together, did then and there make great 
noises, riot, tumult and disturbance, and then and there unlawfully, 
violently, riotously, and tumultously remained and continued to- 
gether making such noise," &c., "for the space of a half hour or more, 
and being so assembled together for the purpose aforesaid, with 
sticks and stones, did follow and pursue one David Tlallent for the 
purpose of assaulting and beating him, the said David Tallent," etc., 
to  his great terror, etc. 

Upon this indictment the defendants were found guilty, when their 
counsel moved an arrest of judgment, for the reason that the indict- 
ment is defective and insufficient, Motion overruled, whereupon the 
defendants appealed. 

No counsel in this Court for defendants. 
Attorney General Hargrove, for the State. 

BYNUM, J. The defendants, with others, are indicted for a riot. If 
the indictment had stopped short of the charge, that being so riotously 
assembled, the defendants "with 6ticks and stones did follow and 
pursue one David Tallent, for the purpose of assaulting and beating 
him, to the terror of said Tallent and the good citizens of the 
State, then and there being and residing," i t  would have been ( 67 ) 
insufficient. Every indictment is a compound of law and fact, 
and i t  is essential that "the special manner of the whole fact must be 
set forth with such certainty that i t  may judicially appear to the 
Court that the indictors have not gone on insufficient premises." State 
v. Fitxgerald, 18 N. C., 408; State v.  Haithcock, 29 N. C., 52. 

But when the indictment charges the armed pursuit of Tallent by 
a multitude, with the purpose and intent to assault and beat him, to 
his terror, i t  does charge facts, which the Court can see upon inspection, 
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constitute the crime alleged. For i t  is not necessary to constitute a 
riot, that  the facts charged should amount to a distinct and sub- 
stantative indictable offence. It is sufficient to complete this offence, 
tha t  the facts charged shall constitute an attempt to  commit an act of 
violence, which, if completed, would be a n  indictable offence. So, it 
is immaterial in our case, whether the facts set forth constitute an  
assault or an attempt to  assault David Tallent, for the multitude, the 
unlawful purpose, the arms and the attempt to  assault, constitute the 
crime, as a conclusion of law. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: 8. v. Davenport, 156 N.C. 615. 

STATE v. STEPHEN POWELL. 

An indictment, in which it  is charged that  the defendant "did profanely curse 
and swear, and take the name of Almighty God in vain," etc., "to the com- 
mon nuisance," etc., charges no offence, and cannot be sustained. 

INDICTMENT, for profane swearing, tried before Clarke, J., a t  the 
Fall Term, 1873, of ROBESON Superior Court. 

( 68 ) The defendant was charged, in the indictment, tha t  he did, 
a t  divers times, in the streets of the town of Lumberton, "pro- 

fanely curse and swear, and take the name of Almighty God in vain," 
concluding to the common nuisance, etc. 

It was proved that  the defendant was in the habit of using profane 
language, so loud that  he could be heard to a distance of 200 or 300 
yards; tha t  he would curse on the streets from dark until 10 o'clock a t  
night, and tha t  persons in the streets and houses heard him; that  he 
would curse and swear for two or three hours a t  a time. 

His Nonor charged the jury, that  if the defendant continuously and 
habitually profanely cursed and swore, to  the nuisance and incon- 
venience of the neighbors, and to the  distrubance of the good order 
and peace of the community, they would find him guilty. 

Verdict, guilty. Motion for a new trial; niotion refused; defendant 
appealed. 

Battle & Son, for defendant, submitted 
Tha t  the indictment was insufficient: 
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Because i t  does not charge the defendant to be a common and 
notorious profane swearer; 

Because it does not charge, tha t  there were any persons then and 
there assembled, to  hear the profane swearing; 

Because i t  does not state, that  the profane swearing was in hearing 
of any person. The case of the State v. Jones, 31 N. C., 38, and 
S. v. Pepper, 68 N. C., 259, will sustain the foregoing objections. 

Attorney General Hargrove, for the State. 

READE, J. The charge in the indictment is, that  the defendant did 
"publicly, in the streets of the town of Lumberton, profanely curse and 
swear, and take the name of Almighty God in vain." 

The question is, whether any crime is charged; whether profane 
swearing in public, is, of itself, a nuisance? 

Profane smearing is irreligious beyond doubt. And it may ( 69 ) 
be admitted to  be immoral; and, to the refined, coarse and 
vulgar. And very clearly i t  may be so used as to  be a nuisance-as, 
for instance, if i t  be loud and continued. But nothing of the sort is 
charged in the indictment. I t  was indeed proved tha t  the defendant 
used profane language "so loudly that  he could be heard a t  the dis- 
tance of two or three hundred yards, and from dark until 11 o'clock a t  
night; and t h a t  persons in the street and houses heard him." And 
his Honor charged the jury that  this was a nuisance. Take that to 
be so, but the misfortune is that nothing of the sort is charged in the 
indictment. And the probata cannot supply the want of the allegata. 
I t  is charged only, that he cursed and swore publicly in the street; but 
whether in a whisper or aloud; once or repeatedly; for a moment or 
a n  hour; or, whether heard by any or many, is not charged. 

It is true that ,  in the conclusion of the indictment, i t  is alleged tha t  
what the defendant did was, "to the common nuisance of the good 
people of the State then and there being and residing;" but i t  is settled 
that  a conclusion of that  sort does not supply any defect in the main 
body of the allegation, 2 Bish. Grim. Prac. Secs. 812-813. 

Suppose the indictment had charged, tha t  the defendant publicly 
smoked a segar in the street, etc., to the common nuisance, etc. 

We would have to hold that smoking a segar in the street is not a 
crime; and, therefore, that  the defendant could not be convicted of 
a nuisance. Or, if charged with so misbehaving himself as to  be a 
nuisance, without saying how he had misbehaved, or what he had 
done, so as to enable the Court to see that  the misbehavior charged, 
if proved, amounted to a nuisance, we should have to  hold that  no 
crime was charged. 
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In  State v. Pepper, lately before this Court, 68 N. C., 259, the 
questions involved in this case are so well considered that i t  is only 
necessary t o  refer to i t  as decisive of this case. 

This will be certified that the judgment may be arrested. 
PER CURIAM. Judgment arrested. 

Cited: S. v. Barharn, 79 N.C. 648; S. v. Chrisp, 85 N.C. 531; S. v. 
Faulk, 154 N.C. 640. 

ST,4TE v. LEWIS PAINTER AND OTHERS. 

I n  an indictment under the 95th Section of Chapter 32 of Bat. Rev., the charge, 
that the defendants "unlawfully and wilfully did kill, injure and abuse 
one cow, one heifer, the property," etc., "which said cow and heifer were 
then and there in an inclosure, not then and there surrounded by a lawful 
and sufficient fence," is sufficient. 

( 70 
INDICTMENT, for killing or abusing stock, Bat. Rev. Ch. 32, Sec. 

95, tried a t  the Fall Term, 1873, of the Superior Court of WILKES 
County, before his Honor, Judge Mitchell. 

The charge against defendants, as set out in the bill of indictment, 
was that they "unlawfully and wilfully did kill, injure and abuse one 
cow, one heifer, the property of one B. P. Johnson, which said cow 
and heifer, were then and there in an inclosure, not then and there 
surrounded by a lawful and sufficient fence, against the statute," etc. 

Upon the evidence submitted by the State, the jury found the de- 
fendants guilty. It was then moved by their counsel, to arrest the 
judgment, for that the indictment is defective for want of certainty 
in describing the inclosure. Motion refused, and judgment against the 
defendants, from which they appealed to this Court. 

Todd, for defendants. 
Attorney General Hargrove, for the State. 

SETTLE, J. "If any person shall kill any horse, mule, cattle, hog, 
sheep or neat cattle, the property of another, in any enclosure not 
surrounded by a lawful fence, such person shall be deemed guilty of a 
misdemeanor," etc. Battle's Revisal, Ch. 32, Sec. 95. 
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The defendants object to an indictment founded on the foregoing 
statute, for want of certainty, in the description of the enclosure, 
in which the offence is charged to have been committed. The 
indictment follows the words of the statute, but does not aver ( 71 ) 
to  whom the enclosure belongs. It would have been better and 
more satisfactory, had i t  done so; but this Court after hesitation, held 
such an indictment to be good. State v. Allen, 69 N. C., 23. 

As the case cited was decided a t  our last term, it is evident that i t  
had not been seen by the defendant's counsel, when the appeal was 
taken. 

Let i t  be certified that there is no error. 
PER CURIAM. Judgment affirmed. 

Cited: S. v. Parker, 81 N.C. 549; S. v. Whitaker, 85 N.C. 569. 

STATE c. ALEX-4NDER COVINGTON. 

To  constitute the offence of Forcible Trespass, there must be a "demonstration 
of force," such a s  is calculated to intimidate, or put  in fear-the law not 
allowing its aid to be invoked by indictment, for rudeness of language, or 
even slight demonstration of force, against which ordinary firmness will 
be sufficient protection. 

INDICTMENT for forcible trespass, tried before his Honor, Judge 
Buxton, a t  the Fall Term, 1873, of the Superior Court of RICHMOND 
County. 

The indictment charged the defendant with a forcible trespass on 
premises in possession of James W. and Thomas K. Farmer, the latter 
of whom was the only witness. 

He testified, that he and his brother James W. had some land rented 
in 1872, and hired the defendant to work for the year; they were to 
give him $210 in money, and two acres of old land and as much more 
as he could clear around his house, (to cultivate for himself.) De- 
fendant worked until the 26th of July, when he said he was 
going to quit; that the prosecutors, (the Farmers,) might take ( 72 ) 
it and go with it, and that  he would have no more to do with 
it, giving as a reason, that  he was not getting enough. The Farmers 
thereupon took the land into their own possession, and a t  fodder 
pulling time, when they were both in the field, the defendant came 
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and said: "Boys, the fodder is ripe, I am going to pull it and have it, 
or die." He  did pull it, and left. 

On his cross-examination the witness said, that  the contract was 
made with defendant before Christmas; and he was to have commenced 
work oil the 1st of January, but not come until the latter part  of the 
month. The contract was that he was to work all the year, and not 
merely until laying by crop time; he was to work in the crop with the 
prosecutors; the land was their uncle's, they rented it. The defendant 
started the conversation alluded to, himself, saying his time was up. 
They replied, no, the year was not out,-he again said his time was 
out and he mas going to  quit. He  did quit, leaving his hoe standing 
up in the field. The crop had not been laid by. Xo body was with 
him, when he came to pull the fodder; they said nothing until he spoke 
and said, "that is my fodder, I am going to pull it and have i t ,  or die." 
B e  was told that i t  was not his, and that  they would try and get 
protection. He  said he did not care for sheriffs, law or anything else; 
he hauled the fodder away the same day, When the prosecutors in- 
stituted legal proceedings, the defendant brought the fodder back. 

The defendant's counsel asked his Honor to charge the jury: 
1. Tha t  in order to make defendant guilty, he must have entered 

in such way, and with such an exhibition or force, as was calculated 
to excite terror and to intimidate. 

2. If defendant thought, he had a bona fide claim, he was not guilty, 
even if he took off the property. 

3. Tha t  there was no evidence of defendant's having been forbidden, 
and therefore he was not guilty. 

4. That ,  if even the defendant had abandoned the crop, there 
( 73 ) was no evidence of sufficient force, to make hlin guilty of a 

forcible trespass. 
His Honor declined to charge as requested; and instructed the 

jury, that  if the defendant abandoned the crop on the premises alluded 
to, there was evidence of sufficient force to warrant a conviction for 
forcible trespass a t  common law; but if defendant had not so aban- 
doned the crop, then the possession was his, and he Tvas not guilty. 
To this charge, the defendant excepted. 

The jury returned a verdict of guilty. Rule for a new trial granted 
and discharged. Judgment, and appeal by defendant. 

Steele and Walker, for defendant, cited and comnlented on Chap. 
17, Sec. 237, Bat. Rev.; Xtclte v. Ross, 49 N. C., 315; State v. XcCan- 
less, 31 N. C., 375; The Six Carpenters' case, Smith's L. C. vol. 1, p. 
259; Parsons on Contracts, 5th Ed. pp. 575 to 680, inclusive. 
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Attorney-General Hargrove, for the State. 

BYNUM, J. The counsel for the defendant, asked the court below, 
to instruct the jury that in order to make the defendant guilty, under 
the indictment, he must have entered in such way, and with such an 
exhibition of force as was calculated to excite terror and to intimidate; 
and further, that even if the defendant had abandoned the crop on the 
two acres, there was evidence of sufficient force, to  render him guilty 
of forcible trespass. 

I l is  Honor refused to  give these instructions, but charged the jury, 
' T h a t  if the defendant abandoned the crop on the two acres, there 
was evidence of sufficient force to warrant a conviction for forcible 
trespass as common law;" but that "if he had not abandoned the 
crop, he could not be convicted." 

TTe think there was error. This Court has repeatedly held that to 
constitute the offence of forcible trespass, there must be a demon- 
stration of force, as with weapons or multitude of people, so 
as  t o  make a breach of the peace, or directly tend t o  it, or be ( 74 ) 
calculated to intimidate or put in fear. State v. Ray, 32 N. C., 
39. State v. Ross. 49 N. C., 315. State v. ~l/;rcCanless, 31 N. C., 377. 

It is essential to  the offence, that  there should be a "demonstration 
of force, which is, perhaps, the best definition of the term "manu forti" 
and its English equivalent, "with strong hand." This demonstration 
of force is to be distinguished from bare words, which liowever violent, 
cannot of themselves constitute the force necessary to  complete the 
offence. Words accompanied by a display of weapons, or other signs 
of force, may constitute the offence, or words accompanied by numbers, 
may be sufficient, but in either case, there must be some outward act 
as distinguished from bare words, which are often only the exhibition 
of harmless passion, and do not by themselves, constitute a breach of 
the peace. To  complete the offence, there must not only be a demon- 
stration of force, but it must be also such as is calculated to intimidate 
or put in fear. Here, the alleged trespass was comn~itted by one person 
on the actual possession of two who were both on the spot. Xothing 
else appearing, the law intends that  all men possess ordinary courage 
and firmness, and that  they shall exercise them in the legal protection 
of their persons and property. The lam- does not allow its aid to be 
invoked, by indictment, for rudeness of language, or even slight demon- 
strations of force, against which ordinary firmness will be a sufficient 
protection. It is against our material interests and our reason, for 
one man, by bare words, to drive twenty from the possession of their 
property, so here, the bare words of one man unaccompanied by any 
exhibition of force, are not sufficient or calculated to  excite terror or to 
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intimidate two men of ordinary courage and firmness, as  rthe law 
assumes them to  be. 

As this disposes of the case without reference to the question of 
abandonment, i t  is unnecessary to pursue the matter further, 

Judgment reversed and venire de novo. 
PER CURIAM. Venire de nova 

Cited: S. v. King, 74 N.C. 178; S. v. Lloyd, 85 N.C. 575; S. v. Mills, 
104 N.C. 907'; S. v. Davis, 109 N.C. 812; 8. v. Daniel, 136 N.C. 576; 
8. v. Davenport, 156 N.C. 603; Anthony v. Protective Union, 206 N.C. 
12. 

STATE o. JAMES JONES. 

The defendant sold to the prosecutor four barrels of crude turpentine, repre- 
senting "that they were all  right, just a s  good a t  bottom a s  they were a t  
top," etc., and when examined, the barrels contained only a small quantity 
of turpentine on the top of each, the rest of the contents being chips and 
dirt:  Held that  the defendant was guilty of cheating by false tokens. 

INDICTMENT, for cheating by false tokens, etc., (Bat. Rev., Chap. 
32, Secs. 66, 67.) tried before Clarke, J., a t  the Fall Term, 1873, of 
ROBESON Superior Court. 

The allegation in the indictment was, that the defendant intending 
to cheat, etc., one Collins, unlawfully, knowingly, etc., sold him four 
barrels of lightwood chips, billets of wood, and dirt, covered on top 
with turpentine, for four barrels of merchantable turpentine, (scrape, as 
i t  is known in the trade,) for which he obtained ten dollars. 

It was in evidence for the State, that the defendant endeavored to 
sell the barrels, purporting to contain scrape to one Britt before going 
to the store of Collins, but Britt discovering something suspicious in 
the appearance of the barrels, asked to examine them, which was 
objected to by defendant, who said, that he would not cut the staves. 
Upon opening the heads, Britt found a top skin of turpentine, about an 
inch thick, and chips hewed from the boxes beautifully arranged under 
that. Britt told the defendant, i t  was not turpentine, and that i t  was 
worthless; defendant said i t  was good, that he had sold plenty like it, 
and asked Britt to say nothing about it. 

It further appeared, that defendant carried it to the store of Collins, 
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at the time in the keeping of his son, twelve years old, and proposed 
to sell him the four barrels of turpentine, remarking that i t  was all 
right; that  he, the son, "need not examine it, but might take his word 
for it, that i t  was as good a t  the bottom of the barrels as  i t  was 
on top;" ithat when the barrels were emptied, they were found 
to contain a small quantity of turpentine, the rest, lightwood ( 76 ) 
chips and dirt. 

Collins, the prosecutor, testified, that he spoke to defendant about 
i t  after the sale, and he said he was ashamed of selling the turpentine 
to a boy, that he had received a ten dollar bill for it, and would make 
it all right. Flack, another witness, heard the defendant tell the son, 
after receiving payment for the four barrels, that, if upon examination 
i t  was not all right, he would refund the money. 

Defendant's counsel asked his Honor to charge: 
That unless the agent of Collins informed him of the alleged false 

pretenses, before he, the agent, delivered the goods to the defendant, 
the jury cannot convict; 

That if the jury think that the prosecutor had the means of detection 
a t  hand and did not use it, the jury cannot convict; 

That if the jury think that there was a warranty, and that the 
prosecutor relied upon that warranty, they cannot convict; 

That the jury must believe thlat the prosecutor relied1 upon the false 
pretenses, believing them to be true, or they cannot convict; 

That i t  is for the jury to say, whether or not the prosecutor had 
the means a t  hand to detect the fraud. 

All of which instructions his Honor declined to give, and charged 
the jury, that if the defendant, knowingly and intentionally, offered 
for sale and did sell, as charged in the indictment, the turpentine, as 
merchantable hard, or scrape turpentine, knowing the same to be 
fraudulently mixed with chips, etc., he is guilty; that deceiving an 
agent in the execution of his appropriate business, which he is employed 
to transact, is the same as deceiving the principal; and that if the 
jury are satisfied from the evidence, that the defendant was the active 
agent in the transaction, and that he is guilty of unmistakable and 
intentional fraud and deception, then they are to return a verdict of 
guilty. 

The jury found defendant guilty. Rule for a new trial; rule dis- 
charged. Judgment, and appeal by defendant. 

Bat t l e  & Son, for defendant ,  argued: ( 77 
That the Court ought to have charged), that if the falsity of 

the representation as to the quality of the turpentine, could have been 
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ascertained by ordinary prudence, the defendant was not guilty. State 
v. Phifer, 65 N. C., 326; Wharton's Am. Crim. L., Secs. 2, 122, 2, 129, 
2, 131 and 2, 133; Roscoe's Crim. Ev., 443. 

Hargrove, Attorney General, contra. 

SETTLE, J. The doctrine of caveat emptor, upon which the defendant 
relies, does not apply to the facts in the case before us. 

After the very thorough discussion of the crime of cheating by false 
tokens, pretences, etc., and the citation of authorities, by READE, J., in 
State v. Phifer, 65 Y. C., 321, i t  would be useless to pursue the subject 
further. 

The facts in this case fall clearly under the denunciation of our 
statute. Rev. Code, Ch. 34, Sec, 67. And, notwithstanding the 
objection urged by counsel to the charge of his Honor, we are of opinion 
tha t  he submitted the case to the jury, in as favorable a light to the 
defendant as he had a right to expect. There is no error. 

PEE CURIA~I. Judgment affirmed. 

Cited: S. 1;. Young, 76 K.C. 260; S. v. Lambeth, 80 S.C. 395; X, v. 
Holmes, 82 X.C. 608; S. v. Eason, 86 9.C. 675; S. v. Dickson, 88 N.C. 
645; S. v. Daniel, 114 N.C. 824. 

STATE v. HANDY FISHER. 

L a r c e n ~  may be committed in a crowd or in the public streets ; and where the 
defendant obtained possession of a hog from a stranger, claiming i t  as his 
own, and carried the hog home, altered the mark and put i t  in the pen 
with his other hogs : Held ,  i t  to be no error in the Judge below, to leave 
i t  to the jury to say, whether the takirig was done for the purpose of de- 
priving the real owner of his property, and converting the same to his own 
use or not ;  and if so done, the defendant was guilty. 

INDICTAIENT, Larceny, tried a t  the Spring Term, 1873, of BLADEN 
Superior Court, before his Honor, Russell, J. 

The defendant mas charged with stealing a hog, the property of 
one Averett. The evidence on the part of the State was, that  Averett 
lost his hog and found it in the pen of defendant, with the mark just 
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changed to  tha t  of defendant. l17hen the hog left i t  was in his, 
Averett's mark. 

The defendant explained his possession of the hog by claiming it, 
and saying he got the same from one Anderson. Anderson testified, 
tha t  the hog came to  his house, and while there, he inquired of his 
neighbors as to  whom it belonged, and among others, of the defendant, 
who after looking a t  the hog, claimed it and carried it off. Defendant 
did not conceal the taking, but did it openly, carrying the hog off and 
put i t  in his pen with his other hogs; he, the  defendant, did not explain 
the altering the mark of the hog. 

Defendant's counsel prayed the Court t o  charge the jury that,  to 
constitute larceny, the act must be committed "c lam et secrete," and as 
the defendant took the property openly, there was no intent to conceal 
from the owner that  he was the taker;  and the owner knew who had 
his hog and against whom he could bring his action; and that it m7as 
no larceny. 

His counsel further asked the Court to charge, tha t  if the color of 
right set up by defendant to the hog was a mere pretence and cover, 
still he could not be convicted of larceny, as he took the prop- 
erty above board and in a way showing no intention t o  evade ( 79 ) 
the law, and owner was notified by this public takin'g who took 
his hog, and whom to see for the purpose of recovering his property. 

The Court refused the first and third instructions prayed, and 
charged the jury, that  larceny could be committed, though the act be 
done publicly and in the presence of a hundred witnesses. A thief 
might designedly assume the appearance of openness and boldness in 
order to cover his felonious purposes. A man picks your pocket in the 
court yard, and the moment he gets your money he shows it to you 
and the crowd, puts it into his pocket, tells you to bring your action, 
and carries off your property; this is larceny, if it is done with a 
felonious intent. The question in this case is, did the defendant take 
t'he hog, honestly believing i t  to be his own property? If so, he is 
not guilty. Or did he take it, knowing tha t  i t  was not his own, and 
with intent to convert it to his own use and defeat the right of the 
true owner? Was this claim which he set up to the hog a mere pre- 
tence, which he knew to be false? Did he take the hog, and a t  the 
same time set up his claim to it, as a inere cover to protect himself 
from prosecution? Did he set up the claim so as t o  have an excuse, 
in case he should be charged with taking what did not belong to him? 
If so, he is guilty. 

The jury found the defendant guilty. Rule for a new trial; rule 
diseharged. Judgment and appeal by defendant. 
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No counsel in this Court for defendant. 

Hargrove, Attorney General, contra, cited State v. Scott, 64 N. C., 
586; State v. Deal. Ibid., 270; State v. Henderson, 66 N. C., 627; 
State v. Sowls, 61 N. C., 151. 

Intention is a matter for the jury. Scott's case, supra. Here his 
Honor left i t  to the jury to find as to defendant's intention. Larceny, 
although the taking was openly done; see IIenderson's case, 66 N. C., 

627; and RODMAN, J., dissenting, in State v. Deal, 64 N. C., 270. 
( 80 ) Taking openly is not conclusive that there was no felonious 

intention, but only evidence to be considered by the jury. 
I f  defendant took the property under color of right, believing it to 

be his own, he is not guilty, and so the Judge below charged. If his 
claim was a trick to evade the law, he is guilty, and i t  was not error 
for his Honor so to charge. 

RODMAN, J. It is difficult t o  see anything in thc evidence upon which 
the counsel for the defendant could base the assumption that the taking 
was open and public, upon which he requested the Judge to instruct 
the jury that  i t  could not be larceny. 

The taking was not in the presence of the owner, nor with his knowl- 
edge, nor was it public in any just sense of the word. It was from a 
stranger, none but the two being present, and his consent to part with 
the possession was obtained by a false pretense of ownership, and with 
the intent to convert the hog to the dcfendant's own use. We think 
i t  was not error in the Judge to refuse the instructions asked for. 
We think also that there was no error in the instructions which he 
gave. Larceny may be committed in a crowd or in a public street. 
Persons are convicted daiIy of stealing in such places. I t  is true that 
if the thief is detected or supposes himself suspected, he generally 
attempts to escape. But if he has no such apprehension; if he thinks 
the act has been so cleverly done as not to have been observed, he 
makes no such attempt, or he may, as his Honor says, be bold enough 
to admit his crime to the owner and refuse to return the goods. I s  the 
act the less criminal on that  account? It is impossible that the guilt 
of an act can depend upon the conduct of the actor after the act is 
complete. Such conduct is evidence of the intent, but does not directly 
and of itself characterize the act. That the defendant put the hog 
in his pen where i t  would be more or less open to public view, and that 

he altercd the mark, were, with all the other circumstances of 
( 81 ) the case, evidence of what his intent was at  the time of the 

taking, but nothing more. 
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There is no error. Judgment affirmed. Let this opinion be certified. 
PER CURIAM. Judgment affirmed. 

Cited: S. v.  Hill, 114 N.C. 782. 

STATE v. STEPHEN BOBBITT. 

A motion in arrest of judgment, rests on error upon the face of the record ; and 
any statement of the case by counsel tends to confuse instead of a id  the 
Court, who a re  obliged to examine the whole record, and pronounce judg- 
ment according to the very right and merits apparent thereon. 

I n  a n  indictment fo r  perjury, the question whether or not, one of the parties 
charged with a n  affray in the  indictment, upon the trial of which the oath 
alleged as false was taken, retreated "thirteen or twelve paces" before he 
returned the blows of the other party, is a material question, the "thirteen 
or  twelve paces," being mere surplusage. So too, is the question whether 
not, one of said parties was stricken "two or three times," before striking 
the other party, the number of times being surplusage, where a n  averment 
of a blow would have sufficed. 

An averment, that  the defendant "deposed and gave in evidence to  the jury 
wilfully and corruptly," amounts to a charge that  he swore wilfully and 
corruptly. 

A traverse in an indictment, pursuing the words of the defendant in  taking 
the oath, is sufficient in a n  indictment for perjury. 

INDICTMENT, Perjury, tried before Watts, J., a t  the Fall Term, 1873, 
of WARREN Superior Court. 

The offence was charged in the following indictment: 
"The jurors for the State upon their oath present, that a t  a Superior 

Court, holden for the county of Warren, on the second Monday after 
the second Monday of February, A. D. 1872, a t  the Court 
House, in Warrenton, in said county, before the Honorable ( 82 ) 
William A. Moore, Judge of the said Court, one Wiley G. 
Coleman and one George Bobbitt, were in due form of law itried upon 
a certain indictment, then and there pending against them, by a cer- 
tain jury of the Court then and there duly sworn and taken between 
the State and the said Wiley G. Coleman and George Bobbitt, in 
that  behalf, for that they, the said Wiley G. Coleman and the said 
George Bobbitt, on the 1st day of January, A. D. 1872, with force 
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and arms, a t  and in said county of Warren, did unlawfully assemble 
together to  disturb the  peace of the  State, and so being then andl 
there, unlawfully assembled together, did mutually assault and beat 
each other, and to, with and against each other, in a public place, 
did fight and make an affray, to  the  terror and disturbance of divers 
of citizens of the State, then and there being, in contempt of the 
State and its law, and against the  peace and dignity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do further 
present, tha t  upon the trial aforesaid, one Stephen Bobbitt, late of said 
county, did then and there appear as a witness for and on behalf of 
the State, against the said Wiley G. Colenian and George Bobbitt, and 
that  the said Stephen Bobbitt did then and there, in open Court, in the 
Court House aforesaid, before the said Judge, take his corporal oath, 
and was duly sworn upon the Holy Gospel of God, to  speak the truth 
and the whole truth and nothing but the truth,  touching the premises 
aforesaid, (the said Judge then and there having competent authority 
and power to administer the said oath to  the said Stephen Bobbitt,) 
and i t  then and there became and was a material question upon the 
trial of the said Wiley G. Coleman and George Bobbitt, whether the 
said Wiley G.  Coleman did strike the said George Bobbitt, before the 
George Bobbitt struck the said Wiiey G. Coleman; and that it became 
and m s  then and there anotlier material question upon the trial 

aforesaid, whether or not the said George Bobbitt retreated 
( 83 ) thirteen or twelve steps before he, the said George Ecbbitt, 

struck the said TTiley G. Coleman. 
And the jurors aforesaid, upon their oath aforesaid present, that 

the said Stephen Bobbitt being sworn as aforesaid, ~ ~ i c k e d l y  devising 
and intending the due course of justice to pervert, and the said Wiley 
G.  Coleman to injure, then and chere, to-wit; On the 28th 'day of 
February, A. D. 1872, in the county aforesa~d, before the said Judge 
in open Court, in the Court House aforesaid, on the said trial, falsely, 
knowingly, wickedly, wi:fully and corrcptly, by his own act and eon- 
sent, did depose and give in evidence lo  the jurors of said jury, so slTorn 
and taken betmen the said State and the said TT~ley G. Coleman and 
the said George Bobbitt, to the effect, and in substance following: 
"Capt. Coleman, (meaning said M7iley G. Coleman,) struck George, 
(meaning said George Bobbitt,) two of three times before George 
struck him;" (rnealing the said llTiley G. Coleman;) ar,d in substance 
and to the effect following; "George, (meaning the said George Bob- 
bitt,) give back (meaning said George, retreated,) thirteen or twelve 
steps before lie struck Capt. Coleman," (meaning said Wiley 6. 
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Coleman,) whereas, in truth and in fact, said Wiley G. Coleman did 
not strike George Bobbitt two or three times, or one time, before said 
George Bobbitt struck said Wiley G. Coleman. And the jurors afore- 
said upon their oaths aforesaid, do say, that  the said Stephen Bobbitt, 
a t  and upon said trial, to wit;  on the 28th day of February, in the year 
last aforesaid, a t  and in the county aforesaid, in the said Court House, 
and before said Judge, (he, the said Judge, having then and there com- 
petent authority and power to administer the oath aforesaid, to  said 
Stephen Bobbitt,) unla~vfully and designedly did commit willful and 
corrupt perjury, contrary to  the forni of the statute, in such case made 
and provided, and against the peace and dignity of the State." 

On the trial, the jury found the defendant guilty; and the counsel 
for the defendant, moved in arrest of judgcent, upon the 
ground tha t  the indictment was defective in the following par- ( 84 ) 
titulars, to  wit;  

1st. Tha t  i t  was not a material question, ('Whether or not, said 
George Bobbitt retreated thirteen or twelve steps" before the said 
George Bobbitt struck the said Wiley 6 .  Coleman; nor I{-hether Cole- 
man struck Bobbitt ('two or three" times before Bobbitt struck him, 
as the bill states. 

2d. The indictment does not charge that  the defendant swore 
willfully and corruptly. 

3d. That  the traverse in the bill, of the statements of the defendant, 
upon which the perjury is assigned, is in the language of those state- 
ments, and therefore too broad, embracing circumstances wholly im- 
material, and for this reason is calculated to mislead the jury. 

His Honor allowed the motion, and ordered the judgment Lo be 
arrested; from which order, Solicitor Cox, on behalf of the State, 
appealed. 

Attorney General Margrove, for the State. 
N o  counsel in this Court for defendant. 

PEARSON, C. J. h motion in arrest of judgment, rests on error 
apparent upon the face of the record. It follows no statement of the 
case by the counsel is called for. Such statemelit tends to confuse 
and does not in any way aid the Court. JTe are obliged to examine 
the whole record and pronounce judgment aeaording to the very right 
and merits apparent on the rccord. 

The first ground for the n~otion in arrest is, that the indictment 
avers, "it became a material qaestion whether Bobbitt retreated 
thirteen or twelve steps before he struck Coleman." It is true, the in- 
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dictmenlt need only to have averred, that i t  became a material ques- 
tion whether Bobbitt retreated, before he struck Coleman; but i t  is 
manifest, that  ithe specification of "thirteen or twelve steps" is mere 
surplusage, and could in no wise prejudice the defendant. The same 

may be said of the averment as  to striking "two or three times," 
( 85 ) when an averment of a blow would have sufficed. 

2. The indictment does not charge that the defendant "swore," 
but i t  does chlarge that he "deposed and gave in evidence to the jury 
wilfully and corruptly." This amounts, especially after verdict and 
under the statute to cure formal defects and prevent refinements, to 
a charge that he swore willfully and corruptly. 

3. The traverse of the statements of the defendant, on which the 
perjury is assigned, might have been more concise, but the defendant 
cannot complain, because i t  pursues his own words in taking the oath. 

Error. 
PER CURIAM. Judgment reversed. 

Cited: S. v. Swepson, 83 N.C. 586; S. v. Moore, 84 N.C. 726; S. u. 
Lawson, 98 N.C. 762; 8. u. Watkins, 101 N.C. 704; 8. v. Harrison, 104 
N.C. 731. 

STATE V. BENJ. N. WHITEEIURST. 

An indictment under the act  of 1866, Chap. 60, in  which it is charged, t h a t  the 
defendant did unlawfully enter upon the premises of the prosecutors, he, 
the  said defendant, having been forbidden to enter on said premises, and 
not having a license so to enter, etc., is sufficient. 

CRIMINAL ACTION, (Misdemeanor, Bat. Rev. Chap. 32, Sec. 116,) 
tried before his Honor, Judge Moore, a t  the Fall Term, 1873, of PITT 
Superior Court. 

The defendant was brought to answer the following indictment: 
"The jurors for the State, upon thcir oath present, that Benj. N. 

Whitehurst, late of the County of Pitt, on the 9th day of October, 
1872, with force and arms a t  and in the said County of Pitt, unlaw- 
fully did enter upon the premises of H. W. Martin and Edward 

Yellowly, there 'situate; He, the said Benj. N. Whitehurst, 
( 86 ) having been forbidden by the said H. W. Martin, to  enter on 

said premises, and he said Benj. N. Whitehurst, not having a 
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license so to enter contrary to  the statute in such clases made and 
provided!, and against the peace and dignity of the State." 

On the trial, the counsel for defendant, moved to  quash the indict- 
ment for the following reasons: 

1st. For that, it does not aver that the defendant had no bona jide 
claim of right to the said lands: and 

2d. The indictment did not aver that Edward C. Yellowly, one of 
the owners of the land, had forbidden the defendant so to enter. 

Upon the first point, his Honor being of opinion, that the entry of 
the defendant might be unlawful, i.e., a civil trespass, yet made under 
a mistaken claim of right; and therefore, the indictment should have 
negatived the claim of right. 

Upon the second point, his Honor being also of opinion with defend- 
ant, ordered the indictment to be quashed, and the defendant to go 
without day. 

From this judgment, the Solicitor prayed an appeal; appeal granted. 

Hargrove, Atto. General, for the State. 
No counsel in this Court, for defendant. 

SETTLE, J. "NO person, after being forbidden to do so, shall enter 
on the premises of another without a license therefor; and if any person 
after being thus forbidden, shall so enter, he shall be deemed guilty 
of a misdemeanor." Acts 1866, Ch. 60. 

There is a further clause which declares that if any person not being 
the present owner or bona fide claimant of such premises shall wilfully 
and unlawfully enter thereon, and carry off, any wood, etc., he shall, 
if the act be done with felonious intent, be deemed guilty of larceny, 
etc. 

And there is a proviso, by which a person may obtain a license 
to make search on lthe premises of another, for his estrays. 

The defendant stands charged under the first clause of the 
act, in the following bill: 

"The jurors, etc., present that Benj. N. Whitehurst, etc., did unIaw- 
fully enter upon the premises of H. W. Martin and Edward Yellowly, 
there situate, he the said Benj. N. Whitehurst having been forbidden 
by the said H. W. Martin to enter on said premises, and he the said 
Benj. N. Whitehurst not having a license so to enter, contrary to the 
statute," etc. 

The defendant's counsel moved to quash the indictment: 
1st. For that i t  did not aver that the defendant had no bona jide 

claim of right to said land. 
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2d. Tha t  the indictment did not aver tha t  Edward Y e l l o ~ ~ l y ,  one 
of the owners of the land had forbidden the defendant so to enter. 

His Honor being of opinion with the defendant, on both points, 
ordered the bill to  be quashed; and the Solicitor appealed. 

We think the indictment sufficiently certain to apprise the defend- 
ant  of the charge against him, and also to  protect him in any of his 
rights, should he be forced hereafter to rely upon the plea of former 
acquittal or conviction. 

Either a bona fide claim of right to the land, or permission from 
Yellowly to enter, would doubtless be a good matter of defence, but 
we see no good purpose which could be served by cumbering the bill 
with these averments. The tendency of the courts is to dispense with 
all unnecessary averments, thereby relieving the pleadings, in both 
criminal and civil actions, of much useless verbiage. 

Let i t  be certified that  there was error in the order quashing the 
indictment. 

PER CCRIAM. Judgment reversed. 

Cited: S. v. Hause, 71 N.C. 521; S. v. Yellowday, 152 N.C. 795; 
S. v. Baker, 231 K.C. 141. 

( 88 ) 
STATE v. JESSE EASON, AXD OTHERS. 

An indictment to be good, m m t  set forth with plainness and certainty, all the 
essential facts constituting the offence; the charge must be explicit enough 
to srrpport itself, for if all  the facts alleged in the indictment may be true 
and get constitute no offence, the indictment is insnfficient. 

IKDICTMENT, for Forcible Entry and Detainer, tried a t  the Fall Term, 
1873, of GATES Superior Court, before his Honor, Judge Albertson. 

The defendant, with five others, a t  Fall Term, 1871, were indicted 
for forcibly entering into a certain messuage and tract of land, con- 
taining two hundred and seventy-five acres, ('and being then and there 
in the peaceable possession of Elvy Russell," etc., and "then and there, 
with force and arms and with a strong hand, unlawfully, violently, 
forcibly and injuriously did expel, remove and put out the said Elvy 
Russell from the possession of the said messuage and tract of land, 
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and the said Elvy Russell, so as aforesaid, removed, expelled and put 
out from the possession of the same, then and there with force and 
arms and with a strong hand, unlawfully, forcibly and injuriously 
have kept out from the day," etc. 

Another count charges tha t  one Simeon Swain was in the peaceable 
possession of the said messuage and the land, and was forcibly ex- 
pelled as above set forth. Another count varies the statement, only 
by charging that  Elvy Russell Tyas seized in fee of said land, and was 
forcibly expelled, etc.; and the last tha t  Simeon Swain was seized, etc. 

On the trial, a t  Fall Term, 1873, the defendants pleaded not guilty, 
and a jury was empanelled, when his Honor permitted a juror to be 
withdrawn, and the counsel for the defendants to  move that  the indict- 
ment be quashed, for the reason, that  i t  is not therein alleged, the 
forcible entry was made in the presence of the owner or occupant of the 
preniises. His Honor allowed the motion, and ordered the 
indictment lto be quashed. Solic~tor Ragley appealed. ( 89 

Bagley, with whom was the Attorney General, for the State, sub- 
mitted tha t  

The motion to quash the bill should not have been allowed, because: 
1. The bill is according to the precedents. TVharton's Precs., Archb. 

Crim. PI. T i t .  Forc. Entry .  
2. An entry may be forcible by violence in the manner of entry, 

as by breaking the doors, though no person be therein, or perhaps, 
by any act of outrage after entry as by carrying off the party's goods. 
1 Russ. marg. p. 287. Therefore, personal presence of the prosecutor or 
occupant is not necessary to constitute the offence and need not be 
alleged. 

3. Tlie allegation that the prosecutor was then and there in the 
peaceable possession and was forcibly and violently expelled, is a 
sufficient allegation of presence. 

4. The lam distinguishes between forcible entry and detainer and 
forcible trespass on this point. 2 Bishop Crim. Law, title, Forc. Tresp., 
See. 491; same, Forc. Entry,  Sec. 484. 

5 .  The bill is good for forcible detainer. T'C'harton's Precedents. 

Smi th  & Strong, for defendants, argued: 
The indictment charges a violent entry upon a tract of land in 

possession of the prosecutor and his dispossession thereof. It does not 
charge that  he or any one was present a t  the time of the entry. 

The taking must be charged to be from the actual possession, or i t  
must be alleged the prosecutor was present. State v. 1WcDonel1, 8 N. C., 
449; State v. Mills, 13 N .  C., 420; State v. Simpson, 12 X. C.,  504. 
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It is sufficient a t  common law to charge a forcible entry into a 
dwelling house, but any violence inflicted on i t  short of an entry and 

detainer is not indictable unless the prosecutor or some of his 
( 9 0  ) family were present, and i t  be so charged. State v. Fort, 20 

N. C., 332; State v. Whitfield, 30 N. C., 315; State v. Pollok, 
26 N. C., 305; State v. Tolever, 27 N. C., 452. 

The gist of the offence of forcible trespass is a high-handed invasion 
of the actual possession of another-he being present- title is not 
drawn in question. State v. McCanless 31 N. C., 376; to same effect, 
State v. Walker, 32 N. C., 234; State v. Ross, 49 N. C., 315. 

BYNUM, J. This case is here on an appeal by the State, from the 
order of the Court below, quashing the indictment. The record shows 
that the case stood upon issues joined between the State and the de- 
fendants, when the motion to quash was made and allowed. 

The books do not agree that this motion can be entertained, after 
plea pleadcd, but the better opinion seems to be that  i t  may be allowed, 
a t  the discretion of the Court, a t  any time before the verdict, but 
not after conviction, for then the proper motion is in arrest of judg- 
ment. Foster Cr. L. 261; 1 Bish. Crim. Prac., Sec. 447. 

The single question, then, before the Court, is as to the sufficiency of 
the indictment, and as that contains four counts, and a general verdict 
of guilty would auhhorize the Court t o  pronounce judgment, if any one 
of the counts is good, i t  follows that his Honor erred, unless all the 
counts are bad, for if some are good and some bad, the motion and 
order should have been to quash the bad counts, and i t  was error to 
quash any one that  is good. 1 Bishop Crim. Prac. Sec. 449. 

An indictment, t o  be good, must set forth with pIainness and cer- 
tainly all the essential facts constituting the offence; the charge must 
be explicit enough to support itself, for if all the facts alleged in the 
indictment may be true, and yet constitute no offence, the indictment 
is insufficient. 1 Chit. PI. 233 and 235; 1 Bish., Sec. 48. 

Apply these principles to this case. 
The indictment is for forcible entry and detainer. The first count 

charges that  the defendants, together with other persons to the 
( 91 ) number of six or more, with force and arms, and with pistols, 

staves and other offensive weapons, into a certain messuage and 
tract of land (describing it) then and there being in the peaceable 
possession of Elvy Russell, unlawfully, violently and with a strong 
hand, did enter, and then and there, with force and arms and with a 
strong hand, unlawfully, violently and forcibly did expel, amove and 



N.C.] JANUARY TERM, 1874. 

put out the said Elvy Russell from the possession of the said messuage, 
etc. 

The second count is the same as the first, except that i t  charges the 
premises to be in the possession of Simeon Swain. The third count 
differs only in charging that Elvy Russell was seized of the premises, 
and the fourth, in alleging that Simeon Swain was possessed of the 
premises for a term of years. 

Two objections are made to the sufficiency of this indictment: lst, 
because i t  does not charge the personal presence of the prosecutor a t  
the time of the entry and detainer, and 2d, that the counts are 
repugnant. 

The first objection is founded on a misapprehension of what facts 
are set forth in the bill, for the personal presence of the prosecutor 
does plainly and sufficiently appear in the allegation that he was 
"then and there in the peaceable possession," and was "then and there 
violently, forcibly and with a strong hand, expelled, amoved and put 
out of the said messuage," etc. which facts are wholly inconsistent with 
the idea that the prosecutor was absent a t  the time of his violent 
expulsion. 

We are, therefore, not now called upon to say, whether either an 
actual possession of the premises by the prosecutor, or his actual 
presence, is necessary to be alleged and proved in an indictment for 
forcible entry and detainer. For the same reason, the cases cited for 
the defendants, to show that the personal presence of the prosecutor 
must be charged to constitute the offence, have no application, indeed 
they seem to apply only or mostly to forcible trespass, quite a distinct 
offence from this. The second objection, to wit: repugnancy in the 
several counts, is equally untenable. 

The rule here is, that where the indictment contains charges 
ithat are actually distinct, and grow out of different trans- ( 92 ) 
actions, in such cases the Court will compel the State t o  elect, 
or will quash. But where i t  appears by the indictment, as i t  clearly 
does here, that the charges in the several counts relate to the same 
transaction, varied and modified merely to meet the probable proofs, 
the Court cannot either quash or compel an election. Whar. Am. Cr. 
L., Secs. 416, 22, 23 and 518. Kane v. geople, 8 Wend., 203; State v. 
Naney,  19 N.  C., 390. 

Approved precedents, long settled and generally used~, are strong 
proof that the indictment is sufficient. 

The form used in our case is copied from Arch. Cr. Pl., tit. Forcible 
Entry. Sec, also, 2 Bish. Crim. Prac., Sec. 329, and Whar. Prac. 

This indictment is under the statute, and that it is a most wise and 
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beneficial statute, appears in the fact, that  although from its antiquity 
it has become a part of the common law, yet i t  is brought forward 
and re-enacted in the statute law of most, if not all the States of 
the Union. 

"None shall make entry into any lands and tenements or term for 
years, but in case where entry is given by the law; and in such case, 
not with strong hand nor with multitude of people, but only in a 
peaceable and easy manner; and if any man do the contrary, he 
shall be guilty of a misdemeanor." Rev. Code., Chap. 49, Sec. 1. 

Judgment reversed and venire de novo. 
PER CURIAM. Judgment reversed. 

Cited: S. v. Xtamey, 71 N.C. 203; S .  v. Morrison, 85 N.C. 562; 
S. v. Jones, 88 X.C. 678; S. v. Chambers, 93 N.C. 604; X. v. Kelly, 97 
K.C. 403 ; S. v. Xiller, 100 K.C. 545 ; IS. v. Harris, 106 N.C. 686; S. V .  

Flowers, 109 N.C. 845; S. v. Bobbins, 123 K.C. 736; S. v. Burnett, 142 
N.C. 579; S. v. Leeper, 146 N.C. 660; S. v. Ballangee, 191 N.C. 701; 
S. v. Cole, 202 N.C. 595. 

WM. V. BROWS v. JOSIAH TURSER, JR., AND W. H. HOWERTON, 
SECRETARY OF STATE. 

The Act of 1869-70, Chap. 43, repeals the Act establishing the office of Public 
Printer ; and the Public Printer as  now provided for, is not an officer within 
the meaning of the Constitution. 

When the qnestion of the right, or title to an office is put  in issue, mandamus is 
not the fornl of action, the appropriate remedy being an action in the 
nature of a QUO h car ran to; nor mill nzanrlamus lie, when two persons claim 
the same duty adversely to each other, against a third party. 

Any person haring a right to an office, can in his own name, bring an action for 
the purpose of testing his right a s  against one claiming ad~ersely.  

APPLICATION for a mandamus, heard before Watts, J., at  Chambers 
in the city of Raleigh, on the 20th day of January, 1874. 

I n  his complaint, the plaintiff alleges that he has been duly appointed 
Public Printer by his Excellency, the Governor, and asks for a 
mandamus directed to the defendant, Howerton, the Secretary of State, 
commanding him to deliver the public laws, etc., to the plaintiff, and 
also praying that he be restrained from delivering the same to the 
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defendant, Turner. Howerton answers the complaint, raising no 
question of fact or law. Turner demurs to  the complaint: 

1st. Because of a defect of parties plaintiff, for that the Attorney 
General, in the name of the people of the State, should have brought 
the  action. 

2d. Because the complaint does not state facts sufficient to con- 
stitute a cause of action, in this, tha t  the  Governor of the State 
has  no right to  appoint a Public Printer, and tha t  the plaintiff has 
never been duly appointed the Public Printer or contractor. 

3d. Tha t  mandamus is not the proper remedy for the case ( 94 ) 
made by the complaint. 

His Honor a t  the hearing overruled the demurrer and gave judgment 
for the plaintiff; from which judgment, defendants appealed. 

Merrimon, Fuller & Ashe, and Attorney General Hargrove, for 
appellants. 

The case made by the coinplaint is "to t ry  the title to an office," 
a n d  mandamus does not lie. Tate  v. Howerton, and M o t t  v. Tate ,  
66 N. C., p. 231; C. C., Sections 366, et seq. 

If it be said that  the place sought is not an office, and the Governor 
had a right to make a contract with plaintiff and did so contract, then 
mandamus does not lie. Tappan on Mandamus,  P. 7 8 ;  4 A. & E., p. 
949; Ex parte Pering. 

The plaintiff ixust show a clear legal title. Tappan on Xandamus,  
p. 28. 

His right is defective, as he was appointed by the Governor pending 
t h e  session of the Senate without their concurrence. Art. 2, See.-, 
Constitution; T h e  people v. Forquer, Breeze (Ill. Reports) p. 72. 

The case of Howerton v. Tate ,  68 T\T. C., 551, has no application, as 
the existing Senate did not pass the act originally, not has it confirmed 
the  selection of the present contractor. 

The defendant Turner is a proper party. C. C. P., Secs. 55 and 61- 
and the Court must pass on his rights. 

The defendant Romerton has a discretion. People v. Forquer, above; 
Tappan on Mandamus,  p. 13. 

The employment of printing the public laws and documents does not 
constitute an office. An office is an agency for the State. Clark v. 
Stanley,  66 N.  C., etc., 63; U .  S. v. Maurice, Biock. C. C. 103, 113 
and 114. 

An employment by the State not connected with government, and 
not requiring any action as agent for the State,  is not an office. 
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(95 ) Nichols v. McKee, 68 N. C., 429; Welker v. Bledsoe, 68 N. C., 
457. 

There is nothing in the undertaking of the Public Printer connected 
with government or requiring the performance of any act as agent of 
the State. Battle's Revisal, Ch. 97. See analogous cases: Xolomons v. 
Graham, 15 Wall. 206; Commonwealth v. Birnes, 17 S. & R. 220: A 
printer of the laws of Congress is not an officer. Ibid pp. 237 and 238: 
If a printer is employed for any but mechanical purposes, his duties 
are official; but if a certificatc of the accuracy of the publication be 
required, his duties are mcchanical and not official-a mere contract. 

The authenticity of the publication of North Carolina Statutes must 
be certified by the Secretary of State. See Battle's Revisal, Ch. 78, 
Sec. 15, p. 644. 

If the Public Printer were an agent to do the State printing, the State 
would be liable for the obligations contractcd in the performance of 
the work. Cook v. Irwine, 5 S. & R. 497. 

U. S. laws, 2 Brightly Digest tit. "Printing," Sec. 6, Ch. 1, p. 796: 
A firm, i t  seems, may be Public Printer of Congress; perhaps a cor- 
poration. 

Sections 16 and 17: Public printing of Congress and Executive De- 
partment seems to have been done by contract. 

A firm or a corporation may well perform all the duties and under- 
takings of the Public Printer under this act. 

The office of State Printer was abolished, Ch. 43, Acts of 1869-70; 
the duties have since been performed, Ch. 3, Acts of 1870-71, under 
contract. Between the dates of December, 1870, and February, 1872 
there were no duties prescribed by law for the Public Printer. 

The Legislature may contract in behalf of the State. Constitution, 
art. 5; 33 N. C. 501, Mills v. Williams; 33 N. C., 501. 

The members of the printing committee are officers, under Clark V. 
Stanley. They may, i t  seems, contract when so authorized. P. 799, 

Sec. 21, Ch. 3, tit. Printing, 2 Brightly Digest U. S. laws. They 
( 96 ) are particularly authorized to contract by the Acts of 1871 -72, 

Ch. 180. 
The plaintiff has not been properly appointed; the vacancy is an 

original one, and there has bcen no confirmation by the Senate. People 
v. Forquer, above; Nichols v. McKee, 68 N. C., 429. 

Smith & Strong, and Argo and Batchelor, Edwards & Batchelor, 
for the plainti#. 

Upon the complaint and demurrer arises three questions: 
I. I s  the position of Public Printer a public officer? 
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1. An officer is any one who has a duty concerning the public; the 
extent of his authority is not material, as i t  is the nature of the duty 
that makes him a public officer. Bac. Ab. Tit. Off. Sec. A. Clark V. 
Stanley, 66 N. C. 69. People v. Bledsoe, et al., 68 N. C. 459. People 
v. McKee, Ibid 429. 

(a) The duty must concern the public. Ibid. 
(b) If prescribed by governmental authority, as by an act of the 

Legislature, i t  constitutes the position to which the duty is incident, an 
office. United States v. Maurice, et al., 2nd Brockenbrough, 96, 103. 

The duties of the Public Printer are prescribed by an act. Bat. Rev. 
Ch. 97. 

(c) A bond is another incident of an office. U. S. v. Maurice, 2nd 
Brock, 96. 

(d) Likewise continuance. Ibid. 
(e) The importance of the position, and of the duties incident 

thereto, to a complete and just administration of government, and to 
the public weal, the degree of necessity to the public, gives character 
to i t  in proportion as it is less or greater. The material interests of 
the public would not suffer, if the grass in the Capitol Square were not 
mowed or the shrubbery not trimmed, no fundamental principle of 
organized society would be violated, and none of the general purposes 
of government thwarted. 

The law of the land would be violated if the laws were not 
in due time published. Dec. Rights, Sec's 17 and 32. Hoke v. ( 97 ) 
Henderson, 15 N. C., 1. 

I t  is also made incumbent on the Legislature to publish the journal of 
its proceedings. Art. 11, Sec. 18. 

2. The striking out of the act the words "ofice of Public Printer," 
and leaving mcrely "Public Printer," docs not affect the character 
of the position so long as thc duties remain the same. People v. 
McKee, et al., 68 N. C., 429. 

3. The Public Printer is invested by the act with the discretion and 
power of an agent; he may do the printing or cause i t  to be done, and 
he shall "cause" the binding to be done. Bat. Rev. Ch. 97, Sec's 5,  
12, 19 and 20. This constitutes him an officer. People v. Bledsoe, 
68, N. C., 459. 

11. If an officer, was plaintiffs appointment legally made? 
( I )  The previous action of the Legislature obviated the necessity of 

nominating to  the Senate. Howerton v. Tate, 66 N. C., 231. 
(2) There was a vacancy. Turner appointed 18th Dccernber, should 

have been appointed 2nd day after meeting Legislature. Rev. Code, 
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Chap. 93, Sec. 1. Printer has been for 3 years chosen by Lcgisla- 
ture, and therefore there had been no Printer. 

(3) There was vacancy: the constitutional provision, as interpreted 
by the Supreme Court, includes orzgznal vacancics. People v. McKee, 
68 N. C., 493. 

111. Will mandamus lie in this case? 
I. The party to whom the rnnndamus must issue, if issued a t  all, 

according to  the prayer in the complaint, is tlic Secretary of State. 
It would be sclf-contradictory for the plaintiff to ask that the de- 
fendant Turner bc cominanded to perform an oficial act, and a t  the 
same time allcge that  hc liirnself is the incumbent of the position to  
which the required act is incident. There is no controversy hetwccn the 
plaintiff and tlie defendant, as icgards the title to the ofice of Puhlic 
Printer; the title comes only incidentally In quest~on, as ~t docs in 

every case wl-me a ma~zdarnvs is prayed; for before the writ can 
( 98 ) issue tlie prosecutor or applicant, now the plaintiff, must show 

a legal right to demand the perforinwnce of the act from tlie 
party agmnst wliorn the writ is prayed. Tnppan on Mclndamus 10-12; 
State v. Jones, 23 N .  C., 129; State v.  Jus2zccs, 24 N .  C., 430. 

The defendant Turner 1s made p i t y  for thc purposes of nijunclion 
only; and though the efl"ect of a ~r~andumus to the Secretary of State 
would be indlrcctly to  pass upon the defendant Turner's right to  the 
ofice, i t  docs not invalidate the proceeding. Tap. Man., 19; Rzchards 
v. Dyke, 3. A. and 14. Q. B. N. 8. 267 per. Patterson, J. We want 
"books and papers only," People v. L)akes?~an, 7 How. N .  Y. P. R. 124, 
(1 28). 

It is compettnt for a mandamus to lssuc l o  an executive oficcr to 
cornpel hlrn to  pc~forin a merrly minzster~al act, onc concvlning which 
hc has no discretion. Cotton v. Ellzs, 52 N .  C., 345; Malpass v. The 
Governor, post 130. 

2. I n  any vlew of the case it seems mandanzuts rwll lie. Though not 
Lhe proper remedy to t ry  the title to  an office w l m c  the controversy 1s 
directly between tlie clamaiit and an zncuv~bent where r jgl~t  1s douhlful, 
yet where the appointrrlcnt or election of tlie zncumbent is merely 
colorable, and a fortiori where i t  is clearly void, mandamus is the 
proper remedy, Tap. Man. 27-231, Pcople v. Ijdcertaan, 7 How. N.  Y. 
Practice, R. 124 (128) Ibid 129. 

Thc defendant, Turner, is not even a de Jacto oficer. RurLc v. Ellzot, 
26 N .  C., 355 (361,) State v. Briggs, 25 N .  C., 357, 357. Quo warmnto 
is, therefore, not pioper remedy, for it procecds upon the allegation 
tha t  there is a "usurpation," or ('intrusion into," or possession of an 
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office, and an ezclusion by the incumbent of the claimant, Rat. Rev. 
Chap. 17, See. 366, sub. div. 1. 

3. I n  t l k  case there is no other adequate legal remedy .  The plain- 
tiff could not hring detinue to  obtain the papers, for though he recover 
them in such aclion lie would gct no pay for printing. People v. 
Strclc,  2 N. Y. 397 (418) ; he could not bring trover for there 
is no conversion nor. would be get pay. He  could not bring ( 99 ) 
action in natixe of quo z u a ~ m n t o  against delendant Turner, for, 
by the Attorney General's refusal to  allow the State to  he made party 
plaintiff, l1c is excluded from tliis remcdy, i t  Being discretional with 
the Attorney General whether he will allow such action to be brought, 
and so plaintiff would be lcft remediless. Pecbody  v. At torney  Gen- 
cml,  22 S. C., 114. And Turner has never been inducted, not hav- 
ing taken oath prescribed in Art. 6 See. 4 of Constitution Burke  v. 
Ell iol t ,  26 N. C., 355 (361,) nor has he color of title, Ibid.  

It would scrm, therefore, tha t  in behalf of justice and good govcrn- 
ment, the  proceeding for a mandamus  will lie. People v. State,  Bar. 
S. C., 397, (418-419). 

BYNUM, J. TO enable the plaintiff to recover, he riiust maintain 
three propositions: 

I .  Tha t  what he clainis, is a public oflice. 
2. T h a t  he has the legal title t$o it. 
3. Tha t  he is prosccutmg his claim by the right form of action. 
1. I s  i t  an oflice? 
Ch. 43, Acts of 1869-70, enacts "That the office of State Printer be 

and the same is hereby abolished, and all laws and parts of laws in 
conflict with this act are licreby repealed." 

Ch. 180, Acts of 1871-72, enacts "Tllat the Joint Coimnittec on 
Printing of the two Houses of the General Assembly" are directed and 
inslructcd to make, execute :mi &.liver a contract for tlie public 
pr i rhng,  on the part  of the Gtatc," a t  the rates specified in tliis act. 

'rhere is an  act positively abolishing the office of Public Printer, eo 
nominc ,  w2iich1 according to Nolrc v .  Henderson, 15 N .  C., I. is eon- 
stitutional in form and suk~stnncc, 1)ecause it disiurbs no vested right or 
tcrni of an incumbent. But it is urged tlial this coristruction of the 
act  abolisiilng the oifice, left thc State w i t h u t  the  power of 
prinhng and publ~slimg the laws. Be i t  so. The mischief is the (100) 
act  of the  Legislature, and cannot operate as a grant o l  pomcr. 
to  tlie Executive to create an office, as a remedy for l~gislative indis- 
cretion. But  tha t  body did, by the act of 1871-72, unclertalte to repair 
the  mischief clone in abolishing the oi5ce1 by making it the duty of a 
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"joint committee" to contract for the public printing. To this, i t  is 
replied, that the Legislature had no power to make "contracts" because 
that, is an executive function. Admit that, and their contracts are 
void for the infringement, still it leaves the office abolished, and the 
argument is not advanced. But is i t  true, that the making of a contract 
is an exclusive executive function? That  will depend upon what are 
exclusive executive powers. To say that because a thing is a contract, 
i t  is an executive duty, is begging the very question in dispute. 

There is no magic in the word "contract" which appropriates i t  
solely to executive uses. Where, in the Constitution, is the prohibition 
upon the Legislature, to  make a contract? We know that it both has, 
and does exercise, the right of making contracts, indeed, all laws in one 
sense are contracts, cxpress or implied, and derive their highest 
sanction from the faith we repose in ;them as! such, and there is 
nothing in the nature of things which forbids the Legislature to  
become a contracting party. 

But it is said that an office cannot be abolished by indirection, leaving 
all its duties to be performed by a person called a "contractor" of 
public printing. 

As was said of the word "contract," we say that there is no magic in 
the word "office." When the Legislature created and called i t  an office, 
i t  was an ofice, not because the peculiar duties of the place constituted 
i t  such, but because the creative will of the law-making power im- 
pressed that stamp upon it;  therefore, when that stamp was effaced 
by the repealing act of 1869-70, it shrank to the level of an undefined 

duty. The authority that invested these duties with the name 
(101) and dignity of a public office, afterwards divested them of that 

name and dignity. 
There being now no law of the land declaring i t  to  be a public office, 

our next enquiry is, do the duties of the Public Printer constitute i t  an 
office? 

The place is really sui generis, and therefore the ordinary criteria 
by which we distinguish and classify public offices cannot aid us to a 
conclusion here. It occupies that neutral ground where i t  may "shade 
into" a legislative or executive function, without disturbing the har- 
mony of either. It comes within the definition of a public office because 
its duties relate to the public and are prescribed by public law, but 
so may the duties of a contractor or workman upon a public building. 
It seems not to be an office, because all the duties of Public Printer, as  
prescribed by law, are mechanical only, as much so as those of a car- 
penter or brick-mason, calling for ncither judgment or discretion, in a 
legal sense, and which may be performed by employees, men, women 
or children, in or out of the State, and on his death every unfinished 
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duty of the printer can and must be, under existing law, completed 
by his personal representative. If i t  is an office, there is no law pres- 
cribing the term or duration of it, and it may be held for life as well 
as  a term of years, which puts i t  out of harmony with the whole genius 
and spirit of our political institutions, a conclusion which can be forced 
upon us, only on the most evident necessity. 

Assuming, as most favorable to the plaintiff, that this anomolous 
collection of duties has vibrated upon the dividing line between two 
departments, a closer view will show that  it has finally assumed a 
state of rest, upon the legislative side of the line. The office of State 
Printer, as such, was abolished in 1870. From that fime to  this, each 
political party, when it gained the ascendancy in the LegisBature, 
claimed and exercised the exclusive control over the public printing 
by their own election of, or contract with, the printer. I n  1873, ithe 
question was raised in a direct proceeding for that purpose, 
before Judge Moore, and i t  was then decided by him, in (102) 
a well considered opinion, to be not an office, and Ithat 
judgment was acquiesced in by the contestant and all the branches 
of the government. It would secm, then, that this action and acquies- 
cense of all the departments of the government had fixed tho true 
position of this place, in a manner not t o  be shaken. There is nothing 
in the nature of the duties t o  be performed to excite the jealousy 
of the other departments, or t o  disturb the equilibrium of either 
one of the three co-ordinate divisions of lthe supreme authority 
of the State. Whilc i t  is true that "the cxccutive, legislative and 
supreme judicial powers of the government ought t o  be forever 
separate and distinclt," i t  is also true that the science of govern- 
ment is a practical one; therefore, while each should firmly main- 
tain the essential powers belonging to it, it cannot be forgotten 
that  the three co-ordinate parts constitute one brotherhood, whose 
common trust requires a mutual toleration of the occupancy of 
what seems to be a "common because of vicinage," bordering the 
domains of each. 

It would seem as natural for the department which enacts the laws 
to control the publication of its Isbor, as for an author to secure the 
copyright of his work, and to control its publication. Printing and 
publishing are necessary part of the enactment of laws so essential 
that laws would be incomplete and valueless without being thus made 
known to those who are bound to observe them. 

We are not, therefore, disposed to go into a more curious and critical 
enquiry upon this question, where no great principle is involved and 
where such enquiries are more calculated to confuse than to answer 
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any useful purpose. We hold tha t  the Legislature has the right to let 
out tlre public printing hy contract. 

2. If this bc an office, the nest question would be, whcther the plain- 
tiff's t ide  can be valid without confirmation by the Senate, or wliethcr 
it falls witliin the decision i r ~  IIowertov, v. Tate .  68 N .  C.. 546. from 

which ~t seems d~st~nguisl.iablc. A5 we arc of opinion however, 
(103) that  it is not an ofice, we will not pursuc the enquiry, but pass 

to the next yuestlon. 
3. I s  the plamtifi' prosecuting his claim hji thc light form of action? 

Mandamus is a procecdmg t o  eonrpel a defendant to   perform a duty 
~211~11 1s owmg to the plamtrff, and can be maintained only on thc 
gromd lha t  t l x  relation has a prekent, clmr lcgal r~gl i t  to  the thing 
claimed, and that  it is tile duty of 111~ dcfvndant to render i t  to  hlm. 
I f  ~t appears from the complarnt that  two persons arc claming the same 
duty adversely to  ear12 other, against a t h d  party, the mrlt does not 
lie. Tom. L. D., t ~ t .  Mandcmus, 3 Eun. 1452, and that for the plain 
reason tha t  thc  21~le ~ m s t  he decided loctwcen them bcfore tlie dcfend- 
an t  can know to whoni the duty or tllrng is due. 

Tlie plalrli~fi here alleges that the deientlant, Turnw, on the 18th 
Dccenlbtlr, 1873, cntered mto a contract with a joint coimmttec of the 
two 1lousc.s to do  the pn lhc  prmtmg. and gave Lond to tlic St:atc for 
the perfsrm:xnce of the  d u t l ~ b  according to laar, and cljinlied the right 
to do tiw pimtinb Tlrat Ire, tlre plauntlil, aitcrwards, to w t ,  on the 
20Lh of the samc montli, was appomied Public Prmter by tlie Governor 
oi' the State, gave tlre bond, tooh tlie oath of office, and cla~med tlie 
same duty as Turner, from the cleicndnnt, llowerton, thc Sccrctary of 
Stai c. 

If the caw ~ c s t r d  upon this statement of the plaint~ff h~mself, i t  
would btx conclusrve against 11ln1. But  IIowerton m liis answer, states, 
tha t  wlicn ilm demmd wai niadc upon I r m ,  hy the plalntlff, being 
unable to  Lell whch  of the claimants had the better title, he a j~phed t o  
his consl~htiorial  nclvisei, tlrc Attoiney General of the State, to in- 
struct h n  in liis du t~es ,  and that Ire gave as  111s opmlon, tha l  Turner 
lisd tlrc bctter 11glrt and was ent~t led to tlre prmllng matter. I n  re- 
fusing tlic plaml14i, the Secretary of Statc was fully justified, ior t o  
liavc coinplled would h a w  becn a flagrant v~olatlon of the duty ol his 
office, in failing to 1,rotect tlrc property of the State. The law is not 

so unfaithful to  rtwlf, as to  allow its agents to sulrcntler its 
(104) nebis  to doubtful claimants. A judgment in ~nandanaus, docs 

not dceidc tlrc title, ior i f  the plaintiff obtained judgment agairist 
I-kowcrton, i t  would not estop Turner from bringing his a e t ~ o n  against 
the plaintiff, Brown. 
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The right sought to be tried, is not one between Brown and Hower- 
ton, but between Turner and Brown, yet the mandamus is against 
Howerton, a third party, who Kas no interest in the controversy, except 
to know who is thc rightful claimant, until which time no duty arises 
on his part, and no action lies against him. We have labored dili- 
gently, and failed to find, a single case in the books, where one of 
two persons clainling the same office adversely to each other, can by 
mandamus, call upon a third party, to  render a duty which is owing 
by him to the rightful one only of the two. 

The question of title is put directly in issue, and when that is the 
case, mandamus is not the form of action, but the appropriate remedy 
is an action in the nature of quo* warranto, not against Howerton but 
against Turner. People v. Olds, 3 Cal. 167; 2 Term R. 289; 3 John Ca. 
379. It is true that the latter action cannot be maintained, unless there 
is an intrusion and user of the office, by the defendant, and i t  is here 
alleged that Turner had not filled or used the office, and therefore the 
plaintiff was without remedy, unless by mandamus. Bgt the authorities 
establish, that entering into a contract and giving bond, or taking an 
oath of office, are acts which constitute such a user or intrusion, as will 
support the action, in the nature of quo warranto. Steph. Nisi Prius 
2441; Rex v. Tate, 4 East. 337; Hill v. Bonner, et al., 44 N. C., 257; 
Mos. on Mandamus. 

But suppose Turner was out of the way, and the undisputed title 
of the office was in the plaintiff, is he entitled to the relief he asks, 
upon the pleading? No stress is laid upon the fact, that the action i s  
not on the relation of the Attorney General, for we are of opiaion 
that  under the liberal provisions of the C. C. P., any parrty having 
a right, can sue in his own name, in all cases except wlhen otherwise 
expressly provided. In modern practice, mandamus is not a 
prerogative writ, but an ordinary process in cases to  which (105) 
it is applicable, and every one is entitled t o  i t  where i t  is 
the appropriate process for asserting ;the right claimed. Kentucky 
v. Dennison, per TANEY C. J. 24 How. 66. 12 Pet. 615. C. C. P. 
381, 362. 

Assuming, then, that the plaintiff can sue in his own name, especially 
under the circumstances of this case, the principle to be extracted from 
the case, as applicable t o  public officers, is this: Mandamus will lie 
where the act required to be done is imposed by law, is merely minister- 
ial, the relator has a clear right and is without any other adequate 
remedy. Mos. on Mandamus, 68. But i t  does not lie where judgment 
and discretion are to be exercised, nor to control the officer in the 
manner of conducting the general duties of his office. 2 Dillon on 
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Corporations, S. 665; 34 Pa. Rep. 496. In  Decatur v. Spaulding, 14 
Pet. 497, it was held that mandamus would not lie against the Secretary, 
because the duty required by the writ was executive, in which judg- 
ment and discretion had to be used, to-wit; in construing and passing 
upon an act of Congress. To the same effect in Brashear v. Mason, 
6 How. 92; U. S. v. Guthm'e, 17 How. 284, where the Court says, 
"It has been ruled that the only acts to which the power of the Courts, 
by mandamus, extends, are such-as are purely ministerial as to which 
nothing like judgment or discretion, in the performance of the duties, 
is left to the officer." So when an office is, filled by a person who 
is in by color of right, as we have shown by authority Turner to be, 
for the purposes of testing the title, a mandamus is never used, but 
a proper remedy is quo warranto. 20 Bach. 302; 7 Ga. 473; 2 Dun. 
and East. 259. The case of the U. S. v. Seaman, 17 How. 225, is an 
instructive one in point, and was this: There was a printer to the 
Senate and a printer to the House of Representatives of the United 
States, and a Superintendent of Printing to both Houses, whose duty 
it was to receive and hand out all the printing, according to an act of 
Congress, which provided that when a document was ordered by both 

Houses to be printed, the entire printing of such document 
(106) should be done by the printer of that House which first ordered 

it. On the 31st of January, 1854, the Commissioner of Patents 
sent in to the Senate that portion of his report relating to arts and 
manufactures, which the Senate, on the same day, ordered to be 
printed. On the 20th of March following, the Commissioner sent to 
both Houses the agricultural portion of his report, which the House 
first ordered to be printed. The printer to the Senate claimed that 
both reports constituted but one document, and that by virtue 
of the Senate order of 31st of January, he was entitled to the 
printing of the agricultural part, although i t  was first ordered to be 
printed by the House. The Superintendent refused to deliver it to 
the Senate printer, and mandamus was applied for to compel him. 
The Supreme Court held that mandamus would not lie, on the ground 
that the duty of the Superintendent required the exercise of judgment 
as to ascertain facts and draw conclusions. In  delivering judgment, 
Chief Justice TANEY says: "The rule is well settled that mandamus 
cannot issue in a case where discretion and judgment are to be exer- 
cised by the officer, and it can be granted only where the act required 
to be done is merely ministerial and the relator without any other 
adequate remedy. . . . Nor is there any reason of public policy or 
individual right why this remedy should be extended beyond its legiti- 
mate bounds to embrace cases of this description, for it would em- 
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barrass the operations of the executive and legislative departments 
of governments if the Courts were authorized to  interfere by this 
summary process in controversies be6ween officers in their respective 
employments, whenever differences of opinion Ias t o  their respective 
rights may arise." Marbrey v. Madison, 1 Cranch, 64; Kendall v. 
U. S., 12 Pet. 834; 2 Cowen 444; Ruside v. Walker, 11 How. 272; 
Cotton v. Ellis, 52 N. C., 545. 

Here Howerton was called upon to decide a grave constitutional 
question, in favor of one who claimed in the face of an act of the 
Legislature, the decision of a Judge, the delibcrate opinion 
of the Attorney General, and the uniform practice of all the (107) 
departmenis of the government up to that time. To say that 
mandamus will lie in such a case is wholly inadmissible. 

Judgment reversed, demurrer allowed and case dismissed. 
PER CURIAM. Judgnlent reversed. 

RODMAN, J. I concur in so much of the opinion of Justioe BYNUM, 
as hold that there is no such office as that of State Printer, and con- 
sequently that the plaintiff is not such an officer. With this opinion, 
I did not conceive that the question of the appropriateness of the 
remedy, was material and I have not considered it. 

SETTLE, J. (Dissenting.) I do not propose to discuss the questions 
presented for decision; but I merely wish to  state that I do not concur 
in the opinion of the majority of the Court, believing, as I do, that  
Clark v. Stanley, 66 N. C., 59; People v. McKee, 68 N. C., 429; People 
v. Johnston, Id. 471; People v. Bledsoe, Id. 459; People v. McGowan, 
Id. 520, and Howerton v. Tate, Id. 546, were well decided, and applying 
the principles upon which those cases are made, to stand to the case 
before us, I am forced to the conclusion that the Public Printer is an 
officer of the State, and that consequently the Legislature cannot 
either directly or indirectly appoint a person to discharge the duties 
of that office. 

It is true that the Legislature have professed to abolish the ofice 
of Public Printer, just as they professed to abolish the offices of the 
Boards of Directors for the Asylum, etc., but they have left all the 
important duties heretofore performed by the Public Printer, an officer, 
to be performed by the Public Printer, a contractor. 

Can i t  be, that such a play upon a word, can change the essence, 
the substance of a thing? It may be found that this Court has gone 
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too far, in the cases referred to. I do not think so; but cer- 

(108) tainly the opinion of the majority of the Court, in this case, 
cuts us loose from our moorings and puts us a t  sea again. 

READE, J., (dissenting.) I do not concur in the decision of the Court. 
It significantly ignores the recent cases of Clark v. Stanley, People v. 
Bledsoe, People v. McKee, People v. Johnston, etc., which were sup- 
posed to have settled the vexed question as to what arc offices in North 
Carolina, and who was the appointing power and puts everything a t  
sea. There IS no more important business than that of printing and 
publishing the laws, and the reports of officers and institutions. It is 
expressly required by the Constitution. It is prescribed in detail by 
several acts of the Legislature, prior to our present Constitution, and i t  
was also prescribed by law. The Public Printer was elected by the 
Legislature, with a provision for the Governor to fill vacancies. It 
is conceded that it was then an office, and that i t  continued to be an 
office, both under the old Constitution and under the new until 1869-70, 
when the Legislature passed an act abolishing the office, and the deci- 
sion is put upon the ground that the Legislature did then abolish the 
office, and that i t  had the power to do so, and that since that act, i t  
has not been an office, but a mere ministerial business, which may be 
done under contract by any one with whom the Legislature may con- 
tract, and by his administration, if he die. I admit that the Legis- 
lature did abolish the office as said; and for the sake of the argument, 
I admit that  i t  had the power to do so, but i t  is overlooked that what 
the Legislature abolished in February, 1870 (probably to get clear of 
an objectionable incumbent) it re-established in the next month, March, 
1870, so that  we have this case; an office exists on Monday; is abolished 
on Tuesday, and is set up again on Wednesday. What is it on Thurs- 
day? An undefined duty, "mechanical," says the decision. An ofice, 
says I. What practical effect is the abolishing act? It was thought 
to be of no effect, and therefore, is not brought forward in Battle's 

Revisal. It was admitted by the Legislature that the office was 
(109) set up again by the act of March, 1870, because, in the next 

year, 1870-71, they passed another act abolishing i t  again, which 
would have been a vain thing if there had been nothing to abolish. 
But the abolishing act of 1870-71 is also omitted in Battle's Revisal, 
and why? Because the office was re-established by several acts which 
are brought forth in Battle's Revisal, tit. Public Printing, and the 
duties of Public Printer, as now prescribed by-law, are substantially 
the same as they were before the present Constitution, and as they 
may be found in the Revised Code, tit. Public Printing. If i t  was an 
office then, why is i t  not an office now? I n  the cases cited above, the 
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Legislature abolished the officers of the Board of Directors for the 
Institutions, and created another Board, the "Board of Trustees," but 
the powers and duties of the Board wcre lcft as before, and therefore, 
it  was decided, that the abolition amounted to nothing, that the office -, 

continued, or if abolished, was set up again, but now the decision is 
that the Legislature may kill, but cannot make alive. 

I have said that since the act abolishine: the office. it  has been created 
L, 

again, and exists now with almost precisely the same duties and powers, 
as for a great many years. Compare Battle's Revisal, tit. Public 
Printer, with Revised Code, same title. The two principal alterations 
are that the public binding is not added to the printing, and the power 
to fill vacancies is not given to the Governor, so that now, if the 
Governor has neither the power to appoint to the office, nor to  fill a 
vacancy, we have this case. The Public Printer is elected in January 
and dies in February, the office is vacant until an administrator quali- 
fies the whole year. Then the office is vacant for the whole year, and 
no public printing can be done by anybody, although the Constitution 
requires that it shall be done, and although it  is more important to 
print and publish the laws than to make them; certainly such ought 
not to be the law. 

Cited: Sneed v. Bullock, 77 N. C. 283; O'Hara v. Powell, 80 N. C. 
109; Xaulzders v. Gatling, 81 N.C. 301; Haymore v. Comrs., $5 N.C. 271; 
Ellison v. Raleigh, 89 N. C. 130; Burton v. Furman, 115 N. C. 169; 
Russell v. Ayer, 120 N.C. 197; Lyon v. Comrs., 120 N.C. 243; Wilson 
v. Jordan, 124 N.C. 709; Greene v. Owen, 125 N.C. 215; Burke v. 
Comrs., 148 N.C. 47; Rd of Ed. v. Comrs., 150 N.C. 123; Rhodes v. 
Love, 153 N.C. 470; S. v. Knight, 169 N.C. 350, 356, 361; Britt v. 
Bd. sf Canvassers, 172 N.C. 805; Bd. of Ed. v. Bd. of Comrs., 178 
N.C. 313 ; Public Service v. Power Co., 180 N.C. 346 ; Comrs. v. Comrs., 
184 N.C. 407; Bd. of Ed. v. Comrs., 189 N.C. 653; Bouldin v. Davis 
197 N.C. 734; Xteele v. Cotton Mills, 231 N.C. 640; IIospital v. Joint 
Committee, 234 N.C. 680. 
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( 1  10) 
DANIEL T. JORDAN v. HENDERSON COFFIELD AND WIFE, MARY E. 

Ncccssaries for which a n  infant may become liable, not only includes such 
articles a s  a re  absolutely necessary to support life, but also those that are  
suitablc to the state, station and degree of life of the person, to whom they 
a re  furnished. 

The plaintiff, a merchant, furnished the feme defendant during her infancy and 
just before her marriage, with certain articles, among which was her bridal 
outfit, and a chamber set:  Held, that  i t  was not error in  the Judge below 
to charge the jury, if they believed that  the articles furnished, were 
actually necessary and of a fair and reasonable price, the plaintiff was 
entitled to  recover. 

The obligation of the mother is not the same a s  that  of the father to support 
infant children; and the weight of authority both in this country arid in 
England, is against the liability of the mother to this burden, except under 
peculiar circumstances. 

CIVIL ACTION, commenced in a Justice's Court, from whence it was 
carried by appeal to the Superior Court of CHOWAN County, where 
it was tried before Albertson, J, at  Fall Term, 1872. 

Plaintiff seeks to recover from defendants an account for $104.25 
with interest, under the following state of facts: 

The defendant Cofficld and wife, Mary E., (formerly Mary E. 
Gaskins,) intermarried in January, 1870; and the account of the plain- 
tiff, the basis of this action, is for necessary articles furnished the 
wife just before her marriage, consisting of her bridal outfit, and among 
other things a suite of chamber furniture, costing $55;  all which articles 
were received and used by defendants, and still are in their service 
ant! use, except such oi' the same as are worn out. 

I t  was proved that the defendant, Mary E., was the daughter of 
.John a d  Mary P. Gaskins; that John died intestate in 1864, leaving a 

widow and two children, the feme defendant and a younger 
(111) sister; that up to 1869, articles furnished thc feme defendant 

and her sister, by the plaintiff, who was a merchant in Edenton, 
were charged to the mother; but since 1869, the plaintiff charged what- 
ever was purchased by or for them, directly to themselves; for the 
reason that he knew that the mother was in embarrassed circumstances, 
owing him at  the time a debt of several hundred dollars, to secure 
which he had to purchase a mortgage made by her to another person. 
When the mother died in the Fall of 1871, her estate was insolvent. 
The plaintiff further proved, that at  the time he changed the manner 
of charging the articles purchased by the feme defendant and her sister, 
he informed her and her mother of the fact; and that after being so 
informed, she, the feme defendant, sent for him and ordered the goods 
charged in the account sued upon; that the articles were necessaries, 
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and suitable for a person in the social condition of the defendant, 
Mary E., and that payment therefor had been frequently demanded 
and refused. The plaintiff's clerk testified to the same thing as to the 
goods being necessaries, and further, that he delivered and charged 
t,he most of them himself, and that the account was correct. 

On the part of the defendant, i t  was proved, that a t  other stores 
in Edenton, articles furnished the ferr~e defendant and her sister was 
charged to  the mother; that they, the daughters, had no other estate 
than an interest in land descended from their father, upon which the 
mother had dower, and from which they derived no income; that there 
was $1,000 in the hands of an attorney in Tennessee belonging t o  the 
sisters, and that their mother, who was administratrix of her deceased 
husband, had recovered some $840 belonging to the estate, and in 
1868 another $1,000; and that the estate was worth about $4,000, all 
of which facts were known to the parties. 

Upon the cross-examination, the plaintiff showed, that the accounts 
referred to were for small amounts, some of which were still unpaid. 
Other witnesses proved that the credit of the mother in 1869-70 was 
failing, whilst some testified that in 1869 she was regarded as solvent. 
The defendant, Coffield, swore that no demand for the payment 
of the account had ever been made on him; on his c row (112) 
examination he stated that  the articles chargcd were now in 
the possession and use of himself and wife. It was also proved, that 
the bond of the administratrix, the mother, was worthless. 

His Honor charged the jury, that if they believed that the articles 
furnished by plaintiff, were actually necessary, and of a fair and 
reasonable price, then the plaintiff was entitled to recover. Defendants 
expected. 

The jury returned a verdict in favor of the plaintiff, for the sum 
of $123.21, of which $104.25 is principal money, bearing interest from 
the 18th day of November, 1872. Judgment is accordance with the 
verdict, and appeal by defendants. 

Gilliam (1% Pruden and Smith & Strong, for appellants. 
A. M. Moore, contra: 

1. What are necessaries, is a mixed question of law and fact. Smith 
2). Young, 19 N. C., 26. 

2. The defendant Mary, durn sola was liable. Dalton v. Gib, 5 Bing. 
N. C., 83; Bradshaw v. Eaton, 5 Bing. N. C., 99; Hyman v. Cain, 48 
N. C., 111, is also in point. Parsons on Conltracts, Chap. 17, Sec. 3; 
Hussey v. Rountree, 44 N. C., 110, will not apply in our casc; this de- 
fendant had no guardian. 
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3. As to liability of mother to pay the debt, she was not responsible. 
Parsons on Contracts, pp. 308 and 309; David v. Howard, 4 Mass. 97. 

4. No point as to liability of the husband was made in Court below. 
If his liability for debt of his wife contracted dum sola, is to be con- 
sidered in this Court, i t  is submitted, that since his marriage he has 
retained, and now retains, a set of chamber furniture, worth $55, in 
his possession. 

That  in any event, any debt contracted by his wife, and for which 
she was liable, can be collected from him; the statute in regard thereto 

having become a law since this contract and judgment. 
(113) Does the Constitution of 1868 effect any change? Previous 

to that time the husband only became entitled to personal prop- 
erty, on condition, he reduced the same into possession. The idea that 
the husband was liable simply because he acquired the property of the 
wife by marriage, is hardly consistent with the law. Suppose the wife 
had no property. The husband was still liable for her debts contracted 
dwm sola. 

SETTLE, J.  The plaintiff, who is a merchant, furnished to the feme 
defendant certain articles, just previous to her marriage, consisting of 
a chamber set and other articles, constituting her bridal outfit, 
amounting in all to the value of one hundred and four dollars and 
twenty-five cents. It is conceded that the chamber set is still in the 
possession and use of the defendants. 

To the plea of infancy, the plaintiff replies, necessaries. 
The evidence in regard to the estate and degree of the feme defendant 

is set forth in the record. 
His Honor ehargd, that if the jury believed the articles furnished 

were actually necessary, and of a reasonable price, the plaintiff was 
entitled to  recover. The record simply states that the defendant ex- 
cepted. But we see no objection to this charge. 

In  Smith v. Young, 19 N. C., 26, DANIEL, J., states the rule governing 
such cases with great clearness. He says: "The question whether 
necessaries or not, is a mixed question of law and fact, and as such 
should be submitted by the Judge to the jury, together with his 
directions upon the law; whether articles furnished to an infant are of 
the classes for which he is liable, is matter of law; whether they were 
actually necessary and of reasonable price, is matter of fact for the 
jury." 

In  addition to the authorities cited by the learned Judge, in support 
of this proposition, we would add the recent case of Ryder v. Wombwell, 
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decided in the Court of Exchequer, and reported in Law Reports of 
1868-69, page 31. 

His honor is to be understood as holding the: articles furnished 
to be of the class for which tlic defendant would be liable, a d  (114) 
it appcars from the record <that there was evidence, which was 
well left to  the jury, and from which they might have properly found 
that the articles werc necessary to one in the degree and condition of 
the defendant, and that they werc of reasonable price. There is an 
exception to the general rule, that an infant is incapable of binding 
himself by a contract made, not in favor of tradesmen, but for the 
benefit of the infant himself, in order that he may obtain necessaries on 
a credit. As is well said in Hyman v. Cain, 48 N. C., 111, "Infants 
had better be held liable to pay for necessary food, clothing, etc., than 
for the want of credit, to be left to  starve." 

Nor are we to understand by the word necessaries, only such articles 
as are absolutely necessary to support life, but i t  includes also such 
articles as are suitable to the state, station and degree in life of the 
person to whom they are furnished. Peters v. Fleming, 6 M. & W., 46. 

Although the point is not distinctly made, upon the record, yet i t  
would seem that the defcndant relies somewhat upon the idea that 
her mother was bound to support her, notwithstanding thc fact that 
she had some estate of her own. The obligation of the mother is not 
the same as that  of the father t o  support infant children, and the 
weight of authority, both in this country and in England, is against 
the liability of the mother to this burden, except under perculiar cir- 
cumstances. 1 Parsons on Con., 5th ed., p. 308. 

Let it bc certified that there is no crror. 
PER CURIAM. Judgment affirmed. 

Cited: Turner v. Gaither, 83 N.C. 362; In  re Lewis, 88 N.C. 33; 
Cole v. Wagner, 197 N.C. 696; Casualty Co. v. Lawing, 225 N.C. 107; 
I.n re Dunn, 239 N.C. 384. 
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(115) 
STATE on THE RELBTION OF GEORGE W. FOUST V. R. M. STAFFORD 

AND OTHERS. 

In a n  action against a Sheriff for negligence and not using due diligence in 
endeavoring to collect a judgment, the execution on which had been regu- 
larly placed in his hands, the defence being that  the execution was held up 
by direction of the plaintiff; and on the trial, the jury find all  issues in 
favor of the defendant: Held, that  i t  was no ground for a new trial, that 
the jury failed to give the plaintiff nominal damages, under the instruction 
of the Court. 

CIVIL ACTION, tried before Tourgee, J., and a jury a t  the Fall Term, 
1871, of GUILFORD Superior Court; and afterwards, to-wit: 26 April, 
1872, determined by his Honor a t  Chambers. 

The plaintiff brought this action against the defendant, Stafford, 
who was Sheriff of Guilford, and others, his sureties, alleging that in 
1867, he, the plaintiff, obtained a judgment in the Court of Pleas and 
Quarter Session of that county, against one Wharton and one Coble 
for $313.50 and costs; that he caused to be issued, 17th December, 
1867, a f ier i  facias on said judgment, which came into the hands of the 
defendant, Stafford, who from the want of due diligence and by reason 
of negligence, failed to make the money, whereby it was lost to the 
plaintiff. 

I n  his answer, the defendant, Stafford, admits the receipt of the 
execution, and the fact, that a t  the time, the judgment might have been 
collected out of Coble, one of the judgment debtors, (Wharton being 
admitted by all parties to be insolvent,) and relies, as a defence, and 
so alleges, that the execution was held up by the direction of the plain- 
tiff, until Coble himself became insolvent. 

On the trial, the jury found all the issues in favor of the defendants, 
when the plaintiff gave notice of an appeal to this Court. The record 
sent up then states: 

"Afterwards, to-wit: the 26th of April, 1872, at  Chambers in Greens- 
boro, the following proceedings were had: 

(1 16) SUPERIOR Cou~~-GuiLford County : 

State on the relation of I 
G. W. Foust, plaintiff 

against i At Chambers, a t  Greensboro, Sat- 

R. M. Stafford, defendant urday, the 26th day of April. 

and others. 
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I n  the action a verdict and judgment having been rendered in favor 
of the defendants a t  Fall Term, 1871, and the plaintiff having moved 
a t  the trial term, for a new trial, on the ground that  the jury should 
have rendered a verdict in favor of the plaintiff for nominal damages, 
according to the instructions of the Court, and said motion being 
continued regularly a t  Chambers, from time to  time, until this time: 
on consideration of the motion, the Court being satisfied, that the 
relator, according to the charge of the Court, was entitled to  a verdict 
for nominal damages and no more; and the defendants offering t o  
pay a penny and costs, and forthwith doing the same: thereupon, i t  is 
adjudged by the Court, that  the moltion for a new trial be overruled. 

A. W. TOURGEE, Judge, etc. 

From which judgment the plaintiff appeals, and assigns for error, the 
refusal of the Judge to grant the new trial asked for, on the statements 
and adn~issions contained in the order (judgment) itself. 

Scott, for appellant. 
Dillard, Gilmer & Smith, contra. 

SETTLE, J. This is an action upon a sheriff's bond, in which he and 
his sureties are sought to  be held liable, for his failure to  collect, under 
a j'i. fa., placed i11 his hands, a debt of $313.50 with interest and costs, 
due by judgment from T. G. Wharton and David Coble, the defendants 
in the execution, to  the relator. 

It appears, from the complaint in this action, that a t  the time of the 
rendition of the judgment against 'CVharton and Coble, the de- 
fendant Wharton was wholly insolvent, and that  he has con- (117) 
tinued so ever since; and further, that Cublc soon, tliereaftcr 
bccmit. wilolly insolvent; but i t  is insisted that "by the want of due 
diligence, and by the reason of Che negligence" of the defendant Staf- 
ford, the relator has lost his debt. 

The defendant Stafford admits that when the execution came into 
his hands, the money might have been made out of a t  least one of the 
defendants, but he avers that thc execution was withheld, and indul- 
gence given, by the direction of the relator. 

Upon these pleadings, the parties go the jury, who find all issues in 
favor of the defendants. 

So we are to  take it  that  the defence relied upon is true, and if so, 
i t  was a complete defence, and the verdict should not have been 
disturbed. 

But the plaintiff moved his Honor for a new trial, upon the ground 
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that  the jury had not given nominal damages, in accordance with the 
instructions of thc Court, and thereupon his Honor, as appears from 
the judgment which he signed, and which is sent by counsel who settled 
the case to this Court, "being satisfied that the relator, according to the 
charge of the Court, was entitled to a verdict for nominal damages, 
and no more;" permitted the defendant to pay a penny and the costs, 
and overruled the motion for a new trial. 

Thereupon the plaintiffs appealed. There is no assignment of 
errors, in the charge of his Honor, and, as already said, as far as we can 
see from the case agreed by counsel, he might have well refused to 
disturb the vcrdict in any manner. 
, However, since he did so, and the plaintiff was still dissatisfied, the 
charge of his Honor should have been set forth, or a t  least there should 
been some assignment of errors, in order that this Court might pass 
intelligently upon the ease. 

Upon the record before us, we must say that there is no error. 
PER CURIAM. Judgment affirmed. 

BANK OF CHARLOTTE v. R. F. AND J. M. DAVIDSON. 
A promissory note payable in Confederate currency in 1863, is a contract to 

pay money, and not a contract to deliver specific articles : Vence, a tender 
of the money a t  the day does not satisfy the debt, but  only stops the interest. 

I n  a n  action upon such note, where the money tendered had been refused: 
It was IzeZd, that  although the defendant need not bring into Court the 
Confederate money, now worthless, he should have accompanied his plea 
by a payment into Court of the statutory equivalent for such Confederate 
money : Be ld  further, that  the plaintiff was entitled to interest from the 
date of the service of his summons. 

CIVIL ACTION, (on a note given in 1863,) tried before his Honor, 
Judge Moore, at  the July (Special) Term, 1873, of MECKLENBURG 
Superior Court. 

Upon the verdict, the Court gave judgment for the scale value of the 
note a t  its date, with interest from the rendition of the judgment. 
Plaintiff appealed. 

The facts pertinent to the decision in this Court are fully stated in 
the opinion of Justice RODMAN. 
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J. H. Wilson, for appellant. 

As to tender and refusal of payment in Confederate money see 
Terrill v. Walker, 65 N. C., 91; same case, 66 N. C., 244. 

A plea of tender is of no avail unless accompanied by a payment 
of money into Court of the amount admitted to be due. Jenkins v. 
Briggs, 65 N. C., 159. 

The Courts of this State have habitually treated notes payable in 
Confederate money as having all the attributes of promissory notes, 
and a tender of the like money in payment of same, which the payee 
refuses to  receive, will not bar the debt. Wooten v. Sherrard, 68 N. C., 
334. See Battle's Revisal, Ch. 34. 

Burringer and McCorkle & Bailey, contra. (119) 

Cable v. Hardin, 67 N. C., 472, has this head note, and is exactly in 
point: 

"Where a note was given in 1862 for a loan of Confederate money, 
and afterwards in 1864, the obligor tendered the amount due in Con- 
federate currency, a portion of which was received and a new note 
given for remainder: I t  was held, that the old debt must be regarded 
as paid and the transaction a new loan and the scale applied as of that 
debt." 

In  the present case, the note was dated 26th of October, 1869, and 
mas made due and payable sixty days after the 7th of November, 1863. 
The jury found, and the case shows, that this note was in renewal in 
part of two other notes then falling due, also payable in Confederate 
currency, one of $15,000, dated February 28th, 1863, and one of 
$10,000, dated May 23d, 1863-the residue of said two notes being then 
paid off. 

The jury further found, and the case also states, that i t  was part of 
the contract that  i t  was to be paid in Confederate currency, and "that 
the same was duly tendered a t  the maturing of the note." 

The rule as to bringing the money into Court can have no application 
to a contract of this kind. That rule applies when a dcfendant admits 
a specific subsisting debt, payable in a currency recognized by the 
Court, and which the party also tenders to the Court. But in all Con- 
federate contracts a public statute intervenes and applies new rules for 
ascertaining the value of such contracts, and makes them payable in 
another and a very different currency. The dicta in several late cases 
would seem to apply the old rule. But consider Johnston v. Crawford, 
61 N. C., 342; Terrell v. Walker, 65 N. C., 91. 
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RODMAN, J. On the 26th of October, 1863, the defendant was in- 
debted to the plaintiff by one note for $15,000, dated and made 28th of 
February, 1863, and by another for $10,000, dated and made 29th of 

May, 1863. On said 26th of October, defendant paid all of the 
(120) $15,000 notc except $2,820.50, and all of the $10,000 note except 

$2,179.50, (the two sums remaining unpaid amounting to $5,000.) 
In payment of this balance, the defendant gave the note sued on in this 
action, which was dated on said 26th of October, and payable at  sixty 
days after 7th of November, 1863. 

It was agreed at  the time, that the note should be paid in Confederate 
currency, but this agreement was not inserted in the notc, which was 
payable in dollars generally. On the day of its maturity, the defendant 
tendercd to the plaintiff the full amount of the note in Confederate 
currency, which the plaintiff refused to receive. The summons in this 
action was issued on the 17th of December, 1868, returnable to Spring 
Term, 1869, of Mecklenburg Superior Court. It does not appear on 
what day the summons was served. 

On this case three questions are made: 
1. What was the effect of the tender on the 7th of January, 1864? 
2. At what date is the legislative scale to be applied? 
3. From what time does interest run on the principle debt? 
1. We have recently said in several cases, that contracts such as 

that now before us, have been always regarded by the Legislature, and 
by this Court, as contracts to pay money, and not as contracts to 
deliver specific articles. Wooten v. Xherrard, 68 N. C., 334, and that 
consequently, the effect of a tender refused, is not to discharge the 
debt, but merely to stop the interest. That this is the law of contracts 
to pay money ordinarily, is settlcd. I t  is so laid down in all the text 
books, and must follow from the rule that a plea of tender must aver 
that the defendant has always been ready and willing to  pay, and must 
be accompanied by a payment of the money into Court for the use of 
the plaintiff. An omission to pay the money into Court makes the plea 
a nullity, and plaintiff may sign judgment. Bray v. Booth, 1 Barnes 

131; Kether v. Shelton, 1 Stra. 638. 
(121) There are two cases however, directly decisive of the question, 

as to deserve bcing quoted. Dent v. Durn, Ex'r., 3 Camp. 296, 
was an action on two notcs. The defendant had given her agent a sum 
of money for the purpose of taking them up; the agent went to the 
plaintiff and offered to pay principal and interest on having the note 
delivered to him, but the plaintiff having mislaid the notes, could not 
deliver them. The agcnt afterwards failed with the money in his hands. 
The notes were not discovered until a short time before the commence- 
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ment of the action. Lord ELLENBOROUGH said a tender could not 
extinguish the debt, but the interest ought to stop from the offer to 
pay- 

In  Dyer, there are several cases on the effect of a tender in debased 
money, but none of them appear t o  have been decided, except Pong v. 
John de Lindsay, 82 a. which is thus digested: "If a t  the time ap- 
pointed for payment, a base money be current in lieu of sterling, tender 
a t  the time and place, of that base money is good, and the creditor 
can recover no other." Probably the base money was still current a t  
the time of the trial. See also anonymous case p. 72. These old cases 
are referred to, rather as being curious, than as authorities. 

In  Dixon v. Clark, 5 Man. Gr. and Scott, C. B. 365. (57. E. C. L. R.) 
which was elaborately argued, WILDE, C. J., says: "In actions of debt 
and assumpsit, the principle of the plea of tender, in our apprehension, 
is, that the defendant has been always ready, Toujours prist, to perform 
entirely the contract on which the action is founded; and that he did 
perform it, as far as he was able, by tendering the requisite money; the 
plaintiff himself precluding a complete performance by rcfusing to 
receive it. And, as in ordinary cases, the debt is not discharged by 
such tender and refusal, the plea must not only go on to allege that the 
defendant is still ready, uncore prisk, but must be accompanied by a 
profert in curiam of the money tendered. If the defendant can main- 
tain this plea, although he will not thereby bar the debt, (for that 
would be inconsistent with the uncore prist and profert in curiam, 
yet he will answer the action in the sense, that he will recover 
judgment for his costs of defence against thc plaintiff, in which (122) 
respect lthe plea of tender is essentially different from that of 
payment of money into Court." 

With respect to the averment of toujours prist, if the plaintiff can 
falsify it, he avoids the plea altogether." "Consequently, a plea by 
the acceptor of a bill or the maker of a note of a tender post diem is 
bad, notwithstanding the tender is of the amount of the bill or note, 
with interest from the day i t  became due up to the day of the tender, 
and notwithstanding the plea alleges, that the defendant was always 
ready to pay, not only from the time of the tender, as  the plea was in 
Hume v. Peploe, 8 East, but also from the time when the bill or note 
became payable." For American cases, see Raymond v. Bernard, 12 
Johns, 2 Pars. Bills and Notes 621; Shields v. Loxear, 34 N. J. Law, 5 
Broom 496. 

The answer to this question is governed by the decision in Cable v. 
Hardin, 67 N. C., 472. The scale must be applied a t  the date of the 
note. The former debts were discharged by the accord and satisfaction 
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upon which the note sued on, was given. That  such a transaction 
is a discharge and satisfaction of the old note see Am. Note to 
Cumber v. Wane, 1 Smith L. C. p. 458, citing Sutton v. Albatross, 2 
Wall. and 10 Sergeant and Rawle 75, Banlc of U. S. v. Daniel, 12 Peters 
34, 4 J. J. Marshall, 1. 

As there was a constant depreciation of Confederate currency, this 
rule may seem a hard one. But we must look to the intention of the 
parties a t  the time. There can be no doubt that the parties intended 
to discharge and destroy the old debt, and create a new one; and 
although they did not then foresee all the consequences,.yet we must 
give to their contract its legitimate consequences; otherwise we should 
now be undertaking to make a contract for the parties which they 
did not make. 

3. This point has not before been presented to us. We think, how- 
ever, that  by the application of admitted principles, we can answer i t  

equitably. 
(123) A tender after the day has no effect, because the defendant 

cannot sustain the averment in his plea, that he was always 
ready, and a plea which averred that he had always been ready since 
the tender would be had Turner v. Goodwin, Stark 150; Habdeny v. 
Tuke, Willis 682; Say 18; Dixon v. Clarke, ante. For the same reason, 
if after the tender, the creditor demands payment, which is refused, 
the interest runs a t  least from the demand, Spybey v. Hvde, 1 Camp. 
181,5 B. and A. 630; Coore v. Callaway, 1 Esp. 115. 

Ordinarily a plea of tender must, as we have seen, be accompanied 
by a payment into Court; and hence in the case of an ordinary con- 
tract, to  pay money, this question could never arise. We agree that 
as the Confederate currency had become entirely worthless before 
this action was brought, there was no reason why that should have 
been brought into Court along with the plea of tender. But the de- 
fendant could have accompanied his plea by a payment into Court of 
the statutory equivalent for the Confederate currency, to-wit, its 
value according to the scale; and i t  was his duty to do so. If this 
action had been brought before the legislative adoption of the scale, 
i t  might have been different, as in that case the defendant could not 
have known with certainty the amount of his indebtedness, and the 
plaintiff's demand would have been in the nature of unliquidated 
damages, in which a plea of tender is impracticable. But in 1868, the 
sum due to the plaintiff might have been precisely known. We think 
plaintiff is entitled to interest from the service of the summons, or, as 
that is not stated, and i t  must be presumed to have been soon after the 
issue of the summons from the date of its issue. 
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The judgment below is partly affirmed, and partly reversed, and 
judgment will be entered in this Court in conformity with this opinion. 
Neither party will recover costs in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: Love v. Johnston, 72 N.C. 420; Lee v. Manlcy, 154 N.C. 247; 
DeBruhl v. Hood, 156 N.C. 54; Medicine Co. v. Davenport, 163 N.C. 
298; Debnam v. Watkins, 178 N.C. 239; Ingold v. Assurance Co., 230 
N.C. 148. 

(124) 
RACHEL STOKES' ADM'R. v. JOSIAH COWLES AND OTHERS. 

The value of a promissory note, dated March, 1863, payable on demand, is the 
sum due upon applying the Legislative scale a t  the time the note was made, 
and not when payment was demanded. 

CIVIL ACTION, (to recover a promissory note,) tried before his Honor, 
Judge Albertson, a t  the August (Special) Term, 1873, of ROWAN 
Superior Court. 

At Fall Term, 1870, the case was submitted to a jury, who returned 
a verdict in favor of the plaintiff for $2000, the full amount of the note 
sued upon, with interest from the date thereof. The note was dated 
2d March, 1873, and made payable on demand. I n  their verdict, the 
jury in applying the scale to estimate the value of the note in currency, 
adopted the time of the demand, to wit, March, 1864, as the proper 
time t o  ascertain its value; and the plaintiff, insisting that the scale 
should be applied a t  the date of the note, moved for a judgment in 
accordance therewith, notwithstanding the verdict. This motion was 
continued until the last August Term, when his Honor refused the 
plaintiff's motion, whereupon he appealed. 

McCorkle & Bailey, for appellant. 
No counsel for defendant, in this Court. 

RODMAN, J. There is nothing in this case to distinguish i t  from the 
case preceding, Bank v. Davidson, and numerous other cases of a similar 
character. The legislative scale must be applied a t  the date of the 
note. The Legislature of 1866 thought i t  equitable that  in all cases 
whether upon loans of Confederate money or on purchases of prop- 
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(125) erty, the borrowwer or piwchuser should repay the value 
which he received. Such contracts were not looked on as con- 

tracts to deliver stocks or specific articles of fluctuating value, where 
the damages for the breach would be the price of such articles on the 
day of delivery. We have felt ourselves bound by the intent and lan- 
guage of the act, and we have no reason to doublt that the assumed 
equity upon which the act was founded, was the one really and properly 
applicable to such cases. 

We do not think that i t  makes any material difference that  the 
note sued on, was payable on demand, or earlier a t  the option of the 
makers; or that i t  expressed on its face that i t  was payable in Con- 
federate money. 

Judgment below reversed and judgment may be entered here in con- 
formity with this opinion. 

PER CURIAM. Judgment reversed. 

(126) 
JAMES McCOP v. WM. C. WOOD, ADM'R. 

A and B in January, 1872, entered into a verbal agreement, that B should 
cultivate A's farm that  year, A furnishing the teams and B labor; A was 
also to  advance money during the year to  pay the labotrerrs, which advances 
were to be a lien on R's share of the crop, and when the crop was gathered, 
A was to have two-thirds thereof and B one-third. I n  September, B as- 
signed to C, the plaintiff, his interest in  the crop, to secure a debt, and 
during the same month died ; A administered on B's estate, and filed a lien 
on his par t  of the crop to secure the amounts he had advanced for labor, 
and for gathering the crop after B's death: p e l d ,  that  A, the defendant, 
was entitled to be paid the money advanced for housing the crop ; and that 
for the amount paid to the laborers, he was subrogated to their right of an 
inchoate lien on the crop in preference to the claim of the plainti%. 

(126) CIVIL ACTION, (commenced by warrant, and carried up to the 
Superior Court of CHOWAN County, by appeal,) where i t  was 

heard and determined by Albertson, J., a t  Fall Term, 1873, upon the 
following CASE AGREED: 

"A verbal agreement was made in January, 1872, between defendant, 
Wood, and his intestate, Miller, that  his intestate, Miller, should culti- 
vate his farm for that year. Defendant was to furnish the team; 
Miller to furnish labor and cultivate and house the crop, and deliver 
to defendant two-thirds of the crop made. It was agreed that Wood 
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should advance money to pay for labor, and that the crop should be 
bound for such advances. 

In  September of that year, the intestate conveyed to plaintiff his 
interest in the growing crop on defendant's land, to sccure a debt of 
$75, which conveyance was duly registered. Intestate died the last 
of September, 1872, before any part of the crop was gathered, and 
defendant administered on his estate, and had the crop gathered and 
sold. 

During the year, and before the execution of the trust to the plain- 
tiff, the defendant, Wood, paid in money for labor employed in making 
the crop, the sum of $-, and expended in gathering his intestate's part 
of the crop, the further sum of $-. As soon as the crop was gathered 
and prepared for market, the defendant, Wood, caused his claim for 
advances to be filed as a lien in the proper office. The intestate's 
part of the crop sold for $-. The defendant expended money in 
securing the crop after the death of the intestate. 

It was agree that this latter sum was to be re-paid to the defendant, 
before the plaintiff's claim. It was also agreed, that if his Honor 
was of opinion, that if the lien on the crop, filed by defendant, for 
money paid for labor, prevailed over the claim of the plaintiff, then 
judgment should be entered for $-; but if his Honor was of opinion, 
that the defendant, Wood, had no lien on the crop for those payments, 
then plaintiff was to have judgment for his full demand, $-." 

Upon consideration, his Honor being of opinion with tho 
plaintiff, gave judgment for his full demand; from which judg- (127) 
ment, defendant appealed. 

N o  counsel i n  this Court for appellant. 
A. M.  Moore, for plaintiff, submitted. 

That  the judgment of the Court is correct. 
1st. The intestate conveyed his interest in crop to plaintiff-the 

conveyance was recorded during his life-and has precedence over the 
account filed by defendant. 

To create a lien for advances for agricultural purposes, Ch. 1, laws 
1866-67, must be strictly followed. 

2d. The debt for which defendant claims preference, was one due 
by intestate to Wood & Hathaway. It was charged to dcfendant, and 
evidence by Hathaway to establish i t  was incompetent. 

RODMAN, J. It appears from the case agreed that the whole object 
of this action is to determine the priority between the liens of the 
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plaintiff and defendant respectively, upon the crop raised by Miller. 
But for that agreement the question would not arise at all in the 
present case. The warrant claims a debt of $100 alleged to be owing 
to the plaintiff by Miller, and as i t  is admitted that Miller did owe 
the plaintiff $75, the plaintiff would be entitled to  judgment against the 
defendant as administrator of Miller for that sum. No question of 
lien would arise, nor would the judgment fix the defendant wit,h assets. 
I ts  whole effect would be to ascertain the debt. Disregarding, how- 
ever, the irregular way in which the question is presented, we proceed 
to consider the question upon which the parties desire our judgment to 
be given. 

The facts are these: Wood owned a farm. I n  January, 1872, i t  
was verbally agreed between him and Miller, that Miller should culti- 
vate the farm for that year, Wood furnishing the team, and Miller 
doing or furnishing the labor. The crop when gathered was to be 

divided, Wood receiving two-thirds and Miller one- third. 
(128) The case further says: "It was agreed that Wood should advance 

money to pay for labor, and that the crop should be bound for 
such advance.'' This agreement, i t  will be noticed, was not in writing, 
and of course was not registered. Assuming that in the absence of any 
statute avoiding it, the agreement would have had the effect to convey 
to Wood the interest of Miller in the expected crop as a security for 
the advances which Wood was to make, i t  is clear that i t  is avoided 
as against creditors and purchases for a valuable consideration from 
Miller, by Rev. Code, Ch. 37, Sec. 22. Neither is i t  directly made 
good by anything in the acts concering liens of laborers and material 
men. The acts in existence at  the date of the agreement between Miller 
and Wood (January, 1872,) were the acts of 1869-70, Ch. 206, and 
of 1866-67, Ch. 1, as qualified by that act. The act of the 1st of 
March, 1873, (acts 1872-73, Ch. 133,) re-enacting the act of 1866-67, 
had then no existence. If the claim of Wood was, that upon the par01 
agreement of January he advanced money to Miller upon the security 
of the expected crop, he would have no lien, because the agreement 
was not in writing as i t  is required to be, not only by Revised Code as 
cited, but by the act of 1866-67. The lien of the plaintiff which was 
good between the parties to the contract, viz: himself and Miller would 
thus be the only lien. 

The case, however, is that Wood paid laborers on the farm to a 
sum which is left blank in the case agreed, before the plaintiff received 
the assignment from Miller under which he claims. It is contended 
for the defendant that the laborers had a lien, which by the payment 
of their claims by Wood passed in equity to him, and which, as against 
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thc plaintiff was not lost by Wood's omission tjo file notices with the 
proper officer according to  lthe act of 1869-70. 

We hold that the laborers had an inchoate lien preferable to that 
of the plaintiff, which might have becn perfected by filing notice, and 
would have related back to the commencement of their work. Warren 
v. Woodard, post 382. But in that case it must be noticed, that the 
plainitiff made his advances while the defendant was doing 
work, and before the right to perfect the lien was lost. Whether (129) 
the laborers whom Wood paid were in a like condition, the case 
does not state. As no point was made upon that ,we assume that they 
were. Then we consider that their rights of lien passed to Wood upon 
the payments without an express assignment. Wood was substantially 
a surety for Miller to these claims. Although his contract with Miller 
that his advancements should be a lien on Miller's share of the crop, 
yet his agreement to make the advances was binding on him, and Miller 
might have recovered in case of a failure. Again, his share of the 
crop was equally liable with Miller's for the pay of the laborers, for 
which Miller was primarily bound. Under these circumstances he was 
by force of the contract bound to pay Miller's debt. The law is that 
if a surety pays a bond of his principal, for which there is no collateral 
security, the bond is thereby extinguished, unless he takes an assign- 
ment to a trustee. Sherwood v. Collier, 14 N. C., 380. But in equity 
i t  is held that if the creditor has taken a collateral security for the 
debt, the surety, on payment, is subrogated to the rights of the creditor 
in the security, without an express assignment. Smith v. McLeod, 38 
N. C., 390. In  thc present case, therefore, Wood is an equitable 
assignee of the rights to lien of the laborers. The only remaining 
question is whether the lien thus acquired, was lost by an omission to 
file a notice within the time required by the act of 1869-70. 

We may admit that i t  would have been as against a person acquiring 
a right after the expiration of the prescribed time. But here the plain- 
tiff acquired his right while the work was going on. A notice filed 
within thirty days after the tcrrnination of the work which would 
clearly have perfected the lien of the laborers against him, would not 
have availed him, and the omission of it, therefore, cannot concern him. 
Thc law requires that thosc who advance money or supplies after a 
work is begun, and within thirty days after its termination, shall in- 
form themselves as thcy best may, of prior inchoate liens. 

Judgement bclow reversed and judgment for defendant ac- (130) 
cording to the case agrccd. 

PER CURIAM. Judgment reversed. 

Cited: I d e s  v. Rogers, 113 N.C. 200; Fidelity Co. v. Jordan, 134 
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N.C. 240; Tripp v. Harris, 154 N.C. 298; White v. Riddle, 198 N.C. 
514; Eason v. Dew, 244 N.C. 574. 

I HANSON MALPASS v. TOD R. CALDWELL, GOVERNOR, ETC. 

A person applying for and receiving from a Sheriff a warrant and special depu. 
tation to arrest a fugitive from justice, and who executes the warrant and 
delivers to  the Sheriff the person arrested. is not entitled to the reward 
offered by the Governor for the apprehension of such fugitive. 

CLAIM AGAINST THE STATE, upon the following facts agreed: 
I n  September, 1873, his Excellency, the Governor, issued his proc- 

lamation, offering a reward of three hundred dollars for the arrest of 
one Frank Malpass, a fugitive from justice, chargcd with murder; the 
reward to be paid to any person who should apprehend said Frank 
Malpass and deliver him to the sheriff of New Hanover County. In  
October following, the plaintiff did deliver the said fugitive to the 
sheriff of New Hanover, who committed him to jail by virtue of process 
in his hands. About one week before the apprehension and delivcry 
of said fugitive, thc plaintiff applicd to thc Sheriff of Ncw Hanover 
for a warrant, special deputation, or other authority, to enable him to 
make the arrest. The Sheriff delivered to the plaintiff the process 
in his hands against the fugitive, and specially deputized him to exe- 
cute it. This process plaintiff returncd to the sheriff when he produced 
the body of the fugitive. The sheriff does not, nor ever did claim 
the reward, or any part thereof, offered by his Excellency. The plain- 
tiff was not, is not now, nor ever has been a regular deputy of the 
sheriff; and was not, a t  the time of making the arrest, holding any 

office under the State. 
(131) The Governor refuses to pay the reward to tlle plaintiff, upon 

the ground that he acted as the agent or deputy of the sheriff; 
and is not entitled thereto for the reason that i t  is the duty of sheriffs 
and other peace officers to arrest without reward all felons, when in 
their power t o  do so; and if the sheriff be not entitled to the reward 
himself, in case he had made the arrest, his deputy, cither general or 
appointed for the special purpose of making it, is not entitled to re- 
ceive it, under the maxim, "qui facit per alium, facit per se." The 
State is not expected to arrest a criminal, through and by virtue of 
judicial process, and through an officer regularly deputed to make the 
arrest and thcn pay the officer a reward for discharging a duty he was 
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bound to discharge, if in his power. All the officer can claim is his 
regular lawful fees for executing the process. 

If the Court be of opinion, upon foregoing state of facts' that the 
claimant is entitled to the reward, the Governor will issue his warrant 
for the samc on the  Public TrcaY surer. 

Srgo, for the claimant. 
Hargrove, Attorney General, contra. 

PEARSON, C. J. This action follows Cotton v. Ellis, 52 N. C., 545, 
where the Court allowed an application for a mandamus, on the ground 
that otherwise there might be "a wrong without a remedy." We adopt 
that case as a precedent, and after hearing thc matter fully discussed 
by counsel learned in the law, and giving to it clear consideration, we 
declare our opinion to be, that the Governor is under no obligation and 
is not authorized by law, upon the facts set out on the record, to issue 
his warrant for the payment of the reward which is claimed by this 
action. 

The purpose of the statute and of the proclamation made in pursu- 
ance thereof, is to enlist the active exertions of persons, (who are under 
no positive obligation to do so) t o  apprehend and deliver to the 
proper authorities fugitives from justice, t o  the end, that (132) 
they may be made amenable to the law. 

It is a well settled principle of law: "Statutes are to be construed in 
reference to the purpose for which they are enacted, and although a 
case may come within the words, the statute does not apply, if the 
case does not also come within the meaning thereof, to be judged of 
by a consideration of the purpose for which i t  was enacted." 

A familiar illustration is that of a statute making i t  a crime to draw 
blood in the streets of a city. A man walking in the streets falls in a 
fit; a surgeon being instantly called, bleeds the man. The case comes 
within the letter, but not within the meaning. 

Our conclusion that the present case does not come within the 
present meaning of the statute is based upon the following considera- 
tions : 

I. Suppose "a fugitive," after the proclamation, of his own accord, 
surrenders himself to the proper authorities, can be claim the reward? 
Certainly not. Why? Not on the technical ground, that he could not 
"apprehend himself," for the apprehension is a mere incident, and 
the delivery to the sheriff is the substance of the thing; but upon the 
broad ground, "no man shall take advantage of his own wrong." 
Fleeing from justice, when charged with the commission of a crime, is 
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a breach of allegiance to his sovereign; i t  was his duty to surrender 
himself to the proper authorities, and he cannot claim a reward for 
doing so, inasmuch as his wrongful act made i t  necessary to offer the 
reward. 

2. Suppose a sheriff, having a warrant in his hands, by which he is 
commanded to arrest a person charged with the commission of a crime, 
neglects to execute the warrant; afterwards the Governor offers a 
reward, and the sheriff then arrests the party. Is  the sheriff entitled 
to the reward? Certainly not. Why? Because the warrant imposed 
upon him a positive duty to make the arrest, and when he executes the 

warrant he merely discharges his duty, and thereby saves himself 
(133) from punishment upon an indictmcnt for misdemeanor in office; 

and to allow him to claim the reward which his own negligence 
made i t  necessary for the Govcrnor to offer, would not only violate 
the maxim, "no man shall take advantage of his own wrong," but 
would defeat the policy of the statute, which is to call in volunteers by 
the offer of a bounty, and not to relieve the officers of the law from the 
discharge of their sworn duty. 

3. We now come to our case. The plaintiff applies to the sheriff for 
a warrant and special deputation to arrest ('the fugitive." Tliereupon 
the sheriff hands to the plaintiff the process by which the sheriff is 
commanded to make the arrest and specially deputizes the plaintiff 
to cxecute the process, which he returns to the sheriff together with 
the body of the fugitive. Under this state of facts is the plaintiff 
entitled to the reward? 

On the one side it is said, if the sheriff had executed the warrant, 
he would not have been entitled to the reward, consequently his deputy 
is not enititled to it. Reply. Had the arrest been made by a regular 
deputy of the sheriff, i t  may be such deputy could not have occupied 
higher ground than the sheriff himself; but the plaintiff was a volun- 
teer, who was induced to tender his services by reason of the reward 
which was offered, had he apprehended and delivered "the fugitive" to 
the sheriff wilthout getting the warrant and deputation, his claim, to the 
reward would not have been questioned, and the circumstance of his 
getting the warrant and deputation cannot in any way affect the merits 
of his claim, for the object was to have "the fugiitive" delivered to the 
sheriff, which was done, and it makes no difference whether i t  be done 
in the one way or the other. Rejoinder. It does make a very material 
difference; for, by taking the warrant and executing it, as the deputy of 
the sheriff, i t  is put in his power to  return the warrant "executed," and 
thereby protect himself from an indictment for misdemeanor in office, 
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for his neglect in failing to apprehend ('the fugitive," who was lurking 
in his county, charged with a capital felony. 

Our conclusion is, that as the plaintiff, by undertaking rto act 
for and in the name of the sheriff, relieved him from his official (134) 
liability, thc legal consequences fixes a character upon thc 
transaction which cannot be changed; and the plaintiff is, by reason 
thereof, concluded from answering that, in truth, he was not acting 
s s  the deputy of the sheriff. 

Judgment. Let the proceeding be dismissed a t  the cost of the plain- 
tiff. 

PER CURIAM. Judgment accordingly. 

WILLIAM A. BARTON, Ex PARTP:. 

I n  a petition for a certiorari, as  a writ of false judgment, i t  must be affirmed 
or shown that  a judgment was rendered; if the certiorari is applied for a s  
a substitute for an appeal, the party must show that  he has been improp- 
erly deprived of his appeal, or has lost i t  by accident. 

PETITION for n writ of Certiorari, heard by His Honor, Judge 
Tourgee, at  Chambers, the 14th day of December, 1873. 

It is stated in the petition, that in December, 1873, one Chesley L. 
Barton. on behalf of Thomas Barton. filed in the Probate Court of 
PERSON County, a petition, in forma pauperis, praying for a jury, who 
should try and say whether the said Thomas was or was not non compos 
mentis, and capable of managing his own affairs; That  the jury was 
summoned as prayed for, and met at  the Court house on the 20th of 
April, 1872, and after hearing evidence, for their verdict found, "that 
the said Thomas Barton was incapable of managing his own business 
in a judicious and proper manner." That no order was issued, nor 
any guardian appointed for the said Thomas, according to the ver- 
dict. 

Further it is stated n the petiton ,that the plaintiff, or pet,i- (135) 
tioner in this case, after the verdict of the jury, applied to the 
Judge of Probate to re-open the case, upon the ground, that  all the 
evidence in relation to the state of Thomas Barton's mind was not 
produced before the jury; that he, the present, petitioner, did not make 
himself a party to the proceedings, but only acted as a friend of the 
said Thomas Barton, and with the consent of the petitioner in the 
original cause, the matter was reheard before another jury in May, 
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1873, who, for their verdict, found, "that no guardian is necessary," 
thus reversing the decision of the first jury; and that the Probate Judgc 
has issued an execution against the petitioner in this case, for about 
$60, costs. 

For the forcgoing reasons, it is prayed that a writ of certiorari issue 
to the Judge of Probate, commanding to certify the proceedings in the 
original petition of Chesley L. Barton, to the Superior Court of Person 
County, and cause the case to be docketed; and in the meantime, that 
n special injunction issue to the sheriff, commanding him to refrain 
from any further proceedings under the execution for costs. 

Upon the hearing, his Honor ordered the petition to be dismissed, and 
the petitioner to pay costs, from which order the petitioner appealed. 

Jones & Jones, for petitioner. 

When an appeal is not given by law, a certiorari is the proper 
remedy. Reardon v .  Guy, 3 N.  C., 433; Davis v. Marshall, 9 N .  C., 59. 
The petitioner in this case could not appeal, because he was not a, 

party; the appeal being denied, his only remedy was by a writ of 
certiorari. 

There is merit in the petition, thc petitioner has inherent rights, and 
the writ should have been granted, so that he could be heard. Schench 
Ex. parte, 65 N. C., 353. 

The first petition was brought in forma pauperis, and if this 
petitioner was a party, then no costs could have been taxed 

(136) against him. He was not a party, and of course, under no cis- 
cumstances, could an execution for costs issue against him. 

BYNUM, J .  The writ of certiorari lies to correct errors of law, as a, 
writ of false judgment, or as a substitute for an appeal, and issues 
when the party has been improperly deprived of his appeal, as a matter 
of course, and where he has Iost his appeaI by accident; it issues upon 
affidavit, and showing prima facie, a case of merits. Dougan v. 
Arnold, 15 N. C., 99. 

In our case, a certiorari cannot issue as a writ of false judgment, 
for it is not affirmed or shown in the petition, that any judgment a t  
all, was rendered against the petitioner. A judgment is the foundation 
of the writ, in this aspect of the case. 

If, however, the writ is applied for as a substitute for an appeal, 
to entitle him to it, the party must show that he has been improperly 
deprived of his appeal or has lost it by accident. The case does not 
show that an appeal was prayed even, much less that he was deprived 
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of i t  by accident or otherwise; nor does the case show any merits 
which entitled him to  relief in the Superior Court. McMillan v. Smith, 
4 N.  C., 173; Collins v. Nall, 14 N. C., 224. 

The case shows that an inquest of lunacy had been held upon one 
Thomas Barton a t  the instance of C. L. Barton, and that the Judge of 
Probate, of Person County, before whom i t  was held, had issued an 
execution against the plaintiff here, for the costs. 

He has mistaken his remedy, which was by a motion in the cause, in 
the court which had jurisdiction of the proceedings in lunacy, and 
which had issued the execution. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Williams v. Williams, 71 N.C. 430. 

W. A. STEELE v. COMMISSIONERS O F  RUTHERFORD. 
(137) 

The Acts of 1870-71, Chap. 42, Secs. 1 and 2, (Bat.  Rev., Chap. 18, Secs. 1 and 
2,) and of 1871-72, Chap. 45, do not change the venwc of any action; and 
therefore, actions against a Board of County Coulmissioners, must be 
brought in  the county of such Commissioners. 

RODMAN, J., dissentiente. 

CIVIL ACTION, for the recovery of certain interest, tried on demurrer, 
by Moore, J., a t  the July (Special) Term, 1873, of the Superior Court 
of MECKLENBURG County. 

Plaintiff sued defendants, who compose the Board of Commissioners 
of Rutherford County, to the Superior Court of Mecklenburg, the 
county in which he, the plaintiff, resided. 

Defendants demurred, alleging as a cause, that the action should 
have been brought in the county of which defendants were officers, 
to wit;  Rutherford. 

His Honor sustained tlie demurrer, dismissing the action, and gave 
judgment against the plaintiff for costs; from which judgment he 
appealed. 

J .  H. Wilson, for appellant. 
Carson, and J.  C. L. Harris, contra, submitted: 
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I. Court did not have jurisdiction: Sec. 67, C. C. P.: "Actions for 
the following causes must be tried in the county where the cause, or 
some part thereof, arose, subject to the like power of the Court t o  
change the place of trial, in the cases provided in this Code." 

I. "For recovery of penalty, etc." 
2. "Against a public officer or person especially appointed to  execute 

his duties, for an act done by him by virtue of his office; or against re 
person who by his command or in his aid, shall do anything touching 
the duties of such officers;" Jones v. Commissioners, 67 N. C., p. 101, 

Alexander v. Commissioners, 67 N.C., p. 330; Jones v. Com- 
(138) missioners, 69 N. C., p. 412. 

11. Demand must be made on the proper officer of the county 
and refused, and defendants must have notice of such demand and 
refusal. Love v. Commissioners, 64 N. C., p. 606; Blexander v. Com- 
missioners, 67 K. C., p. 330. 

READE, J. The question is as to  the proper venue of the action. In  
Jones v. Commissioners, a t  last Term, 69 N. C., 412, i t  was held, 
"That suits against the County Commissioners ought t o  be brought in 
the county in which they are commissioners." And that  case was 
supported by two other cases therein cited. The case was well con- 
sidered, as will appear by the fact that  the Court were divided. And 
the case was also well argured, as will appear by the brief of the 
plaintiff's counsel, who argued against the conclusion to which the 
Court arrived. As that  is the only point in this case, i t  would prob- 
ably have been considered as settled, but for the fact that the decision 
was put upon C. C. P. Sec. 67; and i t  is supposed that there are two 
subsequent statutes which have changed the 67th Sec. C. C. P., and 
which were not called to  the attention of the Court on the argument, 
nor cited in either of the opinions. Out of respect for the learned 
counsel who argued this case, we consider the point anew, and with 
reference to the subsequent statutes. 

C. C. P. Sec. 67, upon which the decision in Jones v. Commissioners, 
supra, was founded, provides that ('actions for the following causes 
must be tried in the county where the caluse or some part thereof 
arose: . . . against a public officer; . . . for an act done by him in 
virtue of his office." etc. From this we inferred that public officers 
must be sued in their own counties. 

The dissenting opinion of our learned brother RODMAN was based 
upon the first clause above, and upon his conclusion that the proximate 

cause of action was the failure of the commissioners of Bladen 
(139) to  seek their creditor, who lived in Cumberland County to  
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which the suit was brought, and pay him his debt. We 'did not 
think that the failure to pay the debt was the cause of action spoken 
of in the statute; but that the debt itself was the cause of action. And 
that the expression, "where the cause of action arose" meant where 
the debt was contracted or originated. And that view is strengthened 
by the second clause above, "against a public officer . . . for an act done 
by him by virtue of his office." Now as an officer's official acts are 
confined to his county, and as the cause of action is his official act, it 
follows that the cause of action spoken of "arose" in the county in 
which the Commissioners acted, and not out of their county where they 
did nothing ('by virtue of his office." It seemed to us to be the policy 
to require that all public officers, when sued about their official acts, 
should be sued in the county where they transact their official business. 

And the same policy is extended to executors, administrators and 
guardians, where they are sued. Stanly v. Mason, adm'r., 69 N. C., 
1. 

We will now examine the subsequent legislation. It is provided in 
the Code that all civil actions shall be returnable before the Clerk of 
the Superior Court in vacation. And a speedy remedy was provided 
to obtain judgment. The Legislature determined to alter that, and 
require them to be returned in term time, and to delay the final judg- 
ment. To do that, they passed an act ('to suspend the Code of Civil 
Procedure;" and in which it is provided that "all civil actions shall be 
returnable in term time." "It shall be returnable to the regular term 
of the Superior Court of the county where the plaintiff or the defendant 
resides." 

Now i t  is apparent to us that it is no part of the purpose of this act 
to alter the special provision which had been made in regard to  suing 
public officers. The main object, as has been said, was to change the 
return from the Clerk in vacation to the Judge in term time, and if 
any alteration of the venue of actions was intended, it was only 
in regard 60 actions generally, and not the exceptional action (140) 
against public officers. 

But i t  is apparent that the act aforesaid did not intend to change, 
and does not change, the venue of any action. I t  provides that the 
summons shall be returnable to the Superior Court, in term time, and 
not before the Clerk, in vacation. "It shall be returnable to the regular 
term of the Superior Court of the county." What county? Why, 
of the county, "where the plaintiff or the defendant resides." Observe 
that, i t  is not returnable to the county where the plaintiff resides, nor 
yet to the county where the defendant resides, but to either. Just as 
if i t  had said it must be returnable in term time and not in vacation; 
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but as to the county, whether of the plaintiff or the defendant, must 
remain as it now is. Acts 1870-71, Ch. 42, S. 1 and 2, Bat. Rev., Ch. 
18, S. 1 and 2. 

And so in 1871-72, an act was passed which provides that in "appli- 
cations for mandamus when the plaintiff seeks to enforce a money 
demand, the summons shall issue and be made returnable as in the 
foregoing act." How returnable? Evidently in term time and not 
in vacation. That is all that is meant, as is evident from what im- 
mediately follows: In  all other applications for mandamus, the sum- 
mons shall be returnable at  Chambers, Bat. Rev, Ch. 17, S. 381. 

The foregoing are the statutes which were cited and relied on as 
changing the venue of actions against public officers. We do not 
think they change the venue of any actions. But if any, then only 
actions generally, and not those which are exceptional. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Cited: Cloman v. Staton, 78 N.C. 236; Jones v. Statesville, 97 N.C. 
88; Rogers v. Jenkins, 98 N.C. 131; Watson v. Mitchell, 108 N.C. 364; 
Goodwin v. Claytor, 137 N.C. 235; Murphy v. High Point, 218 N.C. 
599; Godfrey v. Power Co. 224 N.C. 660 

(141) 
JOHN THOMPSON v. MARY G. BADHAM, ADM'X, ETC. 

A privity exists between a n  administrator de bonis no% and the first adminis- 
trator, a s  well in the case of plaintiff, as  of defendants, so that  the former 
8ucceeds to all the rights of the intestalte, in respect to personal property, 
which the first had not fully administered; and a judgment against the 
first administrator, is conclusive evidence against the administrator de 
boais nos, in an action to renew it. 

Such judgment may, however, be impeached for fraud by the administrator 
de bonis molt, either by motion in the cause, or by answer to plaintiff's 
action to revive it. 

CIVIL ACTION, commenced in a Justice's Court, from which the trans- 
cript of the judgment in favor of the plaintiff, was filed in the Superior 
Court of CHOWAN County, where a motion in the cause was heard by 
Albertson, J., at  Fall Term, 1873. 

The facts are: Wm. Badham died intestate, a citizen of Chowan 
County, in 1863, and administration on his estate was granted to the 
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defendant, Mary G. Badham, in 1865, who adiininistercd the estate 
from the time of her qualification, to the time of her death, in 1871. 

In  1871, plaintiff obtained in a Justice's Court, a judgment against 
Mary G. Badham, the administratrix, for about $103, and filed a 
transcript of the same in the Superior Court of Chowan County. In 
the fall of 1871, the administratrix died, and administration de bonis 
non on the estate of Wm. Badham, was granted to the present de- 
fendant, Fanny R. Warren, one of the next of kin of her intestate, 
who is now discharging the duties of the office. 

The plaintiff issued a notice to the present administratrix, returnable 
to Fall Term, 1873, of said Court, to show cause why judgment should 
not be entered up against her, as administratrix de bonis non, and 
execution issue thereon. On the hearing of this motion, the administra- 
trix offered to sliow: 

1. That  the plaintiff in 1861 was, and still is indebted to the (142) 
estate of her intestate, Wm. Bsdham, in amount of several 
thousand dollars; that the accounts upon which the plaintiff obtain: d 
his judgment, was contracted by the former administratrix, Mary G. 
Badham, in 1867, several years after the death of her intestate; that the 
plaintiff filed his petition in Bankruptcy in 1869, and purchased this 
account from his assignee; that the debt due from the plaintiff to her 
intestate, was duly proved before and acknowledged by the assignee 
sf the plaintiff, and therefore the judgment rendered before the Justice, 
and on which this action is founded against the said Mary G. Badham, 
was a fraud on the next of kin. 

2. That the account on which the judgment was rendered, was for 
lumber purchased by Mary G. Badham, in 1867, and was therefore 
hcr individual debt; and that said judgment was a fraud upon the 
estate of her intestate. 

His Honor refused to hear the testimony, because he had not the 
power: and because, the present administratrix de bonis non, was 
concluded by the judgment rendered against the first administratrix, 
Mary G. Badham, and is estopped from 'any defense, which might have 
been made by said Mary G. Badham; and thereupon his Honor gave 
judgment in favor of the plaintiff against the present administratrix 
de bonis non, from which judgment, she, the defendant appealed. 

A. M .  Moore, for appellant. 
N o  counsel in this Court, contra. 

RODMAN, J. Three questions are presented in this case: 
I .  Can a plaintiff who has recovered judgment against an adminis- 
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trator, revive or enforce the judgment after the death of the adminis- 
trator, against an administrator de bonis non. 

At common law there was no privity between an administrator 
and an administrator de bonis non. Ellison v. Andrews, 34 N. C., 190. 
If an administrator recovered a judgment and died before collecting it, 
it became ineffectual. The administrator de bonis non could not w e  

on it, or avail himself of i t  in any way, though he might sue on 
(143) the original cause of action. Grant v. Chamberlain, 4 Mass. 

611; Beall v. New Mexico, 16 Wall. (U.  S.) 534. 
The inconvenience has been remedied by legislation more or less ful- 

ly in England, and probably in most of the American States. In this 
State the Revised Code, chap. 1, sec. 4, enacts that no action to which 
an executor or administrator is plaintiff or defendant, shall abate by 
his death, but i t  may be revived against the administrator de bonis non, 
Etc. See also C. C. P. sec. 64, and Rev. Code chap. 46, sec. 43. 

Under these or similar acts i t  has been settled in this State that a 
privity does exist between an administrator, and an administrator de 
bonis non, for many if not for all purposes. 

The latter succeeds to  all the rights of the intestate in respect to per- 
sonal property which the administrator has not fully administered. 
He alone, t o  the exclusion of creditors and distributees, can recover 
from the representative of a deceased administrator, not only the prop- 
erty remaining in specie, (which is the general law,) but also the value 
of the assets which the administrator has wasted or misapplied. Ferebee 
v. Baxter, 34 N.C., 64; Cannon v. Jenkins, 16 N.C., 422, and numerous 
other cases t o  the same effect. The acts cited seem especially to apply 
to cases in which the death of a representative party occurs before a 
final judgment or decree. But i t  is held in England upon the equity 
of a statute similar to ours, except thiat i t  is confined to  plaintiffs, that 
an administrator de bonis non may revive a decree obtained by an 
adminic,trator. Pew v. Cudmore, 3 ch. R. 33. See also Boetner v. 
Kuhln, 51 N. C., 60. And the privity is held to  exist in this State, so 
that an administrator de  bonis non can recover upon a bond taken 
payable to the administrator. Eure v. Eure, 14 N.  C., 206. 

It is a reasonable inference that if the act cited makes successive 
personal representatives privies when they are plaintiffs, i t  does so also, 
when they are defendants. If an administrator d e  bonis non can en- 
force a judgment recovered by an administrator, as by Eure v. Eure 

and Pew v. Cudmore, he can, is there any reason why a judg- 
(144) ment against an administrator shall not be evidence, (whether 

conclusive or otherwise,) against the administrator de bonis 
non? The only difficulty in the answer, we conceive, consists in this, 
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that  there is no direct authority that  we know of, t o  the effect that  i t  is, 
and there is respectable authority apparently to the contrary. 

I n  Bigelow on Estoppels, p. 79, i t  is said, "An administrator de  bonis 
non, is not in privity with hhe (first) representative of a deceased 
testator: and therefore a judgment against the former is no evidence 
of debt against the latter. Nor is an administrator de bonis non in 
privity with his predecessor the executor." 

The authorities cited for this Thomas v. Sterns, 33 Ala. 137, and 
Coleman v. MciMurdo, 5 Rand. 91, are not accessible to us. Probably 
they depend upon the statutes of the particular States. At  all events 
being on a matter of local and statutory law, we do not consider them 
binding on us. 

We think there is such a privity created by statute between an ad- 
ministrator and an administrator d e  bonis non, as makes a judgment 
against the former, evidence against the latter. 

2. I s  the evidence prima facie only, or conclusive? The answer is 
not altogether free from difficulty. Some inconvenience may attend 
a general rule either way. If the judgment be held only prima facie 
evidence, the defendant may dispute the items of an account, or the 
factum of a bond, and put the plaintiff to  proof of them a second time, 
after the matters have been once decided by a competent Court, after 
a careful and faithful defence by the administrator. If held conclusive 
in the absence of fraud, i t  may sometimes happen that by the ignorance 
or inadvertence of an administrator, the personal estate will be held 
bound for a debt, to which a good defence is subsequently discovered. 
There is also an entire want of direct authority as far as we know. 
On the whole we think that  the inconvenience and chance of wrong is 
less by holding the judgment conclusive, and that  both principle and 
the authorities which have been found are that way. 

The same reason which makes the judgment evidence a t  all, (145) 
makes it  conclusive, for privies are concluded where the parties 
to  whom they are in privity are. To hold it  less than conclusive, would 
be to deny all effect to the privity. 

Confessedly there is no privity between the administrator and the 
heir. But i t  is held that  a judgment against the administrator is prima 
facie evidence against the heir. Alston v. Mumford, 1 Brock. C. C. R., 
266; Harvey v. Wilde, L. R. 14 Eq. 438. And in Steele v. Lineberger, 
59 Pa.  308, i t  is said that  such a judgment is conclusive as to the per- 
sonalty, and prima facie evidence against the heir. I n  Smith v. 
Down0y, 38 N.  C., 268, a residuary legatee sought to falsify an item 
in the account of the defendant who was administrator cum test. an- 
nex., by which he claimed credit as having paid a judgment recovered 
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against him by a creditor of the testator, on the ground that the judg- 
ment was fraudulent and collusive. The defendant denied the fraud, 
and also relied on the judgment as an estoppel as to  the existence of the 
debt. Rufin, C. J., says, "Certainly an administrator who honestly 
defended a suit is to  be protected by the judgment obtained against him 
per testes and in invito, although the claim on which the judgment wap 
founded may have been unjust." 

3. Can the judgment be impeached by the administrator de bonis 
non, for fraud between the plaintiff and the administrator in obtaining 
it? 

Judgments are not exempt from the general principle that  all trans- 
actions may be avoided for fraud. STORY in enumerating the cases in 
which Courts of Equity will give relief, mentions cases "of fraud in 
verdicts, judgments, decrees, and other judicial proceedings." Story 
Eq. Jur. sec. 252; Earl of Brandon v. Beecher, 3 C1. and Fin. H.  L. 479. 
The case of Smith v. Downey, is to the same effect. I n  the present 
case both administrators were trustees for the next of kin, and although 
the statute creates a privity between them for certain purposes of con- 

venience, i t  does not extend to protect any fraud. 
(146) The rule that parties and privies cannot collaterally impeach 

a judgment has no application. Formerly relief was generally 
to  be sought by bill in equity. I n  Jarman v. Saunders, 64 N. C., 367, 
i t  was held that  i t  should be done by a motion in the cause. There is 
no reason why i t  shall not be done upon an answer t o  the plaintiff's 
action to  revive his judgment. 

I n  all these ways the impeachment is direct, and the question of 
fraud is directly presented. 

Judgment reversed and case remanded €0 be proceeded in according 
to this opinion. 

PER CURIAM. Judgment reversed. 

Cited: Mabry v. Henry 83 N. C., 300; Grant v. Reese 94 N. C., 724. 
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BENN4JIAH TAYLOR AND WIFE, NARY, v. CHRISTOPHER J. DUDLEY 
AKD OTHERS. 

I n  a n  action, brought to subject certain lands (purchased by defendant,) to 
the operation of a n  alleged verbal trust, to  set up which it is material that 
all  of certain parties contributed to the payment of the debt charged upon 
the land, evidence tending to show that  one of such parties paid nothing 
towards said debt, and claimed no interest in the land, is material and 
admissible, and that  his Honor erred in excluding it  on the trial below. 

CIVIL ACTION, tried at  the Special (January) Term, 1873, of the 
Superior Court of CRAVEN County, before his Honor, Judge Watts. 

The facts of the case are fully set out in the opinion of the Chief 
Justice. Upon the trial in the Court below, his Honor delivered the 
following judgment: 

"The Court doth declare, that on the - day of -, a deed of mort- 
gage was executed by Spicer Lane and wife, Ada, to one Bishop E. 
Dudley, conveying the lands with others in controversy, to 
secure the said Dudley as surety for the said Spicer, on a note (147) 
for $1,050, due one John T.  Lane. 

That thereafter, to  wit; on the 21st of October, 1849, the said Spicer 
Lane and wife, Ada, and Bishop E. Dudley, jointly executed a deed to 
one Thompson G. Lane, the eldest son of the said Spicer and Ada, for 
all the lands covered by the previous mortgage, reciting the fact of the 
existence of such deed of mortgage, and that it had been agreed be- 
tween the parties t o  adjust and settle said note due John T.  Lane, then 
reduced to $950; that i t  appears from said deed to Thompson G. Lane, 
and the evidence on the trial, that the said deed was executed by the 
parties, as a security for the payment of the John T. Lane note. 

That  there was an agreement between Thompson G. Lane and his 
father Spicer, and his mother, Ada, the owncr of the land when the 
said deed of 21st October, 1849, was executed to  Thompson G. Lane, 
as a consideration and main inducement for making said deed, that the 
other children of Spicer Lane should all aid in paying off the said Lane 
debt, and that when said debt was paid, the lands should be held and 
owned by all the said children as their common home and property; 
that the said dlebt t o  Lane was paid off in the Spring of 1855; that the 
plaintiff, Mary Taylor, one of the daughters of said Spicer, contributed 
her part towards the payment of said note; and that on the 21st of 
August, 1858, the said Thompson G. Lane executed a deed of bargain 
and sale, for $2,300, for the land in controversy, and that the same 
was a full price. That it further appears, that the defendant pur- 
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chased with notice of the trust attaching to the said land in controver- 
sy. 

The Court doth further declare that  the foregoing facts appeared on 
the trial and were so found by the jury. 

The judgment of the Court is therefore this: 
1. That  the defendant is a trustee for the plaintiff, of said land 

covered by his deed of 21st August, 1858. 
2. Tha t  he convey to the plaintiff, Mary Taylor, one half of 

(148) said land in fee, by a deed subject t o  the approval of this Court. 
3. Tha t  the Clerk ascerbain the value of the rents and profits 

for the use of said land, from the 1st day of January, 1859, t o  the time 
of taking said account. 

4. That  the defendant do pay t o  the plaintiff, Mary, one half of the 
amount so ascertained by the Clerk, for the rents and profits." 

From this judgment, the defendants appealed to this Court. 
Green, for appellants, cited and commented on Brown and others v. 

Carson's Executors, 45 N. C., 172; Clement v. Clement, 54 N. C., 184; 
Biggs v. Morris, ib id ,  193. As to competency of evidence, counseI 
cited Reynolds v. Magness, 24 N, C., 26; Johnson v. Taylor, 15 N. C., 
355. A par01 trust cannot arise unless there is an equity existing be- 
tween the parties, a t  the time the deed was made. Blount v .  Carro- 
way, 67 N. C., 396. 

Haughton, with whom was Battle & Son, for plaintiffs, submitted: 
That the acts and declarations of a grantor, after the conveyance, 

are not t o  be received t o  impeach the grant. But his acts and declara- 
tions, before or after, characterizing his possession are evidence. Askew 
v. Reynolds, 18 N. C., 370; Hall v. Gully, 3 Minn. 151; iMcCanless v. 
Reynolds, 67 N. C., 268. Also cited and relied on Kemp v. Earp, 42 
N. C., 166; Moore v. Joy, 43 N. C., 197; Blount v. Carroway, K. C., 
400; 2 Story's Eq. Pl., sec. 1,200, p. 443. 

PEARSON, C. J. The object of the action is to  follow the land sued 
for, and t o  subject it, in the hands of defendant Dudley to  a trust, to  
which it is alleged a larger parcel of land of which this is a past, was 
subject in the hands of Thompson Lane, for the benefit of his brothers 
and sisters and himself to  be equally divided among them; of which 
trust, the defendant, Dudley, as is alleged, had notice a t  the time he 

took a conveyance of the part in controversy, from said Thomp- 
(149) son. 

It is set oui, in the complaint, that  one Spicer Lane (who was 
the father of the plaintiff Mary) being indebted t o  one John Lane, exe- 
cuted to them a note with one Bishop Dudley as security for the sum 
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of $1,050, and to indemnify the said Bishop Dudley, Spicer Lane and 
his wife, Ada, executed t o  him a mortgage for the land of said Ada, 
containing about 1,180 acres; that  Spicer Lane paid $100 on the debt, 
and afterwards it  was agreed, as a family arrangement, that  the said 
Spicer and his wife should convey their equity of redemption in the 
land to Thompson Lane, who was their oldest son, and should procure 
the said Bishop Dudley also to convey to the said Thompson the legal 
estate which he held as mortgage, so as to vest the whole estate in him, 
subject t o  the charge of the balance of the debt for which said Bishop 
Dudley was security, which was t o  be discharged by the efforts of said 
Thompson and the other children, and he was t o  hold the land for the 
benefit of all, as trustee. 

This declaration of trust was not in writing, and the plaintiffs at- 
tempted to  set it up by proof of par01 admissions of said Thompson, 
and the facts and circuinstances dehors these admissions. 

4. '%That in pursuance of said agreement and understanding, the 
other children of said Spicer and Ada, to  wit: the plaintiff, Mary, her 
sister Jane, and her brothers Daniel, Mason and Wiley, by their work 
and labor in teaching school and labor on said lands, contributed their 
full share and proportion in the payment of said debt, and they, with 
said Thompson, discharged the same, which was finally done on the 
- day of -. The said Thompson only having paid his part, to  
wit: one-sixth of the debt." 

The complaint then alleges a joint possession by the members of the 
family, &c., and that  Thompson had, in 1858, sold 460 acres of the land 
in violation of the trust, t o  the defendant Dudley for $2,300; that  he 
had notice of the trust, and demands judgment for one half of the 460 
acres; her brothers, Mason and Wiley, having died intestate 
and without issue, and Daniel having conveyed, for a valuable (150) 
consideration, all of his interest in the entire body of land to the 
plaintiff Mary, whereby she is entitled to one half. The children of 
her sister, Jane Wilcox, who are made defendants, to  one fourth, and 
the defendant, Dudley, and the heirs of Thompson Lane to the other 
fourth. 

There is an omission in not making the heirs of Thompson Lane 
parties. The effect of which omission will be noticedi in another view 
of the case. 

On the trial the defendants offered to  prove by Daniel Lane, a son 
of Spicer and Ada Lane, the facts and circumstances under which the 
deed from him to Mary Taylor was executed, tha t  he received no con- 
sideration therefor. Defendants also offered t o  prove by Daniel Lane 
tha t  he claimed no interest in the land, and that  he had never contrib-' 
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uted anything towards the payment of the mortgage debt. This evi- 
dence was objected t o  by the plaintiffs, and was excluded by the Court. 
Plaintiffs excepted. 

On the argument, the counsel of the plaintiffs stated, this evidence 
was objected to  and excluded on the ground that  i t  was irrelevant and 
immaterial. It is true the deed from Daniel Lane to  the plaintiff, 
Mary, was valid, without a consideration, so in that point of view, the 
evidence in respect to the fact, whethcr there was or was not a consider- 
ation, was immaterial and irrelevant; but it is relevant and has much 
significance in another point of view. The complaint alleges that  all 
of the children, including Daniel, had contributed their full shares 
towards the discharge of the mortgage debt, and that  Daniel had exe- 
cuted a deedt to  the plaintiff, Mary, for his share, for valuable con- 
sideration; so, this evidence was material and relevant, as directly con- 
tradicting a most material allegation of the complaint as a fact to aid 
the alleged verbal admissions of Thompson Lane in regard to  the exist- 
ence of a trust in favor of all of the children, to wit; that they had 
contributed their shares to the discharge of the incumbrance on the 

land. For it  tended to show that Daniel, who was one of them, 
(151) had contributed nothing, set up no claim to the land, and had 

made his sister a deed of gift for any claim she could set up in 
his name. 

For the exclusion of this evidence there must be a venire de novo. 
This Court is always reluctant to  set aside what has been done in 

the Court below, and award a venire d e  novo upon a question of evi- 
dence, without deciding the merits of the case; but in this instance we 
feel less reluctance than we otherwise would, for although we incline to  
the opinion that there is no error in his Honor's charge in respect to  
the alleged trust, or his ruling t.hat there was some evidence fit to be 
submitted t o  the jury, on the question of notice to  the defendant, Dud- 
ley, still, in considering the judgment entered by his Honor, we find 
we should have been under the necessity of remanding the case, be- 
cause the pleadings are defective. Material facts are not alleged or 
found, and the personal representative and the heirs of Thompson 
Lane, who is charged with a breach of trust, and through whom the 
plaintiff seeks t o  work out an equity, to  follow the land in the hands 
of the defendant, Dudley, are necessary parties. So, it is manifest, 
tha t  no final judgment can be entered, and the equities of the parties 
adjusted. For, supposing a trust t o  be established in favor of all the 
children of Spicer and Ada Lane, and supposing notice of this trust t o  
be fixed on the defendant, Dudley; still, a reference is necessary after 
all proper parties are before the Court, in order to determine the rights 
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of the parties. If the plaintiff, Mary, contributed her share towards 
discharging the incumbrance of the mortgage debt, then, as she claims 
to  have succeeded to  the share of Daniel Lane, she takes his share, 
subject to a charge for his ratable contribution; so, in regard to  Mason 
and Wiley, her two deceased brothers, under whom she claims, as heir, 
she is t o  see that their ratable contributions have been paid and takes 
subject t o  this equity, and when "the assets are marshalled," the de- 
fendant, Dudley, a purchaser of a part of the land, has a clear 
equity to be substituted to  the rights of Thompson Lane, so as (152) 
t o  put the burden upon the other part of the land, of which, in 
the judgment rendered, no notice is taken. 

There is error. 
This opinion will be certified to the end that  proper parties may be 

madre, and if a trust is declared and notice is fixed on defendant Dudley 
that a reference may be made in order to enable the Court to adjust 
the equities of the parties. 

PER CURIAM. F7enire de novo.  

THOMAS D. SEARS v. WILLOCGHBY McBRIDE. 

To entitle a husband to an estate as  tenant by the curtesy, before the adoption 
of the Rev. Code (1st January, 1866,) a seizin in  deed was necessary; and 
under the rules prescribed in Chap. 38 of the Rev. Stat., (1st January, 
1838,) a seizin in  deed was also necessary, in case of the parent's claiming 
a life estate upon the death of his child. Now under the provisions of the 
Rev. Code, Chap. 38, rules 1 and 13, neither actual nor legal seizin is neces- 
sary to make the stock in the devolution of estates. 

CIVIL ACTION, (for the recovery of a certain tract of land,) submit- 
ted to, and determined by Albertson, J., a t  the Fall Term, 1873, of 
CURRITUCK Superior Court. 

His Honor, upon the facts submitted, being of opinion with the de- 
fendant, t5he plaintiff appealed. 

The facts, are fully set out in the opinion of the Court. 

N o  counsel in th i s  Court  for the  appellant. 
S m i t h  & Strong for t he  de fendant ,  submit ted 

Daniel Lee, by his m-ill, made November 22, 1822, devised the land 
to his granddaughter, Eliza McPherson, "until she arrives to the 
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(153) age of eighteen, then the same to  return my" (the testator's) 
"heirs." He further provides, in a subsequent clause, "In case 

she should marry under the age of eighteen, or after, I give i t  to her 
and her heirs forever.'' The testator died in 1823. 

Eliza thereafter married Israel Fanshaw and died, leaving issue a 
daughter Eliza, who intermarried with the plaintiff in 1850, and died 
November 27, 1852, leaving an only child William, who died December 
7th) 1852. William left no brother nor sister nor the issue of such. 
Israel Fanshaw died in the Fall of 1871. 

The fee vested in the devisee Eliza, on her marriage with Fanshaw, 
and after her death, he became tenant by the curtesy, and entitled t o  
a life estate in the land, n-hich terminated in 1871 a t  his death. 

The remainder in fee, a t  the death of the devisee, descended to his 
daughter Eliza, to  which her husband, the plaintiff was not entitled 
t o  an estate for his life. 

At the death of Eliza, the plaintiff's wife the land subject to the 
life estate of Fanshaw, descended to her son WilIiam Sears. 

At  the death of William, no estate vested in his father, but it de- 
scended to his nearest relations of the blood of the ancestor from whom 
the estate descended, because there mas no seizen in William. Rev. 
Stat., chap. 38, rule 6. 

The Revised Code does not apply, having gone into operation sub- 
sequent to  these descents. Lawrence v. Pitt, 46 N. C., 344. 

SETTLE, J. The facts presented by the record, and agreed upon by 
counsel, are as follows: 

Daniel Lee died in the year 1823, in Currituck County, leaving a 
last will and testament, dated Sovember 22, A. D. 1822, in which he 
devised the use and benefit of certain land to his granddaughter, Eliza 
McPherson, until she arrived a t  the age of eighteen, then for the land 

to return to his heirs, "and in case she should marry under the 
(154) age of eighteen, or after then," he gave it to her and her heirs 

forever. Eliza McPherson entered upon the premises, inter- 
married with one Israel Fanshaw, and died, leaving issue by hini one 
diaughter named Eliza, who intermarried with the plaintiff, Thomas 
D.  Sears, in the year 1850, and died November 27th, 1552, leaving 
issue by him one son, named William Sears. The said Killiam Sears, 
son of the plaintiff by his wife Eliza, died on the 7th of Deceniber, 
1852, leaving no issue nor brother nor sister, nor the issue of such. 

Israel Fanshaw, the husband of Eliza (born McPherson) survived 
his grand son, William Sears, and died in the fall of 1871, and he, and 
those claiming under him, remained in possession of the land claimed 
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by plaintiff from his marriage with the said Eliza, until his death. 
The plaintiff claims, 
1st. The title in fee and the right to the possession of said land, as 

the heir-at-law of his child, William Sears. 
Failing in this, he claims, 
2d. That  he is entitled to  the possession of the land as tenant by 

the courtesy, through his wife Eliza, (born Fanshaw.) 
If neither of these points be with the plaintiff, then the title of ithe 

defendant is not disputed. 
If this case were governed by the rules of descent to be found in the 

Revised Code, ch. 38, the plaintiff would be entitled to the land in 
controversy, in fee simple, but since it  is governed by the rules as found 
in the Revised Statutes, ch. 38, he can take nothing. The learning on 
this subject is so fully and satisfactorily stated in Laxrence v. Pitt, 46 
N.  C., 344, that  we shall not discuss the subject further than to apply 
the law to  the facts before us. 

1st. The plaintiff cannot claim the land as tenant by the curtesy, 
for the reason that seizen in deed is necessary, a t  common law, to  en- 
title the husband to curtesy, and here, since the actual seizen was in 
Israel Fanshaw, as tenant by the curtesy, until his death, in 1871, there 
never was, a t  any time, seizen, either in law or in deed, in the 
wife of the plaintiff, who died in November 1852, for the reason (155) 
already given, to-wit: that  the seizen was in Israel Fanshaw, 
there never was, a t  any time, seizen, either in law or in deed, in William 
Sears, who died in December 1852, and therefore the plaintiff cannot 
claim even the life estate given in certain cases t o  the parents or parent 
of the person last seized, by the proviso to rule 6, in the chapter on 
Descents, in the Revised Statutes. 

But the law has been materially changed, as will be seen by refer- 
ence to  the Revised Code, which enacts: "Rule 1. Every inheritance 
shall lineally descend forever t o  the issue of the person who died last 
seized, entitled or having any interest therein," &c. And further, as if 
t o  remove all doubt, rule 13 is enacted, which declares, "Every person 
in whom a seizen is required by any of the provisions of this chapter, 
shall be deemed to have been seized if he may have had any right, title 
or interest in the inheritance." So that now, neither actual nor legal 
seizen is necessary to make the stock in the devolution of estates. 

And it  will be observed that  while the proviso to rule 6, in the Revis- 
ed Statutes, gives, in certain contingencies, only a life estate to the par- 
ents, &c., yet in the Revised Code, under the same contingencies, an 
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estate in fee simple is given to the father, if living, and if not, then to 
the mother, if living. 

The judgement of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

Tyndall v. Tyndall 186 N.  C., 276. 

H. J. CRAWFORD AND OTHERS V. JOHN H. DALRYMPLE. 

I n  1831 and before, in order to subject land to the payment of debts, there was 
in  the  first place, a judgment against the personal representative, fixing 
the debt; and in the second place, a sci. fa., setting out the judgment, and 
calling upon the heirs to show cause why execution should not issue against 
,the land which had descended. Therefore, a purchaser a t  a Sheriff's sale 
under a n  execution unsupported by such judgment and scire facias, obtains 
no title. 

CIVIL ACTION, (for the recovery of 210 acres of land,) tried before 
Buxton, J., at  the Fall Term, 1873, of the Superior Court of 

(156) MOORE County. 
The plaintiffs claimed as children and heim a t  law of Wil- 

liam Crawford, who died, seized and possessed of the premises in dis- 
pute, in January, 1831. 

Mr. Crawford left a widow, Cathcrine, to whom dower was allotted, 
and which included the land sued for. She died in March, 1859. 

The plaintiffs instituted an action of ejectment against the defend- 
ant, on 28th January, 1861, which pended in the Superior Court of 
Moore, until Spring Term, 1870, when a nonsuit was entered. This ac- 
tion was commenced soon thereafter, 5th August, 1879, by the plain- 
tiffs, the admitted heirs a t  law of Wm. Crawford. The defendant wa~s 
in possession a t  that time and before, claiming both possession and 
title in fee. 

It was conceded that the defendant had acquired the life interest of 
the widow, by mesne conveyances from one Cook, t,o whom she sold i t  
in 1831, executing a deed therefor. The defendant claims also to have 
acquired the reversionary interest of the heirs of Wm. Crawford; to 
establish which, he read in evidence a deed from Daniel Mitchell, 
sheriff of Moore County, to one Matthew G. Campbell, dated 25th 
August, 1832, conveying the land, and containing the following recitals: 

"This indenture, made this 23d August, in the year A. D. 1832, be- 
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tween Daniel McNeill, Esq., sheriff of Moore County, and State of 
North Carolina, on the one part, and Matthew G. Campbell, of 
the county of Moore, and State of North Carolina, on the other (157) 
part:  Whereas, by virtue of execution, issuing from the County 
Court of Moore, for the sum of $23.78, recovered by Nancy McNair, 
and cost thereon, which said sum was against the heirs a t  law of Wm. 
Crawford, of Moore County, as on record of said Court may appear, 
and whereas the said execution was directed and delivered t o  the said 
Daniel McNeill, Esq., sheriff as aforesaid, commanding him, that  of 
the goods and chattels, lands and tenements of the said heirs a t  law of 
the said Wm. Crawford, he should cause to  be made the aforesaid sum 
of $23.78, to  satisfy said execution with the costs thereon, and the said 
Daniel McNeill, Esq., sheriff as aforesaid, in pursuance and by virtue 
of his office and the aforesaid1 execution, into his hands and custody, 
(no goods or chattels to  be found,) did seize a certain piece or parcel of 
land, situate, lying and being in the said county of Moore, and bounded 
as follows, to-wit;" (description as set forth in the complaint." "And 
the said Daniel McNeill, sheriff as aforesaid, after due advertisement 
according to law, did cause the said parcel of land, with the appurte- 
nance thereto belonging, t o  be put up at public sale to  the highest bid- 
der, a t  the Court House in Caxthage, in Moore County, on the 3d Mon- 
day in February, A. D.  1832, a t  which time and place, Matthew G. 
Campbell became the last and highest bidder, a t  the sum of $21.75, for 
the said land and appurtenances thereto belonging. This indenture 
witnesseth, that  the said Daniel McNeill, sheriff of said county of 
Moore, for and in consideration," &c., conveyed the land to the pur- 
chaser, Campbell. 

The defendant then read as evidence, mesne conveyances from Mat- 
thew G. Campbell, the purchaser, down to himself-his own deed dated 
12th October, 1836, followed by the possession of the land, since 28th 
May, 1833. 

Defendant insisted that  the recital contained in the sheriff's deed, 
of the execution, levy and sale, was prima facie evidence of those facts; 
that  Campbell not being the plaintiff in the execution, was not 
bound to show the judgment upon which the execution issued, (158) 
neither was the defendant, who claimed under him; insisting 
that  he had thus shown himself entitled not only to  the dower interest 
of the widow, but also t o  reversionary interest of the heirs, the plain- 
tiffs herein. 

I n  answer t o  this defense, the plaintiffs read as evidence, the records 
of the County Court of Moore, relating to a certain suit to-wit; Wm. 
Campbell v. Nancy McNair, out of which the execution, under which 
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the land was sold, issued. This record was produced to show, that the 
proceedings in the case, in the County Court, were so defective and ir- 
regular as to  be void, and therefore inadequate t o  support the title 
claimed by defendant. 

The records showed, that  a t  August Term, 1830, an appeal entered 
from a Justice's Court, in the case wherein Wil l ia~n  Crawford was 
plaintiff and Nancy McNair,  defendant, and that  the defendant plead- 
ed general issue, stat,  lim., pay and set off, that  a t  the November 
Term ensuing, the case was continued; a t  February Term, 1831, 
the death of the plaintiff was suggested; a t  May Term, 1831, the 
suit abated; Fi. fa. issued; on motion, Neil1 McNeill, Esq., is ap- 
pointed guardian ad l i tem for the infant heirs a t  law of Wm. Craw- 
ford, dec'd. (After the abatement of the suit, the Clerk taxed each 
party wth their respective costs, and issued execution.) A fi. fa .  
against the goods and chattels of Wm. Crawford, dec'd., issued re- 
turnable to the ensuing August Term, 1831. 

Return endorsed by Sheriff. 
"No goods, nor chattels found, levied on 210 acres of land on both 

sides of," Bic. 
On the 13th September, 1831, a sci. fa. issued to heirs of Wm. Camp- 

bell, to  show cause why the said land should not be sold. 
At Kovember Term, 1831, the suit is docketed Nancy McNair v .  

The  heirs of W m .  Campbell, sci fa. made known. Judgment according 
to sci. fa. Ben. ex, issued 7th Dec'r, 1831. 

(159) On the ven. ex. on file is a receipt of $12.29 from D. McITeill, 
sheriff, signed by D. McIver, Attorney. 

The plaintiffs having objected, among other things, that  there was 
no return of a sale under the ven. ex., and also insisting, that as a mat- 
ter of fact, that there was no sale made by the sheriff, the defendant, 
to corroborate the recital of a sale to  Matthew G. Campbell, as con- 
tained in the sheriff's deed to him, offered, to prove by one W. Bryan, 
that  he heard the said Campbell, while in possession of the land, claim 
to be the owner by purchase a t  an execution sale against the heirs of 
Wm. Crawford. To this evidence the plaintiffs objected. Objection 
overruled, evidence admitted and plaintiffs excepted. 

Plaintiffs' asked his Honor to charge the jury, that  even supposing 
there wa~s a sale made by the sheriff, yet the whole proceedings were so 
radically defective, as to be null and void, sale included, and conse- 
quently the title never passed from the plaintiffs, and that  consequent- 
ly they were entitled as the heirs of Wm. Crawford to  recover the land. 
These instructions the Court declined and again plaintiff excepted. 

The issue of sale or no sale being submitted t o  the jury, they found 
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in favor of the defendant. Rule for a new trial; rule discharged, judg- 
ment and appeal by the plaintiffs. 

fMcDonald, for appellants. 
Merrimon, Fuller & Ashe, and B. Fuller and N .  McKay, contra. 

PEARSON, C. J. With every disposition to  support the title of pur- 
chasers a t  sheriffs' sales and to relieve them from the effect of a mere 
non-observance of matters of detail by the officers of the law, we find 
ourselves unable to  do so in this case, because it  appears of record, 
tha t  there is no judgment to support the execution under which the 
sheriff sold the land, there could have been none, for there was no per- 
sonal rlepresentation of the deceased against whom a judgment could 
have been rendered. 

According to the mode of procedure, in 1831, in order to sub- (160) 
ject land t o  the payment of a debt, there was, in the first place, 
a judgment against the personal representative, fixing the debt. The 
plea of fully administered being admitted, or found by the jury, and in 
the second place a sci. fa. setting out the judgment and calling upon 
the heirs to  show cause why execution should not issue against the 
land which had descended. This gives to  the heirs a day in Court 
in order to make a "collateral issue" as t o  the due administration of the 
personal estate. 

I n  our case there is "no personal representative," no judgment 
against him to "fix the debt," no day in Court for the heirs t o  show 
why execution "upon said judgment" shall not issue to sell the real 
estate. But when the suit abated by reason of the death of William 
Crawford, (the plaintiff) there issued a fi. fa. to  make "his part of the 
costs of the goods and chattels," "leaved on 210 acres of land," then 
follows a sci. fa. against the heirs to  show why the land should not be 
sold, and a venditioni exponas, under which the land is sold. These 
proceedings are not merely irregular but void and of no effect, for the 
want of a judgment against the personal rlepresentative. So Camp- 
bell, under whom the defendant claims had no title, by power of the 
sheriff's sale. 

There is error. 
PER CURIAM. Venire de novo. 
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V M .  H. HOWERTOK AND OTHERS v. S. McD. TATE AND OTHERS. 

A person who is righfully entitled to a n  office, although not in the actual 
possession thereof, has a property therein, and may maintain a n  action 
for money had and received, againslt a mere intruder, who may perform 
the duties of such office for a time and receive the fees arising therefrom ; 
and such intruder cannot retain any part of the fees as  a compensation 
for his labor. 

CIVIL ACTIOW, tried before Cloud, J., at the Fall Term, 1872, of the 
Superior Court of Rowan- County. 

(161) By consent of parties, his Honor found the facts in the case, 
which are the same as stated in the suit between the same plain- 

tiffs and defendants, decided a t  January Term, 1873, of this Court, and 
reported in 68 N. C. 546, and which (those pertinent t o  the question 
involved,) are set out in the opinion of Justice SETTLE. 

Upon the facts found on the trial below, his Honor gave judgment, 
that  the relators, (plaintiffs in this action,) were fhe rightful Board 
of Directors of the Eastern Division of the Western North Carolina 
Railroad, and not the defendants, and that  the former be admitted to  
said office and the latter ousted therefrom. That the relators recover 
their costs. 

From this judgment the defendants appealed; and the relator How- 
erton appealed, on the ground of the refusal of the Court to give him 
judgment for one year's salary, etc. 

A. S. Me~rimon and D. Coleman, for defendants. 
McCorkle & Bailey for the plaintiffs, and for appellant Howerton. 

SETTT~E, J. We have held in the STATE on the relation of Howerton v .  
Tate, 68 N.C. 546, that  the Board of Directors, of which the plaintiff 

Howerton was President, were the only persons lawfully entitled 
(162) to the possession of the Eastern Division of the Western North 

Carolina Railroad, from and after the 26th day of October, 1871. 
And we take it, that  Howerton continued t o  be the President of the 
road until i t  passed into the hands of the receiver appointed by the 

1 District Court of the United States for the Western District of North 
Carolina,. 

But during this whole period, Howerton and his Board were kept out 
of possession by the defendant Tate and his Board, and this action is 
for the purpose of recovering the salary to  which Howerton alleges he 
is entitled as President de jure of the road. That  he is so entitled 
from the time of his demand upon the Tate Board for the surrender 
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of the road is clear, both upon reason and authority. 
I n  the first place i t  is enacted by the Code of Civil Procedure, sec. 

369, that  "whenever an action shall be brought against a person for 
usurping an office, the Attorney General, in addition t o  the statement 
of the cause of action, may also set forth in the complaint the name 
of the person righfully entitled t o  the office, with a statement of his 
right thereto, and in such case, upon proof by affidavit that  the defend- 
ant has received fees or emoluments belonging t o  the office, and by 
means of his usurpation thereof, an order may be granted by a Judge 
of the Supreme Court for the arrest of such defendant, and holding 
him to  bail," etc. And sec. 373, "If judgment be rendered upon the 
right of the person so alleged to be entitled, in favor of such person, 
he may recover by action the damages which he shall have sustained 
by reason of the usurpation by the defendant of the office," etc. 

I n  Douglas v. the State, 31 Ind. 429, which was a contest for the of- 
fice of county auditor, the authorities on this subject are collected and 
well considered, and we shall make no apology for quoting largely from 
that  case. 

There it  is said that  "Wright, being the auditor de jure from and 
after the 11th of November, 1867, was entitled t o  exercise the fran- 
chises of the office, and to receive the fees and emoluments 
thereof. The right of Douglas t o  hold the office ceased a t  the (163) 
same time, and he was thereafter a mere intruder, and his sub- 
sequent exercise of the office was a usurpation. 

"The remaining question is as to the measure of Wright's damages. 
I s  he entitled t o  recover the whole emoluments of the office received by 
Douglas for the time he unlawfully held possession, without any deduc- 
tion for necessary clerk hire paid out by Douglas for discharging the 
duties of the office during the same time. 

"And, i t  is held that  a person who is rightfully entitled t o  an office, 
although not in the actual possession of it, has a property in it, and 
may maintain an action for money had and received, against a mere 
intruder who may perform the duties of the office for a time and re- 
ceive the fees arising therefrom, and such intruder cannot retain any 
part of the fees as a compensation for his labor. This position is fully 
sustained by I Selwyn N. P. 81; Lightly v. Clouston, 1 Taunt. 112, 
Allen v. McKean, 1 Suinner 276; Bayton v. Dodsworth, 6 Term R. 
681; Dorsey v. Smythe County Auditor, 28 Cal. 21." 

The opinion in Douglas v. the State goes on to  say "The official acts 
of Douglas during the time he usurped the office are held t o  be valid 
as to  the public and third parties, simply because the public good re- 
quires that  i t  should be so t o  prevent still greater mischief. But  as to 



IN THE SUPREME COURT. 170 

Douglas himself, they were illegal. Being a mere intruder, he can 
claim no benefit from his acts; he was not entitled t o  receive any com- 
pensation for the services rendered, either by himself or by those acting 
under him, and could not maintain an action for the recovery of the 
fees appertaining t o  the office." 

I n  the case of the USITED STATES for the use of Crawford v. Addison. 
6 Wal. 291, which was a contest for the mayoralty of Georgetown, in 
the District of Columbia, i t  is said that "the rule which measures the 
damages upon a breach of contract for wages or for freight, or for the 
lease of buildings, has no application. I n  these cases the party ag- 
grieved must seek other employment or other articles for carriage, or 

other tenants, and the damages recovered will be the difference 
(164) between the amounts stipulated and the amount actually re- 

ceived or paid. But no such rule can be applied t o  public offices 
of personal trust and confidence, the duties of which are not purely 
ministerial or clerical." I n  such cases the measure of damages is the 
salary received by the intruding party. 

I n  our case, Howerton being the President de jure of the road, was 
entitled, to  receive the salary attached to that  office; but Tate having 
usurped the same, and having received a portion a t  least, if not all of 
the salary, without the assent of Howerton, either expressed or implied, 
he must be held as having received it  to  the use of Howerton. 

The case will be remanded to the end that  there may be an  inquiry 
as t o  the amount of salary received by Tate, and that  the case may be 
disposed of in accordance with the principles enounced in this opinion. 

PER CURIAM. Order accordingly. 

McCall v. Webb 135 N.  C., 361; Osborne v. Canton 219 N. C., 150, 

OWEN F. HERRING v. PATRICK MURPHY. 

An order of Court, sending back a report to a commissioner or referee, is 
sufficient notice to the party excepting to such report, of its recommit- 
men~t. 

A commissioner in applying the scale of depreciation to payments and receipts, 
applied the same a t  the date the several payments were made and the 
receipts given: H e l d ,  to  be proper and no ground of exception, in the 
absence of proof that the party kept on hand the identical money received. 

A commissioner reports that the evidence upon which he stated the account, 
"was the repor~ts of the defendants a s  guardian to the Court, one voucher 
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for defendant, (which is allowed,) and defendant's affidavit:" Held, 
that  was a sufficient statement of the evidence to  justify a confirmation 
of the report. 

CIVIL ACTIOX, (Petition for an account and settlement) heard before 
Russe l l ,  J.,  a t  the Spring Term, 1873, of the Superior Court of 
SAMPSON County. (165) 

The plaintiff, who had been a ward of the defendant, filed 
his petition for an account and settlement, a t  May Term, 1866, of the 
Court of Pleas and Quarter Sessions of Sampson County. 

At February Term, 1867, i t  was referred to Clerk to  state an account. 
Before any report was returned, this case was transferred to the Super- 
ior Court, and a t  Spring Term, 1870, the matter was referred to A. B. 
Chesnutt, who a t  the succeeding Term, made a report which was filed, 
and a t  Spring Term, 1871, the defendant filed exceptions. 

Fall Term, 1871, the judgment confirming the report of Chesnutt was 
set aside, and the account referred t o  the Clerk, who returned a report 
a t  Spring Term, 1872, to  which defendant filed1 ten exceptions. The 
account was recommitted t o  the Clerk, who reported, Spring Term, 
1873, that  the defendant owed the plaintiff $405.65. T o  this report 
the defendant again excepted, which exceptions are fully set out in the 
opinion of the Chief Justice. 

His Honor below overruled the exceptions, and gave judgment in 
favor of the plaintiff, for the amount found due and stated in the re- 
port. From this judgment defendant appealed. 

N o  counsel in th i s  C o u r t  f o r  plaint i f f .  
S m i t h  & Strong  for de fendan t .  

PEARSON, C. J .  It is really painful to  see how a spirit of litigation 
can induce parties t o  incur costs and consume the time of the Courts, 
after i t  is clear, that  the difference in the result, taking it  either way, 
will only be a few dollars and cents, so that  "the play is not worth the 
candle." Such are the words of Lord Mansfield in deciding a ca~se like 
ours. 

The first report, shows a balance against the defendant of $407.30, 
May E t h ,  1872. 

To this the defendant files t e n  except ions  and the Court seeing that 
most of them merely involved matter of calculation, sends the 
matter again t o  the Commissioner, who after giving due con- (166) 
sideration, to the t e n  except ions ,  and correcting his calculations, 
reports a balance against the defendant of $505.97, a difference of 



I N  THE SUPREME COURT. [70 

$1.35, but reducing the exceptions t o  three, instead of ten, the defend- 
an t  being content t o  let seven of his exceptions pass off, as fully an- 
swered by a difference of $1.35. 

So our labor is brought down to the consideration of three questions: 
1. The defendant was not notified of the re-commitment. If this 

means that  defendant was not notified of the fact, that  the matter had, 
by an order in the case, been referred back t o  the Commissioner, i t  
assumes gross laches on his part. If i t  means that  he was not notified 
of the time, a t  which the Commissioner would review his report, 
and was taken by surprise, i t  was necessary to  lay a foundation for the 
exception by an affidavit of the fact of surprise. 

2. Because the scale (in reference to  Confederate money) adopted 
by the Commissioner is not correct. This seems to be the only ground 
on which the defendant rests; and as presenting a question, which ef- 
fects the merits, when scrutinized i t  amounts t o  but little. 

The Commisioner applies the scale t o  receipts and payments a t  the 
time money was received or paid out; this on a general view would 
seem to  be fair, but, i t  is argued, "the receipts were first in  point of 
time and the scale was depreciating all of the time, so i t  makes a dif- 
ference against the defendant." 

That is true, provided he had kept the identical bills in hand, but 
he does not allege that  this was the fact, on the contrary i t  appears 
by the facts reported, that  the defendant received the greater part of 
the fund $553.83, in August 1862, when there was but little discount, 
and in the absence of any allegation that he did not uee the money, we 
assume that he did so, and having had the benefit of the money, a t  a 
high figure, we can see no reason for objecting t o  the plan of the Com- 

missioner,-apply the scale t o  receipts and disbursements, a t  
(167) the dates, respectively. 

3. '(Because the Commissioner does not state fully the evi- 
dence on which his report is made." The Commissioner reports, that  
the evidence upon which he stated the account "was the reports of the 
defendant as guardian t o  the Court, one voucher for defendant, (which 
is allowed) and defendant's affidavit." So the report does set out the 
evidence. 

The other clause of the exception, to-wit: "The report ought to  state 
the facts and circumstances of the guardianship assumed during the 
war" is so indefinite and general as to  be beyond the reach of judicial 
investigation. 

'CVe see no error in the ruling of his Honor, by which the exceptions 
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are overruled, the report enforced and judgment accordingly. Let this 
be certified. 

PER CURIAM. Judgment affirmed. 

JOHK C. LOVINIER. EXEC'K., ETC., v. W. H. PEARCE, GUARD'N. 
ad Zi tem a m  OTHERS. 

In  a proceeding to subject real estate to sale for assets, after a 1-eport of the 
sale is  returned and confirmed, the Judge of Probate, upon proper cause 
shown, has the right to set the sale aside, and order a resale of the prop- 
erty. 

Bud although the exercise of this 'ight is discretionary with the Judge of 
Probate. still i t  is such a matter of legal discretion, inrolving a "matter of 
law or legal inference," thait a n  appeal will lie from his decision. 

There a re  ques t i ons  of fact, a s  distinguished from i s sues  of fact which the 
Probate Judge in cases before him, and the District Judge in cases before 
him, mag decide without a jury. And in a nlotion made to set aside a 
sale, i t  is not necessary for the Judge in case of appeal, to send to the 
appellate Court a separate statement of the facts upon which his decision 
rests when the affidavits and counter-affidavits for and against the 
motion accompanies the case. 

CIVIL ACTION, (motion t o  set aside a sale and re-open biddings.) 
heard before Clarke, J., a t  Chambers in CRAVEN County, on the 
13th day of April, 1873. (168) 
The plainltiff filed his petition before the Judge of Probate 

to sell real estate for assets. From a decision of his, refusing to  set 
aside the sale, an appeal was taken t o  the Judge of the District, a t  
Chambers. From his decision, setting aside the sale, the plaintiff ap- 
pealed t o  the Supreme Court. The facts are fully stated in the opinion 
of the Court. 

HAUGHTON, with whom BATTLE & SOX, for appellant, objects: Tha t  
in this case, the Judge does not find the facts, as is required by the 
Code of Civil Procedure, secs. 110, 113, 115. 

The Judge set forth upon the record his decision in writing, and from 
that  the appeal is taken. Clegg v. Soapstone Company, 66 N. C., 390; 
Powell v. Weith, ibid, 424. 

This Court will not t ry  questions of fact, 67 N. C., 455. 
After confirming the report, the jurisdiction of the Probate Court 

was a t  an end. Westcott v. Hewlett, 67 N. C., 192; Thompson v. Cox, 
53 N. C., 314. 

A Court of Equity would not open biddings except under peculiar 
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circumstances. Ashbee v. Crowell 45 N. C.,138. 
If the sale is set aside, the parties must be put in statu quo. Adams 

Eq., 173. This cannot be done on motion, but must be done by bill or 
petition. Tate v. Powell, 64 N. C., 647; Evans v. Singletary, 63 N. C., 
206. 

Green and Stephenson, contra. 

READE, J. The plaintiff, as executor, instituted proceedings in the 
Probate Court, for license to  sell the real estate of his testator, 

(169) to pay debts. A sale was ordiered and made by the plaintiff, 
and the land was bid off by one Long. The plaintiff reported a 

fair sale, for a full price, and money paid. And thereupon the Probate 
Court confirmed the sale, and ordered the title t o  be made; and title 
was made t o  said Long, who immediately re-conveyed to the plaintiff. 
It was also ordered that  the cause be retained, and that  the executor, 
after paying the debts, should pay the surplus into Court for the bene- 
fit of the devisees. 

Subsequently the defendant, Pearce, guardian of the defendants who 
are interested in the lands, filed an affidavit in the cause, setting forth 
that  said Long bid off the land for and a t  the request of the plaintiff, 
and paid nothing for it, and reconveyed i t  t o  the plaintiff, and tha t  
the debbs of the estate had not been paid; and tha t  the plaintiff was in- 
solvent. And moved tha t  the order of sale, and the order confirming 
the sale, be set aside and a re-sale ordered. 

The plaintiff files a counter affidavit, in which he admits, that  
fearing the land would not sell for its value, he acquainted Long with 
the value, and through his representation, Long was induced t o  bid off 
the land; and then he bought it  from Long. H e  does not pretend that 
Long ever paid a dollar of the price, or even that  he himself had ac- 
counted for the price and paid i t  to  the debts of the estate. And he 
does not deny the allegation of the defendants, that  the debts of tha 
estate, to  pay which the land was sold, have not been paid; m d  that he 
is insolvent. I n  his report of the sale to the Probate Judge, he had 
said, that  instead of giving bond for the price, Long had paid the 
cash. 

I n  his counter affidavit he does not pretend tha t  Long either com- 
plied with the terms of the sale by giving bond, or that he had paid 
the cash. This, according to his own showing, was a fraud upon the 
Court. 

Upon this showing, i t  was clearly the duty of the Probate Judge to  
set aside the sale. And this he says he would have done if he had 
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been satisfied "beyond a doubt" of two things: first, that  there (170) 
was "collusion" between the plaintiff and Long; and, second- 
ly, that  the land did not sell for a fair price. 

What idea the Probate Judge had of "collusion," and what amount 
of evidence would have satisfied him "beyond a doubt," is not clearly 
seen. The sale was a sham, not a dollar was paid, or secured to be 
paid, and the report of the sale was false, and the debts for which the 
land was sold have not been paid. By whatever name this may be 
called, i t  is certainly not such a transaction as can have the sanction of 
the Courts. The Probate Judge puts his refusal to  vacate the order of 
sale upon the ground that the land sold for a fair price; and, therefore, 
the defendant's interests had not suffered. The answer is, that  i t  
did not sell for anything a t  all. The sum bid may have been its value, 
but nothing was paid. lind a further answer is, that  when a fraud 
appears, a party against whom it  is practiced has the right to be reliev- 
ed against it, and he is not put to  show "beyond a doubt," that he will 
be injured. And where a Court has been used as the instrument t o  
perpetrate a fraud, the Court owes it  to  the administration of justice 
to  set the matter right. 

Upon the refusal of the Probate Judge t o  set aside the sale, the de- 
fendants appealed t o  the District Judge. His Honor reviewed the 
decision, and set aside the sale. And from the decision of his Honor 
the plaintiff appealed to  this Court. 

1 .  The first point made for the plaintiff is, that  taking the fraud to 
be as alleged, the remedy is by civil action, and not by a motion in the 
cause, as this is. This point is made upon the supposition, that  upon 
the confirmation of the sale, the cause is ended; and the Probate Judge 
had no further power over it. It is likened to a similar proceeding in 
the old County Court, to make real estate assets in the hands of an ad- 
ministrator or executor. And several cases were cited by plaintiff to  
show that  after the sale the County Court had no further power; and 
that  a remedy for any fraud, etc., must be sought in a court of equity. 

Thompson v. Cox, 53 N. C., 314; Westcott  v. Hewlett, 67 N. C., 
192. (171) 

The answer is, that  we are now in a court of equity; as well 
as law. And a further answer is, that  the order in this cause confirm- 
ing the sale expressly retains the cause, and directs the plaintiff to pay 
the excess of the proceeds of sale after paying the debts, into Court, to  
be distributed among the defendants, And how can that  excess be 
known until a fair sale is had? And a further answer is that  C. C. P., 
sec. 422, sub-section 9, authorizes a Judge of Probate "to open, vacate, 
modify, set aside, or enter as of a former time, decrees or orders of his 
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Court in the same manner as courts of general jurisdiction." 
2. The second point made for the plaintiff is, that  i t  was a matter of 

discretion with the Probate Judge whether he would set aside the sale; 
and that  from his discretion there was no appeal. 

True, i t  is a matter of discretion; but then the discretion is not will- 
ful or arbitrary, but legal. And although its exercise be not purely a 
matter of law, yet i t  "involves a matter of law or legal inference," in 
the language of the Code, and an appeal will lie. 

3. The third point made by the plaintiff is, that  we must overrule 
his Honor because he does not find the facts upon which his opinion is 
founded. 

When an issue of fact is made before a Probate Judge, the Code, sec. 
490, requires that i t  shall be transferred to  the Superior Court in time 
for trial. And then, of course, the trial must be by jury, if either party 
require it. But there are questions of fact, as distinguished from issues 
of fact, which the Probate Judge, in cases before him, and the District 
Judge, in cases before him, may decide without a jury. As in cases 
involving complicated accounts where the mode of trial under C. C. P., 
is by reference and report and exceptions. Klu t t s  v. McKenxie,  65 
N.  C., 102. And so in a case like the present, where a motion is made 
to vacate an order made in a n y  Court, the Court must of necessity hear 
the facts upon which the motion is founded, and the parties are not 

entitled, as a matter of right, to make an issue of fact and de- 
(172) mand a jury trial; although i t  may be that  cases may arise in 

which the Court will order an issue t o  be tried by the jury to  aid 
the Court. I n  this case before us, the facts appeared before the Judge of 
Probate in the affidavits of the parties; and although they do not agree 
in all particulars, yet in the materials they do. So that, in what is 
alleged by the defendant and not d~enied by the plaintiff, and in what 
is admitted by the plaintiff, we have the state of facts herein before set 
forth. These facts were sent up by the Probate Judge to  the District 
Judge and by his Honor to  us. It is true that  his Honor does not make 
out a separate statement of the facts, as usually it is best, and as in 
cases where the facts are complicated or the testimony contradictory i t  
is necessary for him to  do, yet the facts do distinctly appear. 

To  show how the facts ought to  have been made out, and the case 
made up, the plaintiff's brief refers to C. C. P., sec. 110. But  that  
never has been applicable t o  an appeal from a Probate Judge; but only 
to an appeal from the clerk t o  the Judge, in matters of pleading and 
practice in civil actions, when they were returnable before the clerk. 
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But it  is not applicable t o  any case now; as civil actions are now re- 
turnable in term time before the Judge himself. 

There is no error. This will be certified to the end that  the Court 
below may proceed according t o  law. 
PER CURIAM. Judgment affirmed. 

Wahab v. Smith, 82 N. C. 233; Trull v. Rice, 92 N. C. 575; Spencer, 
Ex Parte 95 N. C. 275; McMillan v .  McMillan, 123 N. C. 580; In re 
Battle 158 N. C. 392; Perry v. Perry, 179 N. C. 448. 

CARSON & GRIER v. C. J. LIKEBURGER AND OTHERS. 

I n  a suit on a note, the payment of which is relied on a s  a defence, one of the 
defendants testified that a t  the time the note was made, i t  was agreed that  
it was to be paid in certain cotlton goods, and that the defendants delivered 
the goods to their agent to be delivered to a firm of which the payee was a 
member, according to such agreement; and the agent testified tha t  he  
sold and delivered the goods to  the firm on the usual time of thirty days, 
nothing being said about the note: It was hold, that this was some evi- 
dence of payment, which ought to hare been submitted to the jury, and 
that  his Honor below erred in charging that  there was n o  evidence of pay- 
ment. 

CIVIL ACTION, (suit on a note,) tried a t  the July (Special) Term, 
1873, of the Superior Court of MECKLENBURG County, before 
his honor, Moore, J. (173) 

The plaintiffs, as indorsees of one Wm. Richards, sued de- 
fendants on a note for $549.32 and interest, less a credit of $200, ilu- 
gust 26th, 1869; date of note 19th January, 1869. 

Defendants rely on the plea of payment. On the trial, in support 
of the plea of payment, Caleb Lineburger, one of the defendants, testi- 
fied, tha t  when the note was made and delivered t o  Wm. Richards, i t  
was understood and agreed between the parties, that  the note was to  
be paid by the makers, who were manufacturers of cotton goods, de- 
livering to  the firm of Wm. Richards & Co., merchants in Charlotte, 
cotton goods in payment thereof. That  Wm. Richards, the payee in 
the note, was a member of the firm of Wm. Richards & Co.; that  when 
the $200 was paid, i t  was done as a favor to Richards, who had occa- 
sion for the money, and it was then again agreed that  the balance of 
the note was t o  be paid in goods. This defendant further testified, 
that  goods were delivered to  one Pasour, to be delivered t o  Wm. Rich- 
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ards & Co., before the transfer of the note t o  the present plaintiffs, of a 
greater amount in value, than the balance due on the note. 

Wm. Richards, the payee, testified, that  there was no such agreement 
as the manner in which the note was t o  be paid, either a t  its making, 
or when the $200 was paid; that when the goods were delivered by 

Lineburger & Co. to  TTTm. Richards & Co., he held a claim, other 
(174) than the note, against Lineburger & Co., for cotton he had sold 

and deIivered to them, in 1864, upon which claim the goods were 
t o  be credited. 

Lineburger being re-called, stated, that when the note in suit mas 
given, that  i t  was in settlement of all demands of Richards, and that  
his firm owed him nothing on any previous cotton transaction. 

One, Pasour, for defendantjs, testified, tha t  he was the general agent 
of Lineburger & Co., for the sale and delivery of goods, and that be- 
tween the date of the payment of the $200, and the transfer of the 
note to  the plaintiffs, he sold andl delivered cotton goods to  Wm. Rich- 
ards & Co., t o  the value of $700; that  the goods were charged to that 
firm, and sold in the usual manner on thirty days time; that he repeat- 
edly called on Wm. Richards & Co., for payment, but that  no payment 
was made. That  on one occasion he called on them for payment, 
Bauman, one of the firm, offered t o  pay the account in cotton, which 
the firm had a t  Brevard Station; that  he accepted the offer, but for 
some reason never got the cotton; that  there was no cotton there. 

It was also in evidence, that  Lineburger 8: Co., brought suit on their 
claim against Wm. Richards, & Co., for the goods sold and delivered by 
Pasour, and had given no credit for the note sued upon in this case. 

His Honor ruled, that there was no evidence of payment to  be sub- 
mitted to  the jury; whereupon a verdict was ordered to  be rendered for 
the plaintiff. The defendants appealed. 

J .  H .  Wilson for appellants.  
R. Barringer and V a n c e  contra.  

READE, J. The only question is, whether there was a n y  evidence of 
the payment of the note. The defendant testified that  when the note 
was executed, i t  was agreed that  i t  was to be paid off in goods from the 
defendants' factory, and that he subsequently delivered goods to his 
agent, Pasour, to  deliver t o  the payee more than sufficient t o  pay the 

note. This was evidence tending t o  show the first step towards 
(175) the payment. The defendant then introduced the agent, Pa- 

sour. If Pasour had testified that  he delivered the goods in 
payment of the note, that, in connection with the testimony of the de- 
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fendant, if believed, would have been full proof. Pasour does say that 
he delivered the goods, but he says more than that.  H e  says tha t  "he 
sold and delivered the cotton goods to the  payee to  the amount of the 
note, and tha t  the goods were sold on the usual time, thirty days." 
And so i t  is cont'ended that  this disproves the delivery of the  goods in 
payment of the  note. What  view the jury would have taken of the 
testimony we cannot tell. It may be that,  viewing i t  together with 
t h e  defendant's testimony, they might have found tha t  Pasour was 
mistaken as t o  its being an ordinary sale, on thirty days time, and then 
t o  be paid in cash, and not applied in satisfaction of the debt. The 
jury might have found that,  while Pasour thought it an ordinary sale, 
y e t  the parties understood i t  differently. Especially might they have 
so found in view of the fact, that  both parties to the  note smear that  he 
was mistaken. The defendant swears he was mistaken; because he 
knows tha t  he sent the  goods by him to pay the note. And the payee,- 
who was also examined as witness, swears tha t  he did not take the 
goods in payment of that note; but that  a t  the time he received the 
goods he had another claim against the defendant older than the note 
for cotton, which he had sold him, and tha t  the goods delivered "were 
t o  be credited" on tha t  older debt. And then the defendant swore tha t  
the  old debt had been included in the note, so tha t  there was no such 
old debt. All this taken in connection with the presumption tha t  the 
payee would not have bought goods to pay money for, when he held 
a debt against the  defendant, might have been left t o  the  jury as evi- 
dence tending to show tha t  the goods were delivered in payment of the 
note. 

There is error. 
PER CURIAM. Venire de novo. 

JAMES S. PHILLIPS V. WILLIAM H. TREZEVAXT. 

The Supreme Court has no power to compel by process of at~taehment, a de- 
fendant to pay a judgment against him for costs recovered by a plaintiff 
in this Court. 

MOTIOK, a t  this Term, after notice, for an attachment against the 
defendant in the  above entitled cause, to compel him to pay the 
costs adjudged against him in this Court, a t  June Term, 1872. (176) 

The plaintiff in the motion, sltates on oath, tha t  the defend- 
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ant is fully able t o  pay off and discharge the judgment; tha t  he has 
command of large sums of money, but has declared that  none of i t  shall 
be applied in discharge of the recovery of the plaintiff; and tha t  he has 
converted all his tangible property into money, or secretly and fraudu- 
lently disposed of it, t o  the end that  he may defy the process of the 
Court and deprive the plaintiff of his recoveries, etc. 

After argument, the motion was refused. 

H.  W.  Guion for the motion. 

The Statute of contempts, acts of 1868-'79, see. 4, page 426, not al- 
tered by act of 1870-'71, p. 337, C. C. P. seems to take i t  for granted 
that  is a contempt and attachable, sec. 257 and 261, sub sec 1,264 and 
274. Bacon's Abr. Attachment, and the many American cases cited. 
State v. Palin, 63 N.  C. 473. 

Wilson & Son and Jones & Johnson, contra. 

RODMAN, J. This is a motion on the part of plaintiff, for an  attach- 
ment against the defendant, in order t o  compel him, to apply money, 
of which i t  is said he is possessed, t o  the payment of two judgments for 
costs, which plaintiff recovered against him in this Court. 

We are of opinion that  no power has been given to this Court, to  
issue an attachment in such a case. 

(177) It is conceded, that  the provisions of the C. C. P. respecting 
supplemental proceedings, (sec. 264 to 274,) are not applicable 

to  this Court; but we are moved nevertheless, to  proceed to subject to  
execution the intangible property of the defendant, substantially as a 
Superior Court would do, under such proceedings. That no such power 
is given t o  this Court, when it  is expressly given to the Superior Courts, 
is an argument that i t  was not intended that this Court should have or 
use such powers. We think the omission to give such powers was wise, 
for they could not be used without inconvenience, and the risk of in- 
justice and oppression to the debtor. 

The argument of the plaintiff is, tha t  where there is a right there is 
remedy, and as in this case, the money of the defendant cannot be 
reached by the ordinary writs of execution, and it  is liable t o  execution, 
this Court will give the plaintiff a remedy although none is expressly 
provided by statute, rule of Court, or usage. This principle is illus- 
trated by Brown v. Long, 22 N .  C. 138, where a debtor who had been 
discharged as an insolvent, and whose person was thereby protected 



N.C.] JANUARY TERM, 1874. 

from arrest, afterwards acquired choses in action, and it  was held that  
they could be subjected t o  the satisfaction of a judgment creditor, by 
process of attachment in equity, thus anticipating the provisions of 
C. C. P. for supplemental proceedings. But in this case, the principle 
does not apply, for the plaintiff has a remedy, which the law deems 
adequate. 

Only two cases occur t o  us, in which a judgment of this Court can 
be unsecured by an undertaking on appeal. 

1. Where an appellant recovers, whether a debt and costs, or costs 
only, against an appellee. 

2. Where a party against whom judgment is given below does not 
give such an undertaking as suspends execution, and the judgment is 
afterwards modified in this Court. 

I n  all of these cases, except where the judgment is against an appellee 
for the costs of this Court, we are of opinion that this Court has the 
power to  direct the Superior Court, t o  enter there such judgment as i t  
ought to  have given, notwithstanding this Court has entered such judg- 
ment here. No inconvenience that now occurs to  us, is likely to 
arise from such a course, for t h ~  process of both Courts will be always 
under their control. Upon the judgment so entered in the Superior 
Court, the plaintiff can take his supplemental proceedings. 

I n  the case of a judgment against an appellee for the costs of this 
Court, i t  may be doubtful, whether the Superior Court could be 
required to  enter a similar judgment there, for i t  never could or (178) 
ought t o  have been a judgment of that  Court. But in such a 
case, the plaintiff may bring an action upon his judgmen6 in the proper 
Court, and on obtaining judgment there, have the benefit of supple- 
mental proceedings. 

PER CURIAM. Motion refused. 

McCOMB AXD WALLACE. AUM'RS. V. THE R'. C. RAILROAD COMPAST. 

What  a n  agent says or does, within the scope of his agency, and while engaged 
in the very business, is evidence for  or against his principal. His declara- 
tions made subsequently as  to what he had done, is no~t evidence, though 
he may continue still [to act a s  agent generally, or in other matters. 

CIVIL ACTION, (commenced in the Court of Pleas and Quarter Ses- 
sions, 1857,) tried before Moore, J., a t  the July (Special) Term, 1873, 
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of the Superior Court of MECKLENBURG County. 
The suit was originally commenced by one Farrow, the intestate of 

the plaintiffs against the defendant as a warehouseman, declaring on a 
special contract to keep and deliver t o  plaintiff's order on de- 

(179) mand, four bales of cotton, and for a failure t o  deliver said 
cotton, also declaring in the common counts. Defendant plead- 

ed "Gen. issue." 
For the plaintiff, Dr. Gilmer testified, that  in December, 1856, he 

shipped on the road of the defendant, to his own order four bales of 
cotton t o  Charlotte; that  he sold this cotton t o  plaintiffs' intestate by 
sample; that  a clerk of said intestate and himself went to  the depot of 
the defendant and found the cotton in the depot building; that  they 
weighed it  on the scales of the defendant in the depot and left the 
cotton on the scales. The plaintiffs' intestate was a buyer and shipper 
of cotton to  South Carolina. 

A. H. Martin, for plaintiff, te~stified, tha t  in December, 1856, he 
was agent of the Charlotte and South Carolina Railroad Company a t  
Charlotte, and extending from thence t o  Columbia, S. C.; that a man 
named Powe was the station agent of the defendant a t  Charlotte. 

Plaintiff proposed to prove by this witness the declarations of Powe, 
made three or four days after the cotton in question was weighed and 
left a t  the depot, in a conversation that  occurred when the cotton was 
first demanded. This was objected by defendant, but received by the 
Court. Defendant excepted. 

The witness then further testified, that three or four days after the 
cotton was weighed and left a t  the depot, the plaintiffs' intestate, in 
the presence of the witness, asked P o \ ~ e  what he had done with the 
cotton? T o  which he replied, "I turned it  over to the Charlotte and 
South Carolina Railroad Company." Witness then said, "You did not 
turn it  over t o  me," and asked what evidence he had? He  replied that 
he turned it  over to one of the loading clerks of the Charlotte and South 
Carolina Railroad Company; that he had no receipt. This was all the 
evidence. 

The reply of this witness to Powe, denying that  the cotton had been 
turned over t o  him, mas objected to  by defendant and admitted by the 
Court. Defendant again excepted. 

The defendant requested in writing, the Court to give the jury 
(180) the following instructions: 

1. That there is no evidence that  the defendant had the 
cotton as warehouseman for the plaintiffs' intestate, or as a bailee, and 
that  the plaintiffs cannot recover. 
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2. There is no evidence that  said intestate lost any of the Gilmer 
cotton. 

The instructions were refused by his Honor, who charged the jury 
a s  t o  the different degrees of care to  be taken in matters of bailment, 
t o  which there were no exceptions. H e  further instructed the jury, 
that  the defendant could only be held liable, from the evidence, as a 
warehouseman. That  the declarations of Powe were evidence that  the 
defendant held the cotton for the plaintiffs' intestate; and( that  if the 
jury should find that  when Powe found the cotton on the scales, he 
assented to hold the cotton for Farrow, the said intestate, there would 
be ground to charge the defendant as a warehouseman. 

Defendant excepted to this charge, and for refusal t o  give the in- 
structions prayed for. 

The jury returned a verdict for the plaintiffs. Rule for a new trial; 
rule discharged. Judgment and appeal by the defendant. 

Barringer and McCorkle & Bailey for appellant. 
J .  H .  Wi l son  contra. 

READE, J. What an agent says or does within the scope of his 
agency, and while engaged in the very business, is evidence for or 
against his principal as part of the res gestae. 

But evidence of his declarations, made subsequently, as to what he 
had done, is inadmissible. It is only hearsay. And this although he 
may  continue t o  act as agent in other matters, or generally. Smi th  v. 
Railroad, 68 N. C. 107. That is decisive of this case. 

If the plaintiff left the cotton on storage with the defendant, and 
defendant failed t o  deliver i t  on demand, he is prima facie 
liable. If it  was lost or destroyed, then the question of negli- (181)  
gence arises. But that  is not now before us. 

There is error. 
PER CURIAM. Venire de novo.  

Henry  v. Wil lurd ,  7 3  N. C., 4 3 ;  Black v. Baylees, 86 N. C., 534;  
Southerland v. R. R . ,  106 N. C., 105;Egerton v. R. R., 115 N. C., 648;  
Albert v. Ins.  Co., 122 N. C., 96;  Darlington v. Tel .  Co., 127 4. C., 450;  
Hamrick v .  T e l  Co., 140 N .  C., 153;  Younce  v. Lumber Co., 155 N .  C., 
241;  Gazzam v. Lumber  Co., 155 N. C., 341;  Styles v. X f g .  Co., 164 
N.C. 377; Morgan v. Benefit Society 167 N.C., 266; Chevrolet Co. v. 
Ingle, 202 N .  C. 158. 
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E. 0. ELLIOTT v. E. J. ROBARDS AND OTHERS. 

A sells a tract of land to B, &aining the title until the purchase money i s  
paid. B makes a payment on the debt due A, and then sells his  interests 
to C ;  A and B agree to obtain from the proper Court a decree of sale, 
which is made, the land sold and is purchased by C, ( the title still being 
retained until the purchalse money is paid) who gives his bonds to A and 
R for their respective shares. C being unable to pay his bonds, A brings 
this action against the ot~her parties, asking for a sale of the land, and 
the proper distribution of the purchase money; the land i8 sold and A 
becomes the purchaser, B claiming a pro rata share of the proceeds of 
sale: Held, that  B until he  paid the debt to A for  the first purchase, was 
entitled to no part of the proceeds of sale; and further, that  if ~bhe land 
sold for more than B owed A, B was entitled to the surplus and the sur- 
render of his note; if it sold for less, B's note must be credited with the 
amount i t  did sell for. 

CIVIL ACTION, tried before Mitchell, J., at  the Fall Term, 1873, of the 
Superior Court of CATAWBA County. 

The case is brought to this Court upon the appeal of one of the de- 
fendants, from the judgment of the Court below, sustaining certain 
exceptions of the plaintiff to  the report of the Clerk. 

The facts are fully stated in the opinion of the Court. 

M. L. McCorkle for appellant. 
Caldwell and Armfield, McCorkle & Bailey, and Schenck contra. 

RODMAK, J. AS the defendants Wyatt and Wynne, do not apped, 
i t  is only necessary to  consider the case between the plaintiff 

(182) and Mrs. Robards. By her demurrer, she admits the fact as 
set forth in the complaint, and that was the only source from 

which the Judge could derive a knowledge of them. Mrs. Robarda ap- 
peals only from the judgment respecting the appropriation of the fund 
in Court, and that only is examinable here. 

The material facts, (about which there is no dispute a t  all,) are 
these : 

The plaintiff, being the owner of the White Sulphur Springs land, in 
or about 1861, agreed with Mrs. Robards to sell her the land for $10,- 
000, title to be made when the purchase money should be paid. She 
entered into, or continued in possession and made a part payment on 
the note. In  1864 she agreed to sell her interest to Wyatt and Wynne 
for $10,000, about the same time, the plaintiff agreed to sell them his 
estate for $10,900 payable in gold, in five years, without interest. 
Wyatt and Wynne made their notes t o  each of the parties accordingly. 
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It was also agreed that the plaintiff and Mrs. Robardrs ishould unite in 
a petition to the Court, t o  have the lands sold according to the terms 
agreed on. The Court decreed a sale, and Wyatt and Wynne purchas- 
ed for $29,000, and gave their notes to plaintiff for $10,900, and to Mrs. 
Robards for the remaining $10,000. The sale was on the terms that 
no title should be made until payment of the price. Wyatt and Wynne 
took possession, but made no payment, and a t  Spring Term, 1871, of 
Gatawba Superior Court, both plaintiff and Mrs. Robards, obtained 
judgments against them. Plaintiff thereupon brought this action, in 
which the Court decreed that the land should be sold so as to give to 
the purchaser a title against all parties, but reserved its determination 
of the relative rights of plaintiff and of Mrs. Robards, in the proceeds 
of the sale. The land was sold and bought by plaintiff, for $10,700. 

The parties now ask the Court to adjudge their respective 
rights in this fund. (183) 

It must be admitted, that prior to the transaction with Wyatt 
and Wynne, Mrs. Robasds could claim a title on payment to plaintiff of 
her debt to him. Plaintiff retained the legal title as a security for this 
debt, and no Court can divest him of it, so long as this debt exists un- 
paid. 

I t  is contended, however, for Mrs. Robards, that the transaction of 
plaintiff with Wyatt and Wynne, had the effect to extinguish her debt 
to him. We fail to perceive the equity of the proposition. 

Wyatt and Wynne having the equity of Mrs. Robards, could have 
acquired1 the title of plaintiff by paying him what Mrs. Robards owed. 
They not being then able to do that, the plaintiff in consideration that 
the payment should be made in gold, agreed that they might have five 
years credit without interest. It does not appear what was the precise 
amount of Mrs. Robards' debt a t  this time nor how nearly the sum of 
$10,900 to be paid to  plaintiff, approximated to it,-probably very 
closely. There is no evidence that plaintiff was endeavoring t o  secure 
anything more than he was fairly entitled to. 

It is evident ithat by this transaction the plaintiff did not receive 
payment of the Robards debt. If he had received the notes of Wyatt 
and Wynne in payment for his interest, the case would be different. 
But he retains the title as a security for future payment. The same 
facts show that he did not intend to  release Mrs. Robards, or his hold 
on the land as a security for his debt. No principle occurs t o  us, on 
which he must be construed to have done so against his intention. 
Mrs. Robards was not injured, or even damaged, in any way by the 
plaintiff's conduct. There was no moment, a t  which she could not 
have obtained a conveyance from plaintiff, on paying her debt to him. 
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Her loss is altogether from the insolvency of Wynne and Wyatt and the 
dieficient value of the land. To  give her any part of this fund which 
represents the land, without payment of her debt, would be to  give her 
what she has never given any consideration for, and which the plaintiff 

never contracted to give her, except on a condition precedent 
(184) which she has never performed. 

If the debt of Mrs. Robards, after deducting the payment, is 
just equal t o  the fund in Court, the plaintiff is entitled to receive the 
fund, and is required to surrender t o  Mrs. Robards her note. If her 
note exceeds the fund, he will credit the note with the amount of the 
fund. If her note is less than the fund, the excess after paying her 
note will be paid to her. These facts can be ascertained by a simple 
arithmetical calculation, which may be made by the Clerk, on a refer- 
ence limited to that. If the fund were in this Court, the decree might 
be made here, but as i t  is in the Court below, the case must be remand- 
ed, in order that  the decree may be entered and carried into effect 
there. 

As the action of both parties has tended to obscure somewhat a very 
simple matter, neither party will recover costs in this Court. 

PER CURIAM. Judgment accordingly. 

The effect of a reference to arbitrators is very different from that  of a refer- 
ence under the Code, Arbitrators may choose a n  umpire; they a re  not 
bound to find the facts separateIy from their conclusions of law; they 
a re  not bound to decide acco~ding to law ; and their award may be general, 
thus "that plaintiff recover $- and co~ts." 

Bn agreement that  a n  award shall be a rule of Court, is merely a n  agreement 
to confess judgment according to the award, when it shall be made. If 
the parlties referring their matters in controversy, h a r e  no suit in Court, 
the Court wilI not compel a performance of their agreement by attach- 
ment, a s  i t  will if the subject matter has been brought in  Court by suit o r  
o~thermise. 

CIVIL ACTION, tried a t  the JuIy (Special) Term, 1873, of the Superior 
Court of BUNCOMBE County, before his Honor, Albertson, J., a 

(185) jury trial having been waived. 
The plaintiff, assignee in bankruptcy of B. I .  & I. B. Alex- 

ander, surviving partners of Patton & Alexander, brings this action 
against the defendant, Ephraim Clayton, to  recover the sum of $579.01, 
the amount of a store account, made with said Patton & Alexander. 
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At Spring Term, 1873, of Buncombe Superior Court, " I t  was ordered 
by the Court, with the consent of the parties, that all the matters of 
difference in this case, be referred to  E. I. Alston and A. T. Summey, 
with authority t o  choose an umpire in case of a disagreement, and their 
award or the award of the umpire, is to be a rule of Court." The cost 
of the reference, &c., t o  be under the direction of the said arbitrators. 

At  the next ensuing Term, July (Special) Term, 1873, the arbitrators 
return a report, substantially as follows: 

I. We find as matters of fact: 
That B. I. & I. B. Alexander were the surviving partners of the firm 

of Patton & Alexander; that James A. Patton was the deceased mem- 
ber of said firm; that  the surviving members of the firm went into 
voluntary bankrupcy, and that the plaintiff herein, is their assignee. 

11. That one James W. Patton was before and during the time, em- 
braced in making the account sued on, indebted to  the defendant in 
this action, E. Clayton, largely in excess of the account, the basis of 
this suit; and that there was an agreement or understanding between 
said James W. Patton, E. Clayton, the defendant, and James A. Patton, 
of and representing the firm of Patton & Alexander, t o  the effect, that  
Clayton, the defendant, should make this account sued in this action, 
and that  i t  should be charged to  James W. Patton, so long as the 
m o u n t  was less than the sum James W. Patton owed the said 
Clayton. (186) 

111. That said account was thus settled, although the same 
does not appear t o  have been chargedl on the books of the firm t o  James 
W. Patton, or credited to  the defendant, E. Chyton; and that  in our 
opinion nothing is due from the defendant t o  the plaintiff in this action. 

IV. We therefore award, thah the defendant have judgment for his 
costs in this behalf expended, and that  he be hence discharged m d  go 
without day. 

We further report, that  we have been occupied about the adjudica- 
tion of this matter, three days. 

(Signed) E. I. ALSTON, 
A. T. SUMMEY, 

Asheville, N. C., July 31st) 1873. Referees. 
At the same term, the plaintiff excepted t o  the foregoing report, as- 

signing as reasons: 
1. Because the arbitrators, (or referees,) make an award, when by 

the terms of the order of Court, they were referees; 
2. That  the fact of the agreement upon which they base their judg- 

ment, is stated too indefinitely to  authorize a judgment. 
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3. That  the legal conclusion in the report is erroneous. 
4. That  the report is uncertain and vague. 
These exceptions were overruled; the report confirmed, and judg- 

ment in accordance therewith; from which judgment plaintiff appeal- 
ed. 

A. T. & T. P.  Dauidson for appellant. 

1. The arbitrators do  not distinctly find the facts, such as will au- 
thorize a judgment and be conclusive in the matter. Gibbs v .  Berry, 
35 N. C. 388; Patton v. Baird, 42 N. C. 255; Cannady v. Roberts, 23 
N. C. 422. 

2. That  even if the alleged agreement with James A. Patton and J. 
W. Patton was made, i t  was unauthorized, and the other parties were 
noh bound. Collyer on Partnership, sections 196,421,439,440,473 (2), 

483, 501. Long v. Carter, 25 N. C. 238; 59 N. C. 49; 3 N. C.  
(187) 393 (590). 

3. The burden of showing assent of the other partners is on 
the defendant. Note 1 to  scc. 501, Collyer on Part. 

J. H. Merrimon contra, argued: 
It is well settled that arbitrators are not bound to decide a case ac- 

cording to  law, for they axe a Iaw unto themselves and made to decide 
according to their notions of justice, and without giving any reasons. 
Leach v. Harris, 69 N. C. 537. 

Arbitration and reference distinguished. Hilliard Rowland, 68 N. C. 
508. 

An award must have upon its face certainty t o  a common intent or 
it will be void. The award must be such as a judgment can be entered 
upon and which will settle all the matters referred to. Carter v. Car- 
son, 64 N. C. 332; Harralson, v. Pleasants, 61 N. C. 366. 

RODMAN, J. All or any of the issues in an action may be referred by 
consent of the parties, C. C. P. sec. 244. The referees must state the 
facts found, and the conclusions of law separately. Their report as 
ito the facts has the effect of the verdict of a jury, see. 248. We do not 
Ithink that  i t  was intended by these sections to deprive parties of the 
right t o  refer all or any matters in controversy to arbitrators, with 
power to  make an award, which should be a rule of Court. The parties 
can undoubtedly make such a reference, and the only question possible 
would be, whether the Judge would recognize the award, and make it 
a rule of Court, enforceable by its process, or leave the parties to their 
action an the arbitration bond or other like remedy. We cannot sup- 
pose i t  was intended to abolish so useful a mode of adjusting rights by 
indirection, and we think that  the power to make an  award a rule of 
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LUSK ti. CLAYTON. 

Court still exists as incidental t o  every Court under its power, to enter 
judgment by confession. Leach v. Harris, 69 N. C. 532. 

An agreement that an award shall be a rule (or judgment) of Court, 
is merely an agreement to confess judgment according to the 
award when it shall be made. If such agreement be made by (188) 
persons having no suit in Court, respecting the matters referred, 
a Court (in this State a t  least,) will not compel performance1 of the 
agreement by attachment, because the parties have not put themselves ' 

under its jurisdiction, but will leave them to their remedy by action on 
the agreement. Alexander v. Burton, 21 N. C. 469. If, however, such 
an agreement is made between the parties to a suit, the Court having 
jurisdiction over the persons, and the subject matter will compel the 
parties, by attachment, to perform the agreement, by confessing judg; 
ment according to  the award; or, as a more direct way to ishe same 
end, will (in this State a t  least) enter judgment according to the awmd. 
Cunningham v. Howell, 23 N. C. 9. 

The effect of a reference to arbitrators, is very different from that  
of a reference under the Code. Arbitators may choose an umpire; 
they are not bound to find the facts aeparately from their conclusions 
of law; they are not bound to decide according to law. Their award 
may be entirely general, as for example, that plaintiff recover $-- 
and costs, or that defendant go without day, &c., Leach v. Harris, ante. 
Ordinarily, if their award be within their powers, and unaffected by 
fraud, mistake, surprise, or irregulaxity, the Judge has no power over it, 
except t o  make i t  a rule of Court, and enforce i t  according to the oourse 
of the Court. 

If, however, the arbitrators think proper, they may find the facts, 
and the law separately. And as i t  thus appears that  they intended to 
decide according to law, if they clearly mi~take  irhe law, the Judge may 
set aside the award, and perhalqs in some cases give such judgment as 
they ought in law to have given. Morse Arb. & Award, 292. Boston 
Water Power Co. v. Gray, 6 Aletc. (Mass.) 131; Ryun v. BlounC, 16 
N. C. 382; Leach v. Narris, ante. 

We think i t  clear that in the present case the reference was to arbi- 
trators to make an award. The only part of the award which 
we think it material to refer to, is this. The arbitrators find (189) 
that during the time in whch the defendant was rmnng up the 
account sued on, James W. Patton (not a member of the firm of Pat- 
ton & Alexander) was indebted to the defendant in an amount larger 
than that sued for, and i t  was agreed between J. W. Patton and the de: ' 
fendant, and James A. Patton (a member of the firm) that defendant 
should buy goods from the firm from time to time, and that they shouM 
be charged to J. W. Patton. Under this agreement the g o d s  s u d  for 

161 
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were purchased. The arbitrators award that  defendant go without 
day, &c. It is objected th& the conclusion of law is not supported by 
the facts. We think i t  is. It did not appear that Patton, the partner, 
had any interest in the debt from J. A. Patton to the defendant, or that 
he was acting in any way for his individual advantage. Surely one 
partner may sell goods of the firm t o  one pemon on lthe credit of as- 
other. hTothing is more common. 
PER CURIAM. Judgment affirmed. 

Pickens v. Miller, 83 N. C. 549; Moore v. Austin 85 N. C. 183; 
Keener v. Goodson, 89 N. C. 276; Robbins v. Killebrew 95 N. C. 22; 
Jackson v. McLean, 96 N. C. 479; Reixenstein v. Hahn, 107 N. C. 158; 
Hurdle v. StaLlings, 109 N. C. 7; Wyatt v. R. R., 110 N. C. 247; Henry 
v. Hillard, 120 N. C. 486; Ezzell v. Lumber Co., 130 N. C. 206; I n  re 
Estate of Reynolds, 221 N. C. 452. 

CHAS. H. WILLIAMS v. GREEN WILLIAMS, SURVIVINQ 
PARTNER, &c. 

In action on a n  account due 1st January, 1861, to which1 the  s~tatute of limita- 
tions is pleaded, the  time during which the statute is to  run, must be com- 
puted f m m  ithe mid lstt &y of January, bo the 20th day of May, 1861, and 
then from the 1s t  day of January, 1870, till the day the summons was 
issued. 

C I~ IL  ACTION, commenced before a Justice of the Peace, and carried 
by appeal to the Superior Court of PERSON County, in which i t  was 
tried before Tourgee, J., a t  Fall Term, 1873. 

The plaintiff complained for the non-paymenh of $200, due by ac- 
count for work and labor during the year 1860, and demanding 

(190) interest from 1st day of January, 1861. T o  this complaint the 
defttndant pleaded the statute of limitations. 

~fi&'Just ice give the plaintiff judgment, and the defendant appealed. 
On the trial below, his Honor, holding that the statute barred the ac- 
tion,'reversed the judgment of the Justice and gave judgment for the 
defepdant. From this judgment the plaintiff appealed. 

I j . ,  . .  
&gns.. & Jones for appellant. 
~ J J  ' codsel  contra in this Court. 
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READE, J. The only question is, whether the action is barred by the 
statute of limitation, three years. 

The claim was due 1st of January, 1861. The action was commenc- 
ed the 27th of April, 1872. More than twelve years had elapsed. But 
then, by divers statutes, the statue of limitations was suspended from 
the 20th of Mw, 1861, until the 1st of January, 1870, as is fully ex- 
plained in Johnson v. Window,  63 N. C. 552, and Smith v. Rogers, 63 
N. C. 181. 

The time to be counted in this case is from January 1st 1861, to 
20th of May, 1861, four months and twenty days, and from January 
lst,  1870, to April 27th, 1872, when the action commenced, two years, 
three months and twenty-seven days, which, added to the former time, 
makes two years, eight months and seventeen days. 

It is suggested that the Code, sec. 16, repeals the law of the limitra- 
tions of actions as provided in the Revised Code, chap. 66, and substi- 
tutes the limitations mentioned in C. C. P., title IV. So it does; but 
that is prospective only, and has an express saving for "all actiona al- 
ready commenced or rights of action already accrued, but the statutes 
in force previous to the ratification of this act shall be applicable to 
such cases," &c. 

So that in this case, time is to be counted or not counted, just as if 
the C. C. P., tikle IV, had no existence. I n  other words, the 
time is not counted from the 20th of May, 1861, to the 1st of (191) 
January, 1870. 

There is error. 
PER CURIAM. Judgment reversed and judgment in this Court for 

plaintiff. 

R. W. GLENN v. THE FARMER'S BANK OF NORTH CAROLINA. 

The refusal of the Judge below to consolidate several actions brought t o  re- 
cover the amount of oertain bills issued by a Bank, the defendamt, where 
i t  did not appear that  the bills sued .on were all  of like character, and 
emitted under the same circumstances, was right, and the defendant was 
not entitled to a new trial on account of such refusal. 

The rule that  when two witnesses of equal credibility swears affirmatively and 
negatively a s  to  a certain issue, credit is to be given to the affirmative 
statement in preference to the negative, is  not rt rule of law to be laid 
down by the Court, and  i t  was no error in )the Judge to refuse s o  to charge. 

I f  a statute declares a ~wur i i ty  void, it is void in whowsower hands i t  may 
come. If however, a negotiable security be founded on a n  illegal can- 
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sideratim, (and it  is immaterial whether %t be illegal a t  common k w  obr 
by statute,) and no statute says i t  shall be void, the security is good in 
the hands of an innocent holder, or of one claiming through such holder. 

CIVIL ACTION, commenced in a Justice's Court, and from thence car- 
ried by appeal to the Superior Court of GUILFOED County, where i t  
was tried before Tourgee, J., a t  Spring Term, 1873. 

Plaintiff sued out twenty-one summons before a Justice of the Peace 
for the recovery of certain bank bills issued by defendant, and obtain- 

ing judgment, the defendant appealed to the Superior Court. 
(192) Upon the call of the case, his Honor ordered pleadings to he 

filed, and the defendant moved to consolidate the several suits 
~nti t  one action. Motion refused, and defendant excepted. 

Defendant then moved1 that the demurrer raised in the plaintiff's 
replication to the answer be overruled. Motion refused on the ground 
that  there was also an issue of fact, as t o  the want of notice, involved; 
and his Nonor directed the following issues t o  be submitted to the 
jury: 

1. Did defendant issue the notes (bank bills) sued on, as a loan to 
the State oi North Caiolina and the county of Guilford, to aid m the 
rebellion, or were any parts of said notes so issued, and if so, what 
parts? 

2. Had the plaintiff notice of the fact, if found, that the notes were 
issued to i d  the rcl~clhon, a t  t?rc tinne 11:. recirvccl thcm. 

The jury responded to these issucs in .the negative, finding that the 
notes were not issued to aid the rebellion, and that the plaintiff at the 
time he received the same, had no notice of the caunc or reakon of thew 
issue. 

The evidence on the trial of the following issues was substantially as 
follows: 

For the plaintiff, he himself statcd that  he obtained the bills sued, 
m tbc ordinary course of hus~ness and gave mluc  for them; n ~ r d  that 
he denlandcti paymcmt t h e f o r ,  frcxn th(h (:tisllwr of the b w k ,  at  thew 
banking-house in Greensboro, on the 21st day of February, 1871, and 
was rcfuscd. 

On cross-examination, the plaintiff stated that he purchased 6he 
notes on or about the 18th February, 1871, of WiTilson Clt Shoher, bank- 
ers and brokers in Greensboro, a t  the price of forty to forty-five cents 
in t,he dollar, to the amount of $5,600, and that he paid cash for some, 
etnd for the residue he gave his note; that of this sum, $700 secured Iny 
his own note, is still unpaid. H e  further testified, that he had no 
notice that  any portion of the notes of defendant had been issued, 
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or was bound to the State or county of Guilford, for the (193) 
support of the mar, a t  or hefore his purchase, and denied 
that  he had been informed by the cashier, Wni. A. Caldwell, that 
there was a class of bills, which Caldwell denominated "war issues," 
and which the bank refused to  receive except a t  very low rates, as: 
compared with other issues. 

The cashier, Wm. A. Caldwell, on the part of the defendant, stated, 
that the bank had made no issue of its notes after August, 1860, until 
June, 1861; that  on the 10th of the latter month, on applioation by the 
Public Treasurer, the bank, by its officers, filled up and signed and 
loaned to  the State its notes t o  the amount of $30,000; that  in July, 
October and November following, it made further loans to  the State, 
of its own bills, through Mr. Courts, the Public Treasurer, t o  the 
amount in the aggregate of $95,000. Witness further stated, that dur- 
ing the same period, the bank in like manner, loaned to the county of 
Guilford, for the purpose of equipping companies t o  aid the Confed- 
erate government, in the way pending, the sum of $5,500. Witness 
identified those bills, which he denominated "war issues," by their 
having the letter "B" above the number, 1,401, and the whole of the 
issue marked with the letter "C," saying that  the date of the bills was 
no criterion or guide in distinguishing them; and of the bills sued on, 
being of the denomination of five and ten dollars, t o  the amount of 
$200, he specified $100 of that  amount, by the letters and numbers, as 
being of the class of war issues. He further stated, that the bank in 
1862, purchased of the Public Treasurer bonds of the State, issued for 
the purpose of paying the tax levied by the Confederate government, 
to  the amount of $48,000, which bondrs the bank had sold, except about 
$2,700 of the same. The latter were exhibited. This witness could not 
say, that  the $100 of the "war issue" sued upon by the plaintiff, was 
of the parcel loaned to the State, or t o  the county of Guilford, or was 
the same used in the purchase of State bonds. It might have been, 
that he made the loans with bills of other banks in past, as they might 
be mixed promiscuously in the till of the bank, and the new 
issue might have been kept to supply the vacuum. He could (194) 
not say that the bills in controversy did not geh into circulation 
in that way, that  is, in the usual daily transactions with the customers 
of the bank; though he was of opinion, that they were ad1 issued to 
supply the loans to the State and the county, and in the purchase of 
the bonds, as before related. 

The witness further stated, that before the plaintiff in this aotion, 
purchased the notes, in a conversation between t,hem relating to tho. 
payment of a debt t,he plaintiff owed the bank, and its sakisfaction in 
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the notes of khe bank, he, the witness, informed the plaintiff that he, 
as cashier, would not receive in such payment more than one-third of 
the amount in  '(war issues," and that he further informed the plaintiff 
that  there was a certain class of notes loaned the State for was pur- 
poses, which he included in this name; and that they would not be 
taken by the bank except a t  very low rates. Witness &bated t o  plain- 
tiff, that  the bank had issued of the letter "B" above the numbers 
1,401, and of the letter "C" to an amount of about $145,000 and put 
them into circulation. 

Defendant admitted that  $100 of the bills sued upon was free from 
any of the objections as  being issued for war purposes. 

The plaintiff having denied that he was informed of the "war issues" 
by the cashier, as above stated, the counsel of the defendant asked his 
Honor to instruct the jury-their characters for veracity being in every 
respect equal-that the positive statement of the witness, Caldwell, 
was entitled to the greater weight. His Honor declining to give such 
instruction, defendant again exccpted. 

For the defendant, i t  was further asked of the Court, to  instruct the 
jurg. that the issue by the bank, to pay for State bonds issued as afore- 
said, was in aid of the war. Instruction declined, and defendant again 
excepted. 

The case being submitted to the jury, after being sometime out, they 
were recalled and charged by his Honor, that  they had nothing to do 

but respond to the issues, and that i t  was not a matter for their 
(195) consideration, how a decision either one way or anothcr would 

affect the parties. T~hat he intended to say this in his first 
charge, but from oversight omitted it. 

The jury again retired, and, after awhile, returned the following 
verdict in writing: 

"We find, first, that  one-third of hhe notes were issued by the de- 
fendant t o  loan t o  the State in aid of the rebellion; 

"2d. That the plaintiff had no knowledge of the fact that they had 
been so loaned a t  the time he purchased them." 

This verdict the Court refused to  accept, explaining to the jury its 
indefiniteness as  to which of the bills and how mlany, were included in 
the third, they found; that he should set a verdict, in that shape, aside 
and grant a new trial. To this the plaintiff excepted. His Honor then 
repeated his previous charge, that the effect of their decision upon the 
parties was not a matter for their consideration; that there were 
grave questions of law to  be decided after their verdict was rendered. 
which would probably require two Courts to dispose of; and unless 
they could select of the $200 in bills delivered to  them, the particular 



N.C.] JANUARY TERM, 1874. 

notes issued in aid of the rebellion, they should find ;the first issue in 
the negative. Defendant again excepted. 

His Honor further instructed the jury, that if the notes or any of 
them, were issued in aid of the rebellion, and the plaintiff had no notice 
of i t  a t  the time of his purchase, it did not ,affect his right to recover. 
Again defendant excepted. 

The jury returned their verdict as herein before stated, t o  wit; find- 
ing each of the two issues in the negative. Upon being polled, one of 
their number said, that "he was satisfied that  part of the notes were 
issued in aid1 of the rebellion, but not being able to point out the partic- 
ular bills, under the charge of fhe Court, he concurred in the verdict." 

Defendant moved the Court to set aside the verdict, and grant a new 
trial. Motion refused. Judgment in accordance with the finding 
of the jury. Defendant appealed. 

Wm. A. & J. W. Graham and Scales & Scales, for appellant, filed 
the f~~llowing brief: 

The defendant submits that the judgment below should be (196) 
reversed : 

I. 1st. For refusal to consolidate this with twenty-seven other 
cases, on demands of lthe same nature, between the same parties. It 
was the duty of the Judge to have allowed this motion. 1 Chitty PI. 
199, 200; Person u. Bank, 11 N. C. 294; Dewey v. Kelly, 52 N. C. 266. 

11. For refusal of the instructions relative to the superior credibility 
of Caldwell over Shaw, the plaintiff. 

111. Refusal of instructions prayed, that the issue of notes in pur- 
chase of State bonds, issued for war purposes, rendered the contract to 
pay them void, and this irrespective of notice to the plaintiff. Kings- 
bury v. Gooch, 64 N. C. 528. 

IV. For refusal to record the verdict of the jury, which was clear 
and intelligible, and responsive to  the issues submitted. State u. Ar- 
rington, 7 N. C. 571. When a jury returns an insensible or informal 
verdict, or one not responsive to  the issues submitted, they may be di- 
rected by the Court t o  reconsider it, but not otherwise. Ibid. (a) 
This was accompanied by a threat that the Judge would set i t  aside 
and grant a new trial if i t  were so entered; and (b) the remark, that  
unless they could point out the particular bills issued in aid of the 
war, they should find for the plaintiff, (c) and the further remark, 
that they had nothing to  do with the result of the cause, whether i t  
would be unfortunate for the one side or the other, and that i t  would 
probably take two Courts t o  decide i t  after the verdict was rendered, 
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there being still grave and difficult questions to  be determined-all this 
tending to  influence the verdict of the jury on the facts, and the re- 
sponse of one of the jury, when polled, showing that this interference 
was conclusive with him. 

V. For error in overruling the defence set up in the pleadings, that 
the acts of the Legislature and ordinances of the Convention of North 
Carolina, was an exoneration of the defendant from its obligation to 

redeem said notes. This opens a wide field for consideration, 
(197) and should not be decided without thorough investigation. 

1. The laws and ordinances of the Skate were intended clear- 
ly t o  exonerate the bank from payment, at least until the State repaid 
her loans from the bank. Can they be allowed to have that  effect? 
The charter of this bank was a contract between the State and the cor- 
poration, which was of inviolable obligation on both sides, except by 
agreement of the contracting parties, and by wch agreement i t  is 
oapable of any change or modificakion. 

2. Even without such agreement, so far as  pertains t o  public objects, 
the Legislature may alter at its pleasurr:. Thus an act to change the 
location of the court house in a county is within the competency of the 
Legislature, although a contract had been made by commissioners ap- 
pointed by law for the purchase of a particular site for such building. 
State v. Jones, 31 N. C. 414. And i t  is a settled construction of the 
Constitution of the United States, that  no limitations containcd in that 
instrument upon the powers of government extend to embrace the dif- 
ferent Stahes, unless they be mentioned or it is expressed so to  be in- 
tended. State v. Netusom, 27 N.C. 250. 

3. Incorporated banks of issue, such as this, are not mere private in- 
stitutions, but arc established in great part for public ends, and are 
liable t o  be modified or regulated in many respects by legislative con- 
siderations of the public interest. (a)  Thus the Bank of England was 
incorporated in 1693, with a capital of £500,000, and was designed to 
aid the Government by loans in the great financial embarrassments oc- 
casioned by the wars consequent on the expulsion of the Stuarts, and 
the security of the English Constitution under William 111-1 Smollet 
His. Eng. p. 138, ch. 4, sec. 35-a purpose in which i t  was eminently 
useful. A century later, in 1797, to maintain the stupendous war which 
England was maintaining against Napoleon I, the Government directed 
by act of Parliament a suspension of specie payment by the Bank-a 

measure which was continued under sundry acts till 1821. 
(198) (b) I n  like manner the Bank of North America, under the 

lead of Robert Morris, was established and found highly ben- 
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eficial in the latter years of the war of the revolution as a fiscal agent 
of the Union. 

(c) The chartering of the Bank of the United States in 1791, and re- 
cliarter in 1816, was a contested measure on constitutional grounds, 
and was carried and sustained expressly upon the ground that i t  was 
necessary, in the constitutional meaning of that  word, for the collec- 
tion, safe keeping and disbursement of the public moneys, including 
the conirnission of loans by the Government. 

(d) The banks of North Carolina, a t  least since a serious failure in 
the Treasury in 1826, have becn required to be used as agents of the 
public fisc, and have usually been chartered, like the one before us, 
with a stipulation to  make loans to the State. 

4. The legislative authority of the State, as of the United States, is 
the sole judge of what is for the interest of the public in relation to 
finance, currency and banking within its own sphere, and a t  least with 
the consent of a banking corporation, may adopt such climges of policy 
in relation to the operations of such bank as may be deemed expedient, 
even to a repeal of its charter. Ang. and Ames, sec. 772, p. 878. The 
contract with the note holder to redeem his paper is subordinate to  the 
great objects of State which may necessitate those chang~s, and if, by 
realson of them, he suffers, he may seek his redress in a claim against 
the State, i t  being known before he received such papcr, that  such 
changes as authorized suspensions are incident t o  banks of issue. I t  is 
no breach of contract with him to suspend, and he is not withm the 
r~rotection of the article in the Constitution of the Unted States as to 
"impairing the obligation of contracts.'' 

5. Every citizen is presumed to have notice of the public acts of the 
State Legislature and of Congress, and the plaintiff in ithis case is 
shown to have acquired these notes long subsequent to the 
suspension of 1860 and the ordinances proclaiming that  no re- (199) 
demption should ever be required unltil the State should repay 
the loans had by her from the bank. However i t  may have been with 
an innocent holder of such notes, for value, who acquired them before 
these acts and ordinances, and con6inued to  hold, the plaintiff occupies 
no such position; the bank had no contract with him a t  or before the 
time when the State announced that no further redenmtion should be 
required, and therefore none that could be impaired in its obligations. 
On the contrary, he occupies tthe place of an adventurer and speculator, 
and has to overcome the maxim, "Nemo debit locupletari ex aliena 
jactura." 

6. Every one who received the paper of this Bank after the promul- 
gation of the acts and ordinances of suspensioa, took i t  a t  his own risk, 
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as the notes of the Bank of England were taken from 1797 to 1821,- 
and such, I learn, has been the decision in a similar case, by a Circuit 
Judge in South Carolina. 

7. Let i t  not be overlooked, that  the plaintiff has no advantage over 
the defendant in loyalty to  the U. S. in the recent war. Both took 
their chances with the Confederate States. 

8. It is a matter of public history, that the object of all the acts in 
the Legislature and ordinances aforesaid was to  cause this bank to  issue 
its notes to aid the war against the United States, therefore all its 
issues after November, 1860, are void-as the contract sued on. Evans 
v. Richmond; Texas v. White, Chiles et al., U .  S.  C., Wallace. 

9. But the United States destroyed the bank by an act of Congress 
taking i t  out of existence. This was equal in its effect t o  a calamity 
caused by the act of God or a public enemy. Weith v. Wilmington, 68 
N. C., 24 last clause of opinion. 

Plaintiff was not a holdw until 1871 and must have known the his- 
tory of the loans during the war. The repeal in 1860 of the require- 
ment t o  pay specie was no violation of any contract with him. 

Dillard, Gilmer & Smith and L. M.  Scott, contra, submitted the 
following: 

(200) Action is founded on bills of the bank, altogeiher of 5's and 
10's and of letters A. B. C., to  the amount of $200. The A's 

are ante-war; B's above 1401 are war issues up to 5,000; all under and 
over are admittedly current and legal; and all of C. are war issues. 

This action and all the others are each for $200, composed of bills 
of the several letters and of different numbers-some within and some 
without the alleged illegal limit. 

1st Exception: On the motion to consolidate the Judge was not in 
error. It is wholly in the discretion of the Court. 

1. Smith v. Bowell, 4 N. C. 200. The warrants were sixteen in nun?- 
ber,--fifteen for $4 and one for $1, on bills of defendant ranging from 
2% cents-consolidation refused in part for the reason,-the plaintiff 
was less vigorous than he might have been and favor to the defendant 
in his larger right of stay of execution. 

2. Pearson v. State Bank, 11 N. C. 294. Warrants, on 21 bills, 21 
in number, making in all $104. Consolidation allowed-defendant 
waiving a plea in abatement and agreeing to  pay the costs of clerk and 
constable. The Court decided-"it was discretionary-and the causes 
of action being the same, and great improbability of different defenses 
the Court would not disturb the consolidation." 

3. In  Buie v. Kelly, 52 N.C. 266, it was ruled, adlopting and essent- 
ing to Thompson v. Shepherd, 9 Johnson 262, "that consolidation might 
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be allowed when the notes were made at  the same time, and might have 
been united in the same action, and when the defence i s  the same, and 
a reason is given, vis: that  i t  may avoid oppression." 

I n  our actions the notes are of different dates, different letters, some 
free from objection and some not; some within and some without the 
limit of war issues; some subject to alleged illegality and some not; 
and all the alleged illegal issues subject to the question whether the 
holder had notice of, or was mixed up in the illegality, and if so to what 
ehent ,  and as to which of the bills. 

Quaere: If Superior Court can consolidate, the Justices Court (201) 
might, and the aotions being each for $200, the Justice could not 
consolidate, if he did he would have ousted his jurisdiction. Can or 
ought the Appellate Court to do that which the lower Court could not 
have done? 

If Superior Court compellable to consolidate, and one-third of bills 
on final judgment is refused as illegal, one bill in one parcel, two in an- 
other and so on, how will a general trial and judgment in the Superior 
Court with its precedents enable the Justice to distribute the excluded 
bills in the several separate judgments remaining in his Court in full 
form - we observe that an appeal from a Justice's Court leaves the 
judgment then in full force. See C. C. P. sec. 541. 

We say then there was no error in refusing to consolidate. 
2nd Exception: There was no error in refusing defendant's motion to 

overrule what he calls a demurrer t o  the answer. The reply was not 
a demurrer for i t  contained an averment of receiving the bills of the 
bank in the course of business, for value and without notice of illegal- 
ity, which were matters of fact t o  the jury and an issue was in fa& sub- 
mitted on that point. 

3d Exception. There was no error in the refusal t o  charge hhat 
Caldwell was entitled to more evidence than Shaw as to the question of 
notice, each being equally positive, one of a negative, the other of an 
dlirrnative. 

4th Exception: Upon the question of illegality of notes issued. 
1. Bank notes payable to  bearer and on demand a t  a place named 

are in honor until demand and refusal. Bank  v. Bank  35 N. C. 75; 
Crawford v. Bank ,  61  N. C. 136. 

2. Between the bank and the person first borrowing, the bills may be 
void for being issued against allegiance of the bank to the United 
States, but as to all others acquiring them in the course of circulation 
and for value they are free from objection. See argument of the 
Court in W e i t h  v. Wilmington,  68 N .  C. 24. (202) 
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3. If illegality is apparent on face, then void throughout the 
round of circulation, Cronly v. Hall, 67 N. C. 9. 

There was nothing in the face of these notes indicating illegality and 
the cashier testified "that the dates of the notes were of no importance 
as a criterion or guide in distinguishing" the war issues, and he, him- 
self, could not distinguish them except by reference to his books, &c. 

4. The notes, therefore, being payable to  bearer in the usual form, 
and no illegality expressed or suggested on their face, the defence or 
illegality expressed or suggested on their face, the defence of illegality 
is not tenable as against the plaintiff who got them in the usual course 
of businem, for value and wihhout any notice of taint. Baucom v .  
Smith, 66 N. C. 537. 

5. What is the effect of acts suspending specie payments? Merely 
a dispensation of forfeiture by the sovereign, leaving the banks like 
any other person liable t o  the legal remedies of the holders; if it did 
more i t  would avoid and impair the contract and be null and void. 

The jury on the is~sues find: 
1. That  plaintiff got the notes in the usual course of business and 

for value. 
2. That  plaintiff had no notice of any illegality in the issue of the 

notes. 
And on these findings we submit the plaintiff is entitled to  recover. 
5th Exception: The Judge committed no error in sending the jury 

back to  find and render an intelligent verdict, andi one responsive to 
the issues submitted. Houston v. Potts, 65 N. C. 41; Crews v. Crews, 
64 N. C. 536. 

RODMAN, J. We will consider the exceptions of the defendant suc- 
cessively : 

1. That the Judge refused to  consolidate the several actions of the 
plaintiff against the defendant. We are inclined to think that no ap- 

peal will lie from such a refueal, as apparently i t  does not affect 
(203) any substantial right of the defendant, C. C. P., sec. 299. Ex- 

pressing no opinion on this, we think the refusal of the Judge 
was right. It did not appear tchat the bills sued on in the several ac- 
tions were all of the same character, and issued undm the same circum- 
stances, so that  the defences would be the same t o  all. Buie v. Kelly, 
52 N. C. 266 sustains this view. 

2. Caldwell, an officer of the defendant bank, swore that he had in- 
formed the plaintiff before he bought the bills sued on, that ithere w&s 
a certain class of the bills which had been issued in aid of the rebellion, 
and informed him how he might possibly distinguish them from those 
issued before the war. The plaintiff swore that Caldwell had not given 
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him such information. The defendaat requested the Judge to  instruct 
the jury that the characters of the two witnesses being equal, they 
should give more credit to the positive, than to the negative statement. 
The Judge refused. It has been said in some text books, or perhaps 
in some judicial dicta, that  if one witness swears affirmatively that  he 
saw or heard a certain thing, and another that he did not see or hear it, 
although present and ablc to have seen or heard it, had i t  occurred, 
ceteris paribus, belief should be given more readily to  the affirmative 
statement; for perhaps, the negative witnesses may not have had his 
attention excited a t  the time. But this, like the rule, "falsum in uno, 
falsum in omnibus," is merely an aid to the judgment of the jury, and 
not a rule of law t o  be laid down by the Court. And whatever wcight 
i t  may have in its proper place, i t  can have none here. The conversa- 
tion testified to was between the two witnesses, alone, and each had 
his attention called to  it. The difference in their statements can arise 
only from a want of truth, or a want of memory, in one of them. Their 
respective credibility is not to be tested by any arbitrary rule, but by 
considerations which i t  is peculiarly for the jury to weigh; for example, 
the interests or feelings they respectively had in the result of the ac- 
tion; and even from their demeanor on testifying. We think, for this 
reason, that the Judge committed no error in refusing the in- 
struction. There is another reason, vie: That it was immaterial (204) 
whether the plaintiff had notice before his purchase, or not, 
That question will be considered under the next exception. 

3. The refusal t o  instruct the jury, that if the bills in question were 
issued to the State, or t o  the county of Guilford, in exchange for State 
or county bonds, with the knowledge that the bills were to bc used in 
aid of thc rebellion, and they were actually so used they were void, and 
plaintiff could not recover. 

The Judge told the jury, that if the bills were issued in aid of the 
rebellion, yet if the plaintiff purchased them for value and without 
notice of the illegal purpose, he could recover. 

We understand ithe Judge as saying, that if the plaintiff had notice 
of the supposed illegality, before his purchase, he could not recover. 
The jury do not distinctly find whether the plaintiff had such notice 
or not. It would seem that they thought he had a certain sort of 
notice, but that  they found for him, because the information which he 
received, did not enable him to ascertain what particular bills were 
affected with the supposed illegality. If this was the character of the 
notice, inasnluch as the burden of proof is on the party alleging tlie 
affirmation of notice, such an uncertain notice would be equivalent to 
none a t  all. Passing that  by, however, and assuming that  the notice to 
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the plaintiff was full, then two questions are t o  be considered: 
1. Whether the plaintiff (notwithstanding such notice) is t o  be re- 

garded as an innocent hoflder. 
On this point. The bills were issued under illegal contracts with the 

rebel government of the State and of the county. As between the 
original parties they were void. Bult i t  does not certainly appear that 
all of them were issued directly to the State or county. Some of them 
(it  is uncertain which) were issued to  individuals innocent of any 
guilty knowledgc, and in thc ordinary course of business. They, or some 
of them, werc antedated (not with any fraudulent intent) so as  t o  ap- 

pear issued before secession. They bore on the face no indication 
(205) by which the public could know that they were issued upon an 

illegal loan, or otherwise than in the usual course of business. 
The officers of the bank could tell from its books that a large number 
of the bills lettered B, and all lettered C, were issued upon the illegal 
contract, but the public had no means of knowing this. They were in- 
tended to circulate as  money, and in the absence of all evidence to the 
contrary, i t  must be presumed that  they did so circulate to the end of 
the war. It must also be presumed as a natural and necessary result, 
in the absence of all evidence to the contrary, that in the course of 
transmission from hand to  hand in the ordinary course of business, they 
passed to and through a t  least one innocent holder. That being so, the 
plaintiff, although he himself had notice before purchase, succeeded to 
the rights of such innoccnt holder, and stands in his place. As respects 
lands, this doctrine is familiar. Rev. Code, ch. 50, sec. 4; Bump. 
Fraud. Con. 481. And the same principle of equity extends t o  bills 
and notes. 1 Parson's Bills and Notes 216; Masters v. Ibherson, 8 
Man. Gran. & L. 100 (65 E. C. L. R.) 

If i t  were otherwise, an innocent holder of land or bills, who received 
notice of the fraud or illegality after his purchase, could never sell the 
properly, for having notice, he wculd be bound in honesty to communi- 
cate it. He  would thus be tied up to an inalienable estate. The rule 
is, that he can sell his own estate, such as he holds it. On proof by 
plainitiff of a purchase by him, for value, the burden of proof of notice, 
not only to him but t o  all antecedent holders, is on the defendant. 
Masters v. Ibberson, ante. 

Our conclusion, that the plaintiff is, or represents an innocent holder, 
brings us to the second question: 

2. Whether or not the bills were void in the hands of such holder, 
by reason of the illegality of their original issue. 

It is contended that they axe like notes vitiated by an usurious, or 
a gaming consideration, which can not be enforced in the most inno- 
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cent hands, but are always and under all circumstances void. 
That  is the admitted law with respect to such contracts. But (206) 
the cases which so hold, do i t  expressly on the ground that a 
statute declares such contracts void, and unless full force be given to 
the mandate, the statutes would be constantly evaded. 

I n  the present case there is no statute making these bills void. By 
the common law they were void between the parties to the illegal con- 
tract, vie: the State and the bank. But the taint does not follow them 
into innocent hands. The interests of commerce requires the rule, that 
in such a case a parby may transfer a better title than he possesses. 

The question as to the validity of illegal notes in the hands of inno- 
cent holders was so fully considered in Weith v. Wilmington, 68 N. C., 
24, that  we deem any further discussion unnecessary now. I n  that 
case i t  was held that the plaintiff was not entitled to recover; but the 
decision was expressly put upon the ground that the ordinance of 1868 
had forbidden municipalities t o  pay debts incurred in aid of the rebel- 
lion. These acts were construed as if they had declared all contracts 
to pay such debts, void, thus bringing them within the rule which i t  is 
settled applies t o  usurious and gaming contracts. 

The rule to be extracted from the decisions we consider to be this: 
If a statute declases a security void, i t  is void in whosoevers hands it 
may come. If however a negotiable security be founded on an illegal 
consideration, (and i t  is immaterial, whether i t  be illegal a t  common 
law or by statute,) and no statute says i t  shall be void, the security 
is good in the hands of an innocent holder, or of any one claiming 
through such a holder. 

The case of Hay v. Ayling, 16 Ad. & Ellis, 423, (71 E. C. L. R.) is 
a notable illustration of the difference. Gaming securities were declar- 
ed void by 9 Ann. chap. 14, sec. 1, and i t  was held that they were void 
in the hands of a bona fide innocent endorsee. The act of 5 and 6 W. 
4, chapter 41, sec. 1, modified the act of Ann., and declared they should 
be illegal. The Court held, that after that act lthey could be 
recovered on by an innocent holder. See Masters v. Ibberson, (207) 
ante. 

6. The refusal of the Judge to  instruct the jury that by reason of 
the ordinance and acts of Assembly cited in the answer, the bank was 
exonerated from the payment of these bills. 

Whatever may have been wisely and justly done by governments of 
unlimited powers, i t  cannot be an authority t o  us. This State, during 
the rebellion was not the less subject t o  the Constitution of the United 
States, than i t  was before. Though the Constitution was practically 
powerless during the wax, yet upon its termination i t  is deemed by a 
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sort of jus post limine to have been continucmsly in force, and must be 
so held to have been by our Courts. 

Whatever the intention of the acts cited may have been, the only 
effect which can be constitutionally allowed them, is t o  exonerate the 
banks from the forfeiture of t.heir charters, and other penalties, under 
the laws of the State. They cannot have the effect t o  discharge the 
banks from their liabilitics to innocent holders of their bills. That 
clause of the Constitution which forbids a State t o  impair the obliga- 
ton of contractx is too familiar to need a more special reference. 

Neither can we consider i t  a defence to this action that Congress 
practically deprived the bank of its most valuable franchise, the issue 
of bills. We arc not called on to say whether the act of Congress was 
either just or constitutional. Our opinion on such a question would 
be entitled to but little weight. But supposing i t  to  be neither one or 
the other, i t  furnishes no defence to  this action. If one is lawlessly 
plundered of all his property by a robber, he is still bound for his debts, 
a t  least to those who had no part in the robbery. 

Our opinion on thesc exceptions renders i t  unnecessary to consider 
the fourth exception. 

PER CURIAM. Judgment affirmed. 
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Lumber Co., 151 N. C. 521; Rosser v. Bynum, 168 N. C. 343; Wilder 
v. Greene, 172 N. C. 95; Bank v. Crafton, 181 N. C. 405; Henderson 
v. Forrest; Forrest v. Nagood, 184 N. C. 233; Grace v. Strickland, 
188 N. C. 374; Bank v. Felton, 188 N. C. 392; Brown v. Sheets, 197 
N. C. 273; Duncan v. Gulley, 199 N. C. 556; Cheek v. Squires, 200 
N. C. 670; Penney v. Casualty Go., 214 N. C. 766; Peeples v. R. R., 
228 N. C. 592. 
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S. R. ALEXANDER v. THE COMRIISSIONERS OF McDOWELL 
COUNTY. 

Bonds issued and signed by the last Chairman of the County Court, afiter the 
adoption of the present Constitution abolishing that  Court, in payment of 
the County's subscription t o  the capita1 stock of a Itailmad Company made 
by ,z former Chairman acoording to law, which bonds were countersigned 
by the Clerk of tha t  Court and sealed with the County Seal, and accepted 
by the President of the road in payment of the county subscdptioa, alre 
proper subjects of ratification, and when such bonds a r e  ratified, they 
a r e  valid. 

Whon it is omitted in  the S c t  authorizing a county to issue bonds to pay its 
subscription to la railroad-by whom the bonds a re  to be signed and issuejd 
-a succeeding Legisl~atu'e has  the  power to amend the Act in this par- 
ticular, nunc pro tunc, and thus render valid the laction of those who is- 
sued the bonds without express authority. 

CIVIL ACTION, (to recover the amount of certain coupons, and for a 
peremptory mandamus, &c.,) tried before Moore, J., a t  the July (Spe- 
cia,l) Term, 1873, of MECKLENBURG Superior Court, upon thc following 
CASE AGBEED: 

I. The County Court of McDowell County was abolished on the 
15th day of July, 1868, and its powers and duties were thereupon de- 
volved upon the County Commissioners. 

11. That a portion of the paper writings, (which are herein for con- 
venience, styled bonus,) were signed by J. S. Brown, who was the last 
Chairman of the County Court, before its abolition, in vacation and 
without any order to that  effect from the County Court, to the amount 
of $12,500, and the remainder, t o  wit: to the amount of $37,500, were 
signed by him after the abolition of the County Court; and all of them, 
amounting to  $50,000, were countersigned by the Clerk, A. M. Finley, 
and the seal of the Court impressed upon them after the abolition 
thereof; and all of the paper writings, (herein for convenience styled 
coupons,) now sued on, except one, were attached to the latter class of 
bonds and signed by said Finley, when he countersigned the latter 
class of bonds. 

111. That no certificate of stock was ever issued to  the county of 
McDowell, or to any one on its behalf, but said county was 
credited on the books of the Western North Carolina Railroad (209) 
Company with $50,000 worth of stock; and was treated and 
recognized in all respects by the Company as a stock holder. 

IV. That at the annual meetings of the stockholders, held in the 
years of 1869 and 1870, the said county was represented as the ownm 
of said stock, by one A. M. Erwin, duly authorized by said Board of 
Commissioners, as  its agent or proxy, and that  during the years 1870 
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and 1871, said county was represented in the annual meetings of said 
stockholders, by one A. G. Halyburton, the duly authorized agent or 
proxy, and that a t  each of said meetings, the said county, through its 
said proxies or agents, exercised all of the rights of a stockholder in 
said Company. 

V. That the Board of Commissioners, holding office from 1868 to 
1870, refused to levy any tax to meet the interest on said bonds. That 
the Board of Commissioners holding office from 1870 to 1872, did levy 
a tax on the 10th day of February, 1871, of 90 cents on the 100 dollars 
valuation; and again on the 20th of April, 1872, another tax. That the 
present Board of Commissioners, the defendants, have laid no tax, ap- 
pointed no proxy and have always refused to recognize the validity of 
the said bonds. That the Board, secondly above named, a t  the time 
of the levying of the taxes as above stated, were not aware of the man- 
ner in which the bonds were signed; (except such constructive notice 
as the law may imply from the records of the County Court, as set 
forth in the answer), and supposed them Ito be regular and binding, 
until the facts were ascertained as above stated, and they were advised 
by counsel to the contrary. Since then, they laid no tax, paid no cou- 
pons, nor have they or the county been represented in the stockhold- 
ers' meetings of said Company. 

VI. That the said Board, secondly above named, to  wit: from Sep- 
tember, 1870, to  1872, with the proceeds of the tax paid by them, and 

before the facts were ascertained and they were advised as 
(210) above stated, paid a large number of the interest coupons at- 

tached to said bonds, to which the coupons upon which this 
action is brought, were also attached. 

VII. The act of the General Assembly, ratified 1st day of March, 
1870, chap. 65, Laws of 1869-'70, purporting to cure all irregularities 
in the issuing of said bonds, is to  be treated as sufficiently pleaded. 
(The provisions of said act are fully stated in the opinion of the Chief 
Justice.) 

VIII. The plaintiff is a bona fide purchaser without notice of the 
alleged defect. 

IX. The action of the County Court touching the matter, as stated 
in the answer, is correct, and it is to be treated as past of the case 
agreed. (Also fully set out in the opinion of the Court.) 

X. That a demand for payment and for the levy of taxes has been 
made, and no past of the coupons sued on has been paid. 

XI. That the appointment of proxies, the levy of taxes, the payment 
of coupons and passage of the act of Assembly, all as aforesaid, occur- 
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red after said bonds were signed and before the commencement of this 
action. 

XII. That  the said bonds purport on their face to  be issued pursuant 
t o  an act of the General Assembly, entitled "An Act to amend the 
charter of the Western North Carolina Railroad Company ;" and they 
likewise purport on their face to  be payable to the "Western North 
Carolina Railroad Company, or the holder." 

XIII.  That  all of tlic coupons sued on were attached to, and de- 
tached from the latter class of bonds, ($37,500,) except onc. 

If upon the foregoing case agreed, the Court shall bc of opinion with 
the plaintiff, judgment for a peremptory writ of mandamus shall be 
rendered; if his Honor be of opinion with the defendant, a judgment 
of non- suit. 

Upon consideration, the Court being of opinion that  the plaintiff was 
entitled to relief demandcd, gave judgment accordingly, from 
which judgment defendants appealed. (211) 

McCorkle & Bailey for defendants, submitted the following 
brief: 

The case may be analyzed thus: 
First. Were the paper writings (styled for convenience bonds) void 

in their inception? 
Second. If yes, has the circumstance of the plaintiff being an inno- 

cenft purchaser any effect t o  validate them? 
Third. (1.) Could they be ratified? (2.) Were they ratified? 
I. Were the bonds void in their inception? 
The defence is substantially non est factum. The power of the 

county to issue "aid bonds" is not involved, but the power of those 
professing to  act as  its agents, and the case turns upon the idea of a 
non-execution of the power as  distinguished from ultra vires. 

(1.) As to the bonds signed by Brown, before the abolition of the 
County Courts, i t  may be observed, so as  t o  put the case squarely on 
the validity of the latter class, i. e., the $37,500 signed by Brown and 
countersigned by Finley after the abolition of the County Courts, that  

a. There is no provision in the Statute (Acts of 1856-'7, ch. 68, sec. 
4) touching the person by whom, and the manner in which any bonds 
were to  be issued, but the same was left to the after regulation of the 
County Court. 

b. The County Court at  Term, - , expressly reserved 
the decision of these matters for its further consideration, and never 
after resumed their consideration. 
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c. Brown, the last Chairman, then, in the absence of any order to 
that effect, and in vacation, signed a portion, $12,500. 

d. Finley, the last Clerk, did not countersign any of them, nor is 
the seal of the County Court impressed on any of them until aftcr the 
abolition of the County Courts. 

e. The seal of the County Court had then, by virtue of the provisions 
of C. C. P., sec. 142, and acts of special session of 1868, chap, 

(212) 20, see. 35, p. 31, been thrown ('amongst the rubbish of the 
temple." 

f. I n  the absence of an order to that effect the Chairman and Clerk 
were no more authorized to sign bonds than any other person, and there 
was no law imposing such duty on thcm, [the observations statcd under 
the heads of e and f are applicable to  both classes of bonds.] 

(2.) As to  the second class, we have this legal proposition, namely: 
Arc paper writings signed, by persons who were the last Chairman 

and Clerk, after the abolition of the Gouiity Courts, with the seal of the 
said Courh surreptitiously obtained and impressed on them, aftcr such 
abolition, all being done witl~oul any order made by the County Court, 
in that behalf, and in the teeth of an ordcr reserving the mattcr of the 
issuing, &c., void? 

The lack of power in the persons professing to act for the county, 
is, we submit, a complete analogy to thc lack of power in tllc county 
itself. For equally, in cach case, the bond is not tlie act and deed of 
the county. 

The principal case is without a parallel within our researches, but 
the proposition that such bonds are void in cases whcre the power in 
tlie county is wanting is firmly settled. 

By this Court: Weith v. Wilmington, 68 N. C., 24. Also by: Marsh V. 
Fulton County, 10 Wall., 676; Clark v. Des Moines, 19 Iowa, 209; 
Gould v. Town of XterLing, 23 N. Y. 456; Trendwell v. Commissioners, 
11 Ohio (N. S.) 183; Lewis v. Commissioners, 2 and 2 Nos. Central 
Law Journal; Royal British Bank v. Turquand, 5 Ell. and Black, 248; 
S. @. on Error, 6 Ell. and Black, 331. 

And text books of acknowledged merit lay down the same doctrine. 
Cooley Const. Lim., p. 215; Dillon on Municipal Cwp., sec. 426, p. 
413. 

The latter author thus puts it: "The Courts all agree that  such a cor- 
poration may successfully defend against the bonds in whoso- 

(213) ever hands they may be, if its officers or agents who assumed to 
issue them [bonds] had no power to do so. Sec. 426. 

Again: "The true view i t  is respectfully submitted is this: Officers 
are the agents of the corporate body, and the ordinaxy rules and princi- 
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~ ~ E X A N D E R  'V.  COMMISSIONER^. 

pies of the law of agency are applicable t o  their acts. Their unauthor- 
ized acts are not binding on the corporation." 

I n  Lynde v. The County, 16 Wall. 16, the point made was that the 
officer designated to issue bonds had temporarily ceased to  be such of- 
ficer in consequence of absence from the State, pursuant to a statute, 
but while sustaining the bonds in that case, the reasoning shows clearly 
that  had the officer became functus oficio the Court would have de- 
cided otherwise. 

The very point is stated in a recent work. 2 Coler. Mun. Bonds, 
134, 136, 164. 

In  the absence of any exact parallel t o  our case i t  may not be inap- 
propriate t o  recur t o  some analogies arising out of the doctrine of 
agency. 

Contracts of agency may be divided as follows: 
1. Contracts by agents of private parties. 
2. Contracts by public agents. 
Contracts of either class are void on three grounds: 
l a .  By reason of a lack of power. 
2b. By reason of an excess in its execution. 
3c. By reason of a cesser of the power. 
We will submit our views on each. 
First. As t<o contracts by agents of private parties. 
l a .  Lack of power: 1 A signs a note in the name of B, without his 

authority, or where a Justice signs the name of a "stayor." Rickman v. 
Williams, 32 N. C. 126. 

2b. Excess: A having a parol authority to bind, attempts to do so 
by deed, directly as in Delius v. Cawthorn, 15 N. C. 90 or indirectly as 
in iMcKee v. Hicks, 14 N. C. 379; Davenport v. Sleight, 19 N. C. 381; 
Graham v, Holt, 25 N. C. 300; or if a partner executes the note of the 
firm to secure his individual debt. Long v. Carter, 25 N. C. 
238; or a note of the firm under seal, in the absence of his co- (214) 
partner, and with only a parol power. Sellers v. Streater, 50 
N. C. 261; Fisher v. Pender, 52 N. C. 483. 

3c. Cesser of power: Ex. gr. that of an attorney by War. Blackwell 
v. Willard, 65 N. C., 555. 

Second. Contracts by public agents. 
1. Lack of power. Ex. gr. to  issue grants of land not the subject of 

entry; University v. Taylor, Taylor 114 (67) ; Strother v .  Cathey, 5 
N. C. 162; Stanmire v. Powell, 35 N. C. 312; McCormiclc v. Monroe, 
46 N. C. 13, or for lands entered by the entry-taker; Terrell v .  Mauney, 
6 N. C. 375; or to accept bills, The Floyd Acceptances, 7 Wallace 666. 
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2b. Excess: Ex. gr, a contract by a school committee to employ a 
teacher for a period extending beyond their term of office. Taylor v. 
Xchool Committee, 50 N. C. 98. 

3c. Cesser of power: Ex. gr. sale by commissioners after the time 
designated. Cooper v. Gibson, 51 N. C., 512. Special deputy sheriff. 
Patterson v. Britt, 33 N. C. 383. 

Void acts of officers cited as analogies under the last head, inter alia. 
Commissioners appointed to perform a public act, after perform- 

ance are functi oficio. State v. King, 20 N. C., 521. 
The deputation of a special constable expires upon the return of the 

warrant, and does not authorize an arrest for commitment. State v. 
Dean, 48 N. C. 393. 

A levy made under a Justice's execution more than three months 
after its date is void. McEachin v. McFarland, 12 N. C. 444. 

An outgoing sheriff who has levied a fi fa. on land, can not sell under 
a ven. expo., after his term has expired. Tarkinton v. Alexander, 20 
37. C., 87. 

It is thus seen that  the contracts and other acts of persons who had 
been officers, but had become functi oficio are void. 

11. Reply of innocent 1~urclzaser. 
Even in the hands of a bona fide holder for value before dis- 

(215) honor negotiable paper is not protected against those defences, 
which go to the essence of the paper, and either by common law 

or statute, annul and avoid the contract, or which interfere with and 
prevent his acquiring a lcgal title t o  the paper. 1 Parsons on Bills, 
275-276 ; ex gr when the namc of the maker is forged, or whcn the con- 
tract is tainted with usury. Henderson v. Shannon, 12 N. C. 147; or 
gaming. Turner v. Peacock, 13 N. C, 303; Bettis v. Reynolds, 34 N. C., 
344; or the note of an infant, lunatic, a married woman; or even when 
a single bill was made payable to A. to obtain a loan, who refused to 
accept and loan, but thereafter endorsed i t  without recourse to  B. who 
made the loan. Repass v. Latham, 44 N. C. 138; Southerland v. Whit- 
aker, 50 N. C. 5;  so as  to a bill taken up by the drawer after protest. 
Price v. Sharp, 24 N. C. 417. And the same principle is applicable to 
several of the cases cited in paragraph I ,  and others might be cited. 

We have, however, cited enough to establish that  the protection 
claimed by the plaintiff as an "innocent purchaser," can not be based 
upon the idea of loss t o  him, as that result, when correctly weighed, is 
found to be as  applicable t o  the class of cases where he is not protected, 
as t o  those where he is. 

Such an argument, when cross-examined, comes to  this-that i t  is 
hard and against conscience to hold that one who has paid his money 
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without lirmv!edge of the want of power in the party executing (dress- 
ed up in the alluring phraseology of "innocent purchasers for value,") 
should lose it. 

T o  this specious argument we reply: 
1. Eard cases are the quick-sands of the law. 
2. Mere rights in conscience are not administered in Courts; equity 

as well as law is a science based upon well-settled principles, adopted 
with reference to  the wants, convenience and habits of a Tree and en- 
lightened people. 

3. Res adjudicata. Take the case of an usurious, or gaming note, 
or a forged note. A. purchases without notice-he must lose his 
money, yet, his right in conscience to re-imbursement is as just 
in these cases (and in the first two far more) than in ours. Nay, (216) 
i t  would be harder in our case than the first two illustrations as  
rthe county of McDowell derived no benefit from the sale of the bonds. 

Then we must seek the reason for the shield thrown around an "inno- 
cent purchaser" in some other principle than one so legally naked as a 
bare loss, for when by covin or otherwise one of two equally innocent 
parties is to suffer, the law stands still-in equali jure melior est con- 
ditio possidentis et defendentis, an off-shoot from one of far wider 
scope. 

Medio tutissimus ibis. 
Then i t  may be asked under what circumstances and on what prin- 

ciples are "innocent purchasers" protected? 
We reply: 
1. The contract must be executed by persons possessed with a power 

to  make such contracts. 
2. The purchase must be for value, before maturity, and without 

knowledge or the means of information as to the non-performance of 
conditions precedent, or irregularities. 

3. That  corporate bonds (when conditions precedent have not been 
complied with) should purport on their face t o  have been issued pur- 
suant t o  the law of their being. These principles are corollaries from 
that ethical maxim which permeates every department of our science, 
namely, that no one shall take advantage of his own wrong. An anal- 
ogous principle is laid down in IIarshow v. Taylor, 48 N. C. 513. 

From an inattention to  the true foundation of the principle protect- 
ing an innocent purchaser-a doctrine eminently just when properly 
applied - some Courts are taking wide strides in the labyrinths of 
casuistical law, and the mazes of a legoethical jargon till legal- 

"Wilds immeasurably spread 
"Seem lentgtheming as we go.'' 
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Too much credit cannot be given to  that thoroughbred lawyer, Judge 
Dillon, for his efforts "to put on the brakes," by stating in his lucid 

style the true characteristics criteria. Dillon, chap. XIX, 
(217) passim, especially see. 419. 

It was the duty of the buyer, as the power of the county 
was not general but special, to examine the records and look to the 
authority of the pretended officers. Marsh v. Fulton County, supra. 

If he had done so he would have ascertained that the County Court 
had not only never authorized any one to issue the bonds, but had 
expressly reserved the consideration of matters connected therewith. 
The minutes were open to  inspection. 

Again, the plaintiff was not merely put on inquiry, but should have 
a t  once pursued this inquiry, by the false citation of the act under 
which the authority to issue the bonds was claimed, more especially 
as  the bonds recite by its title another and distinct act, which does not 
in any manner bear upon the subject. 

111. Ratification. 
(1.) As to  the act of Assembly. Acts of 1869-'70, chap. 65. p. 114. 
a We submit that under the maxim ut res magis valeat, &c., which 

is daily becoming more useful and needed in its application to statutes 
-the true interpretation of the act is that i t  only applies to "irregular- 
ities." 

b That if the bonds were void when issued, the act cannot have the 
force and effect of a ratification. Marsh v. Fulton County, supra. 

c If we are in error as t o  both grounds, then we submit that if its 
.purview be to  attempt to declare a contract valid which is void, it is 
tantamount to an usurpation of the judicial function, and thus violates 
that  provision of the Constitution which ordains that "the legislative, 
executive and supreme judicial powers of government ought to be for- 
ever kept separate and distinct from each other." 

Acts of a similar nature were declared unconstitutional. Hoke v. 
Henderson, 15 N. C. 1 ;  Robeson v. Barfield, 6 N. C. 390. 

(218) (2.) As to the acts of the Cornrnissioners, en pais, we submit: 
a That the doctrinc of ratification implies proprio vigore, a 

~oidable  as contradistinguished from a void act, and this distinction 
and the principles groundcd on i t  pervade the analogies; thus, (1.) a 
voidablc writ justifies the sheriff, lout not one that is void; (2) a con- 
firmation enures to make a voidable estate sure and unavoidable; (3.) 
in amendments there must always be something to ('amend by," &c. 

b That to give the acts en pais such force and effcct, it must be 
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shown that they were done (being without consideration) sedately and 
with a full knowledge on the part of the Commissioners, of all the facts 
and of their legal effect. Brady v. Mayor, &c., 20 N. Y., 312 et 319. 
Cumberland, &c., v. Sherman, 20 Md. 117. Dillon, sec. 447 and note 
3 and cases cited. 

c The appointee of a power can never ratify. 
d The so-called ratifying act, unless procured by the county, is res 

inter alios, and there is no evidence that it was so procured. 
Polk, also for defendant, submitted the following brief: 
The authority necessary to enable a county to  subscribe to stock 

in a railroad, and issue its securities, is not contained in the general 
words in which the power of local government is given. Therefore, the 
first requisite to the validity of such subscription or securities is a 
special legislative power to make the subscription and issue the securi- 
ties. Cooley p. 215. This power must be carefully followed by the 
county in all essential and substantial particulars, or the subscription 
or securities will be void. (Ibid 215.) This results from the nature of 
ithose powers confided by the sovereign to the Legislature, and which 
cannot be delegated except in the instances sanctioned by the im- 
memorial usage. When granted in accordance with this usage they are 
not contracts, but authorities, which may be revoked, and are con- 
strued very strictly. This rule of construction may seem technical, but 
it is necessary and adopted to enable the Courts to keep local 
organizations within the just scope of their chapters, and pre- (219) 
vents them from encroaching on the powers of the Legislature. 
By this act the power is given to the County Court to appoint some 
person to issue the bonds, No such appointment has been made and 
therefore the bonds issued are void. I n  answer to this, i t  is insisted: 

1st. The bonds purport, on their face, t o  be issued by the county 
pursuant to act of Assembly, and are payable to  the W. N. C. R. R. Co. 
This objection reverses the order of evidence. The rule is that the 
declarations of a person are not admissible to prove his agency; i t  must 
be established by evidence aliunde, before the declarations are admis- 
sible for any purpose. (Floyd acceptance cases supra.) So these bonds 
must be established as the bonds of the county of McDowell, before 
any declaration which they contain can be received as evidence 
against the county. 

Secondly. The Board of Commissioners appointed proxies, who rep- 
resented the county in the meetings of the stickholders, and taxes were 
raised and coupons paid. 

1st. This action was ultra wires and void. 
2d. The Court cannot give to  these facts the force of an estoppel. 
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3d. The objection cannot avail for the further reason that  there is 
a broad distinction between the contracts of individuals and corpora- 
tions having a general power to issue securities, and counties, who can 
only do SO in pursuance of a special legislative power. To the latter 
the doctrine of ratification does not apply, for i t  would enable the 
county to  defeat the legislative will by disregarding restrictions, and 
then doing acts which would ratify and confirm their original wrong- 
ful acts. 

4th. The private act of 1870 is void, such acts do not bind third 
persons. Drake v. Drake, 15 N. C.; Cooley, p. 115. 

5th. H is a bona fide holder without notice. 
1. The act is a public law, the power is given to a court of record 

whose doings arc matters of recwd, therefore all persons have 
(220) constructive notice. Cooley, p. 216, and cases cited. 

2. The objection t o  the validity of these writings goes to  their 
existence as sccurities, therefore an intermediate holder cannot be in 
better condition than the payee. So the question still remains one of 
power, which not being authorized by the act, the writings are void. 

Gaither & Bynum, also of counsel for defendant, submitted the fol- 
lowing brief: 

1st. The general powers of a county do not authorize the levying of 
taxes for anything but county purposes. 

2d. The power of a county to subscribe to t,he building of a railroad 
must be conferred by the Legislature. 

3d. The power thus confcrred must be exercised strictly in conform- 
ity with the provisions of the aot conferring the power. The paper 
writings claimed to be bonds purport to be issued by virtue of an act 
of the Legislature, and hence i t  is incumbent on the holders t o  show 
that they were issucd in accordance with its provisions, unIess they are 
protected by being born fide purchasers for valuable consideration 
without notice, which is not the case herc. 1st. As the act authorizing 
their issue was public in its nature, and which gave to  the magistrat- 
the power to  be exercised in a certain way. (Acts of Legislature 1854- 
'55, chap. -, sec. -,) was in itself therefore notice to the world. 2d. 
The proceedings of the magistrates had to be exercised as a Court 
which is a Court of Record, and is notice as  much as is a docketed judg- 
ment in any county. AIS (all of the authorities on these points are before 
the Court, we will not take the time to recitc thcm. 

4kh. Another question asking in this case, is the power of an agent ko 
bind his principal. The fact of an agency admlts the fact of an au- 
thorization, so that  we must look for the power granted. 

The Chairman of the County Court had no authority beyond those 
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expressly granted to  him, and by his act could no more bind a county to 
pay a debt than a mere stranger, and hence had no right or 
power to assume that he would issue the promises of the county (221) 
to pay off the debt of the county incurred by the subscription 
of fifty thousand dollars t o  the stock 'of the Wastern Nollth Caxolina 
Railroad Company, unless i t  was expressly delegated to him by the 
County Court, "a majori~ty of the justices being present." And in fact, 
it does not appear that  these bonds did pay the said subscription, as it 
i~ expmssly stated in 6he case that "no ceritificate of stock ever k u d  
to the county of McDowell," for which they purport t o  be issued, and 
hence they must be void for want of a consideration. 

If, then, we are correct in our opinion, that i t  required an express md 
special power to  authorize the Chairman to  issue the bonds and bind 
the county, and this authority is not shown, i t  follows clearly that these 
are not the bonds of the county. These views all admit that the 
bonds were issued while the Chairman was Chairman, but the facts in 
this case show that a t  thc time he signed the bonds, a t  least $37,500 of 
them, he was functus oficio, 'and so i t  is apparent ththart any authoTiity 
he ever had was gone. This point, we think, too clear t o  comment fur- 
ther upon. 

The last point relied upon by the holders of the bonds, is thc act 
of the Legislature, Laws of North Carolina, 1869,-'70, claimed by them 
to ratify 'and1 confirm, and make valid the bonds, and this turns upon 
the question of the power of the Legislature. 

The Legislature has power to  make laws, but i t  has no power to  say 
that a certain act done shall or shall not be valid; that is the province 
of the judicial department. 

To this i t  may be replied, that the Legislature bas often exercised 
this power, which has been confirmed by the Supreme Court; as, for 
example, in ;the cases 'of official bonds given before the Special County 
Courts of three magistrates, instead of twelve. 

The question in those cases was, whether the bonds had been accept- 
ed by the State, and i t  is clear that as the Special Court was 
professing to act as the agent of the State, the State (i. e. the (222) 
Legislature) had the power to ratify and confirm their action, 
and say we will accept the bonds. "Omnis ratihabitio retro trahitur, 
et mandato priori oequiparatur." But in this case, the Legislature is 
attempting to ratify the act of one party, which binds another; one 
in which the State is not interested. The cases would be nearer paral- 
lel if the ratification had been by the county, or even if i t  had appeared 
(as i t  is a conceded point that  all legislative power is in the Legislature 
and cannot be delegated,) that the county had applied to the L~egisla- 
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ture for the act ratifying and confirming; but even then it could 
amount to nothing. The confirmation of an act that is void, is only to 
say i t  is void, and herein is the distinction between the void and merely 
voidable: to confirm a void act is t o  say i t  is void; t o  confirm an acit 
void~able is to say the inegularitias shall n& operate t o  make i t  void. 
And in this case, if i.t had turned upon the mere irregularities in the 
issue of the bonds, and i t  had appeared that the county of McDowell 
had applied to the Legislature to  cure the irregularities by an act of 
naitification, it might have been binding, but as i t  is only a ratification 
of an act that is absolutely void, i t  necessarily settles the case for the 
county by saying i t  is void. This suit is upon the coupons attached 
to  the bonds, and of course falls with the bonds. 

I n  regard to the question of cons~ructive ratification by the payment 
of a part of the coupons by the county, our opinion is, that i t  cannot be 
so, and can only be construed as an unadvised act by the Commission- 
ers, and subjects the payees to an action by the county for money had 
and received. 

Jones & Johnston, contra, submitted: 

It is admitted that bonds issued by a county or municipality without 
legislative authority to issue are void, even in the hands of an innocent 
holder for value. But  the decisions of the Supreme Court of the Unit- 
ed States eshabliah that no irregularity or even fraud of &he agents of a 

county will invalidate such bonds in the hands of bona fide hold- 
(223) er for value, short of want of powe: to issue. Grand Chute v. 

Winnegar, 15 Wallace, 355; Dillon on Corporation, sec. 420; 
Marsh v. Fallen Co., 10 Wallace, 676. 

That the defendant corporation was fully authorized by the result 
of the election to  issue bonds to the R. R. Co., is not denied. The 
power to issue admitted, the power to ratify is a necessary sequence, 
as the greaher includes the lws, and mch ratification is equivalent to 
express authority (subsequent sanction same in effect as  assent a t  
time.) Best, C. J., in McLean v .  Dunn et al., 4 Bing. 722; Dillon 
Municipal Corp. sec. 385, note t o  page 380-381; Comnz'rs u. Warren, 
15 N. Y. (1 Smith) 576; Storey on Agency, secs. 242-251-253. 

The subsequent ratification by a principal of the previous unauthor- 
ized act of an agent of one assuming t o  be such is, in all respects, equi- 
valent to original authority. Storey on Agency, secs. 242, 251, 25; 
McLean v. Dunn, 4 Bing. 422; Ward v.  Williams, 26 Ill., 477; Green- 
field Bank v.  Craft, 4 Allen, 447; Howe v .  Keeler, 27 Conn., 538; 15 
N. Y. (1 Smith) 557, supra; Bigelow v.  Dennison, 23 Vermont, 564. 



N.C.] JANUARY TERM, 1874. 

Corporations, municipal and others are subject in their acts and 
courses of conduct, like individuals, to  same presumptions and impli- 
cations of law; the rights, duties and liabilities of corporations assim- 
ulate t o  those of natural persons. Dillon on Municipal Corp., secs. 
132, 152, 385, 489; Collier's Law of Municipal Corp., vol. 2, page 417; 
Supervisors v. Schenck, 5 Wallace, 772; Lynde County, 16 Wallace, 15; 
Delafield 2). Illinois, 26 Wend. (N.Y.) 191, pp. 226-227) and 2 Hill 161 
et seq.; Milledge v. Boston Iron Co., 5 Cushing 258, top plages 175-179. 

Acts of ratification on past of defendant corporation: 
1. Receipt of the stock and exercising rights of stockholder by proxy 

in meetings of R. R. Co., but not until after issue of the bonds in ques- 
tion. Pendleton Co. v. Amy, 13 Wallace, 297; Dillon on Cor- 
porations, secs. 385, 386, 387 and notes. (224) 

2. Levy of tax to pay interest coupons of these bonds after 
act of Legislative mtifi~at~ion. 

3. Payment of interest coupons with knowledge of facts set forth in 
the act of the Legislature, above referred to, showing the manner in 
which the bonds were issued. Campbell v. City of Kenosha, 5 Wallace, 
195; Supervisor v. Schenck, 5 Wallace, 722; Clark ex'r. v. Van Rams- 
dale, 9 Cranch, 153; Wilkins u. Hollingsworth, 6 Wheaton, 271; Epis. 
Soc. v. Epis. Ch., I Pick, 372; Delafield v. State of Illinois, 26 Wend. 
192. 

4. Acquiesence for two or three years after knowledge of the exist- 
ence of these bonds and their circulation upon the market, as the bonds 
of the county, and without giving any notice to the public of the alleged 
defects in their issue. Supervisor v. Schenck, 5 Wallace 772 (782) ; 
Prescott v. Fluyn, 9 Brig. 19; Delafield v. Illinois, supra; St,orey on 
Sales, sec. 77 and note 1. 

By subscription to the Railroad Company a legal debt and a valid 
and subsisting obligation was made against defendant. It was the 
duty of its officers to issue the bonds. The presumption is, that the 
bonds issued were a compliance with that duty as  defendants does D ~ I L  
aver that  they are under any obligations to make the issue of bonds 
now. 

But i t  is contended that  the acts of ratification were without knowl- 
edge of the irregularities attending the issue. To this we reply: 

I. If ,  as i t  is contended by the defendants, i t  was the buyer's duty 
to  examine the records and look t o  the authority of the pretended offi- 
cers (page 7 of the brief) when i t  would have been seen that no one 
was authorized to issue the bonds. How much more binding is i t  on 
the defendants, whose records these were and of which they were the 
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peculiar custodians, and yet with this alleged want of authority staring 
them in the face, they perform the acts of ratification admitted. 

2. The acts of 1869-'70, chap. 65, p. 114, undcr which the Board 
of Commissioners of defendants levied the taxes to pay the 

(225) coupons that  were paid, set out fully the irregularities on the 
issue of these bonds, and this was surely notice t o  defendants. 

Equitable estoppel to defendants: 
1. It appears from case agreed that  defendants accepted the benefit 

of this contract after the legislative ratification, claimed the stock and 
exercised all the rights of stockholder in the meetings of the Railroad 
Company, for several years, and in fact until stock was worthless. 
This was the benefit or consideration of these bonds, and it is settled 
"that if a person not duly authorized make a contract on behalf of a 
corporation and the corporation take and hold the benefit of it, i t  is 
estopped from denying the agent's authority." Epis. Soc. v .  Epis. Ch. 
1 Pick 372; Parson's on Contract, vol. 1. 139; Storey on Agency, sec. 
239, et seq; San  Francisco Gas Co. v .  San Francisco, 9 Cal. 452; Back- 
m a n  v. Charleston, 42 N.  H .  125 and 19 Jon. 60. 

2. That  the defendant corporation were aware of the existence and 
circulation in the market of these bonds, as their bonds, shortly after 
their issue, i t  does not appear that  they gave any notice of the doubts 
as to their validity. No steps were taken to prevent the circulation 
as the securitics of the county. They were silent with knowledge that 
these securities were circulating in the market as  their own, and now 
when plaintiff and others are bona jide holders for valus and innocent 
p~artiew must suffer, unlesls fhey are bound by their silence, as in fair- 
ness, they ought t o  have spoken as when one sees a counterfeit note, 
signed with hi~s name, sold 6o amother without delclaring the forgery. H e  
will be estopped to deny its genuiness. Bigelow on Estopped, 497; 
Society of Savery v .  New London, 29 Conn. 174. 

3. A course of conduct (such as has been that of defendant corpora- 
tion) which would lead a reasonable man to  infer the existcnce of cer- 
tain facts if those have formed the basis of his action, constitute a 
ground of estoppcl. "Passive acquiescence equally with active inter- 

ference estops." "He who is silent when he ought to speak, 
(226) shan't speak afterwards." Parsons on Contracts, 2 vol. 795, 

798 and 799; Never v. Belknap, 21 Johns, 573; Corrust v. Abing- 
ton, 4 H ,  and M. 549. 

Can the Legislature ratify and validate bonds issued in the name of 
a county by one not properly authorized, but in payment of a valid 
pre-existing debt? 
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1. County corporations are but agencies of the sovereign, the State 
power; they are local depositors of certain powers t o  be exercised for 
the good of the State. They are public corporations in the strictest 
sense of the term "public." All the powers conferred upon the counties 
by the Constitution, such as  the superintendence of the public roads 
and bridges, the power t o  purcha~se land hold real esta6e for the specific 
purposes of building thereon jails, court houses, school houses, and in 
fact all these other powers are most intimately connected with the 
general State governn~ent, whereas other municipa,l corporations as 
cities and towns have generally conferred upon them powers of enacting 
ordinances that  relate exclusively t o  thesc local and peculiar interests. 
See Dillon on Municipal corporations, sec. 39. So tha t  whatever au- 
thorities tend t o  establish in the Legislature an unlimited control over 
the affairs of cities and towns, apply with even more force to  establish 
tha t  authority and control over counties. 

2. Darlington v. Mayor, 31 N. Y., 164. I n  this case Chief Justice 
Denio as~serts in the broadest terms that  all corporate powers of a cihy 
arc public and under the control of the Legislature-that its property 
is under its control and within the provisions of the Constitution pro- 
tecting private property, and asserts that  the Legislature may compel 
a county t o  submit to arbitration claims as t o  which a private corpora- 
tion would be entitled t o  a trial by jury. 

I n  the case of Philadelphia v. Field, 58 Yenn. sec. 320, i t  was decided 
that  i t  is competent for the Legislature to  direct a municipal corpora- 
tion to build a bridge over a navigable water course within its limits, 
or the State may appoint agents of its own to build i t  and empower 
them to create a loan to pay for the structure payable by the 
corporation. See Dillon on Corpora~tions, sec. 48. (227) 

The fact that  a claim against a inunicipal or public corpora- 
tion is not such a one as the law recognizes as of legal obligation, has 
been decided t o  form no constitutional objection t o  the validity of a 
law imposing a tax and directing its payment. Dillon on Municipal 
Corporations, sec. 44. Guilford v. The Supervisors, 13 N. Y., (3 Kerr) 
143. 

This case holds the following positions: 
1. That the Legislature has powcr to levy a tax upon the taxable 

property of a town and to appropriate the same t o  the payment of a 
claim made by an individual against the town. 

2. That i t  is not a valid objection t o  the exercise of such a power 
that  the claim to satisfy which the law is levied is not recoverable by 
action against the town. 

3. That is does not alter the case tha t  the claim has been rejected 
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by the voters of the town when submitted to them a t  a town meeting 
under an act of the Legislature authorizing such submission and declar- 
ing that their decision should be final and conclusive. 

The United States Supreme Court has affirmed this last case argu- 
endo in the case of United States v. Railroad, decided December Term, 
1872. Also Supreme Court of California in the case of Rlanding v. 
Burr, 13 Col. 343. 

When bonds recited that they were issued by virtue of a certain act 
of the Legislature which act was in fact unconstitutional, but there 
existed a t  tlie time an act which was constitutional and which author- 
ized their issue, it was held that supposing that the bonds a t  their out- 
set created no lcgal liability a s  against tlie County, yet the Legislature 
by simply recognizing them in subsequent enactments thereby implied- 
ly ratified and validated the bonds. Campbell v .  Kenosha County,  
5 Wallace, 194, Mr. Justice Davis delivering the opinion of .the Count 
and speaking of this subsequent act says: "This is not in terms a crea- 

tive act, but i t  has that effect by fair implication. It is not 
(228) doubted the Legislature could by a direct act of confirmation 

legalize the issue of this scrip, not withstanding the submission 
of the question to the vote of the people was under the wrong law. 

Legislature may validate prior subscription of city t o  stock of a 
railroad company. Bridgeport v .  R. R. 15 Conn. 475; S. P. Winn v. 
Macon, 21 Ga., 275. 

The Legislature may ratify and therefore make binding an unauthor- 
ized municipal subscription to the stock of an incorporated theatre 
company. Municipality v .  Theatre Company, 2 Rob. (La.) 209. 

In the case of Sedberry v. Commissioners, 66 N. C. 486, the Lcgisla- 
ture prescribed the mode in which the county should pay an existing 
debt, vie: by bonds, and interdicted the county from paying the said 
debt by taxation. I t  is true that the act in krrns "authorizes" the 
county to issue the bonds, but i t  has always been held that  such lan- 
guage shall be constmed to mean "shall issuc," and in our case the 
Court puk  its decision upon thc ground that the Coinmissioners were 
compellable by mandamus to issue the bonds. It follows then, that  
the Legislature may compel a county to recognize as valid, bonds is- 
sued in payment of an existing indebtedness, though the same were 
not legally binding by reason of a defect of authority in the party as- 
suming to issue them. Nor can we distinguish between the pourer to 
order the isisuing of bonds of precilsely the same tenor a,s those in Court 
in payment of the debt, and the power to order the recognition of those 
already issued for precisely the same purpose. 
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I n  Thomas v. Leland, 24 Winder, 67, certain citizens of Utica had 
given their bond in aid of a canal, and i t  was held competent for the 
Legislature, without consulting the city, to  impose a tax upon the citi- 
zens and property to pay this subscripition. See Cooley on Cost i tu-  
tional Limitation, page 231 and note 1, and cases there ciked. 

As to power of Legislature see Mills v. Williams, 33 N. C. 
558. (229) 

Dillon in his trcatise on Municipal Corporations, vol. 1, p. 
159, thus states his opinion upon all the cases: If there is no special 
liinitation in the Constitution and the debt is one to be incurred in the 
discharge of a public duty which it is proper for the Legislature to im- 
pose upon the municipality, it can constitute no objection to the valid- 
ity of the act that the debt or liability is t o  be created without its con- 
sent,. Thus, in the absence of constitutional rcstrictions, it has been 
decided and the decision is doubtless correct, that i t  is competent for 
the Legislature to direct a municipal corporation to build a bridge over 
a navigable water course wi6hin its limits, or the State may appoint 
agents of its own .to build i t  and empower them to  crearte a loan to play 
for the structure, payable by the corporation. Again in sec. 44, p. 61, 
he says: '(The cases upon this subject when carefully examined, prob- 
ably go no further than to assert the doctrine that  i t  is competent for 
the TJegislature to compel municipal corporations to recognize and pay 
debts not binding in law, and which, for technical reasons, could not 
be enforced in cquity, but which, nevertheless, are just and equitable 
in their character and invoke a moral obligation." 

Do the facts in our case bring i t  within the legislative power asserted 
in the ca~ses cited, and in the opinion of Mr. Dillon. 

1. It is agreed that the County of McDowcll complied with all the 
statutory requisites in making the subscription. This according to all 
the decisions created a debt as against the County. 

2. The mode provided by the Legislature by which the county should 
pay for the stock to be subscribed was by issuing bonds, and the county 
might have been compelled by mandamus to issue the bonds. 

3d. The county was and is in the enjoyment and possession of the 
stock the considcration of the bonds issued. 

4. The county has the benefit of a railroad constructed by means of 
the proceeds of these very bonds. 

In  our case thus presented we have something more than an (230) 
equitable debt resting upon a sound, foundation. We have a 
legal debt and a subsisting lcgal obligation upon the county to issue 
these very bonds. In Sedberry v. Commissioners, we suppose the Leg- 
islature directed bonds to issue in payment of a pre-existing debt; in 



IN T H E  SUPREME COURT. [70 

ours i t  ratifies and validahes bonds which the county was required by 
law to issue, but which have been issued for her by an unauthorized 
hand. 

As to Constitutional restrictions, i t  is decided by this Court that 
none of the restrictions upon the taxing power in the Constitution apply 
to existing debts. R. R. v. Ilolden, 63 N. C., 410; Pegram v. Commis- 
sioners, 64 N. C., 557. 

Bonds void for want of power to issue may be validated by the Lcg- 
islature. Dillon on Mun. Corp., p. 510, see. 418, note 1 (on page 511) ; 
Seenes v. Franklin Go., 48 Mo., 167; Carpente?. u. lizhabitants of Lath- 
rop, Mo. Supr. Ct., 1873. 

Legislature may ratify void act where parties could not do SO. 
Willcenson v. Leland, 2 Peters, 627. 

PRARSON, C. J. Without allowing ourselves to be confused by the 
multitude of cases cited on both sidcs of the question, and taking a 
common sense view of it, we are satisfied that the decision of his Honor 
in the Court below is in accordance with law. 

A inere statement of the case would scein to  be sufficient to justify 
this conclusion. By the act of 1857, the Justices of thc Court of Pleas 
and Quarter Sessions for the county of McDowell, are empowered to 
takc stock in the Western Nodh Carolina Railroad Company, (which 
passes through the county,) provided a majority of the voters of the 
county be givcn in favor of a subscription for some specilic amount. 
At an election duly held a subscription of $50,000 was authorized, and 

in pursuance thereof the Justices, by their c h a i r ~ ~ a n ,  William 
(231) Murphy, subscribcd for $50,000 of stock. 

No ordcr was madc in regard to  the issuing of the bonds re- 
quired to pay the county subscription; and that  matter was left "for 
further directions" until the Company organized and bcgan operations. 
So fax all is regular. The county is the owner of $50,000 of stock and 
owes that sum to  the Company, to be discharged by county bonds, 
which i t  was the duty of the Justices to issue. 

By the change of our system, the Court of Pleas and Quarter Sessions 
is abolished and the government of the county is vested in Commission- 
ers. Very soon after this change, Mr. B~own, who was the chairman of 
the Court of Pleats and Quarrter Sesrsions a t  the time of the change, exe- 
cuted the bonds in controversy and affixed the seal of the county, and 
the bonds werc countersigned by A. M. Finley, the Clerk of the Court, 
These bonds were delivered to the President of the Company, and ac- 
cepted by him in discharge of the county subscription. By the action 
of Murphy, chairman, the county became the owner of the stock, the 
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only qucstion left open was tlie mode and manner of signing the county 
bonds. 

Brown, chairman, and Finley, clerk, execute the bonds in the name 
of the county and affix the seal of the county. The bonds are acceptcti 
by the Company, in payment of "the McDowell county subscription." 

Assume that these bonds were of no force, for the reason tha t  the 
.Justices of tlie Court of Pleas and Quarter Scssions had omitted to  
make an order, that  their cliairn~an cxecutc bonds to be countersigned 
by the clerk, which bonds i t  was the duty of the Justices to  cause t o  be 
executed; and that  by reason of such omission of duty, Thompson and 
Finley had no authority t o  cxecute the bonds, we have thc question of 
ratification. 

I st. Were thesc bonds a subject of ratification? 
On the argument much was said abouL the distinction between "void- 

able" and "void," and the position was taken by the counsel for the dc- 
fendant that these bonds, being void,  could not be ratified. Ac- 
cording to the cases, a void estate cannot be confirmed or rati- (232) 
fied (the two words hcing used in the same sense) for the plain 
reason, that  there is nothing t o  be confirmed or ratified. For instance, 
a tenant for life makes a lease for years. The remainderinan or revcr- 
sioner may confirm the term during the continuance of the life estate, 
but after the termination of ,hhe life estate, the term cannot be confirm- 
ed, for i t  is void, and there is no estate t o  be confirmed; so, if a lease 
for years be made, to  be void, on non-payment of rent, after forfeiture, 
i t  cannot be confirmed, for there is no estate to be confirmed. See Bac. 
Abrid., Leases and Terms for Ycars. To avoid this consequence, con- 
veyancers instead of drafting tlic lease, so as  to  make i t  void on non- 
payment of rent, adopted the form, "in case the r m t  is not paid," kc., 
the lessor may enter and avoid the term, thus giving him the right to  
waive the forfeiture and let the term continue, upon compensation be- 
ing made. 

But this learning has no application to  our case, for here we have cer- 
tain papers, purporting to  be county bonds, and thcre is a thing in ezist- 
ence, although i t  be of no force or legal effect, unless i t  be confirmed or 
ratified, so as to give to  i t  force and legal effect. We can see no prin- 
ciple upon which tha t  may not be done. A wife, having no separate 
estate, without the assent of her husband, buys a carriage and pair of 
horses on his credit. The contract is void, that  is, i t  has no force or 
legal effect, but i t  is a subject for confirmation. If the husband al- 
lows his wife t o  use the carriage and horses thcre is an implied ratifica- 
tion, and he is bound to pay the price agreed on, because he recognizes 
the action of the wife as  agent for him. 
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So A sells a tract of land owned by B, receives the purchase money, 
executes a deed in the naine of B, and signs the name of B "by A his 
attorney," This deed is void, in one sensc of the word, that  is, i t  has 
no force or legal effect, but still i t  is a thing existent and if B elects t o  
ratify the sale and executes a deed ratifying the action of A in as full 
and ample a manner as if he had empowered him before the date of 

the sale to  sell and convey the land; can any reason be suggest- 
(233) ed why this deed being registered, does not ratify the deed exe- 

cuted by A in as  full and ample a manner as  if there had been 
a power of attorney previously executed? No objection t o  the effect 
of a deed of ratification arises to  us, and we are of opinion that  the 
deed executed by A, as the agent of B, would take effect under the 
maxim, omnis ratihabitio retrotrahitur et mandato priori aequiparatur, 
every ratificalticm relates back and equals a covenant. The principle is, 
hc who can command may ratify. 

So, had the Justices, or the Commissioners who succeeded them, 
caused a resolution to be entered upon their journal to  the effect that 
the action of Brown and Finley in respect to the county bonds, was 
ratified, so as to make the bonds valid binding upon the county, the 
resolution would have taken effect, and indeed, i t  would have amount- 
ed t o  an amendment, nunc pro tunc, the doing of that  afterwards which 
ought t o  have been done before, for as the county had made the sub- 
scription and become owner of the stock, i t  was the duty of the county 
authorities, t o  have the bonds issued in payment. 

Whether the fact that  the county authorities reprcscnted this stock 
a t  several meetings of the stockholders, and levied taxes one or two 
years t o  pay the interest on the bonds has the effect of an implied rati- 
fication is a question into which it  is not necessary for us t o  enter. Wc 
will merely remark, a ratification must be in a manner as solemn as 
that  required for the command, and we will further remark, there can 
be no doubt that  the county is bound to  pay for its stock, if these bond's 
are held to  be void the holders can, in the naine of the Railroad Corn- 
pany, have an action of mandamus, t o  compel payment of the county 
subscription. Thc fund t o  be divided among the bondl.ioIders. Cui  
bono? Are not the county authorities fighting for nothing? The 
debt of the county has to  be paid. 

2. Waiving the question of an implied ratification of these honds 
by the county authorities, we put our decision upon the effect of the 
s t a t ~ ~ t e  of March Ist, 1870. That  act in so many words, ratifies the 

county bonds executcd by Brown, and the only remaining ques- 
(234) tion is as to the power of the General Assembly to make such 

ratification. 
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3. The power of the Gcneral Assembly is denied, upon the ground 
that  the ratification was a judicial, and not a legislative act;  i t  was for 
the county to decide whether these bonds were valid or not. 

The General Assembly, by the statute referred to, does not under- 
take t o  decide that  these bonds are valid, but i t  does undertake to  give 
validity to  those bonds by aiding tllc omission of the ,Justices in respect 
t o  the order, that  Brown, chairman, and Finley, clerk, execute the 
bonds, and for this purpose adds to, and amends the act of 1859, by 
enacting "aftcr the vote is takcn, and the stock is subscribed," John 
L. Brown and A. M. Finlcy be authorized to  cxecute bonds for the 
amount, and affix the seal of the county, and the bonds so executed 
shall be valid." Clcarly, the General Assembly had power to  make 
this "command" in the act of 1859. Why did i t  not have power in 1870 
to amend the act of 1859, by expressly naming the parties who were 
t o  act as agents of the county in executing the bonds, whereby to sat- 
isfy and give effect to  the county bonds? This is legislation made 
necessary, t o  supply an omission on the part of the Justices t o  make 
an entry, that  their chairman, Brown, and the clcrk, Finley, should 
execute the bonds for ithe county. I n  passing t-his aclt nunc pro tunc, 
the General Assembly ratify what ought to  have been done in carrying 
out the provisions of the act of 1859, but i t  does neither more or less 
than it  had power to have done in 1859, and what i t  is presumed it  
would have done, had this objection to the manner of the exccution 
of the bonds been anticipated. For tkie execution of the bonds, in pay- 
ment of the county subscription, was a plain duty imposed upon the 
Justiccs of the county of McDowell. Campbell v. Kenosha, 5 Wallace, 
194, and the cases citcd under the head of "Retroactive Statutes." 

No error. 
PER CURIAM. .Judgment affirmed. 

Tatom v. White, 95 N. C. 459; Lowe v. Harris, 112 N. C. 492. 
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STATE V. It. P. ROSEMAK AND B0YI)EN TREXLEII. 

To a n  indictment for injuring a public school-house, the defendants, for a 
defence, set up a claini in 'a third person to the house alleged rtlo be injured, 
and justified under the permission of such claimant, t o  commit the acts 
complained of:  Held, that  the charge of the Judge below, "if the jury be- 
lieved the defendants honestly were of the belief that the house was the 
property of" such claimant, "and he had a right to give it to them, they 
were not guilty ; but  if the defendants did the acts complained of, willing 
ito run the risk of a suit, or carelew whether they had a right o r  not, that  
would not protect them, they would be guilty; o r  if they did the acts solely 
relying upon the promise of such claimant to protect them, they would be 
guilty," was a s  favorable a s  the ddenndants oould ask, and was no good 
ground for a new trial. 

INDICTMENT, (for injury to  a public scliool house,) tried a t  the Au- 
gust (Special) Term, 1873, of ROWAN Superior Court, before hils Honor, 
Judge Albertson. 

The defendants were charged with dernolisliing a public school house, 
belonging to the school comrnittee of the township. The defense was 
that  the house belonged to one Tobias Kesler, and that  in the injury 
committed ithey were acting under Kesler's orders. 

A deed dated 27th of November, 1848, from Tobias Kesler, t o  the 
school committee of the 38th school district of the county of Rowan, 
and their successors in office, conveying the house, alleged in this 
indictmcnrt fo bc demolished, was read, after objection by the defend- 
ants on the ground tha t  i t  liad never been properly proved. (The 
handwriting of the subscribing witness, he being dead, was proved, 
and upon tha t  proof &he deed ordered, by the Judge of Probate to be 
registered.) The Stakc read ~the deed as evidence of a dedication of 
the house to tlie public. Defendants excepted. 

For tlie State, i t  was also proved that  the defendant, Rosenian, witli 
a colored man, was seen tearing down tlie cliirnney of the house, and 
upon being asked, if he was going to "tear down our school house," 
replied, "Yes in part ;  that  Tobias Kesler had given liim permission to 

take the brick," &c., and that Kesler would "stand bttween him 
(236) and danger;" tliat the colored man said, that he would have 

nothing t o  do witli it, if be was going to get inlto trouble about 
it, when Rosernari told him, that he, Kost~mitn, would stand hctween 
him and harm. 

It was also in evidence, tliat tlie school house liad been continuously 
occupied, witli thc exception of ltwo months during tho year, by teachers 
of free schools arid subscription schools, under the direction of tlie 
school committee. That  since the war a subscription school was made 
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up, and some one went t o  Tobias Kesler's for the key, who refused a t  
the time to give ilt up, giving as a reason, that  a "red string" should not 
occupy the house. Hc did not claim the property. Other witnesses 
testified t o  the injury t o  the house by defendants, and that  i t  had been 
used for public school purposes under [the direction of the committee. 
Some of them testified, tha t  Jacob Keslcr claimed the house from the 
time free schools stopped. 

One of khc school committee up to  1870-'71, had furnished locks to  
the door, and under the present township system, had exercised owner- 
ship and direation of tlie house, and i t  had never been disputed. 

For the defendants, i t  was shown that  Kesler claimed the housc after 
the former system of coninion schools went down, and now and then 
exercised over it  o~ncrsh ip ,  by locking it  up, and that  acting under the 
advice of counsel, he refused applicants using the house, and gave per- 
mission !to defendants to take away tlie bricks, kc., telling them he 
would stand hertween them and danger. 

The dcfendants requested his Honor to charge the jury: 
1st. That  if they bclieved the defendants pulled down the house 

under the authority given by Tobias Kesler, and thak Kesler had title 
therato, the defendants would not be guilty, however defective such title 
might turn out to be. 

2d. That  defendants were nort required to  know in whom the legal 
title t o  lthe house was, if they tore i t  down under the honest belief tha t  
i t  was the property of Tobias Kesler. 

3d. Tha t  if the jury are satisfied %hat Tobias Kesler's claim was 
bona fide, and was cornrnunicatedi to the dcfendants, in commit- 
ting the trespass in assertion of such claim, they would not be (237) 
guilty, and thc jury ought to  acquit, notwithstanding Kesler's 
claim had no foundation in law. 

4th. Tha t  if the jury were satisfied, tha t  Kesler had possession, and 
defendants acted by his ordcrs, they would not be guilty. 

The Court charged the jury, $hat i t  was the duty of the defendants 
t o  inquire into the title t o  the propcrty, before injuring it  as they did; 
that  the fact of the deed not being registered until after the acts com- 
plained of, and the taking advice of counsel by Kesler, and the knowl- 
edge of the defcndants thcreof as to  khe proper construction of the 
deed, is left t o  the jury, as touching the b o m  fides of defcndants in 
committing the trespass complained of. 

Tha t  if the jury believe the defendants were honestly of the opinion 
that  the house was the property of Kesler, and that  he, Kesler, had a 
right t o  grant them permission to  tear i t  down, they would not be 
guilty; but if the defendants did the acts complained of, willing to  run 
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the risk of a suit, or careless whether thcy had a righk or not, then that 
would not protect them, and they would be guilty; or if they committed 
the offensc, relying upon Kesler to stand bctween them and harm, they 
would be guilty. That the facts established did not constitute in law, 
such a possession of the house by Kcslcr, as would justify the acits of 
the defendants. That the recital in the deed, conveying to  the "School 
Committee," could not be traversed by defendants, judifying under 
Kesler, who madc it. 

Dcfendanlts were convicted. Judgmenh and appeal. 

McCorkle & Bailey for defendants. 
Attorney General Hargrove for the State. 

SETTLE, J .  This indictment. charging the defendants with the offense 
of injuring a public schod house, was before this Court on a former 

occasion, and is reported in 66 N. C. 634. 
(238) School Committee u. Kesler, 67 N.C. 443, was a civil action 

to recover damages for thc injuries complained of in this indict- 
ment. 

A reference to those cascs renders i t  unnecessary to da t e  ithe facts, 
or to do more than briefly notice the points madc upon the argument 
made a t  this Iterm. 

We think the rulings of his Honor, on all the points presented, were 
fully as favorable to ithe defendants as they could ask. 

Passing by the objection to the evidence, which we think was clearly 
competent, hits Honor instructed the jury that "if they believed that the 
defendants honestly were of the belief rthat the house was the property 
of Kesler, and he had the right to give it to them, Ithey were not guilty; 
but if they did the acts complained of, willing t o  run the risk of a suih, 
or careless whcther they had a right or not, that  would not pratect 
them, and they would be guilty; or if they did ithe acts solely relying 
upon the promise of Kmler to protect them, they would be guilhy." 

The jury found them guilty, and we think, upon the evidcnce which 
is reported and made a part of thc case for this Courlt, ithat they were 
well warranted in so doing. 

The evidence shows that they had discusscd the danger of a prosecu- 
tion, and that Roseman said, while tearing down the chimney, that 
Tobias Kesler "would stand bctween him and danger," and when the 
colored man, who was with him, said he would not do anything if he 
was to get into trouble, Roseman replied that "he would stand between 
him and trouble." 
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It is evident, as the jury found, that  they were taking the risk of 
violating the law, rclying upon the indemniity given by Tobias Kcsler 
to stand betwccn them and dangcr. 

Let i t  be certified that  there is no error. 
PER CUIIIAM. Judgn~ent affirmed. 

STATE V. ,4LLEN McI'HEItSON AND HENRY WILLIAMS. 

-4 defendant cannot be convicted of that  with which he is nolt charged. There- 
fore, where the Judge below, npon the 'trial of an indiotrnent, charqinq the 
defendant with h~eaking  and entering into the house of the prosecutor 
and stealing thercfro~n, charged the jnry "that if they believed tthe de- 
fendants, (however (they may have gott into the house,) broke out of it, 
they were guilty :" I t  rr-ns hc ld ,  to be emor and to enti'tle the defendants 
to a nevi trial. 

INDICTMENT, for Burglary, tried a t  January Term, 1874, of the 
Superior Court of WAKE County, before his Honor, Watts, J. (239) 

The facts are stated in the opinion of Justice Reade. 
Defendan~ts werc convicted and appealed to this Court. 

Purnell and J .  C. I,. Hawis for defendants. 
Attorney General Hargrove for the State. 

READE, ,J. Burglary, ait common law, was .the breaking and enter- 
ing a dwelling house, in the night time, with intent t o  commit a felony. 
It was necessary t o  charge in the indickmcnt, fregit et intravit-"broke 
and entered." And so arc all the precedents. And so is the indict- 
ment before us. And there was evidence tending to show that the 
prisoners did break and enter; and they were convicted by the jury. 
And yet <they cannot be punished, because of error committed on the 
Lrial. Iit was not lcft to  thc jury to  say whether the prisoners did 
brcak and enter the house, but whether they broke out of the house. 
The Solicitor asked his Honolr to charge, and his Honor did charge ithe 
jury, ''ltllat if they bclicved that  the defendants (howcvcr they may 
have got inito rthe house) broke out of it, thcy werc guilty." Now, as 
there was no charge tha t  they broke out of the house, and as they could 
not be convictcd of that  with which they mere not charged, i t  follows 
that  their conviotion was wrong. Grant that  i t  is just as much a crime 
to break out of a house, as i t  is to break into it, just as i t  is as 
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(240) much a crime to  kill a man with poison, as with a sword; yet 
you cannot charge him with one crime and convict him of 

another; nor can you charge him with committing a crime in a certain 
manner, and convict him of doing i t  in a different manner. 

At common law i t  was a t  least doubtful whether one could be con- 
victed of burglary, even when charged with brcaking out of a house. 
The betrtcr opinion seemed to be, that  the breaking must be for the 
purpose of cffeciting an entrance, and not for the purpose of effecting 
an  escape. And therefore the statue of 12 Anne was passed, which 
made i t  burglary to  break out of a housc, the same as  ito break into it. 
The statute, after reciting "That there had been some doubts whatber 
the entering the mansion house without brcaking the same, with an 
intent to  comrnit some felony, and breaking said house in the nighrt 
time, t o  get out, were burglary;" declared t ha t  "if any person shall 
enter into the mansion or dwelling house of another by day or by night, 
without breaking the same, with an intent to commit felony, and s l d  
in the night, time break the said house to  get out of the same, such 
person shall be guilty of burglary, as if he had broken into the house," 
&c. That  statute was subsequently repealed and 8 GCO. IV, was pass- 
ed, which provides tha~t,  "if any person shall enter the dwelling house 
of another with intent t o  cornmirt felony, or being in such housc, shall 
commit any felony, and shall in either case break out of the said house 
in the night time, such person shall be deemed guilty of burglary." 

It is clear that  in order to  convict, under hhis srtaitute, i t  is necessary 
to  charge, that hc did "break out," and not that he broke in. Such was 
lthe practice and such wcre the precedents, and the dccisions, which may 
be found collected in leading Criminal Cases, Vol. 2, p. 62. And the 
praaticc undcr the statutes was very strict. I n  one casc the charge 
was, "did break to get out;" and in another, "dzd break and get out." 
Held not to  be sufficient; for the words of Wle statute wcre "break out." 

And so thc defendant was convicted of larceny only, and ac- 
(241) quit~tcd of burglary. I n  itlle casc before us, breaking out, is not 

charged in the indictmenl in any form, butt only breaking in;  
and yet the jury were told that  they niiglii convict of breaking out. If 
tlic prisoners had bccn chargcd in the indictnlcnt with breaking oult, 
there was evidence upon which they might have been convietcd; but 
tlicre was no such charge; and therefore, the conviction was erroneous. 

Our statute, Bat. Rev. ch. 32, sec. 12, is substantially the same as 
the English statute. 

There is error. 
This will he certified. 
PER CURIAM. Venire de nova 
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STATE v. DAVID COLLINS, ALICS BLALOCK AND JACOB HOOD. 

I n  criminal trials against two or  more defendants, the Judge has the right in 
his discretion to separate tlie widenoe bearing upon the calse of each, and 
to instruct the jury, as  to what is ~wml)etmt again& one, and ir~conipetent 
against another. 

I t  is no good cause of challenge that the jumr has formed and expressed na 
opinion adverse to the prisoner, such opinion being founded on rumor- 
and the j n ~ o r  further stating that he could try the ease aceording to the 
law and evidence, uninfluenced hy any opinion he may have so formed 
from suoh rumor. 

When several pervonw are  jointly indicted, they cai~not claim separate trials 
a s  a nlattw of right. Such separiation is a matter of discretim with t h e  
O/ount. 

In  trials for oapilal felonies, the p ~ w i d i n g  Judge has the righlt to regulaite by 
1~easolrmble rules and limilntions, the arguments in the clanse: Hence, iit is 
no good g-rrt~uncl for a new trital, that  the counsel of the prisoner WMIS limit- 
ed hy ithe Court, in his remarlis, to m e  hour and n half. 

INDICTMENT, for tlle murder of one Allcn Jones, tried at Fall Term, 
1873, of JOHNSTON Superior Court, before Watts,  J. 

Upon tlle trial, the prisoners excepted to the rulings of his (242) 
Honor, which exccptions were noted, and arc fully set out in the 
opinion of the Court, and in the dissen~ting opinion of Justice BYNUM, 
as arc also the facts touching the points decided. 

Collins and Blalock were convicted; Hood acquititcd. Motion for a 
new trial; motion overruled. Judgment and appeal. 

Fuller & Ashe, Smith & Strong, and Spears, for the prisoners. 
Attorney General Hargrove for the State. 

SETTLE, J .  The prisoners, together with one Hood, were tried a t  Fall 
Teim, 1873, of the Superior Court for Johnskon County, on an  indict- 
ment charging them with ithe murder of one Allen Jones. 

The jury rehurned a verdict acquitting Hood and conviching the 
prisoners. Scvcral points made upon tlie record were abandoned upon 
the argurncnt in this Court. 

We will now consider all exccptions which require commenk: 
It would seem that  the prisoner, Collins, joined the Stake in the 

prosecution of Hood, and introduced evidence against Hood, which also 
implicated Blalock. To this Blalock excepted. 

His Honor allowed the jury to consider the evidence as against Hood, 
but told them i t  was not  evidence against Blalock. There is nothing 
unusual in this practice. It frequently happens in joint trials that, 
the Judge has t o  separate the evidence bearing upon the case of each 
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prisoner, and instruct the jury as to  what is compeltent against one and 
incompetent against another. 

Thc prisoner Collins excepts, 
1st. Bccausc a juror was not rejected by the Court who stated thak 

he "had formed or expressed" the opinion Wiat the prisoner Collins was 
guilty, but who, on being asked thc foundation for his opinion, replied 

that  i t  was founded upon rumor, and not upon any evidence; 
(243) and in answer to a further question, he stated that he could t ry 

the case by the law and the evidence, and would not be influcnc- 
ed by any opinion he may have formed from rumor. 

We understand from this, that  when the juror was tcndercd he was 
challenged by the prisoner, Collins, for cause, and the cause assigned 
was that  he had formed and exprcsscd an opinion adverse to  the prison- 
er, Collins, and therefore his Honor, (in the stead of triers,) after an 
examination of the juror, found him to be indifferent. The Court seems 
to  have followed the practice adopted in ithe case of State v. Elling- 
ton, 29 N. C. 61, and the answers of the juror here are almost idenltical 
with those of a juror in that  case. 

The principles established in the clase of lthe State v. Ellington, supra, 
following the case of tlic Btate v. Benton, 19 N. C. 196, is, thait an 
opinion fully made up and exprcsscd is a good cause of principal chal- 
lenge as a matter of law; but that  one irnperfcctly forn~ed, or one 
merely hypothetical, tha t  is, formed on the supposition that  lthe facts 
are as they have been represented, does not constitute cause of such a 
cliallengc, but of challenge to the favor, which is to  bc allowed or dis- 
allowed as !the triers shall find lthe fact of favor or indiffcrency; and 
that  when the Judge becomes satisfied that  what the juror calls an 
opinion, was not such in legal meaning, and that  i t  had left no unfavor- 
able bias on his mind, the challenge should be overruled. 

To tlic very satisfactory reasons given in Ellington's casc for lthis 
practice, we will add, rtliat in these days of newspapers, railroads and 
telegraphic communication, i t  is exceedingly difficult to find persons of 
sufficient intelligence t o  sit on a jury, who have not heard someithing 
of almost every capiltal crimc which occurs in the State. And if we 
disqualify all who have received some impression from such informa- 
tion or rumors, and have casually exprcsscd an opinion as to  ithe guilt 
or innocence of the accused, we will exclude from the jury box the best 

educated, and ithe most liberal minded portion of the community. 
(244) The better informed a juror is, the more apt  will he be t o  guard 

against improper influences. 
2d. The prisoner, Collins, moved for a separate trial, staking that as 

he was a white man, and the other prisoners were colored, a severance 
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was necessary t o  a fair trial. This motion was overruled, and Collins 
excepted. 

Where several persons are jointly indicted they cannot claim sepa- 
rate trials as  a matter of right. 

Mr. .Justice STORY says, in U. S. v. Marchant, "this is a matter of 
sound discretion, t o  be exercised by the C o u ~ t  with all due regard and 
tenderness t o  prisoners, according t o  the known humanity of our crirn- 
inal jurisprudence." 

The same docjtrine is laid down by the text writers, and is quoted 
with approbartion in this State, State v. Smith, 24 N. C. 402. 

3d. exception: '(That in the argument of the case the constitutional 
rights of the prisoner, as declared in Art. 1, sec. 11 of thc Constiitution 
of North Carolina, wcrc infringed, and in a great measure virltually 
denied him, inasmuch as only one hour and a half was allowed to him 
for the argument of his case, he asking for more time when the allot- 
ment of itime was made by .the presiding Judge; a large number of wit- 
nesses having been examined on both sides." In this country cvery 
one has a constitutional right in all criminal proscculions to  have coun- 
sel for his defence; and if he be too poor to  employ counscl, i t  is the 
duty of the Court t o  assign somconc to defend him; and i t  is the duty of 
the counsel thus assigned ko give to the accused rthe benefit of his best 
exertions. It is gratifying (to be able t o  state iehat the bench and the 
bar in North Carolina have always dealt mercifully and generously 
with those who have had the double misfortune to  be strickcn with 
poverty and accused of crime. 

This, we believe, is the first complaint that  has reached Ithe ears of 
this Court that  any one accused of crime has been denied the full 
benefit of counscl for his defence. For although this right has 
sometimes been abused, yet the Judges, in the exercise of their (245) 
discretion, have deemed it  better to submit to an abuse rather 
than to  have even the appearance of denying a right. We regrert thart 
complaint is now heard. And while wc feel constrained by the weight 
of authority and reason t o  hold that a Judge must have the superin- 
tending control of his Court, with power t o  direct the proceedings of 
the same, so ithat the timc shall not be wasted in argumenits, disputes 
and contentions, having no tendency t o  bring about a fair and legal 
disposittion of judicial business, yet wc do not recommend ithe ruling 
of his Honor in the case before us as a precedent worthy of general 
limitation. 

I n  Wood's case, 7 Leigh, 743, the Court refused t o  allow counsel 60 
address either the jury or the Court. Upon appeal this was held to be 
error; but the Court say, "while we thus decide, we are not ko be under- 
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stood as restricting, in any degree, the power of the Court t o  prevent an 
abuse of ithis or any other right by exercising a proper control over the 
course of the argurncnt." 

I n  Commonwealth v .  Porter, 10 Met. 263, the Court say, '(it is within 
the Icgitimate power, and i t  is the duty of the Court to  superintend 
the course of the trial; t o  decide upon the admission and rejection of 
evidence; t o  decide upon the use of any books, papers, documents, 
cases or works of supposed authorilty which may be offered on either 
side; to  decide upon all collateral and incidental proceedings, and to 
confine parties and counsel to  the matters within the issue." 

I n  Lynch v. State, 9 Ind., 541, i t  is said, "the Court has a right to  
regulate by  aso on able rules and limit,ations the argument of counsel. 
This is a necessary discretion to  be possessed by the Court t o  prevent 
abuse.') 

The only case we have been able to find, which would seem t o  be in 
conflict with ltllese authorities, is People v .  Keenan, 13 Cal., 581, whcre 
the counsel for the prisoner was limited, in his argument, as in our case, 

t o  one hour and a half. 
(246) The Supreme Court, aciting upon (' the affidavits of counsel of 

respectability and standing, which shows that  tlicy were pre- 
vcntcd, by this restriction from a full and fair defence of their client," 
granted a new trial, yet in doing so the Court say, "an enlarged dis- 
cretion must necessarily be given t o  s Judge over this subject, and we 
should certainly with great reluctance disturb the exercise of that  dis- 
cretion in any given case. Nor do we here qucstion thc right of a 
District Judge to  limit the counscl to  a reasonable time in tlicir argu- 
menlts t o  the jury, though from the dangcr t o  which this power is cx- 
posedi, i t  is perhaps bdber, if ever done at all in capital cams, kthait i t  
should only be done in very extraordinary and peculiar instances." 

It seems to  us tha t  the admission of a discretion in a Judge t o  limit 
the counsel is at the same hime a denial of the right to revicw the cxcr- 
cisc of tllat discretion. 

While Judges, like other men, are liablc to make mistakes, yet i t  is 
apprehended that  the substantial ends of justice will be better served 
by giving to them [the general supcrvision of the Courts, than by de- 
priving them of powers necessary for the protection of the Courts, and 
the dispatch of business. It is t o  be presumed that  the .Judge who sees 
and hears all the incidents of a trial is better qualified Ito exercise a 
discretion, as to  its conduct, than the Justices of the Suprcme Cou1.t 
who have only the limited view afforded by the record. Upon consid- 
eration of the whole case we are of opinion thak therc is no error. 

PER CURIAM. Judgment affirmed. 
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BYNUM, J. ,  (dissenting.) I n  my opinion the prisoners have not been 
convicted according to law, but a startling and dangerous invasion has 
made of the right of !trial by jury, of the frccdom and discretion of 
counsel, and of the constitu~tional rights of the accused to a full and fair 
dxfensc. Art 1, sec. 11 of the Constitution declares, that "in all 
criminal prosccutions, every man has tlie right to bc informed (247) 
of the accusation against hini, and to confront the accusers and 
witnesses with othcr tesltiniony, and to have counsel for his dcfence," 
and this is again enjoined in a statute, Battle's Rcvisal, chap. 33, sec. 
59, "every person accused of any crixnc, whatsoever, sliall bc enbitled to  
counsel, in all matters which may be necessary for his defence." 

If thc counscl are not herein c~nbt~ituted the Judgcs of what may be 
necessary both to speak and do in tlie defence, thcn we are to reversc 
all the rules of interprctation, and forget all our knowledge of the du- 
tics and rights of counsel. The law does not confer arbitrary power on 
the .Judge, nor impose tanic submision on counsel. Each in his sphere 
is indcpcndent, and neiltlier can encroach upon the entire freedom and 
discretion of the other. It is only the abuse tha t  can authorizc inter- 
ference, and when that occurs thc counsel has a remcdy by appeal, 
and thc Judge by a direct interposition in the causc. 

To  me, i t  is an alarming propositon tha t  a Judge who is not respon- 
sible for the right conduct of a cause, can withouit any necessity, cause, 
or reason, put the counsel of the accused under thc ban by crippling his 
argument by an arbitrary restriction. If on a trial for murder, a 
prisoner without counsel should rise t o  address a jury for his life, and 
the Judgc should command him t o  make his defence in one hour and a 
half, i t  would strike tlie spectators with surprisc and indignation, yet 
it is settled that  the counscl of the prisoncr, has all the rights of lthe 
prisoner, and for the time, is the enlbodiment of the accused himself. 
Look at it. Tliree persons arc on trial for thcir livcs, and making 
several defences. Many witnesses arc examined and the rtestimony 
is conflicting. The evidence is closcd, and tlie argument about to  begin. 
Just  ithen, without any previous warning, ithe Judge announces to  the 
prisoners' counscl, "you shall have only an hour and a half for your 
address to  the jury." And without time or opportunilty ito rearrange 
and condense tlic argument within the limit, even if i t  were pos- 
sible, and against the will of counsel, the trial is rushed through, (248) 
with unprecedented haste, and thc prisoners convicted! "Next 
t o  doing right, the great object in the administration of public justice, 
should be to give public satisfaction." 

When Sir Walter Raleigh was put on his trial for trcason, the Judges 
attempted to  stop him, in his defence, but he had the manhood to  assert 
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his rights. "My Lords," said he, "I stand for my life." Posterity has 
vindicated him and condcrnncd his .Judges. 

I n  the times of the Stuarts i t  was not uncommon to  try, convict and 
execute a dozen persons a t  a time, and in one day, but a capital trial 
is not now what i t  was then. I n  the eye of &he law and christian civil- 
ization, human life has more significanct, the safeguards thrown around 
i t  are proportionately increascd, and the science of defence more min- 
ute, intricate and exhaustive. Trials which formerly would occupy 
hours only, now require days and often weeks. Who can know what 
word or thought may strike the mind of a jury and turn hhe balanced 
scale in favor of human life, or when tha t  word or (thought may be 
uttered? If, therefore, a turn of thought or a suggestion which might 
legitimaitely b'e made, is cut off and excluded from the jury by a cause- 
less limitation of time, and a life is lost in consequence, a fearful ac- 
counitability rests somewhere. 

1 do not claim to restrict the legal discretion of the Judge, or any 
of his functions as a presiding magistrate. I only affirm that  he can- 
not limit the legal discretion of counsel, to conduclt his defence as  his 
judgmcnit and conscience may dictate, under the solemn trust imposed 
on him, not by leave of the Court, but by the authority of the law, 
equally binding upon Judge and counsel. Thcre is no  pretense here, 
that  the counsel was abusing his privilege, for the argumcnt had not 
begun. If a Judge can ever interfere, as here, i t  must be !to arrest an 
actual abuse, not t o  anticipate what may never occur, and cramp and 

fetter the freedom of debate, by arbitrary, and embarrassing 
(249) restrictions. 

The question is noh whelther the Judge can supervise and 
control the proceedings of the Court, but whelther he can, without cause 
or provocation a t  his own will and caprice, interfere wikh and control 
others, who are in thc regular and legal discharge of the most grave and 
solemn duty which can be imposed on Ithem. Was time important? 
No; the trial began on Monday, and Court was adjourned on Wednes- 
day. Are men t o  be tried for their Iives by the hour glass? Courts of 
Justice are instituted for no such purpose, and t o  bend them to i t  is 
a perversion, and they become engines of oppression. A slight self- 
examination will show us )that we may impose voluntary restrictions 
upon ourselves, because we are therein governed by a knowledge of our 
own powers and capacities to do a given thing in a given time. But 
when others who have not this knowledge, impose restrictions against 
our consent, the mind instinctively feels, and is shackled and imprison- 
ed. It is only when free from restraint, like lthe body, that  all its 
activities can be brought into action, and what more sacred and awful 
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demand can be made for the develovment of all its varied vowers and 
energies than in defence of human life! 

The judicial annals of our State, i t  is believed, afford no other in- 
stance of such an exercise of power. Ilt is without precedent here. On 
the contrary, i t  is within the memory of many that  an eminent counsel 
in this State, confessedly spoke against time, t o  save the life of the 
accused by the expiration of lthe term of the Court. State v. Spier, 
12 N. C. 491. If there could be an occasion for the interference of the 
Court, t.liat was one, for the term could not be extended t o  the end of 
the trial, as now. Yet the ,Judge dared nolt tto stop the counsel, and the 
Legislature sanctioned the conduct of t>lie Judge, for shortly thereafter, 
and in consequence of this very cascL, it passed an act, enabling the 
,Judge, in capital cases only, t o  extend the itcrm from day to day, until 
the trial is finished. Rev. Code, chap. 31, sec. 16. Thus we have thc 
legislative construction of the force and extent of that  humane 
provision of the Constitution in favor of life. It cannot be that  (250) 
we are called upon to furnish the authority of precedents to  
sanction the instincts of our nature in coinlnon with the brutes. the 
right of self-defense, but if so, we have only to open our eyes t o  the 
living history around us. Fnom the time of Erskine, who first fixed 
the rights 01 counsel, of juries, and of the accused, upon their proper 
foundations, the criminal annals of England and America furnish 
scarcely a precedent, where twice the time allolbtcd here was not re- 
quired and wisely consumed by counsel in the legitimate defence of thc 
accused. 

I am, therefore, of opinion that  tliero was error, and that  the prison- 
ers are entitled t o  a venire de novo. 

S. v. Hill, 72 N.C. 353; S. v. Freeman, 72 N.C. 522; S. v. Miller, 75 
N.C. 74; S. v. Kilyore, 93 N.C. 534; S. v. Green, 95 N.C. 613; S. v. 
Boyle, 104 N.C. 832; S. v. Degraff, 113 N.C. 691; Dunn v. R. R., 131 
N.C. 447; S. v. Register, 133 N.C. 751; S. v. Barrett, 142 N.C. 567; 
8. v. Bohanon, 142 N.C. 698; 8. v. Banner, 149 N.C. 523; S. v. Holder, 
153 N.C. 607; S. v. Southerland, 178 N.C. 677; S. v. Hardy, 189 N.C. 
803; S. v. Sauls, 190 N.C. 813; Butler v. Ins. Co. 196 N.C. 205; S. v. 
Iledgebeth, 228 N.C. 265; S. v. Simpson, 243 N.C. 437. 
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STATE v. J. L. YARBOROUGH AND OTHEES. 

The distributio~n of judicial powers, by Art. lV ,  of the Constitution, is a virtual 
repeal of all  biws giving jurisdiction t o  .lastices of the Peace in case of 
Forcible EnOry and Dehiner  ; except for t h e  binding of trespassers to the 
Superior Court, to answer a criminal charge. 

'I'herefore, where four or more men enter upon premises in  &the actual poases- 
sioa of another by virtue of a wa,rmnlt and prowdings  befow a magis- 
trate, which a r e  a nullity, m d  eject such person and his family from the 
house they were occupying, they a re  guilty of a forcible treapaes. 

INDICTMENT, (Forcible Trespass,) tried beforc Logan, J., a t  Fall 
Term, 1873, of CLEVELAND Superior Court. 

On the trial below, the jury found the following special vcrdict: 
One Jordan ,Jenkins did, on the 20th of December, 1872, lease in writ- 

ing the land upon which the trespass is alleged to have been 
(251) commirt~ted, from onc Ben Bowcn. Bowen and Jenkins erected 

a house on the land, arid Jenkins soon thereafter moved into the 
house with his family, occupying the same peaceably and unmolested 
for about seven weeks; a t  the end of whicli time, an officer summoned 
him to  trial a t  the house of the defendant Yarborough, which was near 
by. Yarborough had before thak demanded the preniises of Jenkins' 
wife, he not being a t  home, and previous to that  dcmand, had forbidden 
Bowen to  enter on ihe land. The proceedings a t  the trial which took 
place a t  Yarborough's, were offered by defendants, and after objection 
by the Solicitor, adxnitrted by the Court. (These proceedings do not 
accompany the case.) 

The jury likewise find as a fact, that  immediately after tlie trial, and 
in pursuance of the judgment rendered therein, the defendants went t o  
the house of Jenkins and expelled him and family, and carried his 
household goods into \the woods, ah tlie same time putting Yarborough 
into possession. 

Yarborougli on the trial, claimed the title to the premises, of which 
Jenkins exhibited a written lease from Bowen for tlie year 1873, Bowen 
also clainling to have the title. 

Two years before this proceeding, Rowen leased the same land to 
his son-in-law, who cultivated it,, and Bowen was in the habit of get- 
ting timber from the land without interruption up to the time of the 
ejectmenlt of Jenkins. Tha t  after Bowen's son-in-law had cultivated 
it, the defendant, Yarborough, had sown a crop of oaks on the premises, 
a part of which Bowen cut and carricd away as an equivalent for rent, 
although forbidden by Yarborougli t o  enter on the premises without his 
consent. Tha t  in the fall of 1872, Yarborough again sowed oats, which 
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were there when Jenkins entered, and whose stock desltroyed them. 
The jury further find, that  defendant Yarborough sued out the pro- 

ceedings before the magistrate, was present and assisted in removing 
the household things when brought to the door of thc house; (that the 
defendant, Smith, was the magistrate who tried the case, and was pre- 
sent and also assisted, and that the remaining defendants were 
the jurors. That there was no malice in the proceeding or (252) 
corrupt motive. And that a t  the time Jenkins entered upon the 
premises, there was a suit pending in the Superior Court in regard to 
the title, Bowen being pliaintiff itlierein and Yarborough defendant. 

If  from the foregoing facts the Court be of opinion that  the defcnd- 
ants were guilty, then the jury find them guilty; but if in law the de- 
fendants are not guilty as charged, then ithe jury find t lmn not guilty. 

His Honor being of opinion that  the defendants were not guilty, the 
jury rendered their verdict accordingly. Judgnlent and appeal by the 
State. 

Attorney General Hargrove, for the State, cited and relied on Chit. 
Crini. Law, Vol. 3, 1135; no excuse that  defendants enter t o  enforce :t 

lawful claim. Bishop's Crim. Law, Vol. 1, 477, 479. 
L. W. Barringer, with whom was I- .  T. Gray, for defendants: 
As to the jurisdiction of the magistrate: 
1. The magistrate and the other defendants acted under and by au- 

thoriity of chap. 29, Battle's Revisal. 
2. It is in the nature of a criminal proceeding before a magistrate to  

dispossess an intruder. The title did not come in question; ilt was be- 
ing investigated elsewhere in a Superior Court. 

3. Jurisdiction of a magistrate not a iiullilty. Dulin v .  IIoward, 66 
N. C. 433. 

Were not forbiddcn: 
1. "The statute of '65-'66 was made t o  keep off interlopers if they 

intruded after being forbiddcn." State 71. Hanks, 66, N. C. 613. A d -  
cd with no malice or intent of doing wrong, but in ignorance, under 
color of judicial proceedings. State v. Hanks, 66 N. C. 614; State v .  
Ellen, 68 N. C. 282, and case citcd; State v. Dodson, 6 Cald. Not 
liable criminally, but, if a t  all, civilly. State v. Llodson, 6 Cald. 
chap. 29, Battle's Rcv., (now existing law,) saves magistrates, (253) 
officers, jurors, party from criminal indictment. 

SETTLE, J. The distribution of judicial pow~rs ,  by Article IV of the 
Conskitution, is R virtual repeal of a11 laws giving jurisdiction to Jus- 
tices of the Peace in cases of forcible enitry and detaincr, except for the 
purpose of binding trespassers over to the Superior Court to  answer a 
criminal charge. Perry c. Tupper, Post. 538 We have then an indict- 



IN THE SUPKEME COURT. [70 

ment, a t  common law, for a forcible entry, made in 1873, and the de- 
fence relied upon is a certain proceeding had beforc a Justice of the 
Peace, under the statute of forcible entry and detainer. Rev. Code, 
ch. 49, which had been rcyealcd in 1868 by the Constitution. 

A Justice of the Peacc has now no jurisdiction where tlic title t o  real 
estate shall be in controversy. But he may have jurisdiction wlicre the 
title does not come in question, as in thc case whcrc a tenant holds 
over after the expiration of liis term: for there, by rcason of the privity 
of estatc, the tenant is csltopped to deny the title of the landlord; and 
before he can take advankagc of a defect in the landlord's title, the 
prcrniscs must be restored to  the landlord. Credle v. Gibbs, 65 N. C. 
192. But forciblc ently is an offense, indictable a t  common law, with- 
out regard to  any statutc, English or American. 

No one has a right, a t  common law, to cnforcc a claim, howevcr just, 
by lthc conirnission of a, breach of the public order and tranquility. 
Bishop's Crim. Law, sec. 464. 

1Jpon the argument we were rcfcrred by the defendank's counsel t o  
the cases of State v. Hanks, 66 N. C. 613, and State v. Ellen, 68 N. C. 
282, where the dcfendants were held to he not guilty, because they 
entered under a bona fide claim of title; bud i t  will be observed that 
they were indicted under the act of 1866, ch. 60, (Bat. Rev. ch. 32, sec. 
116) which so far from diminishing thc class of indictable trespasses, 

has greatly enlarged it, and subjected to criminal prosecution 
(254) were casual trespasscrs, or "interlopers," t o  use the expressive 

term of Justice BOYDEN in State v. Hanks, who have been for- 
bidden t o  eniter on tlie prcniiscs of another. It is true no clause of the 
act docllares that  "if any perlslon not being the present owner or bona 
fide claimant of such prcmises shall wilfully and unlawfully enter 
thereon, and carry off or be cngaged in the act of carrying off (any wood 
or other kind of propcrty whasoever, growing or being t,hcrcon, the same 
being t'he properky of the owner of the premises, or under his coatrol, 
keeping or carc, such person shall, if the aot be done with felonious 
intent, be deemed guilty of larceny, and punished as for that  offence. 
And if not done with such intent, he shall be dccrned guilty of a mis- 
demeanor. 

This act is so badly worded as scarcely to  be inhelligible, and the 
saving in favor of bona fide claimants, is only faund in the clause which 
imposes tlie pains and penaltics of larceny upon certain acts of trespass. 
This act cannot be tort~wed t o  mcan that where four men come upon 
premises, in the actual possession of another, wilthout color of author- 
ity, (for the proceedings before the Justice of the Peace, under which 
the dcfendants justify, are an absolute nullity for the purposes of pro- 
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t,ection,) and eject him and his family from the house they are occupy- 
ing, and carry his effecks into t,he woods, they shall not be indicted. 

It cannoit be that  the Legislature intended that  every bona fide 
claimant of land should take the redress of his real or supposed gricv- 
ances into his own hands. 

The judgment of the Superior Court is reversed. Let this be ccatified 
to  the end thah the Superior Court may proceed to judgmenlt upon the 
special verdict. 

PER CURIAM. ,Judgment reversed. 

Perry v. Shepherd 78 N.  C. 87. 

JAMES JENKINS, A ~ M ' R .  kc., V. .TAMES W. .TAKRErC!I'. 

When a bargain is made for the purchase of goads, and nothing is mid about 
payment o r  delivery, the properity passes immediately, so a s  to cast on the 
purchaser al l  future risk, if nothing remains to be clone to the goods, al- 
though such purchaser cannoit take then1 awry  without paying the price. 

T h ~ r e f o r e ,  a levy of a n  execution 0111 a horse which had been sold but m)it Re- 
livered, as the property of the purchaser of such horse, wvas valid. 

CIVIL ACTION, brought to recover the value of a horse, tried 
upon a case agreed, by Clarke, J., a t  tlie Fall Term, 1873, of (255) 
WILSON Superior Court. 

Upon the trial, his Honor being of opinion with defendanit, gave judg- 
ment accordingly, from which judgment the plaintiff appealed. 

The facts upon which the decision of the Court is based are found 
fully stated in the opinion of Justice RODMAN. 

Smith  & strong for appellants. 
N o  counsel in this Court, contra. 

RODMAN, J. This is an action to recover a horse. The case is as 
follows: 

Sometime before tlie year 1868, Taylor, who owncd thc horse, sold 
and delivered t o  Barnes, and took Barnes' note for the price. After- 
wards he agreed with Barnes to 'take the horse back and credit Barnes' 
note with $200. The liorsc was not re-delivered to Taylor, Barnes 
saying he would keep the horse until he got in better condition; nor 
was Barnes' note then credited according to the agreement. While the 
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horse was thus in tlic possession of Barnes, Taylor agreed to  sell him 
to  tlie plaintiff in payment of a debt which he owed t o  plaintiff. 
Taylor informed Barnes of this sale, and Barnes sent the horse to 
Taylor, who received him, as he said, for plaintiff, and sent word to  

plaintiff t o  come and get tlic horse, which he did. While the 
(256) horse was in the possession of Barnes, and after the re-sale by 

him to Taylor, (if it amounted to  a re-sale,) an execubion 
against Taylor, issued upon a judgment in tlie Circuit Court of the 
United States, tested of a day during such possession by Barnes. 
Under this execution the inarslial levied on the horse as itlie property of 
Taylor when defendant purchased. The only question in the case is 
whether thc transaction between Barnes and Taylor, amounted t o  a re- 
sale by Barnes to  Taylor, and vested the properky in Taylor, between 
that time and his sale to  Jenkins, the plaintiff. 

We are of opinion that  i t  did. The law is clearly stated in Blackburn 
on Sales, 148. The author cites the opinion of BAYLEY, J., in Simmons, 
v. Swift, 5 B. & C., 862. "Generally (speaking, where a bargain is made 
for rthe purchase of goods, and nothing is said about payment or de- 
livery, the propenty passes immediately, so as t o  cast on the purchaser 
all future risk, if nothing remains to be done t o  the goods, although 
he cannot take them away wilthout paying the price." 

Rlackburn says: "Wlicn the parties are agreed as t o  the goods on 
which the agreement is t o  attach, the presumption is, that  the payties 
intend the right of property to be kransferred a t  once, unless khere be 
something to  indicate a contrary intention." See also Benjamin on 
Sales, 233. 

I n  this case there was nothing to be done either to  puk the liorse in a 
deliverable condition or to  ascertain the price or mode of payment, and 
nothing to  indicate an intention thait the propcrrty should not pass a t  the 
time. Barnes says he will keep the horse until he is in better condi- 
tion, to  which Taylor assents; but there is nothing t o  show rthat he was 
n d  t o  keep him as the agent of Taylor, and lie sends him t o  Taylor 
without requiring a credit for the $200 t o  be entered on his note. 

May v. Gentry, 20 N. C. 117, which might, be supposed, from the 
digest of it, to contain a different doctrine, will be found on examina- 
tion, not to do so. The decision went on the ground that  the parties 
never came to any final agreement as to the kerms of the sale. What 

is said about delivery and earnest money, is clearly added as a 
(257) mere supplementary make weight t o  tlie previous reason, and 

was unnecessary. 
As the property in the horse passed to Taylor, i t  was bound by the 
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execution against him, tested before his sale to the plaintiff. 
According to the case agreed there must be judgment for the defend- 

ant. 
PER CURIAM. Judgment affirmed. 

Gwyn v. R 85 N .  C. 431; Brown v. iWitchell 102 N. C. 370; McAr- 
thur v. Mathis 133 N.  C. 143; Richardson v. Ins. Co. 136 N .  C. 315; 
Teague v. Grocery Co, 175 N.  C. 198; Richardson v. Woodruff, 178 
N.  C. 49. 

DAMADES REDMAN AND OTHERS v. THOMAS REDMAN, ABSALOM RED- 
MAN AND OTHEILB, ADM'RS WIT11 TIlE WILL ANNEXED OF HOSElA REDMAN. 

When a party to  a suit, wh~o is i r ~  interest rmlly a plain~tiff, hut appears a s  a 
party defendant, gives widence a s  to  a transaotioa with ol clecmsed testa- 
tor, i t  renders competent the evidence of a co-defendant, touching the same 
tr~ansaetion a s  pmvided for by see. 343. C .  C. P. 

If the d w l a r a t i o ~ ~  of a testattor made in his lifetime, not in the presence of the 
defendant, muld not be given in evidenc?e, becausc of his not being permit- 
ted to make evidenre f o r  himself, his administrator will not be nllowerl 
to prove w e h  declawtions after his death. 

CIVII, ACTION, (issues submitted to  a jury under the direction of ithc 
Supreme Court,) tried before his Honor, Judge Mitchell, a t  the Fall 
Term, 1873, of the Superior Court of CATAWBA, having been removed 
thereto from IREDELL Superior Court. 

At the Spring Term, 1866, of the Court of Equity of Iredell Counlty, 
the plaintiffs, as next of kin of Hosca Rcdman, filed their bill against 
the defendants, who are administ~ators with the will annexed of said 
Hosea, and also of hi's next of kin. The object of the bill was t o  have 
an account and sethlemcnt with the administrators, with the will an- 
nexed. The plaintiffs charged that there was some $600 in gold and 
silver belonging to the estate, which was admitted by two of 
the defendants, but dcnicd by the defendant, Thomas Redman, (258) 
who had possession and claimed it as his individual property. 
The Court ordered an issue to be submibted to  bhe jury, t o  findl whether 
the gold and silver thus claimed, was the property of the testator a t  
the time of his death, or was thc property of the said Thomas. 

On the trial of the issue, the plaintiff introduced one of Ithe defend- 
antrs, Absalom Rcdman, as a witness, and proved by him conversations 
he had with the testator, Hosea, in his lifetime, about this gold and 
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silver now in controversy, and which a t  lthe 'time the said Hosea had in 
possession and claimcd as his own. 

The defendant's counsel then introduced, Thomas, also a defcnd- 
ant, but claiming the property, and proposed t o  prove, that a t  a differ- 
ent time froin that  spoken of by Absalom, the said Hosea had gone with 
him, Thomas, t o  a lumber-housc belonging to Hosea, that  they took this 
gold and silver with them; and he, Thomas, in the presence of the said 
Hosca, hid the same in the lumber-house. That alt the same time the 
said Hosea gave t o  him a paper writing, in which he acknowledged tha t  
the said gold and silver belonged t o  him, Thomas, which paper was now 
lost. The plaintiffs objeclted t o  the introduction of this testimony, but 
i t  was admitted by the Court. 

Plaintiffs thcn offcrcd to  prove conversations of lthe said Hosca, 
about the gold, Rrc., not however connected with its possession by him, 
and also other conversations of his, the said Hosea, in the absence of 
the said Thomas. This evidence wlas objected t o  [by defendants, and re- 
jected by the Court. 

Before the evidence given by the said Thomas, as  before stated, 
Absalom had testified, that  he in company with the said Hosea, and in 
the absence of Thomas, had gone to the lumber-house and seen the gold 
and silver in dispute; that  ilt was in possession of the said Hosca, who 
claimed i t  as his; and that  a short time thereafter, he saw the said 
Hosea again have i t  in possession, a t  the same time claiming i t  as his 

property. Absalom further stated, tha t  after this suit was 
(259) originally brought in the Court of Equity, Thomas Redman had 

prcsentcd a paper which he claimcd to be a certificalte of deposit 
of thc said gold and silver, signed by the said Hosea; that  the same 
was read in the prcscnce of [the administrators by onc John M. Red- 
man, and that  they had then declared that  the body of [the receipt was 
a forgery. 

The Court submithd t o  the jury the issue as t o  thc ownership of this 
gold and silver, who found i t  to be the individual property of Thos. 
Rcdman. 

Rule for a new trial granted and discharged. Judgment in accord- 
ance with thc verdict; from which plaintiffs appealed, assigning as 
grounds : 

1. Because the C o u ~ t  permitted the defendant, Thomas Redmian, t o  
prove declarations and transactions, between himself and Hosea Red- 
man, dcccased, which had not been spoken of by any of the administra- 
tors or plaintiffs. 

2. Because the Court rejected the declarations of the said Hosea 
Redman, deceased, as to the ownership of the gold and silver, because 
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they were neither made in the prcsencc of the defendant, nor imme- 
diately connected with the possession of said gold and silver. 

3. Because afltcr the defendants had proven declarations of the said 
Hosea, that  hc had bccn robbed of all his gold and silver, the Court 
rejected other declarations of the said Hosea, offered by the plaintiffs, 
in which he said, he had not  been robbed of all his gold and silver. 

Caldwell and Armfield for appellants. 
Schenck, McCorkle & Bailey, contra, submitted: 

Exception 1st. Thomas Redman claims this moncy adversely to  
Hosea Redrnan, not under him. The suit is brought by Hosea Red- 
man's Executors, to  make Thomas Redman account individually. 

The declarations of an adverse party, not in the presence of the other, 
are not competent, n o  matter who proves them. So Hosea's 
declarations wcre not competent against Thomas. (260) 

But the Judge admittcd the declarations because Hosea was 
in posscssion a t  the timc. This is an cxccption to  the rule and plain- 
tiff got full benefit of it. 

Exception No. 2. Thomas had the right fto prove any declarations 
of Hosea in regard to  the money, by other witnesses than himself ,  be- 
cause Hosea was an advcrse party. And lle the right to prove them 
by himself if the executors first testified for their testutor in rcgard to  
such communication or transaction. 

Now Erastus had first spoken of the declarations of Hosea in regard 
t o  this same moncy in the lumbcr-house a d  the transaction of putting 
it away. and Thornas only testified as to  the same matter, i. e., put- 
t ing i t  away. 

I 2. The "tmnsaction" of the receipt was beitween Thomas and Hosea, 
deceased, and Thomas could not be "cxamincd in regard to it" unless 
the "Executor was first examined on his own behalf in rcgard to  such 
transaction." See C. C. P., p. 130, sec. 343. I n  our case, Erashus, the 
Executor, has testified as to  seeing and examining the rcceiph, how it 
was written, the papcr i t  was on, &c., and Thomas only rcplied by 
showing thc circumstances under which it  was given t o  sustain its gen- 
uineness. 

The rule is not strenuous in its application. Isenhozir v. Isenhour, 
64 N. C. 640. 

The principle of the rule scems to  be wherc the Executor substitutes 
himself for the testator in regard to thc transaction or communication, 
then this put the competency "at largc" or open t o  both. Hcre 
Absalom swears the body or recciprt is a forgcry. Thomas replies you 
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or your testator signcd i t  after i t  was written and i t  is genuine. 
Gray, v. Cooper, 65 N. C. 183. When the plaintiff asked defcndant 

if there was not a special contract with intestajte, this let in all the ex- 
planations in regard to  it. 

READE, J. The jury found, that  the $600 of gold and silver in con- 
troversy, was the property of thc defendant Thomas, and that is 

(261) conclusive, unless tlie plaintiff's exceptions to the admissibility 
of evidenec, can be sustained. 

When Thomas Redman, the defendant offered t o  testify as t o  a 
transaction between himself and his deceased father, about the gold and 
silver, he was clearly incompetent, under the general provisions of 
C. C. P. sec. 343. But he says, that  he took himself out of the general 
provision, by the fact, that the plaintiff had examined Absalom Red- 
man, as to  the declarations of the deceased, in regard t o  the same 
transaction. That  fact would have made ilt compeltent for the defend- 
ant Thomas t o  speak of it, if Absaloin Redman had been the plaintiff; 
but lie was one of the defendants, and i t  is only where the plaintiff 
speaks of a transaction with the deceased, that  the defendant may do 
so too. But under the circumstances of this case, we have t o  treat 
Absalom, the defendant and witness, as if he were the plaintiff, for, he 
was the plaintiff in interest, although he is nominally the defendant. 
All the children and next of kin of the deceased, of whom Absalom 
was one, claim that  bhe gold and silver in controversy was ithe prop- 
erty of their father, the deceased; and are trying t o  makc thc ddend- 
ant Thomas, tlie administrator and also a son of thc deceased, ac8:ount 
for i t  t o  the estate, whilc he, Thomas, claims i t  as  his own. So that  
all the other children and next of kin are plaintiffs in  interest, and ar? 
t o  be considered as plaintiffs in fact. So (that, when Absalom testified 
as a witness of t he transaction with thc deceased, i t  is t o  bc considered 
that  he testified as a party plaintiff; and then, thalt made i t  competent 
for the defcndant Thoinas t o  testify also, as to the transaction. In 
considering the other two exceptions by the plaintiff to  the evidence, 
we may consider the case as if I-losea Redman, the deceased, were alive 
and claiming the money of the defendant Thomas. 

And thcn, very clearly, Hosea could not give in evidence his own 
declarations, m:~dc out of the presence of thc defendant Thomas, that  

tlie money was his. That  would be to  make evidence for him- 
(262) self. That disposes of the second exception. 

It was competent for thc defendant Thomas, t o  prove that  
Hosea said, he had been robbed of all his gold and silver, for the pur- 
pose of establishing the fact, 'that Hosea had no gold and silver. Bu t  
i.t would have been incompetent for Hosea t o  prove, that, a t  some 
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other time, he had said that  he had not been robbed of his gold and 
silver. Tha t  would be t o  make evidence for himself. That  disposes 
of the ihird exception. 

There is no other exception in the record; and we consider no other. 
There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

Weinstein v. Patrick, 75 N. C. 346; Owens v. Phelps, 92 N. C. 235; 
I n  R e  Worth's Will, 129 N. C. 226; Johnson v. C'arneron, 136 N. C. 245; 
Xutton v. Wells, 175 N. C. 4; Improvement Co. v. Andrews, 176 N. C. 
282. 

JOHN S. ROYKIN AND WIFE, ALGATI-TA, V. HARRIS BOYKIN AND 

WIFE, FOLLY AND OTHERS. 

At common law, nei~ther the husband nor the  wife is allolwed to prove itlie fact 
of access or non-access; and a6 such rule is founded "upon decency, 
morality and public pdicy," i t  is mt changed by chap. 43, sec. 15, Bat. 
Rev., (C.  C. P. sec. 340,) allowing parties to' testify in their own behalf. 

CIVIL ACTION, in ithe nature of a petition for Partition of lands, filed 
in the Probaite Court, tliencc carried Lo the Superior Court of WILSON 
County, where i t  was tried on issues submitted to  a jury, bcfore Clarke, 
J., a t  Spring Term, 1873. 

The case conies to  this Court upon the appcal of the plaintiff, who 
excepted t o  the rejection by the Court of cevtain evidence by them 
offered, tending t o  establish the legitinlacy of the feme plaintiff, the 
issue then joined. 

The facts relating to  the point decided are fully set out in the opinion 
of the Court. 

Faircloth & Granger for appellants. 
Smith & Strong, co~ttra. 

BYNUM, J. In  1870, one Nelson Kent died intestate, seized of the 
land in dispute, and without issue, but leaving brothers andl 
sisters, his only heirs a t  law. (263) 

Algatha, the female plaintiff, claims that she is a sister of the 
intestate and one of his heirs-at-law. It was admitted thart the inte- 
state and the defendants were the legitimate issue of Wiley Kent and 
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Milly Kent, and also, tha t  plaintiff, Algatha was !the daughter of said 
Milly, and born in wcdlock, and as to  her the following issuc was made 
up by consent and submitted to  the jury, to wit: "Was Algatha Boykin, 
the female plaintiff, the legitiinate child of Wiley Kenk and Milly 
Kent?" 

The defendants introduced evidence tending to show non-access of 
said Wiley and hlilly during tlie period of gestation, immediately pre- 
ceeding the birth of Algatha. 

The plaintiff then offered the deposition of Milly Kent, the mother, 
since deceased, for the purpose of establishing the paternity of her 
several children. His Honor allowed certain portions of the deposition 
t o  be wad, but rejccted that  part wherein she testified that  her husband, 
Wiley Kent, was the father of Algatha, the plaintiil". The plaintiff cx- 
cepted. There was a verdict for the defendant, and rthe plaintiff 
appealed. 

I n  2 Green]., 132, i t  is laid down that the fact of access may be 
proved by thc husband and wife, but the adjudged cases he refers to, 
as  establishing that  proposition, fall short of sustaining him, and no 
other elementary writer supports such a principle of cvidence. 

I n  the case of tlie King v. Lourton, 31 Eng. C. L. R., 312, all thc 
cases affecting the admissibiliky of this kind of evidence is reviewed, 
and the true principle clearly enunciated by all the Judges. Lord 
DENMANS "It is desirable to &OW, in a case of such importance as 
this, that we adherc to  the old rule of law, without any doubt.. The 
rule cited in 2 Stark. Ev., 139, note x, from Goodright v. Moss, 2 Camp., 
591, supported by Rex. v. Rea, 11 East., 132, is that  parties shall not 

be permitted, after marriage, to  say thah they had no connection. 
(264) Then, i t  being clear and indisputable, that  for thc purposc of 

proving non-access, neither husband nor wife can be a witness," 
&c. I ~ T L E D A L L ,  J.,in the same case, "But I think i t  (the rule) ex- 
tends further and excludes all questions which have a tendency to prove 
access or non-access. Suppose in a dispute respecting legitimacy, i t  
werc an  issue direclted by thc Court of Chancery, whether the husband 
and wife had or had noh access to  each other at such a time, I should 
say that  neither of !them could answer any question having a tendency 
t o  prove the negative or affirmtive of that  singe issue." So PATTERSON, 
J.: '(It is trifling 60 say tha t  all inquiries may be made of a witne~ss, 
close up to  the point of access or non-access, so thalt by thc variation 
of t e r m  the direct question on that  subject be avoided. 

"Whether the investigation anise upon an issue out of chancery or 
whether i t  be raised, as i t  was in rthe present case, the question as to 
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access or non-access, is not t o  be asked a t  all, in examining the husband 
or  wife;" and to the same effect was WILLIAMS, J. 

It is then conclusively settled that  a t  common law neither the hus- 
band or wife could prove access or non-access, and i t  is equally well 
settled that  whcre they were not allowcd to make such proof during 
marriage, neither will be allowcd to  do so aftelr the dcath of the other, 
thus removing one great cause of distirust, by making the confidence 
which once subsists, ever afterwards inviolable in courts of law. 1 
Phil. Ev. 70-80. There are esccptions t o  this rule, founded on neces- 
sity, wherc to  exclude such evidence would occasion insecurity to that  
very relation of society, which i t  was the objeclt of the rule t o  protect. 
I n  all such cases of necessity, as for instance, personal violence, rape, 
bastardy and articles of the pcacc, the authorities for admitting the 
wife's testimony in favor of the husband are cqually autliorilties for 
receiving it  when against him, and the rule is limited !to the necessity. 
When a child is born in wedlock, i t  is presumed in law t{o ble legitimate, 
and a t  one time this presumption could not be rebutted, if the husband 
was intra quartuor maria during the period of gestation, but this 
doctrine was exploded in the case of Pendril v. Pendril, 2 Str. (265) 
925, and gave way to the modern doctrine, that  this presumption 
of legitimacy may be rebutted by any competent evidencc tending to 
show and satisfy the jury that  such intercourse did not take place a t  
any time, when by the laws of nature thc husband could havc been 
falther of the child). 2 Greenl. Ev. 130-131. 

I n  practice i t  can seldom happen thait there can be anything gaincd 
by introducing the wife t o  prove access, for since the law presumes 
legitimacy on proof of birth in wedlock, the wholc burden of proving 
non-access is thrown upon the party who affirms this negative proposi- 
tion, so difficult of proof. If i t  should son~ctimes happen lthat evidencc 
of access by the wife would promote the ends of justice, the law says i t  
is better to suffer thc occasional hardship than by lifting the veil from 
the domestic sanctuary, t o  expose t o  public view the secrets and scan- 
dals of private life. 

Such being the rule a t  common law, i t  remains t o  be seen whether 
the rccent changes in the law of evidence, in our State affects this case. 

When the statute allowed palrties t o  testify in their own behalf, there 
was no longer any reason for excluding hushand and wife on account 
of interest, and that  barrier was swept away by cli. 43, sec. 15, Bat. 
Rev. and C. C. P., sec. 340. But the reason why the wife was not al- 
lowed to  prove access or non-access, is by Lord MANSFIELD and all 
other authorities declarcd t o  be "founded in decency, morality and 
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public policy." Goodbright v. Moses, 2 Comp. 925; State v. Petteway, 
10 N. C. 363; 2 Str. 1076; 8 East. 196. 

It cannot for a niomcnt be supposed that  the laws of "decency and 
morality" are less binding upon us than upon our more unenlighkened 
ancestors. Therefore, as might be expected, our rccent legislation upon 
this subject, C. C. P., scc. 340, contains a saving clause, which preserves 
the  ancient rule of evidence inhact. "Nothing herein contained shall 

render any husband or wife corrlpctcnt or compellable t o  give 
(266) evidence for against the other, in any criminal action or proceed- 

ing, or in any action or proceeding in consequence of adultery, 
or in any action or proceeding for divorce on account of adultery, (ex- 
cept to  provc the fact of marriage,) or in m y  action or proceeding for 
or on accounlt of criminal conversation. No husband or wife shall be 
compelled to  disclose any confidential communicatioii made by the one 
t o  the  othcr during marriage." 

In our opinion, this proviso, in both spirit and letter maintains the 
common law rule and excludes the evidence which his Honor rejected. 

It is admitted on all sidcs that  the wife cannot bastardize her issue 
barn in wedlock by proving non-access, but i t  is conkended that  she 
may estabhbh their lcgitirnacy by proving access. Aparlt from the au- 
thorities before recited directly opposed t o  this posittion, a slight exam- 
ination of the principles of evidence will expose iks fallacy. For if the 
wife can give evidence of access, (she can, by cross-examinaition, be 
madc to prove non-access, as i t  is a universal principle, without a single 
exception, tha t  where a witness is introduced t o  prove a fact in issue, 
she may be cross-examined as t o  that  fac~t, so as to  disprovc it  and 
establish directly the reverse. If, therefore, the wife becomes a witness 
to  prove access, shc a t  ithe same moment become a, witness t o  prove non 
access, thus exposing the absurdity of the proposition that  shc may be 
examined t o  prove access, but cannot be examined to prove non-access. 

Such is the view taken in the cases cited above, and such is one of 
the reasons given why she is wholly excluded as an incompetenit witness 
t o  tha t  fact, although con~petent t o  prove any other distinct, substan- 
tative part. Bishop on Marriage and Divorce, sec. 447. 

There is no error. 
PER CURIAM. .Judgmenk affirmed. 

Ewell v. Ewell, 163 N. C. 236; West v. Redmond, 171 N. C. 744; 8. 
v. Bowman, 230 N. C. 205. 
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JOHN S. MAXWELL, ADM'E v. THOS. T. MAXWELL AND Omrm. 

The entries on the record, that certain exesptions we= to be "paissed upon by 
the Court as of this term, folluwed by the judgment of the Court a r e  
conclusive of the waiver of a jury triai by the parties awl camnot be im- 
peached. 

CIVIL ACTION, remanded from (this Court at June Term, 1872, 67 
N. C. Rep. 383, to the Superior Court of DAVIE Couruty, where i t  
was tried by Cloud, J., a t  Spring Term, 1873. (267) 

From the judgment rendered, by his Honor, the defendants 
appealed. 

All the facts necessary to an understanding of khc decision of the 
Court will be found in the opinion of Justice SETTLE. 

W. H .  Bailey for appellants. 
Batchelor, Edwards & Batchelor and Brown, contra. 

SETTLE, J. This case was before us a t  June Term, 1872, and ie report- 
ed in 67 N. C. 383. The judgment of the Superior Court, holding the 
reference t o  Price and Lunn to be a t  an end, being then revmsed, the 
case was remanded, with directions to proceed according t o  law. The 
Court did proceed t o  find the facts and to declare the law thereon; but 
the defendants insist that they have never waived a jury trial, and 
that his Honor was not authorized to find the facts. 

It appears from the record now before w, that, a t  Spring Term, 1873, 
the plaintiff filed exceptions 60 the report of the said referees. And a t  
the same term of the Court the following entries were made upon the 
record, "Motion by defendants' counsel to confirm the report;" "Excep- 
tions to the report by plaintiffs' counsel; to be passed on by the Cmrt  
as  of this term." And then comes the judgment of the Court, t o  wit: 
"This action coming on for trial upon (the complaint, answer of the de- 
fendant, repopt of the commissioners, Charles Price and B. F. Lunn, 
and the exceptions filed thereto by plaintiff and proofs taken, and the 
matters of fact having been agreed by the parties to be tried by 
the Court, and the matter being fully heard, and the proofs and (268) 
pleadings considered and debated by counsel, the Court doth 
find," &c. 

These entries of record are conclusive of the waiver of a jury trial, 
and cannot be impeached. 

Let i t  be certified that  there is no error. 
PER CURIAM. Judgment affirmed. 
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W, H. WILLARD v. I?. J. SATCHWELL, SHEI~IET, &c. 

Whenever la Sheriff into whose hands o~n execution is placed, levies the same 
and advertises a sale, he becomes entitled to his commissions And if 
the plaintiff in the executioa, receives the amount from the debtor, and 
orders the same to be returned unexecutecl, he ~ m k e s  himself liable for 
ithe Sheriff's fees. 

CIVIL ACTION, commenced in the court of a Justice of the Peace, and 
tried a t  the Fall Term, 1873, of the Superior Court of BEAUFORT Coun- 
ty, before his Honor, Moore, J. 

An execution had issued from the Supreme Court against the plain- 
tiff in this action, Willard, and came regularly into lthe hands of the 
present defendant, who was sheriff of Beaufort County. The sheriff 
levied Lhe same on the real &ate of Willard, and advcrtiscd i t  for sale. 
A short time before the sale Willard pays the judgment Bo the Clerk of 
.the Supreme Court, who recalIed the execution. The sheriff refused to 
return the execution unless Willard would pay his commissions. This, 
Willard refused Lo do until the sheriff threatened to sell, when he paid 
the commissions under protest, and brought this action to  recover the 
amount so paid. 

The defendant here, the sheriff, insists tlmt he is lawfully entitled to 
the commissions, after having levied on the property and ad- 

(269) vertised it. 
There was a judgmenlt against the defendant in the Court 

below, and be appealed. 

Battle & Son for appellant. 
Warren & Carter, contra. 

BYNUM, J. An execution was issued from the Supreme Court to the 
sheriff of Beaufort, and by him levied upon the land of Willard, the 
defendant in the execution. After the levy and shortly before the sale, 
the defendant in the execution paid the execution debt into the Clerk's 
office, and thereupon ithe Clerk, as the case states, ('recalled" the execu- 
tion. The sheriff threatened to  sell unless the defendant would pay his 
commissions on the debt, which he did under protest, and brought 
this action to recover the sum thus paid. 

The Clerk had no power to  recall the execution, and the sheriff had 
the right to  obey the exigency of the writ in his hand, and to sell as 
well for the debt as his commissions. Having satisfied the debt, the 
remedy of t11c defendant formerly would have been by audita querala, 
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and now, by motion, in rthe cause. 1 Toml. L. D. 130; Raymond 439, 
3 B1. 406. 

Where a levy is made and the plaintiff in lthe execution recovers the 
debt and orders the return of the execution unexecuted, he makes him- 
self liable for the sheriff's fees, and if the defendant, by his act, prevenk 
a sale, after levy, lthe law will consider the writ as  if executed and the 
officer will be entitled to  his commissions from the defendant. Such 
seems t o  be the principle established by the decisions. In Dibble v. 
Aycoclc, 58 N. C. 699, the sheriff had made a levy and was prevented 
from selling by injunction, pending which $7000 was paid into office. 
It was held, thait he was entiltled to  commissions on thait sum, because 
i t  was paid while the precept was in his hands, and after a levy. T o  a 
similar purpose are Mattock v. Gray, 11 N. C. 1, and Kincaid v. 
Smith, 35 N. C. 496. (270) 

Both law and good morals concur here, as i t  appears t o  be 
an evasion to  deprive the officer of his legal fees. 

There is error. Judgment reversed. 
PER C ~ J R I A M .  V e n i ~ e  de novo. 

C. C. WADE AND NOAH SMLTHERMaN v. AARON H. SAUNDEaS, 
J. R. MORTON AND JESSE H. SAUNDERS. 

A SherifE, who advertises a sale of land, levied upon under execution to take 
place on Monday, the first day of the kerm as pwscribed by law, which 
sale is postponed from day to day, has righb to sell the  same on the 
Wriday succeeding. 

A purchaser of land fnom one claiming the same under a deed, declared by 
the jury to be fraudulent, stamds on n~o better foo~ting than such f ~ a u d u -  
lent donee himself; nor can the deed of such purchaser have any other 
or grmter  effeot than the deed declared to1 be fraudulent, excelit such pur- 
chase was for  a valuable cvasideraltian, and notice of the fraud 
aljtrmptrd to be perpetrated. 

A bidder for  h n d  sold under a n  execution in his favor, and who received the 
proceeds of sueh sale, is not ttl~ereby estopped from showing i n  a subse- 
quent and different proceeding, t h a t  the  land belonged to some one else 
other than the defendant i n  his execution. 

CIVIL ACTION, Qto recover possession of a track of land,) tried before 
his Honor, Judge Buxton, a t  the Fall Term, 1873, of the Superior Court 
of MONTGOMERY County. 
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Plaintiffs claimed title, a s  purchasers at execution sale by the sheriff, 
under executions hereinafter fully alluded to. Their deed from the 
sheriff, of date 9th September, 1870, conveyed the land described in the 
complaint, and recited a levy and sale thereof, as the property of the 
defendmt, Aaron 13. Saunders, under three executions against him,-- 

one in favor of W. A. Simmons to the use of Martha J. Simmons; 
(271) another in favor of Isaac Suggs, and the other in favor of Noah 

Smitherman, one of the present plaintiffs. The three writs of 
ven. ex. in the above three cases, all returnable to Fall Term, 1870, 
were in the hands of the sheriff a t  the same hime. Upon one, that in 
favor of Suggs, he makes his return of the sale of the land levied on- 
the same that  is claimed by the plaintiff. Upon the other executions, 
he refers to this return, adopting the same as his return on them. The 
Iand was advertised and exposed to sale by the sheriff, on the Monday 
of Fall Term, 1870. No sale on that day for want of bidders, and the 
sale was postponed by public notice from day to  day, for the same 
reason, until Friday succceding, the 9th September, 1870, when the 
plaintiff, Noah Smitherman became the purchaser, for the sum of $6, 
which the sheriff applied as far as i t  would go towards the payment of 
costs. On the same day he, the sheriff, executed a deed to the land. 
t o  Smitherman and Wade, $he plaintiffs, the former having assigned 
one-half interest in the bid to the latter, and under which deed they, 
the plaintiffs, claim the land from the defendant in the executions, 
Aaron H. Saunders, who was in possession a t  the day of t,he sale and 
at the commencement of this action; claiming also against the defend- 
ant, J. R. Morton, who was shown to have entered as tenant of the 
said Aaron. This suit at firslt was entered against Morton and Aaron 
H. Sanders, alone. 

Defendants except to the validity of the execution sale made by the 
sheriff, because i t  was made on a Friday, whereas, by the acts of 1868- 
'69, chap. 237, amended by chap. 215, act of 1869-'70, i t  is required, 
that  "sales shall be made during the first three days of the term of the 
Superior Cou1.t of the county, or on the first Sat,urday in a month, and 
on the Monday and Tuesday next succeeding such Saturday. 

The defendants then proposed to read a deed in evidence from Aaron 
H. Saunders to Jesse A. Saunders, dated 9th January, 1567, for the land 
in suit, for the purpose of showing, that a t  the date of the sale and 

sheriff's deed to  the plaintiffs, 9th September, 1870, the title was 
(272) not in Aaron, but in Jesse A. Saunders. To this evidence plain- 

tiffs objected, on the ground that as they claim as purchasers a t  
execution sale, and had shown the defendant in the execution in pos- 
session of the land ah the date of the sale, and a t  the commencement 
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of this action, they were entitled t o  whatever interest he had in the 
land, even if ilt were merely the possession. His Honor concurred with 
the plaintiffs, in view of the present state of the parties to the action, 
but suggested that the evidence would be competent, if the said Jesse 
A. Saunders were a party. Thereupon, on motion, Jesse A. Saunders 
was permitted to make himself a party-defendanat of record to this ac- 
tion, and to adopt the answer already filed for the other defendants. 
C. C. P., see. 61. 

The deed was then read, and proof offered to the jury, that afher its 
execution, Aaron 11. Saunders and his tenanf and co-defendant, J. R. 
Morton, continued in the occupation of the Iand, under an asrange- 
ment with Jesse A. Saunders. Defendants also read as evidence the 
record of a suit in the Superior Court of Montgomery county, wherein 
the plaintiff, Noah Smitherman was plaintiff and lthe said Jesse A. 
Saunders was defendant, in which i t  appeared, that  aftcr judgment an 
execution was levied on this land, (the same now in dispute,) and that 
it was sold by the sheriff, 6th August, 1870, one W. A. Strider being 
the purchaser, a t  $71. It was shown, that a t  this sale by the sheriff, 
Smitherman, the plaintiff in the execution, and plaintiff in this proceed- 
ing also, bid for the land. The price was paid to the sheriff, who hand- 
ed i t  to Smitherman. No sheriff's deed was exhibited. 

In  regard to this transaction, the defendants insisted, 
1. That Smitherman, by levying on the land as the property of Jesse 

A. Saunders, and endeavoring a t  the sale to purchase the same, is 
estopped from treating the land, in this suit, as the propedy of Aaron 
H. Saunders; especially as he received the proceeds of sale, when the 
same was sold under execution against Jesse A. Saunders. 

2. That Strider, the purchaser, having paid his bid, is entitled (273) 
to call for a deed from the sheriff at  any time, and therefore has 
an equiltable interest in the land, which renders i t  necessary t h d  he 
should be a party to this suit. 

The bona fides of the deed from Aaron H. to Jesse A. Saunders, wa,s 
attacked by plaintifls, who introduced evidence tending to prove that i t  
was fraudulent and inoperative so far as the creditors of the gran~tor 
wwe concerned; that  the grantee, Jesse A. Saunders, was the son of 
Aaron H. Saunders, who was largely indebted beyond his ability to pay, 
when he executed the deed; that he, Aaron, conveyed most of his other 
property to his other sons; that he superintended the re-conveymce and 
adjustment of the property anlong themselves; and that Jesse A. 
Saunders subsequantly left the State, leaving his father and family on 
the land. 

Defendants, in supporit of the deed t o  Jesse A. Saundm, offered evi- 
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dence tending ito prove thart a full consideration passed in property, 
money and services rendered by Jesse A. t o  his father, who both also 
swore that  the transaction was fair and honest, with no purpose to de- 
fraud any one. 

I n  reply to the above, the plaintiffs introduced two deeds from Jesse 
A. Saunders to his brother, Romulus, one for one hundred acres of the 
land, conveyed to  him by his father, and the other for two and a half 
acres of the same tract, contending that  lthe whole was a family ar- 
rangement, entered into to  defraud creditors; that  although there was 
a consideration expressed in each of the  deeds, nonc was actually paid. 

Upon the introduction of these two deeds to  Romulus F. S~aundem, 
dated before the sheriff's deed to  the plainhiffs, the defendants contend- 
ed as a third proposition, that  the plaintiffs having shown the title t o  
the 10242 acres to be out of Jesse A. Saunders, before the date of the 
deed of the sheriff, could not recover that portion of the land conveyed 
to Romulus F. Saunders; and &hat he, Romulus, ought $0 have a day in 
court. 

His Honor reserved thc severaI points of Iaw raised, and sub~niltted 
this isue to  the jury: 

(274) Was the conveyance from Aaron H. Saunders, to  his ison, Jeaae 
A., a bona fide conveyance for a valuable consideration, with- 

out the purpose on their part t o  defraud,, hinder or delay the creditors 
of the  aid Aaron? 

This issue the jury found in favor of llhe plaintiffs, by responding in 
the negative. 

Upon the points reserved his Honor was of opinion: 
1. That the sale of the sheriff was not invalid, because of its taking 

place on Friday, especially as  such sale had been advertised for Mon- 
day and been postponed from day to  day until Friday. Defendants 
excepted. 

2. That  the plaintiff, Noah Smikherman, on account of his sale of the 
land in a suit against Jasse H. Saundess, and hi~s bidding Ithereat, was 
n d  estopped from afterwnsds buying the same a t  a sale of the sheriff, 
as  the property of Aaron H. Saunders. Defendanhs again excepted. 

Neither dld his Honor thmk ithat any such relakions was established 
between Strider and the plaintiffs, as rendered him a necessary party, 
because of the fact that Strider had purchased a t  execution sale, against 
Jesse A. Saunders, and bad paid the (amount of his bid without taking la 
deed from the sheriff. Defendants excepted. 

3. As to  the legal effect of evidence offered by the plaintiffs, t o  wit: 
the d& Ito Romulu,~ F. S~aunders, his Honor was of opinion that the 
effeot of these deeds depended upon the fact whether the said Romulus 



N.C.] JANUARY TERM, 1874. 

was a bona fide purchaser from Jesse A. Saunders, without notice of the 
fraud established by the verdict of the jury; and that this fact could 
not be determined adversely to Romulus, so as to defeak the convey- 
ances, without giving him an opportunity of defending his rights. As 
this had not been done, and as the existence of the pnma facie t ~ t l e  had 
been brought to the notice of the Court by the plaintiffs themselves, his 
Honor was of opinion, and so decided, that  Wley were precluded from 
recovering in this action that portion of the land convcycd as above set 
out to Romulus I?. Saunders. T o  this ruling the plaintiffs ex- 
cepted. (275) 

Defendants moved for a rule for a new trial; granted, and 
rule discharged. .Judgment for p1;2intiffs for all the land claimed, ex- 
cept the portion conveyed by Jesse A. to Romulus F. Saunders. From 
this judgment defendants (and plaintiffs) appealed. 

Pemberton and hTeil M c K a y  for appellants. 
Batt le & Sons, contra. 

PEARSON, C. J. Appeal b y  defendants. Motion for venire de novo, 
for error. 

I. Because Lis FIoaor cllwd, in r ~ i l ~ n q  that the sale rnade by the 
sheriff on Friday of the first week of lthe term of the Oourt was valid. 

We concur in the conclusion of his IPonor. Tllc exception rests upon 
the construction of thc n ~ t  of lA(i9-'79, ch 21 5 "Sales (of land) s h l l  be 
during the first ithree days of the term of the Superior Gourt, &c." If 
the bidding had not been opened until Friday of h e  first week of the 
term, it. may be that 'Ghc sale would not have been held to be valid, but 
the bidding was opened on Monday, of the term, and the sale was post- 
poned by public announcement, from day ko day, for the want of bid- 
ders until Friday. So in contemplation of law the sale was made on 
Mcnday of the term. This vicw is not only supported by coinmon 
sense, but is setrtled by many cascs in our Courts to support the ititle of 
purchasers at  sheriff sales on the distinction between things relating to 
the power of the sheriff, and things only directory in regard to which 
he may be sued for damages, as for not advertising "in two or more 
places, &c." purchasers not being required to sec I,o mat1,ers of mere 
dctail. 

2. The finding of the jury, %hat, the deed, executed by Aaron Saund- 
ers to his son, Jesse Saunders, was not bona fide, but was fraudulent 
and done with purpose to defraud his creditors, disposes of the 
other points made in the case on the p a ~ t  of the defendants; for (276) 
how can Rornulus F. Saunders, who claims under Jesse, the 
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fraudulent donee, stand upon fairer ground than he does, except as a 
purchaser for valuable consideration and without notice of the fraud 
attempted1 to be done by the said Jesse and his father, the defendant 
Aaron? There was no evidence of his being an innocent purchaser. 

3. The motion, that because Smitherman, one of the plaintiffs, made 
a bid for the land, when i t  was offered for sale under an execution in 
his favor, as the property of Jesse Saunders, who now stands con- 
vicked .as a fraudulent donee of a dishonest debtor, he is, on the idea of 
a n  equitable estoppel, not to be allowed to show the truth, and that in 
fact the land as against the creditors of Aaron Saunders, continued to 
be his property, iw so much a t  variance with all sense of justice that ilt 
cannot be entertained for a moment. Had Strider, who bought the land 
when i t  was sold as the property of Jesse Saunders, instituted proceed)- 
ings on the ground that he was misled and injured by the faclt that  
Smitherman bid lor the land, a question might have been presented as 
in Williams v. Mason. 

But, as  the matter now stands, Strider is not in the case. He has 
never taken a deed for the land, and if any inference can be drawn 
from the verdicit of the jury, the omission to do so was by reastm of 
tihe fact that Jesse Saunders, under whom he d<erived title, was not a 
bona fide purchaser. 

Our conclusion is, that  none of the exceptions of the defendants are 
well taken, and that  the motion for a venire de novo was properly re- 
fused. 

PER CURIAM. Judgment affirmed. 

Abbott v .  Cromartie, 72 N. C. 295; Colgrave v. Koonce, 76 N. C. 
366; Phillips v .  Johnston, 77 N.  C. 228; Cecil v .  Smith, 81  N .  C. 288; 
Peebles v .  Pate, 86 N.  C. 440; Muyers v. Carter, 87 N.  6. 148; McDon- 
ald v. Morris 89 N. C. 101; Bryant v. Kinlaw, 90 N. C. 340; Peebles v. 
Pate, 90 N. C. 354; Asheville Div. v .  Aston, 92 N .  C. 589; Merrill v. 
Merrill, 92 N.  C. 665; Garrzson v Cox, 99 N. C. 482; Saundem v. Lee, 
101 N. C. 7; Odom v. Eiddick, 104 N .  C.  521; Kornegay v.  Steamboat 
Co., 107 N. C. 117; Emry v Parker, 111 N. C. 264; Jones v .  Asheville, 
116 N. C. 819; Byrd v. Uyrd 117 N C. 525; Cox v. Wall, 132 N .  C. 738; 
Morgan v. Bostic, 132 N .  C. 748; Utilities Corn. v. Kinston, 221 N. C. 
361; Moore v. Massengill, 227 N .  C. 246. 
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0. C. WADE AND NOAH SMI1"HERMAN v. AARON SAUNDERS AND OTHEILB. 

A purchaser a t  a Sheriff's sale, as sgainist the defendant in the execution who 
withholds passession, is entitled !to recover als of oourse; and the debtor 
cannoit justify his act of refusing to give up the poss~ssion on ithe g r o u d  
of the title's being in a third pemon. 

This is the same as the preceding case, in which the facts are 
fully stated. In  the preceding, the appeal of the defendants is (277) 
considered; this comes up upon the appeal of the plaintiffs. 

Battle d% Son for appellants. 
Pemberton and Neil1 McKay ,  contra. 

PEARSON, C. J. Appeal by  plaintifis. An action is instituted by a 
purchaser a t  Sheriff's sale, against the defendmt in the execution, to 
recover possession of the land and damages for withholding it. The 
right of the plaintiff, to have judgment, as a matter of course, had been 
long settled by the cases in this State. But notwithstanding this well 
established principle, the counsel of the defendant offered 60 read in 
evidence a deed by which ihe debtor is purported to convcy the land to 
his son Jesse A. Slaunders, prior t o  the sale made by the sheriff. 

His Honor instead of rejecting the evidence and directing a verdict 
for the plaintifls, as a matter of course, complicates the case, by a sug- 
gestion, that if )the son was made a party thc evidence would he admit- 
Ited; thereupon Jesse A. Saunders is made a party defendant, this was 
objected to on the part of the plaintiffs, buk was allowed by his Honor, 
on what is, in the opinion of this Court, a misconception of khe true 
meaning and purpose of see. 61, C. C. P., to which he makes reference. 

We can see nothing in that section which leads to  the conclusion, that  
it means to expunge the well settled rule of our Courts "a purchaser aat 
sheriffs sale, as against the defendant in the execution who withholds 
possession is entitled to recover as of course, and the debtor cannot 
justify his act of refusing to give up the possession, on the 
ground of title in a third person." (278) 

It is true, the wording of this section is very broad, "any 
person may be made a defendant, who claims a n  interest in t he  con- 
troversy, adverse to the plaintiff ." We are of opinion his Honor erred 
in supposing these words t o  mean "any person who claims an inherest 
in the  thing which is the subject of controversy." This distinction 
makes all the difference in the world, for the controversy between the 
plaintiffs and the original defendants Noah Saunders and his tenant 
Morton, was in regard to the possession of the land, and any claim 
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which Jesse Saunders set up to the land, was outside of this controver- 
sy, and could not in manner be effected by the judgment in this case, 
under the maxim "yes inter alias acta." So, Jesse Saunders had no 
concern with this controversy, as constituted by the summons and 
complaint, and making him a defendant, resulted in a complication, 
not necessary for the determinaition of the controversy involved by the 
case as a t  first constituted. Had the complaint, used demanding judg- 
ment, for the possession of the land and damages for withholding i t ;  
also, demanded judgment, that  the deed by the debtor Aaron, to  his 
son Jesse should be cancelled on the ground of its being a cloud upon 
the title of the plaintiffs, then Jesse would have had an interest in the  
controversy and would have been a necessary party, but as the action 
was on the part of a purchaser a t  sheriff's sale against the defendant 
in the execution, t o  recover possession of the land, the construction of 
his Honor, on 61 section C. C. P., that  any outsider may be made a 
party defendant, and by force of his alleged claim of title, change the 
controversy made by the action, into another controversy, in regard to 
the bona fides of a deed-is a latitude of construction for which we find 
no warrant in the books. The other clauses of sec, 61, are mere corol- 
laries of the first clause, and show our construction to  be right, and 
the only one that  can be made a t  all consistent with the due adminis- 
tration of justice. 

The verdict, convicting Jesse A. Saunders of fraud, puts a "quietus" 
on him; and as might have been supposed on any person deriving 

(279) title under him, but his Honor still leaning on sec. 61, C. C. P., 
refuses to  give the plaintiffs judgment, except for the part of the 

land not conveyed by two deeds of Jesse t o  Romulus Saunders. Tha t  
is one question. 

We do not concur in the ruling of his Honor, but we approve of his 
fairness, in stating the case so as t o  give the plain~tiffs, a %tatus" or 
"stand point" upon which to  move t o  modify the judgment. 

We have not been able to  perceive the force of his Honor's reasoning 
in regard t o  the legal effect, of the two deeds, c,f Jesse t o  Romulus 
Saunders-or how the legal effect of the deeds could be at all affected 
by the fact that  the "existence of this pm'mn facie title, had been 
brought to  lthe notice of the Court by the plainhiffs thernseIves." Had 
the plaintiffs demanded judgment, that these two decds be cancelled in 
order to  remove a cloud from the title-then Romulus F. Saunders 
would have been a necessary party, and although the deed from Aaron 
t o  Jesse was deemed void still Romulus would be allowed to protect his 
title, by showing that  he was a born fide purchaser, for valuable con- 
sideration, without notice of the fraud that  vitiates the deed to Jesse, 
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but the onus probandi would have been on him, and prima facie his 
title would bc affected by the same infirmity. It is sufficient however 
t o  say, no such judgment was demanded, and the existence of these 
two deeds, whether brought to the notice of the Court, by the plaintiffs 
or in any other mode, cannot have sthe legal effect to deprive the plain- 
tiffs of their right to demand judgment for the possession of all of the 
land, leaving to Romulus the privilcgc of asserting his title, hereafter, 
unafleeted by the judgnlcnt in this case. 

The judgment will be modified so thak the plaintifls may have pos- 
session of all of thc land embraced by the sheriff's deed, and the 
plaint&" will have judgment for costs. 

PER CURIAM. Judgment accordingly. 

D. A. a m  1,. W. HUMPHREY, E~xcc'ns. kc. v. B. W. WADE, 
Exse'r,. A& I) OPIILGS. 

The jurisdiction conferred on our former Couits of Equity by rtlle ordinance 
of the 23d of June, IS66 in favor of creditors following assets into the 
hands of fraudulent alieuees, is concurrent with that given to Courts of 
law by ch~ap. 46, sees. 44, et seq. of the Rev. Code. 

Staitutes which merely give afiirmative by jurisdiction to one Court do not 
oust thait previously existing in another Court. 

THE WAS A MOTION to dismiss a bill. pending in tlins Court. 
The facts in relation thereto and which are pertinent to the (280) 
decision of the Court, are fully stated in the opinion of Justice 
Seltle. 

Smith &: Strong for the plaintiff. 
Battle & Son, and Hubbard for defendants. 

SETTLE, J. This is a bill in equity, (under the old system) founded 
upon the 17th section of the ordinance of June 23, 1866, which declares 
"that any creditor atten~plted to  be defrauded as set forth in section 1, 
chapter 50, Revised Code, (which is the statute of 13 Eliz.,) may, 
without obtaining judgment a t  law, file his bill in equity, and said 
Court is hereby authorized and empowered to  direct proper issues to 
he made up and tried, and to  make such orders and decrees as  t o  right 
and justice may appertain; and said proceeding shall not affect the 
creditor's right to proceed a t  the same time a t  law." 
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The plainltiffs, as executors of William Humphrey, deceased, charge 
that one Robert White, being indebted by bond to their testator, in the 
sum of $3,471.50, fraudulently conveyed his property, both real and 
personal, with small exceptions, to the defendanlts, Saunderlin and 
Venhers, with intent to hinder, delay and defraud crcdilors, and they 
seek to subject the same to  the satisfaction of the debt due ithe estate 
of their testator. 

At January Tcrm, 1871, of this Court, certain issues were made up, 
from the pleadings, and ordered to be sent Ito the Superior Court 

(281) of the county of Onslow, to be submitted to  a jury. These is- 
sues have never been tried, but the defendants now move to dis- 

miss the bill for want of jurisdiction. 
The learned counsel for the defendants, bowing to the authority of 

Caw v. Fearington, 63 N. C., 560, admiits that this bill could be main- 
tained against a living creditor: but he says that, as  Robert White, the 
debtor, died before the filing of this bill, the case is altered; and that as 
the act of 1846, Revised Code, chap. 46, sec. 44 ch. seq., gives as com- 
plete a remedy art law as could be obtained in equity, the jurisdiction of 
a Court of Equity is, of course, excluded. 

Frauds and trusts are peculiarly the objects of equity jurisdiction; 
and although lthe relief sought may possibly have been under the ack 
of 1846, supra, yet that remedy is only cumulative, and does not oust 
ithe jurisdiction of equity, t o  follow assets into the hands of volunteers 
or fraudulent alienees. 

It is said in Barnwell v. Threadgill, 40 N. C. 86, in answer to the 
suggestion that a bill ought not to lie, because the statute gives a 
iremedy a t  law; "%hat is but a cumulative legal remedy, not so effechual 
in many cases as that  in equiity, where accounts may be taken, all par- 
ties in interest brought before the Court, and the decrees enforced, not 
only by execution, bult by process for contempt. 

Besides, the rule of construction is settled, that, statutes, which 
merely give affirmatively jurisdiction to one Court do not oust that 
previously cxisting in anokher Court. 

There is nothing incongruous in concurrent jurisdictions; and there- 
fore, that of the Court of Equity, or of the higher courts proceeding ac- 
cording to  the course of the common law, is never taken away but by 
plain words, or as plain intendments. 

This case is ciked with approba~tion in Oliveina v. the University, 62 
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N. C. 69. The motion to  dismiss is not allowed. The issues, hereto- 
fore approved by this Court, must be submitted to a jury. 

PER CURIAM. Motion dismissed. 

SC. 74 N. C. 785; WaddiU v. Masten 172 N. C. 586; Medlin v. Medlin 
175 N. C. 533; Chntham v. Realty Co., 180 N. C. 502. 

J. R. ERWIN, A~SIGNEE v. L. 13. LAWRENCE AND OTIIERS. 

A suit that  has abated by the death of the principal in  a Sheriff's bond, oannot 
be revived against the sureties, when the original summons was never 
served on the sureties. 

CIVIL ACTION, tried before his Honor, Moore, J., a t  the July 
(Special) Term, 1873, of MECKLENBURG Superior Court. (282) 

The defendants, sureties on the official bond of a deceased 
sheriff, file affidavits denying that the summons in this case was ever 
served on them. His Honor found the allegations to be so, and dis- 
missed the proceedings, when the plaintiffs appealed. 

The facts of this case are stated in the opinion of %he Court. 

Wilson & Son and Brown for appellant. 
H. W. Guion and Vance & Dowd, contra. 

READE, J. The writ issued against Lawrence and his suretics upon 
his official bond as sheriff, and service was acknowledged by Lawrence; 
but there was no service upon the defendants who were his sureties. 
Lawrence died, and after the suit had abated as t o  him and disconltinu- 
ed as to the defendants, a summons was issued to the defendants to 
make them parties in that  suit which had been, but which was then out 
of existence. 

We considered whether we could not treat the summons to the de- 
fendants as  an original summons, and treat the complaint as a new 
complaint against them, or else allow a complaint to be filed and the 
action go on. But the objection is, that i t  would subject them to COS~S ,  

which have accumulated in a case in which they were not parties, and 
besides i t  might deprive them of some advantages which they would 
have in a new suit. 

PER CURIAM. Judgmcnk affirmed. 
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BURROUGHS & SPRINGS AND M. N. HART v. THE BANI( OF 
CHARLOTTE. 

The assignee of normegotiable or dishonored mtes, (such as bankbills protest- 
ed for non-payment,) takes them subject to all equities agaimt hia as- 
signor, whether he knows of them or noit. 

CIVIL  ACTION,^^^^ before Moore, J., a t  the July (Special) 
(283) Term, 1873, of MECKLENBURG Superior Court, upon the follow- 

ing CASE AGREED. 

A. M. N. Taylor was indebted by note to  defendant, and to  pay off 
the same, purchased certain bank bills, emitted by the defendant, the 
Bank of Charlotte, which bills are the same, as herein sued on; that  
T&yylor paid for these bills sixty cents in the dollar, and in order Lo 
raise the money therefor, he made a note t o  the First National Bank 
of Charlotte, depositing the bills as collateral security, on the 29th 
May, 1869, of $2280. This note remained unpaid for about twelve 
months, Taylor in the meantime becoming insolvent and unable to take 
up his note due to  the First National Bank. This bank was about to 
sell the bills deposited with i t  for collateral, when Taylor agreed with 
the plaintiff Hart to sell him the bills, he, Hart, agreeing to take up 
Taylor's nohe in the First National Bank, by substituting his own 
therefor. This was done 24th June, 1870, the bank assenting to the 
arrangement. This note of the plaintiff had since been paid. Taylor 
had paid ten cents in the dollar on the amount of his purchase of said 
bills, the fifty cents thereof remaining unpaid, was to  be paid from the 
proceeds of his note given to the First National Bank. At the time 
Taylor sold the bills to Hart, he, Taylor, was indebted to the Bank of 
Charlothe, the defendant herein, t o  an amount about equal t o  that of 
said bills, which debt was then due; that  payment of these bank bills 
had been demanded of the banks of Charlotte, and the same protest- 
ed for non-payment. That whilst these bills were deposited with the 
First National Bank as coIIatera1, Taylor told the Cashier of the Bank 

of Charlotte, the defendant, that he controlled some of $heir 
(284) bills, with which he expected to settle his indebtedness to them; 

that  he, Taylor, never had the control of the notes sued on, but 
that  they were deposited with J. H. McAden, of the First National 
Bank, from whom Taylor purchased them, agreeing with that bank, 
that the bills should be retained as collateral security for his own note, 
as  above set forth. 

The plaintiffs, Burroughs & Springs, advanced the money to pay off 
Hart's note to the First National Bank, and received the said bills as  
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collateral security for their debt due from Hart, and still claims a 
lien on the same. 

Hart,  a ~ t  the time of his purchase of the said bank notes, herein sued 
upon, was aware of Taylor's indebtedness to the defendant, the Bank 
of Charlotte, upon which he was a surety, and had no knowledge of 
any other indebitedness; that he Hart, is the exclusive owner of said 
bank notes, subject to the lien stated; that the bank notes or bills were 
payable to bearer. 

That since the institution of this suit, Hart, under an order of Court, 
has applied $2,908.67 and interest of said protested bank bills, (which 
were sealed up in a package,) in payment of his liabilities to the Bank 
of Charlotte, the defendant, as sureky of Taylor, which debt had been 
reduced to judgment; and the notes or bills which Hart seeks to recover 
in this action, amounting to $1630, is the residue of said protested bills. 
The debt of Taylor to the Bank of Charlotte is unpaid, and has been 
reduced to  judgmcn%, (January Term, 1872,) amounting to $1,924.35 
and interest. 

If the Court is of opinion that the indebtedness of Taylor is a set-off 
against the demand of the plaintiffs, then judgment is to be rendered in 
favor of defendank; otherwise for the plaintiff. 

His Honor being of opinion for the plaintiffs, gave judgment accord- 
ingly, from which defendant appealed. 

Wilson & Son for appellant. 
Jones & Johmton, contra. 

RODMAN, J. This action is brought to recover on certain bills is- 
sued by the defendant. 

The defense is that the bills sued on werc, when the suit was (285) 
brought, and for sometime before had been, in fact, the property 
of Taylor, who was a debtor t o  the bank, and who agreed to apply them 
in payment of his debt t o  the bank, and the bank agreed to receive 
them; and the defendant, demand judgment, that  the debt of Taylor be 
set off against plaintiff's demand on ithe bills. 

It will probably be admitrted that if Taylor had retained the interest 
in the notes sued on, which he acquired on his purchase from McAden, 
the set-off pleaded would have been a good answer to the action t o  the 
extent of his interest. Now, what was Taylor's interest? It was what 
might be left after the payment of his note to the First National Bank 
for which the bank bills were pledged as collate~ral. The purchase and 
the pledge were parts of one transaction. As the bills were bought for 
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sixty cenb in the dollar, and Taylor paid in cash ten cents, his estate 
may be taken for the present to  have been one sixth. Taylor assigned 
all his interest to Hart. But Hant is not said to have paid any consid- 
eiration beyond assuming the payment of Taylor's debt to the First 
National Bank, and Burroughs & Springs paid no more when they 
purchased from Hart. 

The question, then, is, did Hant take Taylor's one-sixth free from its 
liability to be set, off by Taylor's debt to the defendant. The answer 
alleges that Taylor agreed with the defendant that the bank bills 
should be sot off against his debt, and the ease states thah Taylor pur- 
chased them for that purpose, but i t  does not clearly stake ithat he 
agreed with the defendant ko that effect. If it had, the case would have 
resembled Martin v. Richardson, 68 N. C., 255. The case states, how- 
ever, that while Taylor owned an interest in the bank bills, he told the 

cashier of the defendant bank, that he owned some of iks bills 
(286) with which he expected to pay off his indebtedness. We rthink 

we must presume that the defendank acceded to the offer, and 
Ithus the case is brought within Martin v. Richardson. It makes no 
difference that Hart had no knowledge of Taylor's indebtedness on the 
debt now pIeaded by the defendant. The rule is that an assignee of 
non-negotiable or dishonored notes (as the bank bills sued on were,) 
takes them subject ko all equities, against his assignor whether he 
knows of them or n&. Consequently Hart took Taylor's estate (sup- 
posed, for convenience, to be one-sixth) subject to the defendant's right 
of set-off against Taylor. As to the other five-sixths, he was not the 
assignee of Taylor, who never had any beneficial interest in thak share, 
but of the First National Bank. 

For convenience of discussion, we have assumed Taylor's interest in 
tho bills at  one-sixth. His real interest, however, is what may remain, 
after khe bills are converted into money, or their value in money as- 
centained, and the lien which the First Naltional Bank had, is paid off 
to its assignee. The bills taken out by Mart for the purpose of paying 
his debt as surety for Taylor, are, folr the purpose of ascertaining 
Taylor's interest in the remaining bills, to be counted among them. 
Those bills were applied by Hart in his own exoneration, and such pay- 
ment cannot impair the right of the defendant to  have the entire inter- 
est of Taylor set off against his debt to it. 

Judgment reversed, and case remanded to be proceeded in, &c. 
PER CURIAM. Judgment reversed. 

Sc. 72 N. C. 614. 
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SAMUEL P. SMITH v. JAMES D. McILWAlSE. 

A plaintiff being examined in his o'wn behalf, and swearing tlxat the defe~ldmnt 
pmmised to pay a cwtain debt-the defendant swearing t 4 t t  he made 
no such promise, b01t.h witnesses being 09 equal crjedibility, is not entitled 
to h~ave the jury charged by the Count, thmt as a rule of evidenw, the 
positive testimony was entitled to more weight  than the negative testi- 
mony. 

Such rule is subject bo so many exceptions, a s  noit to be of much ~mc.tic-al use ; 
and if arelessly admin~isrtemd, may wo~rk much mischief. 

CIVIL ACTION, (for the recovery of a promissory note,) tried before 
Moore, J., a t  the (July) Special Term, 1873, of the Superior 
Court of MECKLENBURG County. (287) 

The defendant made a note for $400, payable to one -, 
who assigned i t  for value to  H. B. Williams. After the assignnient, 
Williams was declared a bankrupt, and his assignee transferred ithe 
note to the plaintiff, for value. The defendant, after the assignment 
t o  the plaintiff, was also adjudicated a bankrupt, and has been regu- 
larly discharged. 

The plaintiff, examined as a witness, testified, that  after defendant 
had been declared a bankrupt, he met him in Charlotte, and informed 
of his having purchased the note, which he exhibited to  defendant, a t  
the time; and that the defendant, remarking i t  was a just debt, prom- 
ised to pay i t  though he could not pay i t  on that day; that  this con- 
versation occurred before the dsute of the defendant's discharge. 

The defendant, as a witness, swore that no such conversation ever 
took place as that  testified to  by the plaintiff, but that he, the defend- 
ant, positively refused to pay the note. 

The plaintiffs counsel asked the Court t o  charge the jury, that  where 
two men of equal credibility testified, the one, that  a certain conversa- 
tion took place between them, and the other, testified that no such con- 
versation did take place, that, as a rule of evidence, the affirmative 
testimony is entitled to more weight than the negative. 

His honor declined so to charge; but instructed the jury, with (288) 
respect to verbal admissions, such as those testified to, they 
should be received with great caution. The Coul-t read from Green- 
leaf, the rule applicable t o  the evidence introduced, as follows: "With 
respecit to  all verbal admissions, they ought to be received with great 
caution. The evidence consisting as i t  does, in the mere repetition of 
oral statements, is subject Ito much imperfection and mistake; the 
party himself, either being himself misinformed, or not having clearly 
expressed his own meaning, or the witness having misunderstood him. 
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It frequently happens also, that the witness by unintentionally altering 
a few of the expressions really used, gives an effect to the statement 
completely a t  variance with what the party actually did say. But 
when the admission is deliberately made and precisely identified, the 
evidence i t  affords is ofiten of the most sahisfactory nature." 

His Honor then charged the jury, that  the promise to bind the de- 
fendant, must be a distinct and unequivocal promise to pay, notwith- 
standing his discharge in bankruptcy. His Honor then read the case 
of Earley v. Kelly, as to the nature of the promise required to bind the 
defendant; and charged the jury, that if they believed the plaintiff's 
account of the transaction was correct, they should find a verdict for 
him, if they believed the defendant's account was correct, ithey should 
find a verdict for him. And that on the whole case, unless the plaintiff 
should satisfy &hem by a preponderance of evidence, he could not re- 
cover. 

There was a verdict for the defendant. Judgment and appeal by 
the plaintiff. 

McCorkEe & Bailey, Jones & Johnston and Dowd, for appellant. 
Wilson & Soon, contra. 

READE, J. The plaintiff swore thai, the defendant, after he had been 
declared a bankrupt, and before his discharge, acknowledged the 

(289) plaintiff's debt, which was pre-existing, to be due, and promised 
to pay it. And that this was in a conversation between him and 

the defendant. The defendant swore that he had made no such prom- 
ise. 

The plaintiff asked his Honor to  charge the jury, that, "as a rule of 
evidence, the positive testimony was entitled to more weight than the 
negative testimony." His Honor declined the charge, and the defend- 
ant  had a verdict. 

It is laid down as a general rule, that positive testimony is to be 
believed rather than negative testimony. Henderson v. Crouse, 52 
N. C. 623; but i t  is subject to so many exceptions, as  not to be of much 
practical use; and if carelessly administered, may work much mischief. 
An illustration of the rule would be this: A swears that he was at  
church on Sunday and that B was there. C swears that hc was there 
also, and that B was not there. A is to be believed rather ihan C, be- 
cause A might have seen B there, and C might not have seen him, al- 
though he was there. In this way the testimony is reconciled, without 
attributing corruption to either of the witnesses. But suppose A swears 
that B was a t  church, and B is introduced as a witness, and swears that 
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he was not there. I s  A t o  be believed raither than B upon ithe idea that 
his testimony is positive, and that ithe testimony of B is negative? Of 
course not. It would seem to be the other way. It is scarcely possi- 
ble that  B can be mistaken. Failure of memory alone could account 
for his mistake. But A's mistake might be accounted for in many 
ways,-his memory mighit be a t  fault, he might have confounded one 
time with another; mistaken some o t h e ~  person for B, &c. So hcre, 
the plaintiff swears he had a certain conversation with the defendant, 
in which defendant promised to pay him a debt; the defendant swears 
there was no such conversation, and that he made no such promise. As 
to  whether thcre was a conversation, they would seem to  stand on 
equal footing. For aught that we can see, the imagination of the 
plaintiff was as apt to create the fact, as the memory of the de- 
fendant was to lose it. And, admitling that  there was a con- (290) 
versation, then, as to whether tlic defendant made the promise, 
would seem to  depend more upon the defendant's testimony than the 
plaintiff's. The plaintiff may have misunderstood what the defendant 
said; or, if he understood his words, he mighlt have misunderstood his 
meaning. The defendant was as apt to remember what he said, and 
certainly mueh more apt to know what he mean+. And when to this 
is added the fact, that the defendant was a t  thalt very time trying to 
get clear of the debt, i t  would seem that his Honor was very well justi- 
fied in refusing to apply the general rule t o  this particular case. 

Hi.; Honor charged the jury, that "with regard Ito verbal admissions, 
such as those testified to by the plaintiff, they ought to be received with 
great caution." And then he read from Greenleaf on Evidence, where 
that  is laid down and the reason given for it. 

The objection to this charge, as we unders~tood the plaintiff's counsel, 
was not so much that  i t  was wrong as a principle of evidence, as that, 
in this case, i t  was one-sided; that he ought also Ito have cautioned the 
jury against the defendant's statement. The answer is, that the de- 
fendant had not made any statement detailing the admissions or decla- 
rations of the plaintiff; or of the conversation between him and the 
plaintiff. He had simply denied that there was any such statement. 
So that the rule would have been inapplicable, if applied to  the testi- 
mony of the defendant. His Honor said nothing to  reflect upon the 
character of the plaintiff. His remarks were as ito the character of 
such evidence, by whomsoever given in. We think the case called for 
the caution which his Honor gave the jury. But if we were doubtful 
of that,  still we would not have the verdict disturbed, because it is 
manifestly right. 

The plaintiff's prayer for instructions admits, that the plaintiff and 
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defendants, are "of equal credibility." They were the only witnesses 
examined. The scales were, therefore, even. The plaintiff could not 

recover without a preponderance. The defendant was enhitled 
(291) b a verdict. 

There is no error, Judgment here for the defendant for 
cost. 

PEB CURIAM. Judgment affirmed. 

8. v. Murray 139 N. C. 542; Rosser v. Byrbum, 168 N. C. 343; Car- 
ruthers v. R R 218 N C. 64. 

ALICE PEARSON AXD OTHERS V. RICHARD A. CALDWELL. 

The presiding Judge, under the old Equity practice, might o r  might m t  sub- 
mit issues to a jury, as he  slaw fit; and might sustain o r  disregard the 
finding of the jury on such issues a s  he thought best. 

A guardian who, in  1862, exchanged Nwth Carolina six per cent. Mnds for  
North Carolina eights, when his wards were of full age, and  afterwards 
received the semi-annual interest on such bonds, and  gave {the guardian 
their receipt for  the same when the boads were turned over to them, is 
not responsible for  the same, though they were lost by )the results of the  
war. 

CIVIL ACTION, tried a t  the August (Special) Term, 1873, of the Supe- 
rior Court of ROWAN County, by his Honor, Judge Albertson. 

The suit was originally commenced by bill, in 1866, in the former 
Court of Equity for Rowan County, and thence regularly transferred. 

Upon the hearing, his Honor being of opinion with the defendant, 
dismissed the action. From this judgment plaintiffs appealed. 

The facts axe stated in the opinion of Justice RODMAN. 

J. H. Wilson for appellants. 
Fowle, contra. 

RODMAN, J. Before considering this case on its merits, i t  will be 
proper to notice a point made by the counsel for the plaintiffs, 

(292) who contended that there was error in the judgment because 
the Judge did not submit issues of fact t o  a jury, but decided 

them himself. The action was a bill in equity begun in 1866. In  1870, 
on motion of defendant, the Judge ordered that the issues of fact be 
submitted to  a jury, but this does not appear t o  have been done. Under 
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the old system i t  is clear, that  in an equity case the Judge was nok 
bound to submit issues to a jury, and if he did he might disregard their 
finding. This case being governed by the former practice, we think 
the Judge committed no error in disregarding the order he had made 
for a jury, and in trying the issues himself. 

The case, as stated by the Judge, is substantially this. I n  May, 
1858, the defendant became guardian of Sophia, Alice, Charles, and 
John Pcarson, infants. He received notes and money belonging to  
them and soon after his appointment, purchased for them four six per 
cent, bonds of the State of North Carolina, of the par value of $1,000 
cash, amounting to $4,000. No complaint is made of this investment. 

I n  September or December, 1862, the defendant exchanged these 
bonds for North Carolina eight per cent bonds issued during the was, 
to a like amount. These bonds, of course, become worthless by subse- 
quent events. 

The several wards become of age as  follows: Sophia in 1858; Alice 
in 1860; Charles in 1862; but whether before or after the exchange of 
bonds above spoken of, does not appear. 

John died in 1864, being still an infanrt. 
Before proceeding to the facts which constitute the remaining part 

of the defence, it will be convenient to pause here and inquire whether 
the defendant had made himself responsible t o  the plaintiffs, by his 
dealing with their property. 

If a t  the date of the exchange of the bonds in September, 1862, the 
defendant had been the guardian of the plaintiffs, inasmuch a s  he 
made the exchange in good faith, and i t  cannot be said to have been 
grossly, (if a t  all under the circumstances then existing,) imprudent or 
injudicious, we should be bound to  hold under many decisions of this 
Court sincc 1866, that hc did not make himself personally liable 
for any loss which occurred by mcans of the exchange. (293) 

As John was then an infant, and thc defendant was author- 
ized, as his guardian to act for him, he is protected by the principle of 
our former decisions, from any liability to his representative on that 
account. 

Two (or perhaps three) of defendant's wards, had come of age before 
the exchange, which we must suppose was known to the defendant. 
From that moment he ceased to be their guardian, and i t  was his duhy 
in a reasonable time thereafter, to have put them in possession of their 
property as he held i t  a t  that  time. If he retained ih, i t  was noit as 
guardian, but as an agent, constituted such by their acquiescence in his 
retaining it, to  keep for their benefit until a, demand, and then ho deliver 
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i t  to them. The defendant's authority not being derived from the law 
of guardians, is not measured by it. He  had no authority but whah 
was given him by his principals. If they gave him no authority to 
make the exchange, either prior thereto, or by ratification afterwards, 
he must be held responsible for all the damage resulting from his unau- 
thorized aclt. This view is supported by the case of Gibbs v. Gibbs, 61 
N. C. 471. In that case, the defendant as guardian of plaintiff, held 
a nolte against one Adams who was solvent. About two years after 
plaintiff come of age, vie: in November, 1863, the defendant collected 
the note in Confederate money, which he heId until i t  became worthless, 
and this Court held him liable for the loss. 

We consider, then, that as to Sophia and Alice, and perhaps as to 
Charles, (depending on the date of his becoming of full age) the de- 
fendant become liable a t  the date of the exchange of bonds, f o ~  the 
value of their shares of the six per cent bonds then given up, unless 
it appears that the exchange was made with their assent, or was subse- 
quently assented to and ratified by them. 

We proceed now to consider the remaining question, viz: whether the 
plaintiffs, being of full age and sui juris, have ever, in a way and 

(294) under circumstances to make i t  binding on them, assented to and 
ratified the exchange, and released the defendant from !the con- 

sequences of it? It is no6 alleged that the defendant ever consulted 
with any of the plaintiffs, or with their mother with whom they lived, 
respecting the exchange of bonds before the exchange was made. It 
does appear, however, from the finding of (the Judge, that he afterwards 
informed Mrs. Pearson of it, and ithat he paid her as agent of the plain- 
tiffs, semi-annually, the interest on the six per cent bonds while he 
held then?, and the interest on the eight per cent bonds, after he ac- 
quired them, up to March, 1865. It must be inferred from this, that 
he informed her of the exchange soon after i t  was made, and she so 
states in her deposition. The plaintiffs lived with their molther, and 
she appears to have been their agent to receive their income from the 
defendant. It can scarcely be doubted, therefore, that the plaintiffs 
were informed of rthe exchange soon after i t  was made. They were 
then not merely sui jum's, but of an age which qualified them bo judge 
intelligently of lthe act and of their rights, and they expressed no dis- 
sent, either a t  the time or afterwards, until shortly before the bringing 
of this action in 1866, but continued knowingly to receive the eight per 
cent interest until the close of the war. 

On ithe 19th May, 1865, the defendant delivered to Mrs. Elizabeth 
Pearson the four eight per cent bonds and then received from Sophia, 
Alice and Charles (John having previously died) a receipt under [their 
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seals m full for what was due them on lthe estate of their father, Giles 
Pearson. 

The defendant exhibited no account of his guardianship a t  this time, 
but no impo~tance can be attached to that, inasmuch as i t  is not claim- 
cd that he then had anything in his hands received as guardian besides 
these bonds. The Judge finds "that there was no deception or undue 
means employed to obtain the receipt, and that i t  was the voluntary 
act of the plaintiffs." 

It cannot be doubted, that if defendant had consulted with plaintiffs 
(they being of full age) beforc the exchange of bonds, and they 
had authorized him to make it, his defense would have been (295) 
complete. But a subsequent ratification of the act of an agent, 
differs from a prior authority only in this: it must appear to havc been 
given upon a full knowledge of the facts and circumstances, and with- 
out any concealment on the part of the agent. Here there could be no 
concealment of any fact, for all the fac~ts connected with khe bonds 
of Noi-tall Carolina were of public notoriety, and if the plaintiffs were 
not, in fact, advised of them a t  the time when they were informed that 
the exchange had been niade, they had ample opporltuniiy Ito be so 
informed before they executed the release. Possibly if t1ie release 
~ tood  by itself, although there do not appear t o  be any suspicious cir- 
cumstances attending it, yet i t  might require ko be loolred a t  with a 
certain amount of suspicion, upon the general policy of the law coneern- 
ing scttlemenlts between guardian and ward. But taken in connection 
with the apparent assent of the plaintiffs to the exchange, continuing 
for two years or more, we think the release must be allowed to have its 
full legal effcct. 

We concur wilth his Honor that the action must be dismissed. 
PER CURIAM. Judgment affirmed. 

S. B. ALEXANDER AND OTIIEE~ v. WILLIAM JOHNSTON AND OTITERS. 

The siiecessor of a former Clerk and Masten who received bonds given for the 
purebase of certain lands sold by the former, collected tlie same and mi?- 
applied  the proceeds, is liable therefor on his official bond, althouqh there 
mas no order for  the former Clerk and Master bo hand over such bonds 
tn him. 

CIVIL ACTJON, tried before Moore, J . ,  a t  the July (Special) Term, 
1873, of MECKLENBURG Superior Court. 
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The defendants demurred to  the complaint of the plaintiffs, upon the 
grouhds stated in the opinion of the Court. His Honor over- 

(296) ruled lthe demurrer, and the defendants appealed. 
All the facts pertinent t o  ithe point decided, are set out in the 

opinion of the Court. 

McCorkle & Bailey for appellants. 
Jones & Johnston, contra. 

SETTLE, J. One Dunlap, as Clerk and Master of the Court of Equirty 
for Mecklenburg County, sold under an order of the Court, certain 
lands for partition among the plaintiffs, and took bonds for the pay- 
ment of the purchase money. The sale was confirmed by the Court, 
and the Clerk and Master was ordcred to collcc~t the purchase money 
and make W e .  

These bonds then passed into the hands of Dunlap's successor, A. C. 
Williamson, who collected the money due thereon and misapplied the 
same by converting i t  t o  his own use. This action is brought against 
the sureties on rthe official bond of Williamson for the recovery of the 
money thus misapplied, and comes before us by appeal from the order 
of his Honor overruling the demurrer to thc complaint, and directing 
the defendants t o  answer. 

The principal cause of demurrer assigned is, "that i t  appears from 
ithe complaint that the order of sale was made prior ito the appointment 
of said Williamson as Clerk and Master, and i t  does not appear that  
there was any order made directing Dunlap, the former Clerk and 
Master, to  turn over the said notes to said Williamson to  collecrt the 
purchase money," &c. 

It appears that there was an order for the Clerk & Master to collect; 
and i t  is too clear for argument that  Williamson received the bonds and 
also the money due upon them in his oflicial capacity, and that  plain- 
tiffs have a right to look to his bond for indemnity. 

The judgment of the Superior Court is affirmed. 
Let this be certified. 
PER CTJRIAM. Judgment affirmed. 
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13. H. MITCHELL, ADM'R. AND OTHEES. V. J?. D. WOOD. 

An intestate sells B a trac~t of land for  $800, puitting him in possession and 
giving him a bond to make title when the purchase money is paid; B pays 
part  and refuses to pay the balance of the  purchase money. A, the Ad- 
ministrator, sues B, demanding l s t ,  a rescission of the con t rad ;  2d, a 
writ of possession ; and 3d, damages : Held, that  he  is entitled to neither; 
but that  he  was elntitled to a judgment forr the unpaid babaee, and to a 
bale of the land, if such judgment is not atisfied. 

CIVIL ACTION, tried before Logan, J., a t  Fall Term, 1873, of the Supe- 
rior Court of RUTI-IERFOKD County. 

The plaintiff, 11. M. Mitchell, administrator of W. L. Mitchell, (297) 
and others, his heirs a t  law, bring this suit, alleging that on the 
8th day of January, 1868, his intestate, and their ancestors, sold to the 
defendant a house and lot for $800, giving him a bond to  make title 
when the purchase money and interesrt was paid; the purchase money, 
to-wit: $800, was payable in installments, the last being due 1st Janu- 
ary, 1870. That  there is still due of said purchase moncy $400 and in- 
kerest, which defendant refuses to pay, &c. Wherefore they demand 
judgment. 

1. That  the contract of sale of said land be rcscindcd and declared 
void. 

2. That the Court grant plaintiffs a writ of possession. 
3. That  they have judgment for $50 and costs. 
Defendant admits the material allegation in the complainrt, and de- 

murs to plaintiffs' demand for judgment, as being illegal, &c. 
On the trial, several issues of fact and law, were submitted; and the 

former being admitted by the pleadings, the latter was disposed of, his 
Honor, by granting judgment in favor of lthe administrator, for the 
amounts still due on rthe notes given for the purchase of the lands, and 
refusing to  grant a writ of possession. From this judgment plaintiffs 
appealed. 

L. W. Barringer and Gray for appellants. 
J. C. L. Harris, contra, submitted. 

I. As to prayer for rescission of the contract: 
Courts have no power to  rescind contracts, except in cases (298) 

of fraud, mistake, surprise, &c. Neither of these requisites are 
alleged in the complaint. Adams Eq. 174. 

11. As t o  prayer for writ of possession: 
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A rescission of the contract having been refused, as a matter of 
course, a writ of possession could not issue. 

111. As t o  prayer for damages: 
"Where the vendor of land lets the vendee into possession, reserving 

the title, he has no claim upon the lather for rents and profits, as the 
interest upon the unpaid money is in Iieu of that." Pearsall v. Mayees, 
64 N. C., 549. 
IV. Plaintiff having comnlenced his action in personam, having set 
forth insolvency of the defendant, the complaint containing no prayer 
for specific performance, therefore, plainltiff is not entitled to the usual 
decree for specific performance. Because i t  is a well-settled principle 
a t  the common law, that  plaintiff cannot recover except modo et forma, 
as alleged: Ex. gr.: If plaintiff declares upon a special contract, he 
canno~t recover on the common count, and vice versa. This rule was 
equally applicable to equity proceedings. Craige v. Craige, 41 N. C. 
191; Belvin v. Robinson, 42 N. C.. 80. 

V. Any judgment rendered in this suit will not operate as a bar t o  
another suit seeking specific performance of the contract, because the 
principle of estoppel is that  the former suit must be between the same 
parties, involving the same subject matter, and seeking the same relief 
as the latter one. Armfield v. Moore, 44 N. C. 159; Rogers v. Ratcliff, 
48 N. C. 225; Redrnan v. Co&, 17 N. C. 437. 

VI. An error which resulted in a judgment more favorable to  the 
party appealing than he was entitled to  by his pleadings, cannot be 
made the foundation for a venire de novo. State v. Cowan, 29 N. C. 
239. 

PEARSON, C. J. The allegations of the complaint makes a plain 
case, for the specific performance of a contrack to  sell land. 

(299) These aIIegations are admitted, and the only diffculty grows out 
of the fact that  the plaintiffs, instead of demanding judgment 

for the balance of the purchase money, and an order to sell the land 
in case such balance was not paid, denland judgment: 

1. That  the contract be rescinded. 
2. For a writ of possession. 
3. For damages for withholding the possession. 
The plaintiffs had no right to  demand judgment for either of these 

particulars. 
1. There is no ground on which the Court can rescind the contract ; 
2. I n  order to  enforce its performance, there is no reason why the 

plaintiffs should be put into possession inasmuch as they do n& elect as 
vendors, holding the title as security for the purchase money to  take 
possession, and account for the rents and profits in discharge of interest 
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and principal, and there is no allegation of a demand of the possession 
and notice to quit, as in Butner v. Chajfin, 61 N. C. 497, but elect to  
close the contract by enforcing payment of the balance of the purchase 
money, as  mortgagees seeking to foreclose. 

3. They are not, entitled t o  damages by way of rents and profits, for 
a vendee or a mortgagee, who is let into possession, receives the rents 
and profits, in lieu of the interest for which he is liable. But because 
the draftsman of the complaint was under a misapprehension as t o  the 
relief t o  which lthe plaintiffs are entitled, i t  does not follow that they 
arc not entitled t o  relief according to the case made by the allegata et 
probata, and arc to  be put off siinply with a judgment upon the note 
for the unpaid part of the purchase money, under which they could not 
s ~ l l  the land. Camp v. Cox, I S  N. C. 52. 

The judgment will be modified, by adding: I n  the event that, the 
srnount is paid into the clerk's office by the defendant, or is made by the 
sheriff and paid into office with thc return of the execution, the plaintiff, 
4%. 11. Mitchell, as ndn~mistralor, will file a deed in the office 
conveying the land in fee to the defendant, the deed to be zip- (300) 
proved of by the clerk before the money is withdrawn from the 
office. 

I n  the wen t  that  the amount is not paid, and the sheriff having the 
execution cannot make the money; then he will sell the land t o  satisfy 
the execution, and the cxccss, if any, pay ovcr to the defendant. As 
the judgment is modified, the costs of this Court will be taxed against 
plaintiffs and defendants, each to pay one-half. 

PER CURIAM. Judgment accordingly. 

D E E P  RIVER COPPER COMPANY os BALTIMORE, MD. v. B. F. MARrl'lN. 

Whem judgment has been obtained in a n  attachment against a company, upon 
a fraudulent demand, sued by a wrong name, and having no notice of the 
action, such judgment should be set aside and the company allowed to 
plead, although the same was known by one name a s  well a s  another. 

MOTION, (after due notice,) t o  set aside a judgment obtained at 
Spring Term, 1868, heard before Cannon, J, a t  Fall Term, 1863, of 
ROWAN Superior Court. 

The defendant in this action, had issued an attachment against the 
plaintiff, under the name of rthe "Deep River Copper Mining Com- 
pany," founded upon a note given to him by his brother, who claimed 
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to  be the agent of the company. I n  this proceeding, the company 
allege, lthat they were sued by the wrong name; that they had no notice 
of the suit; and that the debt upon which the same was brought, is 
fraudulent, the pretended agent having no authority to contract a debt 
against the company. His Elonor, upon rthe hearing below, found the 

following facts: 
(301) 1. That the b u e  name of the corporation is the ''Deep River 

Copper Company of the city of Baltimore," and not the "Deep 
River Copper Mining Company." 

2. That  the land was levied on under the attachment, and publichion 
made thereof in the wrong name. 

3. That the Deep River Copper Company of the city of Baltimore 
had no knowledge of the attachment, nor publication made in the 
cause, nor of the judgment rendered, until after its rendition, and within 
twelve months of making this motion. 

4. That  the note sued on in that  action, was given to  the plaintiff 
therein, by one W. A. Martin, a brother of the said plaintiff, who claim- 
ed .to be an agenht of the company, and lthat the alleged consideration 
thereof is not just and true, or a t  least, is so suspicious, as to make ik 
proper that the corporation should have an opportunity to contest it. 

A furter fact, is skated by consent, "That the company was as well 
known by the one name, as by the other. 

"Therefore, i t  is ordered by the Court, that the judgment in the ac- 
tion of attachment aforesaid, be vacated, and that the "Deep River 
Copper Company of the city of Baltimore" have leave to appear, plead 
or demur, as said corporation may elect t o  do, and to that  end, the 
said original cause is ordered to  be reinstated on the Civil Issue 
Docket." 

From which judgment, the defendant herein appealed to the Supreme 
Court. 

L. M. McCorkle for defendant, filed the following brief: 
The statement of the case shows that  the company was as well known 

by one name as the other. The Judge below in finding what was the 
company's real name, and finding no further when the pleadings admit- 
ted what the Judge had found was erroneous. It was his duty to 
decide whether the fact of its being as well known by one name as 
another affected the motion made. 

As the company was as  well known by one name as the other, the ac- 
tion was well brought, and the reason thereof is because a serv- 

(302) ice in this name is notice t o  the defendant of the pendency of 
the action. 

The misname of a corporation is immaterial when the name given 
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sufficiently designates the corporation. Angel & Ames on Cor., Sec. 
647, and cases there cited. 

I t  is a sufficient answer to a plea of misname that the party was 
equally well known by either name, Selma v.  Shackleford, 17 Georgia, 
615, S. case 16 U. S. Digest 445. Jones' estate 27 Penn. St., 336. 

When  the name of a corporation consists of several words, the trans- 
position, alteration, or omission of some of them may not be regarded as 
important if it is evident what corporation is intended. Chadsey v .  
McRusy, 27 Ill., 253. S. C., 23 U. S. Digest 396. 

There can be no difference, legally, between a personal service of 
process and the service by publication as in our case, the object of 
either being to bring the defendant into Court. 

2. The Judge below erred in not finding the facts which are alleged 
to  constitute surprise and negligence, he only found as a fact that the 
real name of the corporation was that  which no one disputed. Griel v. 
Vernon, 65 N. C., 76. Powell v .  Weith, 68 N. C., 342. 

As the company was as well known by lthe used name as the real one, 
i t  constituted neilther surprise nor excusable neglect, and i t  was its 
duty to have appeared at the return Term and answer the action of 
plaintiff. 

If the above view be correct then ilt is too late for defendant to object 
to the form of the affidavit made in the attachment, the publication 
was full, and i t  is also too lake to inquire into the justness of Martin's 
claim against the company. The defendant had full notice of the 
pendency of the attachment, and having failed to avail himself of any 
defense that he then had, it is too late now to assert any defense. 

Bailey, contra, cited and relied upon the case of Powell v. Weith, 68 
N.  C. 342. 

BYNUM, J. The case states that the plaintiff was as well (303) 
known by one name as the other, but i t  is found as facts, that 
he had no notice of action against him, and that the claim on which the 
judgment was taken, was fraudulent. And although i t  may be true 
that  the party sued, was as well known by one name as the other, i t  is 
a strong circumstance against the defendant, that the note on which 
he sued out his attachment, was given by the agent of the company, a 
brother of the defendant, who nccessarily, must have known the true 
name of his principal. The company should have an opportunity of 
contesting the claim. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Flowers v. King 145 N.  C. 235; Monroe v .  Niven 221 N. C. 364. 
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JOSEPH UTLEY AND OTHERS V. JAMES M. FOP AND OTHERS. 

A penal bond, conditioned to make title to land when the purchase money is 
paid, may be assigned, and an action for damages for the non-performance 
of the condition, brought by the real party in interest. 

In  such mit, a note given to one of the parties to induce her to perfect the 
title by submitting to a private examim~tion, is not a set-off or  counter- 
claim. 

If a n  appellant fails to assign and grove an  error, the judgment although er- 
roneous must be affirmed. 

CIVIL ACTION, tried before Buxton, J., a t  Spring Term, 1873, of 
CUMBERLAND Superior Court. 

The material facts of the case are: 
I n  October, 1862, the defendants executed a penal bond in the sum 

of $20,000, payable to  John A. Williams, conditioned to make title to 
him, for 747 acres of land in Cumberland County, (which land 

(304) had descended to the defendants on the dearth of their ancestor, 
Stewart Devane,) Williams agreeing to pay ctherefor $10,000, 

the payment secured by notes due 1st April, 1863,1864,1865 and 1866. 
The notes for the purchase money were all paid in Confederate 

money, and on the 19th May, 1866, the defendants, togerther with the 
wives of two of them, execuited to Williams a deed for the land, with 
warranty, reciting a consideration of $10,000. 

On the 12th December, 1866, Williams conveyed the land by deed 
of mortgage, to the plaintiff, Utley, to secure a debt; and on the 5th 
April, 1869, he sold the equity of redemption to the plaintiffs Charles 
J. and James F. Williams, a t  the same time assigning to them the penal 
bond for title executed by defendants, the assignment being in writing, 
as an additional security to the title made by him to the plaintiffs. 

This bond for title had not been surrendered by John A. Williams 
to the defendants at  the time he obtained his deed of 19 May, 1866, 
because two of the feme covert defendants, who had joined their hus- 
bands in signing the deed, had not been privately examined; and, when 
called on for that purpose both refused for the reason that the land had 
been paid for in Confederate money. One of them, Mrs. Foy, how- 
ever, in consideration of John A. Williams giving her husband another 
note, payable in two years, for an additional sum of $300, compromised 
the matter, and perfected the deed so far as she was concerned, by 
undergoing a privake examination. The other feme covert defendant, 
Mrs. Wright, persisted in her refusal to undergo a private examination, 
and in August, 1869, instituted a suit for partition against the plaintiffs, 
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and obtaining a final decree had her one-sixth of the land set apart to 
her. 

The value of the land in currency is $8 per acre. Mrs. Wright re- 
covered 89 acres, and was besides awarded $159.50 for equality of 
partition, which sum was paid by plaintiffs. 

The defendant insisted: 
1. That the bond for title executed by defendanits in October, 1862, 

being a penal bond, and payable to John A. Williams, was not 
assignable, but that the legal title remained in John A. Williams, (305) 
and did not pass to the plaintiffs; consequently if this action 
was maintained a t  all, i t  should have been brought in his name. 

2. Defendants were entitled as a set-off or counter-claim, the note 
for $300, which had been given by Williams to Foy for Mrs. Foy's in- 
terest in the land, which note was then held by one of the defendants, 
which he was willing and now proposed to set off for the joint benefit 
of all the defendants, agreeing that i t  should be considered for that 
purpose the joint property of them all. 

There was a verdict for the plaintiffs, subject to the opinion of the 
Court, upon the points presented by defendants. His Honor holding 
the points so raised, not to be well taken, refused to disturb the verdict, 
and gave judgment accordingly; from which judgment defendants ap- 
pealed. 

W.  McL. M c K a y  for appellants. 
B. and T.  C.  Fuller, contra, cited C. C. P. sec. 87; Martin v. Richard- 

son, 68 N. C. 257; Waterman on set-off, &c., secs. 226 to 230. 

1. The demand claimed by defendants is an individual demand in 
favor of W. S. Devane, as to whom the action has been discontinued. 
Reverse rthe parties, and defendants have no cause of action against 
plaintiffs. 

2. The settlement with Foy, out of which the demand grew, was di- 
rectly in exonerakion of defendants. If this now be allowed, i t  is equi- 
valent to the payment of a sum additional to the purchase money, and 
plcintiff can have another action against defendants, the penalty of the 
bond not being exhausted. 

RODMAN, J. 1. There is nothing in the first exception of the defend- 
ants. Before C. C. P. choses in action were not assignable a t  law, but 
in equity they were. Since the adoption of the Code, an action 
must be brought by the real party in interest. The plaintiffs as (306) 
assignees are entitled to sue. 



IN THE SUPREME COURT. [70 

2. As to  the right to be allowed the counter-claim. I n  October, 1862, 
the defendants and William T. Devane, being tenants in common of 
certain lands, (Foy and Wright in right of their wives,) entered inito a 
bond to John A. Williams, conditioned to  be void, if lthey should convey 
to  him a good title of the land. As lthe bond is not sek forth i t  cannot 
be said whether i t  was joint or several; that is, whether all of the obli- 
gors were bound for each and all, or whether cach was bound for him- 
self only, and in respect to his own share. The parties in the plead- 
ings havc treated i t  as a joint bond, and we must take i t  t o  be so. 

No question is made as t o  the right of ithe plaintiffs to recover dam- 
ages by reason of the failure of defendants t o  make title to Mrs. 
Wright's share. It does not appear whethcr or not, ithe jury embraced 
in their verdicit the damages sustained by Williams by reason of the 
failure of the defendants t o  make a good title t o  the share of Mrs. Foy, 
so ithalt in order to get her title he was compelled to give his note to her 
husband for $300. The panties have made no point on the amount 
of the damages recovcred. The defendants plead as a counter-claim, 
the note which John A. Williams made t o  Foy in order t o  induce his 
wife to consent t o  make hhe deed. This note was given on 25th Febru- 
ary, 1867, payable in two years, and on 12th March, 1867, was endorsed 
to W. S. Devane. If John A. Williams had sued ithe defendants imme- 
diately after the making of this note, it is clear i t  would not have bees 
a set-off. 

1. Because not due, and 2, because to  have allowed i t  a s  such would 
have been to distribute amongst all the defendants, what was the in- 
dividual property of Foy. I t s  endorsement to W. S. Devane who is 
no party to this suit, could not make i t  a set-off. And although the 
Judge in sltating the contentions of the defendants' counsel, says that  
he urged as a reason why the note should be a set off, that Devane had 
agreed that i t  might be used as such for the benefit of the defendants; 

yet the case does not state such agreement as a fact, or that de- 
(307) fendants were ready and able t o  surrender the note af the trial. 

If the notc would not be a set-off against John A. Williams, 
certainly i t  is not against rthe plaintiffs. The defendants have shown 
no error in the record. And i t  must be remembered that if the appel- 
lant fails to assign and prove an error, the judgment, alkhough i t  may 
be erroneous, must be affirmed. He makes up the case, or if he permits 
the Judge !to do it, the Judge does i t  as his agent; i t  is still his case, 
and i t  is presumed that he has fully and distinctly seh forth every 
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ground of exception. All uncertainties and omissions are taken most 
strongly against him. 

PER CURIAM. Judgment affirmed. 

Pascall v. Bullock 80 N. C. 9; White v. Clark 82 N.  C. 8 ;  Mason v.  
Pelletier 82 N. C. 44; King v Ellington 87 N. C. 574; Mott v. Ramsay 
90 N.  C. 30; Benevolent Assoc. v. Neal, 194 N.  C. 403. 

L E W I S  WEBB v. COMMlSSIONEItS O F  T I I E  TOWN O F  BEAUF0K.T. 

Where a. debt against a municipad corporation has been reduced to judgmmit in 
a Court of competent jurisdiction), a peremptory niandarnus may be prop 
erly asked for, although such judgment i s  dormant. 

CIVIL ACTION, tried art the Fall Term, 1873, of the Superior Court, of 
CARTERET County, before his Honor, Judge Clarke. 

Plaintiff alleges, that a t  February Term, 1861, of the Count of Pleas 
and Quarter Sessions of Carkeret county, he recovered against ithe de- 
fendants a judgment for $300 principal money, and $33.90 interest and 
costs; that  an execution thereon issued, under which, from the sale of 
the Market House and certain lots in the town of Beauforlt, there was 
raised $12, which was applied to the payment of the original and sub- 
sequently accrued costs in the suilt; that  ithe defendants owned no other 
property out of which thc judgment could he collected. That 
no part of the principal and interest of said judgment has been (308) 
paid, whereupon the plaintiff demands judgment, that a per- 
emptory writ of mandamus be issued, commanding the "Commission- 
ers of the town of Beaufort" 60 pay or cause to be paid to  +,he plaintiff 
or his Attorney, the sum of $383.90. 

Defendants demurred to  this complaint+ on the ground, that the 
judgmenit of the Court of Pleas and Quanter Sessions in favor of the 
plaintiff, and against the defendants, set forth in the pleadings, was and 
had been, for many years dormant. 

His Honor gave judgment in favor of defendant, and dismissed the 
complaint, and rthe plaintiff appealed. 

Hubbard for  appellant. 

The rights of the plaintiff were ascertained and determined by the 
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County Court of Carteret, and the Court may grant a peremptory writ 
of mandamus in the first instance. 

i'he dormancy of the judgment of the County Court, ilt is insisted, 
does not alter the character of plaintiff's claim. It is equally ascertain- 
ed and certain when the judgment is dormant as when i t  is not. 

The' dormancy of a judgment does not a t  all affect its dignity in the 
administration of assets. State v. Johnson, 29 N. C. 231, and in anal- 
ogy to this principle i t  is submitted that the dormancy of the judgment 
in this case does not defer the cel?tainty of plaintiff's claim. 

Green,, contra. 

READE,, J. When the demand, in this case the debt, of the plaintiff 
is ascertained by the judgment of a Court of competent jurisdiction, a 
peremptory mandamus may be asked for. Lutterloh v. Commission- 
ers, 65 N. C. 403. This would probably not be controverted, but the 

demurrer is upon the ground, that the judgment which ascer- 
(309) tained the plaintiff's debt is dormant. Take that  to be so; sitill 

a dormant judgment is evidence of indebtedness, and of the 
amount of indebtedness, just as well as a judgment not dormant, and 
may be enforced as well, but not in lthe same way. The one by execu- 
tion the other by action to  revive. If the plaintiff's judgment were 
alive, he would have no remedy to enforce it by execution because the 
defendant has nothing which an execution can reach. And as he 
would have to  resort to  the present remedy by mandamus, there is 
error in sustaining the demurrer and dismissing the action. 

bet this be certified. 
PER CURIAM. Judgment reversed. 

B. L, AND JNO. M. PERRY, Ex'Rs., T.  THE MEECHANTS BANK OF NEW- 
BERXB, CAROLINA NATIONAL BAKK, OF COLU~IBIA, 8. C. AND A. T. 
JERKINS. 

In a ~ u i t  between tm banks for  the recovery of $19,331, it iE, agreed by the 
debtor bank to pay one half of said debt and interest in cash, and to 
satisfy, pay and discharge the balance by paying over to the other 50 per 
cent of its assets a s  they a re  collected, and a s  may be sufficient therefor, 
the creditor bank agreeing to accept such payment and agreement as  to 
the remainder, in "full satisfaction, paymen~t and discharge of the suit 
and of all  matbers controverted taerein or appurtenant :" Held, that this 
agrement  was in effect a n  assignment of one half the axsets of t he  debtor 
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bank, a s  a security for its remin ing  indebtedness. 
Held further, That such assignment not being registered, w w  void against a 

creditor of the bank making the assignment; and  ithat creditor ac- 
quired a lien on the choses in  action assigned, a s  soon a s  the Oowt  below 
condemns them to his use. 

PROCEEDINGS, supplemental t o  execution, heard before Moore, J., a t  
Chambers, EDGECOMBE County, 24th November, 1874. 

The defendants having heretofore appealed to the Supreme (310) 
Court, see same entitled case, 69 N. C. 551, and the case having 
been remanded in order that an account should be taken, and for other 
purposes; i t  is now moved that  the Carolina National Bank of Colum- 
bia, S. C., be made a party, which is permitted, and that the counsel 
of the parties have leave to  file the following agreed statement of fa&, 
which is done, to-wit; 

"By consent of parties, the account ordered in the cause by the 
Supreme Court, of the amount due the Carolina Bank by the Mera 
chants' Bank, and of the value of the assets of the Merchants' Bank 
is waived; and i t  is admitrted that one-half of the assets of the Mer- 
chants' Bank, inclusive of the Jerkins' note, is insufficient to pay the 
balance due the said Carolins Bank." 

The plaintiffs, upon the foregoing statement, moved for judgment 
that the respondent, A. T. Jerkins, be ordered to  pay to  the plaintiffs so 
much of his indebtedness t o  the defendant, the Merchants' Bank of 
Newberne, as shall be sufficient to satisfy the judgment of the plain- 
tiffs. 

The Clerk being of opinion that $he f a d s  admitted presented a ques- 
tion of law, refused the motion and transmitted the proceedings to the 
Judge; who, upon consideration, declares that the plaintiffs are entitled 
rto the Jerkins debt, as  against the Carolina National Bank, and gave 
judgment that Jerkins pay to the plaintiffs so much ithereof as shall be 
sufficient to satisfy their judgment. 

From the above judgment the Carolina National Bank ap'pealed, as- 
signing as grounds: 

1. That the assignmenlt of the Merchants' Bank of Newberne to  the 
Carolina National Bank, is a valid transfer of the debt dud said bank 
by the defendant Jerkins, as against the plaintiff, of one-half of said 
debt, 

2. That the private stockholders of the Merchants' Bank, who made 
the advance of $2000 towards the cash payment to t he  Carolina 
Bank, are entitled to  be reimbursed out of the other half of (311) 
said debt due by Jerkins. 
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Merrimon, Fuller & Ashe, for appellants, submit the following: 

The paper executed by the Merchants' Bank and the Carolina Bank, 
defendants, on the 3d December, 1869, is an executed agreement, an 
equitable assignment, whereby the Merchants' Bank is released from 
its debt of $19,331, which before that  time was in suit in the Circuit 
Court of the United States. For that  release, the Merchants' Bank 
paid the Carolina Bank $10,306 in cash, and assigned of its assets, 
which consisted of the note of Jerkins and other choses in action, an 
amount equal to the residue of the former indebtedness, not to exceed 
however 60 per cent of the proceeds of its assets. 

This was "a valid, equitable assignment" of so much of the assets of 
the Merchants' Bank, not in excess of 50 per cent thereof, as would 
amount to the residue of the former debt. I n  equity i t  is to be taken 
that the parties have performed their agreements. 

Under this agreement, the Merchants' Bank recognizing its assign- 
ment undertakes to act as agent of the Carolina Bank for collection, 
not to be liable for amounts not collectable, and being empowered to  
compromise and adjust, &c., by the Carolina Bank. 

The consideration for this agreement was as follows: 
1. The Merchants' Bank of Newberne, was thereby released from its 

debt to the Carolina National Bank; the suit pending against i t  was 
dismissed; and in case 50 per cent of the collectable assets ahould 
not amount to the residue of its former indebtedness, there is a,! abate- 
ment of the deficiency and so much gained to the Merchants' Bank. 

2. On the other side, the consideration to the Carolina National 
Bank was Qhe cash payment of $10,306, and the further payment in the 

assets of the Merchants' Bank, assigned by the said agreement 
(312) and consisting of the notes to the debtors t o  that bank, to-wit, 

the notes of Jerkins and others. 
As an additional consideration, the Carolina Bank dismissed its 

suit, paid one-half the costs and released its right of action against the 
individual stockholders of the bank. 

I t  is apparent then that the instrument of December, 1869, is not a 
security for debt, but is evidence of an absolute payment and satisfac- 
tion of the debt, as appears plainly by this provision, "that the Caro- 
lina Bank agrees to accept the said payment ($10,306 in cash,) and 
the agreement just hereinbefore mentioned (meaning the assignment 
of its assets) in full satisfaction, payment and discharge of the said 
suit and all matters therein controverted or appurtenant." 

It is not an instrument to secure debts, but an assignment to pay a 
debt, and a paper evidenced by this agreemenh: "The deed not being 
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intended as a security for money, is not therefore one of those deeds in 
trust which must be registered within six months or be void as to credi- 
tors." Green v. Komegay, 49 N .  C. 69. This instrument, then, is not 
within the preseut registration act. Treating the supplementary pro- 
ceedings as  a case of garnishment, the plaintiff seeks "to recover by 
substantially an action a t  law" money due the defendanh in the execu- 
tron. Patton. v. ISrr~ztk, 29 N .  C. 441. The legal title to the Jerkins 
note, i t  is truc, is in such defendant; but the beneficial inicerest in 50 

cent of it h s  bcen asbigncd. The plaintiff would then take the 
proceeds, subject to the duties of the defendant in the execution, merely 
as  a trustee to  collect and pay over, which would be a vain thing. 

J .  L. Bridgers, Jr., contra. 

RODMAN, J. When rthis case was before us a t  June Term, 1873, (69 
N. C. 551,) i t  was assumed as conceded, that the agreement, between 
the Carolina National Bank and the Merchants Bank, was intended 
a s  an assignment of one-half of the assets of the latter, t o  the former, 
as a security for the residiuc of the debt, amounting to over 
$1 0,000. (313) 

It is now contended, apparently for the first time, that the 
agreement was intended to be, and was in effect, an absolute assign- 
ment of one-half of what the Merchanhs Bank should collect of its 
assets, to  the Carolina Bank, in consideration of a discharge and re- 
lease of the debt from the former, t o  the latter, which was released by 
the agreement; the evidences of deblt being left with the Merchants 
Bank as a co-owner, and as agent for the Carolina Bank as to its half. 
On the other side i t  is contended, that the agreement did not assign any 
part of the evidences of debts held by the Merchants Bank, but only 
the one-half of the proceeds of those debts when they should be collect- 
ed, which would be a mere personal executory contract on the part 
of the Merchants Bank, in no wise binding on its other creditors. 

It is certainly difficult to  say wha~t was the intention of the parties, 
and we regret that  the points were only suggested, and not fully 
argued. 

The language of the agreement seems almost studiously vague and 
cloudy. 

After reciting thart the Carolina Bank had sued the Merchants Bank 
in the Circuit Court of the United States t o  recover $19,331 on notes 
issued by the Merchants Bank, and that  the pmties had agreed, to 
"settle said suit, with all the matters controverted therein, or appurte- 
nant," the Merchants Rank agreed, imn~ediately {to pay the Carolina 
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Bank, one-half the debt and interest, "and to satisfy, pay and discharge 
the remainder of said indebtedness, by paying over to the Carolina 
Bank, as the same shall be reasonably collected, fifty per cent. of so 
much of all the assets of the Merchants Bank, as may be suficient 
therefor; Provided, &c." And the Carolina Bank "agrees to accept 
the said payment, and the agreement just hereinbefore mentioned, in 
full satisfaction, paymenlt and discharge of said suit, and of all mat- 
ters therein controverted or appurtenant," and to dismiss the suit. The 

agreement then proceeds t o  release the stockholders from in- 
(314) dividual liability. 

We are of opinion, that ithe Carolina Bank did not intend to 
release its debt against the Merchants Bank, and to  take either the 
agreement of that Bank, or the assignment of the half of its assets, in 
paymenit of the deb~t. The Merchants Bank is t o  pay its remaining 
indebtedness, by paying over the half of what i t  may collect, until the 
debt is paid,-but when enough shall have been collected and paid over 
to pay the sum remaining due, no more is t o  be paid. This, taken with 
the cautious language of the subsequent release, is conclusive that an 
absolute assignment of one-half the assets was not intended; for in 
that case, the Carolina Bank would have been entitled to continue to 
receive half the colleckions, after ihs debt was paid, and although the 
amount might have greatly exceeded its debt. The language of the 
releasing clause, seems carefully to  avoid releasing the debt. The 
Carolina Bank accepts the agreement, "in payment of the suit" (noh 
of the debt, sued for) "and of all matters therein controverted." We 
do not know what matter was controverted, and if the Merchants 
Bank, had in pleading in that suit, denied its liability upon the bills 
sued on, the phrase would be an exceedingly awkward and round about 
way of releasing that liability. The phrase ((and appurtenant," prob- 
ably refers only to the costs. When the intention is to release the 
stockholders, i t  is clearly and directly expressed, which shows that  
the parties knew how to use appropriate terms to  express their intent- 
ions. 

We think that the parties intended the agreement to have effect as 
an assignment of half the assets of the Merchants Bank, as a security 
for its remaining indebtedness. 

Whether, by reason of its being not a direct assignment of the assets, 
but only an executory personal covenant to pay over when collected, i t  
would, had i t  have been duly registered, have had effect as  an assign- 
ment, as to  crediitors and purchasers without acltual notice, we think 
it is unnecessary to  determine. For, we have no difficulty in saying, 
that if we regard i t  as a direct and actual assignment of the evidences 
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of debt, yet, not having been registered, it is void as to the plain- 
tiffs. Smith v. Washington, 16 N. C. 318. (315) 

The defendant then contends that the plaintiff has acquired 
no estate or lien to  which ithe law gives a preference, in the particular 
debts of Gooding and Jerkins, and as between two assignees, neither of 
whom has a legal estake or lien to which the law gives a preference, 
equity will give priority to the first in time. For this he cites Lindsay 
v. Wzlson, 22 N. C. 8. 

The principle is admiitted. The only question is, whether in this case 
the law does not give the plaintiff a preferable lien. 

The Act of 1868-'69, ch. 148, sec. 1, (Bat. Rev. ch. 17, sec. 261,) en- 
acts, that no execution shall be a lien on the personal property of the 
defendant, as against bona f ide purchasers for value, or against other 
executions, except from the levy. As the Carolina Naitional Bank re- 
leased the personal liability of the stockholders of the Merchants 
Bank, i t  was a purchaser for value. But as the ssignment was a secu- 
rity only, and was not registered, i t  was still void as against the plain- 
tiffs as we have seen. Now, a t  what time did the plaintiffs acquire any 
lien upon the debts owing by Gooding and Jerkins? 

The debts being choses in action were incapable of an actual seizure 
by the sheriff, and as by the C. C. P. sec. 264, and the following, they 
were made liable to execution, by analogy, the lien must be held to 
have been acquired when the plaintiff did what appropriated the debts 
to his judgment, as a levy would have appropriated tangible property. 
It may be that this approprialtion was made by service of process on 
the debtors under sec. 266, C. C. P., but as we are not required !to decide 
on this point, we refrain from doing so. We think, at least, an appro- 
priation was made, and a lien acquired, when the Superior Court di- 
rected the debts of Gooding and Jerkins to be applied to  the plaintiffs' 
j udgmenh. 

The plaintiff had certainly then, done what was equivalent to a 
levy. The case cited, therefore does not apply: the equities of the 
parties are not equal, for, as against the plaintiffs, the National 
Bank of Carolina has no equity, and the plaintiff has a lien a t  (316) 
law. It is just as if a debtor had made a mortgage of tangible 
goods, which was not registered when they were Ievied on under exe- 
cution. 

PER CURIAM. Judgment atlimed. 
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E. 9. AXTON v. J. M. CRAIGMILES. 

In  our prmtice, the Judge below is not requined to rwapitulmte the testimony 
given in on la trial before him a secwnd time, although om of the partie8 
may request i t  to be done. 

It is no gromud fur a new trial, that the defendant's counsel made a mistake 
in admilking in the answer the existence of a centaim contact, wbich mis- 
take was not diseoooered until after the itrial, and his Honor did righit in 
refusing it. 

CIVIT, ACTION, on a started contract, tried a t  the July (Special) Term, 
1873, of BUNCOMBE Superior Court, before Albertson, J. 

In  his complainit, the plaintiff alleged that the defendant owed him 
a commission of five per cent upon the sa,le of a certain tract of land, 
amounting to  $375, according to  the terms of a written contract, fully 
set out in the complaint. 

The contract was admi~tted in the answer, but i t  was therein charged, 
tbat it had been rescinded and ended several months before the sale of 
the land upon which commissions arc claimed. 

Upon this issue ithus raised by the pleadings, the parties went to 
trial. 

His Honor stated the evidence t o  the july and charged, that  if they 
should find $hat the contract had been rescinded or revoked by the 
pa,rtjes, the plaintiff could not recover. 

As the jury was about to retire, the case staltes, the defendant asked 
the Court t o  instruct the jury, that  if they found the contract 

(317) had been rescinded, they should find for the defendanlt. His 
Honor remarked that the instructions asked for, had been given, 

and again gave ithe charge, but without again repeating rthe testimony 
in the case. 

The jury returned a verdict for the plaintiff, and rthe defendant 
moved for a new trial upon the following grounds, to wit: 

1. Because the Court failed to recite the testimony upon the rescis- 
sion of the contract, a second time, when his Honor's arttention was 
called to it. 

2. The defendant alleged, and offered to make affidavit, tbat his 
counsel had made a mistakc in atllnitting in the answcr, the contract 
m set up in the complaint to have been made by the defendant; that 
the agent of the defendant, one Atkinson, had no authority to make 
such a contract for him, but one of a different nature, and that he had 
never authorized the contra& named in the complaint or assented to the 
same, though Atkinson had made the contract as charged. Defendant 
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also offered to make affidavit that the mistake was not discovered by 
him until after the trial of $he case. 

There was no intimation of any such defence, or of (the existence of 
such a state of facts, until after the trial was over, and i t  was mentioned 
for the first time, upon the motion for a new trial; and the defendant's 
exception to  the charge of the Court was first taken when the motion 
was made. 

The Court refused the motion for a new trial, and gave judgment in 
accordance with the verdict, from which judgmenit defendant appealed. 

Fuller & Ashe for appellant. 
J .  H .  Merrimon, contra. 

READE, J. The first exception to his Honor's charge is, that he fail- 
ed to recite the testimony upon the rescission of the contract a second 
time, when his attention was called to it. 

It is the duty of the Judge "to state in a full and correct manner 
the evidence given in the case." Rev. Code, ch. 31, sec. 130. But 
he need state only such parts and so much as is necessary to aid (318) 
the jury in passing upon the issues submitted. State v. Lipsey, 
14 N.  C. 485; State v. Harvey, 19 N.  C. 390; Bailey v. Poole, 35 N.  C. 
404. All this we are to assume his Honor did; indeed, i t  is stated in 
the case that  he did. The exception that he did not recapitulate the 
testimony a second time is of the first impression in our practice. The 
exception is nolt favored. 

After the verdict for the plaintiff, the defendan4 moved for a new 
trial upon the ground that his counsel had made a mistake in admit- 
ting in the answer that such a contract ever existed, and thak he had 
not discovered the mistake until after %he trial. This he offered to 
show by his own affidavit. His Honor refused a new trial, and the de- 
fendant excepted. If the alleged mistake had been satisfactorily 
proved, still his Honor might well have refused a new trial in the 
exercise of his discretion, because mistakes or want of skill, or other 
faults of attorneys in the management of cases are nolt always excu- 
sable, and must usually be a t  the expense of their clients, and not of the 
clients on the olther side. And certainly it was considerate in his 
Honor in this case not to rely upon the proffered affidavit of the defend- 
ant himself, after he had admitted in his answer that there was such 
a contract, but alleged that it, had been rescinded, and upon the trial 
made no issue except upon the rescission. We do not think i t  necessary 
to enter into the discussion of the question whether the refusal t o  grant 
a new {trial for the cause assigned was discretionary with his Honor, or 
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whether we can review him, because, if discretionary, i t  is fatal to hhe 
defendant, having been exercised against him, and if subject to our 
review, we agree with his Honor. 

There is no error. Judgment will be entered here for plaintiff. 
PER CURIAM. Judgment affirmed. 

HENRY REIGER v. COMMISSIONERS O F  THE TOWN O F  BEAUPORT. 

The Commissioners of a Cown, authorized to subscribe lo the mpittal stock of a 
corporation, upon i ts  beiug so ~ o t e d  by a "majo~rity of the voitcrs of said 
town qualified to vote for Commissioners," a r e  justified in subscribing the 
amount vo~ted, if a majorilty of the votes cast ait the election held for that  
purpose be in favor of such subscription, although a majority of all the 
voters of the town did not vole. 

CIVIL ACTION, to recover a bond issued by thc corporation, commenc- 
ed in a Justice's Court, and carried by appeal ito the Superior 

(319) Court of CARTERET County, from whence i t  was removed to the 
Superior Court of WAKE, when it was tried a t  Spring Term, 1873, 

before Albertson, J., upon the following CASE AGREED: 

The bond upon which the suit is brought, was given by the Com- 
missioners of the town of Beaufort to  C. R. Thomas, President of the 
Beaufort Steam Feriy Boat Company, under the authority granted by 
the provisions of the act of 18513-'59, incorporating said company. 
Section 5 of that act reads: "That i t  shall be lawful for the Commis- 
sioners of thc town of Beaufort, to subscribe by their agent, for such an 
amount of stock in said company as they shall be authorized to sub- 
scribe by a majority of the voters of said (town, qualified to vote for 
commissioners, whosc sense of subscribing a particular amount shall be 
previously ascertained, by opening a poll for that  purpose, a t  such 
times and on such notice, and in such mode, as the Commissioners shall 
direct; and the said Commissioners shall have power to negotiate a 
loan or loans, and issue the bonds of the town as security for the pay- 
ment of said loan or loans, and shall be authorized to lay a tax on the 
lands and polls of said town for the payment of the said subscription." 

On thc 24th February, 1859, the Commissioners of the town of Beau- 
fork ordered thalt the clerk advertise a t  the Court House and three other 
public places, that an eIcction would be heId a t  the Court House on 
Saturday, the 26th of said month, to take the sense of the citizens as 
to whether the Conlrnissioncrs should subscribe $2,000 in addition 
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to the subscription of $4,000, theretofore made to  the stock (320) 
of said Company. The election was held, when 62 voted in 
favor of "subscription7' and only 2 (two) voted against it, whereupon 
the Commissioners "Resolved, that the Treasurer of the town subscribe 
$2,000 to  the stock of the Beaufort Sheam Ferry Boat Company, and 
receive a ce14ificate of stock therefor. 

"Resolved, further, That a bond or bonds, payable a t  twelve months, 
bearing interest from date and signed by a majority of the Commission- 
ers, be issued by the Treasurer in paymenlt of said subscription, and 
that the Treasurer be authorized to  sell said bond or bonds for any 
sum not less than 90 per cent and that he be authorized to charge the 
loss on the sale of said bonds, if any, in his account upon vouchers 
therefor." 

In  pursuance of the foregoing ordinance, .the bond, the same sued 
on in this action, was issued and assigned by C. R. Thomas, for value 
to the plaintiff, before i t  became due; and all the bonds issued by virtue 
of said ordinance, were issued a t  par, and the town received therefore 
stock in said Company of the value of the face of the bonds. 

It is admitted that 68 is less than a majority of the voters of said 
town, qualified a t  that time to vote for Commissioners. 

Upon the hearing, his Honor gave judgment for the plaintiff, which 
being cerhified to the Superior Court of Carteret, the defendants appeal- 
ed. 

Green for appellants. 
Haughton Battle & Son and Hubbard, contra. 

P E ~ S O N ,  C. J. The plaintiff is a bona fide holder of a bond issued 
by the Commissioners of the town of Beaufort. The "case agreed" sets 
out no fact upon which a recovery can be resisted. 

The town issued its bonds, received ithe value thereof in stock of *he 
Company, and the town cannot, as against a bona fide holder of one 
of its bonds, be heard to allege that the bond is void, by reason 
of the fact that the consent of the voters of the town had not (321) 
been duly ascertained. 

Indeed, we incline to  the opinion, that the construction contended 
for, to  wit: ithere must be a majority of all the voters of said town 
qualified to vote for Commissioners is too narrow, for the act goes on 
to provide, "whose sense of subscribing a proposed amount shall be 
previously ascertained by opening a poll for that purpose, after adver- 
tisement," &c. The meaning of which is, that all of the voters of the 
town who do not choose to attend a t  the poll, are to be taken as assent- 
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ing to  the result of the election according to  the votes actually polled. 
This is the usual course. The Commissioners acted upon it, and issued 
the bonds. If the intention was to add a further restriction, lthere 
ought to have been an express proviso that the assent of the voters of 
the town can only be given by a vote of a majority of all of the voters 
of the town to be actually polled. 

Here the assent of the voters of the town is left t o  be ascertained by 
opening a poll after due advertisement, kc., which of course is lefit to  
depend upon the majority of the votes cast a t  such election. 

No error. 
PER CURIAM. Judgmenit affirmed. 

R. R. v .  Comrs., 72 N.  C.  490; ATornzent v. Charlotte, 85 N.  C. 398; 
McDowell v Const. Co., 96 N. C. 529; Clark v. Statesville, 139 N.  C. 
498; Vann  v .  Comrs., 185 N.  C. 172. 

ISAAC W. JONES v. CHARLES I?. WAGONER, S H E Z I ~ .  

A rule on a Sheriff to  show cause why he has not obeyed the mandate in  an 
execution and sold certain land, and the reversionary interest therein, is 
well answered, by showing that  the land had been assigned as  a home- 
stead, and by pleading the act of 1870-'71, forbidding the sale of the rever- 
sionary interest, and )the rule muslt be discharged. 

APPLICATION for a mandamus, heard by Clozd, J., a t  the Fall Term, 
1873, of the Superior Court of ROWAN County. 

(322) In his complaint the plaintiff alleges, that a t  January Term, 
1872, of Rowan Superior Court, he recovered a judgment against 

one Styres; that on the 3d July, 1873, he caused an execution to issue on 
such judgment which came regularly into the sheriff's hands. Plain- 
tiff further alleges, that a~ t  the time the judgment was docketed, Styres 
owned in fee a tract of land in said county, of sixty-nine acres, or 
thereabouts; that in September following, Sityres and wife conveyed 
said tract of land to one Long for the purpose of defrauding the credi- 
tors; and that  soon thereafter the plaintiff demanded of the sheriff the 
defendant herein, that he should sell the land, notwithstanding the con- 
veyance to Long. That the sheriff advertised the same to be sold, but 
afterwards refused to sell on account of the homestead law. Plaintiff 
then demanded that the reversion in said land after the provisions of 
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lthe homestead was complied with, should be sold, which the defendant 
refused. 

The defendant admits most of the allegations in the answer and 
states, that  he caused Styres homestead and personal property exemp- 
tion to be laid off, which took his land and all his personal property, 
and that he refused, aching under advice to sell the reversionary right 
of Styres. 

His Honor being of opinion that the plaintiff had not made out a 
sufficient case to authorize a mandamus, dismissed the case, whereupon 
the plaintiff appealed. 

McCorkle & Bailey for appellant, cited C,.ummen v. Bennett, 68 
K. C. 494 authority for the sale of the reversion. 

1. As to sale of homestead by Styres, distinguishable as in (323) 
our case the deed was by Styres and wife and privy examina- 
tion pursuant to the provisions of Art. X, sec. 8 Constitution. 

Craige & Craige, and Jones d% Jones, contra. 

PEARSON, C. J. The question as to whether mandamus will lie to 
compel a sheriff \to sell land under a fieri facias is waived by treating 
this as a rule upon the sheriff in the case, Jones v. Styres, to show cause 
why he shall not be ordered as an officer of the Court to execute the 
writ. 

Treating i t  in that  way the sheriff shows for cause the homestead 
act and the act of 1870-71, forbidding the sale of reversionary interest 
or estate after the homestead expires. 

At common law land was noit liable for debts, and a party was trust- 
ed on the faith of his personal property and the remedy against his 
body. 

Statute Elegit, 13 Edw. 1, gave the creditor a right to extend the 
one-half of the debtors land a t  a yearly valuation until the debt was 
discharged. Our statute of 1784 subjected land to sale. The act of 
1872 subjects trusts, estates and equities of redemption to  sale under 
execution. 

Clearly the General Assembly has power to repeal these statutes, and 
there could be no objection on rthe score of impairing the obligation of 
contracts, provided the repealing act was confined to  debts thereafter 
contracted. The homestead act and the act forbidding the sale of the 
reversion until after rthe homestead estate runs out, are in effect only 
partial repeals of the then statutes above referred to. 

The debt in our case was contracted in 1872, (as we infer from the 
manner in which the case is stated, and from what was said on the 
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argument,) so this pa~ t i a l  repeal of the act of 1874 does not impair the 
obligation of the contract sued on. The plaintiff a t  the time he gave 
the credit had notice that he could not subject the land, unless there 

was an excess over and above the value of the homestead. 
(324) We are unable to see how the deed from Styres and wife to 

Long can effect the question, for supposing it be fraudulent and 
void as to creditors, it cannot have the legal effect rto enlarge the rights 
of creditors, so as to put the homestead out of the way. Crmnzmen v. 
Bennett, 68 N. C., 494. 

We concur in the ruling of his Honor, and order "the rule" 60 be dis- 
charged a t  the cost of the plaintiff. 

PER CURIAM. Judgment affirmed. 

D. F. WILSON AND OTHERS V. R. J. ABRAMS, ADM'R., AND OTHERS. 

The proper practice in  la proceeding against a n  Administrator, who alt the time 
was Judge of Probate, seems to be, to make the summons returnable before 
him, and then, under the provisions of the ac~t of 1871-72, chap. 197, trams- 
fer  the whole proceedings before the District Judge, who will make the 
necessary orders in the premises. 

Exceptions to the  report of a referee, that  he adopted a former settlemen~t as 
the foundation of his report; that  he stated no evidence upon which he 
found the facts reponted; that he  filed no vouchers nor receipts, nor did 
he refer to any authorizing the disbursements reported; and that he did 
not state when certain judgments were obtained, a r e  all  well taken, and 
the reportt was properly sat aside. 

SPECIAL PROCEEDINGS, (petitioner againslt an administrator for a set- 
tlement,) tried upon exceptions to the report of a commissioner, before 
Logan, J., at  Spring Term, 1873, of the Superior Court of POLK County. 

The plaintiffs are the distributees and next of kin of Charles Wilson, 
deceased, of whose estate the defendant, R. J. Abrams, is the adminis- 
trator. The summons was returnable before the Judge of Probate, who 
was a t  the time, Abrams, the administrator, on the 2nd Monday of 

March, 1870, a t  which time Abrams having accepted service, 
(325) filed his answer. At the time the answer was put in, by order 

of the Cou~ t ,  (his Honor,) it was referred to  R. W. Logan, to 
take an account of the administration. The case was thereafter con- 
tinued on the Superior Court docket, from term to term, until Fall 
Term, 1871, when the referee made his report, to which report plaintiffs . 

265 
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excepted. The first six being the only exceptions considered by this 
Court, are  as follows. 

1st. The Commissioner adopted the settlement of the administration 
made ex parte with the Court, in 1860, instead of going back to the 
inventory and the sale list of the administrator. 

2nd. The Commissioner has not reported the evidence, upon which 
he bases his report, neither as  to  receipts nor disbursements. 

3rd. None of the vouchers and receipts allowed, have been filed, 
numbered or referred to, so as t o  enable any person to see or examine 
them. 

4th. H e  has not stated when the Confederate money on hand was 
collected, and on what account; so as to  show whether the administra- 
tor is accountable for i t  in good money or otherwise. 

5th. He has not reported when the judgment for $1,947.90 on J. S. 
Ford and others was obtained. 

6th. Nor the judgment on the note of D. F. Wilson, $335.19, and 
others. 

(Other exceptions omitted.) 
At Spring Term, 1873, the exceptions were overruled by his Honor, 

and a t  Fall Term succeeding, plaintiffs moved to vaca,te the order over- 
ruling (the exceptions, and confirming the report, for want of jurisdic- 
tion; and furthermore, that  the cause be transferred to  the Court of 
Probate of some other county in the judicial district, for the reason 
that  defendant was Judge of Probate of (the county wherein the case 
was pending. 

Both motions being refused by his Honor, the plaintiffs appealed. 
McCorkle & Bailey and J. C. I,. Harris, for appellants, filed 
the following brief: (326) 

I. As to jurisdiction: Superim Court has two departments; 
the Court of Probate, under the  control of the Judge of Probate, and 
the Superior Court proper, under the control of the ,Judge of the Dis- 
trict. The jurisdiction of the Court of Probate, which is expressly 
defined in the Constitution, Art. X., sec. 17, is original, and cannoit 
be exercised by the Judge of the Superior Court, except upon appeal. 
Hunt v. Sneed, 61- N.C. 180; Rowland v. Thompson, Ibid 714; McAdoo 
v. Benbow, 63 N. C., p. 461. The order of reference was made a t  Fall 
Term, 1870. A t  that  time his Honor had no power to  make the order. 

If the proceedings were returnable to !the regular term, the principle 
laid down in Hunt  v. Sneed, Rowland v. Thompson and McAdoo v. 
Benbow, applies. 

The jurisdiction of the  Probate Court being a constitutional grant, 



IN THE SUPREME COURT. 170 

the curative act of 1870-'71, chap. 108, cannot effect the quedion of 
jurisdiction, for lthe power to  ratify cannot be exercised except where 
the party exercising, could originally create the jurisdiction. 

Treated as in the Probate Cour.t, the Judge of Probate should have 
taken an account and rendered judgment, as his Honor could only 
take jurisdicltion on appeal, except to try an issue of fact transferred, 
unless he had been called upon pursuant rto the provisions of the Act 
of 1871-'72. 

The record does not show how the matter got before the Judge of the 
district. 

11. As to  the exceptions: 
1. A master in taking an account cannot act upon facts of his own 

knowledge. 22 N. C., 229, Bissell v. Boyman; Larkins v. Murphy, 68 
N. C., p. 381. 

2nd Exception. A commissioner ito whom a matter has been refer- 
red by the Court, should state in his report all the evidence, 

(327) upon which the report is founded, otherwise i t  will be set aside. 
Mitchell v. Walker, 37 N. C., 621. 

When a case is referred to  a Clerk and Master, he must state in 
writing, in his report to the Court, all the testimony heard by him, and 
upon which his report is founded. Faucett v. Mangum, 40 N. C., 53. 

3d Exception. If the Master allows items in an execultor's or ad- 
ministrator's account, without vouchers therefor, and does not state the 
evidence upon which ithe allowance is made, the items, will upon ex- 
ception taken to rthem, be again referred to  the Master, that he may 
~evise  them and set forth the grounds of his allowance, so that lthe 
Court may be enabled to  decide upon the correctness of his judgment. 
Peyton v. Smith, 22 N. C., 325. 

4th Exception. The report ought to state everything the reference 
directs. It ought, therefore, to  show in ithe case of the receipt of Con- 
federate money, when the same was received and under what circum- 
stances. Quintx v. Quintx, 3 N. C., 182. 

When a report is made upon accounts exhibited to the Master, such 
accounts should accompany the report, rthat the Court may see the 
correctness of the Master's inferences. Jeffreys v. Yarborough, 9 
N. C., 307. 

5th Exception. Quintx v. Quintz, supra. 

Schenclc, contra. 

READE, J. The Couh of Probate has jurisdiction "to audit the ac- 
counts of executors, administrators and guardians," under the Code, 
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subject t o  transfer and appeal, as  in other cases. See also, Con. Art. 
IV, sec. 17. 

Where a Judge of Probate was, a+, the time of his election, adminis- 
trator of an  estate, i t  was supposed t o  be contrary to  principle itha5 he 
should audit an account of his own; and, therefore, the act of 1871-"72, 
chap. 197, sec. 1, provides that  in such case the Judge of the Superiol* 
Court may make such order as may be necessary in the settle- 
ment of the estate; and may audit the accounts or appoint a (328) 
Commissioner to do so, and report to the Judge for his approval, 
&c. See Battle's Rev., chap. 90, section 6. And when the account is 
approved by ithe Judge, he shall order the Judge of Probate t o  make: 
the proper record. 

I n  the case before us, the defendant was Probate Judge, and was ad- 
ministrator a t  the time he was elected. So that  i t  is a case in which 
he could not audit the account, and falls under the act aforesaid, au- 
thorizing the Judge of the Superior Court t o  act. 

The summons was returnable before the Probate Judge; but the 
record does not show that  any acition was taken by him, or that  the 
parties moved before him, and the next we hear of the case i t  is before 
the Judge in term, and lthe plaintiff files his complaint and the defend- 
ant answers, and the Court refers t o  a Commissioner to  audit the ac- 
counts, who reports an account, t o  which exceptions are filed by the 
defendant which are overruled and the defendant appeals. 

This is the first, case of the kind that  has been before us. and the 
practice is new. Inasmuch as the Probate Judge can not audit an ac- 
count in a case where he is a party, i t  would seem tha t  the summons 
ought t o  be returnable before the Superior Court Judge; but then, lthe 
Con., Art. IV, sec. 17, confers upon the clerk jurisdiction to  audit the 
accounts of administrators, &c., without having excepted the case in 
which he himself shall be ithe administrator. The course pursued in 
this case may be the most convenient solution of the difficulty; return 
the summons before the clerk or Probate Judge, which answers the 
constitutional requirement, and then, as the Superior Court has juris- 
diction by transfer or appeal, i t  may proceed under the act of 1871-'72, 
supra. 

There is therefore, no force in the objection on the part of the de- 
fendant, ithat the Judge of the Superior Court had no jurisdiction. He 
had jurisdiction of the subject matter-original under the act afore- 
said; appellate under the Constitdion and the Code. And he 
had jurisdiction of the person, by reason of the acceptance of (329) 
service, and the appearance and answer, whatever may have 
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been the irregularity of transferring the case from the Probate t o  the 
Superior Court. 

The first six exceptions on the part of the plaintiff to  the report of 
lthe Commissioner are well taken, which show the report to be so radi- 
cally defective that the account will have to be stated anew, and there- 
fore it is not necessary that  we should notice the other exceptions. 

The excepkions were considered below a t  Spring Term, 1873; but his 
Honor did not deliver his opinion until after the term expired, and 
therefore the plaintiff had not the opportunity to appeal. This entitled 
the plaintiff ah Fall Term to have the judgment, which had been enter- 
ed as of Spring Term vacated. 

There is error. This will be certified and the case remanded to the 
end that the judgment may be vacated, the exceptions sustained, (the 
first six, ithe others not passed on,) the report set aside, and a new ac- 
count ordered, and such other proceedings had as the law directs. 

PER CURIAM. Judgment accordingly. 

B. W. BELL AND OTHERS V. ChLEB KING, EXECUTOR, &c. 

Courts of Probate have original jurisdiction of special proceedings for the 
recovery of distributive shares and legacies which have not been aesented 
to by the Executor. When, howerer, actions for the same have been 
brought to regular terms of the Superior Cou~ts ,  the defect is cured by 
the act  of 1870-'71, chap. 108, (Bat. Rev. chap. 57, s m .  425, 426.) 

An Executor had no right, in the Fall of 1863, to collect good notes belonging 
to his testator's estate, m d  invest the proceeds in Collfederate bo~lda. 

CIVIL ACTION, in the nature of a special proceeding to recover a 
legacy, heard by Henry, J., a t  the Fall Term, 1873, of BUN- 

(330) COMBE Superior Court. 
The case was referred, and the report of the referee excepted 

to  by the defendant. His Honor, on the trial below, sustaining the 
exception, the plaintiffs appealed. 

The facts of the case, with the exceptions to the report and the opin- 
ion of the Judge below, are fully stated in the opinion of the Court. 

McCorkle & Bailey for appellant. 

J. H. Merrimon, contra, cited and relied on Hunt v. Sneed, 64 N. C. 
176; Heilig v. Foard, Ibid, 710; Sprinkle v. Hutchinson, 66 N. C. 450; 
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Act of 1870-'71, chap. 108, does not apply to  proceedings to recover 
legacies; Bat. Rev. Chap. 49, sec. 119, relieves executors from liability 
where they receive Confederate money, citing Franklin v. Vannoy, 66 
N. C., 145, as t o  Amnesty Act; Baird v. Hall, 67 N. C. 233. 

SETTLE, J. This was an action for the recovery of a legacy, made 
returnable to  thc regular Spring Term, 1870, of ithe Superior Court for 
Macon County, and removed by consent of parties a t  Fall Term, 1871, 
to the county of Buncombe. 

The first question for our consideration is one of jurisdiction. 
"The Clerks of the Superior Courts shall have jurisdiction 

of the probate of deeds, the granting of letters testamentary and (331) 
of administrztion, the appointment of guardians, the apprentic- 
ing of orphans, to audit the accounts of executors, administrators and 
guardians, and of such other matters as  shall be prescribed by law." 
Consltikution, Art. IV. sec. 17. Here is an express grant of jurisdiction 
to  grant letters testamentary and of administration, and to audit the 
accounts of executors and administrators; but the manner of enforcing 
the collec~tion of legacies and distributive shares, is left to be regulated 
by legislation. 

And this was done by the Act of 1868-'69, ch. 113, sec. 83. We have 
held, that  in every case where the Court of Probate can give an ade- 
quate remedy, the party asking i t  must apply to that Court; and thart 
i t  has, under the clause of iche Constitution and the legislation, supra, 
original jurisdiction of special proceedings for the recovery of dis~tribu- 
tive shares and legacies, which have not been assented to by the exc- 
cutor. But since those decisions the Legislature has passed the act of 
3870-'71, ch. 108, for the express purpose of curing such mistakes, as 
the one before us. His Honor was of opinion that this aclt, if not un- 
constitutional, did not apply to  acltions for the recovery of legacies, 
since special proceedings for certain other purposes are mentioned in 
the act, and the subject of legacies is not mentioned. 

But this construction is too narrow, and would defeat many of the 
beneficial purposes of an act which was intended to cure defects of 
jurisdiction, not only in petitions and special proceedings, but also in 
any action which may have been improperly brought. Much of the 
jursdiction of Clerks or Probate Judges has been conferred by legisla- 
tion and is subject to be changed by the same. The act of 1870-'71, 
supra, was re-enacted and enlarged on the 3d day of March, 1873, acts 
of 1872-'73, ch. 175. And i t  is worthy of observation that the act of 
1870-71, has been brought forward in Battle's Revisal, ch. 17, secs. 
425-426. We do not see that these acts infringe the Consti- 
tution, and the decisions of the Court have treated the subject (332) 
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of jurisdiction, as one to be regulated by legislation. In  McAdoo 
v. Benbow, 63 N. 6. 461, the Chief Justice in delivering the opin- 
ion of the Court, says that under the provision of the Constitution, 
which ordains that the Clerks of the Superior Courts shall have juris- 
diction "of such other matters as shall be prescribed by law," the Gen- 
eral Assembly had power 60 enact the Code of Civil Procedure, by 
which the functions of the Superior Court is to some extent divided 
between the Judge a d  the Clerk; and under this same clause the 
General Assembly has power to repeal, suspend, modify or change its 
enactments, so as to make writs of summons returnable to Bhe regular 
terms of the Superior Courts. But notwithstanding his Honor held 
that he had no jurisdiction, he proceeded to dispose of the case upon its 
merits, and we khink that he has erred in his conclusions of law, upon 
the facts found and reported by the referee. It appears that the testa- 
tor died in 1859, leaving a last nil1 end testament, in which he be- 
queathed to the plaintiffs a legacy of two thousand dollars; that the 
defendant qualified as his executor, and on the 25th day of January, 
1860, sold personal property to the amount of $19,592.14, and took 
notes with good security therefor, payable twelve months after date; 
that there was cash and good notes on hand a t  the death of the testa- 
tor, which came to the hands of the defendant to the amount of 
$5.042.58; that after the death of the widow of the testator in January, 
1862, he sold the property which had been bequeathed to her for life, 
in February, of the same year, on a credit of twelve months, for the 
amount of $3,362.23, and that the Mills note amounted to $1,406.74, 
the whole amounting to $29,403.70. It further appears that the Com- 
missioners who settled with the defendant, under an order of the Court 
of Pleas and Quarter Sessions for Polk County, a t  March Term, 1864, 
found that he should be charged, after deducting all credits and vouch- 
ers, with the net amount of $28,498.82, and that the defendant acknowl- 

edged that  amount 60 be correct. The defendant admits that 
(333) he never paid any part of this legacy. These facts, found by 

the referee, are not denied, and we could not fail to  notice that 
the defendant, in his answer, contents himself with ithe general allega- 
tion, that  "in good faith he collected all the debts due the estate, except 
some very small amounts in Confederahe money," but, he does not 
inform us when he collected the money. We only see, from the facts 
found by the referee, that he coIlected some of i t  a t  Fall Term, 1863, 
of Henderson Court, and other portions of i t  after that time, and that 
he "showed a certificate for $3,000 deposited out of these funds for the 
benefit of the plaintiffs, and to pay their legacy, in the name of Caleb 
King, executor of J. King, dated March 12th, 1864." Why did he 
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collect these good notes in the Fall of 1863, and afterwards? Was it  
for the purpose of turning good notes into Confederate script? There 
was no occasion for this collection and re-investment, tha t  we can see, 
and the defendant has furnished us no good reason for so doing. We 
think that  the whole current of the decisions, in this State, is against 
the defendant, and that  he should be held responsible for this legacy. 
But i t  is objected, that  while the referee charges the defendant with 
interest, he does not fix the time a t  which the legacy should begin to  
bear interest. We presume that  i t  was intended t o  charge the defend- 
ant with interest from and after the date of his settlement with the 
Commissioners, t o  wit; a t  March Term, 1864, of the Court of Pleas 
and Quarter Sessions for the County of Polk; but this is not expressly 
stated by the referee, and the counsel for the plaintiff removes this ob- 
jection by declaring his readiness to  remit all interest. This certainly 
answers to  the defendant's exception. 

The judgment of the Superior Court is reversed, and judgment enter- 
ed here for the plaintiff for two thousand dollars, the amount of the 
legacy. 

PER CURIAM. Judgment reversed and judgment for plaintiff. 

Herring v. Outlaw, 70 N .  C. 336; Bidwell v. King, 71 N.  C. 288; 
Hendrick v. Mayfield, 74 N. C. 632; Johnson v. Futrell, 86 N. C. 125; 
Ward v. Lowndes, 96 N. C. 377; Lowe v. Harris, 112 N. C. 490; Settle 
v. Settle, 141 N. C. 564. 

OLIVER HERRIXG v. JULIA E. OUTLAW, ADM'X AND OTHERS. 

The irregularity of bringing a suit against an Administrator for  the settle- 
ment of his intestate's estaite, in  the Superior Court at term time, insitead 
of in the Probate Court, is cured by sees. 425, 426, chap. 17, Bat. Rev. 

CIVIL ACTION, (in the nature of a special proceeding,) tried before 
Clarke, J., a t  Spring Term, 1873, of DUPLIN Superior Court. 

The plaintiff's summons was returnable before the Superior (334) 
CourC in Term time. Defendants demurred; assigned as a 
ground the want of jurisdiction. His Honor sustained the demurrer 
and gave judgment dismissing the action; from which judgment plain- 
tiff appealed. 

Smith & Strong for appellant, submitted: 
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I. A creditor's bill may be brought against the heirs and the exe- 
cutor or administrator by any one or more of the creditors, in behalf 
of all who choose to  come in and make themselves parties t o  the ac- 
tion. Adams' El pages 480 to 586; Wadsworth v. Davis, 63 N. C., 251, 
and cases there cited. 

11. Where a debt is demanded, the action should be brought ko Term; 
when a legacy, before the Probate Court. Heilig v. Foard, 64 N. C., 
710. 

111. Even a Legacy should be collected in the Superior Court, if i t  
has been assented to  by the executor. Miller v. Barnes, 65 N. C., 67; 
Pullen v. Hutchins, 67 N. C., 428. 

IV. This is an acition founded upon a bond upon which judgment 
has becn obtaineds and the administrator fixed with assets, but having 
committed a d ~ v n s t a v ~ t  of the perishable property, and the bond of 
the administrattor being insolvent, thc plaintiff is entitled to the relief 
demanded in the complainh to have his debt satisfied out of the real 
estate of the intestate; and if lthe plaintiff is entitled rto relief, although 

it may not bc precisely the relief demanded in the complaint, i t  
(335) is the duty of the Courlt to grant relief, though it may be in a 

manner and form different from that demanded in the complaint. 
Furman v. Moore, 64 N. C. 358; Gudger v. Baird, 66 N. C. 440. 

W. A. Allen, and Battle 6% Son, contra: 

I. The authority of Wadsworth v. Davis, cited by the counsel for 
the plainitiff, has no application, because the suit was instituted in that  
case prior to the passage of the act for "the setttlement of the estates 
of deceased persons" 1869. 

11. Heilig v. Foard also inapplicable, because the primary object 
of that suit was not to obltain a settlement of the estaite of the deceased. 

111. This action being for an account and selttlement of the dedeas- 
ed's estatc, Hunt v. Sneed, 64 N. C. 176, and Sprinkle v. Hutchinson, 
66 N. C. 450, are applicable and control this place. The latter po~kion 
of the paragraph in Sprinkle v. Hutchinson, ending about midway the 
43d page, expressly decides the jurisdiction in this case against the 
plaintiff. Pelletier v. Saunders, 66 N. C. 261. 

The act of 1869-'70, construing the act of 1868-'67, for the "settle- 
ment of the estates of deceased persons," expressly puts the jurisdiction 
of this case in the Probate Court, just as in cases of administration 
where the letters have been granted since July 1869. Laws of 1869- 
'70, ch. 58, sec. 1, page 99. The clause is in lthe proviso in section 1. 
Battle's Rev., ch. 45, see. 58. 
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Hinlon v. Whitehurst, 68 N. C. 316, not in point. Question of juris- 
diction not made in the pleadings, and there some of the defendants 
seem to have been heirs of ithe intestate. 

I n  our case i t  is apparenlt that the only object was to require the 
administrator t o  sell the lands-just as in Pelletier v. Saunders, supra. 

SETTLE, J .  This is an action in the nature of a creditor's bill, com- 
menccd in April, 1872, against the administratrix and heirs-at- 
law of B. R. Outlaw, deceased, and made returnable to the (336) 
Superior Court at  term time. 

His Wonor dismissed the action for want of jurisdiction. 
Without pausing to  enquire whether the action was properly brought 

or not, it is sufficient to say that in Bell v. King, supra, we have held 
that the act of 1870-'71, ch. 108, re-enacted by lthe acit of 1872-'73, 
ch. 175, and brought forward in Battle's Revisal, chap. 17, secs. 425, 
426, does not conflict with the Constitution, and ithat it, cures irregu- 
larities and defects in the manner of bringing actions, &c., before one 
Court when they should have been brought before another. 

The judgment of the Superior Court is reversed, Ithe demurrer over- 
ruled, and the case remanded to be proceeded in according to law 

PER CURIAM. Judgmcnt reversed. 

Johnson v. Futrell 86 N. C. 125; Ward v. Lowndes 96 N. C. 377; 
Lowe v. Harris 112 N. C. 490. 

STATE v. EL). SIMONS. 

I n  a n  indictment for  larceny, the ownership of the property stolen is charged, 
"100 Ibs of cotton, the propenty of C ,  100 lbs. of oo~tton, the property of 
G:" Held, that  the objection to the indictrnen~t on acoounlt of duplicity 
and obscurity, would have been fatal o n  a motion to quash, but that  
the defect is cured by verdiot, a s  provided in chap. 35, secs 15 and 20, 
Itev. Code. 

INDICTMENT, (for Larccny,) tried a t  the Fall Term, 1873, of RICH- 
MOND Superior Court, to which it had been removed from Anson Supe- 
rior Court, before his Honor, Judge Buzton. 

The defendant was charged in lthc following indictmenlt: 
"The jurors for the Statc upon their oath present, that  Ed. Simons, 

a person of color, late of the county of Anson, on the 1st day of Janu- 
ary, 1873, with force and arms, a t  and in the county aforesaid, 
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(337) one hundred pounds of cotton, of the value of five dollars, of 
the goods and chattels of L. H. Covington, one hundred pounds 

of cotton of the value of five dollars of the goods and chattels of Dan- 
iel Gatewood, then and there being found, feloniously did steal, take 
and carry away, contrary to  the form of the statute in such case made 
and provided, and against the peace and dignity of the State." 

The proof was that  L. H.  Covington carried several thousand pounds 
of his seed cotton t o  the gin-house of Daniel Gatewood to be ginned, 
and while the coltton was being ginned, several hundred pounds were 
stolen; and the evidence implicated the defendant in the larceny. 

For the defendant, i t  mas insisted that the indictment contained hut  
a single count, in which the joinit ownership of the cotton by Covington 
and Gatewood was alleged; and that  in order to  convict the defendant, 
such joint ownership must be proved, otherwise the defendant should 
be found not guilty; and his Honor was asked so t o  charge the jury. 
This, his Honor declined to  do. Defendanit excepted. 

The jury were instructed by the Court, that  in case of bailment. 
where the property bailed was taken, the ownership may be alleged 
t o  be in the general owner, or in the bailee; that this indictment con- 
tained two counts, and tha t  if either was supported by the evidence, 
i t  was sufficient. To this charge, defendant again excepted. 

The jury found the defendant guilty. Rule for a new trial; nlle 
discharged. 

Defendant then moved to arrest the judgment, on the ground tha t  
the ownership of the prope~ty  stolen, was defectively stated in the 
indictment. Motion overruled. Judgment and appeal by defendant. 

Steele & Walker, for the defendant. 
Attorney-General Hargrove, for the State. 

PEARSON, C. J. "It is safest to  follow the beatten path." According 
t o  the established forms, this indictment would have contained 

(338) two distinct counts, one charging the cotton to  be the property 
of Covington, the other charging the cotton to  be the property 

of Gatewood. This mode of allegation would fit the proofs, whether 
the cotton, upon rthe evidence, turned out to  be the property either of 
Covington or of Gaitewood. 

It is evident, on the face of this indictment that  i t  contains but one 
count. This departure from "the beaten path," gives rise to  the ques- 
tions presented by the record. 

1st. Supposing the bill of indictment to  have only a single count, we 
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do not concur in the conclusion of thc counsel of the defendant that, 
ergo, the ownership of the cotton is charged as the joint properity of 
Covington and Gatewood; on the contrary, the purpose is manifest to 
allege a several property in the cotton, so there is no variance between 
"allegata and probata." 

2d. The proposition laid down by l ~ i s  Honor that in cases of bail- 
nlent, lthe ownership may be alleged, either in the general or the special 
owner, was conceded on the argument, and i t  being clear that the error 
of his Honor in holding that the bill of indictment conhained two counts 
111. lead of a angle count was wholly immaterial, except so far as the 
fact that  an indictment containing but a single count mighlt be liable to 
objection on the ground of duplicity. The case is narrowed down to 
that point. We have scen that the indictment cannot be taken to 
charge that the cotton was the joint property of Covington and Gate- 
wood, so we must take it, thak in the same count i t  is charged that the 
defendant stole one hundred pounds of cotton, the property of Coving- 
ton, and that  he also stole one hundred pounds of coltton, the property 
of Catewood. If the indicitment be that the stealing was done a t  differ- 
ent times and by different acts, then the indictment is defective for dup- 
licity; but if the intendment be that the cotton of Covington and the 
cotton of Catewood was stolen a t  the same time and by the same act, 
then according to  the authorities cited on the argument the indictment 
is not defective for duplicity. Bishop on Crim. Prac., secs. 192, 193, 
194, cited on the argument. For illustration, a man by one 
blow, strikes A and U. An intlictmcnt in our Court, charging n, (339) 
battery ulpon B and B was held not defective for duplicity. So 
an indicitnwnt charging in our Court that the prisoner assaulted A and 
B, and s t d e  from A one shilling and from B two shillings, is not defec- 
tive for duplicity if i t  was all one transaction. These are exceptional 
cases, and in our case lthcre is nothing to show that  the cotton of COV- 
ington and the cotton of Gatewood was stolen a t  the same time and by 
the same act, except the formal words "there and then being found, did 
steal," &c. The indictment is also defective for obscurity in this, i t  
omits the conjunction "and," which is necessary to conneclt the specifi- 
cation in regard to the ownership. "One hundred pounds of cotton, of 
thc value of five dollars, of the goods and chahtels of L. H. Covington." 
"One hundred pounds of cotton, of the value of five dollars, of the goods 
and chatkels of one Daniel Gatewood, did steal," &c. 

This want of connection and disregard of certainty of statement, 
cannot be set down as a clerical misprison, and oughit. t o  have been 
held fatal, if the objection had been taken in apt time. 

It is evident that only one parcel of cotton was stolen, and that the 
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indictment was drawn as i t  is, either to save the trouble of writing two 
counts, or because the Solicitor for the State did not know whether to 
charge the cotton to be the property of Covington, the bailor, or of 
Gatewood, ithe bailee; but take i t  either way, the defendant is guilty of 
larceny, and has been convicted according to law, unless he is to be al- 
lowed to escape punishment by a refinement and nicety of distinction, 
which does not in any way affect the merits of his case; such infor- 
malities are provided for by statute: "No indictment shall be quashed 
or judgment thereon stayed by reason of any informality or refine- 
ment, if in the bill sufficient matter appears to enable the Court to pro- 
ceed to judgment." Rev. Code, chap. 35, secs. 15, 20. 

If the objection for duplicity and obscurity had been taken on a 
motion to quash, we should have been inclined to have held the 

(340) indictment defective, notwithstanding the authorities cited by 
Bishop, which are all exceptional cases; but as the defendant 

took his chances before a jury, we are clear that the defect for dupli- 
city and obscurity is cured by the statutes referred to. 

No error. This will be certified. 
PER CURIAM. Judgment affirmed. 

S. v. Reel 80 N.  C. 443, 444; S. v. Cooper 101 N .  C 689; S v Hart 
116 N. C. 978; S v. B w n e t t  142 N. C. 580; S v. Leeper 146 I?. C 671, 
676; S v. Jarrett 189 N .  C. 519; S v. Calcutt 219 N. C. 555. 

JAMES G. MOORE v. COM1\9ISSIONERS O F  ALAMANCE COUNTY. 

Tickets given out by Clerks of Superior Courts in  State cases, a r e  only evi- 
dence that  the witnesses attended; and until the Judge by whom the 
case was disposed of shall pass upon the costs, including witness fees, 
and declare how, when and by whom such costs shall be paid, the County 
Commissioners cannot know their liability, and a r a  nolt responsible t h e w  
for. 

CIVIL ACTION, to  recover certain witness tickets, tried before Tourgee, 
J., a t  the Fall Term, 1873, of the Superior Court of ALAMANCE County. 

The plaintiff, as assignee, sues the defendants for $454.40, the amount 
of certain witness tickets, issued, some by the CIerk of this Court and 
others by the Clerk of Alamance Superior Court, alleging that the de- 
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fendants as Commissioners of Alamance County are responsible there- 
for. 

The defendants demur to the complaint: 
1. That i t  does not allege that the Judge of the Superior Cowt, be- 

fore whom the cases were tried, in which the pretended witness tickets 
are charged for attendance before Hon. R. M. Pearson and others 
sitting as commititing magistrates, has decided that the cost should be 
paid by the prosecutor, the county or the state, as is required by law. 
Said costs being in the discretion of the said Judge, and either 
to be taxed or not, as he may direct. (341) 

2. That i t  does not allege and show, that the said witnesses 
had received any proper tickets for their attendance upon said examin- 
ation, which could be a charge upon the county, or any other person. 

3. That there is no existing law under which the defendants can audit 
and order the payment of such witness tickets, as are charged in the 
complaint for attendance upon the preliminary examination before 
Hon. R, M. PEARSON or others. 

4. That the complaint does not allege, that either the tickets charged 
for adtendance upon the examination or before the grand jury a t  the 
Court, were ever charged in any bill of costs made out by the Clerk of 
the Superior Court of Alamance County, under an order of said Court; 
nor that any such bill of costs was ever presented to  them; nor that 
any order of the Judge was ever made taxing the costs in any of the 
alleged cases, in which the defendants were discharged, and directing 
them to be paid by the county of Alamance as required by law. 

His Honor overruled the demurrer, and gave the plaintiff judgment, 
from which the defendants appealed. 

W A. a n d  J.  A. & J .  W.  G r a h a m  for appellants. 

1. At common law there was no compensaition allowed to witnesses 
in criminal prosecutions. Roscoe's Crim. Ev. 121; 2nd Russell on 
Crimes 641. 

2. By Statutes George 2d, 3d and 4th, remuneration was provided, 
first in cases of felonies m d  afterwards in misdemeanors, such as the 
cases in which the witnesses here are, alleged to have attended. These 
statutes never had operation in Norlth Carolina, and the subject is 
regulated here by our own acts of Assembly. 

3. By the early acts (see Revisal of 1820,) such claims were proved 
in Court, and paid out of the State Treasury; but by act of 1819, they 
are directed to be paid by the county in which the prosecution 
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(342) was commenced. Rev. 1820, p. 1490. A similar provision is 
found in Rev. Stat. p. 125 and in Rev. Code, p. 151. I n  both of 

these last the costs are directed to be paid by the county in which lthe 
offence under investigation is charged to have been committed. 

These acts all speak of witnesses summoned or recognized to attend 
"in the Counlty and Superior Courts;" and do not by their terms apply 
t o  those who attend before magistrates on preliminary examinations; 
and the Revised Code 141, supra sec. 9, says "in case the defendant be 
discharged, the Court shall order the witnesses to be paid." 

Ar, order of Court would therefore appear to  be necessary before 
payment of witnesses is made from a county treasury. And it  is not 
perceived that  by any of the legislation down to, and including the 
Revised Code there was provision made for payment of witnesses be- 
fore an examining magistrate, or a Judge acting as such. 

By the act of 1868, ch. 11, sec. 572, p. 668: "On fees of witnesses," 
those a~ttending a t  a term of the Court, or before the Clerk, or a referee, 
or upon any inqueslt, or examination, have an allowance of $1.50 per 
day, and also mileage from their place of residence to the place of 
examination, but the act does not settle by whom it  shall be paid. But  
the act of the same session chap. 178, sec. 40, p. 446, "of coslts and pro- 
ceedings," the Judge of Alamance Superior Court, before whom the  
papers should have been returned, is invested with a discretionary 
power t o  determine in each case of discharge of a defendant, whether 
the costs should be paid by the prosecutor, the county or the State. 
His ailocatur is necessary against the county, before the defendants are 
liable to action on the witness tickets in question. 

H e  should order them to  be paid by the State, the proceedings hav- 
ing all taken place a t  Raleigh, sixty miles distant from the county, 
because the official duties of the Judges conducting them required their 
presence in that  city. At all evenlts, he must first determine among the 

three parties aforesaid from whom payment may be exacted, 
(343) who shall bear the burden. 

Parker, contra, submibted : 

James G. Moore, ( Appeal from the Superior 
US. Court of Alamance by The Board of Commissioners 

of Alamance County. / defendant. 

Plaintiff sues for the recovery of $454.40 due him from the county 
upon various witness tickets, for the attendance of various witnesses, 
transferred to  him before suit brought, a part of which were ticket8 
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MOORE v. COMMIBBIONEBB. 

given t o  witness-is by order of Chief Justice Pearson for attendance 
before him setting as a committing magistrate. See complaint aiid 
schedule of tickets thereto attached. Defendant demurred: Upon the 
issues of law judgment for plaintiff. Defendant appealed. 

Plaintiff relies upon the following statutes: Chap. 31, see. 67, Reviscd 
Code, which provides that  wiltnesses summoned by any one authorized 
to  require their attendance are entitled to pay, &c. 

Chap. 279, sub. chap. 11, sec. 572, acts of 1868-'79, which provides 
tha t  witnesses attending upon any inquest or examination shall be paid 
per diem and mileage, &c. 

Chap. 28, secs. 9 and 10 Revised Code: witnesses summoned on be- 
half of the State, and defendant discharged, and no order for prosecut,or 
t o  pay costs, then the county shall pay the costs. The Court shall 
order witness paid. (That evidently County Court whose place in this 
respect is now filled by Board of Commissioners.) 

Code of Civil Procedure, secs. 560 and 561, re-enacted by chap. 179, 
sub. chap. 1, sec. 559, acts 1868-'69, amendatory of title 21, C. C. P. 

READE, J. The complaint sets forth, that  the plaintiff is assignee 
for value of a number of witness tickets of sundry persons, who had 
been summoned by the State in divers prosecutions, against divers per- 
sons, for dlvers, crimes and misdemeanors, between first day of 
August, 1870, and first day of July, 1672, alleged to have been (344) 
committed in the county of Alamance, of which the defendants 
are the commissioners. The tickets are not set out, but a list is made 
of them, and appended and referred to. It is not set out, nor does i t  
appear, where, or before what Court, the witnesses attended. And the 
inference that  might not unreasonably be made that  they atkended the 
Superior Court of Alamance, is rebutted by the fact, that  many of them 
are signed by W. H. Bagley, Clerk of the Supreme Court, and the re- 
mainder by the Clerk of Alamance Superior Court, who certifies tha t  
the witness did attend Court, and that  the several indicted were ac- 
quitted, or otherwise discharged, and that  the cases had terminated a t  
the cost of the State. 

It is only by inference from what is said in the demurrer, that  we get 
at the fact that  the tickets signed by W. H. Bagley, Clerk of the Su- 
preme Court, were for attendance before the Chief Justice as examining 
magistrate. There is no allegation of the Court in the complaint. If 
it be that  the Chief Justice as an examining magistrate, had these wit- 
nesses before him, and authorized Mr. Bagley to  act as his Clerk, and 
swear the witnesses, and certify their tickets, there is no doubt about, 
his power t o  do. Act 1858-'9, ch. 279, sub. ch. 11, see. 2; Acts 1868-'9, 
oh. 188, sub. ch. 2, see. 1 ;  Rev C. ch. 31, see. 67; and the facts oug5t 
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to have been alleged in the complaint in order that Court might see 
that the tickets were valid. 

It seems also to  be necessary to the validity of the tickets, that lthey 
shall be passed upon and allowed by the Judge of the Superior Court, 
before whom the case is tried or disposed of, who has the discretion to 
impose the costs on lthe prosecutor, or on the county, or on the State. 
Acts 1868-'9, ch. 178, sub. chap. 2, sec. 40. And who would also have 
the power to disallow a tick& if i t  appeared that the witness had fail- 
ed to attend until he was discharged. Rev. C., chap. 35, sec. 39. Or 
to prevent a witness in several cases on the same day, from proving in 

more than one case. Acts 1871-'2, ch. 186, sec. 3. And to see 
(345) that only half fees are charged where the county has to pay. 

Acts 1870-'71, ch. 186, sec. 4. From all which the necessity wiil 
appear of having the Judge of the Superior Court, before whom the 
case was disposed of, to pass upon the cost, which of course includes all 
the witness fees therein. Until that is done, the County Comn~ission- 
ers cannot know their liability. The tickets given out in State cases 
by the Clerks are only evidence that the witness has attended; but how 
he is to be paid is for the Judge to say. 

No point is made as to whether the plaintiff as assignee of several 
tickets from divers persons can maintain his action; because, as b e  
understood from lthe defendant's counsel, i t  was not desired t o  multiply 
costs. 

There is error in overruling the demurrer. Judgment reversed and 
judgment here for defendant. 

PER CURIAM. Judgment reversed. 

Guilford v. Com'rs, 120 N. C. 29; Baker v. Brown 151 N. C. 17 

J. J. GRUMP AND OTHERS V. W. C. FAUGETT AND OTHERS. 

A died seized and possessed of real and personal esh~te, leaving him surviving 
$three grandchildren by a son and five by a daughte-the son and daugh,ter 
having died before A :  Held ,  that under rule 3, Bat. Rev. chap. 36, the 
grandchildren repre~ent their ancestons, and take the e sh te  per stirpes 
and not per capita. 

And as the parties take by representattion, i t  follow6 that any advancements 
made to the anceslbors must be accounted for. 

CIVIL ACTION, in the nature of a special proceeding for partition, 
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heard before his Honor, Judge Tourgee, a t  Chambers in CHATHAM 
County, 15th of November, 1873. 

The proceedings were instituted in the Court of Probarhe, from whence 
it  was carried by appeal by defendants to his Honor a t  Cham- 
bers, who affirmed the judgment of the Probate Judge. From (346) 
this judgment defendants again appealed. 

The faclts pertinent t o  the points decided are fully set forth in the 
opinion of the Court. 

Howxe and Manning for appellants. 
Headen, contra. 

BYNUM, J. William Crump died intestate in 1873, seized and posses- 
sed of real and personal estate, leaving him surviving three grandchil- 
dren by a son Joseph, and five grandchildren by a daughter Lucinda, 
both of whom died before their father. Do these grandchildren inherit 
per stirpes or per capita, is the question. 

This depends on the proper construction of the third rule of Descent, 
Bat. Rev., ch. 36, rule 3: "The lineal descendants of any person de- 
ceased shall represent their ancestor, and stand in the same place as  the 
person himself would have done had he been living." 

In  4 Kent, 379, it is said, the law of Justinian adhered strictly t o  the 
doctrine of representation, and gave to lthe grandchildren and other 
remoter descendants, though all the claimants were standing in equal 
degrees, the portion only that  their parents would have taken if living. 
This was adhering, in all cases, t o  the doctrine of representation per 
stirpes, and the States of Rhode Island, New Jersey, North and South 
Carolina and Louisiana have followed, in this respecit, the rule of the 
civic law. Thus, if A dies, leaving three grandchildren, two of them 
by B, a son who is dead, and one of them by C, a daughter who is dead, 
these three grandchildren, standing all in equal degree of consanguinity 
to the ancestor, would take only their father's share, and consequently, 
one grandchild would take half the estate and the other two grandchil- 
dren the other half. 

Although such has been ithe construction of our third rule of Descent 
by commentators, and although such is undoubtedly the con- 
struction of a similar rule in England, (2 B1, ch. 14,) the precise (347) 
question here has nok been before this Court until now. The 
principle, however, has been repeatedly decided by this Court, and 
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must be adhered to as a fixed rule of property until changed by legis- 
lative action. 

The ques'tion was first raised in Clement v. Cauble, 55 N. C. 82, in a 
case of collateral descent, where it was held, Pearson, J., dissenting, 
tha~t the rule of descent was per stirpes and not per capita. It was 
again before the Court in Haynes v. Johnson, 58 N. C. 124, when the 
above case was affirmed by a unanimous Court as res adjudicata. The 
latter decision was subsequent to the Revised Code, which retained the 
third rule as it was when construed in Clement v. Cauble, and was 
therefore considered as an affirmance of the conetruetion as sanctioned 
by the Legislature. Finally, in Crornartie v. Kemp, 66 N. C. 382, the 
previous decisions are again affirmed, and in delivering the opinion of 
the Court, Rodrnan, J., says: "We are now invited by the counsel of 
the appellants to review the principle of these decisions and overrule 
them. We by no means wish to be understood, that if the question 
were open one, we should not concur with the Court in those cases. 
But we think the law as it was then decided, is not open to doubt or 
discussion." 

These decisions were upon collateral descent under the fourth rille, 
but they are equally decisions upon lineal descent under rule three, 
because the rules of collateral descent are "subject to the rules" of 
lineal descent, and were so considered in the discussion. It would be 
impossible t o  adopt ithe rule insisted upon by the defendants of division 
per capita, without overruling all our decisions and inltroducing a new 
law of property. 

As the parties inherit by representation, i t  follows that they must 
account for advancements. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Draper v. Bradley, 125 N. C. 74; Ellis v. Harrison, 140 N. C. 445. 

(348) 
ATLANTIC, TENSESSEE AND OHIO RAILROAD COMPANY, v. WIT. 

JOHNSTON AND OTHERS. 

In a suit to recover damages for certain trespasses brought by one Board of 
Directors of a corporation against another Board, claiming to be the 
legally appointed Directors of the same corporation : 

It was  held, first, thlat the Board de facto in  possession of the franchises of 
the corporation may maintain a n  acltiolv for  any trespass respecting the 
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carporate p r o p e ~ t y ;  and that the acts of such de facto offioers cannot be 
oollatemlly impeached; the  proper way of trying the right or title to  the 
office being by a n  action in the nature of a quo warranto; Held, second, 
that  the defendants could mb justify such alleged trespasses under color 
of proceedings had by a Justice of the Peace under the provisions of the 
Rev. Code, chap. 49. (Forcible Entry and Detainer,) a s  the Justice in 
such case had no jurisdiction. 

CIVIL ACTION, by one Board of Directors against another Board, for 
the recovery of damages, tried before Moore, J., at the July (Special) 
Term, 1873, of MECKLENBURG Superior Court. 

The facts presented by the record, so far as they are pertinent to the 
points decided on this appeal, are clearly and sufficiently stated in the 
opinion of the C o b .  

From the judgment of the Count below, which is fully set out in the 
opinion, the defendants appealed. 

Vance, Guion, J. H. Wilson 6% Son, and Armfield, for appellants. 
McCorkEe & Bailey, Jones & Johnson, and R. H. Barringer, contra. 

RODMAN, J. The facts of this case appearing on the pleadings, so 
far as we consider them material for the present purpose, may be briefly 
stated. The action is brought in the name of the Railroad 
Company, by certain persons claiming to be the President and (349) 
Directors of the company, (and whom, for brevity, I shall call, 
as they were called in the argument, the McDowell Directors,) t o  re- 
cover damages for certain ltrespasses alleged to  have been committed 
by the defendanits, (whom for the same reason, I will call the Johnston 
Directors) in forcibly entering upon and seizing certain lands and 
other property of the Company, under color of proceedings of Forcible 
Entry and Detainer, (Rev. Code, chap. 49,) taken before a Justice of 
the Peace, who had no jurisdiction to take such proceedings. The 
plaintiffs also ask an injunction against the defendants, to restrain 
them from further like trespasses, and for restitution of the property 
unlawfully seized. The McDowell directors claim t o  the officers of 
the Company, under an election held in 1873. 

The defendants justified, lst ,  under ce~tain proceedings by a Justice 
of the Peace under the law in the Revised Code, chap. 49, concerning 
Forcible Entry and Detainer. Of this plea i t  will be sufficient to say 
here, that  i t  was bad, because the Justice had no jurisdiction. See 
Railroad v. Johnson, also Perry v.  Tupper, post 538. 

2. That  they, the defendants, were duly elected officers of (the Com- 
pany in 1872, and entitled by the charter to hold over until their suc- 
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cessors should be duly elected; thah the election under color of which 
the McDowell directors claim, was not legally held and conducted, and 
their pretended election was a nullity; and that the defendants are 
rightfully the officers of the Company, and as such entitled to the 
possession of the corporate property. This is the plea that  we have 
now to examine. 

A corporation in it& corporate name, can maintain any action re- 
specting its corporate property that an individual can. The persons 
claiming to be the officers of the corporation, and being de facto in pos- 
session of the corporate franchises and property, may use the corporate 

name and seal, in the prosecution of such actions. It is settled 
(350) upon authority, that a defendant in such actions, cannot defend 

himself by denying the rightful existence of the corporakion, if 
i t  have a de facto existence; or by impeaching the title of the de facto 
officers by showing some irregularity in their election, if they have a 
colorable right. The only way in which the right t o  an office can be 
tried, is by an action of quo warranto, Navigation Company v. Neal, 
10 IS, C, 520, and see note of reporter citing Turner v. Blaine, 2 H. 
B1. 559; Elizabeth City Academy v. Lindsay, 28 N. C. 476; Commis- 
sioners v. McDaniel, 52 N. C. 107. This lash case was an action of 
trespass, in which the plaintiff, as a corporation, declared against de- 
fendanit for rescuing a hog which had been impounded by the town 
sergeant under a by-law of the town. The defence was, that there 
were no Commissioners of Trenton, the election under which the plain- 
tiffs claimed, having been irregular and null. The Court say, that if 
the election was irregular, i t  cannot be treated as a nullity, but was 
color of title, '(and the law will not allow their authority (that of the 
officers) t o  be impeached in a collateral way," because to do so would 
tend ito produce disorder and collision, and encourage every one to 
attempt ithe redress of his supposed wrongs by force. 

See also, Angel & Ames Corp., sec. 286, citing Charitable Association 
v .  Baldwin, 1 Met., 359: Green v. Cady, 9 Wend., 414; and Rex v. 
Mayor of Colchester, 3 T. R., 259. In  this last case, i t  was held that 
when an office was full de facto, and anohher person disputes the valid- 
ity of the election or appointment, his remedy is by quo warranto, and 
not by mandamus. And i t  would seem that  any other action would be 
even less appropriate. 

It is a familiar principle which seems to  cover ithis case that the 
validity of the acts of de facto officers cannot be collaterally impeach- 
ed. Burke v. Elliott, 26 N. C. 355; Gilliam v. Riddick, Id., 368. 

All these cases differ from the present in this: Here the defendants 
do not deny the existence of the corporation, but admirt it, and 
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claim themselves to be its rightful officers. Every reason, how- (351) 
ever, for the decision in the cases cited, applies with equal force 
to  the present case. And there is a reason against the validity of the 
plea in the presenlt case, which seems a sufficient one, although not al- 
luded to in those cases, probably because not so clearly applicable as in 
this. 

No precedent can be found for such a plea, and upon the elementary 
principles of pleading, i t  must be held bad. It does not traverse any 
fact alleged in the complaint, or confess and avoid the facts alleged, 
and i t  does not set up any equitable defence. I n  effect i t  is, that the 
persons who have brought the action in the name of the plaintiff, have 
done so without authority from him. This may be ltrue, and yet the 
plaintiff be entitled to recover. 

The plea is no answer to  anyithing in the action, but alleges something 
foreign to it, and no6 bearing on the plaintiffs' rights. For ilt must be 
remembered, though i t  seems to have been occasionally forgotten in 
the argument of counsel, ithat this is an action by the corporation to 
recover damages, and nolt by one set of directors against the other. 

A corporation, having no corporal existence, can only appear in Court 
by an attorney of the Court. The Court will permit no person t o  rep- 
resent it, without authority, any more than if i t  were an individual 
suitor. But such want of autthority in bringing or continuing an adion, 
cannot be pleaded as a defence, as  is here attempted. The Court, on 
motion bringing the question of authority directly before it, win deter- 
mine it upon evidence, as was done in the case of D a y  v. Adams, 63 
N. C., 254, and also in Newbern v. Jones, 63 N.  C., 606, where two at- 
torneys each claimed to  represent the city, each having in fact a power 
of attorney from rival boards of officers. The Court decided in favor 
of the attorney having a power under the corporate seal, hhua showing 
his appointment by the de facto officers, and dismissed the action. The 
Court refused in that way to  pass on the rights of the rival claimants. 
To have done so, would have been to determine the rights summarily, 
without pleadings presenting the issues, and by a proceeding 
which would not have concluded the parties beyond the partic- (352) 
ular motion to dismiss. 

The two pleas which we have considered being bad, the plaintiff is 
entitled to prosecute his action notwithstanding rthem. Our decision 
on these points, however, may be barren of profitable results t o  the 
McDowell directors. Evidently i t  does not ltouch the mattters which 
the parties wish to controvert, which are the respective rights of the 
rival sets of officers. It is open to  the defendants rto try these rights by 
a quo warranto; and if such action be brought and a proper case of 
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probable right be made, there can be no doubt that  a Court will enjoin 
the prosecution of the present action until hhe rights shall be deter- 
mined. 

As to the injunction against further trespasses by the defendants; 
Under the circumstances, and a receiver being in possession, there is 

no probable cause for continuing it, and i t  is dissolved. 
As to the receivership: 
It sufficiently appears from the pleadings, that  there exists a con- 

6r&ersy between rivaI claimants to the corporate offices, by which the 
b t e r e ~ t s  of the stockholders are endangered. We think i t  was a proper 
case for the appointment of a receiver, and the judgment of the Supe- 
rior Court, in that respect, is affirmed. 

The case is remanded to be proceeded in, in conformity to this opin- 
ion, which will be certified to ithe Superior Court. As the judgment be- 
low is modified, neither party will recover costs in this Court. 

PER CURIAM. Judgment affirmed. 

Bass v. Navigation Co., 111 N. C. 449; Smathers v. Hotel Co., 167 
N. C. 474. 

N. JENKINS v. H. P. COXLEY AND OTHERS. 

In a suit for  damages, for a n  injury to plaintiff's land by ponding water upon 
it, the defence relied on being a n  easement by prescription to pond water 
back by the erection of a new dam in place of a n  old one, and the  plaintiff 
replying t o  such defence, that  the new dam was higher and tighter than 
the old one, and that  thus the easement was exceeded: Held, that the 
issue submitted to the jury a s  to the height of the new dam, and as  to 
whether from such height over the height of the old dam the plaintiff 
was endamaged, alre not sufficiently responsive to  the allegation and denial 
in  complaint and answer, and that the jury should find, whether or not 
the defendant has exceeded his easement, and ponded wa~ter back further 
than he had a right t o  do by prescription. 

CIVIL ACTION, in the nature of a special proceeding, commenced be- 
fore the Superior Court Clerk of CALDWELL County, and by him 

(353) removed to said Court, from whence i t  was removed upon affi- 
davit, rto the Superior Court of BURKE County, where i t  was t,ried 

before his Honor, Mitchell, J, at Fall Term, 1873. 
Plaintiff seeks to recover damages from the defendants, for the alleg- 

ed injury done to  his land by ponding water thereon; stating, in sub- 
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stance, that defendant rebuilt a certain dam across Gunpowder creek 
"higher and tighter" than the one originally built, and that thereby 
water is ponded on his land, which is rendered worthless for agricultural 
purposes. 

Defendants deny the material allegations in the complaint; and on 
the trial below, asked his Honor, as also did the plaintiff, to submit 
certain instructions to the jury. His Honor instructed the jury, as re- 
quested by both parties. 

Two issues were submitted to the jury, to wit; 
1. Is the new dam higher than the old? 
2. Is the plaintiff endamaged by reason of such superior height? 
After hearing much conflicting evidence, the jury found both issucs 

in favor of defendant; and his Honor gave judgment against the plain- 
tiff. From this judgment plaintiff appealed. 

Folk and Arn~field and Collins, for appellant. 
Cilley and Smith & Strong, contra. 

PEARSON, C. J. The complaint alleges injury to plaintiff's land by 
the ponding back of water. The answer relies upon an easement to 
pond back the water, acquired by prescription. The replication al- 
leges an excess of the easement, and on this, issue is taken, to wit; Is 
the damage to  plaintiff's land greater now than it was while the old 
mill dam was standing; in other words, is the water, now ponded back, 
to a point higher than the point to which the defendant had, by pre- 
scription, acquired the right to pond it back? 

If, a t  the erection of the old dam, a mark had been made on a rock, 
above the pond, up to which the defendant had an easement to pond 
the water back in ordinary winater water, and another mark had been 
made on a rock below the mill, fixing the point of "ordinary winter 
water," as would have been done in case of an express grant of the 
easement, the issue, as  t o  an excess of the easement, would have been u 
subject of direct proof, demonstration; as the easement was acquired 
by prescripltion, such certainty is not to be expected, and circumstantial 
evidence must be resorted to on the question of an excess of the ease- 
ment, for instance, water marks along the banks of the creek, at  the 
head of the pond, the fitness of the land for cultivation now, as com- 
pared with ilts condition while the old dam was standing, and the de- 
posit of sand in the ditches, &c. So also, the new dam will furnish evi- 
dence, for if i t  be higher or tighter than the old dam was, there is an 
inference that  the water is ponded back in excess of the easement. 

It is manifest by a perusal of ithe case, that the plaintiff was taken 
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at a disadvantage by the two issues submitted to  the jury, and by the 
instruction asked for and given by the Judge. 

The issues, restrict consideration to the height of the dam, which is 
a matter of evidence, and withdraw consideration from the 

(355) question in the case, has the easement been exceeded? 
1. I s  the new dam higher than ithe old? 

2. If i t  is, has the plaintiff been endamaged by such superior height? 
So the question is tied down t o  the height of the dam, and so restrict- 

ed his Honor did not err in giving the in&ructions. (2.) If the new 
dam is nolt higher t,han the old one, they must find for the defendant 
whether i t  is tighter or not, thus making the case, turn upon the height 
of the dam, a mere matter of evidence, instead of its being put upon the 
fact of an excess over the easement. 

I n  this way the tightness of the dam was withdrawn from the jury, 
yet i t  is manifest, that  the circumstance has a material bearing upon 
the point on which the case ought to  have turned. 

Although there is no error apparent from a perusal of the record and 
the statement of the case made up for this Court, yet from a perusal of 
all of the proceedings, we are satisfied that the end of justice has not 
been answered by the action of the Court below, and we remand the 
case to  the end that  a direct issue be submitted to  a jury, t o  wit; has 
ithe defendant exceeded his easement, and ponded the water back far- 
ther than he had a right to  do, by prescription. 

The plaintiff will pay the costs, including the cost in the Court below. 
PER CURIAM. Case remanded. 

Grant v. Bell, 87 N. C. 42. 

STATE v. JARRATT WHITFIELD. 

The prosecutor, a white man, the employer of the defendant, a colored man, 
g w s  to the field where the defendant is a t  work, with two other white men, 
and tells him that  he  has lost a hog, a t  the same time saying, "I believe 
you are  guilty-if you are, you had better say so ;  if you a re  not, you had 
better say tha~t," and the defendant confesses his guilt: Held, that the 
confession wa6 made under the  influence of hope or fear  or both, and 
under the circumstances was inadmissible. 

INDICTMENT, for larceny, tried a t  the Fall Term, 1873, of MARTIN 
Superior Court., before his Honor, Judge Moore. 
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On the trial below, the defendant was convicted. Judgment (356) 
and appeal. 

The facts of the case, and ithe questions raised upon the trial, are 
fully stated in the opinion of the Court. 

N o  counsel for defendant i n  this Court. 

Attorney General Hargrove, for the State, cited and relied on the 
decision of the case of the State v. Noah Davis, 63 N.  C. Rep. 578. 

PEARSON, C. J. We do not concur in the legal inference that, upon 
the facts found, the confession of the defendant was voluntary and 
therefore admissible as evidence. 

The facts found are as follows: 
The owner, a white man, had lost a hog the night before, and on the 

following morning, suspecting the defendant, went into his field in com- 
pany with two other white men, where the defendant, a colored man in 
his employment, was a t  work, and telling him that the hog had been 
stolen, said to him, "I believe you are guilty; if you are, you had better 
say so; if you are not, you had better say [that." Whereupon the de- 
fendant confessed the larceny. His Honor held, as a matter of legal 
inference, these facts do not show that the prisoner was under the 
influence of either hope or fear, and deeming the confession 
voluntary, admitted i t  as evidence. (357) 

We have this case: The master, a white man, goes with two 
other white men into the field where his hireling, a negro, is a t  work. 
The master says, ''1 believe you are guilty; if you are you had better 
say so." Here is fear excit,ed by a direct charge made by the master, 
who had brought with him two other white men, and hope suggested by 
.the assurance "If you are guilty, you had better say so." The de- 
fendant is subdued and puts himself upon the mercy of the white men. 
True, the master adds, "If you are not, you had better say that," but 
this must be qualified by the fact that ithe master had just said, "I be- 
lieve you are guilty," and the inference is, "If you say that" I will not 
believe you. 

It is contrary to the genius of our free institutions, that any admis- 
sions of a parlty should be heard as evidence against him unless made 
voluntarily. The common law looks with jealousy upon anything that  
has the semblance of torture, and declares that no confession of guilt 
shall be heard in evidence unless made voluntarily; for, if made under 
the influence of either hope or fear, there is no test of its truthfulness. 
Nor can we lose sight of the fact that the moral effect of the supremacy 
of the white man has not passed away. When an ignorant negro is 
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charged by his employer, supported by two other white men, with hav- 
ing stolen a hog, and told if you are guilty you had better say so, there 
is no guarantee of the truth of his admissions; probably they are true, 
but i t  may be that he gave way to fear, and under the illusion of the 
hope held out to him that i t  would be "better for him to confess," made 
a confession contrary to the fact. Such is the abhorence of the com- 
mon law in respect to extorting confessions, that  i t  is a settled rule, 
no confession of one charged with crime shall be admitbted in evidence 
against him when it appears that the confession was made by reason 
of hope or fear. From the facts set out we are satisfied, a s  a matter 
of legal inference, that the prisoner made the confession under the in- 
fluence of hope or fear, or both feelings, excited by the conduct and 

language of the parties who had him in their power. 
(358) In  the case of the State v .  Nero Davis, 63 N.  C .  554, the facts 

and the legal inference are set out in such a confused manner, 
that the Court felt under great embarrassment, and after much hesita- 
tion, concurred in the ruling of his Honor in rthe Court below. 

PER CURIAM. Judgment reversed and venire de novo. 

S. v. Drake, 82 N .  C.  594; S. v .  Sanders, 84 N .  C. 730; S. v. Ellis, 97 
N .  C. 449; X. v.  Davis, 125 N .  C. 614; S. v .  Fox, 197 N. C.  488; S. v. 
McRae, 200 N. C, 155; 8. v. Livingston, 202 N .  C. 810; S. v.  Grier, 
203 N.  C .  589; S. v .  Anderson, 208 N .  C .  783; 8. v.  Caldwell, 212 
N.  C. 489; S. v .  Gibson, 216 N. C. 538; S. v .  Hudson, 218 N.  C. 233; 
8. v. Warren, 235 N. C. 118. 

D. B. ROBINSON v. WILLIS J. WILLOUGHBY ARTD D. R. CHRISTENBURY. 
Since the statute of 1829, deeds in trus~t and mortgages, a r e  of no validity 

whatever, a s  against purchlasers folr value alnd creditors, until they a re  
registered; and they take effect only from and af ter  the registration. 

No notice, however full and formal, will aupply the place of registrialtion. 

CIVIL ACTION, (to foreclose an Equity of Redemption, for an account 
and other relief,) tried a t  Fall Term, 1873, of UNION Superior Court, 
before Buxton, J. 

The case, as transmibted to  this Court, states, thak after the amend- 
ment of the pleadings heretofore allowed, and approved by this Court, 
in the same case, 67 N. C. 84, changing the original suit from an action 
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for the recovery of real property, inlto an action to foreclose, &c., and 
D. R. Christenbury, the original owner of rthe land, (under whom, both 
Robinson and Willoughby make claim by different conveyances,) hav- 
ing been made a party defendant, although he filed no answer, the cause 
came on to be tried, upon the following issues. 

1. Did the defendant Willoughby, before taking his deed from Chris- 
tenbury, have notice, that Christenbury had previously con- 

veyed the land in controversy to the plaintiff? (359) 
2. Did the defendant purchase the land bona fide, for a valu- 

able consideration? 
3. Did the plaintiff assent to the sale of the land by Christenbury to 

the defendant, Willoughby? 
The deed from Christenbury to the plaintiff, was in form an absoluhe 

fee simple deed of bargain and sale, reciting a consideration of three 
hundred and ten dollars; it was dated, 25th December, 1865, proved, 
8th January, 1869, and registered 8th February, 1869, for 52 acres of 
land. Contemporaneously with the execution of this deed, Chrisrten- 
bury also execulted a note of hand, payable to the plaintiff, in the sum 
of $310, in specie or its equivalent, on or before the 25th December, 
1867, with interest from date, - this nolte being given in renewal and 
consolidation of previous indebtedness from Christenbury to the plain- 
tiff; and a t  the same time the plaintiff executed and delivered to Chris- 
tenbury a penal bond in the sum of $620, conditioned to make Christen- 
bury a title t o  the land, upon payment of the sum of $310, with interest, 
secured by said note. The papers were all drawn by one Shillwell, who 
managed the transaction for the parties. The bond for title is still in 
the possession of Christenbury, and has never been registered; and the 
note for $310, is still in the possession of Robinson, and no part thereof 
has been paid. It evidences the considera~tion of the deed. 

The deed from Christenbury to the defendant, Willoughby, was a 
deed, of similar character, for the same land, reciting a consideration of 
five hundred dollars; it was dated, 17th January, 1867, proved 24th 
April, 1867, and registered 3d June, 1867. The defendant, Willoughby, 
is in possession of the property-Christenbury having surrendered i t  to  
him, upon receiving in exchange another tract of land, estimated a t  
$500, in South Carolina. 

For the plaintiff, upon the first issue submitted in regard to notice 
one Sam. Yandle testified: 

That in 1866, he rented the land, the subject of the present contro- 
versy, from Christenbury, who offered to sell it to him; that he 
declined to purchase, having ascertained, as he thought, that (360) 
the right to the land was held by the plaintiff, Robinson. In  the 
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Fall of 1866, he, the witness, niet Willoughby, the defendant, on the 
Courlt House steps, in Monroe, and asked him, "if he had finished his 
land trade witth Christenbury?" Willoughby replied, "that he had not;" 
whereupon, he asked him, "if he knew he was buying a law suit, if he 
bought thart land?" To which, Willoughby answered, that "he did not 
know that." Witness then told him, that he had understood, that tlw 
land belonged to  Robinson. Willoughby said, that, he would inquire 
into it, and if i t  was as  the wistness understood, that "he would call off 
the dogs, and having nothing more to do with it." 

Upon his cross-examination, this witness testified: That this conver- 
sation with Willoughby, was a t  the Fall Court,, 1866; that  he mas 
standing on the steps of the Court House, with his brother, Enoch 
Yandle, when Willoughby walked up. Wiltness had heard that he, 
W., was on a trade for the land, sometime that Summer; thinks it was 
Christenbury gave him the information, but is not certain. The land 
is some 12 or 13 miles from the present residence of Willoughby. The 
year witness rented the land, Christenbury had no settled home, but 
was engaged in mining, he thinks, and was "flying about." Witness did 
not say, in his direct examination, t o  Willoughby, "You have bought a 
law suit," but asked, if he, (Willoughby,) knew he was buying a law 
suit? Witness was acquainted with Willoughby before this, and had 
spoken (to him before %his conversation occurred; witness informed 
Willoughby of this, because he "Christenbury was such a rascal," and 
he did not w m t  him, W., t o  be taken in. Witness did not remember 
any conversation with Willoughby in the Fall of 1867, may have had 
one nevertheless; can't say when Willoughby took possession of the 
place. 

Direct examination resumed, when the witness fu~ther  testified: 
"That Christenbury offered to  sell him the land while he had 

(361) possession of i t  as tenant; that he inquired into the title, and @as 
informed by Stillwell, who had drawn the writings, thait the title 

was in Robinson, the plaintiff. 
Enoch Yandle, a witness for plaintiff, was called and corroborated 

the statements of the foregoing witness. 
Willoughby, one of the defendanhs was examined for the defense, 

and denied having any notice or informaltion of hhe claim of the plain- 
tiff, until after he had obtained his own conveyance from Christenbury. 
I n  relation to the conversation with Yandle, he testified, that the Yan- 
dles were mistaken, both as t o  ithe itime i t  occurred, and to the purport 
of what was said. 

The defendant's counsel, the evidence being closed, insisted, that 
the mortgage of the plaintiff was void as against the defendant, a sub- 
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sequent purchaser, for want of registration, and Ithat too, irrespective 
of the question of notice, there being no saving of that sort in the Sta- 
tute cited and relied upon. Rev. Code, chap. 37, sec. 22, (Act of 1829.) 
His Honor ruled, that under ithe adjudication of our C o d s ,  notice 
would supply the place of registration, as against a subsequent pur- 
chaser. 

Defendant excepted. 
As to notice, the defendant's counsel asked his Honor to charge the 

jury, that the noitice required to supply the place of registration, in a 
case like the present, was "such notice of the contents of the instru- 
ment, as to the subject and purpose of the conveyance and of the in- 
tention to rely on i t  as a conveyance, substantially reaching the party 
in pais, as would be derived upon those points from the registry itself," 
and that taking the evidence of the Yandles to be true, i t  was not suffi- 
cient to prove the required notice. 

His Honor declined so to charge, and instructed the jury, that a 
more recent definition of the notice required in a case like the present, 
was "such information as would put a man of ordinary prudence on his 
guard and cause him to inquire;" and that i t  was for them to determine, 
from the evidence, whether Willoughby, before taking his deed from 
Christenbury, had notice that Christenbury had previously conveyed 
the land in controversy to the plainttiff. 

Defendant again excepted. (362) 
The jury having found the second issue in favor of the de- 

fendanlt, his counsel thereupon moved for judgment in his favor, dis- 
missing the suit, and for costs, notwithstanding the jury had found the 
first and third issues in favor of the plaintiff; motion refused by the 
Court, and defendant again excepted. 

Motion for a new trial, for alleged errors in ithe charge of his Honor, 
and for refusing judgment, &c. Motion overruled. Judgment in favor 
of plaintiff; appeal by defendant. 

Bat t le  & Son  for appellants, submitted: 

I. Our Act of Assembly, Balt. Rev. ch. 35, sec. 12, (Rev. Code, chap. 
37, see. 22,) expressly says, "that mortgages, &c." shall be void, &c., as 
against subsequenh purchasers for valuable consideration, from donor, 
bargainor, &c., but from its registration. 

The words plainly exclude the question of notice to the creditor or 
purchaser, from the case; and if the several Acts on the subject of 
registration of mortgages, &c., are examined, without reference to prece- 
dents, i t  will clearly appear that their policy is, that  registration is the 
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notice intended to affect creditors and subsequent purchasers; and that 
parol proof of notice should not be admitted. Compare Acts of 1715, 
1820 and 1829. 

Our Courts have interpreted these acts accordingly. Fleming v. 
Burgin, 37 N. C. 584; Leggett v. Bullock, 44 N. C. 283. 
11. (1.) The Judge below erred in his definition of notice, as appli- 

cable to such cases as this. Notice, (if regis~tration be not the only 
proper notice,) here would have to be full knowledge, so that the sub- 
sequent purchaser would be deemed by the Court as taking his deed 
to defraud the mortgagee. He must have such knowledge as the 
registry iltself would give. Fleming v. Burgin, supra, and the English 

cases therein cited. 
(363) (2.) Such notice differs materially from the itechnical notice 

applicable t o  an equity claimed by a party, as  against a pur- 
chaser, who had some information about it, ah the time of purchase: 
e. g. when A purchases with B's money, takes deed in his own name, 
and then sells to C, who has reason to believe B furnished \the money 
to A, &c. 

(3.)  See cases cited in Battle's Digest, under head, "Notice," vol. 3, 
p. 449, as to the correctness of this definition. 

J .  H. Wilson, for plaintiff, cited: 

Leggett v. Bullock, 44 N. C. 283; Adams Eq. marg. pages 147, (369,) 
167, (375,) 153, (375,) and note; Pike v. Armstead, 16 N. C. 110; Web- 
ber v. Taylor, 55 N. C. 9; Pearson v. Darrell, 22 N. C. 184; Robeson v. 
Willoughby, 65 N. C. 520; Same, 67 N. C. 84. 

READE, J. Prior to 1829, i t  was settled by lthe authority of elemen- 
tary writers, and by the decisions of our own Courts, thalt an unregis- 
tered incumbrance would be upheld by the Courts of Equity against a 
subsequent registered incumbrance or conveyance with notice of the 
former, and that creditors and purchasers for value were affected by 
notice of prior equities; and that  such notice might be proved by parol. 
And such is the law now except in regard to deeds in trust and mort- 
gages which, though good between the parties, are void both in law 
and equity against creditors and purchasers for value unless and until 
they are registered; and then only from and after such registration. 

I n  1819 an Act was passed declaring that  "no deed in trust or mort- 
gage * " * shall be valid a t  law to pass any property as against credi- 
itors and purchasers for a valuable consideration * " " but from the 
registration," 6c. Rev. Cod,e, chap. 37, sec. 22. Since that Statute the 
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decisions have been uniform that deeds in trust and mortgages are of 
no validity whatever as against purchasers for value and creditors 
unless they are registered; and that they take effect only from 
and after registration, just as if they had been executed then (364) 
and there. Fleming v. Burgin, 37 N. C. 584; Leggett v. Bullock, 
44 N. C. 283. 

It is not necessary that  we should consider the other points made, as 
to the sufficiency of the notice; because no notice, however full or for- 
mal, will supply the wanit of registration. 

But note, this is only in regard to deeds in trust and mortgages. In 
regard to other prior equities and notice, the doctrine remains as before 
1829. And note also, that there is no allega~tion that the plaintiff was 
prevented from having his deed registered by the fraud of the defend- 
ant. 

There is error. Venire de novo. 
PER CURIAM. Judgment reversed. 

Blevins v. Barker, 75 N. C. 438; Todd v. Outlaw, 79 N. C. 237; 
Brem v. Lockhart, 93 N. C. 195; Ijames v. Gaither, 93 N. C. 361; 
Weaver v. Chunn, 99 N. C. 434; Hinton v. Leigh, 102 N. C. 32; Duke 
v. Marlcham, 105 N. C. 138; Long v. Crews, 113 N. C. 257; Quinnerly 
v. Quinnerly, 114 N. C. 148; Hooker v. Nichols, 116 N. C. 160; Bank 
v. Adrian, 116 N. C. 549; Bostic v. Young, 116 N. C. 770; Barrett v. 
Barrett, 120 N. C. 130; Blalock v. Strain, 122 N. C. 285; Collins v. 
Davis, 132 N. C. 109; Bell v. Couch, 132 N. C. 350; Lance v. Tainter, 
137 N. C. 250; Wood v. Tinsley, 138 N. C. 509; Piano Co. v. Spruill, 
150 N. C. 169; Moore v. Johnson, 162 N. C. 272; King v. McRackan, 
168 N. C. 624; Bank v. Cox, 171 N. C. 79; Sills v. Ford, 171 N. C. 741; 
Mfg. Co. v. Hester, 177 N. C. 611; Cowan v. Dale, 189 N. C. 687; 
Boyd v. Typwriter Co., 190 N. C. 788; Whitehurst v. Garrett, 196 
N. C. 157; Gosney v. McCullers, 202 N. C. 327; Case u. Arnold, 215 
N. C. 594; Finance Corp. v. Hodges, 230 N. C. 582. 

DOE em dem MARGARET McLENNAN AXD OTHERS V. ALEXANDER 
McLEOD. 

In  the old action of Ejectment, the fiction of a "lease, entry and ouster," was 
adopted merely for the sake of saving the trouble and expense of making 
a lease and entry;  therefore, no lease can be set out in the declaration, 
which could not have been made a t  the time the action was commenced. 
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An action of Ejectment does not abate by the death of the lessor of L k  plain- 
tiff, and there is no necessity )to make the  heirs of the 1,eessor parties to 
the suit, except to make such heirs liable for coslts, the supposed lwse  be- 
ing in  no way affected by the lessor's death. 

CIVIL ACTION, Ejectment under the old practice, tried before Buxton, 
J., a t  Fall Term, 1873, of the Superior Court of MONTGOMERY 

(365) County. 
The action was commenced by serving a copy of the declara- 

tion on the defendant, 20th June, 1867. 
Originally there was but one count, a single demise in the name of 

the present plaintiff, Margaret McLennan, the date of such demise 
being 1st January, 1866. After a decision of Margaret McLennan v. 
R. C. Chisholm, a t  January Term, 1872, of this Court, 66 N. C. 100, 
the plaintiff asked and obtained leave to add another count to the 
declaration, continuing a joint demise, in the name of C. H. Rush and 
wife, and T. C. Halton and wife, heirs a t  law of the testator, Roderick 
McLennan. Margaret McLennan was his widow and devisee. 

On the trial, i t  was discovered that Roderick McLennan, who claim- 
ed the land in controversy under a deed from one Farquhar Martin, 
had, through the omission of the word "heirs," in the deed, obtained 
only a life estate. The plaintiff thereupon suffered a non suit, which, 
however, was set aside upon the payment of all costs, and leave granlt- 
ed to amend the decla~ation by adding another count, containing a de- 
mise in the name of M. S. Martin, son and heir a t  law of Farquhar 
Martin, then dead. The proposed amendment was not made a t  the 
time, and the case was continued. 

When the case was called a t  the suceeding term, the defendant in- 
sisted, that before going to the jury, the plaintiff, if he intended to take 
the benefit of the amendment, which he had obtained leave to make, at  
the last term, should do so a t  once, by actually inserting in the declara- 
tion, the count containing the demise in the name of M. S. Martin, so 
that it might distinctly and definitely appear upon the face of the de- 
claration, what the Court and jury were to try. 

On attempting to comply with this requirement, which the Court 
deemed reasonable, the plaintiff was met with the difficulty, viz: The 
suit was commenced in 1867, a t  which time Farquhar Martin was alive, 
he having died in November, 1871; so that, a t  the commencement of 
the suit, M. S. Martin, his son and heir a t  law, had no interest in the 

land, and it would not do to lay a demise in the name of M. S. 
(366) Martin. To obviate this difficulty, the following proceedings 

were adopted on behalf of the plaintiff, with the approval of 
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6he Court, notwithstanding objections made on the part of the defend- 
ant. 

1. On motion of plaintiff, a count was added to the declaration, con- 
taining a demise in the name of Farquhar Martin. 

2. The death of Farquhar was suggested on the record, by the plain- 
tiff. 

3. On motion of plaintiff, M. S. Martin, son and heir a t  law of 
Farquhar Martin, obtained leave of Court and came in and made him- 
self party of record to prosecute the suit in place of his father. 

The defendant objected on two grounds: 
1. Because Farquhar Martin is now dead, and i t  is inadmissible to 

make a dead man a party to a suit. 
2. Because the suit had abated so far as  Farquhar Martin was con- 

cerned, by the length of time which had elapsed since his death. 
His Honor, being of opinion that these proceedings were not incon- 

gruous or inconsistent with the fiction of the action, inasmuch as the 
declaration, as amended, spoke as of the Appearance Term; also being 
of opinion, that the action of ejectment did not abate by the death of a 
lessor, John Doe being the plaintiff of record; and being of opinion, 
that the amendment was consonant with justice and calculated to bring 
the case to  trial upon its merits, overruled the objections of the defend- 
ants, but offered to grant a continuance, if the defendant was taken by 

0s re- surprise, or a t  a disadvantage by the amendments and proceedin, 
ferred to. 

The defendant excepted to the ruling of the Court, and appealed to 
the Supreme Court. 

Rattle 63: Son, with whom was McDonald, for appellant, cited and 
and relied on the decisions in relation to amendments made in Skipper 
v. Lennon, 44 X. C. 189, and in Adderton v. Xelchor, 29 N. C. 
849. (367) 

Pemberton, with whom was Seill McKay, contra. argued: 
Two questions only seem to present themselves in this case. 
1. Had his Honor below authorilty to make the order for amend- 

ment? 
2. Was thait authority properly exercised by him? 
The Court, in which a suit is pending, has the exclusive discretion- 

ary power of permitting amendments in the process and pleadings, and 
no appeal lies from the exercise of such power. Quiett, v. Boon, 27 
N. C. 9 ;  McLure v. Barton, 1 Law Rep. 472; Davis v. Evans, Ibid, 
499; Rev. Code, chap. 3, sec. 1. 

An action of ejectmenlt does not abate by the death of the lessor of 
the plaintiff. Thomas v. Kelly, 35 N. C. 43; Wilson Hall, 35 N. C. 
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PEARSON, C. J. The interest, which used to attach to "the fictions" 
in the action of ejectment, had pased away since the adoption of the 
Code of Civil Procedure. 

The fiction of a "lease enitry and ouster" was adopted merely for the 
sake of saving the trouble and expense of making a lease and entry. It 
follows, as a logical conclusion, no lease can be set out in the declaration 
which could not have been made at  the time the action was commenc- 
ed. Adderton v. Melchor, 29 N. C. 249. 

Tested by this principle, the excepition of the defendant cannot be 
sustained. Farquhar Martin was living a t  the time lthe action was 
commenced, so he could a t  that time have made a lease, and his lessee 
could have entered. The objection to the amendment on the ground 
"that Farquhar Martin is now dead, and it is inadmissible to make a 
dead man a pasty to a suit, was based upon a misapprehension of the 
principle. The amendment did not make Farquhar Martin a party Ito 
the action, but merely supposed that he had made a lease a t  the time 
the action was commenced. He was then living and could have made 

the lease, and the fiction is merely to save the trouble and ex- 
(368) pense of actually making the lease. 

The second objection is also untenable. The action did not 
abate by the death of the lessor, and there was no necessity for making 
his heirs parties except t o  make rthem liable for the costs, for the lease 
supposed, was in no way affected by his death. 

In  Skipper v. Lennon, the rule was misapprehended, and the Court 
professing to act on the principle selttled by Adderton v. Melchor, mani- 
festly fall into error, by supposing the time to refer to the application 
for the amendment, instead of the date of the commencement of the 
action. 

There is no error. This will be ce~tified to the end that lthe case may 
be proceeded in with the amendment. 

PER CURIAM. Judgment affirmed. 

Sc 75 N. C. 65; Parker v. Banks, 79 N. C. 483; Weathersbee v. Good- 
win, 175 N. C. 238. 
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SAMUEL W. LATHAM v. JUDSOX B. BLAKELY. 

Where the owner of the inheritance, attaches to the freehold articles of per- 
sonalty for the better en jo~men~t  of the estate, such articles become a 
part of the realty, and pass to the heir, mortgagee or vendee. 

And while an owner may detach fixtures and convert them into personalty, yet 
he c a n m t  do so af ter  a n  execution has  been levied on the land to which 
they a r e  attached. 

CIVIL ACTION, (to recover the value of a cotton gin,) tried a t  Fall 
Term, 1873, of the Superior Court of BEAUFORT County, before his 
Honor, Judge Moore. 

On the trial below, the following facts were established: 
I n  the Spring of 1869, the sheriff of Pitt  County, under an execution 

in favor of D. M. Carter, sold the lands of the plaintiff in this 
action, Sam W. Latham, situated in said county, at  public sale, (369) 
D. M. Carter becoming the purchaser, and receiving from said 
sheriff the usual conveyance. On this land, so sold by the sheriff, was 
a gin house, in which was a cotton gin with Ithe usual gearing, which 
gin, a few days before lthe sale, the plaintiff, (who did not reside on the 
farm sold,) with one Henry Putnam, removed from the gin house to 
another house on the premises. On the day of sale, he, the present 
plaintiff, informed Canter, the plaintiff in the execution, of such re- 
moval, who assented thereto, but informed no other person. After the 
purchase, Carter rented the land to the plaintiff, Latham, for one year. 

I n  the Fall of that  year, Lartham replaced the gin in the house from 
which he removed it, and ginned his cothon with it. The gin was not 
fastened to  the house in any manner, but a piece of plank was nailed 
to the floor and the front ledge of the gin rested against lthis plank to 
prevent i t  from moving when the band was applied and the gin a t  work; 
such is the usual way of securing a gin in its place. After ginning his 
cotton, the plaintiff, Latham, removed the band and carried it home, 
but whether before or after the sale t o  the defendant, hereinafter spoken 
of, does not appear. 

It was also in evidence, that Carter requested Putnam rto show the 
premises to any one desiring to purchase; and that he showed them to 
one L. M. Blakely, as agent for the present defendant. Witness show- 
ed the gin house and gin to  him, moving lthe machinery of lthe same by 
hand for him to see how easy and well it, worked; this was a few days 
prior to the purchase of the land by the defendant, Blakely, and be- 
fore Latham had finished ginning his crop. Witness knew that  Lat- 
ham claimed the gin, and so informed Carter suggesting a t  the same 
time, that possibly this claim might defeat the contemplated trade. 
To this Carter replied, that he "was not going to  lose an $8,000 trade 
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for an old gin." Blakely was not informed !that Latham claimed the 
gin; the latter never met him on the farm. He, the plaintiff, demand- 

ed the gin of the defendant before this suit was instituted, 
(370) which demand was refused. 

In  January, 1870, Carter and wife conveyed the premises to 
the defendan*, and at  the same time the plaintiff and his wife convey- 
ed their interest to Carter. 

On the part of lthe plaintiff, i t  was contended that the gin was a 
chattel, and did not pass by any conveyance .to the defendant, as he, 
the plaintiff, was a tenant under Carter, and used the gin as a tenant. 

For the defendant, i t  was contended that the gin was a fihure and 
passed with the freehold. 

His Honor instructed the jury that the plaintiff was entitled to re- 
cover. 

Verdict for the plaintiff. Motion for a new \trial; motion refused. 
Judgment, and appeal by defendant. 

Battle & Son for appellant. 
Warren and Carter, contra. 

SETTLE, J. Where the owner of the inheritance, in making improve- 
ments, attaches to the freehold articles of personal~ty for the betker 
enjoyment of the estate, they become part of the realty, and pass to the 
heir, mortgagee or vendee, as against the executor, mor~tgagor or vendor. 
Elwes v. Mawe, 2 Smith L. cases and notes; Walmsbg v. Milne, 27 E. 
C. L. R. 114. And while the owner may undobutedly detach fixtures 
and convert them again into personalty, yet he cannot do so after an 
execution has been levied upon the land to which ithey are attached. 
Here i t  is contended that  the gin had been severed and re-converted 
into personalty by the plaintiff, (after, however, an execution had been 
levied upon the land,) and that  Carter, the purchaser ah the sheriff's 
sale, had assented thereto, and that when the plaintiff, as lessee under 
Carher, replaced the gin in the house, i t  became a trade or agricultural 
fixture which he might remove. However that  might be as between 
the plaintiff and Carter, the rights of a third party, the defendant in 

this action, have intervened, who purchased when the gin was 
(371) in its proper place and in good working order, wihhout notice of 

any claim on the pant of the plaintiff. But the defendant can- 
not even claim the benefit of the exception to  the general rule, in favor 
of trade fixtures, as between landlord and itenant, for he failed to re- 
move the gin before the expiration of his term. But in our review of 
the case fhat question is not represented. 
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When lthe agent of Carter showed the gin to the agent of the defend- 
ant, before the contract of sale was made, he evidently conveyed the 
idea that  the gin was a part of the realty, and i t  was not deemed ad- 
visable to spoil a good trade "for an old gin." 

And i t  will be observed, that in addiltion to the sheriff's deed, the 
plaintiff and wife, for the purpose of removing all clouds from the 
tiltle, on the first day of January, 1870, also conveyed to Carter the said 
premises without any reservation whatever, and that  on the same day 
the said Carter conveyed to the defendant, without reservation of the 
gin, or any notice that i t  was claimed by lthe plaintiff. 

What the plaintiff did or said to Carter cannot effect the rights of 
the defendant under these conveyances. 

In  answer to the suggestion that the gin was not sufficiently attach- 
ed to the house to make it a pant thereof, we observe that the later and 
better authorities pay more regard to the purposes which are to be 
served by the thing attached than to  the manner of making the actual 
attachment. 

In  South Carolina i t  is held thart a cotton gin in its place, i, e., con- 
nected with the running works in the gin house, is a fixture which 
passes to the purchaser of the house. Bratton v. Clawson, 2 Strobhart, 
478. And this Court has held that planks laid down as an upper floor 
of a gin house, and used to spread cotton seed upon, though not nailed 
or otherwise fastened down than by their own weight, become a part of 
the gin house by being put in it for the purpose of being used with it, 
and the Court says, "in that view it makes no difference 
whether they were nailed to the sleepers or not." Lawrence v. (372) 
Bryan, 50 N. C.  337. 

Let i t  be certified that there is error. 
PER CURIAM. Venire de novo. 

Bond v. Coke, 71 N. C. 98; R. R. v. Comrs., 84 N .  C. 507; Foote v. 
Gooch, 96 N.  C. 270; Horne v. Smith, 105 N. C. 325; 0verm8an v. Sas- 
ser, 107 N.  C. 436; S v. Martin, 141 N.  C. 835; Crowell v. Jones, 167 
N.  C. 389; Jenkins v. Floyd, 199 N .  C.  473; Springs v. Refining Co., 
205 N. C. 449 
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A. J. AKD M. C. KING v. DRURY WEEKS AND WM. H. THOMAS. 

A purchase by a man in his own name with funds in  his hands of a fiduciary 
nature, creates a resulting trust in favor of those whose money is em- 
ployed in the purchase. 

Therefore, where land has been purchased with partnership funds, although 
i t  be conveyed to one partner only, yet. i t  becomes partnership property. 

CIVIL ACTION, (for the recovery of certain lots in the town of Mur- 
phy,) tried before Gloud, J, a t  Fall Term, 1873, of the Superior Court 
of CHEROKEE County. 

The case as settled and sent up with the record to  this Court, states: 
That  Drury Weeks, the defendant, as trustee of one Brabson, sold 

two lots in the town of Murphy, which Brabson had conveyed to him, 
to secure a debt due togthe firm of Thomas & King, and that J. W. King, 
the father of the plainhiffs in this action, and a member of the firm of 
Thomas & King, bought the same, and took the deed therefor to him- 
self individually. King paid no money or other consideration to 
Weeks, the trustee, but allowed his bid to be credited on Brabson's ao- 
count, which was secured in the Itrust, the bid being less than the ac- 
count. King died in 1845, leaving the plaintiffs, his heirs-at-law, 
and without having had any settlement of the partnership affairs, with 
his co-partner, Thomas. 

As the case in this Court turned upon the insrtructions given below, 
and which are fully set out in the opinion of Justice SETTLE, the 

(373) statement of the evidence offered in regard to the settlement of 
the partnership affairs by the administration of J. W. King, not 

being relevant, is omitted. 
Defendant excepted to .the charge of his Honor, and upon the return 

of a verdict in favor of the plaintiff, moved for a new trial. Motion 
refused. Judgment and appeal by defendant. 

T. D. Johnston, with whom were McCorkle .& Bailey and Gudger, 
for appellants: 

1. The complaint does not state a sufficient cause of action, in that 
while it alleges that the plaintiffs are the owners, i t  merely states fur- 
ther that the defendant "withheld" possession: nun constat, but that 
rthey rightfully withheld. This could have constituted a ground for 
demurrer. C. C. P., sec.. 95, subdivision 6. But is expressly saved 
from waiver by failure to demur by C. C. P., see 99. 

2. The answer is not frivolous. The complaint consists of a general 
statement of ownership and a withholding, which is denied. How, 
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otherwise, could a legal title be tested? Not guilty in ejectment de- 
volved upon the lessor of John Doe, proof of his righlt of entry a t  the 
date of the demise, and the defendant's possession. It does not fail 
within the principle of Flack v .  Dawson, 6 9  N. C. 42. 

3. The pleadings present a clear issue as to whether the property in 
question became palknership property, &c. 

The fourth issue was immaterial, and was sufficienh to decide the real 
matter in controversy. When a t  common law, under its logical rules 
of pleading, an immaterial issue was joined, the Court would award a 
repleader. Stephens on Pleading, 98 and 99. 

As the pleadings under the new system, especially quasi equity 
pleadings, do nolt tend to the production of an issue, a motion for re- 
pleader is supplied by a motion for a proper issue under the 
rules. Reg. Gen., 65 N. C., 705, 3, 4 and 5, and this Court will (374) 
retain the cause. Barnes v .  Brown, 69 N .  C., 439. 

4. If,  as the system of law and equity are blended, this Court shall 
treat the case as  if this issue was disarmed, then we submit: 

That  the purchase of the propenty by the partner King, with partner- 
ship effects, as clearly shown, entitled the other party to treat i t  as 
partnership property, and does not fall within the statutes of Frauds. 
Chiply v .  Keaton, 65 N. C., 543; Lindley on Partnership, pp. 414, 421; 
Cary on Partnership, pp. 26, 166; Adams' (last ed. Am. Notes) 33 top, 
166, note. Hargrove v. King, 40 N .  C. 430. 

5. We submit, that  as Mrs. King, (now Mrs. Hyatt,) the adminis- 
tratrix, had a right t o  settle up the partnership, and the property in 
question had passed into the firm a t  one time. Lindley, 463, the plain- 
tiffs are, in equity, in privity with the administratix, quoad this fund. 

6. We further submit that his Honor committed an error !to our pre- 
judice in instructing them that there was no evidence of a settle- 
ment between the plaintiff and the surviving partner, Thomas. There 
was noit, nor was i t  pretended; and i t  was, we submit, a proposition ir- 
relevant to the merits, and calculated to mislead and confuse the jury. 
They may well have suposed, from the statement that i t  was material 
and a necessary part of the defendant's proof. 

7. We further submit ithat no full and proper cause can be made 
without making Mrs. Hyatt, nee King, the administraltrix, a party. 

A. T. & T.  F. Davidson, and Folk, contra. 

The plaintiffs insist that even if his Honor was wrong in the instruc- 
tions to the jury, it, would not be good ground for a new trial, because 
the pleadings raise no issue to  which such instruction could be 
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(375) applicable; and further, no such issue was tendered by the de- 
fendant or submitted by the Court. 

I n  fact, the answer raises no issue a t  all. The first paragraph is not 
to be regarded. Flack v. Dawson, 69 N. C., 42; and the remainder is 
rambling, absurd and ambiguous. If i t  alleges anything i t  is, that the 
administratrix and defendant, Thomas, had a settlement upon certain 
terms. 

It is nowhere charged in the answer that  this land was purchased 
with pa~tnership funds, nor was such an issue submitted. It is true the 
defendants offer proof tending that way. "Proof without allegation 
is as ineffective as allegation without proof." McKee v. Lineberger, 
69 N. C., 217. 

In  Carrier v. Jones, 68 N. C. 130, it is said: "The rejection of evi- 
dence not material to maintain the point in issue, is no ground for a 
new trial," and according to the same reasoning, i t  would seem that the 
giving, or refusing to  give instructions, on a point not material to the 
issue, would afford good ground for new trial. If the charge of his 
Honor on the issues properly submitted was correct; if i t  might be er- 
roneous on the point made in the first exception, the judgment will not 
be disturbed. Lewis u. Sloan, 68 N. C., 557. 

I n  Wright v. McCormick, 67 N. C., 27, i t  is said: "It is a rule of con- 
struction, of which no pleader has a right to complain, (that all uncer- 
tainties and ambiguities in his pleadings shall be taken in the sense 
most unfavorable to him." So lthat in this case if the defendant had 
believed or wanted to try lthe fact that this land was partnership prop- 
erty, it would have been very easy for him to  have made the issue. His 
failure to raise the issue is to be construed against him. 

The defendants certainly have no right t o  complain, as they were 
permitted to have the issue of settlement, &c., submitted to lthe jury. 
On all the points there was "contradictory evidence" offered by plain- 
tiffs, and the jury found adversely to  defendants. 

His Honor's instructions were correct. 
(376) The rule proceeds upon the idea of fraud. That is not pre- 

sumed. 
SETTLE, J. This was an action to  recover the possession of two lots 

in the town of Murphy, Cherokee county. It appears that one Brab- 
son had executed a deed, conveying these lots to the defendant, Weeks, 
in trust, to  secure the payment of certain debts due to the firm of 
Thomas & King; which firm was composed of J. H .  King, the plain- 
tiffs' ancestor, and W. H. Thomas, the other defendant. 

J. W. King died in 1845, intestate, leaving the plaintiffs his heirs-at- 
law. It further appears, that  in 1841, Weeks, the trustee sold the lots 
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in pursuance of lthe deed in trust, and J. W. King, one of the partners, 
bid them off and took the title in his own name from the trusttee; he 
did not pay any money or other consideration for the same, but allow- 
ed the bid to  be credited as part payment on the debts due khe firm, 
which were secured by the deed; the amount bid was less than the 
amount so secured. The partnership affairs of Thomas & King had 
never been settled in the life time of King. His Honor charged the 
jury ithat where a partner in a firm purchased real estate with the 
partnership effects, and took the deed to himself, the presumption of 
law is that the partner so purchasing credits his co-partner with his 
part of the amount bid or paid for the propedy, and charges himself 
with it, and is entitled to  the property in his own individual right. 

This charge cannot be sustained. On the contrary, the rule is, where 
land has been purchased with partnership funds, although i t  be convey- 
ed to one partner only, yet i t  becomes partnership property. 

"A purchase by a man in his own name, with funds in his hands in a 
fiduciary capacity, creates a resulting ltrust in favor of those whose 
money is thus employed; as in case of a trustee, a partner, an agent for 
purchase, an executor, a guardian, the committee of a lunatic, and the 
like." Adams' Eq., and notes and references to American deci- 
sions, p. 33. (377) 

There must be a venire de novo. 
PER CURIAM. Venire de novo. 

Lyon v. Akin, 78 N. C. 260; Banlc v .  Sinzo~zton, 86 N. C. 189; Bond 
v. Moore, 90 N. C. 245; Norton v. McDevit, 122 N. C. 758; Miller v. 
Miller, 200 N. C. 461. 

STATE ox THE RELATION OF PENELOPE MABRP a m  OTHERS v. JOSEPH 
A. ENGELHARD ANI) 01 HERS. 

In  August, 1862, Confedera~te notes constituted the currency of the oountry. 
And a Clerk and Master, acting under an order of the Court to collect, is 
protected in receiving such money in payment of notes given for the pur- 
chase of l and ;  and although he had no authority to invest the money and 
would have been liable for any loss arising from such in-vestment, still, 
having invested the same in good faith in  Confederate bonds equally a s  
good a s  the  currency itself, he cannoit be held responsible for their loss, 

occurring by the results of the war. 

CIVIL ACTION, upon the official bond of the defendant, submiltted to, 
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and decided by Moore, J. ,  ah Spring Term, 1873, of the Supcrior Court 
of EDGEC~MBE County, upon the following CASE AGREED: 

The defendant had been appointed Clerk and Master in Equity in 
Edgecornbe county, in 1860; and a t  Spring Term, 1861, executed his 
bond as such, in ithc penal sum of $15,000, with the other defendants as  
his sureties. When the defendant, Engelhard, entered on the duties of 
his office, there were delivered to him as Clerk and Master, certah 
bonds executed by B. W. Mabry, B. Mabry and others, for the pur- 
chase money of certain lands, which had been sold as the property of 
the heirs of Charles Mabry, deceased, by a decree of the Court of 
which said Engclhard was Clerk and Master, and purchased by B. W. 
and B. Mabry. The decree in the proceedings for said sale are here- 
with filed, marked A, B, &c. 

I n  1862 the defendant, Engelhard, was in Virginia, and left the 
papers of his office in the possession of Matithew Weddell, a 

(378) merchant of Tarboro, a man of reliable business qualifications, 
t o  act as his agent. B. Mabry called on Weddell, and proposed 

to  pay a part, of the afersaid bonds. Weddell told him he did not know 
what t o  do with the money, and could not ltake iL until he could hear 
from Engelhard. He then wrote to Engelhard, perhaps twice, before 
rccciving an answer; a t  last he did receive instructions from him to 
receive the money and invest i t  in Confedera~te bonds. On the 7th AU- 
gust, 1862, he, Weddell, received $4000 of the money in Confederate 
currency, credited the amount on one of the notes, and invested in Con- 
federate bonds, a t  the same time investing some of his own money in 
like manner. Defendant instruoted Weddell to invest in Confederate 
bonds, as  that would be convenient for re-conversion to currency, if 
needed. 

On the 21st October, 1862, Engelhard resigned his office to Judge 
Hcath, in vacation, and on the same day John Norfleet was appointed 
Clerk and Master, who gave the required bonds and qualified as such, 
when, by agreement, between Norflectt and Weddell, the papers belong- 
ing to the Clerk and Master's office, other than the Confederate bonds 
aforesaid, continucd to be kept in Weddell's safe. Norfleet had been 
informed by Weddell, that the $4000 had been received and invested 
in Confederate securities, and that the same were in Petersburg, Va., 
in the hands of Mr. James Weddell, for safe keeping, and that  he, Nor- 
fleet, could get them, whenever he desired to do so. The bonds re- 
mained in Petersburg until the close of the war, no one during the time 
applying for them. Neither Weddell or Engelhard gave any notice t o  
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the person entitled to the money, of the purpose to invest the same in 
Confederate bonds. 

The parties entitled to tlie money are the relators, Penelope Mabry, 
the widow of Charles Mabry, B. Mabry and B. W. Mabry, (the pur- 
chasers of the land,) Virginia Mabry, Susan F. Pippin, Louisa Savage, 
Francis E. C.----, Mary A. C-, and Delia F. Gorham, the intestata 
of the relator, John C. Gorham, and Charles D. Mabry, the testator, 
Blount Bryan, who were ithe heirs of Cliarles Mabry. 

Previous to the resignation of Engelhard and tlie appointment (379) 
of Norfleet, sometime in October, 1862, Penelope Mabry, one of 
the relators, applied to  Norfleet !to get her share of the money, and was 
told by him what he had been informed, that the money had been in- 
vested in Confederate bonds, and left with Weddell. Norfleet also told 
her that  as the money had been so invested, perhaps ilt would be better 
for those interested in the fund; for if the Confederacy was successful, 
she would get 8 per cent. on the moncy, a good interest. To this she 
replied, that  she wanted her money. 

No application was ever made to  Engelhard or Weddell for the 
money by any of the parties entitled, or to Norfleet, except as before 
stated. No notice was ever given by Norfleet to either Engelhard or 
Weddell of the application, or the money was wanted or needed; and 
no motion was ever made in Court about, or exception taken to, the 
investment, until after the close of the war, except the decree rescind- 
ing or modifying the order of collection, made on motion of counsel. 

(The case agreed here sets out the ages, residence, &c., of the several 
relators, and the amounlts t o  which each are entitled. These facts not 
bearing upon the point decided in this Court, are not inserted.) 

If the Court should be of opinion, that  the relators are entitled ta 
recover the full amount of the fund invested, the judgment shall be 
rendered in their favor for $4,060.68. 

If the Court should be of opinion, that the relators are entitled to  
recover, but that the scale of damages is the difference in value betwecn 
the money invested, and the value of the same a t  the time the defend- 
ant, Engelhard, went out of office, lthen i t  is agreed that the Cou~\t may 
assess the damages and give judgmcnt accordingly; othcrwise there 
shall be a judgment of non suit. 

The Court being of opinion with the defcndants, gave judgment dis- 
missing thc action, and against tlic realtors for costs; from 
which they appealed to this Court. (380) 

Moore & Gatling, counsel for appellants. 

%I I 
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Smith & Strong, contra, submitted the following argument: 
I. Had the funds remained uninvested after collection, they would 

have been lost, and if liable the defendant is irresponsible either for 
collecting a t  all or for collecting in Confederate funds. 

11. The defendant was acting under an order of the Court (to collect, 
and could nolt be responsible for obeying its mandate. 

111. Nor was he liable for accepting payment in Confederate cur- 
rency, as a t  that time this was the only currency in general use. 

I. An officer with authority Ito collect, (and thc officer was a Clerk 
and Master) might, before 1863, properly received Confederate notes 
in payment of debts contracted before the war. 'Emerson v. Mallet, 
62 N. C. 234. 

11. Trustees, who have had funds to managc during the war, belong- 
ing to infants, or others, were bound (to use such care as prudent men 
exercised in their own affairs. Cummings v. Mebane, 68 N. C. 315, as 
in our case Mr. Weddell used as to his. 

111. A collecting officer may receive whatever currency passes among 
prudent business men, and the debtor niay pay. A Clerk and Master 
in 1863 received Confederate currency in payment of purchase money 
due lands sold in 1858, and his liability is t o  be tested of the principle 
thus laid down. Baird v. Hall, 67 N. C. 230. 

IV. Nor was the investment in Confederate bonds a proper ground 
for charging defendant. 

A guardian who collected in Confederate currency, under such cir- 
cumstances as  warranted him in doing so, may invest in Confederate 
bonds. Sudderth v. McCombs, 65 N. C. 186. 

Indeed i t  was his duty to make an effort t o  invest or put a t  interest 
for benefi't of cestus que use. Whitfield v. Foy, 65 N. C. 265. 

(381) And he might render himself liable for neglecting to do so. 
Shipp v. Hettrick, 63 N. C. 329. 

Our case comes fully within the principle in these and other cases 
enunciated, and the bond was not liable for the loss sustained. 

PEARSON, C. J. We concur with his Honor in the opinion that the 
facts set out in the case agreed, do not warrant the legal inference of a 
want of due diligence on the part of the defendant, Engelhard, as  to 
collecting in Confederate notes in 1862. The bonds in the hands of 
Engelhard as Clerk and Master were due and the obligors had a right 
t o  make the payment, and when they insisted upon this righit ithe duty 
of refusing to  accept Confederate notes and taking upon himself khe 
odium of doing so, was not imposed by law upon the defendant. I n  
August, 1862, Confederate notes constituted the currency of the coun- 
try, and were but slighkly depreciated, and .the order of collection was 
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in force. So there was no ground upon which the defendant could 
have refused to accept payment, when the obligors insisted on their 
right t o  pay off the bonds. 

As to investing in Confederate bonds: The Clerk and Master was nat 
authorized to invest the fund collected by him. His duty was to hold 
it and make return to the next term of the Court, or pay it to such of 
the parties as applied for their shares. So if any loss had resulted from 
this unauthorized conversion of the fund, he would have been liable, 
but the fact is, the Confederahe bonds were just as good as the Con- 
federate notes, and the fund was benefited by the interest on the bonds. 
Had the defendants used the Confederate notes or mixed !them with his 
own money and afterwards bought up Confederate bonds to supply the 
place of the converted fund, i t  would have materially altered the case, 
and might have led to  the inference of wanlt of bona fides, bult such an 
inference is rebutted by the fact, that his agent who received 
the Confederate notes, was directed to invest in Confederate (382) 
bonds, which was done alt the time the notes were received. 

No error. 
PER CURIAM. Judgment affirmed. 

Patton v. Farmer, 87 N. C. 341. 

JAMES C. WARREN v. STEPHEK E. WOODARD. 

The lien of a laborer, who commenced work in January, 1873, altbching by 
virtue of the provisions of the Aot of 1868-'69, chap. 206, sec. 9, is not di- 
vested in favor of  the lien created by the Act of 1872-'73, cha~p. 133, sec. 1, 
ratifled 1st March, 1873, as  tha~t  mould be impairing a vested right, as  
well as  the obligation of a contract. 

CONTROVERSY, submitted withouk action, to Albertson, J., a t  Fall 
Term, 1873, of the Superior Court of CHOWAN County. 

The facts, as agreed, are: 
The plaintiff, Warren, rented his farm for 6he year 1873, t o  one 

Small, for $1,500. On the 1st of March of that year, Small executed 
to plaintiff a trust deed, on account of money and supplies contracted 
to be advanced for $ , conveying in said deed his crops to be 
raised on said farm during the year. On the 4th of July, 1873, Small 
executed to Warren another tru& deed, t o  secure payment of rent and 
further advances, and in that deed conveyed his crops on said farm. 
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The plaintiff has already received more than sufficient pay to pay 
the rent, but not enough to discharge both trusts; and claims the bal- 
ance of the crops on hand, which was raised on said farm, under the 
said deeds. 

Small, the lessee, on the 1st of January, 1873, contracted with the 
defendant, Woodard, for his services in making ithe crop, agreeing to  

pay him $275. Woodard commenced work the 11th of January, 
(383) and continued during the entire year. He filed his lien in the 

Superior Court Clerk's office, but subsequent to the registration 
of the trust herein before mentioned. Plaintiff knew all lthe time that  
the defendant was laboring on the farm. 

Defendant claims the balance of the crop after paying rent, t o  be 
subject to his lien. Plaintiff claims that, all the debts due from Small 
t o  him, and secured by the trusts, shall be paid in preference to the 
demand of the defendant. 

The crop on hand is more than sufficient t o  pay the defendant, but 
not enough to  pay him and plaintiff. 

His Honor being of opinion that the defendant's lien was prior t o  the 
plaintiff's, give judgment in his favor; from this the plaintiff appealed. 

No counsel in this Court for appellant. 
A. M. Moore, contra. 

RODMAN, J. We are of opinion, that  upon the case agreed the de- 
fendant is entitled to judgment. Woodard commenced his work on the 
farm of the lessee, Small, in January, 1873, and duly filed a notice of 
his claim within thirty days after the termination of work under his 
contract, as required by the act of 1869-'70, ch. 206, sec. 9. The liens 
of the plaintiff which are in controversy are founded upon assignments 
to him to secure advances of money and supplies to the lessee made 
subsequently, viz: March and July, 1853. 

Section 2 of the act cited, says: "The lien for work on crops or farms, 
or materials, given by this chapter, shall be preferred to every other 
lien or encumbrance which attached upon the property subsequent to 
the time at  which the work was commenced, or the materials were 
furnished." 

This section covers the question between the parties, and we consider 
that i t  is not qualified so as to affect the present case by any provisions 
of that or subsequent acts. Section 6 of that act seems to relate only 

to conflicting claims between laborers or material men, and so 
(384) does section 12, and they do not apply in this case. 

The act of 1866-'67, ch. 1, sec. 1, says that  persons making 
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advances of money or supplies t o  persons engaged in the cultivation of 
the soil, shall be entitled to  a lien on &he crops madc during the year, 
"in preference to a11 other liens existing or otherwise to the extent of 
such advance or advances," provided the agreement be in wrirting and 
registered within thirty days after its date. 

This act was qualified by the later act of 1869-'70, above cited. The 
act of 1866-'67, was, however, re-enacted by the aclt of 1872-'73, ch. 133 
see. 1, ratified 1st of March, 1873. Thus re-enacted, i t  is apparently 
in direct conflict with lthe act of 1869-'70, which gives a priority to la- 
borers, and ordinarily would be held to repel it. We need not consider 
now what would be the operation of the re-enacted act upon the lien of 
a laborer who began to  work after the act went into effcct. In this 
case the work was begun by the defendant before the passage of the re- 
enacting act, and while the act of 1869-'70 was the undisputed law. 
By this act the defendant had an inchoate lien which was capable of 
being made perfect, and to relate back to January, 1873, and which 
was in fact perfected a s  required by the act, by filing a notice with the 
proper officer. It has not been contcndcd that the Legislature could 
not give a lien by relation back to a time which may happen to be 
long before the filing of notice. Such a law may impose upon every 
one who advances money or supplies to a planter the burden of ascer- 
ltaining by personal examination on (the farm what laborers have work- 
ed on i t  thirty days before, and when they began work, and the 
amounts due to  them, and also the value of any materials supplied 
within thirty days before, and whether they have been paid for. But 
if i t  impairs no vested righlts, the question of its expediency is solely 
with the Legislature. In  the present case, if the effect, of the act of 1st 
of March, 1873, were to destroy the inchoate lien of the defendant, 
which began by relation in January, 1873, and give a priority lto the 
subsequent. liens of the plaintiff, i t  would be unconstitutional, 
as impairing a vcstctl right, and also as impairing the obligation (385) 
of a contract; for ltnder tllc law in forcc when the defendant's 
contract with Small was made, the contract was that  the defendant 
should have a lien. A lien would have no value which the debtor 
might a t  any time destroy by incurring a subsequent debt to a stranger. 
We think the defendant has the prior lien, and judgment will be in his 
favor according to  the case agreed. 

PER CURIAM. Judgment below affirmed, and 
judgment for defendant. 

McCoy v .  Wood, 70 N. C. 128; White v. Riddle 198 N. C. 514; Eason 
v. Dew 244 N. C. 575. 
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G ,  W. ORAWFORD, ADM'R., &c. v. THOMAS LYTLE. 

A makes his note to B on the 7th June, 1857, and on the 12th August, 1860, C 
endorses on the back, "Pay the within to D." signing his name : Held, that 
C was not liable either as  an endorser or gmrantlor, and that  his indorse- 
ment metrely passed the property in the note to D. 

CIVIL ACTION, (commenced in a Justice's Court, to recover the bal- 
ance due on a note) tried before Henry, J, art the Ball Term, 1873, of 
the Superior Court of MCDOWELL County. 

The note sued on is in the following words: 
"$475.87. One day from date, I promise to  pay G. W. Lytle, four 

hundred and seventy-five dollars and eighty-seven cents, for value re- 
ceived, this 7th day of June, 1857. 

JNO. BURGIN, [Seal."] 
On which note is endorsed: "Received on the within note, three hun- 

dred dollars, October 8th, 1859," and this further endorsement, 
"Pay the within note to James Crawford, this 12th day of Septem- 

ber, 1860. 
(386) THOS. LYTLE." 

Plaintiff contends tha~t Thomas Lytle, the defendant, is liable 
to him as an endorser; and by agreement, all other defences being 
abandoned, whether or not the above endorsement rendered the defend- 
ant liable, was the only question to be tried. His Honor being of 
opinion, that i t  did, gave judgment for the plaintiff, from which judg- 
ment, defendant appealed. 

Gaither and Bynurn for appellant: 

1. A mere writing of one's name across the back of a note executed 
by other parties cannot be more than a guarantee. 

2. If A executes his promisory note to B, and C writes on the back 
of the note "pay the within to Dl" he simply guarantees that if A does 
not pay it he will. 

3. In this case if D fails to make the money out of A, and A is good, 
he cannot recover out of C, certainly not without notice. 

4. If in the above case the endorsement of C was made a t  the time 
the note was given, he would be liable as endorsee, but only as a guas- 
antee if done afterwards. Parsons on contracts, 5 Ed. 543. 

I n  this case the note was not given a t  the time of the endorsement 
on the back of nohe, and the only promise of the defendant is to pay in 
case of the insolvency of the original maker, and i t  was admitted on the 
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argument in the Court below that the money could have been made out 
of the original maker until after the war. 

See Dawson v. Petway, 20 N. C. 396; Thompson v. Sanders, 20 N. C. 
404; Baker v. Robinson, 65 N. C. 191. 

The damage to the defendant is the paying the money in case plain- 
itiff recovers, 

Pleming and J .  C. L. Harris, contra, 

1. The instrument sued on is an ordinary promisory note 
under seal, and its endorsement by defendant is not a guaranty, (387) 
but a suretyship. I t  is negotiable security, and the defendant 
is l~able as surety. Bat, Rev. chap. 10. Johnson v. Hooker, 47 N. C. 
29. 

11. If the defendant be a guarantor, and not a surety, he must show 
himself damaged by the alleged laches of plaintiff, or plaintiff may 
still recover. The mere allegation of damage is not sufficient. The 
defendant must show damage. Farrow v. Respass, 33 N.C. 170; Baker 
v. Robinson, 63 N. C., 191. 

111. A guarantor differs from a surety, in this, that the former can- 
not be sued until a failure on the part of the principal when sued, while 
the latter may be sued a t  the same t'ime wilth the principal. 10 Watts, 
258. And under our law the holder of a promissory note can bring an 
action against the endorser without even making any demand upon 
the maker of the note. Bat. Rev., p. 104; and the endorser, unless it 
be otherwise plainly expressed, is liable to the holder as surety. 

IV. d guaranty is a promise to answer for the payment of some debt 
or the performance of some duty in case of the failure of another per- 
son who is primarily liable for such paymen6 or performance; but the 
obligation which an ordinary endorsement of a promissory note im- 
poses, is not in the alternative-&he essential quality of a guaranty; and 
an action may be maintained against such endorser without joining the 
maker of the note, or requiring any payment or making any demand of 
him. Bat. Rev. p. 155; i t  being in the option of the plaintiff t o  include 
persons, severally liable on the same obligation, in the same action. 

SETTLE, J. A makes his note to be paid on the 7th day of June, 1857, 
and on the 12th day of August, 1860, C endorses on the back of the 
note these words, to-wit: "Pay the within to D." and signed his 
name. Nothing more appears. 

We are of opinion that  C is neither an endorser, according to the 
commercial law, nor a guarantor; but that his endorsement 
merely passed the property in the note to D, just as his bill of (388) 
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sale would have passed a horse. But if we adopt the most favor- 
able view for the plaintiff, and consider C as a guarantor, rthere has 
been such laches on the part of the plaintiff as t o  discharge the defend- 
ant. 

The judgment of the Superior Court is reversed, and judgment will 
be entered here thait lthe defendsxlt go without day. 

PER CURIAM. Judgment reversed. 

Southerland v. Fremont, 107 N.  C. 570. 

JOHN F. LOGAN v. J. C. PLUMMER. 

Bonds given for the b a n  of money to A B, t o  be used in purchasing a forge, a t  
which Iron mas to be made for the Confeder&te government, of which fact 
A B was duly informed, cannot be recovered. 

The principle w~tablished in such cases is, that whereqer a dollar has been ex- 
pended to dest~my the life of the Republic, it shall never return to the 
pocket of the owner. 

CIVIL ACTION, t o  recover the amount of three several bonds, tried be- 
fore Mitchell, J., a t  the Spring Term, 1873, of rthe Superior Court of 
ASHE County. 

Of three notes sued upon in this action, two were for Confederate 
money, payable to Jones & Bogle, and the other for $500, given to A. 
M. Bogle, dated 5th May, 1864, payable in Confederate currency; one 
was for $1,935, and dated 6th May, 1864; lthe other, dated the 7th An- 
gust, same year, called for $1,200. 

The bonds were issued to the plaintiff. 
Defendant stated, that  when he borrowed the money for 

(389) which the bonds were given, he informed Bogle & Jones that 
he wanted the money to buy a forge, lto make iron for the Con- 

federate Government; that he was negotiating a purchase of the forge, 
and had to have the money to complete the trade; that he had sold his 
land on time, and his conltract t o  make the iron rendered i t  necessary 
for him to have the money a t  once. Bogle & Jones furnished him the 
money a t  different times; he bought the forge and furnished the Con- 
federate Government with a quantity of iron. 

Defendant further stated, that afterwards, as he was passing Jones' 
house, he informed him that his money was ready for him, and perhaps 
was on the way to  him, and that Jones told him to  turn the messenger 
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back, if he, the defendant, met him, and not to send him the money, 
but t o  keep i t  and invest i t  for him, Jones, in land or other property; if 
he could not do this, to  keep i t  until he, Jones, called for it. That he, 
lthe defendant, endeavored to invest it, but failed, and the money be- 
came worthless on his hands. After the war, Jones told defendant ithat 
he, himself, did not expect anything from defendant, but that Bogle 
would likely contend for it. 

His Honor charged the jury, that if Bogle 8r; Jones knew that defend- 
ant was going to  buy a forge with the money, for the purpose of making 
iron for the Confederate Government, the contract would be illegal 
and void, and that the plaintiff could not recover. 

That  the instructions given to defendant by Jones, as to the invest- 
ment of the money in lands or other property, as deposed to by defend- 
ant, would be an appropriation of the money by Jones, and the plain- 
tiff could not recover. 

Verdict and judgment for defendant. Appeal by plaintiff. 

Folk, with whom was Armfield and Busbee & Busbee for appellant, 
submitted the following: 

The case presents two questions: 
1. Are the bonds void? 
2. If not void, have they been satisfied? (3901 
I. The line between what contracts are void, because in aid 

of the rebellion, and what are not void for that cause, is distinctly 
marked by the decisions in this Court. I n  Martin v. McMillan, 65, 
N. C., 199, PEARSON, C. J., says: "The fact of furnishing houses for the 
Confederate Government was an act which, of itself, aided the rebel- 
lion, and amounted to treason; that was the ground of the decision."; 
I t  was also the ground of the decision in Xmitherman v. Sanders, 64, 
N. C., 22; Turner v. Railroad, 63 N. C., 522; Robson v. Kingsbury, 66; 
N. C., 524, and all the cases decided in this Court, except the salt cases, 
which stand on peculiar grounds. Loaning money t o  equip a military 
company, t o  hire a substitute, and conveying the officer lto his com- 
mand, were all acts of treason. In McKesson v. Jones, 66 N. C., ROD- 
MAN, J., said: "The farthest this Court has gone in holding a contract 
illegal because in aid of rebellion was in Martin v. McMillan. I n  the 
present case the aid given the rebellion is much more remote. It was 
not a sale of military material, nor even a sale of provisions to 
laborers engaged in making such material, but a lease of land upon 
which provisions might be raised to feed laborers engaged in an unlaw- 
ful occupation." So in this case, it may be said the unlawful act was 
not the direclt result of the contract, but a loan of money which might 
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be invested in land on which there was a forge which might be worked 
in making iron, which might be sold to the rebel government. As was 
said in McKesson v. Jones, i t  is a t  least two steps removed from the 
principle of Martin v. McMillan. It is possible, says RODMAN, J., in 
McKesson v. Jones, supra: "to foresee and calculate &he direct conse- 
quences of an act,, but if we attempt to follow it out into its indirect 
and more remote consequences, our reasoning becomes uncertain, and, 
after a few steps, altogether unsartisfactory." Many principles of law 
are based on this reasoning, and i t  is of almost constant application in 
the law of damages, arising from breach of contracts. It is submithed 

this case is governed by McKesson v. Jones. 
(391) 11. His Honor held that if the defendant was believed, the 

facts deposed to amounted to such an appropriation as discharg- 
ed the notes payable in Confederate money. I t  is difficult t o  perceive 
the idea his Honor intended to convey by the word appropriation. The 
word has two meanings in law. It is sometimes used to express the 
application of a sum of money to one of several debts, due from the 
same debtor to his creditor, sometimes to describe the acts of setting. 
apart certain goods or chattels t o  the purpose of a contract, but in the 
connection in which i t  is here placed, i t  has no legal significance what- 
ever. The transaction, if anything, was a payment. If a payment, it 
satisfied the debt; and if the debt was satisfied, the property in the 
specific sum of money required for that purpose, passed to the payees. 
For the one of these results implies the other. If the property in the 
money passed, the payees might, after demand and refusal, maintain 
an action of detinue or trover for the money against the defendant or 
third person, to whom he has passed it. But will i t  be contended that 
the payees could have sustained an action of detinue or trover, or any 
cther action in which i t  is necessary to  allege and prove property in the 
plaintiff. If this was a payment, i t  is one by whch a debt is satisfied, 
and yet the debtor parts with nothing, and the creditor receives noth- 
ing, which is absurd. 

W. P. Caldwell, with whom was Todd, contra, argued: 

I. The three notes are to be taken as one contract, made in May. 
A bond for loaned money to  hire a substitute, or with lthe knowledge 

i t  was to be used to hire a substitute in the Confederate army, is illegal. 
Critcher v. Holloway, 64 N. C. 526;  Kingsbury v. Gouch, 64 N. C. 528; 
see also Xmitherman v. Sanders, Ibid, 522 Martin v. McMdlan, 63 
N. C. 486. 

If Plummer had borrowed the money to pay an illegal debt, i t  would 
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not be illegal as in Poindexter v. Davis, 67 N. C. 112; Kings- 
bury v. Suit, 66 N. C. 602; Calvert v. Williams, 64 N. C. 168. (392) 

11. As to payment: See Simmons v. Cahoon, 68 N. C. 168. 
SETTLE, J. The jury have found the fact that all three of the notes 

in suit were given to Bogle & Jones for the loan of money, with the full 
knowledge, on their part, that  the same was to be expended in the pur- 
chase of a forge, ah which the defendant was to make iron for the Con- 
federate Government. The forge was purchased with this money, and 
the defendant did "make and deliver t o  the Confederate Government 
several tons of iron, a large quantity of which was known as gun 
scalps." 

The line between such contracts as are tainted with rebellion, and 
therefore void, and those which are not so infected, is clearly marked 
by the decisions of this Court,. The principle established is, that when- 
ever a dollar has been expended to destroy the life of the Republic, it 
shall never return to the pocket of its owner. 

To hold otherwise, would be to  invite other rebellions. 
A. sells to an agent of the Confederate Government mules, knowing 

that  they are t o  be used in that  service, but takes the individual bond 
of the agent, with personal security, for the payment of hhe price agreed 
upon. He cannot recover it. Martin v. McMillan, 63 N. C. 486. 

Money lent during the rebellion to a county to  enable i t  to provide 
salt for ilts citizens, and thus avoid one of the penalties of the blockade, 
cannot be recovered. Leak v .  Commissioners, 64 N. C. 132; Setzer 
v. Commissioners, Ibid, 516. 

A. lends money to B. with the knowledge rthalt B. intends with i t  to 
hire a substitute and put him into the Confederate army. A. cannot 
recover the money. Critcher v. Holloway, 64 N. C. 526; Kings- 
bury v. Gooch, Ibid, 528. (393) 

Money is lent with a knowledge that i t  is to  be used in equip- 
ing a company for the Confederate service. It cannoit be recovered. 
Smitherman v. Sanders, 64 N. C. 522. 

I t  is not difficult to perceive that the principle of the cases cited, 
govern the case before us. For i t  is not easily imagined how one could 
render more efficient aid to ithe Confederacy, in 1864, than by furnish- 
ing i t  with iron, and especially iron suitable for making guns, thereby 
enabling the Confederacy to protract the struggle and counteract the 
measures of the Government of the Uniited States for the suppression of 
the rebellion. 

The Courts of the rightful government cannot countenance such 
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contracts as  the one before us, but will leave the parties, who are in 
pan' delicto, where they sltand. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

Lance v. Hunter, 72 N.C. 179; Brickell v. Comrs. 81 N.C. 243 

JOHN A. MoDONALD v. L. J. HAUGHTON. 

Courts of justice not only redress fraud, but seek to redress fraud by remow 
ing temptation. Therefore Presidents and Directors of Railroad Com- 
panies a re  not allowed to buy up and speculate upon claims against such 
companies-such contractir being in every respect against good morals, 
land consequently against public policy. 

CIVIL ACTION, tried before his Honor, Judge Tourgee, a t  the Fall 
Term, 1873, of CHATHAM Superior Court. 

In  his complaint, the defendant alleges, that  the defendant having a, 

claim against the Western Railroad Company, amounting to $2,715.25, 
assigned i t  to  him by the following instrument: 

"January 21st, 1870. 
(394) I hereby transfer my claim against the Western R. R. Co., 

t o  John A. McDonald in consideration of his note for twenty- 
five hundred dollars; if said note is not paid by the 25th of February 
next, then the above to be null and void and of no effect. 

(Signed,) L. J. HAUGHTON." 
The execution of this assignment was admitted by defendant. It 

w q  also admitted, that khe defendant was the owner of a claim against 
said road for $2,715, with interest from Feb. 1, 1864, and that the 
plaintiff, from 12th November, 1869, to April, 1871, was a director in 
said RaiIroad Company. 

The defendant, in his answer principally relies upon the facts, that 
the contract to pay the plaintiff the excess over $2,500, (the real 
amount involved in this action,) was without consideration; and that 
said contract, with a director of the company, was against public poli- 
cy; and that the assignment was obtained from him by the false and 
fraudulent representations of the plaintiff hiinself 

For the plaintiff, the Secretary of the Company stated, (reading from 
the records of the Company,) that on 13th Nov., 1869, the plaintiff 
being present in the meeting, a resolution was adopted, appointing T. 
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A. Byrnes, J. W. Hopkins and T. S. Lutterloh, a committee to inveslti- 
gate the claim of the defendant and others, held by them against the 
company,-the committee to  report a t  the next meeting; thak this 
committee reported the 6th of January, 1870, in favor of paying the 
claim of defendant, to-wit: $2,715, with interest from 1st February, 
1864, the consideration of which report was postponed, until the meet- 
ing to  be held in Raleigh on 1st February, 1870, when it was concur- 
red in, (plaintiff being present) and the amount, including interest, 
ordered 60 be paid; that the books show that  the amount was placed 
to the credit of the defendant. 

The plaintiff, as a witness, stated, that in the early part of February, 
1870, he had a conversation with defendant, in Pittsboro', in 
which he asked defendant, if he had heard that his claim against (395) 
rthe Western Railroad Company, had been allowed; defendant 
stated that  he had; that  after this, he, the plaintiff, met the defendant 
in Fayetteville, somehime previous to 25th February, 1870, and remark- 
ed to him: "I suppose you have received your money from the com- 
pany;" that defendant replied, ('I have got, a part." 

Upon his cross examination, the plaintiff stated that  he was not cer- 
tain, "chat this conversation took place previous to  the 25th of Febru- 
ary, but i t  was his impression, that i t  did. That  when the defendant 
gave him the assignment, hereinbefore set out, he, the plaintiff gave him 
his note for $2,500, due 25th February, 1870, and that the only condi- 
tions of the contract, were those expressed in the assignment. 

The defendant, as a witness in his own behalf, testified, that the 
amount of his claim againsit the company, was paid him on the 18th 
March, 1870, a t  the banking house of Jones & Lutterloh, in Fayette- 
ville; that he received the money from the bank, and was certain as to 
the date, from the entry in his pass-book; and that the amount paid 
him was $3,715, the same being principal and interest of his claim. 
That the plaintiff was not present, nor has he ever received one dollar 
from the plaintiff. 

The defendant further stated, that a t  the time he gave the assign- 
ment to the plaintiff, the plaintiff gave him his note for $2,500, and 
that the note, by its express terms, was to be null and void, if not paid 
on or before the 25th of Feb. 1870, and that a t  the time he took the 
plaintiff's note conditioned as above, the plaintiff was notoriously in- 
solvent, and has so continued ever since. That  shortly after the 25th 
of Feb., 1870, he put plaintiff's note in his pocket, and went t o  Pitts- 
boro' for the purpose of handing it to plaintiff; that he did not see him, 
and the note with other papers was lost; that he had diligenltly searched 
for it, as he relied upon the condition contained in the same, for a part 
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of his defence set out in his answer, and had therein offered t o  indem- 
nify the plaintiff from any damage or loss he might sustain on 

(396) account of such loss; that after the day of payment, the 26th of 
February passed, he considered the note of no value; that he 

had received a notice from the plaintiff to  produce it, &c. 
Defendant, then, for the purpose of showing, lthat the contract (or 

assignment) made with plaintiff, was against public policy and fraud- 
ulent, offered to prove by himself, lthe following facts: 

That  on the 19th January, 1870, the plaintiff and himself being in 
the city of Raleigh, the plaintiff came to  his boarding house, and asked 
him what he was going to  do with his, (defendant's) railroad claim; 
that he, (the defendant) replied, "if he did not get his money very 
soon, he intended to sue on it;" that plaintiff remarked, "he hoped de- 
fendant would not sue the company ;" that he again stated to plaintiff, 
he should certainly sue if the money was not paid, and that  he had 
been advised by his lawyers t o  pursue this course. The plaintiff 
thougbt the matter-could be compromised, and upon being asked 
how, replied, that he thought he could get $2,500 for i t  in a short time. 
That  he (the defendant) stated to plaintiff, he would not take $2,500, 
as the principal itself, without interest, was $2,715, t o  which plaintiff 
said, "that I could nolt possibly get the interest, the Board of Directors 
were determined not to pay interest on any claim;" that to this, he, 
(the defendant) replied, "he thought i t  strange, that the Board should 
pay the principal and refuse to pay interest," and asked the plaintiff 
what would become of khe $215, if the proposition to receive $2,500 
was accepted? Plaintiff replied, "well you will have to give that to 
Byrnes, who was Chairman of auditing committee, to get him to pass 
upon your claim." Defendant said he thought it strange the Board 
would keep a man in office who would not pass a just claim unless he 
was paid for it, and that as the plaintiff helped to put him into office, 
he ought to help to put him out. To this, plaintiff said, "You know 
how it is," and hoped that  he would take the $2,500, saying that, de- 
fendant could lose only $215, which he had rather pay, than for the 

company to be sued. 
(397) On the 20th, the next day, this conversation, in substance was 

repeated, the plaintiff coming to  defendant and urging him to 
accept his proposition; thait defendant stated to him, that  as  you (the 
plaintiff) "assure me, the Direcltors have determined to allow no in- 
terest, and you are s director, and as I am in need of money, I will take 
for my claim 82,500, provided i t  was paid by the 25th of February, 
1870," and thereupon the assignment was made and the note of plaintiff 
drawn up and given to defendant. 
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The evidence (of defendant in relation to what passed a t  the time of 
executing the assignment and note,) was rejected by the Count, upon 
the ground, that this was a matter between the company and the plain- 
tiff, and was not against public policy. Defendant then offered the 
same evidence, for the purpose of proving, false and fraudulent repre- 
sentations on part of the plaintiff of a fact, peculiarly within his, the 
plaintiff's, knowledge, and constituting a material inducemenrt to mak- 
ing the contract, vie: that the Directors would not allow interest, &c. 
The evidence was again rejected by the Court, on the ground, rthat 
there was no allegation of fraud in the answer, to support the introduc- 
tion of such testimony. 

To both of which rulings of his Honor, defendant excepted. 
Defendant then proved by one of the firm, of the bankinghouse of 

Jones & Lutterloh, that he was paid his debt against the Railroad Com- 
pany, on the 18th of March, 1870, out of the funds of the bank, or the 
private funds of Jones. Plaintiff objected (to the witness stating, who 
paid the money, as the defendant, in his answer, had alleged that i t  was 
paid by an officer of the company. The objection was sustained, and 
the evidence upon that point, ruled out. Defendant again excepted. 

Among several instructions to the jury, asked of the Court, by the 
defendant, which are not pertinenh to the point upon which the case was 
determined in this Court, and are not considered in the opinion of the 
Chief Justice, the defendant asked his Honor on the trial, to 
charge the jury: (398) 

5th. That the contract between the plaintiff and defendant 
was void, against public policy, and that the plaintiff could not re- 
cover. 

This instruction was refused, and his Honor charged, that the con- 
tract between the plaintiff and $he defendant, must be gathered from 
the two papers,-the assignment and the note; that if they found the 
terms of the contract, to be as stated by defendant, then time was of 
the essence of the contract, and plaintiff could not recover, unless it 
was proved, that, the plaintiff, had either himself paid, or the Company 
had paid off the note for $2,500, on or before ithe 25th of February, 
1870. And by consent, his Honor submitted, the following issue in 
writing to the jury, as covering all the case, not otherwise admitted, 
or previously ruled upon. 

Has the plainitiff paid the defendant, the consideration mentioned 
in the instrument sued upon? 

The jury found the issue in the affirmative, in favor of the plaintiff. 
Motion by defendant for a new trial; motion refused. Judgment for 

plaintiff, and appeal by defendanh. 
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Haughton and Manning for appellant. 
Batchelor, Edwards & Batchelor and Headen, contra. 

PEARSON, C. J. The defendant offered to prove that he had claims 
against the Railroad Con~pany (in round numbers) of $2,700 for work 
done; that  he had been pressing this claim uporidhe directors, from 
year to year, since 1864, and was put off on one pretext or another; 
that in January, 1870, when his claim, including interest, amounted to 
$3,700, the plaintiff, who was one of the directors, offered him $2,500, 
for his claim, saying that Byrnes, and others of the directors, were 
determined not to allow interest, whereupon the defendant agreed to 
let plaintiff have his claim for $2,500. Soon thereafter an order allow- 

ing his claim was passed by the directors and he was paid the 
(399) whole amount, $3,700. This action i$ brought Ito recover the 

excess of the amounk received by tpe defendant upon his claim, 
over the sum of $2,500. - His Honor rejected this evidence, on the 
ground that  "this was a matter between the Company and the plaintiff, 
and not against public policy." 

There is no error. 

The plaintiff sues for $1,200.. What has-he paid for it? Not dn6 
cent. If the claim of the defendant was fair, the plaintiff, as a director) 
ought t o  have allowed i t ;  if it was dishonest, it ought to have been re- 
jected; but what has the plaintiff done to earn $1,2001 "there is the 
rub." He has used his influence to have a claim allowed and paid by 
the board of directors, and now asks to  have judgment for one-third 
of the amount, because the defendant had agreed to let him have a l l  
that was allowed upon the claim over and above $2,500 "for his in- 
fluence in getting the claim allowed and paid." 

Whether he bought up Byrnes by paying his price, or is seeking to 
appropriate the entire $1,200 to himself, the transaction is in every 
point of view against good morals, and consequently "against public 
policy," and not fit to be enforced by a Court of justice. The doctrine 
rests on the principle that Courts not only redress fraud, but seek to 
prevent it, by removing temptation. A trustee or administrator is not 
allowed to buy a t  his own sale. Why? Because he would be led into 
temptation Ito underrate the value of the propel.lty, or t o  take advantage 
in some other way. 

If an executor or administrator takes up a claim against the estate 
for less than the amount due on settlement, he is allowed only the sum 
adcually paid. Why? Because otherwise there would be temptation 
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to misrepresent the state of the assets, and put difficulties in the way 
So as t o  force creditors to submit t o  loss. 

On this principle Presidents and directors of railroad companies are 
not allowed to buy up and speculate upon claims against the Company. 
Why? Because there would be temptatTon to misrepresent the 
creditor of the company, to make false s@tements as to the 
note in regard to interest, and to put off a claimant under one 
pretext or another, (as the defendant offered to prove in this instance,)$ 
until he is harried down and agrees to accept two-thirds of his debt, and 
let "a director" have lthe other third. 

Had the plaintiff openly and above board, as a purchaser, receiSed 
the amount of the claim, i t  would have been difficult for the defendant 
to make him pay more than the $2,500, for which he held the note. 
But the plaintiff did not see proper to avow himself as  a purchaser, 
probably, because then the profit of the speculation would have inured 
to the benefit of the company, or other directors might have insisted 
upon having a share of the spoils. As the money has thus got into 
the hands of the defendant, there is no principle on which a Court of 
justice can aid the plaintiff, in his attempt to recover one third of it. 

A director, for the purpose of speculation, buys a claim against the 
company, or rather he stipulates that he is to have all over a sum 
certain; provided the claim is allowed and paid in a given time; so 
he is made a judge in his own case, and "is led into temptation." 

That such "actings and doings" on the part of Presidents and direc- 
tors of railroad companies violate good morals, and are against public 
policy is a question which we will not discuss. 

His Honor took the narrow view, "the matter is one between the di- 
rector and the company." Not so; Ithe matter is one between the 
honest and dishonest portions of the body politic. This, of course, in- 
volves a question of public policy; and the Courts will not enforce the 
performance of a contract against good morals. 

PER CURIAM. Venire de novo. 

ISAAC JARRATT AND W. W. LANG, ADM'RS, &c. V. b. C. WILSON 
ADXI'R. &o. 

A enters into a covenant to purchase of B certain lands, a t  the priee of $2,500, 
to be paid by the surrender to B of a m t e  held by A against him for  $1,700, 
payable i n  specie or i~ts equivalent, and A promising to pay (or  secure) 
the balance of the purchase money for the land to C.:  Held, that  A was 
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not entitled to  any premium on the mte for $1,700 agreed to be surrender- 
ed, ae by the agreement to s u r r e ~ r ,  the value of W i k  mite as well as the 
price of the knd was determhed by the panties. 

CIVIL ACTION, (covenant on a sealed instrument,) heard before Cloud, 
J., upon exceptions to a report of a referee, a t  Spring Term, 1873, 

(401) of YADKIN Superior Court. 
The facts in the case are fully s d  out in the opinion of the 

Court. 
His Honor, upon the hearing below, allowed the exceptions of the 

defendants, modifying the same, giving judgment accordingly. From 
this judgment both plaintiffs and defendant appealed. 

Armfield and McCorlcle & Bailey for defendant. 
Brown, Masten, and Batchelor, Edwards & Batchelor, for plaintiffs. 

BYNUM, J. The defendanhs' intestate purchased of the plaintiff's 
intestate all his interest in a certain tract of land, and in payment 
therefor executed +he paper writing of which the following is a copy, 
via : 

"Know all men, that I, W. A. Joyce, have this day bought L. Lynch's 
interest in the Lynch & Halcombe mill, for twenty-five hundred dollars, 
which I am to pay in the following manner, to wit: I am to deliver up to 
said Lynch a note which I hold on him for near seventeen hundred 
dollars, and I am to pay balance for Lynch to Grimes Halcombe, or to 

secure the same to said Halcombe in some satisfactory manner. 
(402) W. A. JOYCE, [L. s.] 

May 19th, 1865." 
The note referred to in the above bond was set up by defendant as a 

counter-claim, of which the following is a copy, via: 
"One day after date, I promise rto pay W. A. Joyce, or order, 

$1,777.65, for value received, with interest on $1,442.79 thereof from 
the 4th day of December, 1863, to  be paid in specie or ihs equivalent, as 
that note is given for a specie note which was made before the war. 

L. LYNCH, [L. s.] 
Feb. 13, 1865." 
Upon the pleadings the case was referred to a commissioner to hake 

an account and report. In  the report, the commissioner alIowed the 
said note and interest thereon as a credit upon the plaintiff's demand, 
to which the defendant excephed, for that the commissioner had not 
allowed him the premium on said note as a specie note, and as of the 
date of the note. 
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Upon hearing the exception, his Honor sustained i t  lto the extent of 
allowing premium on the note, as  of rthe date of taking the account, t o  
wit: September 25th, 1871. Both parties being dissatisfied with the 
ruling of his Honor, appealed to this Court. 

The question presented is, not what was the value of the $1,700 note 
under a former conltract between the parties when i t  was executed, but 
i t  is, what is the proper construction of another and different contract, 
to  wit; that set forth in the covenant sued on. The legal value of the 
note is one thing, lthe contract value, as established by the covenant, is 
another. It is plain that the parties had in view and applied the same 
standard of value in fixing the price of the land and the price of the 
note, nothing appearing in the covenant of sale to the contrary. 

The plaintiff agrees to take $2,500 for his land, without spec- (403) 
ifying the currency; the defendant agrees to deliver in payment 
a note of a nominal amount, without specifying rthe currency. If the 
defendant had performed his part of lthe contract by immediately sur- 
rendering up the note, i t  would have extinguished the plaintiff's de- 
mand to  the nominal value only of the note, lthere being no stipulation 
in the covenant for taking i t  a t  another and greater value than in the 
words of the covenant, "near seventeen hundred dollars." The parties 
themselves thus fix the price of .the land and the price of the note 
in the covenant, and are concluded in the absence of any proof of a 
contrary intent. 

This covenant was entered into on the 19th of May, 1865, a t  a time 
when Confederate money had ceased to  be a currency, and no other 
had appeared to supply ilts place; the inference would be that both par- 
ties made, as the basis of their trade, the only standard of value then 
known to them, to wit; specie. 

Judgment reversed, report confirmed and judgment according there- 
to. 
PER CURIAM. Judgment accordingly. 
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JARRATT AND W. W. LANO, ADM'R~, &a. v. H. 0. WILSON, 
i ADU'R., &a. 

(The Syllabus is the same a s  the prebeding mse, same title.) 

This case is the same as the foregoing one, pnly brought to this Court 
upon the appeal by plaintiff. 

The facts are fully stated in the opiniofi~8elivered by Justice BY?LJUM 
in the case of the same title, next preceding. 

Brown, Masten,  and Batchelor, Edtuafds & Batchelor, for plaintiff. 
. Armjield and McCorkle & Bailey, for defendants. 

BYNUM, J. The facts of this case are stated in Jarratt v. 
(404) Wilson,  ante 401. 

The commissioner allowed the $1,700 note, and interest 
thereon, and the plaintiff excepted thereto because the premium for 
specie was not, allowed thereon. Upon the hearing, his Honor allowed 
the exception to the extent of the premium on specie as of the date of 
taking the account, and the defendant appealed. 

For the reason assigned in the other branch of this case, there is 
error. 

Judgment reversed and judgment against appellant for cost of this 
Court. 

PER CURIAM. Judgment according to report, and 
against appellant for costs. 

WILLIAM SAMPSON v. T H E  ATLANTIC AND N. 0. RAILROAD CO. 

I n  a n  appeal to this Court, i t  is the duty of the appellant to cause to be pre- 
pared a concise statement of the case, embodying t h e  instructions of the 
Judge as  signed by him, if there be any exceptions thereto, and the re- 
quests of the counsel for instructions, if there be any exception on account 
of the granting or withholding thereof, and stating separately in articles 
numbered, the errors alleged. The appellant cannot except to the charge 
of the Judge on the trial below, folr the first time in this Court. 

CIVIL ACTION, tried before Clarke, J., at  the Spring Term, 1873, of the 
Superior Court of CARTERET County. 

This action was brought against the Railroad Company by the plain- 
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tiff, an employee of the road, for damages received while per- 
forming his ordinary duties on the road. (405) 

The evidence, sen,t up as a part of the record, not being per- 
tinent t o  the point on which the case was decided in this Court, need 
not be recited. His Honor, on the trial, charged the jury, that the 
"servant or employee of a Railroad Company, injured in the line of 
his duty in the performance of his usual business, cannot recover dam- 
ages for an injury received, while so engaged, except in case of gross 
negligence. The Company is nolt responsible for damages received by 
an employee, working with others, in consequence of the act, or neglect 
of his fellow servant; as it is presumed, that  when he undertakes the 
business, he takes the risks incident to it. 

If the evidence satisfies the jury that  ithere was gross negligence on 
the part of the defendant, and that the plaintiff did not, by his acts or 
default, contribute to  the injury, then if he was injured, the Company 
is responsible. 

The jury gave the plaintiff, as damages $50, and the amount of his 
physician's bill. Judgment accordingly and appeal by defendant. 

Lehman and Battle & Son, for appellant. 
Haughton, contra. 

READE, J. His Honor charged the jury, that  the plainttiff could not 
recover unless there was gross negligence on the part of the defendant. 
Nor could he recover if he contributed t o  the negligence. This was 
putting i t  very strongly against the plaintiff. 

To  this charge the defendant did not except, nor did he ask for any 
other charge. The case therefore, comes up to us without any except- 
ion whatever. And the exception is taken for the first time upon the 
argument here, that  his Honor did not charge the jury what is neglig- 
ence in law. The exception comes too late. C. C. P. sec. 301, pre- 
scribes that  the appellant "shall cause to  be prepared a concise state- 
ment of the case, embodying the instructions of the Judge, ns- 
signed by him, if there be any exception thereto, and the re- (406) 
quests of the counsel of the parties for instructions, if there be 
any exception on account of the granting or withholding thereof, and 
stating separately, in articles numbered, the errors alleged." I n  the re- 
cord and in the case sent up there is no exception to the charge, as giv- 
en, and no request for any other charge, nor is any ground assigned for 
a new trial. If there was any error, it was but just to the Judge that his 
attention should have been called to  it, in order that  he might have 
corrected i t ;  and the  law requires that  i t  should have been. We  are 
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reasonably indulgent of mere irregularities in cases sent up, if we can 
get a t  the merits; but we cannot allow cases to be flung a t  us in disorder 
in the hope that  some advantage may be gained by accident; or thart we 
will pass by all errors on the part of the appellant, in order t o  get a t  
errors on the part of the appellee. The burden is upon the appellant. 

There is no error. 
PER CURIAM. Judgment affirmed. 

White v. Clark, 82 N. C. 8;  Bost v. Bost, 87 N. C. 482. 

JAMES NEIGHBORS, A~SIGNEE OF J. SANDERS AND W ~ E  ELIZABETH 
v. ALLEN JORDAN, ADM'X. os LEN. HUTSON. 

In a suit to recover a distributive share in an intestate's eatah?, it is not neces- 
sary to prove Ithat the person paying such share to the agent of the dLtTi- 
butee was, alt the time, rightful Administrator; and evidence to prove that 
such person paid the distribute share to &he agent, is clearly admissible. 

CIVII, ACTION, (commenced by capias in June, 1866,) tried before his 
Honor, Judge Tourgee, at the Fall Term, 1873, of the Superior Court 
of RANDOLPH county. 

John Sanders and wife, Elizabeth, assigned by deed all the right of 
the said Elizabeth to a distributive share in her farther's estate, 

(407) (one-fifth thereof,) to the plaintiff, reciting in the deed that they 
had theretofore made Len. Hutson, the intestate of the defend- 

ant, their attorney, t o  collect such distributive share, and alleging that  
he did collect ilt and failed to pay i t  over. 

On the trial below, the plaintiff submitted to  a non-suit, because of 
the rejection of certain evidence offered by him, and appealed. 

The evidence, exceptions and rulings of lthe Court below, are fully 
set out in the opinion of Justice BYNUM. 

L. M. Scott for appellant. 
McCorkle & Bailey, and Dillard and Gilmer, contra. 

BYNUM, J. This was an action on the case begun prior to the C. 
C. P., to recover from the defendant, as adminisitrator of Leonard Tiut- 
son, deceased, the distributive share of one Elizabeth Sanders. to wit: 
one-fifth part of the estate of her father, John Hutson, whici! the plain- 
tiE alleged had been collected by the inhestate of the defendant, under 
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a power of attorney from said Elizabeth, and which she had assigned 
by deed to  the plaintiff. 

It will not be necessary to notice all the exceptions taken by the 
plaintiff on the trial, as his Honor's ruling upon two of them will en- 
title the plaintiff to a venire de novo. 

1. After proving the deed of assignment t o  the plaintiff, one Sanders 
was introduced as a witness, and plaintiff offered to  prove by him $hat 
he was the administrator of John Hutson, and as such paid over t o  
Len. Hutson, in 18-, the distributive share of John Sanders and wife, 
in the estate of John Hutson. This evidence was objected to and ruled 
out by the Court. 

2. The plaintiff then offered to  prove by the same witness that he 
paid a certain sum of money to the said Len. Hutson, to wit: $72.59, 
for Elizabeth Sanders, her distributive share in John Hutson's eutate. 
This evidence was also ruled out, on objection by defendant. 

1. First exception. It was not material to the plaintiff's re- (408) 
covery that he should establish any legal administration in 
Sanders, for an executor de son tort, is one who intermeddles with an 
estate, and when he thus becomes an executor of his own wrong, he is 
affected with all the liabilities and can perform all the legal duties of a 
rightful administrator. H e  can, and must pay the debts of thc estate, 
and he becomes liable for all legacies or distributive shares, and can be 
sued for them. So, he is protected by law in all payments made, or 
legacies discharged by him, in the rightful course of administration, in 
all cases where the assets are sufficient t o  pay all the debts. 1 Williams 
on Executors, 237 and 238. 

It was, therefore, necessary only for the plaintiff Ito prove by the wit- 
ness, Sanders, that  he took the estate in possession and paid over to 
Len. Hutson, the agent of Mrs. Sanders, the share which was due to 
her. If Hutson, who, i t  is admitted, was duly empowered to receive it, 
did receive her distributive share from Sanders, as administrator, it was 
immaterial whether he was the administrator or was executor d e  son 
tort, or was neither. The rtrue enquiry was, did Len. Hutson, the 
agent, receive the distributive share of Mrs. Sanders, as her distributive 
share in John Hutson's estate, from anybody? If so, surely that agent 
is bound t o  pay irt over t o  the rightful owner, and is estopped from con- 
testing the authority of Sanders to pay him. If the plaintiff elects to 
hold the agent liable, as having rightfully received the share which 
was due him, the defendanit cannot escape by such an evasion. If 
Sanders, as  executor de son tort, had been sued for her share of the 
estate, by Mrs. Sanders, he could have successfully defended himself 
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by showing that he had paid i t  to  her agent. So if the rightful acinlin- 
istrator had been sued, he could defend by showing that she or her 
agent had received her distributive share of the estate out of the assets 
of the estate, from one who was, a t  the time, executor de son tort. This 
results from the rule that the latter person is protected in all acts, noit 

for his own benefit, which a rightful execuitor may do. 1 Wil- 
(409) liams' Ex., 232 and 233. 

2. Second exception. It was certainly competent for the 
witness to prove that he paid Len. Hutson, the agent, a certain m?i of 
money, in satisfaction of the distributive share. It was evidence, to 
pass for what i t  was worth, and in connection with the proof involved 
in the first exception, which we have just discussed, i t  was sufficient to 
make out the case, provided a demand had been shown. The pIa,ntiff 
may establish a demand on another trial; without it, he cannot recover. 

His Honor seems to have been misled by the counsel of the plain- 
tiff, who were themselves misled by the idea that  their recovery depend- 
ed upon showing a righltful administration in Sanders, whereas that fact 
was not in issue, and not necessary to be proved, but was collaiteral to 
the real question, t o  wit: whether the intestate of the defendant. as 
agent, had collected the share due the plaintiff. If he had, he has no 
right t o  retain it, as  against the true owner. 

There is error. 
PER CURIAM. Venire de novo. 

HENRY C. WILLEY v. JOHN GATLING, PUBLIC ADMINISTRATOR, kc., 
AND OTHERS. 

A sues B on a note, which he swears he obtained from C under the following 
circumstances: C hands the note to A, telling him to oollect it  if possible, 
and from the proceeds pay himself $800, being the amount of a n~olte held 
by A against C, and pay over the balance to him C: Held, that the charge 
of his  Honor below, that if they believed the above statement of A, the 
p l a i n t s ,  he had such a n  interest in the note a s  entitled him to recover, 
was right, and that  the defen~daat was nolt entitled to a new trial for mis- 
directjon. 

Held further, that  the charge of his Honor, on the issue a s  to whether the 
note had been paid, tha t  if they believed the defendant, they should find 
the note paid; but if they believed the plaintiff, they should find the note 
had not been paid, was unsatisfactory and improper, on account of which, 
the defendant is entitled to  a new trial. 
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CIVIL ACTION, tried a t  the Spring Term, 1873, of the Superior Court 
of GATES County, before Watts, J. 

The facts, involved in this action, are thus &ated and trans- 
mitted to this Court, by his Honor, as part of the record. (410) 

1. On the 10th of August, 1958, one Jacob Alphin, being in- 
debted to  R. H, L. Bond in four notes of $1,100.06 each, of date Janu- 
ary, 1856, t o  which John Boothe and John Alphin, (the testator of the 
defendants, John Alphin Costen Jordan,) were sureties; one of which 
notes had a credit of $1,052 thereon endorsed; and being further in- 
debted to Jacob Hinton, the intestate of ithe defendant, John G. Gat- 
ling, in four other notes of $1000 each, of date 21st January, 1858, to 
which the said Bond and John W. Hinton were sureties; and also in- 
debted to other sums due octher persons, but over which ithe eight note3 
above set out, had priority of payment, made a deed in trust, convey- 
ing to  Shadrach W. Worrell two lots in the town of Gatesville, known 
respectively as the U. S. Hotel lot, containing about? twenty acres of 
land, and the Hotel stable lot, together with certain personal property, 
particularly described in the deed, for the purpose of paying his debts 
and saving his sureties harmless. 

The trustee, Shadrach W. Worrell, was empowered to sell (411) 
either publicly or privately the property conveyed, and apply 
cthe proceeds in payment of the said eight notes, equally. 

2. The personal property, with the exception of a quantity of hotel 
furniture, still in the possession of the defendant, John Brady, was 
loslt by the results of ithe war. 

3. On the 1st November, 1858, the trustee sold the property convey- 
ed, or so much of i t  as was not lost real and personal, t o  the defendant, 
Brady, for the sum of $9,500 , receiving in payment a lot in Gatesville, 
which was valued by the trustee and Brady a t  $1000, (and the title to 
which was taken to  the defendant, Worrell, individually,) and four 
bonds executed by Brady, for $1,150 each, payable on the 15th day of 
January, 1860-'61-'62 and 1863, respectively, and three other bonds, 
each for the sum of $1,300, payable on the 14th diay of January, 
1859-'60 and 1861, respectively, all bearing interest from the said day 
of sale, the 1st day of Novenlber, 1858. To secure the paymenit of 
these notes, the purchaser, Brady, re-conveyed the property to Worrell, 
the first trustee in trust, &c. 

4. Three of the notes due by Alphin, and to which Boothe and John 
Alphin were sureties, were purchased from Bond, 6he payee, by the 
defendant, David Parker, for himself; and the remaining note of that 
class was bought by him, as agent for his brother, the defendant, James 
W. Parker, before the execution of the deed in trust. Of the four 
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notes due to Jacob Hinton, one was sold by him to Jacob Parker, two 
others to the plainltiff, and one seems to have been paid to him by the 
trustee. 

5. Of the notes given to Worrell, the trustee, by Brady, for the pur- 
chase of the trust property, the three for $1,300 each, were paid & 
maturity in money; and so also was one of the $1,150; a second of 
these was paid in 1863, in Confederate money; a third was rtaken up by 
Brady during the war, upon his surrendering to the trustee one of the 
notes due Bond, which Brady had purchased from Parker, the first 
purchaser as aforesaid for the purpose, and with the consent, of the 

parties, and the fourth was taken up by surrendering t o  lthe 
(412) trustee, one of the said notes payable to Jacob Hinton, and by 

him sold to Parker, and obtained by Brady under circumstances 
hereinafter described; whereupon the trustee conveyed Ito Brady the 
trust property absolutely. 

6. Of the notes due Bond and purchased by David Parker, one was 
paid in full, as  was also the balance of a second, after allowing the 
credit before stated of $1,050, or about the commencement of the war; 
the third was paid to David Parker by Brady, under the circum- 
stances before recited, who also paid on the fourth note the sum of 
$350, April loth, 1860, t o  James H. Parker, this lash being sued on in 
Gates Superior Court, 1868, and judgment obtained thereon. This, too, 
has been paid in full, by the executors of the surehy, John Alphin, the 
only solvent obligor. 

I n  1868, the condition of the trust fund and the notes primarily 
secured in the trust, was as follows; 

The trustee, then resident in Baltimore, and insolvent, still held in 
his hands one only of the notes given for the purchase of the property 
by defendan~t, Brady, for $1,150 and interest. Of the notes secured 
by the trust, David Parker, another defendant, held as his own prop- 
erty, one of the four, payable to Jacob Hinton, for $1000 and interest. 
The sureties in this note a t  that time were insolvent. Parker also held, 
as agent of his brdher, the defendant, James H., one of the Bond notes 
for $1000 and interest, one of the sureties to this being solvent. The 
plaintiff, Willey, partly in his own right, and partly for Jacob Hinton, 
held one of the notes payable to said Jacob Hinton for $1000 and in- 
terest. A11 of the reslt of the eight notes had been paid, or otherwise 
taken in, except one of the Jacob Hinton notes, also then held by the 
plaintiff, but which at  the first trial of this action, the jury found to 
have been paid in Confederahe money in 1863. 

In the Summer of 1868, the defendant Brady, having solicited of 
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David Parker a loan sufficienrt to  pay off the balance due in his pur- 
chase of the trust property, so thah he could procure an absolute 
title to the same, was informed by Parker that  he had no money (413) 
that  he could lend, but that he did have one of the Jacob Hinton 
notes. He, Brady, borrowed this note of $1000, giving in exchange 
therefor his individual note without security, and that  he and Parker 
went t o  Baltimore, surrendered this, the Hinton note, t o  khe trusttee, 
and took up his own $1,150, the only pafi of the trust funds then in 
the hands of the truskee; whereupon the rtrustee made Brady a deed 
for the property he had theretofore purchased. On their return, Brady 
and Parker had a settlement, and Brady gave him his individual note 
for the amount due him, (Parker,) including the amount of the 13inton 
note, borrowed as aforesaid. On this note Parker brought suit, and a t  
the return term obtained judgment for want of a plea, execution issued, 
and under it, and others against Brady, the whole controlled by David 
Parker, the property bought of the intestate and all the other prop- 
erty of Brady was sold and purchased by Parker. The plaintiff was 
present at the sale, and read a written notice of his claims on khe trust 
property. 

At Fall Term, 1869, Ithe plaintiff brought suit, alleging his possession 
and ownership of the two noites, secured a s  hereinbefore set forth, by 
the trust made by Alphin, and charging, in substance, the facts above 
stated, and praying for an adjustment and settlement of all the equilties 
arising under the said deed of trust, and for other relief, &c. At Spring 
Term, 1871, the case was submitted t o  a jury, by his Honor, Judge 
POOL, who left the question of payment to their decision under the 
evidence. H e  charged, that  if there was any understanding or knowl- 
edge or agreement between Brady and Worrell, or any two of them, 
that  the trustee should apply the payment made to him to the notes 
of the testator held by one creditor, to the exclusion of those held by 
another creditor, to the prejudice of the latter, such notice or agree- 
ment would constitute collusion. 

The plaintiff requested his Honor t o  charge, that  upon the facts as- 
certained, and not controverted, the question of fraud was one 
of law, and that  upon the facts set up by the defence, there was (414) 
such collusion and constn~ctive fraud, as to prevent either the 
defendant Brady, who purchased under the trust, or the defendant, 
Parker, who purchased under the execution against Brady, with notice 
of the plaintiff's claim, from holding the trust property discharged from 
the equities created by the trust, and still outstanding. His Honor 
refused to give the instructions, bu,t charged as before recited. 

The jury found first: that both the notes of the plaintiff had been 
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paid by the trustee; second: that there was no collusion between the 
defendants. 

Upon this verdict there was a judgment and appeal rto the Supreme 
Court. 

The Supreme Court, without rendering an opinion upon the refusal 
of his Honor to give the instructions asked, or upon the charge as made 
upon the question of fraud and collusion, direcrted that  the plaintiff 
should have leave to move for judgment upon the second note described 
in the complaint, notwithstanding the verdict of the jury; and that the 
defendant, Shadrack W. Worrell should have leave rto replead, in case 
he should so elect. 

Upon this being certified to the Court below, hhe plaintiff moved for 
judgment upon his second noke, and the defendant Worrell, asked leave 
t o  replead. The motion of the plaintiff was denied, and the defendanh, 
Worrell, was allowed to replead, alleging in his repleader, payment of 
the said second note. 

Upon the trial, a t  Spring Term, 1873, the following issues were sub- 
mitted to the jury: 

1st. Has the plaintiff such an interest in the second note described 
in the complaint as  enables him to maintain this action? 

2nd. Has the said second note been paid? 
On the trial, the plaintiff testified, that he had received the noite 

from the payee, Jacob Hinton, in the summer of 1866, and had held 
the same ever since as his own. That i t  was handed to him a t  

(415) the house of said Hinton by himself or his wife in his presence, 
and by his direction, under an agreement that  the plaintiff was 

rto take and collect the note if he could. If collected, the plaintiff was 
to allow $800 in part payment of the notes he held against Hinton, and 
credit them therewith, and pay over any excess t o  Hinton, or as he 
should direct. That  he had never applied to  the defendant, Worrell, 
for payment of this note since he held it, nor spoke to  him about i t  
until after bringing this suit, giving as a reason for not making the 
demand, that Worrell had removed to  Baltimore, before the delivery 
of the nolte to him, and resided there up to the bringing of the action. 
That no money or consideration, other than that stated, was given for 
the note, and i t  was transferred by delivery and without endorsement or 
assignment in writing, and lthat no credit had ever been put on any 
notes of said Hinton, belonging to  witness. 

Mary Hinton, widow of said Jacob Hinton, for the plaintiff, started in 
her deposition, which was read, that she first saw the note in the sum- 
mer of 1862, and saw i t  last in 1866, when i t  was taken out of the box, 
which contained her late husband's valuable papers, at his house by 
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her, under his directions, and handed to the plaintiff as testified to by 
him; that i t  was then clean and nice. That she did not know the date, 
amount or ithe name of any of the parties who signed it, but did knew 
the note from its general appearance and from having heard i t  read. 
That no money was paid at the time, and nothing said about the te rqs  
of transfer to the plaintiff. (The note was not shown to wiltness when 
she was examined.) 

The deposition of the defendant, S. W. Worrell, taken just before 
his death, was then read in evidence, in which he testified, that ac- 
cording to his recollection, he had paid off lthis note, and taken it up 
and filed i t  among his papers relating to  his administration of the trust 
funds; and that  i t  was in his desk a t  his store in Gatesville, with other 
valuable papers and his account books, a t  lthe time of the visit of the 
Federal troops to that place, during the war; that the desk was broken 
open by the troops, his papers pilfered and carried off or de- 
stroyed, and he had his memory only to rely on, as t o  these (416) 
transactions and his dealings with the trust fund. 

The defendant, Brady, testified as to the fact of dhe visit of the Fed- 
eral troops to  Gajtesville, and the pillage of Worrell's store, and County 
Court Clerk's office, and that many papers belonging to the latter was 
afterwards found in dhe streets. 

On the trial, the defendant insisted: 
1st. That the plaintiff was not entitled as assignee or owner of the 

note, do maintain an action therefor in his own name: 
2nd. If he could maintain an aotion, he was only entitled to  recover 

the sum of $800, or a part thereof: 
3d. That upon the evidence, and in reconciling the same, the note 

had been paid and taken up by Worrell, and had been picked up by 
some one unknown and carried and delivered to Jacob Hinton, and the 
jury should so find. 

The defendant submitted certain instructions, which he asked the 
Judge, (before commencing his charge,) t o  give to  the jury; this his 
Honor declined to  do. 

In  the course of the argument, the plaintiff's counsel read and com- 
mented on certain parts of the answer of Worrell, as originally put in; 
to which, the defendants objected, upon the ground that he could not 
select and read parlts only without also reading the whole answer. 
These objections were overruled by his Honor, who remarked that de- 
fendants' counsel could, if he choose, read the omitted parts of the 
answer on their argument to the jury-which was done. 
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The Court charged the jury, among other things: 
1. That  if they believed ithe facts testified to by the plainhiff, he could 

maintain the action. 
2. That  if the jury believed the evidence of Worrell, they should 

find the note to have been paid; but if they should believe the evidence 
introduced by the plaintiff, they should find that, i t  had not been paid. 

The jury returned as their verdict, First, that the plainhiff did have 
such an interest in the said note as would enable him to main- 

(417) tain the acltion; Second, that the said note had not been paid. 
From 6he ruling and charge of his Honor, as  above set forth, 

the defendants appealed. 
Upon the foregoing finding of the jury, the Court delivered the fol- 

lowing judgment: 
I. That the trustee, Worrell, had no power under the deed in trust, 

t o  exchange the property conveyed for other property; and that the 
deed in trust being registered, the purchaser, the defendant Brady, was 
affected with notice of the trustee's powers, and therefore, in conveying 
the lot mentioned, as part payment of the purchase money for the 
trust property, he, Brady, became a party to the breach of t r u ~ t ;  and 
the trustee having subsequently wasted the fund, the truslt property is 
subject in Brady's hands to  the extent of $1,000, with interest from 1st 
of November, 1858, to be applied to  the satisfaction of so much of the 
original trust debts as may be outstanding. 

11. That  the defendant, Brady, who purchased the trust property, 
having undertaken to sahisfy portions of the trust debrt, without the in- 
tervention of the trustee, thereby substitutes himself as trustee, to the 
extent of rendering the trust property in his hands liable t o  payment 
of those creditors secured by the trust, whose equal right to the fund 
has been disturbed by payments made by him as aforesaid; and he 
must now pay from the trust property, to  the unsatisfied trust creditors, 
a sum sufficient, after the application of the aforesaid $1,000 and inter- 
est, to  make their benefit under the trust equal to any creditor to whom 
he, Brady, has made payments. 

111. That  the transactions, which in the summer of 1868, between 
the defendants Brady and David Parker, whereby, by permitting said 
Brady to use one of the trust notes then owned by defendant Parker, 
said Brady was enabled to procure to himself the title to the trust 
property, and by confessing judgment on the notes made by him to  
Parker for such trusit note, Parker was enabled to  have the trush prop- 
erty sold to  satisfy the debts due him from Brady, was such coIlusion 
in Iaw as renders him liable t o  contribute from the amount then 
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due by Brady to  the trustee on his purchase of the trust prop- (418) 
erty, to wit: the sum of $1,150, with interest from said 1st of 
November, 1858, and which, by said transactions was applied to the 
only payment of said Parker, to hhe unsatisfied creditors of ithe trust 
fund until their benefit from said amount then due as aforesaid, shall 
be equal to thak received by said Parker. 

IV. That the executors of John Alphin, deceased, the defendants 
Costen Jordan and John Alphin, having in greaher part paid the trust 
note held by David Parker as agent of the defendant, James H. Park- 
er, are subrogated to  his rights as a creditor of the trust fund, and are 
to be considered, to the amount of their said payments, as such credit- 
ors. 

V. I h  was the duty of the trustee, in the summer of 1868, when the 
only part of the said trust fund then remaining in his hands was the 
said sum of $1,150, due by Brady as aforesaid, to take an account, of 
the indebtedness of the fund, and to have divided such remainder 
equally among all the creditors unsatisfied; and any creditor having 
received, directly or indirectly, a larger share of said fund than that to 
which under such equal disrtribution he was entitled, must contribute 
to those whose equality of payment has been distributed, until that 
equality is restored. 

VI. It is further the opinion of the Court, hhat the said deed in trust, 
having been made for the purpose of saving harmless the sureties to 
said debts, as well as the payment thereof; and the defendanh, David 
Parker, having in his hands in the summer of 1868, of said trust notes 
for $1,000 with interest, the sureties to which were all insolvent, and 
having in his hands, as agent af his brother, the defendant James H. 
Parker, another of said notes for $1,100, upon which a payment of 
$350 had been made, one of the sureties to which was solvent, to wit: 
the testator of the defendants, Costen Jordan and John Alphin; the 
defendant David Parker should have applied any benefit received by 
him from the trust fund, whether directly or indirectly, to the 
pro rata payment of both notes; and to this extent, he was in (4l9)  
equity, a trustee for the benefit of such sureties, and could not 
by any aotion however circuitous, apply the whole fund to  the insolvent 
note, and collect the entire amount of the other note from the solvenk 
surety; and the said executors having paid the entire amount under a 
judgment a t  law, David Parker must now pay to  %hem their pro rata 
share of said fund as aforesaid. 

VII. The defendant, David Parker, having bought the trust property, 



IN T H E  SUPREME COURT. [70 

under his executions against the defendant, Brady, with full notice, 
the said property is still liable in his hands: 

It is iherefore ordered by the Court, 
That  - be appointed Commissioner, who will take into his 

hands all the said trust property, and after making advertisement ac- 
cording to  law, prescribed in making sales under execution, shall sell 
the same on such terms as may seem to  him best, and make report to 
&is Court of what he shall do under: this order. 
.'It is further ordered, that the said=+ state an account: 
1. Of all indebtedness now outstanding, which was secured by said 

trust deed of 10th August, 1858; 
2. The amount of such indebtedness, after applying the proceeds of 

sale of said propeaty to  be made by him as  aforesaid, t o  the extent 
of $1,000, with interest, the value of the lot conveyed to the trustee by 
the defendant, Brady ; 

3. The amount of such indebtedness, after further applying the pro- 
ceeds of said sale t o  an amount equal $to all payments made to any of 
the creditors by the defendant, Brady; and in ascertgining such pay- 
ments, the Commissioner will consider the notes claimed by defendant, 
David Parker, to have been sold or loaned by him to  the defendant, 
Brady, as payments made by Brady. 

4. The amount of the ltrust fund remaining in the hands of ithe de- 
fendant, S. W. Worrell, a t  the time of the last of the notes executed to 
him by the defendant, Brady, was surrendered to Brady, and the title 
i% the property re-conveyed to him. 

. 

5. The amount of the trust nortes held by David Parker, whether in 
his own right, or as agent of his brother aforesaid, a t  the time 

(420) he claimed to have sold one of the trust notes to ithe defendant, 
Brady, in or about the summer of 1868. 

6. The total amount of payments made on the trust note held by 
the defendant, David Parker, as agent of his brother; by the defend- 
ants, Costen Jordan and John Alphin, as  executors of John Alphin, 
deceased. 

In  stating the amount of said indebtedness, the Commissioner will 
consider the payments made by said execukors as a part thereof. 

After taking such account the Commissioners will report, &c. 
Appeal by defendants, as hereinbefore stated. 

Smith & Strong for appellants. 
Moore & Gatling, contra. 
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READE, J. Among other defences set up in the answer are the follow- 
ing : 

1. The plaintiff has no such interest in the note as entitled him to 
sue. 

2. The note had been paid. 
At Spring Term, 1873, of the Court below, the case was tried, and 

two issues were submitted t o  the jury: 
1. Has the plaintiff such an interest in the note as entitles him to 

sue? 
2. Has cthe note been paid? 
The jury found both issues for the plaintiff; that he had such inter- 

est as cmtitles him )to sue, and thak the note had not been paid. 
The first issue was not put t o  the jury in the best form; because it 

involves a question of law which was not for them, but for the Court. 
What interest the plaintiff had in the note, was a question of fact 

for rthe jury; whether such inkerest entitled him to sue, was a question 
of law for the Court. It turns out, however, that no injury resulted 
i~mi  11; becausc the facts wore ttatcd by the plaintiff and not 
denied by the defendant; and his llonor charged the jury, that (421) 
if they believed the facts as stated by the plaintiff, then he was 
entitled to  sue. The facts as skated were that the note had been hand- 
ed over to plaintiff withoul cndorscrnent, by the payee, to collect, and 
out of the money when collected, to pay himself a debt which the payee 
owed him ($800) and the balance pay over to the payee. 

We are of the opinion that  his Honor was right in that charge. 
Upon the second issue his Honor charged the jury that if they be- 

lieved the evidence of the defendant Worrell, they should find the note 
paid; but if thcy believcd the evidcnce offered by thc plaintiff, thcy 
should find that i t  had not been paid. 

We have frequently said that this is a very unsatisfactory way 01 
putting a case to the jury; and that there are very few cases where i t  
can be allowed, and none in which i t  can be necessary. In this case 
the jury might have believed every word of Worrell's testimony and yet 
not find the note paid; for he said only, that, "according to his recol- 
Iection, he had paid it." And on lthe other hand they might have be- 
lieved every word of the testimony offered by the plaintiff, and yet 
have believed that (the note had been paid to the original payee, before 
the plaintiff got it. The proper charge would have been, that they 
should consider all the evidence offered on both sides, and find the fact 
according to  their convictions. 

For this error there must be a new trial. 
The foregoing arc all of the excepkions to the Judge's charge. And 
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upon these exceptions alone, the case is now before us. It seems, how- 
ever, that the case had been tried before at Term, 1871; and 
an appeal had been taken from that ltrial t o  this Court. And a t  June 
Term, 1871, the case was remanded. And upon amended pleadings, 
there was a second trial in the Court below, and from that trial an ap- 
pea1 was taken; and that is the trial which we are now reviewing. And 

i t  is clear that we are confined to a review of the last trial; yet 
(422) the case shows that  after the verdict was rendered, and the 

appeal taken in the last trial, his Honor proceeded 60 find all the 
facts in the case (other than ithose involved in the issues submitted t o  
the jury)which had not been found by a jury, and which had not been 
submitted to him in place of the jury, and proceeded to  declare the 
opinion upon this assumcd state of facts, and sends up lthe same to  be 
reviewed by us. We know no warrant for this; and we mention i t  for 
the purpose of aiding the next trial. I n  looking into the pleadings and 
the evidence, we see that the case is exceedingly complicated. And the 
issues which were submitted to  and found by the jury, do not cover 
the case, and will not enable the Couat t o  decide it. Probably the 
parties will find their interest in agreeing to  a reference under the code, 
or in waiving a jury, and allowing the Judge t o  find the facts. 

But, all that  we can say is, that  there is error, and that there must 
be a venire de novo. 

PER CURIAM. Venire de novo. 

Abrams v. Cureton, 74 N. C. 526; Jackson v. Comrs., 76 N. C. 284; 
Rhea v. Deaver, 85 N.C. 340; Wynne v. Heck, 92 N.C. 416; Egerton v. 
Carr, 94 N.C. 653; S v. Weathers, 98 N.C. 687; S v. Howard, 129 N.C 
673; Martin v. Mask, 158 N. C. 443; Trust Co. v. Wilson, 182 N. C. 
170; Taylor v. Meadows, 182 N. C. 267. 

WYLIE, RODDIE & AMES v. J. Y. BRYCE. 

When a defendant offers to pay a draft within fifteen days, presented to him 
by an agent, who communicates the offer to the holder of the dmft, and 
is instructed by him [to grant the indulgene, which instruction is told the 
defendant : Held, that the offer was a continuing one, land that his condi- 
tional acceptance bound the defsndan~t as  if it had been done when first 
presented. 

CIVIL ACTION, commenced in a Justice's Court, and carried by appeal 
to the Superior Court of MECKLENBURG, where i t  was tried a t  July 
(Special) Term, 1873, before his Honor, Judge Moore. 
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Upon the trial, the jury, under the charge of his Honor, returned a 
verdict in favor of the defendant. Judgment in accordance with 
the verdict, and appeal by the plaintiffs. (423) 

All the facts in relation to the point decided in this Court, 
are fully set out in the opinion delivered by Justice RODMAN. 

Jones & Johnston for appellants. 
Vance & Dowd contra, submitted: 

The alleged error was in the charge of his Honor (that the promise 
of defendant, t o  Williamson was not binding ('unless i t  had been accept- 
ed there and then, for the plaintiff," and they, the jury, need only con- 
sider the evidence of the alleged promise at  Rock Hill, &c. 

The original agreement with Jones was that defendant would pay a 
draft t o  plaintiffs for $150, if drawn on him by the first of November. 
As i t  was not, drawn until the 24th of November, the acceptance waa 
materially different from the proposition. Parsons on Contrasts, p. 
400, says, in regard to  the assent which is necessary to  make a contract 
complete: "The assent, must comprehend the whole of the proposition; 
it must be exactly equal t o  its extent and provisions, and it  must not 
qualzfy them b y  any new matter." Now, as the draft was not drawn 
a t  the time proposed, rthe defendant was not bound by his proposition 
to pay it, and lthe reason given by him illustrates the soundness of ithe 
law. 

The question is, then, was there an acceptance of, or promise to pay 
to  plaintiffs the draft of Jones to Williamson, the agent of plaintiffs? 
If there was, the charge was error; if not, i t  was correct. It must be 
borne in mind that the original proposition of defendant to honor a 
draft on the 1st of November not being complied with, was out of rthe 
way altogether, and Jones' draft was a new proposition. I t s  terms 
were to  ''pay on demand." Boyce did not accept, but proposed to  do 
so a t  the end of fifteen days. This was expressly declined by William- 
son, on the ground that he had no authority to do so, but said he would 
write to hie principal. Now, if "an incomplete contract or agree- 
ment, which one of the parties has the option of completing (424) 
a t  a particular day," (see Eskridge v. Glover, 5 Stewart & Por- 
ter, 264) "raises a mutual right of rescission in the other party a t  any 
time before rthe ratification of the first," much more right would the 
defendant have in this case to rescind his proposition t o  pay in fifheen 
days which was not only not accepted then, but no time asked or fixed 
for considering it, but was just left a t  large. When Williamson re- 
turned, Itherefore, with authority t o  accept Bryce's proposal t o  pay in 
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fifteen days, Bryce had the right to decline, and his Honor was right 
in saying to the jury that the case turned on the alleged promise a t  
Rock Hill. This was found against the plaintiff, and the case went 
off properly. 

Again, if the promise or agreement with Jones was void because not 
complied with, and he had no funds of Jones on his hands when Wil- 
liamson presented the draft, any promise he made to  Williamson was 
void for want of consideration, and under section 8, chapter 59, Battle's 
Revisal. 

ROLMAN, J. This action was brought before a Justice of the Peace, 
and came to the Superior Court by appeal. No record of the pleadings 
before the Justice is sent up. It was tried de novo in the Superior 
Court, without any pleadings being filed there, and we can only infer 
the matters in issue, from the case, on the appeal from that  C0ui.t to  
this. 

From this, and especially from the instructions of ithe Judge, i t  rap- 
pears that the plaintiff claimed, 

1st. For a breach of the defendant's promise to pay the amount of 
Jones' draft on him, if plaintiff would wait fifteen days, which promise 
was alleged to  have been made to Williamson, an agent of the plain- 
tiffs. 

2d. For breach of a promise to pay, alleged to  have been afterwards 
made to plaintiffs personally ait Rock Hill, in South Caroline, which 
promise the jury negatived. 

We do not feel a t  liberty to consider any question except that made 
by the plaintiff's exception to  the Judge's charge. The Judge 

(425) assumed that there was evidence which would have made the 
offer of the defendant binding, in case i t  had been immediately 

accepted. The case does not profess to set out all the evidence, and the 
only point discussed before us has been whether the omission by lthe 
agent then and there to accept the offer, authorized the defendant to 
treat it as a nullity under the circums~tances. This, therefore, is the 
only point to which our consideration has been directed. 

The plaintiffs resided a t  Rock Hill, South Carolina. Having a draft 
drawn by Jones on defendant, they sent i t  t o  Williams, as  their agent 
rto present it to defendant for payment a t  Charlotte. Williams, im- 
mediately on receiving the draft, presented i t  to  defendant, who prom- 
ised to pay i t  if Williams would wait fifteen days. Wlliams replied 
that he had no authority to do that, buh would write t o  plaintiffs. He 
a t  once wrote to plaintiffs to that effect, and received a reply author- 
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izing him to  give the indulgence, of which he informed defendant, who 
said he would write to plaintiffs himself. 

The Judge told the jury, in effect, that the promise to Williams was 
not binding, as i t  was not accepted for the plaintiff then and there. 

I n  this we think his Honor erred. 
A collection, and able discussion of the principal cases upon the 

making of contracts by correspondence, or by messengers, which are 
the same things, may be found in the second edition of Benjamin on 
Sales, 38, 51. 

The cases most worthy of aktention are Adams v. Linsdell, 1 B. & 
Ald., 681; Dunlop v. Higgins, 1 H. of L. Cas., 381, Mnctier v. Frith, 
6 Wend., (N. Y.) 104; Tayloe v Insurance Company, 9 How., 390. 

The law, as  applicable t o  the facts of the present case, is this: When 
the defendant, on being presented by the agent of the plaintiffs with 
the draft from Jones, offered to pay i t  if the plainkiffs would wait fifteen 
days, the offer was a continuing one for such reasonable time as would 
enable the agent to cornrnunicatc it to his principal and receive 
111s reply. (426) 

This rcply was an acceptance of the offer, which was made 
and sent t o  the agent in a reasonable time, and communicated by him 
to the defendant. We think that after the acceptance of the offer by 
the plaintiff, the bargain was closed, and that defendant could not 
retract; or alt all events, this was so, after the acceptance was made 
known to the defendant. At  which of these dates i t  become closed, is 
not material in lthe present case. 

PER CURIAM. Venire de novo. 

COMMISSIONERS O F  CATAWBA COUNTY v. GEORGE SETBER. 

When a matter is voluntarily settled by the act  of the parties, i n  the absence 
of f raud o r  mistake, it must be deemed settled forever. 

Therefore, Where the County Court of a county, i n  the year 1862, appointed 
a n  agent to borrow mon,ey and purchase salt  for the families of soldiers 
then in the Confederate army, and in 1867, ordered the agen't to pay t o  
the person from whom the money was borrowed a certain sum, which was 
done, the Board of Commissioners of such county cannot recover back the 
money so paid by the agent. 

CIVIL ACTION, tried a t  Spring Term, 1873, of the Superior Court of 
CATAWBA County, before Mitchell, J. 



IN THE SUPREME COURT. [ 70 

Plaintiff, khe Board of Commissioners of Catawba County, seeks to 
recover from the defendant the sum of five hundred dollars, heretofore 
wrongfully paid to him by Jonas Cline, sheriff of the county. 

The facts are: 
I n  1862, Jonas Cline, a t  a called Court of the Justices of Catawba 

county, a majority being present, was appointed an agent to buy saEt 
for the county, and to  enable him ko do this he was authorized 

(427) to borrow the sum of 965000. Pursuant to  this order, he bor- 
rowed of defendant $4,200, purchased salt with it,, which he dis- 

tributed to the citizens of the county, giving no preference to the fami- 
lies of those in the army, but selling the salt ah prime cost to every one 
who needed ik. 

I n  1867, the County Court ordered lthe County Treasurer to pay the 
amount owing to the defendant, and in 1868 the sum of five hundred 
dollars was paid to him on his claim. For this money so paid illegally, 
as the plaintiff alleges in his complant, this suit is brought 

His Honor being of opinion, fhat the plantiff could noit recover, so 
instructed the jury, who found a verdict for defendant. Judgment 
accordingly, and appeal by the plaintiff. 

Schenclc, with whom was Bailey & McCorkle, argued: 
That the contract was illegaI and void and could not be ratified or 

confirmed, so as ito bind the county, by common law, by ordinance and 
by the Constitution. Leak v. Commissioners, 64 N. C. 140; Commis- 
sioners v. Setzer, ib. 516; Ordinance of Oct. 15, 1865; Constitution, Art. 
7, sec. 13; Weith v. Wilmington, 68 N. C. 33; Story on Agency, secs. 
126, 240-241: 1 Parsons on Contracts, vol. 1, pp. 457-8. 

The Justices and Sheriffs are public agents, and cannolt bind the 
Government exceplt where these powers are manifest, and persons deal- 
ing with them must do so with caution or be held responsible for receiv- 
ing public money. Story on Agency, secs. 307 and 307a; secs. 223-4, 
240-1. 

They are not protected by any mistake, in law or fact of the agent; 
Ib.  sec. 307. Paley on Agency, p. 144 (337 marg.) 

M. L. McCorkle, contra, cihed and relied upon Dillon on Corp. 10, 
33; Capeheart v. Moon, 50 N. C., 178; Houston v. Clay County, 18 
Ind. 396; Chitty on Contracts, 193; 3 N. C. 2311, Story on Agency, 
307; Mitchell v. Walker, 30 N. C. 243; Newall v. March, Ibid, 441; 

Y'witt v. Chaplin, 11 N. C. 178; Mayo v. Garner, 49 N. C. 359; 
(428) Newland v. Buncombe Turnpike Co., 26 N. C. 372; Pool v. 

Allen, 29 N. C. 120. 
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RODMAN, J. I n  a case bdween individuals the law is too well settled 
to admit of dispute. It is said in Chitty on Contracts 636: "If an 
illegal contract be executed or performed, and both parties are i n  pari 
delicto, no action lies to recover back money paid;" and in Howson v. 
Hancock, 8 T .  Rep. 575, LD. KENYON, C. J., says: "But there is no case 
to be found where, when money has been actually paid by one of the 
parties to the other, upon an illegal conhract, both being participes 
criminis, an action has been maintained to recover i t  back again." See 
also Pearson v. Lord, 6 Mass. 81, and Worcester v. Eaton, 11 Mass. 
368. 

It is attempted to exclude the presenit case from the general rule, on 
the ground that  the plaintiff is a municipal corporation, and is not 
bound by the illegal acts of its agents; and that  a t  the time of the 
payment i t  was not well known, that paymenh could not be enforced. 

It may be that  if an agent of the plaintiff had exceeded his authority 
and paid the defendant, the corporation might repudiate the aclt, and 
recover the money. But, that is not the case. The payment, was made 
by the authority of the corporation. No authorihy has been cited to  
show that in such a case a municipal corporation stands on any differ- 
ent ground from an individual in a like case. We know of no reason 
why it should. The rule is not found on anything in respect to which a 
municipal corporation differs from an individual but on the maxim of 
common sense and convenience, "in pari delicto, potior est conditio 
possidentis." There must be an end to  litigation. When a matter is 
voluntarily settled by the acts of the parties in the absence of fraud 
or mistake, i t  must be deemed setitled forever. Could a county recover 
of the individual soldiers of Confederate army for the clothes and 
provisions, which, in many instances, they furnished them or 
their families? Or could the State now recover from its officers (429) 
the salaries which i t  paid them during the war? 

We do not mean lthat those instances are not distinguishable from 
the present. They are stated merely as extremes to which the doctrine 
contended for by the plaintiff might be, not illogically, carried. 

Neither can the ordinance of 1866 and the Constitution of 1868, 
which forbid such payments, help the plaintiff after, notwithstanding 
them, he has made the paymenh. Before the statutes and by common 
law, i t  was a breach of duty in the sheriff to  pay the money of its con- 
stituents, where there was no legal or moral obligation to  pay it. The 
effecrt of these statutes has been considered elsewhere; rthey do not 
affect the present case. 

Neither can i t  help the plaintiff, that a t  the time of the payment, 
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it mas not known that  the contrafit was illegal, and could not be en- 
forced. The facts which made i t  illegal were all known. I n  such a 
case the plaintiff must be taken to  have known the law. 

PER CURIAM. Judgment affirmed. 

Comrs v. Comrs., 75 N. C. 242; Dickerson v. Building Assoc. 89 N. C. 
39; Brummzt v. dcGuwe, 107 S. C. 357; Bcnk v. Taylor, 122 E. C. 
571; Bernhardt v. R R 135 N. C. 263; Hooper v. Tr. Co., 190 N. C. 
426; Guerry v. Tr. Co., 234 N. C. 647. 

F. E. WINSLOW v. ALFRED WOOD. 

Mere inadequacy of considera~tion, without fraud or imposition, is no defence 
to  a suit on a bond; nor is i t  sm objeotion, even when equity is invoked 
to enforce specific performance; and much less is i t  a n  objection when it is  
invoked to relieve against a contract. 

Where A sold a mule to B, which had a latent disease, of which it died within 
a weak af ter  sale without renderin~g any service of value!: Held, in  a suit 
against B, on the bond given for the mule, tha~t  the failure of considew- 
tion was no defence, and that  A was entitled to recover. 

CIVIL ACTION, commenced in a Justice's Court, and by appeal carried 
to the Superior Court of CHOWAN, where it was tried before 

(430) Albertson, J., alt Fall Term, 1873. 
In  1872, one Rogerson, an agent of the plaintiff, sold to the 

defendant a mule, and in payment for the price took defendant's note 
under seal for $173, payable in November, 1872. 

Defendant showed that  the mule was a young one, apparently in fine 
condition when received; that i t  was sent t o  his farm five miles from 
town, and the day after was put to some light work; that the mule 
seemed dull and indisposed to work, and after two or three hours was 
taken out. On the next day ilt was driven a few miles, with anohher 
one, and on another occasion, two days afterwards, the mule was 
driven with others in a wagon to town, and hauled back a load of 
guano. This was the only work performed by the animal, as he show- 
ed symptoms of sickness on each occasion of his being worked, and 
died in a week from the time he was purchased. The services render- 
ed by the mule did noit pay for his feed and athendance. 

It was also in evidence, that a t  the time of lthe purchase, or immedi- 
ately thereafter, a small knot was discovered under his throat; that 
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in a few days his breast wag much swollen, and the flesh in a doughy 
condition, readily yielding to compression and retaining the impression 
received; lthat there was a discharge from the nose, and that his hind 
leg becarnc swollen and burst open, followed by suppuration; 
his respiration was difficult, though the appdite good to ;the (431') 
time of his death. 

An expert was examined, who testified that the symptoms testified 
to indicated glanders or farcy, and the breaking down of the tissuels, 
shown by the condition of ;the flesh as proved, was an invariable symp- 
tom of one or the other disease. T h d  a young animal might h e e  
either disease, be apparently well and in fine condition, and have s 
morbid appetite, which would continue until his death. 

For the plaintiff, it was shown that a number of mules from the 
same drove had been sold, and none had died from either disease; and 
that a t  the time of the sale of this one to the defendant, he was appai- 
ently well and in fine condition. 

There was no evidence of warranty. 
Defendant insisted that the plaintiff could not recover on sccount of 

the entire failure of consideration; to which his Honor replied, in the 
presence of the jury, "I don't think there has been any failure of con- 
sideration." 

His Honor charged the jury, that if there was no warranty by the 
plaintiff, nor any knowledge on his part a t  the time of sale, of un- 
soundness in the animal, he was entitled rto recover the full amount of 
the note; that the doctrine of recoupment or counter-claim could not 
apply to this case. 

Verdict in favor of plaintiff for $175 and interest. Judgment, and 
appeal by defendant. 

A. M.  Moore, for appellant, filed the following brief: 
I. Under the liberal system inaugurated by the change in pleadihg, 

and the blending of law and equity, in the same action, under the 
Code, the strict rules heretofore adopted by our Courts must give way 
to the more flexible practice even before this hime introduced in other 
Courts. The right of the defendant to offer in defence, when sued on 
contract, a total failure of consideration in certain cases was well estab- 
lished in McEntyre v. McEntyre, 34 N. C. 299, and Hobbs v. Riddick, 
50 N. C. 80. 

These cases follow the principle enunciated in Farnsworth v. (432) 
Garrad, 1 Camp. 38; Morgan v. Richardson, Ibid. 40, and Tye 
v. Gwyne, 2 Camp. 346. 

But the English Courts go even further in subsequent decisions, and 
if not directly, by irrferenc'e', establish the principle claimed for defend- 
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ant in this cause. Mondel u. Steel, 8 Mees & Welsh, 858, and other 
oases. 

Waterman on Recoupment, &c., sec. 431, says, "As Courts, rather 
than drive the party to a separate action, favor recoupment, it will in 
general be al l~wed, '~ &c., and in the very full work which that author 
has published on the subject are given numerous decisions of other 
court8 sustaining the principle contended for in this case. See Dorr v. 
Fisher, 1 Cush. 271, Wheat v.  Dobson, 7 Eng. and R. 699, and other 
cases to which reference is made. 

11. Sec. 102, C. C. P., says, "The defendant may set forth by answer 
as many defenses and counter-claims as he may have," &c. This 
statute is almoslt identical with the one in Tennessee 1856, ch. 71, and 
the decision in Ford v. Thompson, 1 Head. Tenn. 265, is applicable to 
our caw. I n  that case i t  is true there was a warranty, but the defence 
was not made on that, but a total failure of consideration. In  Parish 
v. Stone, 14 Peck. 198, "It seems that want of consideration, either 
total or partial, may always be shown by way of defence, and that 
it will bar the action or reduce the damages from the amount expressed 
in the bill, as i t  is found to be total or partial respeotively." 
111. It has been held that there cannot be a total failure of consider- 

%tion of a thing in esse. 
In Morgan v. Richardson, 1 Camp 40, note the action was on a bill 

of exchange for the price of some hams, and the defence offered was 
that the hams were without value, Lord ELLENBOROUGH held that a 
htal f d u r e  of consideration would be a good defence as between the 
original parties. This action is between the original parties, but if 

, i t  were not, the distinction as to original and third parties who 
(433) received the note after i t  became due, would not prevail in lthis 

State, under Mosteller v. Bost, 42 N. C. 39. 
Waterman on Recoupment, &c., pages 507 and 508, notes, citing 

cases, repudiates the theory thalt there cannot be a failure of consider- 
ation of a thing ''in esse." If that theory is correct, then i t  is difficult 
to suppose a case in which entire failure of consideration may be plead. 

In Morgan v. Richardson, bacon hams were sold, and as altticle 
of food they are valuable; that was the consideration, and when as 
article of food they were worthless, there was an entire failure of c o b  
sideration. 

Apply the reasoning to a counterfeit note, it was "a thing in esse," 
the component parts, v iz :  papers, engravings, &c., existed, buh as a 
c i r d n g  medium it had no value, and therefore the consideration 
entirely failed. 

So in our case, the mule was supposed to be valuable because of ca- 
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pacity to perform service, and that was the particular andl only purpose 
for which he was purchased. It died, but, still it was a thing in esse. 
But when the capacity to perform service did not a t  the time of pur- 
chase, or immediately afterwards exist, then there manifestly was as 
"entire failure of consideration," and plaintiff ought not, to  recover. 

IV. It is submitted that his Honor erred in making the remark in 
the presence of the jury. They ought to have passed on the fact 
whether or not there was a kotal failure in the animal. 

For this, as  well as  for the ruling of his Honor as set forth in the 
case, the defendant is entitled to  a venire de novo. 

N o  counsel in this Court, for plaintiff. 

READE, J. The plaintiff sold to the defendancts a mule and took their 
bonds for the price. The mule had a latent disease of which it died 
in a few days without having rendered any service of value. There 
was no warranty and no scienter on the part of the plaintiff. 
The action is upon the bond. 1434) 

The question is whether there is such a failure of considera- 
tion as to render the contract void and prevent a recovery on the bond? 

At law a bond is good wihhout a consideration. It is bad, not when 
there is no consideration, but only when there is an illegal considera- 
fion. At law, therefore, the defendant would have no defence. But 
we now administer law and equity both in the same action; so that, 
we have to consider whether there is any defence in equity. 

The rule is not, that  equity will relieve against or declare void a con- 
tract because there is no consideration; but the rule is thajt i t  will not 
enforce the pe~formance of a contract without a consideration. And 
even then i t  does not require an adequate or full, but only a valuable 
consideration unless the value is so inadequahe as to prove fraud or 
imposition. Adams Eq. 79. 

In  our case fraud and imposition are negatived. 
The class of cases where equity relieves against a contract for want 

of a consideration is where the parties supposed there was a considere- 
tion and i t  turns out that ithey were mistaken, and that the supposed 
consideration was non-existent. The case put by Mr. Adams is, 
"where the subject of sale is a remainder after an estate tail; and the 
estate tail without the knowledge of either party had been previously 
barred." Adams Eq. 188. And so in our case, if the mule had been 
dead a t  the time of sale without the knowledge of either party. But 
such was not the fact. There was no mistake about it. The mule 
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was present, and was just what it appeared t o  be, a mule. And al- 
though i t  was not intrinsically as valuable as i t  was supposed to be, 
yet i t  was of some value, a market value to the full amount of the 
bond. And we have seen that  mere inadequacy of consideration with- 
out fraud or imposiltion will be no objection even where equity is in- 
voked to enforce specific performance, much less where i t  is invoked 
60 relieve against a contract. So, counterfeit money as a payment, or 

as a consideration, will be treated as a nullity; but the bills of an 
(435) insolvent bank used without fraud as a paymenit or as a con- 

sideration, will be treated as a valuable although an inadequate 
consideration. So a bag of sand sold in fraud or by mistake for a bag 
of guano would be a total failure of consideration, and the contract 
would be null; but a bag of inferior guano would only be a partial fail- 
ure of consideration, and would suppo~t  the contract so as to enable 
the vendor to recover. And whether the vendee would have a counter- 
claim against the vendor, would depend upon circumstances; as, 
whether there was warranty or deceit. C. C. P. sec. 101. 

There is no error. Judgment affirmed and entered here for plaintiff. 
PER CURIAM. Judgment affirmed. 

Morris v.  Willard, 84 N. C, 295, 

JOHN JOHNSON AKD MARGARET SIR'CLSIR v. DUNCLV M. KENNEDAY. 

Until  his fees a r e  paid or tendered, a Sheriff is not bound hko execute process. 

MOTION for a rule to amerce the Sheriff of RICHMOND County, heard 
before Buxton, J., a t  Fall Term, 1873, of the Superior Court. 

On the 25th August, 1873, a summons was placed in the hands of 
the sheriff, who returned i t  on the 25th of the ensuing October, endorsed 
"Not executed for the want of fees." Plaintiffs contending this to be 
an insufficient return, moved for a rule against the sheriff, which mo- 
tion the Court refused, upon the ground that the sheriff was entitled 
h his fees in advance. From this judgment plainltiffs appealed. 

No counsel in this Court for the appellants. 
Neil1 McKay, contra. 

SETTLE, J. This was a motion for a rule t o  amerce a sheriff 
(436) for an insufficient return upon a summons. 



N.C.] JANUARY TERM, 1874. 

The sheriff returns, as his excuse for not executing the summons, 
that  his fees had not been paid. 

I n  Jones v. Gupton, 65 N. C., 48, i t  is held that  a sheriff, since the 
adoption of the C. C. P., secs. 75 and 555, is not required to execute 
process until his fees are paid or tendered by the person a t  whose 
instance the service' is to be rendered. 

But as  the act of 18701'111, ch. 139, repeals the whole of title XXI of 
the C. C. P., in which the 5551th section is ihcluded, we presume that  
the plaintiff supposed' that all provisions of law requiring the pre-pay- 
ment of fees were repealed. 

In  this he was mistaken, for while the act of 1870-'71 repeals tha'k 
portion of section 75'of the C. C. P., which gives mileage to a sheriff 
for the distance traveled in executing a summons, i t  leaves all other 
provisions of that section in full force; and one of the provisions is that 
the sheriff shall be entitled to  his fees before executing a summons. 

We find that this provision is brought forward and re-enacted in 
Battle's Revisal, chap. 17, see. 75. 

Let i t  be certified that there is no error. 
PER CURIAM. Judgment a W e d .  

JOHN MURPHY v. THE WILMINGTON AND WELDON RAILROAD 
COMPANY. 

Plaintiff going tn defendant's warehouse after goods, stops his wagon on a 
track nearest the platform, and next to  the main track, over which the  
mail train passcs, so near khercto a s  to be in the way of the engine: Held, 
in a suit to recover damages for th~e destruetionl of his wagon1 by the 
eagine, that  his loss is the result of his own negligence, and tha t  he had 
no right to recmvrr. 

CIVIL ACTION, (for the recovery of damages,) tried before his Honor, 
Judge Russell, a t  Spring Term, 1873, of the Superior Court of 
GREENE County. (437) 

The  plaintiff brings this action against the defendant t o  re- 
cover damages for the destruction of his wagon under the following 
circumstances : 

Plaintiff had his wagon a ~ t  the warehouse of defendant in Goldsborn, 
t o  receive freight. The warehouse is 300 feet long, having a platform 
on each side its entire length; the track on which the caxs stand for the 
receipt and delivery of freight is near t o  and parallel with the plat- 
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form. The warehouse has a number of doors on each side, and there 
are several Itracks on each side parallel with each other, used for load- 
ing and unloading defendant's cars. 

The plaintiff drove his wagon alongside of a flat car which was on the 
track nearest the platform of the East side of the warehouse; that the 
second track from the warehouse on that side, being that next to the 
one on which the flat car stood, is what is called the main track, or that 
over which the mail and passenger trains p a s .  Plaintiff thought there 
was su5cienlt room between his wagon and ;the passenger track, for 
trains passing over the latter, t o  clear his wagon, which was from six h 
twelve inches from the latter track; he, the plaintiff, knew that trains 
were frequently running over the itrack, and he took his horse from the 
wagon, fearing that  he might become frightened and run. While the 
wagon was on the track neare~t  the platform, the mail train came up 

from the South, the engineer's posikion being on the right side of 
(438) the cab; the engineer saw the wagon, changed his place in order 

to "sight the track," and doubting whether the engine would 
clear the wagon, immediately blew his whistle for applying the brakes, 
and stopped his train as soon as he could, and just as i t  came in contact 
with plaintiff's wagon. The engineer thinks that  six inches more space 
would have cleared it. 

The defendant does not deliver freight a t  any specially designated 
place aboult the warehouse, but consignees come in, pay freight and 
receive their goods from any place they select. Draymen about town 
were in the habit of taking their drays to  lthis side of the warehouse, 
taking their loads from the platform, or, when flat cars were standing 
on the {track nearest the platform, of receiving their goods over the flat 
cars, and when a train passed along over the passenger or main track, 
such draymen would drive off, returning as soon as the train passed. 

The plaintiff placed his wagon in this place because i t  was the near- 
est point to his goods, and because he would have to have carried them 
a great distance had he stopped a t  either end of the flat cars; the agent 
of defendant, keeper of warehouse, saw plaintiff when he drove up, saw 
him leave his wagon, and saw i t  after he had unhitched his horse, and 
before the train came up. The train had stopped a t  the passenger 
depot, about 400 yards South of the warehouse, and thah signals were 
duly given on starting the train, which could be heard by any person 
about the warehouse; and that the train itself could be easily seen by 
any one engaged about there. 

The engineer stalted that he could have stopped the train sooner than 
he did, if the coaches had been supplied with other kind of brakes; 
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that  the brakes then on the coaches were those universally used in this 
region, but there are brakes of greater power to stop trains than these. 

There was a verdicit for khe plaintiff, subject to the opinion of h k  
Honor, on the facts as stated; and he being of opinion, that the plain- 
tiff was not entitled to recover, gave judgment against him for the costs. 
From which judgment, plaintiff appealed. 

J .  H .  Haughton for  uppeltant. (439) 
Moore & Gatling, contra. 

SETTLE, J. The plaintiff alleges that he has been endamaged by the 
negligence of the defendant. We think that his losses are the result 
of his own carelessness, and if any one has a right to complain, it is 
the defendant. 

The plaintiff inspeuted the ground and placed his wagon so new the 
main track of the defendant's road as to prevent the train from passing 
without striking the wagon, and his excuse for doing so, is thah "he 
thought there was room for trains to pass without striking his wagon." 
Why then blame the company if its agent, the engineer, rthought the 
same thing? 

But i t  seems tha t  the engineer formed a more correct idea of the 
space a t  a distance, than the plaintiff did upon the spot, and immedi- 
ately blew his whistle for the application of the brakes, and stopped 
his train as soon as he could. The brakes were such "as are generally 
and universally used in this region of country." 

The case discloses no negligence on the part of the defendan*, but 
great want of care on the part of the plaintiff. 

It is more appropriate t o  say that the plaintiff ha.s been the real and 
only cause of lthe mischief, khan to say that he has contributed to it. 
H e  may congratulate himself that there is no complaint before the 
Courts of injury to the property of defendant, or to the persons of those 
travelling upon its road. 

The judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmedb 

;Mnnly 1:. R. R., 74 N. C. 658. 
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JOS. W. JER'KINS & CO., v. JAMES H. BEAL. 

W r e  a debtor owes smepal debts to a creditor and makea payments, he rnw 
appvpriaite such payments to any of the debts he pleases; if however, he 
fails to do so a t  the time, the creditor may appropriate them as he pleases, 
at any time before suit brought. 

Thwefore, where such debts are partly secured by a mortgage of personal 
property for an  amount insuBcieut to pay a11 the debts, and the debtor 
makes no application of his payments as they are made, ltbe creditor is at 
liberty to appropriate such payments to such part of the debts as is u- 
secured, and to hold the property montgaged liable f w  the unpaid balance 

CIVIL ACTION, (to recover possession of certain personal prop- 
(440) perty heretofore mortgaged,) tried art the December (Special) 

Term, 1873, of HALIFAX Superior Court, before his Honor, 
Moore, J. 

The defendant, in January and May, 1870, executed to the plaintiffs 
two several mortgages, (or liens on his crops,) conveying his crops to 
be made during thalt year and certain stock to the plaintiffs t o  secure 
advances by them to  be made to an amount of $1000, or $500 each. 

It was admitted, that the plaintiffs had furnished tb the defendant 
money and supplies t o  an amount of over $2000, being $1000 in excess 
of the sum secured; ilt was also admitted that plaintiffs had given de- 
fendant credit for all sums of money and proceeds of the'crop, which 
he had sent them, except two bales of cotton, the proceeds of which 
'they, the plaintiffs, contended, should be applied to the credit of an 
scpount, which the firm of Beal & Dicken owed ithem, as the cotton was 
'the property of said Beal & Dicken. As to this, an issue was made and 
submitted to  the jury, who found the facts in favor of the plaiintiffs. 

It was further admibted, that (the defendant had sent t o  plaintiffs 
money and produce, raised on his farm, and embraced in said mort- 

gages, sufficient to pay off the sum of $1000, secured in said 
(441) mortgages; and the defendant insisted that the money thus sent 

t o  lthe plaintiffs by him, and the produce from the farm sent 
them to be sold should be applied, first to the satisfaction and discharge 
of said mortgages, and the balance, if any, should be applied to the 
balance of the plaintiffs' account against him. 

The plaintiffs contended that  ithe sums received by them, as above 
gtated, should be first applied to the satisfaction of what defendant 
owed them for articles furnished over and above the same secured in 
the two mortgages, and any excess after paying (the sum thus unsecur- 
ed, should be applied to the extinguishment of the mortgages. 

The plaintiffs had kept a general running account with the defend- 
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ant, charging him with articles, money, &c., furnished him, making ao  
difference or distinction by which any pal.% of the account could be 
distinguished as that secured by the mortgage, from any other pa& 
not so secured, and had given the defendant credit on the generd ac- 
count, with all sums for which he was entitled to credit. There was 
no evidence  to show any application, by either khe plaintiffs or defend- 
ant, of the credits to the payment of any particular part of the ac- 
count, as distinguished from any other part of the account, as secured 
or unsecured. 

Upon the foregoing state of facts, the Count held that khe credit 
must be first applied to  the payment and satisfaction of the sums secur- 
ed in the two mo~?tgages, and the mortgages being in lthis way satisfied, 
the Court gave judgment in favor the plaintiffs for the balance due on 
account, refusing a judgment in their favor, for the recovery of the 
property conveyed in the modgage. 

From this judgment, plaintiffs appealed. 

Batchelor, Edwards & Batchelor for appellants. 
Conigland, contra. 

RODMAN, J. On the 18th January, 1870, defendant executed to 
plaintiffs a deed, which aftcr reciting that plaintiffs had agrced 
to  furnish 2iirn with money and supplies to enable him !to culti- (442) 
vate a certain piew of land during the year 1870, to an amount 
not to exceed $500, in order t o  secure the payment of such advances 
on 1st December nex~t, conveyed to plaintiffs defendant's crop, to be 
raised on said land, and certain stock, &c., to be void, if such advances 
should be paid, &c., and agreed lto consign to plaintiffs his crop or else 
t o  pay plaintiffs 2 1-2 per cent. commission, &c. The plaintiffs ac- 
cordingly advanced to defendant to a value much exceeding $500, be- 
tween the 5th February, 1870, and the 30th December, 1870. On hhe 
30th June, 1870, the advances amounted to $1,216.91, and the first 
payment was made in September, 1870. On the 1st December, 1870, 
the balance in favor of plaintiffs was $1,530.62, the defendant having 
paid to  that  date $234.63. Afterwards further advances and also fur- 
ther payments were made, so that on January l ,  1871, according to 
plaintiff's account, there was a balance due him $1,093.88, although the 
payments since December 1st) 1870, had exceeded $500. 

The plaintiffs brought their action to  recover the mortgaged prop- 
erty. The defence was, that  the mortgage debt had been paid.- 'Th'e 
Judge so held and gave the plaintiffs a judgment not for the property 
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which they demanded, but for a certain sum of money, and plaintiffs 
appealed. 

The only question presented to us is this. The defendant having 
failed to make any appropriation of the several payments made by 
him, were the plaintiffs a t  liberty to  apply them t o  the excess advanced 
over the sum secured by the mortgage, or were they bound to apply 
them to the mortgage debt? 

This question is fully answered by the learned opinion of RUFFIN, 
C. J., in Moses v. Adanzs, 39 N. C. 42. This opinion is so well support- 
ed by reason and authorihy, that i t  would be superfluous to  attempt to 
add to it. Those who choose t o  search for later cases will find them 
referred t o  in the notes to Clayton's Ca.se. 1 Tudor's Lead. Cis. in 

Mer. Law. 1. 
(443) The rule is, that where a debtor owes several debts: to a credi- 

tor and makes payments, he may appropriate $he payments to 
any of rthe debts he may please; but if he fails t o  do so at the time, 
the creditor may appropriate them as he pleases (subject to some ex- 
ceptions not material here) ak any time before he brings suit for the 
balance. Here there was no appropriation by the debtor, and the 
creditor appropriated the payments as he lawfully might to so much of 
the debt as  was not secured by the mortgage debt unpaid and existing. 

His Honor, the Judge below, therefore erred in holding the modgage 
satisfied. The plaintiffs were entitled, by virtue of their legal title, to 
recover the propenty sued for. But the Superior Court is a Court of 
Equity, as  well as of law. Upon such recovery the question would 
immediately arise whether the plainkiffs were entitled to hold the mort- 
gaged property as a security only for the sum of $500, secured by the 
mortgage, or for the payment of the larger sum due them, if the mort- 
gaged property shall turn out to be wolrth more. That  question 
amounts to this: Whether one who has mortgaged property for $500, 
and who afterwards becomes indebted to the mortgagee in a sum 
beyond the mortgage debt, can redeem by paying simply $he mortgage 
debt, or only on paying the whole that he owes. In  this State we have 
not recognized the doctrine of tacking, as defined in the English law. 
That doctrine is stated thus: Where there are three successive mort- 
gages on the same property, the first mortgagee of course has the legal 
estate, and if $he third mortgagee shall obtain an assignment from the 
first, the second mortgagee cannot have the property without paying 
off both the first and third mo~%gages. But i t  will be perceived that 
that case differs materially from the present, as  here the question is 
between the mortgagee and &he mortgagor, and the righrts of no third 
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persons have attached. The question is of general importance, but as 
it is not presented to us now, and may not be, we express no opinion 
on it. 

PER CURIAM. Judgment reversed, and (444) 
case remanded to be proceeded in>, &c. 

Sprinkle v. Martin, 72 N. C. 93; Jenkins v. Smith, 72 N.  C. 306; 
Hawkins v. Long, 74 N. C. 783; Vick v. Smith, 83 N. C. 82; Lester v. 
Houston, 101 N.  C. 609; Wallace v. Grizzard, 114 N .  C. 495; Burnett 
v. Sledge, 129 N. C. 120; Stone v. Rich, 160 N. C. 164; French v. 
Richardson, 167 N. C. 44. 

J. G. WITHERINGTON v. R. L. PHILLIPS. 

A receipt for a certain sum, in payrnenlt of a lost o r  mislaid note, diecharges 
only so much of said note as  such receipt amounts to. 

CIVIL ACTION, for the recovery of a note commenced in a Justice's 
Court, and carried by appeal to his Honor, Judge Clarke, at Chambers 
in GREENE County. 

The note sued on was for $12.871/2 payable within six months after 
March 24th, 1857. The defendant relied upon the following receipt: 

"Received of R. S. Phillips, twelve dollars and fifhy cents in pay- 
ment of one note which was given to me as Adm'r. of Barham Heart, 
dec'd, by Joseph Turnage, principal, and R. S. Phillips, surety, which 
note is lost or mislaid." 

His Honor held that the receipt extinguished the note, and gave 
judgment against the plaintiff for the costs; from which judgment, the 
plaintiff appealed. 

Gray for appellant. 
No counsel contra i n  this Court. 

RODMAN, J. The case of McKenzie v. Culbreth, 66 N.  C., 534, settles 
that the payment, evidenced by the receipt of 1st of November, 1865, 
being for an appreciable sum less than lthe amount due on the 
note, did not discharge the note in full, but was only a payment (445) 
pro tanto. The payment is not even stated to be in full in the 
receipt. The Judge erred therefore in holding i t  a discharge in full. 
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Judgment reversed and plaintiff will recover in ithis Court the residue 
of the note after deducting the payment. It is certainly t o  be regrdted 
that  so much costs should have been incurred for a pitiful claim of 
about thirty-seven cents. 

PER CURIAM. Judgment reversed. 

W. G ,  ALBRIGHT, Ex'E. AND OXHEES V. ALSA XITCHELL. 

When issues are made up by the plmdings, parties have the right to  have Chow 
material to the determina~tioa of the case submitted to la jury ; and for the 
presiding Judge to withdraw such material issues and subetitvte others, 
is error. 

CIVIL ACTION, for the specific performance of a contract for ithe pur- 
chase of land, tried by Tourgee, J., at  the Fall Term, 1873, of CHATHAX 
Superior Court. 

The facts of the case are fully set out in the opinion of the Court. 
From the judgmenh of his Honor, overruling certain exceptions of the 

defendant to the admission of evidence, he appealed. 

Headm and Batchelor, Edwards & Batchelor for appellant. 
Smith & Strong and Parker, contra. 

BYNUM, J. This was an action for the specific performance of a 
contract for the purchase of a tract of land. The defendant, in his 
answer, admits the contract and giving the note for the purchase 
money, but alleges that he has paid off the debt in sundry payments 

therein set forth, and he demands the surrender of the note and 
(446) the execution and delivery of a deed for the land. 

Upon {the pleadings the following issue was made up and 
submitted to the jury: "Is there anything due from the defendant, upon 
the two bonds given for the purchase money of the land mentioned in 
the complaint, and if so, how much?" 

Much evidence was introduced on both sides and several exceptions 
were made to  the evidence and ithe rulings of the Court, by the defend- 
ant, which we will not now examine, as we put our decision upon an- 
&her point in the case. 

After the testimony was closed, his Honor, against lthe wishes of the 
defendant, withdrew the issue, and in the place thereof, submihted four 
others, t o  wit: 
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1. I s  the defendant entitled to  any credit on his bonds for staves 
gat out on the Bell land, and if so, how much? 

2. I s  defendant entitled to any credit on his bonds for removing said 
staves, and if so, in what amount? 

3. I s  defendant entitled to  any further credit on his bonds, by reason 
of a horse sold (to Trollinger, and if so, in what amount? 

4. I s  defendant entitled to  any credit on his bonds, for getking out 
any other staves than those got out on the Bell land? 

The issues are made by the pleadings, and parties have the right to 
have all so made and which are material t o  ithe determination of the 
case submitted to the jury. It, is true, that  if the Court deems any 
particular fact or matter a material subjectof special enquiry and find- 
ing, he has the right Ito submit an issue for khat purpose, but he has 
not the right t o  withdraw from the jury the more comprehensive issue 
or issues which involve the merits of the whole case, and submit in the 
stead narrower and more restricted issues, which do not go to  the 
enltire merits. 

While, therefore, the substituted issues are not objectionable, i t  was 
not proper to  deprive the defendant and the jury of the advantage of 
considering any evidence (and there certainly was some,) as to other 
payments besides those named in the four new issues. The 
first issue submihted was the proper one, and the true enquiry (447) 
was, "Had the notes been paid, and if not, what was due upon 
them," and we can readily perceive how the defendant was prejudiced 
by withdrawing i t  from the jury. 

One of the defendant's exceptions raises a question of practice under 
the new law of evidence. On the trial the witnesses were sent out of 
Count, in charge of an officer, the defendant remaining in Court, on the 
assurance that  he would not be examined as a witness. He was, how- 
ever, introduced to  conltradict another witness, and, by consent of the 
plaintiff, allowed to  do so, t o  a prescribed extent, but was then stopped 
by the plaintiff and the Court from giving the whole of the conversation 
he was deposing to. It would seem that a party in interest t o  an ac- 
tion has the right to be present a t  the trial and has the right t o  testify 
in his own behalf, and i t  would follow that  he can withdraw any volun- 
%my consent, not t o  kestify, or t o  withdraw with the other witnesses. 

This case is a proper one for reference. 
There was error. 
PER CURIAM. Venire de novo. 

Cedar Fall Co. v. Wallace, 83 N. C. 227; Best v. Frederick, 84 N. C. 
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JONES 2). WOODS. 

179; Grant v. Bell, 87 N. C. 42; Cuthbertson v .  Ins. Co., 96 N. C. 484; 
Phifer v. Alexander, 97 N. C. 337; Cecil v. Henderson, 121 N. C. 246; 
Kerner v. RR 170 N. C. 96. 

WILLIAM JONES,  Ex'n., &a. v. THOMSS WOODS. 

m e  right of action accruing upon the fodlowing instrument : "This is to show 
that half the hire of Randall hired to Larkin Brooks is Moses Jones, 
December 2%h, 1853," did not a ~ i s e  until a demand and refusal, at which 
time the statute of limitations began to run. 

CIVIL ACTION commenced before a Justice of the Peace, on the 7th 
of October, 1872, and tried before Tourgee, J., and a jury of the Su- 
perior Court of PERSON County. 

The plaintiff alleged that the defendant, as agent of his testator, 
Moses Jones, had received $50 and had appropriated the same 

(448) to  his own (the defendant's) use. This the defendant in his 
answer denied, and insisted that any claim the plaintiff might 

have was barred by the startulte of limitations. 
Upon the trial, i t  was found for the plaintiff, that  the defendant had 

hired a certain slave named Randal, t o  one Brooks for the year 1853, 
taking bond for the said hire in the sum of $100; tha6 on lthe 15th 
November, 1853, Randal being in the possession of Brooks, the defend- 
ant sold him t o  the plaintiff's testator; and on the 29th December, fol- 
lowing, the defendant signed, and delivered to  said hedator a paper 
writing of the following tenor, to-wit: 

"This is t o  show that half the hire of Randal hired to  Larkin Brooks, 
is Moses Jones. 

December 29th, 1853. THOS. WOODS." 
Moses Jones, the testator of the plainitiff, died in 1854, and the plain- 

tiff qualified in the same year. 
It was further in evidence, that all the money due on account of the 

hire of Randal for the year 1853, was paid to the defendant after the 
death of lthe testator; that the plaintiff did not find the note sued on, 
(the one above set forth,) until some time in the summer of 1866; and 
that soon thereafter, he demanded payment of defendant, which pay- 
ment was refused. There was evidence tending to  show that the de- 
fendant had paid lthe money sued for to  the said testator of the plain- 
tiff. 

His Honor instructed the jury that  if, from the evidence, they be- 
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lieved the defendant had not paid the money sued for to the plaintiff's 
testator, they would find for rthe plaintiff; otherwise, they would returil 
a verdict for defendant. That the statute of limitations did not bar 
the action. To this charge the defendant excepted. 

The jury returned a verdict in favor of ithe plaintiff for $50 with in- 
terest from the 1st of July, 1866. Judgment in accordance 
therewith, and appeal by defendant. (4.19) 

Batchelor, Edwards & Batchelor for appellant. 
Jones & Jones, contra. 

P E ~ O N ,  C. J. The case turns upon the statute of limitations and 
its application depends upon the construction of the instrument signed 
by the defendant in these words: 

"This is t o  show that  half the hire of Randal, hired to Larkin Brooks, 
is Moses Jones'. 

[Signed,] THOS. WOODS. 
December 29th, 1853." 
The defendant received the amount due for the hire of Randal for the 

year 1853, after the death of Moses Jones-but the case does not set 
out a t  what time; so that point is not presented and the point made is 
this, did the cause of action accrue a t  [the end of the year 1853, for 
which year the slave Randal was hired, or did i t  not accrue until the 
demand in July, 1866? If the former be the construction, the action 
is barred by the statute of limitations, if the latter be the construction 
then the action is not baxred by the statute. We concur with his 
Honor in the opinion that the cause of action did not accrue until the 
demand. 

It was not the understanding that  Woods should become a debtor 
of Jones for $50 to  be paid a t  the end of the year so as to impose on him 
the duty of seeking his crediitor and tendering the money, for if that 
had been the understanding, he would have given his promissory note. 

As we construe the instrument, i t  is evidence of an agreement, that  
Jones who bought the slave before the .time for which he had been 
hired, had expired, should be entitled to  one-half of ithe hire, that  is 
one-half of the sum for which he was hired for the year 1853. 

This did not make Wood a debtor of Jones for $50. Suppose Lmkin 
Brooks had failed, and the hire for 1853, could not by reason- 
able diligence have been collected, Wood was under no obliga- (450) 
tion to pay one-half of the stipulated sum for the hire of the 
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sIave-and he was under no obligation after the hire was paid to  
seek Jones and tender the amount. 

Our conclusion is, the cause of action did not accrue until a demand 
and refusal. 

No error. 
PER CURIAM. Judgment affumed. 

SARAH H. DUL$ AND ANOTHER V. ZEPHANIAH YOUNG AND C. W. CLARK, 
.~DM'Rs., &c. 

I t  is prejudicial to  the rights of the plaintiffs, for the  presiding Judge on the 
trial below, to charge the jury that "the plaintiffs a r e  not entitled to re- 
cover in any event, and if the issues were found in their Eavor, he mould 
set aside the verdict," and afterwards t o  submit the issues to be passed 
upon by the jury to "my how the matter was." 

Where t h e ~ e  wa8 an .agreement between a husband and wife that  if the wife 
would join him in a conveyance of a certain tract of land descended to 
the wife from her father, she should have another tract in lieu of the 
one so conveyed: Held, that  when the husband received the money for 
the land conveyed a s  before set out, he held i t  upon rtrust for his wife, and 
tha t  his estate became responsible therefor. 

Held further, that the heirs a t  law of the wife a r e  entitled to the land agreed 
to be substituted fo~r that  of the wife, free from the incumbra'me of the 
husband's debts. 

GIVE ACTION, to  recover a tract of land, tried a t  )the Fall Term, 1873, 
of WILKRS Superior Court, before his Honor, Judge Mitchell and a jury. 

The plaintiffs, children and heirs-at-law of John Witherspoon, the 
intestate of the defendant, Clark, and his wife Elizabeth, allege 

(451) that  in 1842, their ancestor John was seized, in right of his wife, 
of a tract of land, known as the "Calloway tract," which he 

sold, and in order to obtain the consent of his wife to the sale, agreed, 
if she would sign the deed conveying the Calloway tract, that  he would 
purchase for her the Elk Farm tract, which should be substituted for 
the other, which had descended to her from her father. John Wither- 
spoon took the deed in his own name, not mentioning or in any manner 
attending to the agreement with his wife, which was not reduced to 
writing. Upon his death, his administrator, the defendant Clarke, sold 
the Elk Farm tract, with his other real estate, to pay debts, and Young, 
the other defendant in this action, became the purchaser. The plain- 
tiffs demand that  this agreement between their father and mother 
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DULA ti. YOUNG. 

should be set up, and that the Elk Farm tract should be declared to be 
their property, as heirs of their mother, and not subject to the payment 
of their father's debts. 

The denfendants deny the material allegations of the plaintiffs' com- 
plaint, and rely upon the Statute of Frauds to prevent their recovery. 

On the trial the following issues were submitted to the jury: 
1. Did John Witherspoon enter into an agreement with his wife, 

Elizabeth, that if she would convey the Calloway tract of land, and 
join him in a deed therefor to Prudence Calloway, the heir-at law of 
William Howard, that  she should have the Elk Farm tract, (the same 
sought to be recovered in this action,) as  a substitute and in lieu there- 
of, as  her own land? 

2. If such agreement was made, was there any note or memorandum 
in writing of the same signed by the party to be charged therewith? 

3. Was the consideration paid for the Calloway land to John Wither- 
spoon, and used by him in the payment of the Elk Farm tract? 

There was evidence tending to prove that the contract of the sale of 
the Calloway land by John Wiltherspoon and his purchase of the 

(452) Elk Farm land was ah the same time. The dates of the deeds 
were as follows: the deed of the Elk Farm land is dated in 

February,l841; &he deed given by himself and wife for the Calloway 
tract is dated in 1848, a suit concerning the latter pending between 
those dates. 

It was conceded by plaintiffs that there was no evidence of any con- 
tract in writing, and the jury might find (that issue for defendants. 

After the evidence had been submitted and the argument closed, the 
Court informed the jury that the plaintiffs were not entiltled to recover 
in any event; and if the issues were found for the plaintiffs, he would 
set aside the verdict. Afterwards his Honor said to  the jury, that they 
could take the issues and pass upon them, and say how the matter was. 
Thereupon the jury returned a verdict finding the first issue in favor 
of the plaintiffs and the second and third in favor of the defendants. 

The plaintiffs then asked for a new trial on the third issue, because 
the Court had intimated how the jury should find the first which mo- 
tion was refused The plaintiffs then requested that the Court would 
declare the rights of the plaintiffs on the facts admitted and the finding 
of the jury. The Court refused, intimating (that the plaintiffs were 
entitled to  no relief of any sort. Plaintiffs appealed. 

Caldwell and Smith  & Strong for appellants. 
Folk and Armfield, Collins and McCorkle, contra. 

367 
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SETTLE, J. We do not think that the plaintiffs have had fair meas- 
ure. After $he evidence had all been submitted and argued to the 
jury, the Court told the jury "that the plaintiffs were not entitled to 
recover in any event, and if $he issues were found for the plaintiffs he 
would set aside the verdict." Afterwards the Court said, "the jury 
can take the issues and pass upon them and say how the matter was." 

This manner of submitting the issues was calculated t o  throw rthe 
jury off their guard and to  prejudice the rights of the plaintiffs. 

(453) Why consider the evidence with that care and attention which 
properly belongs to all jury brials, if their findings are to have no 

weight with the Court, but are $0 be set aside in any event? 
But even under this unfavorable charge, the jury have found that 

"that John Witherspoon did enter into an agreement with his wife 
Elizabeth, that if she would convey ithe Calloway tract of land, and 
join him in a deed rtherefor [to Prudence Calloway, the heir-at-law of 
William Howard, that  she should have the Elk Farm traat (the same 
now in suit) as a substitute and in lieu thereof, as her own land." 

And now John Witherspoon and his wife Elizabeth both being dead, 
the Elk Farm has descended to  the plaintiffs in this aotion, who are the 
heirs-at-law of both the said John and the said Elizabeth. 

By act of law the legal estate of the father and the equitable estate 
of the mother have united in their children and heirs-at-law, so that 
the lands are now just where they would have been had everything 
been done which ought t o  have been done; thait is, if the Elk Farm had 
been settled upon the wife in lieu of her Calloway lands. When John 
Witherspoon received the money for the Calloway lands, he held i t  
upon trust for his wife, and his estate became responsible ito her for 
that  amount. 

This was a constructive or implied &rust, such a s  is raised between 
persons who are brought together into a relation implying confidence, 
and is embraced by the statute of frauds. The authorities cited on the 
argument by Mr. Smiith, and many other cases, show that the Courts 
will enforce pasol agreements between the husband and wife, especially 
when the wife is not a mere volunteer. The demand of Elizabeth 
Witherspoon did not rest upon the moral duty or voluntary bounty of 
her husband, but having parted with her own lands, she was entitled 

to  say, I have paid valuable consideration, there has been the 
(454) utmost good faith on my part, and, like any other creditor, I 

must have money or property sufficient t o  pay my debt. 
The case most relied upon by the defendants' counsel to d e f e ~ t  this 

view is Smith v. Smith, 60 N. C. 581; but the plaintiffs here are not 
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seeking to have a specific performance, as  in that case, so as  t o  be met 
by the statute of frauds, but the law having cast the descent upon them, 
in Confederate phrase, they only "wish to be let alone." 

While i t  was held in Smith v. Smith, that thc wife was not entitled to 
a spccific performance of the contract betwecn herself and husband, 
yet rthe Court says, "We think the wife is entitled under the contract 
to the proceeds of her land which was sold in consequcnce of it, subject 
t o  the interest which her husband, as such, had in the land, " " " 
So far as i t  entitles her t o  the money for which her land was sold, the 
contract must be considercd in this Count as  having beem executed a t  
the time when the price of the land was received by her husband." 

The pleadings show that the Elk Farm has been sold upon the peiii- 
tion of the defendant Clarke, the administrator of John Witherspoon, 
t o  pay debts, and that the sale has been reported to  Court, but. that  it 
has not been confirmed, "and that the order of sale was made without 
prejudice t o  the plaintiffs' claim." 

We declare our opinion to  be, that, the plaintiffs are entitled to  the 
lands in controversy, free from the demands of Clark, ithe administra- 
tor, and all who claim under him. 

Let this be certified, t o  the end that  the Superior Court may proceed 
according to law. 

Judgment reversed and case remanded. 
PER CURIAM. Judgmenh reversed. 

German v Clark, 71 N. C. 419, 423; Dula v. Young, 73 N. C. 69; 
Gulley v. Macy, 81 N. C. 364; Cunningham v. Bell, 83 N. C. 330; 
George v.  High, 85 N. C. 101; Hackett v.  Shuford, 86 N. C. 150; Cade 
v. Davis, 96 N. C. 142; Brown v. Mitchell, 102 N. C. 373; Battle v. 
Mayo, 102 N. C. 439; Woodruff v. Bowles, 104 N. C. 208; Osborne v. 
Wilkes, 108 N. C. 667; Blake v. Rlackley, 109 N. C. 264; Faggart v. 
Bost, 122 N. C. 519. 
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WOODFIN U. BEACH BAD FROAEBERQEB 9. ~ W I S .  

W. W. WOODFIN v. GEORGE BEACH ARD OTHEBS. 

When the allegations in ithe complaint upm which ib is sought to set up in- 
junctive relief, are fully met by the answer, the restraining order first is- 
sued will be set aside, and an unjuniction until the heariag refused. 

MOTION to set aside a restraining order, heard by Henry, J., a t  
Chambers in BUNCOMBE County, 26th day of August, 1873. 

The plaintiff in his complaint, demanded that  the defendants 
(455) should be enjoined from selling certain lands under (the pro- 

visions of a deed in trust, alleging irreparable injury, and on the 
4th of August obtained a restraining order until the 26th of the same 
month, when the defendants were summoned to  appear. The defend- 
ants appeared and answered, and his Honor refused to continue such 
restraining order rto the hearing; from which judgmen~t plainhiff appeal- 
ed. 

McCorkle & Bailey for appellant. 
J.  H .  Merrimon, contra. 

READE, J. We agree with his Honor that  the injunctive relief set up 
in the complaint is fully met by the answer. 

There was, therefore no error in setting aside the restraining order 
and refusing the motion to grant an injunction until the hearing. 

This will be certified to  the end that the parties may proceed as they 
may be advised. 
PER CURIAM. Judgment accordingly. 

J. FRONEBERGER, ADM'B. V. JOHN O. LEWIS, ADM'B. 

Ilt is against the policy of the law to allow an Administrator to buy at his own 
sale. And when he does so, those interested have their election ito treat 
the sale a s  a nullity and set it  wide, or  to let the sale stand and demand 
a full price. 

When the Judge below does not finld the facts upon which he overruled the 
defendant's exoeptions, and the defendant mt having requested him to 
find such facts, hhis b u n t  will remand the case tha~t the facts may be 
found either by his Honor, or  in a case under the Code. 

CIVIL ACTION, tried a t  Fall Tenn, 1873, of Gaaton Superior Court, 
before his Honor, Judge Logan. 
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The facts necessary to  an understanding of the points decided (456) 
in  this Court, are fully set out in the opinion of Justice READE. 

Upon the return of the report of the referee both plaintiff and de- 
fendant excepted to the same. Arid from the judgnient of the Court 
overruling certain of his exceptions, the defendank appealed. 

Schenclc for appellant. 
J .  H. Wilson and M. A. Moore, contra. 

READE, J. The defendant appealed from the order overruling his 
own exceptions and from the order allowing one of the exccptions of 
the plaintiff. We will first consider the order ailowing the plaintiff's 
excepition. 

As preliminary we remark, that  the finding of the facts by his Honor 
are conclusive upon us. We cannot review him. We review only his 
legal inferences. 

The facts as  ko the plaintiff's exception are, that the defendant, as 
administrator, obtained license from the proper Court t o  sell the real 
estaite of his intestate t o  pay debts, and that a t  the sale he bought the 
land for $705, which was worth $2,000. 

It is against ithe policy of the law to  allow an  administrator to btly 
ait his own sale. And when he does so, ithose interested have 
their election to treat the sale as a nullity-in this cme to have (457) 
the sale set aside and a new sale ordered-or t o  let the sale 
stand, and demand a full price. R y d e n  v. Jones, 8 N. C. 497. The 
latter course was pursued here. We agree with his Honor in allowing 
the plaintiff's exception. 

There were seven exceptions filed by the defendants, involving both 
facts and law. His Honor overruled the exceptions; buit found no 
facts which enables us to see whether he decided the law right or wrong. 
If he had stated the facts upon which he overruled each of the defend- 
ant's exceptions, plainly and briefly, as  he did the facts upon which 
he allowed the plaintiff's exception, we would have no difficullty. But 
this is not done. 

Upon the announcement of his Honor's decision overruling the de- 
fendant's exceptions, if the defendant desired the faclts to be found by 
his Honor, he ought t o  have said so; and then, if his honor had refused 
to  find and stake the facts, the defendant ought t o  have excepted on 
that accounlt, and made that refusal the basis of his appeal; and then 
we would declare that  there was error in refusing to  find and state the 
facts, and remand the case, in order that ithe facts might be found and 
stated. The defendant, however, did not pursue khat course, but ap- 
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pealed generally, without any specific exception upon which he ap- 
pealed, and so he has left us a t  sea as much as his Honor has. This 
might have been remedied if the counsel in the case made for this 
Count had plainly and briefly stated the facts bearing upon each ex- 
ception. 

But (the case states no facts bearing upon any one of the exceptions, 
but refers us "60 the testimony and exhibits taken before the referee, 
the record of the case, the report, the exceptions and the decree." As 
there are only seventy pages of these, it would net be impossible for us 
to consult the references; but the Constitution forbids us to do so. "No 
issue of fact shall be tried in ithis Couk" It might conform to strict 
practice to affirm what his Honor did; because there is no specific ex- 
ception to what he did showing error. But the amounts are large, and 

the practice not very well settled, and injustice might be done. 
(458) We itherefore remand the case, that the facts may be stated 

upon which each one of the defendant's exceptions was over- 
ruled. This may be done by his Honor, or in a case under the Code. 

We do not want the testimony; because it0 that we are forbidden to 
look; but the facts. State the facts applicable to each exception, from 
which the Judge drew the legal inference that  it ought to be ovemuled, 
just as he stated the facts upon which he allowed the plaintiff's excep- 
tion. 

Let this be certified and the cause remanded. 
PER CURIAM. Judgment accordingly. 

SC. 79 N. C. 428; Tayloe v. Tayloe, 108 N. C. 73; Maxwell v. Bar- 
singer, 110 N. C. 83; Cole v. Stokes, 113 N. C. 273; Warren v. Susman, 
168 N. C. 460; Smith u. Land Bank, 213 N. C'. 346; Peediri v. Oliver, 
222 N. C. 670; Pearson v. Pearson, 227 N. C. 33. 

M t  questlour; of pwetice and procedure a s  to a n ~ e n i l m e r t  and ~~ntiuuances 
arising on s trial in the Court below, are i n  the discpetion of the presiding 
Jndgtb. fronr whose judgmemt thel~ori  there is no appeaL 

CNIL ACTION, motion to file an amended answer, tried by Moore, J., 
at the Fall Term, 1873, of the Superior Court of EDGECOMRE County. 

The plaintiff, Treasurer of Edgecombe County sued the defendant, 
the former Chairman of the Court of Pleas and Quarter Sessions of that 
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county, for the balance of a fund in his hands, belonging b the county. 
Defendant answers the complaint, and the plaintiff demurred to the 
answer. His Honor sustained the demurrer, whereupon the plaintiff 
moves for judgment, and defendant moves for time to  file amended 
answer. The plaintiff's motion is refused and time given 60 defendant. 

From this judgment plaintiff appealed. 

Battle & Son for appellant. 
No Council Contra, in this' Court. 

BYNUM, J. The C. C. P. invests the Court with ample powers, in 
all questions of practice and procedure, both as to amendments 
and continuances, to be exercised at the discretion of the Judge (459) 
preiding, who is presumed, best, to know what orders and what 
indulgence will promote the ends of justice, in each particular case. 
With the exercise of this discretion, we cannot interfere, and i t  is not 
the subject of appeal. C. C. P., sec. 133. 

There is no error. 
PER CURIAM. Judgment affirmed. 

McCurry v. McCuvy, 82 N. C. 298; Gilchrist v. Kitchen, 86 N. C .  
22; KendaLL v. Briley 86 N. C. 58; Long v .  Logan, 86 N. C. 538; Penni- 
man v. Daniel, 93 N. C. 334; Jaflray v. Bear, 98 N. C. 59; Clemmons 
v. Field, 99 N. C. 402; Griftin v. Light Co., 1 3 1  N. C. 438; Woodcock v.  
Merrimon, 122 N. C. 735; 8. v. Dew~ey, 139 N. C. 560; Bernhardt v. 
Dutton, 146 N. C. 208; Church v .  Church, 158 N. C. 566; S. v ,  Xnuls, 
190 N. C. 813. 

ISAAC JARRATT AND OTIIERS, ADM'RS. V. H. P. MBRTIN. 

The surety w a bond is entitled to all the legal and equitable defences to 
which his p r i n c i ~ l  is entitled, wbich attached to or was connecrtt?d with 
the debt, evidenced by such bond. And it is cornpetellit for such surety to 
introduce m y  evidence tending b set up such defence; for instance, to 
prove a set off or counter-claim contracted in refareme to the debt sued 
upon. 

CIVIL ACTION, to recover the amout of a bond, tried before Cloud, J., 
at Spring Term, 1873, of the Superior Court of YADKIN Counky. 

The action was originally commenced against T. S. Martin and the 
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present defendant, who was his surety upon the following bond, the 
basis of the present suit: 

"On the first day of November next, we promise t o  pay R. C. Pur- 
year four thousand dollars, ih being the purchase money for a tract of 
land, and has nothing to  do with any other dealing between us, for 

value received. Witness our hands and seals, Sept. 28th, 1852." 
(460) And signed 

T. S. MARTIN, 
H. P. MARTIN. 

T. S. Martin, the principal in the foregoing bond, having filed his 
petition and been adjudged a bankrupt a short time before the com- 
mencement of this acition, a t  a subsequent term i t  was discontinued a s  
to him upon the suggesltion of his bankruptcy and continued against the 
defendant, 13. P. Martin, alone. The execution of the bond was not 
denied. 

On the trial, the defendant offered to  prove by T. S. Martin, that at 
the time the bond was given, the plaintiffs' intestate, the obligor, was 
largely indebted to  him, T. S. Martin, the principal therein, and ithat ih 
was agreed between them that the indebtedness should go as a payment 
on the land, and the balance was to be paid by him, by lifting debts 
against plaintiffs' estaite; and that he did lift debts by direction of said 
intestate t o  an amoun'f, larger than the bond. The plaintiffs' counsel 
objected to  the introduction of this testimony, and his Honor excluded 
it. 

Defendanh then offered to  prove by the same witness, that the bond 
had been fully paid off by him, and that the intestate had so acknowl- 
edged and had promised to deliver up the bond upon the first. convenient 
opportunity. To this evidence the plaintiffs likewise objected, and the 
Coud ruled i t  out. 

Defendant offered to prove by another witness, several notes given 
by the intestate to the said T. S. Martin, some prior and some subse- 
quent in date to the bond sued on, and which was set forth in the an- 
swer as payments and counter-claims. This evidence was also object- 
ed to by plaintiffs, on the ground that these notes had been surrender- 
ed by said T. S. Martin in his schedule, and had passed to his assignee 
in bankruptcy. Defendant offered ho prove by the assignee, that T. S. 
Martin had surrendered these notes to him, subject t o  a settlement, by 
deducting the amount of the bond, now in suilt, from the amount of the 
note so surrendered, and that the assignee accepted them and hoIds 

them with that understanding a t  this time. To this plaintiffs 
(461) again objected, and his Honor rejected the testimony. 
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The jury returned a verdict for the plaintiffs for the full amount 
of the bond, less the crediits indorsed. Judgment in accordance with 
the verdict, from which defendant appealed. 

McCorkle & Bailey and Armfield for appellants. 
Brown and Batchelor h Son, contra. 

READE, J. There is no doubt of the general principle, that  $he de- 
fendant, H. P. Martin, who is surety in the bond sued on, is entitled to 
all *he legal and equitable defenses to which his principal, T. S. Martin, 
was entitled, which attached  to or was connected with the debt sued 
on; for instance, t o  all payments endorsed and to  all set offs and coun- 
ter claims. Whether he would be entitled to the benefit of any inde- 
pendent claim of his principal against the crediltor, as for instance, a 
bond, so ;that his principal could not assign i t  to another, is not neces- 
sary to be decided in this case. 

If, itherefore, the defendant can prove what he proposed to prove, 
that his principal had claims against the creditor, which were contract- 
ed with reference to  the bond sued on, or which were agreed t o  be in 
liquidation in whole or in part, i t  is clearly compctent for him to  do so. 
This proposition would probably not be denied if irt stood alone; but i t  
is objected lthat when the principal debtor went into bankruptcy, he 
listed the claims which he had against the plaintiff, and thereby they 
were assigned to  the assignee in bankrupitcy by operation of law, and 
will have to be paid by the plaintiff to the assignee. We suppose this 
would not be so even if they were listed by the bankrupt without an 
express saving of, or reference to the rights of the plaintiff; but cei-tain- 
ly i t  is not so, if, as the defendant offercd t o  prove, they were rendered 
in bankruptcy with express reference to, and ratificaltion of, the plain- 
tiff's claim against khe bankrupt. In  which case the assignee in bank- 
ruptcy would take the claims cum onere. 

From what lias been said it will be seen that the assignee in (462) 
bankruptcy ought to he a party, because the plaintiff ought not 
to be put to the risk of allowing the claims to  the defendant, and having 
to pay them to the assignee in bankruptcy. 

The question, as  to khe competency of the bankrupt Ito testify as  to 
transactions between him and the deceased creditor, Puryear, is not 
necessary to be decided now, and will probably not arise on the next 
trial. There is error. 

PER CURIAM. Venire de novo. 

Wilson v. Bank, 72 N. C.  626. 
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IN THE SUPREME COURT. [70 

S T A T E  ON THE I~ELATION OF STEPHEN L A S S I T E R  AND OTHERS V. J O E N  
R. PHILLIPS AND OT!HB;ES. 

A defendant who offers himself a s  a witness iu his olwu behalf, may be asked 
if he has not disposed of his pnoperty so a s  to avoid the paymeut of any 
recovery in the action then being tried ; and if since such disposal he  bas 
not been engaged in selling the same property, and Wis answers a r e  proper 
subjects for comment before the jury. 

It is also eornp@k~t  to ask such witness if he  had not gone to New York to 
censult a spiritualist in1 regard to the money, the subject of the present 
rontroversy. 

CIVIL ACTION, on the official bond of the County Treasurer of LENOIR 
Counlty, tried before Russell, J., a t  the Spring Term, 1873, of the Su- 
perior Court of GREENE County t o  which Court, i t  had been removed 
upon affdavit. 

The following are the substantial facts as sent up with the record: 
The only question was whether or not one W. H. N. Hunter, Sheriff 

of said County of Lenoir, on the 3d day of July, 1871, paid over 
(463) to said ltreasurer the sum of $3,050 of the funds of said county. 

The plaintiffs, t o  prove that said money had been paid w 
alleged, introduced in evidence a receipt of said date and for said sums, 
purporting to be signed by said treasurer, and also a witness who swore 
that  the said signature was in their opinion thah of said treasurer. 

Powell, lthe Treasurer, died some twenty days after the 3d of July, 
1871. Defendants, t o  prove that  the signature was not genuine, in- 
troduced one Cox who swore that he did not know the handwriting of 
Powell until he examined i t  after Powell's death and after this con- 
troversy began, - that he then looked a t  several signatures and writing 
which were shown to him as, and believed by him to be Powell's, that  
from this comparison he had formed his opinion; lthat his examinations 
were made with reference t o  this controversy. Court held that witness 
was not qualified to express an opinion as to lthe handwriting. De- 
fendant excepted. 

Defendant Wadsworth was introduced and examined by defendant. 
On cross-examination plaintiff asked him if he has not disposed of 
his property so as to avoid a judgment in this action. To this question 
defendant objeoted. Court admitted the question, saying that  it was 
a collateral impeaching question and that  plaintiff would be concluded 
by the answer. Defendant's excepted. 

Wadsworth in answer to  the question said that he had recently sold 
most of his property; that he had sold his stock of goods to  his brother- 
in-law and remained in possession thereof, seIIing as agent; that he 
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sold out because trade was dull, but that  he did not sell t o  avoid a 
judgment. I n  arguing to the jury the plaintiff's counsel crihicised 
Wadsworth's statement, contending that it, was false and using i t  to 
attack the witness and to impeach his testimony, when defendant's 
counsel interrupted, objecting to this argument on the ground that  
plaintiff was bound by the witness' reply. The Court allowed the 
counsel to proceed wilth his argument. Defendants excepted. 

This witness, Wadsworth, was also asked by plaintiff on 
crom-examination, if he had not gone to  New York and consult- (464) 
ed a, spiritualist to  find out about the money. Question objected 
to by defendants on the ground that  i t  was irrelevant and tended to 
ridicule the wiltness and prejudice the case with the jury. Objection 
overruled by the Court on the ground that i t  went  to the credit of the 
witness and was therefore competent as a collateral impeaching ques- 
tion. Defendants excepted. 

On the trial i t  became material for the plaintiff in order t o  support 
a statement of one of his witnesses to show that  a county order for 
payment of a pauper's coffin was considered and )treated by the officials 
of Lenoir County as a "poor order," and that  this was so in July, 1871. 
For this purpose plaintiff introduced a witness who said that he had 
been a member of the Board of Commissioners since Sepkember, 1872; 
that he did not know of his own knowledge what the custom was be- 
fore ithat time, but that  since he went in office the Board had made no 
change of the rules and customs existing before that time, and that SO 

far as  he knew, a coffin order was always looked upon and recognized 
and treated as a "poor order." This evidence was objected to by de- 
fendants but admitted by the Court. Defendants excepted. 

The jury returned a verdict in favor of the plaintiffs. Judgment in 
accordance therewith; from which judgment defendanks appealed. 

Smith & Strong for appellants. 
Faircloth & Granger, contra. 

PEARSON, C. J .  1. The ground taken in regard to  a cornparison of 
hand-writing was yielded on the argument. 

2. The defendant Wadsworth, as we must, infer, had impeached the 
genuineness of the receipt, and it was relevant to ask him if he had not 
conveyed away his property, for i t  tended to show an apprehension on 
his part, that the rcceipt would be established. 

3. The "white washing" given hy Wadsworth to  the fact that (465) 
he had transfer~ed most of his property, including his stock of 
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goods, t o  his brother-in-law, "but had remained in possession, selling 
as agent," was a proper subject of comment t o  the jury. 

The objection is, this being a collateral impeaching question, cannot 
be "pushed" any further than the answer which must be taken as con- 
c lus ive4hat  is true, so far as calling witnesses to contradict, foPi.'it 
might lead to endless inquiries on a collateral matter. But we have 
never understood the rule t o  preclude comment upon rthe manner of the 
witness, as if he hesitates and evinces embarrassment, or upon the 
answer as, if i t  be inconsistent, and an attempt to  gloss over a dishonest 
act. 

4. We can see no objection to  rthe question, "if the witness had riot 
gone to  New York and consulted a spiritualist, t o  find out about the 
money?" It itended t o  show that the witness had doubts about the 
genuineness of the receipt and was impressed with the necessity of 
invoking farther light upon the subject. So, i t  was not irrelevant; and 
although i t  might have had the effect of exposing the witness t o  ridicule, 
still, as h e  offered himself for a witness in his own behalf, i t  was well 
to  let ithe jury be informed of all of the surroundings, so as to enable 
them to  pass upon his credit. 

5. In  regard to the coat of the coffin for a pauper being a "poor 
order" (supposing i t  t o  have been a material subject of inquiry) i t  
would seem, to be almost a self-evident proposition; and the statement 
of the witness, that "he had been a member of lthe Board of Commis- 
sioners since September, 1872; that when he came into office, i t  was the 
rule and custom of the Board to itreat the cost of the coffin of a pauper 
as a poor order, and that  this was deemed a matter of course, without 
any change in the rules," certainly did tend t o  show that such had been 
the rule in July, 1871. This presumption of the fixedness in the rules 
and cudoms of a Board of Commissioners, is wholly unlike the instance 

of tenancy a t  one date, not being evidence of tenancy ah a prior 
(466) date. So, Nichols v. Pool, 47 N. C. 23, cited on the argument 

has no application. 
No error. 
PER CURIAM. Judgment affirmed. 
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LAWRENCE J. HAUGHTON v. THE COMMISSIONERS O F  JONES 
COUNTY. 

Tho provision af m. 6, (7,)  Art. V. of our State Constitution, restraining 
Coul~lty Commissioners from levying a tax Illore than doable the amount 
of the Sltate tax, does noit apply to taxes levied to pay debts against the 
County existing at or  before the adoption of the  Constitution. 

CIVIL ACTION, t o  enjoin defendants from levying certain taxes, heard 
before his Honor, Judge Clarke a t  Spring Term, 1873, of JONES Superior 
Court. 

Upon the application of cthe plaintiff, Judge WATTS, a t  Chambers, 
granted an injunction against the defendants, restraining them from 
levying more taxes than two dollars on the poll, and two dollars on the 
three hundred dollars worth of real estate. 

At  Spring Term, 1873, the case coming up, upon the complaint, an- 
swer and proofs, the Court, found the following facts: 

That  the defendants levied for the year 1872, for county purposes, 
a tax of $1.05 on the $100 valuation of property, and $3.15 on the 
poll; and that 28 1/3 cents hereof on the $100 valuation of property 
and 85 cents on the poll were levied for current expenses, and the 
residue thereof was levied for, and to be applied to  the paymenlt 
of d e b  contracted prior to the adoption of the present State (467) 
Constitution; and that the dcfcndar~k subsequently and in the 
same year, levied a further tax of 50 cenks on the $100 valuation of 
property, in obedience to  and for the payment of two several writs of 
mandamus upon judgments previously obltained upon debts contracted 
prior to the adophion of the present Constitution, amounting in the 
aggregate, with costs of suit, to  about $1,400; and that  $1,500 of said 
tax levy, was levied and applied for (the purpose of building a bridge 
in said county-the question of levying said tax having been previ- 
ously submitted to  a direct vote of the people of said county, a majority 
of whom approved and voted for said tax. It was also found, that 
$675 of said tax was levied and used to repair centain bridges which 
had almost become impassable; ithat the aggregate valuation of the 
property of said counity is about $680,000; and that the plaintiff is a 
resident of Jones county. 

His Honor thereupon ordered, thah the injunction order be vacated 
and dissolved. From which order the plaintiff appealed. 

Haughton for appellant. 
Lehman, contra. 
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READE, J. It is true, as contended for by the plaintiff, that, as  a 
general rule, the County Commissioners cannot levy for county pur- 
poses, a tax more than double the State tax. Con., Art, V., see. 7. But 
that provision was not inintendcd to  apply to taxes laid to pay debts ex- 
isting a t  the time of the adoption of the Constiltuton. And if i t  had 
been so intcnded, it would have bcen in conflict with the Constitution 
of the Unilted States, as  impairing the obligation of conhracts. Street 
v. @ornmissioners, post 644. Simmons v. Wilson, 66 N. C. 336; Univer- 
sity Railroad v. Holden, 63 N. C. 410. 

The excess of taxation complained of in the case before us, was to 
pay debts existing prior t o  the adoption of khe Constitution, and 

(468) thcrcfore were properly levied. 
The itax levied to build a bridge, &c, in excess of the limit, 

was sanctioned by a vote of the qualified voters of the county, at an 
election held for that purpose, and falls under Con., Art. VII., secs. 5 
and 7. 

For these reasons we think the restraining order was properly vacated 
and the injunction refused. 

We have not overlooked the fa& that the complaint does not allege 
the probability of irreparable injury or the insolvency of the defend- 
ants. 

Nor the fact alleged in the answer that every other taxpayer in the 
county has paid his taxes except the plaintiff. 

There is no error. This will be certified. 
PER CURIAM. Judgment affirmed. 

Clifton v .  Wynne, 80 N. C. 147; Jones v. Comrs., 107 N. C. 259; RR 
v. Comrs., 148 N. C. 233. 

C .  Down, ADM'R. v. THE N. C. RAILROAD COMPAXY. 

The value of a aote, payable on the 1st day of Janulary, 1866, in  Confederate 
moirry, given for the hire of  slave^ for the  year 186i5, is the value of such 
hire fo'r the trrm of hiring, although the slaves were emamipa~ted during 
the time. Such contract bears insberest from 1st  day of J a n u a ~ ,  1866. 

CIVIL ACTION, to recover of defendants certain notes, tried a t  the 
July (Special) Term, 1873, of the Superior Court of MECKLENBURG, 
before his Honor, Judge Moore. 
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Down c. B.R. 

The following is one of the notes, (the other being similar,) upon 
which this action is founded: 
"KO. 23 OFFICE OF THE N. C. RAILROAD COMPANY, 

COMPANY SHOPS, January, lst, 1865. 
On the first day of January, 1866, the North Carolina Railroad Cam- 

pany proniiws to pay to Dr. 11. C. Jenkinb, or order, three thou- 
sand six llundrcct tlol1a1-5, for hire of the following hands, to wit: (469) 
Stout, Jerry, John and Koracc, for the ycar 1865; and the said 
Railroad Company agrees Ito furnish to each of said hands the usual 
clothing to  hired) hands two pair of shoes, one hat, one blanket, or 
substitutes, payable in Confederate money, without inkerest, a t  the 
Compay's office. 

Witness the hand and seal of the President of the Company $3,600. 
THOS. WEBB, President. [Seal.] 

'The defendant does not deny the execution of the note, but in the 
answer alleges a. willingness and ability t o  pay according to its tenor- 
a t  the office of the Company in Confederate money. 

'l'iie jury rendered a verdict in favor of the plaintiff for $1,162, of 
which $800 was principal, under the charge of the Cowt, that he was 
cntitled to recover the value of the services of the slaves for the term 
of hiring. Defendant moved for a new trial; motion refused. Judg- 
rnent and appeal by defendant. 

Wilson & Son  and R. Barringer for appellant. 
Vance and Burwell and Dowd contra. 

READE, J. If Confederahe money had been in existence as a circulat- 
ing medium 1st of January, 1866, when the note matured, the defend- 
ant had the privilege of paying it off in that  currency, by the very 
terms of the note itself. 

As khere was no such currency when the note matured, if the con- 
siderdion had been Confederate money loaned, then the plaintiff would 
have been entitled to recover the value of the Confederate money a t  the 
date of the contract, vie: a t  the date of lthe note. As the consideration 
was not Confederahe money, but was for the hire of slaves for the 
year 1865, viz: a thing or property, then the value of ithe property st 
the time of the contract is the standard; or, to use the language 
of the statute. "t,hc value of the contract in present currency is (470) 
the standard." Tliat must he understood to mean in this case 
the value of the hire o i  the slaves for the & e m  of hiring, viz: during 
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rthe year 1865, and this although the slaves were emanciparted in the 
meantime. Woodfin v. Sluder, 6 1  N. C. 200. 

The other points are not material. It was not necessary that the 
plaintiff should have demanded payment a t  the defendamt's office, be- 
cause if any demand would have been necessary under any circum- 
stances, here the case shows thah i t  would have amounted to  nothing, 
for the defendant insisted then, and insists now, that he had the righdi 
to pay the bond in Confederate money, which was worthless; and he 
now brings the Confederate money into Court, which he says he sed 
apaxt and has always kept for that  purpose-showing that  a demand 
would have been useless. And furthermore, if a note be payable at a 
particular time and place, a demand at bhe time and place need not be 
averred or proved. It is otherwise if i t  be payable on demand at a 
particular time and place. Alexander v.  Commissioners, 67 N. C. 330; 
Nichols v. Pool, 47 N. C. 23. 

Merest  is !to be calculated on the value of the contract- from 1st 
January, 1866, when the note matured. 

No error. 
PER CURIAM. Judgment affirmed. 

DAVID MOORE v. W. H. EDMISTON. 

To vitiate and amid a verdict, i t  must appear upolll the record thzut undue 
influence was brought Do beau* on tihe jury. All other circumstances d 
suspicion address themselves exclusively to the discretion of the presiding 
Judge, in granting or refusing a new ihrial, which discretioa is not a proper 
subject of review by this Court. 

To give parties the benefit of the provision of see.. 299, 0. G. P, allowing an 
appeal from an order granlting or refusing a new trial, the presiding Judge I 

should put upon the record the matters inducing the order, so rthat th18 
Court can see whether the order presents a matter of law which is a 
subject of review, or matter of discretion which is not. 

CIVIL ACTION, tried at Spring Term, 1874, of the Superior Court of 
CALDWELL County, before his Honor, Mitchell J .  

The jury rendered their verdict in favor of the defendant upon 
(471) all the issues submitted. Plaintiff moved for a new Itrial, which 

his Honor granted for the reason, that after the case had been 
given to the jury and they had retired to  make up their verdict, the 
jury, without leave of the Court, and without the knowledge or conse~t  
of the plaintiff, separaked and dispersed themselves, and whilst so dis- 
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persed partook of refreshments and remained so dispersed and separd- 
ed, conversing with othcr persons, for the space of one hour. 

The jury had been allowed to separate w~thout objection during the 
trial of lthe cause a t  previous adjournments of the Court. There was 
no evidence that the jury had been tampexcd with during their separa- 
tion. The Court granted the new trial on the ground of their separa- 
tion, from which judgment the defendant appealed. 

Malone, with whom was Bailey & McCorkle, filed the following 
brief: 

1. The defendant in this case appeals from the judgment of the 
Court in granting a venire de novo, or new t,rial, under sec. 299, 

(472) C. C. P. 
2. The action of the Court, in granting a new trial, must in- 

volve matter of "law or legal inference." Vest v. Cooper, 68 N. C. 131; 
Love v. Moody, 68 N.  C. 200. 

3. "Every decision implies the finding of a state of facts, and the 
conclusion of law upon it." State v .  Prince, 61 N.  C. 533. 

4. In  $his case the Judge finds a state of facts, hence the conclusio~ 
must be a "legal inference;" i t  would be otherwise if he had found no 
f a & ,  but simply granted a new trial for some discretionary cause with- 
out stating the facts from which he drew a conclusion. But the facts 
should in all cases be found by the Judge below. 

5. The effect of sec. 299 of C. C. P. is t o  enlarge cthe supervisory 
power of this Court over the granting or refusing to  grant new trials, 
as  the discretionary power of the Courts has been the source of much 
abuse and wrong in the administration of justice. See dissenting opin- 
ion of Judge GASTON in the case, State v. Miller, 18 N. C. 516-540. On 
page 540 he says: "This discretion, i t  is oppressive to  the Judge, dan- 
gerous to  the community and a t  variance with the settled principles of 
our law." See Platt v .  Monroe, 34 Barbour, 291. 

6. And especially should the discretion be contxolled within legiti- 
mate bounds when the discretion is exercised against the party having a 
verdict of the jury in his favor. The reason that much discretion is 
allowed in the refusal t o  grant new trials is because the verdicrt of cthe 
jury stands to forbid an interference except for a well defined cause. 
Heretofore no appeal has been allowed to the party against whom the 
new trial is granted. (Every intendment, and presumpltion in favor 
of the verdict.) Honeycutt v .  Angel, 20 N. C. 306. 

7. But the principal reason for this discretion in the refusal t o  grant 
new trials, is because the Court cannot always see the facts as present- 
ed to  the Court below; but in this case all the facts are found 
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(473) and the Court here can see !the case precisely as Court below. 
This distinguishes the class of cases. 

8. In all the cases where ithe discretionary power over new trials is 
exercised in case of separation of the jury, the Court finds some act of 
tampering which is expressly negatived in this case. 

9. The Judge having made the facts a part of the record, and having 
drawn (the legal conclusion, the legal result is to declare the verdict 
void, and thait he would have been compelled, by law, to disregard the 
verdict under the circumstances, had i t  gone either way. 

10. And i t  is well settled that  the separation of the jury does no& 
render the verdict void. The dockrine is fully discussed in State v. 
Miller, 18 N. C. 500; 2 Battle's Digest, 817. 

We respectfully refer also to  the following authorities: State v. 
Sparrow, 3 N. C. 487; State v. Lyttle, 27 N. C. 58; State v. Godwin, 27 
N. C. 401; Adams v. People, 47 Illinois 376; State v. Braenen, 45 Mo. 
829; Stephens v. People, 19 N. Y. 547; Davis v. State, 15 Ohio, 72; 
King v. Wolfe, 1 Chitty's Rep. 401; Hilliard, N. T., 798 note; Evans v. 
Poss, 49 N. H. 490 a t  497 bottom; Powell v. Jopling, 47 N. C. 400; 
Powell on App. Proceedings, pp. 195 et seq. 

Folk & Armfield, contra. 

There is a marked distinction between awarding a new venire be- 
cause khe verdiat is bad and setting a verdict aside and granting a new 
trial. The former must be for matters apparent on the record and is 
of right. The latter may be for matter not appearing on the record, 
and is addressed to  the sound discretion of the Court. The former is 
mather of error, and must be noticed by the appelake court; the latter 
has heretofore been considered not matter of error, or elsewhere exam- 
inable. (Chief Justice W m s ,  Wytham v. Lewis, 1 Wilson, 55.) It 
is not necessary to ascertain to  which of the above stated principles 
the present case belongs, or discuss the point staked by READE, J., in 

Love v. Moody, 68 N. C. 200; for the following proposition is 
(474) clearly sustained by reason and authority, (viz.) : If the jury, 

after they are directed to retire and consider of their verdict 
without any necessilty ctherefor, and without the leave of the Court, dis- 
perse and go at large, the Judge in the exercise of his discretion may set 
the verdict aside and grant a new trial, unless the suspicion arising 
from such misconduct is removed by affidavit or otherwise. The only 
exception admiitted to this proposiltion is where the jury disperse from 
necessity, and this exception seems very ancient. I n  King v. Mozely, 
1 Chitty, 401,2d Barnwell and Alderson, there is a note by the reporter 
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of a.case decided in the Exchequer Chamber between the Bishop of N.' 
and the Earl of Kent, lthe jurors were chosen, itried'?'d sworn, and' 
whilst the parties were giving their evidence, there come such,a storm 
of thunder and rain, that some of the jury departed without leave of 
the Court; and after several arguments and adjournments i t  was held, 
by four Judges against three, that  the verdiclt was good, for they had a. 
reasonable ground for departing, because of the storm, (it seems they 
stood in the open street.) Bro. Abr. verdicit, p. 19. I n  Bro. Abi.., 
title Jurors, p. 13, i t  is said that ithe jurors may separate by reason of, 
a great tempest, or affray, or the falling of the house, and the same: 
law is of a fire in the house. For the cause of the dispersion prevervts. 
wspicion of any misconduc~t. But where the jury disperse without 
necessity or leave of the Court, the authorities are uniform to sustain, 
the position that  their verdict ought not t o  stand. Lord Coke lays i.t- 
down as a fundamental rule {that by the law of England, a jury, after 

7 the evidence given upon the issue, ought t o  be kept together in some 
convenient place, without meat or drink, fire or candle, without speech 
to any one unless i t  be the bailiff, and with him only if they be agreed: 
Co. Lit. 227. The jury mighlt eat and drink in view of tho Judge.' 
Com. Dig., tit. Pleader, verdict 346. This past of the rule was intend- 
ed t o  guard rakher against delay, than corruption, and was always re-, 
garded as not absolutely inflexible; but one which might be accom- 
modated to the circumstances of each case GASTON, J., State v. 
Miller, 18 N. C. 520. But the first grcat purpose of the rule, (475) 
lthe securing the jury from the possibility of im~roper  inter- 
course, musk ever forbid any dispensation from that  part of i t  which 
requires that they shall be kept tagether. The law has sought by the 
most jealous means to procure triers above all exception who stood 
indifferent as they stood unsworn, and with yet more jealous care, 
provided that  they should hear no evidence but what was relevant to '  
the precise matter in controversy, and delivered in the presence of 
the parties under guards, and solemnities of law. If, after all these 
precautions, i t  were to permit triers to disperse and mix with those. 
around .them, these safeguards would be demolished, triers would catch 
the partialities and prejudices of the friends and enemies to the par- 
ties, their ears would be open to  all thalt might be said in relation to 
the subject of trial, and their decision would be the reflex of the un- 
tutored prejudices of a mob, rather than the enlightened and impartial 
verdict of a jury. Whatever may be the ihnovations made on the: 
former part of the above rule, considerakions like these have preservedi; 
the latter branch intact. In Dalt., ch. 185, i t  is said after evidence )i& 
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been heard and the jury retire to consider of their verdict, the oath 
administered Ito the bailiff sworn to keep them, is as  follows: 

"You swear that you shall keep this jury without meat, drink, fire 
or candle. You shall suffer none to  speak to them, neither shall you 
speak to them yourself, only to ask them whether you are agreed, so 
help you God." 

So in Com. Dig. tit. Enqueslt, i t  is laid down that  after lthe evidence 
is given, the jury ought to stay together till they agree of their verdict. 
If a great tempest happens, $he jury may depart from the place where 
they are t o  consider of their verdict. Vin. Abr. Tit. trial G. In 4th 
Bla. Corn., 460, i t  is laid down, when the evidence is closed, the jury 
cannot be discharged until they have given in their verdict, but are 
to consider of it, and deliver i t  with the same forms as in civil cases. 
In 3 Chitty Bla. Corn. p. 291, note, i t  is said, pending a Itrial of long 

duration, .the jury may be adjourned, and in civil cases may 
(476) separate, but after the Judge has summed up, they cannot sepa- 

rate, 2 Bat. and Adl. 462, cited. An officer of the Court ought al- 
ways to be placed at  the door of the box where the jury set, to prevent 
any one from having communication with them, and when they depart 
the bar they are to be attended by a bailiff sworn for that purpose. Bul. 
Nisi Prius, 308. In Luster v. Stanley, 3 Dag. 287, Mr. Justice LIVING- 
STON, of the Supreme Court of the United States, stated to the jury that 
the rule of the common law required them to be kept together until 
they had agreed upon their verdict, and if they separated before, their 
verdict would be sat aside. The above authorities, I think, show that 
the common law will uphold no verdict rendered by a jury which have 
dispersed without necessary cause adjudged by the Court or appearing 
on the record. But whether this be so or nolt, unless the suspicion 
arising from such misconduct be removed to the satisfaction of the 
presiding Judge, such verdict ought not to stand. Such separation 
necessarily leads to abuse, and i t  is impossible ho ascertain in each case 
whether actual abuse has followed or not. To tamper with a jury is 
good cause for setting aside a verdict. The rule, to give full protection, 
must extend to  cases where there has been grealt opportunity for fraud; 
for fraud is so Protean in its shapes, so various in its disguises, that 
nothing but a fixed and uniform rule of action can exclude i t  in every 
case. That  rule must be, that an unauthorized and unexplained dis- 
persion of the jury is good cause for a new trial in every case in which 
it occurs. It should be like the old rule of evidence, which excluded all 
testimony from an interested source; like the rule of equity, which will 
not tolerake purchases by trustees from those having the beneficial es- 
bate, not because there is abuse, but because without the rule there may 

388 
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be abuse which cannot be detected, and which ought not to be hlerated. 
If a dispersion for one hour be not sufficient to justify this action, how 
much longer must this dispersion continue, two, three or five hours, or 
may the jury go home and return t,he next day and render their 
verdict? It is easy to see that if this irregulsrilty be permitted, (477) 
it will be the parent of another and probably greater one, which 
in its turn produce yet another. Thus precedenks multiply, until that  
which was fact yesterday is the doctrine of today. The rule once brok' 
en, how easy the descent, how hard the return t o  ithe safety and purity 
of that  trial, which has been, from the earliest judicial annals, consider- 
ed the "strongest security to the liberties of lthe people which human 
sagacity ever devised, as well as the happiest contrivance for cherishing 
among all an affectionate attachment t o  ithe laws, in the administratioh 
of which they exercise so importank a part." 68 N. C. p. 131; Ibid, 
200, 272; 69 N. C. p. 469; 67 N. C. p. 18; Ibid, 41. 

By the 299th section, C. C. P., page 113, an appeal only lies t o  the 
Supreme Cowt from an order of the Superior Court granting a new 
trial "upon a matter of law or legal inference)\" and this does not alter 
the law as i t  stood before the adoption of the Code, and then the ac- 
tion of the Judge below in granting or refusing a new trial for any 
maitter not "of law or legal inference," was discretionary with him and 
could not be reversed in ;the Supreme Court. See Ranks v .  Hunter, 12 
N. C. 100; Lindsey v. Lee, 12 N. C. 640; McRea u. Lilley, 23 N. C. 118; 
Tyrell v. Wigins, 23 N. C. 72; Wall v. Hinson, 23 N. C. 276; McCulloch 
v. Doalc 68 N. C. 267; Long v. Holt, 68 N. C. 53. 

BYNUM, J. This is a civil action, here by appeal from an order of 
the Court below, seitting aside a verdict for the defendant and granting 
a new trial upon the following stante of facts, found by his Honor, to 
wit,: "In this case, i t  appearing from the affidavits, filed by plaintiff, to  
the satisfaction of the Court that  after the testimony was all given, the 
argument of counsel concluded, and after the jury had been charged 
by the Court and direcited ito retire and consider of their verdict, and 
before khey had found said verdict the said jury, without leave of the 
Court and without the knowledge or consent of the plaintiff's counsel. 
separated and dispersed thcmsclves, and whilst so dispersed, 
partook of refreshments and remained so separate and dis- (478) 
persed, conversing wilth other persons for the space of one hour. 
It is therefore considered, ordered and adjudged by the Court, that  
their said verdict in this case be set asidc and a new trial be had. 
Wherefore, let a jury come, &c." 

Was this error in law? 
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' Before answering this question, irt is necessary to enquire whether 
the granting or refusing a new trial, by the Judge below, is a matter 
of law, or a matter of discretion, for if i t  is the latter, this Court can 
~eldom review its exercise; if the former, the exercise of $the power is 
always the subject of review here. 

In  the State v. Miller, 18 N. C. 500, the f a ~ t s  were, that during the 
progress of the trial, lthe jurors retired under the charge of an officer, by 
permission of the Court. They all soon returned but one, who came in 
two mitlutes afterwards and excused himself by stating that  he -had 
etepped aside to  obey a call of nature. The prisoner proposed to prove, 
and i t  was assumed as a fact, thah $he juror had gone into a grocery, 
near by, for a drink. The prisoner was convided of murder and moved 
the Court for a new trial for misconduct, in the jury, which motion was 
refused, and he appealed to the Supreme Court. The judgment was 
there affirmed by a divided Court. 
. RUFFIK, C. J., in delivering the opinion of the majority, holding, that  
while the conduct of the juror was irregular, yet as  i t  did noit;-appear 
that he was tampered with or the prisoner prejudiced thereby,-thd'm&e 
lqisconduct of the juror did not vitiate the verdict so as to rerider it, in 
law, null, but ithat i t  was a matter wholly addressed to  the prefiiding 
Judge to grant or  refuse a new trial. 

GASTON, J., in his dissenting opinion, contended that the verdict was 
vitious, and in law void, and that the prisoner was, therefore, as a mat- 
ter of right, entitied to a venire de novo. For the purposes of this 

case, i t  matters not which of these eminenh Judges was right, or 
(479) which was wxmg, for by the opinion of either or of both, the 

Judge, in our case, had the right to set aside the verdic~t'and 
grant a new trial, the qne making i t  a matter of law, the other a matter 
of discretion. If i t  was a question of righlt, as contended by GASTON, 
J., then the verdict must be set aside; if i t  was a matter of discretion, 
as  held by lthe Court, then the Judge may set i t  aside, so quacunque 
uia data, the order of the Judge granting a new trial, was proper. 

We are not called upon now lto decide the vexed question, as to 
what acts of misconduct in jurors, after they are charged with a case 
and retire ito enquire of their verdict, so vitiate their verdiclt as to con- 
stitute a mistrial, the legal effect of which is that  i t  must be set aside 
as null and void, and a venire de novo awarded. Tha~t question was 
fully discussed and considered in Miller's case, before cited, but no con- 
clusion was then arrived at. 

The same auestion again came before this Court in the State V. 
Tilghman, 33 N. C. 513. The prisoner was convicted, and moved for 
a venire de novo for the misconduct of the jury, upon the following 
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facts found: The jury, under the charge of an officer, was confined in 
the ordinary jury room from Thursday night t o  Saturday morning, be- 
fore returning their verdict. While out, the members of the jury sepa- 
raked often to obey the calls of nature, though under the charge of an 
officer. One juror visited a drugstore, one hundred and fifty yards 
off, to  procure medicine. He was under (the charge of an officer and 
conversed with no one except the keeper of the drugstore, who asked 
him if they had agreed in their verdict, to  which he replied, thart "they 
had not." Another juror separaked himself from his fellows and stood 
ouitside of the jury room with the door closed, and conversed ten or  
fifteen minutes, with one Richardson, privately, about what did not 
appear. The jurors, while out, ate and drank with permission of the 
Court, park of the time, and when enjoined by the Court not t o  eat or' 
drink, they violated the order, contrary to the wishes of the 
officer having them in charge. Several jurors wrote notes and (480) 
letters and dropped them from the windows of thcir room, and 
they also received l&ters from persons not of the jury. The contents 
of the letters did not appear t o  the Court. Some of the jurors con- 
versed from the windows wilth persons in the street on various subjeots 
and about this suit. What was said did not appear. Negro servants 
and children of the jurors had access t o  the jury room, the servanits to 
carry food and clothing, and the children to  see their fakhers. The 
Court being of opinion that the separation and other irregularities of 
the jury did not vitiake the verdict, pronounced judgment of death 
upon the prisoner. 

Upon appeal, the case was argued in behalf of the prisoner, with 
great learning, and all the cases reviewed. The judgment of the Court 
below was affirmed by a unanimous bench. 

PEARSON, J., in delivering the opinion of the Court, said: "Perhaps it 
would have been well, had his Honor, in his discretion, s& aside the 
verdict and given a new trial, as  a rebuke t o  khe jury, and an assertion 
of the principle that  trials must not only be fair, but above suspicion. 

"This, however, was a matter of discretion, which we have no right 
to reverse. Our enquiry is, was khe misconduct and irregularity such 
as t o  vitiate the verdict, t o  make i t  in law null and void and no verdict) 

"In the consideration of this question we have had occasion to  review 
State v. Miller, 18 N. C. 500, and i t  seems t o  us thak the decisions of 
the Court and the distinction between cause for a new ctrial, which is 
a matter of discretion, and cause for a mistrial, which is a matter of 
law, is fully sustained by authority and by reason. * ++ * ++ * 

"We wish not to be understood as disclaiming a righit to grant a 
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venire de novo, when i t  is made to  appear on the record that there has 
not been a fair trial; on the contraxy, we assert Ithat right, whether ilt 
is to be exercised for or against the prisoner. We take this plain posi- 
tion: If the circumstances are such as merely put suspicion on hhe 

verdict, by showing, not lthab there was, but that there might 
(481) have been undue influence brought to bear on the jury, because 

there was oppontunity and a chance for it, i t  is a matter within 
the discretion of the presiding Judge. But i t  the fact be that undue 
influence was brought to bear on the jury, as  if they were fed a t  the 
charge of the prosecutor or prisoner, or if they be solicilted and advised 
how their verdict should be, or if they have other evidence than that  
which was offered on the trial, in all such cases there has, in contempla- 
tion of law, been no trial; and this Court will, as a martter of law, direat 
a trial to be had, whether ithe former proceeding purpohs to  have ac- 
quitted or convicted the prisoner." 

If, therefore, two decisions of this Court, after full argument and 
mature consideration, can settle this question, i t  must be considered a t  
rest in this State. 

I n  the last case, the dividing line between matter of discretion which 
this Couh cannot revise, and matter of law, which i t  can review, is as 
clearly and distinctly drawn as the nature of such cases will permit, 
and sdc ient ly  so for all practical purposes. 

That  line of distination is, that t o  vitiate and avoid a verdict, i t  must - 
appear upon the record that  undue influence was brought to bear on the 
jury. All other circumstances of suspicion address themselves exclus- 
ively to  the discretion of the presiding Judge, in granting or refusing 
a new trial. He is clothed with this power because of his learning and 
integrity, and of the superior knowledge which his presence a t  and par- 
ticipation in the trial gives him over any other forum. However great 
and responsible this power, the law inltends that the Judge will exer- 
cise i t  to  further the ends of justice, and though doubtless, it, is occas- 
sionally abused, i t  would be difficult t o  fix upon a safer tribunal for the 
exercise of this discretionary power, which must be lodged somewhere. 

Our case is favorably distinguished from the cases of Miller and 
Tilghrnan, in (that, ithere new ltrials were refused and the prisoners were 

executed, while here a new krial was granted, and the only in- 
(482) convenience seen is the trivial one of a short postponernent of 

lthe case. If the defendant has merits, he need not fear a second 
trial, if he has none, the new trial is granted in the interests of justice. 

By C. C. P., sec. 299, an appeal is allowed as well from an order 
granting as refusing a new trial, but in either case, the matter appealed 
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from must be "of law or legal inference." Heretofore ik has been the 
practice of Superior Cou~ts,  in granting new trials, not t o  put upon 
record the facts or reasons moving them thereto, and we know of no 
rule of law requiring i t  t o  be done. But now, to give parties the bene- 
fit, of the above section of the Code, the Courts should, and no doubt 
will, on exceptions rtaken by the parties aggrieved, put upon the record 
the matters inducing the order granting as well as  refusing a new trial. 
The appellate Court can thus see whether the order presents a matter of 
law which is the subject of review, or mahter of discretion, which is n d .  
I n  this way only, it is conceived, can the full benefit of that provision 
of the Code be secured to  suitors. However, no difficulty of that kind 
arises here, for the fac.ts upon which the new rtrial is granted appear 
upon the record, and i t  thereby plainly appears ithat the Judge exer- 
cised a discretionary power only, which this Court cannot revise, and if 
it could, would say was properly exercised in this case. Bank v. Tiddy, 
67 N. C. 169; Love v. Moody, 68 N. C. 200; Vest v. Cooper, 68 N. C. 
131. 

PER CURIAM. Judgment affirmed. 

S. v. Durham, 72 N. C. 448; Johnson v. Bell, 74 N. C. 357; Gorham 
v. Bellamy, 82 N. C. 499; Gay v. Nash, 84 N. C. 335; Thomas v. Myers, 
87 N. C. 33; Carson v. Dellinger, 90 N. C. 229; Braid v. Lulcins, 95 
N. C. 125; Knowles v. R R 102 N. C. 65; Stokes v. Taylor, 104 N. C. 
397; Fulps v. Mack, 108 N C. 605; Bird v. Bradburn, 131 N. C. 490; 
Wilson v. Brown, 134 N. C. 407; Abernethy v. Yount, 138 N. C. 340; 
Billings v. Observer Co., 150 N. C. 543; Lewis v. Fountain, 168 N. C. 
279; Settee v. Electric Ry 170 N. C. 368; Goodman v. Goodman, 201 
N, C. 811; Leach v. Page, 211 N. C. 626; Baker v. Baker, 230 N. C. 
110. 

It. &I. W A L K E I t  A N D  a m o T r I m  v. W. W. FLEMMING AND OTIIEKS. 

A presidmt dc facto of a Railroad Company, when a suit is pending in which 
his right to  the office is to be tried, and just b e f m  the decision of such 
suit, has no right to make a distribution of the funds of the  company to 
such creditors as he may eleet to give preference. 

F o r  the ordinary purposes of the company, land i n  order to keep the machinery 
in  motion, a de facto president will be recognized a s  having power to act. 
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CIVIL ACTION, tried by Henry, J., upon demurrer a t  the Spring Term, 
1873, of the Superior Court of BURKE County. 

The plaintiffs, as assignees of a certain mortgage made by the de- 
fendant, Flemming, t o  his co-defendant, the Western N. C. Rail- 

(483) road, demands, tha~t after taking an account t o  ascertain the in- 
debhedness of Flemming to  the road, the lands embraced in the 

mortgage be sold, and the balance, after paying said debt, be applied 
to the satisfaction of their debts against the road. 

The defence set up by rthe road to this action, is fully set out in the 
opinion of Chief Justice PEARSON. The plaintiffs demurrer to the 
answers, which was overruled by his Honor, and judgmenk given for 
defendants. From lthis judgment, plaintiffs appealed. 

Armfield for appellants, argued : 

"An officer de facto is one who has the repurtahion of being the officer 
he assumes to  be, and yet is not a good officer in ithe point of law." See 
Lord ELLENBOROUGH, in the King v. the Corporation of Bedford. 

He may be an officer de facto, "though indisputably ineligible." 
Though the office is not vacant; though there is an existing officer de 
jure a6 the time. 

"The acts of an officer de facto are good wherever (they concern a 
third person who had a previous right t o  the act, or who paid a valu- 
able consideration for it." 

A person in office without even the form of an election, might be a 
de facto officer, and all his acts would bind the corporation, un- 

(484) less the a& of incorporation or general statute law avoided 
them." 

All the above cases and authoritics are found in Angel & Ames on 
Corporations, sec. 287, p. 319, 5th edition. See, also, Bacon's Abrid., 
tit. Corporations, 2,6;  Angel & Ames on Corporakions, pp. 124 and 125. 

MaCorkle & Bailey, and Folk contra. 

PEARSON, C. J. Pending an action in hhe Superior Court, the purpose 
of which was to  have i t  decided, whether the "Tate board" or the 
"Howerton board" were entitled to  the office, Tate, who held the office 
as President de facto, assumes to  himself the right to make preferences 
among the creditors of the Company, and assigns t o  lthe plaintiffs a 
valuable security belonging to  the Company, as  a collateral security 
for their debts, and this is done a very short, time before the decision iil 
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Howerton v. Tate was announced, 68 N. C., 546. It is true, that for the 
ordinary purposes of the Company, and in order to keep the machinery 
in motion, a de facto President will be recognized as having power to 
act; for instance, his contracts for a supply of wood or to engage con- 
ductors and hands on the road are held to be valid. Buh the idea that 
a de facto President of a Railroad Company, on the eve of his depart- 
ure, by judgment of the Court, csn anticipate and make distribution of 
the funds of the Company to such creditors of rthe Company as he may 
elect to  give preference to, is a proposition that needs no discussion. 

There is no error. Judgment in the Court below affirmed, with the 
modification: "it is further ordered, khat the plaintiffs, Walker and 
Simonton deliver to the Clerk of the Superior Court for the county of 
Burke, the papers purporting to be an assignment of the mortgage set 
out in the pleadings to the end that the papers be cancelled so as to  
remove any cloud from the title of the Railroad Company in 
respect to the mortgage. (485) 

PER CURIAM. Judgment accordingly. 

Sloan v. McDowell, 71 N. C. 359. 

BOYLSTON INSURANCE COMPANY OF BOSTON, AND OTHERS V. JNO. 
D. DAVIS. 

The mIue of property taken under process, should be assessed a t  tihe time of 
trial, a s  the taker shmld  have khe option of returning the property so 
taken, or of paying i t s  assessed value. If the price of the property 
taken has  fallen in  the time, the jury should include ithe diffemnce in their 
assessment of damages for the detention. 

C I V ~  ACTION, tried before Clarke, J.. at Spring Term, 1873, of CAR- 
TERET Superior Court. 

This was an inquiry to ascertain the damages sustained by the de- 
fendant, because of lthc plainkiffs' taking from his possession a quantity 
of iron, directed to be had in the decision of this Court in a suit be- 
tween the same parties, and hcard at January tcrm, 1883, 68 N. C. 17. 

The iron, when taken from the defendant, was on Core Banks, in said 
county. The defendant offered to prove the value of the iror, in the 
city of Newberne. This evidence was objected to by the plaintiffs. but 
admitted by the Court. Plaintiffs excepted. The defendant offered 
evidence of the highest price of iron ah any time between the taking and 
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the pending trial. This was objected to by the plaintiffs, but admitkrl 
by the C o h ,  to enable the jury, by comparison of prices at different 
kimes and places, lto estimate the value of the iron a t  the place and 
time of caption. 

Judgment against the plaintiffs and sureties on their undertaking; 
from which judgment, plaintiffs appealed. 

Greene for appellants. 
Iiaughton and Hubbard, contra. 

RODMAN, J. This case is governed by Holmes v. Godwin,, 69 N. C. 
467. The plaintiff obtained possession of the iron under his 

(486) process, and ilt does not appear that up t o  the trial i t  had been 
converted or destroyed, or even removed from Core Beach. The 

plaintiff was entitled ltherefore to  have the value assessed a t  the time 
of the trial, in order that he might exercise his option of returning it, or 
paying its value. If the price had fallen in the interval, no reason oc- 
curs t o  us why the jury would not include the difference in the damages 
for the detention; because the plaintiffs by wrongfully taking the pos- 
session, has prevented the defendant from selling, what turns out (o be 
his own prope~ty. So, if the iron had become deteriorated by long ex- 
posure to  salt water. As for the reason of this error on the part of the 
Judge, there must be a new trial, i t  is unnecessary to consider any 
other question. But as the same questions may be presented on an- 
other trial, and we think they are free from difficulty, i t  may be well 
enough to  say, that  the value of the iron a t  Core Beach, (supposing it 
to have continued there until the trial,) is properly ascertained from its 
price a t  or near the time, in any Atlantic city where there is a market 
for such articles, less the costs of getting i t  there. But we do not per- 
ceive what rclation the price a t  a widely different time, can have. 

If it had appeared, that  the iron had been converted by the plaintiff, 
and its removal out of the State might be evidence of a conversion, 
the measure of damages for khe detention, would be the interest on that 
value. The duties paid by the plaintiff were properly recouped. 

There must be a venire de nouo. 
PER CURIAM. Judgmenlt reversed, and venire de novo. 
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MARGARET ANN DICKSON, BY HER GUARDIAN ad Zitem AND OTHEBS V. 

CHARLES McD. DICKSON AND OTHERS. 

A testator directed, after giving some pecuniary legacies to certain grand- 
children which was a charge upon the whole of his estate, that  his " r e d  
and personal property remain as a common stock for ithe family that  now 
make their home here, subject, nevertheless, to any distribution which my 
executors hereinafter named may think pmper rto make:" Held,  thtat 311 
the living children of the testaltox-, and the representatives of the deceasrd 
children, a r e  tenants in cwmmoln of a l l  the m l  and personal estate, with 
pantitiom postponed until circumstances should make i t  necessary. The 
sepamtion of the family, and the death of some, and the sale of the ir~tcr- 
est of one, thereby hbting into the family a new aind disturbing element, 
is such a change of circumstances a s  makee a partition proper. 

SPECIAL PROCEEDING to obtain a proper construction of the will of 
Wm. Dickson, deceased, heard and determined by his Honor, 
Judge Mitchell, a t  Chambers in CALDWELL County, upon an ap- (487) 
peal from the judgment of the Probate Judge, 27th of Novern- 
ber, 1873. 

The will of Wm. Dickson, under which plaintiffs and defendants 
claim, is in the following words: 

"STATE OF NORTH CAROLINA, CALDWELL COUNTY. 
I n  the name of God, Amen! I, William Dickson, of the county and 

State aforesaid, being weak in body, but of sound and perfect mind and 
memory, blessed be Almighty God for the same, do makc and publish 
this my last will and testament in manner and form following, that is 
tosay:  

1st. My will is that  my property be not exposed to public sale. 
2d. M y  will is that  my real and personal property remain as a com- 

mon stock for the family that now make ;their home here. Subject, 
nevertheless, to any distribution which my executors, hereinafter 
named, may rthink proper to make. 

3d. M y  will further is that my daughters, Isabella, Mary Matilda, 
Mira Ann and Clarissa Caroline, shall have unmolested and 

exclusive privilege over all thc domestic concerns of the house, (488) 
so long as they remain here; they shall be provided for off the 
farm with provisions and everything necessary for their suppoh. 

4th. My will further is, that Eliza Abernathy h a w  land enough an- 
nully to furnish provisions for her and family. 

5th. My will further is, that my three grandchildren, to wit: Wil- 
liam Leonard, Margaret Charity and Joseph Harvey Dickson, hhat 
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they shall have ak their marriage, or becoming of lawful age, seven 
hundred dollars each. 

6th. My will is that my superannuated black people shall be sup- 
ported off the plantation as long as they shall live. 

7th. I do hereby nominate, constitute and appoint my sons, Charles 
McDowell Dickson, James I?. Dickson, William W. Dickson, and my 
son-in-law, James C. Horton, my executors," &c. 

I n  the complaint of the plaintiffs, Margaret Ann, a granddaughter 
of the testator, and J. F. Harper, the purchaser of the interest of one of 
ithe legatees in the estate of the testator, demand that the land be parti- 
tioned and allotted under the will to  those entitled to it, and that an 
account of the rents and profits be taken, &c. 

Defendants deny the right of the plaintiffs to demand a partition 
of the land devised in the will, and also their right t o  have a reference 
for an account. 

From the decision of the Judge of Probate an appeal was taken, and 
his Honor, Judge Mitchell, upon the hearing, gave judgment: 

"That the will of the testator, William Dickson, deceased, forbids 
the exposure of his property a t  public sale. 

"That he directs his real and personal property remain as a common 
stock for the family that a t  the time of his death made their homes at  
his homestead domicil; subject, nevertheless, to  any distribution which 
his executors might think proper t o  make; and the executors are in loco 

parentis in the distribution of the property. 
(489) "The daughters named in the third item of the will are cloth- 

ed with the unmoleslted and exclusive privilege over all the do- 
mestic concerns of the house. So long as they remain a t  the home- 
stead domicil, they shall bc provided for off the farm with provisions 
and everything necessary for their support; but any additional provi- 
sion they can only receive from the executor representing the moral and 
parental obligation of the testator by virtue of the discretion given for 
that purpose. 

"It is considered and adjudged that the lands mentioned and describ- 
ed in the complaint cannot be divided except by the official acts and 
delegated discretion of the executor. 

"A reference is ordered to  enquire and say what, if anything, 
is in arrears to the three grandchildren-the children of the son 
Joseph." 

From this judgment the plaintiff Harper appealed. 

Folk for appellant, submitted the following brief: 
His Honor was of opinion, ithat the legal estate in the land is vested 
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in the defendant, C. McD. Dickson, and that his brothers and sisters 
and their issue could only rely, for any bounty not expressly given by 
the will, on the moral and parental obligation which he might feel as 
standing "in loco parentis" by virtue of a discretion given him. 

1st. The words of the will do not give the legal estate t o  the executor, 
but merely a naked power, if anything. 

As far back as the reign of Henry the Sixth i t  was laid down, that if 
one devise that  his executors shall sell his lands and die seized, his heir 
is in by descent, and the executors have only a power; but that if one 
devise his lands to  his executors t o  be sold, the freehold passes by the 
devise. Littleton says that if a man devise that his executors may sell 
his estate, i t  is a mere power in the executors and no interest, and there- 
with Sir Edward Coke, in his comment, agrees. (Thos. Coke on Lit, 
vol. 2, p. 118.) (Sugden on Powers, Law Lib. Ed. vol. 1, p. 129, 
margin.) (490) 

I n  Ferebee v. Proctor, (19 N. C., p. 439) the language of the 
will is: "I leave all my land, not given away, t o  be sold, and after my 
debts are paid, the residue of my estake to  be divided between my wife, 
son and daughter. I nominate M. S. my executor." 

In  this case i t  was held, that  no estate was given to  the executor, but 
m l y  a power t o  sell, coupled with a trust for Ithe payment of the debts 
and legacies, and that  the lands descended Ito the heirs a t  law, and 
remained until divested by the exercise of the power. Here the power, 
if anything, is Ito distribute. Upon the death of the testator the land, 
eilther by act of law or by virtue of the devise, vested in the persons 
embraced by the word "family." The power being collateral, if exist- 
ing cannot be destroyed either by petition or alienation, and [the Court 
will not anh ipa t e  its exercise. 

If thcl language was intended to give a naked power t o  distribute the 
land, the power is extinguished by the renunciahion of three of the 
executors or death of James. If a power is given t o  two executors to 
sell, if one of them rcfuscs or dies, it is clcar that the survivor cannot 
sell. (Sugden on Powers, Law Lib. Ed. vol. 1, page 143, margin; Kent, 
vol. 4, p. 325. Washburne on Real Prop. Book 2, chap 6, sec. 5, para- 
graph 22.) And although i t  is held, that  if the power is coupled with 
a trust, or if given $0 executors generally, i t  will survive as  long as the 
plural number remains or the words of the will can be satisfied, yet is 
equally clear tha t  where i t  is a naked power, given to  executors, nomi- 
natim, i t  will be extinguished by the death, renunciation or refusal to 
qualify of one or more of those named. (Sugden on Powers, Law Lib. 
Ed. vol. 1, p. 142;) Battle's Revisal, chap. 119, sec. 29, 2 Thos. Coke, 
p. 397. Statuite 21st Henry VIII, interfered with these distinctions so 
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far as  powers to sell real estate are concerned, but naked power to dis- 
tribute, t o  appoint,, or t o  do any other act, remain precisely as they 
did a t  common law. 

3d. If the legal title to ithe land, by virtue of the will, is vested in the 
persons composing the "family," the power given to the execu- 

(491) $tor, even if i t  affects the land, is void. Every devise is a coh- 
veyance, and by the rules of the common law no restriction nor 

qualification could be annexed to a conveyance of land except a condi- 
tion. 

I n  consequence of this principle, a power embraced in any convey- 
ance, not operating under the Statute of Uses, is void at common law, 
because repugnant to the preceding words of the conveyance. The 
intention of the testator, as  declared by his Honor, could not be carried 
into effect without placing the legal estate in a trustee. By a proper 
construction of the language of the will, the land is devised to  the 
children of the testator living at the date of the will. And this ap- 
pears from considerations : 

1. The word "family," used in a will, is a good word of purchase, 
and when uncontrolled by other expressions, its meaning is well -'@fined 
by law. 

The latin term "familia," from famulus, a slave, a domestic servant 
originally meant all the slaves belonging to one common master. 

I n  its next sense, i't meant a family or household, including wife, chil- 
dren, servants, and all others residing on the same premises, subject to 
the same head. (Bouvier's Law Dict.) 

In  its legal sense, when used with reference to real estate, i t  means 
thc heirs-at-law. When used with reference to personalilty, i t  means 
those who take under the statute of distributions; its meaning may be 
extended by the context to embrace others, but will never be allowed 
to excludc children, unless controlled by express words or plain and 
necessary implication. (Williams on Executors, vol. 2, pp. 963 and 
964.) 

I n  Ferebee v. Procter, supra, the words were, "I leave all my land, 
not given amav," which excluded all the land devised, and the sale by 
the execuior would amount to the nomination of a person who would 
then be in, under the will. Here the devise is "to the family, that 

now make their homes here, which breaks the descent and dis- 
(492) tinculsl~cs the cases. 

2. An heir-at-law shall not be disinherited by a will, unlcss 
there arc epprcss words, or a plain and necessary implication to that 
effect, for the title of the heir is by descent, the rules of which are 
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certain, and not to be defeated by dubious expressions. (Cruise Dig., 
vol. 2, p. 171, Ferebee v. Procter, supra.) 

The only expressions in the will, which can have the effect of esclud- 
ing any of the children, are the directions that the property be not 
sold, and that i t  remain as a common stock, subject to such distribution, 
&c. These provisions clearly refer to the personal esta,t,e, the word 
"distribution" in its natural and popular signification, as well as in its 
legal sense, means a dealing or division, and is commonly used to ex- 
press the division of the personal effects of an intestste among his next 
of kin. The proper words to be used with reference to land, both ordi- 
narily and legally, would be "division" or "partition." 

3. The rule is, that the construction of a will, in order to asccvhin 
the intention, the Judge should put himself in the place of the testator, 
and first ascertain the condition of his family, and the character and 
nature of the property which is the subject of the will. 

What was the condition of the testator's family and property here'! 
Sarah Horton had married and left him. Joseph had died, leaving 

three children, to whom legacies are bequeathed. Mrs. Eliza Aberne- 
thy was living on a plantation belonging to him, and adjoining 1 1 i ~  
homestead, and all the re& of his children, including James, who has 
since died, and William, since removed, were living on his homestead. 

Under these circumstances, what is thc meaning of the expression 
'a common stock for the family that now make their homes here"? 

Clearly, the testator supposed that  the children not otherwise pro- 
vided for would continue to  reside upon the homestead as they had 
done before, and cultivate the farm with the common farming stock, 
and the provisions contained in the will were intended to apply 
only so long as this state of things continued. (493) 

It did not occur to the testator that a change of the circum- 
stances and condition of his family would evcr render i t  necessary $hat 
the homestead should be divided, that  his children, by having separate 
families of their own, should need separate establishments. . 

The bulk of his personal property no longer exists; the conditior. of 
his family has undergone a revolution and assumed a status which 
renders the provisions of ithe will inapplicable; therefore all his chil- 
dren are tenants in common. 

By giving the will this construction, the rules of the law are preserv- 
ed intact, and arbitrary inferences rendered unnecessary; and the 
absurdity of placing Charles McDickson i n  loco parentis over his 
brother-in-law and brothers, co-executors and his sisters, is avoided, 
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and the testator discharges his moral and parental obligations to all his 
children alike. 

But adopt the construction of his Honor, and Sarah Horton, for 
whom her father had an affection, and in whose husband he had confi- 
dence, for he appoints him executor, is tohally disinherited, a s  are also 
William Dickson, his executor, and the infant daughter of James Dick- 
son, his executor, and all the other children are left without sustenance 
or remedy except by entreaty or requeat, of Charles NcD. Dickson, a 
striking modern instance of the jus precarium." 

Thus the testator discharges his moral and parental obligations to 
his children by leaving all but one practically unprovided for, while, at 
,the same time, he is so observant of the duties of the head of a family 
as to provide for his superannuated negroes. 

Armfield contra, submitted: 

No will is within the statute but that  which is in writing; a t  the same 
time, however, courts of Iaw, though precluded from ascribing ko the 
testator any intention not expressed in his will, admit their obligation 
to give effect to every intention which the will, properly expounded, 

contained. See Wigram on Extrinsic Evidence, Library of Law 
(494) and Equity, 2d series, vol. lst ,  page 3 of second part. I n  this 

will there is no uncertainty either as  t o  whait is devised and be- 
queathed, or who is t o  take. See J a m a n  on Wills, 328. "Id certum 
est quod certum redi potest;" Ithereforre a devise " t o  snch persons as I 
shall be in co-partnership with a t  the itime of my deaith," it appearing 
from extrinsic evidence, that testatrix was in partnership in business 
a t  the time of making the will; held, not void for uncertainty. Jarman 
on Wills, marginal page 327. 

"Where a testator devised certain estate by name, together with his 
farming stock and furniture, to  his beloved wife t o  sell to discharge all 
his creditors, and he constituted his wife and another person his execu- 
tors, whom he appointed to scll and dispose of his estate and chatteIs 
in such manner as they should jointly agree upon, or not t o  sell them. 
if i t  seemed most advisable to keep t>hem, or in any way they should 
think proper, so that, every crcditor had his money, and if sold, all 
overplus to my wife toward her support and her family." This bequest 
was sustained by Lord Cotterham, who also decided that the executors 
were trustees for the children. See Wood v. Wood, in Williams on Exe- 
cutors, page 819; See also Holloway v. Ilolloway, 5 Vesey Rep. 401, 
referred to in Williams on Executors, 829. 

By our stduke of wills, i t  is enacted that "when real estate shall be 
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devised to any person, the same shall be held and construed to be a 
devise in fee simple, unless such devise shall, in plain and express 
words show, or i t  shall be plainly intended by the will, or some part 
thereof, lthat the testator intended to convey an estate of less dignity. 
See Revised Code, chap. 119, sec. 26. 

READE, J. The will of William Dickson, deceased, which we are 
called upon to construe, is one of those short sighted instruments com- 
mon to testators, who suppose that all their affairs will remain as they 
are; or that therc will be only such changes as their desires suggest; 
and so dispose of their cstates wiichoul the aid of counsel. 

The testator had nine living ch~ldren, and three grandchildren (495) 
of his tenth child, who was dead. There is nothing in his will 
to indicate that he had any special favorite among hs children, or that 
there was any reason why he should have. All his living children, ex- 
cept one, lived with him in the same house, or upon his land, and most 
of them in the house with him; and i t  seems to have been his wish to 
provide for all of them in that  way which would suit them best. 

If we assume what is probable, that his daughter Sarah married and 
moved to herself, he gave her such things as  his circumstances justified, 
and as were necessary for her comfort, then we find all his children pro- 
vided for until such time as circumstances might require his estate to 
be divided. To the three children of his deceased son he gave pecuni- 
ary legacies; t o  Mrs. Abernathy, his daughter, who lived to hcrself, 
he gave the use of so much of his land as was necessary for hcr sup- 
port; and to all his other children who lived in the house with him, he 
gave the use of his homestead to  be occupied together, the daughters 
having the management in the house, and his son Charles to have the 
management out of doors.There was no purpose to  give the estate to 
Charles either for himself entirely, or for himself with a discretion to  
give the others much or little, as  suited him. But the purpose was to 
have the family establishment kept up; how long, he could not tell; 
or what was to come afterwards he could not foresee; and had not 
capacity to pravidc for; and therefore he left i t  to circumstances. 

1. The three children of Thomas are provided for by pecuniary lega- 
cies which are a charge upon the whole estate, and are to be paid. And 
they have no further inlterest in the estate. 

2. All the living children of the testator, and the representatives of 
the deceased children are tenants in common of all the real qnd person- 
al estate with partition postponed until circumstances should make i t  
necessary. The separation of the family, and the death of some, and 
the sale of the interest of one, thereby letting into the family a 
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(496) new and disturbing element, is such a change of circumstances 
as makes a paxtition proper. There must, therefore, be a parti- 

tion of the whole estate, other than the pecuniary legacies t o  the chil- 
dren of Thomas, into nine equal shares, giving t o  each of rthe testaitors 
living children, and the representatives of his deceased children, one 
share, the purchaser of William's share taking his share. 

3. There will be an account of the rents and profits. How the rents 
and profits are ito bc used and accounted for, will more properly be 
considered when ithe report comes in. We remark, only generally, thak 
i t  seems not t o  have been the intention of the testator that a strict ac- 
count, should be kept while the family were together. Unfair or exhra- 
vagant advantages will, however, not be allowed. 

There is error. This will be certified. 
PER CURIAM. Judgment accordingly. 

STATE v. R. C. HEIDELBURG, H. D. POTTER AND hNoTHE2t. 

The  Act of 1668-'69, chap. 178, by whiah Justices of the Peace were given juris- 
diction finally to try certain petky asslaults under certain circumstances, 
was repealed by ithe act of 1870-'71, chap. 43, which says that i n  all mses 
of assmult the punishment may be by fine or  imprismmenk, o r  b t h ,  ait the 
discretion of the Count. 

The Constitution, Art. IV, see. 33, gives Justices jurisdiction of criminial mat- 
ters arising in their oouuties when! the  punishment ca~6not exceed a, fine 
of fifty dollars, o r  imprisonment fo r  one month. When khe Legishture 
removed this limitation, and left it discretionary with the Court t o  exceed 
that limit i t  took a m y  the jurisdiction of Justices of the P a c e  over the 
offence. 

INDICTMENT for an affray, tried a t  Fall Term, 1873, of the Superior 
Court of GREENE County, before Clarke, J. 

The parties had been tried for the same offense before a Justice of 
the Peace, and fined. T o  the indictment found in the Superior 

(497) Court, they pleaded "former conviction." His Honor sustained 
the plea, and gave judgment, dismissing the charge; from which 

judgmenlt Solicitor Sherrard appealed. 

Attorney General Hargrove for the State. 
No counsel in this Court for defendants. 

RODMAN, .J. The defence of a former conviction cannot be sustained(. 
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The ach of 1868-'69, chap. 178, sub. chap. 4, by which Justices of the 
Peace were given jurisdiction finally to  try certain pehty assaubts under 
circumstances was indirectly but effectually repealed by the act of 
1870-'71, chap. 43, sec. 2, which says, that  in all cases of assault the 
punishment may be by fine, or imprisonment, or both, a t  lthe discretion 
of ithe Court. 

The Constitution, Art. IV., sec. 33, gives Justices jurisdiction of 
criminal matters arising in their counties when the punishment cannot 
exceed a fine of fifity dollars, or imprisonment for one monhh. The 
moment, therefore, that the Legislature removed the limitation on the 
punishment prescribed by the act of 1868-'69, and left i t  discretionary 
with the Court 60 exceed khat limit, i t  took away the jurisdiction of 
Justices of the Peace over the offence. 

Our opinion on this point makes i t  unnecessary to  consider the 
other objections made rto the former conviction before a Justice. They 
are, however, equally clear. 

PER CURIAM. Judgment reversed and venire de  novo. 

S. v. Jones, 82 N. C. 670; S. v. Watts, 85 N. C. 518; S. v. Fespermen, 
108 N. C .  772; S. v. McAden, 162 N. C. 577. 

S. E. BRATTON v. JOHN ALLISON. 

The rule for computing interest on a bond given in South Carolina, is to cal- 
cukte the interest upon ithe principal for the first year, setting the inter- 
est aside, and then for the second, third and so on until the time for thp 
first payment. Then calcultute the interest on each year's interest to the 
same time, and apply the payment first to the exhinguishment of this in- 
terest, and the surplus, if any, to a reduction of the principal. If the 
payment is not sufficient to pay this interest, first extinguish the interest 
calculated on each year's interest, and apply lthe surplus to' the principal 
in t emt  a s  far  a s  i t  will go. If the payment is not enough to satisfy the 
interest on the interest, it is set arside, and neiither stops nor bears initerest. 

MOTION to  suspend an execution, and correct a judgment as  to the 
calculation of hterest, obtained a t  the preceding Term, heard 
by Logan, J., at the Fall Term, 1873 of MECKLENBURG Superior (498) 
Court. 

At  the Special (July)Term, 1873, the plaintiff obkained a judgment 
against the defendant upon two notes made in South Carolina, when i t  
was referred to the Clerk to calculate the interest and enter up the 
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judgment. This the Clerk proceeded 60 do after the adjournment of 
the Court, and-issued execution for the amount. 

After notice, the defendant applies t o  the Judge of the 9th District 
t o  set the execution aside and correct the error. His Honor orders, 
upon hearing the affidavits filed, thak the defendant pay the amount 
admitted by him to  be due to  the plaintiff, and that  as  t o  the balance 
it be referred to  overhaul the calculation of inherest, &c. From this 
order #,he defendant appeals. 

Wilson & Son, Jones & Johnson and McCorkle & B a i l q  for appel- 
lant. 

Vance & Dowd, contra. 

READE, J. The rule for the calculation of the interest is t o  calculake 
the interest upon the principal for the first year, and set the 

(499) interest aside. Then calculate the interest upon the principal 
for the second year just as for the first year, and set that  amount 

aside also. And so on up to the time of the first payment. Then cal- 
culate the interest upon each year's interest separately, up to  the time 
of the payment, just as  if a bond had been given each year for each 
year's interest, and the interest calculalted upon each of these bonds 
from its datc up to the time of the payment. Then apply the payment 
t o  the extinguishment of these interest bonds, and the surplus of the 
payment apply in past satisfahion of the principal of the original 
bond. And then pursue the same course from the time of the first to 
the ltime of the second payment, and so on. 

That is the rule when the payment is sufficient to satisfy all the inter- 
est bonds. If the payment is not enough to satisfy all the interest 
bonds, then rthe payment is ko be applied t o  the interest on the interest 
bonds, and the surplus to  the principal of the interest bonds as far as 
i t  will go. 

If the payment is not enough t o  satisfy the interest on the interest 
bonds, then the payment is set aside, and neither stops interest nor 
bears interest. And lthis is fair, because as the inherest upon interest 
does not bear interest, so the payment which is less than thah does not 
bear interest. 

, There is error in the mode of calculating the interest by hhe Court 
below. This will be certified to the end that  the interest may be cal- 
culated and the payments applied according t o  this opinion. 

PER CURIAM. Judgment accordingly. 
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A. T. JERKINS, ADM'R. AND O m ~ m s  v. D. M. CARTER, ADM'R. Or 
ANN SMITH. 

Seation 73, chap. 45, Rat. Rev:, gives to Clerks of the Superior Courts juris- 
diction of debts lagains~t th~e estate of deceased persons. 

Docketed judgmenlts i n  force against the estate of a, decedent, has  priority of 
payment over other debts to, the exten~t of 6he lien which such judgment 
has on the real estate. I f  the real esitate is more than enough lx pay the 
judgment, then the  whole thereof has priority over other debts; if the 
real estate is only suficicmt to pay part  of the judgment, then the priority 
is measured by the value of such real estate. 

CIVIL ACTION, in the nature of a SPECIAL PROCEEDING, heard and deter- 
mined by Clarke, J., at  Chambers, in CRAVEN County, on the 
18th day of April, 1873. ( 500) 

The opinion of the Court contains a full statement of the 
faclts of the case. 

From the judgment of his Honor a t  Chambers, affirming the judg- 
ment of Probate Judge, the defendant appealed. 

Greene & Stephenson for appellant. 
Carter, contra. 

BYNUM, J. This was a special proceeding before the Clerk, which 
came here by successive appeals upon the following state of facts: At 
Spring Term, 1870, the plaintiff obtained judgment against Ann Smith, 
who dying shortly thereafter, the defendant became her administrator. 
This proceeding is instituted by the plaintiff in behalf of himself and 
other creditors, for a settlement of the estate and the payment of his 
said judgment. The Clerk of the Superior Court took the account and 
found, as a fact, that the defendanlt had in hand assets sufficient to pay 
ithe judgment and the case settled, states that ithe estate is insolvent. 
Judgment was given by the Clerk, and on appeal, by the Judge, for the 
amount of the plaintiff's debt. 

The exceptions of the defendant present two questions: 1st. Had 
the Clcrli the jurisdiction? and 2d. Had the plaintiff, being 
the only judgment creditor, the right to priority of payment (501) 
over other creditors? 

1. There can be no doubt about lthe jurisdiction, as i t  is expressly 
given to the Clerk by ch. 45, sec. 43, Bat. Rev. 

2. The order of payment of the debts of the decedent is regulated by 
sec 40, ch. 45, Bat, Rev., which declares that judgments docketed are 
in force, have prioriky to the extent to which they are a lien on the 
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property of the deceased a t  his death. The extent of the lien is the 
amoud of ithe judgment, if the land is of greater value, but if the real 
estate is of less value, the extent of the lien is the value of the land 
only. Thus, if the value of the real estate is only five hundred dollars, 
and the personal assets fifteen hundred dollars, and the judgment is for 
one thousand dollars, the plainltiff would be entitled a s  a credit, upon 
his judgment, to five hundred dollars out of the real assets, that is, the 
value of the real estate, and for the residue of his judgment, he would 
come in pro rata with other creditors, as t o  the remaining personal 
assets. 

If there is no real estate, a judgment would give the plaintiff no 
advantage over other creditors, as i t  constitutes a lien on real estate 
only. The law will give him a preference, therefore, not because he 
has obtained a judgment, but because that  judgment is a lien on the 
real estante, and of course the value of the real estate is the measure of 
the advantage which his vigilance has secured. 

The purpose of the act is to make an equal distribution of an insol- 
vent's estate among his creditors, and this equitable policy can be de- 
parted from only to  the extent and in the cases provided for in the 
statute. 

We assume from the record and case sent up t o  this Court, that the 
assets here are the proceeds of the sale of real estate, the plaintiff is 
therefore entitled to judgment for his debt. 

PER CURIAM. Judgment affirmed. 

Stewart v. Dour, 205 N.  C. 38. 

G. H. PAUL TO USE OF JAMES I30YLE v. D. C. CARPENTER. 

To take the acknowledgment and private examination of a feme covert to' a 
deed conveying her Iand is a judicial act, and when duly taken, the deed 
so acknowledged is a n  assurance of record, like a fine in  England. 

An acknowledgment and private examination taken by the Provost Marshal 
of the city of Newbern, while that glace was in possession of the U. 
Stattes' nlilijtary authorities, in #the absence of f raud and  the like, is  good, 
having a similar effect with foreign judgments. 

BYNUM. J .  dissents. 

CIVIL ACTION, (for the recovery of real property,) tried before Watts,  
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J., at the Special (January) Term, 1873, of CRAVEN Superior 
Court. (502) 

The substantial facts as agreed, are: 
The premises, the subject of the controversy, prior t o  the 17th Febru- 

ary, 1864, was the separate propehy of Hetty, the then wife of A. H. 
Curtis, since dead, and who since his death has intermarried with the 
defendant, D. C. Carpenter. On the 17th of February, 1864, Curtis 
and wife sold the land for a full and fair price, t o  one Benjamin Jacobs, 
from whom, through a regular series of conveyances, the plaintiff herein 
claims. The only question arising, being as to the sufficiency in law 
of the private examination of the feme grador. 

No question as to consideration; and i t  is conceded that  the deed to  
Jacobs was executed freely and without fear, force or undue influence, 
by Curtis and wife, now married to defendant. Ak &he time, the par- 
ties resided in Newbern, and that  town was within the lines and in 
the possession of the United States army; that no communication ex- 
isted, or was permitted between khat place and other portions of the 
State, not within those lines; and that there was no civil authority 
within those lines competent to take the probate of the deed and +he 
private examination of the feme covert. One J .  W .  Denny, Captain 
in the United Shates army, was Provost Marshal in Newbern 
at the time, and acting as military Judge, with all the power (503) 
in the premises, which the military authorities of the United 
States could invest him with. He pretended to take the private exam- 
ination of Mrs. Curtis, and endorsed the certificate of the same so 
taken on the deed t o  Jacobs. 

If the Court should hold with the plaintiff, then judgment will be 
rendered in his favor with sixpence damages and costs; otherwise for 
the defendant. 

His Honor, upon consideration, being of opinion that the plaintiff 
ought t o  recover, so adjudged; whereupon defendant appealed. 

Green and Stephenson for appellant, submitted: 

I. The deed of a feme covert, without private examination in strict 
conformity to the statute, is a mere nullity, and void. Robinson v. Bar- 
field, 6 N.  C. 390; Burgess v. Wilson, 13 N. C. 306; Fenner v. Jasper, 
18 N. C. 34; Atkins v. Daniel, 27 N. C. 322. 

11. The deed of a married woman is utterly void a t  common law, 
and only when executed as directed by statute can i t  be valid. Sutton 
v. Sutton, 18 N. C. 582. 

111. Although willing to convey when she executed the deed, but 
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changing her mind before private examination, did no good. Etheridge 
v.  Ferebee, 31 N. C. 312. 

IV. War is a misfortune, and if defendant was not examined because 
of war, he cannot complain in Court. 

There was no necessity of a sale. Suppose an infant's land had 
been sold by order of a Provost Marshal, could the sale be sustained 
because of war or necessity? 

V. Tha provost courts were only police courts, and had no civil jur- 
isdiction. Thc President could not confer jurisdiction. Jecker v. Mont- 
gomery, 13 Howard, 514, 

VI. Why not have appoinked a private soldier to take the examina- 
tion? 

Seymour, contra, submitted the following brief: 
I. Under the circumstances of lthe case the privy examination is good 

although not taken in the manner required by law. 
(504) It is good upon the ground of necessity. The cihy of Newbern 

and the surrounding territory were under military omupahion. 
There were no officers competent by the State law ko take the examina- 
tion, and i t  was illegal for the married woman to go out of the military 
lines to seek such an officer. 

A% the same time it was the policy of the Government ko restore civil 
government in the conquered territory. See the entire history of the 
ltime, aIso act of July 13, 1862; act of July 2, 1864; proclamations of 
the President, August 16, 1861, and October 20, 1862, and generally 
the appointment of military and provisional Governors, as Edward 
Stanly, in North Carolina. U. S. Stalxtes a t  large. 

The State laws were pradically suspended and it was deemed neces- 
sary thak property should be sold for business purposes. It was more 
necessary than in ordinary times, for the support of those who had no 
other means and i t  might well have happened khat a married woman 
might have starved with a [thousand dollars worth of real estate, be- 
cause there was no officer competent to take her private examination, 

Under these circumstances, &he Government did well to appoint offi- 
cers who should assume this jurisdiction under due restridions of legal 
form. 

There is no particular sacredness in the privy examination of married 
women which should exempt i t  from ordinary rules. It did not exist 
prior to 18 Edw. 1. It was enacted here by act of 1715. 

I ts  object is to  protect, not t o  hamper, married women. Barfield & 
Combs, 20 N. C. 514. 
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Its main beneficence lies in the proteckion of the private examination, 
and that was observed in this case. 

It would be "sticking in ithe bark" to say thart during the military oc- 
cupation the mere person and office of the official taking it was material. 

And i t  would be a hard measure for an arbitrary rule to deprive of 
his property a man who had in good faith paid to defendant's 
wife the money that supported her during the war. (505) 

11. The law requiring a private examination before a judicial 
officer of North Carolina of a married woman was not in force in New- 
bern from the military occupation unkil April 2, 1866, the date of &e 
terminakion of the war, as stated in ithe case of "The Protector," 12 
Wallace 100. 

The United States had over the occupied territory all the powers of 
a belligerent as well as of a sovereign. Prize Cases, 2 Black. 673; Tyler 
v. Defrees, 11 Wallace 331; Miller v. United States, 11 Wallace 268. 
The laws of war therefore must be our guide in considering the condi- 
tion of the occupied territory in North Carolina durng the military oc- 
cupation. 

As the Chief Justice remarks in Buie v. Parker, 63 N. C. 137, "The 
notion that, although North Carolina was in rebellion, yet inasmuch as 
she was a State in the Union, the general government had not a right 
to 'hit her as hard' as if she had been a foreign nation a t  war, we con- 
sider fully disposed of." 

During the military occupation, the people of Newbern were bound 
by such laws, and such only, as rthe Federal Government, speaking 
through Congress and the Executive, chose to recognize or impose. 
United States v. Rice, 4 Wheaton 254; Fleming v. Rice, 9 Howard 614; 
Thorington v. White, 8 Wallace 10 ;Wheaton1s International Law, $347, 
note. The doctrine is very clearly laid down in the last named author- 
ity: "Congress is considered as having a general authorihy to make laws 
for the government of such places, and in t,he absence of the acts of 
Congress, the President, as Commander-in-Chief, establishes such rules 
as he sees fit." 

It is true that the laws other than political are often allowed to  re- 
main, and this would perhaps be more cehainly true, in our case be- 
cause the conquered territory was a part of the United States and mighh 
be supposed to be restoring its own laws. But this stands only upon 
the reason given in Wheaton, '(that, some laws must exist to regulate 
private rights and relations." The jurisdiction of the State 
Courts could not come within this rule. As a mattter of fact (506) 
they did not exist. 
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All that remained of the act of 1715 was the manner and form of the 
examination; rthe officer t o  take i t  was not in existence until appointed 
by the military authorities, as was done in our case. 

The subordinaltion of the conquered territories to military law has 
been abundantly recognized in the decisions of this State. In  its 
effect upon emancipation. Harrell v. Watson, 63 N.  C. 457; Buie v. 
Parker, 63 N. C. 136. In  the numerous cases of obedience to militaxy 
orders. McCubbins v. Barringer, 61 N. C. 556; Broughton v. Hay- 
wood, Ib. 384; and in recognizing provisional governments of the State 
and municipal corporations. Boyle v. Newbern, 64 N. C. 664; and 
was affirmed in Ithe case of White v. Hart, 13 Wallace 648. 

111. The provost Judge had all the powers in the premises of a 
Judge of the Superior Court of North Carolina. 

In this case i t  is expressly admikted that  the military authorities did 
appoint a Judge to take the privy examination of married! women, who 
had all the powers that the military of the United States could give 
him. 

That the military authority of the United Stakes is competent t o  
create such a Court must, in view of the recent decisions of the United 
States Supreme Court, as well as recent State decisions, be considered 
as settled. Edwards v. Tanneret, 12 Wallace 446; Homdlin v. Wicklifl, 
12 Ib. 174; The Grape Shot, 9 Wallace 129. The strong authority of 
these cases can hardly be added to  by the State cases, some of which, 
however, I will cite. Scott v. Billgony, 40 Miss. 119; Rutlige v. Hogg, 
8 Cold. (Tenn.) 554; Shuter v. Cobb, 39 Ga. 285; Grifin v. Cunning- 
ham, 20 Gratton 31. 

RODMAN, J .  Happily for us, the questions to  be dealt with in this 
case, are not of "familiar learning" in our Couhs. Probably, the in- 

dustry of the learned counsel for the plaintiff, has referred us to  
(507) all the authorities which are accessible. But they bear only 

remotely on the special question in controversy here, and we 
must decide the case by the aid of a few generally admitted principles, 
and what seems to  be fair and legitimate conclusion from them. 

The following doctrines are taken to be generally admitcted. When 
fhe armies of the United States during the late war, took hostile pos- 
session of part of the territory of one of the seceding Stakes, i t  ceased, 
in legal contemplation, to be a part of the State, during the continuance 
of the occupation. Neventheless, the municipal laws for (the regulation 
of the personal relations of the inhabitants, and of their contracts 
and dealings with each other, continued in force, except when they were 
expressly suspended by the militarv authority, or were opposed to the 
military or political policy of the United States. Dana's note to see. 
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346 of Wheaton's International Law, (4) ; Cooke v. Cooke, 61 N. C. 
383; Boyle v. Newbern, 64 N. C. 664. 

The conquering power might however make any new laws that i t  
pleased. The officers of the Stake were suspended from their functions, 
and the military authority might appoint others, and prescribe tlieir 
powers and duties. It might establish Courks with such jurisdiction, 
civil and criminal, as i t  thought proper (to confer. The  Grape Shot, 9 
Wall, 129. In  short, during the continuance of the occupation, the 
military power was supreme, not only in fact, but lawfully under the 
law of nations, subject only to the laws of its own government, Ithe 
rules of natural justice and equity and the law of nations. 

The question then occurs: peace being restored, and the State remit- 
ted to  her former sovereign rights over the territory, what effect will 
be allowed ko the judgments of such Courts, as between the inhabitants? 
(The ordinance of October, 1865, and the act of 1866, chap, 36, are in 
their terms confined to the acts of officers under the Provisional Gov- 
ernment, and do not seem to reach this case.) While the territory thuk 
held ceased temporarily to be a part of the State, it did not be- 
come by the mere fact of the belligerent occupation, a terri- (508) 
tory, or part, of the United States. The laws of the United 
Stakes did not act there proprio viyore; those applicable to intcrnal 
commerce did not apply; and the inhabitants were not entiltled to 
the rights and franchises of citizens of the United States. Dana's note 
to Wheaton, ante. 

The territory was legally, foreign territory held by the United States, 
as much so, as if i t  had been a part of England or of Mexico, and the 
Courts established were foreign Courts. It follows that the cffeot of 
their judgments is that  which is allowed to foreign judgments; that is, 
prima facie, if not, in the absence of fraud and the like, conclusive evi- 
dence of the matters adjudicated. Bigelow on Estoppel, 185 et seq.; 
Duchess of Kingston's case, Smith L. Cases, notes. 

T o  take the acknowledgment and privy examination of a feme covert 
to a deed conveying her land, is a judicial act, and when duly taken, 
the deed is an assurance of record, like a fine in England. Woodbourne 
v. Gorrell, 66 N. C. 82. The record of acknowledgment, &c., does not, 
of itself, pass the tittle t o  the land, or profess t o  do so; but i t  adjudicates 
and records the fact of the wife's free consent to the deed, which there- 
by becomes complete and passes the title. Hence the law of North 
Carolina authorizes foreign courts t o  take such acknowledgmenh. Rev. 
Code, chap. 37, secs. 7 and 12, provides, that when the husband and 
wife reside in a foreign country, her acknowledgment, &c, may be taken 
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by an ambassador, &c., of the Unilted States, or by the mayor or ather 
chief officer of any city or town. I n  this case i t  is agreed by lthe p a -  
ties, that  the Provost Marshal had all the power in the premises which 
the military authority could confer. Pro hac vice, he was the chief 
officer of the town of Newbern. 

Very probably an application of the aolt cited, t o  a case like this, 
was never anticipated by its authors, but we think i t  is within khe scope 

and legal intent. No question arises a s  t o  cthe record being only 
(509) prima facie evidence, for the case stakes that  in fact the feme 

did freely consent. 
PER CURIAM. Judgment affirmed. 

Jones v. Cohen, 82 N. C. 79; Varner v. Arnold, 83 N. C. 210; S. v. 
Knight, 169 N. C. 342; S. v. Scott, 182 N. C. 874. 

THE ATLANTIC, TENNESSEE & OHIO RAILROAD GO., WRI. JOEINSON 
AND OTHEES V. S. A. SHARPE AND OTIIERS. 

A Justice of the  Peace hna nlo jurisdiction of proceedings of Forcible Entry  
a n d  Detlainer unider Rev. Oode, c h a p  49. 

CIVIL PROCEEDING, under chap. 49, Rev. Code, commenced before a 
Justice of the Peace, and carried by appcal to the Superior C ~ l l r t  of 
IREDELL County, where it was tricd hefore Mitchell, J., a t  Fall Term, 
1873, of the Superior Court. 

The action is in the nature of a Forcible Entry and Detainer, t o  
recover the possession of the property of the plaintiff corporation, al- 
leged to be in the hands of Sharpe, the defendant. It was tried before 
the Justice and a jury, and the plaintiff put into possession. From 
this judgment defendants appealed. At the hearing in the Superior 
Court, the plaintiffs mov&i to dismiss the appeal, and the defendants 
moved to  dismiss the action. His Honor refused the latter motion of 
defendants, and allowed the plaintiff's, dismissing the appeal; where- 
upon defendants appealed to  this Court. 

Jones & Johnston, McCorkle & Bailey and R. Barringer for appel- 
lants. 

Armfield and Galdwell, contra. 
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RODMAN, J. Without going into any of ithe questions attempted to 
be raised in this case. i t  will be suficient  to say, that we have 
eorlsidered, that as the statute a t  present stands, a Justice of the (510) 
Peace has no jurisdiction of proceeding of Forcible Entry and 
Detainer, under Rev. Code, chap. 49. Perry v. Tupper Post 538 and 
Xlute v. Yarborough, ante 250. The reason is, thait ut Justice has no 
jurisdiction where the title t o  land comes in question, and by that act 
the defendenits may always raise a question of tiltle under sec. 5, and 
in such case the Justice could only dismiss the complaint. As the 
jurisdiction is a very useful one, the necessity for such a. construction 
is to  be regretted. The Legislature may remedy the difficulty if lthey 
shall think fit, by providing ithat no plea of tiltle shall be put in, except 
under oath; and that  in such case the Justice, instead of dismissing 
lthe action, shall bind the parties over to the Superior Court, and return 
his proceedings to lthat Court. 

As ithe defendants were put out of possession under the invalid 
proceedings, a writ of restitution would be granted, as in Perry v. Tup- 
per, but if it appears that  all the property of %he plaintiff corporation 
has been puh in the hands of a receiver, and the order therefor is un- 
necessary. 

PER CURIAM. Action dismissed. 

Perry v. Shepherd, 78 N. C. 87. 

DAVID MOORE v. W. 13. WDMISTON. 

The answer of a defendant in  a n  action of slander, alleging that  he did not 
speak the  words a s  charged, wilth malice, &c., but tha t  he believed them 
Lo be true, stating his relasons for such belief; and further, thlat he did 
not admit that  the words alleged to be slanderous were spoken wBthin six 
months of the time of bringing the action, amount under our liberal 
system of pleading, to the p h i s  of justification, and the statue of limita- 
tion. 

CIVIL ACTION, (slander for words spoken by defendant of and con- 
cerning plaintiff,) tried before his Honor, Judge Mitchell, a t  the Fall 
Term, 1873, of CALDWELL Superior Court. 

The plaintiff alleged, that the defendant, Edrniston, in speaking of a 
certain affidavit filed by the plaintiff in a suilt between him and 
the defendant, pending in the Superior Court of Caldwell coun- (511) 
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ty ,  a t  a previous term thereof, had said that "He," meaning &he 
plaintiff, "had sworn t o  a lie, and I can prove it," &c. Defendant ad- 
mitted speaking the words in substance, but not in thc manner and 
with the motives charged. Defendant further answered, that he did 
not speak the words from malice and for the purpose of making a false 
and slanderous charge against the plaintiff, but on the contrary, he was 
informed and believed that  the words spoken were true in substance 
and effect. That thc witness, Mary Corperning, summoned on behalf 
of lthe plaintiff in the suit referred to in the complaint, concerning 
whose absence the said affidavit for a continuance was made, was in 
fact absent from said Court with the leave and consent of the plaintiff, 
which fact had been communicated to  the defendant by the husband of 
the said Mary, and by others, before !the speaking of the words allcged 
So be slanderous; and further, that when the said affidavit was filed, the 
said husband told the plaintiff that  the same was false, inasmuch as 
he, the said plaintiff, had released and consented to lthe absence of his 
wife from the trial. Defendant further answered, that  he did not ad- 
mit that the words alleged t o  be slanderous were spoken within six 
months before the bringing this suit. 

The plaintiff conkended that the answer of the defendant did not 
amount to a plea of justification, and as he had admitted the speaking 
of the words as  charged, and had not denied ,that the same were spoken 
within six months, his Honor should compel the defendant to begin 
first. The Court ruled, that the answer did amount to a plea of justi- 
fication, and that the plaintiff must begin, whereupon plaintiff except- 
ed. 

I n  the course of the trial, and while the plaintiff was being examined 
as a witness in his own behalf, the counsel for defendant, in cross exam- 
ining the plaintiff, asked him, "if a t  the time he made the affidavit 
mentioned in the pleadings, he did not know he could prove the same 

facts by a witness who was then present, that  he expected to 
(512) prove by said Mary Corperning?" And in his re-direct examin- 

ation, he was asked by his own counsel, ''if before making the 
affidavit, he had nolt been advised by his counsel that the evidence of 
the said Mary Corpcrning was important in that suit?" This question 
was objected to on the ground that the counsel was then present and 
were competent witness. His Honor sustained ithe objection. Plain- 
tiff excepted, and the counsel was examined touching the fact alluded 
to. 

The plaintiff's counsel asked in wrilting, his Honor to  charge, 
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1. That the answer of defendant does not amount t o  a plea of justi- 
fication; 

2. That if the jury believe that  the words alleged in the complaint 
was spoken by the defendant within six months from the bringing this 
aation, the plaintiff would be entitled to nominal damages a t  law. 

3. That  as the defendant has not pleaded justification, the evidence 
of the defendant can only be considered by lthe jury in mitigation of 
damages, and not as rnatter of justification, provided, the jury believe- 
the words alleged in the complainlt were spoken in six months. 

His Honor refused to give any of the instructions prayed for, and 
charged the jury, that the dcfcndant had pleaded justification, and it: 
was for them .to say whether he had sustained i t  by his proof. 

Verdict for defendant. Rule for a new trial; rule discharged. Judg- 
ment, and appeal by plaintiff. 

Armfield and Folk for appellant, argued: 
A plea of justification to  a charge of perjury '(must contain all the 

averments, which, if true, constitute the crime of perjury ;" see Jenkins 
v. Cockerham, 23 N. C. 309. The plea of justification is not favored, 
and is to be strictly construed. See Sharpe v. Stephenson 34 N. C. 348. 

"Justification must be pleaded and proved with great precision," for 
"it has been said that where the defendant justifies specially by 
pleading the truth of a capital offence, imputed, to the plaintiff, (513) 
on such issue being formed against the plaintiff, he may be put 
on his trial for lthe offence without the intervention of a grand jury." 
See Starkey on Slander, p. 179. 

The plea of justification in an action of slander, "Should be found 
with the same degree of certainty and precision as is requisite in an 
indictment or information." See Leigh's Nisi Prius. p. 1389. 

"The rules of pleading a t  common law have not been abrogated by 
the C. C. P., the essential principles still remain." See Parsely v. Nich- 
olson, 65 N. C. 210. 

Thc object of pleading is to compel the parties to come to  issue, and 
tha t  the issue so produced be material, certain and single. In order to  
effect these objects, (two fundamental principles a,re established. 

1st. That the rnatter allegcd be sufficient in law to maintain the ac- 
tion or defence. 

2d. That i t  be deduced and expressed according ko the forms of law. 
In ordcr to enforce the labter of these principles,.parties were reguired 
to adopt rules producing certain forms of allegat~on, and observe cere- 
monies of the most arbitrary character. These rules were characteriz- 
ed by a tendency to prolix, and tautological allcgation, excessive sub- 
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tlety and an overstrained observance of form, which combined to make 
them unpopular and caused their destruction. PEARSON, C. J., 69th 
N. C. 461. The objections made against special pleading may be all 
traced to the above causes. They are three in number. First, that 
the syshem is overloaded with unnecessary forms. Second, that i t  is 
complicated, and requires a great expense of time to  acquire a knowl- 
edge of its details. Third, that i t  impedes the cause of justice by 
causing cases to be decided otherwise than on the merits. Hewe, we 
have the provisions: "The distinctions between actions a t  law and 
suits 111 equity, and the forms of all such actions and suits shnll be 
abolished." "All the forms of pleading heretofore existing are abolish- 
ed." "Complaint shall contain a plain and concise statement of facts, 

without unnecessaxy repetition." It is submilbted, that these 
(524) provisions are but the echo in a solemn form of the popular 

clamor against the latter of the above stated principles, and the 
numerous subtle and unprofitable refinements which i t  had produced. 
To the former of those principles no objection has ever been made. 
The rules intended to secure its object are founded in the soundest 
and closest logic, and without them the administration of justice would 
be impossible. Even if considered in a view ko their abstract principle, 
they will be found to consist in an application of that analytical process 
by which the mind, even in the private consideration of any contro- 
versy, arises a t  the development of the question in dispute. For this 
purpose i t  is always necessary to distribute the mass of martter into 
contending propositions, and to st% them consecutively in array against 
each other till by this logical conflict the state of the question is ul"1- 
mately ascertained. One of the principle rules (tending .to sustain th 
second principle, above stated, is that every plea must be a substantial 
answer the whole of what is adversely alleged, and possess the requisite 
decree of certainty. This rule is enforced with peculiar strictness in 
the plea of jusitification to  actions of slander or libel. For a man pro- 
pagating a charge derogatory to the character of another, is prima facie 
to be considered a tortfeasor (per ASHRUST, <Judge, in J .  Anson v. Stew- 
art, 2d S. L. C .  p. 63. TINDAL, C. J., in Young v. -Murphy, 3d Bing. 
1%. C. p. 54.) And i t  would be extremely hard if the plaintiff, who risks 
his charactey upon the trial of lthe issue joined upon the plea of justi- 
fication, were left in any uncertainty as t o  the precise nature of the 
accusation he attempts t o  rebut I n  such a case he is fact and truth the 
defendant, though formally he appears as  plaintiff on the record. 
(Notes t o  J. Anson v. Stewart.) Hence, when the charge is particular 
the defendanit must aver and prove the identical offence. So a plea is 
bad which justifies part only of a libel, leaving out that  part which 
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gives the sting to the whole. That was the point in Montnu v. Walton, 
(2d Smith, L. C. p. 66,) and the case is directly opposed to his 
Honor's ruling. The plaintiff sued on a libel inserted, in a. (515) 
newspaper, headed "horse stealer." The libel went on to state 
facts tending to prove the plaintiff guilty of the offence charged but 
the plea, though i t  alleged the truth of these facts, did not aver that 
the plaintiff was a horse stealer. LITTLEDALE, Judge, said the gist of 
the whole is contained in the word horse stealer, the rest is a statement 
of facts from which that charge is deduced. See Sharpe v. Stephen- 
son, 34 N.  C. 348. The cases in our own Repohs bring out the point 
uore  clearly. In  Chandler v. Robeson, 29 N.  C. 480, i t  is distinctly 
decided that i t  is not sufficient to prove that  what the plaintiff swore 
was false. In  Jenkins v. Cockerham, 23 N. C. 309, i t  is held that the 
plea of justification must contain all the averments which, if true, con- 
stitute the crime of perjury. This is but the enunciation of the ancient 
and fundamental principles that  every circumstance necessary to  
constitute the cause of complaint, or ground of defence must be stated 
in the pleading, so the Court may know what ih is to try, and the par- 
ties, what they are to answer. Test his Honor's opinion by this prin- 
ciple. That  opinion was that the allegations of the complaint were 
sufficiently controverted by the answer. Then the jury understood his 
Honor to say, that if defendant proved the facts set forth in the an-- 
swer, he was entitled to their verdiot, since i t  is never necessary to 
prove more than i t  is necessary to allege. But those facts may be 
all true, and yet the plaintiff innocent of the crime of perjury. This, 
therefore, is no answer. 

2. The objection was properly taken. The defendant had a right 
to allege the facts, set out in his answer, in mitigation of damages. 
C. C. P., sec 125. And if true, the plaintiff could not reply, and a de- 
murrer would be improper; consequently the only cause was to insist 
on judgment, and allow the jury to assess the damages. His Honor 
having instructed the jury that the allegatjons of the complaint were 
sufficiently controverted, if there is error we are entitled to  judgment 
non obstunte veredicto, here. 

3. The question of evidence is settled in our favor, 69 N. C. (516) 
461. State is not. 6 Jones 114. 

Malone & Bynum, (with whom were McCorkle & Bailey,) submitrted 
the following brief: 

I. As to errors with regard to plea of justifica:tion. 
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(1.) The old rule, that  the pleading is taken most strongly against 
the pleader, is abolished by C. C. P., sec. 119, p. 46. 

If insufficient or frivolous, taken off the file and judgment. C. C.  P., 
sec. 218, p. 81. 

If uncertain, the course is to move to cause the same to be made 
certain. C. C. P., sec. 120, p. 46. 

We further submit, that  the plea of the statute is sufficient. Not 
to admit is to deny, unless (the plea is affected by C. C. P., sec. 127, p. 
45. But that section only employs the words "malterial allegations." 
Now the time alleged in the complaint is not material nor traversable. 
1 C'hitty Pld., 647 and 685. 

All that  is necessary to  support a plea of justification in slander, 
not actionable per se, is t o  justify the fact. Townshend, p. 341, note 4, 
Astley v. Lounger, 2 Burrows, 807. 

There is a well-settled distinction between the justification of words 
actionable per se and where they are not so. Townshend, pp. 557 and 
558. 

In  the former class i t  is necessary to aver in the plea that the false 
oath was itaken knowingly and that  the matter testified to was material 
as when the charge is that  "the plaintiff perjured himself," but in other 
cases i t  is sufficient t o  allege the truth of the words spoken. Town- 
&end, 557, bottom. 

We next submit thait the alleged insufficiency of the plea could not 
be taken advantage of on the trial. Townshend, 552, note 2. 

If either defence is sufficient, a general verdict for the defendant 
obviates all error as ko the other, and precludes the necessity of 

(517) arguing into its sufliciency or the Judge's charge touching the 
same. Surnner v. Xhcpman, 65 N. C. 623; Blulloclc v .  Bullock, 

14 X. C. 260; Morisey v. Bunting, 12 N. C. 3; Mnsten v. Waugh, 19 
N.  C. 617; Doub v. Hauser, 29 N. C. 167; Hall v .  Woodside, 30 N. C. 
119; Monroe v. Stultz, 31 N.  C. 49; Cole v. Cole, 23 N .  C. 160; Ramsay 
21. Morris, 35 N. C. 458; IIigdon v .  Chastain, 60 N.  C. 212. 

But even if the plea be defective, we submit that the dcfect is cured 
by the verdict. 

The doctrinc upon this subject is founded on the conzmon law, and 
is independent of statute. 1 Chitty Pld., 712 and 713; Rushton v. 
Aspinwall, 1 Smith L. C., 334. 

A motion is made here for judgment non obstante verdicto. We 
submit that  the Code does not provide for such a judgment, but docs 
provide how and in what cases judgmenlt is t o  be rendered. C. C. P., 
title X, chaps. 1 and 6. 
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We further submit, the legality of the motion as made in this Court 
for the first time, is doubtful, and its propriety questionable: I 

(I.) I n  that, a t  least, i t  is substantially a violation of the rule re- 
quiring exceptions to be noted a t  the foot of the transcript. 

(2.) That it would operate as a surprise, not only because not made 
below, but because other disltinct motions were made. 

But if permissible now and here, we submit: 
That whenever a Court is called on, whether by demurrer or other- 

wise, to decide upon the sufficiency of any pleading, i t  will not stop & 
the pleading so brought under scrutiny, but will examine the whole 
record and give judgmenlt against the pleader who committed the first 
fault. Stephen, 120. 

And while a declaration containing several counts-one good and 
others defective-will authorize a judgment upon demurrer (to it, or 
upon demurrer t o  a defective plea, yet i t  would, we submit, be extend- 
ing the doctrine beyond all legal inltendment to  apply that doctrine to 
a motion n o n  obstante. 

For here, had the plaintiff obtained a verdict, the judgment should 
have been arrested because one of the counts is defective; but 
by the argument of the learned counsel, when the plaintiff loses (518) 
the verdict he is entitled to a judgment non  obstante. By this 
process of reasoning, it will always be better for plaintiffs with a defec- 
tive plea in confession and avoidance, t o  permit a verdict for the de- 
fendant, as the only way to secure a judgment. 

In  our case the first count is defective: 
(1.) In failing to  set out a colloquium. 
(2.) And both counts and the whole declaration in failing to set 

forth that the oaith was administered by a person having lawful and 
competent authority t o  do so. 2 Chitty Pldg., 637 and 638. (Form 
of declaration.) 

As to colloquium, its necessity, and that innuendo does not supply 
i~ts place, v ide  Chitity Pldg., 429,43,436; Townshend, pp. 228, 504, 527, 
528, secs. 336 and 531. 

11. The declarations of plaintiff's counsel, offered under the specious 
name of advice, were properly excludied. 

The plea is alleged to  be defective, because i t  does not aver that 
plaintiff wilfully and corruptly deposed, and whether defective or not 
on that account, i t  does not  so aver; so thah the advice of counsel could! 
not be relevant t o  the  issue. 

111. Judge's charge. His Honor could not give the record, as that  
would be equivalent t o  ignoring his ruling on the first. 
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BYNUM, J. The subtle science of pleading heretofore in use, is not 
merely relaxed, but abolished by the Code, and the forms of pleading 
in civil actions, and the rules by which their sufficiency is t o  be deter- 
mined, are those prescribed in the Code. C. C. P., sec 91. The new 
system thus inaugurated, is such that few, if any, of the ancient rules 
are now applicable. 

All that, is required of the plaintiff, is a plain and concise statement 
of the facts constituting the cause of action, and of the defendant, a 
general or specific denial of each material allegation of the complaint, 
not coatroverkd in the answer. Sec. 100. 

I n  order that  all technical objections may be avoided, and the par- 
ties brought to a speedy trial upon the merits, sec. 119 provides, 

(519) that  the allegations of each pleading shall be liberally construed 
with a view to substantial justice between the panties. But t o  

obviate all diverse constructions, which the ingenuity of counsel a t  the 
trial might give to the pleadings, to the embarrassment of Court and 
jury, and the delay and obstruction of the course of justice, sec. 120 
provides, that when the allegations of a pleading are so indefinite or 
uncertain that the precise nature of the charge or defence, is not appa- 
rent, the Court may require the pleading to be made definilte and cer- 
tain by amendment. Secs. 128-36 point out how amendments shall be 
made, the obvious purpose being that  parties shall apply $0 the Court, 
in apt time, prior to the trial, to amend the pleadings in all the parti- 
culars objected to, and that they may not be allowed, ah the trial, to 
spring objections to the form or effect of the charge or defence. 

So intent were (the framers of the Code, t o  discard a11 technical forms, 
that by see. 135 i t  is declared, ithat "the Court and the Judge thereof, 
shall, in every stage of the action, disregard any error or dcfcct in thc 
pleadings or proceedings, which shall not affect the su1)stnntial rights 
of the adverse party; and no judgment shall be reversed or affected by 
reason of such error or defect." And then, by a sweeping curative 
supplement to this most liberal system of pleading, sec. 132 confers 
upon [the Court the power, both before and after judgment, to  make 
almost any conceivable amendment, so as t o  conform the pleadings to 
the facts proved. 

Applying to  the case before us these new rules of pleading, we con- 
clude that  the pleadings and the issues made by them were so reason- 
ably certain and undersltood by the parties, Ithat their substantial 
rights were tried. That according to the Code, the answer of the de- 
fendant amounted to the plea of justification, and of the statute of 
limitations. 
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If the exceptions taken and so ably argued by the counsel of the 
plainkiff, were t o  be decided according to the intricate system of plead- 
ing in the books, we might concur in the reasoning and authori- 
ties adduced, but we hold that they have no application here, for (520) 
the reasons before stated. 

This disposes of all the exceptions argued in ithis Court; the one a s  
t o  the question to the plain'lff, we understand to have been abandoned 
properly. 

There is no error. 
PER CURIAM. ,Judgment a.ffirmed. 

MICHAEL BULLINGER v. GABRIEL MARSHALL. 

A plaintiff, who, a s  a witness, relates a conversation he  had with the  defend- 
ant, which is by the defendant contradicted in  a material particular, can 
corroborate his testimony by showing hy anather witness ~thalt he made 
subst:mtially tlie same statemmt to that witness, soon after the conversa- 
tion occurred, a s  he made on the trial. 

An action for deceit i n  the sale of a mule -- a n  action ea: delicto under the 
old system-is not within the jurisdiction of a Justice of the Peace, a s  
provided i n  Ant. IV, see. 33, of the Constitution. 

The Count, during the Itrial, took a recess, when the jury sepamted and dis- 
persed, the defendant not objecting, nor his Honor charging them not 
to do so, nor cautiouing them against conversing mith ang one concerning 
the pending case: Held, to  be no ground for a new trial. 

Held further, that  the defendanit being disappointed by a witness who told 
him the day before the trial that  he, the witness, would if examinled, give 
him, the defendant, a good character, and which the witness did not do, 
is  not such a surprise a s  will entitle the defendant to  a new trial. 

CTVIL ACTION, for deceit in tlie sale of a mule, tried before Henry, J.,  
at the Spring Term, 1873, of BURKE Superior Court. 

On the trial, the plaintiff, as 2 witness in his own behalf, stated that 
a t  the time of making the trade for the mule, the defendant told 
him the mulc was "sound as far as he knew;" but did not tell (521) 
him the mulc had the sweeney and was then well. Plaintiff 
further stated that he drove the mule to  South Carolina; that  i t  limped 
on the way when travelling over hard ground or when ridden. 

The plaintiff detailed a second conversation had with the defendant, 
after the defendant had sold the mule in South Carolina and returned 
to his home in Catawba counlty, in which defendant said that ithe mule 
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was ['sound as far as he knew then," meaning a t  the time of the sale,) 
and adding, "of course, i t  had had the sweeney." 

Defendant, as a witness, stated that he told &he plaintiff in the first 
conversation, at the time of making the trade that the mule was "sound 
as far as he knew then, but that  imt had had the sweeney." 

The plaintiff then offered  to prove by another witness, that  on the 
same day, and soon after the second ~onversat~ion took place, he, the 
plaintiff, repeated in detail (to the witness, both of said conversations, 
with an account of attendant circumstances, and that the statement 
made by plaintiff a t  that time was substantially the same as that  given 
by the plaintiff on the trial. To  this the defendant objected, on the 
ground that the admission of such testimony was in effect allowing %he 
plaintiff t o  manufacture evidence. His Honor overruled the objection 
and admitted thc Itestimony. Defendant excepted. 

For the defendant, other evidence was admitted, tending to  show 
that the mule was sound a t  the time of sale and afterwards; and also 
on the part of the plaintiff showing the contrary. 

When his Honor, about the close of his charge t o  the jury, asked the 
counsel if lthey desired any particular instructions, the defendant moved 
that the plaintiff be non suited, on the ground rthat the damages de- 
manded in the complaint were only one hundred dollars, and kherefore 

the suit should have been brought in a Justice's Court. Motion 
(522) refused. 

There was a verdict for the plaintiff, whereupon the defendant 
moved for a new rtrial, for the reason: That during the progress of the 
trial, before the testimony was closed, the Court took a recess for 
dinner; that  during said recess, the jury separated and dispersed, as  
had been usual during the term of the Court, and talked with persons 
not of the jury. There was no evidence that  the jury conversed with 
any one in relation to  the pending trial. One of the jury was in the 
sheriff's office, and that  while there a conversation occurred between 
other persons, nut of the jury, but what was said did not appear, nor 
did the conversation influence the juror, who happened to be there on 
other business. Nor did i t  appear from the affidavits that the minds 
of any one of the jury were influenced or prejudiced by what they 
heard, or that  there was any atkempt to do so on the part of any one. 

As another ground for a new trial, the defendant alleged surprise, 
concerning which his Honor found the following facts: One Wrn. 
Aiken, who was sworn, went to defendant the day before the trial, and 
told him if he, Aiken, was introduced as a witness, he would give him, 
the defendant, a good character; that Aiken was examined on the trial, 
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and testified, that the defendant was a "sharper," and would take any 
advantage in a trade. Aiken was in attendance on the Court as plain- 
tiff's witness. Defendant, when examined, said nothing of his inter- 
view with Aiken. 

The motion for a new trial was overruled by the Court, and the de- 
fendant appealed. 

Armfield for appellant, submitted: 
An appeal lies t o  the Supreme Court from a determination in the 

Superior Court granting or refusing a new trial. See C. C. A., p. 113, 
sec. 299. 

"If any defect of justice happened a t  the trial by surprise, inadvert- 
ence or misconduct, the party may have relief by a new trial." 
See Black. Com. p. 387, of book 3d1. (523) 

-4 new trial may be ordered for the misbehavior of the wit- 
ness of the party who asks for it. See Sheppard u. Sutter, 1 N. C. 40 
(31.1 

"The after declarations of a party shall not be offered for himself to 
explain his former Itransactions." 

"One party cannot give in evidence a conversation between himself 
and a third person, in the absence of the other party, for, a s  t o  what 
the party himself said, i t  was only his own declaration, and as to what 
the third person said, i t  was not on oath. Murphy v. McNeil, 21 N. C. 
244; see also Ward v. Hatch, 26 N. C. 282; White v .  Greer, 50 N. C. 
47. 

This is an action founded on an implied contract. See Black. Corn. 
book 3d, 165. And an implied contract is within the meaning of the 
word contract in the Constitution of the State, art. 4, sec. 36. 

See Town of Edertton v. Wood, 65 N. C. 399, where i t  is declared that  
an action for a penalty incurred by violation of a town ordinance, is 
"a civil action arising out of a contract." 

Even if the objection to the jurisdiction had not been taken below, 
as i t  was in this case, it would be the duty of this Court t o  dismiss the 
action upon the ground that the Superior Court had no jurisdiction. 
See Bacon's Abridg., p. 18, sec. 1, title Abatemenlt, (13) and State v. 
Roberts, 2 N. C. 176; Anonymous, 3 N. C. 115 (275,) and 4 N. C. 
365 (33.) 

Folk, with whom were Busbee & Busbee, contra. 

1st. Before the recent act amending the law of evidence, if the 
credibility of a witness was attacked from the nature of his evidence, 
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from his relation, from bad character, from proof of inconsisltent state- 
ments, or from imputations direcked against him in cross examination, 
the party in whose favor he was called might prove other consistent 
statements for the purpose of sustaining him. I n  this case  the testi- 

mony given by defendant was in direct conflict with that given 
(524) by plaintiff, so there was an impeachment on both sides, and 

each party endeavored to strengthen his testimony by proof of 
good character. It was but another instance of corroboration to go a 
step farther, and offer proof of previous consistent statements. March 
V .  Warrell, 46 N .  C.  329. But i t  is insisted that  parties themselves can- 
not thus sustain their own testimony. The act making parties conl- 
petent and compellable t o  testify in their own cases is substantially 3 
copy of 14 and 15 Vic. ch. 99, amendatory of LORD DENMAN'S act, 6 
and 7 Vict cch. 85, which recites that the inquiry after truth is often 
obstructed by incapacities created by the present law; and that i t  is 
desirable that  full information be laid before the triers, and that they 
should exercise their judgment in the credit of the witnesses, &c. The 
act is professedly to extend and enlarge ithe rules of evidence; and it 
it would be singular if it were allowed to abolish, by implication, well- 
settled rules of the old law of evidence. Indeed, i t  would seem absurd 
to allow such corroborative proof to sustain a witness having no int'er- 
est in the controversy, and deny it to one whom from his very posihion 
in the cause is already t o  some extent, impeached. 

2. The motion for new trial on the ground of surprise, was addressed 
to the sound of discretion of his Honor, and this Court will not review 
his decision.-68 N. C. 131, ibid 200, 272, 69 N. C. 18, ibid 41. De- 
fendant went into the camp of the enemy to recruit, and ought n& to  
complain ithat he enlisted a traitor. 

PEARSON, C. J. First, the plaintiff was introduced as a witness in 
his own behalf, and swore that nit the time of the sale the defendant 
said: "The mule was sound as far as  he knew, but did not tell him 
"the mule had had the sweeny." 

Here was a direct contradiction. The plaintiff, by way of corrobor- 
ating his testimony, was allowed to prove that  soon after the sale and 
afiter the unsoundness of the mule had hecome apparent, the plaintiff, 
in a conversation with the witness, in detailing the circumstances of 

the trade, told him that the defendant had not disclosed the 
(525) fact "that the mule had had the sweeney." 

We concur with his Honor in the opinion, that  this testimony 
was admissible. Before the late statute, by which parties to an ac- 
tion are made competent as witnesses, i t  was a settled rule of evidence, 
that  when a witness was impeached, he might be corroborated by prov- 
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ing ithat soon after &he matter occurred he had made the same state- 
ment in regard t o  it. When a party was allowed to  be a witness, it 
followed as a logical sequence if his testimony be impeached, he may be 
corroborated by showing that  he had, soon after the matter occurred, 
"made the same statement in regard to  it." Why should not ithis con- 
sequence follow? No answer can be given; on the contrary, i t  is in 
conformity to  the avowed policy of the statute by which rejection of 
testimony on the ground of incompetency is ignored, and the testimony 
is t o  be admitted and weighed by the jury i n  the scale of credibility. 
We yield to  the force of this change in the law of evidence, but have 
no right t o  express an opinion as t o  its wisdom, and have only to  carry 
out its corallaries. 

2. The acltion demands damages for a deceit in the sale of a mule, 
and the allegation made out, a cause of action, which by the former 
mode of procedure, would have been classed under "actions ex delicto," 
:is distingc;~hctl irom "acttons ex ront~actu." At the trial it was moved 
on the part of the defendanit t o  non-suit the plaintiff on the ground 
that the action ought to have been commenced before a Justice of the 
Peace, as the damages demanded are only one hundred dollars. 

The Constitution ordains, Art. IV., sec. 23, T h e  several Justices of 
the Peace shall have exclusive, original jurisdicltion of all civil actions, 
founded an contract, wherein the sum demanded shall not exceed two 
hundred dollars, and wherein the title t o  real estate shall not be in con- 
troversy." 

According to our construcltion of this section, a Justice of the Peace 
has not jurisdiction in "actions ex delicto," although the cause of action 
may grow out of a contract. It being in form under the old 
rnodc of procedure, an action ex delicto proves that i t  is not (526) 
founded on the contract, but is collateral thereto. There are 
cases where a party is allowed to wave the tort and sue in contract, as 
if one takes my horse and sells it and receives the money; I may waive 
the tort and sue for "money had and received to  my use," and if the 
sum does not exceed two hundred dollars, ithe jurisdiction belongs to  a 
Justice of the Peace; but if the money be not received, my remedy is 
for the tort, and a Justice of the Peace has not jurisdiction. So if there 
he a warranty of soundness in the sale of a horse, the vendee may sue 
upon the contrack of warranty, and a Justice of the Peace has jurisdic- 
tion, or he may declare in tort for a false warranty and add a count in 
deceit. (See Williams' notes to Sanders' Reports,) in which case a 
Justice of the Peace, has not jurisdiction. The plaintiff being permit- 
ted to  declare collaterally in [tort for a false warranty, in order t o  en- 
able hime to  givc in a count for thc dcreit, which of course, was in tort. 
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Our conclusion is, that the effect of this section of the Constitution 
is t o  enlarge ithe jurisdiction of a Justice of the Peace by raking the 
amount to the sum of two hundred dollars, and by extending it to  cases 
founded on contract for unliquidated damages, a s  in cases of a breach 
of warranty of soundness and other like instances, but that the juris- 
diction does not extend to  any matter collateral, although i t  grew out 
of the contract, for in such case the action is not founded on the con- 
tract. See Freelich v. Southern Express Co., 67 N. C. 1. 

3d. I n  considering this question, we are confined to "the case" made 
up and signed by the counsel of the plaintiff and of the defendant, ac- 
cording t o  C. C. P. The other papers by which the file is uselessly 
encumbered not made a part of the statement are put out of the case. 

The ground of the motion for a new trial was, that when Court took 
a recess for dinner, the jurors separated and each man went off and got 
his dinner, and that "his Honor gave the jurors no caution in regard to 
conversing with persons not of their number about, the case, nor did his 

Honor give the jury permission to separate or ask the counsel 
(527) of counsel that  the jury might be allowed t o  do so." 

His Honor, upon hearing the affidavits and arguments, re- 
fused to grant a new trial, and, on the facts set out, we can see no rea- 
son to differ with him; the separation of the jury was before '(the charge 
of the Judge," and i t  is the usual practice for juries in civil cases to 
separate during recess, either for dinner or for the night, unless such 
separation be objectcd to  by one of the parties. The defendant knew 
of the separa~tion of the jury, and if he objected to  it, in all fairness he 
should have donc so before the verdict was rendered. 

4th. Motion for a new trial on the ground that the defendant was 
"surprised" by the testimony of William Aiken, and "read the affidavit 
of the defendant, herewith sent as a part of this case." So, we are to 
take the several matters set out, in the afidavit as facts agreed on; that  
is to say, Aiken, for the purpose of entrapping the defendant, ltold him 
that he would swear that the defendant's gencral character was good, 
and when called by him as a witness, swore that his (the defendant's) 
general character was bad. Taking this to be so, i t  proves that the de- 
fendant was deceived by Aiken, but i t  docs not show that the defendant 
was surprised in the sense given to the word "surprise" by lthe authori- 
ties. 

In order to justify I he lcgal inference that the dcfcndant was taken 
hy surprise, two additional facts are necessary: 

1. That the defendant was a stranger in the land, and had no other 
acquaintance present by whom his general character could be proven 
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for although a man is not supposed to be ah all rtimes prepared to ex- 
plain every particular incident of his life, yet he is presumed to  be able 
to prove a good general character unless he happens to  be among 
strangers. 

2. There is no averment in the affidavit, that the defendant would 
be able to prove a good general characlter a t  another trial. 

Why grant a new trial on the ground of surprise, unless the affidavit 
discloses matter showing reason to believe that upon the second 
trial, the case will be materially changed? (528) 

This Court is reluctant to interfere with the ruling of the 
Judge in the Court below upon matters calling for the exercise of a 
sound discretion, unless error in the legal inference is apparent. 
PER CURIAM. Judgment affirmed. 

S. v. Ricketts, 74 N. C. 192; Nance v. R R ,  76 N. C. 10; Roberts v. 
Roberts, 82 N.  C. 32; McDonald v. Cannon, 82 N .  C. 247; McLeod v. 
Bullard, 84 N.  C. 529; S. v. Efler, 85 N. C. 589; Ashe v. Gray, 88 N. C. 
192; Gentry v. Callahan, 98 N. C. 448; Long v. Fields, 104 N. C. 224; 
Asher v. Reixenstein, 105 N.  C. 217; Bowers v. R R ,  107 N.  C. 722; 
Timber Co. v. Brooks, 109 N.  C. 700; Sprague v. Bond, 113 N. C. 554; 
Wallace v. Grizzard, 114 N.  C .  493; Burnett v. RE,  120 N. C. 517; 
Hobbs v. Bland, 124 N. C. 287; S. v. Parker, 134 N .  C. 211; Westfeldt  
v. Adams, 135 N. C.  600; White v. Eley,  145 N. C. 36; Manning v. 
Fountain, 147 N. C. 19; Cuthbertson v. Austin, 152 N. C. 337; Shell v. 
Aiken, 155 N.  C. 213; Robertson v. Halton, 156 N. C. 221; Fields v. 
Brown, 160 N. C. 300. 

JOHN BARDEN v. DANIEL SOUTHERLAND. 

A bond signed by the defendant before the name of the obligee or the amount 
thereof is ineerted, is  not the deed of the defendant, and cannot be recover- 
ed, although several payments hare been made thereon. 

CIVIL ACTION, commenced in a Justice's Court, and carried by appeal 
to the Superior Court of DUPLIN County, where it  was tried before 
Clarke, J., a t  Spring Term, 1873. 

The plaintiff, as assignee, brings his suit on the following bond: 
"$300. One day after date, we or either of us, promise to pay 
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Wells Boney or bearer, three hundred dollars, for valuc received. 
SOUTHERLAND & BLACK,  SEAL+.^ 
DANIEL SOUTWEIZLAND, [SEAL. J 
D. HOWELL. [ ~ E A L . ]  

August 26th, 1852." 
On this note or bond were endorsed the following payments: 
"Received on the within note seventy-five dollars. 
Oct. 14th, 1856. WELLS BONEY." 
"Received on the within note, one hundred dollars, 17th February, 

1859." 
(529) "Received on the within note, one hundred dollars, July 7th, 

1859." 
Also the name of "L. A. Merriman" as endorser. 
The above bond was signed and sealed by the defcndant, the name 

of the obligee, ('Wells Boney" and of the sum of "three hundred dollars" 
being blank, as  the surety of Southerland & Black, ah  the solicitation of 
the senior member of that firm, and i t  was taken by said Southerland, 
of the firm of Southerland & Black, so signed, t o  Wells Boney, and after 
agreement with him as to the sum, &c., the name of Wells Boney was 
inserted as  obligee, and the words "three hundred dollars," as the sum 
in said bond filled up and delivered to the said Wells Boney, who gave 
the money upon it. Thc defendant was not prcsent, nor did he see 
said bond, or do any act relating thereto after signing and delivering 
the said bond, until just prior to the commencement of this action, 
when the plaintiff demanded payment and was refused. 

The payments were made as endorsed. The bond was passed by the 
obligee, Wells Boney, just prior t o  the beginning of this action, Ito L. A. 
Merriman for value, and by him endorsed to the plaintiff. The de- 
fendant pleads that  the bond is not his bond; that  having signed and 
sealed i t  when there was no obligee, nor sum mentioned, which were 
inscrted after the signing and sealing and in his absence, that  the same 
is void. 

There was a judgment for defendant in the Justice's Court. In the 
Superior Court the judgment was reversed, and the defendant appeal- 
ed. 

No counsel in this Court for appellant. 
Allen and Smith & Strong contra. 

RODMAN, J. This case so closely resembles Bland v. O'Hagan, 64 
N. C. 471, in all material respects, that the reasons given there may be 
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as for the reasons of our decision now. The bond is not the deed 
of the defendant. (530) 

It may be, that  when the Legislature made bonds nego- 
tiable, it would have been well if the Courts had interpreted the act, 
as putting them in all respects on the footing of promissory noltes. 
They did not do so, but continued to  regard them in all respects, except 
so far as  they were directly affected by the act, as  instruments under 
seal, requiring delivery to  a certain obligee, &c. We do not, feel a t  
liberty to  reverse so long a series of decisions, because we could not 
do so without injury to  those who have acted upon the presumpltion 
that they declared the law. If any change is desirable i t  must come 
from the Legislature. 

YER CURIAM. Judgment below reversed, and judgment for de- 
fendants. 

Rollins v. Ebbs, 138 N. C. 150; Bank v. Wimbish, 192 N. C. 555. 

111 an indictment containing two counts, one for  Larceny and the other for 
Receiving stolen goods, the jury may bring in a general verdict of guilty, 
the grade of punishment being the same for each offence. 

INDICTMENT, charging the defendant with larceny and receiving 
stolen goods, tried before his Honor, Judge C'larlce, a t  Fall Term, 1873, 
of the Superior Court of WILSON County. 

The jury found the defendant guilty generally, on the t r i d  of rthe 
indicltment, which contained two counts: one for stealing, and the other 
for receiving stolen goods. Defendant moved for an arrest of judg- 
ment, because the verdict was too general, i t  being "inconsistent and 
absurd" to find the defendant guilty of stealing certain property, and 
:tt the same time guilty of receiving such property, knowing i t  to  
bc stolen. No judgment could be given on such verdict. (531) 

13s Honor refused the motion and gave judgment against 
the defendant, from which jud,ment he appealed. 

Faircloth & Granger for appellant, cited and relied on the case of 
the State v. Worthington, 64 N. C. 594. 

Attorney General Hargroue, for the State, cited see. 23, chap. 35, 
Rev. Code, which provides for the joinder of the two counts as contain- 
cd in the indictment under review; also the decision of this Court in the 
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State v. Speight, 69 N. C. 72, in which a general verdict of guilty upon 
a similar indictment was upheld. 

PEARSON, C. J. On the argument it was conceded by the counsel of 
the defendant, that State v. Speight, 69 N. C. 72, was decisive against 
him. It is there said, "It may be that the prisoner stole the spirits of 
turpentine, or received the spirits of turpentine, knowing i t  t o  have 
been stolen. The grade of offence and the punishment are the same, 
and the joinder of the two counts is allowed by statute, because of the 
difficulty of proving whether lthe prisoner stole the thing himself or got 
some one else to steal i t  for him, or received i t  from some person, know- 
ing it to  have been stolen; and i t  is decided that by force of the statute, 
upon an indictment charging the prisoner with s~tealing the article in 
one count, or with receiving the article knowing i t  t o  have been stolen, 
in another count, judgment may be rendered upon a general verdict, 
finding the defendant guilty in manner and form as charged." 

It will be noted the decision is put upon the effect of the statute, 
and no reference is made to the remarks in State v. Worthington, 64 
N. C. 594: "Where several counts in an indictment set out different 
ways in which the crime was committed, the jury need not find in 
which of the ways ilt was committed, but may find a general verdict; 
but when the indictment cha~ges two distinct offences of different 

grades and of such a nature that  if the defendant be guilty of 
(532) one, he cannot be guilty of the other, no judgment can be render- 

ed on a general verdict. These difficulties are all put out the 
way by amendment." 

The remarks in this case refer to the common law, and no reference 
is made to the statute by which the offences are put on the same 
grade. 

This will seem 60 reconcile the two cases, or rather to show that the 
discrepancy happened because in the first case the remark was made 
as if the matter was a t  common law without adverting to the statute 
by which the distinction is removed. 

No error. This will be certified. 
PER CURIAM. Judgment affirmed. 

S. v. Lawrence, 81 PIIT. C. 526; S. v. Morrison, 85 N. C. 563; S. v. 
Carter, 113 N. C 61-0. 
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C. F. LOWE AND WIFE AND OTHERS V. THE BOARD O F  COMMISSIONERS 
OF DAVIDSON COUNTY. 

When the dissolution of a n  injunction would be equivalent to a dismissal of 
the action, if a reasonable doubt exists i n  the mind of the  Court, whether 
the equity of the complaint be sufficiently negatived by the answer, the 
Court will not dissolve the injunction but continue it to the hearing. 

CIVIL ACTION, motion t o  dissolve an injunction, heard by his Honor, 
Cloud, J., a t  the Spring Term, 1873, of DAVIDSON Superior Court. 

Upon the application of the plaintiffs to  his Honor, Judge Cloud, a t  
Chambers, an injunction issued to defendants on the 22d of April, 1873, 
restraining them from selling certain lots belonging (to the county, 
situate in the t o m  of Lexington, and which the Board had 
wdered to be sold for certain purposes. (533) 

The defendants, after due notice, moved, on the 5th of May 
following, t o  vacate the order of injunction, which motion his Honor 
refused, and continued the restraining order t o  the hearing. Erom this 
decision of his Honor, defendants appealed. 

McCorkle for appellants. 
Bailey contra. 

BYNUM, J .  The injunctive relief, sought in this action, is not auxil- 
iary t o  another and main relief, but is the main relief itself, and the 
object of the action, therefore, the dissolution of the injunction would 
be equivalent t o  a dismissal of the action. I n  such cases where a 
reasonable doubt exists in the mind of the Court, whether the equity 
of the complaint is sufficiently negatived by the answer, the Court will 
not dissolve the injunction, but continue t o  the hearing. Much must 
depend upon the sound discretion of the Court to  whom the question 
of dissolution is preferred. James v. Lemley, 37 N. C. 278; Miller v. 
Washburne, 38 N. C. 161. I n  this case the answer does not remove 
such reasonable doubt, created by the complaint and affidavit, without 
which removal, according to the principles of this Court, the injunction 
ought not t o  be disolved before the hearing. The novel and important 
questions raised by the pleadings and ably discussed before us, do not 
come up for decision now. 

PER CURIAM. Judgment affirmed. 

Marshall v. Commissioners, 89 N. C. 107; Jones v. Buxton, 121 N.  C. 
286; Vickers v. Durham, 132 N. C. 882; Solomon v. Sererage Co., 133 
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N. C. 150; Cobb v. Clegg, 137 N. C. 159; Zeiger v. Stephenson, 153 N. 
C. 530; S. v. Scott, 182 N. C. 882; Sanders v. Ins. C'o., 183 N. C. 67. 

an action for the possession of personal property, under see. 176, C. C. P., a 
third party claiming such property, lasses his right to be made a party to 
the suit, after a lapse of three years from t&e filing his affidavit and his 
moltion to allow him to inlterplead. 

Wheth~er such claimant can appeal from an order of the presiding Judge, re 
fusing his uppliw~tion to be made a party-Quere. 

CIVIL ACTION for the claim and delivery of personal property tried 
before Cloud, J., a t  the Spring Term, 1873, of STOKES Superior 

(534) Court, to which i t  had been removed from Forsythe Superior 
Court. 

A third party, W. B. Hampton, applied to  be made a party defend- 
ant, which application his Honor refused, on ;the ground that he had 
lost such right by his own laches. From the order refusing the motion, 
W. B. Hampton appealed. 

The facts pertinent to the point decided, are stated in ithe opinion 
of the Court. 

T. J .  Wilson and Gr8ay for  appellant. 
Scales cf? Xcales and McCorlcle c!k Bailey, contra. 

RODMAN, J. This was an action to recover three stage coaches, 
eight horses, and eight sets of harness. 

The plaintiff claimed and obtained the immediate delivery by pro- 
ceedings under sec. 176 et seq. of C. C. P. The summons was return- 
able to Spring Term, 1870, of Forsythe Superior Court. In April, 1870, 
W. B. Hampton (not the original defendant, Hampton,) made affidavit 
that two of ithe coaches and one of the horscs claimed by the pIaintiff, 
were his property, and served a copy on ithe sheriff, under sec. 186, C. 
C. P. 

March, one of the defendants, disclaimed title to the property; and 
afterwards Ephraim Hampton, the other defendant, became bankrupt. 
At Spring Term, 1873, W. B. Hampton moved, under sec. 65, C. C. P., 
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to be madie a party to the action. The Judge refused the ap- 
plication, and W. B. Hampton appealed. (535) 

We think it a t  least doubtful whether W. B. Hampton had 
a right to appeal from such refusal. But conceding, for the sake of 
the argument only, that  he had, we concur with the Judge, that  he had 
lost his right to be made a party by his laches. 

Section 186, C. C. P., is intended only for the benefit of the sheriff, 
and to  enable him to protect himself against !the claim of the third 
pasty, by taking from the plaintiff an indemnity against such claim, 
before he delivers the property to him. It does not amount, on the 
part of the lthird claimant, to  becoming a party to thc action, it is not 
a necessary step in that  direction, and the third claimant may become 
a pasty under sec. 65, without having made and served such affidavit. 
By the failure to do so, he would have lost his right to sue the sheriff 
for the ltrespass, but on becoming a party might obtain judgment 
against the plaintiff for restitution. W. B. Hampton was entitled to 
become a party if he had applied in reasonable time. But he has wait- 
ed for more than three years after the seizure, until his claim appears 
ak least to be barred by the statute of limitations, and he shows no 
excuse for the delay. We concur with the Judge below, that  he has 
waived his right by the delay. 

PER CURIAM. Judgment affirmed. 

Sims v. Goettle, 82 N. C. 272. 

WESLEY MAYFIELD v. ALEXANDER JONES. 

When, in  his complaint, the plaintiff demands unliquidated damages, there 
must be an enquiry to ascertain the amount thereof. 

CIVIL ACTION, for the recovery of the value of a mule, tried before 
his Honor, Judge Watts, a t  Fall Term, 1873, of GRANVILLE SU- 
perior Court. (536) 

The plaintiff alleges that the defendant converted to his 
own use, a mule belonging to him, of the value of $200. Defendant 
answers with a general denial. 

At Fall Term, 1873, the Court required the defendant to give addi- 
tional security or justify on or before the second day of the next term. 
This lthe defendant failing to do, the plaintiff moved for and obtained 
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judgment against him for $200; from which judgment, defendant ap- 
pealed. 

Batchelor, Edwards d% Batchelor for appellant. 
Attorney General Hargrove, contra. 

PEARSON, C. J. The complaint demands $200 for the wrongful con- 
version of a mule. In some way or other, not apparent upon the face 
of the record, the defendant is made to give a bond and security "for 
the defence of said suit," and after many continuances, upon a rule to 
justify the former bond or give additional security, there is judgment 
that  the plaintiff recover the sum of $200 and coat of suit, according 
to  his complaint. 

The demand was for unliquidated damages, and considering it as a 
judgment by default, there ought to have been an inquiry as to the 
amount of the damages. 

There is error. Judgment reversed. This will be certified to the 
end that  the pleading may be amended, so that the record may show 
whether the plaintiff sues for the note as in detinue or replevin, or sues 
for damages as in trespass or trover. 

PER CURIAM. Judgment reversed. 

Wynne 2.. Prairie, 8G N. C. 77; Rogers v. Moore, 86 N .  C. 87. 

H. C. WALL AND OTHERS V. HENRY FAIRLEY AND OTHERS. 

The presiding Judge, on a trial in  the Court below, has  the power in his dis- 
cretion to allow o r  refuse amendments to the pleadings. 

MOTION, by plaintiffs, to  amend the pleadings, heard a t  Spring Term, 
1873, before his Honor, Buxton,  J., of the Superior Court of 

(537) RICHMOND County. 
The amendment asked, consisted in substituting an amended 

complaint in lieu of the original, which the counsel represented to his 
Honor had been filed under a misapprehension of the facts of the case; 
rthe true state of which had come to light since the original was filed. 

The Court allowed the amendment, from which order, defendants 
appealed. 

W. M c L .  M c K a y  and McNeil l  for appellant. 
Batt le Rr Son, contra. 
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READE, J. The power of the Court below to allow the amendment, 
is the only question. And about that there is no doubt. The case of 
Robinson v. Willoughby, 67 N. C. 84, is decidedly in point in favor of 
the power. 

There is no error. This will be certified. 
PER CURIAM. Order affirmed. 

GIDEON PERRY AND OTHERS V. H. R f .  TUPPER. 

Whenever a party is put out of possession by process of law, and the proceed- 
ings a r e  adjudged void, a n  order for a writ of restitution is  a pant of rthe 
judgment, and should be made. 

CIVIL ACTION, commenced in a Justice's Court rto recover the posses- 
sion of a certain house and lot, tried before Watts, J., at  the 
January Term, 1874, of WAKE Superior Court. (538) 

Upon the hearing, the defendant's counsel moved to quash 
the proceedings and for a writ of resltitution of the land, of which the 
plaintiffs had obtained possession under a writ of possession issued be- 
tween the time when the appeal was prayed and the appeal bond given 
-the morning thereafter-on the ground of the want of jurisdiction of 
the Justice. 

The plainltiff made no resistance to the motion to  quash, which was 
granted by the Judge, but resisted the motion for an order for a writ 
of restitution, and proposed to show that plaintiff had title to the land 
and the defendant was a 'trespasser. The defendant insisted that he 
was entitled to the writ, and that the evidence offered was inadmissible. 

The Court was of opinion that the issuing of the writ was within the 
discretion of the Court, and in exercisng that, declined to  grant the 
motion for restitution. From this refusal the defendant appealed. 

Fowle and Lewis for the plaintiff. 
Smith & Strong and Rogers for the defendant. 

PEARSON, C. J. Whenever a, party is put out of possession by pro- 
cess of law, and the proceedings are adjudged void, an order for a writ 
of restitution is a part of the judgment. 

Mr. Fowle says: "The affidavit on which the summons issued states 
that  the defendant entered as a trespasser, and the motion to 
quash for want of jurisdiction admits the fact, that the defend- (539) 
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ant is a trespasser. Will the Court countenance a trespasser by re- 
storing the possession to him?" 

Eeply. The proceeding is not simply void for some irregularity, 
but was void ab initio, for the want of jurisdicltion; so the plaintiffs get 
into possession by an  abuse of the process of ithe law. Can the Cour;t 
countenance an  abuse of the process of the law, by permitting the 
plaintiffs to retain the fruit of )their wrongful act? The only mode 
to prevent such abuses of judicial process is t o  put the parhies in statu 
quo. 

I n  The  King v. Wilson, 3 Adol. and Ell., 817, 30 Eng., C. S. rep. 228, 
it is said by the Court: "It has been said, that the Coud will not do 
thls, (that is, order a writ of restitution) unless the party unlawfully 
dispossessed, should appear to have title $0 the premises; a most incon- 
venient inquiry, upon affidavits, and n course full of danger to the 
public peace as protecting the executing of an  unlawful sentence." 

In Watson v. Trustees 47 N. C. 212, the Court say: "We are satis- 
fied that khe general rule has been to grant the writ of restitution, upon 
quashing the proceedings on a conviction under the statute of Forcible 
Entry and Detainer." And the Court, inasmuch as "the writ is not 
demandable, ex rigore juris," under the very peculiar circumstances of 
the case brought to the notice of khe Court by the finding of ithe 
inquisition, m d  the petition of the defendant for the writ of recorduri, 
held that the Judge in the Court below ought t o  have refused to  order 
the writ of restitution. 

In Mitchell v. Fleming, 25 N. C. 128, the proceedings being quashed, 
the writ of restitution was ordered as a matter of course. 

I n  our case, without giving any reason, or finding any fact, and 
without evidence, the Judge says: "ecce volo," and refuses t o  make an 
ordinary part of the judgment quashing the proceedings. 

The error is too palpable to admit of discussion. Dulin v. Howard, 
66 N. C., 433. 

(540) Judgment reversed. This wiIl be certified to  the end that, a 
writ of restitution may issue. 

PEE CURIAM. Judgment reversed. 

Sc. 71 N. C. 356; McMiZlan v. Love, 72 N. C. 19; Heath v. Bishop, 
72 N. C. 457; Perry v. Shepperd, 78 N. C. 87; Lane v. Morton, 81 N. C. 
41; Manix v. Howard, 82 N. C. 129; Meroney v. Wright, 84 N. C. 339; 
Devries v. Summit, 86 N. C. 134; Cottingham v. McKay, 86 N. C. 244; 
Reed v. Emcm, 86 N. C. 726; Noville v. Dew, 94 N. C. 47; Lytle v.  
Lytle, 94 N. C. 525; RR v. RR, 108 N. C. 306; Robinson v.  McDowell, 
325 N. C. 344; Mfg. Co. v. Rhodes, 152 N. C. 637. 
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ANDERSON KIRBY ?. M. MASTEN, SHERIET, AND OTHE&~. 

The aats and declarations of a vendor, while in possession of the property sold, 
are competent, both to prove the faat of possession and conitrol, and to 
qualify the extent and purpose of ithe possession. 

CIVIL ACTION, Trover under the former system, tried a t  Spring Term, 
1873, of FORSYTHE Superior Court, before Cloud J. 

The appeal was taken by defendants, for alleged error on the (540) 
part of his Honor in admitting certain evidence. All the facts 
necessary to an understanding of the point decided, are stated in the 
opinion of the Court. 

T. J .  Wilson, Masten, Scales & Scales and Gray for appellants. 
McCorlcls & Bailey, contra. 

KODMAN, J. This was an action of trover begun in February, 1868, 
for the conversion of certain personal property, sold by the defendant 
Masten, as sheriff, on the 12th of February, 1868, under executions 
upon Justice's judgment against Isaac Lester. 

The plaintiff claimed under a sale to him by Lester of 25th of Janu- 
ary, 1868, and a bill of sale of 29th of January, 1868. The defence 
was that  the sale was fraudulent as t o  the creditors of Lester. 

The jury, under the charge of the Judge, found a verdict for the de- 
fendants. 

The only exceptions are by the plaintiff by reason of the ad- (541) 
mission of certain evidence. 

The evidence objected to and received, was a11 of the same general 
character, and the same principle applies to all of it. It consisted of 
acts and declarations of Lester, after his sale to plaintiff and before the 
sale by the sheriff, upon and with respect to the property in question, 
done and made in the absence of the plaintiff, but while Lester was in 
the possession and control of the property, with the knowledge and ac- 
quiesence of the plaintiff. It is certainly the general law that  the 
acts and declarations of a vendor after the sale, and after he has 
parted with the possession of property, axe not evidence against his 
vendee to prove the sale fraudulent. 

It is equally clear that  possession held by the vendor after the sale, 
with ithe consent or acquiesence of the vendee, is evidence more or less 
strong, according to the circumstances that the sale was fraudulent. 
Twine's case, 1 Smith's L. C. 2 notes. 

This being so, it must follow that the acts and declarations of the 
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STENHOUSE v. RR. 

vendor while in possession, are competent both to  prove the fact of 
possession and control, and to  quality the extent and purpose of the 
possession. They are part of the res gestae. The plaintiff cannot 
justly complain of this, because having left the vendor in possession, 
he has left i t  a question whether the possession was retained by the 
vendor for his own benefit or not, which must be determined by the 
circumstances, of which the acts and declarations of the vendor respeot- 
ing the property axe part. 

We concur with the Judge that the evidence was competent. 
PER CURIAM. Judgment affirmed. 

Yates v. Yates, 76 N. C. 147; Gidney v. Logan, 79 N. C. 217; Hilliard 
v. Phillips, 81 N. C. 104; Nelson v .  Whitfield, 82 N. C. 51; Gadsby v. 
Dyer, 91 N. C. 315; Shafler v. Gaynor, 117 N. C. 24; Bank v. Levy, 
138 N. C. 278; Bivings v. Gosnell, 141 N. C. 343; Clary v. Hatton, 152 
N. C. 110. 

STENHOUSE, McCAULEY & GO. v. CHARLOTTE, COLUMBIA & AUGUSTA 
RAILROAD COMPANY. 

Evidence of what a n  agent said in regard to a transaction already passed, 
but while his agency for .similar objmts still continued, is not admissible 
to prove the contnact itself, although, it is competent to contradict the 
statement of the agent that no such contract was made. 

If such evidence is, after objection, received generally, without conking it to 
the  contradiction of the  statement of the agenit, i t  is error, and erutitles 
the party objecting to its reception to a new trial. 

CIVIL ACTION, upon an alleged contract to transpolrt cotton, tried be- 
fore his Honor, Moore, J., a t  the (Special) July Term, 1873, of 

(542) the Superior Court of MECKLENBURG County. 
One of the plaintiffs testified, that  in September, 1870, he 

made a contract with one W. W. Pegram, who was then aclting as the 
local agent of defendant a t  the depot, in Charlotte, for the reception and 
transportation of cotton a t  that place for New York, a t  the rate of 
$2.78 per bale from Charlotte via Charleston to New York, from that 
time to the lsit of January, 1871. The plaintiffs were cotton buyers and 
in pursuance of rthe contrac6 delivered to  defendants 592 bales of cot- 
ton, which were shipped a t  that rate. That  on the 11th October, plain- 
tiffs were notified by said agenk that  the defendants refused to  carry 
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any more a t  that  rarte, and claimed the right t o  do so because no such 
alleged contract had been made. The plaintiffs offered to deliver 
cotton to defendants after the refusal, for shipment to New York, and 
mere read3y to fulfill the contract on their part, but defendants refused 
t o  receive and ship the same. That from the 11th of October, 1870, to 
the 1st of January, 1871, plaintiffs bought and shipped to New York 
over other railroad routes 3,528 bales of cotton, 611 of which they had 
t o  pay a t  the rate of $3.50 per bale. , 

Pegram, the agent, testified that he made no such contract as  above 
stated, and had no authorilty as agent t o  make any such contract, as 
testified to by the plaintiff that on the 28th of September, 1870, 
he showed one of the plaintiffs a telegraphic dispatch, of which (543) 
the fol lo~ing is a copy, via: 

CHARLESTON, Sept. 28th, 1870. 
W. W. Pegrant: We will maintain those rates until January lst, un- 

less you can do better. 
E. H. BARNWELL. 

That on the 27th of said month, the witness had ltelegraphed to said 
Barnwell to know if the railroad and the shipping line from Charleston 
to  New York would co-operate with defendants in conveying cotton 
from Charlotte to New York for $3 per bale; ithat he informed the 
plaintiff of the contents of both dispatches, and offered to contract 
with him for the carring of his cotton upon those terms, which pro- 
posal he refused to accept. That the only authority he had to make any 
contract for the carrying of cotton to  New York, was what was contain- 
ed in said telegram and certain letters, (which, as the case was decided 
on another point,) are unnecessary to set out. This witness, Peg rm,  
further stated, that in or about the early part of September, 1870, the 
defendant had carried some cotton for plaintiffs from Chmloltte to New 
York, via Charleston, a t  275 per bale. 

C. H. Elms stated that on some occasion, when, he could not say, he 
was a t  the depot when one of the plaintiffs, Mr. McCauley, had a con- 
versation with the wiltness, Pegram, and offered to  ship a lot of cotton 
over the defendant's road according to a contract wherein he alleged 
he had for its shipment over defendant's road with Pegram. This 
witness was unable to state what the contract was. Defendants ex- 
cepted to this testimony; i t  was ruled competent by the Court. 

One Wilson McComb, a colored man, testified that he was in the em- 
ployment of the plaintiffs, and marked and prepared their cotton for 
shipping; that on one occasion he heard Pegram say, that he had made 
a contract for the shipping of plaintiff's cotton, which would relieve 



I N  'THE SUPREME COURT. [To  

him af the trouble of itrucking the cotton on the  platform. 
(544) When this conversation occurred, he could not say. 

His Honor was asked by the defendant to charge, that 
Pegram, as a mere local agent, had no authority to make such a con- 
traclt as stated by McCauley, one of the plaintiffs. That  the jury must 
decide the question, as to whether there was such a contract by exarnin- 
ing and conciliating all the testimony in the case. That  the testimony 
of McComb as to the declaration of Pegram, could only be used a s  a 
means of testing the truth of Pcgram's statement; and that if the jury 
believed that Pegram had given a correct account of the matter of his 
arrangement with the plaintiffs, they could not recover. 

His Honor charged that  Pegram had a right to  make the contract, 
testified Ito by McCombs, and as t o  the other prayer of defendant, the 
Court did not respond t o  it. 

The ,jury returned a verdict for the plaintiffs. Rule for a new trial 
granted and discharged. Judgment in accordance with the verdict, 
and appeal by the defendant. 

(The plaintiffs filed an amended statement of the case in some 
particulars, which not being pertinen6 to  the point decided, is omitted.) 

Wilson & Son, and R. Barringer for appellant. 
Quion, contra. 

READE, J. The plaintiff alleges that he made a contract with the 
defendant, through his agent, Pegram, to  transport his cotton to market 
a t  a given price, and that  the defendan6 failed to  comply with the con- 
tract, by reason of which plaintiff was injured, &c. The defendant de- 
nied that Pegram was authorized to contract, or that  he did in fact 
contract. 

The power in Pegram to contract seems to  be clear. He was the 
local agent a t  the depot from which the plaintiff's cotton was to be 
shipped, and was in the habit of making contracts for transportation 
with ithe plaintiff and others, and the telegrams, which are a p a d  of 

the case, show that  he was authorized Ito contract. We agree 
(545) with his Honor in that. 

Plaintiff swore upon the trial that he did make the alleged 
contract with Pegram. Pegram, for the defendant, swore that he did 
not. The plaintiff then introduced two witnesses, McCombs and Elms, 
who testified that after the contract was alleged to have been made, 
they heard Pegram say that  he had made a contract with plaintiff. 
The testimony of McCombs and Elms was clearly competent to con- 
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tradict and discredit Pegram, but i t  was not competent for the purpose 
of proving the contract. And yeh i t  was introduced generally. The 
defendant could not object to the competency of the declarations of 
P e g r m ,  because they were competent to discredit him, but the defend- 
an t  had the right to have the jury instructed, that while the declara- 
tions of Pegram, as proved by McCombs, were competent to discredit 
him, yet they were not competent to prove the contract. And the de- 
fendant asked for this instruction and his Honor refused to give it. I n  1 
Green. Ev. sec. 113, note 2 on page 134, i t  is said, that "whether the 
declaration or admission of the agent made in regard to a transaction 
already passed, but while his agency for similar objects still continues, 
will bind the principal, does not appear to have been expressly decided, 
but the weight of authority is in the negative." Numerous cases are 
cited. That is our case. We have decided the same question in the same 
way at  this term in the case of McComb v. RR, ante, 178. 

There is error. 
PER CURIAM. Venire de novo. 

Henry v. Willard, 73 N. 6 .43 ;  Darlington v. Telegraph Co. 127 N. C. 
450. 

R O B E R T  M A Y N A R D  v. MATTIIETV M O O R E .  

The deed from a sheriff to the purchaser of land sold under a .verb. em., is 
evidence on a question of title, notwithstanding thest is endorsed on such 
ven, ex. a memorandum tha~t  there was "no sale fo; want of compliance." 

CIVIL ACTION, to  recover possession of real estate, tried before 
Tourgee, J., a t  Fall Term, 1873, of ALAMANCE Superior Court. 

The plaintiff claimed the land in dispute under a sheriff's (546) 
deed, and on the trial showed a judgment against the defendant 
and in favor of one Jeremiah Holt, obtained at  the December Term, 
1861, of the late Court of Pleas and Quaslter Sessions, for $150. He 
also showed a fi. fa. issued upon said judgment and returned by the 
sheriff of Alamance county, levied upon the land in question, and also 
a venditioni exponas, issued to the sheriff, commanding him to sell the 
said land in accord,ance with the said levy. Plaintiff then exhibit- 
ed a deed from the sheriff conveying to him the land sold, in which 
conveyance was recited the judgment fi. fa. and ven, ex., and also 
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the saIe of said Iand under the uen. ex., on a certain day, at  which 
sale one J .  G. Moore became the purchaser, and assigned his bid 
to the plaintiff. 

The defendant objected to  the introduction of lthis deed as evidence, 
for the reason that upon the ven. ex. was the folIowing endorsement (in 
pencil) : "J. G. Moore, $120," and in ink, "no sale for want of compli- 
ance." His Honor held that the indorsement was immaterial and 
incompetent. Defendant excepted. 

The defendant then offered to  introduce W. J. Murray, a former 
deputy sheriff of said county, who made the levy and sale, to contradict 
the recital in the deed, and also to  prove that Moore failed to  comply 
with the lterms of the sale by paying the money; that he made the 
return of no sale upon the ven. ex. and returned i t  to the Clerk on the 
20th October, 1869; that the assignment of his bid by Moore was not 
made until 1871; that the plainltiff agreed to pay the judgment of Holt, 

if the sheriff would execute to  him s deed t o  defendant's land; 
(547) and that in pursuance of such agreement, the sheriff executed 

the deed offered in evidence. That a t  the time of the execution 
of said deed, the sheriff had no other process in his hands against the 
defendant, and had none since the return of the ven. ex. mentioned be- 
fore. 

Plaintiff objected to  (the introduction of this evidence; objection SU- 

stained, and defendant again excepted. 
Verdict and judgment for the plaintiff. Appeal by the defendant. 

Graham & Graham for appellant. 

I. A plaintiff in ejectment can only recover upon his own good title. 
Duncan v. Duncan, 25 N. C. 317. 

11. The purchaser a t  an execution sale must show the judgment, ex- 
ecution, sale, and sheriff's deed, as against the defendant in the execu- 
tion. Duncan v. Duncan, 25 N. C. 317. 

A sale is one of the necessary component parts of the title; vide 
Blanchard v. Blanchard, 25 N. C. 105; Dobson v. Murphy, 18 N. C. 
586; Festerman v. Poe, 19 N. C. 103; Davidson v. Porest 14 N. C. 1; 
Huggins v. Ketchum, 20 N. C. 550; Jennings v .  Stafford, 23 N. C. 404. 

The simple production of judgment, fi. fa. and ven. ex., does not au- 
thorize the showing of a deed unless a sale is also shown, more especial- 
ly is this lthe case where the return on the ven. ex., shows that there was 
no sale. 

One claiming to  be a purchaser a t  a sheriff's sale who, by his own 
evidence, shows there was no sale, certainly should not recover. 
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Parol evidence, as between parties and privies, is not admissible t o  
alter, contradict or vary a written instrument; but between a paslty and 
a stranger this is different. Bac. Ab., 3, p. 616. 

Parol evidence is admissible t o  ascertain a fact collateral to the writ- 
ten instrument. Rex v. Lainden, 8 T. R., 379; Brooks v. Met- 
calf, 2 Mep., 283 Bac. Ab., 3 616. (548) 

The recital in a sheriff's deed is not an essential part, i t  
affirms no fact, and will not amount t o  an estoppel. DANIEL, J., 
arguendo, in Huggins v. Ketchum, 20 N. C. 414; Hardin v. Cheek, 48 
N. C. 135; Bryan v. Hubbs, 69 N. C., 423; Knight v. Leake, 19 N. C. 
133. 

Boyd, contra. 

In  ejectment for land purchased a t  a sheriff's sale, under execution, 
the plaintiff need show as against the defendant in the execution only, 
lst ,  a judgment, 2d, an execution giving the sheriff authority to sell, and 
3d, the sheriff's deed. Thompson v. Hodges, 7 N. C. 546. 

The deed is good to  pass the title as against the defendant in the ex- 
ecution notwilthstanding the sheriff's return; for the purchaser's title 
is not dependent upon any special return the sheriff may make on the 
execution. Smith v. Kelly, 7 N. C. 507. See also Hatton v. Dew, 7 
S. C. 260; Graham v. Beman, 13 N. C. 174. 

The sheriff's return is immaterial and cannot affect the right of the 
plaintiff. 

It appears rthat the property of defendant, subject t o  the satisfac- 
tion of a judgment against him, went 60 the satisfaction thereof, there- 
fore defendant suffered no injustice. 

The defendant, in his answer, having made a general denial, he could 
not introduce par01 testimony to explain or contradict, the deed, he 
should have owned fraud or mistake in the deed. 

The sheriff's return in this case shows there was a sale. 
PEARSON, C. J. The deed of the sheriff, dated 5th January, 1870, 

recites that the land was sold a t  public sale, on the 4hh of September, 
1869, when J. G. Moore became the last and highest bidder, a t  $250, 
"who then and there assigned his bid to Robert Maynard," the plaintiff, 
to whom the sheriff executes the deed on payment of the sum 
bid. (549) 

The defendiant objected to the introduction of the deed as 
evidence, for the reason that upon the ven. ex. is the following endorse- 
ment, in pencil, ''$120," and in ink, "No sale for want of compliance." 
His Honor held that  the endorsement was immaterial and incompetent. 
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We concur with his Honor, that the deed was competent evidence, 
notwithstanding the endorsement on the ven. ex. Surely, a question of 
title is not to be disposed of on a question in regard to the competency 
of evidence, by reason of an objection collateral t o  the title. 

We do not concur in the position taken by the counsel of the defend- 
ant, that the return "no sale for want of compliance," is proof thak 
there was no sale. On the contrary, we look upon i t  as a "negative 
pregnant," (as the books term it.) It affirms there was a sale, under 
the writ of ven. ex., but that  the sheriff had made his election to  aban- 
don the contract of sale, because the bidder had failed to comply with 
the terms. But the evidence was material and competent, in order to 
present several questions in regard to the merits of the case. Was this 
evidence of an election on the part of the sheriff to abandon the con- 
tract of sale, conclusive and peremptory? or did the sheriff have a locus 
penitentice, so that he had power to change his purpose, and to receive 
the money from the plaintiff, as assignee of the bidder, and execuite a 
deed for the land? 

This would lead to a further question if the deed of the sheriff be in- 
operative, inasmuch as the plaintiff has discharged the debt, is he not 
substituted to the rights of the creditor, so as to have an equity to 
charge the land with the amount of the judgment which he had paid 
and also to the excess of the price, provided the sheriff has paid such 
excess over t o  the defendant. 

Or is the act of the plaintiff, in paying the money and discharging 
the execution to be deemed so entirely efficacious as t o  leave him with- 
out remedy? Can the defendant, with a good conscience, keep the  

land, and take the benefit of having his debt paid off by the 
(550) plaintiff? 

These questions were all cut 01: by the exclusion of the e n -  
dence as to the endorsements upon the f w d i t i o n i  exponas. We are 
of opinion his Honor erred in rejecting this evidence. 

Judgment reversed. 
PER CURIAM. Venire de novo. 
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WW JOHNSTON v. J. E. RANKIK AND OTHEBS, COMMISSIONERS, &a. 

Although there is no clause in the Constitution of North Carolina which ex- 
pressly prohibits private property from being takm for public use without 
compensation; and although the clause to (that effect in the Constitution 
of the United States applies only to act8 by the Uldted States, and not to 
the governments of the States, yet the principle 1s so ground in mtuml  
equity, that i t  has never been denied to be a part of the law of North 
Carolina. Btate v. Newsorn, 5 Ired. 5 0 ;  Da& v. Railroad, 2 Dev. and Bat. 
451; Btate v. Glenn, 7 Jones, 321; Comzelizcs v. Glenm, Ib. 512. 

The Act of 1863, Private Acts, chap. 47, authorizing the Co~,nlmiasioners of the 
town of Asheville to extend the streeb, kc., is not unconrvtitutiml be- 
cause of the manner therein prescribed, providing compensation to the 
owners of the land taken or injured by extending snch atreets. 

A plaintiff, whose land has been taken by the Commissioners of a town for 
public use, waives all irregularities in the proceedings condemning such 
land, when he appeals from the assessment of damages by the persons ap- 
pointed to assess them. 

Such appeal from the assessment of damages, carries up no other question 
than the amount of the mmpensatlm which the plaioutifE may be entitled 
to ; and the Commissioners are  not guilty of a trespass in proceeding with 
their improvements pending the appeal. 

C~vn ,  ACTION, motion to  dissolve a restraining order, heard by Cloztd, 
J., at the Fall Term, 1873, of TRANSYLVANIA Superior Court. 

The facts pertinent to the points decided are fully stated in the 
opinion of the Court. 

From the judgment of the Court below, continuing the in- (551) 
junction to the hearing, the defendants appealed. 

J .  H .  Merm'mon for appellants, submitted: 

This was an application for an injunction to suspend the ordinary 
business of a corporation. The injunction mas granted contrary to the 
provisions of the Code of Civil Procedure. See sec. 194, C. C. P. 

When a municipal corporation is authorized to make improvements 
and a mode of ascertaining and making compensation for private prop- 
erty therefor is provided, that remedy is exclusive. An action for 
damages for the injury done in taking such property is not maintain- 
able. Abbott's Dig. Law of Corporations, 560, 535, and cases there 
cited; Ibidem 193; McEntyre  v. R.R., 67 N. C. 278, and cases there 
cited and approved; Dillon on Municipal Corporations, sec. 478. See 
particularly Jerome v. Ross, Johnson's N. Y .  Chancery R., vol. 6, p. 
315. 
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As to the mode of getting &he proceedings of municipal corporations 
before the Courts; see Dillon on Cor., sec. 476; High on Inj. sec. 348. 

Nuisances: The jurisdiction to grant relief by injunction against 
nuisances, whether public or private, is founded on the right to re- 
strain the exercise or erection of that from which irreparable damage 
to individuals or great public injury would ensue. It is exercised with 
great caution. Drewry on Inj. 238; High on Inj., sections 486 to 489. 

Equity will not interfere to prevent a contingent nuisance. Drewry 
on Pnj. 248-9; Simpson v. Justice, 43 N. C. 115; Eason v. Jerkins, 17 
N. C. 38;  Barnes v. Calhoun, 37 N. C. 199; Attorney General v. Lea, 
38 N. C. 301; Ellison v. Commissioners, 58 N. C. 57. 

I t  is no ground for an injunction against an execution a t  law that  
the judgment on which i t  issued was irregular and void; for as to that  

the Court of law could give complete relief. Emmons v. 
(552) McKesson, 58 N. C. 92; Partin v. Lutterloh, 58 N. C. 341. 

An injunction to stay proceedings a t  law cannot, except under 
very special circumstances, be granted before answer unless the defend- 
ant is in contempt. Drewry on Inj. 351. Ib. 248: Courts of Equity 
will not ordinarily restrain proceedings of other Courts. 

Irregularities of the proceedings by the town authorities: 
1. Can be remedied by appeal. See sec. 14 of the act of 1863, cited 

in the pleadings. 
2. The plaintiff in this action did appeal and thereby waived the 

irregularity of the notice, if there was any. Little v. May, 10 N. C. 
599; 20 N. C. 358; Taylor v. Marcus, 53 N. C. 402; Abbott's Dig. Law 
of Cor. 187, secs. 70, 71. 

3. An injunction will not be granted on account of irregularities. See 
High on Inj. see. 782. The irregularities can be remedied by certiorari 
or appeal. Dillon on Cor., secs. 470, 476. 

As to the mode of procedure by the town authorities: 
The provisions in the Constilution in relation to trial by jury have 

no relation to cases of ithis kind. Sedgwick on Stat. and Corn. Law, 
529 and 549. 

The bribunal to determine amount of compensation must be creat- 
ed by positive law. Dillon on Cor., sec. 482. 

The power of the Legislature to delegate the right to take private 
property for public use. Dillon on Cor., sec. 467. 

As to the validity of the act of the Legislature cited in the answers 
of the town authorities: 

See Sapona Iron Company v. Holt, 64 N. C. 335; Brodnax v .  Groom, 
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Corn., 64 N. C. 247; Neely v. Craige, 61 N.  C. 187. These cases d a b -  
lish the validity of acts passed during the war. 

See an ordinance declaring what laws in force, &c., ratified Oct. 18, 
1865. Convention Doc., p. 56, a t  the latter part of the book. 

The town authorities the sole judge of the necessity, of making im- 
provements. Dillon on Cor., secs. 465, 466. 

Not ordinarily controlled in the exercise of their powers. (553) 
Dillon on Cor., 58, 59. 

As to the kind of compensation. Sedgwick Stat. and Corn. Law, 502, 
503, 531. 

When the injury inflicted is of a character hhat can properly be met 
by pecuniary compensation, equity will not interfere. Drewry on Inj. 
245. 

The want of jurisdiction may be taken advantage of by answer. 
C. C. P., sec. 98. 

McCorkle & Bailey for plaintiff, submitted the following brief: 
[Case arising under Private Acts of 1862-'63, ch. 47, p. 47, Adjourned 

Session.] 
I. We submit, first, ithah the act in so far as the right of eminent 

domain is concerned is unconstitutional, as i t  deprives persons of their 
"freeholds," &c., otherwise than "by the law of the land." 

/I.) By providing for a jury partial in its very essence and c o r d -  
tution to one of the parties. 

(2.) By ignoring the right of challenge. 
(3.) By failing to provide notice of the selection. Dillon on Mun. 

Corp. sec 471, a t  p. 455, alga secs. 455, 482. 
11. We further submit, that the proceedings were void. It was a 

law suit in which the plaintiff never "had a day in Court." 
(1.) The notice of drawing the jury was for the 26th, and hhe jury 

drawn on the 29th. 
(2.) No right t o  draw except as the day designated in the warrant. 
(3.) No notice t o  the plaintiff of the view. Dillon, sec. 471. 
111. Though an appeal was taken, the defendanhs continue their ir- 

reparable trespasses. 
IV. There was no compensation assessed. We are relieved from 

discussing the question as to what effect the Fourteenth Amend- 
ment to the Federal Constitution has produced in extending the (554) 
operation of the fifth amendment, which provides that "private 
property shall not be taken for public use without just compensation," 
as the charter contemplates the payment of compensation, and by 
section 12 the payment is made a condition precedent to the acquisition 
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of the property. No damages were assessed upon the idea that general 
benefit could be taken into consideration, but independent of the cir- 
cumstance )that the charter contains no provision for deduction even 
in those which do. This Court has held that general benefits enjoyed 
in common with others cannot be taken into consideration. Fredle v. 
R.R. 49 N. C. 89. Judge DILLON, in his invaluable treatise, arrives a t  
the same conclusion. Sec. 477. 

V. The injury khreatened and commenced was in its nature irrepar- 
able, amounting to  destructive trespass, and injunction is the property 
remedy to prevent the irreparable tort. 

The true ground for equitable jurisdiction is not that there is no 
legal relnedy but no adequate. As to right to injunction we cite DiIlon, 
sec. 478; Gower v. Philudelphia, 35 Pa. 231, and especially so where 
thepower of taxation is quite limited, &c. Keene v. Bristol, 26 Pa. 46. 

RODMAN, J. In  this action, the plaintiff seeks to recover damages, 
for a trespass on his land by the defendant and his servants and agents, 
in extending over the land and through the plaintiff's enclosure, a street 
of the town of Asheville. As auxiliary to  such remedy, and to  prevent 
irreparable damage, he asks for an injunction. The injunction was 
ordered, and a t  Transylvania Superior Court the defendants moved 
t o  vacate it, which the Judge refused to  do, and from that  refusal an 
appeal was taken. 

The defendants, in their answer, admit the alleged Itrespass, but jus- 
tify by pleading that  defendant Rankin was a t  the time of %he trespass, 

Mayor of the town of Asheville, and as such, by virtue of an 
(355) act of Assembly, ratified 11th February, 1863, (Privafte Acts of 

1863, ch. 47,) had power to  extend the streets of said town, as 
therein prescribed, and that  he acted in conformity to  said power, and 
in doing so, committed the trespass complained of. 

The  plaintiff contends: 
1. That cthe act of 1863 was unconstitutional, in that  i t  authorized 

the taking of private property, without providing any sufficient means 
for making compensation. 
,:2, That the defendant did not proceed in accordance with that act, 

but irregularly, and so he became a trespasser. 
a .3. That plaintiff having appealed from the verdict in the proceedings, 

had under that act, the defendant, in proceeding after such appeal, and 
during the pendency thereof, became a trespasser. 

If I have, in any wise mistaken .the points taken by the counsel for 
$he plaintiff, or stated them less clearly or forcibly than he would have 
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done, i t  is his own fault, inasmuch as he has failed to state them suc- 
cinctly himself, as i t  was his right and duty to  do. 

1. Notwithstanding there is no clause in the Constitution of North 
Carolina which expressly prohibits private property from being taken 
for public use without compensation; and although the clause to  that  
effect in the Constitution of the United States applies only to acts by 
the United States, and not t o  the government of the State, State v. 
Newsom, 27 N. C. 50, yet the principle is so grounded in natural equity, 
that  i t  has never been denied to be a part of the law of North Carolina. 
Davis v. Railroad, 19 N. C. 451; State v. Glenn, 52 N. C. 321; Cornelius 
v. Glenn, 52 N. C. 512. 

The act of 1863, does provide compensation for one whose property 
is ltaken or injured by extending the streets of Asheville. The plaintiff 
contends, however, rthat the provision of the act, (sec. 12) that  the 
damages shall be assessed by a jury composed of citizens of the town 
is unfair and partial, and so does not secure adequate compensation. 
No man may be a judge or a juror in an action in which he is 
interested; but that remote and indirect interest, which every (556) 
person has in an action, by reason of his residence within a 
municipality, which is a party to, or interested in the ackion, has never 
been held to disqualify him as either. Otherwise a Justice of the 
Peace, or a Judge living in a town or county, could never hear an ac- 
tion to  which the town or county was a party, an objection altogether 
novel. 

The plaintiff also contends, that  inasmuch as the jury found no dam- 
ages to him, they must have acted on the principle of setting off the 
benefits he would receive from the improvement, against the damages 
to him, which mode of assessment is erroneous. As the act prescribes 
no rule for assessing the damages, the fact that the jury assessed them 
upon a wrong principle, cannot render the act unconstitutional. The 
plaintiff may have benefit of his proposition, if he is entitled to  any, 
when the damages shall be assessed in lthe action in which he appealed, 
and which is still pending. It is unnecessary, therefore, t o  consider 
now, what is the rule in such cases. 

2. The proceedings were irregular and void, because the sheriff did 
not proceed with the jury to  view the lands and assess the damages on 
the day named in the notice ito plaintiff, but on a subsequent day, of 
which the plaintiff had no notice. 

If this objection had not been waived by the plaintiff's appeal from 
the assessment of damages, i t  would have been good. The sheriff had 
no jurisdiction to  enter on ithe lands until the plaintiff was made a party 
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to the proceedings by service of notice. The neglect to  proceed on the 
day named, without notice of the postponement to the plaintiff, oper- 
ated as a discontinuance as to him and put him out of Court. He 
might perhaps have regarded all afher proceedings as trespasses, being 
under a warrant which was void as to him for want of notice, or he 
might have brought up the proceedings to the Superior Court by 
recordari, and had them quashed, and then at  least, have brought his 
action for the trespass. But he appeals, and thus vacates the assess- 

ment during the pendency of the appeal. By voluntarily be- 
(557) coming a party, he waives the irregularity of want of notice, and 

gives the Appellate Court jurisdiction to hear the case on the 
merits. 

3. Upon this question we were referred to no authority. If the 
mayor and commissioners were the sole judges of the public use, and 
of the necessity of the occasion, as according to lthe authorities, i t  seems 
that in general, and in absence of special circumstances, they are, 
Dillon Mun. Corp. sec. 465, then the appeal took up nothing for review, 
but the amount of compensation. No want of bona fides is suggested 
in the defendant, nor any special faat to take the case out of the general 
rule. We think, therefore, that the only question carried up was the 
amount of compensation, and this being so, there is nothing to forbid 
*he defendants from proceeding with the improvement pending hhe 
appeal. The law of this State does not require compensation to be 
first made, as that of some States does. See McIntyre v.  R .  R., 67 
N.  C. 278. 

We think there was error in refusing to  vacake the injunction. The 
judgment is therefore reversed and the injunction vacated. But as the 
case is only in this Court upon the interlocutory order, it must be re- 
manded, in order that the Superior Court may proceed according to 
this opinion, which will be certified, 

The defendants will recover costs in this Court. 
PER C U ~ M .  Judgment reversed. 

Comrs. v. Johnston, 71 N. C. 399; Canal Co. v .  McAlis te~,  74 N. C. 
163; R.R. v. McCaskill, 94 N. C. 752; Staton v .  R.R., 111 N. C. 283; 
Eastman v. Comrs., 119 N. C. 505; Phillips v .  Tel. Co., 130 N. C. 520; 
Jones v. Comrs., 130 N. C. 468; Dargan v .  R .  R. 131 N. C. 629; R.R. 
v. Platt Land, 133 N. C. 269; S. v.  Jones, 139 N. C. 620, 623, 638; 
White  v. Lane, 153 N. C. 16; Jefress v. Greenville, 154 N.  C. 495; 
S. v. Haynie, 169 N. C. 280; Parks v. Comrs. 186 N. C. 499; Long v. 
Rockingham, 187 N. C. 203; Shute v .  Monroe, 187 N.  C. 683; S. v. 
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Lumber Co., 199 N. C. 202; Reed v. Cornrs., 209 N. C. 654; Ivester v. 
Winston-Salem, 215 N. C. 5 ;  Raleigh v. Hatcher, 220 N. C. 619; 
Yancey v. Hwy. Corn., 222 N. C. 108; Lewis v. Hwy. Corn., 228 N. C. 
620; Sale v. Hwy. Corn., 242 N. C. 617. 

D. B. DOUGHERTY v. JOEY F. LOGAN. 

The Lien on land acquired by a docketed judgment shall not be lost in favor of 
a judgment subsequently docketed, unless the plaintiff in the la~tker take 
out execution and give the plainttiff in the former twenty days notice be- 
fore the day of sale by the sheriff, and the plaintiff so notified shall fail 
to take out execntion and put it into the sheriff'& hands before the day of 
sale. Rule 19-63 N. C., 669. 

This was a MOTION to his Honor, Judge Mitchell, at Spring Term, 
1873, of ASHE Superior Court, for directions as t o  the applica- 
tion of certain moneys arising from the sale of land under ex- (558) 
ecutions. 

The facts are fully stated in the opinion of the Court. 

W. P. Caldwell for the plaintiff. 
Folk & Armfield and Busbee & Busbee, contra. 

SETTLE, J. The sheriff of Ashe county asks the direction of the 
Cou* as t o  the application of money in his hands, arising from the 
sale of land under three executions, one in favor of Jacob Roten, an- 
other in favor of John Shatley, and a lthird in favor of D. B. Dougherty. 
The judgments, on which the three executions issued, and also a judg- 
ment in favor of one Long, had been regularly docketed in the Superior 
Court of Ashe county; the judgments in favor of Roten and Shatley 
before, and that in favor of Dougherty after the docketing of the 
judgment in favor of Long. 

No execution had issued on the judgment in favor of Long. The 
land did not bring enough to pay all the judgments. 

The question presented for decision is not an  open one. 
We have held in Perry v. Morris, 65 N. C. 221, that the lien on the 

land of lthe defendant, acquired by a docketed judgment, shall not be 
lost in favor of a judgmenk subsequently docketed, unless the plaintiff 
in the latter take out execution and give the plaintiff in the former 
twenty days notice before the day of sale by the sheriff, and the 
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(559) plaintiff so noticed shall fail to  take out execution and put i t  
into the sheriff's hands before the day of sale, as is prescribed in 

the 19th Rule of Practice adopted by ithe Supreme Court, 63 N. C. 669. 
Dougherty having failed to quicken the diligence of Long by the notice 
required in the Rule, there is error in the order directing the applica- 
tion of the fund to the satisfaction of the execution in favor of Dough- 
erty, to  the exclusion of the judgment in favor of Long. 

The fund should be applied to the satisfaction of the judgments in the 
order, in point of time, in which they are entered on the docket. 

Let this be certified. 
PER CUBIAM. Judgment accordingly. 

Dancy v. Hubbs, 71 N. C. 425; Burton v. Spiers, 92 N. C. 508. 

J. X. EIOWIE v. ROBERT R. REA. 

In  an action to recover the stipulated price of certain castings, the defendant 
can show that the castings were not such a s  he contracted for, and were 
not suited to the purposes for which they were designed; and the jury, 
in their verdict, can allow the defendant the difference of value between 
the castings delivered and those contracted for. 

I n  such case the defendant, by receiving the castings, so tha t  he carmot re- 
turn them, does not abandon his right either to sue for a breach of con- 
tract, or to insist, in his defence, on a redaction of the price agreed to be 
paid. 

CIVIL ACTION, up011 an aIleged contrack, tried before Moore, J. ,  a t  
the Special (July) Term, 1873, of the Superior Court of MECKLENBURG 
County. 

The plaintiff, for himself, testified that he agreed to make for de- 
fendant, of cast iron, a large twelve feet driving wheel and arms 

(560) to support it, and also a three-feet pinion to work into the teeth 
of the driving wheel and be driven by it, and other appendages 

not necessary here to mention-the whole to be used in the construction 
of a flouring mill. Plaintiff also stated that he was to  be paid at  the 
rates of 5% cents per pound for the same. That he made the arms 
and segments of the driving wheel and delivered them to  the defendant; 
but that in delivering the casting to the wagons that called for them, 
a mistake was made in the delivery of the proper pinion, and one was 
delivered that was not suited to  or intended to be used or conneclted 
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with rthe large wheel. That he had never delivered the proper pinion, 
though when informed by the defendant thats the machinery would not 
work, and that  rthat part of i t  had been broken in trying it, he offered t o  
send the right pinion in his own wagon; t o  which proposition the de- 
fendant returned no answer. 

Defendant testified that  in the month of June he contracted with the 
plainltiff for the kind of castings stated by him, but with the express 
understanding tha t  he was to  pay for the same $250, and no more; 
tha t  within a month or so after making this contract, the defendant 
sold his real estate and mill site, for which the machinery was intended, 
t o  a Powder Mill Company, which agreed t o  receive the arms and 
wheels contracted for by the defendant. That  he, the defendant, lived 
near the place, and when the machinery was received several months 
afterwards and put up, i t  would not operate, and on the trial several 
1)arts of it was broken, and i t  was thrown aside as useless, After- 
wards the Powder Mill Company put up a wooden circular rim, and to 
i t  bolted the cast iron segments, and getting a new pinion, worked with 
it. Defendant further stated, tfhat the Powder Mill Company received 
the machinery, and never made any claim upon him for its deficiences, 
and had paid him for i t  when at the time of the purchase, the Company 
paid for the mill site and land. Defendant had never offered to  return 
the  machinery, nor asked the plaintiff t o  take i t  back, or exchange it. 

The mill-might engaged upon the work, stated that  he had 
accompanied the diefendant when he contracted with the plain- (561) 
tiff, and specifically described the kind and size of wheels and 
other parts wanted, and that  plaintiff agreed to make the same for 
$250. That after the defend~ant sold the property, he continued to work 
a t  the same mill for the Pomder Mill Company; that  he received the 
castings and arms and pinions, and proceeded to put them up, and on 
trial found that they had not been made in a suitable and workmanlike 
manner, adapted t o  the end for which they were made. That upon 
trial, not gearing hogether properly, and from the segments having 
sprung, or being in a twist, several parts were broken apart and thrown 
aside, and wooden gearing substituted in their place. 

Amongst other things, a t  the request of the plaintiff's counsel, the 
Count charged the jury that  although the castings had been made in 
an  unn~orkmanlike manner, and were not adapted to the purposes de- 
signed, yet if the defendant sold them and received pay for them be- 
fore any part had been delivered, and the Powder Mill Company re- 
ceived the castings and made no complaint t o  the plaintiff or the de- 
fendant on account of (the defects, then the plaintiff should recover the 
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amount contracted to be paid therefor. To this defendant excepted. 
The jury returned a verdict for the plaintiff. Rule for a new trial, 

granted and discharged. Judgment and appeal by the defendant. 

Cfuion and Jones & Johnston for appellant. 
Vance & Dowd, contra. 

BYNUM, J. 1. Formerly it was the practice when an action was 
brought for an  agreed price of work which was rho be performed ac- 
cording to  contract, to  allow the plaintiff t o  recover the stipulated sum, 
leaving the defendant Ito his cross action for breach of the contract; 
because the law construed the contract as  not importing that the per- 

formance of every portion of the work should be a condition 
(562) precedent to the payment of the stipulated price, otherwise the 

least deviation would deprive the plaintiff of the whole price, 
and therefore the defendant was obliged to pay the price and recover 
for any breach of contract on the other side. Such seems to  have been 
his Honor's view in this case, for in effect he charged the jury that the 
defendant, having by his acts accepted the work without complaint, 
was obliged to pay the contract price, although i t  was done in an un- 
workmanlike manner. 

2. But after the case of Barton v. Butler, 9 East. 479, a new depart- 
ure in hhe practice began, and being attended with great convenience, 
has since been generally followed. The defendant was permitted to 
show that rthe work, in consequence of the non performance of the 
contract, was diminished in value, and the rule was established that i t  
was competent for the defendant noit to  set off by a procedure, in the 
nature of a cross action, the amount of damages which he had sustained 
by a breach of the contract, but simply to defend himself by showing 
how much Iess the subject matter of the action was w o ~ t h  by reason 
of the breach of the contract, and to the extent that he obtained an 
abatement of the price he was considered as having received satisfac- 
tion for the breach of contract, and to that extent, but no more, he was 
precluded from recovery in another action. So i t  became established, 
ls t ,  that  the buyer might set up the objective quality of the work in 
diminution of the price; and 2d, that he might bring a cross action if he 
desired to claim special or consequential damages, which latter action 
was not barred by reason of his having obtained a diminution of the 
price in a previous action brought by the vendor. 

3. The third and last improvement in pleading and practice, is that  
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introduced by C. C. P., secs. 100 and 101, wherein the defendant may 
not only set up the defence of a defect in the quality of his purchase 
and reduce the judgment by the amount of the difference in value of 
the article as  contracted for and as received, but he also has the benefit 
of the cross action, and can, by counter claim, obtain affirmative 
relief to the extent of any special or consequential damage su- (563) 
stained. 

Numerous cases establish the foregoing propositions. I n  Poulton v. 
Lattimore, 9 B. & C. 239, the buyer's defence in an action for hhe price 
was successful for the whole amount of the price. The vendor sued to 
recover the price of seed, warranted t o  be good growing seed, which 
the purchaser had sold to two other persons, who proved that the seed 
was worthless, and that they neither had paid or would pay for it. And 
i t  was further held in the same case, thah the buyer might insist on his 
defence without returning or offering to return the seed, and might even 
sustain a direct action for damages against the vendor without previous 
notice. In  Mondell v. Steel, M. & W. 858, a leading case, i t  is held 
that although the buyer, by his acceptance of the article, has the title 
indefeasibly vested in him so that he cannot return it, yet that does 
not constitute an abandonment of his remedy by cross action, or his 
right t o  insist in defence on the reduction of the price. And in Dengle 
v. Hare, 7 C. & B. (N. S.) 145, the Court went farther and held that 
the jury had properly allowed the purchaser the difference of value 
between the article delivered and the article as warranted; and in 
Jones v. Just, 3 Q. B. 197, the buyer recovered as damages £750, al- 
though by reason of a rise in the market he sold the inferior article for 
about as much as he originally gave for it. I n  Randall v. Raper, 27 
Q. B. 266, i t  was held that the buyer could recover all the damages he 
would be liable for to his sub-vendees, although the plaintiff had not 
paid the claims of the sub-vendees, because the buyer was liable over, 
and therefore these damages were the necessary consequence of the 
breach of contract by the original vendor. 

I n  our case the defendant, by his conduct, accepted the machinery 
and made i t  his own, and he is liable for the value of the work as done 
and delivered. The rule for ascertaining the amount due, is ('if the 
work contracted for is worth the sum agreed, what is i t  worth as done?" 
Farmer v. Francis, 34 N. C. 282; Benjamin on Sales, 572-3. 

As the plaintiff appears to  be entitled to recover something (564) 
under our liberal system of pleading, we cannot allow the motion 
to dismiss because of the variance between the allegation and proof, but 
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suggest that the plaintiff amend his complaint so as t o  conform to  his 
proof. 
PER CURIAM. Venire de now. 

McKinnon v .  Mclntosh, 98 N. C. 92; Moss v. Knilting Mills, 190 
N. C. 649; Mason v. Andrews, 191 N. C. 138. 

J. N. UZZLE v. THE COMXISSIONERS O F  FRANKLIN COUNTY. 

Where a plaintiff holds a debt against a county, contracted since the adoption' 
of the Constitution for the  ordinary and necessary expenses of the coun5, 
land where the county has the means to pay the debt, and such plaintiff is 
entitled ta  e peremptory mandamus, and it was error in the Court below 
to refuse it. 

CIVIL ACTION, ltried before Watts, J., a t  the Fall Term, 1873, of the 
Superior Court of FRANKLIN County, upon khe following agreed state 
of facts. 

1. That  the debt sued for by the plaintiff, the amount of which% 
fixed by the judgment in this action, to-wit; $2138.61, was for the 
necessary and ordinary expenses of the county government. 

2. Thalt the tax levied by the State is twenty cents on the one hun- 
dred dollars worth of property, and that  the defendants have levied a 
tax for county purposes of forty cents on the one hundred of property, 
or double the amount of the State tax. 

3. That the curren~t expenses of the county government for the year 
amount to  about six thousand dollars; that the taxes assessed and 
levied on the property of the county for county purposes, amount to 
about eleven thousand dollars. 

4. Thait the sheriff of the county, acting with the approval and au- 
thority of the defendants, is receiving counky scrip in payment 

(565) of these taxes. 
5. That the county of Franklin was indeblted in the sum of 

at  least $15,000 a t  the time of the adoption of the State Constitution; 
that since that itime $10,000 of this debt has been paid out of the county 
taxes. 

A special tax of about $6,000 was levied in 1869. 
Upon the foregoing state of facts, his Honor refused the peremptory 
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mandamus asked for by the plaintiff, whereupon the plaintiff appealed. 

Cooke & Spencer and Merrimon & Ashe for plaintiff. 
Da.vis and Battle & Son, contra. 

READE, J. There was error in refusing the mandamus. The case 
shows tha t  the defendants have ample means with which to  pay the 
plaintiff's debt. The current expenses of the county are $6,000. The 
tax list will raise $11,000, which leaves a surplus of $5,000. Why niay 
not that  pay lthe debt? We infer from what is stated (it  is not plainly 
stated) that  this surplus is applied towards the payment of the ante- 
war county debt. There is no necessity for this; because, although 
tha t  debh has t o  be paid, yet a tax to  pay that  debt may be levied 
without regard t o  equation or limitation. And that  would leave rthe 
surplus of the present tax to  be applied to  the plaintiff's debt. 

The questions involved have been considered and decided in several 
cases ah this term, and need not be further elaborated. Street v. Com- 
missioners; Haughton v. Commissioners; Edwards v. Commissioners. 
And see Pegram v. Commissioners, 64 N. C. 557. 

This will be certified to the end that  a peremptory mandamus may 
issue, &c. 

PER CURIAM. Judgment reversed. 

McLendon v. Comrs., 71 N.  C. 42. 

THOMAS H. BREM AND JOHN S. MEANS v. THOMAS JAMIESON 

Where a n  execution, issued from the County Court in 1861, and regularly 
thereafter until the Spring Term, 1867, of the Superior Cou&, to which 
Court i t  was transferred under the odinance of the 23d of June, 1886, but 
no motion made a ~ t  said Spring Term, 1867, to docket i t  in the Superior 
Court, and t h e  same was not re-issued until December (Special) Term, 
1867, such execution los~t its lien on the land levied upon, and a sale of the 
land by virtue thereof, conveyed no title. 

Where the name of one or more of the  defendants is omitted i n  a n  ulias esecu- 
tion, regularly issued before that ttime and levied on the land of such 
defendant, the omission is fatal, and a sale of the land under such execu- 
tion is invalid. 

CIVIL ACTION, for the recovery of the possession of land, tried before 
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Moore, J., a t  a Special (July) Term, 1873, of the Superior Court of 
MECKLENBURG. 

On the trial below, the jury found the following facts: 
At  a Court of Pleas and Quarter Sessions of Mecklenburg 

(566) county, held in April, 1861, the plaintiff recovered a judgment, 
in an action of debt, against J. C. Abernathy, R. F. Blythe and 

Wm. Means, for $291.15, of which $250 was principal money. 
Executions thereon were regularly issued and returned from term to 

term, until the County Court held for said counity, on the 4th Monday 
of October, 1866. The last County Court, held on the 4th Monday of 
October, 1866, execution issued from October Term, 1865, returnable 
to October Term, 1866. On the first day of November, 1866, a t  the 
request of the plaintiff, a transcript of the case was returned to  the 
Superior Court, with all the executions issued from said County Court, 
and a notice was issued to, and served upon the defendant, J. C. Aber- 
nathy, in said execution, as follows: 

"STATE OF NORTH CARWNA, 

To the Shevia of Mecklenburg County: 

You are hereby commanded to  make known to  J. C. Abernathy, R 
F. Blythe and Wm. Means, that agreeably to  an order of the 

(567) State Convention, I have transmithed t o  the Superior Couh, a 
judgment obtained in the County Court, against them in favor 

of Thomas H. Brem. 
Witness, Wm. Howell, Clerk of our said Court, a t  office, the 2d Mon- 

day in January, 1867. Issued 8th February, 1867." 
This was returned to the Superior Court, endorsed "executed March 

29th) 1867." 
At Spring Term, 1867, of the Superior Court, the case is stated on the 
trial docket as No. 355; a t  Fall Term, as No. 299, and marked continu- 
ed. At the Special Term of said Court in December, it is stated as 
NO. 299, and the following entry appears: "Judgmenlt of the County 
Court confirmed as of this Term." From this Term an execution from 
the Superior Court issued on the 29th day of January, 1868, tested lthe 
2d Monday in December, 1867, stating that  judgment was rendered 
December 9th, 1897, which was returned noit collected. Another fi. fa., 
issued from said Court, the 11th June, 1868, tested as  of the 9th Mon- 
day after the 4th Monday in February, 1868, returnable to Fall Term, 
1868. I n  said last execution, only the name of J. C. Abernathy is in- 
serted, the names of ithe other defendants, BIythe and Means, being 
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omitted. Another fi. fa., issued after the Fall Term, on the 12th day of 
January, 1869, against all the defendants, returnable to  the next Supe- 
rior Court. On this, the sheriff endorsed a levy on the lands, the sub- 
ject of this controversy, as the property of the defendant, Means, said 
endorsement dated January 17th, 1869, and the same was returned to 
Spring Term, 1869. 

On the 25th of June, 1869, a ven. ex., issued to sell rthe lands levied 
on, and the same was returned not collected. At Fall Term, 1869, 
mother ven. ex., issued returnable to Spring Term, 1870. This was not 
collected, as  was a similar one issued to the Fall Term. At this term 
another ven. ex. issued, under which the sheriff sold the land 
levied on, and the plaintiffs, Thomas H. Brem and John S. (568) 
Means, purchased it. 

The jury also find that  the sheriff executed a deed to the plaintiffs, 
in fee for the land. That  Wm. Means conveyed the same to  W. F. 
Davidson, on the 22d January, 1867, putting him in possession; and 
that Davidson conveyed said lands to  Smith and McCormick, who 
placed the defendant, Jamieson in possession, who is now holding the 
same adversely t o  the plaintiffs. 

The jury also find that the rents andr profits of the land, from the 
date of the plaintiffs' deed to the time of the trial, is $125. But whether 
or not, upon the whole matter aforesaid, the defendant, Jamieson is 
guilty of unlawfully withholding the possession of the premises from 
the plaintiffs, the jurors are wholly ignorant, and rtherefore pray the 
advice of the Court. And if upon the whole matter aforesaid, i t  shall 
seem to the Court that the defendant, Jamieson is guilty of unlawfully 
withholding the possesion of the said premises from the plaintiffs, then 
the jury so find him, and assess the plaintiffs' damages a t  $125. But 
if upon the whole matter, i t  shall seem to the Court that the said 
Jarnieson is not guilty of unlawful withholding the possession of said 
premises, then the jury find him not guilty. 

The Court being of opinion with the defendant, gave judgement that 
he go without day, and that  he recover his costs against the plaintiff. 

From this judgment, the plaintiffs appealed. 

Guion for appellants. 
Vance and Burwell and McCorkle & Bailey, contra. 

SETTLE, J. It was incumbent on the plaintiffs to maintain that the 
lien on the lands of William Means, acquired by the judgment, in 1861, 
had been preserved by regular and successive executions, until the sale 
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of the land in 1871. This he has failed to do. There are two links 
wanting in the plaintiff's chain of title, the absence of which 

(569) renders i t  worthless: 
1st. The gap in the executions from Spring Term, 1867, until 

the Special Term in December, of the same year: 
2d. The name of William Means was omitted from the execution 

which issued from Spring Term, 1868, relturnable t o  Fall Term, 1868. 
The ordinance of the Convention of June 23, 1866, provided for the 

transfer of all actions of debts, convenant, assumpsit and account, from 
the County Courts to the Spring Terms, 1867, of the Superior Courts, 
and declared that "at the Spring Terms aforesaid, the Court shall, on 
motion, order the said judgments to be entered on the minute dockets, 
provided the same were not dormant when transmitted from the Coun- 
ty  Courts; and on such entries being made, the said judgments shall 
be taken and held to be judgments of the Superior Courts, and writs of 
fie& facias and venditioni exponas may issue, as provided in section ten 
of this ordinance, following the writs transmitted from the county 
courts, and preserving lthe liens, as if issued by the same Court. Sec- 
tion 10 provides that no writs of fi. fa. or ven. ex. on judgments in debt, 
&c., shall issue from Spring Term, 1867, without permission of the 
Court. 

The learned counsel for the plaintiffs attempted to  bridge over the 
first chasm, by showing that  in obedience .to lthe ordinance, the plain- 
tiffs had caused a transcript of the case to  be returned to the Spring 
Term, 1867, of the Superior Court for Mecklenburg county, with all 
the f i .  fas. that had been issued on the judgment since 1871, and that 
they had pursued the regular course prescribed by law from 1861 to 
Spring Term, 1867; and he says, that  inasmuch as the docket was 
crowded a t  Spring Tern ,  1867, by the transfer of business from the 
county to the Superior Court, he could not get the ear of the Court to 
move that his judgment be entered on the minute docket, and that he 
have execution thereon, as prescribed by the ordinance; and he insists, 
that  as he made the motion as soon as he could geh the ear of the Court, 

he ought not to be prejudiced by the delay. 
(570) It is true that the act of the law shall prejudice no one. But 

i t  does not appear that  the plaintiffs endeavored to get the ear 
of the Court. Such motions were generally allowed as a matter of 
course, and the plaintiffs should have alleged and shown t h a t i h e y  
endeavored to take action a t  Spring Term, 1867, in order to place them 
under the maxim, vigilantibus non dormaentibus jura subveniunt. 

Although they appear to have been vigilant from 1861 to 1867, pet 
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we need not cilte authority t o  show that the gap in the executions from 
Spring Term, 1867, until the Special Term in December, of the same 
year, destroyed the lien theretofore existing. 

If, however, we were to  yield to  the forcible argument of the plain- 
tiff's counsel, and pass by this objection, we would be immediately 
confronted by the insuperable defect in the execution which issued 
from Spring Term, 1868, returnable to  Fall Term, 1868. 

There were three defendants in the judgment, to-wit: J. C. Aber- 
nathy, R. F. Blythe and William Means, and all the executions had 
gone against them all, until Spring Term, 1868 when the execution was 
issued against Abernathy alone, omitting the name of Blythe and, also 
the name of Means, the owner of the land in controversy. This defect 
was also sufficient to destroy the lien on the land of Means, and to 
break the chain by which the plaintiffs claim title. 

The Judgment of the Superior Court is affirmed. 
PER CURIAM. Judgment affirmed. 

Wade v. Pellitier, 71 N. C. 76. 

H. 8. EDWARDS v. THE BOARD OF COMMISSIOSERS OF WILKES 
COUNTY. 

I n  a n  action against the Board of Commissioners of one county, brought to 
the Superior Court of an adjoining county, objection to the tienue must 
be taken in that  Court; otherwise, the objection will be considered a3 
waived. 

A creditor of a county cannot be compelled either by the Legislature o r  by 
the Board of Commissioners to "bond" his debt and wait five years for its 
ultimate satisfaction; such creditor is entitled to a peremptory mamZamus. 

MOTION for a peremptory mandamus, heard before Mitchell, J., a t  
Fall Term, 1873, of the Superior Court of ALLEGHANY County. 

The plaintiff had obtained a judgment against the defendants 
for $1,643.93, and issued a notice to show cause why a manda- (571) 
mus should not issue to the defendants, compeling the Board to  
levy taxes, &c. Upon the return of the notice the defendants answer- 
ed, which his Honor, holding to be insufficient, ordered a peremptory 
mandamus to issue, from which order defendants appealed. 
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Furches for appellants. 
Folk & Armfield, contra. 

READE, J. The objection to the jurisdiction, that (the action was 
brought in the county of Alleghany, where the plaintiff resides, instead 
of in Wilkes, where the defendants reside, and of which latter county 
they are the Board of Commissioners, would have been fatal, if it had 
been taken in apt time. It was not taken below, but was taken for 
the fiirst time in this Court. And, although it is true that, the objection 
rthat the Court has not jurisdiction of the subject matter may be taken 
at  any time, yet it is otherwise when the Court has jurisdiction of the 

subjech matter, but the venue is wrong. The objection to the 
(572) venue may be waived, and if not taken below it is to be taken as 

waived, and cannot be taken here. Leach v .  R. R., 65 N. C. 
486; Alexander v. Commissioners, 67 N. C. 331. 

We agree with his Honor, tha6 the defendants' return sets up no 
sufficient excuse for not paying the plaintiff his debt, and that a per- 
emptory mandamus should issue. We are not informed whether the 
debt existed before the adoption of the Constitution or has been con- 
6racted since. And we see nothing in the case to make the enquiry 
important. The plaintiff's debt was in existence a t  the time when the 
Legislature passed the act requiring the debts of the county to be 
bonded, and direoting a tax levy to pay the interest and one-fifth of the 
principal annually, and forbidding any other tax, upon which act the 
defendants rely, saying that they had levied the tax to  pay one-fifth, 
&c., and refused ;to levy any other tax. If may be considerate and 
prudent in the defendants not to oppress the people with a levy of taxes 
to pay all the debts of the county in one year, but still, a creditor of the 
county can not be compelled, either by the Legislature or by the Board 
of Commissioners, to "bond" his debt and wait five years for ilts ulti- 
mate satisfaction. Some indulgence, i t  is true, must be allowed in 
order to enable the Board, through the usual machinery, to provide 
the funds, just as an individual is indulged until the machinery of the 
Courts can operake, which is supposed to be sufficient to give him rea- 
sonable time to provide funds to meet a debt. But levying taxes is 
not the only way which the defendants have to meet the plaintiff's 
debt. A liberal construction of the sltatute upon which they rely en- 
ables them not only to give a creditor a bond for his debt if he will take 
it and indulge the county, but if he will not take it, then to raise money 
by the issue of bonds, and with the money so raised to pay off the debt 



N.C.] JANUARY TERM, 1874. 

Johnson v. Commissioners, 67 N. C. 101; Sedberry v. Commissioners, 
66 N. C. 486. 

There is no error. This will be certified. (573) 
PER CURLAM. Judgment affirmed. 

Bank v. Comrs., 135 N. C. 252; Glenn v. Comrs., 201 N. C. 240. 

W. J. HAYES, ADM'E., &c. v. R. F. AND J. R. DAVIDSOS AND OTHERS. 

If  a plaintiff has, by his promise to compromise and take less than the whole 
of his demand, induced any other creditor to accept a composition and 
discharge the defendant from further liability, he cannot afiterwards en- 
force his claim, since it would be a fmud upon tha t  credito~r. 

An agreement to  accept a less gum, does not bar a demand for  a g r a t e r ,  when 
there is no other consideration. 

C m  ACTION, to recover the amount of a single bill, tried before 
Moore, J., a t  the Special (July) Term, 1878, of MECKLENBURG Superior 
Court. 

The complaint alleges that the defendants, the Davidsons, signed 
and delivered to  Wm. Johnston, the guardian of the plainitiff's intes- 
tate, the bill sued upon; that afterwards, rthe said defendank executed 
a deed in trust to secure their creditors, under which their property 
was sold and all ltheir creditors paid, with the exception of the plain- 
tiff, and that from the proceeds of such sale after the payment of the 
other creditors, they have funds more than sficieati to pay his, the 
plaintiff's claim. 

It is further alleged, that of lthis trust fund, the Davidsons, or their 
trustee assigned to the other defendant a note in payment of a debt 
not secured by the deed in trust. 

The answers of the defendants admit lthe materid allegations con- 
tained in the complaint, andl rely for a defense, that other 
creditors secured in the deed, compromised their claims and (574) 
took less than the claims called for, and that the plaintiff prom- 
ised to compromise his, which he afterwards refused to do. That with- 
out such compromise, the funds arising from the sale of the property 
conveyed in the deed, would not have been sufficient to pay the debts. 

The plaintiff demurred to the answers of the defendants for insuffi- 
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ciency, &c., and the Court sustained the demurrer, giving the plaintiff 
judgment for the whole amount he claimed. 

Defendants appealed. 

R. Barringer, and Vance & Dowd for appellants. 
Jones & Johnston, contra. 

SETTLE, J. This case is before us by appeal from the ruling of his 
Honor, sustaining the demurrer ]to ,the answers of the defendants. 

The answer of the Davidsons admits several allegations of the com- 
plaint; and amongst others the 6th, t o  wit: "that after the discharge of 
all the other deblts specified in the said deed, there remained in the 
hands of the said trustees a fund-the proceeds of the property convey- 
ed by said deed, amply sufficient to pay and discharge the debt due to 
the plaintiff as  administrator." 

But they allege lthat the plaintiff had agreed with them (the trus- 
tees) "to compromise his debt on as favorable terms as any of the other 
creditors would compromise upon." 

If t,he plaintiff had by his promise to  compromise and take less than 
the whole of his demand, induced any other creditor to accept a com- 
position and discharge the defendacts from further liability, he could 
not afterwards enforce his claim, since i t  would be a fraud upon that 
creditor. Wood v. Roberts, 2 Starke's Rep., 417. But the acceptance, 
or the agreement t o  accept of a less sum, does not bar a demand for a 
greater, when there is no olther consideration. McKenzie v. Culbreth, 

66 N. C., 534; Bryan v. Foy, 69 N. C., 45. 
(575) And, in our case, i t  does not appear that the other creditors 

acted in concert with the plaintiff, and released any portion of 
their debts in consequence of his promise t o  do so, nor does i t  appear 
tha~t  they were prejudiced or surprised by the refusal of the plaintiff 
to  accept less than his whole debt. 

The trustees seem to have approached each creditor separately, and 
to have compromised with each, upon such terms as they could obtain. 
And each creditor seems to  have acted on his own judgment and sym- 
pathies, independently of what the others might do. 

The promise being unsupported by a consideration, is not obligaitory ; 
and the plaintiff, whether from caprice or any other motive was a t  
liberty to  refuse taking less than his whole demand. 

But as the defendant, Barringer, is only liable secondarily, (having 
acquired a portion of the trust fund with notice,) the judgment of the 
Superior Court must be modified, so as  t o  hold him liable for only such 
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portion of the debt, if any, as cannot be made out of the trustees. 
Let judgment be entered here, in accordance with this opinion. 
PER CURIAM. Judgment accordingly. 

Mitchell v. Sawyer, 71 N. C. 73; Koonce v. Russell, 103 N. C. 181; 
Bank v.  Comrs., 116 N. C. 362; Wittkowsky v. Baruch, 127 N. C. 318. 

JOHN WALKER, Ex'R. OF MATTHEW WALLACE v. J. B. JOHNSTON 
AND WIFE AWD OTHERS. 

When a legacy is given to a class-as to  the children of A-with no preceding 
estate, such only as can answer to  the call a t  the death of the testator, 
can take, for t h e  ownership is then to be fixed, and the estate must de- 
volve upon those who answer the description. 

When, however, there is a preceding life estate, so that  the ownership is filbd 
for the time, and  there is no absolute necessity to make a peremptory 
call for  the takers of the ultimate estate, the matter is left open until the 
determination of the life estate, with a view of taking in a s  many objects 
of the t e~ ta tor ' s  bounty a s  come within the description and can answer to 
the  call when i t  is necessary for  the ownership to devolve and be fixled. 

A legacy to A, who was aullizcs fillius, and who died intestate withlout ehil- 
dren, does not go to the brothers and sisters of his mother, but escheats to 
the University. 

SPECIAL PROCEEDING, before the Court of Probate of MECKLENBURG 
County, to obtain a construction of a will, from whence i t  was 
removed to the Superior Court, where the case was heard before (576) 
Logan, J., a t  Fall Term, 1873. 

Matthew Wallace, the plaintiff's testakor, died in 1831, leaving a 
will, of which the following are the clauses upon which a construction 
is asked: 

"3. I will and bequeath to my sister Catherine, all that body of land 
on which I now live, which is held by three several titles, adjoining the 
lands of Matthew B. Wallace and that of the estate of Alfred Wallace, 
deceased, Matthew Wallace and Wilson Wallace. I also bequeath to  
the same, another tract known as the Allen tract, adjoining the lands 
of Wm. Wallace, the old Fox place and the Stone House Lucky place. 
I also will the same sister my plantation which I purchased from John 
Wilson, adjoining, &c., and any lot of land belonging to  me not herein 
mentioned-the whole of which land I allow my sister Catherine to  
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have for her own use and benefit during her natural life time, and then 
to be disposed of as hereinafter provided for." 

By the sixth clause of his will, the said testator directed as follows: 
'(It is further my will and desire, that at  the death of my 

(577) sister Catherine, all the land and negroes herein bequeathed to 
my sister Catherine, with their increase, be sold on a credit of 

twelve months, and the proceeds of such sale to  be divided as follows, 
viz: To my brother, John Wallace, one-fourth, if living; if not, to his 
children; one-fourth ko James Wallace, sister Jane's son; one-fourth to 
my brother Wm. Wallace's children equally; and one-fourth to my 
sister Mary Wallace's children equally." 

Catherine Wallace died in 1870, and the lands were sold by plaintiff 
as directed? the proceeds being in the hands of plaintiff ready for dis- 
tribution. 

John Wallace, the brother above mentioned, survived the testartor, 
but died in the life time of Catherine. Jane, lthe wife of the defendant, 
J. B. Johnston, and others, are the children of the said John. The de- 
fendant, John R. Wallace, is a son of Matthew A, deceased, who was 
also a son of ithe said John, and who survived his father, but died in 
the life time of Catherine. He represents a class. 

William Wallace, another brother above mentioned, died in the 
life time of the hestator, leaving children who were living a t  the death 
of the said Catherine, and also grand children. 

Elizabeth, wife of defendant, John Wilson, is a daughter of the sister 
Mary above spoken of, who with others of the same class also survived 
the said Catherine. 

There are other children and grandchildren of the brothers and sis- 
ters mentioned in the will, whose relationship is fully set out and fully 
explained in the opinion of Chief Justice PEARSON. 

His Honor, after argument, adjudged: 
1. That the one-fourth part bequeathed to John Wallace, was con- 

tingent, upon his surviving his sister Catherine. He having died be- 
fore her, the fourth vested in those of his children living at  the death 
of the said Catherine. That the defendant, John R. Wallace, and the 

class represented by him, being grandchildren whose parents 
(578) died before Catherine, are entitled to no part of this fourth. 

2. That the bequest of one-fourth to my brother, Wm. Wal- 
lace's children equally, is to  be paid to such of his children, as were 
alive at  the death of Catherine. That the defendant, Samuel W. Wal- 
lace, and the class represented by him, not falling within that descrip- 
tion, are entitled to no portion of said fourth as legatees. 

3. That the fourth bequeathed to Mary Wallace's children, be dis- 
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tributed between such of her children as were alive at the death of 
Catherine, and that  the defendant, Robert B. Wallace and the class 
represented by him, not falling within said description, being grand- 
children, are entitled to no portion thereof. 

4. Thalt James Wallace being an illegitimate son of Jane, a sister of 
the testator, took a vested inkerest in one-fourth of the property be- 
queathed, and the same being ordered to  be sold for distribution be- 
tween the legatees, is to be considered personal estate; and that this 
fourth did not escheat to the University of North Carolina, but should 
be paid to his personal representatives, to be divided between those 
who may be entitled thereto. 

From which judgment the defendants appealed. 

Guion, R. Baminger, Dowd, Brown and McCorlcle & Bailey for ap- 
pellants. 

Wilson & Son, contra. 

PEARSON, C. J. Owing .to the number of classes and the many in- 
dividuals composing the classes, a t  the opening of the case, i t  seemed 
to be very complicated. Upon examination, we find there is really no 
difficulty presenhed by the provisions of the will, and the only matter 
is t o  "call the roll," and let each man take place in his company, a rtask 
which I will not undertake, leaving it to be performed by a reference. 

1. The will directs a sale of the land a t  the death of the testator's 
sister, Catherine, the proceeds of sale to go into the common 
fund, thus the land is converted into personal estate. (579) 

2. John Walker, the brother of the testator, died before the 
termination of the life estate t o  his sislter Catherine, so i t  is the same, 
as if he had not been referred to, and the legacy is "to the children of 
his brother John." 

3. So we have a fund-one fourth to  the children of John, one- 
fourth to the children of William, and one-fourth to  rthe children of 
Mary. The mode of distribution is settled. See Iredell on Executors, 
and Williams on Executors. 

When a legacy is given to a class-as to the children of A, with no 
preceding estate, only such as can answer to  the call a t  the death of 
the testator can take, for the ownership is then rto be fixed, and the 
estate must devolve upon those who answer the description. So chil- 
dren of A, born afiter the death of the testator, are excluded, as  axe 
also the children of a child of A, such child having died before the 
testator, for these children of a child of A, do not fill the description. 
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But when there is a preceding life estate so that the ownership is filled 
for the time, and there is no absolute necessity t o  make a peremptory 
call, for the takers of the ultimate estate, the matter is left open until 
the determination of the life estahe, with a view of taking in as many 
of the objects of the testator's bounty, as come within the description 
and can answer to the call, when it is necessary for the ownership to 
devolve and be fixed. 

Ia follows that  all of the children of John, William and Mary, who 
were living a t  the death of the testator, or who were born before <fie 
legatee for life, had vested interests and the shares of any who died 
between the death of the testator and ithe death of the legatee for life, 
devolved upon their personal representative. 

It also follows that no child born after the death of the legatee for 
life could have taken, for the door was closed by ithat event. There 

are no such claimants in this case, but the argument required 
(380) a reference to them. 

It also follows that the children of any child of John, Wil- 
liam or Mary, whose parent was dead a t  the death of the testator, 
cannot take, for the child of a child does not answer the description, 
and we cannot add the words, "the children of any child who is now 
dead," although we have no doubt the testator, if he had thought about 
it, would have added those words, for he was distributing by classes, 
and the children of a deceased nephew or niece, by representing the 
parent, would bring themselves up to that  class; but this right of rep- 
resentation is not provided for, and we cannot supply the omission. 

4. We think the University is entitled to  the one-fourth part, given 
to  ('James Walker," his sister Jane's son. 

James was a bastard, and died intestate and without children, and 
has no kin. By the common law a bastard was nullius filius, he was 
(the child of no one in contemplation of law; and even his mother was 
not supposed to be kin to him. 

This rigidness of the common law has been relaxed by statute, so as 
to recognize the brothers and sisters of a bastard and his mother, as 
being of kin to him; but i t  cannot be extended, by even a strained con- 
struotion, to the children of the brothers and sisters of his mother. 

The judgment in the Court below will be modified according to this 
opinion, and the case will be remanded to  the end that a reference may 
fix the amount of the fund, and may ascertain the individuals entitled 
to take under lthe several classes, and the amounts to be paid to each; 
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and that  the deceased children may be represented by an administrator, 
who will pay debts, if any, and distribute according to  law. 

Judgment modified. Costs to be paid out of the fund. 
PER CURIAM. Judgment accordingly. 

Cooper v. Ex Parte, 136 N. C. 132; Sawyer v. Toney, 194 N. C. 343; 
Sharpe v. Carso?%, 204 N.C. 515; Beam v. Gilkey, 225 N. C. 524; Rob- 
inson v. Robinson, 227 N. C. 157; Cole v. Cole, 229 N. C. 762. 

THOS. L. JOHNSTON v. M. L. DAVIS, ADM'R., &c. 

The Superim Courts, in  term kirne, have, under the Act of 1872-'73, chap. 175, 
jurisdiction of actions by oreditors against Administrators. 

CIVIL ACTION, for rthe recovery of a Justice's judgment, tried upon a 
demurrer to the complaint, before his Honor, Judge Moore, a t  
the Special (July) Term, 1873, of MECKLENBURG Superior (581) 
Court. 

The facts pertinent to the point decided are fully set forth in the 
opinion of the Court. 

His Honor overruled the demurrer, and defendant appealed. 

Wilson d% Son for appellant. 
Jones & Johnston contra. 

RODMAN, J. The faets, so far as they are necessary for an under- 
standing of the questions presented, are as follom~s: 

The action was brought in the Superior Court before the Judge a t  
Fall Term, 1872, on a summons dated August 9th, 1872, by the plain- 
tiff, on behalf of himself and all others, creditors of one Harris, alleg- 
ing, that  Harris died intestate in 1865, and that  the defendant became 
his administrator in 1865; that the defendant received personal prop- 
erty, and sold the land and received the proceeds; lthat plaintiff is a 
creditor by virtue of a judgment obtained against the administrator 
before a Justice in 1872. Plaintiff asks an account and payment. De- 
fendant demurs for want of jurisdiction in the C o u ~ t ,  and contends tha;t 
the action should have begun before the Probate Judge. 

It will be seen that  this action was begun before the passage of the 
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act of 1872-'3, chap. 175, ratified March, 3, 1873, (not t o  be found in 
Blvttle's revisal.) 

Several cases decided a t  this term, Bell u. King, ante 330, hold that 
however lthe law might have been independent of that act, i t  

(582) cures any defect of jurisdiction, and allows i t  t o  the Superior 
Court in ?term time. 

PER CURIAM. Demurrer overruled and case remanded. 

Johnson v. Futrell, 86 N. C. 125. 

The Court below has no power to allow an amendmerut to an execution, so as 
to direst the title acquired by a subsequenft innmenit purchaser, withont 
notice. 

MOTION, to amend an execution, heard before Cannon, J., a t  the Fall 
Term, 1873, of DAVIE Superior Court. 

All the facts pertinent t o  the point decided are skated in the opinion 
of the Court. 

His Honor being of opinion ithat he had no power to make the amend- 
ment moved for, refused the motion, whereupon the plaintiffs appealed. 

J. M. McCorkle for appellants. 
Fowle, Bailey and Armfield, contra. 

BYNOM, J. This was a motion made in the Court below, on notice to 
the defendant, that lthe sheriff be allowed to  amend his return on two 
executions in favor of the plaintiff and against one W. B. March. The 
executions were returnable to Spring Term, 1869, when and where the 
sheriff made the following return, viz: "The property sold, terms not 
complied with." Another execution against the same defendant was 
issued in favor of one McKee, returnable to Fall Term, 1869, under 

which the defendant became the purchaser, and took the sheriff's 
(583) deed, before this motion was made or notice given. At the time 

of this motion, a suit was pending for the recovery of the land 
between Sharpe, as plaintiff, and the plaintiffs herein, as defendants. 

The Judge below denied the motion, on the ground of want of power 
to  make the amendment. Extensive powers of amendment are confer- 
red upon rthe Courts by C. C. P., 132, 3, and a liberal exercise of the 
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power is encouraged in order t o  reach the merits of controversies and 
promote the ends of justice. But that power would lose all its value. 
if i t  were to be used to  the prejudice of third parties who have acquired 
rights without any notice, and in ignorance, perhaps in consequence, 
of the very defect or omission proposed to be corrected by the amend- 
ment. 

Take this case. The defendant searching the records and finding 
from the sheriff's returns that the property had not been sold, purchases 
a t  a subsequent sale by the sheriff, and receives a deed of conveyance, 
and thus acquires the legal title. Besides the legal title, the equity 
of the defendant is equal to or greater than the plaintiffs, who, if they 
have any rights, have slept upon them for four years. 

The purpose of the plaintiff is to so amend the record, as in effect, 
to  divest the title of the defendant, and enable the plaintiffs t o  defeat 
an innocent purchaser for value and without notice! If the bidder 
a t  the first sale complied with the terms and became the purchaser, 
then the sheriff has simply made a false return, and subjected himself 
to an action, in which this alleged purchaser can obtain redress. How 
this is, does not appear, nor does it appear why lthe sheriff is not n 
party to this motion, or to a rule upon him to  show cause why he 
should not make title t o  this first purchaser. 

In Philipse v. Higdon, 44 N. C. 380, the Court held, "that where the 
amendmenlt is for the purpose of making the process different, in sub- 
stance, from what i t  was when i t  issued, the Court has no power to 
allow the amendment, if the rights of third persons will be there- 
by effected." (584) 

The case of Davidson v. Cowan, 12 N. C. 304, is fully in point. 
The plaintiff brought a suit against the defendant to recover certain 
slaves which he purchased at  execution sale, and pending the suit he ob- 
tained a rule upon the defendant to show cause why the sheriff should 
not amend his return to a writ of fi. fa. against one David Cowan, 
which issued, the 21st of June, 1810, returnable to the ensuing Term, 
The facts were, that  the writ came to the sheriff's hands the 4th of Oc- 
tober, 1810, who levied i t  upon the negroes and returned the fi. fa. with- 
out endorsing the levy. Before the next term of the Court, the defend- 
ant in the execution died. An alias, fi. fa. was issued, whose test over- 
lapped his death, and the negroes were sold under i t  to the plaintiff, 
who brought his action against a subsequent claimant. To validate the 
sale i t  was necessary to  amend the return, so as  to show that  the levy 
was made prior t o  the death of the defendant in the execution, and t o  
use the evidence in the pending suit. The amendment was mad,e and 
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the defendant appealed. I n  reversing the order, HALL, J., said: "It 
was error, because an alteration was made a t  the instance of one who 
was not a party to the record, and because i t  might injure the rights of 
third persons who held under the record as i t  originally stood. For 
the negroes were not levied upon, as appeared from the sheriff's return, 
under the first execution, but were sold under that which issued after 
the death of the defendant in the execution; therefore, the amendment 
would validate the sale, and of course affect the title of the subsequent 
claimant." Purcell v. McFarland, 23 N. C. 34; Bank v. Williamson, 
24 N. C. 147. 

PER CURIAM. Judgment affirmed. 

Perry v. Adams, 83 N. C. 269; Williams v. Williams, 101 N. C. 2. 

J. P. ASD W. H. BRYCE v. JOHN T. BUTLER, 

A sues B for assisting C to remove from the State, alleging such removal to 
have been for the purpose of defrauding C's creditors, of whom A was  
one; the declaration of C, contained in a letter to A is not evidence against 
B, unless the complicity of B and C be established aZiunde, and such dec- 
larations cannot be received to prove such complicity. 

Because the presiding Judge, after objection, permitted the plaintiff to read 
the body of a letter which was unimportant and irrelevant, is no reason 
that  he should permit the reading of the postcript which was relevant, 
upon the ground that  when part of a declaration is  received a s  evidence, 
party is entitled to have the whole thereof go to the jury. 

CIVIL ACTION tried alt the Special (July) Term, 1873, of the Superior 
Court of MECKLENBURG County, before his Honor, Judge Moore 

The plaintiff as a crcditor of one Groot, brings this action, 
(585) alleging that the defendant assisted Groot to remove from the 

county for the purpose of hindering and defrauding his cred- 
itors. 

A few days before Groot lefit the county, he made a deed of trust or 
mortgage to the defendant, conveying all his household furniture, 
provisions, &c., worth nearly $1,000, and which afterwards sold a t  the 
sheriff's sale for $750, professedly to secure $1,000, as money advanced 
to Groot by defendant, and fixing therein the time of foreclosure a t  
twelve months from the date of the deed. The property thus conveyed 
was left in the house in possession of Groot's wife, who remained be- 
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hind after he left, which he did soon after making the deed, upon 
the night train going South, saying to one Glover, his clerk, ithat he 
was going to  Charleston and Augusta and would return in a few days, 
and giving instruction at  the same time about his business during his 
absence. 

A short time after Groot left, the defendant sent to take possession 
of the furniture and other property, which at  first was objected 
to by Mrs. Groot; she, however, afterwards consented and the (586) 
defendant removed it, with the exception of a bed and furniture, 
a set of China and some other articles. 

Among other things, plaintiff insisted that the mortgage was fraudu- 
lently made to cover the property and keep off creditors and was so 
intended by Grook and defendant. He, the plaintiff, proved that But- 
ler, the defendant, had said to one creditor who wished to know if there 
would be enough of property left t o  pay him a small debt, that lthere 
would not. To the plaintiff, the defendant claimed the whole amounb 
of $1,000 was due, and also to the sheriff, who had claims in his hands 
against Groot. That  upon an attachment afterwards sued out and 
levied upon the property, the defendant only claimed $285 for a watch 
and chain sold by him to Groot, a t  the date of the mortgage. 

The defendant testified, )that he never claimed a t  any time but $285, 
for a watch and chain and a small balance on his books. That he had 
told the plainltiffs and others, the mortgage was for $1,000, but he did 
not know what the property was worth, as  he had never seen it; ithat 
he never told any one his debt was over $285; that  the mortgage was 
taken for $1,000, with a view to future purchases, Groot being a liberal 
trader, &c. 

Funther, for the purpose of proving complicity between Groot and 
the defendant, the plaintiff offered in evidence a letter from Groot ito 
him. This evidence, the defendant objected to, but his Honor allowed 
it to be read. Its contents being irrelevant, it is unnecessary to copy 
it. The postcript of the letter was pertinent, and his Honor would not 
permit i t  t o  be read. Plaintiff exceplted. 

Guion, with whom was Vance for appellants: 

Plaintiff alleged that one Groot was his debtor, and that defendant 
aided him to escape from the county. That  a pant of the plan was, 
that Groot should convey by way of mortgage all his tangible property 
in the county for nominally a large abount and thereby save i t  
for Groot's benefit. (587) 

Plaintiff claiimecl that defendant was a conspirator with 
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Groot, and offered proof that he had claimed against the sheriff and 
his deputies the whole property t o  satisfy the whole debt mentioned in 
the deed, and insisted that iit was a just debt. Plaintiff also proved 
that only a small part could be due to defendant. 

Plaintiff offered to read a letter from Groot, which was objected to  by 
defendant. This was allowed by the Court. Objection was also offer- 
ed to the postscript t o  the letter, and the objection sustained. 

The letter and postscript were offered to show a community of design 
between Groot and defendant. The primary question as Ito whether 
a conspiracy had been formed, was one to be passed upon by the Court, 
before the letter could be read. The Court did allow it, and his action 
is not reviewable. It is to be presumed he did pass upon the primary 
question. And i t  was error to admit Qhe letter and exclude the post- 
script. It was offered as the declaration of an accomplice, and the 
whole or none should have been received. 1 Starkie on ev. 34; 2 
Starkie on ev. conspiracy, 234, 235,236; State v. George, 29 N. C. 323; 
State v. Haney, 19 N. C. 390; State v. Dula, 61 N. C. 211. 

It was also insisted that the letter and postscript, were more than 
simple declarations, that  they were a, part of the plot itself, casrying 
out the original scheme, to defraud and deceive the plaintiff as a credi- 
tor and render him inactive. And there being proof as  t o  lthe conspir- 
acy, this was an act of one of the parties to effect the common design. 

Bam'nger and Dowd, contra. 

READE, J. I n  order t o  prove that the defendant "aided and assisted 
Groot to remove from the State, t o  defraud the creditors of said Groot," 
of whom plaintiff was one, the plaintiff offered in evidence the declara- 
tions of Groot, which were, as plaintiff alleged, to that effect. 

Take it t o  be that the declarations were to that effect, plainly or in 
so many words, they were clearly incompetent upon very plain 

(588) principles. 
Admitting that plain principle, the plaintiff says he takes 

his case out of the general rule th& heresay is not evidence, by having, 
by other evidence, proved a complicity between Groot and the de- 
fendant; and then, what one said was the same as if said by the other. 
That is a plain principle also. But it is equally plain that  ithe declara- 
tions cannot be used to  establish the complicity. And here i t  is ex- 
pressly stated that the declarations were offered "further t o  prove 
complicilty," &c. 

The declarations offered were contained in a postscript to a letter 
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from Groot t o  the plaintiff. The defendant objected to the letter as 
evidence, the case states, buh his Honor permitted the plaintiff to  read 
the body of the letter, which was unimportant, and ruled out the post- 
script which contained the declarations which the plaintiff desired to 
introduce. And then the plaintiff says, that having been permitted to 
read a part, that is, ithe body of the letter, he ought to have been per- 
mitted to  read the whole, upon the principle that when a part of a 
declaration, or conversahion, or transaction is given, the whole must be. 
That principle is usually applied when one party introduces a part and 
leaves out a part; the other party is entitled ko call for the whole. 
But here the letter and postscript were offered by the plaintiff; and 
it is a perversion of the principle t o  say that  because he got in a part 
which was irrelevant, that  entitled him t o  put in lthe remainder which 
was incompetent; when, under the objection of the defendant, the 
whole was incompetent. Another view is presented by ithe plaintiff: 
When the fact of complicity is established by other evidence, (then the 
declarations of one are evidence against the other. And when the 
complicity is established, so as ho let in the declarations, is a primary 
question t o  be decided by his Honor; and his decision cannot be review- 
ed; and that here he must have decided the complicity t o  be establish- 
ed, else he would not have permitted the letter to be read. This argu- 
ment is fatal to  the plaintiff who uses it;  for the fact that  he 
allowed the body of the letter which was immaterial to be read (589) 
proves nothing, but the fact that he rejected the postscript which 
was important and was clearly competent if the complicity had been 
established, proves that his conclusion was, that the complicity was not 
established. And so, if the plaintiff's position is correct, that  his 
Honor's decision of the primary question cannot be reviewed, then, just 
as we could not review it if in favor of the plaintiff, as he supposes, so 
we cannot review it if it be against him, as we have to suppose. 

There is no error. 
PER CURIAM. Judgment affirmed. 

L. D. TRIPLETT AR'D WIFE V. W. P. WITHERSPOON AND OTHERS. 

Since the passage of the Act of 1840, (chap. 50, Rev. Code,) a purchaser of 
land, with notice a t  )the time of a former fraudulent conreyance, is not 
protected in his purchase, although he paid value therefor. 

CIVIL ACTION, for the recovery of a tract of land and for damages for 
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its detention, tried before his Honor, Judge Mitchell, a t  Fall Term, 
1873, of the Superior Court of the county of CALDWELL. 

The following is the case as  made up and amended by the counsel 
of the parties, and as settled by the presiding Judge, and transmitted as 
part of the record to this Court. 

I n  support of the allegations in his complaint, the plaintiff offered 
evidence tending to show, that in April, 1861, Manly Barnes, the father 
of lthe fenze plaintiff, the wife of the plaintiff, Triplett, executed and 

delivered to her a deed in fee simple for the land which is lthe 
(590) object of this controversy; that the consideration expressed in 

said deed, was $200, but that nothing was paid. About twelve 
months after the delivery of this deed, the grantor therein, the said 
Manly Barnes, executed and delivered to  one John Witherspoon and 
Sarah H. Dula, and also the intestate of the defendant, Clarke, a deed 
in fee for the same land, for a valuable consideration; that before the 
said John Witherspoon bough~t said land and accepted his said deed, 
he had notice of the deed before that made to  the said Louisa, the wife 
of the plaintiff, Triplett. 

Plaintiff further showed, that about the time Witherspoon received 
his deed for the land, he, the plaintiff, went off to the army, and that 
during his absence, Witherspoon obtained possession of the land, though 
the feme plaintiff had theretofore received the rents for the same for 
one or two years; that since the surrender and close of the was, the 
wife of the plaintiff, and grantee in the first deed, as  above stated, has 
become insane and has destroyed many of the valuable papers of her 
husband, and that the deed from her father t o  her for this land, has 
been lost or destroyed since 1868 or 1869, and that  the same was never 
registered. 

The plaintiff testified, ithat a t  the time the deed was made to his 
wife he did not know that  Barnes, her father, owed any debts; that 
he thought a t  the time, that the deed was a bona fide gift of said land 
to his wife. Other witnesses testified, that  a t  the time lthe deed was 
made .to the plaintiff's wife, Barnes was considered solvent. 

Defendants offered evidence tending t o  show that  Barnes at  the 
time of the conveyance t o  his daughter, made another deed to her 
for another tract of land, which, with the tract in question, was all 
the land he owned; that he was then a man of middle age, with a wife 
and four or five children, some of whom were small; that he retained 
possession of said land until Witherspoon bought and took possession 
of the same; that Barnes was largely indebted when he made the deed 
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to his daughfters; and that after the close of the war he had, with the 
consent and knowledge of the plaintiffs, mortgaged one hundred 
acres, being the remainder of the same tract he had sold to (591) 
Witherspoon, to P, and A. H. Horton, to secure a debt he owed 
them, and which he subsequently sold to the Hortons with the knowl- 
edge and consent of the plaintiffs, who joined with him in the deed. 
That a t  the time of this sale t o  the Hortons, Barnes had said in the 
presence of the plaintiffs, that the deed to  the feme plaintiff was of no 
effect and a sham, for he had made i t  to avoid a debt which he owed as 
surety for one Anderson, and a debt which he owed to one Howell 
and another, for some negroes; lthat he, Barnes, had received to his 
own use, with the consent of the plaintiffs, a large part of the purchase 
money paid by the Hortons. 

It was admitted that John Witherspoon was dead, and that the 
defendants, Wiltherspoon and Dula, were his heirs-at-law, and that the 
defendant, Clarke, was his administrator. Thak Clarke had obtained 
an order t o  sell the land in controversy for assets, and had sold the 
same, and that  the defendant, Winkler, was the purchaser; said sale 
had been confirmed by the Court, though the plaintiff, Triplett, testified 
that  he had no  notice of the proceedings until after the land was sold. 

Plaintiffs' counsel, among other things, asked, in writing, his Eonor 
to charge, that "although lthe jury believe that Barnes, a t  the time of 
making the deed to the plaintiffs, his daughter had the purpose to de- 
fraud his creditors, and that the feme plaintiff knew of this purpose, 
yet these facts would raise no such trust for Barnes, as could be en- 
forced by him, or any one who purchased from him with knowledge of 
the execution of the deed to his daughter. 

His Honor refused this instruction, but charged the jury, that if 
there was an agreement a t  the time the deed was made, that  the land 
should be used for the purpose of Barnes, and sold by him whenever he 
pleased, that  the plaintiff could not recover. 

Plaintiffs further asked his Honor to  instruct the jury, that the in- 
structions asked in the foregoing prayer, would be true although 
the jury should believe that at  the time the daughter accepted, (592) 
the d e d  ?he asreed with her father to hold said land for his 
use. This the Court also declined to give. 

Defendants asked his Honor to give the following instructions to 
the jury, which was done, and to  which the plaintiffs excepted. 

"If the jury believe that the deed was made by Barnes to  his daugh- 
ter, the feme plaintiff, on a secret trust Chat she was to hold the legal 
title for the use and benefit of Barnes, then plaintiffs could not recove,.. 
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That if it was understood between Barnes and his daughter, that the 
paper though signed and sealed and put into the possession of the 
daughter, was not t o  be a deed, the plaintiffs could not recover. 

Defendants' counsel excepts to the foregoing statement in this: The 
evidience was that Witherspoon heard a witness say, that Barnes had 
drawn and signed a deed; but there was no evidence that he knew 
Barnes had parted with the possession of the paper; nor any evidence 
that his daughter, the alleged grantee received any rents. The evi- 
dence was that Barnes continued in possession all the time; a t  least, 
there was no change of possession, and Barnes paid all the taxes. 

Defendants' counsel did not recollect that his Honor refused, to give 
the first instruction asked by the plaintiff, or that such was asked. His 
recollection was, that i t  was admitted that  Witherspoon claimed as a 
purchaser, and that his Honor refused to allow an issue as to fraud 
on creditors to be inserted. Further, Tripplett, the plaintiff, did not 
swear that on his return from the army the deed was in his wife's 
possession, but in the house, in which she and Barnes, her father, were 
living, he, Barnes, never having been out of the possession of the land. 

This amendment his Honor, in settling the case, adopted. 
There was a verdict for the defendants. Motion for a new trial 

granted and discharged. Judgment and appeal by the plaintiffs. 

Armfield for appellants, submitted: 

Whether the conveyance from Barnes to the feme plaintiff, be con- 
sidered in regard to the 13th Elizabeth, or the 27th Elizabeth, it 

(593) is valid as against Witherspoon; for the 13th Elizabeth enacts 
that conveyances to defraud creditors, shall be void, "only as 

against that person, his heirs," &c., "where actions, debts, &c., by such 
fraudulent devices and practices aforesaid, are, shall, or might be 
in any wise disturbed, hindered, delayed or defrauded"; and Wither- 
spoon was no creditor of Barnes. 

And the 27th Elizabeth, as re-enacted in this State, applies only to  
such subsequent purchasers as shall purchase, "without notice before 
and at  the time of his purchase, of the charge, lease, and incumbrance 
by him alleged to have been made with intent to defraud." See Re- 
vised Code, chapter 50, sections 1 and 2, page 298. 

A conveyance contrary to the 13th Elizabeth is good against the 
grantee andi all the world, except only creditors of the grantee who 
might be thereby defrauded. See Metcalf on Contracts, p. 268. See 
also Smith's Leading Cases, vol. 1, p. 41, note a t  bottom of page. 

Under the 27th Elizabeth, as re-enacted in this State, (chap. 50, 
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sec. 2, Revised Code,) "A purchaser from one who has previously made 
a fraudulent conveyance, shall not be protected in his purchase unless 
he has purchased for full value, and without notice of the fraudulent 
conveyance. See Hiatt v. Wade, 30 N. C. 340. 

That the deed was good against Barnes, see Harshaw v. McCombs, 
63 N. C., 75. 

Folk contra argued: 

Plaintiff prayed his Honor to instruct the jury that if Barnes con- 
veyed the land to plaintiff, Louisa, to  defraud his creditors, and she 
knew i t  was done for that purpose, these facts raised no such trust, 
&c. The position that a mere purpose 40 defraud the creditors of the 
grantor, concurred in by the grantee, creates a, trust by implication, 
was not assumed by diefendant's counsel, or presented by the 
case. It was therefore a mere abstract proposition, upon which (594) 
the Court ought not to have charged the jury. State v. Martin, 
24 N. C.  101; 25 N. C. 470. 

Even if the counsel meant to ask his Honor to charge that if Barnes 
conveyed the land to plaintiff Louisa, in trust for himself, t o  defraud 
his creditors, such ltrust was fraudulent, and could not be enforced by 
Barnes, or one claiming under him, having notice of the deed: i t  ought, 
not to have been given. I n  Equity the trust and the land are con- 
vertible terms, equitas sequitur legem. No such effect could therefore 
be given to  mere notice of ithe deed, for i t  is presumed that  every pur- 
chaser from a cestui que trust has notice of the deed to  his trustee. If 
anything could have the effect conrtended for, i t  would be notice of the 
fraud. But the prayer assumes that the plaintiff Lousia, agreed to 
stand seized of the land in trust for her father, t o  enable him to de- 
fraud his creditors; and yet seeks to set up a deed which is not regis- 
tered, and is lost on the ground of accident. Will a Court of Equit.y 
aid her under such circumstances? No, certainly; for he must come 
into Court with clean hands. But suppose the proposition to be, al- 
though the conveyance from Barnes to  plaintiff Louisa is fraudulent 
as to creditors, yet the defendant cannot take advantage of the fraud, 
because he does not represent creditors. Thus stated, there are several 
objecltions t o  it: 

1. In  Fulenwider v. Roberts, 18 N. C. 280, and in Inglis v. Donalson, 
3 N. C. 102, i t  is held that i t  is geenrally true that deeds void by 
reason of bad faith as to creditors, are also void as to purchasers. 
They are not indeed void as to purchasers because void as to creditors, 
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but by reason of bad faith, which alike vitiates them as to purchasers 
and creditors. RUFFIN, C. J., in Fulenwider v. Roberts, supra. 

2. Because there was evidence in the case rthat the conveyance from 
Barnes t o  plaintiff Louisa, was merely colorable; in other words, that  
i t  was a trick and a juggle to  blind others without passing the title. 

And although the defendant did not claim as a creditor, yet 
(595) evidence of the indebtedness of Barnes was important, to  show 

the inducement for such colorable transac~tion, and the proposi- 
tion above stated would tend t o  mislead the jury. 

3. The coniplaint seeks to establish the lost unregistered deed, an 
the grounc?~ of accident; and the instruction asked admits that it was 
intended to defraud credits, and that  plaintiff Louisa concurred in the 
fraudulent purpose. 

It is submitted that  his Honor committed no error in giving the 
instruction asked by diefendant's counsel. Plummer v. Woodly, 35 N. C. 
265. 

PEARSOS, C. J .  Iiis Honor erred in giving the instruction, "if the 
jury believe that  the deed was made by Barnes to  plaintiff Louisa, on 
a secret trust that  she was t o  hold the legal title for the use and benefit 
of Barnes, plaintiff could not recover." 

This secret trust was void, and would not have been enforced by the 
Courts, because the purpose was t o  defraud creditors and purchasers, 
and such a trust is not fit to be executed. 

It follows thah the plaintiff Louisa had the legal title subject only 
to  the rights of creditors and purchasers under 13 and 27 Elizabcth. 
There are no creditors in this case; so 13th Elizabeth is out of the 
plaintiff's way. 

Witherspoon was a purchaser for valuable consideration, but he had 
notice of the conveyance by Barnes to the plaintiff Louisa, and under 
the act of 1840, he is not protected against this conveyance, althouglr 
i t  was erroneous and made with a secret trust for the purpose of fraud. 

This matter is setltled by Hiatt v. Wade, 30 N. C. 340, where a con- 
struction is put upon the act of 1840, and the alteration in regard to  
27th Elizabeth is so c1earIy stated that  I will adopt ithe language of 
Chief Justice RUFFIN: '(The statute, 27th Elizabeth, enacts that  con- 
veyances of land made with intent ito defraud purchasers, shall, only 
as against purchasers, for good consideration, be void; under that  act, 

i t  was, of course held that  notice of the fraudulent deed did not 
(596) impeach the title of the purchaser; because the bad faith of the 

deed vitiated it, and with notice of the deed, the purchaser had 
also notice of the fraud. But the Legislature thought proper in 1840, 
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t o  alter the law and declare, that no person shall be deemed a purchaser 
within the meaning of the former act unless he purchase the land for 
the full value thereof, without notice a t  the time of his purchase of the 
conveyance, alleged by him to be fraudulent." 

This language is as precise and positive as can be. 
Error. 
PER CURIAM. Venire de novo. 

Xc 74 N. C. 476; Bank v. Adrian, 116 N. C. 549; Pass v. Lynch, 117 
N. C. 455; Brinkley v. Brinkley, 128 N. C. 509; Brinkby v. Spruill, 
130 N. C. 48. 

WM. C. BRYAN v. C. H. FOWLER ASD OTHERS. 

Plaintiff sent his cotton to defendants' gin house to be ginned; while there, 
the gin with a l l  the coltton i n  it was consumed, i t  m ~ t  appearing how the 
fire originated: Held, that  the de~struction of the cot~ton by fir~e was not 
pqaima facie evidence lof negligence; and further, it being shown that  the 
defendants during the possession of the plaintiff's cotton used ordinary 
care, they a re  not liable for  i~ts loss. 

CIVIL ACTION, for damages arising from burning plaintiff's cotton, 
tried before his Honor, Judge Clarke, a t  the Fall Term, 1873, of 
PAMLICO Superior Court. 

All the facts necessary for an understanding of the case as decided, 
are fully set out in the opinion of the Court. 

The jury returned a verdict for the defendants. Judgment in ac- 
cordance therewith and appeal by the plaintiff. 

Haughton for appellant. 
Seymour, contra. 

READE, J. The plaintiff stored his seed cotton in the gin house of 
the defendants, to  be by them ginned a t  a convenient time, 
and the gin house and cotton were destroyed by fire. This was (597) 
a bailment for the mutual benefit of bailor and bailee, and the 
liability of the bailee is for ordinary care. 2 Parson on Con., p. 139. 

Ordinary care is that degree of i t  which an ordinarily prudent person 
would t,ake of his own. Heathcock v. Pennington, 33 N. C. 640. 

It did not appear how the fire originated or what was the cause of 
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it, and the plaintiff insists that proof of the destruction of the cotton 
by fire is prima facie evidence of negligence. The principal authority 
relied on for that posiition is Ellis v. R. R., 24 N. C. 138. I n  that  case 
the plaintiff proved that  his fence was fifty feet from the railroad and 
that sparks from the engine set i t  on fire; and that although i t  had 
been there for a long time ilt had never caught fire before, and that  the 
engine usually had a spark catcher, but i t  did not appear whether i t  
had one on that day. There was no other evidence by the plaintiff, 
and the defendant offered none. It was held to  be prima facie negli- 
gence. Of course i t  was. There was the plain fact khat the defend- 
ant had set fire to the plaintiff's fence, which the prudent use of his 
engine had never fired before. That made i t  necessary for the defend- 
ant to show that he had used the same care on that day as had been 
used theretofore. If he had proved that the engine was supplied with 
a spark catcher and that the usual care was used, the decision would 
have been the other way. Judge GASTON, delivering the opinion, says, 
"We think, therefore, that  %he instruction asked for by the defendant 
was abstractly correct, viz: that the Company are not liable for an 

injury like that complained of, if they use all the care to  prevent 
(598) it which the nature of their business allows; but we also think, 

that as no evidence was offered to show what care they did use, 
ithere was no foundation laid for asking the instruction." It is plain, 
therefore, that in that case the decision was against the defendant, 
because he did not show that the usual care was used. That case was 
reviewed in Herring v. R. R. 32 N. C. 402, where the engine ran over 
a slave who n;as asleep upon the track. The plaintiff proved the injury 
in this as in the fence case, and yet the Court said, "In this case the 
cars had been running for years without injuring a slave, because no 
slave had fallen asleep upon the track. That was itself an unusual 
circumstance and repels any inference of negligence from the mere 
fact that damage was done, and therein this case differs from the cases 
of the fence and the house, which had remained stationary." Both the 
foregoing cases are again reviewed in Scott v. R. R., 49 N. C. 482, and 
Chafin  v. Lawrence, 50 N. 6. 179, in which the distinction is drawn 
between injuries to things remaining under the same circumstances 
inanimate and stationary and things having volition and locomoltion. 
I n  the latter cases, negligence is not inferred from the fact of injury, 
but negligence must be proved by the plaintiff who alleges it. And 
this is the general rule. Smith v. R. R., 64 N. C. 235. 

1% remains now to apply 6hese principles to the case before us. This 
case differs from all the cases cited in this: in the cases cited i t  was 
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proved that the defendant did the act complained of; in this case i t  
does not appear who did it, or how i t  originated. At one o'clock in the 
day, when the gin was running, and all the hands present, the cotton 
in the press, in the gin house, was discovered to  be on fire, and immedi- 
ately caught in the lint room, and, being very inflammable, almost like 
powder, ilt was impossible to extinguish it. And now the plaintiff 
insists, that inasmuch as the gin house had been in operation 'for a 
considerable time, and under the same circumstances, and was station- 
ary, and had never burned down before, like the fence case, it 
makes a prima facie case; first, that the defendiant burned it, (599) 
and second, that he did it negligently, without allowing any 
force to  the fact that i t  was his own gin house that was burned. When 
we hear that a man's house has been burned, by which he suffers loss, 
the interference is that he did not burn it, but that it was the result of 
accident, or the work of an incendiary. And i t  is hard to believe that  
he did not use ordinary care of his own. But grant that the fence case 
applies, and that  it was incumbent on the defendant to show that  he 
did use ordinary care; then i t  appears that he did show it,. He  proved 
that  it was general orders, that "no fire, pipes or matches" were to be 
allowed in the gin house, and that none were used. What more could 
he prove? The only fact relied on by the plaintiff, other than the fact 
of burning, was that sometimes the hands working about the cotton 
would go into the engine house to warm, with lint cotton on their 
clothes, and the engineer, as a precautionary measure, would singe i t  
off. 

The hand that attended the lint room says, that on iche day of the 
fire he went to work a t  6 o'clock in the morning, and about 7 o'clock 
he went into the engine room, and was singed off. That  he stayed out 
about a quarter of an hour and then went back to his work. There was 
no evidence that any fire remained on him. If i t  had, and he had set 
fire to the lint cotton, it would have flashed immediately. Yet the hands 
all went to dinner a t  twelve, and remained, away until one o'clock, and 
after they returned a t  one, this hand did not go into the lint room, nor 
up stairs where the lint room was, as the superintendent proved. The 
only hand that did go up stairs was the hand that attended 'the gin. 
The first he saw of the fire i t  was in lthe lint room, and it spread so 
rapidly that he had to run to  save himself. 

The engineer said that he stayed to watch while the hands went to 
dinner; and that after they came back he firsrt discovered the fire in 
the press, and he immediately ran up stairs and found the whole 
upper floor in flames. If therefore it was negligence to singe the cotton 
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(600) off the  hands, yet as the fire did not originate in tha t  way, it 
amounts to  nothing in this case. 

From all the testimony, it is a mystery how the fire occurred. Take 
i t  tha t  the fact of burning made a case of prima. facie negligence so as 
to  put  it upon the defendant t o  show proper and usual care, still we 
think he did prove due care. 

The evidence raises some suspicion tha t  a friction match may have 
been carried to the gin house, in seed cotton, as hands picking out 
cotton are known t o  use matches in the  fields. And there was some 
probability ichat the seed cotton in the  gin house took fire spontaneous- 
ly ;  as it is known tha t  greasy cotton is liable to  spontaneous combus- 
tion, and mashing the seed will grease the cotton. 

But  however this may be, there is no evidence of negligence against 
the defendant, except the fact of the fire, and that he has met by show- 
ing, tha t  the  usual and proper care was used. 

Negligence being a question of law, and we being of opinion that  
there was no negligence, and the jury having found rightly for the 
defendant, it is not necessary that we should, notice in detail the prayers 
for instructions, and the  exceptions to  his Honor's charge, because 
whatever errors he may have committed, and we do not say that he 
committed any, the verdict is right, and tha t  is enough. Chaf in  v. 
Lawrence, 50 N. C. 179. 

No error. 
PER CURIA>:. Judgment affirmed. 

JOHS R. HASKISS v. I". A. ROYSTER. 

Any third person, who without lawful justification, induces a party who, for a 
consideration, has contracted to render personal service to another, to quit 
such service and refuse to perform his par t  of the agreement, is liable to 
the party injured in damages. 

That the consideration of a contract is too small, or its terms unreasonable, 
will not justify a Court, for  the benefit of a third person not a party 
thereto, in setting such contract aside; nor is  the fact that  one of the con- 
tracting ~art12h is appointed to decide as  to the performance or non- 
performance of certain conclitions, a suficient cause for annulling and 
betting aside the same. 

REAIII: and SETTLE, JJ., dissenting. 

CIVIL ACTIOX, to recover damages for enticing away laborers, hear(] 
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before Tourgee, J., at Spring Term, 1873, of PERSON Superior Court. 
I n  his complaint, the plaintiff alleges that  he had employed certain 

laborers, naming them, to work on his farm during the year 1871, 
under written contracts; and that while they were a t  work ac- (601) 
cording to the terms of said contract, the defendant, in March 
of that  year, unlawfully enticed and persuaded said laborers to leave 
his, the plaintiff's employment, and unlawfully harbored and detained 
them for the space of iten monlths. For this, plaintiff demands dam- 
ages, &c. 

The case states, that  after hearing the evidence on both sides and 
before the case was left t o  the jury, his Honor decided that  the plain- 
tiff was not entitled t o  recover upon his complaint filed. To which 
ruling plaintiff excepted, submitted t o  a nonsuit, and appealed. 

W. A. Graham, (with whom was J. W. Graham and McCorkLe ~t: 
Bailey,) for  appellant, filed the following brief: 

The laborers mentioned in the statement of the case were the servants 
of (the plaintiff, and enticing them away from his service or harboring 
and retaining them, with a knowledge of their obligation to  the plain- 
tiff, was injury t o  him, to  be redressed by an action. 

1. This is so by the common law. The relation of master and serv- 
ant has existed from the earliest stages of society. It is recog- 
nized both in the 4th and 10th commandments of the decalogue, (602) 
and is said by Blackstone to be founded in convenience, where- 
by a person calls in the assistance of others when his skill and labor 
will not be sufficient t o  answer lthe cares incumbent on him. 1 Black. 
Com., 421. It is constituted by the contract of hiring. Ibid, 425. 
And as a general rule, every person of full age of 21 years, and not  
under any legal disability is capable of becoming a master or a serv- 
ant. Smith on Naster and Servant. Law Lib., 75, p. 1. 

And beside the relations of the parties to each other, an action lies in 
favor of the master t o  recover damages against any person who shall 
hire or retain his servants, or seduce them away. 1 Black., 429, in 
text, and note in Sharswood's edition, 6 Mod. R. 182; 1 Parson's Conl;., 
532, and cases cited. Smith supra. 78, 79, and cases cited. 

And although the defendan6 was ignorant of the first contract when 
he hired the servant, and no action may lie for enticing him away, yet 
if he continued t o  employ or harbor him, after knowledge of the prior 
engagement an action lies. Ibid 79, 80. Fawcett v. Beavers, 13 N. C. 
63; Blake v. Lougee, 6 T. R. 221. For instances of such actions in 
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N. C., see I3urm v. Mabry, 23 N. C. 240; Mabson v. Railroad, 51 
N. C. 245 

2 But such an action is given by a recent statute of this State, sug- 
gested no doubt by the present condition of labor, especially with refer- 
ence to agriculture. A. A., 1865-'66, ch. 58, p. 22, 23; A. A. 1866-'67, 
ch. 124, p. 197, the first giving an action and double damages, the 
second an indictment. 

There have also been adjudications on what constitutes a "cropper," 
or scrvant, as coritradistmg-uisl~ed irom a tenant, who is a quasi pro- 
prietor. 8. v. Burwell, 63 N.C. 661; 1)enton v. Strickland, 48 N. C. 
61. 

3. Compensation to the hired man by a share of the crop, does not 
render him any the less a servant, nor consltitute him a tenant 

(603) or partner. It is very different from a stipulation for a share of 
the profits. 

I n  some cases the distinction may be dificult t o  draw. But in this 
case there is no dilliculty. The direction and control of the whole 
operations of the year are vcsted in the plaintiff, with stringent securi- 
ties, not only for obedience, but for correct and respectful behavior 
towards him and his family, of all which he is made the judge. 

Wherever in such a contract, the wili of one party is to control, and 
the will of the other is subordinated, so that he is to conform his con- 
duct to that control, the former is master and the latter a servant. No 
degradation is implied. The relation is the result of voluntary con- 
tract, and is adiopted for the convenience and benfit of both parties. 

McCorlcle & Bailey for appellant, filed the following additional 
brief: 

Two views of the question involved are submitted: 
First. Viewed under the doctrine of master and servant: There are 

a number of cases in which nice distinctions are taken between "ten- 
ants" and "croppers;" but without adverting to ithem, i t  is submitted 
that there is one unmistakable criterion deducible from all the cases, 
namely, has 'the party other than the land owner an estate in the 
premises? If nort, he is a servant, not a tenant. 

The contract under consideration gives full power t o  the land owner. 
1. We submit that the contract specified in the complaint did not 

create &he relation of landlord and tenant, but that Eastwood and the 
others became thereby mere croppers, and for rthis we cite McNeely v. 
Hart, 32 N. C. 63; Brazier v. Ansley, 33 N. C. 12. 

One who makes a crop for another, vulgice, a cropper, is a servant, 
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a hired servant, and the circumstance that  he is to receive payment 
in a portlon of the crop, Instead of money, is of no appreciable 
weight. If the land owner is to make division, then he pays, (604) 
and the cropper does not, as in tenancies, pay the land owner as 
for rent. Wzswall v. Rrznsor~, 32 N. C. 554. 

2. I s  there any policy of the law which forbids the creation of the 
relation of master and servant. I n  free England and the free North- 
ern States, the ~ d a l i o n  has been recognized from the earliest times. 

Society cannot long exist without grades, and the relation of mastcr 
and servant springs from the earlicst and always continuing needs of 
society, without reference to  the charaoter of government. All the 
elementary writers agree. See 1 Cooley Black. 429, note 15. 

Independent of these considerations, the policy of our law has been 
recognized and declared by two acts of the Legislature, passed since 
the abolition of slavery. The act of 1865-'66, chap. 58, p. 122, gives an 
action for enticing or harboring any servant. The act of 1866-'6'7, 
chap. 124, p. 197, makes such an  act indictable. 

Second. But suppose Eastwood and others be treated on the broad- 
er ground, not of servants or employees, but of contractors, we submit 
evcn on this broad platform the plaintiff has stated a cause of actlon. 
Ubi jus ib i  remedium. And this jus is not a mere right in conscience, 
but a legal as well as equitable ground of action, and extends to every 
legal demand or claim. 

Whenever one has suffered damage by the wilful act or default of 
another, a jus accrues, subject on the modification khat the injury is 
proximate. Lumly v. Gye, 2 Ell. Black. 216; Barbee v. Armstead, 32 
N. C. 530. 

RODMAN, J. We take i t  to be a settled principle of law, that if one 
contracts upon a consideration to  render personal services for another 
any third person who maliciously, that  is, without a lawful justification, 
induces the party who contracted to render the service to  refuse to do 
so, is liable t o  the injured party in an  action for damages. It need 
scarcely be said that there is nothing in this principle inconsist- 
ent with pcrsonal freedom, else we would not find it in the (605) 
laws of the freest and( most enlightened Statcs in the world. It 
extends impartially ko every grade of service, from the most brillimt 
and best paid to  the most homely, and i t  shelters our nearest and ten- 
derest domestic relations from the interference of malicious intermed- 
dlers. It is not derived from any idea of property by the one party in 
the other, but is an inference from thc obligation of a contract freely 
made by competent persons. 
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We are relieved from any labor in finding authorities for this prin- 
ciple, by a yery recent decision of the Supreme Court of Massachusetts, 
in which a learned and able Judge delivers the opinion of the Court. 
Walker v. Cronin, 107 Mass. 555.  

That case was this: The plaintiffs declared in substance that  they 
were shoemakers, and employed a large number of persons as bottomers 
of boots and shoes, and defendant unlawfully and intending t o  injure 
the plaintiff in his business, persuaded and induced the  persons so em- 
ployed to abandon the employment of the plaintiff, whereby plaintiff 
was damaged, &c. 

A second count says that  plaintiff had employed certain persons 
named t o  make up stock into boots and shoes, and defendant well 
knowing, &c., induced said persons to refuse t o  make and finish such 
boots and shoes, &c. 

The third count is not material to be noticed. 
The defendant demurred. The Court held each of the counts gooti. 
I shall make no apology for quoting copiously from this opinion, be- 

cause the high respectability of the Court, and the learning and care 
with which the question is discussed, make the decision eminently an 
authority. 

"This (the declaration) sets forth sufficiently (1) intentional and 
willful acts, (2) calculated t o  cause damage to the plaintiffs in t h i r  
lawful business, ( 3 )  done with the unlawful purpose to  cause such 
damage and loss, without right or justifiable cause on the part of the 

defendant, (which constitultes malice,) and (4,) actual damage 
(606) and loss resulting." 

"The general principle is announced in Com. Dig. Action 
on the case A," I n  all cases where a man has a temporal loss or dain- 
age by the wrong of another, he may have an action upon the case to be 
repaired in damages." The intentional causing such loss to  another, 
without justifiable cause, and with the malicious purpose to  inflict it, 
is of itself a wrong." See Carew v. Rutherford, 106 Mass., 1, 10, 11. 

"Thus every one has an equal right t o  employ workmen in his busi- 
ness or service; and if by the exercise of this right in such manna as 
he may see fit, persons are induced to leave their employment elsewhue 
no wrong is done to  him whose employment they leave, unless a con- 
tract exists by which such other person has a legal right to the further 
vontinuance of their services. If such a contract exists, one who know- 
ingly and intentionally procures i t  t o  be violated, may be held liable 
for the wrong, although he did i t  for the purpose of promoting his own 
business." 
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'"very one has a right to  enjoy the fruits and advantages of his own 
enterprise, industry, skill, and credit. He has no right to  be protected 
against competition; but he has a right to be free from malicious and 
wanton interference, disturbance or annoyance. If disturbance or 
loss come as a result of conlpetition, or the exercise of like rights by 
others, i t  is damnum absque injuria, unless some superior right by con- 
tract or otherwise is interferred with. But if i t  come from the merely 
wanton or malicious acts of others, without the justification of com- 
petition of the service of any interest or lawful purpose, i t  then stands 
upon a different footing, and falls within the priciple of the authorities 
first referred to.') 

"It is a familiar and' well established doctrine of the law upon the 
relation of master and servant, that  one who enltices away a servant, 
or induces him to leave his master, may be held liable in damages 
therefor, provided there exists a valid contract for continued service 
known to  the defendant. It has sometimes been supposed that  the 
doctrine sprang from the English statute of laborers, and was 
confined to menial service. But we are satisfied that  i t  is found- (607) 
ed upon the legal right derived from the contract, and not 
merely upon the relation of master and servant, and that  i t  applies to 
all contracts of employment, if not to  contracts of every description. 

I n  Hart  v. Aldridge, Cowp. 54, i t  was applied to  a case very mnch 
like the present. 

I n  Gunter v. Astor, 4 J. B. Moore, 12, i t  was applied to  the enticing 
away of workmen not hired for a limited or constant period, but who 
worked by 'the piece for a piano manufacturer. 

In Shepperd v. Wakeman, Sid. 79, i t  was applied t o  the loss of s 
contract of marriage, by reason of a false and malicious letter claiming 
a previous engagement. 

In  Winsmore v. Greenbank, Willes, 577, the defendant was held 
liable in damages for unlawfully and unjustly "procuring, enticing, 
and persuading" the plaintiff's wife to  remain away from him, whercby 
he lost the comfort and society of his wife, and the profilt and advantage 
of her fortune. Barbee v. Annstead, 32 N. C. 530. 

In Lumly v. Gye, 2 El. 8: Bl., 216 (20 Eng. L. & E. R., 168,) the 
plaintiff had engaged Miss Wagner to sing in his opera, andl the defend- 
ant knowingly induced her to break her contract and refuse to sing. It 
was objected that the action would not lie, because her contract was 
merely executory, and she had never actually entered into the service 
of the plaintiff; and COLERIDGE, J., dissented, insisting that  the only 
foundation for such an action was the statute of laborers, which did 
not apply to  a service of that character; but after full discussion and 
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deliberation, i t  was held that the action would lie for the damage thus 
caused by rthe defendant." 

To the same effect are Jones v. Jeter, 43 Geo. 331, and Salter v. 
Howard, Ib. 601, in both which cases the servants enticed were employ- 
ees in husbandry. The only case to  the contrary that we are av,sre 
of, is Burgess v. Carpenter, 2 Rich. S. C. 7; but the authorities relied on 
in that case seem to  us not in point. And although this action is not 

brought under our act of 1866, (Bat. Rev., ch. 70,) yet that sct  
(608) is evidence of the common law. 

It is suggested, (for we did not have the benefit of an argu- 
ment for the defendant,) that in the present case the contract between 
the plaintiff and Eastwood and Wilkerson is unreasonable and there- 
fore void. We cannot suppose i t  t o  be contended that this Court,, cr 
any Court, when there is no suggestion of fraud, can inquire whether 
the reward agreed to be paid to a workman is the highest that he might 
have got in the market, and to declare the contract void, or to nlnke 
a new one if i t  thought not ko be the highest. No Count can make 
itself the guardian of pcrsons mi juris. That would be an assumption 
inconsistent with their freedom. We suppose the objection to a point 
to that part of tho contract which is, in substance, that if either party 
of the second part, or any person for whom they contract, shall mis- 
behave in the opinion of the party of the first part, such misbehaving 
party shall quit the premises and forfeit to the party of the first part 
all his interest in the common crop. 

It is said that these provisions make the plaintiff a judge in his own 
cause, which the law will not allow, and that they are manifestly so 
oppressive and fraudulent as to avoid the whole contract. This prop- 
osition will be found on examination to go much too far even as between 
the parties to the contract, and to  have no application as between one 
of the parties and a malicious intermeddler, as the defendant must, in 
this stage of the case, be considered. 

11t is not necessary to decide what would be the effect of such a 
stipulation in an action on the contract between the parties t o  it. n u t  
as  there seems to be some misconception of the law of such a case, and 
as although there are numerous authorities on khe question, i t  is not yet 
of "familiar learning" in our Courts, a few observations will more con- 
veniently lead us to the question actually presented. 

The authorities are conclusive ithat tlie partics to a contract, if there 
be no fraud or concealment of the interest, may agree to make a 

(609) person interested, or even one of the parties an arbitrator to 
decide all ccintroversies which may arise under the contract, and 

~ u c h  agreement will be valid and effectual. 
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In  Watson on Arbitration, (85) it is said: "It seems that i t  is no 
cbjection to  an award, that the arbitrator was a party, or interested 
in the matter submiltted, provided that  the party objecting, a t  the time 
of the submission knew that the arbitrator was so interested; as in the 
case when Sergeant Hards took a horse from my lord of Canterbury's 
bailiff for a deodand, and thereupon the Archbishop brought his action, 
and by a rule of Court i t  was referred to the Archbishop to set the 
price upon the horse; the sergeant afterwards sought to set aside the 
award, on the ground of the interest of the Archbishop; but i t  wae 
denied by Lord HALE, and per totam curium. Comb. 218; S. C., 4; 
Mod., 226; Hard, 43; 1 Inc. & W., 511. See also Russell on Arbitra- 
tion, 108. In  Morse on Arbiltration, i t  is said that a person interested 
or partial, is incompetent to act as an arbitrator, (p. 100.) But the 
parties may, if they choose, waive the objection. "They are a t  liblerty 
to select a person interested or a person prejudiced, a relahion, or an 
enemy of either of them." Strong v. Strong, 9 Cush. 560; Fox v. Ham- 
ilton, 10 Pick, 275. See also Morse 108. The most important case 
on this question, however, is Ranger v. Great Western R .  W.  Co., 5 
H. L. 72. There i t  was agreed between the plaintiff, who conltracted to  
build the road, and the Company, that  Brunel, who was the engineer 
of the Company, and a large shareholder in it, should be the judge of 
the amount and value of the work done. The Lord Chancellor, after 
saying that Brunel was the mere agent of lthe Company, and in effect 
the Company itself, continues: "It does not appear to me to  be neces- 
sary to institute any minute inquiry as  t o  how far the calculations of 
Mr. Brunel were accurate. I think it quite enough if they were bona 
fide, and with the intention of acting according to the exigency of the 
terms of the contract. The Company expressly stipulated that during 
the progress of the work, the decision of ithe engineer, as t o  the value 
of the work, should be final. If the appellant thought this a 
harsh or oppressive clause, he ought not to have agreed to it. (610) 
It does not, however, seem to have been unreasonable." To the 
same effect, are Elliott v. Southdown R. W .  Co., 2 De Gex. & Sm. 17; 
Hawley v. N. S.  R, W.  C. Id. 33; Kimberly v. Dick, 13 Eq. Cases, 1. 

The case of Ranger v. Great Western Railway Company, also holds 
that penalties and forfeitures upon a contractor, provided for in case 
the work be not properly done, or done in due time, are reasonable, 
and will be enforced, even t o  the great loss of the careless or dilatory 
conkractor. 

These authorities unquestionably establish that 'such stipulations 
are not void or voidable, even as between the parties, and i t  has never 
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been supposed or contended that  they made the whole contract void; 
as even if void themselves, they are clearly separable from the other 
parts. Either party, therefore, could maintain an action on this con- 
tract. 

Iit is important however to  notice, that none of these authorities goes 
to  the length of holding, that if after the contractors had duly perform- 
ed all or a par t  of the work, the plaintiff had mala fide, or without 
lawful cause, discharged them, they could not recover upon rthe con- 
tract. The contrary is implied in the language of the Lord Chancellor 
in Ranger v. Great Western Railway Co., and is evidently most consist- 
ent with reason and justice. The power attempted to be reserved 
cannot have any greater effect than t o  make the discharge prima facie 
lawful, if so much as that. 

Contracts with such stipulations as we find in the present, are not 
to  be commended as precedents. Such stipulations are unusual; they 
answer no useful purpose, and suggest an  intent (perhaps in this case 
untruly) to  take some improper advantage, and to exact from lthe 
employees a degree of personal deference and respect, beyond that  civil 
and courteous deportment which every man owes t o  his fellow in 
every relation in life. T o  this extent, a mutual duty is implied in 

every contraat which creates the relation of master and servant. 
(611) If the servant fails in due respect, the master may discharge him, 

and so, if the master fails, the servant will be justified in quit- 
ting the employment. 

Again it  is suggested, that  the conhractors of the second part in this 
contract are croppers, and not servants. By  cropper, I understand a 
laborer who is to be paid for his labor by being given a proportion of 
the crop. But such a person is not a tenant, for he has no estate in the 
land, nor in lthe crop until the landlord assigns him his share. He is 
as much a servant as if his wages were fixed and payable in money. 

It is unnecessary to  discuss the question whether one who malicious- 
ly persuaded a tenant t o  abandon his holding, would not be liable in 
damages for such officious intermeddling. 

But whatever may be the effect of the provisions commented on, as 
between the parties ko the contract, the authorities are clear and deci- 
sive that  a person in the situation of the defendant, can take no ad- 
vantage from them. As the case now stands, he cannot pretend to play 
the part of a chivalrous prohector of defrauded ignorance. For the 
present a t  least, he must be regarded as a malicious intern~eddler, using 
the word malicious in its legal sense. 

There is a certain analogy among all the domestic relations, and i t  
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would be dangerous to the repose and happiness of families if the law 
permitted any man, under whatever professions of philanlthropy or 
charity, t o  sow discontent between the head of a family and its various 
members, wife, children and servants. Interference with such relations 
can only be justified under the most special circumstances, and where 
there cannot be (the slightest suspicion of a spirit of mischief-making, 
or self interest. 

To  enable a plaintiff to  recover from one who entices his servant, 
i t  is sufficient to  show a subsisting relation of service, even if i t  be 
determinable a t  will. I n  Keane v. Boycott, 2 H. Bl., 511, the plaintiff 
sued a recruiting officer for enticing his servant. The servant was ail 
infant and had been a slave in St. Vincents where he indentured him- 
self to  serve the plaintiff for five years. The indenture of course was 
void upon a double ground, but the Court held the plaintiff en- 
titled to recover. EYRE, C. J., says, "The defendant in this case (612) 
had no concern in  the relation between the plaintiff and his serv- 
ant; he dissolved i t  officiously, and to speak of his conduct in the mild- 
est terms, he carried too far his zeal for the recruiting service." T n  
Sykes v. Dixon, 9 Ad. & El., 693, that  case is distinguished from Keane 
u. Boycott, upon the ground that  the servant had quitted his masher 
before the defendant employed him, and there was then no subsisting 
relation of service. In Evans v. Walton, 2 C. P., 615, (E. L. R.) i t  was 
held not necessary t o  show a valid and binding contract for service, but 
only the existence of the relation. If the servant was one a t  will, 
the action could, be sustained. Salter v. Howard, 53 Ga., is to the same 
effect. 

We are of opinion that  the complaint sets forth a sufficient cause of 
action. 

The judgment is reversed and, the case remanded to be proceded in, 
&c. Let this opinion be certified. 

PER CURIAM. Judgment reversed. 

READE, J.,(dissenting.) I cannot agree with the majority of tha 
Court, and the subject is of such general concern and of so much im- 
portance, tha t  I must depart from our usage to  allow the opinion of 
the majority to  pass as the opinion of all in matters of minor import- 
ance. 

I do not deny that,  in some sense, every one who renders service for 
another is that  other's servant; but I do deny that  in every such case 
the rdatzon of master and servant is established. The child is servant 
of the parent, the wife of the husband, (and why not the husband of 
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the wife?) the lawyer of his client, the physician of his patient, the 
pastor of his church, &c. And so the mechanic who contracts t o  build 
my house, and lthe teacher who contracts to teach my children, and 
every one who contracts to do anything for me, is, in some sense, my 

correspondent is my "most humble servant." But none of these 
(613) fall under the well defined and well known title of master and 

servant. Every layman understands that there is such a rela- 
tion, just as there is the relation of husband and wife. And every 
lawyer when he desires t o  know what constitutes thart relation and 
what are its incidents, looks under that  head, and if he looks under any 
other head, i t  is only for analogies. Blackstone says, "The three greah 
relations in private life, are, 1st. That, of master and servant; 2d. That  
of husband and wife; 3d. That  of parent and child. And the law 
makes a 4th. That of guardian and ward." In discussing these rela- 
tions, he says, ('1 shall first consider the several sods of servants, and 
how this relahion is created and destroyed. The first sort of servants 
thereforc acknowledged by thc  laws of England, are m e n d  servants, 
so called from being intra menia or domestics. The contract between 
them and their masters arises upon the hiring." 

This is an ancient servitude, embracing duty, subjection and aIIegi- 
ance on the part of the servanh, and superiority and power on the part 
of the master. Bac. Ab. Master and Servant. And these character- 
istics, rnodificd by times and circumstances, always distinguish the 
relation of master and servant; and Mr. Graham's brief refers us to the 
decalogue, fourth and tenth commandments, as showing that  such were 
the characteristics of servitude in those days. 

Quoting again from Blackstone: "Another species of servants are 
called apprentices, (from apprendre, to learn,) and are usually bound 
for a term of years by deed indented, or indentures, to  serve their 
masters, and be maintained and instructed by them." 

Servitudes of this kind were a t  first formed by the parties themselves, 
or by their parents or friends acting for them. But subsequently, the 
overseers of the poor, or other proper authorities bound out poor chi!- 
dren as apprentices. The incidents ho the relation of master and ap- 
prcnticc were, on the par.t of the apprentice, service and subjection; 
and on the part of the master, power, instruction, protection and main- 

tenance. The mode of apprenticing by indentures of the parties, 
(614) was a t  common law, and the binding by the overseers of the 

poor, was by statute; and we have had similar statutes. 
It is not pretended that  any such relation as I have described exists 

in the ease bcforc us. There is no other relation of master and servant 
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known to the common law. How then can the relation in this case be 
that of master and servant? Take i t  that there is a contra& of service 
-hard enough in its terms-yet there is wanting the element of protc-c- 
tion and maintenance on the parit of the plaintiff, which is indispensable 
to create the relation of master and apprentice. If itherefore, any of 
the many authorities cited in the learned opinion of the majority in 
this case are founded on the relation of masker and servant which I 
have been considering, they are inapplicable. There are, however, 
relations of masker and servant in England other than those which I 
have been considering. 

Quoting again from Blackstone: "A third species of servants are 
laborers, who are only hired by the day or the week, and do not live 
intra menia as  part of the family; concerning whom the statutes before 
cited have made many w r y  good regulations: I. Directing that all 
persons who have no visible effects may be compelled to work. 2. De- 
fining how long they must continue a t  work in summer and in winter. 

3. Punishing such as desert their work 4. Empowering the justices 
a t  sessions, or the sheriff of the county to sektle their wages; and 5. 
Inflicting penalties on such as eitheir give or exact more wages than are 
so settled. 

There are many of these statutes in England, regulating almost 
every spccles of trade and labor, with very stringent terms against the 
laborcrs and servants, as  well as  against the masters, and innumerable 
decisions have been made under these s%akutes, and neither text wri.t,ers 
nor judges have always been carcful to distinguish between cases under 
the statutes, and not under the statutes. Such cases are not authority 
bere, because we have no such statutes. And yelt i t  is very evident 
that the complaint is based upon the Iearning and cases under those 
statutes. I t  begins by setting out that the alleged servants 
"bound therusclves as laborcrs." And charges that the defend- (615) 
ant did "harbor and detain thern." Evidently going upon thc 
idea that the relation of master and servant existed. 

Having divested the case of the supposed character of master arid 
servant, I propose now t o  considcr i t  as i t  is, a contract between the 
parties. 

1 do not deny what is said in tthe learned opinion of the majority that 
if there is a contract between A & B for any purpose, and C induces B 
to  v~ols i r~  t h e  rontract to thc injury of A, A has his action against C 
for damages. Not upon any idea of master and servant, howevcr I n  
the leading case from Massachusetts, put by my learned brothcr, where 
the shoemaker was induced to break his contract, the learned Judge 



I N  THE SUPREME COURT. [70 

puts i t  upon the ground of breach of contract. And so i t  was where 
the actress was induced to refuse t o  fulfill her engagement. There was 
no relation of master and servant. And the reference to it is only for 
the analogy. 

The relation of master and servant mas never supposed t o  exist he- 
tween Barnum and Jennie Lind, nor between Strakosch and Neillson. 
But still I admit that  if a third person had induced these queens, not 
servants of song, to violate their contracts, such third person would 
have been liable in diamages. 

But I do not admit that  t o  induce one t o  violate a contract is per sc? 
actionable, as i t  is the relation of master and servant or master and 
apprenkice. I n  order t o  make it  so there must be damage. And the 
damage must be specifically charged and proved. There is no charge 
of damage. Damages are "demanded" but none are charged to have 
been sustained. There must be a per quod in all such cases. Here 
fhere is none. I n  the Massachusetts case, which leads and is made 
the basis of the opinion of the majority, the learned Judge enumerates 
four requisites t o  sustain the action, which the declaration must con- 
tain, and which the declaration in that  case did contain: 
"I. Intentional and wilful acts. 
2. Calculated t o  cause damage to the plaintiffs in their lawful busi- 

ness. 
3. Done with the unlawful purpose to  cause such damage." 
Now grant, for the sake of the argument, tha t  the complaint in this 

case contains the three first requisites, although I do not think 
(616) i t  does, yet the foudh requisite is wholly wanting. 

"4. Actual damage and loss resulting." 
I n  regard t o  this last requisite, which is the gist of the whole matter, 

and without which there can be no recovery in any such case, there is 
no allegation whatever. In  the Massachusetts case, each count in the 
declaration contained the per quod; "Whereby the plaintiff lost the 
services, &c., and all the advantages and profits, &c, and incurred large 
expense t o  procure other suitable workmen, &c., and were compelled to  
pay much larger prices, &c., and have been hindered in their busi- 
ness to a large extent, &c., from which they would otherwise have 
realized large profits, &c." And the second count,: "Whereby their 
stock of leather was greatly damaged, and they were compelled t o  pay 
much higher prices, &c." And so in the other count. If all this was 
necessary in that  case, which is the basis of this, why is i t  not necessary 
in this? It is necessary in every case, and no case can be found in 
England or America, where it has been held otherwise. It is common 
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learning. And doubtless was overlooked in the learned opinion of tlie 
majority, because we had no argument on the part of the defendant, 
and other points were made prominent as the only points by the learned 
counsel for the plaintiff. 

2. The contract is not binding upon the laborers because of frzud 
and imposition apparent on its face. 

That  Eastwood and Wilkerson are ignorant, is apparent from the 
fact, that  they make their mark t o  the agreement. Tha t  they are 
poor, is apparent from the fact that they have no homes, but have 
to  live on the lands of the plaintiff; and they have neither teams nor 
tools with which t o  make a crop, and that they are dependent, is : ~ p -  
parent from the fact that they stipulate against their "insolence," and 
that of all their family, towards the plaintiff and all his family, with- 
out requiring like stipulations from the plaintiff; and from the 
fact that they put i t  in the power of the plaintiff, a t  any time (617) 
during the year, to turn them out of their houses, and take t o  
himself the whole of their labor and crop; and that, not alone for 
unfaithfulness in their business, but for what he or any of his family 
may be pleased to  consider disrespectful behavior t o  him, or to  any of 
his family, in no way connected with their business-the mere flout of a 
child, i t  may be. And that  the plaintiff used his power over them 
fraudulently, t o  circumvent them, is apparent from the fact that  he 
took from them such an  unconscionable agreement. 

The plaintiff's counsel informed us that  his researches had found 
but one case where a contract had been resisted at law as unconscion- 
able; where a grain of rye had been promised for the first day, increas- 
ing every day in geometrical progression for a considerable time, when 
it was found that  there was not as much rye in all the world. There 
is another kindred case, where a horse was shod for a penny for the first 
nail, and increasing for every other nail, in geometrical progression. 
These cases are too remote and comical to be of any practical use, but 
the books are full of cases where Courts of equity, as we are now, have 
relieved against contracts founded in fraud and circumvention, and 
where equity refuses t o  enforce contracts which have the element of 
hardship or unfair advantage. I n  order to meet this view of the case, 
the opinion of the majority estimates that although the contract stip- 
ulates that  Haskins has everything in his own hands, and he is to  do 
whatever "suits" him, yet if he were to  discharge the laborers without 
good cause, they might have their action against him. But  then the 
opinion fritters the right away t o  nothing, because it  goes on to argue 
and cite authorities t o  show that  a man may be judge or arbitrator in 
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his own cause; and besides, what poor remedy is a law suit for these 
laborers who have neither time nor money t o  spare. The only security 
against such contracts is for the Courts ubterly to  ignore them. And 
yet, instead of ignoring this contract, the most important principles 

are subjugated to sustain it. It is made the case of master and 
(618) servant without thc element of maintenance on lthe part of the 

master; and in order t o  sustain the stipulation for lthe arbitrary 
will of the plaintiff to  govern all, the wholesome rule, that no one shall 
be judge in his own cause, is subordinated. 

3. But the gravest objection to  the contract is, that is against public 
policy. 

If Eastwood and Wilkerson had contracted in so many words t c  he 
the slaves of the plaintiff, i t  would be conceded to  be against public 
policy, and void. But here is a condition worse than slavery. I f  
slaves, he would have been entitled to  their services and could have en- 
forced their good behavior and punished their insolence, but he would 
lmve been obliged to feed and clothe !them and provide them shelter. 
But here he stipulates for their services and for their good behavior, 
and that khey shall feed and clothe themselves and leave their homes 
at his bidding, leaving to him the results of their labor. And then, if 
any third person shall entice them away from such a contract ~ n d  
furnish them employment by which they can live, he claims to  recover 
of such person damages. It is plain t o  see that if such contracts were 
allowed, society would soon be disorganized with the worst results, both 
to employers and laborers. There is no greater danger in any comaiu- 
nity than a dependent class upon whom is the hand of oppression bear- 
ing hard, and who have no where t o  look for relief. Consider who these 
parties are, and their condition. The plaintiff is a land owner. He 
agrees with two laborers, one white and the other colored, to furnish 
them land, teams, &c., and they are t o  cultivate the land and the crop 
is t o  be divided between them. Such relations have always existed in 
the State. They have never been called master and servant, but land- 
lord and tenant, lessor and lessee, cropper or partners, according to  the 
contract. There has never been anything degrading in any of these 
relations; public policy requires that  there should not be. The State 
has no greater interest, than that  all her citizens, laborers and employ- 

ers alike, should have khe spirit, behavior and independence of 
(619) manhood. Now turn t o  this contract. "The said Eastwood and 

Wilkerson agree t o  work faithfully all the year, and cause their 
hands to do the same; they are to  work wholly by the orders and di- 
rections of said Haskins a t  all times, and should any of the above 
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mentioned hands fail t o  work to  suit the said Haskins, he has the privi- 
lege to discharge khem a t  any time he may think proper." This would 
seem to  be strong enough t o  secure to  Haskins all that  he ought t o  
have expected, the right t o  discharge them a t  any time if they failed 
to  work to  suit him. But ithe contract goes on, "The hand or harids 
discharged losing all their labor and time done by them on the farm 
of said Haskins, and leave the plantation immediately, the said Haskins 
drawing their proportionate part of all the crops." Surely that was 
enough, but i t  proceeds "Should any of lthe said hands be, in the judg- 
ment of said Haskins, insolcnt t o  said Haskins, or disrespectful t o  liirn 
or any of his family, the said Haskins has the privilege of discharging 
said llarlda a t  any t m e ,  the bald hand discharged losing all the labor 
rendered by him." No one can read the contract without being satis- 
fied that  the best interest of society forbid that i t  should be enforced or 
m any way conntenancd In ihe  Courts. It bears upon its face the evi- 
dence that  the plaintiff intended .to get the labor of these men and dis- 
charge them and keep their earnings. And then what could they do? 
Men with families, the year gone, and all their earnings gone. The 
alternative is the poor house or crime and the jail. 

What would bc the condition of society if every contract was of this 
character? And if one may be, all may be. On the first of November 
the plaintiff might drive off the laborers and their families, and Beep 
all their earnings; and then for thc winter, W~cy would be without shel- 
ter, food or raiment; they would be paupers, and cvery community 
must support its paupers. And every government must provide foz its 
paupers, and to prevent pauperism, every prudent government regulates 
the relations oi rllihbLer.a a rd  servants, and mabters and apprentices. 
And, as labor is always more or less dependant in most coun- 
tries thickly populated, they have statutcs rcgulating labor. In (620) 
England they have "Laborers' statutes" regulating almost evcry 
species of labor, with a view to  the protection of both employer and 
laborer. And I think no case can be found in England or America 
where such a contract as this is authorized by statute, or supported by 
the Courts. Indeed, I do not know that i t  can be fairly inferred from 
the opinion of the majority in this case, that  this contract would be 
supported, if the controversy were between the plaintiff and the labor- 
ers. I think imt would not. 

4. This brings me to the only other point. It is said thalt even if 
the contract is such as the laborers may violate with impunity, yet the 
defendant is a malicious intermeddler, and does not stand upon the 
same footing with the laborers. I admit that  i t  is of much importance 
to the best interests of society that  valid contracts of every kind, and 
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especially those between employers and laborers, should be observed 
in good faith; and that officious intermeddlers should find no favor. 
But i t  is a rule of comnlon sense, that  what one may lawfully do, an- 
other may advise him t o  do. Yet I admit that  there is respectable 
authority for saying, that where there is a voidable contract which one 
of the parties may violate with impunity, if a third person induces 
him to violate it, he may be liable. The instance put is, where rm 
infant is a party t o  a contract which is voidable by him, and a third 
person induces him t o  violate it, he is liable. And why should he not 
be? for the contract may be for the advantage of the infant; and both 
the infant and the public interested in its observance. But Mr. Smith, 
in his work, entitled master and servant, p. 7, says: "But i t  has been 
held that  a contract by an infant binding himself t o  serve during a 
certain time for wages, but enabling the master to  stop the work when- 
ever he chose, and retain the wages during the stoppage, is wholly void 
as not being beneficial t o  the infant." For which he cites Reg. v. Lord, 
12 Q. B. 757. Observe the difference between void and voidable con- 
tracts. 

Under the new regime, much of the labor of the country is perform- 
ed under contract. This is the first case which has been before 

(621) us in which the incidents of the relation of employer and laborer 
have been under discussion, and will probably be looked to as 

a precedent. I think i t  of great importance that employers should 
make only just and reasonable contracts; that  laborers should be faith- 
ful on their par t ;  and that  third persons should not intermeddle. If 
either of these classes violate their plain duties, they will find no favor. 
What I say for myself, I think I may say for this Court, and for all 
Courts. Only to  prevent a contrary influence is the aim of much that 
I have said. 

Jones v. Xtanly, 76 N. C. 356; Morgan v. Smith, 77 N. C. 38; McEI- 
wee v. Blackwell, 94 N. C. 264; Holder v. Mfg. Co., 135 N. C. 395; 
Sears v. Whitalcer, 136 N. C 39; Holder v Mfg. Co., 138 N. C. 309; 
Biggers v. Matthews, 147 N. C. 302; Swain v. Johnson, 151 N. C. 93; 
Smith v. Ice Co., 159 N. C. 155; Williams v. Parsons, 167 N. C. 532; 
S. v. Etheridge, 169 N. C. 264; Minton v. Early, 183 N. C. 203; Bell 
v. Danxer, 187 N. C. 231; Elvington v Shingle Co., 191 N. C. 516; 
Sineath v. Xatzis, 218 S. C. 756; Coleman v. Whisnant, 225 N. C. 506; 
Bruton v. Smith, 225 N. C. 587; Winston v. Lumber Co., 228 N. C. 787; 
Bryant v. Barber 237 N. C. 483; Childresg v. Abeles, 240 N. C. 674. 
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STATE v. JOHS ALLEX KETCHEY. 

The Act of 1868-'69, chap. 272, and the Act amendatory thereof, 1871-'72, chap. 
15, authorizing the Gorernor of the State to appoint Special Terms of the 
Superior Courts, are not unconstitutional. And in appointing such Spe- 
cial Terms, the Gorernor is not bound by the certificate of the Jndge, so 
f a r  as  to confine such terms to the trial of a particular class of cases. 

I t  is not necessary that  a prisoner should be arraigned and plead a t  a preced- 
ing regular term to the Special Term a t  which he is tried. 

Because of a juror's being first cousin to the prisoner, is no good cause of 
challenge by the prisoner, unless it be shown that ill feeling o r  bad blood 
exists between the juror and the prisoner. 

A witness may be a l l o ~ ~ e d  to express his opinion a s  to the  s tate  of mind of 
another witness, during certain periods; and it is not necessary that such 
witness should be an expert or a physician. 

INDICTMENT, for Rape, tried before Albertson, J., a t  a Special (Au- 
gust) Term, 1873, of ROWAN Superior Court. 

The objection taken t o  the rulings of his Honor, and the points raised 
on the trial below, are fully set out in the opinion of Justice 
SETTLE. (622) 

The prisoner was found guilty. Motion for a new trial; 
motion refused. Judgment and appeal. 

Jones & Jones and Craige & Craige, and J. iM. McCorkle for the 
prisoner. 

Attorney General Hargrove and Bailey for the State. 

SETTLE, J. The learned counsel for the defence have made many 
exceptions, not only t o  the constitutionality and regularity of the Court, 
which tried the prisoner, but also to the rulings of his Honor on the 
trial. 

As sorne of these exceptions were abandoned, and others not pressed 
in this Court, we shall notice only such as were urged, and which seem 
to  require some comment. 

1st. It is insisted in view of Art. 4, sec. 14 of the Constitution, that  
the Legislature had no right to  pass the act of 1868-68, ch. 273, and the 
amendatory act of 1871-'72, chap. 15, under which the Governor ap- 
pointed the special term of the Court a t  which the prisoner was tried. 

2d. And further, that  if said acts are constitutional, yet as Judge 
Cloud had only certified to His Excellency that  there was such an 
accumulation of civil actions in the Superior Court of Rowan county 
as t o  require the holding of a special term for the disposal of such civil 



I N  T H E  SUPREME COURT. [70 

actions, he had no power under the acts in question to  issue a commis- 
sion to a Judge to  hold a Court for the rtrial of both civil and criminal 
actions. 

We see no conflict between the Constitution and &he acts in question, 
and if indccd there were some apparent confiict, we should feel our- 
selves bound, after recognizing the validity of Courts of Oyer and 
Terminer and special terms, in the most solemn cases, not to disturb 
a very convenient and beneficiaI rncthod of dispensing justice. 

Upon the second branch of the objection i t  is sufficient t o  say, that 
rthe Governor is not bound to follow the certificate of the Judge; 

(623) and that  there is nothing in the acts t o  prevent the Governor, 
after cause is laid before him to  justify a special term, from 

exercising his discretion, as to the extent of the jurisdiction, for the trial 
of actions, he may see fit to confer on such special terms. 

We have held, since the adoption of our present Constitution, in 
State v. Baker, 63 N. C. 279, and also in State v. Henderson, 68 N. C., 
350, that  a Court of Oyer and Terminer, held under the act of Feb. 9, 
1862, is a Superior Court, and is not repugnant to the Constitution. 

After a verdict of guilty, the prisoncr7s counsel insisted that the 
Court could mot legally t ry the prisoner, because he had not, prior t o  
this special term, been arraigned, and no issue had been joined a t  a 
precedent regular term of the Court. 

Aftcr what has bcen said i t  would seem unnecessary to add anything 
further in support of the powers of special terms, but we will quote 
section 3 of tthe act of 1868-'69, supra, which declares that "the special 
terms of the Superior Courts, held in pursuance of rthis act shall have 
all the jurisdiction and powers that  regular terms of the Superior Courts 
have." 

By this we must undcrstand that  such special terms have all neces- 
sary jurisdiction and powers to dispose of such business as may be 
authorized t o  be heard under the Commission constituting the Court. 

This interpretation is consistent with the Constitution and all the 
acts of the General Assembly on the subject, and enables the Governor 
t o  authorize just such Courts as  the exigencies of the case may require. 

We now come to  the exceptions made to  the rulings of his Honor in 
the progress of the trial. 

1st. A first cousin of the prisoner was tendered as a juror, when the 
prisoner challenged him for cause, but the only cause assigned was the 
relationship existing between them. 

This would undoubtedly have been a good cause of challenge on the 
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part of the State, but was i t  so for the prisoner? We think not. Lord 
COKE says that relationship is a good cause of principal chal- 
lenge, no matter how remote soever, for the law presumeth that (624) 
one kinsman doth favor another before a stranger. Thomas' 
Coke, 3 vol., 518. And the same doctrine is held in State v. Perry, 
44 N. C. 330. 

The prisoner does not say that his cousin is his enemy. 
Had such cause been assigned and found to  be true, the juror should 

have been rejected. Family feuds are apt  to be very bitter. 
2d. One Monroe Miller testified that  he thought he saw the prisoner 

on the day of the alleged rape, a t  an hour which would render i t  highly 
improbable that  he could have done the act a t  the time stated by the 
prosecutrix. 

A witness was then offered by the State, who testified, after objection 
by the prisoner, that  he knew Miller well; that  he had lived with him, 
and that a t  certain periods of the month said Miller did not seem to be 
right in his mind, whilst a t  other times he was rational, and that at 
the period alluded to he seemed to be dull and his ideas and statements 
confused. The prisoner objects because the witness was allowed to  
give his opinion as to the state of Miller's mind. 

It is said in Clary v. Clary, 24 N. C. 78, there are facts which from 
their nature exclude all direct positive proof. No man can testify, as 
of a fact within his knowledge, t o  the sanity or insanity of another. 
Such a question, when i t  arises, must be determined by other than direct 
proof, and in that  case the opinion of a, witness a s  t o  the testator's 
state of mind was held to  be competent evidence. 

This position is supported by 1 Greenleaf on Evidence, sec. 441, 
where i t  is said that  insanity belongs to  that class of facts, which, from 
the very nature of things, must be proved by the opinion of witnesses. 

And the cases establish the position, that  i t  is not necessary that the 
witnesses t o  prove sanity or insanity should be physicians or experts. 

3d. The third and last exception is, that  his Honor permitted witness- 
es to say that  they had secn the prisoner about the timc when a 
horse and a cow and a trunk were stolen. (625) 

But the record further statcs that reference to the stolen 
property was allowed by the Court, and so stated a t  the time of its ad- 
mission, alone to  fix the date of the prisoner's presence in the county; 
and in his Honor's charge to the jury, he directed them to regard this 
evidence for the purpose solely of fixing dates and to give no other 
weight thereto. 

When evidence is irrelevant and calculated to  mislead or prejudice 
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a jury, i t  is error to  receive it, but we cannot say that i t  was irrelevant 
to  show tha t  the prisoner was in the county a t  a certain time, and the 
jury could not have been misled or prejudiced by this evidence, when 
his Honor, both a t  the time of receiving it, and in his charge, gave such 
full and clear explanations as to its purport and effect. For illustra- 
tion: It becomes material to show that  A was in the city of Raleigh on 
2 certain day;  may not B testify that  although he cannot fix the day 
of the month, yet he is sure that  he saw A in the city on the day that 
C was killed? And then may not D be allowed to  fix the exact date 
of the death of C? I n  all this there is no imputation on the character 
of A. We are not to presume that  juries are so ignorant as not to  
cnderstand plain instructions, or so corrupt as to  disregard proper 
in6tructions. After a careful examination of the whole record, in favor 
of life, we are forced to the conclusion that  there is no error. 

Let this be certified, &c. 
PER CURIAM. Judgment affirmed. 

Sc 71 N. C. 147; McLeary v. Norment, 84 N. C. 236; Whitalcer v. 
Hamilton, 126 N. C. 471; I n  re Rawlings' will, 170 N. C. 61; S. v. 
Journegan, 185 N. C. 708; Hyatt v. Hyatt, 187 N. C. 116; X. v. Levy, 
187 N. C. 586; S. v. Baxter, 208 N. C. 94; S. v. Witherspoon, 210 N. C. 
648; i.. n. Armstrvzg, 252 S. C .  529. 

EDMUKD JONES v. THE N. C. RAILROAD COMPANY. 

Where the plaintiff's horse was in his pasture, through which the defendant's 
road ran, and \\-as run over in  the day time by one of the engines of dr- 
fendant, i t  appearing on the trial that the horse before being struck ran 
some two hundred yards on the track, and that  there was nothing to 
prevent the engineer from seeing him, and that no alarm was given by the 
the engineer until about the time the horse mas run over: Held,  that  there 
was much negligence on the part of the engineer as  would make the de- 
fendant liable in damages for the injury to the horfe. 

CIVIL ACTION, to recover damages for killing a horse, tried before 
Mooye, J., a t  tthe Special (July) Term, 1873, of the Superior Court of 
MECXLENBURG County. 

The evidence tended t o  establish the following facts: 
'The horse of the plaintiff was struck by one of the defendant's freight 

trains, soon after sunrise; that the track, a t  the place where the 
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accident occurred, was slightly down grade, and straight for (626) 
a half a mile or more, so that the animal could have becn seen 
for that  distance by the engineer coming in the direction the train was 
then running. From the .tracks of the horse, i t  appeared tha t  he had 
run ahead of the train, a t  a rapid pace for about two hundred yards, 
leaping a very wide cattle guard; that  a t  the point where thc horse 
commenced running, there was a cut which gradually deepened, in the 
direction the train was going, t o  the depth of some five feet, and was 
preceded nilmediatcly by a hll cxtencllng to  the creek bridge; that  the 
animal was struck about fifty yards from the bridge, where the fill was 
from five to  eight fcct high. 

The plaintiff, a colored man, was standing in sight of the train as i t  
passed, but did not see the horse; he knew the signals used on the trains, 
having becn himsclf employed on the road, and that  the whistle blew 
the h k e s  and the t ~ a m  stoppcti for inolr~ent only. Hc, the plaintiff, 
went 1nuned:atcly t u  tllc placc where the train stopped, and found the 
horse hadl been struck and its leg cut off. The whistle did not 
blow the alarm. The horse, the night before, had been turned (627) 
into the inclosed fii,ld, through which the road of defendant 
runs, t o  pasture. 

Ik fmdant  clskwl tile Court to charge, that as the action was not 
brought within six months of the alleged injury, i t  was incumbent upon 
the part of the plaintiff to prove that  the wrong cornplained of was 
the result of negligence on the part of the defendant; and that  accord- 
ing to  the evidence, in law, negligence was not established. 

His Honor declined to  give the instruction asked, but on thc contrary, 
instructed the jury, that  if the evidence was believed, ncgligence was 
established, and that  thc plaintiff was entitled to  recover. 

The jury returned a verdict for the plaintiff. Judgment according- 
ly. and appeal by defendant. 

4e. Barringer and Wilson & Son for appellant. 
Gluion and Trance (& Dowd, contra. 

READE, J .  The horse was pasturing in his owner, the plaintiff's 
field, through which the defendant's road ran. How or whcn the horse 
got upon the road does not appear. His tracks indicate tha t  he ran 
before the train two hundred yards. It was day time and the road 
was straight. There was nothing to prcvent the engineer from seeing 
the horse, and therefore i t  is t o  be taken that  he did see him. The 
alarm whistle was not blown a t  all, and the whistle for the brakes was 
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not'sounded until about the place where the itrain struck the horse. 
whether just before or just after striking does not appear. 

We agree with his Honor that  this was negligence. 
There is no error. Judgment here for plaintiff. 
PER CURIAM. Judgment a&med. 

Doggett v. R. R., 81 N. C. 465; Wilson v. R. R., 90 N. C. 74 

STATE v. DAVIII MARTIN. 

When on the joint trial of two prisoners for murder, the presidng Judge 
directs the acquittal of one, remarking alt thc time: "I shall diteot an 
acquittal a s  to him, although I think i t  not improbable that  be was the~re," 
the other prisoner not being in any manner prejudiced by suc'h remark, 
has  no ri&t to aonlplain and is not entitled to  a new trial. 

INDICTMENT for Murder, tried a t  the Fall Term, 1873, of NEW IIAN- 
OVER Superior Court, before his IIonor, Judge Russell. 

The prisoner was indicted with two others for the murder of Willie 
Carter. The facts and the evidence are contained in the follow- 

(628) ing statement of the presiding Judge, sent to this Court as part 
of the record. 

THE CONFESSIONS O F  DAVID MARTIN, MADE TO JESSE J. CASSADY, 
THE EXAMINING MAGISTRATE. 

He says: Between the hours of 1 and 2 o'clock, on Monday last, I 
and Jimmie Anderson and William Hooper, and Willie Carter, the 
deceased, started for Smith's Creek, to go in swimming, and when 
about half way between the Union Depot and the creek, we sat down 
on the railroad track. While sitting on the track, Jimmie Anderson 
took out of his pocket a kwo-bladed corkscrew knife, which had the 
point of one blade broken off. Stopped and sharpened the knife on 
the iron rail, remarking that he always wanted his knife sharp, so that 
he could cut anybody that  aroused his angry passions. After sharpen- 
ing the knife, the boys got up and proceeded to the creek, and when 
near the thicket, one of them cut a club about fifteen inches long and 
one and a half-inches in diameter, which he carried along. 

Arriving a t  the place where they intended to go in swimming, they 
found i t  unsuitable to the purpose; so they went farther up the creek, 
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through a blind path, and through an undergrowth, t o  a spot where they 
would have a better opportunity of committing the deed without the 
fear of discovery while in the act. 

While Carter and one of thc  boys stripped off and plunged (629) 
into the water; .Jmmic threw Willic's hat into the water, which 
he, (Willie,) swam after and secured. They next threw his clothes in, 
which he also swam after, and in attempting to get ashore, was jumped 
on and rcpeatedly shoved under, until he was nearly drowned, and when 
he reached the shore, was pulled on the bank by him (David.) Willie 
spread his clothes in the sun, and while waiting for them to dry, Jimmie 
Anderson, with knife in hand, made an assault upon Willie and at- 
tempted to  cut him. Willie resisted, and finally threw the boys off, 
remarking as he did so, that hc did not like such fun. In  a few min- 
utes thereafter one of them struck him with a club in the forehead, 
which stunned him, and he staggered towards the bank of the creek, 
and Jimmie and William shoved him in the water. They then tied the 
legs of his pants, which they filled with rocks, and threw over his neck. 
The boys then sat on the bank of the creek (with the exception of 
David, who lay on the hill out of sight) and watched the boy fifteen 
minutes, until the last bubbles were seen rto rise. 

Dr. W. W. Lane, being duly sworn, deposes and says: 
I was called on to make a post mortem examination of Willie Carter; 

found the hcad in a contuscd condition, the tongue hanging out of the 
mouth, terribly lacerated. I found the arm off close t o  the shoulder, 
with about two inches of the humeries and head in the socket. Arm 
was missing. Was forty or fifty hours between death and the time of 
examination. The body was mutilatcd by a smooth clean cut, and 
must have been made with a knife. There was a small gash, a diagonal 
cut on the thigh. The whole head and face was severely bruised, evi- 
dently by a dull instrument. I did not cut into the skull, as  the evi- 
dence of foul play was so evident. Made no examination t o  see if 
deceased was drowned. The body had the appearances of being 
choked, and the head bruised. The left arm was removed; the bone 
was broken, and an irregular fracture. 

Upon his cross-examination, Dr. Lane saidi: I would not like (630) 
t o  say whethcr the boy was drowned or murdered first. I did 
not make a careful examination. My opinion is he was drowned first; 
though he might have been beaten and drowned simultaneously. 

There was much evidence tending to  show the guilty participation of 
the boy David in the homicide, which it is not deemed necessary to  



I N  THE SUPREME COURT. [ 70 

report. But all the evidence as to the means and manner of the homi- 
cide is herein stated. 

Oliver Kelly, was sworn as a witness, and testified as to the confes- 
sions of the prisoner, David; to the effect that David stated that he 
went into the water with the deceased, and that he pushed Willie under 
the water until he was nearly dead. That he and one Elijah Martin 
held his arm while one Duke cut i t  off with a hatchet. David also said 
that he himself held Willie's head under the water until he was nearly 
strangled. David also said that Jimmie Anderson struck him with a 
stick, they having got into a fight about a btscuit. I n  another statc- 
ment ~nadc  by David Martin, he said thc body of Willie Carter was 
not mutilated until after his dcath, and the body had been drawn up 
out of the water, after his dcath. He also statcd, when examined by 
the Justice, that Willie was standing on the bank close to  the river, 
facing the water, when the boys, Jim Anderson and Billy Merrick, 
shoved him in the creek and drowned him. 

It was also in evidence that in a statement subsequent t o  ithose above 
givcn, David stated that  Elijah, whom he had implicated by his previ- 
ous statements, was not prcsent a t  all, had nothing to do with it, and 
upon bcing asked why he had charged Elizah with it, said he did 
not know why he did it, that lie just lied about it. And several 
witnesses testified to an alibi as to Duke, who had been implicated 
by  the statement of the prisoner, David. In  some of David's state- 
ments which were in evidence, he described the place where the homi- 
cide was done, and his description was confirmed hy numerous witness- 

es who cxamined the place. 
(631) In  the course of the trial, the boys, David, Jim and Billy 

Merrick, being a t  the bar, on trial, when the State rested its case, 
the counscl for the prisoner, Billy Merrick, moved that  the Court direct 
a verdict of not guilty, as to him, and that he be discharged upon the 
ground that there was no evidcnce against him to  go to the jury. The 
Court said that there was nothing whatever in the State's case showing 
the guilt of the prisoner, Billy Merrick, except the confessions of his 
co-defendants, which were not evidence against him. "Therefore," 
said the Judge, "I shall direct an acquittal as to him, although I think 
i t  not improbablc that he was there." To this remark of the Court, the 
prisoner, David, excepts. The remark was madc as to Billy. Counsel 
for prisoners argued to the jury, that according to  the evidence, the 
homicide, if committed a t  all by the prisoners, (which was denied) was 
upon a sudden fight, and, therefore, manslaughter. 

This argument that was made to the jury, "That if the defendants 
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were guilty at all, they were only guilty of manslaughter, was based 
upon the confessions that  were made by Jimmic Anderson, which show- 
ed a certain fight, which resulted in the death of the deceased, and not 
from any confessions or statements that were made by David Martin." 

The Court charged the jury, that  if the deceased came to his death 
by a blow with tlie stick or by other means occurring upon a sudden 
quarrel, and in a sudden fight, which deceased had contributed to  bring 
about, then i t  would be manslaughter, and not murder; but tha t  if the 
jury believed that  the killing was accompanied by the circumstances of 
teasing arid tantalizing the deceased, and then mutilating the body in 
the atrocious manner described by witnesses, that  this would indicate 
the existence of malice. Prisoner prayed the Court to instruct, that  if 
deceased came to his death by being drowned, then the prisoners can- 
not be convicted. I n  response to  which the Court charged, tha t  i t  was 
true the bill of indictment did not charge a drowning, and tha t  the law 
required the prosecution to establish the death by the same or 
like means as those charged in the bill. And, therefore, if they (632) 
believed the death was from drowning, the variance would be 
fatal, but that  i t  was for them t o  say how deceased was killed. That  
there was evidence of blows, stricken by a stick, and of a fight between 
the boys; that  the doctor had slated that  he could not tell whether 
deceased was drowned or killed and then thrown in the water; that  
the sevcre bruises, found on the body, the doctor thought might have 
been put there before submersion in the water, though he expressed the 
opinion that  he was strangled by water, or, in other words, drowned; 
that  i t  was submitted t o  them t o  say whether the death was by drown- 
ing, "in which case prisoners were entitled to a verdict," or by bruises 
from the striking, pushing and kicking, as charged in the bill, or by 
bruises caused by beating, scuffling or holding under the water, or by 
both or all of thesc means, or by blows with a stick, in either of which 
cases there would be no variance sufficient to  defeat the indictment. 

The prisoner was found guilty. Judgment of death, and appeal. 

N o  counsel in this Court for the prisoner. 
Attorney General Hargrove for the State. 

BYNUM, J .  The prisoner, David Martin, with one Jim Anderson 
and Bill Merrick, was on trial for the murder of one Willie Carter. 
After the evidence for the State was closed, the counsel of Merricl: 
moved the Court to direct a verdict of not guilty t o  he entered as lo 
him, upon the ground tha t  thcre was no evidence against him to go to 
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the jury. The Court remarked that rthere was nothing in the State's 
case showing the guilt of the prisoner Merrick, except the confessions 
of his co-defendants, which were not evidence against him. "There- 
fore," said the Judge, "I shall direct an acquittal as to him, aIthough 
I think it not improbable that he was there." This was excepted to 

by the counsel of ithe defendant, Martin. It is not seen how 
(633) Martin could be prejudiced by the remark of his Honor, that 

Merrick was probably there, meaning a t  the place of the homi- 
cide, for the remark conveyed no opinion of the Court to the jury of 
Martin's guilt. It was fully proved and not denied in the argument, 
that Martin was present a t  the time and place of the homicide, and 
his defence was rested, not upon an alibi, but upon the ground, first, 
that he did not commit the deed, and second, if  he did, that i t  was not 
murder, but only manslaughter. So, even to put the most unfavor- 
able construction upon the remark of the Judge, as intimating an opin- 
ion that not only Merrick, but Martin, also, was there, it would be only 
affirming what the prisoner himself admitted, and did not deny. 

This was the only exception. The Court gave the prisoner the bene- 
fit of the instructions asked, to-wit; that if the deceased came to his 
death by drowning, the jury must acquit, because the indictment con- 
tained no count for killing by drowning, and to convict, the jury must 
be satisfied that the deceased came to his death in one of the modes of 
described and charged in lthe indictment. 

We have carefully examined the whole record and find no error. 
PER CURIAM. Judgment affirmed. 

S. v. Hunter, 94 N. C. 835; S. v. Bryant, 236 N. C. 747. 

When upon the petition of one or  more parties, unde~r the Act of 1795, (Rev. 
Stat. chap. 40,) leave was granted by the County Court to cut a canal 
across the land of ano~ther for the purymcs of drainage, .the petitioners 
and their assigmes, upon the repor~L of the jury provided f o r  in said ac t  
being confirmed, acquire not merely a n  easenlen~t but  title in fee to the 
land condemned. 

The right of the State to condemn land for drains rests on the same faunda- 
t ion a s  its rig& i n  cases of public roads, mills, railroads, schoolhouses, kc.  
The Acts granting such powers a r e  not unco~nstitutional. 
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Where a covenant is not to be performed o a  the  land, but concerns it, the 
covenan~t will be enforced against a n  assignee of the covemnhr  with 
notice: 

I f  the party from whom a n  assignee purchases cannot complain of an alleged 
misuser of a n  easement, the assignee mnnot, a s  he stands in the shoes 
of him from whom he purcha&&. 

CIVIL ACTION, upon a covenant of defendant's assignor, tried a t  Spring 
Term, 1873, of EDCECOMBE Superior Court, before his Honor, 
Judge Moore. (634) 

All the facts pertinent to the points decided, are set out in 
the opinion of the Court. 

The jury, 'upon the issues submitted to  them by the presiding Judge, 
found a verdict for the plaintiffs. Judgment in accordance therewith, 
and appeal by defendant. 

J. L. Bridgers, Jr. for appellant, submitted the following brief: 
I. The Canal Law zs ~~nconstztutional. All landd in this country are 

held by tenure under the United States Government,, and ithis secures 
to the land owner an estate free from all incumbrances, save those im- 
posed upon i t  by the free will and act of the lawful owner thereof. 2 
Kent, folio 240. By statute in this State, an estate in fee in the nature 
of an easement is created in the lands of A and given to  B against 
the will of A. Rev. Codc, folio 256. Private property cannot 
be interferred with or condemned for private use. Hoke v. (635) 
Henderson, 15 N. C. 1; Davis v. Railroad, 20 N. C. 460; Reeves 
v. Treasurer of Wood County, 8 Ohio State Reps., folios 345, 346, 347; 
Am. Law Review, vol. 6, no. 2, folio 209. The statute impairs con- 
track, the titles by which land is held, and is therefore in violation of 
the United States Constitution, and also in violation of the 12th section 
of the Bill of Rights of this State, which says private property shall he 
held inviolate, subservient to public uses only. 

2. As to the covenant, executed 29th of July, 1858. The cafial no- 
where touches any part of either the Newson Knight or Bearskin Swadi 
land. Record, folio 23. The canal runs within 350 yards of the 
Knight land, being 400 acres, and within 30 feet of the Bearskin Swa.sh 
land, being 50 acres. Record, folio 41. Court charged the jury that 
the covenant was a covenant real, running with the land, and the 
defendant was chargeable therewith. The canal not being on the lands 
in question, the covenant was thereby personal and ceased with the 
death of the covenantee, Lloyd. Wash. on Easements, folios 36, 217. 
Plaintiffs not being owners of the soil, cannot grant an easement. 3 



IN T H E  SUPREME COURT. [70 

Kent, folio 346. The covenant is therefore void as against the defend- 
ant. 

3. The  covenant is  contrary to the Drainage Act. Plaintiffs turn 
in other persons not parties to the original petition. See Record, folios 
44 to  47, by agreement to which defendant was not a party, nor had 
he notice thereof. Record, folio 40. And lands other than those 
named in rChe original petition drained into the canal. The Knight and 
Bearskin Swash lands, and those draining into said, canal, not being 
mentioned in the original petition, all lie on said canal, above the lands 
of this defendant. Record, folio 41. Party desiring to  drain land into 
s canal must give notice to all persons owning land on the canal and 
make them parties t o  the petition in which he applies for the right, 
and the jury must say what damages are sustained by the parties be- 

low by reason of the additional water turned. Rev. Code, sec. 
(636) 9, folios, 256, 257. Covenant is therefore void. 

4. If the easement of plaintiffs be valid, i t  is forfeited by al- 
lowing &her parties to flow water into the canal. Record, folios 4, 9, 
10. Thewhy burdening the  servient. Wash. on Easements, folios 627, 
628, 

N o  counsel contra in this Court. 

RODMAN, J. These are the facts material for the present purpose 
as gathered from the pleadings and verdict. 

In January, 1855, Eaton Cobb and the plaintiff Harrell were in the 
possession and use of a canal lying partly on their own lands and partly 
on the lands of others, of whom the defendant was one. It passed near 
to, but did not touch two pieces of land then belonging to one Gregory, 
which, upon his death descended to Lloyd, after whose death the de- 
fendant purchased them from his devisees. 

In  1855, lthe defendant owned certain lands, which he still owns, 
which lie below the lands of the plaintiffs, and at or near the mouth of 
the canal. The lands which he purchased from the devisees of Lloyd 
also lie below those of plaintiffs and are separated from the canal by 
intervening strips of land which, in 1855, belonged t o  rthe defendant, 
and still do. One of these strips is thirty feet and the other three hun- 
dred and fifty yards wide. 

On January 25,1855, Cobb and Harrell entered into a covenant with 
a number of other persons, by which these were allowed t o  drain into 
the canal several pieces of land, not mentioned in the proceedings in the 
County Court of Edgecornbe, (presently rto be mentioned more fully) 
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under which Cobb and Harrell acquired their right to the canal, This 
covenant provided that each party might determine what work wad 
necessary a t  any time to  be done on the canal, and he was empowered 
to  do it, and the other parties were t o  pay their several shares of the 
expense, in proportions which were fixed. It also provided, on 
what terms other persons might bc afterwards let in to the use (637) 
of the canal, for drainag~. Jt rxpressly stipulated, that it 
should be binding not only on the parties themselves, but also on their 
heirs and assigns, quoad the lands specified in it. The defendant was 
no party to  it. 

On the 29th of .July, 1858, the parties to the covenant of 1855, enter- 
ed into a covenant with Lloyd, by which i t  was agreed, that he, his 
heirs and assigns, might drain his lands into the canal, provided i t  
should not be entered a t  more than one point, by any ditch from one of 
the pieces of land. It provided that "all the rights andi privileges, and 
all the burdens and duties conferred and imposed by the articles of 
agreement of January 20, 1855, shall be enjoyed and bornc by the 
parties to the agreement, of July 29, 1858," with certain alterations not 
material to  the present purpose; i t  also provided, the proportion of 
work to be done on the canal by Lloyd, his heirs and assigns. 

On the 10th of December, 1860, the devisee of Lloyd conveyed! his 
lands, referred t o  in rthe covenant, t o  the defendant, to hold to him, 
and his heirs and assigns, with a11 the privileges, easements, appurten- 
ances, rights, advantages, burdens, and encumbrances thereunto belong- 
ing and appertaining, &c. 

After this deed was made, the intestate of plaintiff, Norfleet, did some 
work on the canal, and after a refusal of defendant t o  pay Lloyd's 
share according t o  the covenant of 1858, this action was brought to re- 
cover it. 

The defendant professes not t o  dispute any of the doctrines upon 
which the decision of this Court went, in a former case between the 
same parties, arising out of the same matters, reported in 64 N. C., 1. 
He now puts his defcnse on matters not then appearing on the record, 
and i t  will be convenient t o  consider them successively. 

1. H e  denies rthat Cobb and Harrell owned a canal in 1855. H e  
admits that there was a canal situated as described, and through which 
the water from their lands actually flowed through his lands; but he 
denies that they had any rightful title to the easement. 

We think i t  unnecessary to consider what effect the actual (638) 
enjoyment of the easement without a title, would have on the 
present case, for we think that Cobb and Harrell did hnvc a titk. 
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A t  February Term, 1847, of Edgecombe County Court, they filed 
their petition against the present defendant and others, under the act 
of 1795, Rev. Stat., chap. 40, setting forbh in brief, that they severally 
owned lands which could not be drained except through the lands of 
defendants, and praying for a jury to lay off a canal, &c. It was order- 
ed accordingly. 

At May Term, 1847, the jury returned that a canal, as prayed for, 
was necessary; prescribed its route minutely, and assessed damage3 
fo the owners of the lands lthrough which i t  would pass. The report 
was confirmed, the damages were paid into Court, and the canal was 
cut. 

As the law then stood, the petitioners acquired not merely an ease- 
ment, but a title in fee to the lands condemned by the jury, No ir- 
regularity in the proceedings has been pointed out, and if any existed 
the defendant could not collateraIly impeach lthe decree on that ac- 
count. 

The defendant takes higher ground, and contends that the act of 
1795 was unconstitutional, because it took his property for a mere 
private purpose. I t  is admitted tha"t that cannot be lawfully done, 
and the only question on this point is as  to the character of the pur- 
pose; whether i t  was to the benefit of one, or of a limited number of 
individuals only, or of such general and public utility, as justifies a 
@ate in the exercise of its power of eminent domain. 

It is well known that in the Atlantic section of this State there are 
hundreds of thousands of acres of what are called swamp lands, which 
from thi. eat11e.s of thelr burface and the  fi!!ing up of the  natural 
courses of drainage, if any ever existed, cannot be relieved of the water 
which ordinarily covers them, and made fit for human habitation and 
cultivation, except by cutting artificial canals from them into some 

convenient creek or river, which must necessarily pass through 
(6391 the intervening lands of the riparian proprietors. If these 

canals can be cut only by permission of the owners of the banks 
of the necessary outlets, this vast area of fertile land must remain for 
ages an uncultivated and unpopulated wilderness, and i t  will be en- 
tirely valueless to those who bought i t  from the State on the faith of its 
laws. An act  which aims to remedy so great an evil, affecting so many 
persons now living, and so many more in the future, must be deemed 
one of general and public utility. In an agricultural view i t  now 
benefits the whole population of that part of the State in which these 
swamps are found. The right of the State to condemn lands for drains, 
rests on the same foundation as its right in cases of public roads, mills, 
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railroads, cartways, school houses, forts, light houses, &c. I n  the case 
of r)uh~lr roads, it has never b ~ , n  doubtcti, arid thc welglit of authorlt,p, 
is decidedly in favor of its existence for the other purposes mentioned: 
Roads and aqueducw are ciabsed foge~her in die Institutes as servitudes, 
of the same public character. In  the swamps which the act in ques- 
tion chiefly affects, the canals are more important than the roads, as 
they must always precede them. The right to drain through the banks, 
of a natural water course is exactly similar in character to the right 
to construct dykes or levees to keep their excessive waters from over- 
flowing the adjacent lands, a right which has hecn rccogul~ril In t he  
lcg,,ilatlon of all countries irom thc niost ancicnt times. Kitness the 
dykes which protect the coast of Holland, the fens of Lincolnshire, the 
lands on the Mississippi and on the Po. Both purposes arr clabsed 
together in our act of 1789. 

The act in question, and others of a like character respecting mills, 
&c., are of ancient date. They have been incidentally sanctioned by 
this Court in many decisions, and if their constitutionality has never 
been directly affirmed, i t  may be because i t  was never questioned. 
These acts are not peculiar t o  North Carolina. Acts concerning mills, 
similar t o  ours, exist in many of the States; (Washburn Easements, 
394, (329;) and respecting drainage a t  least in Massachusetts, 
(Gen. Stat. ch. 148,) and New York, (2 Rev. St. 548; People v.  (640j 
Nearing, 27 N. Y. (13 Smith) 306.) The constitutionality of 
the Mill A d s  has been sometimes questioned. Washburn Easements; 
Tyler v. Beacher, 44 Vt. 648. This last case cites the principal author- 
ities, and quotes from COOLEY, J., in a Michigan case, t o  the effect 
that  when the State reserves a conhrol over the parties t o  whom the 
easerncnt is given, the powrr of eminent domain may be lawfully used 
in their behalf. I n  the law we are discussing, the State reserves such x 
cofitrol. 

The canal is the private property of the petitioners, 'but all may ac- 
quire a right to drain into i t  on just terms, and their reciprocal duties 
may be regdated from time to time by the Courts. We conclude that  
both upon reason and authority the natural water courses of a country 
are publici juris for all purposes of general utility, whether of nauiga- 
tion, for public landings tow paths, levees, or the outlet of canals. 

11. The defendant contends that  the covenant of Lloyd does not run 
with the land. His counsel endeavored to distinguish the present case 
from that in 64 N. C. 1, by reason that i t  appeared, or was assumed 
there, that the canal was,'in part, situated on the Lloyd lands, when 
it; appears now that it does not touch either piece,'although i t  is near 
enough to them to affect them somewhat. 

' 
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The language of Lord COKE in Spencer's case, (1 Smith L. C. 23,) 
does not require a physical touch. "But although the covenant be for 
him or his assigns, yet if the thing to  be done be merely collateral to 
the land, and do not touch or concern the thing demised in any sort, 
there lthe assignee shall not be charged." I n  this case the thing to be 
done is to pay for work done on a canal which does not touch the lmd  
of the covenantor, but is to his benefit, and the way in which i t  was 
contemplated to  obtain that  benefit more fulIy and directly, was by 
conneoting the land with the canal by a ditch, which must, of course, 
touch the land; and its not being in ease a t  the time makes no difference 

when assigns are mentioned. Looking a t  the whole agreement. 
(641) of which the covenant was a part, i t  is clear that i t  did directly 

concern the land. 
Many cases have held, ithat where a covenant is not to be performed 

on the land, but concerns it, the covenant will be enforced in equity 
against an assignee of the covenantor, with notice, as the defendant 
here is. Tulk v. Moxhay, 2 Phil. 776; (22 Cond. E. Ch. R.;) 11 Bew. 
571; Western v. McDermot, 1 Eq. R. 449; 2 ch. Ap. 72; Barrow v. 
Richard, 8 Paige 351; St. Andrews' Church, appeal, 67 Pa. 512. 

Independently of this however, there are two arguments which mighl 
be out of place in a mere Court of law, but which a Court of equity 
is entitled to notice, ithat must be considered conclusive of the ques- 
tion: 
1. The consideration for the covenant was the grant of an easement 

which became appurtenant t o  the land, and passed with i t  t o  the de- 
fendant on his purchase. This easement he has accepted and enjoyed, 
and i t  is his only title t o  drain the land into the canal. The principle 
is generally conceded, and i t  is certainly equitable, that when the 
benefit and burden of a contract are inseparably connected, both must 
go together, and liability to the burden is a necessary incident to the 
right t o  the benefit. Qui sentit commodum sentire debet et onus; 
Notes to Spencer's case, 1 Smith L. C. 143; Savage v. Mason, 3 Cush. 
318; Coleman v. Coleman, 7 Harriss 100. 

2, If Lloyd had obtained his right to drain into the canal by proceed- 
ing under the Revised Code, chap. 40, as  he might have done, i t  is clear 
by section 13, that the obligation t o  contribute to repairs would have 
run with the land. When the same righb are obtained and the same 
burdens assumed by a contract which expressly stipulates that the bur- 
dens shall run with the land, there can be no reason why such a stipu- 
lation must be held unlawful and forbidden to  have lthat effect. If 
Lloyd had proceeded under the act, he might have made the defend- 
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dant a party for rthe purpose of condemning his intervening lands; but 
defendant would not have been a party t o  that  part of the proceedings 
which gave Lloyd a share in the canal and adjusted his duties 
with the other owners, for the defendant had no share in the (642) 
canal and no concern in those matters. 

111. Defendant contends that Cobb and Harrell had no right to 
permit strangers rto the decree of the County Court t o  drain into the 
canal, whereby a greater quantity of water and sand has been brought 
down upon his lands than was contemplated in the decree, and that  by 
such misuser of their rights they forfeited them. 

1. The first answer which may be given to  this proposition is, that  
the defendant is not in Count as  the owner of the lands which he owned 
at the time of the decree, and which are the lands injured by the mis- 
user, but as the assignee of Lloyd, and the whole issue is upon his lia- 
hilit,;v as such. The Lloyd lands are not injurcd by the misuser, and 
*hat in other respects he is injured, is not pertinent to the issue. BB- 
sidcs, Lloyd could not c o ~ ~ l p l a ~ r i  of t tc alleged m i ~ m r .  Hc derived his 
right from the new owners, and by his covenant with them admits their 
right>ful ownership, and  the defendant stands in Lloyd's shoes in re- 
spect to the Lloyd lands. If the defendant is damagcd in these, by the 
omission of the parties to thc covenant to repair the lower portion of 
the  canal, the covenant points ou't his remedy. Re may determine what 
repairs are necessary and do them, and compel contribution from the 
other parties. 

2. Supposing however, that the defendant can avail himself of a 
defence not open t o  his assignor, and assuming that  the lands which 
he owned a t  the date of the decree are damaged by the misuser, is his 
remedy by defeating the present action? 

The principle established by the authorities cited by the learned 
counsel we conceive to be this: If the owner of an easement over the 
land of another unlawfully enlarges it to the injury of the owner of thc 
servient land, the easement is lost or suspended during the continuance 
of the misuser. Washburn, 538; Jones v. Tapling, I 1  C. B. N. S. 283; 
Wood v. Copper Miners' Co., 14 C. B. 428; Sharpe v. Hancock, 7 Man. 
& Gr. 354. 

I n  khe last case the easement was a right to drain over the land of 
the defendant; t h e  plaintiff altered that  part. of the drain which 
was on his own land, so as t o  throw an increased quantity of (643) 
water into that part of i t  on the defendant's land, and which 
the defendant was bound to maintain in repair, thereby increasing his 
burden. I n  the present case, the defendant (independently of his lia- 
bility as  assignee) is under no obligation to repair. The conclusivr: 
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answer to  the defendant's proposition is this: The act of 1795 implicitly 
allows, and the Rcvlaed Code expressly pr.ovides, that strangers t o  
the original decree may drain into the canaI, (sec. 9,) and it would be 
absurd to hold that  what may be done in invitum, may not be done by 
the voluntary agreement of the parties. The possible future enlarge- 
ment of the use of the easement was contemplated in the grant of it, 
and was therefore not unlawful. If however the defendant is damaged 
by such a change; if the capacity of the canal a t  its mouth is insuffi- 
cient t o  vent the incrcased quantity of water flowing down, or if the 
owners of the canal neglect to repair it, so that ithe water spreads over 
the defendant's land, i t  is clear that he has a remedy. 

The acts cited and the common law cast on the owners of the ease- 
mebt the burden of repair. Washburn 564; Egremont v. Pulman, 
Moody & M.  404; Bell u. Twentyman, C. B. 766. But  a right of the 
dcfcndent to daintlgcs for a brcacli of this duty, would nut relieve 
him from the present liability. 

PER CURIAM. Judgment affirmed. 

Brown v. Keener, 74 N. C. 717, 718; Winslow v. Winslow, 95 N. C. 
28; Hutton v. Webb, 124 N.  C. 757; Porter v. Armstrong, 129 N. C 
104; Porter v. Amstrong, 134 N. C.  451 ; Durham v. Cotton Mills, 141 
N. C. 644; Ford v. Manning, 152 N. C. 153; Xanderlom v. Luken, 152 
N. C. 741; Forehand v. Taylor, 155 N. C. 355; Shelton v. White, 163 
N. C. 93; Herring v .  Lumber Co., 163 N .  C. 486; Lung v. Development 
('o., 169 N. C. 664. 

N. H. STREET AND OTIIERS V. '1ZTE BOARD O F  COMMISSIONERS O F  
CRAVEN COTJNTY. 

When a few of a class a r c  permitted to sue for  a whole class, and especially 
when permitted to sue for  the  public, they will not be allowed technical 
advantages which i m l v e  a breach of faith. 

Therefore, it is no good defence to a suit on Ithe bonds issued t o  pay for  stock 
subscribed for  by a county in a certain milroad, that   the agent authorized 
to make such subscription, insbead of subscribing for  the stock himself, 
purchased the same from a third person. 

Nor is i t  a valid defence that the county issued its own bonds to pay such sub- 
scription instead of negotiating a loan, a s  empotwered to do by the Act. 

When by the Act authorizing a county to subscribe fo r  stock in a railroad, it 
is provided that such county may "levy such taxes annually a s  may be 
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sufficient to pay the  amount of such loan and interest thereon," the  Board 
of Commissioners of +he county have the Dower to lay a itax of $2 on every 
$100 of property. 

The equation of taxation provided for in Art. V., Sec. 2, does not apply to  
taxes to pay a public debt existing a t  the adoption of the Constitution, 
or for special county purposes: nor does see. 7 of the same Anticle, forbid- 
ing counties to levy more than double d the State tax, apply to such 
deblts. 

Equity will enjoin no one to make an iniquitous defence: Therefore, a Board 
of County Commissio~ners a r e  ruot con~pelled to plead the s tatute  of limit- 
ations, eren when surh ple~a would be a valid defence. 

CIVIL ACTION, an application for an injunction to  restrain the de- 
fendants from collecting certain taxes, heard before Clarke, J., 
at  Chanibers, in CRAVEN County, December 13th, 1873. (644) 

The first application for an order restraining the defendants 
irl,ll: c .  1l~ct ing  t:trei, 1 c ~ x  \ i  io pay tlic lnlerest and part of the princi- 
p:i1 or t h  1131n h n d -  :b:u<(i in 1854, to payy thc county's subscription t o  
? l r r  Alti,.ntlc b Sort l l  ('arolina K:droad, was refused by the Judge of 
the tliirtl Judicial Ih t r l c t ,  but the order was subsequently granted by 
Judge Mitchell, of the tenth Judicial District, until the coming 
in of the answer. Upon the filing of the answer, exhibits and (645) 
counter nfidiavits, his Honor disinissed the restraining order, 
and the plaintiffs appealed. 

All the facts relating to the points raised and argued in this Court, 
are fully set out in the opinion of the Court. 

Haughton, Justice and Smith  & Strong for appellants. 
Lehman, contra. 

READE, J. The facts found by his Honor below, and sent up to us, 
are substantially as  follows: 

Under an act of the General Assembly for the purpose, i t  was, in 
1854, by proper proceedings in the County Court of Craven county, 
submitted to a popular vote of the qualified voters of the county, 
whether the county should subscribe for $150,000 of the stock of the 
Atlantic & North Carolina Railroad Company, t o  aid in con~tructing 
the same. By a majority of six to one of the popular vote, the sub- 
scription was ordered and was made. 

To raise the money t o  pay the subscription, county coupon bonds 
were issued and sold; the money obtained, the subscription paid, and 
the road built. Up t o  the beginning of the W a r  taxes were laid, an& 
paid by the people of the county to pay the interest, upon the bonds. 



In  1873, eb tax was laid to pay a portion of the principal and interest 
of these bonds. And the plaintiffs, who are a part of the tax payers of 
the county, seek to enjoin the collection of the tax. 

1. Because the agent of the county for making the $150,000 subscrig- 
tion did not make an actual subscription; but that another person made 
a large subscription for himself, and tha.t the county agent bought the 
stock from such person, or a t  least the county subscription was substi- 
tuted for his, to the amount of $150,000. 

If this were true, it is a mere .technicality which the plaintiffs would 
not bc allowed to take advantage of. When a few of a class are per- 

mitted rto sue for the whole class, and especially when permitted 
(646) to sue for the public, they will not be allowed technical advan- 

tages which involve a breach of faith. They will be confined to 
the meri'ts of the case. What matters i t  to the county whether i t  got 
the stock by subscription in the first instance, or by taking the sub- 
scription of some one else, unless a premium had been paid, which is 
not pretended? And, besides, the alleged irregularity in, making the 
mbscription would not affect the validity of the bonds in the hands of 
an innocent holder. The power of the county to issue the bonds being 
conceded, irregularities do not affect them. But besides that, the suh- 
scription appears from the books of the Company to have been origind 
and regular on the part of the county. 

2. Because by the act aforesaid which authorized the county sub- . 
scription, the county was authorized to negotiate a loan to pay ithe 
subscription, but was not authorized to  issue its bonds 60 secure tha 
loan. 

What has been already said in regard to technical objections, is ap- 
plicable here. And besides, when the act authorized the county to 
negotiate a loan it authorized all the appropriate incidents to the loan ; 
and bonds are not only usual, but necessary incidents. 

3. Because the act aforesaid authorizcd the county to  lay an annual 
tax to pay the loan by installments, and the Board of Commissioners 
have, in violation of the act, levied a tax of $2 on the $100 worth of 
property, to pay the interest and a part of the principal. 

We do not see how that violates the act. The act does not require 
the taxes to be laid annually to pay the loan in equal annual install- 
ments; but authorizes the county to "levy such taxes annually as may 
be sufficient to pay the amount of such loan and the interest thereon." 
And ib appears, that in I863 the tax levied was 63 cents on the poll and 
63 cents on the $100 worth of land, kc. Now, She tax is a half cent on 
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 he poll and $2 on the $100 wort11 of property. This is s heavy tax 
on property; but if it is within the power of the Board of Commission- 
ers to levy it, we cannot control their discretion. We suppose 
that  the Board thought i t  necessary by reason of the accumula- (647) 
tion of interest during the war. The only inquiry which we can 
make is as  to the power of the Board. 

4. Because the equation of taxation is disregarded, the equation be- 
ing as much tax on the poll a s  on $300 worth of property. 

That objection is well taken, if the equation of taxation in the Con- 
stitution, Art. 5, see. 1, applies to taxes for the payment of debts exist- 
ing at the adoption of the Constitution. But in R. R. v. Holden, 63 
N. C. 410, i t  was held by all the Justices, that  the equation did not 
apply to taxes t o  pay the public debt existing a t  the adoption of the 
Constitution, or for special county purposes; see also Simmons v. 
Wilson, 66 N. C., p. 336. 

5. Because the Board of Commissioners did not "liquidate and audit 
the accounts against the county, and direct the sums necessary to  
defray them," as  provided in acts of 1868-'69, chap. 20, sec. 8, sub-sec. 
6, but levied $1 on the $100 worth of property to pay the coupons due 
on *aid 1mds  2nd paynhlc after 1865, and other evidences of indebted- 
ne~s ,  otlicr tlian tilose il>rn~ed &a due prior LO 1865. 

A suflicient answer to  this is, that there is no allegation that  the 
debts stated do not ixist, or that t l r ~  levy is in excess of tltc amount 
due. And a further answer is, that the section of the act quoted, is 
not the one applicable t o  this case, but section 3, not quoted; wljich 
provides that the Board shall "provide by taxation or otherwise for the 
prornpt and regular payment with interest, of any existing debt due 
by bond or otherwise, except a debt in aid of the rebellion." 

6. Because of divers other allegations: such as that  the Board of 
Commissioners met on the wrong day, and a t  the wrong place, and were 
partial and corrupt, which are denied in the answer, and are not su- 
-+ail14 hy thc  proz~fb 

7. Because some of the bonds are barred by the Statute of Limita- 
tions, and the Board of Commissioners will not take the advantage. 
The answer is that  this\wst be lcft with the. Board. And we 
know of no instance in which equity will enjoin one to make (648) 
nn iniquitous dcfense; nor would the defense avail them, if 
made. 

8 .  Because the tax levied is more than double the State tax. 
Article 5, section 7 of the Constitution, which has that  

does not apply to  taxes for an existing debt. ~ n d ' i f  it had been so 
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intended, i t  would be in conflict with the Constitution of the United 
States, as impairing the obligation of contraots. Simmons v. Wdson, 
supra. 

The foregoing are the principal grounds urged by the plaintiffs for 
enjaning the collection of the taxes. There were others which are 
deemed unimportant. I n  a case lately before us, and a good deal like 
this, Hill v. Commissioners, 67 N.  C. p. 367; we said: "There are divers 
other points in the complaint, which seem to  be unfounded, and be- 
sides, they are unimportant. The main thing, the people's will, seems 
to have been fairly obtained. The stock was taken, bonds were issucd, 
rights have vested, taxes have been levied, and a portion of the imtall- 
inc3nts have bcen paid, and taxcs are now laid to pay other instdbncnts. 
The Board of Commissioners, who may be supposed to represer~t the 
popular will, are anxious to  meet the obligations incurred, and the 
Court will not allow technical and frivolous objections, calculated to 
impair the public faith, t o  avail a few, who are indulged with the 
privilege of suing for a class. Only their substantial rights will be 
considered." 

What is khere said is applicable here. Twenty years ago the people 
voted to subscribe the stock, and to borrow the money to pay for it, 
they got the money and built the road, and have had the benefit of it, 
and now have it. They have recognized the bonds and paid the inter- 
est and a part of the principal up to the war; and then further pay- 
ment was suspended and the interest has accumulated. I n  the im- 
poverished condition of the people i t  may be hard t o  pay now, but 
what can the Courts do? They cannot relieve from contracts nor 

postpone their fulfillment. 
(649) It is not necessary that we should, in this case, consider the 

extent of the power of the Court t o  enjoin the collection of taxes. 
They are necessary to the administration of government. Can we 
stop the wheels of government? The citizen must be protected against 
illegal taxes, it is true; but must he no1 seek his rights in sornc 0 t h ~  
form than by enjoining the whole tax list? There is no error in the 
order appealed from. 

This will be certified, &c. 
PER CURIAM. Order confirmed. 

Trull v. Comrs., 72 N. C. 391; C l i f m  v. Wynne, 80 N. C. 147; Bright 
v.  Lennon, 83 N. C. 189; BarksAk  v. Comrs., 93 N. C. 482; Blanton 
9,. Comrs., 101 N. C 536; Jones v. Comrs., 107 N. C. 259; R. R. v. 
Comrs; 148 N. C. 233; P. R.  v. Cherokee Co., 177 N.  C.  99; R. R. v. 
Comrs., 178 N. C. 455: 
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TUOS. A. DONOHO, ADM'R. de bonis non OF WILLIE JONES v. 
DAVID PATTERSON AND O T ~ ~ ~ s .  

I n  1861, A, the heir-at-law of B, administered on his estate; in 1862, less than 
two years, A, as heir-at-law, agrees t o  sell certain lan~ds belonging t o  the 
estate of B, to C, receiving a t  the time the full value for  it, but executed 
no deed for said land until the year 1564. I n  a n  action to sell this land 
for  assets to  pay B's debts: I t  was held, that  although the agreement to 
sell in  1762, might have been defeated by B's creditors, the deed to C from 
A in  1864 for  the same land was valid. 

_rle!d, fm-tfmr, that  the Act restraicing ths heir from selling t5e land, of bk 
ancestor within two years, Rev. Code, chap. 46, see. 61, is not a statute of 
limitation, which was suspended by the Act of 1861, chap. 4 ;  nor is it af- 
fected by the Act of 1863, chap. 34 which provides that  in  computations 
of time for the purpose of applying any statute, limiting any action or 
suit, o r  any right or rights, o r  fo r  the purpose of raising a presumption, 
&c., t h e  time elapsed since the 20th day of May, which was in the year 
1861, o r  which may elapse until the end of the war, shall be excluded 
from the computation. 

SPECIAL PROCEEDING, t o  sell real estate for assets, commenced in the 
Probate Court, and thence regularly carried &o the Superior Court of 
PERSON County, where it was tried before his Honor, Tourgee, 
J., a t  Fa,ll Term, 1873. (650) 

l ' lx substantial facts are stated in the opinion of the Court. 
The jury having found the issues submitted to them in favor of the 

plaintdf, his Honor gave judgment condemning the land to  be sold for 
the payment of the admitted debts. From this judgment the defend- 
ants appealed. 

W .  A.  & J. W. Graham for appellants, argued: 

Chapter 46, section 63, Revised Code, was not suspended by act of 
September, 1861. Chap. 10, scc. 18, ratified 11th September, 186-. 
It is not 111 the chapter of Limitations. It is replied that i t  is suspend- 
ed by act of 10th Pebruaiy, 1863, chap. 34. This is not so if a proper 
construction is put or1 the act. But if so, is not this act modified by 
chap. 6, ratified 14th Dec~mber, 1863, and to be construed as applying 
only to contraots and suits in debt, assumpsit or account. Section 2, 
proviso. If any defendant had a right to take a dced a t  the end of 
two y c a r ~ ,  could the Slate take away his right, and is not the act of 
February, 1863, unconstitutional as t o  him? I s  not the deed of  and- 
ary, 1864, protected by the implied repeal of act of February, 1863, by 
the subsequent act of December, 1863. 
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11. Does not Latham v. Bell, 69 N. C. 135, and Badger v. Jones, 66 
N. C. 305, cover this case; and can the administrator de bonis non 
proceed wikhout suit upon the former bond. Did not the former bond 
cover real estate, Revised Code, chap. 46, section 52. 

McCorkle & Bailey, contra, called the attention of the Court to the 
following schedule of the several acts suspending the Stahute of Limit- 
ation and other laws, raising presumptions from lapse of time, &c.: 

First extra s e s s h ,  (laws St;~txte cf Lilimitatim,) Mzy Xkh, 1861, 
chap. 16, see. 8. 

Second extra session, (laws Statute of Limitation,) September I l t l ~ ,  
1861, chap. 4, sec. 17. 

(651) Session 1862-'3, (laws Statute of Limitation,) February 10tl1, 
1863, chap. 34, sec. 1. 

Session 1865-'6, (laws Statute of Limitation,) February 21st, 1866, 
chap. 50, sec. 1. 

Ordinance, Session of 1865-'6, (laws Statute of Limitahion,) June 
23d, 1866, chap. 19, sec. 20. 

Session 1866-'7, (laws Statute of Limitation,) February 12ti1, 
chap. 17, sec. 8. 

Other suspendatory acts cited as being in pari materia and parts of 
a "family" of statutes. The various "stay-laws" extending time for 
various purposes. 

Session 1862-'3, (perfecting entries,) 1863, chap. 20, sec. 1-2. 
Second extra session, (mo&agerls right,) 1861, chap. 31, sec. 1. 
Second extra session, 1861, (executors and administrators,) 1861, 

chap. 4, sec. 20. 
Session 1865-'6, (executors and administrators) 1866, chap. 17, sea. 

11. 
Session 1865-'6, (widow's dissent,) 1866, chap. 53, secs. 1-2. 
Ordinance, Session of 1865-'6, (widow's dissent,) 1866, chap. 37, 

secs. 1-2. 
And argued: lst,  that the true criterion as to  whether resort shall be 

first had on lthe administration bond, we si~bmit, is, did personal assets 
come to the  hands of the administrator which he ought to, and could 
have applied. Badger v. Jones, 66 N. C. 305; Pullen v. Hutchins, 67 
N. C., 428; Hinton v. Whitehursf, 68 N. C., 316. 

That circumstance is negatived by the verdict. 
As to the argumenk of Mr. Graham, t h d t h e  proceeds of the private 
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sale, made by the administrator, constituted assets and is covered by 
his bond, we submit: 

(1.) That i t  has been decided that real estate does not constitute 
assets. Fike v. Green, 64 N. C., 664; 

(2.) That the sale was not made by Walter Jones, qua administrs- 
tor, for he could only in that capacity sell, pursuant to the act 
of 1846, but qua heirs are; (652) 

(3.) That the bond only covers the assets received1 by a sale 
qua administrator pursuant to the act, is a judicial sale. 

11. (1.) The main defence is that the heir sold within two years. 
It should be observed that  there is no saving to bona fide purchasers, 

even in the Revised Code or act of 1846. They were expressly protect- 
ed by the act of 1789, chap. 311, sec. 3, also by Revised Statutes, chap. 
63, sec. 16, and the act of 1868-'69, chap. 113, sec. 105. The former 
acts are repealed by the general provisions in that regard in the Revised 
Code. When a pertinent provision of a former law is omitted from a 
revisal thereof, may we not fairly argue suppressio est exclusio? 

The general scope of the legislation is t o  secure t o  the creditors a 
secondary fund, not on the one hand by treating the land as assets, 
nor on the other by construing the descent cast as confering a full jus 
disponendi, but rather in analogy to the case of Doe on the demise of 
Baird, v. Hall, 63 N. C. 39, as being in custodia legis. 

(2.) We also submit, that the sale in 1862 is within the pur- 
view of the act. It is a fundamental rule in the construction of 
statutes, that every word is t o  be weighed and value given to i t  if pos- 
sible. The words in the Revised Code are "sales, conveyances or 
alienations." Now, in the first act, 1789, chap. 311, sec. 3, the only 
word used in this connection is "alien," i t  being a well settled rule that  
a word of well-known signification at common law shall, when used in 
a statute, bear the same meaning in the statute, we find that  this word 
"alien" imported an executed (transfer of title. Had the word "sale," 
in the Revised Code, been alone employed i t  might, fairly have been 
contended that i t  was substitutionary, but when used in addition, we 
submit, that  it evinces an  intention of the later Legislature t o  extend 
the idea, otherwise, i t  is mere surplusage, and no value is given t o  it. 

But we further submit, that  the itwo years specified in the Revised 
Code is a complete analogy to the three years adverse possession 
of personal property, or the seven or twenty years of realty with (653) 
color. It comes within the rcason and spirit of the suspendatory 
acts, a schedule of which accompanies this brief. The legislation 
touching the suspension of statutes making the lapse of hime affect 
rights, was philosophic in its character-rmedial statutes necessitated 
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by the condition of things-and our case comes as fully within ithe mis- 
chief sought t o  be remedied as any other strictly within its letter. 

t 

The pcnalty denounced against the shcdding of blood in the streets 
is not applicable to the surgeon who opened the vein of one who had 
fallen down in the stre& in a fainting fit. 

The sick man, who in a storm could not leave his berth, after the 
ship rides safely into port, shall not be adjudged the cargo, though by 
the letter of the law i t  is given to  them who in a storm, remain on ship- 
board. 

They, in each case, come within &he letter, but are out of the spirit 
of the law. 

So, conversely, our case is within the mischief, if not within the very 
lettcr of these rcmetlial acts. QUZ haerd zn l i fora,  hnewt in rort i re.  

Mr. Graham contends that the aot of February, 1863, impairs the 
obligation of the contract. To this we rcply, that our citizens had 
then thrown off their allegiance to the Constitu~tion-were rebels, 
flngrnnie bello; that strietlly spc:&ing, as a I:.ya! conseqT1wre of rehel- 
lion, constitutional legislation, except to preserve life and order, was at 
an  end, and all the laws invokcd by him and ourselves has to be vali- 
dated by a post-bellum ordinance. Ordinances 1866, chap. 10, and that 
ordinance in validating one, validates all. 

RODMAN, J .  The materia1 facts arc: Willic Jonrs dicd in 1861. At 
April Term, 1861, of the County Court of Caswell, Walter Jones, who 
was his only heir, became his administrator. Walter duly adfiistered 
the personal estate and afterwards left the State. He was duly re- 

moved from the adminisitratorship and the plaintiff appointed 
(654) administrator de bonk non. There are debts of Willie Jones 

outstanding and unpaid. The plaintiff seeks to  have the lands 
of which Willie Jones died seized sold to pay his debts. 

The defence is, that some time in 1862, Walter Jones and his mother, 
Priscilla, who was enltitled to dower, agreed to sell one of the pieces of 
land to Thomas L. Lea, who then paid him its full value, and as the 
defendant allege, bona fide, and without notice that  any debts of Willie 
Jones were unpaid. In  January, 1864, Walter axid Priscilla executed 
a deed of conveyance to said Lea. Some of the defendants are the 
heirs of Lea, and are in possession of that land. 

The d h e r  defendant, Patterson, in like manner, in 1862, agreed to 
purchase from Walter and Priscillel, the lot in Milton, and paid to 
Walter its full value. I-Ie allegc~ that the agreement was made bona 
fide, and without notice of any unpaid debts of Willie Jones. In  Octo- 
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ber, 1863, Walter and Priscilla executed to  him a conveyance for ithd 
lot. 

1. The question is, arc these conveyances valid against the creditors 
of Willie Jones? 

The Revised Code, chap. 46, sec. 61, says: "All sales, conveyances or 
alienations of any lands of a deceased debtor, made by any dcvisee or 
heir-at-law, within two years after probate of his will and qualifica- 
tion of the executor, or letters of administration on his estate, shall be 
void as to the creditors, executors and administrators of such deceased 
debtor." 

It is urged for the plaintiff, that the egrccment for a sale, and the 
payment of khe price in 1862 was equivalent to an executed convey- 
ancc, and was therefore fraudulent and void as  against him. Wc con- 
cede that. But we think the conveyances executed aftcr the expiration 
of the two years are not vitiated by ithe prior invalid agreements. T h o  
statute imposed a restriction on the heir. He might sell within the 
time, but the purchaser would be defeaited if creditors appeared. Thc 
law requires estates to be settled up in two years, and creditors who 
keep back their claim beyond that time, are in laches. Purchas- 
ers are entitled to infer that all debts have been paid, and there (656) 
is no longer any restriction on the power of the heir t o  sell. Put- 
ting the agreements of 1862 aside as non existent as to creditors. 'the 
subsequent salcs were valid, unless the plaintiff can maintain his other 
grounds of exception. 

2. It is further urged that the act cited, (Rev. Code, chap. 46,) was 
a statute of limitations which was suspended by the act of 1861, chap. 
4, sec. 18, ratified Scptcmber 11th. That  section is in these words: 
"That the operation of the statute of limitations be, and ithe same is 
hereby suspended so long as this act remains in force." 

Now what is meant by "the statute of limitations?" There is but 
one chapter in the Revised Code entitled "limitations," chapter 65. It 
is confined to prescribing within what times actions shall be brought. 
It does not contain the enactment making sales by heirs within two 
years, void as to the creditors of their ancestor, Rev. Code, chap. 46. 
All the sections of the act of 1861, preceding section 18, relate to I he 
bringing of actions. For these reasons we are of opinion, that the act 
of 1861 does not apply in the case before us, but is confined to such 
statutes as  limit the time for bringing aations. 

3. This brings us t o  consider the effect of the act ratified February 
1863, (acts 1863, ch. 34.) The words, so far as  they are material, are 
as  follows: "That in the computaltions of time for the purpose of 
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applying ang statute, limiting any action or suit, or any right or for 
the purpose of raising a presumption, $c., the time elapsed since rthc 
20th day of May, which was in the year 1861, or which may elapse 
until ithe end of the present war, shall be excluded from such compu- 
tation." 

In  Hinton v. Hinton, 61 N. C. 410, this act was held to cover the 
act (Rev. Code, chap. 118, sec. 1. 1) by which widows were limited 
bo six months after probate of the husband's will, within which to dis- 
sent therefrom, and the plaintiff was allowed to have the benefit of a 
dissent made after that time. 

In Neelg v. Craiye, 61 N. C. 187, i t  was held that. the act of 1863 did 
not prevent a judgment from becoming dormant upon a failure 

(656) to sue out execution within a year and a day. 
I n  Momis v. Avery, Id. 238, it was held that the act prolonged 

thc time for reviving an action. 
,411 of these cases profess to go on the ground that the object of the 

act was to preserve existing rights, and not to give new ones. 
The distinction between the case of a widow and that  of an heir, is 

this. Chapter 118, Revised Code, says she shall not dissent after six 
months; that  is, in effect, that  she may dissent within thak time. In 
effect i t  confers or secures a right, and the act of 1863 preserved and 
continued that right. Chapter 46, Revised Code, says the heir shall 
not sell within two years. To give the act of 1863 the construction 
contended for by the plaintiff, would preserve and continue a disability. 
We think this is a distinction of substance and in principle, and not in 
terms only, and th& the act was not intended to  reach thc case of an 
heir. 

No injury is done to the creditors of the deceased, nor are they de- 
prived by this construckion, of any right. There was no act staying 
them in sueing the administrator, and if from dilatory legislation, or 
any cause other than their own laches, they had been unable to get a 
judgment against the administrator within two years, there can be no 
doubt that  a Court of equity in some way, (it  is needless t o  consider 
how,) would have preserved their rights against the land. Bwt they 
made no effont until the rights of the defendants had vested. 

It is perhaps proper t o  stay ithat nothing in this opinion is intended 
10 touch upon the liability of the sureties to the administration bond. 
Neither they, nor their rights, are before us. 

Judgment reversed, and case remanded to be proceeded in, &c. 
PER CURIAM. Judgment reversed. 

Rmzan v. Rwnlcs, 83 N. C. 485; Orrender v. Call, 101 N. C. 403. 
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BOARD OF COMMISSIONERS O F  I-IENDKRSON COUNTY v. BOARD O F  
COMMISSIONERS O F  HUTHERFORD COUNTY. 

Aotions against a Board of County Commissioners, must be broughh to the 
Superior Court of $the County wherein t~hose Commissioners reside. 

CIVIL ACTION, an  application for a mandamus, heard 8th September, 
1873, before Henry, J., a t  Chambers in HENDERSON County. 

The plaintiff, alleging that the Commissioners of Rutherford (657) 
county owe the Commissioners of Henderson $2,371.66, apply 
for a mandamus to compel its paymenit. 

Defendants demur for want of jurisdiction. His Honor sustaining 
the demurrer, dismissed the complaint, whereupon plaintiffs appealed. 

J .  H. Merrimon for the appellant. 
Carson, and J. C. I,. Harris, contra. 

READE, J. The question in this case is the same as in Steele v. Con&- 
missioners, ante 137, a t  this term, and the decision is the same, ar!d 
for the same reason. The Board of Commissioners of a county must be 
sued in the county of which they are Commissioners. 

There is no error. 
PER CURIAM. Judgment affirmed. 

STATE ex rel. JAMES T. I-IARRELL v. JACKSON B. HARE AND O ~ r n m P .  

In a suit on a guardian bond, evidence, that the Court House of the county 
in which the bond was talien was burned with many official papers in 
1862, and that  search had been made among the papers of a dc~cased  per- 
son who was Clerk a t  the time of the burning, and who was in the habit 
of keeping some of the official papers a t  his residence, and that  no bond 
given by the guardian of the plain~tiff h~ad been found, was held sufficient 
to authorize the introduction of seeomdary evidence of the execution and 
contents of the bond declared on. 

A certified copy of the extracts from the records of t h e  County Count, that a t  
August Term, 1850, the guardian of the plaintift' and other minors, rc- 
newed his bond by entering into another bond in the sum of $3,000 with 
the prwermt defendant and another a s  his  sureties, is competent evidence 
to prove the existence and due execution of the bond declared upon; and 
a certified copy of the guardian's return is also competent as tending to 
establish the amount due ait t h e  date of the return. 
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CIVIL ACTION, on a guardian bond, tried a t  the Spring Term, 1873, of 
HERTFORD Superior Court, before his Honor, Judge Albertson. 

The plaintiff declared on a guardian bond for the sum of 
(658) $3,000, executed by one James Clark, as guardian of plaintiff in 

1850, with J .  B. Hare and W. M. Montgomery as sureties. 
The action was brought against W. S. Stephenson, as administrator 

of James Clark, deceased, John W. Harrell, administrator of W. H. 
Montgomery, and J. 3. Hare. 

When &he case was called, the plaintiff entered a nol. pros. as to 
Stephenson and Harrell, and announced himself as ready as to Hare. 

Defendant moved to dismiss the action, because the administrator 
of Clark, a necessary party to the action, had been nol. pros'd., and 
no guardian account of said Clark had been ordered or reported. 

His Honor refused the motion, and ruled the defendant inito trial, 
whereupon defendant excepted. 

The plaintiff offered a witness who stated, that he is Clerk of the 
Superior Court; that in 1862, the court house in Hertford coun- 

(659) ty  was burned and that many of the records of said county were 
destroyed. That L. M. Cowper, now deceased, was a t  the time 

the Court House was burned, Clerk of the Court of Pleas and Quarter 
Sessions of said county; and that many of the records of the County 
Court, said Cowper was in the habit of keeping, together with many of 
the papers of his office, at  his residence in Murfreesboro'; that he had 
searched diligently through the papers of his office, and had not been 
able to find the bond. 

The plaintiff then offered in evidence the following record of the 
Court of Pleas and Quarter Sessions of said county: 

"At a Court of Pleas and Quarter Sessions, begun and held for Hert- 
ford county, a t  the Court House in Winton, on the fourth Monday in 
August, A. D. 1850, the following Justices present: W. B. Wise, J. O. 
Wilson, D. Valentine and W. W. Mitchell, Esqrs. 

James Clark, guardian for Mason Harrell, Sarah Elizabeth Harrell 
and James Thomas Harrell, orphans of John T. Harrell, deceased, ap- 
peared in open Court and renewed his bond as guardian by entering 
into bond for the sum of $3,000, with W. M. Montgomery and J.  R. 
Hare, sure tie^.^' 

And the following record of a return by said guardian, Clark, was 
offered in evidence: 
"Dr. James Thomas Harrell, 

To James Clark, Guardian. 
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1857. May 26. T o  amount paid Clerk, $1 .OO 
i' commission on same, .I1 

$l . l I  
By amount due on last return, $373.91 
By initerest 12 months, 20.27 

$394.18 
Balance due ward, $393.07 

Thc defendant objected to the introduction of thc forcgoing cvidence, 
alleging that  i t  was sufficient to establish the bond the plaintiff 
declared upon. The Court overruled the objection, and charged (660) 
the jury in accordance with the foregoing facts, stating that the 
records offered were evidence tending t o  show the execution of the bond 
by the defendant. Defendant excepted. 

W. W .  Peebles and Smi th  & Strong for appellants. 
Barnes and J. W.  Faison contra. 

RODMAN, J. The only point that is or that  could1 fairly be insistcd 
on in this Court by the defendant, is as t o  the admissibility in evidence 
of the certified copies of extracts from the records of Hertford Couniy 
Court, as tending to establish that  a guardian bond had been given. 
There was evidence which satisfied the Judge that  the court h o u ~ e  of 
Hcrtford county, with many of thc papers in it, had bcen burned, or 
otherwise destroyed in 1862; that  search had bcen made among the 
papers of a deceased person who was Clerk a t  the time of the burning, 
and who was in the habit of keping some of his official papers a t  his 
residence, and that no bond given by Clark as guardian of Harrell, 
had becn found. This thc Judge properly held ltlo be sufficient to author- 
ize thc introduction of secondary cvidence and contents of the guardian 
bond dicclared on. The plaintiff then introduced a certified copy of an 
extract from the records of the County Court of Hertford to  the effect 
that a t  August Term, 1850, ,James Clark, guardian of plaintiff and 
others, orphans of John F. Harrell, removed his bond as  guardian, by 
entering into bond in the sum of $3000, with W. M. Montgomery and 
J. B. Hare (the defendant) sureties. 

A guardian bond is not strictly a record of the Court, although the 
fact tha t  i t  was made and accepted may be. An action may therefore 
be brought on the bond after its loss or destruction, without any prev- 
ious application to  the Court to restore i t  as a rccord, and in such case 
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the proof of the bond would be such as upon general principles 
(661) of evidence would be competent t o  prove its execution, and 

would not essentially differ in principle from what would be 
proper in an action upon a non-official bond, lost or destroyed. Kello 
v. Maget, 18 N. C. 414, establishes that when a bond, purporting t o  be a 
guardian bond, is proved \to have been at one time among the records 
of a County Court, and to  have been since lost, there is a presumption 
that it was in the usual form of a guardian bond, and that upon proof 
of the identity of the person sought t o  be charged with ithe person whcse 
name appears to have been signed to  the bond, execution will be p-e- 
sumed without proof of the hand writing either of Uie parties or of the 
subscribing wiltness. The question presented in this case as t o  whether 
the entry on the record was competent evidence that  the bond had been 
executed, did not occur in that case, and i t  must be decided on gcneral 
principles. But Kello v. Maget is authority that if the jury shall be 
satisfied that a guardian bond, purporting t o  be made by Clark and 
the defendant as his surety, once existed among the records of the  
Court, they may and ought ito presume its due execution by said par- 
ties, although no direct proof of that fact be obtainable. 

It is not necessary t o  consider whether the copy of the entry of 
record which stakes that Clark did renew his bond a s  guardian with 
Montgomery and the defendant, as his sureties, was conclusive. Tiw 
Judge only held i t  competent to prove the former existence and due 
execution of the bond. For this purpose we think i t  was clearly conl- 
petent. The destruchion of the bond, if it ever existed, having been 
proved, therc was no means of proving its former existence other tJhiin 
by the proof of circumstances which probably would not have occurred 
unlcss 115 had bcen made, and from which the  fact that  it was made, 
might reasonably and probably be inferred. The record, given in 
evidence, was, aft least, a circumstancc of that  character. It tended to 
prove that a guardian bond, in the lawful and usual form, had been 
executed and accepted by the Court; and i t  was the best evidence of 

that fact which the nature of the case admitted of. We think 
(662) i t  was competent evidence. The same principle applies to the 

certified copy of the guardian's return, introduced for the pur- 
pose of showing rthe amount owing by the guardian. The guardian's 
signature was not proved, because the original return was lost. But it 
is a reasonable inference from the record that the original return was 
acknowledged by the guardian before the Clerk. 

There is no error. 
PER CURIAM. Judgment affirmed. 

Nelson v. Whitfield, 82 N .  C. 53; flare v. Hollomon, 94 N .  C. 19. 
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JOHN W. HOUSTON v. JOHN H. DALTON, Ex'R. OF PLACEBO HOUSTOS 
AND OTHERS. 

In  an action, of tho nature of a bill in equity to surcharge and falsify an 
accouut taken under a d w m  in a former suit, if the allegations of the 
complaint, uIwn which the plaintiff bases his equity to have such account 
and settlement re o~rwed, are  denied iru the answer. so that material i s s u r ~  
of fact or law are raised by blie pleadings, such issues of fa& must IF 
tried, before a motion of the plainkiff to w-open the account a n  be en- 
tertained. 

When the allegalions of a complaini present a case of equitable jurisdiction, 
as  in an  action to s ~ ~ r c h r g e  and falsify an accm~nt, such action is proper- 
ly instituted in the Superior Court. 

CIVIL ACTION, in the nature of a hill in oquity to surcharge and 
falsify an account, llcard upon a motion to dismiss the same, b:; 
Albertson, J., a t  the Special (August) Term, 1873, of ROWAN Superior 
Court, to which i t  had heen by consent removed f m n  the  Superior 
Court of IREDELL County. 

At the Fall Term, 1861, of the Superior Court of Law of Iredell 
county, the defendant, John H. Dalton, as  executor of Placebo Hous- 
ton, and in the names of all others interested under the will of 
the said testator, filed an ex parte petition for a settlement of (663) 
his testator's cstatc. I t  was referred to John A. Roseboro to 
take and state the account of the executor's administration of the  
estate, which was done and a report inade, the same being confirrnrtl 
by the Court. 

The plaintiff in this action seeks to set aside that dtvxec, and have  
the account retaken, &c, alleging errors in taking the first account, that 
the parties inter~xded were not present, nor represented, that .1.-(. 
rights of the minors were not protected, and many other irrrgularitles 
which are alleged as vitiating the ex parte proceeding. 

The answers of tlic executor, Dalton, and others, deny the material 
allegations in the complaint of the plaintiff, as well as the plaintiff': 
right t o  the relief demanded. 

Upon the trial below, the plaintiff moved, upon the complaint, all- 
swers, and transcript in the original, ex parte petition of the defendant, 
Dalton, to set aside the decree confil-nling the report of Roseboro in thai 
proceeding. This his Honor refused to do, upon the ground that  no 
sufficient cause was shown to warrant setting the decree aside a t  thiq 
time. 

The defendants then moved to dismiss the action, which motion the 
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Court allowed and the action was dismissed. From which judgment 
the plaintiff appealed. 

Armfield and McCorkle & Bailey for  appellant. 
Brown, Ratchelor, Edwards and Batchelor, contra. 

BYNUM, J. Upon the coming in of the answer, the plaintiff moved 
to set aside the decree made in another suitt, confirming the report of 
the settlement of the estate of Placebo P;Touston, which i t  was the 
purpose of this action to  surcharge and falsify. His Honor refused 
the motion. The defendanit then moved to  dismiss the action for want 
of jurisdiction, which motion was allowed and the action dismissed. 
The plaintiff appealed from both rulings. 

1. The first exception is untenable, because the answer denies every 
material allegation of the complaint, upon which the plaintiff 

(664) bases his equity to have the account and settlement of the 
estate reopened. 

When material issues are thus raised by the pleadings, both of fact, 
and law, the issues of fact must be tried in one of the modes prescribed 
in C. C. P., before this motion of plaintiff can be enteatained. 

2. But his Honor dismissed the action for want of jurisdiction. In 
this there was error. 

The allegations of the complaint present a case of equitable juri2- 
diction only, according to our old judicial system, and when such is 
the caw, the action is properly instituted in the Superior Court. So a 
bill to surcharge and falsify an account, which is the nature of the ac- 
tion now before us, was always brought in the Court of Equity. 
Adams' Eq., 222; Murphy v. McCubbins, 65 N. C., 246. 

Holding, therefore, that the action is instituted in the proper Court, 
i t  is not necessary to  examine the effect of the acts of 1870-'71, chap. 
108, and of 1872-'73, chap. 175, in curing all irregularities of jurisdic- 
tion. This Court, however, has decided lthat they are effectual for 
such purpose. 

The judgment will be reversed and the cause remanded, t o  the end 
that the parties may proceed as they are advised. We express no 
opinion upon the merits of the case. 

PER CURIAM. Judgment reversed. 
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@, a. WILLIAMS AND OTH~EBB v. ALEXANDER AND GREEN WILLIAMS, 
ADM'BS., 60. 

A re-hearing is not a matter of right, but rests in  t h e  sound discretion of the 
Court, where the panties lto a final judgment fail  to appeal by their own 
default, 

In a petition to re-bear, i t  should appear either that  there is  error of law 
apparent on the record, o r  that  testimony has  been newly discovered 
which would materially vary the case. Thalt m pleadings have been 
filed in a cause before the Probate Court, and that  evidenoe of the wit- 
nesses was not taken by question and answer, and signed, a r e  no such 
grounds of error of law a s  will entitle a party to have the cause re-heard 
after final judgment, especially when it  appears that  such party had every 
opportunity for  a full defence, and of a n  appeal. 

CIVIL ACTION, originally a special proceeding against the defendants 
as administrators, for an account, &c., heard by his Honor, 
Judge Tourgee, on a petition to re-hear, a t  Chambers in PERSON (665) 
County, June lQth, 1873. 

Final judgment was given by the Judge of Probate after hearing the 
merits, from which defendants did not appeal; but in a s h o ~ t  time filed 
his petition to re-hear. The Judge of Probate refused the prayer of 
the petition, and the defendant appealed to  the Judge of the Dist~ict,  
who affirmed the judgment and dismissed the petition. From this 
judgment, dismissing the petition, the defendants appealed. 

The grounds of the defendant's application to re-hear, and the facts 
pertinent to the point decided, are stated in the opinion of the Court. 

. W.  A. & J.  W .  Graham for appellants. 
Jones & Jones contra. 

BYNUM, J .  This was a special proceeding in the Court of Probate 
for an account of the estate in the hands of the defendants as adminis- 
frators of Haywood Williams, deceased, and for the payment of the 
distributive share of the plaintiff one of the next of kin. The account 
was taken, exceptions filed thereto by plaintiff and defendants, 
which were heard by the Court and some disallowed, and a final (666) 
judgment was given against the defendants on the 17th Septem- 
ber, 1872. On the 5th November of the same year, the defendanb 
filed a petition to re-he= the case and let in more testimony. The 
plaintiff answered this petiltion, and after hearing the parties, the Court 
disallowed the motion to re-hear and the defendants appealed to the  
Judge of the District, who after examining the record and evidence, 
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dismissed the appeal, and from his judgment the case came up to this 
Court, by appeal on the part of the defendants. 

Conceding the power of the Court of Probate to grant rehearings 
under C. C. P., sec. 133, for what causes will this power be exercised? 
A rehearing is not a matter of right, but rests in the sound discreticn of 
the Court, when lthe parties t o  a final judgment fail to appeal by their 
own default. Before the Court will exercise the discretion, i t  rnusr. 
appear not only that injustice has been done, but that i t  occurred with- 
out the laches of the petitioner. Ordinarily, there are but two ground. 
upon which a petition to  rehear will be entertained: 1. For error of law 
apparent on the record. 2. For newly discovered testimony which 
would materially vary the case. Adams' Eq. 397, note 2; 5 N. C. l i ; 
Hart v. Smith, 3 Rich. 465; 3 Story 299. 

Two questions of law are raised in the exceptions: 
1. Thak no pleadings in the cause have been filed. 
2. That the evidence of witnesses was not taken by question and 

answer, and signed by them. 
As to the first point, i t  does appear by the record that  a summons vas 

issued and served upon the defendants and a complaint regularly fried. 
If the defendants failed to  answer, i t  was their own default, for which 
they have no right t o  complain on a petition to  rehear. As to the sw- 
ond error assigned, we know of no inexorable rule that  requires the 
evidence in accounts taken to be reduced to writing in question and 
answer. The defendants do not allege any prejudice sustained there- 

by, and the objeckion certainly comes too late upon the motiort 
(667) t o  rehear. 

There are other exceptions, but as they are confined t o  the 
weight of the evidence and allegations of what lthe defendants could 
prove on a rehearing, matters addressed wholly to the discretion of t h r  
Court, i t  is unnecessary to notice them particularly. 

The record shows that  the account was taken with unusual skill and 
accuracy, and that the defendants had every opportunity to make a 
full defence and to appeal from the final judgment, and thus obtain a 
review of the facts as  well as  the law. No error of law appearing, we 
have no power to interfere with the discretion of the Court below. 

PER CURIAM. Judgment affirmed and appeal dismissed. 

Sc 71 N. C. 427; Sc 74 N. C. 2; Grant v. Edwards, 88 N. C. 249. 
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JOHN N. DAVIS, ADM'B. v. B. J. CURETON et al. 

Where a tract of land upon which a widow had dower was sold, for the Pur- 
pose of making assets ito pay debts by the administrator of the husband 
in two separate pants, and she bid off both p a d  at unequal prices, and 
the s a b  was set aside as to the cheaper part: I t  was held, that she had 
the right to have the sale set aside as to (the other part also, where it 
appeared that she would net have purchased the former part unless she 
could have got the latter with it. 

This was a MOTION to  set asidc an order which was made by the 
Clerk of the Superior Court of UNION County, confirming the sale as 
to one of the two parts of a track of land sold by the administrator of 
W. J. Cureton, and seltting i t  aside as to the other. Both parts were 
bid off by the widow and upon the Clerk's refusing her motion, she 
appealed to the Judge of the District, and at the last term of T ~ N I O X  
Superior Court, his Honor, Judge Buxton, reversed the order made by 
the Clerk and gave judgment for the appellant, and the adminis- 
trator appealed to the Supreme Court. The facts are sufficiently (668) 
stated in the opinion of the Court. 

Battle & Son for the pLainti8: 

I. (I.) If it, was discretionary with the Clerk, as Judge of Probate, 
to confirm the sale of one tract and not of the other, there is no appeal 
from the exercise of his discretion. 

(2.) Constitukion, art. IV, sec. 17, transfers issues of fact in sucn 
matters as are in Probate Judge's jurisdiction to Superior Court for 
trial and gives appeal in issue of law. Chap. 113, of the acts of 1868- 
69, sub chap. 5, sec. 1, gives jurisdiction to Probate Judge. Pelletier 
v. Xaunders, 67 N. C. 261. 

(3.) Here there was no issue of either law or fact. Probate Judge 
decided that  purchaser's &davit was not sufficient to influence his 
decision. 

11. (1.) While Courts of Equity had the power to set aside a sale 
made under its order, at the instance of the purchaser, they would do 
so only in case of fraud or mistake. Clayton v. Glover, 56 N. C 371. 

(2.) Here there was no allegation even of fraud, and there wap no 
mistake such as the law recognize as  coming within the meaning of the 
term. The sale and bidding of the two tracts were separate, and any 
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person of reasonable prudence would have known the rights and obliga- 
tions of the purchaser. 

(3.) There was no mistake of facts here. 

J .  H .  Wilson for the defendants. 

READE, J. The facts alleged and not denied, and therefore the facts 
admitted, are, that  Mrs. Cureton bid off the second tract sold, because 
she had bid off the first tract, and that  the two tracts were useful t o  
each other, and that without the first she would not have bought the 
second at  all, and that she had reason to believe, and did believe, that 
a t  the time she bought the second she would get the first with it. And 

when the sale of the first tract was set aside, she found that she 
ed (669) had acted under a mistake of facts which no enquiry could 

have guarded against. 
We are of the opinion, that because of this mistake she is entitled 

to relief in equity, which we administer in this action. One buys a 
match of horses because they are a match; he wants bath or neither. 
If the vendor withholds one, he cannot compel the vendee .to take the 
other. That  would be admitted to  be so where there is but one con- 
tra& but in our case there were two contracts, each tract bought sepe- 
rately. But still, the second was bought with reference to the first, and 
they were really the same tract divided, and upon which the purchaser 
had dower. So that, under &he circumstmces, she not unreasonably 
supposed that she was buying and would get the whole tract. 

There is no error. This will be certified to the end that the Caur?, 
below may proceed according to law. 
PER CURIAM. Judgment affirmed. 

 NOTE.--^ a kindred case, 1;otieinier v. Pearce, ante 167, a t  this term, we 
have considered the powers of the Probate Judge and the right of appeal and 
the practice in appeal, and therefore it is necessary to repeat in this case. 

A. W. WILSON v. JACOB ARENTZ AED OTHERS. 

A tenant by the curtesy initiate has a righ~t to sue alone for the possession of 
his wife's land, and for damages for the detention of it. 

A complaint by a husband whiich states that he was married to his wife in 
1841, that he had by her several living children, and ithat she acquired 
the land in question by a deed executed to  her in 1864, is sufficient to 
shew his title as tenant by the curtesy initiate of the land; and the fa& 
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that  the Act of 1848 (Battle's Rev. Ch. 6Db sec. 33,) deprives him of the 
power to lease the land, without the consent of his wife, will not prevent 
his recovery of the land by an action under the C. C. P., without joining 
his wife a s  a party. 

This was a CIVIL ACTION brought by the plaintiff alone to recover 
the possession of a tract of land and damages for the detention 
of it. (670) 

The complaint alleged, lst ,  that the plaintiff was a tenant by 
courtesy initiate of the land; 2d, that  the defendants were in the wrong- 
ful possession of it, and had for ten years received the rents and profits 
of it;  3d, that  the land was conveyed to his wife in fee in the year 
1864, and she was in the seizin and possession of i t ;  4th, that  the plain- 
tifl was married to  his wife in 1841, and had by her several living chil- 
dren. 

The defendants demurred to  the complaint: 
1. For defect of parties, in thak the wife of the plaintiff was not 

joined with him as a plaintiff; 
2. For tha t  complaint did not set forth the facts sufficient to con- 

stitute a cause of action against the defendant) in that  i t  did not ap- 
pear from the complaint that  the plaintiff had title to  the land in con- 
troversy, or t o  the possession thereof, but on lthe contrary i t  did suffi- 
ciently appear therefrom that  the plaintiff had no title to  the land, or 
right t o  the possession thereof. 

The cause coming on rto be heard a t  the last Superior Court of 
GATAWBA county, before his Honor Judge Mitchell, when the demurrer 
was sustained, and the plaintiff appealed. 

The record of the Superior Court did not show that  any judgment 
Inad been rendered. 

Schenck, (with whom was McCorkle & Bailey,) for the plaintiff. 
The Judge ruled that  the wife of the plaintiff ought to  have been 

joined with him in the action. 
I n  ejectment under the old! system a lease by plaintiff was the 

foundation of the action, and the husband had t o  join his wife (671) 
where a joint lease was necessary. Villiams v. Lanier, 30 N. C. 
30. But here no lease is necessary to be alleged or admitted as i t  is 
an action under the C. C. P. The wife, therefore, is not a necessary 
party plaintiff. 

But she is a necessary party to 6he action, as a party in interest, 
C. C. P., sec. 62. Her deedis, her covenants, make her interested in the 
result, as they are drawn in question. But as  she would not consent to 
be made a party plaintiff, she is made a defendant. C. C. P., sec. 62. 
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As to the right of husband \to sue his wife, see C. C. P., sec. 56. If 
she is to be regardcd as misjoined, i t  is no error. Green v. Green, 69 
N. C. 294. 

M. L. McCorkle for the defendants. 

Where the complaint does not state facts sufficient t o  constitute % 

cause of action, irt is a good cause of demurrer. Battle's Rev., chap 
17, sec, 95. 

A tenancy by the courtesy is an act of the law. It requires four 
things, to wit: marriage, seizin, issue born alive and the death of the 
wife. There is no allegation in the complaint that the husband was 
ever seized in righit of his wife a t  any time during the coverture. lf 
the wifc were dead, he could not sue, because he has never had posses- 
sion, and has no right left in him by reason of the disseisin to be tenanr, 
by the courtesy. 

As the law now stands, he has no estate in the land separate from 
his wife. He cannot lease it, even for a day, withouh joining his wife 

and having her p r i ~ y  examination taken. H e  cannot sell with- 
(672) out her consent, nor can i t  be sold for his debts. It is her land, 

and he cannok go upon i t  except in her right. He could not 
bring an action of ejectmenit under the old practice, because he could 
not make a lease to John Doe. It is her separate estate. He is en- 
titled to go on the land and receive the rcnts and profits, or work it, 
while she is in possession. I n  pleading, he must allege t,hat he had 
issue during the marriage. I Coke Lit., 30. 

The complaint says that  they were married i11 1841, and he 
several living childrcn by her. This is not sufficient. 

If he had issue during the marriage by her, then hc is only tenanf 
by the courtesy initiate, which gives him only a scinltilla of right, dur- 
ing the life of the wife; but not such a right as will allow him t o  bring 
a suit without joining her. 

RODMAN, J. The defendant assigns for cause of demurrer: 
I. That the wife of plaintiff is not joined with him as  a co-plaintiff. 

The answer to this is found in the opinion of the Court in Williams v. 
Lanier, 44 N. C. 30, where i t  is said: "For these reasons i t  has been 
settled, for upwards of a century, that the laltter (the reversion or Te- 
mainder man) may bring case in the nature of waste, for the injury to 
the inheritance; and that  the former (the particular tenant) trespass 
quare clausum fregit, for the injury done to  him." 

I n  that case the particular tenant was a tenant by khe courtesy 
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initiate, and he was held barred by the statute of limitatious. For an 
injury done to ithe inheritance his wife must have joned in the suit; 
for a trespass t o  the possession, he could sue alone. 

As the plaintiff has a right t o  sue alone, there is no necessity LC 
consider the effect of C. C. P., sec. 62, in such a case. 

2. That the complaint does not show lthat the plaintiff was entitled 
to the possession of the land. We pass by the exception that  the  
complaint does not positively show that  &he children were born after 
tlie marriage, because i t  is a mere matter of form, which might have 
been amended, and was not assigned as a cause of demurrer in 
che Court below. (673) 

The complaint appearo t o  state eveiy thing necessary a t  com- 
mon law, t o  make the plaintiif a tenant by the curtesy initiate. 1. 
Xarriage in 1864; 2, the birth of living children; 3, the seizen of t,hc 
w i e  under the deed from John Rabb to her in 1864. 

I t  is suggested that the act of 1848, Revised Code, chapter 56, seo. 
tion 1, deprives tlie husband of his curtesy. But the contrary hr,s 
been decided. Houston v. Brown, 52 N. C. 161. As the plaintiff in 
this case was married in 1842, he comes within the meaning of that  act. 

Again, i t  is said that  as  by the a& of 1848, the plaintiff can not Icaw 
the land, he can not recover the possession, at least unless his wife is a 
eo-plaintiff. Probably the disability to lease might have been a didi- 
culty in the old action of ejectment, .though probably the Courts wou!d 
have moulded the fiction of a lease in such cases t o  meet the demands 
of justice But if the plaintiff is entitled to  the possession, the inabilitl 
to lease is no  bar to his ~wovcring i t ;  and if he is tenant by the curtesy 
initiate, as i t  has been held that  he is, he must necessarily be entitled 
to the possession, there being no o%licr immcdiate estate. 

The record in this case fails to  set forth that any judgment was 
rendered below. 

PER CURIAM. The case is rema,nded to bc proceeded in, &c., hut 
by reason of lthe defect mentioned, neither party will recover costs in 
this Court. 

Jones v. Cohen, 82 N. C. 81; McGlennery v. Miller, 90 N .  C.  220: 
Bsborne v. Mull, 91 N. C. 201; S. v. Mills, 9 1  N. C. 5!B; Mor~ i s  v 
Morris, 94 N. C. 618; McCaskill v. McCormac, 99 N.  C. 551 ; Thonzp- 
son t i .  Wiggins, 109 N. C. 509; Wdlcer v. Long, 109 N. C. 511; Tnyh:  
r j .  Taylor, 112 N. C. 138; P m y  v. Stancil, 237 N .  C .  445; 
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The joinder of a motion to amend, by restoring a part of the record i n  a n  old 
Equity suit for partiltion and sale, with a prayer for relief by the cor- 
rwtion and re-execution of a deed, is a good ground for  demurrer, which 
is however waived, if the demurrer is not filed i n  ap t  time. 

The amendment may be made by a motion, af ter  notice, in  the original caMse, 
to the Judge of the Superior Court, who exercises the jurisdiction hereto- 
fore exercised by the Judge of the Courts of Equity. 

Where the allegations in a complaint, (praying the correction and re-execn- 
tion of a deed,) that  the fee simple in  the land was sold and brought 
a good price, and that  by mistake the  word "heirs" was omitted and the 
seal of the Clerk and Master was not affixed, a r c  not controverted in  the 
answer, o r  where  the answer a s  to such allegations is so obscure and 
meaningless a s  to have no legal elfect, and to amount only to a "sham 
plea," the presiding Judge was right in  refusing to submit the issues of 
fact  to the jury, and in adjudging that  the correction should be made. 

CIVIL ACTION, to restore a lost record and correct a deed, heard be- 
fore his Honor, Judge Mitchell, a t  Spring Term, 1873, of the 

(674) Superior Court of IREDELL County. 
The case as settled by the presiding Judge, and sent up to Ihrs 

Court is subs~tantially as follows: 
This was a motion to restore a lost record, founded on an action 

brought to Spring Term, 1871, of Iredell Superior Court, praying for a 
restoration of said record, which was a record of the former Court of 
Equity of said county, and also for the correction of a paper writing, 
purporlting to be a deed made by L. Q. Sharpe, former Clerk and Master 
of said Court. After the restoration of said record as prayed in tlic 
pla,intiffls complaint, the action was heard and judgment rendered for 
the correction of said paper writing. 

The complaint in said action alIeged, thalt there had been a bill filed 
in the Court of Equity of Iredell county, a t  Fall Term, 1841, in which 
George F. Davidson, as executor of John Mayhew, and also as trustce 

of Presley Mayhew, Mahala Holdsclaw, wife of James Holds- 
(675) claw, Matilda Hobbs, wife of H. Hobbs, and also the children 

of said Presley Mayhew, and also as  trustee of the children ol 
Matilda Hobbs and olthers, interested in the lands known as  the John 
McCowen tract, were parties plaintiffs against George W. Mayhew and 
others, also interested in said lands, which bill asked for a construction 
of the will of John Mayhew, and for the sale of certain real estate ancl 
personal property for pantition and distribution among the parties en- 
titled thereto. And i t  further alleged, that  a part of the record in said 
case in equity, t o  wit: the original bill filed in the case, had been des- 
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troyed by fire in December, 1854; that the lands known as the MC- 
Cowan tract, had been sold by an order made in the cause, and that one 
William Long, Sr., was the purchaser thereof, buying the fee simple 
for a full and fair price, and that the sale was confirmed by the said 
Court of Equity. I t  was further alleged, that  Wm. Long, Sr., had 
paid the purchasc money to the Clerk andl Master, who had been order- 
ed by the Court to make a deed in fee for said land to said Long; that 
one L. Q. Sharpc was the then Clerk and Master, had attempted to 
make the deed as ordered, and had delivered to said Llong a paper 
writing, purporting to be a deed, in which the words of inheritance are 
omitted, and no seal was affixed thereto; that the equitable title of 
Wm. Long, Sr., had come by proper conveyances to Wm. Long, Jr., and 
wife and to John Long, and through them to J .  J. Mott, all of whom 
are plaintiffs in the said suit. 

The conlplaint denlanded that the lost record should be restored, 
and the paper purporting to be a deed should be corrected, and for 
other relief. 

The defendants insisted, that the application to restore the record, 
should be made before the Clerk of the Superior Court of Iredell coun- 
ty ;  and further, that the issues of fact raised by the complaint and 
answer, should be submitted to a jury. This, his Honor refused, and 
proceeded to hear the evidence in the case. The defendants offered 
no evidence; and his Honor finding the facts t o  be as hereinbefore set 
out, ordered the record to  be restored, and the deed corrected 
by adding proper words of inheritance and affixing thereto a (676) 
seal. 

Defendants excepted to this order of the Court, on the grounds, 
that there was no sufficient evidence to justify the finding such facts: 
and that there was no sufficient avernient of the contents of the original 
petition set forth in the plaintiff's complaint, and insisted that the 
plaintiffs were barred of their relief by the statute of limitation. Dur- 
ing the examination, the defendants objected to the testimony of 
George F. Davidson, who was examined1 as a witness for the plaintiffs, 
because after stating, that he caused the bill before mentioned to be 
filed by his counsel, Bartlett Shipp and Julius Alexander, Esqrs., and 
that according to his recollection, all the heirs and devisees of John 
Mayhew, who were living in the State were made plaintiffs in said bill, 
and the non-residents were made parties defendant therein and were 
brought in by advertisement, he further stated, on cross-examination, 
that  he could not now recollect whether or not he ever read said bill, 
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or heard it r e d ,  or the name of sny particular person, either plaintiff 
or defendant therein contained. 

His Honor overruled the objections brought forward1 by defendants, 
and gave judgment as before stated, from which judgment the defend- 
ants appealed. 

McI~oweLL, McCorkle & Bailey, and M. I,. McCorkle for appellants. 
i iwnfi~lrl ,  C'aldzidL and Pwches, contm. 

PEARSON, C. J. The joinder of a motion to amend in the old suit, 
Davideox v. Mayhew, for partition and sale, with a prayer for relief, 
by the re-execution and correction of the deed executed by L. Q. 
Sharpe, C. M. E., on the ground of mistake, might have been cause of 
demurrer, but as no demurrer was filed,, the objection is waived, and thc 
case is before us on both of the questions. 

In regard to the amendment. The matter is the subject of a motion 
in the original cause, to be made, not to the Clerk, but to the 

(677) Judge of the Superior Court, in term, upon notice, on the ground 
that  he now exercises the jurisdichion heretofore cxcrcised by the 

Judge in Courts of Equity, under the old system. So the demand for 
an amendment in this action, is put out of the case, and the judgment, 
in the Court below is reversed, in respeot to the amendment. In  regard 
to the re-execution and correction of the deed executed by Sharpe, upon 
the allegations of the plaintiffs, which are not controverted by the 
right of the plaintiff to have the deed re-executed and corrected, so as 
to add the word "heirs," and a "seal" andl give to it, the effect of a deed 
in fee simple is clear, and the judgment is aikmed. 

The objection that  "his Honor refused to  have the issues of fact 
submitted to a jury," is met by the fact, that in respect to the alleged 
mistake in the execution of the deed, and the averment that "a fee 
simple estate was sold," and "that a fee simple price was bid and paid 
in cash," was not controverted, nor was the fact that Mr. Sharpe, by 
mistake, omitted, to put his seal to the paper, controverted. We think 
his Honor committed no error in treating thhe second clause of the an- 
swer as obscure, unmeaning and of no legal effect. The clause is in 
these words: "The defendants deny the other allegations of said com- 
plaint, and say the land mentioned in the pleadings belongs to  them; 
that there never was any valid sale thereof, as alleged, and deny that 
the plaintiffs are entitled to  any relief in the premises." This is s 
beautiful specimen of precision and perspicuity in pleading, and is an 
instance of what the books call a "sham plea," that is, one put in for 
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form sake, but presenting no matter upon which a material issue of fact 
can be joined. 

It is adjudged that the Clerk of the Superior Court of Iredell county 
as successor of the Clerk and Master in Equity for said county re- 
execute the said deed, by supplying the words necessary to convey an 
estate in fee simple, and by adding a seal so as to make it take effect, 
as a deed in fee simple at the date o f  the original attempt to 
convey a fee simple estate. This he will do, by executing a (678) 
deed to Mott, reciting that he is the assignee, and that  the deed 
is made by order of the Superior Court, to take the place of the deed 
of L. Q. Sharpe to  William Long as of its date. 

Should the plaintiffs be advised that, the deed, thus re-executed, to- 
gether with the long uninterrupted possession under this color of title, 
needs further assurance, they can take the necessary steps in order to 
have the proceedings in the old case of Davidson v .  Mayhew, on which 
the title depends, made perfect by a motion in that case, before the 
Judge of the Superior Court, who succeeds to all of the jurisdiction of 
the old Court of equity as  well as  law. 

The judgment will be modified according to this opinion, each party 
to pay half of the costs of this Court. 
PER CURIAM. Judgment accordingly. 

DAVID CLARK v. JOHN BUXTON WILLIAMS AND TEMPE D., HIS w m ,  
AND OTHERS. 

A surety to a n  administration bond who paid one-half of a debt recovered 
against the insolvent administrator, is not subrogated to the  rights of the 
creditor whose debt he paid, but to  the rights of ~ the  admhistrator for 
whom he paid it. 

An administrator, against whom a judgment was recovered after he had turn- 
ed over the property of his intestate to the distributees, has the right to 
recover from them, each their ratable part  of such debt, when i t  appears 
that  the intestate was only surety to the debt recovered, and that a t  the 
time he delivered the property to  the distributees, the principal in t h ~  
debt was solvent and able to pay the same, and was rendered ingolvent by 
the manumission of his slaves. 

I n  such case, the distributees will contribute each their ratable par t  and no 
more, the solvent ones nolt having to pay the parts of the insolvent 

CIVIL ACTION, tried at the Special (December) Term, 1873, of the 



IN THE SUPREME COURT. [70 

Superior Court of HALIFAX County, before his Honor, Judge 
(679) Moore. 

The counsel for the parties agree to the following, as the ma- 
terial faoh in the case: 

In  the summer of 1859, Samuel J. Clarke, died, intestate and without 
issue, domiciled in the county of Halifax county, North Carolina, pos- 
sessed of a large estate, consisting of slaves and other personal prop- 
erty. Many of the slaves were settled in Louisiana and a large number 
in North Carolina. 

The intestate left a widow, who is the defendant, Tempe D., since 
intermarried with the defendant, John Buxton Williams, November, 
1869. The intestate was married in North Carolina in the year 1858, 
and both he and his wife were then possessed of many slaves. 

Soon after his death, to wit: in August, 1859, administration on his 
estate was granted to the defendant, David C. Clark, a brother, who 
entered into a bond of $40,000, with Lewis Thompson, now deceased, 

and the plaintiff, as his sureties. I n  September of the same year, 
(680) the widow of the intestate and his brothers and sisters entered 

into a written agreement, by which the said widow was to  have 
the slaves in North Carolina, chargeable with one half the intestate's 
debts, and his brothers and sisters were to have the slaves in Louisiana. 
I n  the month of April, 1862, the administrator made a statement con- 
cerning the estate andl submitted i t  to  one E. A. Thorne, a brother and 
the agent of the defendant, Tempe D., who was then a widow, and he 
delivered to  said agent for the benefit of Tempe D., the sum of 
$2,859.07. The statement submitted was signed by the agent and re- 
turned to  the administrator. 

The administrator never made any return of an  account of his ad- 
ministration until after the commencement of this suit. The widow 
also received from the administrator all the other perishable property 
in this State, which consisted of a carriage and a match of horses, also 
several mules and some household furnikure, of value more than suffi- 
cient t o  pay plaintiff's demands. This property was never taken away 
from the home of the widow, but was allowed t o  remain with her. 

At  the time of the death of the intestate, he was surety with the 
defendant, David C. Clark, on the bond of his brother, the defendant, 
Gavin H. Clark, for the sum of $2,000, dated 5th of April, 1859, pay- 
able one day after date 60 one Charles I?. Urquhart, as guardian of 
two infant wards. On said bond a credit of $566.78 was entered Au- 
gust 3d, 1863. Of this debt, the widow, the said Tempe D., wm 
ignorant and knew nothing about i t  until about the time of instituting 
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this suit. She was ignorant also of what debts were included in the 
papers signed by said E. A. Thorne, agent as  aforesaid. It is admitted 
that  the debt t o  Urquhart was not one of those included in that paper; 
and also that  i t  was not paid by the administrator for the reason alleged 
by him; t o  wit: the principal was a man of large estate and was per- 
fectly solvent until the close of the civil war, when he became, and 
hath so continued1 to be, insolvent. 

The defendant, David C. Clark, became insolvent about the (681) 
same time, and is so still. 

Charles F. Urquhart, the guardian, as above stated, who was a resi- 
dent of the State of Virginia, brought suit in the U. S. Circuit Court for 
the District of North Carolina, against the said David C. Clark, as 
administrator as aforesaid, and at  June Term, 1869, obtained judg- 
ment, $2,000.00; damages, (interest t o  June 7th, 1869,) $803.30; coste, 
$38.88. 

Afterwards, t o  wit, the said Charles F. Urquhart having died, his 
executors, William F. Urquhart and Joseph F. Urquhart, brought suit 
in said Circuit Court against the plaintiff in this suit, and the defend- 
ants, Margaret A. Thompson, executrix, and Thomas W. and William 
C. Thompson, executors of said Lewis Thompson, upon the adminis- 
tration bond of said1 David C. Clark; and a t  June Term, 1870, of said 
Court, the said executors of said Charles F. Urquhart, obtained a 
judgment for the penalty of said administration bond, t o  be satisfied 
on payment of $2,838.44, the damages assessed and former costs of 
$47.01, and costs of suit, then determined, t o  wit, $48.20. 

On the 5t.h day of ru'ovember, 1870, the plaintiff, David Clark, paid 
one half of said judgment interest and costs, amounting to $1,245.45, 
and the executors of said Lewis Thompson, a t  the same time, or a short 
time before, paid a like sum to the plaintiff in said judgment, being the 
other half thereof. 

A. B. Urquhart, one of the parties to the agreement, and his wife, 
M. E. Urquhart, died, domiciled in Virginia, and have never had any 
representation in this State. The defendants, Wm. M. Clark and 
Gavin H. Clark, are insolvents The estates of Lewis Thompson, John 
Buxton Williams, Charles J. P. Alston, who intermarried with Mary J, 
a sister of the intestate, and Charles Smallwood, who intermarried with 
Harriet J., another sister of the intestate, are all solvent. 

The brothers and sisters of the intestate, Samuel 3'. Clark, each x- 
ceived personal property of his estate, consisting of slaves, 
mules, &c., of the value of several thousand dollars, and also (682) 
real estate of great value. 
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The administrator of Samuel F. Clark took no refunding bond from 
any of the partie?. The plaintiff denlanded of the solvent defendants 
payment of the sum paid by him on account of the judgment afore- 
said. 

Upon the foregoing state of facts, his Honor, the presiding Judge 
below, gave the following judgment: 

That the defendants, Margaret Thompson, executrix, and Thomas 
W. Thonlpson and William C. Thompson, executors of Lewis Thomp- 
son, deceased, having paid for the estate of their testator, as  a co-surety 
with the plaintiff, an equal part of the money recovered by Joseph 
W. Urquhart and William F. Urquhart, executors of Charles F. Urqn- 
hart, and in excess of their testator's ratable part of the sum required 
$0 pay the plaintiff's claim, are not further liable in respect thereto. 

That the defendants, John Buxton Williams and wife Tempe D., 
and the defendants, Charles P. Alston and Charles Smallwood, (the 
defendants, William M. Clark, David C. Clark and Gavin H. Clark 
being insolvent,) are liable to the full amount of the plaintiff's demand, 
to be contributed as among themselves, one moiety by said John Bux- 
ton Williams and wife, and the other moiety by the defendants, Char- 
les P. Alston and Charles Smallwood. 

And the Court doth thereupon adjudge that the plaintiff recover of 
the said John Buxton Williams and wife, Tempe D., Charles P. Alston 
and Charles Smallwood, the sum of twelve hundred and forty-five 
dollars and forty-five cents, this money so paid by him, and interest 
thereon from the 6th of November, 1870, till paid, and his costs. 

From which judgment, the defendants appealed. 

Conigland and Moore & Gatling for appellants. 
Smith & Strong and Clark contra. 

READE, J. The plaintiff, who was one of two suretics to the admin- 
istration bond, and paid one-half of a debt recovered against 

(683) the insolvent administrator, is not subrogated to the rights of 
rthe creditor, whose debt he paid, but to the rights of t,he admin- 

istrator, for whom he paid it. It follows, that  if the administrator 
has no rights, the plaintiff, his surety, has none. It becomes important, 
therefore, to  determine the rights of the administrator. 

The administrator delivered over the property of the estate to the 
distributees, leaving a debt against the estate unpaid, and which was 
subsequenltly recovered against him. Can he recover back of the 
diatributees? It is settled that he cannot. Donne11 v. Coolce, 63 N. C. 
220. To this general rule, there is the exception, that if he can show 
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special circumstances to rebut the idea of negligence, he may recover 
back. Ibid. ~he ' spec ia l  circumstance relied on in ithis case is, that  
the intestate was not principal in the debt against the estate, but was 
only the surety; and the principal was, beyond all question solvent, 
and able to pay, and was rendered insolvenlt by the unforeseen accident 
of the emancipation of his slaves. So that i t  would have been over- 
scrupulousness, if not down right wrong, for the administrator to hold 
the estate in his hands to pay a surety debt, which there seemed Ito be 
not the slightest probability that he would have to pay. 

The administrator, under these circumstances, being entitled to  re- 
cover back of the distributees, and the plaintiff surety being substituted 
in his place, the question is, in what proportion must the distributees 
contribute? If they had executed the usual refunding bonds with sure- 
ties, they would have been conditioned, that each distributee should 
conjtribute his "ratable part." It was the privilege ~f the administrator 
to require such bonds. As he did not do so, their liability t o  h i m  is, 
each for his ratable part only. And the solvent ones are not liable to 
pay the parts of the insolvent. 

The judgment below must be modified so as to give the plaintiff 
judgment here against Williams for one-half of his claim, and 
judgment against each of the other defendants for one-eighth (684) 
of the other half. 

The case has been obscured by considering the plaintiff as  subrogated 
to  the rights of the creditor. He is not subrogated to the rights of the 
creditor, but to the rights of the administrator. Suppose, then, that 
the administrator had paid off the debt, his right would have been to 
call upon Williams for one-half, and upon each of the eight next of 
kin for one-eighth of the other half. What the administrator could 
have done his surety, the plaintiff, can do, and no more. 

It will be noticed that this view puts in Mrs. Thompson for one- 
eighth also, although she has already for her husband as co-surety with 
the plaintiff, paid as much as the plaintiff has. So that i t  now be- 
comes proper for us Ito determine the rights and liabilities of the de- 
fendants, not t o  the plaintiff, but as among themselves. Which are 
we authorized to do, under Code of Civil Procedure, section 248. 

Just as the plaintiff, one of the sureties of the administrator, is en- 
titled to take the place of the'administrator, to  recover of the distribu- 
tees what he has been obliged to  pay, so Mrs. Thompson and the other 
representatives of Lewis Thompson, deceased, the other surety of the 
administrator, and who was obliged to  pay one-half the debt, is en- 
titled .to take the place of the administrator, and recover from the dis- 

649 
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tributees what Mr. Thompson paid. Mr. Thompson's representatives 
are therefore entitled to judgment against Williams for one-half of 
what Mr. Thompson or his estate paid, and against each of the eight 
distributees (other than himself) for one-eighth of the other half. So 
that it will work out that Williams pay one-half the debt, and each 

' of the eight distributees pays one-eighth of the other half of the debt. 
And the plaintiff and Thompson, ithe sureties of the administrator, lose 
the insolvent shares. 

There will be judgment here for the plaintiff according to this opin- 
ion, and for the repr~entat ives of Lewis Thompson, deceased, accord- 

t o  this opinion. And the plaintiff and the representatives of 
(685) Thompson will recover ltheir costs. 

PER CURIAM. Judgment modified. 

Sloan v. McDowell, 71 N. C. 359; McNeill v. Hodges, 105 N. C. 55; 
Liles v. Rogers, 113 N. C. 201; Davis v. Mfg. Co., 114 N. C. 334; 
Denton v. Tyson, 118 N. C. 544. 

T. R. TATE v. SAMUEL P. SMITH. 

A tender of Confederate money to be valid t o  stop interest should be accom- 
panied with a n  offer to pay the scaled value of the no~te o r  claim sued 
upon; otherwise, interest will run from the demand of payment, or 
from the time the  process in  the action is served. 

CIVIL ACTION, to  recover the amount of a note given in 1862, tried 
before Logan, J., a t  the Fall Term, 1873, of MECKLENBURG Superior 
Court. 

Upon the trial below, the case was submitted to  the jury, upon an 
alleged tender. The jury found, that  there was a tender of Confederate 
money by the defendant, Smith, to plaintiff's testator, when the note 
fell due. Thereupon the plaintiff moved for a judgment for the scaled 
value of the note, with interest from the commencement of the action. 
This, his Honor refused, and give judgment for the scaled value of 
the note without interest. 

Rule for a new trial granted and discharged. Judgment and appeal 
by plaintiff. 

Wilson & Son for appellants. 
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McCorkle & Bailey, and Vance & Dowd contra, submitted rthe fol- 
lowing brief: 

I. The issuing of the summons is not a fresh demand within the 
meaning of the term. It must be personal and before suit. 1 Chitty 
Genl. Prac. 509, Bacon Ab. tit. tender vol. 9, p. 336; 2 Greenl. 
on Ev., sec. 608, Proll. 427, Hobart Rep. top. 369. 

The law speaks in good pleading and the precedents of replica- 
tions of fiwt demand contain an allegation that the demand was made 
before action, 3 Went. Pld. 180, 3 Chitty, Pled. 1156. 

11. Payment into Court. We submit that  the case of Jeter v. Little- 
john, 13 Mass. 186, is entitled to the weight of a direct authority. I n  
that case, on a single bill executed before lthe Revolution of 1776, a 
tender had been made by the obligor after the note fell due in 1778, in 
proclamation money pursuant to the tender acts. Upon suit brought 
on the bill after the close of lthe war, judgment a t  law was pronounced 
awarding full interest. Thereupon Jeter, the defendant a t  law, filed 
his bill to be relieved from payment of interest, after the date of the 
tender. To lthis i t  was objected that he ought to have availed himself 
of the plea of tender a t  law. An issue was submitted to a jury whether 
Jeter had made tender, and being found affirmatively, and i t  thereupon 
being referred to  the Supreme Court to say what decree should be 
rendered, this Court employs the following language: 

"A plea of tender can be supported a t  law only by the defendants 
bringing into Court the money he admits t o  be due; and this is required 
that the plaintiff may have the immediate benefit of the sum so paid 
in. But the reason altogether fails when money has so notoriously 
depreciated as  t o  have become of no value," &c. 

Every one knows that the proclamation and Con~tinental money be- 
came as worthless as Confederate, and gave birth t o  a saying which 
has become rooted into our nomenclature, "not worth a continental." 

RODMAN, J. This case differs in no material respect from Bank v. 
Davidson, anlte, 118. 

Mr. Bailey, for defendant, referred as t o  Jeter v. Littlejohn, 13 Mass. 
186. We think that  case sustains the decision in the case of 
the Bank of Charlotte. (687) 

He also contended that by the English authorities, after in- 
terest had once ceased by a tender, i t  could not be made to  run again 
by bringing an action, but only by a personal demand before action. 
There is no doubt that in ordinary cases, if the plaintiff replies Ito a 
plea of tender, that  he afterwards demanded the exact sum due, and 
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payment was refused, this demand not only sets the interest to run- 
ning from the demand, but defeats the plea of tender altogether, so 
that intereslt would run uninterruptedly from the maturity of the debt, 
or other tlme provided for in the instrument. Therefore we said,, in the 
Bank v. Davidson, that the demand started the interest again, at  least 
from the time of the demand. But we have considered i t  inequitable 
to apply to the peculiar class of contracts made during the war, and 
payable in Confederate money, the strict rules applicable in ordinary 
cases to the plea of tender. If we had done so, the plea could in no 

I 

case be maintained, because the money was not, and could not be, as 
money, paid into Cou~ t .  Under like circumstances, and for like 
reasons, the bringing into Court was held unnecessary in Jeter v. Little- 
john, and the Court thought that the rights of the parties should be 
ascertained, on principles of equity. I n  that case the Court also 
thought that interest should revive, upon the demand. It does not 
clearly appear whether there was a personal demand before suit, 
though probably there was. Rut the bringing of the action was cer- 
tainly a demand, and if the defendant had paid into Court with his 
plea, the sealed value of the Confederate money, i t  might have been a 
question whether he should be taxed with the costs, and if he had 
tendered i t  to the plaintiff immediately upon service of the process a 
like question would have arisen as to his liability to interest after 
such tender. But there has been no 8uch tender. 

The ordinance of the Convention of 1866, and the subsequent Acts 
of the Legislature, required the Courts to apply equitable principles 

in the construction and enforcement of Confederate contracts, 
(688) and though ithose acts do not directly bear upon the question as 

to the effect of a tender and subsequent demand, yet we have 
considered ourselves bound by the evident intent of those acts, in treat- 
ing those questions on like equitable principles, looking rather ait the 
substance of what was done, than a t  its precise time and form. 

The judgment will be modified in conformity to this opinion. 
Neither party will recover costs in this Cowt. 
PER CURIAM. Judgment modified. 

ANDREW BAGGARLY r. WM. J. CALVERT AND OTHERS. 

Under C. C. P. see. 64, sub. sees. 3 and 5% an! action does not abate by the deaa  
of the plaintiff, unless so adjudged by the Court  That section invests 
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the presiding Judge with plenary powers in the premises, which is not t 3e  
subjeclt of revision by this Count, unless there appears an  abuse of those 
powers. 

CIVIL ACTION, an original Bill in Equity, before the adoption of the 
Code, heard by his Honor, Judge Mitchell, upon a motion to dismiss, 
a t  Fall Term, 1873, of IREDELL Superior Court. 

The plaintiff filed his bill in the former Court of Equity of said coun- 
t y  in 1866. It was regularly transferred to the Superior Court, in 
which a t  the Fall Term, 1872, the death of the plaintiff was suggested. 
At the succeeding Spring Term, 1873, the widow of the plaintiff, Sarah, 
and his heirs-&law, came in and asked to be made parties plaintiff. 

I t  also appeared that no person had itaken out letters of administra- 
tion on the estate of A. Baggarly. 

At Fall Term, 1873, the defendant moved the Court to order and 
adjudge that an administrator of said Baggarly was a necessary 
party, and that the suit had abated. (689) 

His Honor being of a contrary opinion, refused the motion. 
The defendants then moved to dismiss the suit for want of security for 
costs, and for non-compliance with the rules and orders heretofore 
made by the Court to give security, or deposit one hundred dollars in 
the hands of Mr. Boyden and the amount of the proceeds of the tobacco 
in J. H. Dalton's hands, said to be about $100, and file a certificate 
of merits of action by consent of counsel, which orders and rules are of 
record. 

The plaintiffs showed that  $100 had been deposited with the Clerk 
but proved no further compliance with said orders; nor was there any 
application for leave to  prosecute the suit without security. His Honor 
refused this motion, and the defendants appealed. 

Caldwell, Brown and Batchelor & Edwards for appellants. 
Armfield and McCorkle & Bailey, contra. 

BYNUM, J. The allowance or refusal of the motions made by the de- 
fendants, was a matter of discretion for his Honor, and we think he so 
exercised that discretion, as to promote ithe ends of justice; under 
C. C. P., sec. 64, subsection 3-4, an action does not abate by the death 
of the plaintiff, unless so adjudged by the Court. The lam wisely en- 
trusts that power to him, in order that actions may not be dismissed 
hastily, by surprise, by taking advantage of ignorance, poverty, or, as 
in this case, because no one has administered upon the estate of the 
plaintiff, so as to become a party. The Court will, therefore, in each 
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particular case, so mould and direct the practice and procedure by 
giving time, requiring notice and other rulings, as will most effectually 
subserve the ends of justice. The section referred to supra, is as fol- 
lows:" At any time after death, marriage or other disability of the 
party plaintiff, the Cou~% in which the action is pending, upon notice 
to such persons as i t  may direct, and upon application of any person 

aggrieved may, in its discretion, order that  the action be deem- 
(690) ed abated, unless the same be continued by the proper parties, 

within a hime, to be fixed by the Court, not less than six months, 
nor exceeding one year from the granting of the order." This section 
of the Code of Civil Procedure vests the Court with plenary powers 
in the premises, and this Court sees no abuse of power which i t  can 
revise. Smith v. Mitchell, 63 N. C. 620. 

The same may be said of the refusal of his Honor to dismiss, because 
of the non-compliance wilth the rule t o  give security for costs, and to 
make affidavit of merits. These also are matters of discretion, which 
this Court will not review. 

Judgment affirmed, and cause remanded, that  the administrator of 
A. Baggarly be made a party, and on certificate of merits being filed by 
counsel, and affidavit in due form, of inability to give other security, the 
plaintiff will be allowed to prosecute the action. 

As the plaintiff has not been diligent in complying with the orders of 
the Court below, he must pay the costs of this Court. 
PER CURIAM. Judgment affirmed. 
Coggins v. Flyth, 114 N. C. 277. 

O. A. OARLTON, ADX's. de bonis non, w r m  THE WILT, ANNEXED OF JAMES 
S. RYERS, AND OTHERS V. WASHINGTON RYERS AND OTHEES. 

I n  a n  application to sell land to pay debts by a n  administrator de bonis no%, 
with the will annexed, when it appears ithat the  first executor assented 
to and paid the legacies of the testator's personal property, without pay- 
ing the debts, and that such executor had given a bond for  the faithful 
administration of the assets of his testator, one of the sureties on said 
bond being at the time of iths application solvenrt, and that the personal 
property left by the testator was sufflcient to  pay his debts: Held, that  
the admini8trator de bmi8 m a ,  kc., must first sue on the bond of the 
executor before he can obtain a license t o  sell the  real estate, and h t  the 
order directing a sale a t  this time was erroneous. 

CIVIL ACTION, Special proceeding for the sale of land to pay debts 
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heard and determined by his Honor, Judge Mitchell, a t  Spring 
Term, 1873, of the Superior Court of IREDELL County. (691) 

The defendants excepted to the rulings of the Judge on the 
trial below, and appealed from his Honor's order, for the sale of the 
lands, as  prayed in the complaint of the plaintiffs. In  regard to this 
point, the only one noticed in this Court, all the facts necessary to an 
understanding thereof, are set out in the opinion of Justice READE. 

M'. L. McCorkle for appellants. 
Schenck and McCorlcle & Bailey contra. 

READE, J. James S. Byers died in 1863, leaving personal property 
enough to  pay all his debts, which, however, he bequeathed to divers 
persons. And his executor, Washington Byers, delivered over the 
property to  the legatees, without paying the debts. I n  1870, the execu- 
tor was removed, and the plaintiff, Carlton was appointed administra- 
tor de bonis non, with the will annexed, and brought this action for 
license to sell the real estate of the estator, which had been devised 
to the defendants. The defendants resisted the order of sale 
upon the grounds, (692) 

1. That  i t  appeared from the complaint that the executor, 
Washington Byers, gave bond, with sureties, for ithe faithful adminis- 
tration of the assets, and that  one of the sureties was solvent; and, 
therefore, the plaintiff ought first t o  have sued upon the bond. 

That  position is well taken; and is supported by Latham v. Bell, 69 
N. C., 135 and the cases ithere cited. 

2. For a further defence, the defendants allege that  their land ought 
not t o  be sold, because the personal estate was previously liable, and 
that the creditors colludedl with the executor by bringing suits against 
him, and fraudulently consenting to have the plea of no assets found for 
him; and that by said collusion, and by long delay, they have contin- 
ued to deprive the defendants of the right which they had, to have 
the personal estate applied to the debt in exoneration of their lands. 

The fact is stated in the case for this Court, ithat the executor did 
assent to all the legacies of personal property but the alleged fact of 
the collusion of the creditors is not stated, and seems not t o  have 
been passed upon. Supposing the fact t o  exist, and that i t  would avail 
the defendant, i t  would seem that the creditors ought to be parties. 
But i t  is unnecessary for us to pursue the matter farther, as the first 
point is decisive against the application for license to sell, which is the 
only question now before us. The order directing a sale is reversed, 
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and the case is remanded, that the parties may proceed) as they may 
be advised. 

Whcther there should be a motion to dismiss; or a motion to can- 
tinue until an action can be institulted against the solvent surety to  the 
bond of the executor; or-whether the creditors must resort t o  their 
action against the defendanlts as devisees of the land, or be brought in 
as parties to this action and answer the alleged fraud and collusion, are 
questions which have presented themselves, but which the meagre facts 

do not enable us satisfactorily t o  decide, if i t  were necessary 
(693) that we should. 

Order of sale reversed and the cause remanded and this opin- 
ion certified. 
PER CURIAM. Order reversed. 

Li1l.y v. Wooley ,  94 N. C. 415; Tulburt v. Hollar, 102 N .  C. 409; 
Clement v. Cozart ,  107 N.  C. 700. 

C. OVERMAii AND OTHERS v. THOMAS GRIER, ADM'E., &c. 

In a creditor's bill against a n  administrator, when i t  is found upon a refer- 
ence to ascertain the debts, that  the fund is sufficient to pay such debts, 
a judgment against the administrator, on the admission of the debt, is 
taken a s  full proof; for the reason tha t  the other caeditors a r e  not inter- 
ested in  the matter. 

On the contrary, when the fund is not sufficient to pay the debts, each creditor 
is allowed to dispute the debt of any other. and the debt of such other 
creditor must be proved de novo before the referee; for in such case the 
creditors have a direct interest in the question, debt or m debt, inasmuch 
as its allowance will diminish the fund pro talzto. 

The makers of a promissory note, being indebted to A, made i t  payable and 
delivered i t  to B and C, administrators for the purpose that the amount of 
the note might be credited on a claim due their intestate from A :  Held, 
that the acceptance of the nolte by B and 0, although they refused to 
credit A with the amount, inured to his, A's benefit, and that  he had a 
right to hold the makers responsible for the amoun~t. 

CIVIL ACTION, creditor's bill against the estate of the defendant's 
intestate, tried on exceptions to the report of the Commissioner, by 
his Honor, Judge Moore, a t  the Special (July) Term, 1873, of MECK- 
LENBURG Superior Court. 

At Spring Term, 1869, it was referred to  E. A. Osborne, the Clerk 
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of the Count, to report the amount of indebtedness against tile eatate 
of 2. N. Grier, the defendant's intestate. After advertising for the 
creditors to come in and file their claims, the Clerk made a report, 
which was excepted to by the plaintiffs, because he had included 
a debt, as duly owing by the estate of 2. N. Grier, the intestate, (694) 
to R. F. Davidson, which should not be a charge against said 
estate, for hhe reason, that  the note offered in evidence by said David- 
son was payable to Jos. W. Wilson and, Wm. Johnston, as executors of 
Wm. Carson and never accepted by them, and that the same was never 
intended by the makers of the note to operate as an indebtedness on 
their part 60 said Davidson. 

And further, that the debt reported as owing to C. Dewey, was corn- 
promised a t  a sum greatly less than the amount reported by the Clerk, 
and that the parties interested therein have no right to claim a dividend 
on the nominal amount of principal and interest on said debt as report- 
ed. 

It was referred back to the Clerk to l'eport the facts in regard to the  
debts excepited to, who found the same and reported as follows: 

"The note of $1,780 on 'CV. W. Elms, and Z. N. Grier as his surety, 
was made payable to ,J. IT. MJl!son and a;lrm. Johnston, executors of 
Wm. Carson, or order, and dated Sept. 30th, 1850; the consideration for 
which was the interest of R. I?. Davidson in the stock of goods owned 
by then firm of W. JV. Elms & Co., of which R. F. Davidson was then 
n member. That the note was drawn by Elms payable to Wilson and 
Johnston, executors as aforesaid, in order that it might be used by said 
Davidson as a credit on a note which he, Davidson, owed to said execu- 
tors, which accounts for its not having been drawn payable to Davidsan 
himself. That Davidson commenced a suit on the note in the Superior 
Court against said Elms & Grier in 1860, and that a suit in equity 
was commenced on the same a t  Fall Term, 1870, the former being 
brought in the name of Wm. Johnston and J .  H, Wilson, executors of 
Wm. Carson, to the use of R. F. Davidson, against said Elms & Grier. 
That upon the death of Z. N. Grier, his administrator, Thomas Grier, 
the defendant herein was duly made a party to said suits, and that 
a t  the Spring Term, 1870, of the Superior Court of said county, the 
suits were compromised according to terms filed, t o  wit: that  
Davidson was required to pay all the costs of both of the said1 (695) 
suits, and bc allowed to prove his claim against the state of the 
said Z. N. Grier, t o  the extent of the said note, and that he, Davidson, 
has paid the costs in both said suits. It was also reported as a fact in 
the cause, thart J. H. Wilson and Wm. Johnston, executors of said Wm. 
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Carson, refused to  accept or receive said note as  a credit upon David- 
son's indebtedness to the estate of their testator, and that said David- 
son held said note under the impression and belief ithat the makers 
thereof were bound to him for its payment. The note was duly pres- 
ented and proven before the Clerk, within the time prescribed by the 
order of the Court for the creditors t o  come." 

Upon the foregoing fa&, his Honor gave judgment permitting the 
said note of R. I?. Davidson to  be proved against the estate of the said 
Z. N. Grier, from which judgment the plaintiffs appealed. 

Bailey & McCorlcle and R. Barringer for creditors. 
J. H. Wilson contra. 

PEARSON, C. J. This is a "creditor's bill" under the old mode of 
procedure. We find upon an examination of the authorities referred 
to, Adanis' Eq. 252 (582,) the rule is, where the fund is sufficient, upon 
a reference to  ascertain the debts, a judgment against the executor or 
administraitor on the admission of the debt, is taken as full proof, for 
the reason that the other creditors are not interested in the matter. 
But when the fund is not sufficient, each creditor is allowed to dispute 
the debt of any person claiming to  be creditor, and the debt must be 
proved de novo, before the referee; for in such cases the creditors have 
a direct interest in ithe question, debt or no debt, inasmuch as its allow- 
ance will diminish the fund "pro tanto." 

In  our case the fund is insufficient, and according to  the rule, the 
other creditors are a t  liberty to dispute the validity of lthe claim set 

up by R. F. Davidson, and are not bound by the admission or 
(696) the supposed estoppel of the administrator of Zanus Grier, 

growing out of the compromise between the administrator and 
R. F. Davidson, by which Davidson dismissed the two suits, referred 
to in the pleadings, and paid the costs, and the administrator agreed in 
consideration thereof "to allow Davidson to prove his debt against the 
estate to the extent of the note." 

2. We concur with his Honor in the conclusion, that the facts found 
prove that the note was delivered to Wilson & Johnston, although they 
refused t o  allow i t  as a credit, upon Davidson's indebtedness to their 
testator. 

Davidson paid full value for the note by accepting i t  in satisfaction 
for his interest in the stock of goods, owned by lthe firm, Elms & Co., 
of which Davidison was a member; and the report finds "that the note 
was drawn by Elms, payable to Wilson & Johnston, executors, in order 
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that i t  might be used by Davidson as a credit on a note, which he, 
Davidson, owed to said executors. This accounts for its not being 
drawn payable to  Davidson himself." 

So Davidson was the beneficial owner of this note, i t  was not made 
for his accommodation, but as a maltter of business, and he accepted 
the delivery in the name and as agent of Wilson and Johnston, under 
the expectation that  they would give him credit for the amount upon a 
debt which they held against him. It is itrue, they refused to accept 
the note a s  a credit, but there is no evidence that they objected to his 
having acted as their agent, in accepting delivery for them, on the 
contrary, the presumption is, that they did not refuse to ratify his 
act, so far as  t o  give validity t o  the note, and allow the legal title to 
stand in their names for the use of Davidson. 

There is no reason why they should have refused to ratify his action 
in accepting delivery, although they refused to allow it as a credit. All 
of the circumstances show that they did not refuse to  ratify his action, 
so far as to give legal effect to the note. For Davidson keeps ithe note 
and brings an action in their names, for his use, which action 
pended for several years without objection on their part. (697) 

We concur with the ruling of his Honor. 
PER CURIAM. Judgment affirmed. 

Wordsworth v. Davis, 75 N. C. 162; Long v. Bank, 85 N. C. 357; 
Dobson v. Simonton, 86 N. C. 497. 

W. M. AND Rf. P. PERSON. EX'RS. v. CHARLES PERRY AND OTHERS. 

A surety of a judgment debtor, has an equity to be subrogated to the rights 
of his creditor, when it  has been agreed by several creditors of the same 
debtor, that  his land should be sold, aVhough conveyed beforle their execu- 
tions became liens, and the proceeds of such sale should be divided in prop- 
ortion to the amounts of their judgments-the judgment of the creditor 
whose debt was secured, being credited with his interest in the proceeds 
of the sale, so a s  to diminish the amount to be paid by the surety. And 
if this agreement as  alleged in the oomplaint is denied or controvellted by 
the anewer, issues must be made and submitted for  the purpose of estab- 
lishing said agreement before the  equities of the plaintiffs can be declared. 

CIVIL ACTION, and application for an injunction, heard before Watts, 
J., a t  the Fall Term, 1873, of the Superior Court of FRANKLIN County. 

Upon the trial below, the jury found all the issues submithed to them 
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in favor of the plaintiffs. Judgment and appeal by defendants. 
The facts necessary to an understanding of the points decided, are 

stated in the opinion of the Court. 

Batchelor, Edwards & Batchelor for appellants. 
Rusbee d? Busbee, contra. 

PEARSON, C. J. The complaint does not set out with clearness the 
grounds upon which the equity of the plaintiffs is put, but the substance 

of it is, that A. S. Perry had a judgment against David Stone 
(698) and Jesse Person who was his surety. The other defendants 

also had judgments against said Stone; executions issued on 
these judgments and were levied on the land of Stone. 

But sometime prior to the lien of these executions, Stone had convey- 
cd the land to his two sons-in-law, and it was agreed between the execu- 
tion creditors that a sale of the land should, be made under their execu- 
tion and that Mr. Davis, as agent of the creditors, should become the 
purchaser, and have the sheriff's deed made to  A. S. Perry, who was to 
hold i t  until the cloud on the title, caused by the conveyance of Stone 
to his two sons-in-law, was removed and the land should, then be 
resold for the benefit of the execution creditors and the proceeds of sale 
be divided in proportion to the amount of the debts, and "that the in- 
terest o f  A. S .  Perrg should be applied as a credit to his debt, so as to 
diminish, by  so much, the amount to be paid by  Person as surety." 

Upon this state of facts Person, the surety of Stone, has a plain 
equity to be subrogated to the rights of his creditor and to have the 
benefit of any credit that ought to be applied to his debt upon a resale 
of the land of which the defendant, Charles Perry cannot deprive him 
by any dealing with the creditor, A. S. Perry. 

By way of supporting the averment that the proceeds of the second 
sale of the land, after the cloud on the title was removed, was to be 
applied pro tanto to discharge the debt on which Person was surety, 
the complaint alleges: 

1st. That the land was brought to sale at  the instance of Person, 
and upon his undertaking to  prosecute an action against the fraudulent 
donees of Stone. 

2d. That he did, after the sheriff's sale, employ counsel and institute 
an action in the name of A. S. Perry, to whom the sheriff's deed was 
made by the order of Mr. Davis, and prosecuted i t  with all diligence 
a t  his own expense, until his death. 

The answer does not set out, with clearness the grounds upon which 
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the defence is put. It admits the fact, tha t  the execution credi- 
tors of Stone had levied on the land; that Person was the surety (699) 
of Stone on the debt to Perry; that  Stone had made a convey- 
ance of the land to  his two sons-in-law, and tha t  there was an under- 
standing that Mr. Davis should bid in the land and have the sheriff's 
deed made to A. S. Perry for the benefit of the execution cred~itors in 
proportion to their respective debts, and tha t  the amount bid-that is, 
ten dollars-was credited ratably upon the executions. 

But  the answer does not controvert or deny, (unless it be done by 
implication,) the allegation that  the amount which should be realized 
by Perry upon a resale after the cloud upon the title was removed, was 
to  be applied as a credit on  his debt, nor does i t  controvert the allega- 
tion tha t  the understanding was entered1 into a t  the instance of Person, 
and that  he undertook, and actually did, a t  his own expense, institute 
an action for the purpose of removing the cloud upon the title. With- 
out noticing these very material and specific allegations in the com- 
plaint, the answer sets out in general terms a denial of any under- 
standing by Mr. Davis and Perry, or either of them, with Person, tha t  
he was to have benefit from the transaction "in any respect whatever," 
and if there was any such understanding, the defendant, Charles Perry, 
who claims to be a purchaser from A. S. Perry for value, had no notice 
thereof. 

His Honor, heldi, that  the cause of action was confessed on the 
ground, we presume, that  the answer does not controvert the main al- 
legation on which the action rests, to-wit; tha t  the amount, which 
should be realized by Perry upon a re-sale, after the cloud upon the 
title was removed, was to be applied as a credit on  his debt;  for, if so, 
i t  would necessarily relieve Person, as surety, pro tanto,  and he had a 
plain right under the equity of subrogation t o  enforce the understand- 
ing. I confess, tha t  a t  the opening of the case, on hearing the com- 
plaint and answer read, I had a strong impression that  his Honor had 
taken a correct view of the answer. The principles of equity, suppos- 
ing the plaintiff's allegation in respect to the understanding t o  be true, 
were too plain for discussion. This was yielded by the counsel 
of the defendant, and so the case was narrowed down t o  one in (700) 
respect to  the construction of the answer. 

After hearing the  argument and giving the complaint and answer 
an attentive perusal, we have come to the conclusion tha t  the  answer 
does, by implication, controvert the allegation of the complaint above 
referred to ;  for the averment tha t  the land was t o  be held by Perry 
for the benefit of the  "execution creditors," does furnish an  inference 
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that Perry was to take his part of the price for which lthe Iand could be 
resold, and have the right t o  collect his judgment out of Person, which 
is inconsistent with the allegation in the complaint that Perry's part 
was to be credited on the judgment; and although the omission to deny 
the allegation, that the action of the execution creditors was taken a t  
the request of Person, and that  he undertook to institute a suit and 
carry i t  on a t  his own expense, and actually did so prosecute the suit 
in the name of Perry, tends strongly to corroborate the allegation of the 
complaint, still these facts do not have the effect per se, to  make out the 
plaintiff's cause of action. 

There is error, judgment reversed and venire de novo. 

The parties will ask leave to amend the pleadings, if so advised, SO 
that a distinct issue may be submitted to a jury, to-wit; "was i t  the 
understanding of the parties that the amount realized by A. S. Perry, 
upon a resale of the land after the cloud upon the title, was removed, 
should be applied as a credit upon his judgment, so as to relieve Person 
to that amount. Or was it the understanding of the parties that the 
amount realized by A. S. Perry, upon a re-sale of the land, after the 
cloud upon the title was removed, was to enure to the exclusive benefit 
of A. S. Perry, and that he was to be a t  liberty to collect his judgment, 
out of Jesse Person, giving no credit on the judgment, for what he 
should realize by a re-sale of the land. 

This is the point on which the action turns, and it is t o  be regretted 
that  the pleadings did not set out the case with clearness enough 

(701) t o  have enabled the counsel to frame these issues a t  the outset. 
We call attention to the question whether A. S. Perry, who is 

charged in the complaint with a breach of confidence, is not a neces- 
sary party. 

PER CURIAM. Judgment reversed and venire de  novo. 

VIRGIL 5. LUSK, ASSIGNEE V. P. F. PATTON. 

A claim for services alleged to be illegal, when once adjusted and allowed by 
the  parties in  a settlement, oamot  be set aside for its alleged illegality, 
when presented by defendant a s  a set off to the demand of the plaintiff's 
assignee. 

CIVIL ACTION, motion to confirm a report of certain referees, tried 
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before Albertson, J., a t  the Special (July) Term, 1873, of BUNCOMBII 
Superior Court. 

At Spring Term, 1872, the matter in controversy being an account 
against the defendant due the firm of B. J .  & J. B. Alexander, of whom 
the plaintiff is assignee in bankruptcy, was referred to by order of the 
Court to E. J. Aston and A. T.  Summey, who, a t  the Special (August) 
Term, 1873, made a report. 

Upon the coming in of the report, the plaintiff excepted to it, assign- 
ing as grounds, 

1. That  it is grossly inaccurate and erroneous, and not responsive to 
the issues raised by the pleadings; 

2. That the services rendered, upon which the counter claim endeav- 
ored to be set up by the defendant, is founded, were illegal, and that 
payment thereof cannot be enforced, either in this or any other proceed- 
ing : 

3. That the referees do not specify, either when or where a subse- 
quent settlement was made; 

4. That said report is vague, uncertain in its conclusions of (702) 
facts, and contrary to law. 

The defendant moved for a confirmation of the report, (the material 
points in which are stated in the opinion of the Court,) which motion 
his Honor refused; and sustaining the exceptions of the plaintiff, set 
aside the report. 

From this judgment defendant appealed. 

J. H. Merrimon for appellant. 
A. T. 6% T. F. Davidson, contra. 

RODMAN, J. The order of reference is like that in Lusk v. clay tor^, 
and what is said in that case as to it, and as t o  the effect of the award, 
is applicable here. 

The defence is, that there were mutual accounts beitween the firm of 
Patton & Alexander and the defendant, which i t  was agreed should be 
set off against each other, and upon a settlement between the parties 
ih was found that the firm was indebted to the defendant in a balance 
of $10. The award finds this defence true in fact, and a sufficient one in 
law. 

As the Judge set the award aside, we feel bound to  examine as briefly 
as possible, the reasons assigned in the exceptions to it. The first, 
third and fourth exceptions are either unfounded or have no weight. 

The second is, because the claim of the defendant was for feeding 
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and keeping the horses which the firm used for carrying the mails, 
under a contract with the Confederate Government. It is contended 
that  this claim was illegal and could not be recovered on. 

We pass over the question whether the award, being general, the 
Judge had any right to review it, either as to fact or law. We also 
pass over the question, whether thte defendant could have recovered 
against the firm for keeping their horses. For, however these questions 
may be, i t  is clear that  when the firm bona fide paid the defendant's 

account by allowing it on a settlement, it was the same thing as 
(703) if they had paid it  in cash, and money paid under an illegal con- 

tract, cannot be recovered back. Conzmissioners of C'atawba v. 
Setzer, ante 426 a t  this term, and authorities there cited. 

PER CURIAM. Judgment reversed and judgment for defendant. 

BANK O F  CHARLOTTE v. STENHOUSE & McCAULEY AND OTHER#. 

Where it was found on the trial below, that the defendants were ready, able 
and willing, and offered to pay in Confederate money the amount of two 
notes due the plaintiff, soon after they fell due in February, 1864, which 
offer was refused: Held, that the offer to pay stopped the interest from 
the time it was made until the date o r  service of the summons in the 
action brought to recover the notes. 

CIVIL ACTION, on two promissory notes, tried before Moore, J., a t  the 
Special (July) Term, 1873, of the Superior Court of MECKLENBURG 
county. 

The only question arising in the case, was as t o  the effect of an al- 
leged tender by the defendants, and upon which the foIIowing are the 
facts established by the evidence: 

Stenhouse, one of the defendants, testified that  after the maturity 
of the first note, and shortly before that of the second, he went t o  the 
plaintiff, the Bank of Charlotte, and propose to pay the amount of 
the notes in Confederate money. He was told by the President of the 
Bank, that the old issue of Confederate money was soon t o  be replaced 
by a new issue. That, he, the President, would prefer that  we would 
keep the money and use it  until the new issue came out, and that he 

would then receive the new issue. He, the defendant as wit- 
(704) ness, further stated, that  when the new issue was in circulation, 

he again went t o  the defendiant, t o  wit: about the 9th of July, 
1864, and offered to  pay the amount of the two notes; that  the Presi- 
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dent refused to  receive it. This defendant further stated, that  he then 
had in his hands about seventeen thousand dollars in Confederate 
money, and that he was then ready, able andl willing to pay the whole 
amount. 

Another witness, one McDonald, a clerk of defendants, testified that 
he went to the plaintiff a few diays after the occurrence above recited, 
and offered to pay the two notes in Confederate money, and that  the 
President of the Bank again refused to receive it. At the time the 
witness had in his hands twenty thousand dollars. This witness fur- 
ther stated, that  the defendants were able to  pay the whole amount 
due. 

Certain issues were submitted, to the jury under the direction of the 
Court, who responded thereto as follows: 

1. That  the defendants u7ere ready, able and willing to pay the notes 
due in February, 1864, on the 9th of July, 1864, and offered then to 
pay the same; 

2. That the defendants used the funds they tendered to  the plaintiff 
after the tender was made; 

3. That there was on the 9th of July aforesaid a tender of $20,000 
by defendants, and a refusal t o  receive the same by the plaintiff. 

Upon the return of the verdict, the counsel for the plaintiff moved 
for judgment against the diefendants, 1. According to the dates of the 
original notes, for which the notes sued upon were given in renewal, as 
is alleged and not denied, as of their scaled value a t  that  time with 
interest; 2. If that  be refused, then for interest on the scaled value of 
the notes from the bringing of this action. These motions his Honor 
refused, and gave judgment for $1,722.05, of which $1,667.06 was prin- 
cipal money, the scaled value of the notes sued, a t  the date thereof, 
no interest being allowed by the Court between the date of the tender 
and the judgment. 

From this judgment plaintiff appealed. 

Wilson & Son for plaintiff. 
W.  M. Shipp and Vance & Dowd contra. 

RODMAN, J. This case is governed by the principles asserted in the 
case of the same plaintiff against Davidson, a t  this term. The 
notes must be scaled a t  their respective dates. I n  one respect (705) 
only does the present case differ from that. Here the first 
tender was made a few days after one of the notes sued on fell due, 
and a few days before the other did. A second tender was made some 
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days after both notes were due. Ordinarily, a plea of tender stating 
those facts would be bad. But the strict rules applicable to contracb 
to pay money in ordinary times require to be modified when applied 
to  contracts made and maturing during the war, and payable in Con- 
federate money. As a t  the time of the first tender, no objection was 
made by reason of the time of the tender and payment was deferred 
a t  the request of the plaintiff andi to prevent loss to him, we are of 
opinion that interest ought to stop from the time of the offer t o  pay 
until the service or date of summons in this action. 

Judgment may be drawn accordingly. Neither party will recover 
costs. 
PER CURIAM. Judgment accordingly. 

WILLIAM CLARK v. D. M. WAGONER AND OTHERS. 

What  a r e  the termini or the boundary of a grant or deed, is a matter of l aw;  
where these termini are, is matter of fact for the jury. Therefore, whera 
there was evidence tending to establish a certain corner a t  a particular 
place, i t  was error in the presiding Judge to say, a s  a conclusion of law, 
the corner was a t  a different place. 

Where the defendants, deriving title under a grant dated in 1816, claimed up 
to a line from one point to another, (which line was established and 
agreed to by al l  parties,) exercising ownership by open and notorious acts, 
acknowledged and acquiesced i n  by those now claiming adversely, since 
the date of the grant i n  1816, the plaintiff's claim to to the locus in quo 
extending to said line, is barred by the statute of limitations. 

CIVIL ACTION, (Ejectment under our former praotice,) tried before 
his Honor, Mitchell, J., a t  the Spring Term, 1873, of the Superior Court 
of IREDELL County. 

The facts pertinent t o  the points decided, are su5ciently stated in 
the opinion of the C o u k  

Under the charge of his Honor below, the jury returned a 
(706) verdict for the plaintiff. Judgment and appeal by defendant. 

W. P, Caldwell for appellant. 
Armfield and M. L. McCorkle, contra. 

SETTLE, J. This was a question of boundary, in which i t  became 
necessary to locate the calls of a grant t o  Samuel Houston, worded as 
follows, "fifty acres lying, &c., in Iredell county, on the Catawba river, 
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including two small islands in said river. Beginning on a stake a t  the 
upper end of the island,, thence south thirty-five degrees east, fifty- 
three poles t o  a stake, the lower end of the island; thence east one hun- 
dred and twenty-six poles t o  a post oak, thence, &c., t o  the beginning." 

And we think his Honor has fallen into two mistakes in the instruc- 
tions he gave the jury: 

1. As there was evidence from witnesses, and also some circumstanc- 
es which tended to establish the second corner a t  the lower end 
of Island No. 1, it was error to say, as a conclusion of law, that (707) 
it was a t  the lower endl of Island No. 2. 

What are the termini or boundary of a grant or deed, is matter of 
law; where these termini are is matter of fa&. The Court must deter- 
mine the first, and the jury must ascertain the second. Tatem v. Paine, 
11 N. C. 64; Marshall v. Fisher, 46 N. C. 111. 

2. But a more important error is to be found in the instructions of 
his Honor, as to the effect of the possession of the defendant and those 
under whom he claims. 

Whatever confusion may arise from the uncertainty of the Houston 
grant, i t  is reasonably certain that those who located that grant, after 
leaving the islands, commenced alt the white oak on the main land, 
which is opposite the lower end of Island No. 1, and ran to the post 
oak, an agreed corner. And all parties have acted upon the assump- 
tion, that the marked line between the white oak and the post oak was 
the boundary between the Houston and Kyle's grants, until 1872, when 
the plaintiff, for the first time, set up a claim to  the locus in quo. 
Those deriving title under the Kyle's grant have claimed and exercised 
ownership up to that  line, since 1816, the date of their grant, and those 
claiming title under the Houston grant, have acknowledged and ac- 
quiesced in that claim. This assertion of title has been evidenced, not 
only by the declarations of persons claiming under lthe Kyle grant, but 
by open and notorious acts of ownership, such as cultivating a portion 
of the locus in quo, and taking timber from the whole of it. And the 
acknowledgment, by those claiming under the Houston grant, of lthe 
defendant's title, has been as open and notorious as  his claim. The 
parties interested, point out the line from the white to lthe post oak, as 
the boundary between them; when the neighbors are surveying other 
adjacent lands, and when bees are found in a marked tree on this line, 
by Christopher Clark, a former owner under the Houston grant, 
permission is asked by him and given Mrs. Campbell to  cut the (708) 
tree; a fence is put up by David Clark, a former owner on the 
line of marked trees, and permission obtained to  put a few panneIs 
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over the line in order to reach a bluff and turn stock, and the present 
plaintiff puts his hand1 on the white oak and tells the defendant that i t  
is the line between him and the Campbells; and further, the plaintiff 
acts as agent of Mrs. Campbell in selling the land to the defendant, and 
assists the defendant in selecting a silte for a mill, and admits that the 
Campbells have always claimed title and had possession up to the line 
of marked trees. 

The possession of the defendant and those under whom he claims, ia 
neither "accidental nor trifling in amount," to use lthe words of his 
Honor; nor can i t  be said to be "by mistake," for there is no mistake 
in the fact their claim has been open, notorious and adverse to all the 
world for a longer period than the statute requires t o  create a bar. 
Mode v. Long, 47 N.  C. 433. 

Let i t  be certified that there is error, which entitles the defendant t,a 
a venire de novo. 

PER CURIAM. Venire de nova 

Jones v. Bunker, 83 N. C. 327; Strickland v. Draughan, 88 N. C. 318; 
Overcash v. Kitchie, 89 N.  C. 386; Redmond v. Stepp, 100 N .  C. 218; 
Brown v. House, 118 N.  C. 877; Rowe v. Lumber Co., 128 N.  C. 303; 
Harper v. Anderson, 130 N. C. 540; Hoge v. Lee, 184 N. C. 49; Geddis 
v. Williams, 189 N. C. 336. 

ELIZABETH 0. KNIGHT, ADMR'X. V. ARCHIBALD BRASWELL. 

A bond payable "with interest from date, the interest to be paid annually," is 
due and payable from date, and does not require a demand upon the 
obligors for payment before suit brought. 

A bond for the payment of money executed in May 1860, by (the principal and 
his sureties is by the 16th section of the C. C. P. exempted from the oper- 
ation of the statute of limitations a s  contained in the sections 31 and 34 
of the C. C. P. 

Where a bond is made payable "with interest from date. the  interest to be 
paid annually,'' the interest becoming due a t  the end of each year, is not 
barred by any statute of limitation that  does not bar a suit on the bond 
itself. 

This was a CIVIL ACTION tried a t  the last term of Edgecornbe Superior 
Court, before his Honor, Judge Moore, when the plaintiff had s 

668 
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verdict and judgment, and the defendants appealed. The facts (709) 
are fully stated in the opinion of the Court. 

J. L. Bridgers, Jr., for the defendants. 

1. Statute of Limitations, C. C. P., sec. 16, application of, suspended 
to  January 1, 1870, 65 N. C., 74. Action on sealed instrument against 
principal thereto, must be brought in ten years. C. C. P., secs. 31, 32. 
Against surety therelto, in three years, C. C. P., sec. 34. 

2. Statute of Limitations, C. C. P., sec. 16, shall not apply to any 
case in which an action has been commenced, or a right of action al- 
ready accrued, but such cases shall be governed by the law in force a t  
the adoption of the Code. 

The question to be considered here is the actio accereuit. The de- 
fendant is a surety to the instrument on which lthis action is brought. 

A demand,-that is reasonable notice given on the covenantor is 
necessary in this case, before right of action can accrue; there must 
be a breach of covenant before plaintiff can have cause of complaint. 
Here, there is no breach and none alleged. The contracting 
terms and words of the covenant are peculiar. The money is (710) 
loaned for the interest, the interest is to be paid "annually;" 
covenantor contracts to pay interest annually. Covenantee contracts 
it shall only become due and payable annually. From the contract it 
is clear A can have the money for one year, interest to be due and pay- 
able a t  the end of the year. At the end of the year B makes no 
demand, nor gives notice to A to  pay the principal. B does not notify 
that the loan terminates now, but allows A to continue holding the 
money, and i t  results in a loan from year t o  year. A, being thus pos- 
sessed of and entitled to  a peculiar estate in the money. And B must 
give A reasonable notice before he can complain of a breach of coven- 
ant and sustain action against A t o  divest him of this estate. Nor can 
B have a right of action accrued until he gives notice to  A to  make 
payment; that is, the loan terminates; for the word "annually" is an 
operative word here, and by virtue thereof. A acquires a vested, estate 
or right, which is determinable and a t  an end, by a reasonable notice 
from B to A to make payment of pricipal. It is impossible for A to  
gather a constructive notice from the terms of the covenant, because the 
limitation to be put to the period of time created by the word "annual- 
ly" is with B, and whenever B gives -4 reasonable notice, the period 
thus created is a t  an end; and if A fails to comply, then B has a right 
of action accrued, there is a breach of covenant. The covenant is an 
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evidence that A owes B, that is, a sum of money is due B, and abso- 
lutely payable according to the purport of the covenant. Story on 
Prom. Notes, f .  36, 529. 

Now, the purport is, that the money is loaned for the period of a 
year, as is shown by the word "annually," and it not being returned 
a t  the end of that time, then B must give A notice. 

This covenant is very different from the usual form of covenants to 
pay money. B, a Master and Clerk in Equity, invests funds for a 
length of time, as is clear from the contracting terms, and this is the 
purport of the covenant. If A is not entitled to notice, then B has a 

cause of action accrued immediately after the execution of the 
(711) covenant and can sue a t  once, which will utterly diefeat the 

purport of the covenant, and deprive A of the use of the money, 
the consideration of the loan, but this is provided for by the word 
"annually." We have by parallel analogy: A rents a house from B 
for one year. B allows A to hold over and commence another year; an 
estate of tenancy from year to year is created, and B cannot evict A 
without first giving him six months notice. Stedman v. McIntosh, 26 
N. C. 291. In Bledsoe v. Nixon, 69 N. C. 89 Chief Justice PEARSON 
says, interest is given for the use of money, rent for the use of real 
property, &c. In  our case the loan is allowed to run from year t o  
year; interest is as valuable as rent, money as real estate. Then we 
may say the covenantee in this case is entitled to reasonable notice, 
before a right of action can accrue. 

No counsel in this Court for plaintiff. 
BYNUM, J. This is a civil action begun the 27th of March, 1873, 

on a bond, of which the following is a copy, to wit: 
('With interest from date, the interest to be paid annually, we prom- 

ise to pay Joseph A. Englehart, Clerk and Master in Equity for 
Edgecornbe county, five hundred and sixteen dollars and sixty-eight 
cents, for value received, this 28th day of May, 1860." 

The defendant, Braswell, is one of the sureties ithereon, and in his 
answer relies, 1. On a wan6 of demand made before action, and 2. On 
the statute of limitations barring actions against sureties after three 
years. C. C. P., secs. 31 and 34. The defendant's counsel relies upon 
the words in ithe bond, "the interest to be paid annually," as constitut- 
ing a covenant of loan for one year a t  least, and so from year to year, 
until the contract is terminated by notice and demand. No authority 
is cited for this construction, and in the absence of any express provi- 

sion in the bond to that effect, the Coulrt must give i t  that  ob- 
(712) vious and natural construction which its wording implies, to 
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wit, that  i t  due and payable from date, but if payment is post- 
poned for one year or more, ithen the interest shall be annually due 
and collectable. The covenant is inserted for the benefit of the cove- 
nantee and is not t o  be construed to his prejudice. 

This construction of the bond disposes also of the second defence, 
to wit, the staitute of limitations; for, as the cause of action accrued 
before the C. C. P. went into effect, the 16th section of the Code ex- 
pressly saves this and like cases from the operation of sections 31 ancl 
34 of the Code, which bars actions against sureties after three years. 

But the defendant says, if this be so, yet a part of the plaintiff's 
demand comes within the operation of the statute and is barred; for 
that in Bledsoe v. Nixon, 69 N. C. 89, i t  is held thah when there is an 
agreement set out in the note for the payment of interest annually or 
semi-annually, the maker is chargeable with interest a t  the like rate 
upon each deferred payment of interest in like manner as if he had 
given a promissory note for the same amount; and that therefore here 
such annual accretion of interest becomes a separate cause of actien, 
and i t  was error in the Court under this plea to  render judgment upon 
the deferred payments of interest which accrued after the Code went 
into effeclt and more than three years before action begun. 

I n  this case his Honor gave judgment by computing interest upon 
the note and adding thereto the inkerest upon each deferred payment 
of interest. 

I n  this there is no error. There is but one conrtract and that  is evi- 
denced by the bond which covenants t o  pay interest annually. Interest 
is an incident of the d i e b t a  parcel of the bond-and partakes of its 
nature and therefore is barred by the same lapse of itime only which 
bars an action on the bond out of which i t  arises. 

It has been repeatedly held that coupons, though cut off from the 
bonds and put in circulation as other negotiable securities, still 
retain the dignity of the bonds from which they were separated, (713) 
and an action upon them is barred only as an action upon the 
bonds themselves. The City v.  Larnson, 9 Wall, 483; City of Lexing- 
ton v. Butler, 14 Wall, 282. 

The ruling of his Honor upon both points is therefore sustained. 
PER CURIAM. Judgment afErmed. 

Faison v. Bowden, 74 N. C. 45; Welfare v. Thompson, 83 N. C. 279; 
Capell v. Long, 84 N. C. 19; Joyner v.  Massey, 97 N. C. 150; Scott v .  
Fisher, 110 N. C. 314; Jennings v. Morehead City, 225 N. C. 608. 
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JOSEPH H. ETHERIDGE AKD OTHERS V. MILFORD VERXOY. 

In contracts for the sale of land, it is the duty of the purchaser to guard him- 
self against defects of title, quantity, incumbrance and the lilie; if he 
fail to do so, it  is his own folly, for the lam mill not afford him a reerned,~ 
for the consequence of his o w n  negligence. 

If however, representations a r e  made by the bargainer, which may be reason- 
ably relied upon by the purchaser, and they constitute a material induce- 
ment to the contract. and a re  false within the knowledge of the party mrlk 
ing them, and they cause damage and loss to the party relying on them, 
and  he  has acted with ordinary prudence in the matter, he is entitled to 
relief. 

This was a CIVIL ACTION tried before Albertson, J., a t  Spring Term, 
1873, of BERTIE Superior Court. 

The action was brought by the plaintiffs as  assignees of a penal bond 
of the defendant given to one Lewis T. Bond, t o  recover the residue of 
the moneys due thereon and for foreclosure of a mortgage executed a t  
the same time, to secure the payment of the bond. The bond was in 
these words: 

"Know all men, by these presents, that I, Milford Vernoy, of the 
town of Rochester, county of Ulster and State of New York, 

(714) am held firmly bound unto Lewis T. Bond, of the county of 
Bertie and State of North Carolina, in the sum of eighteen thou- 

sand dollars, to be paid to the said Lewis T. Bond, or to his certain 
attorney, executors, administrators, or assigns, for which payment well 
and truly to be made, I bind myself, my heirs, executors or administra- 
tors, jointly and severally, firmly by these presents. Sealed this 26th 
day of February, 1866. 

"The condition of this obligation is such that if &he above bouwlen 
Milford Vernoy, his heirs, executors or administrators, shall and do 
well and truly pay or cause to be paid unto the above named Lewis T. 
Bond, his certain attorney, executors, administrators or assigns, the 
sum of nine hhousand dollars in the following payments, viz: two thou- 
sand five hundred dollars, with interest, in one year from the date hcre- 
of, according to  the conditions of a certain mortgage bearing even date 
herewith given for the better securing of the aforesaid nine thousand 
dollars, which said sum and inherest, if paid without fraud and delay, 
then the preceding obligation to  be void, otherwise to remain in full 
force and virtue. 
Sealed and delivered in the 

presence of N. Williams, 
MILFORD VERNOY, (Seal.") 



N.C.] JANUARY TERM, 1814. 

On said bond were endorsed sundry partial payments as follows: 
Received of Milford Vernoy twenty-five hundred dollars on accouut 

of this bond. May 15th, 1867, 
$2,500. W. A. MEBANE, 

Per L. S. WEBB. 
Received the interest also, $182.50 L. S. WEBB, 

For W. A. MEBANE. 
Received of Milford Vernoy five hundred dollars, on amount due 

Mrs. K. A. Benbury, as  Administratrix. April loth, 1869. 
The bond was on the 18th day of February, 1867, and before any 

payment become due, in writing, assigned by the said Lewis T. 
(715) Bond to the plaintiffs for full value paid him wilthout notice of 

any counter claim or deduction demanded of the amount clue 
then. 

Other payments were also made by defendant which are not endorsed 
on the bond, but are stated in the answer and admitted in the plead- 
ings. 

The bond of defendant was secured by a mortgage made by the de- 
fendant a t  the same time and conveying certain lands lying in Bertie 
and Martin, which was properIy proved and registered in those coun- 
ties, a copy of which accompanies this case marked "A," the separate 
tracts, are herein stated to  contain one thousand acres more or less. 
The defendant claims an abatement from the amount due on his bond 
by reason of an alleged deficiency in the number of acres in each of t he  
tracts, which he had bought from said L. T. Bond, which Bond con- 
veyed to him by deed dated . . . . day of . . . . ., 186., duly p ro~ed  
and registered in said counties, a copy of which is herewith filed and 
made part of the case. I n  the deed last named, the tracts are describe4 
as containing respectively 1226 and 1,200 acres more or less, and they 
&re the same tracts conveyed by the mortgage. The contract price for 
bath tracts of land was $13,000, of which $4,000 was paid in cash, .lad 
the residue secured by the bond and mortgage aforesaid. Certain is- 
sues, filed with the record, were submitted to a jury. 

It was in evidence that the sale was made and the price agreed upcn, 
upon the representation by khe vendor, Bond, that  each tract contain- 
ed a thousand acres, but the execution of the deed was deferred until a 
survey of the Bertie tract could be made. Before that survey was 
made the defendant executed his bond for the purchase money and his 
mortgage securing its payment and delivered them to  the plaintiff, 
when the mortgage was immediately proved and registered. There- 
after a survey of the Bertie track and the deed from Bond to the defend- 
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ant executed, describing that tract t o  contain 1,226 acres, as reported 
by the surveyor. The deed from Bond 60 the defendant was 

(716) not executed until two months after the execution of the bond 
and mortgage, though i t  bears the same date. The Bertie tract 

in fact contains 1,124 acres only. It did not appear that any surrey 
of the Martin tract had been made as described in Bond's deed, hut a 
survey was made of a ltract called the Bond tract, which was proved 
to contain 714 acres; that the lines as surveyed were part of those de- 
signated in the deed of Bond, and that after running out the first lino, 
the second line was not run east, nor along any lines called for, nor 
marked trees, buit directly t o  the southern terminus of a line cf a 
patent not called for nor in any manner referred to in the deed, that, the 
lines of adjoining tracts called for in running the second line were not 
found nor regarded, and that if the second line had been run due east to 
a point opposite and nearest to the Bond and Thompson line, which is 
called for and known, and then direct to that line the tract would con- 
tain nine hundred and forty-five acres, that  it had once been thus 
surveyed and run, and was found to  contain 945 acres as stated. The 
defendant admitted there was no fraudulent misrepresentation made by 
Bond as to the quantity of the land a t  any time, nor was there any 
evidence tending to show that he did not honestly estimate and believe 
the tracts to contain the full number of acres as described in his deed. 
At Spring term, 1872, of the Court an order in the case was made direct- 
ing a survey of the lands and appointing one J. E. Moore, a surveyor, 
to make the survey in order to an accurate calculation of the acres of 
each tract; Moore made lthe survey and maps thereof and returned 
them to the following Court. These maps represented the two tracts 
as containing more land than is found by the jury. Moore was not 
present a t  lthe trial. He had been paid for his survey by order of the 
Court. 

The plaintiff proposed to exhibit the maps to the jury as evidence 
of the quantity of the land as therein estimated by the surveyor. This 
evidence was objected to by the defendant and ruled out. The plain- 
tiffs excepted thereto. 

The defendant offered evidence of the present value of each tract, 
with a view to ascertain its value in 1866 when sold. This evi- 

(717) dence was objected to by plaintiffs and admitted. Plaintiffs 
excepted. 

The defendant also proposed to prove by one Stone, a witness, th& 
witness during the summer of 1872, on the swamp land in Martin coua- 
ty, cut and carried off a certain number of logs from 16 acres of .the 
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land, which logs he hauled to the river bank and thence transported and 
sold in market, and after deducting expense the proceedis of sale left a 
profit of about $15 per acre. This evidence was objected to by plaintiff 
and admitted by the Court. Plaintiffs excepted. 

The defendant further proposed to  show khat there was a large 
quantity of cypress and ash timber on this Martin tract and its market 
value upon measurement by the foot, when cut and conveyed to market. 
This evidence was objeclted to  by the plaintiffs and admitted by the 
Court. Plaintiffs excepted. 

The plaintiffs insisted: 
1st. That  upon the fact, and notwithstanding the finding upon the 

issues, they were entitled to recover the entire amount due on the bond. 
2d. That  if any abatement were to be allowed, i t  should be only on 

the deficiency in the acres of the Martin tract, the deflciency in the 
acres of Bertie ltract not warranting any claim for deduction. 

3d. That  the boundaries of the tract as  described in the deed being 
definite, fixed and well known to the defendant, and he having acquired 
title to the entire tracks, thus ascertained and defined, the defendant, in 
the absence of fraud and intentional misrepresentation, is not entitled 
to  any deduction. 

4th. That  the misrecital of the quantity of the land being accurately 
ascertained and defined in the deed, furnishes no ground for a claim 
for deduction. 

5th. That  the plaintiffs having purchased the bond before maturity 
and for full price and without notice of the defendant's claim, are not, 
affected thereby. 

6th. That  if the defendant had an equity or counter claim, he has 
lost i t  by his delay to assert it, and cannot now do so against 
the plaintiff's assignees. (718) 

The Court rendered judgment abating the plaintiffs' debt for 
the whole deficiency in both tracts of land according to the findings of 
the jury. From the judgmenit and the ruling of the Court, as  set out 
in the case, the plaintiffs appealed to the Supreme Court. 

The following are the exceptions taken by the plaintiffs: 
1st. For that the Court admibted evidence to the jury of the present 

value of the land on which deductions are claimed. 
2d. For that evidence was admitted of the extent and kind of timber 

on the land in the year 1872, and of the value thereof a t  that time. 
3rd. For that evidence was admitted of the timber cut on 15 acres of 

land in , conveyed to  market and sold, of the expenses 

575 
19-70 
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.thereof and net proceeds of sale as  affecting the measure of defendant's 
claim. 

4th. For that  evidence was admitted of the value in market of such 
timber by the foot. 

5th. For that evidence offered by the plaintiff of the survey and 
map made and returned to the Court by the surveyor appointed by the 
Court to make such survey, was rejected. 

6th. For that judgment was rendered for an abatement of the plain- 
tiff's debt for the whole deficiency in both tracts, such deficiency being 
found upon the number of acres mentioned in Bond's deed only. 

7th. For that any abatement was allowed in the deficiency in the 
Bertie tract. 

8th. For that the verdict was allowed to  stand upon the issue as t o  
the Martin land, when no survey had been made of that traclt as de- 
scribed in Bond's deed and without any evidence of its boundaries if 
run according to such deed. 

Smith & Strong, (with whom were Gilliam & Pruden,) for appellants, 
filed the following brief: 

This action is brought t o  recover the balance due on the defendanh's 
bond for the residue of the purchase money for two tracts of 

(719) land, one lying in the county of Bertie, the other in the county 
of Martin. The defendant claims an abatement of price for a 

deficiency in the area of both tracts of land. 
When the original par01 contract of sale was entered into, the vendor 

stated to defendant his opinion that each tract contained about 1,000 
acres, but no warranty of quantity was given or required, and the 
opinion was expressed honestly and with no intent t o  mislead or de- 
ceive, and was so understood by defendant. 

The defendant executed his deed or mortgage to secure his bond, in 
which the tracts are severally described as containing 1,000 acres, more 
or less, before the vendors' deed to him was in fact executed, though 
the latter bears a prior date. When the mortgage was executed the 
defendant required the ltract in Bertie to be surveyed, and the quantity 
thereof ascertained before he would accept a deed from his vendor. 
This was accordingly done, and the surveyor reported the tract to 
contain 1226 acres. The tract in Martin county was swamp land, and 
was not surveyed. The deed was thereupon executed by the vendor 
and the land in Bertie described by distinct metes and bounds, and as  
containing 1,226 acres, more or less, and the other containing 1200 
acres, more or less. 

Upon a more accurate survey of the former made since the corn- 
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mencement of the action, it is found ito contain 1124 acres. The Mar- 
tin tract has not been fully surveyed, but is estimated, upon rurining 
some of its boundary lines, t o  contain . . . . acres. 

On the trial a survey and diagram, representing the hwo ltracts of 
land, made under an order of the Court a t  a previous term, and filed 
among the papers in the cause, was produced and offered in evidence 
by the plaintiff, the surveyor being absent, the evidence was, on objec- 
tion of defendant, ruled out. 

Upon the trial of the issue submitted t o  the jury as  t o  the amount 
and measure of damages for the deficiency in the Marfin tract, evi- 
dence was offered by defendant, and on exception of plaintiff, admit- 
ted by the Court, to prove the value of shingles in a distant 
market, and the expenses of making and transporting them to  (720) 
such market with a view of showing the value of the timber out 
of which they were to be manufactured, growing on the land, and of 
the value of the land as enhanced thereby. 

The lands described and conveyed in the vendor's deed are tracts of 
definilte and well known boundaries, and separated and identified, as  cb 

corpus, distinct from all other lands, and the erroneous recital of qusn- 
tity are matter of description merely, and are corrected by the bound- 
aries set out. 

The vendee acquired title t o  ithe tracts as thus bounded and under 
by both parties. It was a purchase in solido, an entire sum to  be paid 
for the two tracts, more or less, a sale and purchase a t  hazard, the 
vendee being entitled to the excess in the number of acres without in- 
crease of price; the vendor to the whole price without abatement for 
deficiency. The risks are mutual and voluntarily assumed by both. 
Though they are not as to the subject matter of this contract and its 
location and boundary. The vendor parts with his property for a 
definite sum, not to be increased if the number of acres conveyed turns 
out to be greater than that supposed; so the vendee pays a limited sum 
of money not to be diminished if the number proves to be les. 

The principle is fully recognized in its application to contracts of 
sale of personal property. If one buys from another all the corn in 
a certain barn, supposed to  contain a certain number of bushels, for s 
fixed price for the whole, the purchase money, is neither increased or 
reduced by the result of actual measurement, showing the quantity t o  
be either greater or less than the parties estimalted. It is a contract of 
mutual hazard which the parties choose to make, relying upon the 
correctness of their own judgment instead of a sale by measure, just- 
as they enter ink0 a similar contract about land of definite boundaries, 
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trusting to  their own estimakes of the quantity embraced within those 
boundaries. No good reason is seen why the same principle should 

not equally apply in both cases, and why the difference in the 
(121) subjeclt matter of the contracts merely should modify or change 

their obligations. 
I n  cases of gross error and great discrepancy in the number of acres, 

amounting to evidence of fraud, or entering as substance into the con- 
tract itself, relief has sometimes been granted to the vendee, while in 
other cases of large differences i t  has been denied. 

Thus a dteficiency of two hundred acres in a tract supposed to contain 
one thousand was not permitted to  work an abatement of the contract 
price. Caldwell v. Craig, 21 Grattan, Va. Rep. 137. Nor of one hun- 
dred out of four hundred and five acres. Russell v. Ceeran, 8 Leigh, 
Na. Rep. 9. Nor of one hundred and seventy nine out of six hundred 
a.wes. Winch v. Winchester, 1 Veas. & Beam, R. 375. 

Chancellor KENT, in regard t o  the descrip~tion of land conveyed, 
says: 

"The mention of quantity of acres, after a certain description of the 
subject by metes and bounds, or by other known specification, is but 
matter of description and does not amount t o  any covenant or afford 
ground for the breach of any of the usual covenants, though the 
quantity of acres should fall short of the given amount. Whenever it 
appears by the definite boundaries or by words of qualificaltion as 
"more or less" or as "containing by estimation," or the like, that  the 
statement of the quantity of acres in the deed is mere makter of de- 
scription, and not of the essence of the contract, the buyer takes the 
risk of the quantity, if there be no intermixture of fraud in the case." 
3 Kent Corn. marg. paging 466. 

The same doctrine is enunciated in the cases of How v. Bass, 2 Mass. 
382; Powell v. Clark, 5 Mass. 357. 

I n  a more recent case in Massachusetts, the Supreme Court, after a 
full examination of the authorities bearing upon the question, an- 
nounces its opinion in the following words: 

"It has since been declared by a great weight of authority, in ac- 
cordance, we think, with the soundest reason, that in an agreement for 

the sale and purchase of land for an entire sum, either a descrip- 
(722) tion of the land by its boundaries, or the insertion of the words, 

more or less, or equivalent words will control a statement of the 
quantity of land, or of the length of one of the boundary lines, so that 
neither party will be entitIed to relief on account of a deficiency or 
surplus, unless in case of so great a difference as will naturally raise the 
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presumption of fraud or gross mistake in the very essence of the con- 
tract." Noble v.  Googins, 99 Mass. 235. 

The true rule controlling in all cases of the kind may be differently 
stated, thus: 

When the purchaser knows precisely what he is buying, an error as 
to the quality or quantity of the thing bought, in the honest exercise 
of the vendor's judgment given to the vendee, and in the absence of all 
fraud, does not entitle the vendee to damages if the purchase money has 
been paid, nor t o  an abatement of price if i t  has not. 

The cases in our own Reports, Leigh v.  Cmmp, 36 N. C. 399; Gentry 
v. Hamilton, 38 N. C. 376; and Wilcoxson v. Calloway, 67 N. C. 463, 
properly considered, are reconcilable with the principle declared. 

In the first case, the quantity of acres is described as being 1,000, 
more or less, while in fact there were 700 only, and the other words of 
description of the land are vague and uncertain. GASTON, Judge, in 
delivering the opinion of the Court, thus comments upon the question: 

"Where there has been an accurate and precise descrip~tion in the 
contract by metes and bounds from which the truth either distinct19 
appears or could be easily ascertained, a reference to  a supposed quan- 
tity might not perhaps be deemed very material; but in that before us 
the quantity constitutes a prominent part of the description, and ap- 
proaches as near to a certainty as  any other part of it." 

In  the second case there were many small tracts which are not de- 
scribed by metes and bounds and in the aggregate they are estimated 
to  contain 1,670 acres, but on a survey fall short 355 acres. The ares 
was therefore an essential element in ascertaining the subject 
matter of the contract. In  the last case the quantity was def- (723) 
initely fixed in the contract a t  100 acres. The real quantity 
was 66 acres. The complaint was taken pro confess0 against the 
vendor and shows a special understanding that the vendee should pay 
$2 per acre, and a t  that rate for any excess over 100 acres, with a simi- 
lar deduction from the price for any deficiency. These cases do not 
i'Gpugn the doctrine mentioned in the other authorities cited, but in- 
directly recognize and affirm it. 

The action of deceit will lie for false and fraudulent representations 
as  to land, and the vendee's remedies are as  full as  in the case of per- 
sonal property, and why should not his righlt to  redress be subject to 
the same limitations in the one case as in the other? Pettijohn v. Wii- 
liams, 46 N. C. 145. 

11. It is further submitted that the map and diagram prepared by 
the surveyor and filed were proper evidence to instruct the jury as to 
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the location of the lines and natural objects mentioned in the deeds. 
The map is in fact but a representation upon paper of the tracts of 
land, which cannot be personally inspected and examined by the jury. 

111. The evidence offered and on objection admitted to prove the 
diamages or deductions was inadmissible. Jones v. Gooday, 8 M .  & W. 
Ex. Rep. 146; Burnett v. Thompson, 35 N.  C. 146. 

The proper measure of damages, if the defendant is entitled t o  any 
for the deficiency in the lands, is ascertained by estimating the value 
6f the separate tracts upon the basis of the purchase money being the 
value of both, and then determining the ratio of the deficiency to the 
oumber of acres of each tract as stated in the deed. Damages cannot 
be arrived a t  by blending the two tracits into one, and deducting from 
the deficiency in both from the joint price of both. This is only admis- 
sible if the two tracts were of equal value per acre, of which there is 
no proof. 

Barnes and W. W. Peebles, contra. 

BYNUM, J. I n  contracts for the sale of land, i t  is the duty of pur- 
chasers t o  guard themselves against defects of title, quant~ty, 

(724) encumbrances and the like; if they fail to  do so, i t  is their own 
folly, for the law will not afford them a remedy for the conse- 

quences of their own negligence. But if representations are made by 
the bargainor, which may reasonably be relied on by the purchaser, 
and they constitute a material inducement to  the contract, and are 
false within the knowledge of the party making them, and they cause 
damage and loss to  the party relying on them, and he has acted with 
ordinary prudence in the matter, he is entitled t o  relief. Walsh v. 
Hall, 66 N. C. 233. 

The maxim of caveat emptor is a rule of the common law, and applies 
as well as to contracts of purchase of real as personal property, and is 
adhered to  in Courts of Equity as well as of law, in the absence 
of f raud The purchaser's only right of relief is t o  be found in 
the covenants in his deed where there is no fraud. Rawle 459. If he 
has taken no covenants and there is no fraud vitiating the contract, he 
has no relief for defects in quantity, quality or incumbrances, for it was 
his own folly to  accept such a dieed when he could, and it  was his duty 
to protect himself by covenants. I n  Lytle v .  Bird, 48 N .  C.  222, i t  was 
held that  an action of deceit would not lie for a fraudulent representa- 
tion upon the sale of a tract of land, as  to  where certain lines run, and 
as to particular lands being included in the deed. There NASH, C. J., 
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says, "if the plaintiff, by using reasonable diligence, could, have as- 
certained the truth, i t  was his own folly to trust to  the representations 
of the vendor." The same principle is announced in Fagan v. Newsom, 
12 N.  C. 20, and in Saunders v. Hatterman, 24 N .  C. 32. Another case 
in point is Credle v. Swindell, 63 N.C. 305, where i t  was held than an 
action for deceit would not lie for the vendee against the vendor for 
false representations by the latter, as to the quantity of land sold. 
There he falsely asserted the tract to contain four hundred and ten 
acres, when in fact there were two hundsed and eighteen acres 
only. I n  delivering the opinion of the Court, SETTLE, J., says, (725) 
"if the plaintiff has sustained loss, i t  is by his own negligence; 
he has not exercised that  diligence which the law expects of a reason- 
able and careful person, but was wilfully ignorant of that  which he 
ought to have known. He hight have ascertained the fact by an 
actual survey or taken a covenant as to quantity. Vigilantilus non 
dormientibus jura subveniunt." It is thus seen that  even fraud in the 
misrepresentation will not entitle the vendee to relief, unless that  fraud 
is such that the plaintiff could not have reasonably provided against 
it under the maxim, caveat emptor. 

It is admitted in our case, that no fraud was intended or used, but 
that the vendor fully believed his statements as to the quantity of land, 
to be true. So, according to the entire current of decisions in our State, 
the defendant is entitled t o  no abatement in the price, for a deficiency 
in quantity. There must be fraud and damage. Adams' Eq. 176; 2 
Kent's Com. 486-7. 

Bond, the vendor in this case, a t  the time the contract of sale was 
made, stated that  the quantity of land in each tract was a thousand 
acres, and the trade was made on that  basis. It turned out, according 
t o  the finding of the jury, that one tract contained 1124 acres, and the 
other 714 acres, and the two tracts together showed a deficiency of 162 
acres. It is not set up in the answer or shown by any evidence that  
quantity was the material or any inducement to  the tradie, and the 
fact that the defendant occupied and used the lands, without complaint 
or enquiry, for eight years succeeding his purchase, and until he was 
sued for the purchase money, affords a strong presumption that the 
quantity was not the material consideration with him. As we hold that 
the defendant is not entitled to  the abatement and sum found by the 
jury, it is unnecessary to consider the other questions presented in the 
exceptions. 

The judgment is reversed and judgment rendered here for the plain- 
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tiffs. It is referred to the Clerk to ascertain the balance due on 
(726) the bond. 

PER CURIAM. Judgment reversed and judgment for the 
plaintiffs. 

Sc., 71 N. C. 184; Foy v. Haughton, 85 N. C. 173; Ramsey v. Wal- 
lace, 100 N. C. 82; Woodbury v. Evans, 122 N. C. 781 Smathers v. 
Gilmer, 126 N. C. 759; Shankle v. Ingram, 133 N. C. 257; May v. 
Loomis, 140 N. C. 357; Woodbury v. King, 152 N. C. 681; Shell v. 
Roseman, 155 N. C. 93; Bethel v. McKinney, 164 N. C. 78; Turner v. 
Vann, 171 N. C. 129; Galloway v. Goolsby, 176 N. C. 638; Evans v. 
Davis, 186 N. C. 45. 

WM. H. BROTHERS AND OTHERS V. THE COMMISSIONERS AND SHERIFF 
O F  CURRITUCK COUNTY. 

There is  nothing in the Constitution of the State, which prohibits the Com- 
missioners of a county from taxing polls to pay a county debt incurred 
before 1868 ; and there is nothing in that instrument, fixing a maximum of 
taxation fo r  such purpose. 

SETTLE, J. dissenting. 

CIVIL ACTION, being a Motion to dissolve an injunction, heard before 
his Honor, Poole, J., during the Fall Term, 1871, of the Superior Court 
of CURRITUCK County. 

The following is the case as settled and sent up to  this Court: 
The plaintiffs applied for an injunction, restraining the defendants 

from collecting certain taxes, and his Honor directed the restraining 
order to be issued by the Clerk upon his kaking the proper bonds, kc., 
and that  defendants ahould be notified to appear and show cauw, Bc. 
Defendants appeared and insisted! that the injunction should be dis- 
solved, for the following reasons: 

1. That the bond was insufficient, for the reason that there was but 
one surety. This the Court overruled, and the defendants excepted. 

2. That  the security, although he had himself justified, was insuz- 
cient. Evidence being submitted by defendants, to show that 

(727) the security was insufficient, and by the plaintiffs to the con- 
trary. His Honor adjudged that the security offered was 

sufficient, upon which defendants again excepted. 
The Court found the following facts: The county of Currituck, be- 
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fore the war and by proper authority, had issued coupon bonds t o  the 
amount of fifty tliousand~ dollars, running thirty years, with interest 
payable semi-annually. A large amount of interest had accrued and 
many suits had been brought to recover the value of the coupons. 
Judgments were obtained, and a peremptory mandamus issued to the 
Commissioners, to levy a tax to pay the same. In obedience to this 
peremptory writ, and by a special Act of the General Assembly, a 
special tax of five thousand dollars was levied to pay the interest. I n  
levying this tax, the Commissioners governed themselves by the equa- 
tion of taxation, and levied the same amount upon the poll as upon 
every three hundred dollars' worth of property. The result of this levy 
was that  the poll tax, including the poll tax levied for school purposes 
and for the maintenance of the poor, exceeded largely the sum of two 
dollars on the poll. His Honor being of opinion that rthis levy of a 
poll tax exceeding two dollars on the poll, was unconstitutional, and 
that no poll tax of any amount could be levied for any other purpose, 
save that of carrying on the public schools and maintaining the poor, 
as t o  the excess, directed the injunction to be made perpet,ual, restrain- 
ing the defendants from collecting any excess of two dollars on the 
poll. 

From this judgment, defendants appealed. 

Attorney General Hargroue for appellants. 
Busbee & Bushee, contra. 

RODMAN, J. The questions presented in this casc, arc a11 decided in 
the case of Street v. Commissioners of Craven, ante 644, a t  this term, 
wilth one exception. 

The levy was there objected to, because the Commissioners had laid 
no tax, or a merely nominal one on polls, and two dollars on the 
one hundred dollars value of propcrty, to pay a debt of the (725) 
county incurred before 1868. Here the objection is that the 
Commissioners have laid a tax on polls in the propontion to that cn 
property which the Constitution prescribes for ordinary State and 
county purposes. In that case, i t  was held that i t  was not the intenttion 
or effect of the Constitution, to impose any restraints on the power of 
the county authorities, either in the way of Iimitation of the maximum, 
or in the way of proportion or equation between the taxes on polls and 
property, but that lthey had a discretion. Consequently the levy in 
that case was held good. As there is nothing in the Constitution, which 
prohibits the Commissioners of a county, from taxing polls t o  pay a 
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county debt incurred before 1868: so lthere is nothing fixing a maximum 
of taxation for such a purpose. The obligation to pay the debt i s  
recognized; all the subjects of taxation are liable t o  it, and i t  is within 
the discretion of the Commissioners Ito regulate assessment both as to 
amounts and subjects, according to  their views of equity and good 
policy. 

PER CURIAM. Injunction dissolved and case remanded. 
Defendants will recover costs in this Court. 

SETTLE, J., (dissenting.) I do not concur in the opinion of a major- 
ity of the Court, that the county commissioners may exceed the limit 
of two dollars on the poll for the purpose of paying the indebtedness of 
the county existing previous to the adoption of the present Constitu- 
tion, or indeed for any other purpose. 

"The State and county capitation tax combined shall never exceed 
two dollars on the head." "The proceeds of the State and county 
capitation tax shall be applied to the purposes of education and the 
support of the poor." Constitution, art. V, secs. 1 and 2. 

It is clear that the limit of two dollars on the poll cannot be exceed- 
ed for the payment of any debt, State or county, contracted since 

(729) the adoption of the Constitution, for the whole of the poll tax 
is specifically appropriated to the purposes of education and the 

support of the poor. 
And i t  is equally as clear that i t  was the intention of the framers of 

the Constitution that no part of the poll tax can be applied to the pay- 
ment of the old State debt, as i t  is called, for they ordained, art. V, sec. 
4, that "The General Assembly shall by appropriate legislation and by 
adequate taxation, provide for the prompt and regular payment of the 
interest on the public debt, and after the year 1860, it shall lay a, spe- 
cific annual tax upon the real and personal property of the State, and 
the sum thus realized, shall be set apart as a sinking fund, to be devoted 
to the payment of the public debt." 

In other words, the State cannot tax the poll for the payment either 
of the new or of the old State debt. Nor can the county tax the poll 
for the payment of new county debts, because the poll tax is otherwise 
specifically appropriated by the Constitution. 

And yet the opinion of the majority holds that the county may tax 
the poll for old county debts, notwithstanding i t  is ordained by art. 
V, sec. 7 of the Constitution, that "The taxes levied by the commission- 
ers of the several counties for county purposes shall be levied in like 
manner with the State taxes, and shall never exceed the double of the 
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State tax except for a specified purpose, and with the special approval 
of the General Assembly." 

It is true that by the recent amendments, section 4 of art. V, is 
stricken from the Constitution, but that does not affect this case, nor 
does i t  in my opinion affect in the least degree the argument. It is 
evident that the only reason for striking this section from the Consti- 
tution was to avoid Ievying taxes for the payment of either the inter- 
est or the principal of the State debt. No one ever supposed for a 
moment that  striking out this section would affect in any degree the 
tax on the poll. 

It cannot be said that as you could tax the poll previous to the 
adoption of the present Consbitution, and when the old county 
debts were contracted, that you cannot now take it away from (730) 
the subjects of taxation, because you would thereby violate the 
obligations of those contracts, for i t  is a well established principle that 
you may diminish the subjects of taxation without impairing the obli- 
gation of contracts, provided you leave enough from which the taxes 
may be raised, and the Constitution does leave all the property of the 
State, which is amply sufficient,. 

I t  is manifest to my mind that the spirit of the Constitution requires 
that the taxes be haken from the poll, except to the extent of two dol- 
lars, t o  be applied to the purposes of education and the support of the 
poor, and be placed upon the property of the State. It is a t  least an 
ungracious exercise of sovereignty to tax a man's head, especially when 
he has nothing else to tax. But perhaps it would all be well enough, 
provided all the taxes thus colleclted be applied to  the wise and humane 
purposes prescribed by the Constitution. 

Clifton v. Wynne,  80 N.  C. 147; Barksdale v. Comrs., 93 N .  C. 482; 
Blanton v. Comrs., 101 N. C. 536. 

JANE C. HINTON V. DAVID HINTON, Ex'a. &c. 

A party plaintiff has no right to have a decree reheard by which certain lands 
were directed to be sold, (and which afterwards confirmed the sale,) 
when such party is in no way interested in  the proceeds of sale, and did 
not ask a sale in her original complaint. 

Where a n  executor is authorized to sell the lands of his testator in his discre  
tion, this Court will not interfere by entertaining a n  application for n 
license to sell. Such an executor may be compelled t o  sell, when third 
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persons have a right to compel him to do so; and the Court will re 
strain an  abuse of his discretion. 

PETITION filed in this Court to re-hear a decree, made in a certain 
suit, a t  January Term, 1869, wherein ithe petitioner was plaintiff, and 

the defendant, David Hinton, was defendant. 
(731) The facts are fully stated in the opinion of the Court. 

Mason, W. N. H. Smith and Devereux for petitioner. 
Moore & Gatling contra. 

RODMAN, J. The original action in lthis case was by the plaintiff to 
recover of the defendant, who is the executor of Laurens Hinton, and 
the testamentary guardian of his children, compensation for the board 
and other expenses of the children for several years, and to  compel him 
to sell the lands of the testator for the purpose of enabling him to pay 
it. At January Term, 1869, of this Court, the Court adjudged a 
certain sum due to the plaintiff, and decreed that the defendant sell 
so much of the lands as might be necessary to pay the debt. The de- 
fendant sold two pieces of land to the plaintiff for a sum more than 
eufficient to pay her debt. The sale was confirmed a t  January Term, 
1870, and the plaintiff was afterwards paid. The decree confirming 
the sale authorized the defendant to sell the residue of the lands. 
Afterwards the defendant did sell the residue of the lands to Wynne & 
Hayes, and a t  January Term, 1871, that sale was reported and con- 
firmed. The present petition asks thalt so much of the decree of Janu- 
ary Term, 1870, as authorizes a sale of the residue of lands, and the 
decree of January, 1871, confirming the sale t o  Wynne & Hayes, be 
reheard and reversed, and consequently the sale set aside. 

The first question which occurs is, what interest has the plainitiff in 
the decrees which she seeks to have reheard? She does not represent 
the children who were the owners of the land. Her debt was paid and 
satisfied before that part of the decree of 1870, which she complains of, 
was made, or i t  must be regarded as having been so paid. When that 
action was done, the action was a t  end as to her, and i t  continued in 
Court for any purpose not connected wilth the first sale, merely as the 
ex parte application of the defendant. That part of the decree of 

1870, which is complained of, was not asked for by her in her 
(732) complaint, and was not necessary for her relief. It may have 

been erroneous, or not, but she is not aggrieved by it, and can- 
not be heard to  complain. 

Our opinion on this point being decisive of the case, made by the 
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petition to  rehear, we might go no farther. But the petition alleges 
that  great damage has been done to the children, by the second saie, 
and although i t  does not charge the defendant wiith fraud, i t  imputes 
a recklessness and imprudence, injurious to  the children. The argu- 
ment deducted from this calls for some observations. 

The defendant was authorized, by the will of his testator, to  sell his 
lands in the exercise of a discretion. Where an executor has such a 
power, a Court will not entertain his application for an order, or a 
license to  sell, for the reason that  the license, or order, would be super- 
fluous and nugatory. 

If the Court, by inadvertence or from ignorance of the fact of his 
power to sell, should make such an order, i t  would noit, the heirs being 
no parties to the proceeding, in any way affect their rights as between 
the executor and them. A trustee, with a discretion to sell, may bc 
compelled to sell, when third persons have a righit t o  require him to  
do so, and a Court will restrain an abuse of his discretion. A Court 
will also advise a trustee upon a case of facts, as to doubtful matters 
of law. But a trustec, with a discretion, can never, by his own act, 
throw off upon a Court his responsibility to his cestui que trusts for a 
faithful exercise of his discretion. Considering the decrees complain- 
ed of as being as between the defendant and the children of the 
testator, as  if they had been obtained on his ex parte application, they 
would form no bar t o  any action by the children, charging upon the 
defendant an unfaithful and fraudulent use of his powers. 

There are also persons interested in the sale other than the children, 
and the executor, viz: the purchaser, and we apprehend that, as 
against ithem, i t  would not be sufficient in order t o  set aside a sale 
after its confirmation, t o  show fraud on the part of the executor, but 
i t  would be necessary also to show a guilty participation in the 
fraud on their part. (733) 

We do not, of course, undertake now t o  say what would be 
our decision in a case to which the children were parties. It would 
necessarily depend on the nature of the case made. But we are 
strongly inclined to think that an application by lthem to set aside 
the decrees complained of, would not be entertained in the absence of 
an allegation of fraud, both in the defendant and in the purchaser. The 
defendant has done through this Court, only what he might have done 
under the will, without the aid of the Court, and the children are in no 
wise injured by the decree. If the defendant has been an unfaithful 
trustee, their remedy is unimpaired. And there is no suggestion of 
any fraud in ithe purchasers. 

PER CURIAM. Leave to have the decrees reheard, refused. 
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G. W. CLODFELTER v. JOSEPH BOST, GUARDIAN. 

Bn action against a guardian for an accoumt and settlement with his ward, 
should conmence in the Probate Court; the mistake in the jurisdiction, 
(as an irregularity,) is cured either by waiver, as when defendant an- 
swers the complaint, or otherwise plmds t~ the merits, or  by the operation 
of remedial statutes. 

The Acts of 1866-'67, chap. 59, sec. 2, allowing jury trials in certain case5 ie 
repealed. 

When the defendant in 1854 took the guardianship of the plaintiff, who as  
heir of a soldier killed in the Mexican War, was entitled to a pension 
from the U. S. Government, which facts. within the knowledge of the 
guardian were sufficient to put him on enquiry as to such pension, and 
where the guardian had been remiss in other duties: Held,  that he was 
responsible for such pension from 1854, until his ward became of age. 

C ~ v n  ACTION, on a guardian bond, tried by his Honor, Judge Mitchell, 
a t  the Fall Term, 1873, of CATAWBA Superior Court. 

The facts, upon which the decision in this Court rests, are fully stated 
in the opinion of Justice BYNUM. 

(734) Both plaintiff and defendant, being dissatisfied with the 
rulings of his Honor on the trial below, appealed. 

Schenclc and Smith & Strong for the plaintiff. 
Armfield and McCorkle it Bailey for defendant, 

BYNUM, .J. The defendant, in January, 1854, became the guardian 
of the plaintiff, in place of one Rufus Clodfelter, who had been rc- 
moved. 

The father, the plaintiff, died the 15th of September, 1847. from the 
effect of wounds received in battle, as a soldier in the war with Mexico, 
and the plaintiff, who was his only child, was entitled to a pension from 
the government of the United States, by virtue of the laws ithereof, 
from his birth, to-wit: the first of June, 1845, until his age of sixteen, 
to-wit: June the first, 1861, when the said pension, by law ceased, and 
is not now recoverable. Upon complaint and answer, it was referred to 
the Clerk of thc Court, to  take the account, which he did, and reported 
to Fall Term, 1873, when exceptions thereto were filed and argued 
by the defendant, but werc overruled by the Court, and the report was 
confirmed. At the same term of the Court, the defendant claimed a 
jury trial upon the question of "diligence or negligence," under the 
provisions of Ch. 59, sec. 2, Acts of 1865-7, which his Honor refused. 
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The defendant then moved to  dismiss the action for for the want of 
jurisdiotion, which motion was allowed, and the plaintiff appealed from 
the other rulings which were adwerse t o  him. 

I. First as t o  the jurisdiction. The action should properly havn, I)?- 
gun in the Court of Probate, as  the Court of original jurisdiction, but 
as the Superior Court had appellate jurisdiction of the same subject 
matter, the mistake of jurisdiction could be cured, as an irregulavit.ii, 
either by waiver, or by the operation of remedial statutes. 

(I.) The defendant admitted the jurisdiction, by putting in an an- 
swer t o  the merits and therein submitted to  an account, Glfng 
exceptions to  the report and allowing the same to bc co~firined (735) 
by the Court, before he moved to dismiss. It was too late. 
Xumner v. Miller, 64 N. C. 688. 

(2.) Ch. 108, Acts of 1870-'1 and ch. 175, Acts of 1872-3, wcrc en- 
acted to  rerncdy the mistakes of jurisdiction and apply to  such cases as 
this, as we have held more than once, a t  the present term of the Court 
It was, therefore, error to  dismiss the action for want of jurisdiction. 

2. Had the defendant the right of a trial by jury, upon the question 
of "diligence," under the provisions of ch. 59, sec. 2, Acts of 1866-'7? 

It is not vecessary to  dceidc a question made in the argurnent, 
whether that Act is not unconstitutional as an infringement upon the 
cbsentlal powrs  of the Judiciary, by making that a question of fact, 
which is only a question of law. Wc have in Armfield v. Rrozan, 
decided a t  this term, declared the said Act t o  have been repealed by 
subsequent legislation, and for the reasons stated in that  case. 

I n  our case, then, all the facts are found by the referee, and upon 
review, again found by the Judge, and the only question before us, is, 
do the facts found, in law, make the defendant liable for the pension? 

"Hard cases are the quick sands of the law." Bost, has made no 
ilrofit out of the guardianship, and we would be disposcd to save him 
irom loss, if we could, without violating the well-settled priciples 
whlc'n govcrn such trusts. The loss must fall somewhere-either upon 
t h ~  infant, who was unable t o  protect himself, or upon him who as- 
m n e d  the responsibility of the parental office, and undertook to take 
charge of the estate and manage it  with prudence and care, and by  
whose negligence the estate is lost. 

We do not rest the decision upon the maxim that  "all men are pre- 
sumed to know the law," and therefore, the defendant must have known 
tha t  his ward was entitled t o  a certain pension under the acts of Con- 
gress. To  put his liability upon that, would be a harsh rule, 
and in this case, perhaps, not a sound one. But  his liability (736) 
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arises upon the application of another and more just principle, to- 
wit: a want of due diligence, in the discharge of his known duties, 
and the lost resulting therefrom. The defendant has been singularly 
remiss and forgetful of his trust, and seems to have lost sight of his 
ward and his affairs, from 1858 until the institution of this action in 
1869. 

I n  his answer, under oath, he denies that he had ever received into 
his possession, any lots or lands of his ward, in Florida, but on his 
examination, as a witness, he admits that he did take them in posses- 
sion. I n  his answer, he denies having received from the former guard- 
ian, a watch belonging to his ward, but in his evidence he admits hav- 
ing received it. In  his answer, he denies all knowledge that his ward's 
father had been killed in Mexico, but in his testimony, he admits 
that it was the current report, and that he had no reason to doubt it. 
He  admits that since 1858, he made no inquiries about the property in 
Florida, except that he thinks he tried to open a correspondence about 
it, once during the war. 

Thus he knew that  his ward's father had been killed as a soldier in 
Mexico, and that the plaintiff was his only child and, heir-at-law. It 
was therefore his duty to enquire and ascertain whether the father 
owned any estate or rights of property which would fall to  his ward. 
Such an enquiry would probably have led him to a knowledge of this 
right of pension. But he made no enquiries and appears to have lost 
sight of his ward and of his trust. 

We conclude that all the facts which were within his knowledge were 
sufficient t o  put the defendant upon the enquiry as to the pension, and 
this, added to his negligence in the matters before referred to, propcrly 
subject the defendant t o  the payment of the pension money lost by his 
default. 

But what is the extent of his liability? There had been a former 
guardian up to 1854, and the pension was due from the birth of the 
ward in 1845 until 1854, until Bost became guardian. The report does 

not show whether the former guardian had collected the pension 
(737) to the time of his removal or not. In the absence of proof we 

must assume that  he discharged his duty and collected the pen- 
sion to  the time of his removal. The defendant would therefore be 
liable for the pension which accrued from 1854 to 1861, when the ward 
reached the age of sixteen and (the pension ceased. But the defendanl 
was also the surety of the former guardian in a bond of $100, and as 
he is insolvent and a defaulter, the defendant is liable in the penalty 
of the bond, to wit, $100, which must be added to his other liability. 

The Clerk of this Court will reform the report in accordlance with 
590 
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this opinion, to wit, by deducting therefrom all the pension and inter- 
est thereon, charged from June lst,  1845, t o  January, 1854, and by 
adding to the balance found due $100, the penalty of the said guardian 
bond. 

The judgment dismissing the action is reversed, and judgment here 
for the amount found due in reforming the report. - 

PER CURIAM. Judgment reversed. 
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Memoranda 
(739) 

In  the statement of the case of Bratton V. Allison, ante 498, a copy 
of the note upon which the action is founded, was by mistake, omitted. 
The note given in South Carolina, was of the following tenor, t o  wit: 
('$7,000. 

On day after date, for value received, I promise to pay to S. E. 
Bratton, or bearer, Seven thousand dollars; interest to be paid annual- 
ly, otherwise to become principal. 

Witness my hand and seal, Dec. Bth, 1854. 
(Signed) J. ALLISON, [Seal.] " 
The provision in regard to interest fully explains the rule laid down 

in the opinion of the Court as to its computation. 

I n  the case of the Xtate v.  Collins and Blalock, ante 241, it was omit- 
ted to state that Justice RODMAN dissented with Justice BYNUM from 
the opinion of a majority of the Court, for the reasons expressed in the 
printed opinion of the latter. 

Justice BYNUM, having been of counsel in the following cases, in the 
Courts below. did not sit on the trial of the same in this Court: 
Brat tan v. Allison, 
Stenhouse & McCauley v .  C. C. & A. R. R., 
A., T. & 0. R. R. Co, v. Johnston, 
Brem v. Jamieson, 
Carson & Grier v .  Lineberger, 
Bank of Charlotte v.  Davidson, 
Overman v. Grier, 
Mitchell v. Wood, 
Froneberger v. Lewis, 
Steele v. Commissioners of Rutherford, 
State v. Yarborough, 
Wilson v. Abrams, 
Keener v. Finger, 
Commissioners of Catawba v. Setxer, 
Long v. Fish, 
Wilson v. Arentx, 
Redman v. Redman, 
A., T. & 0. R. R. Co. v. Sharpe, 
Elliott v. Robards, 

page 498 
'' 542 
(' 348 
" 566 
" 173 

page 118 
'( 693 
" 297 
" 456 
" 137 
" 253 
(' 325 
" 33 
" 426 

674 
" 670 
" 257 
" 509 
" 181 
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The following case, involving an important Constitutional question, 
heard and dretermined by his Honor, Judge Moore, a t  Chambers in 
Wake County, February 23d, 1872, is published a t  the request of many 
of the profession, for the  purpose of preserving so far as possible the 
judicial decisions on those points of the Constitution of 1868, which 
are of general public interest. 

The facts are fully set out in the opinion of Judgc Moore. 
Theodore N. Ramsay, 

against 
H. J. Menninger, Secretary of 

State, and W. M. Brown. 
Mandamus. 

OPINION OF THE COURT. 

The plaintiff alleges that on the 15th day of February, 1872 he con- 
tracted with the State, through a joint committee of the General As- 
sembly, to do the public printing of the several departments of the 
State Government; that he had executed his bond binding himself, his 
executors and administrators, for the performance of the con- 
tract; that be demanded of the defendant, Menninger, as Secre- (741) 
tary of State, certified copies of the public laws, &c., as passed 
by the General Assembly a t  its recent session, in order that  he m i ~ h t  
print the same, with which demand the Secretary of State refused to 
comply, alleging that the defendant, W. M. Brown, had been duly ap- 
pointed to the office of State Printer, and that he was entitled to the 
printing for the State Government; that the said Menninger is about to 
deliver the printing to said Brown, to the injury of the plaintiff; and 
that he is ready, willing and able to comply with his contract. 

And the plaintiff demands judgment: 
First. That  a writ of mandamus issue, commanding Menningcr, 

Secretary of State, to deliver to him certified copies of the public 
laws, &c., to be printed. 

Second, That  in the meantime, an injunction issue restraining the 
said Menninger, Secretary of State, from delivering, and the said 
Brown from receiving copies of said laws, &c., or any part thereof. 

The defendants adrnit the matters of facts as set forth in the com- 
plaint, but allege that Brown is an officer of the State Government, 
to-wit, State Printer, whose duty i t  is to  print said laws &c., and 
that the plaintiff has no rights in the premises. 

The facts being admitted, the only matters in controversy are que:+ 
ticns of law. 
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All irregularities in the proceedings were waived and the judgment 
of the Court demanded on the merits of the case. 

The questions presented are: 
I. What is the difference between a contract or employment and an 

office? 
11. I s  the plaintiff a contractor or a public officer? 
111. If there be no such officer as State Printer, did the General As- 

sembly have the power to  make the contract as set forth by the plain- 
tiff? 

The first, most important and most difficult question is: Wherein does 
an office differ from a mere employment? Duties are attached 

(742) to  both relations, and khese duties may be identical, whether 
the person performing them is a contractor or an officer. 

I n  an office there must be continuity of duty and succession among 
the incumbents, both of which characteristics are absent in an employ- 
menit or contract. 

Again, the duty under an office attaches to the office itself, and is 
prescribed by the regulations of government either in the shape of 
laws or by other competent authority, which duty must be performed 
by the incumbent for the time being, independent of contract, and if 
the office became vacant the duty and ithe office survive and devolve 
upon his successor; while under a contract or employment the partic- 
ular duty may be the same as under an office, yet i t  does not continue 
beyond the life of the contractor unless the contract is unperformed, in 
which event his personal representatives must execute i t  as in other 
cases of contract. But the distinction is in this, that  there is no 
official successor. 

The duty arises out of the contrad and ends with it;  ilt attaches to 
the person making .the contract; i t  is not governed by general laws 
nor regulations made touching lthe employment itself independent of 
the person exercising the employment. 

"The duty" of an officer may consist in the performance of one act 
or many acts during his term of office. 

The General Assembly, a t  its session of 1870-'71, abolished the office 
of State Printer, and directed the printing to  be done by contract. 

I n  my opinion they had the right so to do. See U.  8. v. Mauner, 2 
Brock 96; U. S. v. Hartwell, 6 Wallace, 385; University R. R. v. Hold- 
en, 63 N. C. 410; Worthy v. Bennett, 63 N. C. 199; Clark v. Stanly, 63 
N. C. 59. 

It follows that  the plaintiff, Ramsay, is a contractor, entitled to the 
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public printing, according to his contract, and that the defendant, 
Brown, has no rights in the premises to the public printing. 

The weight of responsibilifty resting on me to  decide these most diffi- 
cult questions, is greatly lessened by the reflection, that  the 

(743) defendants can, on appeal, have my judgment reviewed by the 
Supreme Court, now in session, a tribunal that can make that  

certain, which is now uncertain, and can correct my errors, if any I 
have committed. Before closing this opinion, i t  is proper that  I should 
particularly notice one of the arguments of the plaintiff. 

It was contended, that the decision of the Supreme Coulrt, a t  this 
term, in Clark v. Stanly is  not law, and I was seriously urged t o  dis- 
regard it. Disregard of law leads to anarchy. 

It is the duty of all persons a t  all times to obey the laws; but more 
especially so of the Judges, whose sworn duty i t  is t o  uphold and en- 
force them. 

Insubordination is no more to  be tolerated in the judicial than in 
the mililtary department of the government. 

The decision of Clark v. Stanly, does not conflict with my judg- 
ment in this action. 

The motion for the injunction is disallowed with costs, to  be taxed 
against the plaintiff in favor of Brown, as  ithe Secretary of State hes 
the right to deliver as  many copies of the laws, &c., as he chooses to 
any one who may apply for them, and i t  is his duty to do so, if his 
fees are tendered. 

The motion for the writ of mandamus is allowed. 
The plaintiff will recover his costs against ithe defendant, Menninger. 
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PROCEEDINGS OF T H E  SUPREME COURT, AND OF THE 
BAR OF NORTH CAROLINA I N  RESPECT TO T H E  MEM- 
ORY OF T H E  LATE JUSTICE BOYDEN, OF T H E  SUPREME 
COURT, I N  THE SUPREME COURT ROOM, JANUARY 
BTH, 1874. 

In  accordance with a previous notice, a t  1 o'clock, p.m., January 
28th, 1874, the members of the legal profession in attendance on the 
Supreme Court, and resident and sojourning in the city of Raleigh, 
assembled in the Supreme Court room for the purposc of giving 
expression to their feelings in regard to the death of the Honorable 
Nathaniel Boydcn, late an Associate Justice of the Supreme Court 
of North Carolina, who has died sincc the last term of said Court. 

There were present, Chief Justice Pearson and Associate Justices 
Read, Rodman, Settle and Bynum, of the Supreinc Court; Attorney 
General Ikg rove ,  Judges Cloud and Moore, of the Superior Court; 
and Attorneys W. II. Bailey, Col. S. 13. Spruill, J. T. Carson, Josiah 
Collins, T .  G. Wilson, H. W. Guion, Gen. It. Earringer, A. M. Lewis, 
J. M. McCorkle, Jas. Masten, Gen. A. M. Scales, M. A. Moore, R. F. 
Armfield, Wm. M. Shipp, W. P. Williamson, D. G. Fowle, Hon. W. H. 
Rattle, Hon. W. N. H. Smith, D. Schenck, D. M. Carter and S. A. 
Ashe. 

On motion of J. H. Wilson, Esq., the Elon. R. M. Pearson, was called 
to the chair, and R. F. Armficld appointed Secretary. 

On molion of J. H. Wilson, Esq., a committee of five, consisting of 
J. H. Wilson, Hon. W. 11. Rattle and Judges Moore, Bynum and Cloud, 
wcrc appointed by the chair to present resolutions expressive of the 
feelings of the meeting. The committee ret,ired, and after consultation 
returned, and through their chairman, J .  H. Wilson, Esq., presented 
to the meeting the following:- 

The death of Hon. Nathaniel Boyden, one of the Justices of this 
Court, which took place in the month of Novembei last, demands 
from us an expression of our views as to his character and a tribute 
of respect to his memory. He was a distinguished citizen of this State, 
and in his death this Court has sustained the loss of a learned, able and 
efficient member thereof. Possessed of a strong natural mind, well 
balanced, improved by culture and of untiring industry, energy and 
persevercnce, characterized by a high standard of moral rectitude 
of deportment and fidelity to the intcrest committed to his charge, with 
a strong moral courage which prompted him never to shrink from the 
performance of any duty, his career in life was crowned with success. 
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At the age of twenty-six he settled in this State, far away from his 
native place and kindred, without money and without friends. While 
qualifying himself for the practice of his profession, he earned his 
support by teaching a country school. After obtaining his license he 
engaged in his professional pursuit in competition with such eminent 
members of the bar as Ruffin, Murphy, Nash, Settle, Yancey, Shepherd 
and the Moreheads, and subsequently in the circuit to which he re- 
moved in competition with the Messrs. Burton, Caldwell, Alexander 
and Osborne, all of whom he survived; and being well grounded 
in the principles of the law, he always sustained himself and attained 
professional success. Distinguished as he was as a jurist, whose 
example as  such for learning, industry and fidelity to the interest 
committed to his charge, is worthy of imitation by the junior members 
of the profession, he was likewise distinguished in the p r i ~ a t e  walks 
of life. Possessed of a kind and tender heart, a sympathizing nature, 
he was always ready to aid the poor and distressed. As a husband 
and father, he was kind and affectionate. To crown all, he was a 
christian gentleman. Thus has our lamented friend "come to his grave 
in a full age, like as a shock of corn cometh in his season." Notwith- 
standing this is true, still his death is an admonition to us all. "Be ye 
therefore readv also; for the Son of Man cometh a t  an hour when we 
think not." 

Judge Boyden was born in Conway, Mass., on the 16th of August, 
1795, and was in the 78th year of his age a t  the time of his death. 
H e  was the son of John Boyden and Eunice Hayden, his wife. He 
was a soldier in the war of 1812. He entered Williams College in 
1817, where he spent his Freshman year, having been prepared for 
college under the instruction of Cr. Edward Hitchcock, of Deerfield 
Academy, in Massachusetts. He graduated a t  Union College, New 
York, in July, 1821. He commenced the study of the law while in 
college, and after his graduation prosecuted the study of law in the 
offices of Judah Yearby and Hon. Moses Hayden, of New York. He 
came to North Carolina in 1822, and took up his abode in Guilford 
County. He obtained Iicense to practice law in the courts of this 
State in December, 1823, and settled in Stokes County, near German- 
town. He resided there until 1832, when he removed to Surry County. 
He represented that county in the House of Commons in 1838 and 
again in 1840. I n  1842 he removed to Salisbury, where he continued 
to  reside until his death. He represented Rowan County in the State 
Senate in 1844, and in 1847 was elected a member of the 30th Congress. 
At the expiration of his term he declined a re-election. From that 
time until he was raised to the Bench, he was actively engaged in the 
practice of his profession, having a circuit of twelve counties. H e  
regularly attended this court for more than thirty years. In  1865 he 



APPENDIX. 

was elected a member of the State Convention. In  1868 he was elected 
a member of the 40th Congress, and in 1871 was appointed a Judge of 
this Court, which elevated position he held a t  the time of his death. 
During his residence in Stokes County he married Ruth, daughter of 
Hugh Martin, Esq., by whom he had several children. She died in 
1844, and in December, 1845, he married Mrs. Jane C. Mitchell, 
daughter of the late Archibald Henderson, one of the most distinguished 
lawyers the State has ever produced. By his second wife he had one 
son, who survives him. In  1851 he connected himself with St. Luke's 
Episcopal Church, in Salisbury, and continued his connection therewith 
until his death. In  the summer of 1873 he attended the Annual Com- 
mencement a t  Union Collcge, his alma mater, being the 52nd from the 
time of his graduation, and met there but one person who was a mem- 
ber of the institution a t  the same time with himserf. 

As a tribute of respect to our deceased friend, 
Be i t  resolved, 1. That  a copy of the proceedings of this meeting be 

sent to the family of the deceased by the Chair. 
2. That a copy of the proceedings be presented to the Supreme 

Court, and also to the Superior Court for the county of Rowan, with 
a request that  they be spread on the minutes of said Courts. 

The above were unanimously adopted by the meeting. I n  presenting 
the resolutions, Mr. Wilson delivered a fervent and eloqucnt eulogium 
upon the character of Judge Boyden, whom he said he had known for 
more than thirty years. He s p ~ k e  of his great ability, his indomitable 
energy and perseverance, which had enabled him to achieve such 
success a t  the Bar; of his wonderful memory, which could retain the 
evidence in the largest and most complicated causes without ever 
taking a note; of his virtues, public and private, which he commended 
to the imitation of the younger members of the profession. Mr. Wilson 
was followed by T. J. Wilson, Esq., who had practiced with Judge 
Boyden for more than twenty years; by W. H. Bailey, Esq., who had 
been his law partner, and by Judge Cloud, who had been his law stud- 
ent and lived in his family. All these gentlemen paid eloquent and 
feeling tributes to the memory of the deceased, expressed their admi- 
ration for him as a man and a lawyer, and their sense of the great loss 
the profession and the State has sustained by his death. 

On motion of Hon. W. H. Battle, i t  was ordered that  a copy of 
the proceedings of this meeting be presented to the Supreme Court 
by the Attorney General, with a request that they be spread upon the 
minutes of the Court; that a copy be forwarded to the Superior Court 
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of Rowan, the county of the late residence of Judge Boyden, with a 
like request, and that  a copy be sent to the widow and family of the 
deceased. 

On motion, the meeting adjourned. 
R. M. PEARSON, Chairman. 

E. F. ARMFIELD, Secretary. 
SUPREME COURT ROOM, 

JANUARY 29, 1874. 
On the opening of the Court, Attorney General HARGROVE arose and 

said: 

May it please your Honors: 
On yesterday a meeting of the Bench and Bar of North Carolina, 

now in the city of Raleigh, adopted resolutions respecting the memory 
of the Hon. Nathaniel Boyden, deceased, late a t  Associate Justice of 
this Court. It was devolved upon me to present the resolutions of 
the meeting to your Honors, and request that they be spread upon 
your minutes. 

My acquaintance with Justice Boyden began when I was a student 
at Rockford, in the county of Surry, attending the law lectures of the 
present Chicf-Justice. Thc deceased was then in the full tide of prac- 
tice, and one of the most accomplished and successful advocates in 
North Carolina. 

I well remember with what intense interest, I ,  a t  that period, listened 
to his eloquent and effective efforts for his clients before the Court 
and jury, (in the old court house of Surry,) and observed and won- 
derd at  his skill in the argument and conduct of his causes. He was, 
indeed, a faithful advocate, a distinguished jurist, a lover of his 
country and government, and better than all, a Christian gentleman. 
But he, who was so lately amongst us, in all that remarkable buoyancy 
of spirits and mental activity with which he was blessed, and who 
was worthily enjoying the honors of a place on the highest judicial 
bench in this State, like his illustrious and learned predecessors, who 
in times past have filled the same position, he, too, has gone. 

The memory of his virtues remains with us, and may well serve to 
incite others to follow in the paths of professional usefulness and 
integrity. I concur most heartily in the sentiments herein expressed; 
and, now, in behalf of the meeting of the legal profession, I move 
your Honors, that these resolutions be entered upon the records of this 
Court, and that the Court do now adjourn in respect to the memory 
of the Hon. NATHANIEL BOYDEN, deceased. 

To the remarks of the Attorney General, Chief Justice PEARSON re- 
plied as follows: 

The members of the Court concur in the resolutions adopted a t  the 
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meeting of the profession. The Court will order the proceedings to be 
spread on the record. 

Nathaniel Boyden was no ordinary man; be came upon the bench a t  
an advanced age; but his quickness of perception, retentive memory 
and astonishing energy, (he was never idle for a moment,) had enabled 
him, during a long attendance a t  the bar, to  acquire a great store of 
practical knowledge of his profession; and he was a very able and 
eficient member of this Court. 

We regret his loss, both as an Associate Justice and as a friend. We 
will cherish his memory as one whom we admired for his talents and 
loved for his manly virtues. 

The Court will stand adjourned until to-morrow a t  10 o'clock, a.m. 
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ABATEMENT. 
1. A suit that  has abated by the death of the principal in a Sheriff's bond, 

cannot be revived against the sureties, when the original summons was 
never served on the sureties. Erwin v. Lawrence, 282. 

2. Under C. C. P. Sec. 64, Sub. secs. 3 and 4, a n  action does not abate by 
&he death of the plaintiff, unless so adjudged by the Court. That sec- 
tion invests the presiding Judge with plenary powers in the premises, 
which is not the subject of revision by this Court, unless there ap- 
pears a n  abuse of those powers. Baggarly v. Colvert, 688. 

See EJECTMENT, 1. 

ACCEPTANCQ 
See BILLS, BONDS, ETC., 11,16. 

ACCOUNT. 
See PLEADING, 2, 3. 

ACTIONS, CIVIL. 
1. A complaint seeking to charge the lessee of the N. C. Railroad with 

damages, for refusing to transport the complainant, to whom the lessor 
of said road had issued a free pass for life, not alleging any obliga- 
tion on the part of the lessee, by contract or otherwise, to carry the 
complainant over the road, free: Held to be bad on demurrer, and 
that  the Judge below was right in  dismissing it. Turner v. R. R., 1. 

2. The free pass given by the lessor, the N. C. Railroad Company, was only 
a license, without any consideration in law, which that  Company could 
revoke a t  pleasure, and did revoke by leasing the road to the defend- 
ant.  Ibid. 

3. The North Cnmlina Railroad Company, a s  well by its charter, Act of 
1848 and 1849, Chap. 82, and the supplemental Acts thereto, as  upon 
general principles, has the power to deposit or loan its surplus funds, 
and of course may bring the necessary actions to recover the sums 
loaned. R. R. v. Xoore, 6. 

1. When the question of the right, o r  title to  a n  office is put  in  issue, man- 
damus is not the form of action, the appropriate remedy being a n  
action in the nature of a quo warranto; nor will mandamus lie, when 
two persons claim the duty adversely to each other, against a third 
party. Brown v. Turner and Howerton, 93. 

3. Any person having a right to office, can, in  his own name, bring a n  
action for the purpose of testing his right against one claiming ad- 
versely. Ibid. 

6.  A person who is rightfully entitled to a n  office, although not in  the 
actual possession thereof, has a property therein, and may maintain 
a n  action for money had and received, against a mere intruder, who 
may perform the duties of such ofice for a time and receive the fees 
arising therefrom; and such intruder cannot retain any par t  of the  
fees a s  a compensation for  h k  labor. JZowertm v. Tate, 161. 
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7. The right of action accruing upon the following instrument: "This is to 
show tha t  half the hire of Randall hired to  Larkin Brooks is Moses 
Jones, December 29th, 1853," did not arise until a demand and refusal, 
a t  which time the statute of limitations began to run. Jones v. Woods, 
447. 

8. An action for  deceit in the sale of a mule-an action ex delicto under the 
old system-is not within the jurisdiction of a Justice of the Peace, as 
provided in Art. IT,  Sec. 33, of the Constitution. Bullinger v. Yar-  
shall, 520. 

9. Action against a Board of County .Commissioners must be brought to  the 
Superior Court of the county wherein those Commissioners reside. 
Commissioners v. Commissioners, 657. 
See CONTRACT, 7, 8. 

ACTION, CRIMINAL. 
See INDICTMENT, 2,3,  5. 

ACTION E X  DELICTO. 
See ACTION, CIVIL, 8. 

ADVANCEMENT. 
See DESCENTS, 2. 

ADMINISTRATOR DE BONIS NON. 
See EXECUTORS AND AD~EINISTRATOI~S, 3, 4. 

AGENT. 
See EVIDENCE, 2,11, 12. 

Ex'as., ETC. 

AGREEMENT. 
1. I f  a plaintiff has, by his promise to compromise and take less than the 

whole of his demand, induced any other creditor to accept a composi- 
tion and discharge the defendant from further liability, he cannot 
afterwards enforce his claim, since i t  would be a fraud upon that 
creditor. Hayes v. Davidson, 573. 

2. An agreement to accept a less sum, does not bar  a demand for a greater, 
when there is no other consideration. Ibid. 

3. I n  1861, A, the heir-at-law of B, administered on his estate; in  1862, less 
than two years, A, a s  heir-at-law, agrees to sell certain lands belonging 
to the estate of B, to  C, receiving a t  the time the full value for it, but 
executed no deed for said land until the year 1864. I n  a n  action to sell 
this land for assets to pay B's debts: I t  was held, that  although the 
agreement to sell in 1862, might have been defeated by B's creditors, 
the deed to C from A in 1864 for the same land was valid. Donol~o 
v. Pattersolz, 649. 

4. Ileld, further, that  the Act restraining the heir from selling the land of 
his ancestor within two years, Rev. Code, Chap. 46, See. 61, is not a 
statute of limitation, which was suspended by the Act of 1861, Chap. 4 ;  
nor is i t  affected by the Act of 1863, Chap. 43, which provides that  in 
computations of time for  the purpose of applying any statute, limiting 
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any action or suit, or any right or rights, or for  the purpose of raising 
a presumption, etc., the time elapsed since the 20th day of May, which 
was in  the year 1861, or which may elapse until the end of the war. 
shall be excluded from the computation. Ibid.  

See PAYMENT, 1. 

AMENDMENT. 
See PLEADINGS, 4,5. 

" PRACTICE, 22. 
" PRACTICE, CRIM., 4. 

APPEAL. 
I n  a n  appeal to this Court, i t  is the duty of the appellant to cause to  be 

prepared a concise statement of the case, embodying the instructions 
of the Judge a s  signed by him, if there be any exceptions thereto, and 
the requests of the counsel for instructions, if there be any exception 
on accohnt of the granting or withholding thereof, and stating sepa-' 
rately in articles numbered, the errors alleged. The appellant cannot 
except to the charge of the Judge on the trial below for the first time in 
this  Court. Rampson v. R. R., 404. 

See CLAIM AND DELIVERY OF PERSONAL PRO PERT^, 2. 
" NEW TRIAL, 5. 
" PRORATE COURT, 2. 

ARBITRATION AND AWARD. 
1. An agreement that  a n  award shall be a rule of Court is merely a n  agree- 

ment to confess judgment according to the award when it shall be 
made. If the parties referring their matters in  controversy have no 
suit in  Court, the Court will not compel a performance of their agree- 
ment by attachment, a s  i t  will if the subject matter has  been brought 
in  Court or otherwise. Luvk v. Clayton, 184. 

2. The effect of a reference to arbitrators is very different from that  of a 
reference under the Code. Arbitrators may choose a n  umpire; they 
a r e  not bound to find the facts separately from their conclusions of 
law ; and their award may be general, thus "that plaintiff recover 
$ and costs." Ibid.  

ARREST O F  JUDGMENT. 
See PRACTICE, CRIM., 1. 

ASSAULT AND BATTERY. 
See JUSTICES OF THE PEACE, 3. 

ASSIGNEES. 
See BILLS, BONDS, ETC., 6, 6. 

ATTACHMENT. 
Where judgment has been obtained in a n  attachment against a company 
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upon a fraudulent demand, sued by a wrong name, and having no 
notice of the action, such judgment should be set aside and the com- 
pany allowed to plead, although the same was known by one name a s  
well a s  another. Deep River Copper Go. v. Martin, 300. 

See ARBITRATION AND A ~ A B D ,  1. 
" SUPREME COUBT, 2. 

BANKS. 
See CONTBACT, 4. 

BASTARDS. 
See WILLS, 4. 

BILLS, BONDS AND PROMISSORY NOTES. 
1. The value of a promissory note, dated March, 1863, payable on demand, 

is the sum due upon applying the legislative scale a t  the time the note 
was made, and not when payment was demanded. Stokes, (Neale,) 
v .  Cowles, 124. 

2. If a statute declares a security void, i t  is void in whosesoever hands it 
may come. If,  however, a negotiable security be founded on a n  illegal 
consideration, (and i t  is immaterial whether it  be illegal a t  common 
law or by statute,) and no statute says i t  shall be void, the security is 
good in the hands of an innocent holder, or of one claiming through 
such holder. Glenn v .  Bank, 191. 

3. Bonds issued and signed by the last Chairman of the County Court, after 
the adoption of the present Constitution abolishing that Court, in  pay- 
ment of the county's subscription to the capital stock of a railroad 
company made by a former Chairman according to law, which bonds 
were countersigned by the Clerk of that Court and sealed with the 
county seal, and accepted by the President of the road in payment of 
the county subscription, a r e  proper subjects of ratification, and when 
such bonds a re  ratified, they a r e  valid. Alexander v .  Commissionw8, 
208. 

4. When i t  is omitted in the Act authorizing a county to issue bonds to  pay 
its subscription to a railroad-by whom the bonds a re  to be signed an6 
issued-a succeeding Legislature has the power to amend the Act in 
this particular, nunc pro tunc, and thus render valid the action of those 
who issued the bonds without express authority. Jbid. 

5. The assignee of non-negotiable or dishonored notes, (such a s  bank bills 
protested for non-payment,) takes them subject to all equities against 
his assignor, whether he knows of them or not. Burroughs v .  Bank, 
283. 

6. A makes his note to B on the 7th of June, 1857, and on the 12th of 
August, 1860, C endorses on the back, "Pay the within to D," signing 
his name: Beld, that C was not liable either a s  an endorser or guar- 
antor, and that his indorsement merely passed the property in  the note 
to D. Crawford v. Lytle, 385. 

7. Bonds given for the loan of money to A B, to be used in purchasing a 
forge, a t  which iron was to be made for the Confederate government, 
of which fact A B was duly informed, cannot be recovered. Logan a 
Plummer, 388. 
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8. The principle established i n  m c h  cases is, that  whenever a dollar has  
been expended to destroy the life of the Republic, it shall never return 
to the pocket of the owner. Ibid. 

9, A sues B on a note, which he swears he obtained from C under the fol- 
lowing circumstances ; C hands the note to A, telling him to collect it 
if possible, and from the proceeds pay himself $800, being the amount 
of a note held by A against C, and pay over the balance to him, C: 
Held, that  the charge of his Honor below, that if they believed the 
above statement of A, the plaintiff, he had such a n  interest in  the note 
as entitled him to recover, was right, and the defendant was not 
entitled to  a new trial. WiZZey v. Gatling, 410. 

10. Held further, that  the charge of his Honor, on the issue a s  to  whether 
the note had been paid, that  if they,believed the defendant, they should 
find the note paid; but if they believed the plaintiff, they should find 
the note had not been paid, was unsatisfactory and improper, on 
account of which the defendant is entitled to a new trial. Ibid. 

11. When a defendant offers to  pay a draf t  within fifteen days, presented t o  
him by a n  agent, who communicates the offer to the holder of the draft, 
and is instructed by him to grant the indulgence, which instruction is 
told the defendant: Held, that  the offer was a continuing one, and 
that his conditional acceptance bound the defendant as  if it had been 
done when first presented. Wylie v. Bryce, 422. 

12. Mere inadequacy of consideration, without fraud or imposition, is no 
defence to a suit on a bond ; nor is i t  an objection, even when equity is 
invoked to enforce specific performance; and much less is i t  an objec- 
tion when it is invoked to relieve against a contract. Winslow v. 
Wood, 430. 

13. Where A sold a mule to B, which had a latent disease, of which it died 
within a week after sale without rendering any service of value: Held, 
in a suit against B, on the bond given for the mule, that the failure of 
consideration was no defence, and that  A was entitled to recover. I6id. 

14. The value of a note, payable on the 1st  day of January, 1866, in Confed- 
erate money, given for  the hire of slaves for  the year 1865, is the value 
of such hire for the term of hiring, although the slaves were emanci- 
pated during the time. Such contract bears interest from the 1st day 
of January, 1866. Dowd v. R. R., 468. 

15. A bond signed by the defendant before the name of the obligee or  the  
amount thereof is inserted, is not the deed of the defendant, and cannot 
be recovered, although several payments have been made theZo"n. 
Barden v. Southerland, 528. 

16. The makers of a promissory note, being indebted to A, made i t  payable 
and delivered it to B and C, administrators, for the purpose that  the  
amount of the note might be credited on a claim due their intestate 
from A: Held, that  the acceptance of the note by B and C, although 
they refused to credit A with the amount inured to his, A's benefit, 
and that  he had a right to hold the makers responsible for the amount. 
Overman v. Crier, 693. 

17. A bond payable "with interest from date, the interest to be paid an- 
nually," is due and payable from date, and does not require a demand 
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upon the obligors for  payment before suit is brought. Knight u. Bras- 
well, 709. 

18. ,4 bond for the payment of money executed in May, 1860, by the principal 
and his sureties, is by the 16th Section of the C. C. P. exempted from 
the operation of the statute of limitations, a s  contained in the Sections 
31 and 34 of the C. C. P. Ib id .  

19. Where a bond is made payable "with interest from date, the interest to  
be paid annually," the interest becoming due a t  the end of each year is 
not barred by any statute of limitation that does not bar a suit on the 
bond itself. Ibid.  

See COVENANT. 
" SURETY, 1, 2. 

BOND. 
See ABATEMENT, 1. 

BOND TO MAKE TITLE. 
1. A penal bond, conditioned to make title t o  land when the purchase 

money is paid, may be assigned, and a n  action for damages for the 
non-performance of the condition, brought by the real party in  interest. 
Utleg v. Fog, 303. 

2. I n  such suit, a note given to one of the parties to induce her to perfect 
the title by submitting to a private examination, is not a set-off or 
counter-claim. Ibid.  

See CONTRACT, 2. 
" EXC'RS and AnM'ns., 5. 

BOUNDARY. 
See Ju~GE's CHARGE, 3. 

CASE FOR SUPREME COURT. 
See APPEAL. 
" PRACTICE, 19. 
" PROBATE COURTS, 3. 

CAVEAT EMPTOR. 
See CONTRACT, 10, 11. 

CERTIORARI. 
See PRACTICE, CIV., 8. 

CHALLENGE. 
See I'RACTICE, GRIM., 5, 7. 

CHEATING BY FALSE TOKENS. 
See INDICTMENT, 4. 

CITIES AND TOWNS. 
1. The Act of 1791, Chap. 31, Sec. 1, empowering the Commissioners of the 

City of Newbern to levy faxes, a m m g  other specific purposes, "for such 
other good purposes as  the said Commissioners may judge necessary," 
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and the Act of the special session of 1866, Chap. 4, See. 3, empowering 
the Mayor and Council of said City "by all  the needful ordinances, 
rules and regulations, to secure order, health and quiet within the 
same, and for  one mile around," confer on the municipal authorities 
sufficient power to repair and build guard houses or jails. McLin v. 
Neuibern, 12. 

2. The Board of Commissioners of the town of Newbern, under the act of 
their incorporation, and the acts amendatory thereof, have the power 
to build and repair a market house. Smith v. hTewbern, 74. 

3. Where a debt against a municipal corporation has been reduced to judg- 
ment in a Court of competent jurisdiction, a peremptory mandamus 
may be properly asked for, although such judgment is dormant. Webb 
v. Beaufort, 307. 

4. The Commissioners of a town, authorized to subscribe to the capital 
stock of a corporation, upon its being so voted by a "majority of the 
 voter^ of said town qualified .Do vate for Commissioners," a r e  justified 
i n  subscribing the amount voted, if a majority of the votes cast a t  the 
election, held for that  purpose be in  favor of such subscription, al- 
though a majority of all the voters of the town did not vote. Reiger 
v. Beaufort, 319. 

5. Although there is no clause in the Constitution of North Carolina which 
expressly prohibits private property from being taken for public use 
without compensation, and although the  clause to that  effect in the 
Constitution of the United States, a p ~ l i e s  only to acts by the United 
States, and not to the governments of the States, yet the principle is so 
ground in natural equity, that  it has never been denied to be a part 
of the law of North Carolina. State v. Neuisom, 27 N. C., 50; Davis 
v. Railroad, 19 N. C., 451; State v. Q l m ,  52 N. C., 321; Cornelius v. 
Glewn, Ib., 512. Johmson v. Ran/&, 550. 

6. The Act of 1863, Private Acts, Chap. 47, authorizing the Commissioners 
of the town of Asheville to extend the streets, etc., is not unconstitu- 
tional because of the manner therein prescribed, providing compensa- 
tion to the owners of the land taken or injured by extending such 
streets. Ibid. 

7. A plaintiff, whose land has been taken by the Commissioner d a town 
for public use, waives all irregularities in the proceedings condemning 
such land, when he appeals from the assessment of damages by the 
persons appointed to assess them. Ibid. 

8. Such appeal from the assessment of damages, carries up no other ques- 
tion than the amount of the compensation which the plaintiff may be 
entitled t o ;  and the Commissioners a re  not guilty of a trespass in pro- 
ceeding with their improvements pending the appeal. Ibid. 

CLAIM AND DELIVEPY O F  PERSONAL PROPERTY. 
1. I n  action for the possession of personal property, under See. 176, C. C. P., 

a third party claiming such property, loses his right to be made a 
party to  the suit, after a lapse of three years from the filing his affi- 
dar i t  and his motion to allow him to interplead. Clemmo?zs v. Hamp- 
toll, 934. 

2. Whether such claimant can appeal from an order of the presiding Judge, 
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refusing his application to be made a garty-Quere. Ibid. 
See DAMAGEB, 4. 

ClLERKS AND MASTERS. 
I n  August, 1862, Confederate notes constituted the currency of the country. 

And a Clerk and Master, acting under a n  order of the Court to collect, 
is protected in receiving such money in payment of notes given for the 
purchase of land;  and although he had no authority to invest the 
money and would have been liable for  any loss arising from such in- 
vestment, still, having invested the same in good faith in Confederate 
bonds, equally a s  good a s  the currency itself, he cannot be held respon- 
sible for their loss, occurring by the results of the war. Mabry v. 
Engelhard, 377. 

See OFFICIAL BONDS. 

CLERK SUPERIOR COURT. 
See EXEC'RS. AND ADM'RS., 10. 
" WITNESSES, 1. 

COMMISSIONER. 
See PRACTICE, CIV., 12. 

COMMISSIONS. 
See S H E R ~ F ,  1. 

COMPLAINT. 
See INJUNCTION, 1. 

CONFEDERATE BONDS, MONEY, ETC. 
See BILLS, BONDS, ETC., 14. 
" CLERK AND MASTER. 
" EXEC'RS. AND ADM'RS., 2, 6. 
" GUARDIAN AND WARD, 1, 5 , 5 .  
" TENDER, 1, 2, 3, 4. 

CONFESSIONS. 
See EVIDENCE, 9. 

CONSIDERATION. 
(ILLEGAL) See BILLS, BONDS, ETC., 2. 
(INADEQUATE)  see BILLB, BONDS, ETO., 12. 
(FAILURE OF) BILLS, BONDS, ETC., 13. 

See CONTRACT, 9. 

CONTRACT. 
1. A and B in January, 1872, entered into a verbal agreement, that B 

should cultivate A's farm that year, A furnishing the teams and B 
labor; A was also to advance money during the year to  pay the labor- 
ers, which advances were to be a lien on B's share of the crop, and 
when the crop was gathered, A was to have two-thirds thereof and B 
one-third. I n  September, B assigned to C, the plaintiff, his interest in 
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the crop, to  secure a debt, and during the same month died ; A admin- 
istered on B's estate, and filed a lien on his par t  of the crop to secure 
the amounts he had advanced for labor, and for gathering the crop 
af ter  B's death: Held, that A, the defendant, was entitled to  be paid 
the money advanced for housing the crop; and that for the ampunt 
paid to the laborers, he was subrogated to their right of a n  inchoate 
lien on the crop in preference to  the claim of the plaintiff. NcCog u. 
Wood, 121. 

2. A sells a tract of land to B, retaining the title until the purchase money 
is paid. B makes a payment on the debt due A, and then sells his inter- 
est to C ;  A and B agree to obtain from the proper Court a decree of 
sale, which is made, the land sold and is purchased by C, ( the title still 
being retained until the purchase money is paid) who gives his bonds 
to A and B for their respective shares. C being unable to pay his 
bonds, A brings this action against the other parties, asking for a 
sale of the land, and the proper distribution of the purchase money; 
the land is sold and A becomes the purchaser, B claiming a pro ra te  
share of the proceeds of sale : Held, that  B until he paid the debt to A 
for  the first purehase, was entitled to no part of the proceeds of sale; 
and further, that if the land sold for more than B owed A, B was 
entitled to the surplus and the surrender of his note ; if i t  sold for less, 
B's note must be credited with the amount it did sell for. Elliott u. 
Robards, 181. 

3. When a bargain is made for the purchase of goods, and nothing is said 
about payment or delivery, the property passes immediately, so a s  to 
cast on the purchaser all future risk, if nothing remains to be done to 
the goods, although such purchaser cannot take them away without 
paying the price. 

Therefore, a levy of a n  execution on a horse which had been sold but not 
delivered, a s  the property of the purchaser of such horse, was valid. 
Jenkins u. Jarret t ,  255. 

4. I n  a suit between two banks for the recovery of $19,331, i t  is agreed by 
the debtor bank to pay one-half of said debt and interest in cash, and 
to satisfy, pay and discharge the balance by paying over to the other 
50 per cent of its assets a s  they a re  collected, and as  may be sufficient 
therefor, the creditor bank agreeing to accept such payment and agree- 
ment a s  to the remainder, in "full satisfaction, payment and discharge 
of the suit and of all matters controverted therein or appurtenant:" 
Held, that  this agreement was in effect an assignment of one-half the 
assets of the debtor bank, a s  a security for its remaining indebtedness. 
Perrg 9. Bank, 309. 

5. Held further, That  such assignment not being registered, was void 
against a creditor of the bank making the assignment; and that the 
creditor acquired a lien on the choses in action assigned, a s  soon a s  the 
Court below condemns them to his use. Ibid. 

6. I n  a n  action to recover the stipulated price of certain castings, the de- 
fendant can show that  the castings were not such a s  he contracted for, 
and were not suited to the purpose for  which they were designed; and 
the jury, in  their verdict, can allow the defendant the dilfer&n@*oi 
value between the castings delivered alld those contracted for. :Bode  
u. Rea, 559. 2 , ,  a , .  
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7. I n  such case the defendant, by receiving the castings, so that  he cannot 
return them, does  LO^ abandon his right either to sue for a breach of 
contract, or to insist, in his defence, on a reduction of the price agreed 
to be paid. Ibid. 

8. Any third person, who without lawful justification, induces a party who, 
fo r  a consideration, has contracted to render personal serrice to an- 
other, to quit such service and refuse to perform his part of the agree- 
ment, is liable to the party injured in damages. Haslcins v. Royster, 
601. 

9. That  the consideration of a contract is too small, or its terms unreason- 
able, will not justify a Court, for  the benefit of a third person not a 
party thereto, in setting such contract aside; nor is the fact that one 
of the contracting parties is appointed to decide a s  to the performance 
or  non-performance of certain conditions, a sufficient cause for  an- 
nulling and setting aside the same. Ibid. 

CONTRACTS. 
10. I n  contracts for the sale of land, it  is the duty of the purchaser to guard 

himself against defect of title, quantity, incumbrance and the like; if 
he  fails to  do so i t  is his own folly, for the law mill not afTord him a 
remedy for the consequence of his own negligence. Etheridge v. Ver- 
n o ~ ,  713. 

11. If ,  however, representations a re  made by the bargainor, which may be 
reasonably relied upon by the purchaser, and they constitute a material 
inducement to the contract, and a re  false within the knowledge of the 
party making them, and they cause damage and loss to the party rely- 
ing on them, and he has acted with ordinary prudence in the matter, 
he is entitled to relief. Ibid. 

See ACTIONS, CIV., 1. 

OOUNSEL. 
,See PBACTICE, GRIM., 3. 
" WITNESSES, 2,3. 

OOUNTER-CLAIM. 
A claim for services alleged to be illegal, when once adjusted and allowed 

by the parties in a settlement, cannot be set  aside for it8 alleged ille- 
gality, when presented by defendant a s  a set-off to  the demand of the 
plaintiff's assignee. Luslc v. Patton, 701. 

See BOND TO MAKE TITLE, 2. 

COUNTIES. 
Where a plaintiff holds a debt against a county, contracted since the adop- 

tion of the Constitution, for  the ordinary and necessary expenses of 
the county, and where the county bas the means to pay the debt, such 
plaint= is entitled to a peremptory mandamus, and it  was error in the 
Court below to refuse it. U z z b  v. CommissZonera, 564. 

(SWSCBIPTION BY) See BILLS, BONDS, ETC., 3, 4. 

W-Y COURT. 
See BILLB,  BOND^, ETC., 3. 

COUNTY C O ~ S I O ~ B B ,  1. 
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COUNTY COMMISSIONERS. 
1. When a matter is voluntarily settled by the act of the parties, in the ab- 

sence of fraud or mistake, i t  must be deemed settled forever. 
Therefore, Where thc County Court of a county, in the year 1862, a p  

pointed an agent to borrow money and purchase salt for the families of 
soldiers then in the Confederate army, and in 1867 ordered the agent to 
pay to the person from whom the money was borrowed a certain sum, 
which Fas done, the Board of Commissioners of such a county cannot 
recover back the money so paid by the agent. Commissioners v. b'ettep, 
426. 

2. I n  an action againsi the Board of Commissioners of one county, brought 
to the Superior Court of a n  adjoining county, objection to the venue 
must be taken in that Court;  otherwise the objection will be consib 
ered a s  waived. Edwards v. Commissioners, 551. 

3. A creditor of a county cannot be compelled either by the Legislature or 
by the Board of Commissioners to "bond" his debt and wait five years 
for  its ultimate satisfaction; such creditor is entitled to a peremgtom 
mandamus. Ibid. 

4. When a few of a class a re  permitted to sue for a whole class, and espe  
cially when permitted to sue for the public, they will not be allowed 
technical advantages which involve a breach of faith. 6treet v. Corn- 
missioners, 644. 

5. Therefore, i t  is no good defence to a suit on the bonds issued to pag for 
stock subscribed for by a county in a certain railroad, that the agenb 
authorized to make such subscription, instead of subscribing for the 
stock himself, purchased the same from a third person. Ibid. 

6. Nor is it a valid defence that the county issued its own bonds to pay 
such subscription instead of negotiating a loan, a s  empowered to do by 
the Act. Ibid. 

7. When by the Act authorizing a county to subscribe for stock in a rail- 
road, it is provided that such county may "levy such taxes annually ag 
may be sufficient to pay the amount of such loan and interest thereon," 
the Board of Commissioners of the county have the power to 1a.r a tax 
of $2 on every $100 of property. Ibid. 

8. Equity will enjoin no one to make an iniquitous defence: Therefore, a 
Board of County Ccmmissioners a re  not compelled to plead the statute 
of limitations, even when such plea would be a valid defence. IMd. 

See ACTIONS, C I ~ . ,  9. 

'' TAXEB, 2, 3. 

COURTS O F  EQUITY. 
See JUBI~DI~TIOX, 1. 
" PRACTICE, 13. 

COVENANT. 
A enters into a covencnt to purchase of B certain lands, a t  the price of 

$2,500, to be paid by the surrender to  B of a note held by A against him 
for $1,700, payable in specie or its equivalent, and A promising to pay 
(or  secure) the balance of the purchase money for  the land to 0: 
Held, that  A was not entitled to  any premium on the note for $1,70g 
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agreed to be surrendered, a s  by the agreement to  surrender, the value 
of that  note a s  well a s  the price of the land was determined by the 
parties. Jarratt v. Wilson, 401. 

Bee EASEMENT, 3. 

CREDITORS. 
See AOBEEMENT, 3. 

CREDITOR'S BILL. 
See EXECUTORS AND ADMINISTUTORS, 15,16. 

CROP. 
See CONTBACT, 1. 

DIWIAGES. 
1. I n  a suit for  damages, for an injury to  plaintiff's land by ponding water 

upon it ,  the defence relied on being a n  easement by prescription to 
pond water back by the erection of a new dam in place of an old one, 
and  the plaintiff replying to such defence, that  the new dam was high- 
e r  and tighter than the old one. and that  thus the easement was es- 
eeeded: Held ,  that  the issue submitted to the jury a s  to the height 
of the new dam, and a s  to whether from such height over the 
height of the old dam the plainti@ was endamaged, are not suffi- 
ciently responsive to the allegation and denial in complaint and 
answer, and that  the jury should find, whether or not the defendant 
has exceeded his easement, and ponded water back further than 
h e  had a right to do by prescription.-Jenkins v.  conk^, 353. 

2. Plaintiff going to defendant's warehouse after goods, stops his wagon 
on a track nearest the platform, and next to the main track, over 
which the mail train passes, so near thereto a s  to be in the way of 
the engine: Held,  in a suit to recover damages for the destruction 
of his wagon by the engine, that  his Ioss is the result of his own 
negligence, and that he had no right to recover. M u r p h v  v. R.R., 437. 

8. The value of property taken under process, should be assessed a t  the 
time of trial, as  the taker should have the option of returning the 
property so taken, or of paying its assessed value. If the price of 
the  property taken has fallen in  the time, the jury should include 
the difference in  their assessment of damages for the detention. 
Insurance 00. a. Davis, 485. 

See CITIES AND TOWNS, 78. 
" CONTUCT, 6. 

DECEIT. 
See ACTIONS, CIVIL, 8. 

D%ICLARATIONS. 
See EVIDENCE, 2, 5, 10, 14. 

r n B D S .  
6, :*I .%. 3h take t h e  acknowledgment and p r i ~ a t e  examination of a $me mw9-t 
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t o  a deed conveying her land is a judicial act, and when duly taken, 
the deed so  acknowledged is a n  assurance of record, like p fins in 
England. Paul v. Carpenter, 502. 

2. An acknowledgment and private examination taken by the Provost 
Marshal of the city of Newbern, while that  place was in posse8sloIl 
of the United States military authorities, in  the absence of fraud 
and  the like, is good, having a similar effect with foreign judgments 
Ibid.  

See JUDGES CHARGE, 3. 
" PLEADING, 6. 

DEED IN TRUST. 
Since the statute of 1829, deeds in trust and mortgages, a re  of no 

validity whatever, as  against purchasers for value and creditors, 
until they a r e  registered; and they take effect only from and after 
the registration. 

No notice, however full and formal, will supply the place of registra; 
tion. Robinsort, u. Willoughby, 359. 

DEMAND. 
See ACTIONS, CIVIL, 7. 

DEMURRER. 
See ACTIONS, CIVIL, 1. 

DESCENTS. 
1. A died seized and possessed of real and personal estate, leaving him 

surviving three grand-children by a son and five by a daughter-the 
son and daughter having died before A : Beld, that under rule 3, Bat. 
Rev. chap. 36, the grand-children represent their ancestors, and take 
the estate per stirpes and nor per cupita. Crump v. Paucett, 345. 

2. And a s  the parties take by representation, i t  follows that  any advance- 
ments made to the ancestors must be accounted for. Ibid.  

DILIGENCE. 
See  EXECUTORS AND ADMINISTRATORS, 1, 2. 
" GUARDIAN AXD WARD, 3. 

DISTRIBUTEES AND DISTRIBUTION. 
See EXECUTORS, &c., 13, 14. 
'' DESCENTS, 1. 
" PROBATE COURTS, 4. 

DOWER. 
See 'SALE OF LANDS FOR ASSETS, 1. 

DRAINING WET LANDS. 
See EASEMENTS, 1, 2. 

EIASEMENTS. 
1. When upon the petition of one or  more parties, under the Act of 1795, 

(Rev. Stat. Chap. 40,) leave was granted by the County Court to 
cu t  a canal across the land of another for  the purposes of dra ihge ,  
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t h e  petitioners and their assignees, upon the report of the jury pro- 
vided for in  said act being confirmed, acquire not merely a n  ease- 
ment but title in fee to the land condemned. Torfleet v. Crornwell, 
634. 

2. The right of the State to condemn land for drains rests on the same 
foundation a s  its right in cases of public roads, mills, railroads, 
schoolhouses, &c. The Acts granting such powers a r e  not unconsti- 
tutional. Ib id .  

3. Where a covenant is not to be performed on the land, but concerns it, 
the covenant will be enforced against an assignee of the covenantor 
with notice. Ibid.  

4. If  the party from whom an assignee purchases cannot complain of a n  
alleged misuser of a n  easement, the assignee cannot, a s  he stands 
in the shoes of him from whom he purchased. Ib id .  

See DAMAGES, 1. 

EIJECTMENT. 
1. An action of Ejectment does not abate by the death of the lessor of 

the plaintiff, and there is no necessity to make the heirs of the les- 
sor parties to the suit, escept to make such heirs liable for costs, the 
snpposed lease being in no way affected by the lessor's death. 
ilfclenzan v. UcLcod. 364. 

2. In  the old action of Ejectment, the fiction of a "lease, entry and 
ouster," was adopted merely for the sake of saving the trouble and 
expense of making a lease and entry;  therefore, no lease can be set 
out in the declaration, which could not have been made a t  the time 
the action was commenced. Ib id .  

ELECTION. 
See PAYXENT, 2, 3. 

EQUATION OF TAXATION. 
See TAXES, 2, 3. 

r n R O R .  
See P~ZACTICE, 14. 

ESCHEAT. 
See WILLS, 4. 

ESTOPPEL. 
See AGREEMENT, 2. 
" SHERIFF'S SALE, 3. 

EVIDENCE. 
1. In  a n  action, brought to subject certain lands (purchased by defend- 

ant,) to the operation of an alleged verbal trust, to set up which it 
Is  material that all of certain parties contributed to the payment of 
the debt charged upon the land, evidence tending to show that one of 
such parties paid nothing towards said debt, and claimed no interest 
in  the land, is material and admissible, and that his Honor erred 
in excluding it  on the trial below. Taylor v. Dudleu, 146. 

2. What  a n  agent says or does, within the scope of his agency, and while 
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engaged in the very business, is  evidence for  o r  against his principal 
His  declarations made subsequently a s  to what he had done, is na& 
evidence, though he  may continue still to act  a s  agent generally, o r  
other matters. McComb V. R.R., 178. 

3. The rule that  when two witnesses of equal credibility swear aflhma- 
tively and negatively a s  to a certain issue, credit is given to be the  
affirmative statement in preference to the negative, is not a rule of! 
law to be laid down by the Court, and it  was no error in the Judge 
to refuse so to charge. Glenn v. Bank, 191. 

4. When a party to a suit, who is in interest really a plaintiff, but  a p  
pears a s  a party defendant, gives evidence a s  to a transaction with a 
deceased testator, i t  renders competent the evidence of a eo-defendant, 
touching the same transaction a s  provided for  by sec. 343, C. C. P. 
Redman v. Redman, 257. 

6. I f  the declaration of a testator made in his lifetime, not in  the prea- 
ence of the defendant, could not be given in evidence, because of hfs 
not being permitted to make evidence for himself, his administrator 
will not be allowed to prove such declarations after his death. Ibid. 

6. The entries on the record, that certain exceptions were to be "passed 
upon by the Court," a s  of this term, followed by the judgment of the 
Court, a re  conclusive of the waiver of a jury trial by the partierr, 
and cannot be impeached. Maswell v. Maxwell, 267. 

7. A plaintiff being examined in his own behalf, and swearing that  the  
defendant promised to pay a certain debt, the defendant swearing 
that he made no such promise, both witnesses being of equal credl- 
bility, is  not entitled to have the jury charged by the Court, that a s  
a rule of evidence, the positive testimony was entitled to more weight 
than the negative testimony. Smith v. McIlwaine, 287. 

8. Such rule is subject to so  many exceptions, a s  not to be of much practi- 
cal use; and if carelessly administered, may work much mischief. Ibid. 

9. The prosecutor, a white man, the employer of the defendant, a colored 
man, goes to the field where the defendant is a t  work, with 'two 
other white men, and tells him that he has lost a hog, a t  the time 
saying "I believe you a r e  guilty-if you are, you had better say so ;  
if you a re  not, you had better say that," and the defendant confesses 
his guilt: Held, that  the confession was made under the influence 
of hope or fear o r  both, and under the circumstances was inadmi5 
sible. state  v. Whitfield, 366. 

10. The acts and declarations of a vendor, while in possession of the p r o p  
erty sold, are  competent, both to prove the fact of possession and 
control, and to qualify the extent and purpose of the possession. 
Kirby v. Hasten, 540. 

11. Evidence of what a n  agent said in regard to a transaction already 
passed, but while his agency for  similar objects still continued, ia 
not admissible to prove the contract itself, although it is competent 
to  contradict the statement of the agent that  no such contract wae 
made. stenhouse v. R.R., 542. 

12. If such evidence is, af ter  objection, received generally, without corn 
fining i t  to  the contradiction af the statement of the agent, it Is 
error, and entitles the party objecting to its reception to a new 
trial. Ibid. 
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13. The deed from a sheriff to the purchaser of land sold under a Ten. ex., 
is evidence on a question of title, notwithstanding there is  endorsed 
on such ven. em. a memorandum that there was "no sale for want of 
compliance." Maynard v. Moore, 546. 

14. A sues B for assisting C to remove from the  State, alleging such re- 
moval to have been for the purpose of defrauding C's creditors, of 
whom A was one the declaration of C. contained in a letter to A 
is not evidence against B, unless the complicity of B and C be 
established aliunde, and such declarations cannot be received to 
prove such complicity. Bryce v. Butler, 585. 

15. Because the presiding Judge, after objection, permitted the plaintiff 
to read the body of a letter which was unimportant and irrelevant, 
is no reason that  he should permit the reading of the postscript, 
which was relevant, upon the ground that  when part of a declara- 
tion is received as  evidence, the party is entitled to have the whole 
thereof go to the jury. Ibid. 

See EXEC'RS AND ADM'RS, 3 ;  
" GUARDIAN AR'D WARD, 6 ; 7 ; 
" NEGLIGENCE, 1, 2; 

EXCEPTIONS. 
See APPEAL; 
" PRICTICE, 3, 4, 17. 

EXECUTIONS. 
1. Where a n  execution, issued from the County Court in  1861, and reg- 

ularly thereafter until the Spring Term, 1867, of the Superior Court, 
to which Court it  was transferred under the ordinance of the 23d of 
June, 186G, but no motion made a t  said Spring Term, 1867, to docket 
in the Superior Court, and the same wps not re-issued until December 
(Special) Term, 1865, such execution lost its lien on the land levied 
upon, and a sale of the land by virtue thereof, conveyed no title. 
Brenz v. Jamieson, 566. 

2. Where the name of one or more of the defendants is omitted in a n  alias 
execution, regularly issued before that  time and levied on the land 
of such defendant, the omission is fatal, and a sale of the land under 
such execution is invalid. Ibid. 

See CONTRACT, 3 ; 
" JODGMEKT. 
" SHERIFF, 1, 3 ; 
" SHERIFF'S SALE, 1, 3, 4 ;  

" SUPEBIOR COURTS. 

EXECUTORS AND ADMINISTRATORS. 
1. That  a defendant, an administrator, did not attempt to  collect a debt 

for  more than eighteen months after i t  fell due, does not waHant 
the legal inference of a want of due diligence on his part, without 

* .  a finding of the further fact, that the obligors were men in failing cir- 
cumstances, so a s  to call for active diligence in the collection, ox 
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t h a t  the condition of the estate required immediate colkction, i n  
order to pay off pressing demands and save costs. Keelzer v. Finger, 
35. 

2 Nor does it amount to a want of due diligence, t h a t  the defendant 
caused a levy to be held up for three years af ter  judgment, and then 
directed the execution to one of the defendants therein, which was 
not kept up and perfected a s  a lien, unless i t  is also found that it was 
for  the interest of the trust fund, that  the debt should hare been 
collected in  1863-'64, in Confederate money, or else that  the circum- 
stances were such that the defendant should have taken upon him- 
self the odium of demanding specie, or that  the defendant i n  the 
exercise of due diligence, should have foreseen the fact that a t  the 
close of the war there was to be a military order forbidding the 
collection of old debts contracted for the purchase of slaves. Ibid. 

3. A privity exists between a n  administrator de bonis non and the first 
administrator, a s  well in the case of plaintiff, as  of defendants, so  
tha t  the former succeeds to  all  the rights of the intestate, i n  re- 
spect to personal property, which the first had not fully administer- 
e d ;  and a judgment against the first administrator, is  conclusive 
evidence against the administrator de bonis now, in a n  action t o  re- 
new it. Thompson, v. Badham, 141. 

4. Such judgment may, however, be impeached for  f raud by the ad- 
ministrator de bonis non, either by motion in the cause, or by answer 
to plaintiff's action to revive it. Ibid. 

5. An intestate sells B a tract of land for $800, putting him in possession 
and giving him a bond to make title when the purchase money is 
paid;  B pays part and refuses to pay the  balance of the purchase 
money. A, the administrator, sues B. demanding l s t ,  a rescission of 
the contract ; 2d, a writ of possession ; and 3d, damages : Held, that  
h e  is entitled to neither, but that  he was entitled to a judgment for  
the unpaid balance, and to a sale of the land, if such judgment is not 
satisfied. MitcheZZ v. Wood, 297. 

6. An Executor had no right, in the Pall of 1863, to  collect good notes 
belonging to his testator's estate, and invest the proceeds in Con- 
federate bonds. Bell v. King, 330. 

7. The irregularity of bringing a suit against a n  Administrator for the  
settlement of his intestate's estate, in  the Superior Court a t  term 
time, instead of in the Probate Court, is cured by sees. 425, 426, chap. 
17, Bat. Rev. Herri.ng v. Outlaw, 334. 

8. I n  a suit t o  recover a distributive share i n  a n  intestate's estate, it 
is not necessary to  prove that  the person paying such share to the 
agent of the distributee was, a t  the time, rightful Administrator; 
and  evidence to  prove that  such person paid the distribute's share 
to the agent, is clearly admissable. Neighbors v. Jordzcn, 406. 

9. It is against the policy of the law to allow a n  Administrator to buy 
a t  his own sale. And when he does so, those interested have their 
election to treat the sale a s  a nullity and set it aside, o r  to let the 
sale stand and demand a full price. F r o m b u r g e r , ~ .  Lewis, 456. 

10. l k t i o n  73, chap. 45, Bat. Rev., git-es to Clerks of the Superior Courts 
jurisdiction of debts against the estate of deceased persons. Jenlcks 
v. Carter, 500. 
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11. Docketed judgments in force against the  estate of a decedent, has p r i  
ority of payment over other debts to the extent of the lien which such 
judgment has  on the real estate. If the real estate is more than 
enough to pay the judgment, then the whole thereof has priority over 
other debts; if the real estate is only sufficien't to pay part of the 
judgment, then the priority is measured by the value of such real 
estate. Ibid. 

12. A surety to a n  administration bond who paid one-half of a debt recover- 
ed against the insolvent administrator, is not subrogated to the rights 
of the creditor whose debt he paid, but to the rights of the administrn- 
tor  for whom he paid it. Clarke v. Wi l l iams,  659. 

13. An administrator, against whom a judgment was recovered after he had 
turned over the property of his intestate to the distributees, has the 
right to recover from them, each their ratable part of such debt, when 
it  appears that the intestate was only surety to the debt recovered, 
and that a t  the time he delivered the property to the distributees the 
principal in the debt was solvent and able to pay the same, and was 
rendered insolvent by the manumission of his slaves. Ib id .  

14 I n  such case, the distributees will cootribute each their ratable part 
and no more, the solvent ones not having to pay the parts of the id- 
solvent. Ib id .  

15. I n  a creditor's bill against an administrator, when i t  is found upon a 
reference to ascertain the debts, that the fund is sufficient to pay such 
debts, a judgment against the administrator, on  the admission of the 
debt, is taken a s  full proof; for the reason that the other creditors 
a r e  not interested in the matter. Overman v. Grier, 693. 

16. On the contrary, when the fund is not sufficient to pay the debts. each 
creditor is allowed to dispute the debt of any other, and the debt of 
such other creditor must be proved de novo before the referee; for in 
such case the creditors have a direct interest in the question, debt or 
no debt, inasmuch a s  i ts  allowance will diminish the fund pro tanto. 
Ib id .  

17. Where a n  executor is authorized to sell the lands of his testator in his 
discretion, this Court will not interfere by entertaining an application 
for a license to sell. Such a n  executor may be compelled to sell, when 
third persons have a right to compel him to do so;  and the Court will 
restrain abuse of his discretion. Hinton v. Hinton, 730. 

See AGBEEMENT, 3 ; 

" SALE OF LAND FOB ASSETS, 1; 

EXEMPTION. 
See Roans, 2. 
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FEES. 
See ACTIOXB Cw., 6 ; 
" SHERIFF, 4. 

FIXTURES. 
When the owner of the inheritance attaches to the freehold articles of per- 

sonalty for the better enjoyment of the estate, such articles become a 
part of the realty. and pass to the heir, mortgagee or vendee. Latham 
v. Blakelll, 368. 

FORCIBLE ENTRY AND DETAINER. 
See JUSTICES OF THE PEACE, 1, 5. 

F0RCIBI.E TRESPASS. 
1. To constitute the offence of Forcible Trespass, there must be a "demon- 

stration of force," such a s  is calculated to intimidate or put in fear-- 
the law not allowing its aid to be invoked by indictment for rudeness 
of language, or ere11 slight demonstration of force, against which ordi- 
nary firulness will be sufficient protection. State v. Painter, 71. 

2. An indictnient under the act of 1866, chap. 00, in which it  is charged, 
that the defendant did unlawfully enter upon the premises of ths pros- 
ecutor, he, the said defendant, having been forbidden to enter on said 
premises, and not having a license so to enter, &c., is sufficient. State 
2j. TVl~iteliurst, 85. 

See JESTICES OF THE PEACE, 2. 

FRAUDS. 
See AGREEJIENT, 1 ; 
" ATTACHMEKT ; 

GUARDIAK AKD WARD. 
1. Confederate money, taken in good faith, should be received a t  i ts  scaled 

value, in all fiduciary transactions: Therefore, a guardian who paid 
the tases due from his ward's estate, with his own Confederate money, 
can only receire credit for the value thereof according to the T'egisia- 
tive scale. State ex rel. Cox v. Peebles, 10. 

2. Good faith requires that any profit ~ h i c h  arises from a transaction of 
the guardian in the management of the ward's estate, must be fo r  the 
benefit of the ward, and not of the guardian. Ibid. 

3. A defendant, in the exercise of due diligence, in collecting a bond due a 
ward, is not required to foresee the fact, that under the constfuction 
given to the homestead law, it would be held to apply to pre-existing 
debts; nor the fact that a levy before the adoption of the Constitution 
would hold good, notwithstanding the provisions of such law. Wells 
u. Sluder, 56. 



4. A party who a t  first refuses to receive Confederate money in pag-men: 
of a debt due a ward, is afterwards prevailed upon so to do, by the 
declarations of the obligor. yields to a groundless fear, and is liable to 
the ward for the amount so received. Ibid. 

5. A guardian who, i n  1862, exchanged North Carolina six per cent. bonds 
for North Carolina eights, mhen his wards were full of age, and after- 
wards received the semi-amual interest on such bonds, and gnTe the 
guardian their receipt for the same when the bonds were turned over 
to them, is not responsible for the same, though they were lost by 
the results of the war. Pearson v. Galdwell, 291. 

6. In a suit on a guardian bond, evidence, that  the court house of the 
county in which the bond mas taken was burned with many official pa- 
pers in 1862. and that search had been made among the papers of a 
deceased person who mas Clerk a t  the time of burning, and who was 
in the habit of keeping some of the cfficial papers a t  his residwce, 
and that no bond given by the guardian of the plaintiff had been 
found, was held sufficient to  authorize the introductory of sewndary 
evidence of the execution and  contents of the bonds declared m. 
Harrel v. Hare, 658. 

7. A certified copy of the extracts from the records of the County Court, 
that a t  August Term, 1850, the guardian of the plaintiff and other mi- 
nors, renewed his bond by altering into another bond in the sum of 
$3,000 with the present defendant and another a s  his sureties, is  com- 
petent evidence to prove the existence and due execution of the bond 
bond declared upon; and a certified copy of the guardian's return i 6  

also competent a s  tending to establish the amount due a t  the date of 
the return. Ibid. 

8. An action against a guardian for  a n  account: and settlement with his 
ward. should commence in the Probate Court ; the mistake in the jnris- 
diction, (as  an irregularity,) is cured either by waiver, as  mhen defen- 
dant answers lthe complaint, or otherwise pleads to the merits, o r  by 
the merits, o r  by the operation of remedial statutes. Glodfelter a. 
Rost ,  733. 

9. When the defendant in 1854 took the guardianship of the plaintiff, who 
a s  heir of a soldier killed in the Mexican war, was entitled to a pen- 
sion from the U. S .  Government, which facts within the knowledge of 
the guardian were sufficient to put him on enquiry a s  to such pension, 
and where the guardian had been remiss in other duties: W A d ,  that 
he Fas responsible for such pension from 1854 until his ward became 
of age. D i d .  

HEIR AT LAW. 
See AGREEMENT, 3, 4 ; 

" FIXTURES ; 
" PLEADING, 6. 

HUSBAXD AND WIFE. 
1. The dootrine of years ago, that  a husband had the right to whip his 
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wife, provided, he used a switch no larger than his thumb, no longe? 
governs the decisions of our Courts; and the oyinion, more in acvorrl 
ance with our present civilization, that  a hus!:anil ha., 110 legal right 
to chastise his wife under any circumstances, pre'i-ails. Stu te  2;. O l i ~ e r ,  
60. 

2. To enti~tle a husband Ito a n  estate a s  tenant by the curtesy, before t h e  
adoption of the Rev. Code (1st January, 1833,) a seizen in deed was 
necessary; and under the rules prescribed in chap. 38 of the Rev. Stat., 
(1st January, 1838,) a seizen in deed was also aecessarp, in case of the 
parent's claiming a life estate upon the death of his child. XoW under 
the prorisions of the Rev. Code. chap. 38, rules 1 and 13, neither ac -  
tual nor legal seizen is necessary to make the stock in the devo!urion 
of estates. Sears v. HcBride, 152. 

3. At common law, neither the husband nor the  wife is allowed to prove the 
fact of access or non-access; and a s  such rule is founded "upon de- 
cency, morality and public policy," i t  is not changed by chap. 13, see. 
16, Bat. Rev., (C. C. P., sec. 340,) allowing parties to testify in their 
own behalf. Boykin v. Bouliin, 262. 

4. Where there was a n  agreement between a husband and wife that if the 
wife mould join him in a conveyance of a eertain tract of land des- 
scended to the wife from her father. she should have another tract in 
lieu of the one so conveyed: Held, that  when the husband received 
the money for  the land conveyed a s  before set out. he held it  upon 
trust for his wife, and that his estate became responsible therefor. 
D26h v. YOwg, 450. 

5. Held further, that the heirs a t  law of the wife are  entitled to the land 
agreed to be substituted for that of the wife, free from the incum- 
brance of the hnsband's debts. Ib id .  

INDICTMENT. 
1. I t  is not necessnry to constitute a riot, that the facts charged should 

amount to a distinct and substantatire indictable offense; it is suffi- 
cient, if such facts shall constitute a n  attempt to  commit a n  act of 
violence which, if completed, would be a n  indictable offence. State 
v. York et al., 66. 

2. An indictment, in which i t  is charged that  the defendant "did profanely 
curse and swear, and take the name of Almighty God in vain," kc., 
"to the common nuisance," kc., charges no offence, and cannot be sus- 
tained. State v. Powell, 67. 

3. In a n  indictment under the 95th seetion of chapter 32 of Bat. Rev., the 
charge that  the defendants "unlawfully and wilfully did kill, injure 
and abuse one cow. one heifer, the property," &c., "which said cow 
and  heifer were then and there in a n  inclousure, not then and there 
surrounded by a lawful and sufficient fence," is sufficient. State 17 

Painter, 70. 

1. The defendant sold to the prosecutor four barrels of crude turpentine, 
representing "that they were all right, just as good a t  bot~tom a s  they 
were at top," &c., and when examined the barrel* contained only a 
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small quantity of turpentine on the top of each, the rest of the con- 
tents being chips and dir t :  Held, that the defendant was guilty of 
cheating by false tokens. State v. Jones, 75. 

5. An indictment to be good. must set forth with plainness and certainty, 
a l l  the essential facts constituting the offence ; the charge must be ex- 
plicit enough to support itself, for if all the facts alleged in the indict- 
menet may be true and yet constitute no offence, the indictment is in- 
sufficient. State v. Eason, 88. 

6. To an indictment for  injuring a public school house, the defendants, for 
a defence, set up a claim in a third person to the house alleged to be 
injured, and justified the permission of such clainlant. to corumit the 
acts complained of :  Held, that the charge of the Judge below, "if the 
jury believed the defendants honestly were of the belief that the house 
was the property of" such claimant. "and he hitd a right to give it to 
them, they were not guilty; but if the defendants did the acts com- 
plained of, willing to run the risk of a suit, or careless whether they 
had a right or not, that would not protect them, they would be guilty." 
was a s  favorable a s  the defendants could ask, and was no good grouud 
for  a new trial. State  v. Boseman, 235. 

7. A defendant cannot be convicted of that which he is not charged. 
Therefore, where the Judge below, upon the trial of a n  indictment, 
charging the defendant with breaking and entering into the house of 
the prosecutor and stealing therefrom, charged the jury "that if they 
believed, the defendants, (however they may have got into the house,) 
broke out of it, they were guilty :" I t  %us h e l d ,  to be error, and to 
entitle the new defendants to a new trial. 6tate  v. McPherson, 239. 

8. I n  a n  indictment containing two counts, oue for larceny and the other 
for receiring stolen goods. the jury may bring in a general rerdict cf 
guilty, the grade of punishment being the same for each offence. Stute 
v. Baker, 530. 

See PERJURY. 

INJURY TO A SCHOOL HOUSE. 
See SUPRA, 6. 

INJUNCTION. 
1. When the  allegations in the complaint upon which i t  is sought to se4 up 

injunctive relief, a re  fully met by the answer, the restraining order 
first issued will be set aside, and a n  injunction until the hearing re- 
fused. Woodfin u. Beach, 455. 

2. When the disolution of a n  injunction would be equivalent to a dismis- 
sal  of the action, if a reasonable doubt exists in the mind of the Court, 
whether the equity of the complaint be sufficiently negatived by the 
answer, the Court will not dissolve the injunction but continue it to 
the hearing. Lowe u. Commissioners, 532. 

INTEREST. 
The rule for  computing interest on bond given in South Carolina, is to 

calculate the interest upon the principal for  the first year, setting the 
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interest aside, and then for the second, third and so on until the time 
for the first payment. Then calculate the interest on each year's in- 
terest to the same timc, and apply the payment first to the extinguish- 
ment of this interest, and the surplus, if any, to a reduction of the 
principal. If the payment is not sufficient to pay this interest, first 
extinguish the interest calculated on each year's interest, and apply 
the surplus to the principal interest a s  fa r  a s  it  will go. If the pay- 
ment is not enough to satisfy the interest on the interest;. i t  is  set 
aside, and neither stops nor bears interest. Brat ton  v. Allison, 498. 
(See Memoranda, 739.) 

See BILLS, BONDS, &c., 17, 19; 
" TENDER, 1, 2, 3. 4. 

ISSUES - Wil ley  v. Gatling. 420. 

JUDGE OF THE SUPERIOR COURT. 
See ABATEMENT, 2 ; 
" PRACTICE CIV., 13, 20, 2 2 ;  
" PRACTICE CRIM., 2,  3. 

JUDGES CHARGE. 
1. It is prejudicial to the rights of the plaintiffs, for the presiding Judge 

on the trial below, to charge the jury that "the plaintiffs a re  not en- 
titled to recover in any event, and if the issues were found in their 
favor, he would set aside the verdict," and afterwards to submit the 
issues to be passed upon by the jury to "say how the matter was." 
Dula v. Young, 450. 

2. When on the joint trial of two prisoners for  murder, the presiding Judge 
directs the acquittal of one, remarking a t  the time: "I shall direct 
a n  acquittal a s  to him, although I think it not improbable that he was 
there." the other prisoner not being in any manner prejudiced by such 
remark, has no right to complain and is not entitled to a new triaL 
LState v. Atartin, 628. 

3. What a re  the termini or the boundary of a grant o r  deed is a matter of 
law;  where these termini a re  is a matter of fact for the jury. T h e r e  
fore, where there was evidence tending to establish a certain corner 
a t  a particular place, it was error in the presiding Judge to say, a s  a 
conclusion of law, the corner was a t  a different place. Clark v. 
Wagoner, 706. 

Bee BILLS, BONDS, &c., 9, 10 ; 
" DAMAGES, 1 ; 
" EVIDENCE, 1, 15; 
" INDICTMENT, 6, 7 ; 
" LARCENY, 1 ; 
" NEW TBIAL; 
" PEACTICE, 15. 
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JUDGMENT. 
The lien on Iand acquired by a docketed judgment shall not be lost in 

favor of a judgment subsequently docketed, unless the plaintiff En 
the latter take out execution and give the plaintiff in the former 
twenty days notice before the day of sale by the sheriff, and the plain- 
tiff so notified shall fail to take out execution and put i t  into the 
sheriff's hands before the day of sale. Rule 19, 63 N. C. Rep. 66% 
Doughertu v. Logan, 558. 

See EXECUTORS AED ADMI~STRATORS, 3, 4, 5,  11, 13, 15. 

JURISDICTION. 
1. The jurisdiction conferred on our former Courts of Equity by the ordi- 

nance of the 23d of June, 1866, in favor of creditors following assets 
into the hands of fraudulent alienpes, is concurrent with that given 
to Courts of Law by chap. 46, sees. 42, et seq. of the  Rev. Code. 
Hutrzplweg v. W a d e ,  250. 

2. Statutes which merely give affirmatively jurisdiction to one Court, do 
not oust that  previously existing in another Court. Ibirl. 

See EXECUTORS, &c., 7, 10 ;  
" GUARDIAS, &c., 8. 

" JUSTICES O F  THE PEACE, 4. 

JURY. 
See K~~ TRIAL, 6. 

JUSTICES OF THE PEACE. 
1. The distribution of judicial powers by Art. IV of the Constitution, is a 

virtual repeal of all laws g i ~ i n g  jurisdiction to Justices of the Pcace 
in case of Forcible Entry and Detainer, except for the binding of tres- 
passers to the Superior Court to anslver a criminal charge. 

2. Thewfore, four or more men enter upon premises in the actaal 
possession of another, by virtue of a warrant and proceedings before 
a magistrate, which are  a nullity, and eject such person and his 
family from the house they mere occupying, they a r e  guilty of a forci- 
ble trespass. Btate v. Parborotcgk, 250. 

3. The Act of 1868-'60, chap. 178, by vhich Justices of the Peace mere 
giren jurisdiction finally to try certain petty assaults under certain 
circuuistances, was repealed by the act of 1870-'71. chap. 43, which 
says that in all cases of assault the punishment may be by fine or 
ir~rl~risonment, or both, a t  the discretion of the Court. Btate v. Beide l -  
burg. 496. 

4. The Constitution, Art. IV, See. 33, gives Justices jurisdiction of criminal 
u~a t te r s  arising in their counties when the punishment cannot exceed 
a fine of fifty dollars, or imprisonment for one month. When the 
Legislature removed this limitation and left it discretionary with the 
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Court to exceed that  limit, it took away the jurisdiction of Justices 
of the Peace over the offence. Ibid.  

5. A .Justice of the Peace has no jurisdiction of proceedings of Forcible 
Entry and Detainer under Rev. Code. chap. 49. R. R., v. Sharpe, 609. 

LABORER. 
See COSTRACT, 8. 

LABORER'S LIEN. 
The lien of a Inborer, who commenced work in January, 1573, attaching 

by virtue of the provisions of the Act of 1868-'69, chap. 206, see. 9, is 
not divested in faror  of the lien created by the act of 1872-'73, chap. 
133, see. 1, ratified 1st March, 1873, as  that  would be impairing a 
vraieil riqllt, as  well a s  the obligation of a contract. 'Ct'arrcn v. 
Woodard, 382. 

See CONTRACT, 1. 

LARCENY. 
1. Larceny may be committed in a crowd or in the public streets; and 

where the defendant obtained possession of a hog from a stranger, 
claimillg it as  his own, and carried the hog home, altered the mark 
and put it in his pen with the other hogs: Held ,  i t  to be no error 
in the Judge below, to leave it  to the jury to say, whether the taking 
was done for the purpose of depriving the real owner of his property, 
and converting the same to his own use or not ;  ancl if so done, the 
defendant was guilty. State v. Bishcr, 78. 

2. In  an indictment for larceny, the ownership of the property stolen Is 
charged "100 Ibs. of cotton, the property of C, 100 lbs. of cotton, the 
property of G :" fleld, that the objection to the indictment on account 
of duplicity and obscurity, mould have been fatal on a motion to 
quash, but that the defect is cured by verdict, as provided in chap. 
3.5, sets. 13 and 20, Rev. Code. Stute v. Sinzmo?zs, 348. 

LEASE, ESTRT A S D  OUSTER. 
See EJECTMENT, 2. 

LEGACIES. 
See SALE OF LAND FOR BSSETS, 2 ;  
" WILI.~, 1, 2, 4. 

LEGISIATTVE SCALE. 
See BILLS, BONDS, kc.,; 
" I~I:ACT~CE Cw., 11. 

LIFE ESTATE. 
See WILLS, 3. 

LIMITATIONS, STATUTE O F  
1. In  action on an account due 1st January, 1861, to which the statute of 

liinitations is pleaded, the time during which the sratatutei is to run, 
must be computed from the said 1st day of January, to the 20th day 
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of May, 1861, and then from the 1st day of January, 1870, till the 
day the summons was issued. Williams v. Williams, 189. 

2. Where the defendants, deriving title under a grant, dated in  1816, 
claimed up to a line from one point to another, (which line was 
established and agreed to by all  parties,) exercising ownership by 
open and notorious acts, acknowledged and acquiesced in by those 
now claiming adversely, since the date of the grant  in 1816, the 
plaintiff's claim to the locus in quo extending to said line, is barred 
by the statute of limitations. Clark v. Wagoner, 706. 

See AGREEMENT, 3, 4. 
'' BILLS, BONDS, &c., 18. 

LOANS. 
See ACTIONS CIV., 3;  
" BILLS, BOXDS, &c., 7. 

MANDAMUS. 
See ACTIORS, CIV., 4 ; 
" CITIES AND TOWNS, 3; 

UINORS. 
1. Kecessaries for which a n  infant may become liable, not only includes 

such articles a s  a re  absolutely necessary to support life, but also 
those that a re  suitable to the state, station and degree of life of the 
person, to which they a re  furnished. Jordan u. G o f i e l d ,  110. 

3. The plaintiff, a merchant, furnished the feme defendant during her in- 
fancy and just before her marriage, with certain articles, among 
which was her bridal outfit, and a chamber set:  Held, that  i t  mas 
not error in the Judge below to charge the jury, if they believed that 
the  articles furnished, were actually necessary and of a fair  and 
reasonable price, the plaintiff was entitled to recover. Ibid. 

3. The obligation of the mother is not the same a s  that  of the father t o  
support infant children; and the weight of authority, both in this 
country and in England, is against the liability of the mother to this 
burden, except under peculiar circumstances. Ibid. 

NORTGAGE. 
See DEED$ O F  TRUST. 

NECESSARIES. 
See MINORS, 1, 2, 3. 

NIC.OLIGIENCE. 
1. Plaintiff sent his cotton to defendants' gin house to  be ginned; while 

there, the gin with al l  the cotton in it was consumed, i t  not appear- 
ing how the Are originated: Held, that  the destruction of the cot- 
ton by fire was not prima facie evidence of negligence; and further, 
it being shown tha t  the defendants, during the possession of the 
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plaintiff's cotton used ordinary care, they a r e  not liable fo r  ib low. 
Bryan v. Pozoler, 596. 

2. Where the plaintiff's horse was in his pasture, through which the 
defendant's road ran, and was run over in the day time by one of the 
engines of defendant, i t  appearing on the trial that the horse, before 
being struck, ran some two hundred yards on the track, and that  
there was nothing to prevent the engineer from seeing him, and that 
no alarm was given by the engineer until about the time the horse was 
run over; Held, that there was such negligence on the part of the 
engineer a s  would make the defendant liable in  damages for the 
injury to the horse. Jones v. R.R., 626. 

See DAMAOES, 2 ; 
" NEW TRIAL, 1. 

NEWBERN, CITY O F  
See CITIES AND TOWNS, 1, 2. 

NEW TRIAL. 
1. I n  an action against a Sheriff for negligence and not using due dili- 

gence in endeavoring to collect a judgment, the execution on which 
had been regularly placed in his hands, the defence being that the 
esecution mas held up by direction of the plnintiff; and on the 
trial, the jury find all issues in favor of the defendant: IIeld, that  
it was no ground for a new trial, that the jury failed to give the 
plaintiff nominal damages, under the instruction of the Court. Poust 
v. S f a f n r d ,  315. 

2. The refusal of the Judge below to consolidate several actions brought 
to recover the amount of certain bills issued by a Bank. the defend- 
ant, n~here it  did not appear that the bills sued on were all of like 
character, and emitted under the same circumstances, was right, and 
the defendant was not entitled to a new trial on account of such 
refusai. Glenn u. Bank, 191. 

3. I t  i.; no ground for a new trial, that the defendant's counsel made a 
mistnke in admitting in the answer the existence of a certain con- 
tract, which mistake was not discovered until after the triaI, and 
his Honor did right in refusing it. Astolz v. Craigmiles, 316. 

4. To vitiate and avoid a verdict, it must appear upon the record that  
undue influence mas brought to bear on the jury. All other circum- 
stances of suspicion address themselves exclusively to the discretion 
of the presiding Judge, in granting or refusing a new trial, which 
discretion is not a proper subject of review by this Court. Moore u. 
Edmiston, 47. 

6. To give parties the benefit of the provision of see. 299, C.C.P., allow- 
ing an appeal from an order granting or refusing a new trial, the 
presiding Judge should put upon the record the matters inducting 
the order, so that this Court can see vhether the order presents a 
matter of lam which is a subject of review, or matter of discretion 
which is not. Ibid. 

6. The Court, during the trial, took a recess, when the jury separated 
and dispersed, the defendant not objecting, nor his Honor charging 
them not to do so, nor cautioning them against conversing with 
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any one concerning the pending case: Eeld, to be no ground for a 
new trial. Bullinger v. Varshall, 520. 

7. Eetd, further, that  the defendant being disappointed by a witness who 
told him the day before the trial that  he, the witness, would, if 
examined, give him, the defendant, a good character, and which the 
witness did not do, is not such a surprise a s  will entitle the defend- 
an t  to a new trial. Ibid. 

See EVIDENCE, 12;  

XOTICE. 
Since the passage of the Act of 1840, (chap. 50, Rev. Code,) a purchas- 
e r  of land, with notice a t  the time of a former fraudulent convey- 
ance, is not protected in his purchase, although he paid value there- 
for. Triplett v. Wifherspoon, 589. 

See DEEDS OF TRUST. 
" SUPEXIOR COURT, 3. 

OFFICERS. 
1. I n  a suit to recover damages for certain trespasses brought by one 

Board of Directors of a corporation against another Board, claiming 
to be the legally appointed Directors of the same corporation: 

2. I t  was held, first, that  the Board de  facto in possession of the fran- 
chise of the corporation may maintain a n  action for any trespass 
respecting the corporate property: and that the acts of such de facto 
officers cannot be collaterally impeached ; the proper way of trying 
the right or title to the office being by an action in the nature of a 
quo t~arralzto: Held,  second, that  the defendants could not justify 
such alleged trespasses under color of proceedings had by a Justice 
of the Peace under the provisions of the Revised Code, chap. 40. 
(Forcible Entry and Detainer,) a s  the Justice in such case had no 
jurisdiction. R.R. a. Johnston,  348. 

3. Courts of justice not only redress fraud, but seek to redress fraud by 
removing temptation. Therefore Presidents and Directors of rail- 
road companies are  not allowed to buy up and speculate upon claims 
against such companies-such contracts being in every respect against 
good morals, and consecluently against public po l ic~ .  HcDonald u. 
Zaughton, 303. 

4. A President de facto of a railroad company, when a suit is pending 
in which his right to the ofice is to be tried, and just before the de- 
cision of such suit, has no right to make a distribution of the funds 
of the company to such creditors as  he may elect to give preference. 
SVaE7;er v. Plemming, 483. 

6. For the ordinary puqmses of the company, and in order to keep the 
machinery in motion, a de  facto President mill be recognized as 
having power to act. Ibid. 

See  ACTION^ CIV., 4, 5, 6. 

OFFICIAL BONDS. 
The successor of a former Clerk and Master, who received bonds given 

for  the purchase of certain lands sold by the former, collected the 
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same and misapplied the proceeds, is liable therefor on his official 
bond, although there was no order for the former Clerk and Master 
to hand over such bonds to him. Alemawlec- v. Jolbnston, 293. 

PaRTNERS. 
See T n u s ~ s .  

PAYMENT. 
1. In  a suit un a note, the paginear of which is relied on as a defence, 

one of the defendants testified that  a t  the time the note was made, 
it  was agreed that it  was to be paid in certain goods, and that the 
defendants delivered the goods to their agent, to be delivered to a 
firm, of which the payee was a member, according to such agree- 
ment; and the agent testified that  he sold and delivered the goods 
to the firm on the usual time of thll.lty days, nothing being said about 
the note: I t  was he ld ,  that this was some evidence of payment, 
which ought to have been submitted to the jury, and tha:. his Honor 
below erred in charging that there was no evidence of payment. 
Carson zr. Lineburgel-, 1, 3. 

2. Where a debtor owes several debts to a creditor and makes payments, 
he  may appropriate such payments to  any of the debts he pleases; 
if, however, he fails to do so a t  the time, the creditor may appro- 
priate them as he pleases, a t  any time before suit brought. denkim 
v. Beal, 440. 

3. Therfore, where such debts a r e  partly secured by a mortgage of per- 
sonal property for a n  amount insufficient to pay all the debts, and 
the debtor makes no application of his payments as  they are  made, 
the creditor is a t  liberty to appropriate such payments to such part  
of the debts a s  is unsecured, and to hold the property mortgaged 
liable for the unpaid balance. Ibid.  

See BILLS, BONDS, kc., 10, 15; 
" RECEIPT. 

PERJURY. 
1. I n  a n  indictment for per juq ,  the question whether er not, one of the 

parties charged with a n  affray in  the indictment, upon the trial of 
which the oath alieged a s  false was taken, retreated "thirteen or 
twelve paces," being surplusage. So too, is the question whether 
not, one of said parties was stricken "two or  three times," before 
striking the other party, the number of times being surplusage, where 
a n  averment of a blow would have sufficed. Btate v. Bobbit t ,  81. 

2. An averment, that  the defendant "deposed and gave in evidence to 
the jury wilfully and corruptly," amounts to  a charge that  he 
swore wilfully and corruptly. Ibid.  

3. A traverse in a n  indictment, pursuing the words of the defendant in 
taking the oath, is sufficient in  a n  indictment for perjury. IbU .  

PLEADING. 
1. The answer of a defendant in  a n  action of slander, alleging that  he  

did not speak the words a s  charged, with malice, &c., but that  he 
believed them to be true, stating his reasons for such belief; and  
further, that he did not admit that  the words alleged to be slander- 
ous were spoken within Six months of the time of bringing the 
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action, amount under our  liberal system of pleading, to  the pleae 
of justification, and the statute of limitation. Moore v. Edmiston, 510. 

2. I n  a n  action, of the nature of a bill in  equity to  surcharge and falsify 
a n  account taken under a decree in a former suit, if the allegations 
of the complaint, upon which the  plaintiff bases his equity to  have 
such account and settlement re-opened, a r e  denied in the answer, 
s o  that  material issues of fact or law a r e  raised by the pleadings, 
such issues of fact must be tried, before a motion of the plaintilT 
to re-open the account can be entertained. Houston v. Dalton, 662. 

3. When the allegations of a complaint present a case of eqnitable juris- 
diction, a s  in a n  action to surcharge and falsify an account, such 
action is properly instituted in the Superior Court. Ibid. 

4. The joinder of a motion to amend, by restoring a part  of the record 
in  a n  old equity suit for partition and sale, with a prayer for re- 
lief by the correction and re-execution of a deed, is a good ground 
for  demurrer, which is however waived, if the demurrer is not filed 
in apt  time. Long v. Fish, 647. 

6. The amendment may be made by a motion, af ter  notice, in  the original 
cause, to the Judge of the Superior Court, who exercises the juris- 
diction heretofore exercised by the Judge of the Courts of Equity. 
Ibid.  

6. Where the allegations in  a complaint, (praying the correction and re- 
execution of a deed,) that  the fee simple in the land was sold and 
brought a good price, and that  by mistake the word "heirs" was 
omitted and the seal of the Clerk and Master was not affixed, a re  
not controverted in the answer, or where the answer a s  to such al- 
legations is so obscure and meaningless a s  to have no legal effect, 
and to amount only to a "sham plea," the presiding Judge was 
right in refusing to submit the issues of fact to the jury, and in 
adjudging that the correction should be made. Ibid. 

See ATTACRMENT; 
" CLAIM AND DELIVERY, &c.,; 
" COUNTY COMMISSIONERS, 4, 5, 6 ;  
" INJUNCTION, 1, 2 ; 
" TENANT BY THE CURTESY, 1, 2. 

PRACTICE-CIVIL CASES. 
1. There a re  three modes of trial provided for  by the Code: 

1. Trial by jury. 
2. Trial by the Court. 

3. Trial by referees. Green v. Castlebury, 20. 
2. I f  a reference is made by consent, i t  is a mode of t r ia l  selected by 

the parties, and is a waiver of the right of trial by a jury. Ibid. 
3. If  no exceptions be taken before the referees, and their report go up 

without exceptions, and either party desire to except, then and there 
in  term time, he must be permitted to do so. And then his Honor 
must pass upon them, a s  if they had been taken before the referees. 
Ibid. 

4. Where a report is made under a compulsory reference, and exceptions 
are filed, and issues made by these exceptions, either party has 
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the right to have the  issues tried by a jury;  because, not having 
waived a trial by jury, a s  is done when the reference is by consent, 
the party has a constitutional right to a trial by jury. 

Section 246, G .  C. P., construed, and the practice under the same set- 
tled and fully explained. Ibid. 

6.  I n  a case of compulsory reference, either party may, a t  some stage 
of the proceedings, to be determined by the Court, demand a trial 
by jury of the issues arising in the report of the referee. But  if 
the reference has been made by consent, the parties waive their 
right to have such issues tried by a jury, and cannot demand it, 
after having by such waiver renounced it. (RODMAN, J., dissenting.) 
Armfield v. Brown, 27. 

6. The Act of 1866-'79, chap. 59, see. 2, is repealed by the Act of 1868-'69, 
and by chap. 121. Bat. Rev., so that  a jury trial upon certain issues 
cannot under the provisions of that  Act be now demanded. Lippard 
v. Roseman, 34. 

7. Parties a r e  entitled to a jury trial in all  cases when they have not 
waived their right to  demand it, as they have by a reference by 
eonsent. Ibid. 

8. I n  a petition for  a certiorari, as  a writ of false judgment, i t  must b s  
affirmed or shown that  a judgment was rendered; if the certiorari is 
applied for  as  a substitute for a n  appeal, the party must show that  
h e  has been improperly deprived of his appeal, o r  has lost it by 
accident. Barton ex Parte, 154. 

9. The Acts of 1870-'71, chap. 42, sees 1 and 2, (Bat. Rev., chap. 18. sees. 
1 and 2.) and of 1871-'72, chap. 45, do not change the venue of any 
action; and therefore actions against a Board of County Commis- 
sioners must be brought in  the county of such Commissioners. Steele 
v.  Commiseiomers, 137. 

10. An order of Court, sending back a report to a commissioner o r  referee, 
is sufficient notice to the party excepting to such report, of its 
recommitment. Herring v. Afurphy, 164. 

11. A commissioner in applying the scale of depreciation to payments and 
receipts, applied the same a t  the date the several payments were 
made and the receipts given: Held, to be proper and no ground of ex- 
ception in the absence of proof that the party kept on hand the iden- 
tical money received. Ibid. 

12. A commissioner reports that  the evidence upon which he  stated the 
account, "was the reports of the defendant a s  guardian to the Court, 
one voucher for defendant, (which is allowed,) and defendant's 
affidavit:" Held, that  was a s f l c i e n t  statement of the evidence to 
justify a confirmation of the report. Ibid. 

13. The presiding Judge, under the old Equity practice, might or might 
not submit issues to a jury, a s  he saw fit; and might sustain or 
disregard the finding of the jury on such issues as he thought bes t  
Pearson v.  Caldwell, 291. 

14. I f  a n  appellant fails to assign and prove a n  error, the judgment, al- 
though erroneous, must be affirmed. Litley v. Fog, 303. 

15. I n  our practice, the Judge below is not required to  recapitulate the  
testimony given in on a trial before him a second time, although one 
of the parties may request i t  to be done. Astort u. CraigmiZes, 3, 6. 
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16. The proper practice in a proceeding against a n  Administrator, who 
a t  the time was Judge of Probate, seems to be, to nlalie the sum- 
mons returnable before him, and then under the provisio~ls of the 
act of 1871-'72, chap. 197, transfer the whole proceedings before 
the  District Judge, who will make the necessary orders i n  the 
premises. Wilson u. dbrams ,  234. 

17. Exceptions to the report of a referee, that  he adopted a former settle- 
ment a s  the foundation of his report; that he stated no evidence 
upon which he found the facts reported; that he filed no vouchers 
nor receipts, nor did he refer to  any authorizing the disbursements 
reported; and that  he did not state when certain judgments were 
obtained, are  all  well taken, and the report was properly set aside. 
Ibid. 

18, When issues a re  made up by the pleadings, parties have the right to 
have those material to the determination of the case submitted to 
a jury;  and for the presiding Judge to withdraw such material issues 
and substitute others, is error. Albright v. Mitchell, 4-15 

19. When the Judge below does not find the facts upon which he over- 
ruled the defendant's exceptions, and the defendant not having re- 
quested him to find such facts, this Court will remand the case that  
the facts may be found either by his Honor, or in a case under the 
Code. Proneberger 2;. Lewis,  456. 

20. A11 questions of practice and procedure a s  to  amendments and con- 
tinuances arising on a trial in the Court below, are  in the discre- 
tion of the presiding Judge, from whose judgment thereon there is no 
appeal. Austin v. Clarke, 438. 

21. When, in  his complaint, the plaintiff demands unliqnidated damages, 
there mnst be an enquiry to ascertain the amount thereof. Mayfield 
v. Janes, 536. 

22. The presiding Judge, on a trial in the Court below, has the power to 
allow or refuse amendments to the pleadings. WaEl v. Pairley, 537. 

23, Whenever a party is put out of possession by process of lam. and the 
proceedings a re  adjudged void, a n  order for a writ of restitution is a 
part  of the judgment, and should be made. Perry v. Tupper, 538. 

24. I n  a petition to re-hear, i t  should appear either that there is error of 
law apparent on the record, or that testimony has been wwly dis- 
covered which mould ma~terially vary the case. That no pleadings 
have been filed in a cause before the Probate Court, and that evidence 
of the witnesses was not taken by question and answer, and signed, 
a re  no such grounds of emor of lam a s  mill entitle a party to have the 
cause reheard after final judgment, especially when it  appears that  
such party had every opportunity for  a full defenca. and of a n  appeal. 
Williams v. Williams, 665. 

25. A rehearing is  not a matter of right, but rests in the sound discretion 
of the Court, where the parties to a final judgment fail  to appeal by 
their own default. Ibid. 

See APPEAL; 
" ARBITRATION, &c., 1, 2 ; 
" EXECUTORS, &c., 7. 

PRACTICE--CRIMINAL CSSES. 
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1. A motion in arrest of judgment, rests on error upon the face of the rec- 
ord;  and any settlement of the case by counsel tends to confuse in- 
stead of aid the Court. who a r e  obliged to examine the whole record, 
and pronounce judgment according to the very rights and merits a p  
parent thereon. State v. B o b b i t t ,  81. 

2. I n  criminal trials against two or more defendants, the Judge has the 
right in his discretion to separate the evidence bearing upon the case 
of each, and to instruct the jury, as  to what is competent against one, 
and incompetent against another. s t a t e  v. Collins, 241. 

3. I n  trials for capital felonies, the presiding Judge has the right to 
regulate by reasonable rules and limitations, the arguments in the 
cause: Elence, it is no good ground for a new trial, that the counsel of 
the prisoner was limited by the Court. in his remarks, to one hour an8  
a half. I b i d .  

4. When several persons a re  jointly indicted, they cannot claim separate 
trials as  a niatter of right. Such separation is  a matter of discretion 
with the Court. I b i d .  

5. I t  is no good cause of challenge, that the juror has formed and express- 
ed an opinion adverse to the prisoner, such opinion being founded on 
rumor, and the juror further stating that he could try the case ac. 
cording to the lam and evidence, uninfluenced by any opinion he may 
hare so formed from such rumor. I b i d .  

6. I t  is not necessary that a prisoner should be arraigned and plead a t  a 
preceding regular term to the Special Term, a t  which he is tried. 
State u. Ketchey, 921. 

7. Because of a jnror's being first cousin to the prisoner, is no good cause 
of challenge by the prisoner, unless it be shown that ill feeling or  bad 
blood exists between the juror and the prisoner. I b i d .  

PRESIDENT DE FACTO. 
See OFFICERS, 4, 5. 

PRIORITY. 
See EXEO'RS amD AD~I'RS, 11 

PRIVATE EXANINATION. 
See DEEDS, 1, 2. 

PROBATE COURTS. 
1. I n  a proceeding to subject real estate to sale for assests, af ter  a repod  

of the sale is returned and confirmed, the Judge of Probate, upon 
proper cause shown, has the right to set t h ~  sale aside, and order a 
resale of the property. Lovinier o. Penrce, 167. 

2. And although the exercise of this right is discretionary with the Jndge 
of Probate, still i t  is such a matter of legal discretion, involving a 
"matter of law or legal inference." t h a t  a n  appeal will lie from his  
decision. I b i d .  

3. There a r e  queatlons of fact, a s  distinguished fmm 4ssues of fact which 
the Prohate Jndge in cases b ~ f o r e  him, and the District Judge in case9 

4 .  before him, May decide without a jury. And in a motion made to set  
anirle a wile, i t  is not necessary for the Judge in case of appeal, to 
send to t h e  appellate Court a separate statement of the facts upon 
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which his decision rests when the affidavits and  counter-afidavita for 
and against the motion, accompany the case. Ibid.  

4. Courts of Probate have original jurisdiction of special proceedings for  
the recovery of distributive shares and legacies which have not been 
assented to by the executor. When, however, actions for the same 
have been brought to regular terms of the Superior Courts, the defect 
is  cured by the act of 1870-'71, chap. 1013, (Bat. Rev. chap. 17, sections 
425, 426.) Bell v. King, 330. 

See GUARDIAN AND WARD, 8. 
" PRACTICE. CIV.. 16, 24. 

PROMISSORY NOTES. 
See BILLS. BONDS ANn PROMISSORY NOTES. 

PUBLIC PRINTER. 
The Act of 1869-"70. chap. 43, repeals the act  establishing the office of 

Public Printer ;  and the Public Printer a s  now provided for, is not an 
oacer  within the meaning of the Constitutim B r o w  v. Turner, 93. 

QUO WARRANTO. 
See ACTI~NS, Cm., 4 ;  
" OFFICERS, 2. 

RAILROAD COMPANIES. 
(STOCK IN,) See ACTIONS, Cm., 3 :  

6 " CITIES AND TOWNS, 4 ;  
(NEGLIGENCE,) See NEGLIGENCE, 2 ; 
See OFFICERS, 1, 2, 4,  .5. 

RECEIPT. 
A receipt for a cert~ain sum, in payment of a lost o r  mislaid note, dis- 

charges only so much of said note as  snch r~ceipf- amounts tn. W i t h  
erington v. Phillips, 444. 

RECORDS. 
See EVIDENCE, 6 ;  
" GUARDIAN AND WARD, 6. 

REFERENCE AND REFEREES. 
See PRACTICE CIV., 1, 2, 3, 4, 5, 10, 17. 

REGISTRATION. 
See DEEDS OF TRUST. 

REHEARING. 
See PRACTICE, 24, 25; 
" SUPREME COURT, 3. 

REWARDS. 
A person applying for and receiving from a Sheriff a warrant  and specla1 

deputation to arrest a fugitive from justice, and who executes the 
warrant  and delivers to the Sheriff the  person arrested, is not en- 
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titled to the  reward offered by the Governor for  the apprehension or 
such fugitive. Yalpass v. Qov. Caldwell, 130. 

RIOT, 
See IIODICTMEBT, 1. 

ROADS. 
1. An order, issued by the Township Board of Trustees, appointing a per- 

son overseer of a road. is proper evidence of such appointment and is 
admissible. State v. Cauble, 62. 

2. Section hands employed on our Railroads a t  regular wages, a re  not 
thereby excused from working on the public highways of the country. 
Ibid. 

SALE O F  LAND. 
See COXTRACT, 10,11. 
'' EXEC'RS, &c., 17. 

SALE O F  LAND FOR ASSETS. 
1. Where a tract of land upon which a widow had dower was sold, for the 

pnrpose of making assets to pay debts by the ~rlministrator of the hns- 
band in two separate parts, and she bid off both parts a t  unequal 
prices, and the sale was set aside as  to the cheaper part:  I t  v n s  ltcld, 
that  she had the right to hare the sale set aside a s  to the other part 
also. where it appeared that she would not hare purchased the fo rn~er  
Part unless she could have got the latter with it. Davis v. Curetolt 
667. 

2. I n  an application to sell land to pny dehts by an administrator de bonis 
non, with the will annexed, when it appears that the first executor as- 
sented to and paid the legacies of the testator's personal property, 
without paying the debts, and tha t  snch executor had given a bond 
for.the faithful administration of the assets of his testator, one of the 
sureties on said bond being a t  the time of the application solvent, and 
that  the personal property l ~ f t  by the testator was suficient to pay 
his debts: Held. that the administrntor d e  honis non, Be., must first 
sue on the bond of the executor before he can obtain a license to se?l 
the real estate. and that the order directing a sale a t  this time was 
erroneous. Carlton v. Buers, 691. 

See AGREENEXT, 3 ,4  ; 
" EXECUTION, 1, 2 ; 
" EXECUTORS, &c., 1 7 ;  
" PROBATE COURT, 1; 
" SHEBIFF'S SALE, 2. 

SETT OFF. 
See COUIPTEE-CLAIM. 

SHERIFFS. 
1. Whenever a Sheriff into whose hands a n  execution is  placed, levies the  

same and advertises a sale, he becomes entitled to his commissions. 
And if the plaintiff in the execution, receives the amount from the 
debtor, and orders the same to be returned unexecuted. he makes him- 
self liabile for  the Sheriff's fees. Willard v. Batchwell, 268. 
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2. A Sheriff, who advertises a sale of land, levied upon under execution to 
take place on Monday, the Erst day of the term as prescribed by lam, 
which sale is postponed from day to day, has a right to sell the same 
on the Fridar  succeeding. Wade di Smitl~ernzan v.  Sanders, 270. 

3. A rule on a Sheriff to show cause why he has not obeyed the mandate 
in a n  execution and sold certain land, and the reversionary interest 
therein, is well answered, by showing that the land had been assign- 
ed a s  a homestead, and by pleading the act of 1870-'71, forbidding the 
sale of the reversionary interest, and the rule must be discharged. 
Jones u. Wagoner, 322. 

4. Until his fees are paid or tendered, a Sheriff is not bound to execute 
process. Johnson u. Iienneday, 436. 

See  YEW TRIAL, 1. 
" REWARD. 

SHERIFF'S DEED. 
See EVIDENCE, 13. 

SHERIFF'S SALE. 
1. In  1831 and before, in order to subject land to the payment of debts. 

there was in the first place, a judgment against the personal repre- 
sentative, fixing the debt; and in the second place, a sci. fa., setting 
out the judgment, and calling upon the heirs to show cause why ex- 
ecution should not issue against the land which had descended. 
Therefore, a purchaser a t  a Sheriff's sale under an execution unsup- 
ported by such judgment and scire facias, obtains no title. Crawfore 
u. Dalrynzple, 156. 

2. A purchaser of land from one claiming the same under a deed, declared 
by the jury to be fraudulent, stands on no better footing than such 
fraudulent donee himself; nor can the deed of such purchaser have 
any other or greater effect than the deed declared to be fraudulent, 
except such purchase was for a valuable consideration, and without 
notice of the fraud attempted to be perpetrated. Wade v. 8azcnder8, 
270. 

3. A bidder for land sold under a n  execution in his favor, and who receired 
the proceeds of such sale, is not thereby estopped from showillg in a 
subsequent and different proceeding, that the land belonged to some 
one else other than the defendant in his execution. Ibid. 

4. A purchaser a t  a Sheriff's sale, a s  against the defendant in  the execu- 
tion who withholds possession, is entitled to recover a s  of course; and 
the debtor cannot justify his act of refusing to give up the possession 
on the ground of the title being in a third person. IbZd, 277. 

See JUDGMENT; 
" SHERIFFS, 2 ; 

SLANDER. 
See PLEADING. 

SPECIFIC PERFORMANCE. 
See BILLS, BONDS, &c., 12. 

SPECIAL TERM. 
See PRACTICE GRIM., 6 ;  
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STOCK. 
(SUBSCRIPTION TO,) See CITIES, &c., 4 ;  

" " Co. COMMISSIONEBS, 5, 6, 7. 

See EXECUTORS, &c., 12; 
'' SURETY, 2. 

SUPERIOR COURTS. 
1. The Superior Courts have the power to amend a warrantt issued by a 

Justice of the Peace against a person refusing to work the road, by in- 
serting the State a s  plaintiff instead of the overseer. State  v .  Cauble, 
62. 

2. The Superior Courts, in  term time, have, under the Act of 1872-'73, 
chap. 175, jurisdiction of actions by creditors against administrators. 
Jolmson v .  Davis,  581. 

3. The Court below has no power to allow a n  amendment to a n  execut i~n,  
so a s  to divest the title acquired by a subsequent innocent purchaser, 
without noltice. Williants v. Sharpe,  582. 

4. The Act of 1868-'69, chap. 272, and the Act amendatory thereof, 1871-72, 
chap. 15, authorizing the Gorernor of the State to appoint Special 
Terms of the Superior Courts, a re  not unconstitutional. And in ap- 
pointing such Special Terms, the Gorernor is not bound by the certif- 
icate of the Judge, so f a r  as  to confine such terms to the trial of a 
particular class of eases. State  v. Eetcheg,  621. 

SUPREUE COURT. 
1. The Supreme Court has no jurisdiction under the  Constitution, to con- 

sider the evidence and review the finding of the Court below, in regard 
to  facts, a s  well a s  in regard to "legal inference," whether such issues 
of fact are  tried by the Judge or by a jury, or are  made by the plead- 
ing, a s  under the old system, or a re  eliminated by the Court from 
complaint and answer, or by means of exceptions to a report. Keener  
v. Finger, 35. 

2. The Supreme Court has no power to  compel by process of attachmenk 
a defendant to pay a judgment against him for costs recovered by a 
plaintiff in this Court. Phillips v. Trexevant,  176. 

3, A party plaintiff has  no right to have a decree re-heard by which cer- 
tain lands mere directed to be sold, (and which afterwards confirmed 
the sale,) when such party is in  no way in~terested in the proceeds of 
sale. and did not ask a sale i n  her original complaint. Hintoa - v. 
Binton, 730. 

See PRACTICE. 

SURETY AND PRINCIPAL. 
1. The surety on a bond is entitled to all the legal and equitable defences 

to which his principal is  entitled, which attached to or was connected 
with the debt, evidenced by such bond. And it  is competent for such 
surety to introduce any evidence tending to set up such defence; for 
instance, to prove a set-off or counter-claim contracted in  reference to  
the debt sued upon. Jarratt .v. Martin,  459. 
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2. A surety of a judgment debtor, has  an equity to be subrogated to t h e  
rights of his creditor, when it has been agreed by several creditors of 
the same debtor. that his land should be sold, although conveyed be- 
fore their executions became liens, and the proceeds of such sale 
should be divided in proportion to the amounts of their judgment& 
the .judgment of the creditor whose debt was secured, being credit(?& 
with his interest in the proceeds of the sale, so a s  to diminish t h e  
amount to be paid by the surety. And if this agrement, as alleged in 
the comnlaint, is denied or controverted by the answer, issues must be 
made and submitted for the purpose of establishing said agreement 
h ~ f o r e  the equities of the plaintiffs can be declared. P e r r ~  v. Perry.. 
607. 

See ABATEMENT, 1 ; 
" EXECUTORS, kc., 12. 

TAXES. 
1. The provision of sec. 6, (7.) Art. V. of our State Constitution, restrain- 

ing County Cornmissioners from levying a tax more than double t h e  
arilount of the State tax, does not apply to taxes levied to pay debts 
against the County existing a t  or before the adoption of the Consti- 
tion. Haugliton v. Conzmissioners, 466. 

2. Tlle equation of taxation provided for in Art. V, Sec. 1, does not apply 
to tases to pay a public debt existing a t  the adoption of the Con~ti-  
tution, or for special county purposes; nor does sec. 7 of the same 
Article, forbidding counties to levy more than double of the State tau, 
apply to such debts. Street v. Commissioners, 644. 

3. There is nothing in the Constitution of the State, which prohibits t h e  
Corun~issioners of a county from taxing polls, to pay a coul~ty debt in- 
curred before 1SG8: and there is nothing in that instrument, fi-iing,a 
n~axinlum of taxation for such purpose. Brothers v. Commissioncrs, 
726. 

See COUNTY C o n t m s s ~ o m ~ s ,  7. 

TENAST B Y  THE CURTESY. 
1. A tellant by the curtesy initiate has a right to sue alone for the posses- 

sion of his wife's land, and for damages for the detention of it, 
T1711son v. Arentx, 670. 

2. A cor11111aint by a husband which states that  h e  was married to his wife  
in 1841, that he had by her several living childrn, and that she ac- 
quired the land in question by a deed executed to her in 1844, is suB- 
cimt to show his title as  tenant by the curtesy initiate of the land: 
and the fact that the act of 1848 (Battle's Rev. chap. 60, sec. 43,b 
denrires him of the power to lease the land, without the consent of  
his wife, will not nrerent his recovery of the land by a n  action under 
the C. C. P., without joining his wife a s  a party. Ibid.  

See HUSBAND AND WIFE, 2. 

TENDER. 
1. A promissory note payable in Confederate currency in 1863, is a contract 

to pay money, and not a contract to  deliver specific articles: Hence, 
a tender of the money a t  the day does not satisfy the debt, but only 
stops the interest. Bank v. Davidsoa, 118. 
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2. In an  action upon such note, where the money tendered had been re  
fused: I t  was held, that although the defendant need not bring into 
Court the Confederate money, now worthless, he should have accom- 
panied his plea by a payment into Court of the statutory equivalent 
for such Confederate money: Held further, that the plaintiff was ell- 
titled to interest from the date of the service of his summons. Ibis 

3. A tender of Confederate money to be valid to stop interest should be 
accompanied with an  offer to pay the scaled value of the note or 
claim sued upon; otherwise. interest will run from the demand of 
payment, or from the time the process in the action is served. Tate 
v. Smith, 685. 

4. Where i t  was found on the trial below, that the defendants were ready, 
able and willing, and offered to pay in Confederate money the moun t  
of two notes due the plaintiff, soon aftei- they fell due in February, 
1864, which offer was refused: Held, that the offer to pay stopped the 
interest from the time it was made until the date or service of the 
summons in the action brought to recover the notes. Bank v. Stem 
house, 703. 

TITLE. 
See STATUT~ OF EIIM~ATIONS, 2. 

TRESPASS. 
See CITIE~ AND Towrus, 7, 8 : 
'' OFFICEBS, 2. 

TRIAL. 
See PRACTICE CIV., 1, 4, 5, 7, 13, 18, 21: 
" PUCTIGE GRIM., 4. 

TRTJSTS. 
A purchase by a man in his own name with funds in his hands of a Bdu- 

ciary nature creates a resulting trust in favor of those whose money 
is employed in the purchase. 

Therefore, where land has been purchased with partnership funds, al- 
though i t  be conveyed to one partner only, yet i t  becomes partnership 
property. Hifig u. Weeks, 372. 

(Verbal.) See EVIDENCE, 1. 

VENUE. 
See Corrrvm COM'BS, 2 ;  
" PBBCTICE. 

VERDICT. 
See  NEW WL, 4. 

WILLS. 
1. A testator directed, after giving some gecuaiary legacies to certaiu 

grandchildren which was a charge upon the whole of his estatec that 
his "real and Personal Property remain a s  a common &tock for the 
family Wi t  now make their home here, subject, nevertheless, to any 
distribution which my executors hereinafter named may think prop- 
er to make:" Held, that all the living children of the testator, 
and the represemtatives of the deceased children, are tenants in com- 
mon of all the real and personal d t e ,  with paatition postponed until 
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circumstances should make it necessary. The semiration of the iam- 
ily, and the death of some, and the sale  9f the interest of one, thereby 
letting into the family a new and disturbing element is such a change 
of circumstances a s  makes a partition proper. Dickson v. Diekson, 
487. 

2. When a legacy is given to a class - a s  to the children of - with no 
preceding estate, snch only a s  can answer to the call a t  the death of 
the testator. can take, for the ownership is  then to be fixed, and the 
estate must devolve upon those who answer the description. Tlralkor 
v. Johnston, 576. 

3. When, however, there is a preceding life estate, so that  the ownershi13 
is filled for the time. and there is no absolute necessity to make n 
peremptory call for the takers of the ultimate estate, the matter is 
left open until the determination of the life estate, with a view of 
taking in a s  many objects of the testator's bounty as  come withiu the 
description and can ansn-er to the call when it is necessary for the 
ownership to devolve and be fixed. Ib id .  

4. A legacy to A, who was IZZ~ZZIUS fillius, and who died intestate without 
children, does not go to the brothers and sisters of his mother, but 
escheats to the University. Ib id .  

WITXESSES. 
1. Tickets giren ont by Clerks of Superior Courts in State cases, a re  Ollly 

evidences that the witnesses attended; and until the Judge by whom 
the case was disfiosed of shall pass upon the costs, including witness 
fees, and declare h o ~ ,  when and by whom such costs shall be paid, 
the Connty Comniissioners cannot know their liability, and a re  not 
responsible therefor. Moore v. Conzmissio?zers, 340. 

2. A defendant who offers himself as  a witness in his own behalf, may be 
asked if he has not disposed of his property so as  to avoid the pay- 
nient of any recovery in the action then being tried; and if qmce 
such disposal he has not been engaged in selling the same proprrty. 
and his anslwrs are proper subjects for comment before the jury. 
Lasaiter  v. Phillias, 462. 

3. I t  is also comuetent to ask snch witness if he had not gone to New 
York to consult a spiritualist in regard to the money, the subject of 
the present controversy. Ib id .  

4. A nlaintiff, who, as  a witness relates a conrersation he had with the  
defendant, which is by the defendant contradicted in a material par- 
ticular, can corroborate his testimony by showing by another witness 
that  he made substantialls the same statement to that witness, soon 
after the conversation occurred, as  he made on the trial. Bullinger v. 
Dlurshall. 520. 

5. A witness mas be allowed to express his opinion a s  to the state of mind 
of another witness during certain periods; and it  is not necessaq? that 
s~ich witness should be a n  expert o r  a phgsicizn. State v. Ketchey, 
"'I+ 
OLL. 

See E \ ~ E R ' c E .  3 : 
l1 NEW TRIAL.. 7. 

I 

WRIT O F  RESTITUTION. 
See PRACTICE, 23. 1 , .  


