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C A S E S  

AXOUED AND DETERMINED 

I N  THE 

S U P R E M E  C O U R T  
N O R T H  C A R O L I N A .  C 

\ 

JANUARY TERM. 1819. 

THE STATE v. JIM, a Negro Slave. ( 3 ) 

Frorn Cumberland. 

Indictment against A. for breaking a d+elling-house in the day-time, 
no person being therein, and feloniously taking therefrom a 
bank note of the value of five pounds, concludes against the form 
of the statute: A. cannot be convicted of a capital felony. Such 
indictme~t should conclude against the form of the statutes. 

The statute of 1806, ch. 6, makes capital the offence of breaking a 
dwelling house in the day-time, and feloniously taking therefrom 
money, goods, or chattels: a bank note was hot the subject of 
larceny before the statute of 1811, ch. 11. 

The indictment charged "that Jim, a Negro slave, the prop- 
erty of Neil1 Shaw, late of the county of Cumberland, on 24 Sep- 
tember, 1815, about the hour of one in the afternoon of the 
said day, the dwelling-house of one Gurdon Savage, then and 
there situate, then and there feloniously did break and enter, no 
person being therein, and one bank note therein being, of ihe 
value of five pounds, issued by order of the President and 
Directors of the State Bank of North Carolina, &c., &c., (4) 
of the monies, goods and chattels, of the said Gurdon 
Savage, then and there being found, then and there, in the 
dwelling-house aforesaid, feloniously did steal, take, and carry 
away, contrary to the f o r m  of the slatute in such case made and 
provided. and zgainst the peace and dignity of the state." The 
Jury  found a special verdict, affirming the guilt of the prisoner, 
provided the Court should be of opinion that he could be le- 
gally guilty of the felony charged in the ipdictment under Laws 
1806, ch. 6 ; but if the Court should be of opinion that the pris- 
oner could not be legally convicted of the felony under that 
act, and it was necessary that the indictment should conclude 
against the form of that act, and also against the form of the 
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IN  THE SUPREME COURT. 

act of 1811, ch. 11, making bank notes a subject of hreeny, then 
they found the prisoner not guilty." 

/ 

TAYLOR, Chief-Justice : The questions arising in  this 
( 5 )  case are, 1st. Whether the breaking open of a dwell- 

ing house in  the day-time, no person being therein, 
and stealing therefrom a bank note, of the value of five 
pounds, be a capital felony within the act of 1806, ch. 
6.; and, 2dly, if i t  be not. Whether the indictment is de- 
fective in  not concluding against the form of both statutes 
mentioned in  the special verdict.-The words of the act of 
1806 are, "If any person or persons shall break any dwelling- 
house, shop, warehouse, or other out-house thereto belonging or  
therewith used, in the day-time, and feloniously take away 
Money, Goods or Chattels, of the value of twenty shillings o r  
upwards therein being, &o."-Whatever could not be the subject 
of larceny when the act of 1806 was passed, did not become the 
subject of a felonious taking under that act. A bank note was 
considered as having no intrinsic value, not importing any 
property in  possession of the person from whom i t  is taken. 
Although the words used i n  the ,act might have a more com- 

*Laws 1806, ch. 6, declares, "if any person or persons shall break 
any dwelling-house, shop, warehouse or other out-house thereto be- 
longing, or therewith used, in the day-time, and feloniously take 
away any money, gooa or chattels, of the value of twenty shillings 
or upwards, therein being, although no person shall be within such 
dwelling-house, shop, warehouse or other out-house, or shall com- 
fort, aid, abet, assist, counsel, hire or command any person or per- 
sons to commit such offence, alnd being thereof lawfully convicted, 
or being indicted shall stand mute, or peremptorily challenge more 
than thirty-five jurors, shall suffer death without benefit of clergy." 

And Laws 1811, ch. 11, declares, "that i f  any person or persons 
shall feloniously steal, takes and carry away, or take by robbery, 
any Bank note, Check, or Order for the payment of Money, issued 
by, or drawn on any Bank, or other Society or Corporation within 
this State, or within any of the United States; or any Treasury 
Warrant, Debenture, Certificate of Stock, or other public security: 
or any Order, Bill of Exchange, Bond, Promissory Note or other obli- 
gation, either for the payment of money or the delivery of specific 
articles, being the property of any other person or persons or of any 
Corporation, (notwithstanding any of the said particulars may be 
termed in law choses in action) such felonious stealing, taking and 
carrying away, or taking by robbery, shall be deemed and construed 
to be felony of the same nature and in the same degree, and with 
or without benefit of clergy, in the same manner as it would have 
been, if the offender or offenders had feIoniously stolen, or taken by 
robbery, Money, Goods or Property of like value with the Money, or 
specific ,articles due or expressed on the face of such Bank Note, 
Check, Order, &c." 

10 



N. 0.1 JANUARY TERM, 1819. 

prehensive meaning in a testament, in favbr of intention, yet h* 
a penal law they cannot be construed to embrace bank notes. 
As the felony, therefore, described in the act, is incomplete 
without the actual stealing of what the law deems Money, 
Goods or Chattels, the conviction under that act alone cannot be, 
supported. 

But the act of 1811, makes bank notes, subjects of larceny, 
and from both acts taken together, the guilt of the prisoner can 
only be inferred. Every indictment is presumed to be founded' 
on the common law, unless some statute is indicated by the. 
drawer of the bill, on which he means to prosecute. Nor can 
this be considered an unmeaning form, or useless refinement;. 
for the accused might often be thrown off his guard, by 
supposing that he was to be prosecuted at common law, (6) 
if afterwards he were proceeded against by statute; or 
by being referred to one statute, and afterwards tried upon an- 
other, OF upon both together. To observe the law in this partic- 
ular, is in effect to comply with the declaration of the Bill of- 
Rights, by apprising every man, who is criminalIy prosecuted, 
of the specific charges against him. I t  is accordingly an estab- 
lished principle, that if a statute create an offence, or alter- 
the nature of an offence at common law, as by turning a misde- 
meanor into a felony, the indictment must conclude against the 
form of the statute. (2  Hale's Hist., 192.) And if an offence is. 
made so, not by one statute only, but by two or more taken to- 
gether, the reason is equally strong, that the accused should be- 
referred to more than one statute in the indictment. I n  an in- 
formation for not coming to church by such a time, "against the- 

-form of the statute," and there being three statutes in this case, 
to-wit, l Eliz, ch. 2. 23 Eliz. ch. 1. And 29 Eliz. ch. 6. And 
' it not appearing which, i t  was adjudged ill. (Cro. J$c., 142). 

The Defendant is, by this indictment, referred to one stat- 
ute: which shall he examine to prepare his defense? If he look 
into the act of 1806, he discovers that he cannot be convicted 
under, i t ?  for he has not taken anything which was then the 
subject of larceny. If he look into that of 1811, he finds he 
may be convicted of a clergiable felony, by stealing a bank 
note, but not of a capital one, by breaking a dwelling-house an8 
stealing it therefrom. Whilst he is preparing his defence under 
one law, the prosecutor is arranging the charge under another, 
and by the perplexity thus occasioned, an innocent man may- 
be surprised into a conviction. 

Cited: S. v. Sandy, 25 N. C., 575. 



IN THE SUPREME BOURT. . [7 

a( 7 ) !DHE ;STATE v. CHERRY, a Negro Slave. 

Prom Wu,yne. 
Under the act of 1811, ch. 6, an indictment for murder may be "intel- 

ligible and explicit," and-contain sufficient t o  induce the "Court 
to proceed to judgment," if the time and place o f  making the 
assault, be set forth, although they be not repeated as to the 
mortal blow. 

The indictment charged "that Abraham, a negro slave the 
property of John Howell, late of the county of Waynej and 
State of Worth Carolina, not having the fear of God before hie 

teyes, but being moved arid seduced by the insti~ptions of the , 

Devil, on the fourth day of November, in the year of OUT 

Lord one thousand eight hundred and seventeen, with force 
and arms, in the county af Wayne, and state aforesai'd, 

!in apd upon Andrew Scott, in the peace of God, and the state, 
then and there being, feloniously, wilfully, and.  of his 
malice aforethought, did make an assault, and that 
the said .Abraham with a certain axe of the value of ten 
pence, current money of the state aforesaid, which axe the 
said Abraham in both his hands then and there had and 
held, in and upon the said Andrew Scott, on the right side of the . 
head, near the right temple of said Andrew Scott, feloniously, 
wilfully, and of his malice aforethought, did strike and beae, 
giving to the said Andrew Scott, by the striking and beating 
aforesaid, with the axe aforesaid, in and upon the right side of 
the head, near the right temple of him the said Andrew Scott, 
one mortal wound, of the depth of two inches, and breadth of 
ten inches; of which said mortal wound the said Andrew Scott. 
then and there instantly died: &c., &c. And that negro alaves 
Ben and Cherry, the reputed property of said Andrew Scott, 
were then and there each of them present, and did then 
:and there feloniously, wickedly, and with malice aforethought, 
.aid and abet the said Abraham in feloniously assaulting and 

atriking the said Andrew Scott as aforesaid: kc., &c. 
(8) And that the negro slaves Abraham, Ben and Cherry, 

felonioasly, wilfully and o f  their malice aforethought, 
him the said Andrew Scott did kill and murder, against the 
peace and dignity of the State." 

The prisoner: was convicted, and a motion was made by Mor- 
adecai to arrest the jvdgment, for tliat the $ime and place of 
giving the mortal blow, were not set forth in the indictment; 
-and the motion being referred to this Court. 

T-AYLOR, Chief-Justice: An indictment ought to contain 
:a description of the offence, which the prisoner is called 
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N. C.] JANUARY TERN, E 3 T X  

upon to answer, expressed with pIainnem, .brevity and per-- 
spicuity, and accompanied with those essential circumstances 
which concur to ascertain the fact and its nature. I n  the 
statement of these and of their specification, great strict- 
ness has always been required in favor of life; to a degree, 
indeed, that in the opinion of Sir Ma thw Hale, i t  had be- 
come the disease and reproach of the law. I cannot think 
it possible that any man can read this iindictment, with- 
out receiving from it the impression, that the assault, the 
holding of the axe in both hands, and giving the mortal 
blow, were all parts of one and the same transaction, and 
that the last mentioned act followed immediately. The. 
assault is stated to have been on 4 Novembier, and'that "then 
and there" the negro slave Abraham held the axe in his hands,. 
with which he struck the blow: but the "then and thereJ' are 
~ o t  repeated as to the blow itself. If a person were asked,. 
upon reading the indictment, when and where the blow was, 
given, he would assui.edly answer, in the County of Wayne, 
and on the fourth day of November. 

The circumstances of place and time are however particu- 
larly required by the common law to be annexed to the very 
fact of striking, not by intendment or construction, but by 
express words; in order that the offence may appear 
to the Court to have been done within tlieir jurisdic- (9) 
tion, and that the death should appear to have taken 
place within a year and a day, computing from the time the 
blow was given: and another reason as to the time, was, that 
the forfeiture of the land related to the day- of giving the blow. 
That this was so, appears from Cotton's case, (Cro. Eliz. 739)) 
which is expressly in point, and from which there has been no 
departure in any modern decision that I can find. By this 
case and the series of decisions to the same effect, to be found 
in Hale and Hawkins, I should feel myself conclusively bound, 
without being at liberty to scrutinize the reasons of them, were 
it not for our act of 1811, ch. 6, which provides that it shall be 
sufficient to all intents and purposes, that the iiadictment shall 
contain the charge against the criminal, expressed in a plain, 
intelligible and explicit manner, and that no bill of indictment 
shall be quashed or judgment arrested, for or by reason of any 
informalities or refinements, when tliere appears to the Court 
eufficient in the face of the indictment, to innduce them to pro- 
ceed to j~d~gment. I f  this act of Assembly is not always to 
sleep in the Statute Book, it never can be caIled' into operation 
more fitly than in the present case; for undoulitedly, the charge' 
is set forth in a plain, intelligibIe and exp l id  manner. The, 
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I N  T H E  SUPREME COURT. 17 

STATE b. DICKENSON. 

propriety of resorting to this act in the present case is more ' 
*evident, when it is seen in the bcoka that the exception now 
taken has been yielded to only "in favor of life," and that it 
would not prevail in an indictment for a misdemeanor. This 

yroves, if proof were necessary, that an indictment may be in- 
telligible and explicit, and contain sufficient to induce the Court 
to proceed to judgment, without the time and place being re- 
yeated as to the blow, if they had already been connected with 
the assault. 

I wish not to be understood as expressing an opinion that 
the act cures any radical defects in an indictment, or 

(10) that the time and place, when and where, the fact mfas 
committed, are not an essential part of i t ;  but I think 

they do appear by a rational and obvious construction of this 
indictment; and as it is only by a snbtle and refined course of 
.argumentation that the objection can be made'perceptible to 
the mind, it is of that character which the act intended to cure 

--Let the reasons in arrest of judgment be overruled. 

Cited: S. v. Moses, 13 N. C., 465. 

TEE STATE v. ISAAC DICKENSON. 

From Edgecornbe. 
-A. being recognized in 8001. to appear, failed, and his recognirance 

was forfeited. Bcire Facias issued against him to shew 'cause, 
"why execution should not issue for 8001. for a m e  on a forfeited 
recognizance, in failing to appear, &c. Defendant pleaded '6rcuZ 
tie1 record"; plea negatived and' judgment for the State. 

The defendant was recognized in the sum of eight hundred 
-pounds to appear, at the Superior Court of Law for EDGE- 
.COMBE; and failing to appear, his recognizance was forfeited, 
and judgment nisi was entered a.gainst him. A scire facias 
was sued out, directed to the Sheriff of Wayne, commanding 
'him "to make known to the defendant that he be and appear, 
.&c., to shew cause why execution should not issue against him 
-for the sum of eight hundred pounds for a fine on a forfeited 
recognizance in failing to make his personal appearance at 
March Term, &c., as he was bound to do.'' To this scire facias 

-the defendant pleaded nu1 tiel rccord. And i t  was submitted 
to this Court, whether the record supports the scire facias. 

TAYLOR, Chief-Justice: The word fine might well be left 
out, if i t  obscured or confounded the sense of the scire 
facias; and i t  would then read "eight hundred pounds 
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N. C.] JANUARY TERM, 1819. 

on a forfeited recognizance." But if the word be re- 
tained, i t  is not possible for  the defendant to misappre- (11) 
hend the purport of the scire facias, because the mean- 
ing intended to be affixed to the word, is explained by what 
follows. When the state exhibits the record shewing that 
the defendant's recognizance was forfeited, the fact affirmed 
in the scire facias is substantially proved, and the plea of nu1 
t ie1 record, negatived-Let judgment be entered for the State. 

Cited: S. v .  Raiford, 13 N .  C., 216. 

THE STATE v. BARNA JERNIGAN. ( 1 2  ) 

From Wayne. 

The act of 1779, ch. 11, declares, "that any person or persons, who 
shall hereafter steal, or shall by violence, seduction or any other 
means, take or carry away any slave or slaves, the property of 
another, with a n  intent to  sell or 'dispose of to  another, or ap- 
propriate to  their own use, such slave or slaves, &c., shall suffer 
death without benefit of clergy." The indictment charged that 
A. did steal, take and carry away a male slave named Amos, of 
the value of fifty shillings, and the property of one B. contrary 
to the  act o f  the  General Assembly in such case made and pro- 
vided. Although the stealing is not described as having been 
accompanied with either of the intentions, to-wit: to appropriate 
to his own use, or sell or dispose of to another, the benefit of 
clergy is taken away by a conviction on the indictment. 

c he design of the a d  is two-fold: lst, to punish the crime of stealing 
a slave with death, by taking away the benefit of clergy, 'to which 
the offender was entitled a t  common law. 2nd, to punish in the 
same way all other wrongful means of depriving an owner of 
his slave, whether by force or fraud, if the act were accompanied 
with an intention to sell the slave or to appropriate him to the 
taker's use. 

Where a Statute employs terms of art or technical terms, they must 
be taken according to the acceptation of the learned in each art, 
trade or science, the word stealing imports a feZonious talcing 
and carrying away the personal goods o f  another. But the tak- 
ing by violence or seduction the slave of another, will be felon- 
ious or not, as it shall be done with or without an intention of 
selling or disposing of said .slave to another or appropriating 
him to the taker's use. 

The words of the Statute, "with intent to sell or dispose of to another, 
or to appropriate to his own use," ry?ate to "the taking by vlo- 
lence, seduction or any other means. 

The true meaning of the maxim, "proximo antecedenti fiat relatio 
nisi  impediatur sententia" is, that reference shall be made to the 
next antecedent or not, according as the sense, and reason and 
justice of the thing require it. 
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STATE v, JERNIGAN. 

The indictment contained three counts. I n  the first count, it 
charged "that Barna Jernigan, late of the County of Wayne, 
and State of North darolina, not having the fear crf God be- 

! fore his eyes, but being moved and seduced by the instiga- 
tion of the Devil, on 24 March, 1816, at and in the County of 

Wayne aforesaid, with force and arms, a certain male 
(13) slave named Amos, of the value of fifty shillings, and 

the property of one John Coor Pender, of the County of 
Wayne, feloniously did steal, take and carry away,-contrary to 
the act of the General Assembly in such case made and pro- 
vided, and against the peace and dignity of the State." 

I n  the second count, the indictment charged, "that the said 
Barna Jernigan, on the day and year aforesaid, and at the 
county aforesaid, one other male slave named Amos, of the 
value of fifty shillings; and the property of one John Coor 
Pender,. of the said county, feloniously did seduce, take and 
carry away, with an intention the said slave Amos to appro- 
priate to his own use, contrary to the act of the General Assern- 
bly in such case made and provided, entitled 'An act to prevent 
the stealing of slaves, or by violence, seduction or any other 
means, taking or carrying away any slave or slaves, the prop- 
erty of another, and for other purposes therein mentioned,' 
and against the peace and dignity of the State." 

a In the third count, the indictment charged, "that the said 
Barna Jernigan, on the day and year aforesaid, and at-the 
county aforesaid, one other male slave named Amos, of the 
value of fifty shillings, and the property of one John Cook . 
Pender, 'of the said county, feloniously did seduce, take and 
carry away, with an intention the said slave Amos to sell and 
dispose of, contrary to the act of the General Assembly in such 
case made and provided, entitled 'an act, &c.' aqd against the 
peace and dignity of the State." 

The prisoner was found guilty; and it being asked why sen- 
tence of death should not be pronounced against him, Cas- 
ton, Stanley and Mordecai shewed for cause, that upon the 
first count in the indictment, the prisoner was entitled to the 
benefit of clergy; for that the offence set forth in that count 

is not specified in the particular words of the Statute, 
(14) and is to be considered a larceny at  common law: 

and that the second and third counts do not specify 
the offence in the particular words of the statute, and that 
the offence charged in the said counts, is not indictable at 
common law, and therefore no judgment can be pronounced 
against the prisoner upon these counts. And the prisoner hav- 
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ing appealed from the decision of the Court below upon these 
reasons. 

TAYLOR, Chief-Justice : The p iwner  has been tried and con- 
'vieted of am offenee described i~ an a& of the General Assem- 
bJy passed in 1779, entitled ('An act to prevent the stealing of 
slmes, or by violence, seduction or any other means, taking or 
conveying away slaves the property of another, and for other 
purposes therein mentioned." The words of the second section 
under which the offenee arises, are, "that any person or persons 
who shall hereafter steai, or shall by violence, seduction or any 
other means take or carry away any slave or slaves the property 
of another, with an intent to sell or dispose of to another, or ap- 
propriate to his own use, such slave or slaves, &c., going on to 
describe anothe~ crime, and coachding with annexing the pup- 
i ~ h e n t  of death to the several offences so specifid. 

The indictment contains three counts. The first, charges 
'the priiwner with stealing the slave Amos, the property of 
J ~ h n  COOP Pender, and concludes against the form of the 
Ekatute-The second charges that the prisoner did seduce, take 
and carry away the slave, with an intention to appropriate him 
to his own use-The third count differs from the seeond, by 
charging the intention of the prisoner to have been, to sell a ~ d  
dispose of the slave. These count? aIso conclude against the 
form of the Statute. 

I t  has been contended by the prisoner7s counsel, that the 
benefit of c l e r o  is not taken away by a conviction on 
the Brst count, because the skealiq is not described as (15) 
having been aeoompanied with either of those inten- 
tions, to-wit, to appropriate to his own use, or to sell or dis- 
pose of to another, which the Legislature has thought fit to con- 
nect with the crime; and, further, that the aot being highly 
penal, mght to receive a s8ric2 conetruction, and on the side of 
lenity. On the two last counts it is alleged, that the indictment 
has depmted from the words of the 'statute, in using Bhe verb 
"did steal," instead of the subertantive "seduction;" in charg- 
ing that the prisoner "dsd seduce and' take Away," instead of 
charging that "he took the slave army by sedwtion." 

The several objections and arguments ofiered on behalf of 
the prisoner, have been deliberated upon under a full sense of 
the awful consequences of our decision, and with all the care 
and attentian whieh were justly due to the ability with which 
they were urged. But as in a gene~al finding, judgment may 
be awarded, if any o m  count in the indictment be good, we 
shall forbear ta give any opinion uppn the two last eomr;s, be- 
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Sieving that the crime is properly described in the first, accord- 
ing  to the words of the statute and its obvious meaning. 

I t  has been argued, that whenever a statute renders an act, 
which was criminal at common law, more penal when done 
under particular circumstances,. the indictment must specify 
the offence as it is described in the statute, otherwise only the ' 

common law judgment can be awarded by the Court. Numer- 
ous authorities prove the soundness of this position, and its in- 
violate observance is of vital importance to the security of the 
citizen. But it is not perceived, tkat the offence of stealing a 
slave, is described in the statute, by any circumstances or char- 
acteristics not appertaining to it at common law. The design 
of the act, as it is to be collected from the words, is two-fold, 
Jet, to punish the crime of stealing a slave with death, by 
taking away the benefit of clergy, to which the offender was 
entitled at common law; 2dly, to punish all other wrongful 

means of depriving an owner of his slave, whether by 
(16) force or fraud, if the act were accompanied with an in- 

tention to sell the slave, or to appropriate him to the 
%aker7s use. Under the several descriptions in the last head, 
acts might have been committed before the statute, certainly 
not amounting to felony; in some cases forming only a tres- 
pass, and in others, a trespass which could only be redressed by 
a civil action. This kind of property was, however, exposed in 
a peculiar manner to the artifice and depredations of dishonest 
men; besides violence, to which it was liable, in common with 
&other chattels, a slave, being a moral agent, might be addressed 
through the medium of his hopes and his fears, his passions 
and affections, and thus seduced or driven from the service of 
'his owner, into that of the spoiler. I t  is evident, therefore, 
that additional legal sanctions became necessary to guard a 
property thus assailable; more especially, as the loss to the 
owner was as great as if he had beeh deprived of i t  in a felonious 
manner, and there was not less moral turpitude in the offender. 
Nor would many persons expose themselves to a prosecution 
for felony, clergiable as it was, when they could accomplish 
their dishonest purposes by means which were not even the sub- 
ject of a criminal prosecution. 

In this state of things the Legislature interposed, and what . 

they meant to do, is clearly explained in the preamble of the 
act. "Whereas it is necessary that the pernicious practice of 
stealing, or otherwise carrying away slaves, the property of 
others, kc." They then proceeded to specify the crimes and as- 

. aertain the punishment; in doing which, they place the other 
offences in the same grade of criminality with stealing, pro- 
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vided they partakk of that indispensible ingredient of s te~l-  
ing, an intention to appropriate to the taker's use, or to sell or 
dispose of to another. When a statute employs terms of art, 
or technical terms, they must be taken according to the accep- 
tation of the learned in each art, trade, or science. Were a 
Divine called upon to expound the eighth commandment, he 
might, with great propriety, explain stealing to signify 
any act of wrong, oppression or injustice, affecting the (17) 
property of another. But where a Lawyer defines it as 
the subject of municipal punishment, he is allowed 'only to call 
it, "the felonious taking and carrying away the personal goods 
of another," and that the sense of felonious is "Causa Ltxcri." 
I t  is difficult to conceive, therefore, that the Legislature, enact- 
ing'a law to be executed by the courts of justice, should have 
undertaken to describe by a wordy circumlocution, an offence 
familiarly known in the law for ages, by the use of a single 
word. The other offences described in the statute were not so 
known; nor would it have been just or wise to punish them 
with the severity of capital crimes, if they were unaccompa- 
nied with that essential quality of stealing, the Causa Lucri: 
because the propeity might have been taken by both means, 
without such intention, or even with the intention of restoring 
it after a time to the owner. To them, therefore, it relates, and 
to them alone; to the end that they might be punishable in the 
same manner with stealing. While this appears to be the ra- 
tional construction of the law, it is not perceived to offer any 
violence to the grammatical one. The substantives "slave or 
slaves, the property of another," are governed equally by all 
the verbs, "steal, take, or carry away;" and though the sen- \ 

tence containing the two last verbs is divided from that con- 
taining the verb "steal" by the conjunction "or," yet it is by the 
same means connected in sense; so that "slave or slaves the 
property of another," are the objective case to all the verbs. I n  
the language of grammarians, "person or persons" form the 
agent, "steal, take or carry away" the attribute, and "slave or 
slaves the property of another," the object. This furnishes a 
subject for the word "steal" to operate upon; and hence the 
objection is obviated, that the act would make it a capital 
felony to steal anything. Still it is said, that the intention ex- 
pressed in the act must be coupled with all the verbs, if the lat- 
ter govern the words "slave or slaves." Reasons have been 
given to shew that such a construction is inadmissible 
upon ordinary principles; and it may be shewn that i t  (18) 
is inconsistent with the established rules of legal inter- 
pretation. 
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The rule of grammar th& word& shall Be referred to the 
next antedent ,  has been adopted and enfarced in the h w  from 
ap early period, and has had a direct inflqenee upon tba de- 
ciaion of many cases. B.ut much to the credit of the $ages af 
the Law, it has uniformly been received and practised upoa, 
with its proper limit\apd qualifications, so as to fulfil the in- 
tention of the Legislature in civil matters, to ascertaia the &- 
sign of parties in private contracts, and to furnish a rational 
exposition of every instrument, public and private, that called 
for the judgment of a court. As a rule of legal coustruc4ion7 i t  
stands thus, Prox imo antecedenti fiat relatio, lvisi impediatur 
sewtentia; and in the various ewes in whioh it bas b m  iatra- 
duced, it has been rentbred instrumental toward* affecting 
a right undwatandi~g of the subject, and renderiw 
~iubstantial justice. A man agrees ta  abide, the award o$ 
J. S. who awards that he shall pap before such a feast 
ten pounds to anotheq and that then  the ather shdl  
make him a release. The word thew shall not be re- 
ferred to the feast, but to the time of payment of the 
mosey. (Dyer 15, b.) The s$atute 32 RRnry QIIL. ordwisa 
that none shall buy right or titles in land, u n l w  such parsom 
have been In possession of it, or of the reversion or re rnhder  
of it, or have taken the rents an8 profits .of it, for the space of 
ane whoh year next before. Here these worda "by the space of 
one whole year," shall be referred only to the sentence sext 
before, viz., to the taking the rents and: pro&a (Plowd. 107.) 
A case in Rolt, 449, is shortly thia A maadamus was issued 
to, restore Johw Freebody to the place of Burgem of a t o m ,  
from which he had been ejected by the corporation. Part of: 
the return on the mandamus was, that at such a time one Sir 
J o h n  B. Fpas Mayor, and that he qssembled @he rwt of the 
Burgesses, and that the said Johw being summoned, &c., the 

said J o h n  Freebody was removed by the s J d  M q v r  
(19) and Burgesses, T b  counsel for the @orporation ob- 

jected that the retuzn was not good, fop tha# i& is," "the 
said J o h n  being summoned, &c., the said J o h  Pnee4sdy wm 
r~moaed," a ~ d  the word "said" refers "Prox;imo a&ecedewti;" 
and th& is J o h n  the Nayor; so that J o h a  Freebody waa trclaot 

summ~ned. B& the  COUP^ bdd: i t  well einough; for "said" 
refer to the w9;t aritecedeilt, if it does, not break the sense, a8 
here it ~rould, do. 

From all the case& on this subject, the principh to. be ex- 
traeted is, that refkenoe shdl  be made. to the next wtwednnt, 
or not, acc)~rcqin&y as the sewe aknL reawn a d  justice 0% the. 
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thing require it. And this is the conclusion at which we had 
before arrived without the aid of decided cases. 

The very question, however, before us has been decided in 
S. @. Hall, 1 U. O., 16%) by Ju&ge Moore, d o s e  opinions on 
every subject, but particularly on this, merit the highest re- 
spect. He was appointed Attorney-General, a short time after' 
l&<s lmt BZ€ AissimbQ WM p a d ,  md ~diseharged &w a &rbs d 
Sears t%e arduuus dubm of that cffice in a manner that com- 
manded the admiration and gratitude of his contemp?raries. 
F i e  grdomd I--~wkdge of the criminal law was !@ := c m -  
b n u d  eereise by a mo& varied iaml ezteakive praakioe, at a pe- 
~ i o d  when the py~ssioilrs of me& hnd a ~ t  yet suhtted frbm the 
ferment o f a  aid1 war; and svery grade of crime, inciaent to 
a n  unsettled eo~iet,~, made continual dmnand q p n  Gi:jre ~cute-  
ness. No om ever uELoab6ed his learning and p n e t m t i a ,  or 
that while he eafmced the law with an dighkined vigilanoe 
ahd antiring zed, 64s tenwgy ms seaemed with h*mwity, 
ka~i-ng the ina6cent nothingLto few, and tbe guii"t:ylbdt Kt'tle to 
hope. The opinion of such a man, delivered on an tmasion 
the most solemn in which a Judge could act, where a doubt in 
him would have been life to the prisoner, msumes the aau&ority 
of a contemporary e x p b t i m  of the statute. . 

Cited: S. v. Hmey, 10 N. C., 430; 8. v. Gallimore, 29 N. C., 
151; Adanas v.  Turrwlehinte, 30 N. C., 150. 
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ARCHIBALD M'KAY, Guardian, kc., V. WILLIAM HENDON. 

From Blade%. 

A. by his will, directed certain negro slaves to be divided between 
his three children, William, Mary and Sarah, when either of 
them should come of age, or sooner, if the execufors found it 
necessary; and then declared, "that if either of the said children 
should die uiider ade, without heirs, then that share shm!:! be 
divided between the other two children." Mary died under age 
and without issue. William then died, leaving Sarah of the 
whole blo6d, and two brothers and a sister of the half blood, of 
the maternal side. The part of Mary's share which accrued to 
William upon her death, does not survive to Sarah, but goes to 
her and to the brothers and sisters of the half blood. 

The rule is, that where legacies are given to three or more persons - 

as tenants in common, with a bequest to the survivors upon the 
death of any of them within a given period, the original legacies 
only, and not the shares which accrued by survivorship, will 
survive. 

The only exception to the rule is, where the fund is Ieft as an aggre- 
gate one, and made divisible among many persons as legatees, 
with benefit of survivorship among them. 

The question upon this case arose upon the following clause 
in  the will of Richard Salter. "I give my other negroes, 

young Cato, Peter, Dinah, Mary, Anne, and Diana, to 
(22) be divided between my three children, William, Mary 

and Sarah, to them, their heirs and assigns forever, to 
be divided when either of them comes of age, or sooner if my 
executors should find it necessary: and my will is, that if either 
of my said children should die under age, without heirs, then 
that share t o  be divided between the other two children." The 
testator left his wife Nancy and three children, William, Mary 
and Sarah, him surviving. Nancy, the widow, intermarried 
with Archibald McKay, by whom she had issue, Alexander, 
John and Eliza. Mary, one of the children of Richard Salter, 
then died, a minor and without issue. Afterwards, William, 
another child of the said Richard Salter, died, a minor and 
without issue. The petitioners, Alkxander, John and Eliza 
McKay, children of Nancy by her second husband, Archibald 
M'Kay, filed this petition by their father, who had been ap- 

- 

pointed their guardian, against the representative of Richard 
Salter, for an account and distribution of the legacies given to 
Mary and William Salter; either under the will of his father, 
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or by the death of his sister Mary? And if so, to what part ?- 
And the case having been sent to this Comt for the opinion of 
the Judge, 

TAYLOR, Chief-Justice : The brothers a n d  sisters of the half 
blood of the maternal side to William Salter, who died intestate, 
have filed this petition by the guardian, to obtain an account 
and distribution of the part of the intestate's personal estate, 
which he acquired under the will of his father, Richard' Salter. 
The three children of the testator survived him, and afterwads, 
Mary died under age and without issue, leaving of the whole 
blood, her brother William and her sister Sarah; and of the 
half blood, Alexander and John, her brothers, and Eliza, her 
sister, surviving: Then William died under aqe, and 
without issue, leaving the preceding brothers and sisters (23)  
surviving. 

I t  may be conjectured, that the testator meant to confine his 
bounty to his three children and their descendants, if they 
should have any: And that upon the death of two under age 
and without children, the whole of the negroes should belong 
to the surviving brother and sister : That while any one of his 
children was alive, no other collateral relation of those who 
were dead should share with the survivor; and least of all, 
could the testator contemplate that the children of his widow 
by a -future husband should be entitled to share with the sur- 
viving child. I f  a Court were at liberty to judge of the testa- 
tor's intention, deduced from circumstances out of the will; and: 
by giving to words in  the will a construction in opposition to 
that which has been affixed to them by a series of decided cases, 
the considerations which have been mentioned, might probabIg 
in this, as well as in other instances, meet the justice of the 
case: but then i t  would put an end to the certainty of the law 
and the security of property. For while Judges may find out 
by industry the rules of interpretation established by law, their 
speculations, as to the intent of the testator, may differ; no legal 
opinion could be given on a will, by which so much litigation is 
now prevented; and it would be impossible to pronounce who 
was the owner of property claimed under a will, until the d e  
cision of this Court could be had on the question. A state of 
things so pregnant with mischief ought to be carefully avoided' 
by a Court established for the purpose of testing by legal prin- 
ciples the adjudications of other tribunals: Yet it would be 
difficult to Qtate a case in which tl decision for one party would 
be in resistance to a stronger current of authorcties than would 
be a decision for the defendant in this case. 
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. The rule is, that where legaciw are given to three ox more 
persons as tenants in common, with a bequest to the survivors 
upon the death of any of them within a given period, the 

original legacies only, and not those shares which ac- 
(24) crued by survivorship, will survive, beeauk such accrued 

shares, vesting in the surviving legatees in digtinct pro- 
portions, proper words are neoesaary to make these shares sur- 
vim with the others. This had been decided in relation to real 
property in Woodward a. GlmcocE, 2 Tern., 388)) and in ohat- 
tels, in Rutge v. B m k e r ,  (Fonoster 134), and Perkins v. 
Micklethwaite, ( 1  P. Wms., 274.8). The reason of these deker- 
minations is, that the share accruing by survivorship veqks ia 
the surviving children by distinct shares, and not in them a6 
joint tenants. I n  the case before us, the surviving share is di- 
rected to be 'divided between the other two children; and in 
Rutge v. Bmlcer, the Master of the Rolls says, "share and 
share alike" are epivalent to ihe words "equally to be divided." 
I n  the case ex parte West, (1 Bro. C. C. 575), before Lord 
Thurlow, the words of the will were "I leave to A. B. C. mas 
sf Arthur Scaife 10001. each, the interest to be added 60 the 
principal yearly, until they shall respectively attain the age of 
twenty-one years : and in case any of them shall die before t h ~ t  
age, then to the survivors." A. died, and then B. both under 
the age of twenty-one. The queslion was, whether that part of 
the share of A. which survived to B. upon the death of A. sur- 
vived afterwards to C. upon the death of B?  Or whether B's 
original share only survived? The Judge thollght it a natural 
construction, that the word "share" in the case cited, Rutge v. 
Bunker, would take in the survival part as well as the original 
share; and consequently, the whole ought to survive: but he 
could not so decide without contradicting cases expressly in 
point; and, not being able to distingnish the case before hi% 
he decreed that the survived part did not survive: expressing, at 
$he same time, a wish to remnsider his opinion. I n  consequence 
cof  what fell from him, the sahne cztse was afterwards brought 
on b e h e  t h  ;Master of the Rolls, Lord Kenyol), whose decree 

corresponded mi& the fotrmkr ones. From a belief that 
(25) an -adhewme to the r d e  generally disappointed the in- 

tention of testafors, one cam which, at first view, would 
seem to come wikhin it, has been excepted from it, by reason of 
the peculiar penning of the will; but Lord Hardwicke, who 
made the decision, r ewgnhd  the rule itself in the fullest man- 
ner-The materid word8 of the will were, "I give the residue 
of my personal estate tb my brother alad sisters, Charles, Mary 
and Elizabeth, and the sisters of my late wife, Martha %ad a- 
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Becca P a h e ,  to be squally divided ammg them, share and 
share alike; and in case of tke dwith of my 'brother or any of 
my sisters, or wife's sisters, before me, or the $urvivor of my 
father and mother, I' do appoint /;is, her or their shares to be 
divided among the ~ ~ r v i v o r s  of them." Charles died in  the 
testator's lifetime, but after the naking of the will: Mary and 
Elizabeth, the testator's sisters, died in the lifetime of the twh-  
tor's mother, who survived her husband, but was then deatl-- 
The bill was brought by Martha and Rebecca Paine for the 
residue of the estate-It was decided that the accumulated 
shares of the persons who were dead, survived as well as the 
original ones; and the course of reasoning employed was, that 
there m7as an express direction that if any should die before the 
testator, his a r  her share should survive to the others; and i11e 
ahare of the one dying before the testator, would not have sur- 
vived at  all, but for this clause; il would have been an undis- 
posed part of the testator's estate-Then if another had died in 
the testator's lifetime, the original fifth of him who died sec- 
and, as well as the share which survived to him on the death of 
the first, would have gobe over likewise-Therefore the testa- 
"ro meant that the accumnlated as well as the original share 
should survive, and a different construction cannot be put on 
the word share in one case than in  the other (Paine v. Benson, 
3 Atk., 78).  I t  must be acknowledged that the reasoning in  
Payne v. Beason went very close to the wind to steer 
d e a r  of a rule that was though to militate against the (26) 

.testator's intention; but admitting the case to be well 
decided, (which was subsequently doubted by Lord Thurlow in 
the case of West, ex parte) yet it is not an authority for the 
Defendant in the case before us, in which the foundation is 
wanting on which the Chancellor built the whole of his reason- 
ing. For if either of the children had died before the testator, 
the share given to him or her would have lapsed; and the caw 
cited turned upon the necessity of giving to the word "share," 
the same meaning when applied to the accumulated share, which 
it had when applied to the original one. 

The only distinct exception to the rule is, %here the fund is 
left as an aggregate one, and made divisible among many pep 
sons as legatem, with benefit of survivorsl@p among them. 
(Worlidge v. Churchill, 3 Bro. C. C., 465.) The Judge, in  
giving his opinion, re lie^ upon Rutge v. Bunker to shew that 
the rule was not t h ~ u g h t  to apply to an aggregate fund; and 
deduces from the will proofs from particular expressions, t h t  
the testator meant to keep i t  as a,n aggregate fund. Having 
examined all tha cases relative to this question, with attention, 
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we are bound to decide that the petitioners are entitled to di- 
vide with defendants that share which William acquired by 
the death of Mary. 

Cited:  Spruill v. Moore, 40 N. @., 288; Owen v. Owen, 445 
N. C., 125. 

ROBERT EDENS and Wife and others v. 3PrMES WILLIAMS'S 
Executor. 

From R e ~ t i e .  

A, being seised of a tract of land, and possessed of five slaves, made 
his will, and therein lent to his wife, during her life, his land 
and three of his slaves, with his household furniture and stock. 
He then directed that if his wife should be ensient with child, 
such child should be raised and educated by his wife, out of the 
income of the property left to her, as well as all the property 
he died possessed of. He then bequeathed to his brother's twa 
daughters, his other two slaves, to be divided between them 
when either of them should marry; the wife was ensient with 
child; and one of the brother's daughters having married, the 
Executor was called upon to divide the two slaves and their 
increase between her and her sister. 

Held, that upon the construction of the whole will, the brother's 
daughters were not to take, if the wife should prove to be 
enszent with child: and mat all the property belonged to the. 
child after the mother's death. 

In construing the will, the Court will look to the state of the testa- 
tor's family, and to the kind and extent of property he owned 
at the time of making his will. 

Robert Edens and Sarah, his wife, and Elizabeth Williams, 
an infant, by her guardian, fiJed their bill of complaint in the 
Court of equity for BERTIE, against Jehu Nichols, executor of 
the last will of James Williams, late of Bertie county, and 
therein charged that the said James WilIiams, in his last will, 
which had been duly proved since his death, and of which the de- 
fendant had been appointed and had qualified as executor, had 
bequeathed as follows, to-wit, "1 give and begreath unto m y  
brother's two daughters, Sarah and EIiza Williams, one negro 
woman named Esther and her child Harry, to be in the care 
and under the direction of my brother William Williams, until 
either of them marrieth; at which time it is my will and desire, 
that the said Esther and Harry, and the increase of Esther, if 
any, to be equally divided between them. Item-I lend unto, 
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my brother William Williams, my silver watch during 
his life, and after his death, I give the said watch to (28) 3 

his daughter Sarah Williams, to her and her heirs and 
assigns forever." That the defendant took into his possessions 
the property mentioned in the said bequests; that complain- 
ants Sarah and Elizabeth were the nieces of the testator men- 
tioned in  the will; that Sarah had intermarried with Robert 
Edens; that William Williams, the brother of the testator and" 
father of the complainants Sarah and Elizabeth, had died; a n 8  
he being dead and Sarah having married the bill charged that 
complainants were entitled to demand from the defendant the 
silver watch and the negro slaves, mentioned in the aforesaid' 
bequests; that they had applied to the defendant for this pw- 
pose, and he had refused to deliver either the watch or negro 
slaves, the bill prayed that the defendant might be decreed to 
deliver to the complainants the watch and the negro slaves, and' 
account for the hire of the slaves, &c. 

To this bill, the executor, Jehu Nichols, put in his answer, 
and therein admitted the several allegations of the bill; but 
alleged thst he was advised Complainants were not entitled to 
the watch and negro slaves; for that the testator left his wife 
ensielzt with child, which was born a few months after his 
death, and was still alive; that the testator had made his will 
with reference to such an event; and that, upon the construc- 
tion of the whole will, he was advised Complainants were not 
entitled, except in the event that the testator's wife had not been 
ensient with child at the time of his death: and he prayed the 
advice of the Court. 

The several clauses of the will referred to by Defendant, in 
his answer, are in the following words: 

"I lend unto my dear and loving wife, Susannah Williams, m y  
plantation, and buildings thereunto belonging whereon I now 
live, during her natural life; also lend her, my said wife, all 
my household and kitchen furniture, except two beds and bed- 
steads, to be sold by my executors; also one negro man named 
Jack, one boy named Daniel, and one negro woman 
named Jenny, and one sorrel mare named Lucilda, and (29) 
all my stock of cattle and hogs, during her natural life, 
subject only to the provisions hereafter mentioned. 

"Item-Provided my said wife Susannah Williams should be 
now pregnant of one or more children, it is my will and desire 
such child or children shall be raised and educated by my said 
wife out of the income of the property left to her, as well as . 
all the property I die possessed of :  but if such child or chil- 
dren should marry, or arrive to the age of maturity, in  my said 
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wife's 3 i W h e ,  else one 80 mar@ng 8hdl have En equal share 
.df all &y Rsgmes $ad dacrea~e, as well as d l  wy other property, 
*except the tmds abd buildhgs left .to my mid wife. Blrt, ih 
w the child or children mp wige i s  suggested to be be'pregmt 
with ~hotdd  die bdow marrying or arriving to the age of ma- 
-t&ty, my wi$e Susannah Williams shall have t h  property ia 
mwme,r a# above left to  her dulp;?lg her aatural Me. 

"'I-tem-It is my wiU1 2nd d e s h  that all my prqer ty  left '00 
my wise, or all she shall inherit f ~ o m  my &tab, af%r her death 
sha!! be inhnyitod by my child ar ~hildrea, OY for want ef such 

heirs, as he~eafter mentioned. 
"Ite'm-1 give a ~ d  bequeahh to my niece Scarah Williams, 

my land a d  iknprovetne~t.~ t h e w ,  after my wife's deagh. 
also give all the residue of my estate left to my &fe her 1i'h 
time, to be equally divided between mg bother's two laughtem, 
"Sarah and Eliza Williams, to them, their heieirs and assigns fop- 
,ever. 

'(Item-I give and Be ueath unto my bmthes's two daagh- 4w tes's, Sarah and Eliza iliiams, one negro Uio~fian, n a ~ ? e d  
Esther, and her child Harry, to be in the care and ulidel: the 
direction of my bro the~  William Williams, until aitlrer, f'thern 
marrieth; at which time it is my will alvd desiw that tht. said 
Esther alld Hawy, ctnd the increase of Esther (if any) to b 

-equal$$ di~-ided between them. 
"Item-I lend unto my brother W i W m  Williams 

(30) my isilver watch daring hiis life, and after his dmth I 
give the said watbh to his daiughter, Sarah Williams, to 

her, and her heirs and assigns forever. 
"It is likewise my desire, should I not leave money sufficient 

to discharge all my debts, in that easle @y executors should sell 
as much of my movm%Ie estate, dhi& %y ~ ~ f e  c&n best spare, 
-as wiil make up the residue." 

BY THE COU~T-Some aid in diseovesing the intention of the 
testator may be derived from a emsideration of the state of his 
family, and the kind and extent of the property he owned at the 
time of making his will. (1 P, Wms., 286.-4 Bro., 441.) 
His family cmsisted of his wife only; and it a n n o t  be pve- 
sumed that he had any other property than that specified in his 
will, which consisted ody of his plantation, homehold fami- 
,iuze, sstoek and wearing appaml, together witlh &vie daves. In- 
deed i t  is almost oerkiza that this constituted &e whole of his 
etserte; because he dhects that in the event of h$s mot leavins 
maney .emugh to pay his debts, such part of his persunal esta%e 
-should be sold f w  that purpose as his wife could best *pare. 

A man so situate would naburally desire to make a compe- 
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tent provieion for his wi4e during her life, and to bestow some 
pawe& t o b n  of his aegard upon thoae who wera near& tco him 
in blmd, w&S the prmpect d an accession to\ it upon the deatk 
of hi& wife, Bat if he thought it probable that his wife vae 
then snsient, the natural affection of a parent wowld prompt 
him to make a provision for his future ofispring; and, from 
a fortune so small, would as naturzklly restrain him from make 
ing a deduction in favor of his aollateral: ki-ndred, If this in- 
hation ean be heairly colleated from the will, it is our duty to 
give effect to it, though itr may not be expressed in legal an& 
teahsical words. 

I n  the first clause 0.f h k  will, the testator Lends to 
his wife during her life, his plantation, fvrai$um, stock, (31) 

three out of five of his s h e s  ; and the mcondt clause 
provides, that if she should then be pregnant with one or mom 
children, such child or ehildxen shall be raked and educated by- 
h k  wife, out of the incorn of th3 property left to  he^, as well 
as dl other propwty he dies paamsed of:  if the child or cbilr 
&en ehould marry or arrive at age in his wife's life-tibme, the 
one so marrying shall have an equal share of all his negoee 
and their incmw, as well as all his other proper&y, except the 
land left to his wife. I n  the event of the ohild or childrem 
dying before marriage or amival at age, then the property d e  
vohes upon the wife as &recta& in the fimt clause. The thin& 
clwse directs that all the property lefti to his wife, as well as 
aJl she should inherit from his estate, after her death shall be 
imherited by his child or children, or for want c~f such heirs, as 
hereafter mentioned. By the fouxth clausq he gives the land 
left to his wife, to his niece, Sarah Williams, after the death of 
his wife: And the residue of what he had given to his wife, he 
directs to be equally divided between hie br~Chers two daagh- 
ters. Then follow the fifth and sixth clauses under which the 
complainants claim the slaves, Esther and Harry, and the sil- 
ver watch. If we apply to the will the ordinary rules of con- 
struction, it is plain that the intent of the testator was to con- 
fine his bawtg t~ hie wife and ahjldren iS &e should have my, 
to the exclusion of his brother and nieces. This was his pri- 
mary intention; and it wa6 only upon a state of circumstances 
which has not happened, that he meant to make, any provision 
fal; t b  Plltintiffi. Every part of a will is to be cons-idened in 
iha wnstraotian, a d  no w d s  ought to be rejected, if any 
meaning can be possib$ put upon them. Every string should 
give its sound. (2 Burr., 770. 2 P. Wms., 1282.1 The child 
m1 children are to be raised and educated b kis wife oat of 
the income of'the property left to her, as we 1 as all the prop- 
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DARK v .  BAGLEY. 

erty 'he dies possessed of. The whole of his property 
132) qust ,  therefore, have been retained for the purpose; 

which is inconsistent with the immediate bequest of any 
]part of i t  to his nieces. The child marrying or arriving at age 
in his wife's lifetime, shall have an equal shnre of all his n e  
groes, as well as all his other property, except the land left to 
his wife. This must signify a child's part of all his property, 
including that claimed by the complainants. But the third 
clause is strongly impressed with the intention, and is calcu- 
lated to remove all doubt; for by that he gives to his child or 
children all that he had given to his wife, or all that she should 
inherit from his estate. ;Now he had given her part, and di- 
rected her to retain the whole for the purpose of raising his 
child; or to use his own expression, "all the property I die 

possessed of." The property he had given to her, and that 
-which she should inherit from his estate, (by which inaccurate 
,expression, he meant all the rest which was to be retained by 
'her9 he gives to his child upon her death. Desirous to make 
his meaning still plainer, he concludes this clause with the 
words "or for want of such heim as hereafter mentiofid." 

These words run through and govern every succeeding clause 
i n  the will, by which the same property is disposed of; none of 
which were intended to be effectual in the event which has oc- 
.curred, namely, the birth of a posthumous child. The opposite 
construction creates an unaccountable repugnance between dif- 
9erent parts of the will, and tends to defeat the only child of 
the testator of a considerable proportion of his little all; which 
-his father so anxiously endeavored to secure to him. 

Cited: Williams v. McCombs, 38 N. C., 453; Capehart v. 
Barrus, 122 N. C., 127. 

.(33 3 . 
SAMUJTL DARK v. JOAB BAGLEY and BRITTON HARRIS. 

From Ohatham. 

'Equity will decree a speciflc execution of a par01 contract for the 
sale and purchase of lands, although there has been no partial 
performance, if the contract be proved by such evidence as affords 
to the mind a conviction no less satisfactory than that which 
arises from a contract in writing. 

IEt is no objection to such a decree, that the purchase money was to 
be paid in the fall. 'That is a period sufliciently certain. 
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DARK v. BACLEY. 

Samuel Dark filed his bill in the Court of Equity for Chat- 
ham county, against Joab Bagley and Britton Harris, and 
therein charged, that Joab Bagley being seised of a tract of 
land containing 500 acres, situate in the county of Chatham, 
i n  September, 1810, contracted and agreed to sell the same to 
the complainant upon the following terms, to-wit, "that 
complainant should pay to him the sum of $450 in  the fall 
of 1811; other $450 in the fall of 1812, and other $450 in the 
fall of 1813; making in all the sum of $1,350." And to secure 
the payment of these respective sums, complainant agreed to 
execute to Bagley, within some short time, his bonds with se- 
curity; and upon the execution of these bonds, Bagley was to 
convey the land to complainant, with general warranty. The 
bill then charged that in pursuance of this agreement, com- 
plainant within some short time, executed bonds with good se- 
curity, and tendered them to Bagley, at  the same time re- 
questing Bagley to convey to him the land: That Bagley re- 
fused to accept the bonds or convey the land: And that Britton 
Harris having notice of the agreement which had been entered 
into between complainant and Bagley for the sale and pur- 
chase of the land, agreed with Bagley to purchase the land, at 
the price of twelve hundred and fifty dollars, and to make pay- 
ment thereof within a time which Bagley alleged would better 
suit his convenience: That in pursuance of this agree- 
ment, Bagley conveyed the land to Harris, who entered (34) 
and took possession: That Rarris having taken a deed 
for the land .with notice of complainant's equity, was a trustee 
of the legal title for complainant, who prayed that Harris 
might be decreed to convey to him such title to the land as he 
he had acquired from Bagley, and that an account for the 
rents and profits might be taken; and that Bagley might be de- 
creed to accept the bonds which had been tendered to him, and 
convey the land with general warranty. 

Harris put in his answer, and denied that he had any notice 
of the agreement charged in  the bill before he purchased the 
land from Bagley, paid the purchase money and received a con- 
veyance. H e  alleged that he had purchased the land for a val- 
uable consideration, and he prayed the benefit of this fact and 
his want of notice, in  the same way as if he had relied upon 
them by way of plea. Complainant replied to the answer, and 
depositions having been taken by the partieb, the cause came 
on to be heard at March Term, 1818, (the bill having been 
filed in  February, 1811) when the following issues were sub- 
mitted to a jury, to-wit: 

1. Was the agreement charged i n  the bill relative to the 
31 
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sale and purchase 'of the land therein dewribed, entered into 
between Samuel Dark and Joab Baglep? 

2. Was the defendant, Britton Harris, a purchaser for a val- 
uable consideration, without notice of ~ a m i e l  Dark's claim to 
the land under the agreement charged? 

8. If the agreement charged was entered into, did Samuel 
Dark perform his part of the said agreement as far forth as 
by the terms thereof, he was bound to do? 

YEe jury found in favor of the complainant upon each of 
the issue$; and the comsel for co?nplainant having moved for n 
decree according to the prayer af the bill, the motiou was op- 
posed upon two grounds: 1st) That the bill sought to enfarqe 

a parol contract relative tu the sale of landr, wlisrc 
($5) there had been uo partial porformsnce of the conrluct; 

2d, That the contract was too vague and indeterminate, 
tbsre being no days appointed on which the purchase money 
was to be paid. The case was ordered to be sent to the Sil- 

, preme Court, where it was argued by Ruffin for the complain- 
ant, and Norwood far the defendant; and at this tepm, 

TAYLOR, Chief-Justice: The object of this-bill is to compel 
the specific execution of a parol agreeme~t made between Bsgley 
and the somplainant fop the sale of ai tract of land lying in 
Chatham countgr. The con6raot set forth in the bill has been 
established by the verdict of a jwy ; and it is admitted that the 
bonds which were to be given by the complainant were executed 
by him and tendered to the defendant, according to,the berms of 
the agreement; or to speak with more preeision, the ban& are 
admittud to have been tendered," and the jury have found that 
the complainant has performed his part of the agreement. AU 
the facts necessapy to a decree for the complainant have been 
established, and the case is ripe for a h a 1  determination, if 
the Court has authority to& mahe one, andev all the1 ci~cum- 
stanees. Its authority to do) so, has been conte&ed upon two 
grounds ; 1st) Because the eontract was made by parol, and it ia 

, alleged thene has been no partid pwfommnce. 2d, Bemuse! no 
days were appoinhed on which the money was to h paid; the 
agaeement baing merely, that the several payments were tot be 
made in the fall of the respective years when they became due. 

*In making up the issues in this case, tha allegaMon of the bill 
that the bonds had been executed and tendered, was omitted to be 
submitted to the jury. The ease was amended in this Cburt by the 
counsel, by having the allegation of the bill @s to the sareeution am& 
tender of ths hoads, admitted as, true, 
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With respect to the first objection, it might be sufficient to 
answer, that the practice of decreeing the specific execu- 
tion of parol agreements for the conveyance of land, has (36)  
been too long established in this state, and too uniformly. ' 
persevered in by the Courts of Equity, to be now abolished, be- 
cause the propriety of its origin may be doubted. I t  is not easy 
to arrive at a certain conclusion one way or the other, as to the 
practice in England before the Statute of Frauds and Per- 
juries. There are authorities both ways, and the more ancient 
ones are in favor of the jurisdiction. I n  1461, it is said by a 
Judge, "that if I promise to build you a house and do not per- ' 

form my promise, you have your subpcena; and in 1505, 
FINEUX, Chief-Justice, speaking of the different remedies given 
in the bourts for the non-performance of contracts, observes, 
"that if a man bargain with another that he shall have his 
land for 101. and t h k  he will make him an estate therein by 
such a day, and he does not make the estate, an action upon the 
case lies; but in that he shall only recover damages; but by 
subpcena, the Chancellor may compel him to execute the estate, 
or imprison him." ( 1  Maddock, 287.) On principle, too, it 
would seem that such a jurisdiction might have been correctly 
exercised. Before the statute of frauds and perjuries in Eng- 
land, the only contracts and dispositions of property, real or 
personal, which were necessary to be put in writing, were of 
property lying in grant, as rights and future interests, and that 
species of real property to which the name of incorporeal 
hereditaments applies. These were always authenticated by a 
deed; and the statute of 32 Hen. 8, ch. 1, which gave to the 
owners of land a partial power of disposing of their estates by 
will, directed such will to be declared in writing; some con- 
tracts were also required by customary laws to be in writing; 
but as a general rule, no writing was necessary; for even es- 
tates in land might be complete1 transferred by a symbolical 
delivery in the presence of neigh \ ors, however useful the pre- 
caution might be of recording the transaction by a charter of 
feoffment. (Roberts on Frauds, 2.) I t  seems indeed 
that Courts of Equity were cautious in former times, as (373 
they ought always to be, of relieving bare parol agree- 
ments for lands, where the agreement has not been signed by 
the parties, nor any money paid. (1  Fonb., 175.) And as this 
branch of their jurisdiction is governed in a peculiar degree by 
sound discretion, cases may be found where they have refuged 
relief for the want of a part performance. The subject is ex- 
amined in the late edition of "Sugdelz Vendors," 101, 114. 
"There are four cases in Tothill which are previous to the stat- 
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Ute of frauds, and appear to be applicable to the point under 
consideration; for equity, even before the statute, would not 
execute a mere p a r d  agreement not in part performed. I n  
the first case, which was heard in the 38th Eliz., relief was de- 
nied, because it was but a preparation for an action on the 
case. (Tothill, 135.) I n  the two next cases, which came on 
i n  9 Jac. I, parol agreements were enforced, apparently on ac- 
count of the payment of very trifling parts of the purchase 
money; but the particular circumstances of these cases do not 
appear." (Ibid, 206, 228.) 

' 

The subject is left by the writer nearly in the same obscurity 
In which it was before, not from any defect in him, but from 
.the intrinsic difficulty of the question. Enough has been cited 
to shew that the jurisdiction is fairly applicable to the case 
before the Court. While, however, no doubt is entertained of 
the jurisdiction, the Court is fully impressed with the impor- 
tance and necessity of an extremely guarded and cautious exer- 
cise of it. As men cannot by law part with their freeholds 
without deed, so Equity should follow the law as nearly as 
may be, and require complete and satisfactory proofs that a 
contract for the sale of land was deliberately made. There 
should be not only full evidence, but a decided preponderance 
in  favor of the existence of the contract ; affording to the mind 
a conviction not less satisfactory than that which arises from' 
a contract in writing. Loose conversations, inadvertent asser- 
tions and inchoate agreements, ought to be carefully guarded 

' 

against; and where it is understood that a Court of 
(38) Equity will not lend its aid to enforce a parol agree- 

ment, unless it be established by plenary evidence, a 
salutary caution will be inspired in those, who, in good fa'ith, 
make such contracts in  future. 

As to the second objection, though no day was &xed for the 
payment of the bonds, yet i t  w*as agreed that the complainant 
should pay at the fall: he consequently had until the lsst day 
of the fall to do so. As where a man is bound to pay money on 
a certain day, or in a certain year, he has to the last minute of 
the first, and the last minute of the last day of the last, to 
make the payment. The same reason applies to a certain sea- 
son. But if i t  were otherwise, as no objection was made on that 
ground when the bonds were tendered, it is to be intended that 
the days of payment were Gred according to the seller's wish. 

The  substance of the decree agreed upon by the Court is, 
that a ~efevenee be made to the Master to compute the sums 
due by the contract, with interest from the times they respect- 
i d y  became due, upti1 a day. to. be prescribed by the, Court 9f 

$4 
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Q u i t y  for Chatham, fox the payment of the money. That he 
also take an account of the rent and profits from the last day 
of November, 1&11, when the complainant was to have been 
put into possession, until the aforesaid day; which latter sum, 
when ascertained, are to be deducted from those due on the 
bonds: and the residue, if any, is to be paid to the Defendant 
Baglei; upon which, Harris "should be &creed to convey the 
land described in the bill, to the complainant, with covenants 
against his own incumbrances, and a covenant against all claim- 
ing under him; in whieh deed Bagley should join and enter 
into a general warranty; the deed to be approved by the Mas- . 
ter. 

JOHN GREEN v. WILLIAM P. MANGUM. ( 39 ) 

From Wake. 
I 

Suit on the act of 1741, ch. 11, to recover the penalty given for (exwe- 
sivs usury. Defendant pleaded the general issue, and on the 
trial poved to nonsuit the Plaintiff, hecause the suit Tyas not 
brought in the county where the usury was committed. Motion 
disallowed. This matter should have been pleaded in Abate- 
ment, under the act of 1777, ch. 2. 

Objections to the jurisdiction of the Superior Courts must, in gen- 
eral, be pleaded; and they can be taken on the general issue, 
only in cases where the action is in its nature local, as relating 
to the possession of land, or where a court has no jurisdiction 
at common law, or where no court of the State has jurisdiction, 
or where it has been taken away by statute, without prescribing 
the manner in wlaich the objection shall be taken, and in cases 
of the like eort. 

/ 

This was an actiok brought to recoper the penalty given by 
I the act of Aasembly of 1741, ch. 11, to restrain excessive usury. 

' The Dsfendant pleaded in chief, and the cause came on for 
, trial; when it appeared in evidence, that t b  Plaintiff was ,an 

inhabitant of RAKE, where the suit was ,brought, and the De- 
feqdant was an ,inhabitant of   ORANGE, where it was allepd 
the wury h d  been oommitted; whereupon a non-suit was 
&warded an the .moti~n of the Defendant's oounssl. A rule 
bein@; obtstimd,ap,;behalf of $he Plaintiff to s b w  cause why the 
aon+uit ahmld~not  be ,a& aside, the s w e  was xe£mr+d to this 
Uouvt ; md at ,tbis.terw, 

,a5 
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GBEEN v.  "MANGUM. 

TAYLOR, Chief-Justice : This question depends upon the con- 
struction of the ninth section of the act of 1777, ch. 2, whiclb 
directs that varous actions therein enumerated, and amongst 
them, "all snits on penal statutes," shall be commenced in tke 
Court of the district where the cause of action shall arise, and 
not in any other district. I t  then proceeds to regulate the bring- 

ing of other suits in different courts according to the 
(40) residence of the parties, and concludes with these words, 

"and where any action shall be brought otherwise than is 
herein described, such action or suit may be abated on the plea 
of the defendant." 

Before the passage of this act, an action on the Statute of 
usury might be brought in any court of record in the State, by 
the very terms of the act of 1741, ch. 11. For the statute of 
21 Jac., 1, which confines actions on penal statutes to the 
counties where the offence was committed, does not extend to 
penal statutes, subsequently passed; as appears to be well set- 
tled by many decisions: though Lord Holt entertained a dif- 
ferent opinion. (Rex v. Gaul, 1 Salk, 372-3- F~ench  v. Coch- 
ran, Andrews, 25.) The action then remained transitory as it 
was at common law, and the Plaintiff might declare in any 
county he pleased, subject to the ordinary power of the court of 
changing the Vislze. No alteration in this respect was made by 
the cburt Law enacted in 1746, ch. 11; which in allotting the 
then existing counties to the three Superior Courts, (if they 
may be so called) of Edenton, Edgecombe and Wilmington, 
only .provides that where the Vi~isrw is laid in certain counties, 
the trial shall be by Ni& Prius, at the three places last men- 
tioned: But as to laying the Vime, though it directs that local 
actions, or rather all actions, shall be laid in the county where 
the cause of action shall arise, yet it expressly excepts criminal 
cases and transitory actions. When the act of 1777 made ~ e n a l  
actions local, it also provided the manner in which the want of 
jurisdiction should be excepted to; and,this manner differed 
from that which had been prescribed by the 21 Jac. I, ch. 4. 
According to which, if the offence be not laid and alleged to - 
have been committed in the county where it was in truth com- 
mitted, the Defendant, upon the general issue, shall be found I 

not guilty. And I think that this difference i n  the provision of 
the two laws must be attended with a correspondent difference 
in practice, and that the Defendant cannot under the act of 
1777, avail himself of the want of jurisdiction after pleading 

the general issue, as he might .have done by pleading in 
(41) abatement. The objection taken' by the Defendant in 

this case, is properly to the jurisdiction of the Court: he 
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might have availed himself of it in the shape of a plea to the 
jurisdiction in abatement of the suit; and it is more fit to be 
decided by the Court than by the jury upon the general issue. 
The statute of 21 Jac. I, already cited, enables the Defendant 
to plead the general issue, and give the special matter in evi- \ 

dence; yet, under expressions 'ihus comprehensive, the Defend- 
ant cannot avail himself of any matter which goes to the juris- 
diction of the Court. (4 Term 109.) I n  the case of the Kiw 
locks (Foster 16), they objected to being tried before the Spe- 
cial Commission, sitting in England, on the ground that the 
offence was committed in Scotland. But it was held that the 
objection being in the nature of a plea to the jurisdiction of 
Court, could not be made on the issue of mot guilty; nor could 
any evidence in support of the objection be received on that 
issue. The general rule to be collected f r v  the books is, that 
in general, objections to the jurisdiction of the Superior Courts 
must be pleaded; and, wherever the objection can be taken on 
the general issue, I think it will be found to apply only to.  
those cases where the action is in its nature local, as relating to 
the possession of land (3 Mass., 24) ; or where a court has no 
jurisdiction at common law; or where no Court of the State 
has jurisdiction; or it has been taken away by statute, without 
prescribing the manner in which the objection shall be taken; 
as in the case of Parker v. E l l i q  ( 1  East., 352), when a pub- 
lic statute enacted that "no action for any debt not amounting 
to forty shillings and recoverable by that act, shall be brought 
againet any person residing within the jurisdiction of the Court 
of Requests in the island of Ely, in the Courts of Westminster." 
An action was brought on such n debt, and the objection was 
taken on the general issue. The opinion. of the Court 
takes the distinction which appears to me to reach the <42) 
whole length of this case. "Some acts of Parliament, - 

giving a jurisdiction, require that it shall be pleaded, 
in case the parties claiming the privilege shall be sued else- 
where; and others direct that a suggestion shall be made on the 
roll; alad i n  those cases the methods pointed out by the. respect- 
h e  statutes must be pursued. But here is a general law, of 
which we are bound to take notice, &c." I t  is true that an inti- 
mation was given by the same judge in Taylor v. Blair (3 
Term, 452), that even on the general issue, if the objection 
were made at the trial, the plaintiff wight be n?n+$ed; but 
the decision itself is founded on the same p~inciples hated in 
the opinion of the Court in Parker v. Elliwg. Iy'conformity 
with these cases is the opinion of Chitty ( 1  plead., 421)- 
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"Yhe &hods poin;tdb O& by the respetiive. statutes niust be 
s t ~ i c t l y  @ u ~ m d . ~ '  

0 4 t d :  Kil ldm v. PdlBil-ight, 25t W. C., 101; Duffy v. Averett, 
27 N .  C., 46B;# wicker v. Robed@ 32 N .  G., 487. 

- 
( 4 2 )  L . )  HOW&?, JONES and others v. CHARLES EDlkONDS. 

Fr& NorthaAptorn. 
Wriks of @re' facias bearing teate of the same term, and put into , 

the hands of the sheriff at: the same time; although iswed upon 
judgmenkd rdbdv&ed a t  diffelrent tel'lhs, have no pm%i.snce one' 
over tire ot%&: the' c ~ d i t o r k  s t h d  in equa1Wy of fight, ah@ if; 
the  propertgr. levier3 1~pu6n do net bnllrg enbugh,tossatitelfy all as 
wtriks, the creM.o~s.mmt be paid in proportion to their respective 
8emands. 

A Judgment creates no lien upon 'the lands of the debtor, where a 
fieri fadas is sued out. The statute of Wesfminster Zd, ch. 18: 
does not in Bxnress ten& maRe tha landsi lfable, whiclr the 
deM!ox a t  &e HFd Of. tke jWdgmOM: I@ igC by Wtplrit%t%UW 
a d  jwBbiaP clonsbryctim~, add brg. the ele&on ma&. 6y the , 

Blgintntifl to m e  out the w ~ i t  &en by the stat.de, that a judgment 
i's a llen upon land. 

The statute oC Geo. 2d., ch. 7, hadr three objects: lst, To make land 
liable tb andAcBargeabie with a11 just debts. Zd, To make them 
a&.& for tliei srltiSfa&tio& of1 diebts in' tHe same manner a's' re&I 
eYii%ates:.By thWlaw afi Engrand, ar4 1Eable to debts dutue-by%mnd? or 
other s@ia.1t$. @d, To! dake  them snbjekt. to fthe like remedies 
with pemond estates: And the  act of 1777, ch. 2, giving th,e 
fleri fhcias against "lands and tenements," as well as goods 
&md dh'attekb, is in cbnfbrmtty t i t k  thi'8 tliird dbjecf: of the akt 
of Ge8fge %it 

& fytklghbn~ i$'&iM d lied up011 a rndety 6f' tIie la*&, of wBich tfiB - I 

debtar m k  slenIW at  the tin& of ib remditian, if the creditor 
E;U& m t  an, el@$&: but if he  elect to sue out a fleri facias, the 
lands are bound only as chattels. 

~ f t e r .  j,ud&ien't at  the instance qf A. but before suing out execqtion, 
the dehtor conveys dis, lands in trust to secure 8 debt which he 
owes to'B." tliis d n+eyanCe eves  to B. a preferWce, and hi$ d&€ 
mbd be paid b&rebG &mli have hbl judgmeW: sati8Aed oat of , 

bhe land: I 
I 

S ~ m u e l  Nbholswn, Hulon Gni~zrtrd! pecoaered j d q n e n t s .  
in3 Wom,&s~mp$t~rt 6 1 o . ~ ~ ' t $  86art j* @&a&& Glrarhl 'Bdmqds ; and 

, he bebg i i n d a e d  to Eh- B: Z~eein&a) conveyed to him iw trnst,. 
a tract  of land, to secure the debt; this conveyance was made 

? 3% 
t , 
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i 
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after the recovery of the jud,pents aforesaid. He  was then 
sued by other areditors, and judgments d e w  recovered ih 
Northampton County Court at December Term, 1817. Aed 
frbm that term executions issued as well upon these 
latter judgments as upon the judgments of Nicholson and (44) 
Grizzard. All these executions were delivered to the 
Sheriff on the same day, and he made the following retwn 
thereon : to-wit, 

"STATE OF NORTH CAROLINA. 
Northampton County. 

"The following executions came into my hands on 9 December, 
1817: damuel niicholson v. Charles Edmonds, for the sum of $00 
dollars, with ifiterest ffom 14 September, 1816, aiitl co&%--Litbl% 
berry Mason v. Charles Edmonds, for 78 dollars, with intbfest frob 
4 December, 1817, and costs-Collih W. Barnes v. the same, for 88 
dollars, with inteest and costs-Howell Jones v. the same, for 329 
dollars, with interest and costs-James Wood v. the same, for lo$  
dbllars, with interest and costs-Huloh Grizzard v. the same, for 10G 
dollars, with interest and costs: All returnable to NorthamDton 
County Court, March Term, 1818. There being no goods and chattels 
to be found, the said executions were levied upon a tract of land, 
whereon the said Edmonds resided; and after advertising the same 
for sale, I exposed the same to public sale on 3 FBbruary, 1g18, 
When Th6rnas Branch beehme the last ~ n d  higaest bidder at the 
sum of 1062 dollars: of which sum 148 dollars are claimed by E. 3. 
Freeman, by virtue of a deed in trust; prior to  911 the judgmefits, 
except those of S. Nicholson and H. Grizzard. I pay into the clerk's 
office the sum of 1018 dollars." ' 

"JOHN PEEBLES, Sh'ff." 

Whereupon a question arose, which, if any, of the creditors 
~ve're entitled to a preference in having their jbdgments satis- 
fied? And if none were entitled to a preference, in what pro- 
portions the money to h distributed among them? 

The case was taken by consent of parties to the Superior 
Court, and by that Court was ardered to be sent to the Su- 
preme Court: And at this Term, judgment was given that the 
rrioney should be distributed among the j ~ d g a e n t  creditors in 
ptoportion to their respective demands, after the debt to E. B. 
Freeman was paid. 

BY THE COURT-The money, concerning the distribution of 
which the question in this case arises, was raised by the Sheriff 
iipon several executions, all of which bore teste and were put 
into his hands at the same time. The claim of one cred- 
itor is fouhded upon' a deed of trust, operating as a (45) 
lien upon the land, and the sum secured by it a u s t  con- 
sequently be first paid. With rebpeet to the jddg"lhkht8, thoM 
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 ONE^ V. EDMONDS. 

sf Nicholson and Grizzard were prior in point of time, and 
these creditors claim a right to be paid in the next place, be- 
muse the money was raised by the sale of land. The rights of 
the several parties cannot therefore be adjusted, unless the 
Court meets and decides the question, Whether a judgment be a 
Iien upon the lands of the debtor? 

I t  is very evident from the authorities, that lands were not 
at common law, liable to execution at the suit of a subject, ex- 
cept on judgment against the heir on an action on the bond of 
his ancestor. (3 Rep., 12.) The statute of Westminster 11, ch. 
18, which first made them chargeable, gives the Plaintiff his 
election to go against the goods and profits; or against the 
goods and a moiety of the lands of the Defendant: Which 
election has given name to the writ of Elegit. The statute does 
not, in terms, make the land liable, which the Defendant had 

I 
I 

at the time of the judgment; but the writ of elegit, framed by 
the Court, and used in practice ever since the passing of the . 
act,ncommands the Sheriff to cauje to be delivered a moiety of 
the lands, of which the Defendant was seised on the day of 
the judgment. I t  is by implication, therefore, and judicial con- 
struction, that a judgment is a lien upon land; and by the elec- 
tion made by the Plaintiff to sue out the w'rit given by the 
statute. 

The statute of George TI, ch. 7, renders land in the then 
colonies, as well as chattels, liable to the payment of debts; 
and makes three provisions in the same clause: lst, That 
lands shall be liable to and chargeable with all just debts. 2d, 
That they shall be assets for the satisfaction of debts, in the 
same manner as real estates, by the law of England, are liable 
to debts due by bond or other specialty. 3d, That they shall be 

subject to the like remedies with personal estates.. By 
(46) referring to the manner in which lands were liable to 

debts due by bond, and calling them assets, the statute 
pointed to the case of an heir sued upon the bond of his ances- 
tor, in which bond the heir was bound. I n  that case the judg- 
ment would be for the whole of the land descended, which the 
heir was seised of at the commencement of the suit. (Dyer 373, 
b.-Plowd., 441.-3 Rep., 12.) As this was the only case 
where, at common law, the whole of the land could be taken in 
execution at the snit of a private person, i t  was probably in- 
serted to make the contrast to the elegit, where only a moiety 
was liable. Making land subject to the like remedies with per- 
sonal estate, placed it on a footing with personal estate in every 
case where those remedies are resorted to: and the act of 1777, 
eh. 2, is in conformity with this exposition. 
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The conclusion appears to be, that  a judgment may still op- 
erate as a lien upon a moiety of the lands of which the Defend- 
ant  was seised a t  the time of i ts  rendition, if the Plaintiff sue 
out or pray a n  elegit : But if he resort to the Fie'ieri Facias, the 
lands are only bound as chattels. A11 the creditors in this case, 
therefore, except E. B. Freeman, stand in  equality of right, . 
and are to be paid in proportion io their respective demand. 

Cited: Frost v. Ethehdge, 12 N.  C., 43; Ricks v. Blount, 1 4  
N. C., 18. 

( 47 
Den on the demise of ELIZABETH JACOCKS v. MOSES GILLIAM. 

From Bertie. 

A parish register of marriages, births and death, kept pursuant to the 
act of 1715, is good evidence to prove pedigree, and that the 
several persons, whose pedigree is thus proved, are within the 
savings of statute of limitations. 

Tenant in tail aliens, and in his conveyance, "he, for himself, his 
heirs, executors and administrators, doth covenant and agree, 
the premises to him the said A. B. his heirs and assigns, against 
the lawful claims or demands of any person or persons what- 
soever, for ever hereafter to warrant, secure and defend." He 
then dies, and real assets descend to the issue in tail, of greater 
value than the lands aliened. A discontinuance of the estate tail 
is not worked; for the covenant is not a covenant real annexed 
to the lands, whereby the alienor and his heirs are bound either 
on a voucher or judgment in a warranted charter to yield other 
lands of equal value in case of eviction of the tenant by better 
title. But i t  is a personal covenant to defend the possession, a 
covenant for quiet enjoyment, the breach of which is to be re- 
paired, not in land, but in damages, and these must be primarily 
paid out of the personal fund. . 

The disuse of real aeticns has, from necessity, given to the war- 
rantee a right to bring an action of covenant, in which he re- 
covers damages according to the value of the land a t  the time 
the warranty was entered into. If he could not bring this action, 
he would be without remedy: but the same remedy does not 
exist for rebutting the heir; for if the ancestor hath left real 
or personal assets, the purchaser may be recompensed. 

This action of ejectment was tried i n  BERTIE Supelsior Court 
a t  October term, 1816, and a verdict was found, under the 
charge of the Court, for  the Plaintiff. A rule to show cause 
why a new trial  should not be granted was obtained, and or- 
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dered to be sent to this Court for the opinion of the Judges 
upon the following case : 

The land for which t6e action was brought, was granted to 
John Hardy in 1717; and by his will, dated in 1719, duly exe- 
cuted to pass lands, was devised to his daughter Elizabeth 
Hardy in tail. The lessor of the plaintiff, to prove that she 3 

was the issue in ltail, called one Hardy as a witness, who 
(48) produced a book in manuscript, which, he said, was the 

parish register; and he turned to the following entries 
made therein, to-wit : 

"Nathaniel Hill and Elizabeth Hardy married by the Reverend Mr. 
Newmans." The date omitted. 

"Michael Hill, son of Nathaniel and Elizabeth Hill, born 20 October, 
1726." 

"Hardy Hill, son of Michael Hill and Elizabeth Hill, born 21 Peb- 
ruary, 1756." I 

"Elizabeth Hill, daughter of Hardy Hill and Jennett Hill, born 
18 January, 1776." 

"Hardy Hill died 5 September, 1777." J 
"Jonathan Jacocks and Eliaabeth Hill married 17 March, 1791." 

The witness deposed, that the 6rst and second entries were 
made in a hand-writing,unknown to him; the third he believed 
to be in the hand-writing of Edward Raynor, deceased, former 
clerk. The other entries were made by himself. He further 
deposed that Jonathan Jacocks died in 1810. The lessor of the 
Plaintiff relied on these entries to prove her pedigree, and that 
h e  was the issue in tail; ahd, also, that the several tenants 
were within the savings of the statute of limitations. The De- 
fendant contended that, this book was not admissible in evi- , 
&me, and, if admissible, that it was insufficient to prove the 
pdigree, or that the tenants were within the savings of the 
statnte. 

It appeared in evidence that Michael Hill, on 5 May, 1748, 
conveyed in fee the land in question to John Hill for a valua- 
ble consideration; and the Defendant deduced title regularly 
from John Bill to himself. Xt was admitted that real assets 
descended fmm Michael Hill t b  his issue in tail, Hardy Hill, 
father vf the lessor of the Plaintid, of greatek value than the 
lahd in question. And it was contended that the warranty in  
the deed from Michael Hill to John Hill, and the real assets 
descended to the issue in tail of Michael Hill, worked a dis- 
continuace of the estate tail. The h e d  contained,a mveizant 

of seiein, m d  the clause of walrranty was in the following 
(49) words : "Furbhermore, I, the said Michael Hill, for my- 

self, my heirs, exixuhors and admiaistsatois, do copemat 
4% 



and, engage the above demised premises to him the said J O ~ W  
Hill, his heirs and ~ S B ~ P S ,  against the lawful alaims or de- 
mends of any person or persons, whatsoever forever hereafter, 
to warrant, secure and defend." 

Gaston, for the plaintif& 

At this term, the Court gave judgment upon the points sub- 
mitted in this case. They agreed upon' the first point, that, the 
parish register was properly admitted in evidence, and if the 
jury believed the evidence of Hardv, this register, with his 
testimony, proved the pedigree of the lessor of the plain- (52) 
tiff, and that she was the issue in tail; and also that the 
several tenants were within the savings of the statute of limita- 
tions. On the second poin.t, the Court were divided in opinion; 
the Chief-Justice and Judge Hall being of opinion that the. 
covenant in the deed from Michael Hill to John Hill was a 
covenant for quiet enjoyment only; and Judge Daniel, that 
the covenant was a covenant real, annexed to the land, and by 
reason of the real assets of greater value than the land in ques- 
tion, descended to the issue in tail, had worked a discontin- 
uance of the estate tail. 

TAYLOR, Chief-Justice: The two questions presented by the 
record are, as to the admissibility of the book in evidence; and, 
whether the deed from Michael to John Hill operated a dis- 
continuance of the estate tail. 

1. The registry of births, marriages and burials, is directed to 
be kept by ?he r~gisler of the precinct, where there is no clerk, 
by the act of 1715: and as the book produced was proved to be 
the original one which had been thus kept, it affords legal evi- 
dence of the marriages and births, at least on a question OF 
pedigree. A book kept by public authority, is necessady evi- 
dence of the facts recorded in it, for the convenience 
of the ~ublic .  (1 Salk., 282.) And the law will @ard ,(53) 
the purity of such a memorial by making i t  indictable to 
insert a false entry. (Sid., 71-2.) It is very possible to pnove 
a marriage or pedigree by general repatation; but where pre- 
cision is required in dates, it is extremely difficult to arrive at 
it, mom especially in a country, and alimate,, where from va- 
rious oaL;lses, the population undergoeg frequent changes. 

The registry book, confirmed as it was in this case, by proof- 
of its authenticity, afforded to th0 jury a simple and satisfac- 
tory method of tracing the pedigree for nearly a century; and 
exchded all that do&t, confwion and uncertainty, which 
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usually hang over such investigations, when depending upon 
the memory of witnesses. I t  would tend greatly to the public 
advantage, if the directions of the act of 1715, on this subject, 
were generally observed. 

2. The other question is not free from difficulty; but after 
mature reflection upon it, the decided preponderance of our 
judgment is, that the covenant contained in the deed of Michael 
Hill did not discontinue ,the estate of the heir in tail. The law 
has made a clear distinction between a covenant real and a 
covenant personal; and to a warranty alone, in the original and 
proper sense of the term, has it imparted the effect of intercept- 
ing the descent to the heir; because he and not the executor is 
bound to warrant and secure the land to the covenantee and 
his heirs. The use and adoption of the form in which the an- 
eient warranty is expressed, would indicate the intention of the 
parties to avail themselves of such remedies as appertain to the 
warranty only; and the change of that form will justify the 
reasonable inference that they designed to abide by the security 
which is afforded by a covenant. A general warranty extends 
to all ma-nkind: the usual covenant is only for the acts of the 
.grantor and his ancestors : but a covenant will bind the personal 
'assets, which makes such security better than a warranty. (2 
B1. Com., 304.) The various covenants contained in this deed 

further shew that the parties meant to rely upon the 
(54) modern covenants; for all are contained in it, except ' 

that for further assurance, which there 'mere no means 
.of the tenant in tail giving. I t  is then right that the pur- 
.chaser should have the full benefit of the remedies which the 

, deed furnishes; but we can find nc authority for the Qourt to 
superadd to s covenant which is clearly pergonal, the remedy 
By rebutter, which exclusively belongs to, that real covenant 
which is called a warranty. The words which bind the execu- 
tors and administrators of Michael Hill, must be rejected, be- 
fore this can be done, or the clause be construed as a warranty. 
'That would be altering the contract of the parties, and, as it 
appears to us, frustrating their intention. The words in this 
deed are similar to those in Williamson v. Codringtom, (I Ves. 
512,) where it was held by Lord Hardwicke that if a person 
obliged himself, his heirs, executors and administrators to war- 
rant and forever defend the lands, negroes, cattle, and stock 
conveyed, it amounted to a covenant, and'not to a warxanty. (3  
'Cruise, 65.) 

The disuse of real actions has from necessity, given the war- 
  an tee a right to bring an action of covenant, in which he re- 
.covers damages according to the value of the land at the time 
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the warranty was entered into. If he could not bring this ac- 
tion, he- would be without any remedy; but the same necessity 
does not exist for rebutting the heir; because if the ancestor 
left real or personal assets, the purchaser may be recompensed. 
Our opinion consequently is, that this warranty did not descend 

-. upon the heir; and that John Hill had nothing more than a 
bare fee simple, determinable on the death of Michael Hill, by 
the entry of his issue in tail; and that the Plaintiff is entitled to 
judgment. 

DANIEL, Judge.* I t  appears from the case, that the lessor 
of the Plaintiff is the grand-daughter and heir at law of 
Michael Hill, who was seized in fee-tail of the land in (55) 
auestion. Michael Hill. for a valuable consideration. 
;oweyed the land by deed of bargain and sale to john    ill in 
fee simple. I t  is admitted that real assets descended from Mi- 
chael Hill to his issue in tail of greater value than the land in 
dispute. 

If tenant in tail release to his disseisor, and bind himself and 
his heirs to warranty, and die, and this warranty descend to 
his issue, it is a discontinuance by reason of the warranty. 
(Littleton, sec. 601.) Lord Coke, in his Commentary on this 
section of Littleton, says, "The reason why the addition of the 
warranty in this case maketh a discontinuance, is that which has 
been said, to-wit: If the issue in tail should enter, the war- 
ranty (which is so much favored in law) would be de- 
stroyed; apd therefore to the end if assets in fee simple do de- 
scend, he to whom the release is made may plead the same, 
and bar the demandant; by which means all dghts and advan- 
tages are saved. (Co. Lit., 328, b.) I t  is by virtue of the war- 
ranty, with assets descended, that a discontinuance is effected, 
whether the conveyance be by bargain and sale, lease and re- 
Jease, or release to a disseisor. 

I t  ispaid, if the clause in the deed from Michael Rill to John 
Hill had been in the words following, to-wit: "I, the said 
Michael Hill, for myself and my heirs, do warrant, &c." they 
would certainly have made a warranty; but that the clause as it 
stands is not warranty; that there is only a covenant to warrant 
which has not the operation in law to work a discontinuance. I 
know of no distinction, in a deed which conveys the fee, between 

*His honor Judge Henderson, having been of counsel in this case 
befare his appointment to a seat in this Court, the honorable John 
Joseph Daniel, Esquire, was commissioned by the Governor to sit in 
this and in several other cases in which Judge Henderson htZd 
been of counsel. 
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a warranty and a covenant to warrant and defgnd, if the heirs 
'be bound. What is a warranty a Lord Coke says "a warranty 
is a covefiafit real annexed to lands a r  tenement?, whereby a 
man a d  his heirs are bozmd to warr~n t  the same; and either 

-upon voucher, or by judgment in  a writ of warrantia chartae, to 
yield other lands and tenements to the value of those 

(56) evicted by a farmer title, ar else may be used by way of 
rebutter. (00. Lit., 365, a.) So "I and my heirs shall 

-warrant," &c., doth create a warranty, (Ibid, 384, a. Wood's 
Conveyancer, 573.) Littleton says "that this word and verb 

-warrantizo maketh the warranty, and is the cause of warranty, 
and no other word in our law." But he has not confined us 

.down to any particular part of this verb; he has not pointed 
out the mood or tense, which shall be used in the warranty 

-clause of a deed. I n  the present case the words "covenant and 
.engage to wawant," &c., are as clear a declaration of the inten - 
tion of the parties, as the words "I and my heirs shall war- 

-rant," which we have seen is a warranty good in law. Lord 
Hardwide  labored to make the case of Will imsor~ v. Codring- 
ton, ( 1  Ves., s112) a personal covenant; but he does not inti- 
mate an opinion that it might not have well been construed a 
warranty. I n  M i n g ~  v. Gilmore, 2 N. C., 279, the clause of 
the deed from Minge to Gilmore is very much like the one now 
under consideration. I n  this case i t  was held to be a warranty, 
which barred the tenant in tail. This was so determined in the 
State Courts, and also in the Federal Court. I think a nsw 

- trial should be granted. 

I 5 7  1 
ALEXANDER LONG v. LEWIS BEARD an&JONATHAN MERRILL. 

'The owner of an old established Ferry hath a right of action against 
him, who either keeps in his neighborhood a free ferry, or a 
ferry at which he receive8 pay for transporting people, carriages, 
kc., he not being authorised by the County Court to keep such 
ferry, whereby an injury accruw to the mwner of the old eshb- 
lished ferry. 

'There are two counts in the declaration; one charges that the De- 
fendants had, wibhout authority from the Cowty Court, arected 
a free Serqy in the neighborhood of the old establighed ferry of 
the Plaintiff, aqd by transportiqg persoas, aarriages, &., at such 
fepy, had caused great +lorn aL ,gain and profit to the-Plaintiff. 
The second count is like the first, except that at .cJ1Wrges that 
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Defendants made large gains and profits. After a general ver- 
dict for the Plaintiff upon these counts, the Court will not arrest 
the judgment: for the Plaintiff is entitled to judgment upon 
either. 

The ground of this action is not the gain made by the Defendants, 
but the injury sustained by the Plaintiff, in consequence of the , 

acts of the Defendants. 

~ l e x a n d e r  Long being the owner of an old established ferry 
across the River Yadkin, on the road leading from Salisbury to 
Salem, Lewis Beard and Jvnathan Merrill made a road to a 
point on the river one mile below Long's ferry; and having 
erected a boat, they transported travellers, magons and car- 
riages across the river-they were the proprietors of the land 
over which they made the road; but the County Court had not 
recognized it as a public highway, nor authorized them to keep a 
ferry. Sign boards were put up, giving notice to travellers that 
the road led to a free ferry.-Long brought an action on the 
case against Beard and Merrill, to recover damages for the in- 
jury which he sustained by reason of their ferry; and there 
were two counts in  the declaration: I n  the first, i t  was charged 
that the Defendants had opened a road, established a ferry and 
transported persons and carriages across the river so 
near to the Plaintiff's ferry, as to cause him to lose a (58) 
great portion of the gains, profits and benefits of his 
ferry. This count did not charge that the Defendants took 
any pay or toll for transporting persons, &c.-The second count 
was in  all respects like the first, except that it charged that the 
Defendants made and received to themselves great gains and 
profits by transporting persons and carriages, &c." 

*The first count in the declaration was as follows: 
"Alexander Long, of the County of Rowan, complains of Lewis 

Beard and Jonathan Merrill in custody, &c. For that whereas the 
said Alexander Long, before and at the time of committing the sev- 
eral grievances by the said Lewis Beard and Jonathan Merrill here- 
inafter next mentioned, was and from thence hitherto hath been 
and still is posscwsed of a public ferry, duly appointed and settled 
by the Court of Pleas and Quarter Sessions for the County of Rowan 
aforesaid; situate and being in the said County over and across the 
River Yadkin, at  or near the mouth af Grant's Creek, on a public 
road Leading from the town of Salisbury on the southwest side of 
the said river, to a certain House of Entertainment lately in the 
possession of one Obadiah Slpith, and now in the possession and 
occupation of one Frederick Thom~son, in Bhe County aforesaid, on 
the northeast side of the said river, and thence to Salem, Danville 
and. other places; at which ferry of the said Alexapder Lang, by 
means of the boats and ferrymen kept by the said Alexander, 
a11 horsemen and athen travelers, wagons and other carriages, gassing 
and ~epassing from Salisbury aforesaid to and beyond the riaid 
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Lorna v. BEARD. 

This suit was instituted in the Superior Court of Law 
(59) for ROWAN, and removed for trial to IREDELL, where it 

came on to be tried, at  October Term, 1817, and a verdict 
was found for the Plaintiff and his damages were assessed to 
two hundred dollars. Whereupon it ,was contended on behalf 
of the Defendants, that the judgment should be arrested; for 
that the jury had found a general verdict for the plaintiff, and 
that upon the first count in  the declaration, no recovery could i n  
law be had. The case was ordered to be sent to this Court, 
where it was argued by 

Norwood for the Plaintiff. 
Badger, for the Defendants. 

HALL, Judge: I t  is admitted that the Plaintiff would 
(60) be entitled to judgment, if the declaration contained 

only the count which charges that the Defendants had 
set up a ferry and transported persons, &c., for pay. But as the 
other count does not charge that persons, &c., were transported 
for pay, and as damages have been given generally upon both 
counts, i t  is said the judgment ought to be arrested. By the 
acts of 1779, ch. 10, and 1784, ch. 14, the Plaintiff, as the 
owner of a ferry, is bound ta  keep boats, &c., in good repair for 
the transportation of travellers, &c., and is subject to high pen- - 
house of entertainment, and from the said house of ,entertainment 
to Salisbury aforesaid, crossed and passed the said river; and the 
said Alexander by means of the premises made to himself great 
gains, benefits and profits: Yet the said Lewis Beard and Jonathan 
Merrill well knowing the premises, but contriving and wrongfully, 
fraudulently and unjustly intending to injure, defraud and prejudice 
the said Alexander in this respect, and wrongfully, fraudulently and 
unjustly to deprive him of the gains, benefits and profits of said 
ferry, and to induce all horsemen and other travelers, wagons an$ 
other carriages, passing and repassing from Salisbury aforesaid 
to the said house of entertainment, and from the said house of enter- 
tainment to Salisbury aforesaid, not to cross the said river at  the 
said ferry of the said Alexander, whilst he the said Alexander was 
so possessed of the said ferry as aforesaid, and is in receipt and 
enjoyment of the gains, benefits and profits thereof, to-wit, on the 
tenth day of November in the year of our Lord one thousand eight 
hundred and thirteen, in the County of Rowan aforesaid, the said 
Lewis and Jonathan did open and clear a way, sufficient for horse- 
men, wagons and other carriages conveniently to pass and repass 
therein; turning out and leaving the said road leading from Salis- 
bury to the ferry of the said Alexander as aforesaid, at or near 
the house of one George Smith, situate on the south-west side of the 
said river, thence a short distance along an old road leading from 
that house to a ferry in the possession of John Long, and thence 
turning out of the said old road and crossing the river a short dis- 
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alties for any neglect in this respect. As a cornpewtion for  
doing what these acts of Assembly require at his hands, b is 
permitted to take pay according to the rates fixed by t h  C'omtg 
Courts. Now it is a matter of indifference to the Plaintiff, 
whether the Defeadants transport people and carriages acrosh 
t& river for pay or without pay; the effect is the same to him; . 
he is injured, his profits are diminished, whilst the obligation 
upon him to keep up his ferry remains the same. \ 

But it is said, it would be a hard case if no person were at  
liberty under any circumstances to set his neighbor across the  
river in a private boat, unless it be for the private use of the  
owner of said boat. I t  certainly would be a hard case, if such 
were the law. But i t  is clear that in such a case, an action. 
would not lie. When, however, it appears that the owner of 
such a boat opened a way on each side of the river, suffi- I 

cient for carriages, &c., to go to the place where the boat (61) 
is kept, that posts with signboards are erected on said 
roads, directing travellers the way to a free ferry, and by all 
these means injuring a neighbor-who has an old and established 
ferry, and who is bound by law to keep it up, a special case ap- - 
tance, to-wit, one mile below the ferry aforesaid of the said Alex- 
ander, and half a mile above the ferry in possession and occupation 
of the said John Long as aforesaid: and thetlce to the said house of 
entertainment, on the north-east side of the said river; and frok 
that time hitherto, have and still do keep the said way open and 
sufficient for wagons and other carriages to pass and repass conven- 
iently therein. And the said Lewis and Jonathan, on the day and in 
the county aforesaid, did erect and set up posts at the several forks. 
o! the said roads and way, with boards thereon directing travelers 
along the said way to the place where the same crossed and still 
crosses the said river, and giving notice that there was a free ferry 
kept there; and hitherto have and still do keep up the said posts 
and boards. And the said Lewis and Jonathan, on the day and in 
the County aforesaid, did provide and keep on the said river at the 
glace where the way so opened by them crossed and still crosses the 
same, a boat sufficient for the carriage and transportation of travel- 
ers, wagons and other carriages across the said river, and persons t a  
work the said boat, and hitherto have and still do keep the said boat 
and persons to work it at that place. And the said Lewis and Jona- 
than, on the day and in the County aforesaid, and at divers other 
days and times between that day and the commencing of this suit, 
did transport and convey over and across the said river, by means of 
the said boat and the persons working the same, at the place where 
their said way crossed and still crosses the said river, divers and 
very many persQns, wagons and other carriages, traveling and pags- 
ing from Salisbury to the said house of entertainment on the north- 
east side of the said river, and from the said house of entertainment 
to &=diebury aforesaid, withoht any legal right or authority so to 
transport and convey the safd persons, wagons and other carriage@ 
across the said river. By means of which premises the $aid AIex- 
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peprs, in which the Plaintiff is undoubtedly entitled to recover. 
I t  is furthw said, that the settinq u p  of such ferries is for the 
public good. That\portion of the who pass them may 
think so: but the disinterestea part of the public, can think 
nothing for their good which brings destruction or injury to an 
'individual: and that such destruction or injury must follow, is 
wertain, when we reflect upon the obligations which the Plain- 
tiff is under to keep his ferry in good order, for the transporta- 
'&on of travellers when called upon. Connected with these con- 
ciiderations, is the strong fact, that; by the law, the Courts, and 
they only, are authorized to grant to individuals the privilege of 
establishing ferries. This privilege has not been granted to the 
Defendants in this case. We need not enquire what were the 
motives of the Defendants in setting. up this ferry; whether they 
intended to benefit the public, injure Long, or finally benefit 
themselves, is altogether immaterial., 

There are no autho1;ities advanced against the opinion now 
*given. The case of Blisset v. H a ~ f  (Willes, 608)) mentioned in 
the argument of t'his case, was an action brought for an injury 
similar to the one now complained of :  in that case, there were 
many counts 'in l'he aeclaration, and yet in  neither was it 
charged that the Defendant had received pay for the transpor- 
tatiqn of travellers. I am of opinion, that upon the facts 
'charged in the first count an action can be sustained, and that 
judgment shoul'd'be rendered for Plaintiff. 

DANIEL, J idge  : The first count in the Plaintiff's declaration 
.charges the Defendants with having opened a road, estab1ished.a 

ferry, and transported persons and carriages across the 
(62) river, so near to the Plaintiff's ferry as to cause him to 

lose a great portion of the gains, profits and benefits of 
'his ferry. This count does not allege that the Defendants took 
any pay or toll for transporting persons or carriages, The law 
gives this action, not because the Defendants have derived a 
benefit, but because the Plaintiff has sustained an injury, in -- 
ander hath been and still is greatly injured, prejudiced and ag- 
grieved, and hath Iost a great portion of the gains, benefits and 
profits of his said ferry, to which he was legally entitled as afore- 
wid, to-wit, at  the county of Rowan aforesaid." 

In the second count, it was charged that they had transported 
and conveyed persons, wagons and, carriages over and across the 
river without any legal right or authority so to do, "whereby the 
-said Lewis and Jonathan made and received to themselves great 
gains and profits; by means of which said last mentioned premises, 
the said Alexander had been and still is greatly injured and ag- 
*grieved, and bath lost a great portion of the gains, benegts and 
@refits of his said ferry, 'towhich he was legally and justly entitled 
as aforesaid, kc." 

50 



N. C.] YAY TEEN, 18$9. 

consequence of the act or acts of the Defendants. The ground 
of the action is the consequential injury which the Plaintiff bas 
sustained: whether the Defendants have been gainers or losers 
by the transaction is not to be enquired into. Blackstone in 3 . 
Qom., 219, says, "If a ferry be erected on a river so near an- 
other ancient ferry as to draw away its custom, i t  is a nuigance 
to the owner of the old one. For, where there is a ferry by pre- 
scription, the owser is bound to keep it always in repair and 
readihess for the ease of the king's subjects; otherwise he may 
be grievously amerced. But setting up a trade, mill ar school , - near another, is not a nuisance, although the custom be diverted 
from the original establishment ; because a multiplidation of such 
establishments is beneficial to the community at large, and the 
owners are not by law subject to any fine if they desist f r m  or 
shut up such establishments." 

Laws 1779, ch. 10, declares, that any person who owha a 
public ferry and refuses to keep it up for the rates nllowbd by 
the County Courts, shall for every offence, forfeit fifty pounds. 
Laws 1784, ch. 14, requires the County Courts to take bonds 
from the omers  of ferries, in the sum of five hundred 
pounds, conditioned to keep good boats and proper hands to 
transport persons and carriages; and declares that any person 
detained for the lack of such boats and hands, may warrant and 
recover from the owner; and subjects such owner to actions for 
all injuries done and property lost by any lack of care at his 
ferry. ' Laws 1764, ch. 3, is cumulative, and does not repeal 
the common law remedy. I n  consequence, of the law hav- 
ing thrown so many penalties upon the owner of a ferry, 
he shall not be molested in his benefits. I am of opinion (63) 
that judgment shwld be rendered for the Plaintiff, 

TAYLOR, Chief Justice, conchrsed. 

Cited: Bmdth v. Harkifis, 38 N. C., 618; Taylor v. R. R., 49 ' N. C., 283; Toll Bridge Co. v. Comrs., 81 N. C., 506; Toll 
Bridge Co. v. -Flowiers, 110 N. C., 385. 
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ANYETT v. BACKHOUSE. 

Den on demise of DARIUS AMYETT v. ALLEN BACKHOUSE. 

A. being seized of lands, on 1 December, 1811, sells the same to B. 
bona fide, and for a valuable consideration, and agreed to execute 
a conveyance within ten days thereafter; and within .that time . 
he executed such conveyance, On 2 December C. sued out an 
original attachment against A, which, on that day, was levied 
on the said lands and returned to Court. A default was entered 
against A, but there was no judgment of condemnation against 
the lands. Final judgment against A. being obtained, a perf 
facias issued against his goods and chattels, lands and tene- 
ments, which was levied on the said lands, and at  the sale 
thereof made by the sheriff were bid off by C, who entered and 
took possession. B. is entitled to recover these lands, for the 
suing out of the fieri facias after flnal judgment is a waiver of 
the lien created by the levy of the attachment. To have the 

' benefit of this lien, C. ought to have sued out a venditioni ez- 
Donas. 

Under the act of 1777, ch. 2, property attached is directed to remain 
in the custody of the sheriff until final judgment, and "then be 
disposed of in the same manner as goods taken in execution on 
a writ of fieri facias; and if the judgment shall not be sati~fied 
by the goods attached, the Plaintiff may have execution for the 
residue." When goods taken in execution are to be disposed 
of, the proper mode is to sue out a venditioni exponas; and if the 
goods be not of the value of the debt, the Plaintiff may have a 
venditioni exponas for those seized, and a fieri facias, for the 
residue, in the same writ. But if the Plaintiff, instead of a 

a venditioni exponas, sue Jut a general fieri facias, he waives the 
seizure under the first execution, and destroys the lien which 
it created. 

George Lane being seized of the land in  question on 1 
December, 1811, sold the same to the lessor of the Plaintiff, for 
the consideration of $425. H e  gave a bond to make a title 

thereto within ten days; and on 10 December aforesaid, 
(64) Lane executed a conveyance pursuant to the bond. On 

2 December, 1811, the Defendant sued out an attach- 
ment against Lane, which, on the same day, was levied on the 
land aforesaid. The suit founded on this atta'chment, was 
returnable ts December term of Craven County Court, which 
term commenced on the 9th day of the month. At that 
term a default was taken against Lane, and at  March term, 
1812, the default was executed, and a verdict rendered for  the 
Plaintiff of 491. 2s. 6d.  No judgment of condemnation was en- 
tered. An execution was issued to the Sheriff of .Craven, which 
recited generally that a judgment had been rendered for said 
sum, and commanded him, "that of the goods and chattels, lands 
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and tenements," of the Defendant Lane, he cause the aforesaid 
sum to be made. This execution was levied by the Sheriff on 
the lands in question, and the lands were sold by the Sheriff and 
purchased by the Defendant for the sum of five dollars, in the 
name of his infant son, to whom the Sheriff executed a deed. 
This deed recites, generally, a judgment of March term, 1812, 
an execution tested of the same term, and a seisin in the land 
on the day of such teste. 

The Court charged the jury, that under these circumstances, 
the title of the Defendant's son, under whom he held, was bad: 
but that the Pliantiff must recover by the strength of his own 
title, and that by reason of the lien created by the attachment, 
the Plaintiff had not a good title. The jury found a verdict for 
the Plaintiff; and a rule for a new trial being obtained, it was 
sent to this Court. . 

For the lessor of the Plaintiff, it was argued that it was pro- 
vided by the act of the second session of 1777, ch. 2, sec. 25, 
"that original attachments shall be returned to Court and be 
deemed the leading process; and the same proceedings shall be 
had thereon as on judicial attachments." The 23d section, in 
regard to judicial attachments, provides that "the goods 
so attached, if not replevied or sold, shall remain (65) 
in the custody of the sheriff until final judgment, 
and then  be disposed of in the same manner as goods taken in 
execution on  a wri t  of fie& facim; and i f  the judgment shall 
no t  be satisfied b y  the goods attached, the  Pla in t i f  m a y  have: 
execution for the  'residue." 

When goods are taken on a fie& facias, and it be desired that 
they should be disposed of, the prdper mode is to sue out a 
Vendit ioni  exponas, commanding a sale of the goods so taken. 
I f  the goods so taken are not to the value of the whole debt, the 
Plaintiff may have a Vendil ioni  exponas for those seized, and a 
fieri facias for the residye, in the same writ. (Tidd, Practice, 
934. Sargent on Attachments, Appendix.) Such is precisely 
the form to be observed on attachments. 

But if the Plaintiff, instead of a Vendit ioni  exponas, sue out 
a general fieri facias, he waives the seisure under the first exe- 
cution and destroys the lien on the property seized on, by it, 
( E c k h o k  v. Graharm 1 Call, 492), and so it was expressly de- 
cided in this Court in the case of Scott v .  Hill.  (Term 181.) 

Whatever lien therefore was created by the attachment, it 
being precisely that with the lien on goods taken in execution - 
on a fieri faeias, such a lien was waived by the Plaintiff's suing 
out a general fieri facias and purchasing under it. 

I n  the second place, the sale to Amyett was antecedent to 
23 . 



the ~ t t a o h e n t ,  and it is not t b  &sign of the attachment laws, 
to subj6ct ta swh 's process any p~operty but what truly and 
e witably, &s well a$ nominally and leg~dly, bhpy to the debtar j Mass., 566, 564. )  

Lastly, t h  ve~dict conforms to the justice of the case; and 
the Court will not disturb it to kdep in possession a mazI who 
elearly has ad ~ight .  

For the Defendant, it was argued, that altbwgh no judgment 
'& eondernndioa ~ t p p r e d  af record, yet in this cme evioagh 

appsa&d (ta induce the Court to presume thad such a 
(66) judgme~t had been rendered. But i t  may not be mate- 

rial to the maia question of lie%, whether there were 
sueh a j u a p a *  formally tendered: for the Im&g of the at- 
tachmertt maated a. lien, and this lien is not waived by mhig out 
the fie& facias. This execution commands the 8he~ib to levy 

, the debt oat of t ,h  Defendant's pvopertp, that is, such property 
as is s~bjec t  to the debt; which is different in different earecu- 
tions. I f  it be an execution reguiarly continued from term to 
t@&, it  authorizes a seizure of p~operty smveyed by Defend- 
aht &owe fide at any time sinm the teste of the first fieri fa&, 
although prior to the tie&& of the execution trnder which i t  is 
seized: far as td &at f i :  fa. it ie  the Defendant's property. So 
also as to a fwudxhnt conveyance. I n  the prmemt caae, the 
property being subjected to the payment of this debt, the pur- 
ekiser is perwitted to shew that his title relates baek hyor~d 
the teste of the fi. fa. or t b  rendition of the judgment. T b  
recital of the judgment in the fi. fa. is sufficiiint to ideatify it;  
a more fall recital could on$ do the same. 

This is likened to the c'ase of a fi. fa, where there bas been 
a former levy, which, it is said, disqharges that levy. A lev$ 
under a fi.  fa. is a dischrge of the debt, a t  least until the prop- 
erty is sold abd  it^ insufficiency ascertained, or the levy 
+aived and the property actually restored to the Defendant. 
m e n  the Plaintiff, themfofi, sues out a fi. fa. after having 
caused a levy to be made, as that act could not be done wi tha t  
wiviirg the levy, and thereby discharging the lien, he is, mn- 
eltided from alleging that the levy continues, his act, being in- 
consistent with it. Attaching property does not satisfy the 
&bt ; it is 60 @.&lure its p p e n t  when recovered ; and the p r q -  
erty &mhot be sold and applied to its d i s c h ~ g e  withotit a fi: fa. 
tw sbme o t b e ~  process. Bat a Sheriff may sell without a Ve? 
d $ ~ & w i  dtl:p6?2ZtS.'" Or@ e i z ~ r e  i m  t s  .secmre, the &her to" a$&fff 
Th& fiest ~t%piiee the . fwth r  aid of 'the Oburt %CJ effectuate the 
object of seizd~e, which &jeot beibg t h  raiFjing of &ebmoney 
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for the Plaintiff, the process which issues to effectuate i t  cam 
only suspend during its operatfon, the lien created'by-tlie 
first seizure, on a presumption tllat tlle debt will be (67) 
raised by this process. But the lien is restored" when it 
appears that the debt was not so raised. 

I f  there were no judgment of oohdemnation, i t  may possibly 
render the final judgment erroneous: but until reversed, i t  hae- 
all the effects of the most regular judgment. A reversal would 
only give a right $0 the money lost, not to the land'sold to raise. 
it-But a judgment of condemnation is nothing more than the, 
Plaintiff's adopting the property oi the DeFendht for his per- 
son, and thereby exeusing his appearance. The after judgment> 
pre-supposes this to have been done. 

HALL, Judge: I I n  this case the attachmwt created a lien on, 
the land; and had that been continued' by the Defendant's pro- 
ceeding thereon; obtaining a judgment of condemnationlof the. 
land and then final judgment, isstling exception, and' having the, 
land sold by virtue thereof, his titIe woulcT be good. But this  
has not been done. The only effect of issuing the attachment 
and having i t  levied, was to give the Court jurisdiction, whereby- 
judgment might be obtained. I n  this case the levy was made- / 
upon the land, but no judgment was subsequently entered con- 
demning the land to satisfy the final judgment which might be. 
rendered. When this final judgment was rendered the lands 
levied on were thrown into the general mass of landed property. 
belonging to the Defendant, by taking out an execution against 
his property generally as is done in or dinar,^ cases. The lien 
created by the attachment was lost, and the title to the land" 
vested in the lessor of the Plaintiff; the deed to him being exe- 
cuted long before either the judgment was abtained or an execu-. 
tion issued. Let the rule for a new trial be discharged. 

Cited: Skinner v. Jfoore, 19 N. C., 149; Harbin v. Carsom, 
20 N. C., 524; Smith v. Spencer, 25 N.  C., 264; Powell v. 
Baughm, 31 N .  C., 155; McMillan v. Parsons, 52 N.  C., 166; 
Perry v. Nendenhall, 57 N. C., 160; May v. Betty, 140 N. C!, 
317. 
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PATTON w. CLP:NDERI~. 

( 68) 
REBECCAH PATTON, by her Guardian JOHN PATTON, v. JOSEPH 

CLENDENIN and JOHN MACDANIEL. 

From Oralzge. 

A. devised four hundred acres of land to his son William, and, added 
to the devise, "I allow my son William to maintain my wife as 
long As she lives," William sold the land to Defendants; and the 
widow filed her bill, charging that at the time of their purchase, 
'they had notice of the devise, and that it was agreed between 
'them and William, that they should maintain her during life, 
and therefore the land was sold to them at a price much below 
its true value. The bill prayed that Defendants might be .decreed 
to afford to Complainant, a maintenance, Cc. 

A motion to dismiss the bill disallowed; and in considering this mo- 
tion, it is not necessary to decide whether the devise to William 
charges the lands with the maintenance of the widow; for the 
bill charges that upon the sale to the Defendants, a support for 
complainant was left in their hands, being deducted from the - . value of the Ian& for that purpose. 

A consideration is necessary to raise an Equity, but not to transfer 
it; and when once raised, it is to be transferred like all other 
rights, upon legal evidence of the will of the owner to make the 

\ transfer. 

The bill charged that John Patton being seised and pos- 
sessed of a valuable real and personal estate, departed this life 
in 1799, having previously published in  writing his last will, 
duly executed to pass his lands ; which will, after his death, was 
admitted to probate in Orange County Court. That in and by 
the said will, he devised "to his son William four hundred acres 
of land, including the plantation whereon I (the testator) now 
live, likewise I allow my son William to maintain my wife as 
long as she lives." That complainant was the widow of the 
testator, who some time after his death became of nonsane 
mind, and John Patton was appointed her guardian: that Wil- 
liam Patton, the devisee, took possession of the land devised t~ 
him, and in 1802, sold and conveyed the said land to the De- 
fendants Joseph Clendenin and John MacDaniel. 

The bill then charged, that by the terms of the devise to Wil- 
liam Patton, the maintenance of the Complainant was charged 

upon the land devised; that the defendants had notice of 
(69) this charge upon the land before they purehased from 

William Patton, and that it was expressly understood 
between them and -him, that they were to take upon them- 
selves the burthen of supporting the complainant during her 
life; and that in consequence of this understanding, the land 
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was sold to them at a price much below its real value. That at 
the time of their pur~hase &he was living on the land; that they - - -  --- o r  one of them placed her in the care of one John Brigham, giv- 
ing to him one hundred dollars for her use, and taking from 
h im a bond conditioned for the maintenance of complainant ; 
that this fund had been exhausted and Brigham neglected to 
give her a maintenance; that her guardian, John Patton, had 
applied to the Defendants to a d v a ~ c e  money, or provide for her 
such a maintenance as she was entitled to, and they had refused. 
T h e  bill prayed that an account might be taken of her main- 
tenance, and the Defendants be decreed to pay such sum as 
might be found due on such account, and be further decreed to 
pay for her annual support thereafter such sum as the Court 
might think reasonable. 

Upon the hearing of this case, it seems to have been the ob- 
ject of the counsel, on both sides, to place the decision on the 
question, "whether the devise to William Patton charged the 
maintenance of the complainant upon the land;" and an at- 
tempt was made to get this question decided upon a motion to 
dismiss the bill. This motion was referred to this Court, and 
the  bill and a copy of John Patton's will, with the motion to 
dismiss, formed the case. This Court disallowed the motion, ' 

without' deciding the question arising unden the will, saying 
that the agreement charged in the bill, between William Patlon 
2nd the Defendants, raised an  Equity in favor of the Com- 
plainant. 

HENDERSON, Judge: The motion to dismiss, should not pre- 
vail; because the bill states, that lrpon the sale to defendants, a 
support for the Complainrlnt was left in their hands, being de- 
ducted from the value of the land for that purpbse. I t  is 
therefore a trust fund raised upon a valuable cohsidera- (70) 
ti011 for the benefit of complainant, who stands not as a 
mere volunteer, but one having a claim upon the devisee for sup- , 

port. Not that we believe a consideration necessary ifi the trans- 
f e r  of an Equity, but onIy necessary to raise an Equity; 
and when once raised, to be transferred like all other rights, 
upon legal evidence of the will of Iha owner to make the trans- 
f er. I t  is therefore unnecessary to decide the question, whether 
the devise of the Complainant73 maintenance was a charge 
upon the land: 

Cited: Love v. BeZk, 36 N. C., 173; Davis v. Hill, 75 N. O., 
229; Chasteen v. Martin, 84 N.  C., 395; Thwber v. LaRoque, 
205 N. C., 306; Dover v. Rkea, 109 N. O., 92. 
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THE PRESIDENT AND DIRECTORS OF THE STATE BANK OF 
NORTH CABOLINA v. NATHAN SMITH. 

From Craven. 

A promissory note drawn by A. and indorsed by B. was made nego- 
tiable at  the New Bern Branch of the State Bank of North Caro- 
lina, and payable on 11 December. B, lived in the Town of N ~ Q  
Bern near to the Bank. Notice of nobpayment of the note by 
the drawer, was not given to the indorser until 17 December, 
this delay of giving notice, discharges the indorser from a l  
liability. 

This was an action of assumpsit against the Defendant as 
the indorser of a promissory note, tbe note was dated on 11 
March, 1814, drawn at nine months, and made negotiable and 
payable at the New Bern Branch of the State Bank of North. 
Carolina. The defendant's indorsement was admitted; and it was 
proved that previous to the time when the note fell due, it had 
been offered at  the New Bern Branch of the State Bank, for 
discount, by the Defendant, and had'  been discounted fog his 
benefit. I t  was proved that the makers had provided no funds 
for the payment of the note when due. 1.t was approved by the 
Clerk of the Bank, that from its establishment, the course of 
business had been, for the Presid6nt and Directors of the,Branch 

to me@ at the Bank on Tuesday and Friday evenings in 
(71) each week, when all notes offered to the Bank were either 

discounted or rejected by them-That at the time this 
note fell due, the debtors to the Bank were permitted to renew . 
t h e i ~  notes by paying an eigh,'h of the debt, and giving a new 
note for the other seven eights-That on Fridav, 16 December, ' 
a note for renewal was offered by. three of the makers, but 
withoixt the name of one of the makers, and without the en- 
dossement of the Defendant. This note was not discounted, and 
on Saturday 17 of Deaember, notice was left at  the house of the 
Defendant as indorser. I t  was also proved to be the custom of 
the Bank to retain interest by way of discount for three days be- 
yond that on which the note was payable on its face; and that 
at  the time of this transaction and for some time previous, it 
had been the custom of the officers of this Branch, to give notice 
to indorsers within three, four, five or six days, after the day 
of payment mentioned in the face of the note; and that no order 
of the Bank dt that time existed, fixing a time o£ giving mkim 
to indorsers; the Clerk, whose duty was to give the notice, 
using his discretion, in some cmes delaying the notice langer 
than in  others, that he might not by an early notice of the de- 
linquenxy of the maker aff& his m d i t  with the indorser, noP 

W 



injure the Bank by what might be d e e d  a rigorous proceedi- 
hg. The Defendant m~eaided in the t w n  of New Bern, within 
three hulldred yards of the Bank. 

Upon the trial  of this case, the Court charged the jury that 
-the Defendant was exonerated from his liability as indorser by. 
the delay to give him notice. The jury found a verdict for the. 
Defendant; and a rule for a new trial being obtained, the same 
was ordered tb be sent to this Clourt. 

Gasto~a, for the Defendant. ' 

BY THE COURT: We think the Court below instructed the. 
jury correctly. The residence of the defendant, within a short 
distance of the bank, rendered the most prompt notice equally- 
necessary and convenient. Allowing the days of grace, the no-- 
tice should have been given on the 15th; but i t  was delayed to 
the 17th. Let the rule for a new trial be discharged. 2 Wheat,. 
376. 

Cited: Jarvis v. NcMuir~, 10 N. C., 15. 

( 74 )r 
CEO. WILLIAkS and GARRISON WILLIAMS v. JOHN HOWARD. 

From Rowafi. 

A, cofiveyed to his son B. in absolute property, certain negro slaves: 
and B, being about to join the army, conveyed the slaves to his 
brother C. for five years, for the support of his father. Execu- 
tions issued against the father and levied upon these slaves. 
He and his son C .  applied to D. to befriend them. D. agreed tb 
advance the lnmey due on the executioils, and Md off the slavm . 
when sold by the Sheriff: and A. and C. were to have until a cer- 
tain, day thereafter, to redeem the slaves. The money was ten- 
derdd to D. by the day, and he refused to receive it. A. and C. 
filed their bill to redeem; and the five Years having expired, a 
decree Was objected to on the-groufid that the absolute interest 

I in the Slaves was in Ei and he was not a party to the bill-6b- 
jectim dissllbwed. 

/ This is a contract of agency, in which w e  agent is called on to trans- 
fer and surrender up property acquired for his principal in execu- 

I tion of an express contra&; For as betmen tfiese parties, com- 
plaiaants.are t o  be consldl?ted the oeners of the slaves,.aad the 
Daf&da&t is concluded ftbm cfsntesting their title. 

He who bargLtrh%i with anotW, plkiag cdnAdence in him, is bound 
to shew that a reasonable use has been W e  of that contLdepcek 
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A decree was also objected to, upon the ground, that Equity will not 
decree the specific execution of a contract relative to negro 
slaves-objection disallowed. For all the principles which in- 
duce a Court of Equity to compel the specific execution of a con- 
tract for the sale of lands or some favorite personal chattel, 
apply with equal force to the case of slaves. 

George Williams and Garrison Williams his son, filed their 
bill of complaint in the Court of Equity for ROWAN county 
against John Howard, and therein charged, that some time in 
September, 1806, two executions were issued against the prop- 
er ty  of George Williams, which were levied by the Sheriff of 
Rowan on two negro slaves, viz., a woman named Sylvia and 
her child named Hannah, which negroes were then, and had 
long been in the possession of Complainants ; that although they 
did not claim the negroes in absolute property, yet they claimed 
an interest in them. That the negroes had been conveyed by 

the complainant, George Williams, to his son Henry 
(75) Williams, by deed of gift, in March, 1801 : That Henry 

having enlisted as a soldier in the army of the United 
States, transferred the negroes to his brother Garrison Wil- 
liams, for the term of five years, for the support of the father, 
George Williams: and George, the father, and Garrison, the 
"son, were in ~ossession of the negroes under this conveyance at 
the time the Sheriff of Rowan levied the two executions afore- 
said. 

The Complainants applied to John Howard to befriend 
them, by advancing the money due on the executions; and pro- 
posed to him, that if the money which he should advance were not 
paid to him by 25 December, 1806, he should have the negro 
woman Sylvia to work for the use of the money until it should 
b e  paid. To this proposition Howard did not assent; but pro- 
fessed himself willing to be their friend, and advised them to 

, 'let the negroes be sold, saying that he would become the pur- 
chaser and restore the property to the Complainants upon the , 
terms of their first proposition; assigning as a reason for this 
course of proceeding, that the negroes could not thereafter be 
taken to sa t i~ fy  other demands .against George Williams. Com- 
plainants agreed that this course should be taken, and thereupon 
it was further agreed, that after the sale, the Complainants 
should have the possession of the negroes until 25 December next 
following; and if the money which Howard should advance on 
&he executions, were not paid to him by that time, he should take 
the negro woman Sylvia into his possession, and have the 
benefit of her labor for the interest of the money, until the 
money should be paid. 
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On the day of sale, notice was given by Howard to the 
Sheriff, that he was to purchase the negroes as the friend of 
Complainants; and they were purchased accordingly at a price 
little exceeding one-half of their real value. The negroes re- 
mained in the possession of the complainants until 19 Novem- 
ber. On the 18th of that month, Garrison Williams, one of the 
Complainants, went to Howard's house for the purpose 
of paying to him the money. Howard was not at home. ('76) 
Williams made known his business to Howard's wife, 
and requested her to receive the money. He remained in the 
neighborhood, intending to go to Howard's house again on the 
next day and pay to him the money. Howard finding that Wil- 
liams had raised the money, went early in the morning of the 
next day to Williams' house and took away the negroes. On 
21 November, Williams tendered the money to Howard, and 
demanded the negroes. Howard refused to receive the money 
or deliver up the negroes, and then claimed them as his abso- 
lute property. 

The bill then prayed that an account might be taken of the 
hire of the negroes since they came to the possession of Howard, 
and also an account of the money advanced by Howard for the 
complainants at the time of the sale: That Howard might be 
decreed to surrender up to the Complainants the said negroes, 
upon his receiving such sum of money as might be found to be 
due to him upon taking of the accounts, &c. 

Howard filed his answer, and denied the agreement charged 
in the bill, and denied that any agreement had been entered into 
between Complainants and him for the purchase and redemp- 
tion of the negroes. 

The bill was filed early in 1807; aqd at April term, 1818, the 
case came on to be heard; when the following issue was sub- 
mitted to a jury, viz.: "Was it agrccd between the complain- 
ants, or either of them, and the Defendant, that the Defendant 
should bid off the negroes SyIvia and Hannah, named in the 
bill, at the sale about to be made of them by the Sheriff of 
Rowan county, and that Complainants, or either of them, 
should have a reasonable time thereafter to repay the money to 
Defendant : and the Defendant upon receiving the money, relirr- 
quish his title to the negroes to the Complainants, or either of 
them?"-The jury found this issue in favor of the Complain- 
ants, and the counsel for Complairlants moved for a decree a c  
cording to the prayer of the bill. This motion was op- 
posed upon two grounds. 

1. That it appeared by the bill, that Henry Williams 
(77) 
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-was the absolute owner of the ne&es and that he ought to be a ' 

-party to the MU before any decree could be pronpunmcl. 
2. That the bill sought to e ~ f ~ r e e  the specific exeesution of an 

agreement reIative to a personal chattel. That Equity would 
not enforce such agreements, except in a few peculiar cases, 
none of which were like ,the present, but would leave parties to 
their redress at hw. 

The ease was sent to, this Court, where it was argued by 

N ~ r w o o d ,  for the Coslplainants. 
A. Andersoa, for the Defendant. 

TAYLO~C, Chief Justice: The material allegations of the bill 
$me, that two executions were issued &gainst the Complainant, 
George Williame, which were levied upon two negro slaves, Syl- 
sia m d  her child, thqn in his poseession, and that o-f his s w  
Garrison, the other Complainant. These slaves had been con- 
veyed by George Williams to his sQn Henry, who, at the time of 
levy, was a soldier and absent with the army. Henry had con-. 
veyed the slaves to Garrison for five years, for the uge and 
'benefit of their father George. With a view of paying off the 
-executions, the Complainants applied to the Defendant for a 
loan of money, and proposed as the consideration of his advano- 
Tag it, that if it were not repaid by 25 December next following 
he might have the use of Sylvia until the money could be paid. 
The Defendant did not assent to this proposition; but profess- 
'ing to be friendly to the Complainants, advised them to submit 
to a sale, and agreed to becorge the purchaser and restore the 
property, upon the terms of the first prop~sition ; alleging, as a 
reason for this course, that the property would thereby be put 
out a-f the peach of any subsequent demand against George Wil- 
liams. 

The Complainants agreed that the sale should take place, and 
$he Defendant agreed to become the purchaser and re- 

(78) store the slavee to the Complainant's possession, where 
they were to remain until 25 December ; at which time if 

the money were not paid to the Defendant, Sylvia, was to pass 
into his possession, and continue there until it should be paid. 

The Defenda~t became the purchaser, at a price something 
wane than bdf  of the value of the slaves, occasioned by its 
k i n g  generally knowa that he purohased for the Complainants. 
The negroes remaiined in the Oomplainants' possesson until 19 
November, when the Defendant took them away. A tepder of 
the mwey xv@@ made ton 21 Namember to the Defendant, which 
Ihe refused to accept, claiming an-absolute title in the negroes. 
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The jury have established the agreement stated in.the bill, 
aqd the only question is, Whether the Court cah decree a re-con- 
veyance under the circumstances of this case? 

The Equity of the Complainants arises out of the contract of 
the Defendant, who, by promising to befriend them and point- 
ing out the way in which he could do it most effectually, occa- 
sioned a suspension of their endeavors to resort to other mean@ 
af raising the money; and who, by informing the Sheriff that he 
was to purchase for them, and allowing the same thing to be 
understood generally by the persons attending the sale, pre- 

, vented them from bidding, and.thus acquired the property to 
himself at an under value. The Defendant, by his own agree. 
ment, became a trustee for the Complainants: shall he, in vio- 
lation of every principle of rectitude and good faith, be per- 
mitted to set up a title in himself, bottomed upon a palpable 
breach of that trust? Shall he be allowed to gain a consider- 
able benefit, at the expense of those whom he probably pre- 
vented from procuring the money by others means, and whom 
he certainly inspired with confidence in his proffered friend- 
ship? There is no maxim of justice recognized in this Court, 
which will lend its sanction to such a defence. 3 Ves., 170. 

' The jurisdiction of the Court, under circumstances 
, similar to the present, is affirmed, by many cases in the (79) 
books; and notwithstanding the limited view of con- 
tracts respecting lands, which the statute of frauds and per- 
juries compels the English Judges to take, yet, in case of fraud, 
it has been held that no writing is necessary. The case of 
T h y m  v, Thynn, 1 Ver., 296, involves both fraud and trust, 
and shews that the former makes an exception to the statute. In  
Lamas v. Baily, 2 Ver., 827, relief seems to have been inter- 
cepted solely by the statute; and it is therefore an authority for 
the complainants. 

The $ale under the executions was made on the suggestions 
and advice of the defendant, avowedly to protect the property 
from ~ubequent demands; he has no right, therefore, to per- 
vert the sale to any other purposes, more wpecially to that -of 
becohing the equitable owner of the property. Suoh a transac- 
tion will not bear the scrutiny of this Court. Wilkinson. v. 
Brayfield, 2 Ver., 301. 

The rule is extensively applicable, that he who bargaine with 
another, placing confidence in him, is bound to shew that a rea- 
sonable use has been made of that confidence. Young v. 
Peachy, 2 Atk., 254. And i t  is an inference deducible from the 
same maxim of justice, that he who acquires a legal title by 
breach of trvst, and by taking advantage of anot&er9s neceasir 
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ties, which he was instrumental in producing, shall not, in this 
Court, set up the title against him from whom he obtained it. I t  
is a fair presumption, that the complainants could have exerted 
themselves with the same success to get the money upon the levy 
of the execution, that they did in November when the tender 
was made, if they had not been lulled into a fancied security by 
the assurances of the Defendant. 

Though the Complainants were not the absolute owners of 
these Slaves, and so it appears from the bill, yet they had a fidu- 
ciary possession, which they were bound to protect for the bene- 

fit of their absent relation. He, upon his return from 
(80) the army, would have a right to caII upon them, at least 

upon Garrison, for a restoration of the property: and i t  
is fit 'that the Defendant shouId be compelled to replace things 
in  the state and condition from which his fraudulent conduct 
removed them. I n  relation to the Defendant, the @omplain- 
ants are the owners of the slaves; for his conduct has concluded 
him from contesting their title. 

I t  is not certain that the question arises in this case, as to the 
power of the Court to decree the specific execution of a contract 
relating to chattels: but if it be presented, I have no hesitation 
in giving it as my decided opinion, that the reason of the rule ' 

does not apply to slaves. That they form an exception, for ,  
reasons equally cogent, or more so, than those applicable to 
land. With respect to other chatteI property, justice may be 
done at law by damages for non-performance, and therefore 
equity will not interpose: But for a faithful or family slave, 
endeared by a long course of service or early associgtion, no 
damages can compensate; for there is no standard by which the 
price of affection can be adjusted, and no scale to graduate the 
feelings of the heart. 

HENDERSON, Judge: Upon a simple contract of agency 
much extraneous matter is introduced by the bill and the De- 
fendant's argument as to the claim which the Complainants had 
to -the slaves before the Defendant purchased them, as their 
agent. To me i t  appears entirely immaterial what motives in- 
duced the deed of gift to Henry Williams, what were the terms 
or conditions thereof, or whether there was any gift at  all. 
And the transfer from Henry to the Complainants, or to one of 
them, is of the same character. As well might a man charged 
with horse-stealing, avert the punishment of his offence, by 
shewing that the prosecutor had defrauded the former owner 
of the horse by getting him at half price. I n  this case, the 
agent is called on to transfer -and surrender up property ac- 
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I 

quired for his principal in execution of an express contract of 
a 

agency, where he had used the Complainants' money. 
For the defendant by agreeing to advance the money for (81) 
his principal,' made the money his principal's and 
gave, to himself a right to call on him for so much. 
loaned or advanced to his use: and no reason can 
be assigned why he should not transfer that legal title with. 
which he clothed himself, either with a view of honestly per- 
forming his contract of agency, of with a dishonest intent of 
avoiding it. I n  either ease he has no defence. When the ques- 
tion shall be brought before the Court, it, will be time to con- 
sider whether these complainants are trustees for Henry Wil- 
liams, either from the manner in which he left the property 
with them, or from any new engagement. I t  would be a dis- 
grace to our law, if such subterfuges were to prevail. 

Upon the other question raised in this cme, that is, a s  to the 
power of this Court to decree a specific execution of a contract 
for the sale of slaves, I think it is not presented : For i t  is only 
required of the agent to fulfill his trust, and disrobe himself of 
that legal title with which he has iniquitously clothed himself. 
But if the question was presented, I have no doubt upon Zt; fo r  
all the principles which induce a court of Equity to cgmpel a: 
specific execution of a contract for a sale of lands, or some fa- 
vorite personal chattel, apply with equal, if not stronger force, 
to the case of slaves. 

The Master will therefore take an account of the annual hire 
or value of the slaves, since the Defendant took them into pos- 
session, with interest from the expiration of each year: also of 
the money advanced by the Defendant in  their purchase, with 
interest to the time of the offer to pay to the wife of the De- 
fendant; and upon Complainants' paying the difference, If there 
be any, the Defendant will transfer, by a quit claim bill' of' sab, 
to be approved by the Master, the slaves in question, with theh  
increase since he had possession of them, with covenants @gainst 
his incumbrances, and the claims of all persons derived' under 
him, and immediately thereafter deliver to Complainants the said 
slaves with their said increase: and the Defendant will 
pay the costs of this suit, including the Master's fee for (82) 
performing the service hereby directed, and all expenses. 
of carrying this decree into execution. 

HALL, Judge, concurred. 

Cited: Jones v. Ruffin, 14 N. C., 408 ; Kitchen v. Herring, 4% 
N. C., 193; Barnes v. Barnes, 65 N. C., 263; Branch v. Tomli* 
son, 77 7. C., 391; Paddock v. Davenpo~t, 107 N. C., 716. 
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CIIE#RY v. SLADE. 

CHERRY v. SLADE'S ADMINISTRATOR. 

T h e  Court will award a venire facias de novo, where the jury, in a 
special verdict, find the evidence and not facts. 

'The rules which have been established by the decisiohs of the Courts, 
fog settling questions relative to the boundary of lands, have 
grown out of the peculiar situation and circumstances of the 
country; and have been moulded to meet the exigencies of men, 
and the demands of justice. These rules are: 

1. That whenever a natural boundary is called for in  a patent or deed, 
the line is to terminate a t  it, however wide of the course called 
for, i t  may be; or however short or beyond the distance speci- 
fied. 

-2. Whenever it  can be proved that there was a line actually run by 
the Surveyor, was marked and a corner made, the party claim- 
ing under the patent or deed, shall hold accordingly, notwith- 
standing a mistaken description of the land in the patent or 
deed. 

-3. When the lines or courses of an adjoining tract are  called for in a 
de'ed or patent, the lines shall be extended to them, without 
regard to distance: Provided those lines and courses be suffi- 
ciently established, and no other departure be permitted from 
the words of the patent or deed, than such as  necessity enforces, 
or a true construction renders necessary. 

-4. Where there are no natural bouridaries called for, no marked 
trees or corners to be found, nor the places where they once 
btscfd ascertslihed and identified by evidence; or where no lines 
or courses of an adjacent tract are called for;,in all such cases, 
we are  of necessity confined to the courses and distances de- 
scribed in the patent or deed: for however fallacious such guides 
may be, there are none other left for the location. 

In  th i s  case t h e  jury found  a special verdict, so much of 
wliich a s  relates t o  th8  point which was sent ap  f o r  the  opinion 
~f th i s  Court,  was  a s  follows: 

"Hislop's patent  calls f o r  Whitehurst 's corner, described in 
the plat  of survey ae A, a n d  then2e along tg'a~d's l ine 80 poles." 
@ard7s l ine is fforn C t o  D. "Thence south o n  his l ine 320 

poles to  &e back swamp." T h e  line\from C to D is  south 
(83) 30 degrees west ;  a n d  is  on t h e  back swamp, a n d  i s  the  

come? 6f W ~ r d ' s  patent,  which covers t h e  l and  t o  t h e  
east of t h e  l ine f r o m  0 to D. I f  the poles f r o m  Whitehurst's 

*.corher a t  A be r u n  east, t h e  course a n d  distance will lead t o  B: 
a n d  t h e  south course called f o r  in t h e  patent  f r o a  the  termina- 
t,im of this line, will  lead t o  D. I f  t h e  east course called f o r  i n  
t h e  patent,  f r o m  Whitehurst 's corner a t  A be continued, it will 

'lead t o  F a n d  not  taueh Ward's line. I f  t h e  Oourt  be of opin- 
6% 
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h n  that the line from Whitehurst's corner at A, should be con- 
%inned east 80 poles, and t h e m e  to Wards' line in the course 
Irearest the descnipIbion in the patent; or +hat it shonld 
run direutly to -Ward's line along the course nearest to that 
~ l l e d  for h the ipatent, the Jury find for the plaintiff, and 
assess his damages to $845. But if the Court be of opinion that 
the line from Whitehurst's corner at A, ishoulcl .run east N 
poles, and thence sauth, though not en or with Ward's line, the 
juiry find for the Defendant. I t  does not appear thct Ward 
had any lands, except those aovered by the patent referred to in 
this case. 

TAYLOR, Ohid-Juatice: The land claimed by the 
.- Plaintiff under Hklop's patent, is described by the let- (84) 

tern A, B, 0, D, and E. "Beginning at Whitehurst's 
corner at the letter A ;  tlzence east along Ward's line 80 poles, 
thence south on his line 320 poles to the back swamp." If the 
lines &st called for, be extended aocording to the course and 
distance in the patent, they would run from A to B, and thenee 
to D, and leave out the land claimed by the Plaintiff; but in so 
running, they would not be on or with Ward's line ; they would 
depart from the boundaries called for in the patent, for the s&e 
of ,p~ese~ving the.dou~se and distance. If the course of t&e ,firet 
Ziae, viz,,wt, be punsued, it will lead to F, and will sot str* 
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Ward'g line, which is intersected by ruh ing  a course south 50 
degrees east, at the letter C: and the question is, whether after 
running the first line 80 poles, east, i t  shall diverge in the course 
nearest to that called for, for the purpose of meeting Ward's 
line, and "of running on it" 320 poles to the baclt swamp, al- . 
though the course of Ward's line is south 30 degrees west, in- 
stead of south, as in the patent. 

The decisions which have taken place in this State on quee 
tions of boundary, have grown out of the peculiar situation and 
circumstances of the country, and have, beyond the memory of 
any person now alive, been moulded to meet the exigencies of 
men and demands of justice, where the mode of appropriating 
an almost uninhabitable forest, had involved land titles in ex- 
treme confusion and uncertainty. I n  many cases, surveys were 
no otherwise made than upon paper; and in many others, when 
an actual survey was made, the purchasers from the Lords Pro- 
prietors were in danger of losing their lands by an inaccurate 
description of them, the omission of whole lines, and the mis- 
take of courses. Land appropriated by a general description of 
courses and distances, without natural boundaries or marked 

* lines, cannot be identified after the lapse of a considerable inter- 
val of time. If a beginning tree only were marked, the prop- 

erty continually revolves around it, and peve'r can be as- 
(85) certained for no person can pronounce mfhat course must ' 

now be run in order to ascertain a line, said to be run in 
a certain direction an hundred years ago, from the uncertainty 
in the variation of the compass, and from carelessness or the 
want of skill in measurement. I t  is easy to conceive, therefore, 
how utterly impossible it would have been to render anything 
like justice to claimants under old patents, if.the lands described 
in them were to be allotted only according to the courses and & 
distances, to the neglect of natural boundaries, marked lines, 
and the well established lines and corners of adjoining tracts. 
Hence, certain rules have been laid down and repeatedly sanc- 
tioned by adjudications, which, in their application, have been 
f ~ u n d  effectual for the just determination of almost every case \ 

that has arisen, and which have been considered for so great a 
length of time as part of -the law of the country, that they 
ought not to be abrogated by any power short of that of the 
Legislature. These' rules are, I 

1. That whenever a natural boundary is called for in a patent 
or deed, the line is to determine at it, however wide of the course 
called for it may be, or however short or beyond the distance 
speaified. The course and distance may be incorrect, froth ahy 
one of the numerous causes likely to generate errbr on such a 
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subject; but a natural boundary is fixed and permanent, and 
its beilig called for in the deed or patent, marks beyond con- 
troversy, the intention of the party to select that land from the 
unappropriated mass. I n  confirmation of this rule, many cases 
have been decided, only a few of which have been reported; 
but as some of them are fully up to the rule, and have been uni- 
folmly acquiesced in, it may be useful to bring forward the 
principal features of them. 

I n  SancEifer v. Foster, 2 N. C., 237, Gee's patent'began 
on the mouth of a dividing run, thence north, thence east, thence 
south to a white oak, thence along the river to the beginning. 
This white oak stood half a mile from the river, and if the line 
wcye nm thence to the beginning, a large part of the land 
described in the Plaintiff's grant would be left out of (86) 
"me's patent. I t  was decided that the river must be 
considered the boundary of Gees' patent. 

I n  Pollock v. Harris, 2 N. C., 2.52, a swamp, a pocosin and a 
marsh, are severally called for in the patent, as the termination 
of lines, which if run according to the courses and distances did 
not extend to them. The natural boundaries were held by the 
Court to be the proper terminations of the lines. To these 
cases may be added Witherspoon 6. Blanks, Id. 496; Harra- 
mond v. McGZa~ghom, 1 N. C., 90, and Xwaine v. Bell, 3 N. C., 
179. 

2. Whenever it can be proved that there was a line actually 
run by the surveyor, was marked and a corner made, the party 
claiming under the patent or deed, shall bold accordingly, not- 
withstanding a mistaken description of the land in the patent - 
or deed. 

I uriderstand the first decision of Bradford v. Hill, 2 N. C., 
22, to be an authority for this rule; for although the Court di- 
rected the Jury to find according to the courses and distanoes 
'called for in the deed, it was in the absence of proofs tending to 
establish the old marked line leading from Pollock's to Bryant's 
corner. The boundaries in the patent were, "beginning on 
Fishing Creek, thence east 320 poles to Pollock's corner, thence 
north the same number of poles to Bryant's, thence along Bry- 
ant's lines west 320 poles to the Creek."-Bryant's corner being 
four degrees to the east of north from Pollock's corner, the line 
from Pollock's corner intersected Bryant's line considerably to 
the west of Bryant's corner.' I t  was proved that ;there was an 
old marked line leading from Pollock's to Bryant's corner, but 
that in running by the compass north 54 +grees east, which 
was the general course of that line, it would be sometimes on the 
one side and sorstimes on the other of that run hv the compass, 
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whence i t  was taken by the Jury to have been rum by some per- 
son after the survey. The triangle forrped by the said 

(87) north line, part of Bryant's line qqd a line from Pol- 
lock's eorner to Bryant's corner, included the land in dig- . 

pute. I t  was decided by the Court that the courses and dik 
tames in the deed must be adhered to, because the line from 
Pollock's to Bryant's corner, was not proved to have been run 
by the surveyor; but that in cases of evident mistake by the 
surveyor, par01 evidence was admissible, though it ought to be 
admitted with caution. 

The same case under the name of Bustin v. Chhstie, 1 N. C., 
160, came on for trial before Judge Moore, when the only addi- 
tional facf proved was, that some ancient deeds were bounded 
by the old-marked line from Pollock's to Bryant's corner. The 
Judge directed the Jury to establish that line, if they believed 
that to be the one intended. 

I n  I3'ato.n v. Person, 1 N. C., 23, the deed called for a course 
and distance, which carried the second line through the body of 
the land, leaving out a triangular piece, included in the sec)ond 
and third lines really run; but the second and third liqes really 
run, as well as the corners, were marked and proved, by persons 
present at the survey for the patentee; upon which evidence the 
claimant under the patentee recovered. 

I n  Person v. Roudtree, 2 N. C., 378, the latter entered a 
taract of land, lying in Granville cpunty, upon Shocco Creek, 
which was run out, "beginning at a tree on the bank of Shocco 
Creek, running south a certain number of poles to a corner, 
thence north a certain number of poles to a corner on the 
creek, thence up the creek to the beginning." By a mistake, 
either in the surveyor or secretary who filled up the grant, the 
couraes weke reversed, placing the land on the opposite side of the 
creek ti3 that on which it was realIy surveyed, so dhat the grant 
did .not cover any of the land surveyed.-Roundtree settled on 
the land surveyed, which was afterwards entered by a person, 
who obtained a deed from Lord Granville, and brought ap 
ejectment against Roundtree, who proved the lines of the sur- 

vey and a possession under his grant. The Court decided 
(88) that Roundtree was entitled to the land intended to be 

granted, and which was surveyed; and that he should not 
be prejudiced by the mistake of the surveyor or secretary. 

I t  was decided by Judge Haywood, in - v. Beatty, 2 N. C., 
376, that if a course and distance be called for, and there be a 
marked line and corner, variant from the cours'e, which is 
proved to be the line made by the surveyor as a boundary, that 
marked line shall be preserved. 
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I n  Xtanden v. Bains, 2 N. a,, 238, the Plaintiff daimed und&-' 
Askill, who patented a tract of land in 1740, extending, as he- 
alleged, to a line distinguished in  the plat by the dame of the 
dotted line. The courses and distances expressed in the patent, 
extended not so far, but only to a line distinguished in  the plat 
as the blaoh line. The Defendant entered this intermediake 
tract in  the year 1784, and took'possession; whereupon the 
Plaintiff brought suit. The Court permitted evidence to be' 
given, that the dotted line, which was a marked one, had, for a 
long time, since the year 1740, been reputed the line of Askill's 
tract. The patent called for a gum standing in Roberts) line; 
this gum was found at the termination of the dotted line. I t  
next called for two lines of Roberts' tract ; the dotted line was ' 
upon these two lines. I t  called for Hoskins' corner; the dotted 
line went to that corner; and there was nothing in favor of the 
black line, but course and distance. But there was no witnese 
who could prove positively that tho dotted line was the line of 
Askill's tract. 

I n  BZount a. Benbury, 3 N. C., 353, Judge Hall says there 
have been manv decisions in this countrv which warrant a &- 
parture from thYe line described in the deld or patent, to follow a 
marked line, which the J u r y  have good reason to believe was the- 
true one. 

The circumstances of that case, of which I have a fuller note. 
than any published, afford a striking confirmation of the rule.. 
The question arose-on the title of a piece of land, which 
lay between two parallel lines, A, B and 0, D. The lat- (891, 
ter line was contended for b7 the Defendant as the line 
of J. Blount's patent; in whlch case, the Defendant was not id' 
the possession of the plaintiff's land; but if the line A B was 
the line of J. Blount's patent, the Defendant was in possession. 
The patent under whicht the Defendant claimed, called for 
Beasley's line and Blount's line at E, south 85 degrees east, a s  
one of the boundaries. The person under whom the Defendant 
claimed, in his deed dated in 1785, called for BlountJ~ line, and" 
at  the same time, marked as such, the line from C to D. The. 
principal question was, whether the line thus marked should be- 
th$ boundary of the deed, or whether Blount's, wherever that 
should be ascertained to be, should be so considered. I t  is to bc+ 
remembered, that the line from A to B was an old masked line. 
I t  was decided by the Court that Blount's line, wherever it was,. 
should be the boundary; that although the patent calls for Beas- 
ley's line and Blount's liqe south 85 degrees east for one bound- 
dary; still the jury might consider Beasby's line the boundary 
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.as far as it went, and then the line A B which was 51 poles to 
,the north of i t ;  and that lide was consequently established. 

I n  Johmson, v. Home, 3 N. C., 301; Person surveyed the land 
for the patentee, under whom House claimed, and extended the 
line in question 160 poles, and marked and cornered it, as also 
&e next line; but upon calculation, he found he had included 
712 acres, instead of 640, aiid h% cut off the land in question by 
drawing from 80 ~joles instead of 160. But he returned a plat 
to the Secretary's -office, mentioning the corner red oak, marked 
at the end of 160 poles, and the corner white oak, marked at *he 
lend of the next line drawn from thence. The plat having been 

i returned with those corners, although mentioned to stand at the 
'distance of 80 poles instead of 160, they were taken, notwith- 

standing the distance mentioned in the plat, to the true 
(90) corners. - The corner marked at the end of 80 poles, was 

a white oak instead of a red oak, called for in the patent. 
These cases, and many others which have occurred since, suf- 

'ficiently prove the existence of the rule, which, if it had not been 
adhered to, would, in every case cited, have deprived the true 
swner of part, or the whole of his land. 

3. Where the lines or corners of an adjoining tract are called 
$or in a deed or patent, the lines shall be extended' to them, 
without regard to distance, provided those lines and corners be 
sufficiently established, and that no other departure be bermitted 
from the words of the patent or deed, than su& as necessity en- 
forces, or a true construction renders necessary. 

This rule is founded upon the same reasons with the preced- 
ing ones, the design of all being to ascertain the location origi- 
nally made ; and calling for a well known line of another tract, 
denotes the intention of the party, with equal strength, to call- 
k g  for a natural boundary, so long as that line can be proved. 

I n  XiZler v. White, 3 N .  C., 160, the Plaintiff claimed under 
.a patent to Nathan Bryan, *beginning at a corner tree, thence 
Bouth 80 degrees east 40 poles, to Walter Lane's line. There 
was no actual survey; the 40 poles were completed before arriv- 

I 5ng at Lane's line. The second line was wit,h Lane's line to his 
aorner, a certain course ,and distance ; but that distance would 
aot  reach tFe corner. Supposing the line to be drawn from the 
.point,of intersection of the first line with Lane's line, if the 
first line extended to 'lam's line, and if the second liae went 
with Lane's to 'his cmmer, then the land claimed by the Plain- 
tiff was within Bryant'~ grant. ' If the first line stopt at the end 
*of 40 poles, the land in question was not included. Judge 
Johnqon was of opinion that the line should extend to LaneSs 
Sine. 
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I n  Smith v. Murphy, 1 H. C., 223, the Defendant pro- 
duced in evidence two .deeds: the third course of the latter 
deed called for 42 poles to a corner standing on the other 
tract. Forty-two poles were completed before arriving (91) 
at the first tract. If the last line of the second tract 
should be drawn from the point where the 42 poles were.com- 
pleted, the land which the Plainiiff had obtained a grant for, 
was not within any of the Defendant's deeds; but if the line be 
extended beyond the 42 poles to an intersection with the lines of 
the other tract, then the land claimed by the Plaintiff was cov- 
ered by the Defendant's second deed. I t  was held by the Court 
that the line should be extended to that of the other tract. 

4. Where there are no natural boundaries called for, no 
marked trees or corners to be found, nor the places where they 
once stood can be ascertained and identified by evidence, or 
where no lines ,or corners of an adjacent tract are called for, in 
all such cases, we are, of necessity, confined to the courses and 
distances described in the pateat or deed; for, however falla- 
cious such guides may be, there are none others left for,the loaa- 
tion. 

A case recently decided, Bradberry v. Hooks, 4 N. C., 443, 
may seem, upon. a hasty glance, to limit the application of the 
third rule, and in some degree to shake its authority; but an 
accurate attention to the circumstances of that case, will show 
that the decision and rule accord with each other. The words 
of the Plaintiff's patent were, "Beginning at a pine in or ngar 
his own line, and runs south 240 poles to a stake in William 
Books' line, thence with or near his line, north 73 degrees east, 
400 poles to a stake, thence north 305 poles to a pine, thence to 
the beginning." Hooks had three lines in the direction of the 
first line of the Plaintiff's patent, the two first of which formed 
an acute angle, and the corner of a patent which was ten years 
older than the Plaintiff's; the third line of Hooks' formed one 
side of a patent which was seven years younger than the plain- 
tiff's. The question in the case was, whether Hooks's line which 
first pregented itself as one side of the angle, that which formed 
the other side of the angle, or the still more distant line of the 
new patent, should form the t e rm iw  ad puem of the 
Plaintiff's patent. The claim of the last line was re- (92) 
jected without hesitation, because, being made several 
years after the Plaintiff's location, it could not have been called 
for in the survey, although there was evidence of Plaintiff's 
declarations that the patent was not surveyed 'till after the 
grant issued. The court decided in favor of the first line, as 
the establishmat of that formed the least departure from the 
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words of the patent, and as the course from bhat ,line was north 
73 degrees east, as caned for irm the Plaintiff's patent; and would 
also run with or near Hook$ line, which would not be the 
case, if the first Iine of the Plainiiff's patent wereextended to 
Hooks' second or third line. Upon this case it is to  be observed, 
that-it is an express authority to shew that where the line of 
another tract is caIIed for, the line calling for it shall be ex- 
tended thither, and in the terms of the rule, with no greater de- 
parture from the words of the patent than is necessary to satisfy 

' 

them. The words of the phintiff's patent were satisfied by stop- 
ping a'c the first line, and would have been departed from? if 
the line had been extended to the second. I t  was also a part ef 
the case, that no actual survey of the Plaintiff's land had been 
made till after the patent issued. 

I t  may also be thought that the second rule and the cases 
which support it, are broken in upon by the late decisions in 
Herring u. Wiggs, 4 N. C., 474; but such an inference is not 
authorized by the very pecuIiar circumstances of that case. 
Michael Herring was the owner of a patent covering the whole 
land in dispute; and in 1778, conveyed to Keetley, under whom 
the Defendant claimed, "beginning at a pine tree of Jacob Her- 
ring's and George Graham's land and running with George 
Graham's line, and the same course continued to a earner, in- 
aluding 100 acres of land, running a north course to the patent 
line." Twenty-seven years afterwards, Michael Herring con- 
veyed to his son the Plaintiff, by deed, which after describing 

~ieveral lines, called for "Richard Keetley's corner, a 
(93) pine, thence with Rutley's line south 98 poles to a pine, 

standing by the side of Graddy Herring's fence." The.' 
plain& proposed to prone by parol evidence that a marked 
line from L to K was the true line of the Keetley deed; and he 
did prove that at the time of the conveyance to him (the P la i~ l i  
tiff) Michael Herring and himself actnaly ran to K, and thence 
to L, where t4ere had stood the pine by Graddy Herring's fence; 
and hhat Keetley had sent his son to shew this Iine. The Court 
were of the opinion, that no parol evidence was admis~ible to 
rhow a line in contradiction to the deed, which wo:ild give less 
than 100 acres; that as Keetley's corner was admitted to be at 
IT, a line running thence could not alter the location, wh!'ch was 
Gxed by a prior deed from Michael Herring, to which, perma- 
nency was affixed by registration; that as t9 the line in qnestion, 
the deed did not purport to be bounded by a tree or stake, t u t  
was to be run in such a way as to include quantity. I t  was, 
therefore, a boundary, which could not be mbtaken, altered, trr 
ehaagd  by memory or reputation, but m d d  a1ways speak ia 
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the same to& of decisive notoriety. With respect to the cir- 
cumstances of the land's being run off before Michael Herring 
executed the deed to the plaintiff, of the conduct of Eeetlpy in 
recognizing the line K L as the true one, they were held not to 
qffect Keetley's right, or to change that which was originally- 
made the dividing line by the deed from Herring to Keetley. 

This case does not affect the general rule; because the queg: 
tion in it was not where Keetley's line was originally fixed, but 
whether, when the survey was made and the lines established ~ C P  

as to include 100 acres, the posterior circumstancee should have- 
the effect of changing the line, so as to include a less qwntity. 

The right of the oase before us depends upon the applicdion 
of the third rule. The patent calls for Whitehucst'g comer, 
which is ascertained to be at the letter A, a d  thie ?s sufficient 
authority for running the course and distance of the 
next line from it, notwithstanding the unaccountable in- (94) 

.sertion of the words "along Ward's line." After running 
out the 80 poles, the words are "thence south on Ward'e line 320 
poles to the Back Swamp." Here we are presented with a 
choice. of difficulties. Lf we run according to the coursc, we 
reach the Back Swamp, but we do not run ~p Ward's line. 011 

the oither hand, if we cantinue the first line in an easterq course. 
beyond the f30 poles, Ward's line will never be touched. I t  is, 
therefore, less a question of construction respecting the patenb 
than af fact to be ascertained upon evidence to the jury, 
whether the line described as Wards was the line originally- 
called for, and according to which the land was located; and if- 
Ward's line be established by proof, whether the second line in 
Hislop's patent was run from B to C, or from B to D. I am of- 
opinion these facts ought to be enquired into by the Jury ;  for- 
which purpose there must be a newatrial. 

HENDERSON, Judge: I think a venire facias de novo should' 
be awarded, bacause the Jury, instead of finding the facts have 
only found the evidence. That the liqe C D is Ward's line or- 
a line of a tract of land belonging to Ward, is matter of evi- 
dence. That it is the line of Ward called for in Hislop's 
patent, is a question of fact, for the Jury to find from (96) 
the evidence : and this fact may depend upon a variety of 
circumstances, all proper for tbe considemtion of a Jury. This: 
error has become too common from confounding the evidence 
with the facts. A line, when once established to be the one- 
called for, no matter by whab e~idence (if it be legal evidence,) 
whether it be artificial or natural, will certainly control 'course- 
and dishnee, as the mom . e ta in  d e s c r i p h .  A na-tural boun-- 
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dary, such as water course, i s5  designated from other water 
courses by its name, or by its situation, or by some other msrk. 
Ose of those means of identifying the water course cannot con- 1 

trol all the rest, if those other means are more strong and cer- 
tain. A name, for instance, is the most common means of dm- 
ignating it ; and this in general is sufficiently eertain : but i t  can- 
not control every other description; and where there are two 
descriptions incompatible with each other, that which is the 
most certain must prevail. Cases might be put, w b r e  it 
must be evident that the parties were mistaken in the name, and . therefore the name must yield to some other description more 
consistent with the apparent intent of the parties. I t  is true, 
that in cases of water courses or other natural boundaries, and in 
some cases of artificial boundaries, which are of much notoriety, 
and have therefore obtained well known names, the other de- 
scriptions, must be very strong: but if they.be sufficiently so, the 
name must give way, and be accounted for from the mis- 
apprehension or mistake of the parties. This doctrine was fully 
illustrated in-the famous suit relative to the Cattail branch, be- 
tween Bullock's heirs and Littlejohn, which was more than once 
in this Court, and finally decided on the Circuit, to the entire 
satisfaction of the bench and the bar. Hislop's patent begins 
"at A, Whitehurst's corner, thence along Ward's line east 80 
poles, thence south on his line 320 poles, to the Back swamp." 
Ward's line mentioned in the case, is almost 240 poles from 
Whitehurst's corner, running in a southwestern direction, and! 
would not be intersected by an east line from the begin- 
ning; and is the boundary of a tract of land of Ward's (97) 
lying entirely east of that line. Of courde, it cannot be 
the line of Ward called for from A to B, or )the first 'course in 
the patent. I t  is therefore almost certain, that it is not "the 
Ward's line" called for in the record course of the patent, a d  
therefore would not control the course and distance, which is 
from A to B, and from B to D, leaving out the triangle B, C, D, 
But this a questionbof fact,*and S'he evidence dhould have been 
submitted to the Jury. 

I presume the Chief Justice has correctly examined all the 
cases stated in his opinion; but I have not had an opportunity 
of looking into them; nor do I deem it necessary to do so, in 
order to illustrate my views of the points arising in this case- 
I am of opinion that there should be a new trial. 

HALL, Judge: I n  this case I correur in the opinion delivered 
by Judge Henderson. I have not had time during the sitting of 
the Court to examine a11 the cases referred to in the opinion 
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delivered by the Chief Jmtice; but I have no douBt they aTe 
b h l y  a d  ably set f m t h  and ccnnmented upon. But I  hint it $8 

--mneoessary to  take any furtiher view of +he case than -that 
&keh by Judge Henderson-I concur in the  opinion that there 
-whould be a new trial. 

New t.fial grantatl. 
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Rowe v. Lumber Go., Ib., 43%; Hill v. Dalton, 140 N.  C., 13; 
. Piincannon v. Budderth, Ib., 250; Whitakm v.  cove^, 'Ib., B 4  ; 
Lance v. Rumbough, 150 N.  @.; 25; Land Co. v. Erwia. Ib., 45. 

i 98 1 
JOHN TAYLOR v. MARY LANPER and otKers. 

Pronz Granville. 

-&*father, for tlYe purpose of advancing his son in life, conveys to him 
his manor planthtion and suntlry slaves, reserving to himself 
and wife the use of such lands and slaves during their joint 
lives and the life of the survival; of them; and in the convey- 
ance "it is dgreed between the Father and son and is to Be tagen 
as a principal part of their contract, that tthe Mn is ko pyovi'de 
fm, hafntain, keep, succour and nourish 'the father's daughter 
Mary, during her natural life, so that she do pot suffer or lack 
for necessaries in any manner whatsoever." The support -and 
maintenance df Mary is not a charge upon the proDerty c6nveyed 
to the son, but a persolla1 & a r e  upoh the son. 

'There is no directionthat the mhintenance shall be raiWd out b? the 
rents and profits of the property, nor any expression which takes 
the ease out of the ~'Tinciples'of an ordinary trust, binding 'bnly 
the conscience of the sun. 

A covenant before-mamiage to settle os'rtain lands upon the wdfii, 
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amounts to a specific lien upon those lands in the possession of 
the devisee; but a general covenant to settle lands upon the 
wife, of a Certain annual value, gives no remedy to the wife bat 
as a specialty ered'itor. 

The father after inakifig the conveyance aforesaid to his son, bade 
his will and bequeathed to his daughter Mary, during her life 
"a bed and furniture, a horse, saddle and bridle, two negroes, 
&c., and directea that after her death, the property so bequeathed 
should be sold and the money be equally divided between testa- 
top's children, except the aforesaid son, and then notice that, 
Mary is to have her maintenance from the son, according to the 
contract in the deed to him." The property given to Mary in 
this bequest, js in addition to the maintenance provided for her 
in the deed to the son, and is not to be taken into account for 
her support and maintenance. 

  he rule of considering a legacy as satisfaction of a portion, arises 
from a presumption that i t  was so intended by the testator; and 
that like all other presumptions may be repelled or confirmed. 

If portions be provided by any mehns whatsoever, and the parent 
gives a provision by will 'for a portion, it is satisfaction prima 
facie, unless there be circumstances to shew it was not so in- 
tended. 

This.was a case agreed, i n  which the material f a d s  were as 
follows.-Thomas Lanier, on 2 Novembet, 1790, exeduted to 
his son, William Lanier, a deed of gift, i n  the following words, 
to-wit : 

T o  all to whom these Presents shaZZ come-CVreetbg: ( 99 1 
Know ye that I, Thomas Lanier, of Granville Cotuity, in the Stat8 

of North Carolina, for and in consideration of tlib love, gBHri will 
an8 affection, which I do owe and bear towards d y  son Wiiitim 
Lanier, and for his Advanbehent in life, do make over and obtlveg 
and confirm unto the said William my manor plantation and houses, ' together with my lands adjacent, containing in the plhole about nine- 
t&n liundrad acbes, be the same more or ldss, lying on Little ~ u t -  
Bbsh in sala OoQhty; alBo eleven negWes, via: ~eg rey ,  Yomag, Jam, 
kc., saving and resebving nevertheless my life in and to the said 
land and negroes, to use, occupy, possess and enjoy the ftee use, and 
exerc se thereof, for and during the said term of my natural life, 
add &\SO reserving to my f i f e  ~ 'udith auring her natufal life, ire6 and 
c1%r of iiiterruption, the follo$dng part and parkel of the beford 
merlbloned land and hedses, via: lieginning, h., which saika land 
and negroerr I do hereby give and make ovev to my said son William 
Lanier, his heirs and assigns forever; but to remain and be agreeable 
to  th@ trbe intent and ineanilig herein set forth. And it is further 
coWuded and agreed hpon bbt*en tlib said Thdinas Lanief aiid hi& 
saa William, and is to be cansklered as a principal part of this con- 

, . treet, that 'the said Willism provide for, maintain, Keep, sdccour and 
nourish my daughter Mary dGring her atural life, so that she do not 
siidet or BOL foi the necessaries of l2e in%any manne<whafsoev&r. 
I ~ I  testinmy, &b. q # o ~ a $  LANIER, (BeY1.) 
Wit&is4, 6th 
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Thomas Zanier delivered to his son'william the negro slave 
and part of the land shortly after the execution of this deed, and 
several years before his death; and during this time no claim - 
for the support and maintenance of his daughter Mary, was set 
up against William. Thomas Lanier by his last will be- 
queathed as follows, to-wit : "I lend unto my daughter Mary 
Lanier, for and during her natural life, one feather bed and 
furniture, that which she sleeps on, also a good riding horse, 
and a negro woman by the name of Lucy and her increase; and 
a negro fellow by the name of Burges, one saddle and bridle, 
the negro Burges to be hired out every year during her life: 
also two cows and calves, &c. After her decease, all that I have 
lent her, to be sold by my executors, and the money arising 
therefrom to be equally divided between my surviving children 

now living, except my son William, who is not to have 
(100) any part whatever of what I lend to my daughter Mary. 

And my daughter Mary is to have her maintenance from 
my son William according to contract made in my deed here- 
tofore to him." The complainant and six of the Defendants 

. 
were purchasers with notice. ' 

Two questions were made in this case, Ist, whether the sup- 
port and maintenance of Mary Lanier, be a charge upon the 
property conveyed by Thomas Lanier to William, or be only a 
personal charge upon William. 2d, whether the property be- 
queathed to Mary be subject to be taken into account for her 
support and maintenance, in aid of the property mentioned in 
the deed to William. 

This case, which, from various causes, had been continued in 
this Court since July, 1812, was decided at this term. 

TAYLOR, Chief-Justice: The deed executed by Thomas La- , ' 
nier, to his son, William, purports to be made in consideration 
of natural love and affection, and for his advancement in life: 
and after describihg the property, and reserving a life estate to 
himself in the land and negroes, and a life estate to his wife ili ' 

part of the land, these words follow, "but to remain and be 
agreeable to the true intent and meaning herein set forth : a& it 
is further concluded and agreed upon between the said Thomas 
and his son, William, and is to be considered as principal part 
of this contract, that the said William provide for, maintain, 
keep, succour and nourish, my daughter Mary, during her 
natural life, so that she do not suffer or lack for the necessaries 
of life, in any manner whatsoever." The words first quoted, are 
evidently referable to the life estates reserved to the bantor and , 
his wife: and the question is, whether the other words making a. 
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provision for the daughter Mary, operate as a specific lien 
upon the property, so as to make i t  chargeable in the hands (101) 
of Eona fide purchasers, but with notice. And I am of opin- 
ion that this is only a personal charge upon the son; for beside 
that there are no words which can be fairly conatrued as amount- 
ing to a lien, it is improbable that the covenanter should have de- 
signed so small a sum in proportion as was necessary to the 
maintenance of his daughter, to become a lien upon the whole 
of this property in  the hands of a purchaser. The supposition 
seems to be inconsistent with &hat he professed to be the con- 
sideration, viz., the advancement of the son, and with the abso- 
lute control of the property, which is given to the son by the 
deed. There is no direction that the maintenance shall be raised 
out of the rents and profits of the property, nor any expression 
which takes the case out of the principles of an ordinary trust, 
binding only on the conscience of the son. I have looked into 

. the cases of covenants which have been cohtended in this Court 
to run with the land, and find many much stronger than thia, 
where the covenant was held to be merely personal. A covenant 
before marriage to settle certain lands upon the wife, amounts t s  
a specific lien upon the land in the possession of the devisees: 
but a general covenant to settle lands upon the wife, of a certain 
annual value, gives no remedy to the wife, but as a specialty 
creditor. 1 P. Wms., 429. I f  A. covenant to pay an annuity 
to J. S. he shall not deduct for taxes, for the charge is only on 
the person of the oovnantor. 2 Salk, 616. This case can- 
not be distinguished from the grant of an ahnuity which 
may be chargeable upon lands, if such a provision is 
made in the deed, but is in all other cases, only a ~ersona l  
charge. I f  A. devise land to B. on condition to pay C. a sum 
of money, and there be no clause of entry, this is no chArge on 
the estate to give the legatee of the money a lien on the land, 
but the heir at law may enter and take advantage of the condi- 
tion; but in Equity he is considered only as a trustee for the 
legatee. 1 Ves., 423. 

, With respect to the other question in  this case, I take 
it to be very clear, on the ground of intention, that the (102) 
bequests made to the daughter Mary are in addition to 
the maintenance provided for in  the deed; because the testator 
takes notice that she is k~ have maintenance from his son, ac- 
cording to their contract; and this he does immediately after 
disposing of Mary's legacy after her death. This coljilpletely 
negatives every presumption of his having forgotten the pro- 
vision for maintenance ; and is nearly as strong as if he had ex- 
pressly declared that the bequest sbould be additional to it. It 
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also affords an answer to all the cases on the subject of double 
portions; for on the supposition that they were applicable to 
this case, yet it is admitted by them that the rule of consider- 
ing a legacy as satisfaction of a portion, arises from a presump- 
tion that i t  was so intended by the testator; and that, like all 
other presumptions, may be repelled or confirmed. The rule, 
as laid down in one of the latest cases is, that if portions ale 
provided by any means whatsoever, and the patent gives a pro- 
vision by will for a portion, it is a satisfaction prima facie, 
n n l e s  there be circumstances to show it was not so intended. 
3 Qes., 516. Here, I tbink, the strongest circumstance appears 
upon the face of the will; and; consequently, that nothing ought 
to be deducted from the burthen placed upon William, of main- 
taining his sister Mary by reason of the bequest; which ought 
to be considered as an added bounty of the testator, designed to 
place within her reach certain mbderate enjoyments beyond the 

, 
limits of a bare maintenance. 

Cited: Hagbar v. 1ClcCombs, 66 N. C., 350; Wellom v. Jor- 
dam, 83 N. C., 375 ; Perdue v. Perdue, 124 N.  C., 163 ; Ricks v. , 

Pope, 129 N.  C., 55.  

(103) 
JAMES M. BURTON v. JESSE DICKENS. 

Prom Person. 

A debtor imprisoned upon a ca. sa. surrenders his estate for the bene- 
fit of his creditors, and takes the oath of insolvency, agreeable 
to the provisions of the act of 1773, ch. 4, whereupon he is dis. 
charged: This discharge protects him from arrest at €he sait of 
any other creditor, to whom he was indebted at the time. 

He is thus protected, not by any provision of the act of 1773, but by 
the 39th section of the Constitution of this State, which declares, 
that the "person of a debtor, where there is not a strong pre- 
sumption of frqud, shall not be confined in prison after deliver- 
ing up, bona fide, all his estate real and personal, for the use of 
his creditors, in such manner as shall hereafter be regulated 
by law." , 

The act of 1778, ch. 5, enforced all such acts of the General Assembly 
as were in use and in force before the adoption of the Constitu- 
tion, which were no; inconsistent with that instrument. That 
act enforced the act of 1773, ch. 4, so far as the same provides for 
the discharge of insolvent debtors; and so much of the act of 
1773, ch. 4, as left the debtor subject to the arrest of a creditor 

82 



w. 0.1 MAY TERM, 1819. 

BUETON v. DIOKENS. 

at  whose suit he was not confined previous to his discharge, is 
annulled by section 39 of the Constitution. 

To entitle the debtor to this protection, he must deliver up, bona 
fide, all his estate real and personal for the use of his creditors. ' 

And i t  would seem not to be material whether he took the oath 
of insolvency in the Court in which he filed his petition, or in 
some other Court, i f  he give notice to the creditor at whose in- 
stance he is imprisoned. Notice to other creditors is not neces- 
sary, although the effect of his discharge as to them, will be a 
protection from arrest at their suit. 

When the debtor delivers up his estate for the use of his creditors, 
and Commissioners are appointed, who give notice to the credi- 
tors to come in and receive their dividends, each creditor has an 
election to come in or not. If he come in and receive 'his divi- 
dend, his debt is satisfied: If he do not, he a a y  sue out execu- 
tion against such property as the debtor may thereafter acquire. 

~ h i i  was an application for a writ of szcpersedeas; and was 
founded upon an affidavit made by James M. Burton, setting 
forth that in 1806, Philips Moore, executor of the last will of 
Stephen Moore, deceased, sued out against him a, writ of capias 
ad saliffaciendurn upon a judgment recovered in Person Court; 
upon which writ he was arrested by the Sheriff of Granville 
county, and confined in the common jail of that county. . That, wishing to avail himself of the benefit of the act of (1'04) . 
the General Assembly passed for the relief of insolvent 
debtors, he filed his petition in  the Court for Person county, 
and annexed thereto a Bchedule of his estate, agreeably to tho 
provisions of the act of 1773, oh. 4. That a copy of this peti- 
tion and schedule were issued and delivered to the Plaintiff in 
execution, at  whose instance he was confined. That Jesse Dick- - ens, previous to the said arrest and imprisonment, had recovered 
a judgment against him in  Person County Court, and that he 
gave notice to Dickens of his imprisonment, and of his intention 
to take the benefit of the act passe$ for the relief of insolvent 
debtors; that in  the year 1806, in Granville Court, he,. agreeably 
to the notices which had been served upon his creditors, took 
the oath of insolvency, and was discharged ; that he was advised 
his person was thereby protected from arrest a t  the suit of any 
creditor to whom he was a t  that time indebted; and that Jesse 
Dickens, having revived his judgment aforesaid, had sued ,out 
against him a writ of capias ad satisfaciendurn, and delivered it 
to the Sheriff of Orange county, in which county he then re- 
sided. H e  prayed for a writ of supersedeas, which,was granted 
by his honor the Chief Justice; which writ was made return- 
able to the Superior Court of Law for Person county! and the 
question arisisg in  this case being one of great consequence t,r, 
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the personal Iiberty of the citizen, it was sent to this Court for 
the opinion of the Judges. 

TAYLOR, Chief Justice: The supersedeas was granted by me 
in  this case, from doubts,which I entertained respecting the 
true construction of the a& of 1773 for the relief of insolvent 
debtors; thinking it better i k i t  a question concerning the lib- 
erty of a citizen should be deliberately settled, though at the 
expense of delay to a creditor, than that an unfortunate debtor, 
mho had snrrendered all his substance, should, by a life of im- 

prisonment, be prevented from acquiring more, under 
(105) the force of expressions not in themselves clear and satis- 

factory. I cannot, however, discover, in the act, consid- 
ered alone, any sufficient ground upon which he is entitled to a 
discharge: and were there no other source of relief, I fear  he 
suprsedeas would be discharged. 

I t  is evident from every part of the first branch of the act, 
that notice need only be given to the creditors a t  whose instance 
the party is imprisoned, and that the discharge only operates 
against their claims; the words being "and shall stand forever 
discharged of all such debts so sued for," that is, in  reference to 
{he peceding expressions '(taken or charged on mesne proccss 
or execution for any debt :" so that although a suit be instituted, 
y3: I&SS the debior be charged in execution on sucall mit. the 
diwllnrpt; as to that creditor operates nothing. The words oi 
the second branch are also "taken or charged on mesne process 
or execution," and the notice is to be given "to t1Jc creditor or 
creditors at  whose suit the prisoner is confined." The sevcnlh 
section directs that the person of the debtor so discharged shall 
never be arrested for the same debt. The eighth section, in pro- 
viding for giving notice where the creditor lives out of the state, 
crpploys the same limited expressions "of creditors at whoso 
suit the debtor is charged :"-But the doubt arose from the sixth 
clause, which directs the commiseioners to examine into the 
claims of all the creditors, as well ns those at whose suit the com- 
mitment has taken place, as of all other ; and provides for a dis- 
tribution amongst all the creditors appearing, in  proportion to 
their demands. 

I t  seems at first view entirely unjust that where the property 
was surrendered for the benefit of all the creditors, any of them 
should be allowed afterwards to charge the debtor in execution, 
supposing everythihg to have been fairly transacted on his 
par t ;  and i t  was supposed the act intended to operate like a 

bdnkrupt law, after a fair surrender, the debtor 
(106) is discharged as to all creditors. A closer examination 
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of the law shews that it designed only to discharge tihe 
deb to^ in those cases where the creditos appeared and availed 
himself of the notice to receive a dividend of the property; dor 
the seventh clause provides "that the person of such debtor SO 

discharged shall never be arrested for the same debt," that is, ' 

the debt described in the sixth clau~e, where the weditor appears 
and receives a part of the distribution. A creditor who  has 
sued, but has not charged the debtor in execution, is not entitled 
to .any notice previously to the dath being administered tolthe 
insolvent and if neglecting the notiee given by the oommis- 
sioners .to exhibit his claim, he does not come in and accept a 
&idend, there seems to be nothing in the act to restrain him 
+ram suing out a ca. sa. thereafter. 

Upon examining the insolvent [law of 1740, I perceive that 
+he assignment of the property was made only for the 'benefit of 
the creditors at whose suit the debtor was imprisoned, and none 
other creditors were required to be summoned, nor was the per- 
son of the debtor discharged as to Any other. (Swans. Goll., 
Sect. 4, 5, 7), which act pursued in that respect the terms of an 
insolvent law passed in England a few years before. The act 
under consideration proceeds a step further, and allows all the 
creditors to take benefit from the surrender; but if they elect to 
renounce this benefit and proceed with their suits, 'they are at 
liberty to do so. 

Thus the case would stand under the act of 1773, and the 
effect might be, that all the creditors in.succession, who did not 
choose to come in upon the dividend, might seize the person 
.of the debtor, even after the fairest surrender of his property. 
But in 1776, the constitution provided (Sect. 39) "that $he . 
person of a debtor, where there is not a "strong presumption 
of fraud, shall not be confined in prison after delivering up, 
bona fide, all his estate, real and personal, for the use of 
his creditors, in such manner as shall hereafter be reg- (107) 
ulated by law." To give eficacy to this provision, it was 
necessary that a future' legislature should regulate the 
manner in which a debtor should surrender his property; but 
this might be done either by enacting a new law, or reinforcing 
an  old one; and the latter method has been pursued. I n  1778, 
all acts of assembly are put in force, which are not inconsistent 
with the freedom and independence of the state, and with the 
new form ~f government; and I take i t  to be a neodflaary irn- 
plication, such as are not likewise incompatible with the consti- 
tution then recently established. The consequence of this is, 
that the act of)177'3, is in force so far as it regulatesithe surren- 
der of the preperty and the discharge of the person ; but is ,an- 
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nulled so far as its construction tends to an unjust, unneeessal-g 
and cruel imprisonment of an honest but unfortunate debtor. 
This outrage on the rights of humanity, falls before the benign 
influence of a free constitution, and with other remnants of our 
colonial condition, is consigned to the oblivion it merits-The 
applicant is entitled to a s  discharge and to the Writ of Super- 
sedeas which he prays for. 

\ 

HALL, Judge: The applicant in this case was imprisoned a$ 
the suit of Moore's executor: Diekens had obtained a judgment 
against him, but had not charged him in execution, beifore he 

, surrendered his estate and took the oath of insolvency. Dickens, 
therefore, stood in the s me situation with creditors who had 
not recovered judgments? I n  both alauses of the act of 17'73, 
ch. 4, where the debtor is wholly insolvent, or intends to deliver 
up his effects to his creditors under a petition to Court, notice 1 

is directed to be given to the creditor at whose suit he is im- 
prisoned; and this for the double purpose of enabling the 
creditor to appear and contest the fact of the debtor's insol- 
vency, and shewing the amount of property he is entitled to, in 
case the debtor shall surrender his estate. No notice is directed , 
to be given to creditors generally; they cannot be bowd by a 

proceeding to which they are not parties. I t  might be _ 
(108) their object to wait with the debtor until his circum- 

stances would grow better; and they ought not to be in- 
jured by others who might think proper to proceed against him. 
Dickens not having charged the debtor in execution, it was not 
necessary to give, him notice ; it was only necessary to give notice 
to the creditor at whose suit the debtor was confined, Where 

L the oath of imolvency is taken, the insolvent is discharged from 
the debts sued for, and for which he was imprisoned. The act 
does not declare that he shall 'be discharged from any more; 

, apd where he suprenders his property, the act deoIares "that the 
person of such debtor so discharged, shall never be arrested for 
the same debt; but the judgment shlll be held to be fully satis- 
fied"-This clearly means the debt for which he was impris- 
oned. I t  is true, after the debtor is discharged and Commis- 
sioners are appointed, the creditors generally are to be notified 
to come in: but nothing is said about their debts being dis- 
charged, after receiving their ~roportion of the money for which 

. the ddbtdr's property was sold: and if the case of the applicant 
depended altogether upon this act of the General Assembly, I ' 
should feel myself bouad to give judgment against him. But 
the 39th section of the Constitution af this Stitate, declare@, "that 
the person of a debtor, where there 'is sot  a strong presumptim 
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of fraud, shall not be confined in  prison after delivering up, b o w  
fide, all his estate real and personal, fpr the use of his creditors 
in such manner as shall hereafter be regulated by law." I t  is 
true, that since the adoption of the Constitution, no law has 
been passed by the Legislature on the subject; but by an act 
passed in  1778, ch. 5, the Legislature have enforced all the acts 
of Assembly in force before the adoption of the Constitution, 
provided they were not inconsistent with that instrument: and 
it is believed that the act of 1773, ch. 4, amongst others, was 
thereby enforced. I t  has certainly been in  use; for debtors have 
not been ,reieased from imprisonment, otherwise than as pointed 
out in  that act. The applicant, having delivered up his 
property for the use of his creditors and taken the oath (109) 
of insolvency, ought not tct be confined unde'r Dickens' 
execution. Let the supersedeas which has been granted in  this 
case be continued. 

Cited: Jordan v. James, 10 N.  C., 116; S. v. Manuel,'20 
N. C., 153; Williams v. Floyd, 27 N. C., 660; Griffin, v, Sim- 
mons, 50 N. C., 147. 

Overruled (in part) : Crain v. Long, 14 'N. C., 371. 

1 

The Executors of CHARLES JAMES v. WILLIAM MASTERS. 

From Craven. 

Testator bequeaths negro slaves to his wife during her life, and di- 
rects that after her death they shall be set free; and enjoins it 
as a duty upon his executors to use their best endeavors to pro- 
kure from Court a license to emancipate them. He then  give^ 
several small legacies to his nieces, and concludes his will with 
a declaration "that no person or persons .whatever, being in any 
degree related to him or his wife, or any other person or persons 
whatever, other than was therein before mentioned, should ever 
under pretence come in for a share, or receive any part of his 
estate." He appoints his wife and four other persons his execu-, 
tors: his wife'holds the negroes during her life, and bequeaths 
them by her will to her niece, whose husband takes them into 
possession, claiming the absolute property in them. The surviv- 
ing executors of the testator bring detinue for the negroes, and 

i recover, because, 
1. Although by the policy of our law, the ulterior limitation after the 

'wife's life estate is void, the entire interest in the negroes did 
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not vest in her; she could not claim under the will and in e$- 
press opposition to the will; and here there were express words 
of exclusion as to any other interest than one for life. And her 
interests as one of those among whom the residue of the estate 
undisposed of by the will was to be divided, was not such an 
interest before the assent of the executors, as ,vested a legal 
title in her legatee. As to the assent of the executors, it was in 
this. as in all other cases. co-extensive with the legacy. Where ' 

there is no remaicder,'the assent enures to the Cenefit of the 
particular tenant only; and the executors are entitled to the 
possession of the chattel again, to perform the other trusts of 
their ofice. 

2. The c:snse of the wi?! excl.;diog all persen:: from a Sennfi~in! in- 
terest in the negroes after the life estate of the wife, does not 
affect the interest of the Plaintiffs as executors or trustees, nor 
the interest arising from their office of executors, which is neces- 
sary to perform the trusts of the will or the trusts raised by law. 

A legacy cannot be claimed under a will in express opposiiion to the 
plain intention of the testator. But the next of kin can take in 
express opposition to the words of the will; for they take under 

I the law, and not under the will. 

Charles James being possessed of sundry negro slaves, made 
and published his last wdl, and therein bequeathed to his wife 

Comfort James, all his estate during her natural life; 
(111) and after her death he directed all his negro slaves to be 

emancipated, declaring that he wished to give to them 
their freedom as a reward for their faithful and meritorious 
services; and he requested his executors to use their utmost en- 
deavors with the County Court of Craven to obtain a license to - 
emancipate them. He  gave sbveral small articles of his estate to 
his nieces, and Bedared, at  the conclusion of his will, "that no 
person or persons whatever, being in any degree related to him 
or  his wife, or any other person or persons whatever, other - 
than was therein before mentioned, should ever, under any pre- 
tence, come in for a share or receive any part of his estate." 
He  then appointed his wife and the plaintiffs in this suit his 
executors. Comfort James, the widow, with the assent of her 
co-executors, took the negro s l a ~ e s  into her possession as legatee, 
and kept tllem during her life. She died on 6 January, 1816, 
having, by her last will, given and bequeathed all her property 
to Polly, the wife of the Defendant, whom she appointed her 
executrix. The defendant took the negroes into his possession, 
and thereupon the Plaintiffa, who aTe the surviving executors of 
Charles James, brought an action of detinue to recover them; 
a n d t i t  was referred to this C o ~ t  to decide ~ h e t h e r  they be en- 
titled to recover. 
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JPWES v. L!~ASTI$S. 

Gaston,, for the defendant. 

HENDERSON, Judge: The fundamental rule in the conatruo- 
tion of wills is, that the intention of the testator, if not consist- 
ent with the law, shall prevail; and all artificial rules have 
that object in view; and all the cases cited by the Defendant's 
.counsel and relied on i n  this case, are bottomed upon that rule. ' 
As where an estate is given to one for life, with a remainder 
that is void, and the executor is excluded, it raises a presump- 
tion that the legatee for life shall have the whole interest, be- 
cause there is none other mentioned in the will to take, after the 
determination of the life estate. But I cannot iiwgine a case, 
where a legacy can be claimed u n d e r  a will, in  express opposi- 
tion to the plain intention of the testator. I t  is a contradiction 
in terms. But there are many cases, where the next of kin take 
i n  express opposition to the words of a will; there they take as 
next of kin under the law, and not under the will. For the right 
of the next of kin is defeated only by a substitution of some 
person to take in their place, and not by a declaration that they 
shall not take. As if a man by his will were to declare, that 
h i s  next,of kin should have no part of his estate, and not direct 
who should take: the next of kin would take, not under the 
will, but under the law. The wife's claim in this case is u n d e r  
the will, that is, t h a t  h e r  l i f e  estaie shall be extended i n t o  a n  ab- 
so lu te  interest,  became  t h e  ul ter ior  l imi tat ions  are void ,  a n d  t h e  
ercecutors are excluded, which might raise a possible in- 
tent in her favor, were it not that therq are words in the (114) 
will express opposition to such claim. And although 
she will take part as one of the distr~butees, she will take ~ 0 t h -  
ing as legatee. Therefore she had nothing to bequeath to the 
defendant; for her interest, as one of those among whom the 
residue of the estate undisposed of by the will was to be divided, 
was not such an interest before the assent of the executors, as 
vested a Iegal title in her legatee. 

Next, as to the right of the executors. Although alJ benefi* 
.cia1 interest may be taken from them by the will, this does not 
affect their interest as execuors or trustees, or that interest aris- 
ing from their office of executors, which is necessary to perform 
the trusts of the will, or the trusts raised by law. They there- 
fore are entitled to the possession of the negroes; nor will the 
assent given to the life estate, debar them from regaining the 
possession. An assent to a legacy passes an interest co-exten- 
sive with that legacy; and where there is a legacy to one for 
l ife or years, with a remainder, an assent to the legacy to the 
particular t e n a ~ t ,  is an assent to the person in remaibder, 
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according to the English law; for they both, in law, constitute 
but one legacy. But where there is no remainder, the assent 
enures to the benefit of the par t i~u la r  tenant only; and the 
executor has a iight to the possession of the chattel again, to 
perform the other trusts of his o e e .  The doctrine is illus- 
trated by the decision of $his Court i n  the case of Dunwoodie v. 
' Carrington, 4 N. C., 355, if i t  needed iITustration. 

I n  what manner the executors are to dispose of the property, 
is not, nor can i t  be brought before the Court in the present 
action, however much i t  may be desired by those interested in 
the question; they are not parties to this suit, and their rights 
cannot be adjudicated. 

The Court are of opinion that the PIaintiffs are entitled to 
'recover. 

Cited: Stone v. Hinton, 36 N.  C., 18; McXinley v. Scott, 49 
N. C., 198; Dunlap v. Ingram, 57 N.  C., 187; McKoy v. Guir- 
kin, 102 N.  C., 23, 4. 

I 
-- 

(115) 

ALICE HAMILTON, Ex'x of FERDINAND HAMILTON v. JAMES 
SHEPPERD, Adm'r of OLIVER SMITH. 

Prom Wayne. 

In an action on the case to  recover damages for a fraud in the sale of 
a Land Warrant, the Defendant pleaded the statute of limita- 
tions; to which plea the Plaintiff replied specially, that the fraud 
was not discovered until within three years next before the 
bringing of the suit. Replication overruled and plea sustained. 

The cause of act.ion accrued when the fraud wa$ committed; and 
three years having run from that time before the beginning of 
the suit, the Plaintiff is barred; for he is not within any of the 
savings of the statute. 1 

The common saying, that the statute of limitations does not run 
where there is fraud of a trust, is founded in mistake. Where 
there is a pure trust, in which Equity exerkises exclusive juris- 
diction, or where there is a fraud, in which Equity exercises the 
like jurisdiction, the Court of Equity will permit, or not, at 
its discretion, lapse of time to bar an investigation. That Court 
is bound by no statute on the subject; for the subject matter is 
not one of the cases barred by the statute of limitations. It  is a 
pure Equity, not within the letter or spirit of the statute. But 
if it were on a subject matter cognizable at law, and within the 
cases provided for in the statute, that statute is as positive a bar 
in a Court of Equity, as in a Court of Law. The maxim is, not 
that Equity respects time, but that Equity follows the Law. 
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This was an action on the case to recover damages for a. 
fraud in the sale of a land warrant. The Plaintiff offered: ia 
evidence, a deed proved to have been executed by Smith, con- 
veying to Ferdinand Hamilton "all-his right, title and interest 
in  a land warrant transferred to Nancy Shepperd, for 640 acres. 
of land, No. 1751, which was supposed to be in the Secretary's; 
office in the State of North Carolina; which warrant was for  
lands on thC Cumberland River, above the mouth of Roaring 
River :" This deed purported to convey the right of Smith and 
OT Namy Shepperd, whom he had married, and was dhted 4 
June, 1806. On this deed was endorsed a certificate of Regis- 
tration in Jackson qounty, Tennessee; but there was no other 
evidence that bhe registration was an official act. The words 
and figures "640 acres, No. 1751," were interlined after the dee& 
was executed, and in the absence of Smith. To account 
for this interlineation, the Plaintiff prodvced a letter (116) 
written by Smith to Hamilton, in which he informed 
Hamilton that'the No. of the warrant sold to him was 1751; 
and that he might insert that No. in the deed. Other evidence 
was also offered shewing that Smith had sold a land warrant ton 
E?milton, and specially pointing out its location, which as de- 
scribed by him and in the deed, and in the note hereafter men- 
tioned, would cover the land on which Hamilton lived. This 
note was given to Smith by Harnihon, to secure the residue o f  
the purchase money, and was produced by the Defendant under 
a notice from the Plaintiff. I n  this note, the lands were de- 
scribed as lying "on Cumberland River, at the upper end of the  
"first bluff above the mouth of the first big Creek above the 
mouth of Roaring Riverv-and the warrant as being located onv 
19 Februaryy1787. - 

The plaintiff then proved,.that on 24 January, 1786, the war-' 
rant No. 1751, was located on the east fork of Stone's River; 
and that after the marriage of Smith with Nancy Sbepperd, at 
grant issued to her from the State of North Clarolina for these- 
lands. That prbviously to the sale to Hamilton, to-wit, on 25 
January, 1798, Smith and his wife sold the lands so granted to 
her to John Gkay Blount. Their deed to Blount, the execution1 
of which was proved on the trial, was acknowledged in Pitt 
County Court, by Smith, and the privy examination of his wife 
taken. There was also a certificate of the presiding Justice of' 
the Court, that George Evans, who attested the probate, was 
Clerk of the Court. A certificate of registration in Sumner 
County, in Tennessee, was endorsed on the deed; but there was 
no other evidence that the registration in Tennessee was an 
official act. This suit was instituted in November, 1811; and! 
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it appeared that the Plaintiff had not discovered the alleged 
*fraud until a year before the suit was brought. Xmith died, 

and the administrator qualified more than ltwo yeam be- 
(117) fore the bringing of this suit. 

The Defendant pleaded "the general issue, the act of 
1789. and the statute of limitations." 

0; the first plea, it was insisted, 1st) That Hamillton, by in- 
~ e r t i n g  the figures and word "640 acres" in 8rnith's deed, had so 
vitiated it that the Jury  should not regard it, nor enquire 
whether such an-insertion was made with a fimdulent imtwt 
'or not ; and of this opinion was the Judge before whom the w s e  
was tried: but he directed the J u r y  that if, from any -other evi- 
'dexce in  the case, i t  appeared satisfactorily. %o them that a 
:sale had been made, they were at  li%erty to regard such evidence. 
2d. That it did not judicially appear that the deed from Smith 
to Hamilton, and the deed from Smith and wife to Blount, had , 

been registered. But no evidence was offered that by the laws 
*of Tennessee, registration was necessary. 

To support the plea of the act of 1789, the Defendant proved 
that Smith died in August, 4807, and that in  fho next month, 
the Deiendant having taken out letters of administration on his 
estate, advertised at the court house and two other public places 
in the county where Smith had usually resided fiexi before his 
*death, for creditors to present their claims or that they would 
be barred. To this plea there was a replication; and the Judge 
instructed the J u r y  that the defeadant had done all. that was 
required 01 him by the act of 1788, and that the Plaintiff was 
barred. 

As to the plea of the statute of limitations, that the suit had 
, hot been brought within three yezm after he c&use of action 

accrued, the Plaintiff replied speoially, that the fraud was not 
discovered until - , and that this suit was brought within 
three years after the discovery-and on this point the Judge 
instructed the Jury, that if they were satisfied of the facts, the 
replication was good. 

The Jury  found for the Plaintifi; and a new trial was moved 
for, 1st. Because the deeds did not judicially appear to hare 
been registered. 2dly. Because the Jury  found contra~y to the 

charge of the Court upon the plea of the act of 1789. 
,(118) The motion for a new trial was sent to this court. 

KENDERSOF, Judge: I t  is unnecessary to decide any o t h e ~  
point in this case than the statute of limitations. %ore than 
'three years had elapsed from the time the cause af action ac- 
%rued, to the bringing of this suit, and the Plaintiff is not 
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within any of the savings of the act. But he alleges, that this,, 
was a transaction founded in fraud, and that he brought the 
action within less than three years after he made the discovery. 
Were it not for the difficulty of ascertaining the fact, when the 
discovery was made, and we were now legislating on the sub- 
ject instead of expounding t,he law, we might make such an ex- 
ception. But it is not in the act, nor is there anything like it;  
and we cannot put it there. I t  is neither in its letter nor spirit,. 

But i t  is said, the statute of limitations does not run where 
there is a fraud or trust. I t  is true, where there is a pure trust, 
in which case Equity has exclusive jurisdiction, also in cases 
where there is a fraud in which Equity has the like jurisdiction, 
the Court of Equity will permit or not, at its discretion, lapse 
of time to bar an investigativn: but the Court is bound by no . 
statute on the subject; for the subject matter is not one of the 
cases barred by the statute of limitations. I t  is a pure Equitg. 
not within the letter or spirit of the act. I t  is neither an action 
on the case, nor any other action mentioned in the statute; nor 
does it embrace the subject matter of any such action. The 
Court is free, therefore, to exercise its discretion in the appli- 
cation of the maxim in Equity respecting time. But if it were 
on a subject matter cognizable at law, and within the cases pro-. 
vided for in the act of limitations, that.act is as positive a bar in 
a Court of Equity, as in a Court of Law. For the maxim is 
not that Equity respects time, but that Equity follows the law. 
I t  is from these rules in Equity that a common saying 
has gone abroad, that the statute of limitations does not (119) 
run where there is a trust or a fraud: and Judge y i l -  
liams said it on the bench more than once. But it is very clear 
that i f  was a mistake. For except a case in Massachusetts, and 
a few nisi p r im  cases in this State, not a case can be found^ 
where such a rule is established ; nor do I know how any should 
be expected. When the words of the act and of its savings are 
so explicit, we are not at liberty to travel out of them. The, 
Court are therefore of opinion, that the rule for a new trial 
should be made absolute. 

Cited: Barnes v. Williams, 25 N.  C., 484; Allen v. McRae, - 
39 N. C., 338; Johnson, v. Arnold, 47 N.  C., 115; Blount v. 
Parker, 78 N. C., 130, I ;  University v. Bank, 96 N.  C., 286;; 
Broadfoot v. Fayetteville, 124 N.  C ,  494. 
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CLTNTON v. MEBOEE. 

OWEN CLINTON v. NOAH MERCER: 

From Robesom. 

A agrees to deliver to B. certain specific articles by a particular day, 
for which B. agrees to  pay him a certain price. A. n6glects to 
deliver them, for which he is sued. Although upon the trial 
it do not appear that B. has sustained any actual damage, he 
is entitled to recover nominal damages. 

For the breach of all valid ~ontracts, whey proved to the satisfaction 
of a Jury, the law requires damages to be assessed. 

This was an action on the case, founded upon the undertaking 
of the Defendant to deliver to the Plaintiff five hundred tar bar- 
rels by a. particular day, The Defendant pleaded, mom assuimp- 
sit; and upon the trial, it appeared in evidence that the de- 
fendant, in the fall of 1815, agreed to deliver to the Plaintiff by 
the first day of March then next ensuing, five hundred tar bar- 
rek, for each of which the Plaidtiff &greed to pay him, upon the 
delivery of the barrels, thirtyfive eents. The plaintiff had pre- 
pared several tar kilns ready for burning by 1 March, except as 
to the logging and turfing of them, which kilns would have 
yielded several hundred barrels of tar; but not as many as five 

hundred. The defiindant failed to deliver the barrels, or 
(120) any of them, by IsMarch, nor did lie deliver them after- 

t wards. The Plaintiff did not apply for them, nor offer 
to pay the Defendant for them, until some time in May fol- 
lowing, when he went to the Defendant's house to demand the 
barrels, ayd the Defendant being from home, he informed the 
~efendant's wife that he had come to demand the barrels. The 
price of tar during the month of Maph, was one dollar and 
iorty cenfs per barrel: I t  soon afterwards fell to one dollar, 
and continued at that price for a considerable time. The Court 
instructed t'he Jury, that if they belieued the Plaintiff had noi 
su~tained any damage by the fa i lu~e  of the Defendant to deliver 
t'he barrels by 1 March, they might find a verdict for the De- 
fendant. If they were of opinion that he had sustained any 
damage, they should find for the Plainti . The Jury found for f the Defendant; and a rule was obtaine to shew cause why a 
new trial should not be granted, on the ground of misdirection 
by the Court; which rule was sent to this Court. 

i 

TAYLOB, Chief Justice : For the breaeh of a11 valid contracts, 
when proved to the satisfaction of a Jury, the law requires 
damages to be assessed; whichare greater or less, according to 

, ? &e injury suetained by the phrty. But whenever a non-per- 
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formance is established, although no real loss be proved, nomi- 
nal damages, at least, ought to be given. The Court cannot, 
therefore, approve of the instructions given by the Judge to the 

J Jury, that if they believe the Plaintiff had not really sustained 
any damage by the failure on the part of the Defendant to de- 
liver the barrels on the day, they might find a verdict for the 
Defendant. On the cbntrary, the Jury were bound to find a' 
verdict for the Plaintiff upon a breach of the contract being 
established. The rule for a new trial must be made absolute. 

(121) 
THE STATE v. JAMES BARROW. 

Prom Pitt. 

A man charged as putative father of a bastard child, is at liberty $0 
shew that the mother of the child is of mixed blood, and within 
the fourth degree, and therefore excluded by the act of Assembly 
from swearing against him. 

The County Court cannot charge a man with the maintenance of a 
bastard, where it appears to them, that the magistrates who took 
the examination of the woman, have proceeded against law in 
the judgment they have formed. 

Whenever a special power is given to  a Justice of the Peace, by 
statute, to convict an offender in a summary way, without a 
trial by Jury, he must strictly pursue that power. 

When a trial by Jury is dispensed with, the Justice must neverthe- 
less observe the course of the common law in trials; he must 
give notice to the party of the charge raised against him, and 
give him an opportunity of making defence. The evidence 
against him must be such as the common law approves of, unless 
the statute specially directs otherwise. 

The facts of this case are set forth in the opinion of the Court 
delivered by 

TAYLOR, Chief Justice : The Defendant was charged aslputa- 
tive father of a bastard child, and bound for his appearance at 
the County Court; where he moved for leave to plead that the 
woman who had charged him upou oath with being the father 
of the child, wag of mixed blood, within the fourth degree, and 
that she ought not to swear against him. 

The motion was overruled, and the defendant appealed to the 
Superior court, and the motion has been sent here for our 
opinion. 

The only purpose for which the party was bound c iTer to the 



County Court under the act of 1741, was, that he might be 
charged with the maintenance of the child, as that Court might 
direct. But as this mode of proceeding was liable to abuse, 

and an innocent man might be made liable conclusively 
(122) by the oath of the woman, the act of 1814 entitled the 

party to have an issue made up, to try whether he be the 
father of the child; upon which issue, the examination of the 
woman, returned to Court, shall be prima facie evidence only, 
against the accused. If it be true, that this Defendant has been 
adjudged the father upon incompetent testimony, and he avail 
himself of the first opportunity he has, of making the objection 
known to the Court, it is right that he should be heard. If an 
issue were made up, and the fact alleged by him proved, the ex- 
amination could not be read in evidence against him; and to 
such issue he is entitled by the act. To object to the testimony, 
is in effect, to apply for an issue; and is in substance, to deny 
that he has been properly adjudged to be the father; and to ask 
for a re-examination on that fact. But independently of the act 
of 1814, it is apprehended that the County Court cannot right- 
fully charge a person with the maintenance, if it appear to them 
that the magistrates have proceeded against law, in the judg- 
ment they have formed. Wherever a special power is given to a 
Justice of the Peace by a statute, to convict an offender in a 
summary manner, without a triaI by jury, he must strictly pur- 
sue that power; otherwise the common law will break in upon 1 

him and level d I  %is proceedings. When a trial by jury is dis- 
pensed with, he must nevertheless observe the course of the 
commoq law in trials, raise a charge, give notice to the party, 
and an opportunity to make his defence. The evidence against 
him must be such as the commo:l law approves of, unless the 
statute specially directs otherwise. I t  is the opinion of the 
Court, that~this case be remanded to the County Court, that an 
issue be made up under the act of 1814, and the Defendant be at 
liberty to allege and prove the incompetency of the witness. 

Cited: 8. v. Wilsom, 32 N. C., 134. 
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(123) 
THE STATE v. JOSHUA AMMONS. 

F r o m  Wayne. 

Indictment for perjury charged that a t  a certain Court of Pleas and 
quarter Sessions, held for the County of Wayne, on the third 
Monday of November, 1816, a-certain issue duly joined i n  the 
said Court between A and B, in  a certain plea of trespass on the 
case upon promises, in which the safd A was Plaintiff and the 
said B was defendant, came on to be tried; and that upon the 
trial of said issue so joined, C was examined as a witness, and 
committed the perjury as  set forth fn the indictment. The 
transcript of the record of this suit, offered in  evidence upon the 
trial of the indictment, did not show that  any issue had been 
joined. The Defendant was convicted, and a new trial granted, 
upon the ground that  the transcript of the record did not sup- 
port the charge in  the indictment. 

I n  a n  indictment for perjury, it  is necessary to set forth that the  
oath was taken in some judicial proceeding, before a compefent 
jurisdiction, and upon a point material to  the isme depending; 
and by the common law, i t  was necessary ,to set forth the record 
of the cause wherein the perjury alleged is charged to have been 
committed; to prove on the trial that there is such a record, 
by producing it ,  or a certified copy thereof; and when produced, 
i t  must agree with that set forth in  the indktment, without any 
material variance. 

Since Laws 1791, ch 7, i t  is not necessary to set  forth the record 
of the  cause, in  the indictment: But  if it be recited, the recitaI 
must be correct, or the prosecution must fail. 

The defendant was  indicted f o r  per jury,  committed'in W a y n e  
County  Court,  u p o n  t h e  t r i a l  of a sui t  between J o h n  Ammons 
a n d  Robert  G. Green. T h e  indictment was  a s  follows : to-wit, 

"STATE OF NORTH CAROLINA, fluDerior Court of Law, the first Morb- 
dug after  the fourth Monday of 

Wayne County. March, 1817. 

The Jurors for the State, upon their oath present, that at a Court 
of Pleas and Quarter Sessions h o l d ~ n  for the County of Wayne, 
before the Justices of the said Court, on the  third Monday of No- 
vember, in  the year of our Lord one thousand eight hundred and 
sixteen, a t  the town of Wwnesboro, i n  the said County of Wayne, 
agreeably to  the act of the General'Assembly in such case made and 
provided, a certain issue duly joined in the said Court, between John 
Ammons and Robert G. Green, in a certain plea of trespass on the' 
case upon promises, in which the said John Ammons was the Plaintiff, 
and the said Robert G. Green the Defendant, came on to be tried in 
due form of law, and was then and there tried by a Jury of the county 
in that  behalf duly sworn and taken between the parties afore- 
said: and the jurors aforesaid, upon their oath aforesaid, do (124) 
further present, that  upon the trial of the  said issue so joined 
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between the parties aforesaid, Joshua Ammons late of the county 
 of Wayne, laborer, appeared as  a witness for and in behalf of the 
.said Robert G. Green, the Defendant in  the issue aforesaid, and 
'was swam, and then and there took his corporal oath upon the holy 
gospel of God before the said Court, to  speak the t ruth and nothing 
but the tmtA, touching and concerning the matter in  question in the 
said issue, t h e  said Court then and there having sufficient and com- 
petent power and authority to  administer a n  oath to the said Joshua 
Ammons in that  behalf: And t h e  Jurors aforesaid, upon their oath 

,aforesaid, do further present, that upon the trial of the said issue 
)so joined between the parties aforesaid, certain questions then and 
.there became and were material, that is to  say, whether he the said 
..Joshua Ammons had sold to the said Robert G. Green, the Defendant, 
a certain quantity of pork belonging to the said Jahn Ammons, the 
Plaintiff, and the brother of the said Joshua Ammons, and whether 
h e  the said Joshua Ammons had told him the said Robert G. Green, 
that  he the said Robert G. Green could have a certain quantity of 
pork belonging to the said John Ammons, the brother of the said 
Joshua Ammons, a t  the price of seven dollars and a quarter the 
hundred weight, and that the said Joshua Ammons being so sworn 
a s  aforesaid, not having the fear of God before his eyes, nor regard- 
i eg  the laws of the State, btit being moved and seduced by the insti- 

s a t i o n  of the Devil, and falsely, wickedly, wilfully and maliciously 
contriving and intending as  much as  in  him lay, to  prevent justice, 
,anti to  prevent the due course of law and to cause a verdict to pass 
against the said Robert G. Green on the  trial of the said issue, and 
'thereby to subject him the said Robert G. Green to the payment of 
*sundry &avy costs, charges, and expenses, then and there on the 
twentieth day of November, in  the year of our Lord one thousand 
eight hundrea and sixteen aforesaid, a t  the County of Wayne 

.aforesaid, falsely, wickedly, wilfully, maliciously and corruptly, qnd 
by his own act ana consent did say, depose, swear, and give in evi- 
dence, amopg other things, to and before the said Jurors so sworn 
'to t ry  the said issue a s  aforesaid, and the said Court, i n  substance 
and to the effect following, that  is to say, that  he  the said Joshua 
Ammons did not sell his brother's pork (meaning the aforesaid 
quant i ty  of pork belonging to the said John Ammons, the brother of 
-the said Joshua Ammons) t o  the said Robert G. Green: and that he 
(meaning the said Joshua Ammons) did not tell him (meaning the 

*said Robert G. Green) that he (meaning the said Robert G. Green) 
could have the pork (meaning the aforesaid quantity of pork be- 

"longing to the said John Ammons) a t  the price o f  seven dollars and 
a quarter the hundred weight: whereas in  t ruth and in fact, he the 

said Joshua Ammons, before the taking of his oath as  afore- 
,(125) said, to-wit, on the seventh day of January in  the year of our 

Lord one thousand eight hundred .and sixteen, a t  the County 
af Wayne aforesaid, had sold to him the said Robert G. Green, the 
aforesaid qupntity of pork belonging to the said John Ammons; 
and whereas i n  truth and i n  fact W e  said Joshua Ammons, before 
the taking of his oath as aforesaid, to-wit, on the said seventh day of 
January, in  the  year last aforesaid, at the Coilnty of Wayne afore- 
said, had told the said Robert G. Green that he the said Robert G. 
Green could have the aforesaid .quantity of pork belonging to Johh 
Ammons, the brother of the said Joshua Ammons, a t  the  price of 

seven  dollars and a quarter the hundred weight: And the Jurors 
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aforesaid, uvon their oath aforesaid. do say. that the said Joshua 
Ammons, oi the said twentieth day of November, in  the year of our 
Lord one thousand eight hundred and sixteen aforesaid, a t  the 
County of Wayne aforesaid, before the said Court, having competent 
and sufficient power and authority to administer the said oath to 
the  said Joshua Ammons as  ,aforesaid, by his own act and consent, 
and of his own most wicked and corrupt mind and disposition, in  
manner and form aforesaid, upon his oath aforesaid, did falsely, 
wickedly, wilfully, maliciously and corruptly commit wilful and 
corrupt perjury, to the great displeagure of Almighty God, in  con- 
tempt of the laws of the State, t o  the great damage of the  said 
Robert G. Green, to  the evil example of all others in  like cases 
offending, contrary to the act of the General Assembly in such cases 
made and proyided, and against the peace and dignity of the State. 

J. R. DONNELL, Sol." 

Upon the t r i a l  of the indictment, the Solicitor f o r  the State 
offered i n  evidence the following certified copy of the record of 
t h e  suit named i n  the indictment ; to-wit : 

"STATE OF NORTH CAROLINA. 

"The the Sheriff  of Wayne  County, Greeting: 
"You are hereby commanded to take the body of Robert G. Green, 

if to be found in your County, and him safely keep so that you have 
him before the Justices of our Court of Pleas and Quarter Sessions 
a t  the Court to  be  held for the  County of Wavne. a t  the Court-house 
in  Waynesborough, on the third Monday in May next, then and 
there to answer John Ammons in a plea of trespass on the  case to 
his  damage four hundred pounds. Herein fail not and have you 
then and there this writ. Witness, John McKinnie, Clerk of said 
Court a t  Office, the third Monday of February, A. D. 1816, and in the 
40th year of our Independence. 

"JOHN McKINMIE, C. C. 
"Issued 6 A ~ r i l .  1816." 
"The subscribe& acknowledge themselves bound in the sum (1263 

of one hundred pounds for the prosecution of this suit. 
"JOHN AMMONS, ( Seal.) 
"H. COOR, (Seal.) 

"Exeeuted, 
"WM. RAIFORD, Sheriff. 

"STATE OF NORTH CAROLINA, ) Court o f  Pleas and Quarter Sessions, 
Wayne County. 1 November Term, 1816. 

"JOHN AMMONS v .  ROBERT G. GREEN. 

"Writ  Case. 

''Jury charged, find for the plaintiff on all the issues, and assess 
h i s  damages to four hundred and twenty-three dollars and thirty 
cents, and costs; of which $405.08, is principal." 

On behalf of the Defendant, it was urged upon  the trial, t h a t  
this copy of the record did not  shew that a n y  issue had been 
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joined between the parties, and therefore did not support the 
charge in the indictment.-The Jury found the Defendant 
guilty; and a rule for a new trial being obtained, the same was 
sent to this Court. 

HALL, Judge: I n  a case of perjury, it is necessary to be 
charged that the oath was taken in a judicial proceeding before 
a competpnt jurisdiction, and upon a point material to the issue 
depending. 1 Term, 69. I n  the indictment, it is necessary to 
set forth the record of the cause wherein the perjury com- 
plained of, is charged to have been committed, and also to prove 
on the trial that there is such a record, by producing i t ;  and 
when produced it must agree with that set forth in the indict- 
ment, without any tpaterial variance. 1 Haw., 332, Sect. 23, 6 
Mod., 168. I n  this case, the indictment states that the per- 
jury was committed "on a certain issue duly joined in the 
said Court between Robert Ammons and Robert G. Green." 
The record produced does not shew that there had been any 
issue joined. The copy of the record is certified by the proper 
officer of the Court, and we are bound to receive it as a true' 
copy, though the fact may be, (and the finding of the Juv':en- 

ders i t  probable) that the issue had been joined. The 
(127) Jury find for the Plaintiff on 'all the issues,' " when i t  

does not,appear that any iseue had been joined. In  the 
case of the King v. Dowlin ( 5  Term, 311)) whdre the Defendant 
was indicted for perjury committed on the trial of captaip 
Kimber for murder, one reason urged in arrest of judgment 
was, that no plea appeared by the record to have been pleaded 
on the trial of Kimber, and consequently there could not have 
been a legal trial, in which perjury could have been committed. 
The Court seemed to think this bight have been a good reason 
at common law; but that by the statute of Geo. 11, ch. 11, it is 
not necessary to set forth the record or any part thereof, in 
which the perjury is alleged to have been committed, but only 
to set forth the substance of the offence charged upon the De- 
fendant; and in that case, the indictment did not recite the 
record of the trial against Kimber, but only stated that at a 
Court of Oyer and Terminer, Kimber was in due form of law 
tried upon a certain indictment for the murder of A. Our act 
of Assembly passed in 1791, ch. 7, sect. 3, is copied from 
that statute. But the difference between the case of the King v. 
Dowlin and the present case, is this; in that caBe the indict- 
ment did not recike the record in which Kimber was tried, and 
in which it was alleged the perjury was committed; in t,his case, 
the indictment recites the record, and no such record as that 
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recited is produced. It is  not necessary that the record should 
be recited; yet if it be attempted, the recital must be correct, or  . 
the prosecutian must fail. 2 Haw., 349. King v. Dowlin, 
5 Term, 311. 5 Bur., 2084. 2 Stra., '778. The rule for  new 
trial must be made absolute. 

Cited: 8. v .  Green, 100 N .  C., 550. 

I 

(128) 

MAURICE SVITH v. WOODSON DANIEL, JOSIAH DANZEL and 
ELIZABETH DANIEL, Executors and Executrix of the last will 
of JOSIAH DANIEL, Sen., dec'd, and against ROBERT WADE. 

From Granville. 

A recovers a judgment a t  law against B and C, which is  stayed by 
injunction. B dies and the suit in Equity is prosecuted by C, 
who also dies before the hearing, making his will, and bequeath- 
ing a negro girl slave to his daughter Elizabeth. A decree is  
made after his death, dissolvhg the injunction in part, and giv- 
ing A leave to proceed upon his judgment a t  law. Neither the 

hepresentative of B or C are made parties to this'  decree. A 
sues out his execution against the goods, chattels, lands and 
tenements of B and C; which execution the Sheriff levies upon 
the negro girl slave, bequeathed to Elizabeth, and then in her 
possession by the assent of the executors; he sells, her for 602. 
and pays the money into the offlce, he being ignorant of the 
bequest. Elizabeth sues the Sheriff, and recovers the value of 
the negro girl. And the Sheriff thereupon moves the Court for 
leave to amend his return on the execution, so as to set forth 
the fact that there was no property of B to C to be found; and 
.also for leave t o  withdraw from the oface the money which he 
had paid in. This motion allowed: for, 

upon the application of Elizabeth, the Court would have restored the 
property after the seizure; and, as she elected to bring a suit 
against the Sheriff, he should be considered as standing in her 
place, anid having the rights which she had before the action 
was brought. 

The Sheriff may be permitted to make a return upon an execution, 
or to amend it according to the truth of the case, a t  any time 
after the return day, even where important consequences as to 
the rights of the parties may be produced by such amendment. 

This was a motion on behalf of Maurice Smith, Sheriff of 
GRANVILLE county, for  leave to amend his return on the execu- 
tion hereafter mentioned, upon the following case: Robert 
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Wade sued out a writ, returnable to Granville County Court, at 
May term, 1800, against John Boyd and Josiah Daniel, sen'r, 
which was duly executed and returned, and the Plaintiff therein 
obtained judgment a% May term, 1801-the Defendants filed 

their bill in the Court of Equity for Hillsborough dis- 
(129) trict, praying an injunction against the judgment at 

law, which was granted. Boyd then died, and the suit in 
Equity was prosecuted by Daniel alone until the beginning of 
1811, when he died, having previously made and published his 
last wi,ll and testament, which was proved in Granville County 
Court, at August term, 1811 ; of which will he appointed Wood- 
son Daniel, Josiah Daniel and Elizabeth Daniel, executors and 
executrix. Woodson Daniel alone took out letters testamentary. 
At September term, 1812, the Court of Equity made the follow- 
ing decree in the cause, to-wit: The Court doth confirm the 
Master's report, and decree that the injunction be made per- 
petual as to 15b. 2s. 41/2d. and be dissolved for 301. 6s. 01/2d. the 
remainder of the said judgment, with interest due thereon, and 
that the Defendant have leave to proceed at law for the same." 
At the time of making the decree, Boyd and Daniel were dead, 
and the representatives of neither had been made parties to the 
suit. On 22 October, 1812, Wade sued out a fie& facias on his 
judgment at law for the 301. 6s. Ol/zd. and interest and costs, 
against the goods and chattels, lands and tenements, of Ebyd , 
and Daniel, returnable to November term, 1812, and delivered 
i t  to Smith, the Sheriff, who rekurned on it that it "came too 
late to hand." Another f i .  fa. issued from November term, 1812, 
returnable 20 February term, 1813, but was not delivered to 
the Sheriff. ,Another f i .  fa. was issued from February term, 
1813, returnable to May term, 1813, which was delivered to 
Smith, and which he levied on a negro slave named Nelljr, and 
he sold her in the usual manner, and returned on the fi. fa, as 
follows, to-wit: "Levied on a negro girl, Nelly, and all tee 
right and title of the DeTendant, Josiah Daniel, sold at public 
sale on 26 April, 1813-James Edwards bought said negro for 
651. This debt and costs satisfied out of the money arising from 

.. 
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said sale. 
Josiah Daniel, by his will, bequeathed the negro girl N ~ l l g  

to Elizabeth Daniel, the executrix of his will, who, after the 
probate thereof, took the girl Nelly into her possession, 

(130) claiming to hold her as legatee, and by the assent of the 
executors, Woodson Daniel and Josiah Daniel, jun. But 

such claim and assent was unknown to Smith. I n  .May, 1813, 
Elizabeth Daniel brought an action of trespass against Smith, 
for the seizing and selling of Nelly, in Granville Superior 
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Court of Law, which came on for trial at March term, 1815, 
when a verdict and judgment were rendered for her, for the 
value of her interest in Nelly; which judgment Smith paid. 
Whereupon, Smith obtained a rule in the County Court at  May 
term, 1815, on Wade and also on the executors and executrix of 
Josiah Daniel, sen'r, to show cause why he should not amend 
his return on the fi. fa. aforesaid, or set the said fi.  fa. aside, 
and he be allowed to draw from the office the moncy paid in  by 
him on the same. Upon the hearing of the rule, it was made 
absolute, and Smith was allowed to amend his return by strik- 
ing out the whole thereof, and inserting the words "There are 
no goods, chattels, lands and tenements 06 the Defendants to be 
found." And he was permitted to receive from the clerk the 
monies paid into the office on the f i .  fa. From this judgment 
Woodson Daniel appealed to the Superior Court of Law for 
Granville county; and the said rule and motion coming on to be 
heard at  September term, 1816, it was ordered that the same be 
sent to this Court for their opinion. Whether the order of the 
County Court should be affirmed, or what other or further 
order, rule or judgment, should be given in  the premises. 

TAYLOR, Chief Justice : Wade recovered a judgment in May,. 
1801, against J. Boyd and Josiah Daniel, sen'r, which they 
stayed by injunction. Boyd died, and the Equity suit was; 
prosecuted by Daniel alone, until 1811, when he died, having 
appointed Woodson, Josiah and Elizabeth Daniel his executors 
and executrix, of whom Woodson alone took out letters 
testamentary. At September term, 1812, the injunction (131) 
was dissolved as to a part of the sum enjoined, and the 
Plaintiff ai law was allowed to proceed. He did so, without 
making either the representatives cf Boyd or Daniel parties to 
the judgment, by suing out a fi. fa. in October, 1812, and two 
others afterwards; the last of which was levied by Smith, the 
Sheriff, on a negro girl named Nelly, all the right and title of 
whom, was sold by the Sheriff on 26 April, 1813, to James Ed- 
wards, and the ju-dgment was satisfied out of the sale; to which 
effect a return was made on the fi. fa. I t  seems that Nelly had 
been bequeathed by Josiah Daniel to Elizabeth, who took her 
iuto possession with the assent o-f the executors, and held her as 
legaiee. Elizabeth sued Smith and recovered from him the value 
of Nelly, which he paid, and he now moves to amend his return 
on the execution and withdraw the money from the office. I t  is 
admitted, that the bequest to Elizabeth and the assent of the ex- 
equtors was unknown to Smith. The motion appears to be sup- 
ported by manifest justice; and a compliance with it is doubt- 
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less authorized by law. The Sheriff has paid out of his own 
pocket, the sum recovered by Elizabeth, for doing what, to all 
appearance, was an official duty in the ordinary course of law. 
H e  knew not of the irregularity of the execution, or of the right 
of Elizabeth to the slave : and although this was no justification 
to him, as against Elizabeth, whose property he had seized 
under an execution against Josiah's estate, yet as against Wade, 
who claims the money made by the sale, and who sued out a 
void execution, it gives the Sheriff the strongest possible claim. 
This execution might have been set aside on the motion ol" JO- 
siah Daniel's representatives; and upon the application of 
Elizabeth, inasmuch as her right to the negro was clear, the 
Court would have rkstored the property after the seizure. 1 
Ld. Ray., 439. Bingham on Judgments, 264. But as she 
elected to bring a suit against the Sheriff, he should be consid- 

ered as standing in her place, and having the rights 
(132) which she had before the action was brought. I t  is not 

just that Woodaon Daniel should oppose this motion, 
unless it be justice that the debts of one person should be paid 
out of the estate of another. That a Sheriff may be permitted 
to make a return upon an execution, or amend it accordmg to the 
truth of the case, at any t ide  after the return day, is shewn by 
the cases of BulEt v. Winston, 1 Mumford (Va.) 269, dnd 
Baird v. Rice, 1 Call (Va.) 18; in these cases too 
important consequences, as to the rights of parties, were 
produced by sqch amendment. The execution in the case at bar 
was void, because issued after the death of Josiah Daniel, with- 
out making his executors parties : but I do not apprehend it was 
necessary to revive the judgment after the year, where a Plain- 
tiff has been prevented from suing out execution by the Defend- 
ant's obtaining an injunction out of Chancery. The case of 
Mitchell v. Cue, 2 Burrowes, 660, overrules the case 
in Salkeld and Strange to the contrary; the Court 
saying that this rule of reviving a judgment of above 
a year old by a scire facias, before suing out exe- 
cution upon it, which was intended to prevent a surprise upon 
the Defendant ought to be taken advantage of by a defendant who 
was so far from being surprised by the Plaintiff's delay, that hq 
himself had been trying all manner of methods, whereby he 
might delay the Plaintiff; and, therefore, they not only dis- 
charged the rule, but discharged it with costs. 2 Burr., 660. 
The Court are of opinion, thb motion made on behalf of Smith 
should be allowed. 

cited.: PwceEl u . \ ~ c ~ a r b a k d ,  23 N. C., 35; Dickinson v. Lip- 
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pit6 27 N. C., 563; Cody v. Quinn, 28 N. C., 192; Williams V .  , 
Weaver, 101 N.  C., 2. 

JOHN DAVIS, Adm'r of BARNABY BULLS v. JACOB BROOKS. 

From Johnson. 

Construction of the act of 1806, relative to the gifts of slaves. The . 
act was made to put an end to litigation, perjury, and the diffi- 
culty of investigating ancient transactions, of which par01 gifts 
of slaves had been so fruitful. 

The second proviso to the third section exempts the case of a gift 
from a parent to a child, of slaves which remain in possession 
of the child at  the time of the death of the parent, intestate. 
In such case the slave or slaves are to be considered as an 
advancement to the child, and to be regulated by the laws then 
in force relating to advancements made to children by a parent 
in his life-time. 

Such advancement is a gift, or not, at the option of the child; if 
after the death of the parent, he elect to bring it into hotchpot, 
he may do so, and come in for a distributive share; but i f  he be 
satisfled with what he has received, he may consider it as a 
gift, protected by this proviso: and this proviso is not confined 
to gifts theretofore made, but extends to gifts thereafter to be 
made. 

This was an action of detinue for the recovery of negro 
Nanny, and her children, and negro George. 

On the part of the Plaintiff, i t  was proved that these slaves 
were once the property of Barnaby Bulls; that his daughter it!- 
termarried with Willis Watson in  June, 1807, and that shortly 
after the marriage Bulls told the negro Nanny that she must go 
to Watson's, and wait upon his daughter; that he would not 
part her from her husband, but she must go and stay until he 
got another to send in her place. Another witness proved that 
a few days before Nanny went to Watson's, Bulls said he in- 
tended to send her there to wait on his daughter. Another wit- 
ness swore that he was once called upon by Watson to write his 
will, and that Watson, after disposing of his property, said, that 
as to Nanny and her children he would have nothing to do with 
them, but leave them to his wife and her father to manage. 
This witness also swore that George went into Watson's pos- 
session in  the spring of 1807 or 1808, from three to six 
months after the marriage; that he had only one conver- (184) 
sation with Watson about the negroes, and that was when 
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he was called upon to write his will and being asked to repeat 
the conversation, he said that Bulls told him he had bought the 
negroes at John N. Smith's sale, and had sent them to him, and 
that his wife might have them; he would have nothing to do 
with them. Upon further examination, he said, Watson told 
him the negroes were not his property; and upon his last ex- 
amination, he said, Watson's remark was, that Bulls and Bet- 
sey (Watson's wife) might do as they pleased with them. There 
were circumstances in the appearance of this witness, and va- 
riations in his evidence, which called upon the jury for an ex- 
ercise of their judgment as to his credibility. 

Another witness swore that she had lived some time in Wat- 
son's house, and frequently heard Watson say that the negro 
Nanny and her children were not his property: that Bulls had 
never given them to him, and he did not expect he ever would; 
that he had a mind to send them home, as they were only an 
expense to him. 

As to the negro George, the evidence was that he come into 
the possession of Watson after the marriage; and a witness said 
that wishing to purchase him, he applied to Bulls for the pur- 
pose, who told him that he had given the negro to Watson and 
he must apply to him. 

Barnaby Bulls died intestate, leaving Watson and his daugh- 
ter surviving him. Watson died, and the Defe~dant,  as his 
Executor, took the negroes into his possession. One Jernigan 
then married the widow Watson, and applied to Brooks, the De- 
fendant, to know whether he would deliver the negroes up to 
Bulls' administrator? He  answered that he would hold them as 
the property of Watson, whereupon this suit was brought. 

The Judge left it to rhe J u r y  to say whether a par01 gift had 
been made by Bulls to Watson ; and instructed them that if they 

believed such gift had been made, lhe Plaintiff could not 
(135) recover; but if they believzzl there was only a loan of the 

negroes, he should have a verdic:. 
The Jury  found for the Defendant, and a rule for a new trial 

being obtained, the same was sent to this Court. 

TAYLOR, Chief Justice: The act of 1806 was made to pi~c ar. 
end to litigation, perjury, and the difficulty of investigating an- 
cient transactions, of which palsol gifts of slaves had been so 
peculiarly prolific. With this vicw, the sixth clause requires 
that such gifts shall be i11 writing, signed by the donor, attested 
by at  least one credible witness, and proved or acknowledged, 
and registered within one year, in the county where the donee 
resides, provided he be in the actual possession, otherwise to be 
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registered in the county whqre the donor resides. From this 
general purview, the second proviso to the third section exempts 
the case of a gift from a parent to a child, of slaves which re- 
main in possession of the child at the time of the death of the- 
parent, intestate. I n  such case, the slave or slaves are to be con- 
sidered as an advancement to the child, and to be regulated by 
the laws then in  force relating to advancements made to chil- 
dren by a parent in his lifetime. The case described in this 
proviso has then occurred in the state of facts exhibited in this 
case; and no law then in force permitted the recovery of an ad- 
vancement by the representatives of the parent. I t  is a gift, or 
not, at  the option of the child advanced; if, at  the death of the 
parent, he elect to bring it into hotchpot, he may do so, and 
come in  for a distributive share; but if he be satisfied with what 
he has received, he may consider it as a gift, and a gift pro- 
tected by this proviso. There is nrthing in the language of the 
proviso, from which an intention in the legislature can be in- 
ferred .to confine its operation to gifts theretofore made. I f  such. 
only had been intended, it is highly probable that the language 
used would have been more explicit, and more ex~ressive ofa 
such an intent. But the words "shaI1 have put" clearly embrace 
the case before us. There must be judgment for the Defendant. 

Cited: X t ~ l l i n , ~ s  v. Xtallings, 16  N. CI., 303; Thompson v .  
Todd, 19 N. C., 63 ; Gowan v.  Tuckel; 27 N. C., 82. 

THE UNITED STATES v. THOMAS WHITMELL. (137) 

From Halifax. 

The Defendant obtained a license to distfl, under the act of Congress 
passed 24 July, 1813. After the passage of the act of 2 1  Decem- 
ber, 1814, laying a duty of twenty cents per gallon on spirits 
distilled, he failed to give notice to the Collector of the InternaI 
Revenue of his intention to desist from stilling under his license,. 
after 1 February, 1815. By reason of this neglect, he became 
liable to pay the duties laid by both acts. 

The following affidavits disclose the facts of this case: 

"STATE O F  NORTH CAROLINA. 

Thomas Whitmell maketh oath, that on or about 1 2  November, 
1814, he entered with the Collector of the InJernal Revenue for the 
district of Halifax, four stills, for the distillatiolr of spirits from 
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domestic materials, for the term of twelve months, and obtained 
from him a license. That after the additional duty of twenty cents 
ger gallon was laid by Congress, on spirits distilled, he withdrew 
two of his small stills. That afterwards, and before the expiration 
.of his license, he was warned by the collector not to distil under 
his license alone; that if  he should, he would incur the penalties in- 
flicted by the act of Congress imposing additional duties. That, in 
consequence of this warning, he gave bond with security for the 
payment of the additional duty of twenty cents per gallon: on which 
bond suit had been instituted and judgment recovered in Halifax 
County Court, for 228 dollars: With this judgment the depoqent was 
dissatisfied, and from which he would have appealed, had he been 
able at the time to give security: that he was now able to give 
security, and he prayed for a writ of certiorari!' 

The writ of certiorari with a supersedeas, having been awarded 
upon this affidavit, Rhesa Read, the Collector of the Internal 
Duties, came into Court, and filed the following affidavit, to-wit, 

'lHaZifaa: County-Bet.-superior Court of Law, April Ferm, 1817. 

THE UNITED STATE23 V.  THOMAS WHITMELL. . 
Rhesa Read maketh oath that after the passage of tlw act of Con- 

,grew Laying additional duties upon distilled spirits, he informed the 
Defendant that he must comply with the requisites of said act, by 

giving bond and security for the payment of the said duties, 
(138) agreeably to the directions of the said act, or he should con- 

sider it to be his duty, as Collector for the District, to enforce 
the penalties of the act against him. .That Defendant gave bond 
with security accordingly, and having made a return of the spirits 
distilled by him, and neglected for eleven months to pay the duties, 
suit was instituted on his bond, and the judgment obtained of 
which Defendant complains. That the judgment thus obtained, 
was founded upon and was pursuant to the return which the De- 
fendant had made, of the spirits distilled by him." 

A motion was made to dismiss the certiorari. 

DANIEL, Judge : The Defendant had obtained g license under 
the act of Congress passed 24 July, 1813, which laid a tax on 
-stills according to their capacity. The act of 21 December, 
1814, laid a duty of twenty cents on every gallon of spirits dis- 
dilled, in addition to duties payable for licenses. The objects of 
-taxation in  the two acts are different, and there is no constitu- 
tional objection to enforcing the provision of the last act 
against the Defendant. The circumstance of his having a 

'license under the first act, did not exempt the spirits distilled 
from the duties imposed by the last act. Norrdo I see that the 
,contract (if the license be considered as constituting one) be- 
iween the United States, and the Defendant, is impaired by en- 
forcing the provisions of the last act: for, in addition to the 
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circumstance that the objects of t a ~ a t i o n  are  different, and each 
a fa i r  one, if the exigencies of the country demanded a revenue 
from them, a provision is made in  the 17th section of the act of 

. 1814, to relieve the Defendant and others in  his situation from 
the duties under the license, from the time of notifying the Col- 
lector of the  fact, provided he gave such notice, and desisted 
from stilling before 1 February, 1815. I f  he did not desist 
from stilling, and has thought proper to proceed, he has become 
liable to pay the duties laid by both acts; and there being n@ 
presumption that  the judgment is for a larger sum than what ie 
due to the United States, the certiorari must be dismissed. 

EBENEZER MacNAIR v. THOMAS RAGLAND and others, Execu- 
tors of the last will of RICHARD KENNON, deceased. 

From Oranga. 

Bill filed by a surviving partner against the executors of the acting' 
partner of a 'firm, for an account and settlement of the partner. 
ship transactions. By the articles of copartnership, the acting 
partner was to collect whatever debts might be due at the term- 
ination of the partnership, and account for the same as he re- 
ceived them, or as often as the other partners should require. 
The partnership was dissolved on 4 August, 1774, except as to 
such matters as necosearily related to the settlement d their 
accounts, the collection of their debts, and closing of their 
affairs. The books and papers were left in the hands of the 
acting partner, and in April, 1777, he exhibited a balance sheet, 
shewing, 1st. The sum due to the ather partners for stock ad- 
vanced by them. 2d. The amount of moneys, securities for 
money, and property belonging to the flrm. In July, 1777, the 
acting partner made a payment in part to the other partners 
for stock advanced by them, and they being British subjects, 
shortly afterwards were obliged to leave the State, in conse- 
quence of the then existing hostilities. The bill was filed in 
1800, and the Defendants pleaded the statute of limitations, 
and stated in their plea, that in April, 1777, their testator stated 
and settled an account with the other partners; which stated 
account is the balance sheet before mentioned: That the cause 
of action, if any, accrued tb the other partners at that time, 
and that more than three years have run since that time, &c. 

Plea overruled with costs: for the acting partner was bdund to 
collect the debts, and settle the business of the flrm, and account 
as often as the other partners should require. No such requisi- 
tion was made until about the time of filing the bill. The acting 
partner was a trustee for the others; he received the moneys 
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and property of the firm in that character, and he was liable 
to pay when they should require it; and it was only when they 
required it, and he refused, that his fiduciary character was 
put an end to, and the statute attached. 

Ebenezer MacNair, of the City of Richmond, in  Virginia, 
filed his bill in the Court of Equity for  the District of Hills- 
borough, and charged that  on 24 August, 1771, his brother, 
Ralph MacNair, late of Hillsborough, Merchant, entered into 
partnership with Richard Kennon, of Chatham County, for the 

purpose of carrying on trade as Merchants and partners, 
I (140) i n  Chatham County, under the firm of "Richard Hen- 

non and Company,'' agreeably to the articles duly exe- 
w t e d  by them, and written in  the words and figures following, 
to-wit, 

"Articles of Copartnership entered into this 24 August, A. D. 1771, 
between Ralph McNair and any person be may hereafter take in 
with himself, on the one part, and Richard Kennon, on the other 
part, witnesseth: First, That the said Copartnership shall commence 
on 15 October next or before, if the said Ralph MacNair's fall goods 
come to hand, ahd shall continue as long as the parties are inclined; 
they the said Ralph and Richard sharing each the equal half of all 
loss and gain by the trade carried on under these articles. Second, 
That the said Ralph MacNair shall charge to the new Company 
whatever goods he can supply from his next fall and spring cargoes, 
-to be delivered at  Hillsborough, at the rate of seventy per cent. 
advance from the sterling cost, for Virginia money; and Virginia 
money in room of sterling, for the packages, and no more. That for 
the future supply of the store, he the said Ralph MacWair shall 
Import goods twice a year, agreeable to schemes or orders by the 
said parties mutually made out dor that purpose, and shall charge 
them at  the same rate as above mentioned; allowing twelve months 
credit for all the goods they supply, and charging interest for what 
Is not paid in that time; and allowing a discount for what is paid 
before. And that in case of goods being taken or last, or the store 
being otherwise disappointed of goods, or at  other tiines assortments , 
'be wanted, they shall be purchased wherever the parties shall judge 
best for the advantage of tlie concern. Third, That the new Com- 
pany shalI allow the said Richard Kennon for the land and improve- 
ments wherean he now lives in the County of Chatham, called Stony 
-Hill, whatever they shall be found to have cost him, valuing the 
goods paid to workmen and others, for building, improving, &c., at 
the rate of 133 1-3 proclamation money advance from the sterling 
cost, which shall be guessed a t  by the parties. He also shall charge 
whatever goods he may have on hand at  the commencement of this 
Copartnership, at  the rate of seventy per cent. Virginia money from 
the sterling cost; and the currency articles at  what they shall have 
cost him a t  that place; also his household furniture and bay horse. 
All which articles shall remain afterwards 'in equal Copartnership, 
in the same manner as every thing else belonging to the concern. 
Fourth, That the said Richard Kennon shall reside at  Stony Hill, 
-or at  whatever place the parties may think proper to remove the 
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store to, and take upon him the management of the concern, with 
such assistance as they may think necessary. For which services 
he shall be allowed at the rate of forty pounds proclamation money 
per annum, out of the profits of the trade; and shall charge himself 
after the rate of 133 1-3 per cent. advance for proclamation money 
from sterling, and no more, for all the goods he may want for 
himself and his negroes; every other expense attending the (141) 
business, coming as a proper charge against the concern. 
Fifth, That the firm of the Company shall be Richard Kennon and 
Co.; and neither of the parties shall be able to discontinue the trade 
without giving twelve months notice to the other. That an inven- 
tory shall be regularly taken once a year about 1 July, and a true 
state of the affairs made out, of which a cop; with a list of the 
debts deemed bad, shall be delivered to the said Ralph MacNair. 
And that the said Richard Kennon shall collect whatever debts 
may be due a t  the termination of this Copartnership, and finally 
settle the affairs of the concern with what assistance they shall 
think necessary; and shall account for the same +s he receives it, 
or as often as the said Ralph MacNair shall require. Lastly, That 
in case of the death of either party, an inventory shall be imme- 
diately taken, in which the goods on hand, debts, houses, and every 
other thing belonging to the concern shall be valued as in the next 
preceding inventory; and that the debts due by the store being first 
paid off, the share of the deceased partner shall be paid to his heirs 
as it shall be collected, or in two equal yearly payments, the first 
term of payment to be after the expiration of two years after such 
decease. In witness whereof the parties have hereunto set their 
hand and affixed their seals the day and year first above written. 

"RALPH MAONAIR, (Seal.) 
"RICH'D KENNON, (Seal.) 

"Sealed and delivered in the presence of 
"JOHN M'CLELLAN, 

' "ARCH'D CAMPBELL." 

The bill then charges, that at the time these articles of co- 
partnership were entered into, the Complainant was a copart- 
ner in trade with his brother Ralph, in the town of Hillsbor- 
ough, and immediately afterwards he became a partner in the 
firm of Richard Kennon & Go. Richard Kennon retaining one- 
half of the interest in the said concern, and Complainant taking 
one-third, and his brother Ralph retaining two-thirds of the 
other half. 

That Complainant, with his brother Ralph, immediately af- 
terwards, and from time to time, supplied Richard Kennon, as 
acting partner of the firm of Richard Kennon & Co. pi th goods 
to a large amount, until 4 August, 1774, when it was agreed be- 
tween the partners that the business of the concern should cease, 
as to all matters, except such as necessarily related to 
the settlement of their accounts, collections of their debts (142) 
and the closing of their affairs as copartners. 

That agreeably to the article which required that Richard 
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Kennon should collect whatever debts might be due at the ter- 
mination of the c~partnership, and 6nally settle the affairs of the 
concern, it was 'also agreed on the said 4 August, 1774, that 
Kennon should immediately set about the collection of the com- 
pany's debts, and the settlement of all the affairs of the concern; 
and, for that purpose, all the books and papers belonging to the . 
concern were left in his hands; thht he proceeded to collect the 
debts and settle the business; and, on 10 April, 1777, produced 
to the Complainant and his brother Ralph the balance account 
signed by him for viehard Kennon & Co. (a copy of which was 
annexed to the bill:) by which it appeared that the company's 
property then in his hands, in money, securities for money, &o., 
amounted to 3,0691 0s. lOd., and that the sum of 1,8531. 5s. 3d. 
was due to Complainant and his brother Ralph for goods fur- 
nished to the concern. 

That Kennon was requested to continue the collection of the 
debts and the settlement of the business, and that on 1 July, 
1777, he made a payment to Complainant and his brother of 
1412. 10s. Id. 

That shortly afterwards, the Complainant and his brother, 
being merchants, trading to Great Britain, and being natural 
born subjects of his Britannic Majesty, were obliged to depart 
from the state, leaving the books, papers, property and business 
of the aoncern of Richard &. Co. in the hands of Kennon, who 
was to proceed to collect the debts and settle the business of the 
concern. 

That R a h h  MacNair has died, having made his will and 
appointed @omplainant his\ execuior ; thit  Richard Kennon 
having collected the debts due to the concern, and converted 
the money and property of the concern to his own use, has 

also died, having made his will and appointed Thomas 
(143) Ragland, Boling Hines and Celia Kennon his executors 

and executrix; who have proved the will and taken out 
letters testamentary. That he died possessed of or entitled to a 
large personal estate, more than sufficient to satisfy the demands 
of the Complainant; that the books and papers of the firm of 
Richard Kennon & Co. also came to their hands, and that they - 
refuse to come to any settlement with the Complainants. The 
bill prayed for an account, and that the Defendants might be 
decreed to pay such sum as should be found due on such ac- 
count. 

To this bill, the Defenda~ts entered the plea of the statute of 
limitations, and therein stated, that in the lifetime of Richard 
Kennon, to-wit, on'lO April, 1777, he stated and settled an 
account in writing with Ralph MacNair and the Complainant, 
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and which was assented to by them, of and concerning the goods 
and stock which had been supplied to the partnership of Rich- 
ard Kennon & Co. by Rdph  MacNair and the Complainant, 
making a balance of 1,8531. 5s. 3d. then due to them in respect 
thereof; and also of and concerning the whole money, securities 
for money and property of the partnership traae, and of and 
concerning the profits and gains made thereby; and it thereby 
appeared, that there then was in Richard Kennon's hands, in 
money, securities for money, and other property belonging to  
the partnership trade, to amomt of 30691. 0s. 10d.: That the 
goods and stock were so supplied, and the monies and property, 
if collected and received, (which Defendants did not admit) 
were so collected and received by Richard Kennon, and the saia 
account so stated and settled, and what was due from him to 
Ralph MacNair and Complainant, became due in the life-time 
of Richard Kennon, and more than three years before the filing 
of the bill or serving of any process to appear and answer 
thereto. That if Complainant or Ralph MacNair, had any 
cause of action against Richard Kennon .in his lifetime, or  
against the Defendants since his death, for or concerning any 
of the matters or things contained in the bill, the same 
did accrue above three years before filing the bill, or (144) 
serving of process to appear and answer thereto; and 
that neither Richard Kennon, in his lifetime, nor the Defend- 
ants, since his death, did ai any time within three years before 
filing the bill or serving process to appear and answer thereto, 
promise or agree to come to any account for or to pay or any 
way satisfy the Complainant or Ralph MacNair, any money 
or other thing for or concerning the mattera or things set forth 
in the bill, &c. 

This plea being set down for hearing, was sent to this Court. 

T ~ n o n ,  Chief-Justice: The bill is broughk by Ebenezer ' 

MacNair, surviving partner of Richard Kennon 85 Co., against 
the executors and executrix of Richard Kennon, f6r an account 
and settlement of the partnerdhip transactions. The bill was filed 
in October, 1800, and in April, 1802, the Defendants entered a 
plea of the statute of limitations, which states, that in April, 
1177, their testator stated and settled an account with the Com- 
plainant and the deceased partner, Ralph MacNair, making a 
balance of one thousand eight hundred and fifty-three pounds, 
five shillings and three pence, due to the Complainant and 
Ralph MacNair, for merchandise furnished to €he copartner- 
ship; and another balance of three thousand and sixty-nine 
pounds and ten pence, in Xennon's hands, for money, securitie% 
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kntd property, if collected and received: and the plea avers, that 
$he cause of action, if any ever existed, accrued more than three 
p a r s  before the filing of the bill. The real transaction between 
these parties is set forth in the ,bill; and the articles of copart- 
-nership shew that this plea cannot be sustained. According to 
the fourth article of copartnership, Kennon was to manage the 
f&mcern wih such assistance as the parties might think necec 

sary; and by the fifth, he was to collect whatever debts 
~(145) might be due at the termination of the copartnership, 

and to acount for the same as he receive& them, or as 
.often as the said Ealph MacNair should require. The partner- 
sh ip  was dissolved by mutual consent, on 4 August, 1'774, except 
- A S  to such matters as necessarily related to the settlement of 
their accounts, the collection of their debts, and closing their 

-affairs as copartners; and for the~e  purposes, Richard Kennon 
was authorized according to the fifih article; and the books and 
papers were left in his hands. I t  was in prsuance of this au- 
thority, that in April, 1777, he exhibited a balance sheet the 
paper set up in the plea, as a stated account, and while the busi- 
ness of collection was yet in progress and incomplete. A pay- 
ment was made by Kennon in July, 1777, on account of the 
~(timk furnished; but the payments as to the profits were to 
await the final collections and settlement. This was not effected 
until after the Complainants had been obliged to leave the State 
in consequence of hostilities. And until it were completed, Ken- 
non had in his hands the moneys of the Complainant, refusing 
to pay them upon request. I n  this  stat^ of things the statute 

*of limitations could not attach upon the demend. The state- 
ment furnished by Kennon, was to shew from time to tims 
the progress he *was making; the moneys were received by him 
in the character of a trustee, Iiable to pay what he received, 
when his copartners should require i t ;  and it was only when 
they did require it and he refused it, that the fiduciary charac- 
ter was put an end to. Upon any other construction, the statute 
would begin to run upon every separate sum, however small, as 
i t  was received 'by Kennon; and the Complainants could only 
mover such sums as were received within three years before 
the bill filed. The plea must be overruled with costs. 

Cited: Com'rs v. Lash, 89 N. C., 169; Patterson v. Lilly, 90 
:N. C., 86 ; Baker v. Brown, 151 N: C., 16. 



(146) 
TR% GDVERNOB. TO ?"NE WSE O F  HORACE DADE v. WILLIAM 

S. MORRIS. 

From Craven. 

A Constable was appointed for "the district of New Bern," in Craven 
muhty, and gave <bond ''well, tnuly and faithfully to discharge 
hisduty as  Constable in the said distxict." In ,am action on this 
bond for neglect to  collect money on an exe'cution which was gut  
into his hands, proof that the DeEendiLnt in the execution had 
property in Craven county, bwt out of the district of New Bern, 
will not support the &&ton. 

The poders and dutims of 'Constables are co-extensive wibh the limits 
of the county waithin whi& theg are appointed. The ward 
"district", used dn section 7, ch. 6, 1741, does not hestriot ,their 
powers or duties to any section of the county; it is merely Qi- 
rectory to the County Court to make an appointment where a 
vacancy happens. I L 

But although, for this reason, the Urnstable in thp p m n t  case is 
liable in an aotim on the case b y  breach of duty any .%@we 
in athe aounty of Graven; yet, being sued on his bond, $he gme- 
nant in which is, that he ,will discharge his duty ,within ,$he 
district of New Bern; if the breach ,assigned were that he did 
not discharge his duty generalzy, there woulCl be a variance 
between the bond and the breach; if, that ,he did not discurge 
his duty within the district of New Bern, the evidence does not 
support athe &each. 

9he action was brought as the following bond, to-wit : 

"Know all men by tbese presents, that we, William S. Mocris, 
David Lewis, and Daniel Shackleford, of the county of Craven, are 
held and ltirmly bound unto his Excellency William Miller, Esq., 
Captain General, 'Governor and Uamhander in Ohief in and over 
-the S t a k  of North Gwolina, in the just anfl full ,sum of4ive hundred 
ppunda, current money, to be pa% to his Excellency the Governor 
aforemid, hi@ successors or assigns: to the which payment, well 
and truly to be made, we bind ourselves, our heirs, executors and 
administrators, 'jointly and sewwad&, firmly 'by these presenks. 
Sealed with our seals, and dated t3 June, 1815. 

The condition of the above obligation fs such, that whereas the 
abme bounden William S. Morris baa been appointed @omtaDle for 
the district of New .Bern, in the c o w t y  aforesaid: Now, in cage 

-the said William doth Wdl, t r ~ l y ,  and faithfully discharge his duty 
as Const&ble in the a& district, by executing and baking rhe  re- 
turn of all wanmnts, !precepts and process, which shall come dnto 
his *bands; and  doth wekl and truly account for and ,gay all gm& 
su-ms of money which shall come into his hapds, by virtue of his 
office, to the persons entitled to receive the same, and in all things 
dischaqe his aUuty in the aaitl oHce d Qonstable, agreeably 
PQ Ian, during BC mntimwanee in 'the said &Ece; then the (144) 
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above obligation to be null and void. otherwise to remain in full 
force and iirtue, . 

Signed, sealed and delivered 
in the mesence of 

WM. S. MORRIS. 
DAVID LEWIS. 
D. SHACKLEFORD. 

J. G. STANLY, 0. 0." 

The Defendant was appointed by the County Court of Cra- 
ven a Constable " f o r  the district of New Bern" for that year, 
and resided within that district. Horace Dade, having obtained 
a judgment against Charles Saunders, sued out execution and 
placed it in the hands of the Defendant, who gave a receipt for 
it. Saunders resided occasionally in New Bern and at his farm 
three miles from New Bern. The Plaintiff proved on the trial, 
that Saunders had property on his farm suficient to satisfy this 
executioh; but it appeared that this farm waa not within the 
district of New Bern: and the question arose, Whether the De- 
fendant's failure to raise the money on the execution, he being 
appointd a Cohtable for the district of New Bern, and having 
given bond to execute the duties of Constable within that dis- 
trict, amounted to a breach of the condition of this band? 

'Which question was orderea to be sent to this Court. 

EWJ~ERSOIY, Judge : The powers and duties of Constables are 
xo-extensive with the limits of the County within which they are 
appointed. I t  was not the intention of the Legislature, by using 
the word "district" in section 7, ch. 5, Laws 1741, point- 
ing out the manner filling the vacancies which might happen in 

* .  the recess of the County Court, to restrict the powers or duties 
of Constables to any section or part of the County, but only to 
have filled up a chasm in that part of the County where the 
vacancy happened; and the term district was here used upon a 
presumption that in making the appointment, the Court would 

consult public convenience, by interspersing the Consta- 
(148) bles throughout every part of the County, having the , 

power to appoint as'many as the Court should think 
necessary. 

The English authorities cited in the argument have no bear- 
ing on this case; for they relate to local jurisdictions, and where 
the Constable or other officer is constituted for each prosecu- 
tion. But were it otherwise, they could not apply to our Con- 
stables, whose appointment is proyided for in our laws for a 
territory not subdivided into smaller judicial districts; but 
where a writ, warrant, or other process runs throughout, if it 
run in any part. But in this case, the Defendant is sued upon 
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his bond, and in  this action he is not otherwise liable than upon 
his bond, the words of which are, that he shall discharge his 
duty as Constable within the district of New Bern. I f  the 
breach assigned were that he did not discharge his duty gen- 
erally, there would be a variance between the bond and the 
breach: I f ,  that he did not discharge his duty within the dis- 
t&ct of New Bern, the evidence does not support the breach. 
But there can be no doubt, that upon a bond drawn agreeably to 
law, the Defendant would have been liable: and that he is lia- 
ble i n  an  action on the case for the breach of duty anywhere in 
the County of Craven. 

Cited: ?unton v. Doxey, 52 N. C., 224. 

- 

Prom Cumberland. 1 
In an action against a Common Carrier on the Cape-Fear River, 

there was a verdict for the Plaintiff, and defendant moved for 
a new trial, supporting his motion by an affldavit that he ex- 
pected to prove by the witnesses whom he examined on trial, 
a custoq among the owners and freighters of Boats on the 
River, which would have excused him from the liability of a 
common carrier: That'he was disappointed in their evidence 
and thereby surprised: That since the verdict he had discovered 
witnesses who he believed would prove the custom,,' and that he 
did not know of their testimony until after the verdict. Motion 
for a new trial disallowed. 

The Defendant was:,sued ap, a common carrier on the River 
Cape Fear, between Fayetteville and Wilmington. There was a 
vefdict for the Plaintiff, and a rule for a new trial was obtained 
upon the following affidavit+ to-wit, 

"The Defendant swears that he had been induced to believe that 
the witnesses whom he summoned to prove the custom of the 
owners and freighters of boats upon the river, would have suffi- 
ciently proved the custom, so as to excuse him as a carrier: and that 
he was surprised at the trial, to learn that rhey would not. That 
since the trial he has discovered witnesses who he believes will 
prove the custwn, and that he did not know of their testimony until 
since the trial." 

The rule for a new trial was discharfied, and the Defendant 
appealed to this Cou,rt . 
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DAXIEB, Jiudge : We do not see any; facts &solose& in h 
&a& ta j 3 a d ~ e  a s  60 grant a new tirial We know 06 n0 caw 
tmn Pcahich canld muse the & f e d a n t  f r w  the ~pxatiol3r Q$ 
the law gpvexnhg, commols- camiers. I f  s m h  a custam do existB 
a d  it w d  aid the Defenb . t3 ,  it is s t c a w  he shodd  have 
been unable to prove it: on, the tzd, a s  t&e Caurt  was h o l h  inr 
t b  t a m  where the greatest part of the commercizll trainsactiam 
on the Cape Fear  are carried on, .Let the ruIe be dischaxgpd. 

(150) JOSEPH GUY v. ALEXANDER HALL. 

From Iredell. 

In an action to recover the value of a negro slave, the Plaintiff gave 
in evidence a bill of sale for the negro, made to him on 15 
December, 1817. , The Defendant claimed title to the negro 
u'nder the same pembn; and'gave in evicFeKce a bill of sale made 
to him on the 5th of that month. The Plaintiff alleged that he 
had purchased the m g r B  befose the 5th, and that it was agreed 
between him and the vendor that they should meet on or about 
the E5ek w h ~ m  he ehowb& @we bm& with seewitLy fss &he pun- 
ch- motkey., and the. vmdm echwld make tcr him a! Mlk sf sale: 
amd the c$eekwati~a oP the. vem&r made betwee% ithe 6th' and 
35th were reedwed ha guidewe to! prove &&em hcts., 

TBe &ela;mtibne or cmfe&ssi@nav d a. person makfii$Uhm~ ate evicience 
agaitwt a@@, alld all elhim&@ wtlrder-birm by a su43sequezif We .  
Be carimt Better %die ti-& 'By ,tIr21a&erring tt to axio%er, or 
tllerehy a,Ee~t &lei r'igh[..ts 6f those  who^ Prave an Werest in his 
cbnfe@io&s 

A r u b  prevaihd during Lmb MansEel(r6. time, that no man should 
be heard either directly by himseIf, as a witness, by giving his 
declarations in evidence to impeach an instrument to which he 
Was a party, or to iwalidate s title whieh he had. gassedf m a y  
as o good one. Z'hitt rule warn expl&wii by Lord Kewyon, andl 
the ancienk rule restored, of excluding witnesses amly up= , two grounds, infamy and interest. I t  is stilI retained in some 
of our sister States, as to iflstr'umebts wllfch a;re rregotfable. 

In  this case the vendor was &live, and amenable to tbe process of 
the Cciurt; and i t  was urged that he himself should be sworn, 
and his deeclaratiohs be not received. Eut he is privy in estate, 
and' ih Taw, hi's declarations are those of the party -claiming 
uficYer Irim. If i t  be asked, Why not swear him? the answer is,+ 
the party likes Plfs declaratfons better. It is true, if he be now 
disinterested, eftlier partp map, if he chose, CaII him as a wit- 
new. 

\ 

This was m action of toover to recover the value af a mgo 
dave  narwd Peter, to whom both Plaintiff ayd ?-%endant mt 
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up title, under Joseph Hall. The Plaintiff gave in evidence B 
bill of sale made to him by Joseph Hall on 15 December, 1817; 
an'd the Defendant gave in  evidence a bill of sale made to him, 
by Jogeph Hall on the 5th of that month. I t  was alleged by 
the Plaintiff, that he had purchased the negro Peter from JOT 
seph Hall before 5 December, and that it was agreed 
between them at the time of the sale and purchase, that (151) 
they should meet on or about 15 December, when 
Plaintiff should give bond with security for the purcham 
money, and Joseph Hall should execute to him a bill of sale! 
and to prove this fact, he offered in evidence, among ather 
things, the declarations of Joseph Hall made between 5 and 15 
December. Hall  was alive and amenable to the process of the 
Court. The evidence was rejeded, and the Plaintiff nonsuited. 
A rule for a new trial was obtained, upon the ground that the 
evidence was improperly rejected. This rule was sent to thi@ 
Court. 

I 

HENDERSON, Judge : The declarations or confessions of tb 
person making them, are evidence against such person and all 
claiming under him by a subsequent title, and \for the plainest 
reasons. Truth is the object of all trials, and a person inter- 
ested to declare the contrary, is not supposed to make a state- 

, ment less favorable to himself than the truth will warrant ; at 
least there is no danger of overleaping the bounds of truth as 
against the party making the decldrations. I t  is therefore evi- 
dence against him, and his s~~bsequent purchaser stands .in his 
situation; for he cannot better his title by transferring it to anr 
other, or thereby affect the rights of those who have an interest 
in his confessions. During the time that Lord Mansfield pre- 
sided in the English Cdurls, a differeht rule prevailed, that no 
man should be heard either directly himself as a witness, by giv- 
ing his declarations in evidence to impeach an instrument to 
which he was a party, or to invalidate a title which he had 
passed away as a good one: thereby forming a new rule of ex- 
cluding witnesses. But the good sense of his successor restored 
the ancient rule, declaring that he knew of but two rules of ex- 
clusion, infamy and interest: and the rule observed in  Lord 
Mansfield's time is now entireIy exploded, except in some of our 
sister States, where it is retaiped as to instrnments which are ne- 
gotiable. 

But it is said, that the person whose declarations are 
offered, is entirely disinterested and within the process of (152)) 
the Court, and therefore should himself be sworn. There 
woukl be sorng wcieht in this objection, if  they weTe offered as; 
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%he declarations of a disinterested individual in those cases 
where such declarations are admissible, to-wit, in  cases of pedi- 
gree and boundary; for then the declarations would be inadmis- 
sible, if the higher evidence, the oath of the partv, could be had, 
I n  all other cases, except those of pedigree a n 8  boundary, the 
declarations of disinterested individuals are inadmissible; for 
they are nothing but hearsay. I n  this case, they are offered as 
scorning from a Pr ivy in Estate, and therefore, in Law, from the 
party himself; for the privy completely represents him, so that 
the question whether the person be now disinterested to declare 
'the truth, and is amenable to the process of the Court, does not 
.affect the point now under consideration. 

I t  is asked, Why not swear him? The answer is, The party 
likes his declarations better. H e  may, from some motive, vary 
!his statement; and the party offering this evidence is alone t o  
judge. I t  is true, if he be now disinterested, either party may, 
i f  he cl~oose, call him as a witness. The evidence was improp- 
e r ly  rejected, and the rule far a new trial lriust be made abso- 
Jute. 

Cited: Johnson v. Patterson, 9 N.  C., 184; Satte~white v. 
'Hicks, 44 N. C., 108; Magee v. Blankemhip, 95  N.  C., 568; 
ShalgCer v. Gaynor, 117 N. C., 24. 

~(153) THE STATE v. JOHN WITHEROW. 

From Rutherford. 

.On a conviction for perjury in Rutherford County two reasons were 
assigned in arrest of judgment. 1st. That the indictment did 
not charge t4at the oath was taken in Rutherford County. 2d. 
Nor that the evidence was given to the Court, or the Court and 
Jury, but to the Jury only. 

'The fimt reason overruled, f3r the indictment charges "that he the. 
said A. B. on 16 April, in the year aforesaid, in the county 
aforesaid, came before the said C. D. Judge as aforesaid, and 
then and there before the sarcl C. D. did take his corporal oath." 
The part of the indictment immediately preceding, states that 
C. D. held the Court as Judge at that term, in Rutherford 
county: the same County is inserted in the caption of the in- 
dictment, and there is none other mentioned in any part of it. 
The words "then and there" refer to 16 April and to the County 
of Rutherford. 

The second reason overruled, for the indictment charges that the 
oath was taken before the Judge, and the evidence was there- 
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upon given to the Jurors. This is the proper way of stating 
the oath, 1st Because evidence given was on a n  issue to be tried 
by a Jury. 26. I t  is agreeable t o  the most approved forms of 
indictments for perjury committed on the trial of a n  issue. 

The  oath is taken before the Court, but the evidence is given to the 
Jury, and the crime consists in  giving false evidence to  them I .  in  a material point in issue. 

This w a s  a n  indictment f o r  per jury,  a n d ' s o  m u c h  of the  in- 
dictment  a s  relates t o  t h e  points decided i n  th i s  case was  as fol- 
'lows, to-wit : 

"STATE OF XOBTH CABOCINA-Rutherford County. 
"Superior Court of Law, third 'Moriday after the fourth Monday of 

September, 1817. 

"The Jurors for the  State upon their'oath present, that  a t  a Supe- 
rior Court of Law opened and held for the County of Rutherford, 
on the third Monday after the fourth Monday of March, in  the year 
of our Lord one thousand eight hundred and sixteen, there was a 
case which came on to be tried between the State of North Caro- 
l ina and John Oliver, Plaintiffs, and Elijah Patton, Defendant, i n  
a n  action of debt to  recover the penalty of forty pounds of the said 
Defendant, for having loaned a sum of forty dollars by said De- 
fendant, to  one John Witherow, and for having received more than 
the legal interest thereon by the said Elijah Patton from the said 
John Witherow; and the said Elijah Patton before the term last 
above mentioned, did plead that he owed nothing to the 
Plaintiffs i n  said suit: Whereupon the same issue came on (154) 
to  be tried a t  the term last above mentioned, on the sixteepth 
*day of April, in  the year of our Lord one thousand eight hundred 
and sixteen aforesaid, before the Honorable D u n ~ a n  Cameron, then 
being-one of the Judges of the Superior Courts of Law in and for 
t h e  State of North Carolina, and then and there having competent 
power to hold said Superior Court in the County of Rutherford afore- 
said, and to t ry causes therein, and also a Jury of good and lawful 
men, then and there sworn to t ry the issue aforesaid, between the 
said State of North Carolina and John Oliver, Plaintiffs, and the 
said Elijah Patton, Defendant. And the Jurors aforesaid, upon 
their oath aforesaid, do further present, that John Witherow, of the 
County of Rutherfod,  not having the fear of God before his eyes, 
bu t  being moved and seduced by the instigation of the Devil, and 
contriving and intending unjustly to  aggrieve the said Elijah Patton, 
t h e  Defendant above named, and wickedly to procure a verdict 
t o  go against him for the penalty of forty pounds aforesaid, on the 
issue so joined as  aforesaid, he the said John Withwow, on the six- 
teenth ctay of April, i n  the year aforesaid, in  the County aforesaid, 
came befod  the Said Duncan Cameron,. Judge a s  aforesaid, and then 
gnd there before the said Duncan Cameron, l ie the%aid John Withe- 
row; did take his corporal oath upon the Holy Gospel of God, to 
speak the truth, the whole truth, and nothing but the truth, of and 
upon the premises in  the said issue so joined as  aforesaid, the said 
Duncan Cameron, Judge as  aforesaid, then and there having compe- 
tent  power aria authority to tominister said oath to  the said John 
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Witherow in that behalf, and the said Joha Witherow so being 
sworn as aforesaid, falsely, carruptly, wilfully, wittingly, knowingly 
and maliciously, did say, depose and give in evidence to  the Jurors 
of said Jury, so as aforesaid taken between the parties aforemid, in 
substance and to the effect following, &c." 

The defendant was convicted, and two reasons were assigned 
in arrest of judgment. 1st. That it is not stated that the oath 
was taken in Rutherford County. 2d. That it is not charged 
that the evidence was given to the Court, or to the Court and 
Jury, but to the Jury only. These reasons were overruled, and 
the Defendant appealed. 

TAYLOR, Chief-Justice: The first reason is answered by the 
statement in the indictment, which charges the Defendant with 
taking the oath, ('he the *said John Witherow, on 16 April, 

in the year aforesaid, in the County aforesaid, eame be- 
(155) fore the said Duncan Cameron, Judge as aforesaid, and 

then and there before the said Duncan Cameron, he the 
mid John Witberow, did take his corporal oath, &c." The part 
of the indictment immediately preceding, states that the same 
Judge held the Court that term in Rutherford County: the 
same county is inserted in the caption of the indictment, and 
there is none other mentioned in any part of it. The words 
"then and there," must consequently refer to 16 April and to 
the County of Rutherford. 

With tespect to the second reason: the indictment, after stat- 
ing that the oath was taken before the Judge, he having com- 
petent power to, administer the same, proceeds to charge that the 
Defendant did depose and give evidence to the Jurors. This 
way of stating the oath is the proper sne;  1st. Because 'the evir 
dence given was on an issue joined between the parties in the 
axit; and it is ealled evidence, because thereby the point in 
issue is to be made evident to the Jury. 1 Inst., 283. 2d. I t  ic 
agrdeable to the most approved forms of indictments for per- 
jury committed on the trial of an issue. The oath is taken be- 
fore the Court, but the evidence is given to the Jury;  and the 
erime consists in givinq fabc evidence to them in a material 
point in issue. I t  is the edusive province of the Jury to de- 
cide upon the facts in issue, and rherefore the evidence is given 
'to them to enable them to decide. Whence it follows, that the 
charge in the indictment is true in point of fact, as well as tech- 
nically correot. 4 Wentw., 273. The repons in arrest must be 
overruled. 



, (a& 
I h  on demise of JAMES WHITTED and ATTILIA his wide 8:. 

SAYUBL WILLIAMS. 

From F~anblim 

 de devised his laads to his son Henry, his daughter Peggy, and the- 
child his wife was then engient with. as tenants in commoa;, 
and declared that on the coming of age of his son Henry, it 
should be at: his option to have the land sold' or not; if sold, 
&e money a~isiag thesefrom was to be equdly divided' between 
him and the athw two children: and the executor qras author- 
ized to sell the lands, if Henry shoyId- wish it, and divide the- 
money. 

A. died in 1793, and his wife 'soon afterwards was delivered of a 
daughter who shortly thereafter died. The widow married,. 
and had (issue, a daughter named Attilla. Peg* &ed ih Hay, 
1796, and Attilia was born in September EoPowiilag. Ifieary, on 
arriving at  age in 1807, sold t.he land; Attilia now claim@ 
one-fourth part of the lands, and brought an ejectment against 
Henry's aTienee. Pending the suit, the executor executed a 
conveyance to Henry's aideme. 

Attilia is not entitled to recover any part of the lands, whatever. 
right she may have twa share of the money for whi'ch they were- 
sold; nor can the Court in this action take any notice of her- 
qlaim for a share of the rents which accrued before the sale. 

The Court here would direct the Defendant to pay the costs of this 
suit, i f  a question upon that point had been submitted; but, as 
it is not submitted by the case sent up, no decision here can be. 
made on it. 

This was am actiom of ejectment brought to try the title which. 
_ the lessors of the PIaintiff claimed to one undivided fourth part 

of a traot of land situate i n  Franklin county. John Hinchen, 
h i n g  seized of the land, made and published, in writing, his last 
will duly executed to pass his real estabes, and therein &vise$ 
the land in questicm "to his son Henry Bar t in  Kinehen, his 
daughter Peggy Kinehen,, and the ehild his wife was then en- 
sient with, as tenants in common ; and declared that on the com- 
ing of age of his son H e n ~ y  Martin, i t  s6ouId be at  his pption 
to have the land sold or'not ; if sold, the money arising there- 
from was to be equaliy divided between him and the other two. 
children; and the executors were empowered to sell the 
land, if He~ry  Martin should wish .it, and to divide the (257) 
money." John Kinchen died in  December, 1793, and 
shortly after his death his widow was delivered of a child, who* 
was named Lucretia, and who soon thereafter died. The widow- 
t b ~  intermarried with William Nasb, by whom she had isslue, 
A%til&a, wiife of the lesser of the te!aintifl. Peggy Kinchen died: 
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on 9 May, 1796, and ~ t t i l i a  Nash was born in September fol- 
lowing. The third of the land to which Lucretia was entitled 
wnder the demise, having upon her death bechme vested in 
Henry Martin and Peggy, James Whitted now claimed up011 
-the death of Peggy one-fourth of the land, in right of his wife 
Attilia, as one of the heirs at law of Peggy Kinchen; and also 
claimed one-fourth part of the rents which had accruccl since 
Peggy's death. 

Henry Martin Kinchen, on arriving at age, conveyed ihe land 
to the defendant on 29 August, 1807, and the executor of John 
Kinchen executed a conveyance to the Defendant after the 
'bringing of this suit. 1t.was submitted to the Court to decide 
whether -the lessors of the Plaintiff be entit1etLto secgv,er. 

HALL, Judge: I n  this action the Court cannot decide the 
da im which the lessors of the Plaintiff set up for a share of .he 
rents; and as to the claim which rhey set up for one-fourth par1 
~f the land, the Court -must give judgment for the Defr~danr. 
"The testator directed his executor to sell his land, if his sou 
Henry Martin, on his arrival at age, should wish it. The acting, 
executor has conveyed the land to the Defendant, in colzforrnity 
with the wishes of Henry Martin after his arrival at age. The 
Defendant, therefore, holds the lands under the will of John 
Kinchen, the devisor, who was the rightful owner of them, and 
the Plaintiffs cannot recover them, nor any part of Ihern. 
Whether they be entitled to any part of the monyy For ~111ich 
the land was sold; will be decided when the questio:l shall be 

properly submitted to the Court. I t  cannot be decidcd ill 
(158) this action of ejectment. I t  is said, in the argument, 

that as the deed wasl made to the Defendant since the in- 
stitcution of this suit, the Plaintiff is entitled'to dadages for the 
trespass, although he cannot recover the land. Thir Court 
would, no doubt, so decide, were that point submitted; but, as it 
is not submitted, we cannot undertake to decide it. 

---- 
) 

43.59) 
The Administrator df R. STALLINGS v. the Executors of GARRETT 
, GOODLOE, and the Executors of GARRETT GOODLOE v. the 

administrator of R. STALLINGS. 

From New Hamover. 

Sules concerning bills of review. It is prodded by the third of 
Lord Bseon's Ordinances, that no bill of review shall be'admitted, 

124 



MAY TEEM, 1819. 

. or any other new bill to change matter decreed, except the de- 
cree be first obeyed and performed: as if it be for land, that the 
possession be yielded; if it be for money, that the money be. 
paid; if it be for evidences, that they be brought in: and so in. 
other cases which stand upon the strength of the decree alone. 

His fourth ordinance provides that if any act be decreed to be done, 
which extinguishes the party's right at the common law, a s  
making an assurance or relief, acknowledging satisfaction, can- 
celling bonds or evidences, and the like, those parts of the 
decree are to be spared until the bill of review be determined: 
but such sparing is to be warranted by public order made in  
Court. 

Peculiar circumstances have induced the Court to make exceptions 
to the rigid enforcement of the third ordinance: as, * 

1. Where the party would swear that he was unable to perform the 
decree, and submit to lie in prison until the matter was determ- 
ined on the bill of review. 

2. Where the party had been in prison for twenty years, and swore 
that he was not worth forty pounds sterling, besides the matter 
in question, he was allowed to bring a bill of review, without 
paying the costs decreed in the original case. 

3. Where a large sum of money was decreed to be paid, the Court 
permitted the party to bring a bill of review on giving good se- 
curity to perform the former decree. 

Thus far the Courts have gone in England. In this State, a party 
has been allowed to bring a bill of review upon its being shewn 
to the Court that he was insolvent. 

The Courts here will adopt the mild rule, where the party is able to 
perform the decree, of permitting him to bring a bill pf review 
upon his making secure the party who obtained the decree. 
This rule will best comport with the condition of our country 
and our mode of doing business in Courts of Equity. 

The facts in  this case are set forth in the following opinion 
of the Court. 

TAYLOR, Chief Justice: The two cases between these 
parties are  branches of the same transaction, of which I (160) 
have endeavored to form a connected view by looking into 
the whole of the record, and extracting from it a statemeir~ 
upon which the judgment of the Court must be given. 

Garrett Goodloe was appointed guardian to Riddick Stallinga, 
. a minor, who died soon after he came of age, when Shsdrach 

Stallings administered upon his estate, and petitioned against 
the executors of Garrett for an account and settlement of the 
guardianship, about sixteen years ago. The executors answcvcd. 
A reference was made to the Master, whose report was set asid- : 
a second reference was made and, no exceptions being taken tcr 
the report, a decree was made conformably to i t  at  October 
term, 1814, for the sum of $1,209. 
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The exw&or~, &en obtained an iniun&ian, which was dis- 
g o l d  na the cowiing im of the answer, in %he f2oant d Equity 
%r New Hanover, and the dec~ee of dissohtion was afterwards 
confirmed in this Court. The executors in April, 1817, fled n 
petition to repiew th3 decree, to which the administ~ator of Rid- 
dick Shallings pleailed, that the decree had not baen performed; 
atnd that oase, upon the sufficiency of fhe plea, was transmitied 
to 'this Court, and is one of the two cases now pending here be- 
tween the parties. 

I n  the meantime, execution issued against the executors, who, 
in March, 1818, 0btained.a supensedeas from a Judge, upon an 
affidavii which stated, in substance, the same facts which formed 
the groun8 of €he ,petition to review. Shadaach Staliings, the 
administrator, met this with a counter affidavit, and a motion to 

'dismiss the supeiwedeas: or if i t  shoald be continued, acn ordw 
%hat the exemutor d~ou'ld give security f o ~  the payment of the 
judgment, OF that the property levied upon should be forthcom- 
ing in the event of the supersedeas being dismissed. The motion 
to dismiss the supersedeas, and for the security, was directed to 
be sent here; and t'hat forms the second case. 

There is nominally a hhird case on the docket between 
(161) the parhies; but it is in .reality a part of the first, being 

an assignment of the errors on which the executors al- 
lege the decree mght to be reversed. , 

I t  appears to me that a decision on the plea must unavoidably 
,decide the question on the supersedeas; for if the plea be sus- 
tained, the amount of the decree must be paid by the executors, 
and the administrator is entitled to the effect of his execution. 
On the oontra~y, if the plea be overruled, the super-sedeas must 
be continued; in which event, it will be necessary to diepose of 
the other motion made by the administrator in relation to se- 
curity. I shall therefore proceed fo'consider the plea. 

The jurisdiction concerning orphans' estates was vested in 
the County and Superior Courts, to avoid the delay and expeme 
,incident to an application to the Court of Chancery, whiuh was 
then held in one place only by the Qomrnor and Gmncil. But 
3 is evident drom the law introducing this change, that the 
ipower of the County and Superior *Courts was intended to be 
.concurrent with €hat of the Chancery; the forms of practice in 
which were to be observed .in all cases where no change was 
made by the act. This appears from the preamble of the iaet of 
1763, ch. 5, from the 23rd and 94th sections, and from its %en- 

teral scope. 
4111 the khixa ,of Xmd Baeonk oordhancm (2 Bac. Wosks, 239'), 

-which were made nearly two !hundred p a r s  ago, it .is povided 
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thqt no bill of review should be admitted, or any other new bill 
. to change matter decreed, except the decree be first obeyed and 

performed; as, if it be for land, that the possession be yielded; 
if it be for money, that money be paid; if it' be for evidences, 
that the evidences be brought in;  and so in other cases which 
stand upon the strength of the decree alone. The fourth ordi- 
nance makes an exception of those acts which extinguish a 
party's rights at common law; such as making an assurance, or 
release, or the like; these are to be stayed till the hearing. 

I t  has been said by Lord Hardwicke ( 3  Atk., 35)) 
that these rules have never been departed from: But in (162) 
Willims v. Mellisli, 1 Qern. 117, the proceedings were 
o@ered to be stayed on a bill of review, if the Plaintiff would 
swear that he was unable to perform the decree, and would lie 
in  prison till the matter was determined on the bill of review. 
And in a subsequent case, the Plaintiff was allowed to bring a 
bill of review, without paying the costs of the original cause, 
upon making oath he was not worth 401. besides the matter in 
question. Id. 264. I n  Levil v. Darcy, 1 Chan. Gas., 42, the rule 
of the Court was pleaded to a bill of review, that the Plaintiff 
ought first to have brought the money into Court; but the Court i 

said they would dispense with the rule upon his giving good 
security. These cases seem to shew the present practice in the 
Court of Chancery in England, and i t  follows from them, that 
the rule may be dispensed with under the circumstances of each 
case; that the decree must either be performed, security given 
for its performance, or the party must swear he is unable to do 
either, and surrender himself to jail till the bill of review be de- 
termined. But I am inclined to think, that an order for se- 
curity is made only under peculiar circumstances, as it is not 
noticed as a distinct exception to the rule in the modern books 
of practice; and ia the only case where I can find it mas made 
the decree was for a large sum of money. 

I t  is not easy to say what the practice has been in thi~l State; 
from the imperfect organization of the Equity Courts, they can 
stmcely be said to have acquired any fixed and stable rule of 
practice. I n  Spilbr's case, a motion td suspend the proceed- 
ings in an original cause was made, on filing a bill of review 
but overrvled by the Court, who admitted the rule as it is trans- 
mitted by Lord Bacon; and this decision was subsequently 
recognized in the case of Eewnon v. Williamson, 2 N. C., 350 
I n  the case of PannelE and Wife v. Taylor decided in this Court, 
the party was allowed to proceed with a bill of review, 
upon its being shewn that he was insolvent. The rule (163) 
which shall be established in this case, will probably reg- 
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ulate the practice in future; and upon a consideration of the 
state of society among us, and the mode of transacting affairs, 
influenced more by the periodical returns of agricultural gain, . 
than the constant circulation of commercial profit; the hasty 
manner in  which Equity business has been done; and the genius 
of our government, which should oppose no harsh, and fre- 
quently insuperable obstacles to the administration of justice, I 
am disposed to think the milder rule will be the most just one; 
and that if the party obtaining the decree is rendered secure in  
the event of a dismission of the bill of review, the inconvenience 
will be small, compared with that which will flow from the de- 
nial of justice, which a rigorous exaction of thy money will in 
many cases occasion. I t  will correspond too wlth the ordinary 
practice in  writs of error and appeals, and all other means by . 
which errors of fact or law are reviewed. I am, therefore, of 
opinion, that upon the executors of Garrett Goodloe giving bond 
with security, conditioned to prosecute the bill of review, 
they may proceed with it, in  the discretion of the presiding 
Judge: and that the plea in this case be overruled, but 
without costs: that the supersedeas be continued until the next 
term of New Hanover Superior Court, when i t  ought to be dis- 
missed. 

(164 

Den ;in demise of THOS. MIDFORD and wife v. HODGE HARDISON. 

From Martin. 

As an adverse possession alone will not take away a right of entry, 
it shall not have this effect when under a title which is commoll 
to the Plaintiff and Defendant; the intendment of law being 
in such case, that the Defendant's entry was for the benefit of all 
entitled as co-heirs. 

Where both parties claim by descent from the same common ancestor, 
a color of title, by virtue of such descent, cannot be set up by one 
against the other, whatever may be the effect of a descent in any 
other case. 

Ezekiel Moore, being seized of the land in  question, devised 
the same before 1784 "to his three daughters, Rosanna, Celia 

and Elizabeth, and their heirs, share and share alike." 
(165) These daughters were his only children. Celia died since 

1784, intestate and without issue ; Elizabeth also died in- 
testate and without issue, but whether before or since 1784 did 
not appear. The widow of Ezekiel Moore, the testator, inter- 
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-- 

married with . . . . Collins, by whom she had issue the wife of 
Thomas Midford, the lessor of the Plaintiff. Rosanna Moore, 
who survived her sisters Celin and Elizabeth, entered upon the 
land, claiming it adversely to a11 persons, and put into posses- 
sion thereof the present Defendant as her tenant, who had more 
than seven years' possession before the institution of this suit- 
The Jury found a verdict for the ddendant; and a rule for a 
new trial being obtained, upon the grounds, 1st. That the posses- 
sion was without color of title; and 2d, That as between 00- 

heirs, the possession of one &all not be deemed adverse to that 
of another. The case was sent to this Court. 

TAYLOR, Chief-Justice : This case arises upon a will made be- 
fore 1784, by which the testator devised the land to his three 
daughters, Rosanna, Celia and Elizabeth, his only children, t~ 
be equally divided between them and their heirs, share and 
share alike. That these words created a tenancy in common, 
and that the daughters took by a purchase under the will, wilI 
not admit of any doubt. Com. Dig. Assets B. 4 Cruise, 147, 
Powell on Devises, 440. 

I t  follow$ that, upon the death of one since 1795, her. 
share would descend to her brothers and sisters of the (166) 
half blood, as well as the whole blood, to those on the 
maternal side, as well as those on the paternal side, and whether 
they were born since the death of such sister or before it. The 
descent upon Rosanna of the share of either of her sisters, can- 
not amount to a color of title, so as to make her seven years' pos- 
session bar the entry of the Plaintiff's Iemor, because such title 
was claimed in common, and was not adverse. As an adverse 
possession alone will not take away a .right of entry, neither will 
it, when under a title which is common to the Plaintiff and De- 
fendant ; the intendment of law b . h g  in such case, that the De- 
fendant's entry was for the benefit of all entitled as co-heirs. 
Where both parties claim by descent from the same colhrnon 
ancestor, a color of title by virtue of such degcent, cannot be set 
up by one against the other, whatever may be the efXect of a de- 
scent in any other case, which the Court does not decide. Let 
the rule for a new trial be made absolute. 

New Trial. 
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DANIEL KILLIAN and wife v. JOHN WATT. 

From Iredell. 

Assumpsit by husband and wife for services rendered by the wife 
before marriage. Statute of limitations pleaded, and the cover- 
ture of the wife replied. The wife had served the Defendant for 
four years, without making any contract in  express terms for 
compensation. The service continued until the marriage, at 
which time she was more than twenty-one years of age, and no 
settlement took place between her and the Defendant. More 
than three years expired after the marriage before the bringing 
of the suit. The statute bars the action; for in  whatever way the 
hiring be considered, the  cause of action accrued to the wife be- 
fore marriage, and her subsequent coverture could not stop the 
running of the statute. 

J f  the hiring was from year to year, then the year's service ought to  
have been completed, before any right of action could accrue. 
If before the end of the year the contract had been altered, so 
that  the services were to be paid for pro rata, the wife was then 
sole and of full age. If the contract might be put an end to a t  
the option of either party, the wife put a n  end to it  by the mar- 
riage, and a t  that time she was of full age. Upon the first sup- 
position, no cause of action for the last year ever existed: upon 
the two last, a cause of action accrued to a person who was under 
no disability, and more than three years have elapsed since i t  
did accrue. 

This was an action of assuinpsit, brought by the Plaintiff and 
'his wife, to recover compensation for services rendered by the 
latter, and a negro girl belonging to her, to the Defendant. The 
statute of limitations was pleaded, to which the coverture of the 
wife was replied. I t  appeared in evidence, that Killian's wife 
and her negro girl, had served the Defendant four years without 
making any contract in express terms for compensation. The 
service continued until the marriage, at which period, Mary 
Killiah was more than twenty-onz years of age, and no settle- 
ment took place between the parties. The marriage was cele- 
'brated at the house of the Defendant, where Mary Killian at 
that time resided. More than three years had expired after the 
marriage before the bringing of this action. The Court iu- 

structed the Jury that the hiring must be considered as 
(168) a hiring from year to year, and that the statute of limi- 

tations had run upon the three .first years. That as to the 
last year, if the marriage took place within the year, or before 
its expiration, the Plaintiff could not recoper, unless his wife 
"quit the service with the Defendant's consent; but if that year's 
service were compIete, even for a day, the statute had began to 
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HOOVEB v. CLARK. 

run, and consequently barred the Plaintiff. The Jury found 
for the Defendant, and the Plaintif? moved for a new trial, on 
the ground, that although the cause had been once tried in the 
county, and once in the Superior Court, the point as to its being 
a hiring from year to year, had not been made by the Defend- 
ant, but was raised for the first time by the Judge in his charge 
to the Jury-That the Plaintiff was thereby surprised, and an 
opportunity should be afforded to him of shewing what was the 
true character of the hiring. Tha motion for a new trial was 
sent to this Court. 

TAYLOE, Chief-Justice : If the cause of action had accrued to 
the wife after she came of age, and before her marriage, the 
statute began to run, and the subsequent coverture could not 
stop it. No deduction can be made from the facts in this case, 
which will, in point of law, entitle the Plaintiff to a new trial. 
For if the hiring was from year to year, and ,nothing was posi- 
tively agreed on between the parties, then the year's service 
ought to have been completed before any right of action could 
accrue to the Plaintiff's wife. But if such a contract had been 
made, and before the end of the year, put an end by the consent 
of the parties, and a new one made, by which the services were 
to be paid for pro rata, the wife was then of full age and sole. 
I f  the contract might be put an end to at the option of either 
party, the wife put an end to it by the marriagd, and at that 
time she was of full age. Upon the. first supposition, no cause of 
action for the last year ever existed. Upon the two last 
a cause of action accrued to a person who, at the time (169) 
was under no disability; and more than three years have 
elapsed since i t  did accrue. So that whichever way i t  be viewed, 
the verdict was right. 

No Error. 

I JACOB HOOVER v. JOHN CLARK'S ADMINISTRATORS. 

From Randolph. 

Action of covenapt on'a deed, in which the Defendant set forth "that 
in consideration of 441. to him paid, he had sold to the Plaintiff 
a note of hand upon John Arnold for 501. given by him to one 
Macshan: And if there should any thing fail in the recovery of 
the note, or if Arnold should pay it in paper money without al- 
lowing the depreciation, then and in that case, the Defendant 
obliged himself to make the same good to the Plaintiff; or if 
Arnold should be allowed a receipt by one Dix to him for 181. 
the Defendant obliged himself to make it good." 
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TWs covenant -*ends to the solvency of Arnold, and the object of it 
was to secure the Plaintiff against his insolvency, the allowance 
of the depreciatioi and the receipt of Dix. 

The words "if any thing should fail in the recovery of the said 
note," point to a complete indemnity to the Plaintiff, if from any 
'cause he should not receive the amount of the note: they mean 
not only that a judgment should be obtained, but that the moneg 
should be paid. 

A "recovery" signifies, in legal contemplation, tbe obtaining of any 
thing by judgment or trial at law. 

This was an action covenant brought to recover damages for 
a breach of the covenants contained in the following deed, 
to-wit : 

"Know all men by these presents, that I, John Clark, of Randolph 
County and State of North Carolina, for and in consideration of the 
sum of forty-four pounds, hard money, to me in hand paid, by Jacob 
goover, have bargained and sold him one note of hand upon Joha 
Arnold, Esq., given by him to Nehemiah Macshan, for fifty pounds, 
Virginia money; now if there should any thing fail in the recovery 
of the said note, or if the said John Arnold should pay the said note 
with paper money, without allowing the depreciation, then and in 

that case, I do oblige myself to make the same good to the 
(170) said Hoover; or if the said John should be allowed a receipt 

given by William Dix to him for eighteen pounds, paper 
money, I also oblige myself to make it good. Witness my hand and 
seal, this 11 Ap-il, 1793. 

JOHN CLARK. CSEAL.]" 

The declaration assigned for breaches, 1st. That Jacob Hoo- 
ver, (without his default) did entirely and absolutely fail in 
the recovery of the said note, or any part thereof, from John 
Arnold; and that John Clark had not, although often requested, 
made the same good to him, nor indemnified him 'for the loss 
which he had sustained thereby. 2. That upon a settlement 
with John Arnold, he was obliged to allow, and did allow to 
Arnold, the receipt given by William Dix to Arnold for eighteen 
pounds, paper money, which ClarL, although requested, had not 
made good to Hoover. 

Upon the trial, the Court non-suited the Plaintiff, on the 
ground that the covenant! did not extend to the solvency of Ar- 
nold, but only 6htbat a judgment should be obtained; that the de- 
preciation should be allowed, and that the ~eoeipt of B x  should 
not be available. A rule for a new trial being obtained, i t  was 
sent 'to t h i ~  Comt. 

PAYEOR, Chief Justice : The words in the oovenant declared 
aim rare, "now if anflhing s h d d  fail in the recovery df the said 
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note, or if the said Amold should pay the same in paper money, 
without allowing the depreciation, then and in that case, I do 
oblige myself to make the same good to the said Hoover; or if 
the said Arnold sho~~ ld  be allowed a reeeipt given by William 
Dix to him, far eighteen pounds, papex money, I; do oblige my- 
self to make it good." I f  wordr mlght. have been selected to 
express more clearly thaintent of Clark, to secure the Plaintiff 
against the insolvency of Arnold in relation to the note, yet 
such intention may be fairly inferred from the terms employed. 
Xt mu1d @em sttpange that the parties should provide against 

' 

the depreciation of the mone , by an undertaking of Cla~k's to 
make it good, and yet the $ laintiffs be content to take 
the risk of Arnolds' inability to pay any part of the (171) 
gum. The undertaking respecting the receipt of Dix, 
admits of the same observation, and would, under any other 
eonstmation than that contended for by the Plaintiff, betmy 
a strange caution and' anxiety as to the parts of a sum intended 
to be secured, when the whole is left at risk. But the words "if 
anything should fail in the recovery of the said note," point to 
a complete indemnity to be afforded to the Plaintiff, if from 
any cause he should not receive the amount. A judgment is of 
no mare value than a note, and a covenant that a judgment 
shall be recovered, seems an useless undertaking, unless it be 
also meant that the money shall be paid. If Clark had under- 
t&e,n simply Por the recovery, without anything mole, the legal 
oonstruction would have been, not only that a jjndgment should 
be obtained, but that the money should be paid. But he has 
not merely stipulate4 for the recovery of the judgment, but of 
the note. A recovery signifies, in legal contemplation, the ob- 
taining of anything by judgment or trial at law. Coke Litt., 
154. The recovery of the note must, therefore, signify the ob- 
taining of the money due upon it, by means of a judgment. I n  
my view of the covenant, the apparent intention of the parties 
is borne out by a technical interpretation, in which all the 
words are satisfied by an effective meaning. The non-suit must 
be set aside. 

Reversed. 



(172) OBED WOOD y. THE EXECUTORS OF JOSIAH WOOD. 

From Pitt. 
Money betted on a horse-race is'deposited with a stake-holder to be 

delivered by him to the winner of the race. The stake-holder 
pays over the money, after notice from the loser of the race not 
to do so. The loser is entitled to recover the money from the 
stake-holder-for 

The act of 1810, ch. 14, declares, "that every promise, agreement, 
note, bill, bond, or other contract, to pay, deliver, or secure 
money or other thing, won or obtained by wagering or betting 
on horse-race, or to pay or secure money or other thing, lent or 
advanced for that purpose, shall be void." 

In all cases of this sort, the equity is, Who has the money? Is i t  in 
the hands of the party to the illegal transaction? Or is i t  in 
the hands of a person not a party? If in the hands of a party, 
the money cannot be recovered, provided i t  were paid to him 
by the consent of the other party; because both parties are 
equally criminal, and there can be no reason why he who parted . 
with his money voluntarily, shall have it back. To his case 

. both maxims apply. "In pari delicto metior est conditio possi- 
dentis!' And "Volenti non fit injuria." 

But if the money be in the hands of the stakeholder, or he has paid 
it over after notice not to do it, the person who made the deposit, 
shall recover it back; for ,as in the first case, the party who has 
voluntarily paid over the money, cannot rest his claim to re- 
cover it upon a moral foundation, so in this, the stake-holder 
cannot rest his claim to retain it upon a moral foundation. Be- 
tween him and the party making the deposit, there is no moral 
turpitude, and while the money remains in his hands, it belongs 
to the party that lodged it there. 

1n'an illegal transaction, money may always be estopped whilst in 
transitu to the party entitled under such illegal transaction. 

I n  October, 1817, the Plaintiff and one Causey agreed to  
run a quarter race for an hundred dollars. The money was 
deposited in  the hands of the Defendant's testator, as a stake- 
holder. The race was run, and the horse of Causey came out 
ahead; but the Plaintiff alleged the race was not fairly run, 
and forbade the stakeholder from paying over to Causey, the 
money. H e  tendered to Causey a bond with security to keep 
him indemnified, and demanded the return of his deposit. The 

stakeholder paid over the money to Causey after receiv- 
(173) ing the notice, and this suit was brought to recover the 

amount of the Plaintiff's stake. f 

The  Judge before whom this case was tried, charged the 
Jury ,  that i t  was necessary for the Plaintiff to prove on1 
the stakeholder was forbidden to pay over ,$he money, to 6 ausey, that 
and that  the Plaintiff demanded his deposit; that as to  the 
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fairness or unfairness of the race it was entirely immaterial. 
. The Jury found a verdict for the Plaintiff, and a rule for a 

new trial was obtained upon the ground of misdirection by the 
Court. This rule being discharged, the Defendant appealed to' 
this Court. 

Gastonj for the Plaintiff. 

TAYLOR, Chief-Justice: This action was brought to recover 
the amount of a sum betted on a horse race, and deposited with 
the Defendant's testator as a stakeholder. The sum was paid 
over by him to the supposed winner of the race, after notice 
from the Plaintiff not to do so: and the contract being illegal 
under the act of 1810, the question is, Ought the Plaintiff to re- 
cover? Where money has been paid on an illegal transaction 
in which both partiks are equally criminal, it cannot be recov- 
ered back; for there is no reason why he who parted with his 
money freely, should have it again. Volenti no% fit injuria; 
and the law in such cases esteems the condition of the Defend- 
ant, the most eligible, not on account of any superior merit he 
has to the plaintiff, but because the latter cannot build his 
claim on a moral foundation. This principle is distinctly recog- 
nized in many cases, and recently in Hauser v. Nancock, 8 
Term, 575, and Edgar v. Fowler, 3 East., 222. And the first 
case, also proves, that where money, deposited on an ille- 
gal wager, has been paid over to the winner by the con- (176) 
sent of the loser the latter cannot afterwards maintain 
an action against the former, to recover back his deposit. But 
the law is different where the action is brought against a stake- 
holder who has the money still in his possession, or has paid it 
over after notice not to do so. The distinction is taken in Cot- 
ton v. Thurland, 5 Term, 405, where the Plaintiff was permitted' 
to recover a stake deposited by him on the event of a boxing 
match; and the latter case does not stand unsupported, for its 
authority has been admitted and confirmed in a recent case of' 
Smith v. Bickmore, 4 Taunt., 4'77; which was an action brought 
by a person who deposited in  the hands of a stakeholder, a sum 
of money, as a wager on the event of a boxing-match, between 
himself and another; and he was allowed to recover the same 
from the stakehplder, having demanded it before it was paid 
over. I n  that case, Sir James Mansfield observes, "The law h 
got into sad confusion by contradictory decisions respecting ille- 
gal contracts. But this case seems made for the express pur- 
pose of confirming Cotton v. Tlzurla.nd. I n  that case, there 
was a doubt about the event, exactly as in this case; and the 
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Court thought the money might be reoovered against the stake- 
holder. Now this is a case, not of an action against one of the 
parties to the wager, but against a stakeholder; therefore it is ' 
different from the cases of actions against underwriters to re- 
cover back preminms paid on illegal contracts. Whatever may 
be the illegality of the contract, the stakeholder is no party to 
it, and as long as the money remains in the hands, he ought to 
be accountable to some one for i t ;  there can be no justice in 
his claim of detaining it. The question between a party and 
the stakeholder, is susceptible of views and consideratioss, whiah 
do not attach to it between the, parties themselves. To both of 

the latter the law refuses its aid, on principles of publio 
(177) policy. It cannot nphold the winner, for that were ti, 

enforce a void contract, and repeal an act of Assembly: 
I t  will not assist the loser against him, because he has volun- 
tarily parted with his money: And, as bath parties have vio- 
lated the law, it win not trouble itself to alter the condition in 
which they have placed themselves. A stakeholder received the 
deposit to be paid over to the winner, and the authority givm 
him, is countermandable at any time before the payment i b  

made. The money may be stopped 1:a transitu to the person ell- 
titled to receive it. 3 East., 225. The Court think the Jury 
were properly instructed. 

No Error. 

Cited: Bridges v. McNe8, 51 N. C., 313. 

(178) 
JOHN VANHOOK and others v. JOHN ROGERS' EXECUTOR. 

Fmm Person. 

qestator lent to his son Littleton three negroes, and directed his 
executor to hire them out and apply the hire to the support of 
Littleton during his life, and after his death, to divide the ne- 
groes, and their increase, among his son Bird's children, as 
they should asrive at age. He then directed, that all the re- 
mainder of his estate should be sold by his executors, and, after 
paying debts, &c., be equally divided among his son Bird's chil- 
dren, as aforesaid. 

Bird had several children born after the death of the testator, in the 
life-time of Littleton, and before Bfrd's eldest child arrived at 
age. And a questicsn arose, whether these after-born children 
were entitled to distributive shares of the property included in 
the residuary dawe of the will. 
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Held, that they weye entitiled equally w&h the child~en born before the 
testator's death. All the children of Bird are entitled, wlno wexe 
livbng at the time the groperty ought to  be divided; that time 
is, after Littleton's death, and when Bird's eldest child arrives at 
age. Both events must happen before a division, and the Court 
will postpone a division until the happening of the latest event, 
in order to  embrace a greater number of children, in conformity 
with the ~rinciples goweruing the Court in marriage settlements. 

Where a fund is to be divided under a will, persons claiming the fund 
under a general description, are entitled, if they can bring them- 
selves within the description. 

Where property is given to the children of A, and no time is fixed 
for a division, it is divisible by the will, at the testator's death, 
although the execukor's must, by lam, hold it for two years for 
the Wenefit of creditors;.and oalf children born at the time of - 
the testator's death, or in ventre sa mere, are entitled. 

John Rogers, by his last will, "lent to his son Littleton 
Rogers, one bed and furniture, and three of his negroes, Esther, 
Ned and Let; and directed his executor to hire out said negroes 
yearly, and apply the hire to the support of his son Littleton, 
during his natural life; and the overplus, if any, he directed - .to be yearly applied. towards the suppo-rt of his son Bird's fam- 
ily; and after the death of Littleton, the said negroes, with 
their increase, to be equally divided between his son. Bird's 
children, and their heirs, as they should come to lawful 
I I  age." I n  another clause of the will, the testator directs (179) 
that "all the remainder of his estate should be sold by 
his executor, and, after paying his debts and a small legacy, be 
equally clivided among his son Bird's children. as aforesaid." 

This petition was filed by the children of Bird Rogers, who 
were born at  the time of the teetators death, to reeoxer from 
the executor, the property bequeathed in the residuary clause 
of the will. The executor pleaded, that there were born to the 
said Bird Rogers, in  lawful wedlock, after the death of the 
said testator, other children, to-wit, Richard, Rebecca, John, 
James, Sarah, &c., who were not made parties to the petition; 
and prayed judgment of the Court, whethe? he was bound to 
make any further answer. I t  did not appear in the case, wheth- 
e r  Littleton Rogers was dead, or whather the eldest son of Bird 
Rogers was of full age, before the birth of the after born ohil- 
dren. I t  was referred to this Court to decide, whether the chil- 
dren of Bird Rogers, born after the death of the testator, were 1 

entitled to any share of the residue. 

HENDERSON, Judge: Persons claiming under a general de- 
scription .in a will, are entitled, if they oan bring themselves 
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within the description, when by the will of the testator, a fund' 
is to be divided. Therefore, where property is given to the 
children of A, and no time is fixed .for a division, it is divisible 
by the will at the testator's death, although the executor must by 
law, hold it for two years, for the benefit of creditors. Of 
course, only those children born at the time of the testator's 
death,'or ii ventre sa mere, are entitled. If any after period be 
fixed by the testator, those who answer the description at that 
period, will take; and there is a strong baning in favor of 
children, to lay hold of any circumstances to postpone the time 

of division, to embrace all the ahildren, in conformity 
(180) with the principles governing the Comt in marriage 

settlements, and, in the meantime, to allow maintenance 
to the children, if necessary. This brings us to the question, 
When is the residue in this case, to be divided? And this de- 
pends on the time the negroes are to be divided, and the effect 
of the words "as aforesaid," in the residhary clause. 

The negroes are to be divided after Littleton's death, and' 
when thc eldest child of Bird shall arrive at full age; that is, 
Littleton must be dead, and Eird's eldest child must be of full' 
age. They are not divisible until both happen; the most re- 
mote, therefore, determines the time of division. Then the 
residue is to be divided, as aforesaid; that is, as the negroes are, 
at the same time and in the same manner. B'y this means, the 
greater number of children will be Iet in, and' the testator's 
bounty more equally shared. We may suppose the testator in- 
tended this fund to be divided when Bird's eld'est child shoula 
arrive at full age, regardless of the fact of Littleton's death or  
life; because this fund is not included in the bequest to Little- 
ton for life, and therefore no necessity of postponing it until 
his death should happen. But this supposition would be to 
make, not expound the will. I t  is possibIe he might have so in- 
tended; but he has said otherwise, by directing it to be divided' 
as .aforesaid, which cannot be satisfied' without dividing it in 
the same manner, that is, among the same persons, which might 
not be the case if different periods were fixed on for the division. 
The question in this case is then answered: the children born 
subsequent to the death of the testator, are entitled. But to\ 
make the plea good, it should have been stated' or averred in it, 
that the children were born before the d'eath of Littleton, o r  
before the eldest child of Bird arrived at full age; in other 
words, before the time of division; for, on that fact dependP 
their claim, and on their claim, the validity of +he plea. I n  its 
presentrdress, thezplea is bad :.and' the .Defendant, must answer. 
But were the case before this Oourt, an. amenclment would be 
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permit ted;  f o r  it i s  evident t h e  petition was  brought to 
try t h e  right of t h e  af terborn children regardless of the (181) 
time when  born ;  whether  before o r  a f te r  t h e  two periods 
before mentioned a s  t h e  t i m e  of division. 1 

Cited: Fleetwood v. Fleetwood, 17 N. C., 224;  V a n  Hook v. 
V a n  Hook, 2 1  N.  C., 590, 7; Petway zr. Powell, 22 N. C., 312; 
Mears v. Mears, 26 N.  C., 197. 

JOHN BEARD v. JOHN A. CAMERON. 

From Bladem. 

Section 20 of the  Constitution provides, "that in  every case, where- 
any officer, the right of whose appointment is, by this Constitu- 
tion, vested in  the General Assembly, shall, during their recess, 
die, or his office, by other means, become vacant, the Governor 
shall have power, with the advice of the Council of State, to fill 
up such vacancy, by granting a temporary commission, which 
shall expire a t  the end of the next session of the General As- 
sembly." 

The Honorable Samuel Lowrie, one of the Judges of the Superior 
Courts of Law and Courts of Equity, died during the sitting of 
the General Assembly in 1818. And after the adjournment of 
the General Assembly, the Governor, with the advice of t h e  
Council of State, granted a temporary commission to the Hon- 
orable Blake Baker, to fill the vacancy occasioned by the death 
of Judge Lowrie. 

Unaer this commission, Judge Baker held the Superior Courts of 
Law and Courts of Equity, in  one of the Judicial Circuits; and a 
writ being returned before him, a t  the Superior Court of Law 
for Bladen7County, the Defendant pleaded to the jurisdiction of' 
the Court, setting forth the above facts, and "prayed judgment 
if he ought to be compelled to  answer to the Plaintiff, i n  h i s  
said plea," &c. The Plaintiff demurred, and the demurrer was 
sustained, and the Defendant ordered to answer over; for, 

I t  is  a strange and incongruous position, that a n  answer can be re- 
quired to be given by a man, whether he be a Judge, which' 
answer he cannot give unless he be a Judge. 

I t  is true, the extent of the  jurisdiction of all Courts, is  settled by 
the Courts themselves: but in all such cases, there is a Court, 
competent to  decide, and i t  is called upon to decide, not whether 
it  is a Court, but the extent of its jurisdiction. 

The plea contradicts a fundamental maxim, that  no man shall be a 
Judge in his own cause. The law wisely presumes that no one in 
such a situation can give a righteous judgment: and if, as  the 
plea assumes, Mr. Baker was .incompetent to  hold a Court, still' 
less was he competent t o  decide whether he  could adjudge in! 
this particular case. 
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The object of the pleadings i n  this case, was to get the opi* 
ion of the Caurt wpoh the question, whether, whem a Judge 

of the Superior Courts of Law and Courts of Equity, 
(182) (whose appointment, by the Conetitutlon, is vested in  

the General Assembly) dies during the  sitting of the 
lCeseral Assembly, the Governor has the power, with the advice 
,of the Council of State, to fill up  the vacancy occasioned by his 

. ' ,death, by granting a temporary commission; section 20 of the 
Constitution having declared, that  the Governor shall have 
such power, where the death happens during the recess of the 
General Assembly. 

The plaintiff brought a n  action on the case, and the Defend- 
ant  filed the fallowing Plea, to-wit : 

"And the said John A. Cameron in lais own proper person oolnerr 
am3 &fen& the w ~ o n g  and injury, and says, that this actbn is, coram 
noa judice: that there i~ no Superior Court of Law now in session 

?in the eomty of Blaaen; that a Judge, legally and co~stitutiiwally 
appointed, is a constituent part of a Superior Court @f Law f ~ r  said 
smnty, and that the said Blake Baker, Esq., has not been legally and 
~nstitukionally appointed a Judge of the Superior Court of Law and 
Equity of the State of North Carolina aforesaid; and that the said 
Blake Baker, Esq., is not one of the Judges of the Superior Courts 
of Law and Equity af the State aforesaid, and that he has no au- 

-thority to hold the Superior Court of Law of said caunty, and to 
preside in the same as Judge; and that he has no jurisdiction over 
said action, nor any authority to receive any plea or make any order, 

I -or give any judgment in, touching, or concerning the same; and 
-this the said John A. Cameron is ready to verify, and, therefore, ap- 
prehends that the said Blake Baker, Esq., will not, nor ought to 
take any cognizance of the action aforesaid here depending against 

-hfm. &c. Therefore he Dram .fudgment, if he ought to be Com~dled 
-to answer to the said ~iaintiff in-his said plea here depending. 

J. A: CAMERON." 

This Plea was sworn to ;  azld the Plaintiff replied as follows, 
to-wit : 

"And the said John Beard saith, that the said Hon. Blake Baker 
*ought to take cognisanee of the action aforesaid here depending 
again& the said J. A. Cameron; and that the said Defendant ought 
to be compelled to answer over to the said Plaintiff in his said 
action here depending; hecause the Hon. Samuel Lawrie, late one 
of the Judges of the Superior Courts of Law and Equity of the State 

,+of North Carolina, died during the recess of the General Assembly 
of the State aforesaid, afid his E+ml&ncy John Branch, Governor of 

*the State aforesaid, with the advice 09 the Gouhcil of State aforesaid, 
Lsmd a temporary commission, beari'ng date the . . . . day of 

(183) . . . . 1818, (which cbmrnission will not expire anti1 the end 
of the next seSsion of the Generd Assembly of the State afore- 

tsaid, which next session, will not commence until the tHkd Monday 
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af the ensuing month of Nwamber,) to the said H a .  Bake  Bakw,, 
to fill the Vacancy oowimed by the dwth of the m i d  late Ban. 
$amuel Lowie, ;themeby &wing Do the said Ha. B1&e EMW, dm- 
ing the term aforesdd, al l  the ?powers a d  adhwities of a Judge o f  
the ;Sapmiar Courts of Law and Equity of the State aforesaid, which 
gives him full power and authority to hold the Superior Court for- 
the county of Bladen a t  this time, and gives him jurisdiction over the. 
aForesaid action; and this the said John Beard' prays may be en- 
quired of by the county. 

JAMES J: MACKAY, 
For the Pladrutiff.'' 

T o  this Replication the Defendant rejoined: 

"And the said John A. Cameron, as  to the replication of the said' 
John Beard to the said plea of him, the said J. A. Cameron, saith,. 
tbat the General Assembly of the State of North Carolina commenced 
its annual session for 1817 on the third Monday of November i n  said 
year, a t  the city of Raleigh, in the State aforesaid, being the time- 
and place prescribed by law for said session; and that the said Qen- 
eral Assembly continued in session until 24 December in the said 
year, when the said General Assembly adjourned sine die about 10 
o'clock A. M. of said &ay; and the late Hon. Samud Lowrie, one of- 
the Judges of the Superior Courts of Law and Equity of the State- 
aforesaid, died on 22 December, 1817, aboyt the hour of 8 o'clock 
A. M. a t  his residence in the county of Mecklenburg, about 150 miles. 
from the city of Raleigh aforesaid, and that the Hon. Samuel Lowrie 
died, and the offioe of Judge which he held as aforesaid became va- 
cant during the aforesaid session of the General Assembly, and that 
sufficient time elapsed between the death of the said Samuel Lowrie- 
and the adjournment sine die as aforesaid of the said session of the 
said 'General Assembly of the State of North Carolba as aforesaid,.. 
for the said General Assembly to have known and been informed 
of the said death of $he Hon. Samuel Lowrie, and consequent vacamy 
of the said office pf Judge, and to have appointed a successor of the 
said Hon. Samuel Lowrie to fill said vacant office befhre the time o r  
their adjournment sine die as aforesaid; and that the said Hon. 
Samuel Lowrie did not die, nor the said office of Judge which he helc a 

as aforesaid become vacant, b r i n g  the recess of the said General . 
Assembly; but the said Gqneral Assembly was in session a t  the- 
time of said death, and that his Qxcellency John B~anch, Governor 
of the State aforesaid, with the advice of the Council of State, had- 
no authority to issue to Blake Baker, Esq., a temporary commission 
to .fill the said vacancy accasioned by the said death of the 
said Hon. Samuel Lowrie, until the end of the next session (184) 

L of the said General Assembly; and if such commissian bad 
been issued by the Governor, with the advice of the Council of State,- 
i t  is an usurpation of power, not delegated to them, or either of 
them, by the people 'of North Carolina, is  in violation of the express 
words and in ooatraven-tion of the spirit ,of the Constitutiun of the 
State aforesaid, and )at warfare with the genius of her repwblicm 
institutions; and that the @aid ,Blake Baker, Esq., Bas not the au- 
thority oT a Judge of the Superior CouPts of Law and' Equity df the. 
Stake aforesdd; and that he has no authority to hold the Superlor 
W r t  mf Law #far the county af a h d e n  d o r e s ~ i d ,  or. t@ pmid'e in *he. 
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same as Judge; and that he has no jurisdiction over the said action, 
nor any authority to receive any plea or make any order, or give 
any judgment in, to, or concerning the same; and of this he the said 
John A. Cameron puts himself upon the country, &c. 

J. A. CAMERON." 

To this Rejoinder the Plaintifi demurred, and the Defend- 
ant having joined in demurrer, the case was sent to this court. 

HENDERSON, Judge: I t  is, to my mind, a very strange and 
incongruous proposition, that an answer is required to be given 
by A. B. whether he be a Judge, which answer he cannot give 

-unless he be a Judge. I plead that you are not a Judge; a . 
Judge alone can decide the plea; and I call on you to decide. 

"This certainly cannot be the way of testing Judge Baker's ap- 
,pointment. The wtly is very simple, but it is not for this Court 
to point it out. I t  is said that the extent of the jurisdiction of all 

%Courts is settled by the Courts themselves. phis is true: but 
then it must be remembered that in all such casea there is a 
Court competent to decide; and it is called upon not to decide 
whether it is a Court, but the extent of its jurisdiction. The 
plea must therefore be overruled. 

TAYLOR, Chief-Justice : This is a plea filed by the Defendant 
in person, objecting to the right in the late Judge Baker to 
hold the Superior Court of Bladen as the Judge thereof, on the 

.ground that the Judge whose place he was appointed to supply 
died during the session of the General Assembly; that the 
Governor and Council can supply only such vacancies, in the 

judicial department, as occur during the recess of the 
(185) General Assembly; and that, consequently, the appoint- 

ing and commissioning of Judge Baker were unauthor- 
. ized by the Constitution. The pleadings are drawn out to con- 
siderable length, but it is deemed unnecessary to recite them, or 
to examine their sufficiency in point of form; because the ob- 
. jection intended to be made is presented in an improper shape; 
the effect of assuming a principle wrong in itself, and building 

.on a foundation radically defective. 
The Defendant prays judgment if he ought to be compelled 

to ahswer to the Plaintiff in his said plea here depending. 
'Whom does he ask to pronounce thia judgment? The person 
who is asserted by the plea to be constitutionally incompetent 
to render any judgment. If the person holding the Court were 
not a Judge duly authorized and rightfully commissioned, he 

-could render a judgment in no case: none of his acts or pro- 
Vceedings could possess a judicial character, or be capable of 
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JETEB v. LITTLEJOHN. - 
effecting, in any shape, the rights or property of the citizens. 
I t  must be nugatory then, to propound to the person assuming 
this authority, a question involving his competency to decide; 
for  that were to ascribe to his decision an authority which the 
very statement of the question denies it to possess. If he were 
to decide that he is a Judge, and proceed to try the cause and 

-give final jud,pent, no efficacy could be imparted to such judg- 
ment by his decision: i t  would be ipso facto a nullity, in one 
case as well as in the other, and no act of his could give it the 
force 01 res adjudicata. The highest evidence of the opinion 
of a person acting in the character of a Judge, that he has a 
right to do so, is exercising the functions of the office. This 
has already been given; and the strength of such evidence is 
not increased by his particular opinioa to the same effect ex- 
pressed, or a plea to the jurisdiction. 

The plea, however, contradicts a fundamental maxim of all 
laws, that no man shall be a judge in his own cause. This is, 
in an especial manner, the cause of the person called upon 
to decide i t ;  for, if the power he exercises be an usur- (186) 
pation, he is indictable for a misdemeanor, and subject 
to fine and imprisonment. I t  is not'necessary to say to what 
extent he would be liable to individuals injured by his acts, or 
to the public for executing the laws ,involving capital punish- 
ment. I t  is enough for the principle of this case to show, that 
Mr. Baker could not answer the question submitted to him by 
the plea, without deciding on his own amenability to a prose- 
cution. The law wisely presumes that no one in such a situa- 
tion can give a righteous judgment; and if, as the plea as- 
sumes, he Kas incompetent to hold a Court, still less was he 
competent to decide whether he could adjudge in the particu- 
lar case. The plea must be overruled, and the Defendant 
answer over. 

Cited: S. a. Hall, 142 N. C., 714, 717. 

JETER AND JETER v. LITTLEJOHN'S. EXECUTORS. 

From Granville. 

A bond was given before the revolutionary war for a certain sum, 
proclamation money. During the war a tender of the debt was 
made in paper money, but before the paper money depreciated. 
In 1798, application was made for payment, suit was instituted 
and judgment recovered. The Defendants at law filed their bill 
in Equity, to be relieved from the payment of interest, from the 
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time of the tender to the time application was made for payment 
in 1798, and charging io their bill that they knew not where the 
bond was, until this application for payment was made. 

Complainants are entitled to be relieved against the interest, from 
the time of tender to the demand for payment: for at the time 
the tender was made, paper money was a legal tender, and it 
had not depreciated. 

A plea of tender can be supparted at law, only by the Defendant's 
bringing into Court the money he admits to be due: and this 
is required that the Plaintiff may have the immediate bendt 
of the sum so paid in. 

Complainants prayed in their bill to be relieved against the 
payment of interest upon a bond given before the revolu- 

tionary war, and on which a tender had been made in 
(187) paper money before its depreciation. The bill charged, 

that Samuel Jeter, the father of Complainants, some 
time before the revolutionary war, executed to Young, Miller 
& Go. his writing obligatory, for the sum of 2591. proclama- 
tion money, with a condition underwritten, that said writing 
should be void on his the said Samuel's paying on or before a 
particular day therein mentioned 1291. 6s. like money. That 
the said Samuel in 1777 or 1778, after the bond became due, 
tendered the sum due on said bond to Robert Bell, the known 
agent of the firm of Young, Miller & Co., and who then had 
the bond in his possession: that the tender was made in paper 
money, then the currency of the State, and not depreciated; 
that Bell refused to receive the money so tendered: and most 
of the partners of the firm being British merchants, shortly af- 
terwards withdrew from the State, in consequence of the hostili- 
ties then existing, and remained abroad until the dose of the 
war: that the said bond was taken away by them, or left here 
in a place unknown to the said Samuel. That eamuel Jeter 
died about 1796: that no application was made to him for pay- 
ment, after the tender made by him in 1777 or 1778. That in 
1798, application was made to Complainants for payment, and 
they were sued as executors de so% to r t ,  of the said Samuel, 
and judgment obtained in Hillsborough Superior Court at Octo- 
ber Term, 1801. The bill prayed, that the Plaintiffs at law 
might be enjoined .from enforcing payment of interest upon 
the sum mentioned in the condition of the bond, from the time 
of the tender to the time application was made to Complain- 
anits for pay'ment, in 1798. 

An injunction was awarded agreeably to the prayer of the 
bill; and George Alston and William Li'ttlejohn, the surviving 
partners of Young, Miller & Co. put in their answers, and ad- 
mitted that Robert Bell was the agent of the &rm, denied any 
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knowledge of the tender charged in the bill, and contended that 
if any such tender were made, it was at a time when the paper 
money had greatly depreciated, and that Complainants 
ought to have availed themselves of the plea of tender in (188) 
the trial at  law. 

Upon the hearing of the cause, an issue was submitted to 
the Jury, Whether Samuel Jeter did tender to Robert Bell, 
agent of the firm of Young, Miller & Go., the sum actually due 
on the said bond, or offered to pay the same; and if so, at  what 
time? The J u r y  found that Samuel Jeter did make such a 
tender, and made i t  before any depreciation of the paper cur- 
rency took place. I t  was referred to this Court to say what 
decree should be made in  the case. 

BY THE COURT.-A plea of tender can be supported at law 
only by the Defendant's bringing into Court the money he ad- 
mits to be due; and this is required, that the Plaintiff may 
have the immediate benefit of the sum so paid in. But the rea- 
son of the rule altogether fails, when money has so notoriously 
depreciated as to have become of no value. I s  i t  probable that 
the Plaintiff would, in such a case, take the money out of 
Court? Or is it reasonable that a debtor slmuld ire required to 
preserve i t  through a long period of such civil con~rnlsion as 
that which occurred after the tender was madfa? 'Tllis, the find- 
ing of the J u r y  has fixed at a period anterior to any deprecia- 
tion, and therefore the loss ought not to fall on the complain- 
~ n t s .  The Court is clearly of qinion,  that the Complainants 
are entitled to a deduction of the interest from the time the 
tender was made until a demand for payment was made, of 
which an account was to be taken by the Master. 

Cited: Tate v. Smith, 70 N .  C., 687. 

KINCHEN NORFLEET v. DANIEL SOUTHALL. (189) 

From Gates. 

Bill for the specific execution of a contract. A and B, having at 
their joint expense, built a set of mills, A agreed to convey to B, 
his moiety of the mills, upon B's paying to him, the sum which 
the mills cost him; and it was further agreed, that four persons, 
then named by the parties, should determine this sum. A then 
declared, that he would no longer be responsible for any damage 
the mills might sustain, he being no longer the owner of any 
part of them; and B proceeded and expended considerable sums 
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in improving the mills. The arbitrators met, and were unable 
to agree ir. opinion, as to the sum which the mills cost A, who 
refused to have an umpire chosen. The bill prayed that A 
might be decreed to render an account of what the mills cost 
him, that he might receive that sum, and execute a conveyance 
to B. The bill dismissed; because, 

I t  seeks to enforce an agreement which the parties did not enter 
into; their agreement being, that B should pay to A, the sum 
which the arbitrators should determine, and not the sum which 
A should state in account, or that the Master should find upon 
taking an account. 

Where a reference is made to several persons, the concurrence of 
all is necessary, unless it be expressly agreed in the submission, 
that a less number may make the award: and, as either party 
may revoke the authority given to the arbitrators in common 
cases before an award, so either party may refuse to have an 
umpire chosen, where the arbitrators disagree. 

Here the arbitrators were to settle the price of the purchase; this 
price is an essential part of the contract; the Court cannot sub- 
stitute itself for the arbitrators, where a substantial thing is 
to be done by them. The Court will not even divide an estate, 
where the parties have selected particular persons to do it; for 
it is a personal confidence which cannot be reposed in others 
against the will of its authors. 

The bill in  this case was filed to enforce the specific execution 
s f  an agreement, alleges to have been entered into between the 
Complainant and Defendant. The parties having built a saw 
and grist mill on Bennett's creek, at  their joint expense, it was 
agreed that Southall should convey his title thereto to Norfleet, 
upon NorfleetsJ paying to him the sum which the mill had coqt 
him: and it was further agreed that four persons then named' 

should determine what sum Southall had thus expended. 
(190) When the agreement was made, Southall declared in  thc 

presence of witnesses, that no part of the mill belonged 
to  him, and that he would no longer be responsible for any 
-damage i t  might sustain : upon which Norfleet proceeded to oom- 
plete the mill at  his own expense, in doing which he disbursed 
a considerable sum. The arbitrators chosen by the parties, met 
upon the business, but were unable to agree in  the estimate of 
the sum expended by Southall, who rejected every proposition 
to refer the matter to an umpire to be chosen by th;: arbitra- 
tors, or to another set of arbitrators; or to make a, title upon 
being paid the cost of the mill. The bill prayed that Souihall 
might be decreed to render an ac'count of what the mill cost 
him, and to convey his title to the moiety of the mill, npon re- 
ceiving the amount so expended. 

To this bill the Defendant demurred, and the question aris- 
ing upon the demurrer was sent to this Court. 
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TAYLOR, Chief-Justice: I t  is a general rule that an agree- 
ment, to be specifically enforced, should be certain and defined, 
and be proved or admitted to have been concluded by the par- 
ties. But the objection to this bill. meets us i n  limino, that the 
agreement sought to be enforced, was never entered into by the 
parties. The bill prays that the Defendant may be compelled 
to convey on being paid the money he has expended in building 
the mill; whereas, his contract was that he would convsy, upon 
four persons, then named by the parties, ascertaining what it cost 
him. The parties would not take upon themselves to ascertain 
the price of Southall's moiety, but selected certain individuals 
to determine it, in whose probity and skill, in the suljject re- 
ferred to them, they had full confidence; and there is no rcason 
to infer that they were willing to transfer this confidence t o  any 
others ; for the arbitrators were nominated without al- 
lowing them to choose an umpire, in the event of a dis- (191) 
agreement, or making any for such a case. So that the 
legal consequence was, that the question referred to the arbi- 
trators could not be determined. unless they were unanimous 
in their judgment; it being very clear, that where a reference is 
made to several persons, the concurrence of all is necessary, 
unless it be expressly provided for in the submission that a less 
number may make the award. I n  substance and effect, then 
Southall's agreement was "not that I will sell you my share of 
the mill upon your paying me what it cost; but I will sell it to 
yoy, p~ovided four certain persons, to be named by us, unite in 
their judgment and opinion as to what it cost. If they do not 
concur in opinion, there is no contract between us." The p y -  
ties have made an effort towards contracting, which has termi- 
nated in an inchoate agreement: and if this Court were to di- 
rect a reference to the Master, or any other person, to ascertain 
the price, and decree upon such a report, it would be making a 
contract for the parties, and then enforcing it. 

Suppose, before the arbitrators had met, either party became 
dissatisfied with the agreement they had made, for any rea- 
son, good or bad, it would have been perfectly competent for 
either to revoke the authority of the arbitrators; and if they 
had proceeded to make an award afterwards, the party revoking 
would not have been bound by it. Can it be less reasonable, 
that if the arbitrators make an unsuccessful attempt to estimate 
the price, either party may refuse to nominate an umpire, or to 
appoint other arbitrators? There may be as much reason, or 
more, to avail themselves of the locus perzitentae at the latter 
period, as at the former one. I t  is a right equally retained by 
both parties, since they have not surrendered it by the submis- 
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sion on the contract, and neither can compel the other to pro- 
ceed beyond the stipulation. 

But i t  is said, that the sale of Southall's moiety was com- 
plete; and that all the arbitrators had to do, was to as- 

(192) certain the price, which was a mere matter of account, 
within the power of any person who could calculate, and 

equally within the power of the Master in Equity. That it was 
not easily done, is demonstrated by the arbitrators not having 
been abIe to accomplish i t ;  and it cannot be doubted that they 
were selected with a circumspect view and calculation of their 
peculiar fitness for the task, and of their competency to derive, 
from local observation and experience, all the facts necessary to 
enlighten their judgment. If such persons were oppressed by 
the inquiry, it is utterly improbable that any one appointed by 
the Court would find it less embarrassing, or be able to conduct 
i t  in a manner more likely to lead to a satisfactory result. A 
price ascertained by persons chosen as these arbitrators were, 
would, it is probable, be a very different thing from a price, as- 
certained by a Master in Equity: and to compel Southall to 
convey upon receiving the latter, would be exercising an arbi- 
trary discretion, which this Court wholly rejects. I t  may not 
be difficult, in general, to set a price on anything which is the 
subject of sale, to estimate the value of a rent, to decide on the 
quality of a piece of merchandise, to settle the shares of gain 
and loss between partners; yet, when the parties have chosen 
arbitrators to do it, the whole current of authorities re- 
pels the interposition of this Court. Stronger reasons exist 
to prevent their interference in the particular case, to ascer- 
tain the costs of the mills; a task, which, according to the 
usual manner of conducting such business in this country, by 
persons doing the chief labor within themselves, as it is called, 
and with their own slaves, calls for a knowledge of a peculiar 
kind, and a familiarity with customs and practices, which 
change with the geographical limits of the State. The price of 
property is an essential article in the sale, and the books fur- 
nish no case or principle authorizing the Court to substitute 

itself for the arbitrators, where a substantial thing is to 
(193) be settled by them. 6 Vesey, 34. They will not do so, 

even to divide an estate, where the parties have selected 
particular persons to do i t ;  because it is a personal confidence, 
which, in the nature of things, cannot be reposed in others 
against the will of its authors. I n  short, the authorities of law 
are uniform on the subject, from the first trace that can be 
found in the books, down to the case of Milner v. Grey, 14 Ves., 
406; and the Court is of opinion, that there are stronger rea- 
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sons fo r  refusing relief i n  this case than appeared i n  that. It 
i s  satisfactory t o  perceive, that  before the ample discussion 
which the subject has recently undergone in  England, a great 
Judge i n  a sister State, had applied the powers of his vigorous 
intellect to i ts  elucidation, and discussed it i n  a manner the 
most perspicuous and convincing. 1 Wash., 295. The demurrer 
must be sustained, and the bill dismissed with costs. 

Cited: OaJGley v. Awdersom, 93 3. C., 112. - 

JOHN L. MILLER, by his Guardian WILLIAM MILLER, v. ROBERT 
H. HARWELL, surviving Executor of THOMAS MILLER, and 
against MARMADUKE JOHNSON. 

F r o m  Warren.  

Contribution between devisees and legatees.-Testator devised his 
lands to Fleming, an alien, and three negro slaves to his brother 
Thomas. He appointed Fleming and Harwell his executors, and 
gave them power to sell such of his property as they might think 
necessary for the payment of his debts. 

. The executors sold the lands, and applied the purchase money to 
the payment of Fleming's debts. The negro slaves bequeathed to 
testator's brother Thomas were then sold to pay the testator's 
debts. They were sold upon a credit, and purchased by the guar- 
dian of Thomas, in trust for him. The guardian gave his own 
bond for the purchase money. 

Thomas, the legatee, filed his bill against Harwell, the surviving 
executor (Fleming having died), charged him with s misappli- 
cation of the purchase money of the lands; that the lands were 
sold avowedly to pay the hebts of the testator, and if the money 
had been applied to this object, it would not have been neces- 
sary to sell the negroes. The bill prayed as against Harwell, that 
he be decreed to deliver up the bond which he had taken for 
the purchase-money of the negroes. 

The bill was also filed against Johnson, the purchaser of the lands, 
charging him with notice of the trusts of the will, and with 
connivance in the misapplication of the purchase-money; and 
prayed, as against- him, that if Complainant could not be other- 
wise relieved, he, Johnson, might be decreed to pay to Complain- 
ant the value of the negroes. 

To this bill the Defendants demurred, and showed for cause, that it  
appeared by Complainant's own showing, that he was not in- 
terested in the question made in the bill relative to the sale of 
the lands, or the proceeds of the sale, nor entitled to have the 
bond delivered up. The demurrer allowed, for 

The personal estate is primarily liable to pay debts; and although 
the teststor might have subjected any particular part of his 
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estate to this purpose, yet, in this case, he has not done so; he  
has given power to his executors to sell any part of the estate 
they pleased, to pay debts. This does not transfer to the real 
estate the liability of the personal to pay them; and, after the 
death of the debtor, the law directs the persoaaI estate to be 
exhausted, before the lands shall be resorted to for satisfying 
debts. 

The rule, therefore, does not apply in this case, "that where 
(195) one claimant has more than one fund to resort to, and 

another claimant only one, the &st cIaimant shall resort 
to that fund on which the second has no lien." In the life-time 
of the testator, creditors might sue out their executions against 
his real, as well as his personal estate; but after his death, the 
lands go to the heir or devisee, and the personal estate to the 
executor, and creditors cannot pursue the first untiI the Iatter 
be exhausted in satisfying their simple contract debts; and the 
bill does, not charge that Complainant's legacy was sold to pay 
specialty debts. The Court must, therefore, presume that i t  
was sold to pay simple contract debts only. Heirs and devisees 
cannot be sued in the first instance for such debts, and the lands 
descended or devised to them cannot be subjected to their pay- 
ment, except in the way pointed out in the act of 1784, ch. 11. 

If, then, the lands devised in this case had been sold, and simple 
contract debts paid with the proceeds, the devisees would have 
a right to call upon the legatee of the personal estate to make 
his devise good to him. 

But if the debts were specialty debts, Complainant could not stand 
in the place of specialty creditors, as against the devisee of the 
lands, because such a devisee is a s  much a specific devisee, as 
the specific devisee of a chattel. 

The principal rule in marshalling assets is, that when a creditor 
may resort to both the real and personal estate, and the legatee 
can only resort to the personal, if this be insufficient to pay both, 
the creditor will be confined to the real estate: or, i f  he has 
been satisfied out of the personal fund, the Court will permit 
the legatee to stand in his place, and receive satisfaction out 
of the real estate, to the amount taken from the personal. 

But this rule operates only where the real estate is charged with 
the payment of the debts or legacies, or where the creditor has 
a lien upon i t  except where the donee is heir at  law, an2 then 
against him, the lands will be liable to the specialty debts in 
case' of the personal estate. 

Fleming must be considered a devisee of the land; for an alien can 
take; for whose benefit he takes, is a question in which Com- 
plainant has no interest. 

The Complainant filed his bill i n  the Court of Equity f o r  
WARREN, against Robert H. Harwell, surviving executor of the 
laat will of Thomas Miller, deceased, and $gainst ;Marmaduke 
Johneon, and therein charged, 'that Thomas Miller, late of 
Warren County, departed this life i n  April, 1806, having made 
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and published the writing, his last will, of which he appointed 
Robert Fleming and Robert H. Harwell executors; who, after 
his death, proved the will in Warren County Court, and 
took out letters, testamentary. That the testator de- (196) 
vised as follows, to-wit: "I give and bequeath unto 
Robert Fleming, all my land which I now own; and also the 
property which I have in the store now occupied by Fleming 
and myself, to him and his heirs 'forever." 

"I give and bequeath unto my brother, John L. Miller, three 
negroes, Pompey, Cheyney and Clarissa, and their future in- 
crease to him and his heirs forever." 

"I will that all my just debts and funeral expenses be paid 
by my executors, out of m y  property, or t h e  money  a.risimg by 
t h e  sale of such as my executors m a y  deem necessary to  be 
sold." 

That the tract of land devised to Robert FIeming, contained 
five hundred acres, and the stock in trade bequeathed to him, 
amounted to fifteen hundred dollars: that Robmt Fleming was 
an alien, incapable of holding lands. 

That some short time after the death of the testator, James 
C. Brehon recovered a judgment against Robert Fleming and 
Marmaduke Johnson, in Warren County Court, for one thou- 
sand pounds, or thereabouts, sued out his execution thereon, 
and the money was about to be raised out of the property of 
Johnson ; to avoid which, and to indemnify Johnson against the 
payment of this money, it was agreed between Robert Fleming, 
Robert H. Harwell and Johnson, that the land devised to 
Fleming should be sold to Johnson for one thousand pounds or 
thereabouts; that in pursuance of this agreement Johnson dis- 
charged Brehon's judgment, and Fleming and Harwell, as 
executors of the last will of Thomas Miller, executed to him a 
deed for the land. That the parties pretended publicly, that 
this sale was made for the purpose of paying the debts of 
Thomas Miller: but in fact, it was made for no other purpose 
than to discharge Brehon's judgment, and to keep Johnson in- 
demnified. 

That in consequence of this sale, and the application of the 
purchase money to the payment of the .debts of Fleming, the 
debts of the testator were left unpaid. That Fleming 
soon afterwards died, intestate and insolvent. That (197) 
since his death, the creditors af Thomas Miller had sued 
Robert H. Harwell, the surviving executor, and recovered judg- 
ments to the amount of five hundred pounds and more; to sat: 
isfy which, the three negro slaves bequeathed to the Complain- 
ant, had been sold by Harwell, the executor, and purchased by 
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William Miller, guardian to the Complainant, at the price of 
$1,123 : That the said purchase was for the benefit of the Com- 
plainant, and that Wiliam Miller gave his own bond for the 
purchase money, payable on the - day of ---. The bill 
prayed that Harwell, the executor, might be decreed to deliver 
up to Complainant, William Miller's bond: that he and John- 
son might be decreed to pay to the creditors of Thomas Miller, 
their respective demands, at.least to the amount equal to the 
value of the land sold to Johnson, in order that such payment 
might be applied in exoneration of the specific legacy be- 
queathed to the Complainant: and that Complainant might 
have such other relief as in Equity he was entitled to. 

To this bill, Harwell and Johnson demurred, and, for cause 
of demurrer, shewed, that it appeared by the Complainant's 
own shewing, that he was not interested in the question made 
in the bill, relative to the land, or the sale or proceeds thereof; 
and that it appeared by his own shewing, that he was not enti- 
tled to have the bond of William Miller delivered up to him. 
They also answered and denied the fraudulent combination 
charged in the bill, relative to the Sale of the land. 

The case was sent to this Court, and the Judges were divided 
in opinion upon the questions arising on the demurrer. The 
Chief-Justice and Judge Hall being of opinion, that the de- 
murrer should be sustained, and the bill dismissed; and Judge 
Daniel, (who sat for Judge Henderson) being of opinion, that 
the demurrer should be overruled, and relief be decreed to the 
Complainant. 

DANIEL, Judge : The bill is filed by a specific legatee, 
(198) who claims to be placed in the shoes of the creditors of 

the testator, and to have reimbursed out of the sales of 
the real estate, the value of his specific legacy, which has been 
taken to satisfy their denzsnds. I t  appears from the case, that 
the testator gave to his executors, a general power to sell so 
much of his property as would pay his debts; and this must be 
taken as a charge upon all his estates, both real and personal. 
He then gave the Complainant a specific legacy of some ne- 
groes, and devised .his. land to Robert Fleming, an alien. He 
appointed Robert Fleming and Robert Harwell, his executors, 
who, b;y virtue of the power given to them by the will, and in 
their character of executors or trustees, sold the land to John- 
son, who had full notice of the trusts of the will. Johnson has 
not paid the purchase-money to the trustees, nor to the creditors 
of the testator. He has applied the money to the payment of a 
debt which the tr~~stee, Fleming: owed, and for which payment 
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he  was bound, as Fleming's security. He contends, that thie 
payment, being made by the consent, or at the request of the 
trustee, discharges him from all further liability. 

I will examine, 1st. Whether the complainant can be placed 
by this Court, in the situation of the creditors of the testator; 
and, 2dly, Whether he can sustain his bill against Johnson, 
under the partkalar circumstances of this case. 

1st. I t  appears that the creditors of the testator had a lien 
on both the real aszd personal assets, for the payment of their 
debts. The Complainant, who was only a specific legatee, had 
aot other lien, but on the specific property bequeathed to him. 
I t  is said by Lord Hardwicke, that "It being the object of a 
Court of Equity, that every claimant upon the assets of a de- 
&eased person, shall be satisfied, as far as such assets can, by 
any arrangement consistent with the nature of their respective 
claims, be applied in satisfaction thereof, it has been long 

-settled, that where one claimant has more than one fund (199) 
to rmort to, and another claimant only one, the first 
elaimant shall resort to that fund on which the second has no 
lien." 2 Atk., 446.. I Qes., 312. If, therefore, a specialty 
creditor, whose debt is a lien on the real assets, receives satis- 
faction out of the personal assets, aesimple contract creditor 
shall stand in the place of the specialty creditor against the real 
amets, 1 Bern., 455. 1 Eq. Ca. Ab., 144. 2 Vern., 763. 2 Atk., 
436; and legatees shall have the same equity. Ch. Ca., 117. 1 
P. Wms., 730. So where lands are subject to the payment of 
all debts, a legatee shall stand in the place of a simple contract 
creditor, who has been satisfied out of the personal assets. 3 P. 
Wms., 323. These authorities shew, that the Complainant has 
a right to stand in this Court in the place of creditors who have 
exhausted the fund set apart to satisfy him, and be reim- 
bursed out of that fund which the creditors might have re- 
sorted to, but which they have left untouched. 

2d. Has the Comp'lainant, under the circumstances set forth 
in the bill, and admitted by the demurrer, a right to call on the 
Defendant, Johnson, for satisfaction? I admit that where the 
trust is general, as, to pay debts, the purchaser, although he has 
notice of them, is not obliged to see the money applied. 1 Bro. 
Ch., 186. 2 Fonb., 148. But I hold the money should be paid, 
and without any collusion of the trustee to defeat the objQct of 
the trust. I t  is held, that purchasing from an executor shall 
never protect any person who has full knowledge that the 
money will be misapplied. 2 Br. Ch., 434. 4 Br. Ch., 125, 130. 
2 Vern., 616. 7 Ves., 152. Johnson has never paid the pur- 
chase money; or if he has, i t  was with a full knowledge of the 
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trust, and in direct violation of it. The payment of Fleming9% 
debt, to which he was,security, cannot screen him from paying 

the purchase money properly. I think the Complainant 
(200) has a right to resort to this money for satisfaction, and 

that the demurrer should be overruled. 

HALL, Judge: This case comes on upon a general demurrer. 
The bill does not state that any of the debts which the specific 
legacy of the Complainant was sold to pay, were specialty 
debts that bound the heir or devisee. I t  is therefore proper to 
examine the question, as if that legacy had been sold to satisfy 
simple contract debts only. What difference there might be in 
the case, ~rovided those debts had been due by specialty, and 
bound the heir and devisee, it is not necessary now to examine. 
Admitting the fact, that the debts discharged by the sale of 
Complainant's legacy, were simple contract debts, it cannot he 
successfully contended, that Fleming, the devisee, was bound to 
contribute, because, in this State, lands are bound for the pay- 
ment of debts of all kinds. I t  is true, that the statute of 5 
Geo. 11, ch. 7, as well as our own statute law, imposes upon 
lands that liability, and an execution taken out would subject 
them, as well as the persdnal estate, in the hands of any perso? 
who is the owner of both. But after the death of that person, 
the lands cannot be legally subjected to an execution issuing 
upon a judgment obtained against his executor or administra- 
tor. The executor or administrator has nothing to do with the 
land. I t  descends to the heir, or goes to the devisee; and 
neither of them can be divested of it without notice, without 
being made-a party to some proceeding instituted against him 
for that purpose. How this was done before the year 1784, 
OT whether any regular mode was pursued, does not appear. I t  
appears probable, that there was no regular mode; for the act 
of 1784, ch. 11, in its preamble declares, that "Whereas doubts 
are entertained, whether the real estate of deceased debtors, in 
the hands of heirs and devisees, shall be subject to the payment, 
of debts upon judgments obtained against executors or adminis- 

trators, in order to remove such doubts in future, and to 
(201) direct the mode of proceeding in such cases, be it en- 

acted, bc." The act then directs a scire facias to issue, 
to gi+e the heir or devisee notice, &c., and in the 5th section, 
power is given to the heir or devisee, to plead that the execu- 
tors or administrators. have aaets in theii. hands to pay the 
judgment, or have wasted or concealed them: and to have an 
issue made up to try that fact. I f  upon the trial of such issue 
i t  shall be found that #hey have aaaets, no judgment e m  be 
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pronounced against the heir or devisee, upon the wire facias. 
So that i t  is clear, lands cannot be made liable to the payment . 
of simple contract debts, except where there is no personal' 
estate in the hands of the executors or administrators. 

I t  would appear strange, then, to say that Fleming, as de- 
visee, should contribute to the payment of simple contract debts,. 
when the land devised to him was not answerable as long as? 
there was personal estate. Heirs and devisees cannot be sued, 
in the first instance, for simple contract debts. Lands cannot 
be subjected to the payment of such debts, except in the wap- 
pointed out by the act of 1784. The act of 5 Geo. 11, as wd!' 
as an act of 1777, makes lands liable: the act of 17S4, poirlts. 
out the mode of proceeding against them after the death of the- 
debtor. 

But, it is said, the executors in this case were authorixc4 by. 
the will, to sell any part of the estate they pleased, for the pay- 
ment of debts; and, as they thought proper to sell the land de-- 
vised to Fleming, the proceeds of that sale are liable to the pay- 
ment of debts, and therefore the Complainant is e d l e d  to 
recovw the full amount of his legacy, out of the proceeds of' 
such sale. On this part of the case, it is to be observed, that 
the testator himself might have subjected any part of his estate 
he pleased to the payment of debts: if he has not done so, the 
law will do it for him. I think he has not done so: for, by giv- 
ing the executors the power to sell the real estate, he has not 
transferred the liability of the personal estate to thr: p a p e u t  
of debts, to the real estate: in other words, the executors have. 
no%, by the will, power to ruin one legatee by selling his 
legacy, and place another in the full enjoyment of his (202)' 
legacy, because they do not think proper to sell it. The 
right of compelling contribution remains as it would, if o:re 
legacy was sold by execution and another not, which was 
equally bound for the debt. Let us then suppose, that the land' 
in question had been devised to A B, and not to Fleming, and- 
the executors had thought proper to sell it. Certainly A B" 
would have a right to call upon the legatees of the personal 
estate to make his devise good to him, because it had been . 
sold to satisfy debts for which it was not liable, but for which 
their legacies only, were liable. I f  this be correct, the money- 
for which the land was sold being in the hands of Fleming, is. 
where the law would place i t :  for, if that money had gone in 
disoharge of debts. the Complainant's legacy would be bound' 
to make it good. The reason why power is frequently given to* 
executors to sell property at discretion to pay debts, is, that 
they may not be tied down to the slow mode of proceeding- 
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pointed out by law, by applying to Courts for permission to sell 
property, when they shall be notified of debts existing against 
the estate. \ 

Another circumstance has been relied upon, and that is, that 
Fleming is an alien, and cannot hold lands. Whether he can 
hold lands or not until office found, I shall not enquire : I shall 
only refer, in support of the affirmative of the proposition, to 
'Qo: Lit. 2 B. 52 B., 129. Dyer 2 B. Powell on Devises, 316. 
10 Mod., 128. 7 Cranch, 619. I Mass., 256. Suppose, for 
the sake of argument, that the heirs at law are entitled: this 
suit is not brought by the Complainant in that character. I t  
aoes not appear who the heirs at law are. The bill is brought 
by the Complainant to compel Fleming to make good his legacy, 
which was sold for the payment of debts, or to contribute 
thereto. Whether the land be devised to an alien; if it be, 
whether the heirs at  law be entitled, or whether i t  escheats, 

matters not. I t  is not liable to the pa,yment of debts 
(203) until the personal estate be exhausted. Whatever view, 

therefore, I have been enabled to take of the subject, I 
am convinced the demurrer should be sustained and the bill 
#dismissed. 

TAYLOR, Chief-Justice: The facts forming this case are 
.shortly these. Thomas Miller died in 1806, having first made 
'his will, by which he appointed Robert Fleming and Robert H. 
Harwell his executors; both of whom qualified, and whom he 
*directed to sell such part of his estate for the payment of his 
debts as they might think proper. He  also devised to R. Flem- 
'ing, one of his executors, a tract of land in Warren County, and 
bequeathed to him his stock in  trade, to the amount of $1,500; 
,and to the Complainant, his brother, he bequeathed three ne- 
groes. After the death of the testator, Brehon recovered a 
judgment against Fleming, and M. Johnson, rw: his security, 
*for about one thousands pounds, and an execution issued, which 
would have been levied upon Johnson's property; to avoid 
which, he and the two executors made an agreement, whereby 
?he became the purchaser of the land for the price of one thou- 
sand pounds. This sale was ostensibly made for the purpose of 
-paying the debts due from the estate, but was, in  reality, the 
result of a combination between the executors and Johnson, to 
-&charge Brehon's judgment. The consequence of the sale was, 
to leave the debts unpaid, and to expose the Complainant's leg- 
acy, as the only fund out of which the creditors could obtain 
satiisfaction. This has accordingly been sold, to satisfy the 

.judgments against the executors, which the Complainant al- 
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MILLEE v. HARWELL. 

leges, ought to have been naid by the sale of the land. William 
Miller, guardian of the Complainant, became the purchaser of 
the negroes in trust for the Complainant, and gave his bond f o ~  
the payment of 'the purchase money. Fleming, who was a11 
alien, died soon after the sale, insolvent. The prayer of the 
bill is, that the bond of William Miller may be delivered up, 
and the Defendants decreed to pay such sum of money 
as the Complainant is entitled to. (204) 

The Equity relied upon in the bill, consists in this, 
that the complainant has lost his legacy, because the price of 
the land was not applied to the payment of the debts. To sup- 
port this ground of equity, it ought to be shewn that the land 
was liable to the payment of the debts, and that a specific lega- 
tee is entitled to call upon the devisee of the land, in exonera- 
tion of his bequest. If either no power had been given to the 
executors, to sell such property as they thought fit, for the pay- 
ment of debts, or they had omitted to exercise the power, the 
Complainant's legacy would have been first liable, and on that 
proving deficient, the creditors would have resorted to the land'. 
Had the debts been satisfied out of the Complainant's legacy, 
he could not stand in the place of the bond creditor, because 
the devisee of land is a8 much a specific devisee, as the speci6c 
devisee of a chattel. 3 P. Wms., 324. With less reason can 
such a claim bemade where simple contract debts have ex- 
hausted the legacy. The principal rule in marshaling assets is, 
that when a creditor may resort to both the real and personal 
estate, and a legatee can only resort to the personal, if that be 
insufficient to pay both, the creditor will be confined to the real 
estate: or if he has been satisfied out of the personal fund, the 
Court will permit the legatee to stand in his place and receive 
satisfaction out of the real estate, to the amount of what has 
been taken from the personal. 1 P. Wms., 679. But this rule 
can only operate where the real estate is charged with the pay- 
ment of debts or legacies, or where the creditor has a lien upon 
it, except where the donee is heir at law, and then against 
him, the lands will be liable to the specialty debts, in case of the 
personal estate. 3 Atk., 272. .Amb., 127. I n  this case, there 
is nothing stated in the bill whenci: it can be inferred that the 
debts were due by specialty, and it must be taken for granted, 
that they were not so. They have therefore been paid out of 
the proper and primary fund, and this would be a suffi- 
cient reason for refusing relief. But if the debts had (205) 
been due by specialty, contribution could not have been 
claimed against the specific devisee of land. I have considered 
Fleming as the devisee of the land, notwithstanding the state- 
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ment in the bill that he was an alien; and I believe the law LO 
be well settled, that an alien may take by devise, although there 
be some cases and dicta to the contrary. The question occurred 
'before Lord Hardwicke, in Knight v. Du PZessis, 2 Ves., 360. 
7 Cranch, 618, who said he did not remember any doubt or dig= 
tinction, made between a grant, conveyance, or devise to an 
alien; for an alien might take; the only consideration, there- 
fore, would be, for whose benefit. And this opinion is adopted 
by the modern writers on devises. Powell 31g. 3 Cruise, Title 
Devise. 

As the Complainant, then, wouid be entitled to no relief in 
this view of the case, it is to be enquired whether his claims are 
strengthened by the power given to his executors to sell, and 
the execution of the power by the sale of the land. The testa- 
tor has not placed the burthen of the debts upon any particular 
part of the estate; it is, therefore, left to the operation of law, 
and it was entirely in the discretion of his executors as to what 
part should be sold. Had they disposed of the Complainant's 
legacy for that purpose, he could have no claims against Flem- 
ing, as the cases cited prove: and it is difficult to imagine that 
Harwell and Johnson should be responsible to him, the one for 
selling, and the other for purchasing land, which was charge- 
.able with no claim, either of his or the creditors. Upon the 
-supposition of the combination charged in the bill, between 
Johnson and the executors, no one can call them to acount for 
the misapplication of the purchase money, who would not have 
an interest in the land if it had remained in Fleming's posses- 
sion till his death. Whether this would be the heir at law of the 
testator, of Fleming, or the Trustees of the University, claim- 
ing by escheat, it is not necessary to determine. The Com- 

plainant is announced only in the character of a specific 
(206) legatee, claiming satisfaction for his legacy. I t  is cer- 

tainly not to be approved.of, that the land should be sold 
avowedly to pay the debts of the estate, and afterwards, that 
the money should be apnlied to different objects; but if the 
transaction had been called by its true name, a sale for the 
benefit of Fleming, upon what. ground could it have been as- 
sailed? The devise was toahim: he was an inhabitant of the 
State, and a few years longer life and residence, would have 
entitled him to the rights of citizenship. I t  is altogether im- 
probable, that the State, or any person claiming under her, 
would have disturbed him in the enjoyment of the land, had he 
chosen to keep it. 

Long v. Shod, 1 P. Wms., 403, has been cited by the com- 
glainant's comsel, to show, that the specific devisee of land 
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should contribute with another specific legatee to the payment 
of debts. But in that case, both devises were derived from the 
same subject, which was separated into a fee and lease for 
years ; and a devisee of a term for years being as much a specific 
devisee, as a devise of lands in fee, to defeat either would equally 
disappoint the intent of the twtator: and the devisees were de- 
creed each to contribute in proportion to the value of the re- 
spective premises. But the deficiency was made tp fall upon 
the lands of inheritance, only so far as it arose from the pay- 
ment of specialty debts; as to the simple contract debts, they 
were chargeable solely on the leasehold. The case does not 

-prove anything towards establishing the point that the lands 
were bound to contribute in this case to the Plaintiff's legacy. 
Upon the whole, it appears to me, that the Defendants have , 
equal equity with the Complainant. The land has been ap- 
plied to the benefit of him to whom it was devised; and when 
the testator directed a sale for the payment of his debts, it is 
not to be presumed that he meant a sale of the lands, neither in 
point of law, nor according to the usage of the country, which 
is rather to pay debts with personal property; and the 
Defendants having the law in their favor, the bill must (207) 
be dismissed. 

Cited: Robards v. Washington, 17 N. C., 176. 

SAMUEL STRUDWICK et at. v. PASQUALE PAOLI ASHE AND 
WIFE. 

From New Hunover. 

A man dies seised of lands situated in two counties. The lands in 
one county are partitioned among the heirs at law, by commis- 
sioners appointed by the County Court, agreeably to the provis- 
ions of the act of 1787, ch. 17. This partition does not preclude 
the Court of Equity from decreeing a sale of the lands situate 
in the other county, if it appear to the Court that partition 
cannot be made of the lands without injury to the parties in- 
terested. 

This was a petition filed in the Court of Equity for NEW 
HANOVER, under the act of 1812, ch. 25, which gives to the , 

Courts of Equity power to decree the sale of lands, where it 
shall appear that an actual partition cannot be made without 
injury to some, or all, of the parties interested. Samuel Strud- 
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M'KAY u. HENDOX. 

wick, the elder, died in July, 1810, seised of reaI estate situate 
in  the counties of Orange and New Nanover. The petitioners, 
and Elizabeth, wife of P. P. Ashe, were His heirs at law. Par- 
tition had been made of the real estates in Orange, by commis- 
sioners appointed for that purpose, agreeably to the provisions 
of the act of 1787, ch. 17. This petition was filed, praying fo r  
an order to sell the real estates in New Hanover, upon the 
ground that they could not be partitioned without injury to the 
parties interested. I t  appeared to the satisfaction of the Court, 
not only by sundry affidavits appended to the petition, but also 
by the finding of a jury, that partition of the real estates de- 
scribed in the petition could not be made without injury to the 
parties interested; but, as part of the Iands descended from 
William Strudwick had been partitioned, and those described 
in the petition had not then been taken into view by the com- 

missioners, so as to enable the Court to decide, whether, 
(208) if all the lands descended had been taken into view by 

the commissioners, partition could not have been madc 
without injury to any of the parties, the Court doubted whether 
the case of the petitioners came within the purview and mean- 
ing of the act of 1812, ch. 25, and sent the case to this Court. 

BY THE COURT.-The verdict of the J u r y  is; that the Iands 
cannot be divided without great injury to the petitioners, and 

. that a sale would be greatly to their interest. This brings the 
case completely within the act of 1812, ch. 25, which author- 
izes the Court to make an order bT%%e in all cases where an 
actual partition cannot be made without injury to some one, or 
all, of the parties interested. That the lands in  Orange have 
been divided, makes no change in the power of the Court as to 
those now in question. 

-- -- 
(209) 
ALEXANDER M'KAY, ELIZA M'KAY and JOHN M'KAY v. WIL- 

LIAM HENDON. 

From Bladen 

H having two daughters, A and B, and a son C made his will, and 
devised his lands to his grandson D, the son of C. The daughters 
A and B, survived their father; the son C died before him, 
whereby the grandson D, who was the devisee of the lands, be- 
came one of the heirs at law of his grandfather. A, one of the 
daughters, died intestate, and without issue. The mother of 
D married a second husband, by whom she had three children; 
and D having died, a question arose whether these children, 
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being of the half-blood of the maternal line, were entitled to 
share in the lands devised to D, he having left at his death, his 
sister B. of the whole blood, him surviving: Held, that they 
were entitled under the acts regulating descents, for - D took the lands under the will, and not by descent. If he had taken 
by descent, the sister of the whole blood would exclude brothers 
and sisters of the half blood. 

If a man devise his lands to his heirs without changing the tenure 
or quality of the estate, the heirs are in by descent; and so in alt 
cases where they take the same estate by will, as they would 
have taken had their ancestors died intestate. 

Where testator devises to his two daughters and their heirs forever, 
to be equally divided between them, the daughters take by 
descent and the devise is void; because the words of the devise 
make them tenants in common, which they would be under the 
act regulating descents, had their ancestor8 died intestate. 

The design of the act, in directing that the heirs shall take as tenants 
in common, was to exclude survivorship; for besides the unity 
of possession, they are assimilated to parceners by the unities 
of title and interest, all coming in by descent from the same an- 
cestor, and claiming the same interest. 

In the case of parceners, a devise to one is good: as, where a mm 
having two daughters devises all to one; she shall take all by . 
the devise, and shall not take a moiety by descent as heir, and a 
moiety by the devise; for this is not a devise to an heir, because 
both parceners make the heir, and the one is not an heir without 
the other. 

Here the grandson, the devisee, was not the sole heir of his grand- 
father, the testator. There were two daughters, his aunts. He 
must, therefore, be considered as taking all the lands by pur- 
chase, and 'WpoYl His deitth, the half blood are entitled to inherit 
equally with the whole blood. 

Bill for partition of lands.-William James Salter, under 
whom Complainants and Defendant both claim, died in 1807, 
seiwd of the lands in question, intestate and without is- 
sue. William Salter, the grandfather of the said Wil- (210) 
liam died in 1802, having published his last will duly 
executed to pass his real estate, and therein he devised 
to the said Williani James, the grandson, in  fee, the lands de- 
scribed in the bill. William Saher, the grandfather, had liv- 
ing, at the publication of his will and at  the time of his death, 
several daughters; and an only son Richard Salter, who was 
the father of William James, died in the Iifetime of hip father. 
and before the publication of his wiII. William James had two 
sisters, !Mary and Sarah. Mary died a minor and without is- 
sue, and Sarah. intermarried with the Defendant, William 
Hendon. The mother of WiIIiam James, after the death of 
her hGsband, Richard Salter, intermarried with Archibald 
YcKay, and had issue, Alexander, ETiea and John, who are 
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the Complainants in this case, and brothers and sister af the - 
half blood on the maternal side, of William James. I t  was re- 
ferred to this Court to decide, whether the Complainants be 
entitled to any part of the real estate of William James Salter, - 

TAYLOR, Chief-Justice : William Salter devised to his grand- 
son, William James Salter, the land in question, and died in 
1802, having, when the will was made, several daughters and 
one son, Richard Salter, who was the father of William James. 
The daughters of William survived him: his son Richard died 
before him, whereby William James became one of the heirs at 
law of his grandfather. Of the two sisters of William James, 
one died without issue, and the other intermarried,with the 
Defendant. The Complainants are the children of the mother 
of William James, by a second marriage, and of course his 
brothers and sisters of the half blood of the maternal line; and 
the question is, whether the land shall be divided between them 

and the Defendant's wife, the sister of the whole blood, 
(211) or whether the latter shall take the whole. 

If William James Salter acquired the-land under the 
will and by purchase, the Complainants are entitled to share 
with the wife of the Defendant; If he acquired it by descent 
from his grandfather, and the will operated nothing, then the 
sister of the whole blood will exclude the brothers and sister of 
the half blood, according to the cases of Pip%% v. Coor, 4 N.  
C., 14, and Ballard v. Griffim, Id. 237, If ,z man devise his land 
to his heirs without changing the tenure or quality of the 
estate, the heirs are in by descent; and in all cases where they 
take the same estate by wiI1, which they would have taken if 
the ancestor had died intestate, the law is the same. I n  qon- 
formity with this rule, it was decided, in the case of the Uaiver- 
sity v. Holstead, Id. 289, that where a man devised to his two 
daughters and their heirs forever, to be equally divided be- 
tween them, the devise was void, and they took by descent, be- 
cause the words made them tenants in common, which they 
would have been under the act of Assembly regulating descents, 
had their ancestor died intestate. I t  had been decided in a 
case some years before, that where the daughters who were the 
only heirs at law, had been created joint-tenants under a will 
made before 1784, they took by purchase. Campbell v. Nerron ,  
1 N.  C., 468. And in this case, if William James Salter had 
been the sole heir to his grandfather, there could have been no 
doubt that he would have taken by descent, and the devise must 
have been held void. But there were several daughters bf Wil- 
liam Salter, (how many is not stated) who survived him; and 
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who were consequently his heirs at law, together with William 
James, and would have been entitled to an equal share with 
him. Whether all the land, or an equal part, was devised to 
William James, does not appear from the record, and we can- 
not presume either way. Now qlthough the act regulating 
descents directs that the heirs shall take as tenants in  
common, yet I apprehend the design of that was only to (212) 
exclude survivorship; for in reality, b i d e s  the unity 
of possession, they are generally assimilated to parceners by 
the unities of title and interest, all coming in hy descent from 
the same ancestor, and claiming the same interest. Suppose the 
devise in this case to be of all the land which belonged to the 
grandfather, the testator; it may be asked, what part of i t  can 
be claimed as heir, by William James? Certainly only an 
equal share with the rest of the heirs; and, therefore, to view 
the case under the most favorable aspect, the devise could only 
be considered void as to that share, and the devisee would take 
all the rest as a purchaser under the will. But, upon the sup- 
position that the devise is confined to such share as the devisee 
would have inherited, I cannot find any solid ground on which 
i t  is to be adjudged void. I n  the case of parceners, a devise to 
one is deemed good; as where one having two daughters, devises 
all to one; she shall take all by the devise, and shall not take a 
moiety by descent as heir, and a moiety by the devise: For this 
is B G ~  a devise to a n  heir because both parceners make thc heir 
and the one is not an heir without the other. There can be, no 
such descent as the descent of a moiety to one coparcener as 
heir. I f  one plead a descent "Uni  Filiae et Cohaeretti," 
i t  will be ill. Besides, if it were held that one took 
a moiety by descent. I t  must be held, consequently 
that the devise, as to a moiety, was void, and ,then 
that moiety ought to descend to both, as heirs to the testator, 
and consequently the devisee would have but three-fourths of 
the lands where they were devised to her in toto. This was de- 
termined in Reading w. Royston, 1 Salk., 242. There, D. C., hao- 
ing two daughters, one of whi3h had issue a son, and died, 
devised the land to his son and his heirs forever; and the ques- 
tion was, whether the son should take all by the devise, or the 
one moiety by descent, and the other moiety by devise? for 
then, as to that moiety he took by descent, his aunt, the other 
daughter, would be coparcener with him, and it was argued, 
that where two titles concur, the elder shall be preferred, 
and that as to one moiety, which the grandson had by the (213) 
devise, he had the same wtate in it, and none other by 
the devise, than he would have had without i t ;  and therefore, 
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since the devise worked no alteration in  point of estate as to 
that, the grandson should take it in  potiori jure, which was by 
descent. But it was resolved by the Court, that the grand so^ 
should take all by the devise, and could not take a moietp by 
the descent as heir, and a moiety by the devise. C. Litt., 163, 
b. Salk. 242. 2 La. R a p .  829. Much of the reasoning in 
these cases is applicable to the case before us, and the analogy 
in  principle has considerable strength. The conclusion is, that 
William James took under the devise as a purchaserZ and that 
the Complainants are entitled to share in  the division of the 
land with the Defendant. 

THE GOVERNOR to the use of JOHN and AL~xANDER BROWN 
v. MESHACK FRANKLIN, Executor of the last will of GIDEON 
EDWARDS, deceased. * 1 

From Surry. 

Suit instituted on a Sheriff's bond against Sheriff and his securities. 
Pending the suit one of the securities dies, and a scire faciaslis 
ordered against his representatives; but this sci. fa. never issued, 
nor was any proceeding ever had upon the order. The suit is 
continued against the other Defendants for mqny years, and 
then dismissed. During the pendency of this wit, and after 
more than three years had elapsed from the death of one of the 
securities, a suit is instituted against thejexecutor of the last 
will of the deceased security, and to this suit he pleads in bar 
the act of 1810, ch. 18, limiting the time for bringing suits on 
Sheriff's bonds, &c. Plea sustained; for 

The act limits the bringing of the suit to three years after the right 
of action accrues; and neither the pendency of the suit against 
the other Defendants, nor the order for a scb. fa. tr, issue agaihst 
the representatives of the deceaped security, will take the case 
out of the operation of the act. 

I 

John and Alexander Brown, having recovered a judgment 
against James Parks, sued out a capias ad satisfaciertdum, apon 

which he was arrested and committed to the custody of 
(214) James Fitzgerald, Sheriff of Surry county. Some tiwe 

afterwards Parks was at  large, and the Plaintiff in the 
writ of ca. sa. brought suit, in  the Superior Court of Law for 
the District of S a l i e b u ~ ,  against Fitzgerald, the Sheriff, and 
his securities, Gideon Edwards, Reuben Grant, James B'ryson, 
Harden Edwards and Jacob Shepperd. The suit was b r o ~ g h t  
on the Sheriff's bond, and the breach assigned wtis the escape 
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of Parks. The suit was returnable to March term, 1805, and 
at September term following, the death pf Harden Edwards,' 
one of the Defendants, was suggested, and leave given to pro- 
ceed against the others. Administration on the estate of Har- 
den Edwards was not granted until two terms had, elapsed 
after his death, and the suit had abated as to him. At April 
term, 1808, the death of Jacob Shepperd, one of the Defend- 
ants, was suggested: and at October term, 1810, the death of 
Gideon Edwards, another of the Defendants, was suggested. A 
ssire facim was ordered against his repr&~tetives, but no re- 
turn or proceeding was had thereon. At October term, 1817, 
the suit was dismissed at the Defendant's cost. 

At September term, 1814, of Surry Superior Court, the Plain- 
tiffs instituted this suit against Meshack Franklin, the executor 
of the last will of Gideon Edwards, deceased; and the defend- 
ant pleaded in bar the act of 1810, ch. 18, entitled "An act 
relating to bonds given by Sheriffs and Clerks of the Superior 
Courts, and Courts of Pleas and Quarter Sessions." Upon the 
trial of the case, the Court was of opinion that the plea should 
be sustained. The Plaintiff appealed. 

TAYLOR, Chief Justice: This action is founded on a Sheriff's 
bond, and brought against. the executor of one of the securities. 
The cause of action accrued before 1810; and the act of 
Assembly passed in that year, limiting such suit to a cer- (215) 
tain period, is reJied on by the Defendant as a bar to the 
action. The provision of the act of 1810, ch. 18, is express, that 
"all suits on Sheriff's bonds, &c. if the right of action has 
already accrued, shall 'be commenced and prosecuted within 
three years after the passage of this act, and not afterwards." 
The suit, originally commenced against the Defendant's testa- 
tor, abated by his death, the suggestion of which was made on 
the record in Oetober, 1810; and the circumstance of its con- 
tinuing to be prosecuted against the other parties, cannot affect 
the operation of the act upon this case-Between the abatement 
of the suit against Edwards, and the commencement of this 
action, nearly four years elapsed, whereas but three were al- 
lowed, even in an original action. The act contains no clause, 
upon the equitable construction of which the right of the Plain- 
tiffs is saved; nothing, corresponding to section 6 of the act of 
limitations of 1715, allowing a year after a reversal or arrest 
of judgment, to commence a new suit. Nor could such a clause 
possibly embrace this case, on account of ~ I I P  gi4cbni lapse gf 
time; and it cannot be contended that the institution of a 
former action in time will make the present action in season. 
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I Lutw. 261. Wilcocks v. Buggilw, 2 Strange 907. The case 
is completely within the act relied upon, and there must be 
judgment for the DGfendant. 

Cited: 8. v. Hawkins, 28 N. C., 430. 

(216) THE STATE v. TIMOTHY WILLIAMSON. 

From Cumberland. 

Indictment charged Defendant with "feloniously stealing, taking, and 
carrying away, a certain Bank note, issued by the Bank of New 
Bern." The note offered in evidence upon the trial, purported 
to be issued by "The President and Directors of the Bank of New 
Bern." The Defendant was acquitted, because the evidence did 
not support the charge. He was then indicted "for feloniously 
stealing, taking, and carrying away, a certain Bank note, issued 
by the President and Directors of the Bank of, New Bern." To 

' this indictment he pleaded "former acquittal, and, to support 
the plea, produced the record of the first indictment, and the 
proceedings had thereon. Held, that 

The record produced does not support the plea, and the plea over- 
ruled. 

At March Term, 1816, of CUMBERLAND Superior Court, the 
Defendant was indicted for "feloniously stealing, taking and 
carrying away, a certain Bank note, issued by the Bank of New 
Bern, bearing date 6 November, 1809, subscribed with the name 
of James M'Kinlay, President, and M. C. Stephens, Cashier, 
for the payment of four dollars to GI.. Curry, or bearer, on de- 
mand, the said Bank note being then and there of the value of 
four dollars, and being the property, goods and chattels, of John 
Ray, and the money therein mentioned, payable and secured by 
the said Bank note as aforesaid, then and there being due and 
unsatisfied, to the said John Ray, the proprietor thereof, against 
the form of the statute in such case made and provided," &c. 

The Bank note offered in evidence upon the trial of the in- 
dictment, was in the following words and figures, to-wit : 

No. 413. D. 4 
The President and Directors of the Bank of New Bern, promise 
to pay G. Curry, or bearer, on demand, four Dollars. 

New Bern, 6 Nov., 1809. 
8 FOUR. 

M. C: STEPHENS, Cash'r. JAS. M'KINLAY, Pres. 
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and carrying away, a Bank note "issued by the Bank ~f 
New Bern," and the note offered in evidence, purported to be 
issued by "the President and Directors of the Bank of New 
Bern," the evidence did not support the charge; and of this 
opinion was the Court, and the Defendant was acquitted. 

' 

At September Tei-m, 1817, the Defendant was indicted "for 
feloniously stealing, taking, and carrying away, a certain Bank 
note, issued by the President and Directors of the Bank of 
New Bern, of the Number 413, letter D, dated New Bern, 6 
November, 1809, subscribed with the name of James M'Einlay, 
Pres't," -. &c., pursuing the description as given in the preceding 
indictment. 

To this indictment the Defendant pleaded "former acquittal," 
and the*Solicitor for the St,ate replied "nu1 tie1 record." And 
the record of the first indictment, and the proceedings had 
thereon, was offered in  support of the plea. The-Court was of 
the opinion, that the record produced did not support the plea, 
and the Defendant appealed. 

BY THE COURT.--The record produced does not support the 
plea. Let the plea be overruled. 

(218) 

WILLIAM SHEPPERD and others v. The Executor of ANDREW1 
MURDOCK, dec'd. 

Prom Orange. . 
A negro slave being mortgaged in 1784, and the parties living in the 

same neighborhood all the time, the mortgagor never applied to 
redeem until 1805. The mortgagee in answer to the application 
said "he was old, and unwilling to have a law suit; and he would 
deliver up the negro if the mortgagor would pay the money 
loaned, with interest, and charge nothing for the hire of the 
negro. This is a recognition of a then subsisting unsatisfied 
mortgage, and relieves the Court from considering whether in 
this country the time of redemption should be shortened, from 
the policy of our laws in quieting claims at law within a shorter 
period than is required in England. 

The time is to be computed from the last period at which the parties 
treated the transaction as a mortgage; in an action at  law, the 
acknowledgment of the mortgagee in this case would take the 
case out of the statute of limitations. For as the law requires 
not an express promise for the creation of a duty, but raises the 
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promise whenever there is a sufficient legal consideration, so it 
will keep that  promise alive, where there is an acknowledgment 
of a sufficient subsisting unsatisfied consideration. 

Nor can i t  avail the mortgagee anything, that he declared he would 
give up the negro, to buy his peace. Things exist independent 
of their names; if from the nature of the thing it  afford no 
evidence of the debt or duty, if the sole object of i t  was to avoid 
labor or expence, not from a belief of loss in the thing itself, 
then i t  can weigh nothing, because it confesses nothing; and if 
i t  be taken as the confession or acknowledgment of the party, 
and taken altogether, there is  no debt or duty acknowledged. 
But if from the nature of the offer, confession or acknowledg- 
ment, the Court perceive i n  i t  a n  acknowledgment of the debt 
or duty, that  weight is to be given to it, which is given to all 
other evidence, notwithstanding the party, a t  the time of making 
it, attempt to give i t  a name which he thinks will make it 
weigh nothing. 

Complainants  filed their  bill to redeem a negro slave mort- 
gaged t o  Defendant's testator m a n y  years  before t h e  filing of 
t h e  bill; a n d  t h e  facts  as  agreed upon  by t h e  counsel were a s  
follows : 

O n  2 1  December, 1784, Wil l iam Shepperd being i n  possession 
of t h e  negro boy Limus named i n  t h e  bill, borrowed 306. 

(219) from Thomas  Wilson, a n d  t o  secure t h e  payment  thereof 
executed t o  W.il6on a deed i n  the  following words, to-wit : 

"Know all men by these presents, that I, William Shepperd, of 
Orange County, in  the State of North Carolina, have bargained, sold 
and delivered unto Thomas Wilson of the County aforesaid, and by 
these presents in  plain and open market according to due form of 
law, have bargained, sold, set over and delivered, one negro boy 
Limus, about eight years of age, unto the said Thomas Wilson, for 
and in consideration of the sum of thirty pounds, in  gold and silver 
to me in hand paid, by the said Thomas Wilson; and I do hereby 
warrant t h e  title of the said negro boy, to the said Thomas Wilson 
from the right, claim or tit le of any person or persons whatsoever: 
Provided nevertheless, and i t  is hereby, agreed by and between the 
said parties, that if the above said William Shepperd, his heirs or 
assigns, shall well and truly pay or cause to  be paid unto the said 
Thomas Wilson, the aforesaid sum of thirty pounds, in gold or silver, 
with, lawful interest from the date hereof, on or before the 20th 
dqy of March, next ensuing the date hereof, then and in that case, 
the title to the said negro boy Limus, shall revert to and be vested 
i n  the said William Shepperd, and not otherwise. Witness my hand 
and seal, 2 1  Dec'r, 1784. 

"WM. SHEPPERD, (Seal.) 
"Done in presence of 

"WM. RAY, 
"SALLY HAYWOOD." 

"22 December, 1784. 
"I acknowledge to stand the risk of the within negro's life, and if 

he should die in  the space of the time within mentioned, that  i t  shall 
be my loss. Wib. SHEPPERD." 
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On 1 May, 1790, Thomas Wilson assigned the said deed to 
,4ndrew Murdock, who took possession of the negro Limus im- 
mediately and continued in possewion until the filing of this 
bill. I n  the fall of 1790, Nurdock called upon Shepperd, and 
requested him to take the negro Limus and pay him the thirty 
~ o u n d s  with the interest which had accrued thereon. Shep- 
Gered refused. H e  lived within twelve miles of Murdock's r&- 
idence, and was in  good circumstances, able, at any time from 
1790 to the filing of the biil, to advance the thirty pounds and 
interest. 

I n  February, 1805, Shepperd tendered the money which 'XJi!- 
son had loaned to him, with the interest which had accrued, 
and demanded the neggro, and seven hundred dollars fop 
his services whilst in  Murdock's possession. Murdock (220) 
refused to accede to the demand; but saying that he was 
old and unwilling to have a law suit, he declared his willingness 
to deliver up the negro Limus, if Shepperd would pay him the 
thirty pounds with interest, and demand nothing for the negro's 
services. 

I n  the fall of 1805, Shepperd filed this bill to redeem the 
negro, and prayed for an account. Murdock, iri his answer, 
insisted upon the full price at  which the negro had been 
mortgaged, upon his application to Shepperd in 1790, to re- 
deem, and Shepperd's refusal, upon the lapse of time from 
1790 to the filing of the bill in  1805, upon Shepperd's ability.to 
advance the money, and the understanding of the parties as to 
the risk of the negro's life after 25 December, 1785. 

I t  was submitted to this Court to decide, whether the Com- 
plainants be entitled to redeem ; and if so, upon what principle 
the account of the services of the negro ought to be taken. 

HENDERSON, Judge: This must be either a contract 
of sale or mortgage; it cannot be both, nor can it 
be one without possessing all its essential requisities. 
the attempt, therefore, to throw on the mortgagee the 
risk of the life of the negro, after a particular period, and 1 

when i t  was a mortgage, was vain. I t  is true it is a circum- 
stance to show it was not a mortgage; but it is of no avail, al- 
lowing it to be one. For  it is impossible that a thing shall be 
and not be at  the same time. Assuming this to be a mortgage, 
as it unquestionably is, the risk of the slaves's life was wit& 
Shepperd as long as the contract continued a mortgage; that is, 
as long as the slave was redeemable. 

The principle question in  this case is, whether the equity 
of redemption be lost; and we are relieved from the decision 

169 
t 



I N  THE SUPREME COURT. E7 . 

of the point pressed upon the Court, that in  this country the 
time of redemption should be shortened, from the policy 

(221) of our laws in quieting claims at law within a shorter 
period than is required in England: For we consider 

the transaction of 1805, a few months before this bill was filed, 
as a complete recognition of its being then an existing mortgage. 
The time is to be computed from the last period at which the 
parties treated the transaction as a mortgage. Here, the De- 
fendant, Murdock, offered to surrender the slave, if the mortgage 
money and interest should be paid to him, and the hire given up. 
This is acknowledging the tenure by which he held him; that he 
had never foreclosed the equity of redemption, and that Shep- 
perd had never released or abandoned it. I n  an action at  law, 
where the statute of limitations were relied on, it would have 
taken the case out of the statute, although he demanded an 
exemption from the hire. For as the law requires not an ex- 
press promise for the creation of a duty, but raises the promise 
wherever there is a sufficient legal consideration, so it will keep 

\ that promise alive where there is an acknowledgment of a 
sufficient subsisting, unsatisfied consideration. As if a man 
were to say, that "I purchased a horse of you twenty years ago, 
for which I agreed to give one hundred pounds; but I have 
never paid you, and I never will, and I shalI rely on the statute 
of limitations." There can be no doubt but that this would 
take the case out of the statute of limitations, contrary to his 
express declaration. So Murdock refusing to deliver up the 
negro upon the usual tczrms of redemption, yet aclmowledging 
enough to shew that it was an unsatisfied mortgage, shall be 
compelled to surrender up the mortgaged property upon the 
usual terms; nor can i t  avail him any thing, that he declared 
that he offered those terms to buy his peace, by way of com- 
promise. Things exist independent of their names : their names 
are only to point out or designate them. The thing is not 
altered by its name : CaIl it as you please, it remains the same 
thing still. I f  from the nature of the thing it afford no evi- 

dence of the debt or duty, if the sole object in making 
(222) i t  was to avoid Iabour or expense, not from a belief of 

loss in the thing itself, then of course it can weigh noth- 
ing; because it confesses nothing, and if it be taken as a con- 
fession or acknowledgment of the party, and taken altogether, 
there is no debt or duty acknowledged. But if from the nature 
of the offer, confession or acknowledgment, call it what you 
mill, the tribunal which decides the fact, perceives. in i t  an ac- 
knowledgment of the debt or duty, that weight is to be given to 
i t  which is afforded to all other evidence, notwithstanding the 
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party, at the time of making it attempt to give it a name which 
he thinks will make it weigh nothing. I n  this case, there can- 
not be a doubt that the party misnamed it, in saying his only 
object was to buy his peace. His object was, to liquidate s 
claim from which he had serious apprehensions. I t  must, 
therefore, be considered as a recognition of the mortgage. 

This may be called a hard case, because Shepperd lay by 
so long. But Murdock might have hastened him, by calling 
upon him in a Court of Equity, to redeem or to be foreclosed. 
Shep~eri! may, themfare redeem upon paying *,he principal 
and interest due on the mortgage, up to the time of redemp- 
tion; for his exorbitant demand for hire, discharged the vir- 
tue of the tender in 1805. Murdock must account for a mor- 
erate hire up to the same period, and be allowed for all expend- 
itures made on the slave, of every description, and for loss of 
time. The Court would make Shepperd pay the costs, were it 
not for the precedent-Each pariy must pay his own costs. 

THE STATE v. WILLIAM WHITHED. (223) 

From Edgecornbe. 

Where the Defendant in an indictment is acquitted, or where a nolle- 
prosequi is entered, he is bound to pay his own costs, and none 
other. 

The indictment in this case was founded on the presentment 
of a Grand Jury. The Defendant was tried and acquitted, 
and a question was submitted to the Court whether he was 
liable for costs, and if so, what costs; and the same question was 
submitted in State v. James Dancy, where nolle prosequi was 
entered. 

HENDERSON, Judge: The Defendant is bound to pay 
his own costs, for he incurs them by calling on those 
whose services he thinks he needs, and he must pay 

, them for labor done at his request. And there is no 
person by whom he can be remunerated, the statute 
fixing the costs on the party cast not applying to the case, and 
it being a maxim in our law that no person recovers costs of  
the sovereignty. But we cannot perceive on what ground the 
Defendant should be subject to any other costs. There is nt>. 
law, either statute or common, which makes him liable. I t  is 
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true, we suppose that the Legislature, when they passed the act 
,of 1800, supposed that the Defendant, although acquitted, was 
liable for all costs, except in cases where the prosecutor was 
-ordered to pay them and by that act exempted him from the 
payment of the State's witnesses: but this is supposition upon 
supposition. I t  is admitted that judicial construction or legis: 
lative understanding ought not to be departed from lightly; but 
in this case the Court are at  a loss to point out the act which 

was thus interpreted. They conjecture that i t  was the 
(224) act of 1777, directing the Court in certain cases to make 

the prosecutor pay costs. From that it was probably 
thought that in all other cases the Defendant was bound to pay 
them. But this is mere conjecture, and is certainly too slight 
a ground to adjudicate on in a country governed by known laws. 
So fa r  from there being any law to warrant it, every law on 
the subject with which we are acquainted is in opposition to it. 
We are, therefore, of opinion that ,the Defendant is bound to 
pay none other than his own costs. 

Cited: S. v. Massey, 104 N.  C., 879. 

THE STATE v. JOHN BROWN. 

Indictment charged that the Defendant was a common Sabbath- 
breaker and prophaner of the Lord's day, commonly called Sun- 
day; and that he on divers days, being Lord's days, did keep a 
certain open shop, and then and there sold and exposed to sale 
divers goods, wares and spirituous liquors, to negroes and others, 
to the great damage of the good citizens of the state, &c. Judg- 
ment arrestad, for 

Charging a man with being a common Sabbath-breaker and pro- 
phaner of the Lord's day is insufficient, as it does not shew how 
or in what manner he was a common Sabbath-breaker, &c. An 
indictment is a compound of law and fact, and the Court upon 
an inspection of the indictment, must be able to perceive the 
alleged crime. 

.Charging the Defendant with keeping an open shop and selling , 

goods and spirituous liquors to negroes and others on the Sab- 
bath is insufficient.; for if the act can be intended to be lawful 
it shall be so presumed; and this presumption will continue, 
unless the act be charged to be done under circumstances which 
render it criminal, and be so found by a Jury. In this case, the 
Defendant' might have sold to persons to whom it was a merit 
rather than a crime to sell; and nothing shall be intended against 
him. 
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The indictment against the defendant was in the following- 
words, to-wit : 

"The Jurors for the state, upon their oaths present, that Johm 
Brown, late of the County of Camden, shopkeeper, on 1 February,. 
1817, and continually thereafter up to the time of taking this 
inquisition at Camden aforesaid, was, and yet is, a common (225) 
Sabbath-breaker ahd prophaner of the Lord's day, commonly 
called Sunday; and that the said John Brown, on the day afotesaid, 
being Lord's day, and on divers other days and times, as well before 
as since, being Lord's day, did theh and there Beep and Maintain 
a certain open shop, aiid oi; the days am? timesafcreszid, t!$ere sold 
and exposed to  sale divers goods, wares and spirituous liquors, t@ 
negroes and others, to the great damage of the good citizens of this. 
state, and against the peace and dignity of the state." 

The Defendant submitted; but the Court entertaining a doubt 
whether the facts set forth in the indictment constituted an in- 
dictable offence as therein set forth, sent the case to this Court. 

HENDERSON, Judge: The indictment charges that t he  
Defendant is a common Sabbath breaker and prophaner 
of the Lord's day. If it had stopped here, it would 
certainly have been insufficient, as it wouId not shew 
how or in what manner he was a common Sababth- 
breaker and prophaner of the Lord's day. The Court 
upon an inspection of the record, must be able to perceive the 
alleged criminal act: for an indictment, as was once well ob- 
sewed from this bench by Judge Lowrie, is a compound of law 
and fact-the latter part of the indictment charges that the 
Defendant kept an open shop and sold divers goods, wares and 
spirituous liquors to negroes and others on the Sabbath. This 
offence, as charged, is not punishable by indictment; for if the 
act can be intended to be lawful, it shall be so presumed, unless 
it be charged to be done under circumstances which render i t  
criminal, and be so found by a jury. For aught that appears 
to the contrary, this sale might have been to the lame or weary 
traveler, or to others to whom it was a merit to sell instead of 
a crime; and nothing shall be intended against a Defendant. 
And if this were the Sabbath-breaking spoken of in the foregoing 
part of the indictment, taking the whole together, the ~ e f e n d -  
ant well might have done all charged against him, and 
yet have commiktd no crime; and this may have been (226) 
the case, k e  are bound to presume i t ;  a t  least not to p r 4  
mme to thle contrary-The judgment must be arrested. 

Cited: S. v. Gallimore, 24 W. C., 377; S. u. Johes, 31 N. 
0.) 41. 
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STATE v. DODD. 

THE STATE v. JAMES DODD. 

From Rutherford. 

'Indictment charged, that Defendant falsely, wittingly, corruptly, LC., 
swore to  certain facts before the Grand Jury upon a bill of in- 
dictment, but did not charge how or in what way, the facts'thus 
sworn to, had a bearing upon the allegations of the indictment, 
nor that they were material to, or connected with, the question 
then under consideration by the Grand Jury. Judgment ar- 
rested. 

In the absence of positive acts of the Legislature, there is no cri- 
terion by which an act can be ascertained to be criminal, but 
that of its being against the interest of the State. A false 
oath is injurious to the State or to an individual, only where 
it tends to prevent right; therefore to constitute perjury, it 
must be to some material fact tending to injure some person. 

The indictment charged, "that at a Superior Court of Law, 
.opened and held for the County of RUTHERFORD, by the Hon- 
orable Duncan Cameron, one of the Judges of the Superior 
Courts of Law and Equity, in  and for the State of North Car- 
olina and County aforesaid, on the third Monday after the 
fourth Monday of March, 1816, there was a bill of indictment 
preferred, and sent to the Grand Jury of said Court, in behalf 
of the State, against Joseph Hamilton and Noble Hamilton, 
for a charge of assault and battery, alleged to have been com- 
mitted, before that time, upon the body of one James Dodd, 
by the aforesaid Joseph and Noble Hamilton, and the afore- 
said James Dodd was introduced as a witness in behalf of the 
State, and was sworn in due form of law, before the Honorable 
Duncan Cameron, Judge as aforesaid, (he the said Duncan 
Cameron, then and there having full and competent power 

and authority to administer an oath to the said James 
(227) Dodd in that behalf) upon the Holy Gospel of God, to 

speak the truth, the whole truth, and nothing but the 
truth, to the Grand Jury aforesaid, touching and concerning 
what he the gaid James Dodd might know, of and concerning 
the charge, in the aforesaid bill of indictment contained, against 
the said Joseph and Noble Hamilton : and the Jurors aforesaid, 
upon their oath aforesaid, do further present, that the aforesaid 
James Dodd, being so sworn as aforesaid, and not having the 
fear of God before his eyes, but being moved and seduced by the 
instigations of the Devil, in the County aforesaid, at the term 
aforesaid last above mentioned, before the Court and Grand 
Jury  aforesaid, by his own act and consent, and of his own most 
wicked and corrupt mind and disposition, did wilfully, witting- 
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ly, knowingly, wickedly, maliciously and corruptly swear, de- 
pose and say, and give evidence to the Grand Jury aforesaid, 
upon his oath aforesaid, (among other things) in substance 
and to the effect following, that is to say, that he the said 
James Dodd did not, on the night that the assault and battery 
was charged by him to have been committed, by the said Joseph 
and Noble Hamilton 04 the body of him theesaid James Dodd, 
see a negro woman Celia, a slave of Noble Hamilton, speak to 
her, or receive anything from her, and that he came to the 
place where he received the abuse, on his lawful business, to 
receive money from Mrs. Hamilton, that she owed him, and 
that he did not know any person was there until he was knocked 
down : Whereas, in truth and in fact, he the said James Dodd 
did see a negro woman slave named Celia, the property of No- 
ble Hamilton, on the night and immediately before the time that 
he, the said James Dodd, received the abuse from the said 
Joseph and Noble Hamilton, and whereas, in truth and in fact, 
he the said James Dodd did receive from the said negro woman 
Celia, a large sum of money, to-wit, the sum of ten dollars, on 
the same night, and before the time he the said James 
Dodd received the abuse from the said Joseph and Noble (228) 
Hamilton; and whereas, in truth and in fact, 
he the said James Dodd, on the night that he re- 
ceived the abuse, did not go to the place where he 
received it on his lawful business, nor to receive money 
which Mrs. Hamilton owed to him, but, in truth and 
in fact, he the said James Dodd did go to the place where 
he received the abuse, on the night that he received the same, 
and immediately before he received the same from the said 
Joseph and Noble Hamilton, for the express purpose, and none 
other, of receiving the aforesaid ten dollars, from the said negro 
slave Celia, and did receive the same from her, he the said 
James Dodd, at the time of receiving the same, well believing 
that the said ten dollars were feloniously stolen from the eaid 
Noble Hamilton: And so the Jurors aforesaid, upon their 
oath aforesaid, do say, that the aforesaid James Dodd, upon his 
oath aforesaid, before the Court and Grand Jury aforesaid, 
the said Duncan Cameron, Judge as aforesaid, then and there 
having competent power to administer said oath to the said 
James Dodd, in that behalf in the year and at the term afore- 
said, in the County aforesaid, in manner and form aforesaid, 
by his own act and consent, and of his own most wicked and 
corrupt mind and disposition, did wilfully, malicously, witting- 
ly, knowingly, wickedly and corruptly, commit and swear a 
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corrupt lie, to the great displeasure of Almighty God, and 
against the peace and dignity of the State." 

The defendant was convicted, and the case was sent to this 
Court upon the question, whether any and what judgment 
should be rendered. 

HENDERSON, Judge : 'The indictment charges a kind of quasi 
perjury, unknown in our laws, and entirely inconsistent with 
our ideas of criminal acts. For, in the absence of positive acts 
of the Legislature, where the will of the Legislature stands for 

the reason of the law, we know of no rule or criterion 
(229) by which an act can be ascertained to be criminal, but 

that of its being against the interest ?f the State. A 
false oath is only injurious to the State, or even to an individ- 
ual, where it tends to prevent right. Therefore, to constitute 
perjury, it must be to some material fact tending to injure some 
person. If it be entirely immaterial, it cannot affect any one: 
it wants a necessary ingredient to constitute it an offence 
against society, and that is, a possibility of injuring the com- 
munity, or an individual of that community, in a manner which 
the good of the whole requires to be repressed. Apart from 
this consideration, it is not for Courts of Justice to inquire how 
the act stands in a moral or religious point of view. 

We do not say that the facts sworn to, if false, did not amount 
to perjury; but that they are not so charged or averred as to 
shew that they constitute that crime. Without such charge or 
averment, the Court cannot value their tendency. The judg- 
ment must be arrested. 

Citbd: 8. v. Lawson, 98 N. C., 761; S. v. Cline, 150 N .  C., 
856 (misquoted as S. v. Walker.) 

THE STATE v. HENRY WALLER. 

From Edgecomhe. 

Indictment charged, that Defendant was a common, gross, and no- 
torious drunkard, and that he, on divers days and times, got 
grossly drunk. Judgment arrested, for 

Private drunkenness is no offence by our municipal laws. It  be- 
comes so, by being open and exposed to public view, so as to be- 
come a nuisance. It must be so cBarged, and 'the Jury must so 
find it, before the Court can -render Judgment. 
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STATE v. JAOKBQK. 

The indictment charged, "that Renry WaIIer, late of the 1 

cbunty of EDGECOMRE, yeoman, on 1 Jantlary, 1817, ahd on di- 
vers other day8 and times, as well before as afterwards, was, and 
yet is, a common, gross, and n&orious drunkard, and 
that he, on the said first day of January, in the year (%a) 
aforesaid, and on divers other days and times, in the 
C;ounty aforesaid, did then and there get grossly drunk and com- 
mit open and notorious drunkenness, contrary to morality, t a  
tlne great displeasure of Almighty God, and to the evil example L 

of all other8 in like cases offending and against the peace and: 
dignity of the State." , 

'The Defendant submitted, and it was moved in arrest of judg- 
ment, that the offence, as charged in the indictment, was not 
indictable; and the case being sent to this Court. 

HENDERSON, Judge: Private drunkenness is no offence bg 
our municipal laws. I t  becomes so by being open and exposed 
to public view, to that extent that it thereby becomes a nuisance 
commme nocumeniturn; and that is a ques\ion of fact to be tried! 
by a Jury. There being no charge in this indictment to that 
effect, $he Jury has not, and couId not pass on it ; which being of 
the very essence of the crime, the judgment must be arrested. 

Cited: S. v. EZZer, 12 N. C., 267; S. v. Jones, 31 N. C., 40; 
8. a. Pepper, 68 N. C., 261; 8. v. Freeman, 86 N. C., 685. 

THE STATE v. SAMUEL JACKSON AND JESSE DAVIS. 

From Wake. 

A scire facias issued to shew cause why a fodeiture should not be 
made abedute. The Defesd-s showed cause; and the County 
Court remitted the fonf&ture, The Solicitor for the State ap- 
pealed Oo the Supdor Court. In Chat Court, the case must be 
heard de novo; an& the Defendam& shew cause in the same man- 
ner as the CDuaty Conrt. 

I 

The defiendants were under recognizance to appear at WAKE 
County Court, at February Term, 1818; they failed to apgear, 
and their xec~g~izances were forfeited. Scire faciases were is- 
amd, m d  upon. their appearing in Court and shewing cause, 
their fwfeiturw were remitted, From this judgment 
of the County Court, the Solicitor for  the State appealed (231) 
to the Superior Court, and the presiding Judge q u i d  
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of the Attorney General what reason he had to offer, why the 
judgment of the County Court should not be affirmed. The . 
Attorney General contended, that as this was an appeal, there 
must be a trial de novo in the Superior Court and that the de- 
fendant should be compelled to shew cause why their forfeiture 
should not be made absolute, 'in the same manner as if the scire 
faciases had issued from the Superior Court. The Judge was 
of opinion, that the Attorney General must shew that the judg- 
ment of the County Court was wrong; and that not being , 

shewn, the judgment of the County Court was affirmed, and the 
Attorney General appealed to this Court. 

HENDERBON, Judge: Upon an appeal from the County to 
, the Superior Court, the law directs that there shall be a trial 

de novo : that is, it shall be tried in the same manner as it should 
have been tried in the County Court. On the motion to remit 
the forfeiture in the County Court, the Defendants were bound 
to shew some reason or cause wherefore it should be remitted. 
When the case came into the Superior Court, upon an appeal, 
the Defendants should again, as in County Court, have shewn 
the reason wherefore their forfeiture should be remitted. The 
opinion, therefore, of the presiding .Judge, was erroneous in 
affirming the judgment of the County Court, merely because 
the State did not shew it to be wrong. He should have heard 
the case de novo. The judgment of the Superior Court must 
therefore be reversed, and the case remanded to the Superior 
Court, with instructions to hear it de novo. 

(232) THE STATE v. ABRAHAM HARDIE. . 

From Pitt. 

Indictment charged the Defendant with a perjury, committed on the 
trial of an issue joined between the State and six persons, who 
are named. The record produced in support of this charge, 
shewed that on the trial docket, the cgse stood as one between 
the State and the six persons thus named, and in the column 
appropriated for pleas, the plea of "not guilty" was entered; and 
on the minute docket where the verdict of the Jury was spread . 
out, the case stood as one between the State and seven peraons. 
The record produced supports the allegation of the indictment; 
for the record shews, that an issue was joined between the State 

. and the six persons named in the indictment, but does not shew 
that an issue waa joined between the State and the seventh per- 
son, tried with the other six; and the Court cannot presume it. 

Where a Defendant is tried, and no issue is joined, the Court will 
award a venire de novo, either to the Defendant or to the State. 
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This was an indictment for perjury. I t  charged, "that at 
a Court of Pleas and Quarter Sessions, held for the County 
of Pitt, before the Justices of the said Court, on the first Mon- 
day in August, 1817, at the town of Greenville, agreeably to 
an act of Assembly in such case made and provided, a cer- 
tain issue duly joined i n  the said Couri, between the State afocre- 
said and d m e s  Cason, Major Hwris ,  Robert Thomas, John 
Hatkaway, Susannah H&thaway and Lethe Cason, in a certain 
plea at the instance of the State, on an indictment in which 
the said State prosecuted, came on to be tried in due form of 
law, and was then and there t r i d  by a certain Jury of the 
country, in that behalf duly sworn and taken between the 
parties aforesaid; and upon the trial of the said issue so joined 
between the parties aforesaid, Abraham Hardie, late of the 
County of Pitt, labourer, appeared as a witness for and on be- 
half of the said State, in the plea and issue above mentioned 
and was then and there duly sworn, and took his corporal oath 
upon the Holy Gospel of God, before the said Court, to 
speak the truth, the whole truth, and nothing but the (233) 
truth, touching and concerning the matters in question 
in thc said issue the said Court then and there having sufficient 
and competent power and authority to administer an oath to 
the said Abraham Hardie in that behalf," &c. 

The indictment then assigned the perjury. Upon the trial, 
the Attorney General offered in evidence the record of the 
County Court, which shewed that a bill of indictment had been 
preferred in that Court, and found a true bill by the Grand 
Jury, against all the persons named in the bill as Defendants 
thereto, and also against Alafair Hathaway. Upon the trial 
docket of the County Court, the case stood, "The State v. James 
Cason, Major Harris, Robert Thomas, John Hathaway, Susan- 
nah Hathaway, Lethe Cason," and this docket in the proper 
column, shewed the plea of "not guilty:" Upon the minute 
docket, where the verdict of the Jury was spread out, the case 
stood, "The State v. James Cason, Major Harris, Robert 
Thomas, John Hathaway, Susannah Hathaway, Lethe Hatha- 
way, Alafair Hathaway." The verdict was, "The Jury find the 
Defendants guilty." 

I t  was objected, on behalf of the Defendant that the record 
produced did not support the allegation of the indictment, as 
the indictment charged that the perjury was committed upon 
the trial of an issue joined between the State and six persons, 
naming them ; and the record produced, shewed that a trial had 
been had upoq an issue joined between the said six persons, and 
that a seventh person had also been tried as a co-defendant 

179 



wi& the @id &; and it must he taken for gyantd, $ l .~ t  he 
&R pleagd ; tw, Itbwf~ne, the i&tmnt dig aot t r d g  nc$e 

the sepprd. The presidilsg. Jdga  overwiled $he qb@g 
(234) tiou; an4 the B e h 4 w t  w g  mavicted. A rule was rib- 

taipefj- by $B.s! Qefendant to shev oguse why @ n m  tfjal 
skgqld not be granted: vhi& ryle was discbarged by the Ugqw, 
gad the Def~ndant appeald. 

TPYLOR, Chief-Jpstice : The indigtm~nt charges the Ref@$ 
qgt prith e pqrjary, cgwi$ted op t b  $ r i d  Q$ an hspe joksd 
bet~pen the 6tafe and ~ I X  persog8, w4o ar,e p a w d ;  apd y@Qn 
g. reference to  hbe $rial f f o ~ b t  of the Cwrt wherein the TMve 
xy~s pesding, apd the trig1 tpoJs pbce, tbe n w w  of the w e  
six p,ersons aw f o ~ n q  as parties ts  the isme, and the $$a qf 
L; ,in$ g~ilty" is placed iu the o,alvpn a~propriated for 4 ~ .  B There is, therefore,. po evi&pce, arjqjng from the only M e t  
y b r e  such evidence is soqght f o ~ ,  tbqt pny plea was entered 
by the sevgptb person. And if the indictment had c l w ~ ~ ~ d  
tbat the issue w+ j,oined betwqm the &ate and sevea pelrs~pj, 
and the objection had peen t & q  that 0919 six had ploa$d, 
fbe Attar~ey Genegal wuld have placed b.pt little reliance pn 
the circums,tances now wt up $0 prove that seven had plea4r;d. 
I t  may be confidently cconclud$ frpm tbow cirouru;sta~ces t)qt 
aey'en were pyt upqq their trial, and the whole found gpilty; 
gnd if jt were 99t k n p ~ ~ ,  that ip p+t cof fact, it ie no pncw- 
pgr9~ thing fpr g man to be tried on an indictment, when tkrprqh 
madvert~nce or tbe hvrry of bpipe~is, no plea b s  been epterqd, 
tka f i n d ~ ~ ~ g  of the qury pi ht be taken qs exidewe of a glea % kving  been entered. But t e contrary has b e q  decided in this 
C ~ u r t  upop mqR t&q QW nccgsios, where q vqvire de qoyo 
I p s  been awarded, ,pf$pr a verdict f o ~  the DefepGat ip one 
ig&qxe, aqd foq tke $%ate in aw$hey, becawe the dopket d,g 
qot &ev that p plea had been vtqreql ip eifhey. The ifecjaion 
of thg Jv&e iv the Coyrt belpw gfts.~rr,qw$i~wk18 cmvwt, 
and $be m{e for g pev tpal  qu9t he dls&r;g;edl,. 

4 .l .I - 
(235) JOHN A. ORR v. ANDREW McBRYDE et al. 

From @ecklenburg. 
4apeal bp4d cqqtained qq cqxenagt tq ~qr40,qm the jus?gmie~t, $,en- 

tence, or decree of the Superior Court; but merely ? cqvenwt to 
pay all such costs aqd charges as by law is rkquired in such 
case. No jutlgment a n  Be rendered against the sacupfties in 
E I U C ~  bqnd, it not being taken in the manner pre&q~i-ibedi1b6f the 
Act of &sernbly qegplpting apaealg &om thp Cgunty to the Su- 
perior Court. 
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, $o'& A. sded ou qn oiiiinal atf&%mmt i&ni!,flat%S 
I? err, and Andreiv db&Pd& was summdned as a &ar$iisK6b'f 
Having made his garnishment, the County Court condemned 
in  his hands, to satisfy the recoyery of the Plaintiff, the sum of 
$374. From this judgment of condemnation, McBryde ap- 
pealed to the Superior Court and entered into the followihg 

. bond with sbodffdbs, tb-wit : 

#pdG ah rh66 67 $h,*$b that #6, hndiejv ~~j$$g~ 
s~iii%b&d 6; a 2arnis& i& h& c i a  o'f' Johii A. b% v. &a an Orr) 

WF; Ml& 
The conditiod bf tFie d b 0 ~ 6  obl&atfbn is sliclf tH&t &ik?tea*J the 

above bounden Andrew McBryde hatli prAy6tl ahd bbtbmbd dn dppeal 
toi t h  SugdBor C m t  t9 be k&ld tor the. O&nty of MeckWabur&' at; 
the Gourt.House H~.GWrldtte, d- t?he sema&h, B3i1da.y after the 
f~mt& Mmda3i. in Mard~, Mxt, in the' suit wlierein J&l A.i Om is 
PMnW and Nakhan F. Orr and- A x t i r e  1PIcI$ifde' as garB&&Qe; are 
EMenda&tsy no* if th6 s M  Andrew McErfle &aW%SlYe'e' aforedaid, 
IM p ~ m c u t e '  said m ~ d & l  wBtk e&t, twew the abom obliga&iC)II' shall 
be void; otherwise to pay all such costs and charges a% by law in 
such case is provided. 

T~ttidks : ISAAC ALE~YWDJ~B. 

BY THE Cou~~.--This  case is not to be distinguished from 
l o ~ s $ t h ,  v. BcCorhick, 4 N. C., 359, w h b  ihe co'lidiiition4 of 
&- &gpeaP h i d  e'%p&~s8d- ib ,$Bem ~ n t e .  ~e@wi%bi.thirjr+ %&ti 
hala 66 be &b great a d q a ~ t l u r e  f ~ m  tlrg a@ bf R&embly 
pmmi'ld~gr thttsfo$m, md ese&%ti@ly" i.t~ 1106 s&uS$ th& d&%' 
p.tirg%% h r  ~ h k h  t-tfi ap-pbl bdn& ie retphe8. T& b ~ d d  con- 
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tains no covenant to perform the sentence, judgment or de- 
cree of the Superior Court.-Judgment must be entered fo r  
the Defendants. 

(237) 
ARTHUR CLARKE, qui tam, &c. a. RUTHERFORD. 

From Burke. 

Action of debt on the statute of usury; pleas, generai issue and 
statute of limitations. Motion by plaintiff to amend the plead- 
ings by replying to the statute of .limitations, "a former suit 
between the same parties, and a non-suit therein, and that this 
action was brought within a year and a day thereafter, accord- 
ing to the provisions of the act of 1715." Motion disallowed; for, 

1. The amendment, if made, would be unavailing. The statute limit- 
ing penal actions contains no such saving as the. Plaintiff wishes 
to reply, nor a saving of any description; nor is it in pari 
materia with the act of 1715. 

2. The nature of this action forbids the amendment. This was no 
particular man's cause of action until brought. It became his 
by the suit, and he lost it by the dismission. It  then became 
common and liable to be brought by any person. If brought 
by a stranger, it was a new suit; so, if brought by the same 
person. It  was not a continuance of his old suit; for it was his 
no longer than it depended. 

This mas an action of debt founded upon the statute against 
usury. The defendant pleaded "the general issue and stat- 
ute of limitations." The case came on to be tried at  the next 
term after the pleas were pleaded, when the plaintiff moved, 
as there was no replication stated in  the pleadings, that h s  
be permitted to have the benefit of a replication "of a former 
suit between the same parties, and a non-suit therein, an$ 
that this action was brought within one year thereafter, ac- 
cording to the provisions of the act of 1715;" or, if n ~ t  per- 
mitted from the present state of the pleadings to have such 1 

benefit, that he be permitted to amend by adding such rep- 
lication. The motion was sent ,to this Court, and it was agreed 
that if this Court should be of opinion against the plaintiff 
upon both points, a non-suit should be entered. 

HENDERSON, Judge: I n  this case, which is brought by a 
common informer on the statute of usury, application was made 

a t  a term subsequent to the making up of the pleadings, 
(238) to reply to the statute of limitations, that he the informer 

heretofore brought st& for the same. c a w , s f  ac\ion 
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against the Defendant, that that suit went off otherwise than 
on its merits, and that the present suit was brought within 
a year and a day of its determination. 

I t  is a rule of our Courts, founded on common sense, to ad- 
mit of no amendment which would be unavailing. For where- 
fore should a thing be done when it can profit nothing? The 
statute pleaded in  this case, contains no saving such as the 
Plaintiff wishes to reply, nor, in fact, a saving of any descrip- 
tion; nor is i t  in pari materia with the act of 1715; for noth- . 
ing is there said of limiting penal actions. Rut if there were 
any doubt in applying the savings under tlie act of 1715, to 
subsequent statutes of limitations, limiting the time of bringing 
actions not enumerated in the act of 1715, the nature of this 
action forbids it. This was no particular man's'cause of action 
until brought. I t  became the informer's by the suit; and he 
lost it by the dismission. I t  then became common, and liable 
to be brought by any person. I f  brought by a stranger, it F 

was a new suit; SO if brought by the same person. I t  was not 
a continuance of his old suit; for it was no longer his than it 
depended. Suppose after the dismission of the &st suit, some 
third person had commenced one before the commencement of 
the present action; must his suit be discharged, because the 
present plaintiff afterwards brought his? Or, must his suit 
be suspended until the year and the day expire, to see whether 
the old informer intend to commence again? These are all 
strong reasons why there should be no saving in the words of 
the statute, and they are still stronger why they should not be 
inserted by judicial construction. Let the motion to amend 
be disallowed. 

Cited: 8. v. Hatukins, 2.8 N. C., 430. 

- 

JOHN DOUGLAS v. WILLIAM MITCHELL. 

From Person. / I .  
The Plaintiff being a Constable, levied an execution on the De- 

fendant's Horse. I t  was agreed between them, that Defendant 
should ride the horse home, and the Plaintiff wait for the money. 
After the Defendant took possession of the horse, Plaintiff seized 
him and, claimed to hold him under the execution. Defendapt by 
violence disengaged the horse from the Plaintiff and rode .him 
off. Plaintiff brought trover for the horse, and he is entitled to 

I recover; for 
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Xh ag3eemesa, with the E)efen&arnb ih a mere v@Ln+ary cmwtea~,  net 
Ilindiw an. him The exesutiQn remained unsatisSc& as6 ib 
efficacy unimpaired, and justifled the Plaintiff to re-seize the 
horse. If, therefore, it be cohbeded, that the ftrst levy of the 
Bxecution was dischte~ged lxp the aweemen+, t&e second 6eiBnre 
re-ve&M the property in the Plaint= 

This was aa stetion of trmer for a b r i m  The Plaint% 
b&.g one sf the Gesbables af hmcm Comty, had in Ms 
&an& a mi6 of fierP; fca&a& agaianst the property of bhe lh- 

' fxmda~t, whkh he lev+ed on the horse. After the le-, &s 
&fendant- requested to be permitted to retain the pm&sskm 
.orti the home, and it was agreed, between him a d  the PBaGh 
tW, Dhat f;he plaintiff should call the next day at his buw,, 
sad receive the money d m  o a  &he emecution; and if the De. 
fends2n-t could not hhea pay it, the Plaintiff would ma& h o  or 
khaee weeks, and the Defendad might take the horse and ride' 
'him Inome. The Ddendant then delivered the hoigse to a boy, 
d t o  was holding the bride, when the Defendant said, he 
mould ride the horse home, and went tcrwa~ds the h u m  for 
$hat: p q o s e .  The Plaim.tifT Mlowed, and bakimg hold of th8: 
bridle, elaimed tcr. retaim the hbrser by virtue of the exeeubim, 
d nequested the hfendant  to wmendev h im The; DeEenJL 
$ ~ t  refused, insisting on the agrement, and Oheakning ais+ 
lmce to the Plaintif if he d5d not give up the bridte. Z'L) 
Plaintiff drealared that he was d o i q  his duty as enjoined 

the e@eerzutia; and that l a  woul&~ not kt the horse go, 
(240) a& of hie poewmiarz. T b  Ddendant drew a mmd, 

and giving the p]cintiB a stzoke with it,, disengaged1 lais: 
horse and rode him off. 

The Counsel for the Defendant insisted, and requested the 
Court so to instruct the Jury, that the agveemeat ope~a8ed 
to discharge the levy, and re-vest the property of thb horse in 
the Defendant, and that the Plai~tiff could not re-seize the 
horse until the agreement expired. The Court refused so to 
instruct the Jury, saying that the agreement was not obligatory 
upon the H"tti'&ff a $ %  cbnrn~ t ,  fb want of a corisideration. 
The Plaintiff might, a t  his own ris$ have suffered the horse 
to xe+ai~ with the Defendant; but tIien the Defendant's pos- 
ses+&~ would: Barn bema qtm the pl&mtiB'%i liiicrenc-e:. a d  bhw 
Plaiirtih ml&t, at anr tfprrd, dbpiva Ern of i%. That Bddes 

- -t#& aiaw of. the case,, tlb, P&&$ib might, after tfie aflement, 
mi& a seaon& seirmm, an& h.viqg &me set that,  vested, the 
pcypmty. in' l&n, and mtitlm3 him to. r a m  in$ this axltion, 
&lbtrg& i~ sBwul& be. m & e 8  tk%e the. agpeemmtl dikichalged 
the 1.mt &mrs. There was a verdict for the l?¶Lintifl, mid a 
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HENDERSON, Judge: I t  may be conceded, without pre&&oe 
Ba the Plaintiff's right of recovery,, that the first lev3 was 
raked or discharged by the agreement stated in the case; yet 
the Phinkiff is entitled to recover on the seeon? seizure or levy. 
For that which is  called a raising of the first levy, was a mere . 
imexeented vohntary courtes~, w&ch might, at any ti$me, be 
nevobcl at  the pleasure of the d;&cer. Bmt suppose the officer 
bad &0f~m11y restored possession d the horse, and had agreed 
to wait two or thrke weeks, or 'for any other period, tb.~%&?@- 
tioln was not  thereby satisfied, or iis efficacy i m p a i d ;  which 
ia, the t m e  criterion whereby any acts under i t  are to be tested,: 
and St remained in full force and vigour, and not only jnstl- 
fid $he making of the seizure, but required it! Upon 
every principle, the Plaintiff is entitrled to recover. (241) 

E. L. ERWIN V. SAMUPEL MAXWELL. 

Wa~rimty in bke sale of a horse. WhtW the pnrohase-mbn6y w m  
about to be paid, the buyer asked the seller, if the horse way 
sound; the seller answeredr, he was. The declaration chwged 
fdat the liorse t a s  'unsaunb, lame, stiff asd defective' ib dl his 
limbs. Pl'ai&tiff" non-suited; <for . 1. The conversation about the soundness took place .after the con- 
tr*t i3f safe had beerl entered into. 

2'. The m@er of the sd%r to the qudstion of the Buyw, wKdb%P t W  
hwse was soumi, does not amount t'o a- warranty;, for,. t8 ec0ir~ti. 
tWe e warr-ty, it mu& be express: it Will not be implied b$ 
a mere affirmation of the quality or kind of. the articlesold, nos 
by a mere aBriiiation of tlie valhe, nor Where the $ubje(tt ikl df 
dubious quaii*, on whicd common jlldgfhent might Ee' &ck%$ecd\ 

e and' tllb re-fani ix, tXht as a tarl%dtf renders the' parw wbj@b 
to all lssses a~isfng f ~ o m  a failure of it, however inn-nt he 
max be, Courts of Law are cautious in crehting an obligation af 
smli exIient. 

l$ithoct~,a wZlrcaaty Ijy tfie seller, orrfraud on -his part t b d ' i  er 
mhpt. sta&a tro6ai.l"lo*s+&w f i + t ~  I M & ~  d ~ ~ t x ~ ;  tigpittt&~b$ 
012 TSthiblC tbB coiPd@ 1&W PtdcWs, Vdih&; th'slt the' pifr&& 
orrght tw *ply, hiss attention to t&me pakti~hlrtk whiek* m%p be 
suppo6reded to be withdm the reach of his observation an& j d d ~ ~  
ment ; and tlie veadbr to comhnicate tliosa partlcularet a d '  a& 
f&cts wh1W f a h a t  be. suplfosecl tb b& inim&i'dBIy dikhin the 
reash- d h d t i .  atWYirdm 
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IN  THE SUPREME COURT. 

To make an affirmation at  the time of the sale, a warranty, it must 
appear by evidence to be so intended, and not to have been a 
mere matter of judgment and opinion. 

This was an action of assumpsit on a warranty in  the sale 
of a horse. The declaration charged that the Defendant did 
warrant and affirm to the Plaintiff, that the horse was sound, 
except that he had been badly cut for the hooks, which gave 
his eyes a bad appearance, and it further charged that at  the+ 
time of the sale and warranty the horse was lame, stiff and 

defectiw in  all his limbs and feet, so that he c o d  not 
(242) travel well, and became of little use to the Plaintiff. 

The evidence on the trial related to a conversation be- 
tween the Plaintiff and Defendant, when they went together 
into a room to pay and receive the purchase money, after the 
agreement relative to the sale had taken place; upon which 
conversation, the Plaintiff asked the Defendant if the horse 
he was about to let him have was sound, to which the latter 
answered, he was. Afterwards the Plaintiff told the Defend- 
ant that some persons disliked the appearance of his eyes; to 
which the Defendant answered, his eyes were good, for any 
thing he knew to the contrary, that he had been badly cut for 
the hooks, and advised the Plaintiff not to let any person have 
any thing to do with him, except a skillful hand. I t  did not 
appear in evidence whether the conversation respecting the 
eyes, took place before the payment of the money, or at  the 
time. 

The presiding Judge nonsuited the Plaintiff; a rule for a 
new trial being obtained i t  was sent to this Court. . 

TAYLOR Chief-Justice: A few plain principles have been ' 
established by mmyadecisions, on the subject of warranty, the 
application of which to this case will free it from difficulty. 
As a warranty renders the party subject to all losses arising 
from a failure of it, however innocent he may be, much cau- 
tion has been exercised in Courts of Law in creating an obli- 
gation of such extent. Hence the rule that on the sale of chat- 
tels, there is not any implied warranty, except as to the title; 

. that to constitute a warranty i t  must be express, and will not 
be implied by a mere affirmation of the quality or kind of the 
article sold, nor by a mere affirmation of the value, nok where 
the subject is of dubious quality, on which common judgment 
might be deceived. Therefore, when an auctioneer, on the 
sale of pictures, set in the p r ided  catalogue oppoxite to each, 

the name of,<a painter, .it W ~ B  determined no%* to amount 
(243) to a warranty of the picture's being the work of such 
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artist. 2 Rep. 272. I n  every case upon the sale of' 
a chattel, where there is neither a warranty nor deceit, the 
buyer purchases at his peril. I n  the case of Chandler v. LO- 
pez, Cro. Jac., it was determined that for selling a jewel, which. 
was affirmed to be a bezoar stone, when it was not, no action 
lay, unless the Defendant knew it was not a bezoar stone, or- 
had warranted it to be one. And in Packinson v. Lee, 2 East., 
314, it was decided that a fair merchantable price did not raise 
an implied warranty that if there be no warranty, and the  
seller sell the thing such as he believes it to be, without fraud, 
he wili not be liable for a latent defect. Lord Coke says, ''that 
by the civil law, every man is bound to warrant the thing that 
he selleth, albeit there be no express warranty; but the com- 
mon law bindeth him not, unless there be a warranty in deed 
or in law." And Fitzherbert, in the Nat. Brev., 94, c. says, 
"that if a man sell wine that is corrupted, or a horse that ia 
diseased, and there be no warranty, it is at the buyer's peril, 
and his eyes and his taste ought to be the judges in that case."' 
I t  appears from all the authorities, that without a warranty 
by the seller, or fraud on his part, the buyer must stand to- 
all losses arising from latent defects; and a oontrary rule is 
no where laid down.-The principle, on which the common 
law proceeds, being that the purchaser ought to apply his- 
attention to these particulars which may be supposed to be 
within the reach of his observation and judgment, and t h e  
vendor to communicate those particulars and defects which 
cannot be supposed to be immediately within the reach of such 
attention. The purchaser may always provide against his. 
own want of vigilance or skill, by requiring the vendor to war- 
rant. Saying, when the money was paid, that the horse was 
sound, did not amount to a warranty; to make an affirmation 
at the time of the sale, a warranty, it mu& appear by 
evidence to be so intended, and not to have been a meire (244) 
matter of judgment and opinion. 3 Term., 57; Carth. 
90. Salk. 210. Here the Plaintiff seemed content with the 

* assertion of the Defendant as to the soundness of the horse, 
though he had been pqviously advised to take a warranty. 
If, then, the Defendant asserted only what he believed, an& 
the contrary does not appear; and the Plaintiff chose to run 
the risk of being able to prove that the Defendant knew of t he  
unsoundness, when he might have procured an indemnity, with* 
or without that knowledge, there is neither hardship nor in- 
justice in throwing the loss on him. The nonsuit must, there-- 
fore, stand, and the rule for a new trial be discharged. 



Cited: BiatcKeib v. Odom, 10 N. '@., 305 ; B a ~ m  v. Xt&ihs, 
194 N. C., 412 ; Faqgart v., Blackivelde,~, 26 w. C:, 240 ; HoFtori 
d v ,  Green, 86 Jf. C., 600; Osbome v. &&oy, 107 N. C., 736. 

"The plain& occupied a lot in the town of New Bern, aq lessee of the 
Trlibfi!e 'df ti& New B e d  A&d&y, &nil the YXfeh@&t Mi& 
ShWff of CrweW Qduaty, &iWd -C% Iata&tWs &@& b.$ d l h &  
for a tax alleged to be dde spdn patt of the lot. The let was 
granted for  he use af the Academy b f o ~ e  the revolution,, Jt 
does llot adjoin the lot on which the Academy is erected This 
I& L irot e~ellapt6d f h h  taxes by the act bf 18@6 bh. 3: fh i c  
dbciares tbat "aH hnuses and lots, (It Oth'er real bl be&4bd! 
&state appertaining thereto, set apart and appropriated to divhw 
wo&i~, or for the edlvcatian of youih, shall be exempted from 
all taxes." For 

;It was the design of this act to exempt from taxes only that property 
whicld was specialIy and exclusively set apart ahd appl-oprihteif 
tb dfvitie *arsbip and BiEucation, and dlrE+&ly employed. fM. 
eitMr of these purpos€fs: as the ldt oa wi-iich the Church or 
Aca&emy stands and the grounds appurtenant; if employed as a 
church yard, minisker's residence, or for the recreation or nour- 
ishilqent of youth. 

2 his was an. action of trespass for taking away the Pfain- 
ti' 's goods. The Defkndrtht being Sheriff of CRAVEN, seikbb the 

:saitd goods by distregs, f t ~  a tax all'egbd to be due upon a pgrt 6f 
a lot iif t h e - t o h  of Hew &rn, occupied-bp the Hain t ih  

(245) as lessee of the Bern Academy. The Tru$teds,af 
, tYie New Berfi Academy are a cprpo~ation dreated by  la^ 

for tlie edhcation of youth, and the lirt ia cpestion is pdfl df 
-funds 'raiited to the said corpor8'tiori ldefdW the revolutioll, 
to eriab f! B tbie same d o r e  eff 'ectidy to afisdder the ends of its + 

hiriiitfiution. The lbt does not adjoin that on wfrich t2ib Acadi 
+chi itsdf &I erectea. f t  was agreed, &at if the Coui't sl~tft~td 
$6 of ofiif$oh that t h  ppl.Qiiiis& in oecupatioh of the P'lainltiff, 
$Ge 1iaBle to tair"atfqh, jn@nient ~hould  be hizdered fiok tWb 

-I&f&dank; if o f h ~ l r ~ i y e  thefi for fhe Plairitiff, with six-pence 
dii.I&%&&d costs.-l'de &se ~ a ~ o l r ' d ~ ~ e d  to Be sent to this 

a b u r t .  - 

TAYLO~,  Clii&-&ii&$ce: It 19 ciintendd by the ~l&i=iid 
;that the lot which he occupies as lessee of the Trus- 
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lcees of the New Bern Academy, is eaem t d  fwm taxatioe 
%y the words of t b  act of 1806, oh. 3. 9% e tenth se&&p o f  
+be Act is in &ese words: "All houges a d  lats or o-ther rear 
OF personal &ate appe~haining thereto, set apart and appao-- 
priated to divine worship, or for the education of youth, shall 
be, and the same are hneby exempted from all taxes whabo- 
ever.'' I t  was the design of this law to exem* from tfixes. 
only that property, which was specially and exely~ively set 
apart and appropriated to divine worship or education, a n 8  
clirwtly employed for either of these puxyoses; as the lot cm 
which p church. stands, which would include the church yard, 
and the ministers' residence, if the latter be an appurtenance- 
to the principal lot; 'or an Academy and the lot on which it 
is built, and the grounds appurtenant to it, if employed in the. 
purposes of education, as for the residence of the teacherg, or- 
towards the recreation or nourishment of the youth. I f  the 
Academy lot and its appartenances were sold, whatever would" . 
pass under the name of an appurtenance, comes. within the- 
fair scope of its exemption. But a corporation may 
own,'and in point of fact some do own, 'real property, (246) 
which is rented out for sums more than sufficient to 
meet any demands arising from the objects of their incorpo- 
ration; and if the Legislature intended to exempt all the prop- 
erty of a corporation from taxation, they would probably have- 
used words of larger compass than those containeb in this law.. 
I t  is most clear, that if the trustees were to grant the Acad- 
emy lot, the lot occupied by the 'Plaintiff would not pass with. 
i t ;  because it does not appertain to the lot wliich is set apart 
and appropriated for the education of youth.-Tlie Defendant 
is entitled to judgnpenf. 

From Burke. 

*here, ~xpon bke trial of a State's warrant %or larcw, the JWiw 
recQrds khp t8e&tjmsq9py 04 the pa;qwutor, the person pywecuted 
pay, iq ag @-ion fpr ,a m~ligious groseoution; give. such par01 
evidence of this testimony, as is consistent w'ith the written 
statement, and tends to a more exact speci$catibn of the thing 
stoles. . 

This mas an aation to recover damages of' Defendants for- 
having prosecuted malic;ously the Plaintiff' for lit men^. TJ:poil~ 
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WATT 2). GEJ~NLEE. 

the  return of the State's warrant against the Plaintiff, before 
.a Justice of the Peace, Asa Martin, one of the Defendants in 
this action, appeared and gave evidence, and his evidence 
was reduced to writing by the Justice, and returned to Court. 
A s  written, it stated, that about the last of September, 1811, 
Benjamin Garrish brought to him a piece of a band that be- 
longed to a hammer shaft of certain Iron works that had been 
destroyed by a freshet; that he, the witness, made 'scallop iron 
of the piece bf band for Joseph Watt, and GarrGh said he 
btought the piece of band to the shop, for and at the request 
-of Joseph Watt. Watt was prosecuted for stealing this piece 

of iron, and acquitted; and then instituted this suit. 
(247) Upon the trial, a witness was admitted by the Court, 

to move. that before the Justice, Asa Martin swore, 
that the &on he charged Joseph Watt i i t h  stealing, was th; 
front hoop of a hammer-shaft. The introduction of this evi- 
dence was objected to, on the ground that the testimony given 

' by Martin before the Justice, had been reduced to writing by 
the Justice, and that did not state the fact as sworn'to by the 
witness. There was a verdict for the Plaintiff; and a rule 
for a new trial being obtained, on the ground of improper evi- 
dence having been received by the Court, the same was dis- 

-charged, and the Defendants appealed. 

TAYLOR, Chief-Justice: This was an action for a malicious 
prosecution, wherein a verdict was found for the Plain$iff, and 
-upon a motion for a new trial being overruled, the Defendants 
appealed. The ground- of the motion was the admission of 
improper testimony by t h e  Court, in allowing a witness to 
prove, that on the trial before the magistrate, the Defendant 
Martin, stated, that the iron he then alluded to, was the front 
hoop of a hammer-shaft; whereas, the statement of his evi- 
dence returned by the magistrate was, that Carrish brought 
to him a piece of a band that belonged to the hammer-shaft 
after the iron works were destroyed. The question does not 
arise in this case whether par01 evidence is admissible to con- 
tradict the written statement by the magistrate; for the evi- 
edence received is entirely consistent with it, and tends only 
to a more exact specification of the iron described by the party. 
.A piece of a band that belonged to a hammer-shaft, may be the 
front hoop of a shaft; and if Martin did, in truth, so describe 
it, and it became necessary on the trial of the cause, that the 
very description he gave, should be repeated, there is nothing 
t o  forbid such evidence. We, thewfore, think the rule for a 
new trial should be discharged. 
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BENJAMIN JOHNSTON v. WILLIAM MARTIN. (248) 

Prom Iredell. 

In an action for a malicious prosecution, the dismissal of a State's 
warrant by the magistrate who tried it, is prima facie evidence 
of the want of probable cause; and throws upon the prosecutor 
the burthen of proving that there was probable cause. 

The Plaintiff, who was an overseer of a road, sued out a 
warrant against the Defendant, who was one of the hands 
attached to the road,.for the penalty given by the act of As- 
sembly against delinquent hands, and charged him with a de- 
linquency of four days. This delinquency the Plaintiff proved 
by his own oath, and recovered a judgment for the penalty. 
The Defendant afterwards obtained a warrant from a magis- 
trate, charging, that in his belief the Plaintiff had sworn 
falsely against him upon the trial of the warrant. The Plain- 
tiff was arrested and taken before two magistrates for examina- 
tion, and dismissed by them, after hearing the evidence of the 
prosecutor and another witness. The Plaintiff then' brought 
this action for malicious prosecution, and, upon the trial, 
proved by the magistrate who issued the warrant, that the De- 
fendant when he obtained it, and also on his examination, 
stated that the Plaintiff had sworn falsely in charging him 
with more days than he had a right to do. The other magis- 
trate proved, that the Defendant charged the Plaintiff with 
swearing falsely, in charging him with four days' failure, when 
the Plaintiff had not worked four days on the road. Another 
witness proved that the Defendant admitted he had been noti- 
fied to work on the road for three days during the year, but 
that the Plaintiff had sworn to more days than he had a right 
to charge him with. Satisfactory proof was given that the 
Plaintiff had worked the four days on the road. The presid- 
ing Judge instructed the Jury, that the dismissal of the warrant 
by the magistrates, was no evidence of the want of probable 
cause. There was a verdict for the Defendant, and a 
rule for a new trial was obtained on the ground of mis- (249) 
direction by the Court. The rule was discharged, and 
the Plaintiff appealed. 

TAYLOR, Chief-Justice: I t  is well settled that in  this action 
malice and the want of probable cause must both concur, other- 
wise the action will not lie. Malice alone is not sufficient; 
because a just accusation may be made from malicious mo- 
tives. Nor is the want of probable cause alone sufficient. But 
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as malice is express or implied, it is frequently implied from 
the want of probable cwse. Whether there be probable cause 
for the prosecution, must depend on all the circumstances of 
the case; but that which indicatevits absence most strongly, 
i q  the dimbarge of the maglotrates, after w, full %ad fair exars- 
inahion of the evidence. This discharge ppoves a pmumption 
in favor of the Plaintiff's innocence; for, until i t  took place, 
it could not be inferred that the charge against him was with- 
~ u t  prob+ble cause. Hsqoe the gecemity af always statipg in 
the declaration that the Plaintif? had been disoharged, from 
t h  pmsecution; and when thqt is proved, as it always must 
be, i t  certainly alpouats to pri-ma facie evidence of the w w t  
~f probable cause. As it is not necessary to prove express 
wqlitm in this action, to the support of which, implied ~ 1 E w  
i p  spffioieqt, the discharge of the Plaintiff, resulting from the 
& t ~ + w e  of any proof of hi8 g ~ i l t ,  was one circumstance from 
w&i& that implicatim might ariae. I t  s b u l d  have been 
s&%$ed to the Jury, as prima facie evidence of the want af 
paobable catwe, and t h n  \be owus of proviag the exi&mce af 
pyobablLe"aause, would have been thrown. on the Defendant. 14 
ngp. trial is therefore awarded, aqd upon the trial of the caup, 
t b  J J ~  ought to be instruoted that the dismissal of the Plam- 
tifX . by .. the magistrates, was prima facie evidence of tihe want a$ 
pr~bakde cause. 

Cited: Bostick v. Rutherford, 11 N .  C., 87;  McRae v. 
OJNeal, 13 M. C., 169;  McGowan v. McGowan, 122 N .  C., 148; 
Jopes y. R. R., 431 N. C., 137; &anford v. Grocery Co., I43 
N. C., 426. 

. - - - - 
(Q8.0) 

Den oq demise of AQUILLA OXLEY v. MIZLE et aZ. 

Rrom Bel;t{e. 
In an action against an emcutw, the JUFY find that he has fully ad- 

ministered. A sa&e f~ciap isqyes agaiqst the deuisqs, to abqw 
cause why tbq Plaintiff shall not have judgment of ezecw 
tion agaiqst thq lands devi~ed. The sci. fq. is returned exe; 
cuted" generally. The devisees plead to the sci. fa. and a cob 
lateral issue is made up between them and the executor, to-wit: 
"whether the executpr has fully administered?" This issue is 
found in favoa of the executor, and the Plaint% has juctgment 
of exectution, ae ins t  the L$nds &yi&ad, Thn wecution is Iexied 
upon, lands, in fhe b,aqSs of (qe, of thp aevisees who was a minor, 
and has no guardian, and who appeared and made defence to the 
sci. fa. by attorney, and not by guardian. The lsads are sold 
and purchased b.jr a st~anger. His, title is good; for 
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Whatever irregularity there may be in the judgment, it is the act 
of a Court of competent jurisdiction, unreversed and in force 
when the sale was made. 

The execution gave the Sheriff authority to sell, rpd though the 
judgment were afterwards reversed, or set aside, the title of an 
intermediate purchaser at the Sheriff's sale, shall not be preju- 
diced. 

The same principle applies to an error in the execution, the regu- 
larity of which cannot be questioned in an action against a pur- . 
chaser at a Sheriffs sale. 

An execution issuing after a year end a day, is only voidable at the 
instance of the party, against whom it issues. 

If a writ be not void, however irregular it may be, the purchaser, 
being a stranger, will gain a title under the Sheriffs sale. 

On the trial of this ejectment, the lessor of the Plaintiff 
claimed title to the lands in question, as devisee of John Ox- 
'ley, his father. The defendants cIaimed title under a deed 
executed by the Sheriff of Bertie; to support which deed they 
produced the record of the County Court of BERTIE, from 
which i t  appeared that one Stephen M'Dowell had brought an 
action of assumpsit against the executor of John Oxley, on 
the trial of which, the J u r y  found that the Defendant's tes- 
tator did assume, and they assessed damages: they further 
found that the Defendant had fully administered, and had not 
assets of his testator to satisfy any part of the damages of the 
Plaintiff. The Plaintiff then sued out a sc i re  f ac i as  
against the devisees of the testator, of whom the lessor (251) 
of the present Plaintiff was one, to shew cause why he 
should not have judgment of execution against the lands de- 
vised. This sc i r e  f nc i as  was returned by the Sheriff "execu- 
ted," generally. The devisees appeared by an attorney of the 
Court, and pleaded to the sc i re  facias,  "that the executor had 
assets to satisfy the damages recovered by the Plaintiff." An 
issue was made up between the devisees and executor, to try 
whether the executors had fully administered. This issue was 
found in favor of the executor; whereupon the Court gave 
judgment of execution against the lands devised for the dam- 
ages and cost. A f i e r i  f ac i as  was issued, and the lands in  the 
hands of the present lessor of the Plaintiff, were levied on and 
sold by the Sheriff. The defendants claim under the deed 
which the Sheriff made in pursuance of this sale. 

The lessor of the plaintiff then proved, that during all these- 
proceedings he was a minor, under the age of twenty-one years, 
and had no guardian. The record shewed, that to the sc i r e  
f ac i as  he appeared and made defence by attorney, and not b y  
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guardian; that the scire facias issued against him, and was 
served on him, as a person of full age. 

On this statement of facts, the presiding Judge directed the 
3ury  to find for the Defendant. A rule for a new trial was 
S ta ined  on the ground af misdirection by the Court. This 
rule was. discharged, and the lessor of the Plaintiff appealed. 

. TAYLOR, Chid-Jwtice: Whatever irregularity there may be 
in  the judgment on which the execution issued, it was the act 
of a CYourt of competent jurisdiction, and was unreversed and 
i n  force, when the sale was made to the Defendant. The exe- 
cution gave the Sheriff full authority to sell, and though the 
judgment should be afterwards reversed or set aside, yet the 

title of an intermediate purchaser at  the Sheriff's sale, 
(252) cannot be prejudiced. "The sale shall stand, otherwise 

none will buy any thing upon execution." Manaing's 
case, 8 Co. The same principle applies to an error in the ex- 
ecution, the regularity of which, i t  has been held, could not be 
questioned in an action of ejectment against a purchaser under 
a Sheriff's sde. And an execution issuing after a year and a 
day, without a revival of the judgment by scire facias, is only 
voidable at  the instance of the party against whom it issues. 
8 Jahn, 361, 13 Id. 97. I f  the writ be not void, however irreg- 
ular it may be, the purchaser will gain a title under the 
Sheriff's sale. 1 Ves. 195. 1 Maule & Selwyn, 425. The 

b law on this point is considered to be settled; and the Court are 
of opinion, that the instructions of the Judge to the Jury  were 
entirely correct. The rub for a new trial must be discharged. 

Cited: Skinner v. Noore, 19 N.  C., 155; Smith v. Spencer, 
25 N. C., 266; Brown v. Long, 36 N. C., 192; Murphrey v. 
Wood, 47 N. C., 64; Bryan v. Brooks, 51 N.  C., 580; Boyd v. 
Murray, 62 N. C., 241; Holmes v. Marshall, 72 N. C., 40; Wil- 
liams v. Williams, 85 N. C., 386; Burton v. Spiers, 92 N.  C., 
506; Ripley v. Arledge, 94 N. C., 467. 

WILLIAM W. RODMAN v. HENRY AUSTIN. 

Prom Halifax. 

Under the act establishing the Supreme Court, a Judge of that Court 
cannot award a Writ of Certiorari in vacation. Application for 
the Writ must be made to the Court. 
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R a o w  u. AWTP,. 

Ths &EWneat & a ease by ithe presiding ihdge, if not eerti&@ or 
Wfirre? 49 in the trwscrQL, 3s part of the recwd, cannot he 
tabep notice of bfr this Court, arb@ this C~urt,  upon a review of 
the record, must pronounce the sarpe judgment that the Court 
hiow ought to have pronounced. 

William W. Rodman exhibited to the honorable Jab H d ,  
ane of the Judges of this Court, ib vaeation, an afidavit com- 
plaining of a certain judgment rendwed against him in &e 
Superior Court of Law for HALIFAX, at the instanee of H e n q  
&&inj and stating the upon which his complaint was 
gmnded. He prayed f w  a Writ of Certiorari, to have the m e  
brought up to this Court. His Honor doubted whether, d e r  
the act d Assembly establishing this Court, a Judge, in 
vacation was authorized to award a Writ of Certiorari: (253) 
he, however, did award it, with a view of having the 
opinion of the Court upon the question. Upon the return of 
the Writ, the Court af6er cmsidexation, were of opinion that 
applications for Writs of Certiorari must be made to the Court; 
and thereupon the affidavit of Rodman being read, a motion 
was m d e  on his behalf, that a writ of Certiorari be awarded: 
d ik was agreed, in conaidwing this motion, the Corurit might 
look in40 Ohe record which had been .eerti&ed to this Cowrt by 
the Clerk of the Superior Court of Law for Halifax, and if 
they should be of opinion, upon an inspection of the record 
that they could not grant to Rodman a new trial, the motion 
for the Writ should be disallowed. Accompanying the trans- 
cript of ithe record, w&s a s t a t e w ~ t  of the case, signad by the 
Judge who tried the cause; but it was not certified w a @art 
of the record, nor referred to i t  in the transcript. I t  was 
therefore contended on behalf of Austin, that it formed no 
part of the record referred to this Court, and that this court, 
under the act establishing it, could look to nothing but the 
transcript of the record certified by the Clerk of Halifax Su- 
perior Court; and this being examined, it shewed the writ, 
declaration, proceedings in the case up to final judgment, and 
a motion for a new trial, which was disallowed. I t  contained 
no statement of the case, to enable this Court to decide whether 
the opinion of the Judge who tried it, upon the several points 
stated in Rodmans' affidavit, was correct or not. 

HENDERSON, Judge: This is a motion for a Certiorari, 
grounded on the papers returned to the present term between 
the same parties. Those papers are the plaintiff's affidftvit, 
the record of o suit in Halifax Superior Court, between Austin, 
Plaintiff, and Rodman, Defendant, with a statement of the 
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presiding Judge. From a view of these papers, we are of 
opinion, that a Cer t io ra r i  should not issue; for i t  would be 

entirely useless. The record does not exhibit those 
(254) grounds of complaint stated in the affidavit, and we 

must, upon a view of it, pronounce the same judgment 
that was pronounced in the Court below, whatever might be our 
opinion if the Judge's statement formed a part of the case. 
But so fa r  from its being entered on the record, it is not even 
referred to; and we cannot perceive how we can incorporate 
i t  with, or make it a part of the case. I t  might possibly be 
made at the time the cause was tried, or it might have been 
made a month afterwards. I t  would, therefore, be vain and 
useless to issue the writ. The motion must be disallowed. 

ROBERT FELLOW v. ANTHONY FULGHAM. 

P r o m  Wayne. 

Petition filed under the act of 1809, ch. 1,5, to recover damages of the 
owner of a mill, for overflowing the Plaintiff's lands. Pending 
the petition the Defendant dies, and a scire facias issues to his 
heirs to make them parties. Bcire facias dismissed; for 

The act does not direct them to be made parties; and by the common 
law, the heir is in no case liable for the tort of his ancestor. 

The act of 1805, ch. 8, provides against the abatement of actions 
brought for an injury done to real property, where the Defend- 
ant dies: but the revival must be by the representatives. 

Executors and Adnlinistrators act in autre droit ,  and maintain the 
rights of their testators and intestates; but an heir, who enters 
on the death of his ancestor, becomes seized in his own demesne, 
and does not claim to hold the land in right of another. 

The Plaintiff filed his petition in the County Court of 
WAYNE, under the act of 1809, ch. 15, to recover damages for 
the overflowing of his lands. The Defendant appealed from 
the judgment of the County Court and pending the suit in 
the Superior Court, he died. The Plaintiff sued out a sciw 

facias against his heirs, to make them parties; a d  a 
(255) question arose whether the heirs or the representatives 

of the deceased should be made parties. The Court 
dismissed the scire facias, and the Plaintiff appealed. 

TAYLOR, Chief-Justice: This is a proceeding by petition 
under the act of 1809, ch. 15, to recover damages against the 
owner of a mill for an injury done to the pIaintiff's land. 
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PEACE v. JONES. 

Upon the death of the Defendant, a scire facias was issued to 
his heirs to make them parties, and the question presented for 
decision is, whether the suit can be revived against the heirs. 
Upon principle, it is clear that the suit cannot be carried on 
against the heirs. For, by the common law, the heir is in no 
case liable for the tort of his ancestor. The act of 1805, oh. 8, 
would operate to prevent the abatement of an action brought 
for an injury done to real property, where the Defendant died: 
but then it must be revived against the representatives. The 
act under which this p r ~ c d i ~ g  is institntd, gives a remedy 
of a peculiar kind, unknown to the common law, and is ex- 
clusive of the remedy by action, in all cases where the dam- 

.ages assessed by the Jury are less than ten pounds. I t  may 
be just and convenient to make the heir pay the damages dur- 
ing the period he received benefit from the mill; but it cannot 
be done without a legislative enactment, which is not less nec- 
essary in this case than in the various others, by which par- 
ticular actions have been witbheld from abatement. But be- 
cause provision has been made in some cases that executors 
and administrqtors may prosecute or defend certain actions 
which survive the death of the party; or because the action of 
ejectment may be revived against the heirg or devisees of the 
Defendant, the Court is not at liberty to pronounce that the 
petition in this case should be revived against the heirs. Ex- 
ecutors and administrators act in autre droit, and maintain 
the rights of their testators and intestates; but an heir who en- 
ters on the death of his ancestors, becomm seised in his 
own demesne, and d o a  not claim to hold the land in (256) 
right of another. Snd whenever a statute does not au- 
thorize heirs to prosecute or defepd a petition, prosecuted by 
or against their ancestor, it is clear that they can have no right 
to do so. The scire facias must be dismissed. 

i 

Cited: Howcott v. Cofi'eld, 29 N.  C., 25. 

-- - 

TOSEPH AND WILLIAM PEACE v. WILLIAM JONES. 

From Wake. 

A garnishee summoned upon an attachment stated that the debtor - 
had executed to him certain deeds of trust for real and personal 
property, to ,secum three Of hid ,creditors; ,which property 
sold at public sale upon a credit, the purchasers giving n 
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negotiable at  the State Bank. That the sums secured by the 
d#%s of trust had been disehargt3d by a l'ike alhonnt oh't of thpl 
I ) P t x & t s  of tl& @%If& lBt*Vii@ a &tpluS of $S,2QB dollZlm 20 sen*, 
fejr which A. B. had &ven two n o w  pattable to C. D. who had 
indorsed them in blank. A. B. was also summoned as a gar- 
nishee, and declared his willingness to pay the money on the 
aotes. The PlaihtiEd in Attachment are entitled to have judg- 
ment Of a condemnation of tMs money; for, 

~f ale garni&ee he8 received t~ ~ ~ r p i u s  in m~hey, the purpow M 
the trust deeds being satisfied, it Would have been meneg re- 
ceived to the use of the debtor, and might by him have bee@ 
recovered in iledebitatus assumpsit. 

The law is the same, whether the surplus be in money or in notes, 
add, upob a refusal to deliver the latter, the debtor would be 
ehtitled to an Slction of tf0veiq. 

TBe atfachimat law &sk& notes not yet due, whether given feir 
money or specific artiClw, subject to that prbeeee. Ah4 it 5's So 
abjection that the aiotes are given for the purchase af prdpwty 
in which the debtor had only an equitable interest. 

t Whether the property be liable to execution, is not the criterion to 
determine whether it be aktechable, otherwise the attachment 
law could llot operate upoh bollds and simple contract debts, &C. 

As soon RS the pufpkes of the trust deeds were satisfied, there was . 
bat OW equity remaining, and that was in the debtor, whdse 
right to the maney, had it been received, could have been en- 
krced at law. 

The Plaintiffs were creditors of the Defendant by specialty 
to the amonnt of $363.87, and sued out an original attachtment 

agaisst his effects, which was levied upon sundry a*- 
(257) tides, and Peter B r ~ m e ,  Esq., was summoned as gar- 

nishee. The subject of his garni~hment, upon which 
the questiofis s a h i t t e d  to this Court arose, was, that p r i o ~  to 
hi@ being summoned as garnishee, Jones hcd executed to him 
certain deed6 of trugt, for real and personal pro@erty, to se- 
cure three of Johm's creditors; which property was sold at  
public sale upon a credit of three and six months, the pur- . 
chasers giving no'ties negotiable at the State Bank. That the 
sums secured by the deeds of trust had been discharged, by a 
like amount out of the proceeds of the sale, leaving a surplus of 
$1,208.20, for which R. Cannon gave two notes payable to W. 
Rogers, who had indorsed the same in blank; that he had no 
beneficial i?laitn ugolil the pmperty of Jmes, fior did Be be- 
lieve that the creditors, for whose benefit the deed had been 
taken, had. But he submitted to the Court, whether any 
pmeiws from a Court af Law could affect the equitabb ixatere~t 
whi& Jomes had in the p e m n a l  property csatained in the 
deed; awl %h~ehtr;r t h  tm n %iabIe aot& lS.~bh to the "PP pl&&ff's demand, altlisngh t ey @ere taken $or tlie balance 
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of the Defendant's equitable interest in aeflain real' estates, 
inasmuch as that balance, in virtue of a p i o r  equity, had bem 
converted into pe~sonal property. The questions arising OII 
Mr. Browne's garnishment, were referred to this Court. 

TAYLOR, Chief-Justice: If Mr. Browne had. received the 
surplus in money, the purposes of the trust deeds having been 
executed and extinguished, it would have been so much moriwy 
received to the use of Jones, and might have been recoverd by 
him in inde6itat.t =ssu~p& ;  the law in such case, irnplyhg 
a promise to pay. For the quality of every such trust is, that 
what remains after paying the creditors, belongs to the 
assignor. And although the usual remedy against a trustee, 
for a misapplication of the trust fund, is by a bill in 
equity, yet at law, an action of amumpsit will lie. 5 (258) 
Tern.  601, Willes 405. The law must be the same, 
whether the surplus be in money or in notes, and upon a re- 
fusal to deliver the latter, Jones would be entitled to an action 
of trover; Salk. 130, 282, for the garnishment proves that the 
notes belong to him. I t  seems to be a better criterion, whether 
property be liable to attachment, to ascertain what 'would be 
the rights of the Defendant in the attachment against the gar- 
nishee, than to enquire, whether the property would be liable 
to an execution against the Defendant. For the attachment 
law makes notes not yet due, whether given for mopey or 
specific articles, suhject to that process; which things clearly 
cannot be taken in execution. But, if the property being liable 
to execution, were a test of its being attachable, it would hold 
good in this case, as to all the property in the garnishee's 
hands, which was not necessary to satisfy the creditors; and if 
a kvv had been made bv a creditor of Jones's uDon the oron- > > 

erty, before the sale, the surplus, after paying the trust cred- 
itors, would have belonged to such judgme?t creditor. So 
that the first doubt suggested in the garnishment, seems to be 
answered by the act of 1812, ch. 14, making trust property, 
real and personal, liable to execution. The other suggestion 
adinits of the same answer. The real property is converted 
into personal, in virtue of a prior equity, only so far as the 
trust creditors had a lien upon the property. To the extent 
of fht& debts the equity was prior; but when that'object was 
accomplished, there was but ope equity remaining, and that 
was in Jones, whose right to the money, had it been revived, 
was of that kind, whieh, it has bees shewn, a Court of Law 
would have enf6rked. 
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Considering, then, the general scope and spirit of the at- 
tachment law, the property which it renders liable to the pro- 
cess, "estate and effects," and how easy it would be for an a'6- 
sconding debtor to evade its provisions, by suffering his prop- 

erty to be sold under a trust deed, for negotiable seem- 
(259) ities, the Court are of opinion, that judgment should 

be rendered for the Plaintiffs on the garnishments of 
Mr. Browne and Mr. Cannon;* more especially as all the par- 
ties concerned are before the Court, and the drawer of the 
nctes declares, in his garnishment, his willingness to pay the 
money. 

This view of the case is taken from the garnishments alone; 
but from the parties concerned in this transaction, i t  is fair 
to presume, not only that the deed of trust was drawn in the 
usual, but in the best form. That form is, to insert a cove- 
nant upon the part of the trustee, to restore to the cestui que 
trust the surplus remaining after the payment of debts; in  
which case Jones would have had an indisputable legal remedy. 

*NOTE.-R. Cannon was also summoned as a garnishee in this case, 
and in his garnishment declared his willingness to pay the money 
on the notes. 

Cited: Gillis v. McKay, 15 N. C., 174; CofieZd u. Colliasp 
26 N. C., 492; Gaither v. Bablew, 49 N.  C., 490; Sexton v. Ins. 
Co., 132 N.  C., 3. 

(260) 

Den on demise of HATTAN & WIFE e t  al. v. ARTHUR DEW. 

From Edgecombe. 

An execution issued from February term 1807, on a judgment recov- 
ered in the County Court, and was returnable to  May term fol- 
lowing. The execution waq continued, and by virtue of the one 
which issued from May term, 1808, the same being on 9 May, 
and made returnable to August term following, the land in dis- 
pute was levied on and sold, and the Jessor of the Plaintiff be- 
came the purchaser. Judgment was recovered against the same 
Defenddnt befare a Justice of the Peace, and the execution which 
issued thereon was levied by a Constable p?.ior to the levy made 
of the first execution by the Sheriff. The order of sale was made 
by County Court at August term, 1809. A vendi t ion i  expolzas 
was issued, by virtue of which the land was sold, and the De- 
fendant became the purchaser. The deed to the lessor of the 
Plaintiff recited that the sale, under which he claimed, was 
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made by virtue of the execution which issued from February 
term of the County Court 1807; whereas in  truth, i t  was not 
made until 27 July, 1808. The Plaintiff is entitled to recover 
the  lands: for, 

1. The lien created by the teste of the execution, which issued 9 May, 
1808, was  not destroyed by the levy afterwards made by the con- 
stable; particularly as  there was no sale under that  levy until a 
levy and sale under the first execution. 

2. The erroneous recital in  the deed to the lessor of the Plaintiff, 
does not affect the operation of the deed. The recital is not a n  
essential part of the deea; its use is only to  explain more fully 
the i r , t e r , t i ~ ~  ~f the parties, nr to serve as  a refereoce in the 
future investigation of the title. I t  affirms no fact, and can 
never amount to an estoppel. 

The  execution gave the Sheriff authority to sell, and although his 
power be  incorrectly set forth i n  the deed, yet the deed is good. 

And i t  would seem that the Sheriff ,may be admitted a witness to  
prove the mistake, that  he sold under the executiion of 1808, 
and not under that of February, 1807. 

This case was sent up to this Cour t  upon t h e  following 
special verdict, to-wit : 

"A judgment was obtained against Hattan, in Nash, County Court, 
a t  February Sessions, 1807. Execution issued thereon, and was re- 
turned to May, 1807, without any levy having been made. A second 
issued, tested May, and returnable to  August term, 1807, on which 
was a return, "'Rec'd Clerk's and SheriE's fees'-And the execution 
directed to the Sheriff of Edgecombe, tested the second Monday of 
May, 1808, and returnable on the second Monday in August 
following was issued, and returned with the following en- (261) 
dorsement, "Rec'd 40s. in  part of this judgment, by sale of 
land; no more property to  be found in my CountyM-The Sheriff 
levied t h e  last mentioned execution on 8 or 9 June, 1808, and sold 
by virtue of i t  on 27 July following, the land in question, when 
Coleman, one of the lessors of the Plaintiff, became the purchaser, 
and the Sheriff executed to him a deed. But the deed recites that a 
sale was made by virtue of a n  execution issued from Nash County 
Court, tested the second Monday of February, 1807. Hattan ac- 
quired his interest i n  the land by marrying his wife, and his mar- 
riage took place between the time of the judgment rendered, and 
t h e  issuing of the execution on the second Monday of May, 1808. 
This  is the title set up by the lessors of the Plaintiff. 

"As to the title set up by the Defendant, the Jury find, that on 
1 3  May, 1808, a judgment was obtained, and execution issued thereon, 
against the goods and chattels, lands and tenements, of Hattan. 
A Gonstable, to whom i t  directed, levied i t  eight or ten days 
befare the sitting of ~ d g e d m b e  OOd'nty Court, and returned it t o  
that  Court. I t  was entered on the appearance docket, a t  August 
term, 1808, and continued until August term, 1809, when a n  order 
of sale was made, and a n  execution tested the fourth Monday 
of August, 1809, and returnable t o  November term following, was 
issued, under which the  land was sold, and the Defendant became 
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HATTAN 'L). DEW. 

the purchaser. The defendant is in possession; and if, upon this , 
finding, the law be is favor of the lessors of the Plaintiff, the Jury 
find the Defendant guilty, and assess his damagw to six-pence and 
costs: I! the law be for the Defendant, they find him not guilty." 

Upon the trial, the Sheriff was admitted as a witness, to 
prove that he levied the execution which issued on the second 
Monday of May, 1808, on 8 or 9 June following, and sold the 
land in question, by virtue of that execution, on 27 July. And 
upon his evidence, the Jury found t-hese facts, as stated in the 
special verdict, 

Upon this case, the Oourt were divided in opinion. Chief 
Justice TAYLOR and Judge HENDERSON being of opinion, that 
judgment should be rendered for the Plaintiff, and Judge HALL 
being of opinion, that judgment should be rendered for the 
defendant. 

TAYLOR, Chief-Justice : The first execution against Hattan 
issued from February term, 1807, of Nasb County Court, 
where the judgment was rendered: but the levy was made 

on the third execution, which bore teste the second Mon- 
(262) day in, May, 1808, and the Jury  have found, upon the 

evidence of the Sheriff, that the levy was actually made 
on the 8th or 9th of June foIIowiag. The SheriE's deed, how- 
ever, recites that the saIe was made by virtue of the first axe- 
cution; and as this recital is erroneous, the question is, Wheth- 
er the deed shall operate to convey the land to the purchaser, 
Coleman? If a recital were: an essentiaI part of a deed, or if 
the land were conveyed according to the recital thus erroneously 
stating the levy, there would be some ground for the objection 
to rest upon. But kbe use of it is onIy to explain more fully 
the intention of the parties, or to serve as a reference in the 
future investigation of the title. I t  affirms no fact, and never 
ammnts to an estoppel. Coke Lit. 352, b. Finch. Law, 33. 

I f  one recite a former lease to have been made on such a 
day to J 8, and then make a new lease,. to begin after the end 
of the former lease, and mistake the date of the old lease, in 
this case, the deed is good, notwithstanding the mistake. Dyer 
93, 1m. If, indeed, the property be described in the effective 
words of the conveyance, only according to the false descr?p- 
tion given of it in the recitaI, it will pass by the deed, as ap- 
pertr-s by the foEIowing case., I f  I @ant to J S, a11 the lands 
ia Bade whieh I ptimhased' from J -D, or whi&~came to me 
by &#eeht from J D, or, I give all my goods to J S, which f 
have as executor of J D, and, in tmth, I have no such la& 
.or goods, but I had them by some other means, @err of some 
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other person, in these casw, and by this mistake, the deed L 
void. But if I grant to 3 8, all my lands in Dale by name, 
aa White acre, which I purchased of J D, and in truth, I pur- 
chased them of another, in this case, this mistake will not hurt 
the 'deed. Dyer 50, 87, 376. As, then, it appears in this case, 
that the Sheriff was duly authorized to make the sale; although 
hivJ power is incorrectly set forth in the deed, ? majority 
of the aourt are of opinion, the law arising on the (263). 
special verdiot is in favor of the Plaintiff. I 

HALL, Judge: The lien created by the teste of the writ of" 
execution, which issued 9 May, 1808, cannot be destroyed bg 
the levy afterwards made by the Constable, particularly as 
there was no  sale under that levy until a levy and sale ,under 
the execution which. first issued. I n  England, it is said that 
if the Sheriff execute the writ last delivered tot him, before. 
the first, he shall be answerable himself for the debt due to the 
Plainti$ in the first execution. And of this he has no right 
to complain; because, as all executions are delivered to him, 
he may know which to execute first: But in this State it is 
otherwise. The Sheriff and Constables of a County, have 
each a right, in many cases, to levy and sell the same property; 
and it would not do to say, that one officer, executing a young- 
er execution before an elder, in the hands of another officer, 
whether he knew of it or not, should be liable to the Plaintiff- 
in the first. Whether purchasers under the younger execu- 
tion would be protected, or whether the lien created from the. 
teste of the first would subject property so sold, it is not nec- 
essary to decide; because the roperty was here first sold under 
the execution that first i sme l  I t  is said, that the reason o f  
altering the law in England by the statute of frauds, in making- 
the lien commenced from the delivery, and not from the teste 
of the writ, was on account of purchasers claiming property 
bona f ide purchased mder younger executions, when there were 
older ones, the lien whereof reached back to their teste. 1 
Term, 731. If this were the case, and the law has not been 
altered with us, it would seem that such purchasers would' 
be obliged to yield to such lien, particularly when the two 
executions are in the hands of different officers, as in this- 
case, and no remedy can be had against them. As to the- 
first part of the case, my opinion is in favor of the Plaintiff. 
.As to the other question, my opinion differs from 
that of my brethren, arid 1 will briefly assign the rea-, (264) 
sons which support my opiriion. Tt is enacted by the 
27. Hen. VII I ,  ch. 18, see. 1, "that no lands or hereditaments- 
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sha l l  pass, whereby any estate of inheritance o r  freehold shall 
&e made, by reason of any bargain and sale, except the bar- 
gain and sale be made by writing and enrolled." I t  is also 

fenacted by our act of 1715, ch. 38, sec. 5, that no conveyance 
of lands shall be good and available in law, unless the same 
%e acknowledged or proved, and registered; and that all deeds 
-so done ~ n d  executed shall be valid and pass estates in lands, 
&c. Rcre it appears that lands cannot pass from one person 
to another without writing; and it is expected that every one 
*can shew a written title to land of which he is the proprietor. 
I t  is true, that the Legislature have taken away the remedy 
of claimants, where they have not asserted their claims within 
the time prescribed by law, and vested the title in those who 
.during that time have been in quiet possession. But these acts ' 

do not interfere with the requisite, that 'titles to land must 
l e  in writing; and where there is no possession relied upon, 
there must be no chasm in those titles; there must be no link 
wanting. Now the Plaintiff does not depend upon possession 
for a title. Does he shew a written one? H e  shews a deed 
from the Sheriff, in which the Sheriff sets forth the author- 

'ity he had for executing it, to-wit, an execution bearing date 
the second Monday of February, 1807. Were that execution 
shewn, and the judgment on which it issued, the Plaintiff's 
title would rest as far as it could upon written evidence. But 
i t  is admitted that the land was not sold under that execution; 
"yet parol testimony is admitted to shew that it was sold under 
another execution. This is not only connecting the deed and 

*execution by parol testimony, but expressly contradicting the 
very deed under which the Plaintiff claims, and to which he 
-is a party. - I f  this be allowable, who can find out in whom 

title to land is, by searching records? I t  is true i t  
( 2 6 5 )  appears, from the testimony adduced, that the land was 

sold under another execution issuing from the same 
judgment. But if that can be shewn, why not go a step fur- 
ther, and shew that it was sold under an execution issuing 
from another judgment between different parties? Would not 
this give rise to much confusion and inccinvenience? Were 
this allowable, titles to land would in a great measure depend 

;upon parol testimony. I s  there any necessity for this? Would 
it not be 9n easy thing truly to recite the execution under ' 

which the land was solda I doubt not, it was done in the 
present instance through mistake; this.may be the case again;. 
'but that is no reason for adopting a rule that would give rise 
to so much uncertainty and inconvenience. 

204 

\ 



, 
N. C.] MAY TERM, 1819. 

I 

I Cited: Huggins v. Ketchum, 20 N. C., 558; Cherry v. 
Woolard, 23 N. C., 439; Carter 0. Spencer, 29 N. C., Tg; 
Bailey v. Illorgarb, 44 N.  C., 355. 

JOHN MOSELY WALKER, SARAH JANE WALKER and ELIZA H. 
WALKER, infants, by their next friend, CARLETON WALKER, 
v. HANSON KELLY, WILLIAM WATTS JONES and JOHN D, 
TOORSER, Executors of the last will of JOHN WALKER, de- 
ceased. 

From New Hamover. 

Testator bequeaths te* %egroes to A. seven negq-oes to B. and sevm , 

to C. After making his will, he sold all his negroes, and died 
possessed of a large estate. The legatees apply to the Court of 
Equity to order the executors to lay out 80 much of the estate as 
may be necessary to purchase negroes to make good the legacies. 
The Court will order the executors. to make good the legacies. 

Pending the suit, a compromise is made between the executors and 
the next friend of the legatees (who are minors) relative to the 
negroes, in which it is agreed that the value of the negroes, as 
found by the master, shall be paid to the guardian of the lega- 
tees. This compromise being satisfactory to the Court, is con- 
Armed. 

The bill charged, that John Walker, Iate of the county of 
NEW HANOVER, departed this life some time i n  1813, having 
made and published his last will, of which he appointed 
Hanson Kelly, Wi1lia.m Watts Jones and John D. (266) 
Toomer, executors, who proved the wiIl in  the Cqurt of 
Pleas and Quarter Sessions for New Hanover county, and 
undertook the burthen of executing the same; that the testator 
bequeathed to the Complainant, John M. Walker, ten negroes 
and fourteen share4 in the capital stock of the Bank of Cape 
Fear;  to the Complainant, Sarah Jane Walker, seven negroes 
and fourteen shares of stock in said Bank; and to the Com- 
plainant, Eliza E. Walker, seven negroes and twenty-one 
shares of stock in the said Bank; that the Complainants had 
requested the Defendants to deliver over the legacies to their 
guardian, and the Defendants had refused to do so, without the 
direction of the Court, saying that the testator, after making 
his will, had disposed of all his negroes, and they did not 
think themelves safe i n  laying out the monies belonging to the 
estate in the purchase of other negroes for the Complainants, 
until the sum so to be laid out should be designated by the 
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'Court. The bill prayed for sucb rdief a8 the Qourt might 
&ink the Complainants ezltitled to. 

The-answer of the Defendants admitied the fact$ as charged 
'in the bill, and submitted to such decree as the Court might 
make in the premises. An account of the value of the negroes 

'bequeathed to Conplainants, and an account of the dividends 
which had accrued and been declared upon the bank stock, . 
were kaken by the Master; and the saM wm gent to khia Gmrt 
-for a final decree. 

BY THE COURT :-This cause coming on to be heard, thh sub- 
stance of the Complainants' bill appeared to be, that John 
Walker died some time in 1813, haring made a last will and 
testameht, of which he appointed the Defendants executors, 

who roved the will, and took upon themselves the burthen of 
tbe execution thereof. That by tbe said will he bequeathed 

to the Complainant, J o b  N. Walker, teil negroae and 
(36Z) fourteen &a>res in the aapital &wk ef the Bank 

of Cape Fear; to the Comp+ainant, Sarah Jane 
W a l h ~ ,  seven negroes and fmrteen shares in the capita3 &ock 
"of the Bank of Cape Fear; and to the Complainant, Eliza 
Ea r i e t t a  Walker, seven negroes and twenty-one &ares in the 
-oapital stock ef .the Bank of Cape Fear: and the Beope of the 
Complainants' bill is, that the sum to be expended by the 
+executors aforesaid in the purchase of negroes to fulfil the 
aforesaid legacies, shall be ascertained by the Court, and that 
the Complainants may be relieved. Whereto the Defendants, 
'by their answer, say that they admit they were appointed 
executors of the last will of the said John Walker, and qualified 
as such, and that the legacies bequeathed thereby to the Com- 
plainants are truly set forth by their bill. That the said John 
Walker, after making his said will, sold and conveyed all the 

negroes he owned. That by the said will, they were directed 
to retain the said legacies until the County Court should ap- 
point a guardian to Complainants, and take a bond with secur- 
i$y for the performance of the trust; and they submit to the 
Cobrt whether it were not the intention of the testator that 
the guardian should be appointed by the County Court of Nm 
Hanover, and wbetler the Complainants be entitled to any, 
and, if any, to what sum of money in lieu of the negroes afore- 

.said: and the report of the Clerk and Ma~ter  in Equity for the 

.county of New Hanover being read, by which it appears that 
the negroes bequeathed to the Complainants were at the time 
s f  the .death of the testator of the value of $7,920; and that 
+on 6 April, 1818, t h y  were of the value of $10,698; and that, 
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from the death of the testator to 6 April afaresaid, .the 
bank stock bequeathed to the Complainants, had prodnmd in 
dividends and bonus the sum of $2,107. 

The Court do order, adjudge anddecree, that upon the per- 
formance of Carletc~n Walker, Esquire, (who, it appeaw, to 
the satisfaction of the Court, hath been appointed guardian 
to the Complainants by the Court of Pleas and Quarter Ses- 
sions for the county of Cumberland), of the matters 
hereinafter required of him ta be performed, the De- (268) 
fendants do transfer to the Complainants, John M. , 

Walker aad Sarah Jane Walker, eaeh fourteen shares in t b  
aapital stock of the Bank of Cape Fear, and to the complain- 
ant Eliza Henrietta Walker, twenty-one shares in the capital 
stock of the said Bank; and do pay over to the guardian for 
the benefit of the complainants, the aforesaid sum of 2,107 
dollars, being the dividends and bonus which have been de- 
clared and have accrued on the aforesaid stock up to the date 
of the Master's report; which sum will belong to the com- 
plainants in the following proportions, to-dt,  to John M. 
Walker, fourteen forty-ninth parts, $hereof, to Sarah Jane Wal- 
ker, fourteen forty ninth parts, and to Eliza 'Henrietta 
Walker twenty-one forty-ninth parts; and that the Defend- 
ants account with the said guardian for the dividends accrued 
oa the said bank stock since the date of the Masters report 
aforesaid, and pay the same over to the said guardian, to be 
by him h i d  out for the benefit of the mmplainants, accord- 
ing to the same proportions. 

And it further appearing to the satisfaction of the Court, 
that a compromise hath been made between the complain- 
ants, acting by their father and next friend, the aforesaid 
Carleton Walker, and the Defendants, relative to the legacies 
of negroes bequeathed to the complainants, which compro- 
mise appears 'to the Court to be reasonable, the Court do 
tberefoxe, according to the terms of the said compromke, fur- 
ther order, adjudge and decree, that upon the performance 
by the said Carleton Walker of the requisitions aforesaid, and 
upon the assent of John Walker, the residuary legatee, behg 
signified in writing and filed in the office of the Clerk and 
Master of the County of New Hanover, or without such assent, 
at the election sf the Defendants, they do further pay over 
to the mid Chardian, 60r the benefit of the complainants, in 
satisfaction of the legacies of negroes bequeathed to them re- 
spectively, the sum of nine thousand dollars, to be divided 
among the complainants in the following propor- 
tions, to-wit, to John M. Walker, ten twenty-fourth (2619) 
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pads  thereof, and to Sarah Jane Walker t i id  Id im 
Henrietta Walker each, seven twenty-fourth parts thereof. 

And it appearing to the Court, that the penalty of the 
bond entered into by the *said Carleton Walker, as guardian 
to the complainants, is not more than sufficient for the secu- 
rity of John M. Walker, it is further ordered, that no trans- 
fer of the aforesaid stock or payment of the aforesaid sums 
of money belonging to Sarah Jane Walker, or EIiza ICenri. 
etta Walker, be made to their said guardian, before he shall 
have entered into two other bonds, each in the sum of ten 
thoiisaild dollars, with such security as may be approved by 
the Court of Pleas and Quarter Sessions for the County of 
Cumberland, conditioned for the proper discharge of his 
office of guardian. 

(270) 
JOHN H. HOWARD v. EDWARD PASTEUR AND JONATHAN 

PRICE, 

From Craven. 

The Defendant being arresteci on a ca, sa. and in custody of the 
Sheriff, executed to the Sheriff a bond, with two sureties thereto, 
conditioned for his keeping within the rules of the prison, until 
he should be legally discharged therefrom. Whilst he was thus 
within the rules of the prison, a capias ad respondendurn was 
issued against him, and he was thereon arrested and put into 
close jail. He thereupon notified the Plaintiff's in each case, of 
his intention to take the oath of insolvency and the benefit of the 
act for the relief of insolvent debtors. On the day appointed, he 
took the oath, was discharged by the Judge, and went at large 
out of the limits of the rules of the prison. Motion for judgment 
against the sureties in the bond for his keeping within the rules 
of the prison, disallowed; for 

His going out of the limits of the rules, after he was discharged as 
an insolvent debtor, was lawful, although he was in close jail 
at the instance of another creditor. The order of liberation 
extends to discharge him from all imprisonment for debt. 

The act of 1773, recognizes two kinds of imprisonment, the one, close 
jail, the other, the rules of the prison, as directed by the act of 
1741. The word close used in this act refers to the personal sit- 
uation of the applicant, as a pre-requisite for taking the oath; 
but is omitted in that part which directs his discharge; and pre- 
supposes there may be others, who hold him in confinement, by 
directing them to be notified. 

The Plaintiff obtained a judgment against Minor Hunting- 
ton, at September term, 1815, of CRAVEN County Court, for 
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HOWARD v. PASTEUR. 

701. 4s. 10d. and costs: whereon a ca. sa. duly issued, and was 
executed on the Defendant on 25 September, 1815. The Defend- 
ant being then in custody on the said ca. sa. on the day and year 
aforesaid, executed to the Sheriff, in proper foi~m, a bond, with 
the present Defendants, Edward Pasteur and Jonathan Price, 
sureties thereto, conditioned for the said Huntington keeping 
within the rules of the prison until he should be duly and le- 
gally discharged therefrom. 1 September, 1817, a writ of capias 
ad respondendurn, at the instance of Thomas WClin, and re- 
turnable to Craven County Court, was executed on 
the said Huntington; who was oii that day, put into 
the walls of the prison, and there remained in close 
confinement, until 13 October following. While 
the Defendant was thus within the walls of the prison (271) 
he d d y  notified M'Lin, and also the present Plaintiff, 
of his intention to take the benefit of the act for the relief of 
insolvent debtors; and on the said 13 October, lq71, 1d;lre 
his honor Judge Daniel, took the ordinary oath of insolvency, 
and was ordered to be discharged from imprisonment. 

After these proceedings, and before the notice'of the pres- 
ent motion, Huntington voluntarily went beyond the limits 
of the rules of the prison; and the plaintiff thereupon moved 
for execution against his said sureties, the present Defend- 
ants. Their bond had been duly assigned to the Plaintiff by 
the Sheriff. On this case, the Court below adjudged, that an 
execution should issue, as prayed for by the Plaintiff; from 
which judgment the defendants appealed. 

HENDERSON, Judge: This case depends on the operation of 
the words "shall be immediately set at  liberty," in the first 
section of the act of 1773; that is, whether where a debtor is 
confined in close jail under one process, and has taken the 
bounds under another, such order of liberation, as has been 
made in  this case, extends to discharge him from the bounds 
of the priso'n. And it is argued that it does not, because a 
prisoner of the latter description is not entitled to the benefits of 
that section of the act, for that section extends to those only 
who are in  close jail. I t  does not follow that because none 
but a close prisoner can be pernlitted to take the oath of in- 
solvency, that the liberation should extend to such only. I t  
extends to all imprisonment for debt. None but close prisoners 
can take the, oath; for the close confinement is required as a 
teste of the truth of the oath, and. perhaps as a judgment for 
the imprudence of going in debt, beyond the liability to pay. 
Yet, when i t  is undergone, at the instance of any one, all those 
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who have evidenced a like disposition to coerce pavment by 
imprisonment, are like affected. The words of the act, as 
well as its spirit, seem to require this construction. The 
Sheriff, when he produces the body of the debtor, is required 

to produce a list of the process, &c. by which he holds 
(272) him in confinement. H e  is to be sat at liberty, not 

only from clase imprisonment, but generally; that 
is, as we consider it, from all imprisonment for debt. And 
the third section, by using the words "in prison," omitting 
the word "close," shows that the Legislature recognized two 
7 .  mnds of imprisonment, the one close jail, that is, the walls of 
the jail, and the other, the rules of the prison, as directed by 
the act of 1'141: which word Wose," refers personally to the 
situation of the applicant, as a prerequisite for taking the 
oath; but is omitted in that part which directs his discharge; 
and pre-supposes that there may be others who hold him in 
<confinement, by directing them to be notified. Besides, what 
can  this creditor complain o f?  I f  close jail be required as a 
teste and punishment, i t  has already been undergone in the 
same manner; and for the same time, that it would have been 
undergone, if the bounds, as to him, had not been taken. He  
has the salhe opportunity of offering opposing evidence, and 
'of cross-examination; for he is to be notified. And we can 
mot perceive that his situation is in any way different as to 
-the coercive powers of imprisonment, than if the debtor had 
remained in close jail. For the same thing is effected by 
another creditor in  the same jail, and during the same period 
of time. If the Defendant be discharged in law from the im- 
prisonment in this case, the bond which was taken to secure 
the creditor against an escape,. is also discharged. For the 
law directs its officer, at the instahce of the creditor, to con- 
fine the debtor; and the law directs its officer to discharge 
him. Of course, all means taken to that end, to-wit, the con- 
finement, must cease, when that end ceases to exist. But we 
cannot distinguish this case from that of Burtoli and Dick- 
ens, decided at this term: For that which will prevent an 
arrest, will justify. a discharge; and the debtor who takes the 
40s. oath, stands in  the same situation as to the bill of rights, 
with the debtor who surrenders up his property under the 
third section of the act of 1773. Let judgment be entered for 
$he Defendants. 

Cited: Phillips v. Allen, 35 N.  C., 11. 



N. C.] HAY TERM, 1818. 

JOSHUA BELL v. NOAH BEEMAN and others. (273) 

From Edgecambe. 

A, being in want of money, 6orrowed 200 dollars from B, and to 
secure the re-payment thereof, placed in the hands of B a negro 
slave, upon a parol agreement, that upon the re-payment of the 
mdney the negro should be re-delivered. B sold the negro to C, 
who took possession and held the negro for nine years. A filed 
his bill against B and C to redeem the negro. C pleaded that 
he was a purchaser for a valuable consideration without notice; 
and in his answer relied upon the length of time he had had 
the negro in'his possession. His plea was found by the Jury to 
be true. Bill dismissed as to C; for, 

1. His plea shall avail him. 
'2, His long adverse possession shall also avail him. Equity will nat 

take from him any defence or protection, which would avail him 
at law. Here, his adverse possession for more than three years, 
is a good defence at law, under the plea of the statute of limita- 
tions. 

And it is no answer to this objection, that the Defendant has not 
pleaded the statute. It is only in those cases where Courts of 
Equity and Courts of Law exercise concurrent jurisdiction, (hat, 
in this Court, the statute can be relied on as a positive bar, for 
equity follows the law, and the rights of the parties shall be the 
same in both Courts. 

Where this Court has exclusive jurisdiction, equity will respect time, 
and frequently decides in analogy to the statute of limitations. 
In this case, the Defendant has exposed his situation, and the . 
Court perceives that he has a good defence at law, which he 
may use with a safe conscience, and will not therefore interfere. 

This was a bill brought to redeem a negro slave. The 
bill charged that Frederick Bell, father of the Complainant, 
being in want of money in 1801, obtained two hundred dollars 
on loan from Thomas Goff, and to secure the re-payment there- . 

of, placed in  the hands of Goff a negro slave named Peter, upon 
a parol agreement, that upon re-payment of the sum borrowed, 
the said negro should be returned to Bell, and that until that 
time Goff should keep him and have the benefit of his labor in 
lieu of interest. That in 1803, Bell died, having made and 
published his last will, which was duly admitted to probate in 
Edgeoomb County Court, and Sally Bell one of the De- 
,fendants, qualified as Executrix thereof. That the testa- (274) 
tor bequeathed the negro slave Peter to the Complainant, 
upon condition that he would redeem him. That soon after 
the death of Frederick Bell, Complainant tendered to Goff 
the sum borrowed, when he was informed by Goff t,hat he 
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had sold the negro to Noah Beeman, who, at  the time of the 
purchase, was told by him, that he held the negro in'pledge 
for the sum aforesaid. That Goff requested the Complain- 
ant to pay for, him the money, promising to procure the negro 
within a short time; that Complainant refused to pay until 
the negro should be delivered, whereupon Goff promised 
that he would in a short time procure him and bring him 
to Complainant. That partly from a hope that Goff would 
keep his promise, and partly from the straightness of his cir- 
cumstances, Complainant had forbornel to take any steps to 
coerce the delivery of the negro: That the yearly value of 
the negros' labour was worth much more than the interest 
of the money. The bill prayed process against Sally Bell, 
the Executrix, and against Goff and Beeman; that Goff and 
Beeman might submit to an account, and that Beeman be 
decreed to deliver up the negro. 

The bill was taken p r o  confesso, and set down to be heard 
ez  p a r t e  as against them. 

Beeman put in a pleas and answer. As to so much of the 
bill as sought a discovery from him of the manner in which 

his being pleiged by Bell to Goff for the re-pay&ent of two 
hundred dollars, and as to the tender made to Goff, and his 
promise to return the negro, the annual hire and value of 
the negro, he pleaded, that on 19 February, 1803, - Goff being in possession of the negro, and claim- 
ing him as his own, he, Beeman, purchased said negro from 
Goff for the sum of two hundred and thirty dollars, which 
he then paid to Goff, who delivered the negro to him, and 

made to him a bill of sale, which he was ready to 
(275 )  produce when required. And that at the time he 

so purchased and paid for the said negro, he had no 
notice of Complainant's claim, nor of any claim to the negro 
other than that of Goff's. All which matters he averred and 
pleaded in bar of Complainant's bill, and craved judgment 
of the Court, whether, &c. 

As to so much of the bill as he did not plead to, he an- 
swered, that he purchased the negro of Goff on 19 February, 
1803, for the sum of $230, which he paid to Goff, and took 
from him a bill of sale; and that he had been in  quiet posses- 
sion of the negro from that time up to the iilipg of the bill. 
That when he so purchased and paid for the negro, he had no 
notice that Complainant or any other person had any claim to 
him; that the negro was about eight years old when he pur- 
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chased him, and at the time of putting in his answer, about 
twenty-one. 

The bill was filed in 1818. And the parties having taken 
testimony, and the cause being set for ,hearing, certain issues 
were submitted to a Jury ;  who found "that the testator did, 
about 1802, pledge the negro slave in question to the Defendant, 
Goff, until he, Goff, should repay the sum of two hundred dol- 
l6rs then borrowed, and that the testator died on 17 February, 
1803. That on 19 February, 1803, Goff sold the said negro to 
the Defendant, Beeman who then had no notice of the pledge 
by the testator to Goff; and that the Defendant, Beeman, had 
been in uninterrupted possession from the time of the purchase, 
without demand, until January, 1816, when the Complainant 
tendered four hundred and ninety dollars in bank bills, and de- 
manded the slave, which was refused to be delivered up. The3 
further found, that in 1806, Complainant tendered to Goff two 
hundred dollars and interest, and demanded the negro from 
Cfoff ." 

Mordecai, for Complainant. 

.The Defendant, Beeman, r a t s  his defence upon two grounds. 
1st. That he is a purchaser for a valuable consideration with- 
out notice. 2d. The length of time that intervened be- 
tween his purchase and the Complainant's offer to re- (276) 

'deem. To render the first ground available, it is neces- 
sary that Beeman should have the legal estate. His plea is 
founded upon the idea, that he has the same equity as the 
Complainant, and besides that, has the legal wtate ; and that 
when the equity is equal, the law shall prevail. I n  this case, 
Beeman had not the legal estate; that &ill remained in 
Goff, for by the contract between Bell and Goff, the* 
latter acquired only a special property in the negro pledged. 
Ld. Ray., 917. A pledge is different from a mortgage, 
The latter is a contiact by which the entire property is trans- 
ferred to the mortgagee, defeasible by the performance of 
a condition. After the day fixed for the performance is 
passed, the property becomes, by the contract, absolutely 
vested in the mortgagee. The former is a delivery of property, 
to be restored on the payment of a certain sum, and never 
becomes the absolute property of the pawnee. Cro. Jac., 
244. Noy 137, 2 Ves. jun., 378. The legal estate was in 
Frederick Bell; G ~ f f  had only a spedal interest, and if it 
were transferable) (which is questionable) his assignee ac- 
quired his title and no more. 1 Rac. 372, 5 Term 604, 2 
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Term 376. Therefore Beeman, not having the legal estate, 
his plea cannot avail him. 

As to the second ground, the statute of limitations could 
not operate, as there was no time fixed for the redemption of 
the pledge. For the possession of the pawnee was not ad- 
verse; but according to the terms of the original contract, 
until the demand was made just before the filing of the bill. 
1 Ves. 278. Time operates in two ways in a Court of Equity; 
first as a positive bar; secondly as a circumstance which will 
induce a Court of Equity to refuse its interference. I n  cases 
between cestui que trust and his trustee, the statute does not 
operate; it cannot therefore be pleaded. But length of time 
may operate to induce a Court to refuse its aid. Between 

cestki que trust and a stranger, the statute does operate 
(277) (1 John Ch. 316. 1 Bro. Ch. 552); and where it can 

operate as a positive bar, the statute should be pleaded 
or insisted upon in the answer. Here there was no trust be- 
tween the Complainant and Beeman; the lapse of time should 
therefore have been insisted upon as a positive bar. But if in 
cases where there is no trust, the length of time may be met, 
either as a positive bar, or as a circumstance to induce a Court 
to refuse its interference; the time in this case is too short. 
I t  can only refuse its interference upon a presumption of sat- 
isfaction. That presumption cannot arise sooner in the case 
of a pledge or a mortgage than upon a bond. 

HENDERSON, Judge. The Defendant Beeman claims the pro- 
tection of the Court of Equity, because he says that he is the 
purchaser of the slave in question, bona fide, for a valuable 
consideration, and without notice of the Complainant's title; 
and that he has had the continued pdssession thereof for up- 

' wards of nine years; and these facts are found by the Jury. 
A pnrchaser for a valuable consideration, without notice, is not 
to be dealt with in eqixity otherwise than ?t law; for where the 
equity is equal, 'the law shall prevail, and none can have a 
higher equity than such a purchaser, therefore this Court will 
not take from him any defense, shield or protection,  hia ah 
w d d  avail him at law. Here his adverse possession for more 
than thvee years, is a good defence at law, under the plea of $he 
statate of limitations. But it is said he has not pleaded the 
statute in this 'Court, and has tlne~efore waived that defenee. 
The statqte. cannot be ,ple&d ,in this> case ; bu$ he p h d s  that 
he is pur&&m, &d bliews-hob at taw =he is piiotectt?d, and 
p r a p  that this Cooyt wi3l not take from him his defence, 01 
B e d  otherwise with him than a Court of h w  would. And if 
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the Court can perceive that he has advantages a t  la,w, 
it will not interfere, but leave the parties to, the Courts' (378) 
of Law. But in fact the Defendant in  this cam, could 
not, in a Court of Equity, plead the statute; that can only be 
done and relied on as a positive bar, where the question is also 
cognizable at  law; that is, where the Courts have concurrent 
jurisdiction. For  equity follows the law, and the rights of the 
parties shall be the same in both Courts. They shall not be 
changed by the Complainant's chooiing his forum. Where. 
this Court has exclusive jurisdiction, equity will respect time, 
and frequently decides in analogy to the statute of limita- 
tions. But then the statute is not pleaded as ,a  positive bar. 
The Defendant has done this in the present case: he exposes 
his situation, and the Court ~erceives that he has a good 
defence at law, which he may use with a safe conscience, t 

and will not therefore interfere. Let the bill be dismissed: 
but without costs, except those incurred since the finding of 
the issue in the Defendant's favor. 

4 

Cited: AZlert v .  McRae, 39 N. C., 338; Northcott c. Cns- 
per, 41 N. C., 314. 

ABRAHAM S. HALLETT v. FRANCIS LAMOTHE. (279)  

From Cravem. 

Question of jurisdiction.-The Plaintiff was owner of the brig Jwae 
and her cargo, both of which were covered by Bpanish papera tc  
protect them from British capture, during the late war between 
Great-Britain and the United States. On her voyage from a 
Bpanish to an American port, she was captured by an armed 
schooner in a belligerent manner, and a prize-master and crew 
'put on board; by whom she was brought into the port of Beab 
fort, North Carolina, where she was entered as a Spanieh mer- 
chantman, having all the papers which it is usual for such a 
vessel to possess. No commission was shewn by the schooner 
at the time of the capture; but it was known that she has beela 
fitted out from a port of the Uniteb Btates, whence she sailed as 
a cruiser under EL Curthagenian commission. Upon the arrival 
of the June at Beaufort, she was consigned by the prize-master 
to the'nefendant, Who sold part of the cargo, and loaded her'with 
a return cargo. Before she sailed, the American captain ap- 
peared and libelled the brig and cargo in the United Sts;tes' D k  
trict Court of Admiralty. The brig was reskoned, the retws 
cargo directed to be sold, and its proceeds, after payment of 
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aost, paid tcF t ' lk Haintiff for damages for the detention. But 
a s  to  the prayer id U e  libel, that damages should be decreed 
for the value of the c a r m  on board a t  the time of the capture, 
and that the Defendant and others should account for the value 
in  their hands, the libellant waived all further claim on that  
process, and no decree was made thereon; he then brought a n  
action of trover to recover the value of so much of the cargo, 
as  had been sold by the Defendant. The action will not lie; for 

The Courts of common law have no jurisdiction i n  this case, the 
question of prize or no prize, is exclusively of admiralty cogni- 
zance; and that question must be decided before it  can be ascer- 
tained whether the Defendant has committed a wrongful Con- 
version. 

The jurisdiction of a common law Court administering a code not 
common to other nations, is ousted, whenever i t  appears that  
the capture was made in a hostile manner; and whenever the 
jurisdiction of the admiralty has once attached by the taking a s  
prize, nothing subsequent can take it  away. 

Whether the State that granted the commission to the cruiser, could 
rightfully exercise the prerogatives of sovereignty, is a question 
to be determined by the laws of nations, and not by the muni- 
cipal laws o-f any country. 

The view of the case is the same, if the case be considered as  one 
of piracy. 

The objection that the Piaintiff would be without redress, if 
f280) a common law Conrt refuse it, is answered by the decision 

of the Supreme Court of the United States, "that a prize 
Court of the United States has cognizance of a capture as  prize, 
where the property is brought within the jurisdiction of such 
Court; and if the capture were made without a commission, or 
the vessel illegally fitted out in  the neutral country, the cap- 
tors are bound to make restitution." 

Action of t rover  a n d  conversion-plea, not guilty. T h e  
J u r y  found  the  Defendant  gui l ty  of the  trover a n d  conver- 
sion charged i n  the  Plaintiff 's declaration, a s  t~ f o u r  thou- 
sand  hides, and  not gui l ty  a s  t o  the  residue therein charged;  
a n d  assess t h e  Plaintiffs' damages to  $4,040, subject t o  t h e  
o inion of t h e  Court  upon t h e  question whether  a Cour t  of 
&mmon L a w  has  jurisdiction of t h e  ,matter i n  controversy. 
T h e  question arose on  t h e  following case: 

T h e  Plaintiff,  a resident a n d  merchant  of New York,  was  
t h e  proprietor of the  b r ig  J a n e  a n d  h e r  cargo, bound on a 
Voyage f r o m  P o r t o  Cavallo t o .  N e w  York.  T o  protect t h e  
J a n e  a n d  her  cargo f r o m  Br i t i sh  capture, dur ing  the  la te  war, 
they  were both covered b y  Spanish  documents, a n d  pur- 
ported to  belong t o  Spanish  subjects resident a t  P o r t o  Cav- 
allo. O n  the  h igh  sea she was  chased by  a n  armed schooner; 
who captured h e r  in a belligerent manner ,  put t ing on  board 
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a prize-master and a prize-crew. The schooner did not shew 
a  camm mission; but i t  was known that she had recently sailed 
as an armea cwiser, under a Carthagenian corhrnission, from 
a port of the United States, whcre she was repaired and fitted 
for the cruise. Not long after the capture, the Jane newly 
painted and otherwise altered in appearance, arrived with 
her cargo at tke port of Beaufort in North Carolina, docu- 
mented a s  a span& merchant ship coming fromlCuba, com- 
manded by .a man calling himself Pedro Gonzales, and 
having all the papers which a bona fide Spanish merchant 
vessel would ordinarily possess. How these papers had been 
procured, did not appear. There was no evidence to shew 
that any condemnat~iom had taken place, or to ac- . 
count for the apparent change of gwnershiij. ( h i -  (281) 
sales, on his arrival, consigned the brig to the De- 
fendant, a merchaat in North Carolina, who as coilsignee i n  
the ordinaxy mercantile mode, entered her at the custom- 
'hause, bonded the cargo, and sold the four thousand hides 
set forth in the verdict, for the price of $4,040 giving a bill 
of parcels in Lis own name. 

After this sale and a payment of part of its proceeds in 
duties and charges, and after Gonzales had gone, the Ameri- 
can captain of the Jane appeared, and made known her cap- 
ture as aforesaid. A libel was filed, and admiralty processs 
sued out in t%e name of the Plaintiff, in the United States 
District Court, after she was loaded with a return cargo: and 
a n  this process the lorig was restored, the return cargo de- 
creed to be sold, and its proceeds, after payment of costs, 
paid to Plaintiff for damages sustain9d by reason of deten- 
tion. I n  the libel it was prayed that the Court would decree 
damages for the value of the cargo on board at the time of 
&capture, and that t%e present Defendant and others should 
account Tor the proceeds of said cargo in their hands. While 
this claim was reserved for the decision of the Court, the 
libellant waived any further decree, and no decision was 
made upon it. This aciion was then instituted against the 
Defendant. 

On the trial it was objected that this Court had not juris- 
*diction of the case, because it involved the question of prize 
QI- not prize.-The Court reserved this objection, and the 
verdict was rendered subject thereto. The case was sent to 
fhis Court, when it was argued by: 

~ o r d e c d i ,  for the Plaintiff. 
,Gaston, for Defendant. 
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TAYLOR, Chief Justice : The question of jurisdiction arises 
out of the foJlowing facts: The Plaintiff was owner of the 
brig Jane and cargo, both of which were covered by Spanish 

papers to protect them from British capture. On her 
(295) voyage from a Spanish $0 an American pcrr, she w m  

captured by an armed schooner, in a belligerent manner, 
and a prize master and crew put on board of her, by whom she 
was conducted to the port of Beaufort, in this State, where 
she was entered as a Spanish merchantman, having all the 
papers which i t  is usual for such a vessel to possess. No 
commission was shown by the schooner at  the time of the 
capture; but it is known that she was fitted out from a port' ' 
irt the United States, whence she sailed on a cruise under a 
Carthagenian, commission. Upon the arrival of the Jane at  
Beaufort, she was consigned by Gonzales, the prize master, 
to the Defendant, who sold part of the cargo, and loaded 
the brig with a return cargo, when the Amcr.i~:tn cnptain 
appeared, and libelled the brig and cargo in  the United 
State% District Court of Admiralty. The brig was restored, 
the return cargo directed to be sold, and its proceeds, after 
payment of costs, paid to the Plaintiff for damages; but a s  
to the prayer in the libel, that damages should be decreed 
for the value of the cargo on board at  the time of the cap- 
ture, and that the Defendant should aecaunt for the value 
in  his hands, the libellant waived a11 further claim on that 
process, and no decree was made thereon. 

It would be, a waste of time to qvote arrthorities to prom 
that the question of prize or no prize is exclusively of Ad- 
miralty oogni~ance; a position that seems to admit of no 
controversy; and the only enquiry here is, whether that 
question must necessarily be decided, before it can be asca- 
tained whether the Defendant has committed a wrongfuf 
conversion. The brig had been provided with Spanish 
papers to guard against a capture by the Bm'tish, the only 
maritime enemy the United States then had; and she thus 
assumed the character of the onIy nation, against the vessel 
of which, the schooner, sailing under the Carthagenian flag 
and bearing a commission, was authorized to cruize. That 
the province of Carthagena was in a state of revolt and 

rebellion to her former sovereign, and that her 
(296) armed ~rnizers  ,weye scouring tEe seas, to make cap- 

ture of Spanish vessels, are facts of public notoriety. 
Whether the revolted state, claiming to exercise the right of 
sovereignty, could IawfulIy issue commission for that gur- 
pose, and whether her cruizers could rigHtfuIly make c a p  
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tures, are questions depending upon the laws of war, a d  
they are to be determined by the laws of nations, and n ~ t  
by the municipal laws of any country. The jurisdiction @ff' 
a Common Law Court, administering a code not common to 
other nations, is ousted, whepever it appears that t b  cap- 
ture was made in a hostile character, whether properly actecF" 
upon or not: and whenever the jurisdiction of the Admi- 
ralty has once attached by the taking as prize, nothing sub- 
sequent can take it away. 

But assuming the principle that this court was at liberty- 
to examine the authority df the commission under which. 
the capture was made, alid to pronounce it illegal, because. 
the Carthagenian sovereignty was not recognized by oar gov- 
ernment, still as the capture was made in a hostile form, it 
would be piratical and equally within the Admiralty juris-- 
diction. This was decided upwards of two hundred years 
ago, and has been recently confirmed in the great case of- 
Le Caux v. Eden, Douglas 594; to which case and to Cro. 
Eliz. I refer, as clearly establishing the principles on which the- 
Court rely. 

The objection that the Plainti8 would be without redress, 
if a common Law Court refuse it, inasmuch as only the- 
Prize Courts of the nation to which the captor belongs can 
take cognizance of the case, is completely answered by sev-- 
era1 adjudications in the Courts of United States. In 
Talbot v. Jamen, 3 Dallas 133, it wa P? decided .that a Prize- 
Court of the United States has cognizance of the capture ase 
prize, where the property is brought within the jurisdiction; 
and if the captuw wps made without a commission, or the- 
vessel illegally fitted out in the neutral country, is bound to 
make restitution. The same principle is established 
by the the case of the Alerta, 9 Cranch, 359, and t l ~ c  (297) 
L'lnvincible, 1 Whetaton, 257, 8. But a more deoisive 
answer is, that in this case, the Court of Admiralty did exer- 
cise its jurisdiction by a restitution of the vessel, and a sale. 
of the return cargo; and would doubtless have given dam- 
ages for the illegal capture, had the Libellant thought 
proper to proceed for them. 3 Wheat. 546. 

Two plainer propositions cannot be stated than that this; 
subject is exclusively of Admiralty jurisdiction; and that 
the P r i ~ e  Court was fully aomp&ent ,to administer complete- 
relief and justice to the Fhintiff, upon pmper,application. If' 
this Court has not jurisdiction of the subject ~ a t t e r ,  the Court 
cannot perceive how jurisdiction is given by the circumstance 
df +he privateer's being dtted out in a port of the Unitedl 
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'States, in violation of an act of Congress. There is nothing 
in  that act which can have the effect of enlarging the juris- 
diction of this CouEt; for the offenses defined in it are triable 
and punishable solely in the Courts of the United States. 
The maxim which precludes a ,  person from availing himself 
of his wrong, or setting up a defence founded in  a viola- 
%ion of the law, pre-supposes that the Court has jurisdiction 
-of the matter agamst which such defence is brought forward; 
but can never operate so as to confer a jurisdiction on the 
aour t .  I f  a person were indicted for a trespass in taking 
.away property, in a Court having no jurisdiction of such a , 
.crime, and it should appear in the course of the evidence 
"relied 'upon by him, that he commitbdta febniy instead of a 
trespass, could the Court on that account convict and punish 
f o r  the trespass? Or if a bill were instituted in Chancery, 
which, upon the face of. it, showed that there was a complete 
and exclusi~e remedy at law, would the Court sustain the 
bill, because the answer showed that the Defendant had vio- 
lated a positive law? I apprehend the answer to both of 
-these que'stions must be in the negative. 

Tlie Court are of opinion,, that a Court of Common 
(298) Law has no jurisdiction of the case, and that judg- 

ment be rendered for the Defendant. 

GROVE WRIGHT v. JAMES LATHAM. 

From Beaufort. 

Action on the case by an indorser against an indorsee. Two counts 
in the declaration. 1. Upon the indorsement. 2. Upon a special 
agreement entered into between the parties at the time of the ' 
endorsement, that the endorsee should sue the maker of the note, 
and endeavor by legal coercion to obtain payment from him; 
and if such endeavors should prove unavailing, that the endorser 
should be liable. Par01 evidence received to prove this special 
agreement, and upon proof being made thereof, &c. Plaintiff 
recovered. 

, This was an action on the case brought by an indorsee 
against an indorser. The bond and ihaorsement were as fol- 
lows, to-wit : 
' "Five days after date I promise to pay James Latham, or order, 
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two hundred and eighty-seven dollars, for value of him received, 
Witness my hand and seal, 1 January, 1810. 

ISAAC SMITH. (SEAL.) 
Teste : ALEXANDER LATHAM." 

I "Pav the within note to Grove Wright, or order. for value received, - 
JAMES LATHAM." 

"Washington, 7 November, 1811." 

The declaration contained two counts. The first set forth 
"that Isaac Smith, on 1 January, 1810, by his bond under his 
hand and seal, at Beaufort aforesaid, promised to pay the said 
James Latham, or order, the sum of $287, five days after date 
to-wit, on 6 January, 1810; and the said James Latham,, 
afterwards, to-wit, on 7 November, 1811, at Beaufort county 
aforesaid, by his indorsement on the said bond in  writ- 
ing, ordered the contents thermf then unpaid to be paid (299) 
to the Plaintiff, according to the tenor thereof; and the 
Plaintiff, afterwards, to-wit, on 10 November, 1811, at Beau- 
fort county aforesaid, presented the said bond (the same be- 
ing then payable by the said Isaac Smith) for payment wbicb 
the said Isaac refused to do: whereof the said James Latham 
then and there had notice, and thereby became liable; and in 
consideration thereof then and there promised the Plaintiff 
to.pay him the contents of the said bond, according to the tenor 
thereof," &c. 

The second count charged, "that Isaac Smith, of Beaufort 
county aforesaid, on 1 January, 1810, by his bond, under his 
hand and seal, promised to pay to the said James Latham, or. 
order, the sum of $287 five days after date, to-wit,. on 6 Jan- 
uary, 1810; and the said James Latham, afterwards, to-wit, 
on 7 November, 1811, for a valuable consideration, transferred 
the said bond to the said Grove Wright ; and then and there it  was 
agreed between the said Latham and Wright, that the said 
Wright should endeavor by legal coercion to obtain payment 
thereof from the said Isaac Smith; and if such endeavors should 
prove unavailing, that the said Latham should pay the amount 
thereof to the said Grove Wright, and the said Wright, after 
using all legal means to coerce payment of said bond from 
the said Smith, was unable to procure any satisfaction there- 
of; of which the said Latham, afterwards, to-wit, on the. . . . 
day of. . . ., at Beaufort aforesaid, had notide; and in con- 
sideration thereof then and there promised, the said Grove. 
Wright to pay him the amount thereof," &c. + 

The Defendant p1eaded"'the general issue and the statute 
of limitations." I n  support of this action, the Plaintiff .proved 
the execution of the endorsement. H e  proved no demancl 
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on Smith, t'he obligor in the note, or notice to La- 
~(300) tham, unless the evidence hereinafter set forth was 

properly admissible, and the facts proved, constitute 
'in law such a demand and notice as will make Latham liable. 
'The Plaintiff proved by Slade Pearce, that he was present 
when the note was 'indorsed; and that the bond in suit was 
transferred to Grove Wri'ght in the payment of a debt; tha6 
when this bond was offered to Wright, he refused to take it, 

-unless James Latham would indorse i t ;  that at the time of 
the transfer, i t  was expressly agreed between Latham and 
Wright, that Wright should first bring a suit against Isaac 

'Smith, and then he might have recourse to Latham. 
On the part of the present Defendant i t  was objected, that 

the testimony of Pearce was inadmissible, and should not go 
to the Jury, as it proved a contract variant from the con- 
tract entered into 'by Latham, by the written transfer, and 

+contained a condition, not set forth in the indorsement en- 
tered on the note. The Court admitted the testimony. The 
Plaintiff then introduced the record of the Superior Court of 
Law for Beaufort County, to prove that a writ had been 
-issued on the bond in question on 16 November, 1811, against 
Isaac Smith, by Grove Wright, assignee of Latham, returnable 
to Beaufort County Court at December term, 1811. The cause 
was continued until December, 1812; when the Plaintiff was 

-non-suited, and appealed to the Superior Court. The appeal 
was returnable to Spring term, 1813, and the cause was con- 
tinued till Fall term, 1814, when the death of the Defendant 
was suggested, and the suit abated. Slade Pearce proved that 
Isaac Smith was insolvent, and that, being confined in jail 
for debt, on or about 17 May, 1813, he gave notice to his credi- 
tors that he intended to avail himself of the act providing for 
the relief of insolvent debtors; and, among others,. a notice was 

-delivered to 'him Pearse, as the agent of Grove Wright; of 
which he gave notice to Latham, who answered evasively. 

On the abatement of the suit, and during the week 
(301) in which it did abate, Pearce informed Latham of 

the abatement, and gave him notice of his liability. 
This suit was commenced on 11 April, 1816. Smith and 

Pearce lived in the same town, and Latham about eight miles 
from town. ' 

On these facts i t  was contended, for the Defendant, that 
the Plaintiff could not recover, 1, Because, on the first count 
in the declaration, there was no evidence of *a demand or 
notice.. 2, Because, on tie second count, the Plaintiff had 

;been guilty of such negligence as to make the bond his own. 
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WEIGHT V.  LATHAW. 

The presiding Judge charged against the Defendant, and the 
Ja rv  found a general verdict for the Plaintiff. A rule for a 
ne; trial was uobtained, upon the grounds, 1, That the testi- 
mony of Pearce, proving the agreement between the parties, 
was improperly admitted. 2 .  If the testimony be admissi- 
ble, it did not support either of the counts in the declaration. 
3. That the negligence of the Plaintiff in conducting the 
suit, and in giving notice, had discharged the Defendant. 

The rule for a new trial was sent to this Court, and the 
Judges were divided in opinions-HALL and HENDERSON, 
Judges, being of opinion that the rule for a new trial should 
be discharged, and judgment given for the Plaintiff ; and 
TAYLOR, Chief Justice, being of a contrary opinion. 

HALL, Judge: The testimony of Pearce is objected to, be- 
cause it is said it goes to establish the special count, and 
form a contract variant from that set forth in the indorse- 
ment, which is in writing. Without at all impugning the 
rule, or believing that it ought to be impugned, which forbids 
the introduction of parol testimony to alter a written agree- 
ment, I think, the testimony was properly received. A con- 
tract in writing contains, in express terms, or by natural infer- 
ence, the stipulations into which the parties have thought 
proper to enter. What is an assignment? I t  is a name writ- 
ten on the back of a bill or note, in blank or in full, when 
it is expressed to whom the indorsement is made. 
Now, who would understand any thing more even (302) 
from an indorsement in full, than the indorsm had 
parted with his interest in the bill or note, and transferred 
it to the indorsee? There are no words to this effect, that 
if the indorsee use diligence to get the money from the drawer. 
or maker, and fail, and then give timely notice to the indor- 
ser, that he the indorser shall be liable. How then does the 
indorser come to stand in that predicament, when there is 
nothing like it stipulated in the indorsement? The law 
merchant has placed him in it, and fixed that liability upon 
him, which he has not subjected himself to by an express 
contract. If the law has imposed this obligation upon him, 
it must be for reasons founded in good policy; but when 
these reasons cease, the obligation loses its force. An instance 
may be readily given, and that is, where the drawer of a bill 
has no effects in the hands of the drawee; this fact does not 
appear from the indorsement; how does it appear? From 
parol evidence. If the objection to Pearce's testimony, in 
this case, be good, as altering a written contract, it would be 
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equally good against the parol evidence in the case just pat, 
where a question was never raised about it. Again, there is. 
authority for saying, that where the drawer or maker is a 
bankrupt, there is no necessity of giving notice to the indor- 
ser, if he knew the fact at the time of the indorsement. Row 
is this to be known without the introduction of parol testi- 
mony? I admit this authority has been doubted, but not ss 
to the purpose for which I introduce it, that is, to show that 
parol evidence is admissible in cams of indorsem~nt, to do 
away the obligation of an indorsee to give notice, when the 
nature of the case does not require it. Chitty, in his treatise 
on Bills, 63, says, "that by the very act of drawing a bill, a 
man enters into an engagement with the payee, unless it be 
otherwiviee agreed, that the person on whom he draws is capa- 
ble of binding himself by his acceptance, that he is to be 
found at the place, &c." What is meant by the words "other- 

wise agreed?" do they mean that such agreement shall 
(303) be inserted in  the indorsement, because parol evidence 

is not admissible to prove? I think not-a majoritz- 
of the Court are of opinion, that the parol evidence was prop- 
erly received; t$at the rule for a new trial must be discharged 
and judgment be given for the Plaintiff. 

TAYLOR, Chief Justice, contra: I cannot assent to the opin- 
ion of my brethren, which I have reflected upon with anx- 
iety, to perceive, if I could, the fallacy of the reasoning which 
has led me to a different conclusion. I t  may, however, be 
obvious to others, and may hereafter become so to myself. I 
will state the reasoning upon which my opinion is founded. 

The law has precisely ascertained the rights and duties of 
, the indorser and indorsee, respectively, resulting from an 

indorsement, made as this is in the usual form. The indorser 
undertakes that if the indorsee present the note to the maker 
in  due time, the latter will pay it acco?ding to its tenor; and 
that if he fail to do so, he himself will, upon receiving notice 
of the failure of the maker, pay the amount in  all cases, 
where notice is not dispensed with by the law in  consequence 
of certain circumstances; and that where i t  is so dispensed 
with, he will pay without notice. I n  this case, the testimony 
of Pearce would add to the indorsement which is in writing, 
a parol stipulation, tending to increase the duties of the in- 
dorsee, and to weaken and circumscribe the responsibility of 
the indorser. The admission of such evidence is, in my 
opinion, not dnly calculated to produce all the danger and 
confusion, to avoid which is the professed design of exclud- 

224 



W. 0.1 MAY TERM, 1819. 

ing par01 evidence in any case, to add to a written contract, 
but is at  variance with a current of authorities, the force of 
which has been often recognized by this Court. 

I n  an action brought by the assignee of a bond, npon a 
written assignment in general terms, parol evidence was 
offered to show that the Defendant had expressly guarantee4 
the payment of the bond; but it was rejected as an 
attempt to  charge the assignor beyond the plain words (301) 
and meaning of his written contract. 4 Dallas, 340. 
On the sale of a slave, the Defendant warranted the title in 
writing, which was a bill of sale in all other respects, except 
that it was unsealed, the Plaintiff declared on a warranty of 
soundness, and offered to prove by parol, that the slave was 
unsound, but the Court rejected the evidence. #myth v. Wil- 
liams, 5 N. C., 426; s. c. 4. N. C., 25. Where the parties in the 
sale of a ship reduced the contract to writing by a bill of sale, 
it was held that no action would lie on a parol warranty made 
at the time of sale, no fraud being alleged; it being a rule of 
law, that whenever a contract is reduced to writing, the writ- 
ing is to be considered as the evidence of the agreement, and 
every thing resting in parol becomes thereby extinguished. 1 
Johns, 414. 

An attempt has been made to distinguish this case from 
the cases quoted, and a multitude of others belonging to the 
same class, on the ground, that the indorsement says nothing 
about notice; that the duty of giving notice results by opera- 
tion of law, and therefore par01 evidence showing that the 
ptrties dispensed with it, or substituted something else for 
it, does not vary the written contract. To my understand- 
ing, the principle seems to be the same, whether the terms of 
a contract be distinctly stated by the, parties and its effects 
and consequences put down in writing, or whether they be 
annexed to i t  by operation of law. I n  both cases it is the 
contract of the parties, and parol evidence to change it, is 
alike dangerous in both. Let us see whither the principle 
will lead us. The words "grant and demise" imply a war- 
ranty in a lease for years: yet, if the doctrine contended f o ~  
by the Plaintiff be correct, it would be right to prove by 
parol, that it was agreed the lessor should not warrant. I f ,  
a man enter into a covenant without naming his executors, 
they are liable by operation of law, yet it might be shown, 
that the partie4 agreed they should not be liable. A 
man who covenaiits to pay rent, is liable to do so, (305); 
although the Louse be destroyed by fire; yet he might 
prove a parol agreement that he should not be liable. 
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I n  addition to this, it appears to me that the distinction 
'has been considered and found untenable by several ad- 
judged cases. I n  Hogg v. Smith, ( 1  Taunt, 347) it was held 
that parol evidence cannot be received to control the legal 
import of a known commrcial instrument. I n  Thompson v. 
JZitcka.n, (8 John, 189) a note for the payment of money, in 
which no time of payment was specified, was declared on. 
The note was executed in Jamaica, and the Defendant offered 
no evidence to.show a parol agreement that the money was 
to be paid on the arrival of the parties at New York. But 
i t  was refused, on the ground that the time of payment was 
part of the original contract; and if no time of paypent be 
expressed in a note, the law adjudges it to be payable im- 
mediately. What was said by the Chief Justice in that case 
appears to me to cover all the ground taken by the Plaintiff 
in this. "When the operation of a contract is clearly set- 
tled by general principles, it is taken to be the true sense 
of the contracting parties; and it is against established rule 
to vary the operation of a writing by a parol proof." I 
would then ask, if the operation of this endorsement is not 
clearly settled by general principles of law? I f  so, it was 
the true sense of the contracting parties that notice should 
he given to the indorser of the drawer's delinquency; con- 
sequently, it cannot be right to vary that obligation by parol 
proof. 

STARKEY SHARPE v. WILLIAM and JAMES JONES, executors of 
the last will of JAMES JONES, deceased, and against JOHN 
WINBORNE. 

From Hertford. 

Debt on a dote sealed by one obligor, but not sealed by the other. 
The Defendants plead severally. The executors of one obligor 
pleaded the "general issue, and fully administered." The other 
obligor pleaded the "general issue and statute of limitaiions." 
The Jury found the plea of "the statute of limitations, they 
found against the other Defendant, from which he appealed, and 
in the Superior Court it was moved to dismiss the appeal, be- 
cause he alone had appealed, and there were other Defendants. 
Motion to dismiss disallowed ; for, 

By Laws 1789, ch. 57, suits may be brought and prosecuted on 
all joint obligations and assumpsits, in the same manner as if 
they were joint and several. 

I f  an assumpsit be brought against two, the Jury may find against 
one and in favor of the other; so that the judgment to be given 
against the parties in this action is not joint. 
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Laws 1777, ch. 2, gives the right of appeal to any person, either 
Plaintiff or' Defendant, dissatisfied with the sentence, judgment, 
or decree of the County Court. 

The rule in writs of error is, that all persons against whom a joint- 
judgment is given must join in it; or, if any of them refuse, 
he or they must be summoned and served. 

There is an absurdity in requiring a party to join in the prosecution 
of a writ of error, in whose favor the judgment below had been 
rendered; and summons and severance apply only where the 
judgment was given against a party who will not join. The like 
rule prevails with respect to appeals. 

As to the plea of the statute of limitations: The note was given and 
became due in 1810; suit was brought in 1816. The act of 1814, 
ch. 17, does not allow three years after its passage for bringing 
actions of debt upon simple contract, where the cause of action 
then existed; but limits the bringing of the action to three 
years "after the cause of action accrued." And here the cause 
of action having accrued in 1810, the action was barred the 
moment the act was passed. 

This was an action of debt brought upon the following note, 
to-wit : 

We promise to p&y Starkey Sharpe, one hundred pounds, 
' 

with interest from 1 January last, for value received, as wit- (307) 
ness our hands and seals this 22 June, 1810. 

JAMES JONES, ( s w . )  
JNO. WINBORNE, (SEAL.) 

Witness: JNO. ASKEW. 

The suit was commenced in May, 1816, and the Defendants 
pleaded severally. The executors pleaded "general issuw and 
fully administered." The Defendant, Winborne, pleaded the 
"general issue and statute of limitations." Upon the trial in 
the, County Court, the jury found for the executors upon their 
plea of "fully administered," and against Winborne upon his 
plea of "the statute of limitations." From the judgment of the 
County Court, Winborne appealed, and in the Superior Court 
a motion was made to dismiss the appeal, upon the ground that 
Winborne alone had appealeld. The case was sent to the Su- 
preme Court upon the motion to dismiss the appeal, and upon 
the further point made in the casg whether under Lanq 
1814, ch. 17, the Defendant, Winborne, could avail himself 
of the statute of limitations in this action, the note having been 
executed and become payable before the passage of the act. 

Upon the first point, the Court were unanimous that the 
appeal was rightfully granted, and the motion to dismiss 
should be disallowed. Upon the second point, TAYLOR, Chief 
Justice, and HENDERSON, Judge, were of opinion that the 
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statute of limitations barred the Plaintiffs' dema,nd; and HALL, 
Judge, was of a different opinion. 

TAYLO~,  Chief Justice: This being a joint obligation, the 
remedy at Common Law would have survived against Win- 
borne; and if suit had been brought against the executors alone, 
they might have pleaded the survivorship in bar, or have given 
it  in evidence under the general issue. Engs. v. Donithorne, 2 
Burr, 1196. Postan v. Xtanevy, 5 East.-261. But the remedy 

is extended by act of Assembly against the heirs, execu- 
(308) tors and administrators of the deceased obligor, as well as 

againsti the survivor; and suits may be brought and pros- 
ecuted on all joint obligations and assumpsits, in the same 
manner as if they were joint and several. Act of 1797, ch 59. 
I n  this case the pleas were several: "The general issue and 
fully administered" were entered for the executors, and "the 
general issue and statute of limitations'' for Winborne. The 
finding of the Jury was several; for it does not appear that a 
judgment of yuando was prayed against the executors; they 
went without day, while a judgment must ke supposed to have 
been rendered against Winborne upon the statute of limita- 
tions. 

I t  has been decided in this Court, that under the broad 
expressions of the act of 1789, if an assumpsit be brought 
against two, the Jury may find against one and in favor of 
the other, thus severing by their verdict a joint contract, 
upon which the suit was brought. From all this i t  is evi- 
dent, that the judgment against the parties in this action 
was not joint. Now the rule in writs of error is, that all 
persons against whom a joint judgment is given must join 
in i t ;  (Walter v. Stokoe, 1 Ld. Ray. 71) or, if any of them 
refuse, he or they should be summoned and severed. Carth. 
8. But if there be five Defendants, and three be acquitted, 
the writ of error be prosecuted by the two alone. Vaughan 
v. Loriman, Cro. Jac., 138. In some cases they must all 
join, where the judgments are in their nature, several; 
as where an action is brought against three executors, 
one of whom pleaded '(plene administravit" generally, upon 
which the Plaintiff took judgment against him of assets 
quando, he. and the other two Defendants pleaded judg- 
ments, et plene administraverunt ultra: the Plaintiff replied 
that the judgments were obtained by fraud; and, upon the 
trial, had a verdict: whereupon those two Defendants 
brought a writ of error, and the Court held that all three 
ought to have joined. 1 Wilson, 88. But though the 
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judgments in that case were several, yet they were (3Q9) 
rendered against all three of the Defendants; and I 

.belkeve no case is to be found where a party who is die- 
charged by the judgment is necessarily to b~ joined; and 
one of the cases cited shews it would be error to do so. In- 
deed there is an apparent absurdity in requiring a party to 
join in the prosecutrion of a writ of error, in whose favor the 
j,ndgment below ' had been rendered; and summons and sev- 
mance apply only where the judgment was given against a 
part who will not join. 

~ { i s  being the law id relation to writs of error, no reason 
occurs why it is not alike the rule with respeot to appeals. 
An appeal is a proceeding by sBatute to. remove the came 
akogether, for the purpose of reconsidering both the fact and 
the law. A wpit of. error is founded on .the Common Law, 
and operates only by reconsidering the law. Both are reg? 
lated by Laws 1777, ch. 2, and in language of nearly the 
same import. There is, indeed, a slight variation in the d ~ -  
scription of the parties:" where any person or persons, either 
Plaintiff or Defendant," are the terms used with respect to 
appeals; but "where any persdn" are applied to a writ of 

* error, the latter seeming to contemplate only one party. I f ,  
the trial below was an issue to the contrary, the trial upon 
appeal shall be de novo: by which I understand the t r iai  of 
that which is appealed from, which, in this case, is the find- 
ing of the jury against Winborne on the statute of limita- 
tions. Et is true, that the Plaintiff will be obliged in the 
S'uperior Court, to satisfy the words of the act and make it a 
trial de novo; but the idea I mean to convey is, that it is only 
meant to be de novo as to the party against whom the1 judg 
m'eht wae given in the Court below, and who alone has ap- 
pealed therefrom. Whether the analogy to writs of error 
would be strictly enforced, where the judgment was rendeid 
against all the Defendants, though but one appealed, is a 
question of some nicety, which, whenever it occurs, will merit 
consideration. I perceive that, in one of the states, in giving 
a construction to an act of Assembly substantially the 
same with ours, the Court considered that where one (310) 
Defendant appealed, he appealed for all the others, 
none of whom had entered into the recognizance which the 
act required. Hurlbut v.  M ~ ~ ~ ? w q . ,  2 Tyler 396. Upon the 
first question, I am clearly of opinion, that the appdal was 
rightly co~stituted in the Superior Court. 

Upon the other ground also, I am of opinion the Defend- 
ant is entitled to judgment. The Legislature have under- 
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taken to prescribe the time within which actions shall be 
brought, which it is perfectly competent for them to do; and 
this action was not brought within three years after the cause 
of action accrued. 

HALL, Judge: I n  this case the Defendants have severed 
in their pleading, and one of the pleas pleaded by the Execu- 
tors has been found for them, namely, the plea of "fully ad- 
ministered." by which they are discharged. The Plaintiff 
has neither moved for a new trial nor appealed. The plea 
of the statutg of limitations pleaded by the Defendant Win- 
borne, has been found against him, and he has appeald. It . 
would seem to be a hard case upon the Executors, if they 
were also bound to appeal on that account. I t  would also 
be a hard case upon Winborne, if he could not appeal, be- 
cause the Executors would not join him in it. They have 
nothing to appeal from; he has a judgment against him, 
from which he ought to be at liberty to appeal. Suppose 
there is no appeal; the Plaintiff is bound to pay the Execu- 
tors their costs, and an execution would issue for that pur- 
pose. Judgment being against Winborne, execution would 
issue on behalf of the Plaintiff against him; so that there 
would be different or cross executions, issuing from the same 
Court, and I see no good reason why the same executions 
might not issue from different Courts; that is, from the County 
Court, and the Superior Court, to which latter Court part of 

the case is carried by appeal. In  Stoclcstill v. Shuford, 1 
(311) N. C., 638, where the Defendants pleaded severally in 

trespass; some of the Defendants were acquitted, the 
rest were found guilty. I t  was held, that those acquitted 
were entitled to their costs; those found guilty were bound, 
of course, to pay the amount of the judgment against them 
and costs. I am of opinion, that the Defendant, Winborne, was 
at liberty to appeal, without being joined by the Executors in 
such appeal. 

As to the statute of limitations, I think, the act of 1814, 
ch. 17, began tio operate upon the note on which this action is 
brought, when it became a law, and not before; and that it 
began to operate upon it at that time, in the same way i t  
would have done, provided the note had been given after 
the act had become a law. I am of opinion that judgment 
should be given for the Plaintiff. -- 

N O T E . - ~ ~ ~  1814, ch. 17, declare that "all actions of debt, 
grounded upon any lending or contrzctl~without ~pecialdy,'whiah ghall 
be sued or brought, after the ratiifaation of this act, shall be corn-" 
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menced or brought within three years next after the cause of sueh 
action or suit, and not after;" with a saving for infants, femes covert, 
persons of unsound mind, imprisoned or beyond seas. 

Cited: Hicks v. Cilliam, 15 N. C., 218; Stephens v. Batch- 
dor, 23 N. C., 6 1 ;  Roughton. v. Brown, 53 N. C., 395. 

HENRY BRANSON v. JOSEPH GALES. C3121 

From Wake. 

In a conversation between A and B, relative to a purchase of a pair 
of horses, the price was agreed upon; but A said he could not 
spare the horses until they had made another trip in the stage. 
B agreed to deposit the money with C, and when the horses 
had made another trip in the stage, and A ascertained that B 
had deposited the purchase money with C, he was to deliver 
the horses to the stage-driver for B. Before the trip was com- 
pleted, the horses ran away with the stage, and one of them 
got much injured. A tendered the horses, and demanded the 
purchase money deposited with C. He is not entitled to the 
money, because the right to the horses was not changed, the con- 
tract of sale not being complete. 

This was an  action of assumpsit, brought to recover from 
the Defendant, as agent for one Bailey, the sum of $300, the 
price of a pair of horsw, which the Plaintiff alleged he had 
sold to Bailey. The case was, that Bailey had a conversation 
with Branson relative to the purchase of a pair of horses, 
which were then driven in Branson's stage: they agreed upon 
the price5 but Branson said he could not spare the horses 
until they had taken another trip;  that by the time they should 
make this trip and return to Eaydteville, Bailey would be 
able to satisfy him that the purchase money was lodged in  the 
hands of the Defendant, Joseph Gales, at  Raleigh: upon the 
ascertainment of which, Branson was to deliver the horses to , 

the stage-driver upon Bailey's account, the stage-driver having 
agreed with Bailey to take the horses from Fayetteville to 
Raleigh, and to drive them thence to Charleston with Bailey's 
family. On the arrival of the stage-driver at  Fayetteville, the 
horses took a fright and ran away with the stage, and one of' 
the horses was thereby so injured, that he was rendered ut- 
terly unfit for taking Bailey's family to Charleston, the pur- 
pose for which 'they were wanted. The stage-driver left Fay- 
etteville in  order to join Bailey at Raleigh, who, he expected, 
would pracure otiher horses; and according to his, the stage- 
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KITCHEN v. TYSON. 

driver's understanding of t h e  contract,  t h e  horses 
(313) were not t o  be considered as  Bailey's property until: they 

were delivered t o  him, the  stage-driver, t o  take t o  Bai- 
ley; which was not t o  take place un t i l  Branson  h a d  received 
the price, o r  was  satisfied as  t o  t h e  deposit. T h e  Jury found 
a verdict f o r  the  Defendant, a n d  a rule  f o r  a new t r ia l  was 
obtained upon  t h e  ground, t h a t  the  contract of sale was com- 
plete before the horse received t h e  injury,  a n d  the  Plaintiff 
became entitled t o  t h e  money deposited w i t h  t h e  Defendant, 
as soon a s  t h e  deposit was made. T h e  ru le  was  sent t o  this 
Court .  

BY THE COURT.--Let t h e  rule  f o r  a new t r i a l  be discharged. 

(314) KINCHEN KITCHEN v. JOHN TYSON. 

P rom Moore. 

Assumpsit for goods sold and delivered. Defendant pleaded a set-off, 
to support which, he introduced his book, containing an account 
against the Plaintiff, and was sworn under the book debt act 
(1756, ch. 4,)  as a witness to prove the items in the account. 
The Plaintiff then offered witnesses to prove that  the Defendant 
was a man not worthy of belief when upon oath. Such witnesses 
admissible; for, 

The act of 1756, ch. 4, only removes the incompetency of the party, 
who is examined as a witness to  prove his account, i t  leaves his 
credibility open to be enquired into by a Jury. 

The  act uses the words "to make out by his own oath or affirma- 
tion," and "to prove," as synonymous. To prove a fact, signifies 
not merely to swear to  it, but to establish its t ruth by a credible 
witness. 

Where a statute uses a word, the meaning of which is well ascer- 
tained a t  common law, the word shall be understood i n  the 
statute in the same sense in which i t  is understood a t  common 
law. 

Where the provision of a statute is general, i t  is subject to the con- 
trol and order of the common law. 

I f  a person is allowed by a statute to be a witness, who was inadmis- 
sible a t  cammon law, he becomes a t  once affected by all tkie rules 
and principles which appertain to that character. If the statute 
removes one disability, all others remain in  full force and ap- 
plication. 

T h i s  was a n  action of assumpsit, t o  which the Defendant 
pleaded a set-off. At t h e  trial,  t h e  Defendant, being the keeper 
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.of a house of entertainment at Moore Court House, offered 
in evidence his book, containing an account against the 
Blainllff for boarding and lodging, amounting to eleven dol- 
lars. He proved by a witness that the Plaintiff often lodged 
at his house, but the particular items f s r  boarding and lodg- 
ing, could, as Defendant swore, be proved only by his own 
oath. He was examined under the book debt law, and 
swore to the items i n  his account. The Plaintiff then moved 
f o r  leave to introduce witnesses to prove that the Defendant 
was a man not of credit, and unworthy of belirf when upon 
oath. This was refwed by the Court, and there was a ver- 
dict  for the defendant. A mle  for a new trial being 
.obtained upon the ground that the testimony offered (315) 
was improperly rejected, the rule was discharged, and 
the  Plaintiff appealed. 

TAYLOR, Chief Justice: The Defendant pleaded a set-off to 
an action of assumpsit, and suppoded i t  by his book, which 

.contained an account against the Plaintiff, the items of which 
h e  proved by his oath. The Plaintiff offered witnesses to prove 
that the Defendant was a man unworthy of belief when on 
oath; but the Court refused to receive them, and a verdict was 
found for the Defendant. This appeal is brought up by the 
Plaintiff, on account of the rejection of these witnesses. 
Laws 1756, ch. 4, form an  important exception to the rule of 
the  common law, which prohibits a party from being a wit- 
ness in his own cause: and considering the dangelr of the ex- 
ception, and the temptation it offers to fraud and perjury, 
the privilege ought not to be extended further,than the words 
a f  the act warrant. I t  is .in,restraint of the common law, and 
aught to be construed strictly. 2 Inst. 455. Accerding to 
the terms of the act, the book shall be given in evidence, if 
the party m a k e  ou t  by h i s  own oa th  or af f irmaf iof i ,  that i t  con- 
tains a true account of all the dealings, or the last settlement 
,of accounts between the parties, and that all the articles 
therein contained, and by him so proved, were bona fide de- 
livered. T o  m a k e  out by h i s  oa th  and t o  prove, are here used 
as synonymous terms, and t h ~  are clearly so, in the common 

%use and acceptation of language. Now it is a rule, that when 
a statute makes use of a word, meaning of .which was well 
ascertained at common law, the words shall be understood 
in the same sense it was at common law. 6 Mod. 143. To 
prove a fact, signifies not merely to swear to it, but to estab- 
l ish its truth by a credible witness. When the act allows the 
par ty  to be sworn as a witness, it only removed his incompe- 
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tence, and was directory to the Cbnrt to a h i t  him: 
(316) But when i t  requires him to prove or make out cer- 

tain facts by his oath, i t  leaves his credibility open 
to  be enquired into by a Jury. Even as to his competency, 
the statute cannot be understood to extricate the party from 
any other disqualification than that created by his interest: 
i t  leaves him exposed to all other existing exceptions. ShalI 
a party be permitted to swear to a book debt, who wants un- 
derstanding? Or  who has been convicted of an infamous 
offence? Yet the same reasoning which is employed to shew 
that the Jury  are bound to believe a party admitted under 
this act, tends equally to prove that the Court is bound to 
receive his testimony under all circnmstances. I t  i s  a salu- 
tary rule of construction, that where, the provision of a stat- 
ute is general, it is subject to the controI and order of the 
common law. 1 Show. 455. I f  a person is allowed by a 
statute to be a witness, who was inadmissible at common law, 
he becomes at once affected by all the rnles and principles 
which appertain to that character. I f  the statute remove? 
one disability, a21 others remain in full force and application. 
The unavoidable consequence of excluding proof of the char- 
acter of a witness is, that the J u r y  are bound to believe him; 
are not at liberty to weigh his evidence; and are deprived 
of those means of judging of its truth, which are supposed to 
be connected with a .z&ua voce examination, arising from the 
witness' manner and behaviour, and his mode of giving evi- 
dence. What is this but to take from the Jury  their pecul- 
iar  attribute of judgment of credibility, and setting up a speak- 
ing automaton, a mere machine, whose utterance of certain 
sounds shall compel them to overwhelm the opposite party 
with injustice? A verdict founded upon the testimony of a 
witness who is destitute of all moral and religious obligation, 
and strongly tempted by interest to give to polluted princi- 
ples the most mischievous operation, if it be not called a per- 
version of justice, must want a designation. The law could 
never intend so great an incongruity, as that a witness, whose 

testimony would not be beIieved, when given in the 
(317) case of others, should in his own, receive implicit 

credence : That infamy alone shall disqualify him, 
but when interest is superadded to infamy, it shall restore 4 
him: That in one case he is sworn, in order that the Jury, 
by estimating what degree of credit he is entitled to, may 
ascertain the truth of facts: I n  the other he is sworn, that the 
J u r y  may find a verdict in hi6 favor, without caring or ea- 
quiring, whether his evidence be trne or fabe. 
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By the act, t h e  book is also made evid'ence, if supported' 
by the oath of the party, nor is it competent for the J u r y  to 
judge of the credibility of the book, if they, cannot do so 
with respect to the party, for they both stand upon the same 
footing. B u t  the Court is  of opinion, that both are governd 
by the common law principles of evidence. The book may- 
be incompetent: if it appear to the Court either that the- 
matter in dispute is not a book account, or that tho party- ' 

hath other means of proving a delivery of the articles, than 
by his own oath; or that i t  doth not contain a true account 
of all- the dealings between the parties, or the last settlement 
of accounts, or, in short, for the want of any of those cir- 
cumstances which must be established, before the book, by- 
the terms of the act, is admissible in evidence; and when 
admitted, its credibility is to be weighed by the Jury. Books, 
may exhibit, on their face, material and gross alterations,.. 
fraudulent appearances and circumstances, suspicious en- 
tries, and various exceptions, which i t  would be impossible- 
to enumerate. The Jury  are to consider whether, under all 
its as~ects.  i t  be entitled to their belief. 

I t  >s therefore ordered that a new trial be granted, and- 
that upon the trial, the Plaintiff be permitted to adduce- 
proof that the Defendant is unworthy of belief when on 
oath. 

Cited: S. v. Molier, 12 N.  C., 265 ; Calvert v. Piercy, 95 N.  C., 
80; Lawrence v. Pitt, 46 N. C., 348; Smithdeal v. Wilkerson, 
100 N.  C., 5.7; Patterson v. Galliher, 514; S.  v. Fulton, 1491. 
N.  C., 502. 

JOHNSON Administrator, LC. v. BLAKE BAKER. 

From Warrea. 

Testator gave to his wife "all the property he received with her; anat 
the rest of his estate he gave her till his son should come to 
lawful age, when the same should belong to him; and, in the- 
meantime, directed that his son be maintained and educatedT 
at a reasonable expense out of his estate, in proportion to the 
value of all the property and its general profits and income."- 
The widow died, leaving her son surviving her, who died before 
he attained the age of twenty-one. The legacy to the son vested" 
in him on the death of the testator, and did not lapse by hi& 
death before twenty-one. 
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'The words "till his son should come to lawful age, when the property 
should belong to him," do not import a cqntipgency; they only 
mark the time when the remainger limited by the will is to vest 
in possession; the devise being considered as made subject to 
the intermediate estate created out of it, and made an oxeeption 
te it. 

This daes not confli~t with the rule, that where a devise ar bequevt 
is made to a person when he shall attain twenty-one, without . any disposition of the property in the meantime, that generally 
such devise or bequest is conditional, and will not vest before the 
arrival of that period. For the word "when" standing by itself 
and applied to legacies, is a word of condition; but an exception 
is made to the rule, where the testator has dispos,ed of the ig- 
termediate interest either to a stranger or the legatee. 

The question in this case arose upon the following clause 
.of the will of Robert Bignall: "I give and bequeath to 
my said wife all the property I received with her, to her and 
'her executors and administrators; and the rest of my estate 
I also give her till my son comes to lawful age, when I will 
that the same shall belong to him: and in the meantime, it 
i s  my will and desire that he be maintained and educated 
at  a reasonable expense out of my estate, !in proportion to 
the value of all my property and its general profits and 
'income." Elizabeth, the widow, died in  1795, leaving her 
son, whose name was Robert, surviving her, who died before 
-he attained ihe. age of twentysone: and the question in the 

case was, whether the legacy to Robert vested in him 
(319) on the death of the testator, or lapsed by his death 

before twenty-one. 

TAYLOR, Chief-Justice: I f  this case were considered on 
the ground of intention merely, I apprehend, no doubt could 
sexist that the testator meant an immediate vesting of the re- 
mainder in  his son, and not to place it on the contingency 
of his arrival at  age. Otherwise. if the son should marry, have 
issue, and die before twenty-one, that issue would be "unpro- 
vided for:  a consequence which certainly never could have been 
intended by a man who had bnt two objects, on whom to be- 
stow his bounty, a wife and an only child. But further, he di- 
rects that his son should be maintained and educated out of the 
profits and income of his property; and this shews that the 
time of the enjoyment of the property was postponed, with 
the twofold view af benefit to the wife, and that his son 
should be qualified to manage i t  when he came to the POP 

.session. 
And this construction of the will is borne out and sus- 

~tained by a series of authorities, strongly bearing on the 
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point, and, which consider the words used in this will as 
seeming only to import a contingency, though, in truth 
they convey no additional meaning. A vested remainder is 
limited by the will, and t-hese words mark the time when. 
the remainder is to vest in possession, the devise being con- 
sidered as made subject to the intermediate estate created 
out of it, and made an exception to it. The case of Boras- 
ton in 3 Coke, 19, establishes this doctrine; but Mansfield v. 
Dugga~d, in Gilbert Eq., is so much in point that it merits 
particular observation. A man devised certain lands to 
his wife until his son and heir apparent should attain t e  
his age of twenty-one years; and when his son should attain 
to that age, then to his son and his heirs, and died. The 
son lived to the age of thirteen, and then died; and the 
wife, supposing that she had a title to hold the lands ti11 
such time as the son would have attained his age of 
twenty-one, in case he had lived to that time, con- (320) 
tinned in the perception of the rents and profits of 
the said lands for several years; and the bill was brought 
against her by the heir at law of the son, to have an account 
of the rents and profits from the death of the son. And 
though the wife was likewise executrix of the husband, y6t 
it not being devised during that time for payment of debts, 
nor any creditor or want of assets appearing, it was held by 
the Chancellor that the wifes' estate determined by the death 
of the son, and that the remainder vested personally in the 
son upon tho testator's death, and was not to expect iill the 
contingency of his attaining his age of twenty-one years 
should happen; for then, in this case, it never would have 
vested; he dying before that age; and, therefore, decreed 
the wife to account for the profits from the time of the sods 
death. 

The case before us is something stronger, as there is 'a trust 
created for the education and maintenance of the son; and 
as the testator makes a different disposition of the estate he 
acquired by his marriage, giving the whole of that to his 
wife. His meaning is evidcntIy the same as if he had said, 
"All the- property I received with my wife I give her abso- 
lutely: and, as to the rest of my property, I allow her to 
enjoy it till my son come of age,,when he is to be put into 
possession; but, in the meantime, be educated and main- 
tained out of the income of both parts." 

The following cases support the general doctrine: Hay- 
ward 27. Whitly, 1 Burr. 228. Doe. v. Lea, 3 Term. 41; 
though, in point of circumstances, they are distinguishable 
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?from this inasmuc% as trustees were interposed to manage 
the estate for the benefit OT the infant legatee. But the case 
*of Mansfield v.  Dugard was clear of this feature; and, being 
a devise to tho widow Tor "her own benedit, whatever was the 

--proper construction on that will,. must be alike proper on 
this. I ts  authority has been always admitted since 

((321) the decision; and in Hamon v. Graham, 6 Vesey, 
239, the Master of the Rolls remarks upon it, that i t  

was clear the testator meant to postpone the enjoyment of 
the son for the sake of t"he antecedent benefit to the wife; 

'but he clearly meant a vested remainder, not contingent, 
whether the son should take any benefit at all in the estate. 

I t  ought to be understood, that the determination in this 
,.case does not con%ict with the' rule, that where a devise or 
"bequest is made to a person when he shall attain twenty-one 
without any disposition of the property in the meantime, 

- tha t  generally such aevise or bequest is conditional, and will 
mot vest before the arrival of that period. For the word 
"when," standing by itself and applied to legacies, is a word 

-..of condition. But an exception is made to the rule where 
the testator has disposed of the intermediate interest either 
to a stranger or the legatee. I t  was upon this distinction that 
the case of P e r y  v. Rhodes was decided. 4 N. C., 11. The 

7 plaintiff is entitled to ju'dgment. 
/ 

Cited: Devme v. Larkens, 56 N. C., 379. 

" THOMAS PERSON v. XLEXANDER CARTER and JAMES PORTER. 

From Wayne. 

N!ase for money laid out and expended, &c. The firm of "Carter & 
Porter" were indebted to the Bank of New Bern. Carter was the 
active partner, and purchased of Fletcher a bond on Everitt, 
for the amount of which he executed to Fletcher an obligation 
under seal, in the name of the firm "Ca~ter & Porter,* and Per- 
son sealed and delivered the said obligation as their security. 
Upon Carter's application, Everitt took up his bond, and gave 
in lieu thereof to "Carter &Porter" a note, which was discounted 
at the Bank of New Bern, and the proceeds applied to the dis- 
charge of "Carter & Porter's" note due to the Bank. Person 
paid to Fletcher the amount due on the bond which he had 
executed as security for "Carter & Porter," and brought this 
action to be reimbursed. 
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Porter was not present when Carter executed the bond to 
Fletcher, and a question was made whether, as this ,was a (322) 
bond in which one partner could not bind another. Person 
had not made Porter his debtor without his, Porter's, consent, 
and therefore not entitled to recover of him in this action. 
There was no evidence that Porte'r was privy to the contract 
with Fletcher, or had recognized i t  as a contract of the flrm, 
except what was furnished by an order drawn by Porter on 
one Isaac Hill in favor of Person, in which he directed Hill to 
let Person have "any amount of notes or judgments to the 
amount of a note of Carter & Porter, given to Joshua Fletcher." 
Held that this was evidence of a recognition of a subsisting 
contract of Carter & Porter and bound Porter, although he was 
not present when the bond was executed. 

One partner cannot bind another partner by deed, by virtue of the 
mere contract of partnership; to do so, he must either have 
express powers under seal, or the other must be present and 
assent to the act. 

If this case then stood on the bond alone, although the money arising 
from the contract was applied to Porter's use, or to the joint use 
of Porter & Carter, without the assent of Porter, he would not 
be liable in this action; for no man can make another his debtor 
without his consent, express or implied. But this assent may be 
implied from circumstances, and, when implied, i t  has the same 
effect as the most express assent. 

Although Carter had no power to sign the bond, so as to bind Porter, 
yet the bond may be used to shew in, what capacity Carter pro- 
fessed to act. He professed to act 'for the Arm of "Carter & 
Porter," as their agent. The money raised by the contract was 
applied to the'use of the partnership; Porter recognized the bond 
as the bond of the Arm, and gave direction for its payment. I t  
was Porter's bond only through Carter's agency for the partner- 
ship; and his recognition of it as a bond of the flrm cannot be 
true, otherwise than by a recognition of Carter's agency. 

Porter not only recognizes the bond as the bond of the flrm, but 
takes beneflt to the effect of the contract, and assents to the 
extinguishment of his own debt, and having knowllzgly received 
the benefit, he shall also take the burthen, and do the same 
thing as if he had personally-transacted the business. 

This was an  action of assumpsit, i n  which the  Plaintiff 
declared for  money laid out and expended, for money lent, 
for  money had and received, &c. The  Defendants were part- 
ners in  trade i n  the  sale of merchandise, at  a store i n  Wayne 
county, which was conducted by Carter, Porter  residing in  
a n  adjoining county. I n  1812, the firm of Carter & Porter 
were indebted to the Bank of New Bern; and Carter, 
fo r  the purpose of discharging said debt, purchased of (323) 
one Joshua Fletcher a promissory note on Joseph Eve- 
ritt, which was payable to said Fletcher, and gave a n  obli- 
gation to Fletcher for the amount, payable i n  other notes, 
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which obligation was signed by Carter, in the name of the 
firm, "Carter & Porter," and a seal was annexed thereto; and 
the same was signed and sealed by Thomas Person, and two 
other persons as securities. James Porter was not present at  
the time of the giving of the obligation, nor was there any 
evidence produced, except the circumstances hereinafter stated, 
to shew that he was privy to the contract with Fletcher. 

Everitt upon the application of Carter, took up his note, 
made originally payable to Fletcher, and by him delivered 
to Carter, and gave a new note, payable to Carter & Porter; 
which note was subsequently discounted at the Bank of New 
Bern, and the proceeds applied to the discharge of Carter & 
Porters' note then due the said Bank. Person paid Fletcher 
the amount due on the note given him by Carter, and brought 
this action to be reimbursed. 

On the trial, the Plaintiff produced an order which wan 
in the following words, to-wit : 

"Mr. Isaac Hill, be so good as to let Mr. Thomas Person have any 
amount of notes or judgmellts to the amount of a note of Carter & 
Porter, given to Joshua Fletcher, &c. 22 April, 1815. 

"JAMES PORTER." 

Which order bore date prior to the bringing of this action. 
The Judge, in his charge, instructed the Jury  that one part- 
ner cannot, by deed, bind his copartner, unless the copartner 
be present, assenting to the execution of the deed as the deed 
of the firm; or unless he had previously requested or con- 
sented that he might so execute i t ;  in  which case, the part- 
ner so executing it, would be considered as the agent of the 
party so assenting, and the one so assenting would be bound 
by the deed. That the Jury, if satisfied from the circum- 
stances disclosed by the twtimony that such was the fact 

should find for the P la i~ t i f f .  That if the Defendant, 
(324) Carter, in signing the obligation in the name of the 

firm, acted without any legal authority from Porter, 
yet, if Porter subsequently promised to pay the Plaintiff the 
money .so by him paid for the firm, such promise would 
be binding; and that the order drawn by Porter on Hill was 
a fact from which the J u r y  might infer such promise. 

The J u r y  found for the Plaintiff. A rule for a new trial 
was obtained on the ground of misdirection by the Court, 
and on argument was discharged. The Defendant appealed. 

HENDERSON, Judge: A contract of partnership is a con- 
tract of agency, and it differs from a pure agency only in this, 

240 



N. C.] MAY TERN, 1819. 

that, in a pure agency, the agent binds his principal only; in 
a partnership all the principal or partners are bound, which 
of  course, includes the actor. On this principal is bottomed 
the powers of one partner to bind the partnership, when he 
acts within the scope of his powers. How far those pow- 
ers extend, is generally ascertained by the nature and ob- 
jects of the copartnership; and this depends on the agree- 
ment of the parties evidenced between themselves, generally 
by an express contract, and as to the world, in addition there- 
to, by overt acts or visible signs. (I speak not of what 
makes a man a secret Partner.) These visible signs may be 

' 

exhibited after a transaction of agency, as well as be con- 
comitant with or before it. For technical reasons, the con- 
tract of partnership does not give one partner a right to bind 
the partnership by deed. To do so, he must have express 
powers, (under seal as I apprehend,) or he must be actually 
present and assent to the agency. But be that as it may, 
the power does not flow from the bare contract of partner- 
ship; it rests on some other basis; either one of those before 
mentioned, or some other. 

I f  this case then stood on the bond alone, which 
Carter signed for himself and Porter, and which Per- (325) 
son joined in as security, although the money arising 
from the contract was applied to Porter's use, or the 
joint use of Porter and Carter, without the assent of Porter, 
he would not probably be liable in this action: for no man 
can make another his debtor without his consent express or 
implied. But this assent may, from circumstances, be im- 
plied, and when implied it has the same effect as the most 
express assent. Now, although Carter had no power to sign 
the bond, so as to, bind Forter, yet the bond may be used to 
shew i n  what capacity Carter professed to act. In  this case he 
professed to act for the concern of Porter and Carter, as their 
agent, to bind them by their deed. The money raised by 
the contract was applied to the use of the ~ a r t n e r s h i ~ ,  and 
(which is the key-stone of the case) Porter recognized it as the 
bond of Porter and Carter, and gives direction for its pay- 
ment, describing it as the bond of Porter and Cader. I t  was 
not otherwise Porter's bond than through Carters7 agency 
for the partnership. How can Porter's re,cognition be true, 
otherwise than by a recognition of Carter's agency? He not 
only by words recognizes the agency, but takes benefit of the 
effect of the contract; assents to the extinguishment of his 
own debt, but refuses to take on himself those obligations 
which his situation as principal or partner imposes. His 
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conduct is, in effect, this; I will recognize the acts of Carter 
so fa r  as they benefit me, but will not take on myself the 
liabilities arising from the same transaction. - The refutation 
o r  exposure is plain. I f  Carter had not an express binding 
power from Porter to bind the partnership in  this transac- 
tion, Porter had his election of disavowing the contract; and 
i t  was not required of him to make an express disavowal, a 
refusal or omission to take any benefit under it would have 
been sufficient. But having knowingly received the benefits 
resulting therefrom, he shall also take the burthen, and he 
shall do the same thing as if he had personally transacted . 
the business. He  shall assume all the intrinsic obligations 

of the actor. In this we do him no injustice, and in 
(326) this he cannot complain. We impose on him only 

the intrinsic obligations arising out of his situation, 
which he voluntarily assumed, and the beneficial effects of 
which he is now enjoying. Cases may be found, in which, 
under circumstances somewhat similar to this, recoveries 
have not been effected; but in  which all the principles of law 
contended for in  this case are admitted, and the mistake, if 
there be any, is in  their application. The case in 2 John. 
213, is somewhat like this: but wanting an essential part, and 
that is, the .recognition of the bond as a partnership bond. 
I feel myself imperiously bound by precedents settling or 
recognising the rules or principles of law. Knowingly to run 
counter to them when well settled, would be contrary to the 
duty which I owe to the state, and contrary to the duty which 
I owe to myself. But as to those cases which only a p p l y  
principles, which do no t  profess t o  establish or  investigate w h a t  
t h e  principles are,  I confess, I do not feel myself bound by 
them, if I cannot perceive the propriety pf the application. 
I n  fact, they are looked into as mere exercises, as practising 
lessons, to enable the Judge the more easily to apply the rules 
of lam; but i t  was never intended that we should look to the 
result  to ascertain what the rule is. When there is no con- 
troversy about the rule on either side, the only question being 
about the application, the rule is not to be found in the re- 
sult. Such cases are mere practising lessons; if right, there 
will be the like decisions again, (I will not say they will be 
followed,) if wrong, they will be disregarded, as cases where 
the rule is misapplied.-The rule for a new trial must be * 

discharged. 

Ci ted:  F i sher  v. Pender ,  52 N .  C., 484. 
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DICKINSON v. DICKINSON. 

LOUISA DICKINSON v. JOEL DICKINSON. (327) 

From Beaufort. 

Petition for divorce from the bonds of matrimony, for adultery com- 
mitted in the years 1812 and 1813. The petition dismissed; for 

The act of 1814, ch. 6, is the only law which gives authority to the 
Courts to take cognizance of the subject of div'orce. The adultery 
charged was prior to the passage of this act; and the act shall 
not be so construed as to have a retrospective operation; because, 

Before the passage of the act of 1814, adultery was punishable only 
by a fine. To superadd to this liability, a, deprivation of the mar- 
ital rights, under the act of 1814, would be to incregse the pun- 
ishment of the offence; and this would be contrary to the 24th 
section of the bill of rights, which declares that "no ecc post facto 
laws ought to be made." 

E z  post facto Laws are of different kinds. 
1. Every law tQat makes an action done before the passing of the 

law, and which was innocent when done, criminal, and punishes 
such action. 

I 2. Every law that aggravates a crime, or makes it greater than i t  
was, when committed. 

3. Every law that changes the punishment, and. inflicts a greater 
punishment, than the law annexed to the crime when committed. 

4. Every law that alters the legal rules of evidence, and receives 
less or different testimony, than the law required a t  the time 
of the commission of the offence, in order to convict the offender. 

The enhancement of a crime or penalty, seems to come within the 
same mischief as the creation of a crime or penalty. 

To every petition for divorce there must be an affidavit appended, 
that the facts charged have existed and been known to the 
petitioner six months before the flling of the petition. 

This was a petition filed under the  act of 1814, oh. 5, pray- 
ing  fo r  a divorce a vinculo matrimolzii or a mema et thoro a t  
the discretion of the Court. T o  support the  first prayer, the 
petition charged that  the Defendant had separated himself 
f rom the  petitioner and lived i n  a state of adulte? i n  
1812 o r  1813, fo r  the space of six months: and the  Jury ,  
upon a n ,  issue submitted. to them, found this charge to  be 
true. T o  support the  second prayer, the petition charged 
the  Defendant with cruel treatment to  the  petitioner, and 
with having offered to  her  person intolerable indig- 
nities. The  Jury negatived these charges; and the  (328) 
question arose; whether the  'petitioner were entitled 
t o  have a decree made separating her  from the bonds of mat- 
rimony, the adultery charged in the  petition and found by 
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the Jury, having been committed before the passage of the 
act of 1814, ch. 5. 

Another question was made in the case, and that was as , 
to the sufficiency of the affidavit made by the petitioner a t  the 
time of filing her petition. The affidavit set forth that "the 
facts stated in the petition were true, and that the complaint 
was not made out of levity or by collusion between the peti- 
tioner and her husband, for the purpose of a separation, but 
in  truth and sincerity for the causes contained in the petition." 
I t  was contended, that the act of 1814, ch. 5, required the 
&davit to set forth, that the facts which formed the ground 
of the complaint had existed and had been known to the 
petitioner at least six months prior to the filing of the 
petition. 

TAYLOR, Chief Justice: Ch. 5, Laws 1814, is the only law 
which gives authority to the Courts to take cognizance of 
the subject of divorce. The first section of that act authorizes 
the Court to decree a divorie from bed and board, or from 
the bonds of matrimony, at the discretion of the Court, on proof 
of natural impotence, or that either party has separated him 
or herself from. the other and is living in  Adultery. And a 
subsequent section authorizes the Court to decree a divorce 
from bed and board, in cases where the husband either aban- 
dons his family, maliciously turns his wife out of dodrs, endan- 
gers her life by cruel treatment, or offers intolerable indignities 
to her person. The verdict of the Jury has negatived the 
charges in the petition, relative to the cruelty and personal 
ill-treatment, and affirmed the charge of adultery; aa to 
which, the Jury find that the Defendant did separate himself 

from the petitioner, and lived in a state of adultery, 
(329) in 1812 or 1813, for the space of six months. And 

this brings forward the question, whether a decree 
can be pronounced under the act.  of 1814, for the adultery 
committed before that period. 

From the language used in the first and second sections 
of the act, it would seem to have been the intention of the 
Legislature to authorize divorces for causes existing, when the 
act was passed: for the first section speaks of "a marriage 
heretofore contracted," and then proceeds to specify a cause 
of divorce coeval with the marriage, to-wit, impotency ; and 
the second section, not less distinctly, speaks of the injury 
which has been received from either of the causes stated in 
the first. I n  the fifth section, the language is changed, and 
in  enumerating the causes of divorce from bed and board, 
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the law -is strictly prospective, and assumes the recognised 
form of a Legislative act, "futuris formam debet imponere, non 
praeteritis."-6 Bac. 370. 

Before the enactment of this law, the offense charged in 
the petition was punishable only under the act of 1805, which 
imposed a fine on the party convicted; and therefore the De- 
fendant was liable to no other punishment in 1812 or 1813, 
when he committed the offense; and to that extent he yet 
continues liable. But the Court is not called upon to super- 
add to this liability, a deprivation of the marital rights, and 
an allowance to the petitioner out of her husband's estate, 
under the authority of the act of 1814. But as that law in- 
creased the punishment of the offense, though it did not cre- 
ate its criminality, it appears to be, in relation to this case, 
unauthorized by the Declaration of Rights; if not by the 
very words, at least by their fair meaning and spirit. "Ret- 
rospective laws, punishing acts committed before the exist- 
ence of such laws, and by them only declared criminal, are 
oppressive, unjust, and incompatible with liberty: Where- 
fore, no ex post facto law ought to be made."-sec. 24 of the 
Declaration of Rights. I t  is true that the fact of adultery 
was declared criminal by the act of 1805 ; but to aggra- 
vate the punishment of a crime, by a law posterior (330) 
to its commission, is forbidden by the same reason 
that restrains the Legislature from converting into a crime, 
an act innocent when committed. Punishments are designed 
to suppress crimes, and the degree in which each individual 
is liable for specific violations of the law, is promulgated to 
the citizens, under a constitutional assurance, that they are 
irresponsible beyond the existing enactments when the crime 
was committed. The construction has been put upon the 
term ex post facto laws, by the Supreme Court of the United 
States, in Calder v. Bu,ll.-3 Dall. 386.-Mr. Justice Chase 
says,, "I will state what laws I consider ex post fact0 laws, 
within the words and the intent of the ~rohibition. 1st. 
Every law that makes an action, done before the passing of 
the law, and which was innocent when done, criminal, and 
punishes such action. 2d. Every law that aggravates a crime, 
or makes it greater than it wa.s when committed. 3d. Everg 

- law that changes the punishment, and inflicts a greater pun- 
ishment, than the law annexed to the crime when commit- 
ted. 4th. Every law that alters the legal ryles of evidence, 
and receives less or different testimony, than the law required 
at  the time of the commission of the qffense, in order to con- 

'vict the offender." Mr. Justice Pdtterson says, in the same 
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aase, "the enhancement of a crime or penalty, seems to come 
witbin the same mischief as the creation of a crime or pen- 
alty; and therefore, they may be cIassed together." Mr. Jus- 
tice Iredell, speaking of the power of the Federal and State 
Gegislatures, says, "they shall not pass any e x  post facto law; 
or, in other words) they shall not inflict a punishment for 
any act, which was innocent at the time it was committed; 
nor increase the degree of punishment previously denounced 
for any offence." 

Without referring to other authorities for an exposition of 
these terms, I think it may be taken as an incontrovertible 

position, that the act of 1814, so far as it is relied 
(381) upon to sustain this application, is substantially at 

variance with a most important constitutional pro- 
vision, the preservation of which inviolate, is vitally connected 
with every principle and bulwark of civil liberty. For this 
reason, therefore, the petition must be dismissed. 

But as another question is presented by the case, the deter- 
mination of which at this time, may serve to prevent fruit- 
less litigation, and settle the practice in other cases, the Court 
will give an opinion upon it. The sixth section of the act 
of 1814, enacts that no petition shall be sustained, unless the 
petitioner shall state and swear, that the facts forming the 
ground of the complaint, have existed to his or her knowI- 
edge, at least six months prior to the filing of the petition. 
The affidavit in this case, simply affirm the truth of the facts 
according to the best of the petitioner's knowledge and belief, 
and that the petition is not filed out of colIusion or levity, 
but for the causes stated in the petition. Nor does the body 
of the petition state the facts in the manner required by the 
act. I t  should, however, be distinctly stated in the affidavit, 
that the petitioner knew of the facts charged, six months 
before the filing of the petition; and this, that the appIioation 
may appear to the Court not dictated by passion or resent- 
ment, but an affair of deliberation. 

C i t e d :  8. v. B o n d ,  49 N.  C., 11; X. v. Bel t ,  61 N.  C., 82; 
Nichols v. Nichols, 128 N. C., 109. 
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THE GOVERNOR v. COL. THOMAS BELL. 

From Wake. 

Action of debt for 251. the penalty incurred by a Colonel of the mi- 
litia, for not making a return to the Brigadier-General, as 
directed by' the act of 1806, relative to the militia. The certifi- 
cate of the Adjutant-General, is evidence under that act, only 
of the delinquency of the officer. It'is not evidence, that the 
person sued, was an officer at the time, and bound to make the 
~eturn. 

This was an action of debt to recover the sum of twenty- 
five pounds, the penalty incurred by a CoIonel of the Mili- 
tia, for failing to make a return to the Brigadier- 
General. Upon the trial, the Plaintiff offered in (332) 
evidence the following certificate of the Adjutant-Ben- 
eral, to-wit : 

"STATE OF  NOR^ CAROLINA. 

"I do hereby certify that Thomas Bell was Lieutenant-Colonel 
commandant of the regiment of militia in Camden County for the 
year 1815: and that he the said Thomas Bell did not as such, make 
his military return to the Brigadier-General of the brigade in which 
Camden County was included for the said year, as directed by the 
law in such cases made and provided Given under my hand and 
seal at Raleigh, this 15 October, 1818. 

"ROBERT WILLIAMS, Adjutant-General 
of the Militia of North-Carolina. (SEAL.)" 

And no other evidence was offered on behalf of the Plain- 
tiff. On behalf of the Defendant, it was insisted that under 
the act of 1806, relative to the militia, the certificate of the 
Adjutant-General was evidence only as to the delinquency; 
that it was no evidence of the Defendant's being the Lieu- 
tenant-Colonel commandant as stated in the certificate-and 
of this opinion was the Court; and the PIaintiff was non- 
suited. A rule for a new trial was obtained, which upon 
argument was discharged, and the Attorney-General on be- 
half the Plaintiff appealed. 

BY THE COURT:-The act of 1806, makes the certificate of 
' the Adjutant-General, proof of the delinquency only of the 

officer. To render the Defendant liable to the penalty, it i s  
necessary further to prove that he was an officer at the time, 
and bound to make the return.-The nonsuit was properly 
awarded, and the rule for a new trial must be discharged. 
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(333)  

JOHN DOE on the severaI demises of ,JVM. B. SHEPARD and wife 
et al. v. WILLIAM SHEPARD. 

1 CLAIM O F  THE HALF BLOOD IN THE CASE OF A.PUROHASED ESTATE. I 
Samuel Swann, sen., devised the lands in  tail to  his first son Samuel 

Swann, jun., and to his second and third sons in succession, 
to-wit, John and Thomas who were by a second wife. Samuel, 
the devisee, became seised in fee, by virtue of the act of 1784, 
ch. 22. He devised one part of the lands to John Swanq, one 
of his brothers of the maternal half blood, and another part to 
Thomas Swann, another brother of the maternal half b lo~d .  

John died intestate, leaving issue, Samuel Johnston Swann, who 
died intestate and without issue. Thomas Swann died intestate 
and without issue, leaving Mary, a maternal sister of the half 
blood, and the said Samuel Johnston Swann, a nephew of the 
whole blood. 

A question aroge who were entitled to the 1a)nds; the kindred on the 
paternal side, who were further in  degree; or the maternal half 
sister. The kindred on thepaternal  side are  the lessors of the 
Plaintiff; the maternal half sister, the Defendant's wife. 

The maternal half sister is entitled to the lands; for. 
h Both John Swann and Thomas S w a m  took the lands as pur- 

chasers, and the same person who would have been the heir of 
John Swann, had he died without issue, is the heir of Samuel 
Johnston Swann. 

At the common law, the principle upon which the law of collateral 
inheritances depends is, that  upon the failure of the issue in 
the last proprietor, tTie estate shall descend to the blood of the 
first purchaser. And he who would have been heir to the father 
of the deceased, shalA be heir to the son. 

When a man purchased a n  estate, he took it a s  a feudum nouum; 
descendible to his h&rs general, first of the paternal and then 
of the maternal line. If he died without issue, or brother or sis- 
ter, or the issue of such, his eldest paternal uncle would take: 
if there were no such' uncle- or the issue of such, then his paternal 
aunts. If there were neither nor the issue of such, then his 
eldest great uncle of the line of his paternal grandfather, and 
so on until that line be exhausted, always giving a preference to 
the male stocks. Oh tBe' fasure of blood in the line of the 
paternal grandfather, then the same rule was to be followed as 
to  the  paternal grandmother's line. If that  fail, then the ma- 
ternal grandfather's line was to inherit. On the failure of that 
line, then the maternal mandmother's line was to be sought for. 

The issue of the eldest son of William Swann, who was the brother 
of Samuel Swann the elder, would be heir of Samuel Johnston 
Swann a t  common law. 

2. But the act of 1784, ch. 22, has I& the half blood into the inheri- 
tance, when that half blood is  i n  the line o f  inheritance. That 
act, does not change or alter the stacks or geneological lines, as 
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they were known at common law. They remain the same, with 
the addition of the half blood when in those lines. 

Mary, the wife of William Sheppard, is the heir entitled to 
these lands under the act of 1784; because she is next in (335) 
the degree of the blood of the purchasers, being a sister; 
and although of the half blood, the 3d and 4th sections of that 
act rendec her capable of inheriting. 

The half blood shall not inherit when out of the common law stocks 
or lines, although in equal or in a nearer degree. Thus, where 
land descends on the side of the father to a son, who dies 
without issue, leaving a half blood brother on the maternal 
side, and an uncle or more remote relation of the whole or half 
blood on xhe paternal side; tine relation next in degree on the 
paternal side shall inherit. lst, because he is of the blood of the 
first purchaser. 2dly, the proviso to the 3d section of the act . 
of 1784, declares that the maternal half blood brother shall not 
inherit, until such paternal line be exhausted o f  the half blood, 
and of course, of the whole blood. Heirs shall be sought for in 
the paternal line ad infiniturn, before any of the matePnaZ kin- 
dred shall inherit, however near in degree. And e converso, 
where the lands shall descend on the maternal line. 

Special verdict-"The J u r y  find that the premises de- 
+scribed in the Plaintiff's declaration comprehend two tracts 
of land, one of 300 acres devised in  fee, about 1733, by Thomas 
Bwann the elder, to his eldest son Samuel; and another of 367 
acres, purchased in  1752, from the agents of Lord Granville, 
%y the said Samuel himself; which said two tracts are known 
by the name of the Elm Plantation. 

"And the J u r y  further find, that the said Samuel Swann, 
being so seised of the premises,,duly made and published his 
las t  will in  writing, bearing date 31 October, 1766; and 
therein and thereby devised the said premises to his eldest 
son 'Samuel, and the heirs of his body lawfully begotten, and 
fo r  the want of such, to his second son John, and the heirs 
of his body lawfully begotten, and for the want of such, to 
%.is third son Stepken, and the heirs of his body lawfully be- 
gotten, and for the want of such to the child with which his 
wife was then pregnant (who was afterwards born and 
named Thomas) and the heirs of its body lawfully begotten;' 
and afterwards died without revoking or altering the said will. 

"And the Jury, further find that after the death 
s f  the said Samuel Swann, the elder, Samuel the dev- (336) 
isee entered upon the premises by virtue of the said 
*devise and was therefore seised; and being so seised, duly 
made and published ,in writing his last will, bearing date 
8 4  May, 1786, and therein and thereby devised the said 
premises to his brother John Swann, the aforesaid second 
son of the said Samuel the elder, to him the said John and 
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his heirs for ever; and afterwards died without revoking o r  
, altering the said will. 

('And the Jury further find, that the said John Swann, 
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after the death of his said brother Samud, entered upon t4e 
premises and was thereof seised, and being so seised, after- 
wards, to-wit, on 3 March, 1793, died intestate, leaving an 
only child, Samuel Johnston Swann, to whom the said premises: 
descended. and he entered and was thereof seised. 

"And ihe Jury further find, that the said Samuel John- 
ston Swann, afterwards, to-wit, on 11 February, 1796, died in- 
testate and without issue, or brother or sister, or the issue of 
such. ' 

"And the Jury further find, that the aforesaid SamueI 
Swann the younger, was the only child of his father SamueI 
the elder, by a first wife and that the aforesaid John Swann, 
Stephen Swann and Thomas Swann, were children of the- 
said Samuel the elder by a second wife. And that after the 
death of the said Samuel the elder, his widow intermarried 
with Frederick Blount, by whom she had issue a daughter, 
Mary, now the'wife of William SheQard of New Bern, under 
whom the Defendant claims the premisw, and which said. 
Mary is the nearest collateral relation of the said Samuel 
Johnston Swam, either paternal or maternal, the aforesaia 
Samuel Swann the younger, Stephen Swann and Thomas 
Swann the younger, being dead without issue. 

'(And the Jury further find, that at the time of the devise-. 
hereinbefore mentioned, from Samuel Swann the 
younger to his brother John, the aforesaid Thomas (337) 
Swann the younger was in fun life. 

And the jury further find, that the aforesaid Samuel 
Swam the younger, was at his death seized of another tract 
of '  land, which he devised to his brother, the aforesaicl 
Thomas Swann the younger; that the value of the said tract 
was 12,000: and the value of the premises contained in the. 
Plaintiff's declaration, was 16,000. 

And the Jury further find, that Samuel Swann, the elder, 
had a brother named William Swann, and a sister, Eliza- 
beth Vail, who are long since deceased. That the said Wil- 
liam Swann left issue, of all whom are since dead, and of 
whom two ably, John and Wilson have left issue. That 
Rebeccah, the wife of William B. Shepard, and one of the 
lessors of the Plaintiff, is the daughter and only child of the 
said John. And that Polly, the wife of Isaac Williams, and 
Comfort, the wife pf Daniel Williams, (which said P d l y  a d  
Comfort are also lessors of the Plaintiff) are the only chil- 
dren of the said Wilson. That Elizabeth Vail, the sister o f  
Samuel Swann the elder, left issue Elizabeth Pemburn anif 
Rebeccah Williamson, both of whom were in being at the  
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death of Samuel Johnston Swann, and who, afterwards, duly 
conveyed and released all their right, estate and interest in 
tbe premises unto Mary, the wife of William Shepard of 
New Bern, under whom the Defendant claims. 

The Jury further find, that the demises set forth in the 
Sla<ntiff's declaration, were executed on the day, and in the 
mann6r therein set forth; and afterwards, to-wit, on the said 
day, by virtue of the said demises, that the said J,ohn Doe 
entered into the premises with appurtenances and was 
thereof possessed; and that the said John Doe being so ' 

possessed, the Defendant, by command of the said William 
Shepard of New Bern, and Mary his wife, afterwards, to-wit, 
Ion the same day, entered upon the premises with the appur- 

tenances in and upon the possession of the said John 
1338) Doe thereof, and ejected him from his said farm. 

But whether upon the whole matter *aforesaid, the 
said defendant be guilty of the said trespass and ejectment 
complained of in the said declaration, the Jury are ignorant, 
and thereof pray the advice and consideration of the Court. 

I f  i t  shall appear to the Court, upon the whole matter, 
that the lessor of the Plaintiff, or any of them had title to 
the whole of the premises, at the date of their respective de- . 

' mises aforesaid, then. the Jury say that the Defendant is 
guilty of the trespass and ejectment in manner and form as 
the said John Doe hath compla'ned of, and assess the dam- 
ages of the said John Doe to d ne shilling and costs: If it 
,shall appear to the Court, that the lessors of the Plaintiff, or 
any of them, had not title to the whole, but had title to any 
undivided part of the premises, at the dabe of their aforesaid 
demises, then the Jury find that the Defendant is guilty of 
the trespass and ejmtment complained of, as to such part only 
of the premises, and not guilty of the residue, and assess the 
damages of the said John Doe, to six-pence and costs: And 
if it shall appear to the Court, that the said lessors of the 
Plaintiff, nor any of them, had not, at the date of the demises 
aforesaid, title to ,the whole, nor any part of the premises, 
then the Jury say, that the Defendant is not guilty of the 
trespass and ejectment, whereof the said John Doe hath com- 
plained." 

The questions of law arising out of this special verdict, 
were argued in this Court, iu the case of "Den on the de- 
mise of William B. Shepard and Wife, and others v. Josiah 
Relf," in 1807. In the special verdict then sent up, an addi- 
tional fact was inserted, to-wit, "That after the death of 
"Samuel Johnston Swann, to-wit, on 30 November, 1803, his 
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mother Penelope Swann, widow of John Swann, conveyed all" 
her right, title, interest, estate, claim and demand in and to, 
the premises, to the said Mary, wife of the said Wil- 
liarp Xhepard of New Bcrn." The arguments then (339)' 
made on each .side, were again relied on in this case 
for the respective parties: and as the decision in this case, 
and in the one made a t  this term in the case of "Ballard a ~ d '  
others v. Hill and others," have served in a great degree to settle 
questions that have been long agitated, and to e8tablish an uni- 
form rule of descent in such cases, the arguments delivered in 
the case of Xhepard and others v. Relf, are here given, to show 
the grounds of the diversity of opinion which has existed upon 
the construction of the act of 1784, ch. 22, regulating de- 
scents among collaterals. These arguments were delivered by - Peter Browne, Esquire, for the lessors of the Plaintiff. who 
were the heirs at common law: and by William Gaston, Es- 
quire, for Mary, the maternal half sister, wife of William 
Shepard, of New Bern, under whom Relf claimed, 

Browne, for Plaintiff. 
Gaston, for the Defendant. 

BY THE COURT. This being an acquisition by purchase 
on the part of John and Thomas Swann, the wife of the 
Defendant is clearly 'entitled as heir, according to the severaPS 
decisions which have been made to that effect. Judgment 
must be entered up accordingly. 

DANIEL, Judge: The two tracts of land known by the name. 
of the Elm plantation, were devised in tail by Samuel Swam 
the elder, to his first, second, third and fourth sons in succes- 
sion. Samuel Swann the younger, the devisee, was wised' 
and possessed of the Elm plantation at the time entails were 
docked by the act of ,1784, ch. 22. The other tract mentioned' 
in the special verdict, Samuel Swann the younger, held in 
fee. 

Samuel Swann the younger made and published his last 
will, on 24 May, 1786, and therein and thereby devised the. 
Elm plantation, to his brother, John Swann, in fee. John 
Swann is considered in law as the purchaser of this plantation,. 
as he did not get title thereto by descent. 

John Swann died intestate, leaving an only child (404) 
named Samuel Johnston Swann, an only maternal 
half sister, by the *name of Rebeccah Blount (who married' 
the Defendant) and the lessors of the Plaintiff, who are his 
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second cousins of the paternal line; all his brothers having 
died without issue. 

Samuel Swann the younger, devised the other tract of land 
to his brother, Thomas Swann, in fee; and Thomas Swann 
the devisee, having died without issue, this tract descended 
to his nephew, Samuel Johnston Swann. Thomas Swann is 
to be considered a purchaser of this t'ract of land, and, as he 
stood precisely in the same relation to the lessors of the Plain- 
tiff, and to the Defendant, as John Swann the younger did, 
the person or persons who are entitled to the Elm plantation, 
will be entitled to the tract devised to him. 

Samuel Johnston Swann died intestate and without issue, 
.or brothers or sisters, or the issue of such. And the ques- 

. tion submitted to this Court is, who are the heirs of Samuel 
Johnston Swann ? 

At the common law, the heir would be searched for among 
the lessors of the Plaintiff. 1st. Because they are of the 
paternal line and of the male stock, to-wit, the grandchil- 
dren of William Swann, who was the brother of Samuel. 
Swann the elder, and great uncle of Samuel Johnston Swinn, 
2d. Because Mrs. Shepard is of the half blood and never 
could have inherited. 

Samuel Johnston Swam dying without issue, or brother 
. or sister, or the issue of such, leaves the case exactly in the 

same situation as if John and Thomas Swann, the purchasers, 
had died intestate and withouh issue. The same person who 
would have been the heir of John Swann, had he died with- 
out issue, is the heir of Samuel Johnston Swann. 

The great and general principle, upon which the law of 
collateral inheritances depends, is this, that upon the failure 
of issue in the last proprietol; the estate shall descend to the 

blood of the first purchaser. He who would have been 
(405) heir to the father of the deceasedr, shall also be heir to 

. the son. 2 Black. Corn. 226. 
When a man takes an estate by purchase, he takes it not 

ut feudum paternum or maternurn, whicb would descend only 
to the heirs on the side of the father or mother; but he takes 
i t  as feudom novum, to be held ut feudom antiqum, as a feud 
of indefinite antiquity, whereby it becomes inheritable to his 
heirs general, first of the paternal and then of the maternal 
line. The blood of the father is more worthy and more near 
in judgment of law. Coke Litt. 12 a. 12 b. Lord Coke says, 
every person has four immediate bloods in him, two on the 
part of the father, to-wit, his paternal grandfather's blood, 
and his paternal grandmothers' blood: and two on the side 
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.of his mother, his maternal grandfather's blood, and his 
maternal grandmother's blood. If a man purchase land and 
die without issue, or brother or sister, or the issue of such, 
his eldest paternal uncle would take: If there be no pater- 
nal uncle, or the issue of such, then his paternal aunts; if 
there be neither, nor the issue of such, then his eldest great 
uncle of the line of his paternal grandfather, and so on 
~ n t i l  t h a t  l ine'be exhausted; always giving a preference to the 
m a l e  stocks. On the failure of blood .or kindred in the line 
of the paternal grandfather, then the same rule is to be fol- 
lowed as to the paternal grandmothe~r's line. If that fail, 
then the maternal grandfather's line is to inherit. On 
the failure of that line, then the maternal grandmother's 
line is to be sought for, and i t  shall inherit according to the 
rule aforesaid. Coke Litt. 12 b. 

The case does not state, which of tke lessors of the Plain- 
tiff is the issue of the eldest son of William Swann. One 
of them certainly is; and that person would have been the 
heir of Samuel Johnson Swann at common law. Let us 
enquire into the changes which the Legislature has made of 
these rules of the common law, and into the extent and 
reason of those changes. 

I n  consequence of the revolution, the people of this 
State formed a republican govelrnment, and it be- (406) 
came necessary in defending this f i rm of government, 
that the aristocratical doctrine of primogeniture, in the 
descent of real estate, should be exploded, the principles 
contained in the statute de dorGs. conditiomalibus be no longer 
enforced, joint tenancy, with its jus accrescemdi, be abolished, ' 

and the half blood, (which had been entirely excluded) let 
in, when it was in t h e  line of inheritance. I n  short, it be- 
came necessary, for the welfare of the government, that 
landed astates should undergo a more general and equal 
distribution than had hitherto prevailed. The Legislature 
never meant to charlge or alter t h e  stocks or genealogical lines, 
from what they were known to be at the common law. The 
stocks and lines remain the same, with the addition of t h e  
hal f  blood, when in t h o s s  lines, together with the ascent of 
real estates in certain cases. 

I t  is in general true, that the preamble of a statute is a 
key stone to open the minds of the makers, as .to the mis- 
chiefs intended to be remedied by the statute. But this rule 
must not be carried so far as to restrain the general words of 
an enacting clause, by the particular words of the preamble. 
The preamble to every section of the act of 1784, ch. 22, 
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clearly explains the intention of the Legislature. The pre- 
amble to the 2d section, shews the will of the Legislature to 
promote an equality of property, by a more general and 
equal distribution of landed estates; or in other words, to 
destroy the rule of primogeniture-the second section then 
lets in all the sons: on failure of them and their issue, it 
lets in all the daughters. The preamble to the third sec- 
tion complains only of the exclusion of the half blood from 
the inheritance; the section then lets in the half blood, but 
does not destroy the stocks or lines, as established by the com- 
mon law. There is no complaint of the common law stocks 
and lines. The section declares (though certainly in terms 

' uot very clear) that the old rule relative to stocks and lines 
shall remain; but that the half blood shall inherit 

(407) equally with the whole blood, when it is found in 
those lines, and in equal degree. And it clearly inti- 

mates by the proviso, that the half blood shall not inherit 
when out of the common law stocks or lines, although in 
equal or in a nearer degree. Thus when land descends on: 
the side of the father to a son, afterwards the son dies with- 
out issue, but has a half blood brother on the matermd side, 
and an uncle or more remote relation of the whole or half , 
blood, on thq paternal side: the relation next in degree on - 
the paternal side, shall inherit, to the ex.clusion of the mater- 
nal half brother: because; 1st. He  is of the blood of the first 
purchaser. 2d. The proviso to the third section expressly 
enacts, that the maternal half brother shall not inherit, until 
such paternal aim be exhausted of the half blood, (and of 
course, of the whole blood.) The maternal brother is not to be 
let into the inheritance as soon as the paternal line is exhausted 
of brothers and sisters: the act says, he shall not inherit 
until the paternal line be exhausted of the whole and half 
blood. Heirs shall be sought for on that line ad infinitum, 
before any of the maternal kindred shall inherit, no matter 
how near in degree. And the same rule e converso, when 
land shall descend on the maternal side. The paternal kin- 
dred shall be excluded as long as any whole or haIf blood 
can be found on the maternal side, let it be ever so remote. 

The fourth section extends the rules laid down in the sec- 
ond section relative to lineal descendants, and, in the third 
section, relative to collateral relations ad infinitum. 

That this is the most proper construction, wilI manifestly 
appear from reading the rules of the common law, and then 
the third and fourth sections of the act of 1784, ch. 22. This 
construction does not clash with any of the grand objects 
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which were in the view of the Legislature at the time the act 
was passed; but runs in unison with them. I t  is agreeable 
to justice that those who are of the blood of him who has 
labored for and purchmed the land, should inherit, and not a 
stranger. If this construction be not adopted, the 
land might descend to a stranger in two changes; ($08) 
to-wit, A purchases land, and dies, leaving a son B. 
The widow marries again, and has a son C. B dies without 
issue, and the lands descend to C, his maternal half brother, 
who is not of kin to A, the first purchaser. Such a construc- 
tion was never intended by the Legislature. The kindred 
of A, the first purchaser, shall be preferred, no matter how 
remote; otherwise industry would be cramped, and men be- 
come careless of acquiring estates. 

The preamble to the fifth section compIains of entails; and' 
the section docks all entails that are in possession, and turns 
them into fee simple estates. 

The preamble to the sixth section complains of the injus-, 
tiee to the family of that joint tenant who shall die first. The 
section abolishes the principle of survivorship, and turns all 
joint tenancies into tenancies in common, with one exception. 

The preamble to the seventh section complains of the rule 
which forbids the inheritance ever to ascend. "When lands 
are purchased, or otherwise acquired," (but not by descent 
from a deceased parent,) "and the owner dies without issue, 
or brother or sister, or the issue of such," then the seventh 
section of the act of April, 1784, and the third section of the 
act of October, 1784, let in the father first; and, if he be dead, 
then the mother for l i fe;  and then the heirs on the part of the 
father; and, if none on his side, (ad infiniturn,) then the heirs 
on the part of the mother. 

The reason given for this rule by the Legislature is, that 
the paternal line is favored i n  all instances. 

Mrs. Shepard, the wife of the Defendant, is heir to the 
lands in dispute, because she is next, in the degree of the blood 
of the purchasers, John and Thomas Swann, being a sister: 
and although of the half blood, the third and fourth sections 
of the act of 1784, make her capable of inheriting. But if 
Mrs. Shepard should die without issue, then the next heir 
to these lands would not be of her father's line, (the Blount 
family), because none of the blood of the purchasers 
can be found in that line. They must be the per- (409) 
sons who are next in degree and of the blood of John 
and Thomas Swann: 1st. of the paternal line, (and these 
would be the lessors of the Plaintiff,) and when that line is* 
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e~~leawted, then 2dly, the matermal line of John and Thomas 
f ham shall inherit, as they shall be nearest in  degree, until 
ic shall be exhausted; always giving preference to the paternal 
or male stocks, as known at the oommon law; and is clearly 
intimated by the seventh section of the act of April, 1784, 
amd' positively declared by the third section of the act of 
October, 1784. Let judgment be entered for the Defendant. 

Cited*: ~ i & w d  v. Outlaw, 92 N. C., 268. 

BENJAMIN BALLARD AND WIFE $t a2 v. THOMAS B. HILL'S 
HEIRS. I 

From Halifax. 

Gl&m of the half blood in the case of a descended estate, prior 
Laws 1808, Ch. 4. 

mnry  Hill, being seised of the equitable estate in the lands, died 
intestate, leaving an only child, Joseph John Hill, upon whom 
the lands desoended. His mother, the widow of Henry Hill, 
married a second husband, by whom she had issue, who were 
living when Joseph John Hill, their maternal brother, died in- 
testate. Henry Hill left a brother named Whitmell Hill, who 
afterwards died, leaving an only son, Thomas B. Hill, his heir 
at law. 

Upon the death of Joseph John Hill, in 1808, a question arose, 
whether the lands of which he died seised descended to Thomas 
B. Hill, his paternal eousin, and pf the blood of the first pur- 
chaser; or to the maternal brothers and sisters of the said 
Joseph John Hill. 

The, Complainants are the maternal brothers and sisters-the De- 
fendant is the paternal cousin, and the heir at common law. 

Although this be a case of lands which came to the person last seised 
by descent, yet the half blood of t4e maternal line are entitled 
to the lands under the act of 1784, ch. 22. 

The Complainants filed their bill in the Court of Equity 
for HALIFAX, against the Defendants, and therein charged 
that in 1789, Whitmell Hill and Henry Hill, who were 
brothers, purchased a tract of land lying in  Bertie county, 
for which they each paid equal moieties of the purchase money, 
bat the conveyance was made to Whitmell Hill alone; who 

agreed to convey a moiety of the said land in  fee sim- 
$411) ple t o  his brother Henry Hill. That before any con- 

veyance was made, Henry Hill died intmtate, leaving 
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Martha, his widow, and Joseph John Hill, his only child and 
heir at law. That after the death of Henry Hill, Whitmell 
Hill had the land divided and appropriated between himself and 
Joseph John Hill, but died without executing to Joseph John 
Hill a conveyance. That he made and published in writing 
his last will, whereof he appointed his son Thomas B. Hill 
his executor, and therein and thereby directed him to convey 
the land so appropriated to Joseph John Hill in fee simple, 
whenever he should request it. That Joseph John Hill de- 
parted this life in 1808, an infant, under the age of twenty- 
one years, without issue, and without having applied for or re- 
ceived a conveyance from Thomas B. Hill. 

That after the 'death of Henry Hill, his widow Martha, 
who was also the mother of Joseph John Hill, intermarried 
with Samuel Thorne, by whom she had issue Eliza, inter- 
married with Benjamin Ballard; William, Samuel and 
Henry Thorne were all born and Wing at the death of 
Joseph John Rill, their half brother on the mother's side; 
and who, since his death, had applied to Thomas B. Hill, 
the executor of Whitmell Hill, to make them a conveyance 
for the lands appropriated to Joseph John Hill; that he 
refused to make such conveyance, alleging that he was of the 
whole blood of the first purchaser, Henry Hill, and entitled 
to the land in exclusion of them (the Complainants.)- The, 
bill prayed for a conveyance, &c. 

Henry Hill. Whitmell Hill. 

i 
wife of o 26 husband-Thorne. 

R e ~ ~ r y  ~ 1 1 1 . ~  
0 

Tho's B. Hill. 

w",. &ml. 4 
Joseph ~ o g n  Hill. 

To this bill Thomas B. Hill demurred; and the bill and 
demurrer were sent to this Court, and upon a consideration of 
the case, the demurrer was sustained and the bill dismissed. 

The Complainants immediately afterwards filed a bill to 
review the decree; and assigned, for error in the decree, that 
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the land mentioned in the original bill descended to them 
on the death of their maternal half brother, the said Joseph 
John Hill, and that the prayer of their bill ought to be 

granted; that for this error and imperfection in the 
(412) decree, they had brought their bill of review, and 

prayed that they might be relieved therein. 
To this bill the Defendant pleaded the former decree, and 

demurred to the opening of the enrollment; and the case 
was sent to this Court. 

The opinion of this Court upon the original bill is to be 
found in Ballard v .  Hill, 4 N.  C., 404, and the reason for it 
in Hilliard v. Hoore, Ib., 392, same book, 590. 

The case was submitted on behalf of the Defendant, upon the 
argument made in Shepard u. Shepard, ante, 333. 

Gaslon, for the Complainants. 

TAYLOR, Chief-Justice : The claim of the Complainants 
arises on a descent from a maternal half brother, of 

(422) lands which descended from his father, or lands de- 
scending from the paternal side; and whether their 

claim be well founded, depends upon the true construction of 
the acts of April and October, 1784. The third section of 
the first act, without the proviso, is in these words, "that if any 
person dying intestate, should, at the time of his or her death, 
be seised or possessed of, or have any right, title or interest, 
in or to any estate of inheritance in lands, or other real estate 
in fee simple, and without issue, such estate or inheritance 
shall descend to his or her brothers, and for want of brothers, 
to his or her sisters, as well those of the half blood as those 
of the whole blood, to be divided among them equally, share 
and share alike, as tenants in oommon, and not as joint ten- 
ants; and such and every of them shall have, hold and enjoy, 
in their respective parts or portions, such estate or inheritance 
as the intestate died seised or possessed of or entitled unto." 
Were the case to depend on this enacting clause, the Com- 
plainants' right to the inheritance would be beyond contro- 
versy: for the words extend to every person dying seised of 
any  inheritance, whether acquired by descent or purchase, 
whether it descended from the paternal or maternal line; 
and embrace both sorts of half blood, as well the maternal 
as the paternal. The clause must necessarily continue to 
govern every case that is not withdrawn from its operation 
by some proviso; and, therefore, it must direct the descent 
in this case, unless it be prevented by the proviso. The 
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words of .the proviso are, "that when the estate shall have 
descended on the part of the father, and the issue to whom 
such inheritance shall have descended, shall die without 
issue, male 'or female, but leaving brothers or sisters of the 
paternal side of the half blood, and brothers or sisters of the 
maternal line, also of the half blood, such brothers and sis- 
ters respectively of the paternal line shall inherit, in the 
same manner as brothers and sisters of the whole blood 
until such paternal line is exhausted of the half blood: and 
the same rule of descent and inheritance shall pre- 
vail amongst the half blood of the maternal line (423) 
under similar circumstances, to the exclusion d the 
paternal line." The proviso then gives a preference to the 
half blood of the line from which the estate descended, when 
the competitors for the inheritance are the half blood of that 
line, and the half blood of the line from which the estate did 
not descend. But there are no words in it, which are exclu- 
sive of the latter half blood, where there is none other in . 
equal degree, and recommended by the reason given for the 
preference, to claim it from them. On the contrary, the 
words "until such line is exhausted of the half blood,'' carry 
with them a strong implication, that when such an event 
shall occur, the other line of half blood shall be taken into 
the inheritance. The word "until," which signifies the same 
as "to the time that," seems to import, that when the half 
blood of the favored line gives out, the other half blood shall 
inherit. The enacting clause has viewed with undistinguish- 
ing regard and favor the half blood of both lines; the pro- 
viso has selected a particular case, wherein the preference 
ahall be given to one set: in all other cases, therefore, as well 
where the reasons of the preference have ceased to operate, 
as where they have never existed, the other set of half blood 
must be entitled. 

A man having issue, and having also brothers and sisters 
of the half blood on the father's side, and brotherg and sis- 
ters of the half blood on the mother's side, for peculiar rea- 
sons, thinks proper to devise his estate to all his brothers and 
sisters, as well the half blood on one side as on the other, but 
annexes a condition to the devise, that the paternal half 
blood shall enjoy the estate, until that line be exhausted: 
Of the intention of the teatator in such a case, it does not seem 
possible to doubt. The legality ~f the devise is another ques- 
tion. 

The other proviso is, "that if any brother or sister of the 
intestate shall have died in the life time of the intestate, 
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leaving issue, male or female, such issue s3@1 rep* 
(4534) sent their deceased parents, and stand in the same 

place, he or she would have do- if living." There 
is nothing in this provis'o, which can have any3 tendency to 
impair the right of the complainants; the only object of i t  
being to provide for collateral descents as far  as brothers' and 
sisters' children. 

The proviso of the 2d section had made provision for lineaI 
descendants as far as grand children; and in an order to 
complete the system, the words of the 4th section are, "that 
the same rules' of descent shall be observed in lineal descend- 
ants and collaterals respectively, where the lineal descend- 
ants shall be further removed from their ancestors than grand- 
children, and where the collaterals shall be further removed 
than the children of brothers and sisters." What is meant 
by "the same rules of descent?" Clearly the rules estab- 
lished by the preceding sections, one of which is, that where 
there are two sets of half bloods, the set of that line from which 
the estate descended, shall be preferred to the line from which 
it did not descend: Consequently, uncles and aunts, great 
uncles and great aunts, &c. of the Iine from which the estate 
descended, shall exclude uncIes and aunts, great uncles and 
great aunts, &c. of the line from which it did not descend. 
I n  other words, where those who claim the inheritance are 
in equal degree, or represent those who were, the acquiring 
line shall be preferred. Where the claimants are not in 
equal degree, the proximity of degree shall decide the right 
to the inheritance. This appears to the Court to be the true 
interpretation of these sections of the act of 1784, and to arise 
naturally from the words, as well as being consonant to the 
views of the Legislature, and to the spirit in which the act 
was f ramd.  To exclude the maternal half blood for the 
sake of a remote' collateral, or to suffer the land to escheat 
rather than permit the half blood to inherit, does not seem 
to acoord with the sentiment expressed in the preambIe to 
the 3d section: "And whereas it is almost peculiar to the 

law of Great Britain, and founded in principles of 
(425) the feudal system, which no longer appIy in that 

government, and never can in this State, that the 
half blood should be excluded from the inheritance, &c." 

I t  is true, that the law of England gives a preference to 
thk male stock; and there is a partial remgnition of the same 
principle, in section 7 of the act of April, 1784, amended 
by the act of October, 1784; which provides, that in case of 
the death of any person intestate, leaving any real estate 
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actually purchased or otherwise acquired and not having. 
any heirs of his body, nor any brother or sister, or the l a w  
ful issue of such, then such estate shall be vested in the 
father of the intestate, if living, but if dead, then in the mothey 
for life, then in the heirs of such intestate on the part of the 
father, and for want of heirs on the part of the father, then 
in the heirs of the intestate on the part of the mother foy- 
ever." 

It is to be observed on this section, that the father is called 
in, only upon the son's dying without lineal heirs, and with- 
out brothers or sisters, or the issue of such. The preference 
of the male stock has been confined strictly to the cases enu- 
merated in the 7th section, and its amendment, to-wit, to 
cases of estates purchased by the intestate. And on this 
point, the decisions have been uniform, allowing the half 
blood to inherit, when the land was purchased, and giving 
them the preference to the father and the male stock. 

A section inserted for the purpose of giving a preference 
to the male line, amended to prevent that preference from 
being interrupted by the accident of death, is yet so rmtricted 
in its terms, and so modified by judicial exposition, admitted 
to be just, that the favored stock is called to the inheritance , 
only after the failure of issue in the intestale, and the failure 
of brothers and sisters of every description, maternal as weF1 
as paternal half blood. I t  appears to the Court, 1,ha.t every 
reason for thus confining and limiting the preference of the 
male line under this clause, applies with increased strength 
to prove, that the preference oqght to be strictly con- 
fined under the third section, to the half blood of the (426) 
acquiring line; that they, and they only, shall ex- 
clude the half blood of the non-acquiring line. A consistent 
meaning will be thus given to the 3d clause, to the proviso, 
and its extension by the 4th section, which would then read, 
"Where any person shall die intestate, without issue, and 
without brother or sister, or the issue of such, leaving uncles 
or aunts of the line from which the estate descended, and 
uncles or aunts of the line from which the estate did not de- 
scend, the former uncles or aunts, shall exclude the latter." 

There is also a declaration in the 3d section of the act of 
October, 1784, "That the paternal line is favored in all other 
instances," and it proceeds to guard against the estate being 1 

transferred to the maternal line, by the death of the father 
bcfore the mother of the intestate, which would have hap- 
pened in consequence of the phraseology of the 7th section. 
I t  is apprehended that this declaration relates only to the 
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instances in which the paternal line is favored in the 7th 
section; to-wit, that in purchased estates, it shall ascend to 
the father, if living, but if he be dead, and the mother like- 
wise, that it shall descend to the paternal heirs, and continue 
in that line as long as there are any heirs. So that it is 
favoured in all cases of purchased estates, except where the 
father be dead and the mother be alive: in which case, the 
heritable line pias diverted from the paternal. When the 
Legislature were about to remedy this only case in which the 
paternal line was not favoured in the 7th section, with r e  
spect to purchased estates, it was natural to advert to the 
other cases where it was favoured: and in relation to this 
provision, it was favored "in all other instances." In  no 
other sense can the declaration be considered correct; for no 
preference is given to it in any other part of the act, except 
in entitling males before females. I t  is not preferred in de- 
scents; it is not preferred where the estate descends from the 

. 

maternal line; it cannot be preferred by force of the 
(427) seventh canon of descents, for that plainly comes 

within the purview of the 7th section, and the amend- 
atory law, and, ag such, "is repealed and made void." 

The sixth canon of descents, excluding the half blood, was 
unquestionably repealedqby the third section of the act of 
April, 1784, for the same reason: from which time the half 
blood became entitled. I n  October, 1784, the Legislature 
say, "that doubts have been entertained whether brothers of 
the half blood shall be entitled to succeed to the inheritance 
in the same manner as sisters do, where there is no brother, 
por the issue of any such," and they proceed to declare that 
i t  was their intention, in the third section of the act of April, 
1784, to let in brothers of the half blood, equally with broth- 
ers of the whole blood, &c. This act was passed from abund- 
ant caution, and to guard against a construction in opposi- 
tion to the declared will of the Legislature, and one which lt 
is believed would not be recognized by a Court of Justice; 
since the rule of law is, that relation shall be had to the last 
antecedent, unless it obstruct the sense. The preamble to 
the third,section expresses the intention to admit the half 
blood; and the construction of the words, unless much refined 
upon, ~opveiys that intention. The Legislature say that 
doubts have been suggested: to prevent them in future, they 
declare what their original intention was, and change the 
language of the third section. 

So far as the Legislature have declared a preference for 
the line of the purchasing ancestor, or the male stock, the 
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Court is bound to execute their will; but i t  does not feel 
bound by any considerations of expediency or justice to pre- 
serve a preference, where it i$ not clearly to be collected from 
the law. The principles are peculiar to the laws of England, 
and others derived from the feudal system, and were un- 
known to the enlightened republics of antiquity. - The sys- 
tem is purely artificial, and, in some respects, repugnant to 
,our notions and the obligations of duty. So far  as natural 
reason suggests any thing on the subject, a law regu- 
lating the descent of estates should be founded on (428). 
the presumed will of the deceased; and regulate the 
s~iccession in  such a manner as he, probably, would have 
done, under the united dictates of duty and inclination. The 
strongest affection is between parents and children; and the 
next, the, lore between brethren, arising from their relation 
to the same common stock, heightened by youthful associa- 
tion, and the likeness of years and edncation. 

The last owner of an estate is as completely so as any 
former one; and i t  is quite as reasonable to consult his pre- 
sumed inclination as that of a remote ancestor. It is not 
,probable that he would prefer a distant collateral, because of 
the male stock, to his maternal brothers; nor is it certain that 
duty would require him to do it, because the remote relation 
was of the acquiring 'blood. The law relative to the distri- 
bution of personal property has excluded all these principles, 
and its justice is generally approved. 

For these reasons i t  is the unanimous opinion of the Court. 
that the demurrer be overruled and the bill sustained." 

*TAYLOI~, HALL and MURPHY (who sat for Judge HENDERSON), co'm- 
posed the Court. Judge Henderson had been of counsel in this case, 
and gave no opinion in relaiion to the judgment. His opinion had 
formerly been adverse to the claim of the half blood; but, after the 
judgment was xendered in this case, he declared that, ullon mature 
consideration, his opinion had changed, and that he concurred in 
thinking the half Moaa were entitIed. 

Cited: Pritchard v. Turner, 9 N .  C., 436; Seville v. Whed- 
h e ,  12 N. C., 169.; Caldwell v. Black, 27 N. C.,  467. 
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(429) RICHARD M'CREEC%. WILLIAm HOUSTON. 

From Mecklenburg. 

Alexander, upon the marriage of his daughter with M'Cree, made a 
parol gift to him of a slave. M'Cree kept the slave in his posses- 
sion for seven years, and being about to remove out of the State, 
he mpde a parol gift of the same slave to his son, an infant of 
four years old, who, with the slave, remained with Alexander. 
Two years afterwards, Alexander .sold the slave for a valuabIe 
consideration to Houston, who knew of the gift to WCree's son. 
This sale to Houston is good as against M'Cree's son, under Lawe 
1784, ch. 10. 

This act makes all plural gifts of slaves void, as to creditors and 
purchasers, with or without notice. 

Gift of slaves, not void as to the creditors of the donor and pur- 
chasers from him, must be in writing, attested and registered, 
and made bona Fde. 

This Court adopts Lord Mansfield's construction of the statute of 
27 Elizabeth, and wilI supp0r.t voluntary conveyances made 
boaa fide, and founded upon a meritorious consideration, against 
purchasers for a valuabIe consideration. 

This was an action of detinue for sundry negro slaves, 
Maria and her children; and the case was, that William 
Alexander, sen. was the ownersof the negro slave Maria, and 

. upon the marriage of his daughter Mary with William 
M'Cree, father of the Plaintiff, in  1789, he made a parol gift 
of Maria to his son in law, who kept her in possession 
until 1796; when, being about to Pemove to the state of 
Tennessee, he made a par01 gift of Maria to his son Richard 
M'Cree, the Plaintiff, then an infant about three or four 
years old; and left the PIaintiff and the sIave Maria with 
William Alexander, the grandfather of the Plaintiff. After- 
wards, in 1798, WiIliam Alexander, for a valuable considera- 
tion to him paid, sold the slave Maria to t h e  Defendant WiI- 
liam Houston, who, at  the time of the purchase, was fully 
apprised of the PIaintiff7s cIaim to the slave. A11 the other 

,slaves named in the declaration were the children of Maria, 
and the Plaintiff brought this snit within three 

(430) years after his arrival to full age. The Jury, under 
the direction of the Court, found a verdict for the De- 

fendant; and a rule for a new trial  k i n g  obtained, on the 
ground of misdirection by the Court, the cam was sent to this 
Court. 
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Mordecai and Gaston, for the Plaintiff. 
A. Henderson, for the Defendant. 

HALL, Judge.-There can be no doubt but that the Plain- 
tiff would be entitled to recover on Common Law principles. , 
The slave Maria was given by Alexander to his son in law, 
M'Cree, who had notorious possession of her for six or seven 
years. H e  then gave her to the Plaintiff, his son, who was 
an infant, and remained with Alexander, his grandfather, 
after his fathers' removal. Some time afterwards, Alexan- 
der sold the slave to the Defendant. I t  is not pretended that 
these gifts were not boma jide made: and, therefore whether- 
if the first gift had been made in secret, and the father in 
law had retained possession of .the: slave so given, and had' 
afterwards sold her to a purchaser for a valuable considera- 
tion without notice, it would have amounted to one of those 
cases of fraud, which Lord Mansfield says, the Common Law 
would have reached without the aid of any statute (Cowp. 
434) ; or whether a right was thereby created in the donee, 
although fraudulent, which could not be divested by him 
who afterwards acquired a right without fraud (3 Co. 83. Cro. 
Eliz. 445), it is not necessary now to decide. 

But it is necessary to consider, 1st. Whether the statute of 
27 Eliz. ch. 4, interposes any obstacle to the Plaintiff's 
recovery? and if not, 2d. Whether he is prevented there- (448) 
from by our act of 1784, ch. 10, see. 72 

I think the statute of the 27 Eliz. doe? not extend t,o this 
case; because the subject in controversy is a personal chattel, 
and that statute in express terms extends only to real prop- 
erty and leases for years. I t  declares that all covinous and 
fraudulent conveyances of lands, tenements and heredita- 
ments, shall be void as to subsequent purchasers for valu- 
able consideration. No words are used which comprehend 
personal property. I f  the rule be applied, "that statutes 
made in dugpression of fraud should receive a liberal con- 
struction" (3 Co. 82.a.), the statute does not embrace the 
present case. The statute of 13 Eliz. in favor of creditors, 
speaks not only of lands, &c. but also of goods and chattels; 
and if it had been intended that the statute of 27 Eliz. 
should extend to goods and chattels, it would have been so 
expressed. I t  may be further observed, that the statute of 
13 Eliz. in the third section, declares that the parties to 
such fraudulent conveyances, as i t  is made to avoid, shall 
incur the penalty of one year's value of the land, and the 
whole salue of the goods ,and chattels; but the statute of 
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27 Eliz. which inflicts the-same penalty as to the lands, &c. is 
altogether silent as to the personal property. 

But admitting that the statute extends to goods and chat- 
tels, and that the gift to the Plaintiff was legal and not 

, affected by our act of 1184, it would be with difficulty that 
I could bring my mind to adopt such a construction of i t  as 
would prevent a parent from acting in obedience to one of the 
most sacred duties imposed upon him by the laws of nature, 
that is, mrlking suitable provision for his children. When a 
child marries, and separates from his or her parent, the first 
thing that occurs to the mind of the parent is, what part of his 
property, in justice to himself and perhaps to other children, 
ought he to give by way of advancement. Perhaps, as in 

the present case, he can spare a negro girl to assist 
(449) his daughter; when he has done this, he thinks he 

has only done his duty, and the world thinks so too. 
Keeping out of view adjudications on the subject, let us see 
whet he^ the Parliament of England thought otherwise when 
they passed the statute of 27 Eliz. I n  the preamble, as 
well as in the body of the statute, fraudulent conveyances 
are complained of, and declared void in favor of purchasers 
for money  or other good consideration. I n  the proviso con- 
tained in the fourth section, it is declared that the statute 
shall not extend to purchasers u p o n  o r  for good consideration 
and bona fide. The result seems to be, that as the convey- 
ances sought to be set aside were made u p o n  a good consider- 
at ion and bona fide, they were not fraudulent, and therefore 
not within the statute. And in this sense are the same words 
used in the statute of 13 Eliz. But it has been decided, 
that although ?n the preamble and body of the act, the con- 
veyances there spoken of are set aside in  favor of subsequent 
purchasers for money or other good consideration, that the 
words "good consideration" means valuable consideration. 
3 Co. 83. The necessity of the case required this construc- 
tion; because, if i t  had been held that conveyances should 
be set aside in favor of subsequent purchasers for asgood con- 
sideration, this dilemma must have been encountered, that 
conveyances for a good consideration and bona fide, spoken 
of in the proviso, must be set aside in favor of subsequent 
purchasers f-or good consideration; which would be absurd. 
I t  was therefore unavoidable that the words "or other good 
consideration," in the body of the act, should be construed 
to mean valuable consideration. 

But it has also been decided, that as the words "good con- 
sideration," in the body of the act, means valuable considera- . 
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t ion,  the same words in the proviso in the fourth section 
means the same thing. Surely they ought, if there be the 
same necessity for it. We have seen, in the case first put, 
that there is a necessity for it. I n  the case last put, 
that necessity is not so obvious; and, if not, why shall (450) 
we not be governed by the plain import of the words? 
By doing so, the child would retain what justice required 
the father to give it, and what he had given bona fide; and 
not be dispossessed whenever the whim and caprice of the 
parent might cause him to sell it to a purchaser for valuable 
consideration, whether he had notice or not of the gift to the 
child. But, says Newland, in his Essay on Contracts (Newl. 
408), after reciting the arguments on both sides of the ques- 
tion, "although theee arguments may shew that a different 
construction, with respect to voluntary conveyances founded 
on a meritorious consideration, ought at first to have been 
put on this statute, it is now too late to dispute this point; 
i t  having been settled by several solemn decisions, that such 
conveyances, notwithstanding the merit of their considera- 
tion, are, with respect to purchasers for valuable considera- 
tion, fraudulent and void." 

Be this as i t  may, the Law was understood differently in 
1777 (Cowp. 710) shortly after we separated from the mother 
country. And if the Law, as then declared by Lord Mans- 
field, meets with our approbation, it would be wrong to sac- 
rifice our opinions to decisions which may have taken place 
since; more particularly, as I think, the construction then 
put upon the statute is rnoye suitable to the nature of per- 
sonal property in this State than a contrary one. 

I am aware that some decisions have taken place in this 
State, which indicate that those who made them thought 
differently. But i t  may be observed, that the question we are 
now considering was not made. I n  If igles v. Donaldson, 3 N .  C., 
57, which was an action brought for a slave, it is to be regretted 
that the question was not made; as we could have had the 
opinion of Judge Haywood on it. No one holds his judicial 
opinions in higher estimation than I do. But it will be 
readily seen in that case, that the Court took i t  for 
granted that the statute applied to the case, and its (451) 
mind was only occupied in the proper application of the 
principles of the statute. The cases referred to in Ing les  v. . 
Donaldson prove this. Buller Ni. Pri. 260. 5 Co. 60. They 
were cases of real property, and prove nothing against what 
I now contend for. 

But if this statute be not in the way of a recovery, we are, 
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-seaondly, to inquire whether the act of 1784 operates to pre- 
vent it. 

I am satisfied, for the reasons given in Sherman v. Russell 
4 N .  C., 79, that the act of 1784 requires that all gifts, 
as well as sale of slaves, shall be in writing; otherwise, as 
there expressed, it would follow that parol gifts, although 
the donee did not remain in possession after the gift, would 
'be good, and a parol sale for a valuable consideration, and 
accompanied with possession, would be void : a difference 
between gifts and sales which I think the Legislature never 
intended. And were we now, for the first time, to fix a con- 
struction on the act, I would say, that all parol gifts and 
sales should be void as between the parties thereto; that no 
person should be divested of his property in slaves by parol 
evidence; that a title to slaves should liot be conveyed to 
any person by  parol; and that all such titles should be, as 
the act emphatically expresses it, void. But this question 
has been put to rest by Knight v. Thomas, 2 N. C., 289, 
amongst others. I n  that case it was said, that it had been 

decided by Qe Court that a parol oonveyance of negroes was 
good as between the parties, but was void as to creditors; as 
well creditors after the conveyance as those who were such at 
the time; ana with those decisions the Court in the case agreed. 
And in Hancock v. Hovey, 1 N.  C., 152, it was hfld by 
the Court, that as the slave was delivered and the possession 
kept by the doneds guardian, no deed of gift was necessary, 
because creditors and purchasers were not concerned. There 
was certainly another reason, and that created by the act, 
, and that was, that a person should not be compelled 
(452) to part with his slaves, except a written conveyance \ 

. for them be produced against him; for, in this respect, 
he was shielded as by the statute of frauds and perjuries. 

The act declares that "Wheras many persons have been 
injured by secret deeds of gift to children and others, and 
for want of formal bills of sale for slaves, and a law for per- 
petuating such gift and sales, for remedy whereof, &c. Be 
i t  enacted, that all sales of slaves shall be in writing," &c. 
The remedy was for creditors and purchasers, for none others 
could be injured; as to them, all gifts and sales of slaves not 
in  writing were void: more particularly as to purchasers; for 
laws had been enacted before that time for the benefit of cred- 
itors. If the law then required that all conveyances of slaves 
should, as to them, be in writing, it followed that sales and 

' gifts not in writing s%ould be void, and the original owners, 
2s to creditors and ;purchasers, should still be considered as 
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the legal owners, so that they could convey the property in 
slaves to subsequent purchasers by deed, whether such pur- 
chasers had notice of a former gift of sale without deed or 
not: for, if they had notice, they thereby knew that such 
sale or gift, as to them, was void. I t  would not do to say 
that the title of such donee or vendee depended hpon the 
fact, whether the subsequent purchaser had notice or not. 
The act of 1184 declares such gifts and sales to be void, 
but says nothing about notice. If the act under such cir- 
cumstances declares the Defendants' title to be good, we 
have no right to say that it shail mot be good, because another 
circumstance does not appear; namely, that he purchased 
without notice. This is not the case, where a person has 
a title made to him, knowing at the same time of another 
person's equitable title to the same property. I n  such case 
the legal title would peevail at Law, but the person obtain- 
ing the legal title would, in equity, be considered a trus- 
tee for the equitable claimant. So in this case, if the De- 
fendant were to apply to a Court of Equity for a favor, 
stating that he had notice of the Plaintiff's claim (453) 
when he purchased, perhaps he would not on that 
account, meet with redress. But here we can only notice 
legal rights. I n  Latham v. Outen ,  3 N. C., 66, i t  was not 
oniy decided that upon a gift made by a parent to a child, a 
deed of gift shall be executed and proved and registered, but 
that a subsequent purchaser, as Latham was, should be entitled 
to the property in case there was no deed. No question was 
then made whether Latham had notice of the gift to the daugh- 
ter or not; and I take it for granted, that the Court consider- 
ed that circumstance immaterial, or notice would have been 
taken of it as weighing something for one party or the other. 
Upon full consideration of the case, I think the rule for a 
new trial should be discharged. 

HENDERSON, Judge : concurred in opinion with Judge Hall. 

TAYLOR, Chief-Justice, c o n t r a :  I do not intend to inquire 
whether the act of 1784 was correctly construed at first, be- 
cause whatever my individual opinion might be, a series of 
decisions to the same effect, long known to the public, acqui- 
esced in by the Legislature, and sanctioned by the Court of 
d e r n i e r  resor t ,  must be considered as establishing- the Law. 
But it cannot be denied, that those decisions have been the 
result of an equitable construction of the act, placing within 
its action par01 gifts, because they were within the mischiefs 
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designed to be suppressed; and taking out of its words, and 
giving validity to gifts between the parties, where there were 
no creditors or purchasers, because it was for the protection 
of their rights, and for that object alone, that the act was 
made. 

TO my mind it seems fair and conclusive reasoning, that 
the spirit of this interpretation shall be pursued th ro~gh  its 

consequences, and that every par01 gift, which is 
(454) assailed on the ground that it is forbidden by the 

Equity of the act of 1784, shaII be .defensible under 
the same act, not only where there are no creditors or pur- 
chasers, but likewise, where there zre none whose rights can 
be affected by the construction. I t  may be supposed, that if 
the Legislature had explained themselves fully upon the 
subject they would have said, "So far as these parol gifts 
have a tendency to injure other persdns, to-wit: creditors or 
purchasers, we. mean to put an end to them. The injury 
may be effected by fraud, or by secrecy, one of its badges; 
and the presence of either shalI render the gift a nullity 
against those persons. Whatever may be the character of 
the gift, however, it shall prevail against the donor, and all 
volunteer claimants under him; to the end, that, if it be fair, 
the donor shall not be enabled to practice a fraud upon the 
donee by resuming the gift, and if it be fraudulent, that the 
donor may be punished for having practiced it." So fa+ as 
any number of cases has settled the construction of the act, 
they have been guided by the spirit of this reasoning to the 
utmost extent of which I should be willing to go in any 
future cases; giving effect to the probable intent of the Leg- 
islature, by putting down parol gifts, when made to the 
injury of others, but sustaining them, when that consequence 
cannot possibly be produced. 

I will now briefly examine the character of this transac- 
tlon as it appears upon the case stated: Upon the marriage 
of his daughter with William M'Cree, Alexander gave him, 
by parol, the slave sued for; the gift was accompanied with 
a delivery, and followed by seven years possession in the son 
in law. The obvious motive of the gift was, the duty of pro- 
viding for a child on her establishment in life; the consider- 
ation of it was marriage, which says Lord Coke, is more 
epteemed in the Law than any other, "in respect of alliance 
and posterity." The marriage consideration has been, from 
early times, considered sufficient to raise an use, on account 

of the benefit derived to the father by the advance-3 
(455) ment of his child, and his being relieved from the 
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charge of maintenance (Plowd. 58) : and i t  is such a consid- 
eration as makes a conveyance good against purchasers. un- 
der the statute of 27 Elizabeth. There was not the slightest 
ground to impugn the fairness of the transaction between 
Alexander and his son in law, unless i t  could be imagined 
that he intended, when he made the gift, to deceive sume fu- 
ture purchaser. I should be unwilling, without a newssity 
enforced by the plain meaning of the words of the act, to annul 
a transaction characterized by so much fairness, and to anable 
a third person to gain prosperity at  the expense of an innocent 
and meritorious acceptor of a parent's bounty. 

Nor docs thc act, in my opinion, require a construction 
favorable to a purchaser with notice, where the gift between 
the parties was fair  in itself. There is a solid reason why 
notice to a subsequent purchaser should make no difference, 
where the first transaction is fraudulent: for then, when he 
has notice, he knows also that it is void; and to prefer the 
purchaser's title in such case, is to discountenance and sup- 
press fraud. There is an obvious difference between a gift 
really meant by the parties to deceive some third person, and 
one which is fair and upright in itself, but which the Law 
in  pursuit of a certain policy, pronounces void against a sub- 
sequent purchaser. I n  the latter case, the inquiry whether 
the purchaser had notice forms an indispensible ingredient 
in  the justice of the case; and when the notice is  fixed upon 
him, i t  stamps his claim wiLh the odium of attempting to 
divest the title of a prior owner, whose acquisition was not 
only fair, but, as in  this case, singularly meritorious. Hence 
the regret expressed by the English Judges, that the con- 
structions upon the statute of 27 Elizabeth should have ren- 
dered voluntary conveyances void against subsequent pur- 
chasers with notice. Admitting the voluntary conveyances 
to be fa i r  also, this regret is perfectly natural; but would be 
altogether misplaced upon the supposition that they 
were fraudulent in fact. I n  truth, i t  is only by a (456) 
process of subtle and artificial reasoning that volun- 
tary conveyances, made bona fide, are brought within the 
operations of that statute: such as making a subbecjuent sale 
a proof of an  original intention to deceive. From persons 
aware of this, it is not surprising to meet with the following 
observations : I n  E v e l y n  v. Templar ,  2 Bro. 149, Lord Thur- 
low said, "that although it would'have been as well, )at first, 
if the voluntary conveyance had not been so little thought 
of, yet the rule was such, and so many estates stand upon it, 
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that it cannot be shaken." I n  Doe w. Martyn, 1 N. R., 335, 
MANSFIELD, Chief-Justice, "regretted that it had ever been de- 
cided that even notice of the prior settlement would not de- 
feat a subsequent purchase." I n  Doe w. Manning, 9 East. 71, 
Lord Ellenborough says, "it would have been better if 
the statute had avoided conveyances only against purchasers 
for valuable consideration, without notice of the prior convey- 
ance." These remarks, and many others scattered through 
the book's (Newland Contr. 408>, render it probable that 
a wrong construction has been put upon the 27 Elizabeth; 
and that if it were now to be construed for the first time, pur- 
chasers with notice would not be protected by it. The Eng- 
lish Judges are fettered by a long chain of precedents. We 
are not so; but at liberty to adopt that construction of the 
,act of 1784, upon this point at least, which is more consonant 
with the views of the Legislature. 

I n  a gift fairly made, which this undoubtedly was, I am 
anable to distinguish between the donor and voluntary 
claimants under him, and a purchaser with notice, except to 
the disadvantage of the latter. Against the donor, the donee 
is protected in the enjoyment of the property, because gifts 
'between them were not the mischief intended to be sup- 

pressed. ShaIl a person "fully apprised of the donee's 
'(457) claim" be in a better situation than the donee, and 

bottom his title upon an act, the preamble of which 
speaks only of the injury done by secret deeds of gift? To 
him, most clearly, the gift was no secret: he paid his money 
with his eyes open, and with a mind full conscious that he 
was buying property which, according to every principle of 
'honesty and rectitude, belonged to another person. I n  this 
view of the case, I am unable to bring my mind to a con- 
struction of the act of 1784, which shall prefer the title of the 
purchaser with notice to that of the donee. For I believe 
the effect of such a construction will be to suppress fraud in 
one shape, and cherish it in a different and more odious 

,one. 
On the remaining question, whether notice be a fit subject 

*for considePation in a Court of Law, I have no doubt. If the 
just construction of the statute will not sustain the title of a 
purchaser with notice, he is no more entitled to the support 
s f  a Court of Law than to that of a Court of Enquity; for the 
true meaning of a statute' is equally within the cognizance 
sf both Courts. In all cases of fraud too, they have concur- 
mnt  jurisdiction. The mala fides here consist in the pur- 
ahaser's assisting the donor to defraud the donee; and the 
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fact being established by means of the notice, neither Court 
ought to sustain the title. I f  the act is silent as to the notice, 
so likewise are the 27 Elizabeth, and what are called the 
registry acts: yet the cases cited shew that the question has 
been considered in  both ; to which may be added Cro., Jac. 
158, where the  want of notice is a fact stated i n  the case, on 
which the Law was pronounced. And as to considering 
notice at  Law, many cases shew that i t  may be done. 1 Burr. 
474. Peake's N. P. 190, 191. On this head of notice the case 
presents a question which has never been decided i n  this 
Court, nor has the Law been settled by any current of deck- 
ions on the circuit. The case of a purchaser at a sheriff's 
sale is not applicable; for he is a m e d  with the rights of, and 
stand on the same eminence with, a creditor. My 
opinion upon the whole case is in  favor of the Plain- (458) 
tiff, and for the reasons I have given; but, as both my 
brothers think differently, there must be judgment for the 
Defendant. 

Cited: Trotter v. Howard, 8 N. C., 323; Smith v. Niel {b., 
343; Peterson v. Williamson, 1 3  N. C., 330; Ha,rris v. Yar- 
borough, 15 N. C., 166; 07Daniel v. Crawford, Ib., 216; Bell 
v. Culpepper, 19 N. C., 21; Womble v. Battle, 38 N. C., 197. 

FORREST v. HART. 

Prom Halifax. 

A. and B. made a wager on a horse race in 1816. The money was 
deposited with a stakeholder, and, after the race was run, A. de- 
manded of the stakeholder his deposit. The stakeholder refused 
to return the deposit, and A. brought an action for money had 
and received. A. is entitled to recover; for, 

The act of 1810, ch. 14, prohibits the creation of any right on the 
event of a horse race, and leaves the parties, as to aup remedy, 
precisely where they were if  no such agreement had been made. 

As long as the money remains in the hands of the stakeholder, it 
belongs to him who has the legal right; and the legal right, 
which was in the person depositing, when the deposit was made, 
cannot be divested out of him and placed in another by the 
event of an illegal wager. 

Whilst the money is in transitu, before it comes to the actual pos-' 
session of the winner, by the direction of the loser to pay i t  over, 
after the event, or by his omitting to forbid the payment, when 
he might, if he thought proper, i t  is subject to be reclaimed by 
the person who made the deposit. 
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This was an action for money had and received. The 
Plaintiff and Henry Hunter made a wager on a horse-race 
in 1816. The money was deposited in the hands of 
the Defendant as a stakeholder. After the race was run, the 
Plaintiff deaanded of the stakeholder a return of his deposit, 
which was refused, and this suit was brought to recover it. 
The presiding Judge refused to admit any evidence to shew 
which of the parties won the race, and instructed the Jury, 
that if the Plaintiff demanded his deposit of the stakeholder, 
after the race was run, and before it was paid over to Hunter, 

he was entitled to recover. The Jury found a ver- 
(459) dict for the Plaintiff, for the amount of the deposit 

and interest from the time he demanded it of the 
stakeholder. A rule for a new trial being obtained by the 
Defendant, the same was discharged by the Court, and the 
Defendant appealed. 

Mordecai, in support of the rule. 

HENDERSON, Judge: We must draw the rules by which this 
ca'se is to be decided, from other sources than those of moral 
justice. They flow entirely from the act of Assembly which 
prohibits the creation of any right on the event of a horse-race, 
and leaves the, parties, as to any remedy, precisely where they 
were, if no such agreement had been made. And were it not 
that I am bound down by decisions, I should say that all money 
or other thing paid or delivered on any such event is still 
the property or right of the original owner. For it bears no 
analogy to a gift, where the property cannot be recovered 
back, although there is no consideration but a delivery on 
a vicious consideration, which can give no right. But it is 
now too late to contend that money can be recovered back 
after it has been actually paid in disoharge of an illegal 
wager. 

I n  all the cases where money has been deposited with an 
agent or stakeholder, it has been.attempted to retain it or to 
justify the delivery to the winner, upon the ground only of 
the possession of the stakeholder being the possession of the 
winner, and that there was nothing left for the loser to do; 
that as far as he was trusted, he had done all he had to do; 
thereby acknowledging the general rule, that until paid it was 
recoverable by the person who made the deposit. It appears 
to me extremely clear that as lohg as the money remains 
in the hands of the stakeholder, it belongs to him who has 
the "legal right;" and the legal right, which certainly was 
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in the person depositing, when the deposit was made, cannot 
be divested out of him and placed in another by the event 
of an illegal wager. Rights cannot be divested and 
created by such means. The fact is, it wm once his, (462) 
and nothing has taken place which in law has di- 
vested it. I need not examine authorities to prove these po- 
sitions; the principles are admitted in all the cases, and it is 
quite possible in some they have been misapplied. The 
case in 7 Term, 535," is badly reported; the argument of the 
counsel and the opinion of the Court do not fit the case stated, 
which is very clearly an action brought by the winner, not the 
loser, either against the party or the stakeholder; for as against 
either he was clearly entitled to recover the 100C. the amount 
of his deposit, but not the 3001. the sum alleged to be won; 
for on what pretence could either the lowr or stakeholdq re- 
tain i t ?  I am only surprised that so plain a case should have 
engaged the attention of the reporter. I n  the caee in East, 
it is taken for granted that if the money be not paid to the 
illegal claimant, it may be recovered back; and it was in- 
sisted that giving him credit on the books of the broker, who 
effected the illegal insurance, was a paying over, or amounted 
to a payment; and therefore could not be recovered against 
the broker, who was the agent or the stakeholder of both par- 
ties. But it was said by the Court that it was no pay- 
ment, and the- Plaintiff recovered. That case is much (463) 
stronger than this, by reason of the credit entered on 
the books of the broker. We are well wgrranted in saying 
that whilst the money is in trnsitu, before it comes to the 
actual possession of the winner by the direction of the lomr to - 

*This was an action of assumpsit on an agreement made on 14 
January, 1797, by which the Defendant, in consideration that the 
Plaintiff had paid him 1001. agreed to pay him 3001. "if articles form- 
ing the basis of a peace, and signed by some official characters, by 
which hostilitie's would cease and would not recommence, Were not 
settled between England and France on or before 14 September, 
1797." The declaration also contained the common money counts. 
On the trial at Westminster Sittings before Lord Kenyon, Ch. J. it 
was admitted that the wager was illegal, and that t%e Plaintiff cwld 
not recover on the special count; but, by the direction of the Judge, 
the Plaintiff obtained a verdict for the 1001. paid hy him to the 
Defendant. A motion was made to set aside the verdict, :md the 
.Court of Kirbgpls Bepeh- refused to allow the qotion; saying it war 
ihorebn$on~lit to" t'h'd 'prfnm'ples of ~ ~ * $ o I i c g  and justice, that 
wherever money has been paid upon an illegal consideration, it may 
he, recovered back again by the party who has thus improperly paid 
it, than by denying the remedy, to give effect to the illegal contr&ct; 
and they referred to the case of Cotton v. ThurlancX, 5 Term, 405. 
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pay it over, after the event, or by his omitting t o  forbid the 
payment when he might if he thought proper, it is subject to 
be reclaimed by the person who made the deposit. The rule 
for a new trial m a t  be discharged. 

Cited: Bm'dgers v. McNeil, 51 N. C., 313. 

SHIPP v. M'CRAW. 

A. charged B. with having stolen a note from him "in the county of 
Halifax, in Virginia." These words are actionable. 

It was proved on the trial, that the stealing of a note was a larceny 
by the laws of Virginia, at the time to which the charge referred. 
I t  would seem, that the Plaintiff can recover without proof of 
this fact: for 

Although the crime may have locality, the effect of the imputation 
will follow a man wherever he goes; and therefore the Iaw gives 
a remedy for imputations, which if believed, and even proved, 
cannot subject the accused to any future prosecution. As where 
a pardon is granted after the commission of the offence, but 
before the speaking of the words. 

The gravamen in an action of slander, is social degradation, and not 
the risk of punishment; and the rule to test the question, 
whether the words be actionable or not, to-wit, Does the charge 
impute an infamous crime? is resorted to, to ascertain the fact, 
whether it be a social d-egradat-ion, and not whether the risk of 
punishment .*as incumed.> And @is, rule is the test of that: 
for those who are punished for infamous crimes are'. degraded 
from their rank as citizen, they lose their privileges as freemen, 
their libe~anz Zegem and are no longer boni et Zegales homines. 

This was an action of slander, and the slanderous words 
charged in  the declaration were, "That Shipp had stolen a 
note from the Defendant, in the county of Halifax, in Vir- 

giaia, and presented the note to J. Unthank, and tried 
(464) to draw the money. That if Shipp did not make a 

fair  settlement with him, the Defendant, he would 
put Shipp in  the Penitentiary: that he could, and would: 
that he had spoken to a Lawyer and was advised he oould 
do so." I t  was given in evidence upon the trial, that the 
stealing of* a note, as charged in  the ,declaration, was a lar- 
ceny by laws. of Yi rg i~ ia ,  at the time. $0 which the charge 
referred. There was a verdict for the :El!laintitT,, . a d  the,  g p  
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siding Judge sent the case to this Court for the opinion of 
the Judges, whether Plaintiff was entitled to judgment. 

- 

TAYLOR, Chief-Justice: The case states it was given 
in evidence upon the trial, that stealing a note is larceny in 
Virginia; and we know that it is so in this State. Although 
it be true, that for such a larceny committed in Virginia, a 
man could not be liable to punishment here; yet to impute 
that crime to a man, tends not less to his degradation and. 
loss of cast in society, than if it exposed him to a prosecution. 
A person cannot escape from the odium and disgrace .fix& 
upon his character by the charge, because he is no longer in 
the state where he is punishable: for although the crime may 
have locality, the effect of the imputation will follow a man 
wherever he goes. I t  would seem to be a great defect in the 
law, if words which are so calculated to injure a man's char- 
acter, should cease to be actionable, because the slanderer 
added something to them which shewed that the Plainti@ wlas 

not liable to prosecution in the State where the words were 
spoken. Such a principle would tend most edfectually to wi& 
draw from character the protection which the law now jwdy 
affords i t ;  and would operate most injuriously in the United 
States, where the people are frequently seeking new settle- 
ments, with a view of improving their fortunes, when a fair 
character is not unfrequently the most cherished portion of 
the capital they bear with them. Fortunately the law 
does not sanction such a doctrine: for the books furnish (465) 
many cases of unque&ionable authority, in which a 
remedy has been given on account of imputations, which, 
if believed, and even proved, could not subject the Plaintiffe 
to any future prosecutions. 

I n  Caddington v. Willci.ns, Hob. 81, a pardon was granted 
after the commission af the offense, but before the speaking 
of the words; and the Plaintiff: was held entitled to his actidn. 

I n  Carpenter v. Tenmt, Rep. Temp. Hard., 339, the'  lh 
fendant said, "Robert Carpenteir was in Winchester jail, and 
tried for his life, and would have been hanged had it not 
been for Liggett, for breaking open the granary of Farmw 
A. and stealing his bacon." 

I n  Gainsford v. Tdce, Cro. Jac., 536, the words were, "Thou 
wast in Lancaster jail for coining," The Plaintiff replied, 
"If I was there, I answered it well enough." "Yea," said 
the Defendant, "you were burnt in the hand for it." 

I n  Boston v. Tatham, Cro. Jac., 622, the action was brought 
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for saying, the Plaintiff was a thief and had stolen the De 
fendant's gold. I t  was contended in arrest of judgment, 
that the words not being certain as to time, they might be 
taken to refer to the time of Queen Eliaabeth, since which 
there had been divers general pardons, in which case no loss 
could happen from the scandal. But the Court said, it is a 
great scandal to be once a thief; and that although a pardon 
may discharge tlie punishment, yet the scandal of the offence 
remains. 

I n  neither of the preceding cases, could the Plaintiff have 
been liable to a future prosecution: for in one he had been 
pardoned, in another acquitted, and in another punished. 
And in Boston v. Tatharn,  the Court expressed an opinion, that 
even allowing that the words fixed the offense to a period, 
since which the liability to the punishment must have been 
disclarged b p a  general pardon, yet that the words were ac- 
tionable, as the scandal of the offense remained. The same 
doctrine has been affirmed in the Supreme Court of New 

York, where it was held that an action of slander would 
(466) lie for charging the Plaintiff with a crime committed 

in another State, although the Plaintiff would not be 
amenable to justify in the State where the words were spoken. 
14 Johns. 234. 

I am very clearly of opinion that the words laid in this 
declaration, accompanied with the proof made in the case, 
that they imputed a crime amounting to larceny in Vir- 
ginia, are actionable; and consequently that the Plaintiff is 
entitled to judgment. 

HENDERSON, Judge: I concur in the opinion delivered 
by the Chief Justice. The gravaman in an action of slander 
is social degradation. The risk of punishment, and the rule 
to test the question whether the words be or be not action- 
able, to-wit: does the charge impute an infamous crime, is 
resorted to, to ascertain the fact, whether it be a social deg- 
radation, and not whether the risk of punishment be incur- 
red. And this rule is the test of t h a t ;  for those who are 
punished for infamous crimes are degraded from their rank 
as o&iaens, they lose their privileges as freemen, their liberarn 
legern, and are no longer boni et  legales hornines. No other 
degradation wilI give an a d m ,  for no other degradation is 
a social 10~s;. and it matters not where the offewe be charged 
to  be committed, or what may be the laws of a foraim coun- 
try, whew the act is charged to have been done. The words 
were ~plbe here of a man under the protection of our law. 
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The gravaman is the loss of character here, and the transac- 
tion shall be judged of by our law, the lex loci. 

The cases (which are numerous in our books) where the 
words impute a crirne, and at the same time state a pardon 
or acquittal, fully prove that the degradation, and not the 
danger of punishment, is the basis of actions of slander. 
This ground is also fortified by the precedents. The com- 
plaint there, is always for loss of character, and not the 
danger of punishment; nor is it ewr  charged that 
the Defendant alleged the criminal act to be com- (467) 
mitted in this or any other particular government; 
nonly that the words were spoken at some place within the 
jurisdiction of the Court, merely to give a venue for their 
trial, it denid. And it is a maxim, founded on common 
sense, tb,at you need not prove more than you ought to state; 
but you must prove every thing which you ought to state: for 
the pleadings are nothing but the alleged legal facts. As it 
is not required to be stated that the Defendant imputed the 
commission of a crime within the government, it is not re- 
quired to be proven.. I t  is, therefore quite an immaterial 
circumstance. I am of opinion that judgment should be 
given for the Plaintiff. 

HAT~L, Judge, contra: No special damage is charged to 
have been the consequence of speaking the words charged in 
the declaration: they must therefore, be words actionable in 
themselves, or the Plaintiff is not entitled to judgment, al- 
though the evidence on the trial established facts, which, had 
they been inserted in the declaration, would Lave clearly 
made out his case. 

Words, in themselves actionable, are such as would, if true, 
bring a man into. danger of legal punishment. At Common 
Law, to charge a man with stealing bonds, bills, notes, &c. 
which concern choses in action, was not actionable, because 
they were such goods that larceny could not be committed 
.of them. I n  this State, the Common Law continued unal- ' 
tered in that respect until the act of 1811, ch. 11, was passed, 
which act declares the stealing of bonds, bill, notes, &c. to be 
a felony. Since the passage of that act, it is as actionable to 
charge a person with stealing that species of property as any 
nother. 

I n  England, formerly, to charge a person with being guilty 
.of an act of witchcraft,, was to charge him with a capital 
crime: but since it has been declared by statute to be no 
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offense, to make that charge against an individual is not 
actionable. 

I n  the present case, the Plaintiff is charged with 
(468) having stolen the note in the State of Virginia; but 

whether or not the stealing of a note in that State 
was an offense or not, the declaration does not set forth. If 
the Legislature of that State have passed no law making it 
an offense to steal a note, to charge a person with stealing 
one is not actionable. If there be such a Iaw, it ought t o  
have been stated in the declaration. The Cburt ex officio can- 
not take notice of it. 1 Chitty's Pleadings, 221, an$ the cases. 
there cited. I t  matters not that that faet was) on the 
trial: Whether the Plaintiff has a good cause of action or not, 
must appe~ar from a view of his declaration. 

Cited: Skinner v. White, 18 N.  C., 474; Wall v. Hoskirw,. 
27 N. C., 179; Xparrow v. Maynard, 53 N. C., 196; McKee 
v. Wilson, 87 N. C., 303; Harris v. Terry, 98 N. C., 1343; . 
Barnes v. Crawford, 115 N.  C., 77. 

HARDY WATFORD v. JAMES FITT. 

From Bertie. 

A father being indebted, but not beyond his ability to pay, made a 
par01 gift of a slave to his son, then two years old. He then paid 
his debts, and sold the slave. The purchaser had express notice 
of the gift, and declared, before he purchased, that he would not 
on that account give the full value. 

The gift, not being in writing, is void as to creditors and purchasers. 
M'qree v. Houston, ante, 429, governs this case. 

This was an action of trover for a negro sIave named: 
Stephen. I t  was proved on the triaI that about twenty years 
before, Stephen was given by ~ a r o l  by John Watford to hia 
son, the Plaintiff, who was an infant aged one or two years. 
A formal delivery of the sIave was made, and persons were. 
called to witness it. At the time of the gift tlie father was 
indebted, but not beyond his abiIity to pay. R e  remained 
in Bertie about two years after the gift and then removd 
to Edgecombe, taking with him the PIaintiff and the slave. 

Previous to his removal be paid his debts, and twch 
(469). years ,afterwards .sold the slave to one Isham Hollo-; 

man, who had ,eqress notice of the gdt ; q d ,  bfwe , .  
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he purchased, he declared, in the presence of a witness, that 
on that account he would not give the full value. Hollo- 
man remained in possession of the slave till his death, when 
the slave came to the possession of the Defendant, who was 
guardian of Holloman7s children. There was a verdict for . 
the Plaintiff; and a rule for a new trial being obtained by 

I 
the Defendant, the same was sent to this Court. 

HALL, Judge: M'Cree v. Howton, ante 429, governs 
this case. Indeed, if there could be a difference between the 
two ,e.ps, it would be against the present Plaintiff; .because, 
after the par01 gift to him, the father retained possession of 
the slave until the sale to Holloman. But in Law there can 
be no difference. The same reasons that governed the Court 
in deciding for the Defendant in WCree v. Houston, compel 
them to say that a new trial ought to be granted in t h i ~  
case. The verdict rendered was against Law, as the gift to 
the child was not by deed, and on that account void against 
creditors and purchasers under the act of 1784, ch. 10. I t  
is not material that Holloman did not pay the full value of 
the slave: if he paid nearly the value, it is sufficient. H e  
probably retained as much as would remunerate him for the 
trouble of defending a suit. Let the rule for a new trial be 
made absolute. 

Cited: Peterson v. Williamson, 13 N. C., 330; Harris v. 
Yarborough, 15 N. C., 167; Bell v. Culpeper, 19, N.  C., 21. 

WILLIAM AINSWRTH v. JOHN M. GREENLEE. (470) 

From Burke. 

A constable offered for sale, under an executfoa, divers goods locked 
up in a room, without shewing them to the bidders. The sale 
is void. 

The law requires the sale to be conducted in such a way as is most 
likely to make the property bring the highest price. The bid- 
ders ought to have an opportunity of inspecting the goods and 
forming an estimate of their value. The goods ought also to be 
present, that the officer may deliver them forthwith to the pur- 
chasers. 

The ,Defendant owned a house in the county of Burke, 
having $updry , a~arfxnents, one of which he had leased to 
James :. ,. W. E'dwards. Su$dry. persons having obtained judg- 
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mants against Edwards, executions were sued out, and om 
the day on which his property was advertised for sale, the 
Plaintiff, William Ainsworth, settled one of the exemtiom, 
amounting to $120 or thereabouts, in some way satisfactory 
to the Plaintiff in that execution; and all the other executi~ns, 
'except one for $19, in favor of Hopper, were compromised be-. 
tween Edwards and the Plaintiffs in said executions. The 
.constable set up a mare for sale to satisfy the execution of Hop- 
per, and a bid of five dollars was made. The sale of the mare 
was cried for some time, when the constable said, he also set 
u p  with'the mare a quantity of goods which were locked up, 
upstairs of the apartment lea&d to Edwards, the sale being 
made before the door of the house. The goods were not shewn, 
nor were they examined nor particularly described. Ains- 
worth, the Plaintiff, bid $20. The sale was immediately closed, 
and he was declared by the constable to be the purchaser. The 
goods were of the value of $150, and the mare of $40. Ed- 
wards was insolvent, and indebted to other persons besides 
those who had executions against him. 

After the sale, the constable went up stairs, unlocked the 
room, and, taking the goods piece by piece, delivered them to 

Ainsworth. They were left in the room; and some 
(471) days thereafter, Ainsworth applied for the goods, when 

Greenlee refused to let him have them. Alnsworth 
demanded the goods, and, upon Greenlees' refusing to deliver 
them, (he admitting that they were in his custody), Aine 
worth brought this action of trover to recover their value. 

The Court charged the Jury that the sale under which 
Ainsworth q l a i ~ e d  the goods was void; because the goods 
were not shewn at ' the time of the $alk,-ncir before the sale, 
to the persons attending. There was a verdict for the Defend- 
*ant ; and a rule was obtained far a new trial upon two grounds: 
1st. Of misdirection by the Court; 2d. That if the sale were- 
-void, yet that Ainsworth was entitled to recover upon the 
delivery made to him of the goods by the constable. The rule 
was discharged, and the Plaintiff appealed. 

I 

TAYLOR, Chief-Justice: The constable's authority to sell 
these goods was derived under a fie& facias; the execution of 
which the lagb; +p#& to be --done in such a manner, as that 
by the sale, the prqmrty is host l%~~'tb%ommand~theeEghest 

price in ready money. I t  is evident, that for this purpose, 
tbe bidder5 ought to have an opportunity of inspecting the 
gopd8, and forming an estimate of their value; without which 
i t  is not to be expected that a fair equivalent will be bid. The 
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presence of the goods too, in the possession of the officer, to 
Which possedsion the levy gives him a right, assures the bidders 
that a delivery will be made to the highest forthwith; and 
that so fa r  the object of the purchase will be attained withput 
litigation. Here, however, the goods were sold without being- 
exhibited to the bidders, and while they were actually locked 
up in  an apartment of the house. This was such an abuse 
of authority in the constable as was calculated either to sac- 
rifice, at  under value, the property of an honest De- 
fendant, or to subserve some purpose of collusion be- (472) 
tween a knavish one and the purchaser. One of these 
ends must have been effected in this case, where property 
has been sold for one tenth of its value. There is much 
justice and security in the rule established by the decisions 
heretofore made, requiring the presence of chattels when 
they are sold by the sheriff or constable; and those cases ought 
to be followed. The rule for a new trial must be discharg- 
ed. 

Cited: Smith v. Tritt, 18 N. C., 243; McMeely v. Hart, 30 
N. C., 494; A1sto.n v. Morphew, I13 N .  C., 461; Barbee v.. 
Scoggins, 121 N. C., 143. 

GEO. LANE et al. v. DANIEL PATRICK AND RUFFfN GRANGER. 

From Craven. 

Husband and wife being seised of a tract of land in right of the 
wife, agreed to convey the same in fee simple to a purchaser for 
a fair consideration; and, in pursuance of this agreement, they 
conveyed by deed the tract of land to the purchaser, who exe- 
cuted his bond for the purchase money. The husband died, and 
the wife not having been privily examin~d tbuching the execu- 
tion of the deed by her during her coverture, availed herself 
thereof, entered on the land, expelled the tenant who held under 
the purchase, and avoided the estate. The purchaser died, and 
his administrator filed a bill praying to have the payment of the 
purchase money enjoined. Demurrer to the bill overruled; for 

%e purchaser contracted for the wife's estate of inheritance, not for 
the husband's freehold in her right. He obtained a conveyance, 
which transferred only the husband's estate. To make it good 
to pass the wife's estate, her private examination was aecessary. 

The nature of the contract, and the transfer in its incipient state, 
shew, that the agreement of the parties was, that a conveyance 
effectual to pass the property agreed to be soId should be made.. 
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It  is, therefore, unlike the case where the parties have done 
what they stipulated to do;. as where the agreement was, that 
the transfer should be without warranty, and such transfer was 
made, and the title proved defective; the purchaser could not . complain that the vendor had not done what he had promised 
to do. 

The Court will therefore apply that universal principle of Equity, 
which forbids one party to taka the benat of a contract, whilst 
he withholds performance on his own part; and will arrest the 
money until he shall have performed it. 

The deed must be considered as unexecuted for the purpose of hav- 
ing the effect intended; as an fn~trument sealed, but not deliv- 
ered, where individuals under no incapacity to contract are the 
parties. For as the Common Law has declared a delivery neces- 
sary to constitute a deed between such parties, the General 
Assembly have declared a private examination of a married 
woman necessary to make her seed efeectual to pass her lands. 

This was a bill filed in the Court of Equity for CRAVEN 
by George Lane, administrator of the estate of Charles 
Jones, deceased, and by Lewis Jones and others, heirs at law 

of the said Charles. The bill charged that George W. 
(474) Daniel and Sarah his wife, being seiaed in the right 

of said Sarah of a tract of land situate in the county 
of Lenoir, and containing 75 acres, agreed to convey the same 
in fee simple to one Charles Jones, in consideration of $400, 
one half of which was to be secured to one Silas Jones, an i1- 
legitimate son of the said Sarah Daniel, and the o t h e d d f  to 
the said George W. Daniel. That in pursuance of this agreement, 
George W. Daniel and Sarah his wife, by deed conveyed to the 
said Charles Jones the tract of land in fee simple; and the 1 

said Charles Jones executed two obligations with Tally Mose- 
ley, his surety each for the sum of $200; one payable to George 
W. Daniel, and the other to Daniel Patrick, guardian of the 
said Silas Jones. That Charles Jones soon after died intes- 
tate, leaving the complainants, Lewis Jones and others, his 
heirs at law and next of kin; and administration upon his 
estate was granted t'o the complainant, George Lane. That the 
obligation given to G. W. Daniel had been paid by the said 
administrator, who, being desirious of closing his adminis- 
tration, and not doubting that the other obEgation given to 
Patrick for the benefit of said Silas Jones was to be paid out 
of the assets of his intestat?,. gave his own bond, with Tally 
Moseley his surety, to the said Patrick as guard+ for Silas 
Jones, in lieu of the obligation of his intestate, which was 
thereupon given up to the administrator, and the ammnt 
thereof charged by him to the account of his administration, 
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and the distributive shares of the next of kin thereby dimin- 
ished. 

The bill then charged that George W. Daniel died, leaving 
the said Sarah, his widow, surviving him; and that she, never 
having been privily examined touching the execution of the 
said deed by her during her wverture, availed herself thereof, 
and entered on the said tract of land, and expelled the ten- 
ant, who held under the said Charles Jones, and avoided the 
estate, and bontinued possessed thereof until her death: where- 
upon the same descended to her heirs at law. 

That Silas Jones, being apprised of the circum- 
stances, disclaimed any right to enforce the payment (475) 
of the administrator's bond; but died soon after 
arriving at age, and administration upon his estate was grant- 
ed to Ruffin Granger, who had instituted suit upon the bond, 
and recovered a judgment in the name of Daniel Patrick, to 
whom the bond was made payable. The bill prayed for an 
injunction, which was granted; and the Defendants filed a 
general demurrer to the bill. The presiding Judge sent the 
question arising on this demurrer to this Court; and the 
Judges here were divided in their opinions. HENDERSON and 
HALL being of opinion that the demurrer should be overruled; 
TAYLOR, Chief Justice, contra. 

HENDERSON, Judge:  he purchaser contracted for the 
wife's estate of inheritance, not fof the husband's freehold 
in her right, and has obtained a conveyance which (to make 
the most of it in its present form) transferred only the hus- 
band's estate; but might, by the private examination of the 
wife, have passed also her interest. And no doubt can exist, 
but that the agreement of the parties was, that a convey- 
ance effectual to pass the property agreed to be sold should 
be made. This is evidenced not only by the nature of the 
contract, but by the transfer in its incipient state. I t  is 
therefore, entirely unlike the case where the parties have 
done what they stipulated to do:-As in the case of a sale 
of lands where the vendor has made a transfer: Although 
he may have transferred a defective title, the vendee cannot 
complain that the vendor has not done what he promised to 
do. If there was to be no warranty, the vendee, has got what 
he oontracted for, and it was his fault or misfortune not to 
take one. If he was to have a warranty and has one, 
still he cannot complain that the contract had not been 
executed, although the vendor's title was not good. I feel 
bound, therefore, to apply that universal principle of Equity, 
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which forbids one party to take the benefit of a contract, 
whilst he entirely withholds performance on his own part; 

and to arrest the money until he shall have per- 
(47%) formed it. For I look upon the deed in its present 

dress, as unexecuted for the purpose of having the ef- 
fect intended; as an instrument sealed, but not 'delivered, 
where individuals under no incapacity to contract, are the 
parties. For as the Common Law has declared a delivery 
necessary to constitute a deed between them, the 'General As- 
sembly have declared a private examination necessary to make 
a deed, or an effectual deed (which is the same thing) from, 
a married woman, to pass her lands. The rule in each case 
flows from the same source, the legislative will, although evi- 
denced in a different manner. 

As to the bond being payable to the wife's son, or in trust 
for him, it makes no difference. He is a mere volunteer, and 
must stand in place of the vendor. The renewal of the bond 
by the administrator of the purchaser to the same person, does ' 

not alter its original nature. I n  Equity it is the same: each 
_ given upon the same consideration, and liable to the same rules ' 

of Equity. The demurrer must be overruled, and the Defend- 
ants answer. 

TAYLOR, Chief Justice, contra: I regret my inability to 
concur in the opinion of my brothers; because it best aceords 
with my private sentiments of natural justice, that a pur- 
chaser should be relieved against the payment of the price 
of the land, from which he has been evicted through a defect 
of title. But not being able to arrive at such a conclusion by 
my views of the law, the wisdom of which I am bound to con- 
sider superior to any man's wisdom, I will state concisely the 
grounds of my dissent. 

An injunction has been granted in the case, to stay a 
judgment of law, recovered under the following circumstances. 
Daniel and his wife executed to Charles Jones a deed for a 
tract of land, of whic'h the wife was seised in fee, for the 
price of $400; to secure which sum, two bonds were given by 
Jones, with Moseley his security, each for $200; one payable 

to Daniel Patrick, guardian of Silas Jones, a natural 
(477) son pf Daniel's wife, for the benefit of said Silas; and 

soon afterwards, Charles Jones, the purchaser, died. The 
bond given to Daniel has been taken up by Lane, the Com- 
plainant, who administered upon Charles Jones' effects. Lane 
gave his own bond to Patrick, in lieu of the intestates' bond; 
and upon that bond, suit has been instituted against Lane, 
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by the administrator of Silas Jones, who died soon after ar- 
riving at full age. Upon the death of Daniel, his widow never 
having been privily examined according to the act of 1751, 
entered upon the land, so sold by her husband and herself, 
expelled the tenant placed on it by Charles Jones, and soon 
afterwards died seised; whereby the land descended upon her 
heirs. The consideration of the bond having thus failed, 
Lane, the administrator of Charles Jones, together with the 
heirs at law of the latter, seek to be relieved from judgment. 
The Defendants have demurred to the bill. 

No doubt .can exist as to the legal operation of the deed 
from Daniel and wife. He acquired by the marriage, a free- 
hold interest in the land during the joiht lives of himself 
and his wife; and the only effect of the deed was to convey 
to Charles Jones, such estate as Daniel had. The .execu- 
tion of the deed by the wife was a nullity in respect to her 
right, unless the course, which the law has prescribed, had 
been pursued, to ascertain her consent. Though Daniel's 
right only was in reality conveyed by the deed, yet it pur- 
ported to operate upon the fee simple of the wife, whilst Dan- 
iel egdeavored to convey as much as by law he could do. 
This was the subject of the contract, and it is to be presumed 
that the purchaser was aware of the ulterior steps necessary, 
to render the deed obligatory upon the wife. Without even 
looking into the title, there were' plain and notorious facts, 
su&ciont to satisfy any p.urchaser, that Daniel was about to 
sell his wife's land: the deed was drawn in the name of the 
husband and wife; she was called upon to execute it, and 
one half of the purchase money was made pay- 
able to her natural child. Here, then, was a full (478) 
disclosure of the title which Daniel was about to sell; 
and fair notice given to the purchaser of what was neces- 
sary to its confirmation. There is not the slightest ground 
to impute to the seller, either fraud, misrepresentation or 
concealment. I 

Under this statement of facts, I apprehend that the pur- 
chaser could have had no remedy at Law. He had a right to 
ask for a warranty, or for covenants againsf all persons claim- 
ing title to the land; and if he chose to take a deed without 
that safeguard, the rule of caveat emptor must prevail. The 
case of Bree v. Hobbeck, in Douglas, 654, shews, that where 
there is no fraud, the purchaser is without remedy at Law, 
unless his covenets provide i t ;  and in Cripps v. Reade, 6 
Term 606, the distinction is taken between those cases, 
where money paid on a consideration which has failed, may 
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be recovered back; and where it cannot, excluding the cases 
where a regular conveyance has been made, to which other 
covenants were not to be added. "With the exception of a 
vendor or his agent suppressing an incumbrance or a defect 
in the title, it seems clear that a purchaser cannot obtain 
any relief for any incumbrance or defect to which his cove- 
nants do not extend: and, therefore, if a purchaser neglect 
to have the title investigated, or his counsel overlook any 
defect in it, he is witbout a remedy. I t  has ever been held, 
that if one sells another's estate without covenant or war- 
ranty for the enjoyment it is at the peril of the purchaser; . 
because he might have looked into the title; and there, is no 
reason he should have an action by the law, when he did 
not provide for himself.') Sugden Vendors, 35. 

The. privy examination is substituted for a fine, in which 
also the wife is privily examined touching her consent; and 
where a husband conveys his wife's estate in England, it is . 

the ordinary form of the conveyance, to contain a 
(479) covenant on his part that the wife shall pass a fine. 

The proper covenant here would be, that the wife 
shall submit to a privy examination. I t  was once the prac- 
tice of the Court of Equity to decree a specific execution of 
a covenant to levy a fine; but it was very absurb to compel 
a married woman to levy a fine, when the efficacy of the con- 
veyance is derived from lier having done it voluntarily. 
Such a practice is therefore abandoned; but the purchaser 
has still a remedy at Law, by an action of covenant against 
the husband. 1 730s. and Pull. 267. 

I t  is also Iaid down in the authorities that Equity proceeds 
on the same principle with the Law, unless there be fraud in 
concealing the defect of the title. I n  proof of this, the 
strong case of Urmston v. Pate is cited, in 3 Cruise, 91. I n  
the more recent case of Wakeman v. Rutland, in 3 Ves. Junr. 
234, the Lord Chancellor observes, "As to the exlent of the 
covenants, there was a case about three years ago. An estate 
was bought; as to one moiety, there was a clear defect of title, 
which the covenant of the purchaser had overlooked. He 
was evicted of one'moiety. H e  filed a bill in Equity, assert- 
ing a claim to be repaid a moiety of the purchase money. 
H e  had taken his conveyance with the common covenants; 
the eviction was not within the covenants. I felt the hard- 
ship, but thought I could not raise an Equity, where there 
was no covenant to warrant the title." I t  is held that the 
possession of the land is no evidence of titl6, and no person 
in his senses would take an offer of purchase from a man 
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merely because he stood upon the ground. The purchaser 
must look to his title, and if he do not, i t  will be gross neg- 
ligence. 13 Ves. 114. To sustain the bill, is, in  my appre- 
hension, to alter and extend the agreement of the parties, 
not to enforce it, and to sanction a principle which goes the 
whole length of permitting the recovery back of the money 
which has been paid in the case, and in every other, where 
the contract has been executed. 

THE STATE v. SARAH JEFFREYS. (480) 

From Caswell. 
Xndictment against a woman for murdering her base born child, 

charged that she, "with force and arms, feloniously, wilfully and 
with her malice aforethought, did make an assault, and with 
both her hands about the neck of the child then and there fixed, 
the said child did feloniously, wilfully and of her malice afore- 
thought, choak and strangle, of which choaking and strangling 
the said child then and there instantly died." The prisoner being 
convicted, it was urged as a reason why sentence of death should 
not be pronounced, that the evidence proved, if the child had 
been killed by the mother, the manner of the death was different 
from that charged in the indictment, and was produced by blows, 
and not by choaking and strangling. 

Reason overruled; for what the evidence proves is peculiarly the 
province of the Jury to determine. The Court has nothing to do 
with it; nor can the Court grant a new trial, because the Jury 
have found contrary to evidence. 

The statute of 2 1  Jac. I. ch. 27, being repealed by the General Assem- 
bly, if a Judge, in his charge to the Jury, gives to the conceal- 
ment of the birth of a base born child the weight given to that 
fact by the statute of Jac. a new trial should be granted. 

The Defendant was indicted for  murder: and the indict- 
ment charged, that, "She, baing big with a female child, did 
by the,Providence of God bring forth the said child alive of 
her body, alone and in  secret, which female child .so being 
born alive, by the laws of this State, was a bastard; and that 
she not having the fear of God before her eyes, but being 
moved and seduced by the instigation of the Devil, after- 
wards, to-wit: oh the same day and year aforesaid, soon 
after the said female child was born, with force and arms in 
the  county aforesaid, in  and upon the said female child, in 
the peace of God and the State then and there being, feloni- 
ously, wilfully and of her malice aforethought, did make an 
assault, and that the said Sarah Jeffreys, with both her hands 
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about the neck of the said female child then and there h d ,  
the said female child then and there feloniously, wil- 

(481) fully and of her malice aforethought, did choak and 
strangle, of which said choaking and strangling, the 

said female child then and there instantly did." The De- 
fendant was found guilty; and it was urged why sentence 
of death should not be pronounced against h&, that before 
the trial of Defendant the statute of 21 Jac. I, ch. 27, which 
made the concealment of the birth of a bastard child, evi- 
dence that the child was born alive, had been repealed by 
the General Assembly; that the evidence in the case ( a  trans- 
cript of which formed part of the case) shewed that the man- 
ner of the death was different &om that charged in the 
indictment; that the evidence, if it proved a killing at all, 
proved a killing by a stroke or blow, and not by choaking 
or strangling. These objections were overruled by the peo- 
siding Judge, and the Defendant appealed. 

HENDERSON, Judge: The first exception is, that the statute 
of James was repealed before the trial. The Defendant was 
indicted upon no statute, but for the Common Law offense of 
murder. The statute of James creates no offense, but gives to 
certain circumstances mentioned in the statute' a legal weight 
and import which they did not possess before, and throws the 
burthen of proof that the child was not born alive on the moth- 
er. Thus far did the statute go, and no further. But could we 
perceive from the record that the Judge, in his charge to the 
Jury, directed them to give to those circumstances the weight 
given by the statute, (the statute being repealed by our Legisla- 
ture after the offense and before the trial,) we should not hesi- 
tate a moment to grant a new trial, but it does not appear that 
such was the case. 

I t  is next alleged, that the evidence of the manner of kill- 
ing does not comport with the charge: that the charge is a 
killing by choaking and strangling, and the evidence proves 

a stroke or bating. What the evidence proves is 
(482) peculiarly the province of the Jury to say. With 

this, "the Court has nothing to do; nor can the Court 
grant a new trial because the Jury had found contrary to 
evidence. It is true, it was the duty of the presiding Judge 
to inform the Jury that the kind of death laid must be 
proved; that a poisoning did not support a charge of beating 
or of strangling, or vice versa. But whether the evidence 
offered proved the one or the other, was a question of fact 
solely for the Jury. What the Judge did in this case d ~ e s  
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not appear; and if anything is  to  be taken by presumption, 
it i s  to be presumed that  he did his duty. We can, there- 
fore, see no reason why a new tr ial  should be granted, o r  the 
judgment arrested.' There must be judgment of death against 

- t he  Defendant, which the  presiding Judge of Caswell Sup+ 
rior  Court will pronounce." 

*The case of Sarah Jeffreys furnishes another instance of the dif- 
ference of opinion which men will form of the same transaction, 
even upon the same evidence, a t  different times. She was tried a 
few months after the death of her child, and whilst the prejudice, 
which a charge of murder never fails to create against the person 
accused, was in full force. Elizabeth Combs was indicted as an ac- 
complice in the murder, and convicted also: but the Court granted a 
new trial; and a t  the Court where sentence of death was pronounced 
upgn Sarah Jeffreys, her trial again came on, and the evidence was 
given a t  length. This was twelve months after the conviction of 
Sarah Jeffreys, when prejudice had died away, and the whole case 
 could^ be examined without feeling. Upon this trial the Court and 
the Jury were of opinion that the evidence scarcely afforded a pre- 
sumption of guilt in the principal, and, of course, the accomplice was 
acquitted. A representation of the case was made to his excellency 
Governor Branph, who granted a pardon. 

(483) 
BARTHOLOMEW BARROW v. DAVID PENDER, Sen. 

From Halifax. 

Upon a marriage of his' daughter in 1805, her father put into her 
possession a slave. In 1807, he purchased a tract of land for his 
son in law and family to reside on (the son in law having be- 
come nearly insolvent), and sold the sIave to pay for the land. 
The son in law died, and in 1809 the father sold the land. His 
daughter complained: he answered that he would build her a 
house, and let her have another slave. He put into her posses- 
sion another slave, and she married, and her husband sold the 
slave. The purchaser is not entitled to the slave as against the 
father: for 

The daughter must be considered either as a donee or a purchaser. 
If she claimed under a gift, it not being in writing, is void by 
the act of 1806. She could not claim as a purchaser, because the 
first slave sold by her father, and by her consent, to pay for the 
land, was the slave of her first husband. She paid nothing to her 
father for the second slave. 

She could not claim upon the ground of a coppromise of a doubtful 
right, for there was no subsisting right in her or her father. 
In the cases of compromise of doubtful rights, there is a distinct 
and intelligible right in one of the parties, and the effect of the 
compromise' is to end a dispute which must otherwise terminate 
in  litigation. 
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This was an action of detinue for negro slaves; and the 
leading facts of the case were as follows: The Defendant had 
a daughter, who married one Williamson., He was a man 
of bad character, and insolvent; and having gone to Tarb~r-  
ough to follow his trade, his wife went to live with him at  ' 
that place in 1806, taking with her a negro slave be 
longing to her father. Williamson remained in possession 
of the negro till some' time in 1807, when he and his wife 
left Tarborough, and went to reside near the Defendant; 
when the Defendant purchased a tract of land to settle them 
on, and, to pay for  this land, he sold the pegro. William- 
son died, and his widow continued to reside on the land ti11 
1809, when the Defendant sold it. At the time of the sale, 
Mrs. Williamson reproached the Defendant, her father, with 

injustice towards her: said to him that he had taken 
(484) away the negro that he let her have, and sold it for 

the land, and the deed was taken in his name to 
prevent its being liable for Williamson's debts. To these 
reproaches, the Defendant replied, that a negro would suit 
her better than the land; that she could not cuItivate the 
land herself, and she had no one to Iabor for her; that he 
would give or let her have the slave (naming her), who was 
the mother of those in question, and to remove her to his 
own house, and have a house built for her. Soon afterwards 
Mrs. Williamson was removed to a house in the Defendant's 
yard, and had the possession and use of the slave. She then 
married Waller, and on the morning following the marriage, 
the Defendant called up the slave, and in presence of wit- 
nesses declared that Waller might take her home upon loan, 
subject to the demand of himself or his representatives. At 
this time no claim was set up by WaIIer or his wife, both being 
present. Waller continued in possession of the sIave for sev- 
eral years, and becoming indebted to divers people, he was 
sued, judgments had again& him, and executions issued, 
which were levied on the slave and her chil&en, and at the 
sale the Plaintiff became the purchaser. Some time More  
the sale, Waller executed a bill of sale to the Pldintiff for 
the slaves, in consideration of money which the Plaintiff 
either had paid or was bound to pay for him. The Defend- . 
ant gave notice to the Plaintiff before his purchase under 
the executions, thatowaller held the slaves only upon loan. 
Waller lived with the Plaintiff, and sometimes one and 
sometimes the other had possession of the slaves for more 
than three years. 

For the Plaintiff it was ing&ed, f h t  Mrs. Williamson was 
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to be regarded as a purchaser of the slave, (the mother of 
'those in question.) That she had a claim to the lend in 
part purchased with the negro slave first put into her posses- 
sion after her marriage with Williamson; that at that time 
(previous to the act of 1806) the law regarded this putting 
of the slave into her possession as a gift; that she 
asserted her claim to the land when the Defendant (485) 
was about to sell it, and had agreed to abandon her 
claim in consideration of the promise of the Defendant to 
let her have the slave, the mother of those in question; that 
the Defendant let her have the slave in pursuance of this 
promise; and the Court was requested to instruct the jury, 
that if they were of opinion, from the evidence that this was ' the history of the transaction, and that the slave was given 
in satisfaction of what Mrs. Williamson thought herself en- 
titled to, and with a view of making peace in the family, 
they should find for the Plaintiff. The Court declined giv- 
ing such instructions to the jury, who found a verdict for 
the Defendant; and a rule for a new trial being obtained, 
thc Court discharged the rule, and the Plaintiff appealed. 

TAYLOR, Chief-Justice : From the circumstances of this case, 
the Plaintiff can make out a right to the slaves in dispute, only 
by establishing such a transfer from Pender to his daughter 
as would be valid since the act of 1806. Unquestionably it can- 
not prevail as a gift, because it was not in writing, as that 
act requires. I t  is alleged, however, by the Plaintiff, that 
Pender passed the slave to his daughter as a compensation for 
a tract of land sold by him, on which she lived, and which 
land had been purchased with a slave that he had formerly 
given to her, but had taken away to pay for the land; that 
the slave now in question was given to the daughter in satis- 
faction of what she might think herself entitled to, and with at 
view of making peace in the family; and that the compromise 
of a doubtful right is a sufficient foundation on which to decree 
the specific execution of an agreement. But the act of 1806 
must bear on this transaction, unless it can be shown that the 
slave was sold to the daughter. A sale implies a valuable con- 
sideration, as money or the like : it cannot exist without a valu- 
able consideration; though the law established free 
gifts without the same. Noy7s Maxims, 87. Rob. (486) 
230. A cansideration ought to be matter of profit and 
benefit to him to whom it is done, by mason of the chai-ge 
or trouble of him who doth it. Cro. Car. 8. What profit or 



the slave was, while he was at ~ a r b o r o u ~ h .  Upon &is death, 
therefore, the right devolved upon his administrator, and his 
wife had no claim except under the statute of distribution, 
from the surrender of which to the father he could derive no 
benefit since it could not repel the right of Williamson's rep- 
resentatives. 

The compromise of a doubtful right recognizes a subsist- 
ing right in one or the other of the contracting parties. Here . 
it mas in neither. The gift of the father, if ever made, di- 
vested him of the right, and the same act placed it in W i t  
liamaon. I n  the cases of compromise of doubtful rightq there 
is a disdnct and intelligible right in one of the parties, and 
the effect of the compromise is to end a dispute, which must 
otherwise have terminated in litigation. I n  every view of 
the subject, the Court is of o~inion that the Jury were prop- 
Brly instructed, and the rule for a new trial must be dis- . 
charged. 

(487) THE STATE v. WILLIAM SPARROW. 

From Orange. 

benefit could the father derive from the agreement of the 
daughter ? 

Assuming as a fact that this slave was transferred in the 
manner alleged, by the daughter in the conversation with her 
father, still the first negro was given to her, if given at all, 
while she was the wife of Williamson, in whose possession 

/ 

The Jury being charded in a criminal case, a motion was made that 
the witnesses in support of the prosecution should be sworn and 
sent out of the hearing of the Court. A similar motion was .made 
as to the Defendant's witnesses. The motions being allowed, 
the witnesses were sworn and sent out. After they were all ex- 
amined, a motion was made by the Solicitor-General, that he 
have leave to introduce as a witness a person who had been in 
Cou* and heard the examination of the other witnesses. The 
motion allowed; for , 

AIthough, by the Common Law, the Crown could claim as a matter 
of rig& thfqt. the witnesses for the accused be examined in the 
abrgenee of each other, yet no sucb right was allowed to the 
accused as to the witnesses against him. In this State, no 

, privilege is allowed to  the State which is denied to the accused, ' 

and any rule as to the examination of witnesses must work both 
ways. 

The Constitution having declared that every man has a right to be 
- informed of the accusation against him, and to  confront the 

accusers and witnesses with other testimony, this right is not 
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forfeited, if either, through inadvertence or design, he omit to 
call his witnesses when directed to do so. Such also is the rule 
as to the State. The Court can only propose a separation of the 
witnesses; it cannot compel either party to call in witnessrs, 
until the time comes, when, according to the rules of the Court, 
the party may call on them to be examined. 

I t  is true the right thus secured, must be claimed at the proper time 
and stage of the trial; and that is, as to the accused, when he is 
called on to make his defence and offer his witnesses and proofs. 

The Courts may furnish rules to  carry the law into execution, but  
not to prevent its execution. They cannot, by their rules, e - 
clude a party from a right, when that right is asserted at the 
time and in the manner contemplated by the law which gives 
that right. The rule must work for the State as uell as the 
accused. 

The Court will not grant a new trial, because the Jury took rel'resh- 
ments after they retirdd, unless it appear those refreshments 
were furnished by the party in whose favor they have rendered 
their verdict. 

The Defendant was indicted for the crime of murder in 
Orange Superior Court, and at  the trial, after thc Jury  were 
charged, the oounsel for the Defendant required that all :lie 
witnesses on the part of the State should be sworn and sent 
out of the hearing of the Court; and the So1ici:or - 
General made a similar mation respecting the wit- (488) 
nesses for the Defendant: both of which motions were 
allowed by the Court, and sundry witnesses were sworn on 
each side and sent out. After the evidence had been closed 
on the part of t b  State and the Defendant, the Solicitor- 
General moved for leave to swear another witness, who had 
been present in Court during the whole trial, to prove that 
the prisoner had fled from persons who went to arrest him, 
after the deceased died. This motion was objected to on the 
part  of the Defendant; but the objection was overruled by 
the Conrt, and the witness was sworn and examined; and 
on his examination, proved the fact of flight. To this opinion 
of the Court the counsel for the Defendant excepted. 

The J u r y  found the Defendant guilty, and the counsel for 
the Defendant moved for a new trial upon two pounds;  1st. 
Of error in the Court in allowing the last witness to be sworn 
and examined; 96. Of improper demeanor by the J u r y  dur- 
ing their retirement. And the facts disclosed to the Court 
by affidavits npon this point were, that the J u r y  retired under 
the charge of an officer duly sworn, on Friday evening the 
24th September, and returned their verdict on the next morn- 
ing about ten o'clock: during their retirement, and whilst 
t h y  were consulting upon the verdict they should render, 
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sundry persons were seen at the windows of the room in 
which they sat, at different times, in conversation with the 
Jury :  that between the hours of seven and eight o'clock, on 
Saturday morning, a negro boy belonging to one of the Jury 
was seen to carry a vessel containing victuals, covered with a 
white cloth, to the window, and hand it to one of the Jury: 
a short time afterwards, the same negro boy was seen to hand 
in to the Jury a vessel containing coffee; and after the Jury 
had rendered their verdict, there was found in their room, 
with the afomaid vessels, another containing some wine. 

The Court refused to grant a new trial, and pronounced 
judgment of death against the defendant, who appealed to 
this Court. 

TAYLOR, Chief-Justice: I t  is said in the books that 
(489) The Crown may demand that the witnesses should 

retire in order that each may be examined in the 
absence of the ohers; and that the same order will be made 
on the request -of the Defendant, as a matter of indulgence, 
but not of right. I t  is probable that the difference arose 
from the practice of not sufficient witnesses to be sworn 
against the King upon indictments for capital crimes; and, 
anciently, from the prisoner's not being permitted to call 
witnesses at all. A criminal trial was formerly considered an 
inquisition on the part of the Crown, wherein the Jury were 
to decide upon the prisoner's guilt or innocence, according 
to the kvidence offered in support of the prosecution: and this 
practice was not entirely abolished till the reign of Queen 
Mary. 4 B1. Com. 359. 3 Inst. 70. The rights of the pris- 
oner were in practice circumscribed within narrow limits; 
though Lord Coke says, ('he never read in any statute, ancient 
author, book, case or record, that in criminal c a m  the party 
accused should not have witnesses sworn for him; and, there- 
fo,re, that there is not so much as scintilla jur is  against it.* 
Whatever may be the origin of the practice of sending out 
the witnesses for the prosecution, I am of opinion that usage 
has, here at least, matured it into a right, which ought to be 
preserved with equal care for the State and the accused. The 
object of it is the ascertainment of truth, and the detection of 
a previous concert among witnesses, to impute guilt to an in- 
nocent man, or to screen a guilty one from the penalty of 
the law. The interests of nublic iustice will be best con- 
sulted by allowing no adyaitage to" the State, which ie not 
enjoyed by the accused,'.whom the 'law regards as innocent 
until he be convicted. I can perceive no safe medium be- 
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tween receiving it as a right, or abolishing it altogether. I f  
i t  be understood that it is accorded to the prisoner asea mat- 
ter of indulgence, and, therefore, that a punctual observance 
of it shall, in the event of his conviction, be dispensed with, 
a temptation to abuse will be offered to witnesses and 
prosecutors, the effect of which cannot always be (490) 
counteracted by the utmost vigilance of the law officers 
of the State. If, however, the rule is to be departed from 
in any case, it ought to be upon some special reason shewn 
to the Court upon ;ffidavit, and not as a matter of course. 
upon motion. Considering the subject in this light, I amv 
disposed to believe, in fauorem vilae, that the first ground re- 
lied upon is sufficient for a new trial. 

With respect to the other reason, the law appears to be well 
settled that if a Jury take refreshment before they be agreed, 
at the charge of the party for whom they find a verdict, it 
shall be avoided. Go. Lit. 22'7, b. The fact of the Jury tak- 
ing refreshment is shewn by the affidavits, but i t  does not 
appear to have been at the charge of the State or the prose- 
cutor. I t  cannot, consequently, be a good reason for a new 
trial. 

HALL, Judge: Originally, when a prisoner was put upon 
his trial, he was not entitled to the benefit of witnesses; and 
when afterwards they were allowed here, they could not be 
examined upon oath: but, by the statutes of 1 Anne, and 9 
Charles 11, they are placed upon the same footing with those 
adduced against him by the Crown. 1 Chitty on Crim. Law, 
80. 4 R1. Com. 360. But before the examination of the wit- 
nesses commences, the Crown may demand that they shall 
retire, in order that each may be examined in the absence of 
the others; and the same order will be made on the request 
of the Defendant, but as a matter of indulgence, and not of 
right. 1 Chitty, 618. 2 Bacon-Evidence-Letter E. Note B. 

However well calculated the rule, which requires the sep- 
aration of witnesses on their examination, may be to arrive at  
the truth, i t  seems to be altogether arbitrary. I n  England, 
we have seen that a prisoner cannot claim it as a matter .of 
right, nor is such a right guaranteed to him in this State. 

And such is-the spirit of our Constitution, that it will 
not extend any privilege to the State that it denies (491) * 
to a prisoner: the rule must work both ways as to 
them. Therefore neither can cl@m it as matter of right; and 
from what has been said, i t  may be plainly inferred that nc, 
such rule is sanctioned by the Common Law. 
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But the Constitution of the State declares that every man 
has a ~ i g h t  to be informed of the accusation against him, 
and to confront the accusers and witnesses with other testi- 
mony: and if the prisoner, when the proper time comes, has 
.a right to introduce his witnesses, as the Constitution' author- 
izes him to do, he would not forfeit that right, if, either 
through inadvertence or design, he or the State omitted to 
+all their witnesses when directed to do so, in order that they 
might be separated. The Court have a right to propose it, 
and a refusal by either party to comply would be open to 
observation, and, no doubt, might make. an unfavorable im- 
pression on the minds of those whose province it is to weigh 
the testimony. I t  is not a consequence of this view of the case, 
that the prisoner of the State may properly claim to intro- 
duce witnesses after the arguments are gone through. The 
.answer to such an attempt would be, that an opportunity 
had been already affolided of introducing testimony, and if 
the pafties have not availed themselves of it, it is their own 
fault, and is then t60 late, unless, indeed, they offer to the 
$Court satisfactory reasons why such testimony was not sooner 
coffered; in which case, no doubt, it would be received. 

As to the conduct of the Jury in their retirement, although 
eating and drinking, at their own expense, was a misde- 
meanor' in them, yet, as it was not procured by that party 
in favor of whom a verdict wae rendered, the verdict on that 
account ought not to be set aside. Upon a full considera- 
tion of the case, I think a new trial ought not to be granted. 

HENDERSON, Judge: I concur in the opinion delive~ed - 
b y  Judge Hall, that the rule for a new trial should be dis- 

charged; for whatever may be the consequence of 
(492) an omission\or refusal to obey the order of the Court 

to name or send out the witnesses, I think the Court 
i s  not authorized to reject a witness offered at the 1 proper 
time, *because he was not sent out. This would add another 
objection on the score of incompetency, unknown in our law 
as far as I can discover. For I have never yet read or heard 
.of a witness being rejected on that account; and it must be 
admitted that this motion is predicted on the supposed ex- 
istence of such a rule. Were a prisoner to r e h a  to name 
his witnesses in order that they might be sent out, a Judge 
would hesitate much before he would direct a jury to retire 
without hearing such witnesses, if offered by the prisoner 
when called on to make his defence and offer his proofs. The 
law, and the Constitution which gives him a right to con- 
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front his accusers with witnesses and other testimony, would 
be a dead letter. Nor is it an answer to stay, that this mode 
of reasoning would give a right of having witnesse~ intro- 
duced after the arguments were closed, and even the charge 
of the Judge delivered. This right, secured by law, must be 
claimed at the proper time and stage of the trial; and that 
is, when the prisoner is called on to make his defence and 
offer his witnesses and proofs. And if it were in the power 
of Courts to prescribe rules for the introduction of witnesses, 
they might fritter down this privilege, or rather right, to 
nothing. The Courts may prescribe rules to carry the law 
into execution, but not to prevent its execution. They can- 
not, by their rules, exclude a party from a, right, when that 
right is asserted'at the time and in the manner contemplated' 
by the law which gives that right; and the rule must work 
both ways: if the prisoner has the right, so has the State. I 
therefore think the Judge couId not have refused the witness 
because he was not sent out, and that on this point there is 
no ground for a new trial. I have exa~ ined  the; cases cited 
in Foster 47, Chitty's C. L. 189. Bac. Evidence, E .  and 
Peak's Evidence. They all speak of sending out the 
witnesses as a common rule, but do not say what is the (493) 
consequence of its violation, and not a hint as to its 
being a ground of rejection, or that a new trial shall be the 
consequence. I admit, if the Judge was bound to reject the 
witness, that a new trial should be granted, as the only 
effective corrective of the error. 

As to the other ground, that the Jury took refreshments, 
I think it has been settled right, that it vitiates the verdict 
only in those cases, where the refreshments are afforded by 1 

the party for whom they afterwards rendered their verdict: 
and it not appearing in this case, by whom the refreshments 
were furnished, the new trial cannot b granted. Judgment of 
death must be pronounced against the prisoner. 

Cited: X. u. Miller, 18 N. C., 508; S. u. Purnell, 89 N.  C., 
441 S. v. Jenkins, 116 N. c., 975; S. v. Hadge, 142 N. C., 
686, 688. 



VASS v. HICKS. 

VASS AND WIFE et at. v. HICKS. 

F r o m  Gra~ville. 

Trevious to the act of 1806, requiring gifts of slaves to be in writing, 
a mother made a parol gift of a slave to her children, reserving 
to herself a life estate in the slave. She continued in posses- 
sion of the slave more than three years after the gift, having in 
the mean time married, and within three years after- her death, 
the children brought detinue for the slave against the husband. 
They are entitled to recover; for 

Although the reservation of the life estate was inconsistent with 
the gift; yet, if the possession during life according to the reser- 
vation was by the consent of the donees, such possession was 
not adverse, and the statute of limitations would not bar their 
claim. 

The reservation being void, the donees could, at any time after the 
gift, in the life time of their mother, have made a demand, and 
upon refusal to deliver the slave, brought suit and recovered. 

This was an action of detinue for negro slaves, which 
-belonged to the Defendants' wife before her intermarriage 
-with the Defendant. The Plaintiffs were her children by a 
-former &band, and claimed the slaves under a parol gift, 
-which they alleged she had made to them previous to the 

act of 1806, requiring gifts of slaves to be in writing. 
(494) The only evidence of the gift was the declarations 

of the Defendant, that he had persuaded the mother 
-of the Plaintiffs, before their intermarriage, tn give the slaves 
to her children; that she had given them, but reserved to 
herself a life estate in them. The Defendant had been in 
posswsion of the slaves more than three years, but this suit 
was brought within less than three years after the death of 
.his wife. The Defendant pleaded the general issue and stat- 
ute of limitations. Upon the trial, the Court charged the 

-Jury, that the reservation of the life estate in the slaves at 
the time of the gift was void, and the Plaintiffs might have 

-sued for the negroes at any time after the gift; and that, as 
their cause of action accrued at,  the same time' with their 
right to the slaves, the statute of limitations began to run 
from that time, and more than three years having elapsed, 
the Plaiptiffs were bound by the statute. The Jury found a 
verdict for the Defendant, and a rule for a new trial was 

-obtained, on the ground of misdirection by the Court. The 
rule was discharged, and the Plaintiffs appealed. 

HALL, Judge: I agree that the reservation of an estate for 
l i f e  in the slaves was inconsistent with the gift, because, in + 
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making the gift, there must have been a delivery of the slaves 
to the donee, and that delivery left no possession in the donor; 
and to acquire possession afterwards would be against his own 
delivery. If, however, he afterwards became possessed of the 
property by consent of the donee to hold it for life according 
to the reservation, that possession was held by virtue of such 
consent, and not under the reservation made at the time of 
the gift. Suppose, however, that the reservation was void, 
but that the Defendant held under it, believing, as did the 
Plaintiffs probably, that he had a right to do so; although 
the Plaintiffs might have brought their action and recovered 
the property, yet the Defendant's possession was not 

.. adverse: he held by consent and at the will of the (495) 
owner: and although the mother might live many 
years afterwards. the statute of limitation would not begin 
to run. 

The statute began to run from the time a demand of the 
negroes was made by the Plaintiffs and a refusal to deliver 
them up by the Defendant. That refusal was evidence of 
an adverse possession, but no evidence of such possession 
anterior thereto was adduced. Although, during the life of 
his wife, the Defendant exercised acts of ownership over the 
negroes, he did what he had a right to do, as he supposed, 
under the reservation. If so, it cannot be considered as evi- 
dence of an adverse possession, so as to let in the statute of 
limitations. 

Agreeably to the principles here laid down, the Plaintiffs 
were entitled to recover in the case of Duncan and wife 
against the administrator of Parish Self. That was the case 
of a gift of a negro by Defendant's intestate, to his daughter, 
o6e of the Plaintiffs, reserving to himself a life estate. I t  
was decided in this Court, at July term 1810. Whether in 
that case the reservation was void, was not the question be- 
fore the Court, although there was an opinion intimated 
upon it. This case was not argued by cotmsel. The rule 
for  a new trial must be made absolute. 

I Cited: Button v. HolloweZl, 13 N. C. 186. 
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ALGOOD v. HUTCHINS. 

(496) ROYAL ALGOOD v. PATRICK HUTCHINS. 

From Rurry. 

An administrator advertised and sold a tract of land; the purchdser 
entered and sowed wheat, and soon afterwards, discovering that 
he had acquired no title to the land by his purchase, the con- 
tract was rescinded, and he quit the possession. The adminis- 
trator then sold to another man, who placed a tenant on the 
land. When the wheat was ripe, the first purchaser, who had 
sowed it, entered and cut the wheat, and the second purchaser 
hauled it away. Trespass v i  et armis sill lie for this injury; 
for, by cutting the wheat, the first purchaser became actually pos- 
sessed of it, and the hauling of the wheat away was a violation 
of this possession. 

This was an action of trespass v i  et armis; plea, general 
issue. The Jury found a special verdict. The land on 
which the trespass was charged to have been committed 
belonged to the heirs of a man, who had died intestate, 
whose widow, together with her brother Patterson, adminis- . 
tered on his estate. The widow intermarried with Cousong, 
and he and Patterson advertised the land for sale, and sold 
it to Pilcher, who put Algood, the Plaintiff, in possession. 
Algood, being so in possession of the knd, cultivated it and 
sowed wheat. At the close of the year, it was discovered , 

that a title could not be made to Alpod, and the contract 
for the purchase by him was rescinded; and it was agreod 
between Algood and Cousong, that Algood should enter and 
take the wheat when ripe. Afterwards, Patterson sold the 
land to Hutchins, the Defendant. At the time of the sale, 
Algood set up his claim to the wheat then growing. Patter- 
son denied that he had any right to it, and told him, if he 
had made any oontract with Cousong for the wheat, he must 
look to Cousong for it, fox Butchins should take the wheat 
with the land. Algood was then in possession, but before 
the wheat became ripe, he gave up the possession of the land 

to Hutchins, who placed a tenant on the land: At 
(49'7) harvest Algood entered on the premises, and cut 

part of t'he wheat. Hutchins, on the same day, also 
cut part of the wheat, each claiming it. Algood gathered, 
tied up and shocked the wheat which he cut, and Hutchins 
took i t  away, and also that which he had cut; and this was 
the trespass charged in the declaration. The )ury prayed 
the advice of the Court, an4 judgment was given for the 
Plaintiff; which judgment was $firmed by this Court. 
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HALL, .Judge: I t  does not appear from the case, that either 
Plaintiff or Defendant had any right to the land on which the 
wheat in question was raised. I t  was claimed first by the 
Plaintiff', and then by the Defendant, under the administrator, 
who, in that character, had no right to it. The lands belonged 
to certain heirs, and whatever right they might have had to the 
wheat, or whatever remedy they might have against the 
Plaintiff for cutting it, it is clear the Defendant had neither. 
The Plaintiff, under the sale to him, supposed he had a right 
to sow and cut the wheat. He  did sow and cut accordingly. 
By cutting it, he was actually possessed of the wheat so cut, 
and the Defendant having violated this possession by carry- 
ing the wheat away, the Plaintiff is entitled to recover,. and 
judgment must be given for him. 

Den on the Demise of JOHN YOUNG v. DAVID TATE. 

E'rom Buncombe. 

The act of Congress of 3 March, 1797, gives to the United States a 
priority, 1st. Where the debtor has become insolvent; 2d. Where 
the estate of a deceased debtor in the hands of executors or ad- 
ministrators shall be insufficient to  pay all the debts due from 
the deceased; 3d. Where the debtor, not having sufficient prop- 
erty to  pay all his debts, shall make a voluntary assignment 
thereof; 4th. Where the estate and effects of an absconding, 
concealed or absent debtor, shall be attached by process of law. 

The act of July, 1798, makes the amount of debt due to the United 
States a lien upon the real estate of the collector, from the time 
suit shall be instituted for recovering the same; and provides 
that, for want of goods and chattels to satisfy the judgment, 
the land shall be sold. The lien is qualified and contingent, and 
subjects the lands to be sold only where the debtor has not per- 
sonal estate. 

Lambert Clayton being the owner of the land in question, 
judgment was recovered against him by Hightower in 1807; 
on which executions regularly issued, and the last was levied 
on the land, and on 8 October, 1808, the land was sold by the 
Sheriff, and the lessor of the Plaintiff became the purchaser, 
and now claimed the land under this purchase. 

Clayton was a collector of the revenue of the United States, 
and entered into bond on 8 March, 1799, with Tate, the De- 
fendant, and J. Hightower, his sureties; on which bond judg- 
ment was recovered against him at the Fall  Court in 1806 for 
$432.25, and execution regularly issued thereon till May term, 
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1808 ; from which time there is a notice upon the docket that 
an execution issued, but nb writ is to be found. From that time 
no execution issued till May, 1810, when, without any revival 
of the judgment, a fi. fa. issued, and was levied upon the land. 
The Marshal sold the land, and conveyed it to the Defendant 
in October, 1810. 

Upon the trial; the Court instructed the Jury to 
(499) find for the defendant; and a rule obtained for a new 

trial being discharged, the Plaintiff appealed. 

TAYLOR, Chief-Justice: Several questions have been raised 
in this case, but there are two only, on which i t  is necessary 
to give an opinion. These are, 1st. Whether the United States 
are entitled to a r~riority in the: pa.yrnent pf the debt due to them, 
under the act of C o n b s s  of 3 "March, 1797; 2d. whether 
they have gained a lien on the land of Cl~yton under the act 
of Congress of 11 July, 1798, ch. 88, sec. 15, by commencing 
a suit against him for their debt. 

The first act of Congress establishes a priority for the 
United States, where the debtor becomes insolvent, where the 
estate of a deceased debtor in the hands of executors or ad- 
ministrators, shall be insufficient to pay all the debts due fro& 
the deceased, and the priority is extended to cases in which 
a debtor, not having sufficient property to pay all his debts, 
shall make a voluntary assignment thereof, or in which the 
estate and effects of an absconding, concealed or absent 
debtor, shall be attached by process of law, as well as to 
cases in which an act of legal bankruptcy shall be declared. 
No construction has hitherto been given to this act, which 
invests the priority it createls, with the character of a lien, 
so as to bind the debtor's property from the time he contracts 
the debt. Wherever the right exists in the United States, it 
must be upon proof that their debtor wmes within some one 
of the descriptions of the act; that he has become insolvent; 
that the estate of a deceased debtor is insufficient to pay all his 
debts; that he has made a voluntary assignment of his prop- 

/ erty, not having sufficient to pay all his debts; or where the 
estate and effects of an absconding, concealed or absent 
debtor, shall be attached. That Claytoh became indebted to 
the United States, and that land belonging to him was sold 

under execution to satisfy their debt, is all the infor- 
(500) mation the record discloses touching his circum- 

stances. There is no averment of his insolvency, 
nor any other legal foundation for the priority, and it can- 
not consequently be presumed to exist. 
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2d. The act of Congress of July, 1198, makes the amount 
ef debts due to  the United States a lien upon the real estate 
of the collector, from the time suit shall be instituted for 
recovering the same; and it proyides, that, for want of goods 
and chattels to satisfy the. judgment, the land shall be sold. 
I t  is evident, from the law, that the lien is qualified and con- 
tingent, and subjects the lands to be sold only in those cases, 
where the debtor has not personal estate. If, after suit brought 
by the United States against the debtor, any person purchases 
his land from him, or under an execution against him, the 
purchaser acquires it, subject to a lien, which shall divest 
him of it in favor of a purchaser under the United States, 
who can prove that, when he bought the land, the debtor 
had not personal property su6cient to pay the debt. But  if 
this proof be not made, the lien had not such an existence 
as authorized the sale of the land under it. On this mate- 
rial point the record is silent in respect to Clayton. The 
solvency of his sureties can have no influence upon this 
question. 

As it seems clear that the Defendant can claim no title by 
virtue of the priority of the United States, or of their lien, 
it is unnecessary to examine the other objections made to the 
regularity of the execution. A new trial must be awarded. 

ALLEN TWITTY v. THOMAS M'GUIRE. (501) 

From Rutherf ord. 

A. having covenanted to build for B. a house of certain dimensions 
and form, of good materials, and to execute the work in a work- 
manlike manner, built a house of the form and dimensions 
set forth in the covenant, but part of the materials were not 
good, and part of the work was not done in a workmanlike man- 
ner. B. refused to accept the house, and sued A. on his cove- 
nant. B. is entitled to recover, not the value of such a house 
as A. had covenanted to  build, but the difference in value be- 
tween such a house and th4e house built, and damages for the 
breach of the covenant; unless the materials and workmanship 
be so inferior as to be of little or no value. 

This was an action of covenant brought on the following . 
agreement, to-wit: 

"I Thomas M'Guire, of Rutherford county, North Carolina,'bind 
myself, my heirs, &c., to Allen Twitt?, his heirs, &c., to build a 
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. house in Rutherfordton on the lot said Allen Twitty bought of 
William Tate, on the following plan, viz.: As long and as high as 
the corner posts and siHs which are already got will admit of. The - 
house to be built of good materials, the shingles to be of the heart 
of pine; the house to have four rooms below, and five windows, 
a partition across the house below; the upper story to be divided 
into three rooms, and have four windows, and, i f  any more, said 
Allen is to pay said Thomas for it. The lower floor is to be of 
one inch and a quarter plank, quartered, tongued and grooved; the 
upper floor to be tongued and grooved, of quarter plank; the joice 
to be ceiled with three quarter plank, tongued and grooved. The 
house to be ceiled below, and have a good chimney below, and a 
Are-place above, of good brick: The said Thomas is to have all the 
old materials that are on the lot, and to have liberty of working on 
said Allen's land for kiln drying the plank for said house; but not 
to destroy timber. The whole work to be done in a good, plain, 
workmanlike manner. The house to be completed by next October 
Court. The windows to be twelve lights each, and hung with good 
hinges; also the doors to be hung with good hinges. The stairs to 
be run where said Allen may want. For the true performance of the 
above contract, I set my hand and seal this 30 November, 1816. 

THOMAS M'GUIRE, ( Seal. ) 
Test: JN. M'INTIRE. 

On which agreement was the following endorse- 
(502) ment, viz. 

"Received of Allen Twitty full payment for the completion of the 
within articles, 30 Nov., 1816. 

THOMAS M'GUIRE." 

The Plaintiff, in  his declaration, assigned two breaches of 
covenant: Ist, That the materials of which the house was 
built were not good: 4?nd. That the work was not done in a 
workmanlike manner. 

It appeared i n  evidence, that the house built was of the 
dimensions and form prescribed in the agreement, and upon 
the lot therein mentioned; but that part of the materials 
were not good, and the work was not done in  a workman- 
like manner. That the value of the house, if built of such 
materials and in the manner required by the agreement, 
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recover only the difference between the value of the house built, 
and the value of such a house as he had agreed to build; and 
that, i t  being erected on the Plaintiff's lot Defendaht had no 
right to remove it, notwithstanding the Plaintiffs' refusal to 
accept it. The Jury gave a verdict for $1,340, the same being 
the value of such a house as Defendant had agreed to build, 
and interest on that value from the day on which the house 
was to have been completed. A new trial was moved for, and, 
i t  being refused, the Defendant appealed. 

HALL, Judge: It appears that the house built was of 
the dimensions and form set forth in the agreement of (503) 
the Defendant. When a carpenter builds a house sf& . 
stantially different in dimensions and form from that con- 
tracted to be built, it is in no wise a compliance even in part 
with his contract; because In such case i t  may not answer the 
purpose for which his employer contracted to have it built. 
Besideh, it is the folly of the carpenter to build such a house, 
when it may be reasonably presumed his knowledge in his art 
would enable him as readily to build a house of one form as 
another. But where the house built, as il? the present case, is 
precisely such a one as the Defendant contracted to build, as to 
the size and form of it, I think the case is different. Because 
the house in question will answer the purpose intended by the 
Plaintiff, although it is of less value on account of some of 
the materials of which it is built not being so good as those 
contracted for, nor the house built altogekher in a workman- 
like manner. 'If this were not the case, the smallest deviation 
by a carpenter, in finishing a house, from the mode a g m d  
upon, would render him a delinqnent in toto, when perhaps, 
the things complained of did not a m o p t  in value to forty shil- 
lings. I t  is therefore better that the house built under such 
circumstances should be considered a part performance of the 
covenant on the side of the Defendant, than that it should be 
thrown altogether on his hands; particularly as an action 
lies for the Plaintiff to recover adequate damages for the in- 
jury sustained by him. I do not pretend to say, that the 
house built, although of the dimensions and form stipulated 
by the Defendant, is a part performance of the covenant, if 
the materials and the workmanship are so vastly inferior M 
to be of little or no value. I n  such case, full damages should 
be recovered for a non-perfora~nce of the contract: T h w  
are circumstances open for observation by the Court and Jury 
on the trial. 

I n  the present case, the Jury have found that the 
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is t b  
beach 

house contracted to be built wasl of the value of $1,200 
and of t b  house bid+ $800. The measure of damages 
diffbrence between those sums, and damages for the 
of the contract. The rule fon a new trial must be me& 

absolute. 

THOMAS WILLSON v. JACOB SHUFFORD. 

From f incolm.  

A l~rocessl~ner reported to the County Court that he had been called 
upon by A. to procession his land; that B. had attended; that he 
began at a corner, and run one lipe, When B. forbaae the proces- 
sioning. Upon this report, the Court appointed five freeholders 
to go with the processioner, and procession the land. They re- 
turned to the Court a report of their proceedings, and a motion 
being made to set their report aside and quash the order of the 
County Court appointing them, the motion is allowed; because 
the processioner did not in his report to the County Court set 
forth the lines in dispute, nor the circumstances on which &e 
dispute was founded, so as to enable the Court to decide whidh 
party prevailed, whether the lines have been established cor- 
rectly, and who shall pay costs. 

It is only by comparing the report of the processioner with that af 
the freeholders, that the Court can determine which party pre 
vailed in his claim. 

Maxwell Willson, one of the processioners for LINCOLN county 
re~orted to the County Court, in July, 1814, "that he had been 
wiled upon by Jacob Shufford to procession a tract of land; 
that Thomas Willson attended, and he began at a post oak, and 
mn S. 57% W. 92 poles to pointers, where said Willson forbade 
the processioning." Upon this repoh being made, the Court 
appointed five f~eeholders to go with the processioner, and pro- 
cession the land; and the processioner and freeholders 
made a return of their proceedings to October term, 1814 ; and 

therein set forth that they met on the premises on 
(505) 20 September, .and after surveying the line in dis- 

pute, and hearing the evidence on both sides, they had 
dpcided, and had processioned Shuffords' land according to the 
following courses, viz. Beginning " &c. 

I t  was moved on behalf of wiilson that this report should 
be set aside, which motion was disallowed, and he appealed 
to the Sdpesior Court; and the, motion coming on to be con- 
sidered in that Court, it was ordered and adjudged that the 
said report be set aside, on the ground that i t  did not set 
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forth the lines in dispute between the parties, nor the cir- 
cumstances on which the said dispute was founded, so as to 
enable the Court to decide whether the processioner and 
freeholders have established the lines correctly. From this 
judgment Shufford appealed ~JJ this Court, where the report 
was set aside, upon the ground that the processioner had not 
made such a report to the County Court, as justified that 
Court in. appointing five freeholders to procession the Ian$. 

HENDERSON, Judge: By the act of 1779, ch. 11, it is direct- 
ed, that where a line is disputed, and the processioner is for- 
bidden by either party to proceed further in running and mark- 
ing the same, the processioner shall report the same to the 
County Court, truly stating all the circumstances; whereupon 
the Court shall make an order that five freeholders shall pro- 
cession the land, &c.; and that the costs shall be paid by the 
party against whom the decision shall be made. I n  this case 
the processioner states, that after having began at a post oak 
and run a certain course and distance to pointers, he was stop- 
ped by Willson; upon which the Court made the order in ques- 
tion. 

We think that the order for appointing the five freehold- 
ers to proceserion the land should be quashed, on the ground 
that the report of the processioner is insufficient to warrant 
such an order. By comparing his report with any ret,urn 
the five freeholders might make, it would not appear 
which party prevailed; for when the processioner (506) 
stopped, he was perfectly stationary. I t  does not 
appear where he was going from the pointers, nor does i t  
ap2ear to what part of his proceedings Wilson objected; 
whether it was as to the beginning, the line he had run, or 
the line he was about to run. Indeed, it rather appears that 

1 there was no objection to what he had done, (for he w a ~  not 
stoppd in doing it), but rather to what he was about to do. 
What that was he does not state. Had he been stopped in 
running any line, or forbidden to proceed on one he was 
about to run, which he pointed out in his report, it would 
then be within the act. Therefore, as what was. the disputed 
line does not appear in his report, which we consider as the 
declaration, or rather the pleadings, of the parties, setting 
forth their respective claims, there was nothing to justify the 
order of processioning, and the order must be ,quashed; and 
more especially as it is by comparing the report of the pro- 
cessioner with t h ~  report of the freeholders, that the Court 
c n sa which party prevailed in his claim; for it is from 4 " 
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that the costs are to be adjudged. It is true the freeholders. 
report that Shufford prevailed; but how do they know that, 
but from the verbal information of the processioner, or some 
other person. Besides, it is their business to report their 
proceedings, and for the Court to judge who prevailed, by 
comparing their report with their records. But  their report 
i s  rather to be understood that Shufford prevailed in  the 
claim he set up before. What he set up before the proces- 
sioner, they, as a body, did not know, nor had they any 
means of knowing. The order must therefore be quashed, 
and Shufford must pay the costs. 

Cited: Carpenter v. Whitworth, 25 N.  C., 208; Miller v. 
Heart. 26 N. C., 27: Matthews v. Matthews, Ib., 1 5 8 ;  Porter 

(507) 
Den on Demise of BENJ. SMITH v. HANSON KELLY. 

From Brunswick. 

This Court will award a writ of certiorari. An appeal bond, with a 
statement of the case made out by the presiding Judge, was filed 
in this court, but there was no transcript of the record certified 
by the Clerk under the seal of the Court in which the appeal 
had been granted. A diminution of the record being suggested, 
a certiorari was awarded, such a writ being necessary for the 
exercise of the powers given to this Court. 

The Sheriff returned on a fieri facias, that the Bank of New Bern 
purchased the lands in question. A. upon the trial of an eject- 
ment for these lands, gave in evidence a resolution of the Presi- 
dent and Directors of the Bank, requesting the Sheriff to make 
the deed to him, and then gave in evidence the deed. Held, that 
this deed is good to pass the title as against the Defendant in 
the execution, notwithstanding the Sheriff's return; for the 
purchaser's title is not dependent upon any special return the 
Sheriff may make on the execution. The law permits one per- 
son to bid off property at a Sheriff's sale, and then relinquish 
his bid to another. 

I n  this case an appeal bond, with the statement of the case 
made out by the presiding Judge, was filed in  this Court, 
but there was no transcript of the record sent up certified by 
the Clerk under the seal of the Court. A diminution of the 
record was suggmted, and a motion made that a writ of cer- 
tiorari be issued to the Clerk of Brunswick Superior Court 
of Law. This motion, after much consideration, was allowed; 
for that the writ moved for was necessary in this inslance far 
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the exercise of the powers given to this Court. The Court 
cannot proceed but upon the whole record, and they had 
here conclusive proof of an appeal having been prayed for 
and granted, from there being an appeal bond. The certio- 
rar i  issued, and tke record was certified. 

The case was, that Benjamin Smith, the lessor of the Plain- 
tiff, being seised of the lands in question, judgment was 
recovered against him by the Bank of New Bern, execution 
issued, and was ,levied on the lands, and the Sheriff's 
return on the execution set forth that the Bank of (508) 
New Bern had, at the sale of the lands under the exe- 
cution, become the purchaser. The Sheriff executed a deed to 
the Defendant, who, upon the trial, gave this deed in evi- 
dence, and with it a reisolution of the President and Direct- 
ors of the Bank of New Bern, directing the Sheriff to make 
the deed to him. The Court charged the Jury that the Plain- 
tiff was entitled to recover; for, although it appeared that 
the lands had been seized and sold by the Sheriff, yet it did 
not appear that the legal title to the lands had been divested, 
.out of Smith, inasmuch as the Sheriff, by virtue of his office, 
could convey that title only to such person or persons as the 
record shewed had purchased the lands. Here he had 
returned on hi* execution that the Bank of New Bern had 
purchased the lands, and the deed had not been made pur- 
suant to this return; that if the Sheriff executed a deed to 
the Defendant in consequence of the resolution of the Presi- 
dent and Directors of the Bank, he did it not as Sheriff, but 
as agent, and, before the deed could be operative, it must 
shew there was title in the principal, and that proper author- 
ity had been given to the agent to make the deed. The Jury 
found for the Plaintiff. A rule for a now trial was obtained, 
and, it being discharged by the Court, the Defendant appealed. 

Gastom, for the Plaintiff. 

TAYLOR, Chief-Justice: The Defendant, in producing a 
judgment agaivst Smith, an exwntion, a levy upon property 
liable thereto, and a deed from the Sheriff, has established a 
title in himself; because he has thereby shewn a lawful au- 
thority in the Sheriff to sell, and the due exercise thereof. 

I f  a judgment be erroneous, and be afterwards set aside 
s r  reversed, the t'itle of an intermediate bona fide purchaser 
at a Sheriff's sale, cannot be affected: nor in an ejectment 
against a purc%aser at  a Sheriff's sale can the regularity of an 
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execution be questioned. I t  would be inconsistent then to 
(510) make the purchaser's titIe dependent upon any special re- 

turn the Sheriff makes on the execution; more especially 
when such return is contradicted by his deed. A return is nothing 
but the Sheriff's answer relative to that which he is command- 
ed to do by the writ; and is intended to inform the Court of 
the truth of that alone which it concerns them to know. Third 
persons ought not to be injured by a return, because the Sheriff 
has departed from its proper object, and min@ed with it irrel- 
evant matter. 

I t  is not necessary to express any opinion as to the effect 
of a return in point of evidence of any fact stated in i t ;  for 
however conclusive it may be in that view, it cannot be'more 
so than a fact stated and agreed to by the parties in the case. 
So that although the return states the Bank to have become 
the purchaser, yet a fact agreed is, that the Sheriff's deed to 
the Defendant was made with the consent of the Bank. Tak- 
ing the facts from the case and the return, the truth is, that 
the Bank bid off the property, and reIinquished the bid, to the 
Defendant, in which there is nothing unlawful. There must be 
a new trial. 

Cited: Thompson v. Hodges, post 547; Lanier v. Stome, 8 
N. C., 335; Shamburger v. Kennedy, 12 N.  C., 2; Car- 
ter v. Spencer, 29 N.  C., 18; Testerman v. Poe, 19 N .  C., 
105; Bailey v. Morgan, 44 N.  C., 356; Campbell v. Baker, 51 
N. C., 257; Ward v. Lowmdes, 96 N.  C., 381; Coffin a. Cook, 
106 N. C., 380. 

PETERSON BROWNE v. ROBERT BLICK, administrator of PRIS- 
CILLA HILLTARD, deceased. 

An action of waste being brought again'st tenant for life by devise, 
the tenant pleaded the general issue, and, pending the suit, died. 
The suit abates. It cannot be revived against the representa- 
tives of the tenant, either under the provisions of the act of 
1799, ch. 18, or of the act of 1805, ch. 8. 

The action of waste is not within the words of either of those acts; 
and it will not be considered within their Equity; because, 

1. The action is given by the statute of Gloucester, and that is a 
highly penal statute. The place waeted is forfeited, and treble 
damages are gfven. The action mu& therefore be considerect 
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as in some degree vindictive, especially as against the repre- 
sentatives of the wrongdoer. 

2. Those acts aim in all cases to apportion the redress to the wrong 
done as nearly as possible. 

3. Those acts are reciprocal in their operation. They confer on the 
representatives of either party, dying, the like right to prose- 
cute or defend suits; and contemplate only those cases whewin 
the right may be equally and reciprocally exercised. Tbere is 
nothing in the theory or principles of the actions enumerated in- 
those acts which forbid their being revived for the Plaintiff, or 
against the Defendant; but the writ of waste is founded upon 
principles peculiar to itself, and more especially dependent upore 
a privity between the reversioner and tenant. No one shall have 
the action of waste, unless he hath the immediate estate of in- 
heritance; and between the heir of the reversioner and ,the 
tenant who commits waste there is no privity, the waste being 
corntnitted in the life-time of the reversionen 

This was an action of waste brought against Priscilla Hil- 
liard; and by the writ she was summoned "to answer unto Pe- 
terson Browne in a plea, why, in the houses, lands and woods, 
in the county of Northampton, which she holds and is legally 
entitled to for the term of her life, by the devise of John Hil- 
liard, her late husband, deceased, she has made waste, spoil 
and destruction, to the disinheriting of him the said Petemon 
Browne, against the provisions of law, and to the damage of 
him the said Peterson one thousand Pounds." The Defendant 
pleaded 'the general issue and statute of limitations." 
Pending the suit, Priscilla Hilliard, the Defendant, (512) 
died; her death was suggested on the record, and a scire 
facias was issued to Robert Blick, her administrator, to make 
him a party and revive the Wit. He  appeared, and pleaded in 
abatement, "that the action could not be revived against the 
administrator of Priscilla Hilliard, his intestate." The Plain- 
tiff replied, "that Priscilla Hilliard, against whom the action 
was brought, had a life estate in the lands on which the waste 
alleged was committed, which expired by her death." To this 
replication the Defendant demurred, and the Plaintiff joined 
in Demurrer. The Court sustained the plea in abatement, an& 
t,he Plaintiff appealed. 

Mordecai, in support of the demurrer. 
Seawell, for the Plaintiff. 

TAYLOR, Chief-Justice: My first impression upon the argu- 
ment of this case was in 6avor of the Plaintiff; but upon a 
carefd examination of all the cases cited, and after a full dis- 
cussion of the subject amongst my brothers, I concur with them 
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in opinion that judgment ought to be rendered for the de- 
fendant. 

The case is shortly this: The Plaintiff sued out a writ of 
waste against Priscilla Hilliard, who was in poswion of the 
land as tenant for life, under a devise from her husband. 
Pending the suit she died, and a wire facias issued against 
her administrator to revive the suit. To this he hm pleaded 
that the action 'cannot be revived against him; the Plaintis 
replies that the intestate was tenant for life, and the Defend- 
ant demurs. The question to be decided is, Whether the 
w ~ i t  of waste is comprehended in the words or spirit of the 
acts, which provide for the revival of suits for or against the 
representatives. 

The act of 1899, propides against the abatement of actions 
of ejectment, detinue, trover, trespass where property real or 
personal is in contest, and such action of trespass is not merely 
vindictive. 

The act of 1805 preserves in like manner, the actions of 
trespass v i  e t  armis, and trespass on the case, instituted to re- 
cover damages done to property either real or personal. 

The writ of waste is not within the words of either 
(518) of these acts ; but as it is an action in which r e d  

property is in contest, and is not merely vindictive, 
ma$ i t  not be within the Equity of the act of 1799, although 
it be not an action of trespass? And as it is instituted to re- 
cover damages done to real property, may it not in like man- 
ner be within the Equity of the act of 18058 The solution 
of these questions may be facilitated by considering the na- 
ture of the action. Whether it lay at Common Law against 
a tenant for life, such as the Defendant's Intestate was, is not 
clearly ascertained. Lord Coke asserts that it did not, upon 
the principle that the party creating the estate might have 
provided against the commission of waste; and that it lay 
against those tenants only whose estates were created by the 
Law, as tenants in dower and by the courtesy. 2 Inst. 299. 
The authority of Bracton is the other way. 2 Reeve 149. 
But whichever opinion may be correct, it is certain that a new 
remedy is given by the statute of Glouce&er, and that the 
action now brought rests its foundation on that statute. 
The words of it are, "He that shall be attainted of waste shall 
lose the thing that he hath waded, and moreover, shall 
recompense thrice so much as the waste shall be taxed." 
The word "attaint," which is .used in the law to denote the 
conviction of a crime, the forfeiture of the place wasted, and 
the treble damages, bespeak this to be a highly penal statute; 

316 



N. C.] NOVEMBER TERM, 1819. 

and when the remedy under it is contrasted with that d 
Common Law, (wfiich was damages merely, and the appoint- 
ment of a superintendent) i t  may be almost pronounced vin- 
dictive. But when it is considered further, that real prop- 
erty ceases to be in contest by the death of the tenant, and 
that three times the amount of the injury sustained, are 
sought to be recovered out of the assets of him who did the 
wrong, who is no longelr alive to defend himself, to warn by- 
example, or be reformed by punishment, it may be thought 
with greater confidence, that the action has become vindic- 
tive. The Common Law, upon which all the actions 
specified in the two acts of 1799 and 1805 are founded, (519) 
aims in all cases to apportion the redress to the wrong 
really done; and it does not seem to be a sound construction, 
to extend by Equity those acts to a case so wholly adverse to 
its spirit. This rule is not less than those which require I 

penal acts to be construed strictly and forbid the creation of 
a penalty by implication. 

But the question may be considered in another and per- 
haps a more satisfactory light. The evident design of the 
two acts of 1799 and 1805, was to prevent the death of either 
party operating an abatement of the suit in the cases enu- 
merated, and thus partially to repeal the Common Law 
maxim of actio personalis mor i tur  cum persona. They in- 
tended to confer upon the representative .of either party, 
dying, the like right to prosecute or defend the suits, and 
hence they contemplated only those cases, wherein the right 
might be equally and reciprocally exercised. There is noth- 
ing in the theory and principles of the action of trespass 
which forbid the representatives of the Plaintiff from prose- 
cuting it, or those of the Defendant from defending it. This 
was alone prevented by force of the maxim just quoted. Rut 
the writ of waste is founded upon principles peculiar to.itself, 
and more especially dependent upon a privity between the 
reversioner and tenant. This ligament once broken, the 
action is gone. No one shall have an action of waste unless 
he hath the immediate estate of inheritance. Co. Lit. 53, b. 
Between the heir of the reversioner and the tenant, there- 
was no privity during the life of the reversioner, when the 
waste was committed. If the reversioner bring the action 
and die, could the acts mean that his representatives should 
prosecute the suit, and thus destroy the principle on which 
it is founded? Assuredly not. Then the action of waste I 

was not contemplated by the Legislature, and is not embraced 
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b y  t b  acts, which allow a revival "in behalf of o r  against 
the representatives of either party." 

To revive the action against the representatives of t b  
(520) Defendant, would in many cases lead to equal innova- 

tion and more evident injustice. The dame privity re- 
lquirea that the reversioner shall bring the action of waste 
against the tenant for life, although the waste, committed be 
done by a stranger. The law is the same where the tenant 
is an infant. Co. Lit. 54, a. Yet if the acts are to be ex- 
tended to this action, it must be revived against the execu- 
tors and gdministrators of innocent persona, who never were 
"attainted" of wagte, and against whom it was only suable 
as  the consequence of an artificial system. In  many cases the 
privity is destroyed by the act of the parties in their life 
time, and, in  consequence, the action abatw. I t  would be 
strangely incongruous to revive it, notwiths$anding the destrue- 
tion of the privity by death. 

I t  .has been ably and strenuously argued for the appellant, 
t3at the statute of 4 Ed. 111, ch. 7, has received an equitable 
constrpcfion, by which other actions, though not within the 
words, have been held to be within the meaning and intent; 
and that the decisions thereon will justify the Court in con- 
struing the acts of 1799 and 1805 to include the action of 
waste. That statute, after reciting that in times past execu- 
tors have not h4d actions for a trespass done to their testa- 
tors, as of the goods and chattels of the said testators carried 
away-in their life, so as such trespasses have remained 
unpunished, enacts "That the executor in such cases shall 
have an action against the trespassers, and recover their 
damage in like manner as they whose executors they be, 
should have had if they were living." The words of this 
statute are general, not specifying the kind of action which 
the executors shall have, but actions against the trespassers. 
The word trespassers, which is used in the sense of wrong- 
doers, had a more extensive meaning in that age than i t  now 
bears. Cases which approached nearer to the nature of a 
contract, were comprehended under the term trespasses. 3 

Reeve's History E. L. 89. I n  this view the statute would 
(521) have 'borne a larger construction than it has received. 

Chitty on Plead. 58. 
Rules for construing statutes have been cited from Plowden 

and other books which conta;in much sound legal reasoning; - 
but the extent of their application in fixing the meaning of 
modern statutes, is materially limited by the decisions of later 
.times. Im Bra8Jy v. Clarke 5 Term. 201, Lord Kenyon 
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says, "Many cases have been cited to shew that the Courts ex- 
tended the construction of ancient acts of Parliament beyond 
the words and in some instances ( I  should have thought) be- 
yond the fair import of them. However, as such constructions 
have been made, they become the guide for succeeding Judges." 
I n  the same case, the language of Buller, Justice, is more ex- 
plicit : ('With regard to the construction of statutes according 
to the intention of the Legislature, we must remember that 
there is an essential difference between the expounding of mod- 
ern and ancient acts of Parliament. I n  early times, the Legis- 
lature used (and I believe it was a wise course to take) to 
pass laws in general and in few terms : they were left to the 
Courts of Law to be construed, so as to reach all the cases with- 
in the mischiefs to be remedied. But, in modern times, great 
care has been taken to mention the particular cases within the 
contemplation of the Legislature; and, therefore, the Courts 
are not permitted to take, the same liberty in construing them 
as they did in expounding the ancient statutes." 

The same principles governed the decision in the case of 
Willson v. Knutly, in which an action of covenant was brought 
upon the statute of 3 W. and M. ch. 14, against the devisee 
of land, to recover damages for a breach of covenant by the 
devisor. That statute recites, that "it is not reasonable or 
just that, by the practice or contrivance) of any debtors, their 
creditors should be defrauded of their just debts; neverthe- 
less, it hath often happened that several persons, hav- 
ing, by bonds and other specialties, bound themselves, (522) 
and their heirs, and have afterwards died wised, &c., 
have to the defrauding such their creditors devised the same," 
&c. The enacting clause then provides that in the cases 
before mentioned, such creditors shall have their actions of 
debt upon the said bonds and specialties. Here it was agreed 
that an action of covenant was within the mischief recited, 
and that it would have been better to have made the remedy 
coextensive therewith. But the Court say, that in constru- 
ing a comparatively recent act of Parliament, where a par- 
ticular remedy is given by action of debt on bonds and s p e  
cialties, where no remedy was before, they cannot extend it 
to actions of covenunt; that to do so, where the words giving 
the form of action are precise, would be to legislate, and not 

. to conshue the act of the Legislature. The case, too, is ren- 
dered stronger, in as much as the act was levelled at a spe- 
cies of fraud, towards the suppression of which i t  was desir- 
able that it should receive every possible extension. 7 East. 
128. 
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The words of the preamble of the act of 1805, profess its 
design to be to remove the doubts which arose out of the 
act of 1799, whether actions for the recovery of damages for  
an injury to real or  personal property could be revived, where 
the property itself was not i n  dispute. I f  the enacting clause 
had been as general as the preamble, to-wit: r'That actions 
for injury to real or personal property may be revived, al- 
though the property itseIf is not in  contest," they would cer- 
tainly have included the action of waste after the death of 
a Defendant who was tenant for  life. But where the words 
of an enacting clause are clear and unambiguous it is neither 
necwsary nor alIowabIe to caII in  the aid of the preambIe to 
enlarge their meaning. The demurrer must be sustained. 

Cited: Southerland v. Jones, 51 N.  C., 323. 
Overncled. Xhields v. Lawrence, 72 N. C., 45. 

(523) CRISWELL KEY v. SAMUEL ALLEN. 

Prom Rockingham. 

In detinue. The Jury find for the Plaintiff, and assess damages far 
the detention of the slaves, but do not find the value of the 
slaves. The Court will award a writ of enquiry to assess the 
value, and not order a new trial in toto. 

What matter cannot be supplied by writ of enquiry. 
If the principaI Jury omit to find matter which goes to the very 

point of the issue, and upon which, if they had found a false 
verdict, an attaint would lie by the party injured, such matter 
cannot be supplied by writ of enquiry, because the party thereby 
injured may lose his writ ot attaint, which will not lie upon an 
inquest of office. 

The rule is, that where the Court ex officio ought to enquire of any 
thing upon which no attaint lies, there the omission of i t  may 
be supplied by a writ of enquiry of darpages; but in all cases 
where any point is omitted, whereof attaint lies, it shall not be 
supplied by writ of enquiry, because on that writ no attaint lies. 

This rule of the Common Law, as to writs of enquiry, is not enforced 
here as it is in England. The doctrine of attaint has never 
been in force here;,and therefore the Courts will award writs of 
enquiry in all cases where convenience and the justice of the 
case require it. 

Formerly inquests of office were held by the Sheriff. By the act of ' 

1777, ch. 2, cognizance is taken of them by the Court that awards 
them: and even if the law of attaint were in force, i t  would 
be a matter of speculation whether it would apply to writs of 
enquiry executed by Courts of record. 
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This was an action of detinue for sundry negro slaves. 
The jury found for the Plaintiff, and assessed damages for 
the detention of the slaves, but did not find their value. 
The Defendant moved for a new trial, and a question arose 
whether the Court should award a new trial in toto, OT per- 
mit the verdict to stand, and award a writ of enquiry to as- 
sess the value of the slaves. 

HALL, Judge: I t  is laid down in the English books, that 
if the principal Jury omit to find mattelr which goes to the very 
point of the issue, and upon which, if they had found 
a false verdict, an attaint would lie by the party in- (524) 
jured, such matter cannot be supplied by writ of en- 
quiry; because thereby the party may lose his action of attaint, 
which will not lie upon an inquest of office. Garth. 362. L. 
p a y  59. 1 Salk.'205. Skinner 595. P1. 8. And in Cheney's 
case, 10 Coke, 118, wherc a writ was brought de valore ma- 
ritagii, and issue was taken on the tenure, &c. and it was 
found for the Plaintiff, and the Jury assessed damagee and 
costs, but did not enquire of the value of the marriage, ae 
they ought to have done, it was resolved that the verdict was 
insufficient; and it was said that three things are to be re- 
covered, to-wit, the value of the marriage, damages and costs; 
and that although the, iwue be de valore maritagii upon the 
tenure, yet as a consequent or dependent upon the issue, the 
Jury, if they find for the Plaintiff, are, as parcel of their 
charge, to enquire of the value of the marriage, &c. and if 
they amem exwsive damages, attaint EM. I n  this case, it 
is to be observed, that if the Plaintiff could not recover any 
thing in kind, as in detinue, where he may recover the thing 
sued for, but could only recover the value of $he marriage, 
damage and costs. If the marriage were not assessed, he 
could recover nothing in lieu of it. 

I n  detinue, the Plaintiff recovers the value of the thing 
sued for, if the thing itself be not restored upon the issuing 
of a distringas. I n  the first case, the object of the suit can- 
not be attained without assessing the value of the marriage; 
in the latter, it may or may not. Lord Coke, %owever, seems 
to have made no difference in the two cases : 'he says "the 
rule is that, where the Court, ex officio, ought to enquire of 
any thing upon which no attaint lies, there the oniission of 
it may be supplied by a writ of enquiry of damages; but in 

' 

all cases where any point is omitted whereof attaint lies, it 
'shall not be supplied by writ of enquiry, because on that 
writ no attaint lies; and therefore in detinue, if the Jury 
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find damages and costs, and no value as they ought, 
(525) it shall not be supplied by wTit of enquiry of dam- 

ages, for the reason aforesaid." However, afterwards 
in Burton v. Robinson, 1 Keble 882, where Cheney's case 
was cited, in an action of detinue for a deed; a writ of enquiry 
seems to have been granted to assess the value, which the 
first jury omitted to do. But this decision met with the dis- 
approbation of Lord Holt, as expressed .by him in Sir James 
Harbert's case, Slcinner 595 P1. 8, for the reasons given in 
Cheney's case. But the reasons which influenced the Judges 
in England in awarding or not awarding writs of enquiry 
to supply the omissions of the principal or first Jurie-s, do 
not apply in this State, because the doctrine of attaints never 
has been nor is it now in force here. It has fallen into dis- 
use in England, but the course of Judicial proceedings to 
which i t  gave rise still continues. 

I n  replevin brought and a nonsuit entered, or in case of 
a demurrer to evidence, and the Jury discharged, there shall 
be a writ of enquiry, for the Jury does not give any verdict, 
and they cannot assess the damages. Skinner 509. P1. 8. 
The like Law holds in case of eommoil demurrers. 1 Plowd. 
283. 

AS we a:, therefore, dot restrained by the law of attaints 
from issuing writs of enquiry, where convenience and the 
justice of the caise requires it, I think it agreeable to both, that 
one should issue in the present case. Formerly inquests of 
office were held by the Sheriff; but by the act of 1777, ch. 2, 
see. 80, cognizance is taken of them by the Court that awards 
them. And, indeed, if the law of attaints were in force, i t  
would be matter of speculation whether it would apply 
to writs of enquiry when executed by Courts of Record. The 
Court are of opinion that a distringas should issue, and if the 
slaves be not delivered to the Plaintiff, that a writ of enquiry 
should be issued to ascertain the value of the slaves, and for 
the value thus ascertained, the Plaintiff may sue out a fie& 
facias, or capias ad satisfaciemdum, at  his pleasure. 

Cited: Rowland v. Mann, 28 N. C., 40; Freshwater v. Ba- 
ker, 52 N. C., 406, Halmes v. Godwin, 71 N. C., 309, 10; Bur- 

- ton u.,R. R., 84 N. C., 201; Strother v. R. R., 123 N. C., 200; 
. Benton o. Collins, 125 N.  C., 91. 
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1 (526) 
SAMUEL DICKENS, Adm'r of the Estate of WILLIAM COCKE, 

Deceased, v. WILLIAM SHEPPERD. 

From Person. 

Assessment of damages in case of eviction. 
A. sells to B. three six hundred and forty acre tracts of land, and 

conveys with special warranty, and covenants that if B. shall 
lose the land by reason of a better title being in some other 
person, he will restore the purchase money with interest, and 
in proportion should he lose any part thereof. Each tract, 
although containing the same number of acres, is of different 
value. B. is evicted from one of the tracts by a better title. 
The rule to be observed in assessing damages in this case is, 
that 

1. The whole of the three tracts are to be valued in gross a t  the 
price paid for them by the vendee; 

2. The relative value of the tract lost to the value of the whole, is 
then to be ascertained; and the amount of this relative value 
with interest thereon, is the amount of compensation to which 
the vendee is entitled for his loss. 

This was a n  action of covenant, and the question was, upon 
what principle damages should be assessed. The case was, 
that  William Shepptrrd, on the first day  of February, 1802, 
executed to William Cocke a n  obligation in the  following 
words, to-wit : 

"Know all men by these presents, that I, William Shepperd, of 
Orange County, North Carolina, am held and firmly bound unto 
William Cocke in the just and full sum of £1333 6 8: To which pay- 
ment well and truly to be made, I bind myself, my heirs, executors 
and administrators, firmly by these presents. 

"The conditions of the above obligation are such, that whereas the 
above bound William Shepperd hath this day given a special war- 
ranty deed for three six hundred and forty acre tracts of land, sit- 
uate, lying and being in the State of Tennessee, in Sumner county, 
on the waters of Hickman's creek, for which the said William Cocke 
hath this day paid him the sum of six hundred and sixty-six pounds, 
thirteen shillings and four pence: Now if i t  shall hereafter appear 
that any other person has a better right than the said Cocke, and in 
consequence of such better right, he shall lose the land, then the 
said Shepperd is to pay to said Cocke the above sum of £666 13 4, 
with lawful interest from this day; and in proportion'should he lose 
any part thereof: Then the above obligation is to be void, otherwise 
to remain in fuM force and virtue. Witness my hand and 
seal this 1 February, 1802. (527) 

WILLIAM SHEPPERD, (SEAL.) 
Teste: H. SHEPPEED." 

The  declaration charged, that  anobher person to-wit: 
James Mulherin, had  on the 1st day of February, 1802, a 
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better right than either William Cocke or William Shep 
perd to one of the 640 acre tracts; and that in consequence 
of such better right, Wm. Coeke had lost the said tract. The 
Defendant pleaded that "he had not broken his covenants, and 
that the conditions had been performed." 

The Jury found that there was a breach of the covenants 
as to one of the tracts of land, which William Cocke had 
lost by a better title thereto being in James Mulherin on 
1 February, 1802. They further found that the Defendant, 
Shepperd, had performed the conditions contained in his ob- 
ligation, by paying to the Plaintiff the sum of 4371. 10s. as 
tin0 for the price of the land so lost. 

Upon the trial, the Plaintiff proved that the value of the 
tract of land lost was on 1 February, 1802, one dollar per acre; 
and the value of the other two tracts mentioned in the obliga- 
tion was, on that day, one, thirty-seven and a half cents, the 
other, twenty-five cents per acre. That at the time of bringing 
this suit, the value of the tract lost was iive dollars per acre, 
and the value of one of the other tracts was one dollar and 
twenty-five cents, and the other, fifty cents per acre. 

Neither Shepperd nor Cocke had seen the lands before 1 
February, 1802, and both were ignorant of their quality. 
Upon these facts, the Plaintiff's coul?sel moved the Court to 
instruct the Jury that the Plaintiff was entitled to recover 
such a portion of the purchase money, with interest, as the 
value of the tract lost bore to the value of the other two 
tracts,. at the time of commencing this suit. The Court re- 
fused $0 give such instructions; and thereupon it was prayed 
that the Court would instruct the Jury that the Plaintiff was 

entitled to recover, by way of damages, such a propor- 
(528) tion of the purchase money as the value of the tract lost 

bore to the value of the other two tracts on 1 February, 
1802. This was also refused; and the Court instructed the 
Jury that the Plaintiff was entitled to recover so much of 
the purchase money, with interest, as the quasztity of land lost 
pore to the quan-tity in the other two tracts, to-wit : one-third 
part; and it appearing that Defendant had made payment to 
the Plaintiff of this amount, the Jury found, as to this point, 
for the Defendant. A rule for a new trial was obtained by the 
Plaintiff; which being discharged, he appealed to the Supreme 
Court ; and the Judges here were divided in opinion : HALL and 
HENDERSON, Judges, being of opinion that the presiding Judge 
had erred in instructing the Jury, and that the rule for a new 
trial should be made absolute. TAYLOR, Chief Justice, contra. 
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HALL, Judge: I have no hesitation in saying, that where 
a bargainee is evicted of part of the land which he has pur- 
chased, he is entitled to recover the value of such land, ref- 
erence being had to its value at the time of the purchase. 
Thus, if A. purchase a tract of land of B. for one hundred 
dollars, and fifty acres of the tract be worth one dollar and 
a half per acre, and the other fifty acres be worth fifty cents 
per acre, and A. be evicted of the first fifty acres, he shall 
recover one dollar and a half per acre; and if he be evicted 
of the other fifty acres, he shall recover only fifty cents per 
acre, if the value of the whole land purchased was at the 
time of the purchase, one hundred dollars. At first, I 
doubted what the1 contract between the parties in this case 
really was: on consideration,. however, it appears to be, that 
in case of eviction, by a better title, of the whole of the land 
sold, the purchase money, with the interest, should be re- 
turned; and the words "and so in proportion, should he lose 
any part thereof," mean value as well as quantity, and 
therefore, that the Plaintiff is entitled to m v e r  the 
value of the land lost in referennce to the money (529) 
given for the whole: that is, if the value of the 
land lost be less than the average value of the other two 
tracts, the Plaintiff should recover less; if more, he should 
recover accordingly. I think the rule for a new trial should be 
made absolute. 

HENDERSON, Judge: I think the bond is a mere contract, 
or bond of indemnity, and that all that can be claimed under 
it is compensation for the value of the land lost by a better 
title, valuing the whole land at the price mentioned in the 
bond, and the part lost by its relative value thereto. As to 
the words "and in proportion should he lose any part there- 
of," I understand them to mean only, that if a part should be 
lost, ( a  whole loss' being provided for before,) the part lost 
should be valued in relation to the value fixed on the whole. 
A contrary construction might lead to very unjust results. 
For the part lost might be entirely barren; and although it 
might be half of the quantity of land sold, the real injury 
might be inconsiderable; yet one half of the purchase monej 
must be returned. And so vice versa, the valuable1 part of 
the land might be lost, and only one half of the pdrchase 
money be restored. This would be giving to the bond a con- 
struction very different from that of an indemnity. Nor does 
it make any difference that neither of the parties had ever 
seen the lands, or knew where the title was good and where 
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defective: they acted on their knowledge, or their supposed 
knowledge, of the general value of the land in that country: 
they knew that some tracts were better than others, and parts 
of those tracts better than other parts. When lands are 
bought or sold by the acre, i t  rarely happens that each acre 
is of the same value. The average value of each acre gov- 
erns the parties, and in this way the value of the whole tract 
is ascertained. I think the Jury were wrongly instructed, 
and that. the rule for a new trial should be made absolute. 

TAYLOR, Chief-Justice: I think it a material part 
(530) of this case, that neither of the parties knew any- 

thing about the quality of any part of the land. I t  
lay in a distant country, and the value of any one tract, rather 
than of the others, formed no inducement to the: purchaser. 
If there had been a general warranty in the deed, Cocke 
could have recovered only the price paid in proportion to the 
land lost, and interest upon that sum; according to the rule, 
that if upon a contract for the purchase of land the title prove 
bad, and the vendor is, without fraud, incapable of making 
a good one, the purchaser is not entitled to damage for the 
fancied goodness of the bargain he supposed he has lost. 2 
Black. 1078. The decision of this Court, too, in the case of 
Philips v. Smith, limits the recovery to the price fixed on by 
the parties, and interest on that sum. 

But i t  appears to me that this case is still stronger against 
the Plaintiff, than if an action had been brought on a war- 
ranty in a d e d ;  for the parties here have not left the sum 
to be recovered, to implication or the effect of any general 
rule of law, but have incorporated the principle, by which a 
reimbursement ahall be adjusted, into the condition of the 
bond. "If it shall appear hereafter that any other person 
should have a better right to these lands than Cocke, and he 
should lose them in consequence of such better right, then 
Shepperd is to pay back the purchase money, and in propor- 
tion should Cocke lose ary  part of the land." The number of 
acres sold was nineteen hundred and twenty, of which, one- 
third has been lost, and for which Cocke is entitled to a re- 
imbursement of one-third of the purchase money, with inter- 
est. This rule is calculated to work both ways, and appears 
to me 'most equitably adapted to the circumstances of, this 
case. I t  is one under which the Plaintiff would certainly 
have sought shelter, had Mulherrin's title covered the tract 
which the Jury have valued at twenty-five cents per acre, 
instead of that which they have valued at a dollar. 

326 



7 

N. C . ]  NOVEMBER TERM, 1819. 

The price actually paid\ for the land was at the 
rate of sixty-nine cents and four-ninths per acre; (531) 
whereas taking the average value of the several 
tracts when the contract was made, &he value of each acre 
would be but fifty-four cents and one-sixth per acre; and 
either this latter sum of twenty-five cents per acre, must have 
been the amount of the Plaintiff's recoveq, upon his own 
principles, in the event of his having lost the poorest tract. 
If in the supposed event, it would have been unjust to allow 
the Plaintiff less than he paid, which I think it would, it 
must be equally so, to make the Defendant pay more than 
he received, in the event which actually has happened. 

Nekofi  v. Matthews, 2 Hen. and Mumf. 164, the general rule 
i n  laid down, that if several tracts of land be sold as adjoining * 

each other for a gross sum, and no speci'fication be made at the 
time of the contract of the quality or separate value of each 
parcel, and there be a deficiency in the quantity of each, the 
purchaser will be entitled to compensation ,for such deficiency, 
according to the average value of the whole tract, and not of 
the several tracts taken separately. I n  giving the reasons why 
the case under consideration should be governed by the general 
rule, Judge Roane observes, that the purchaser does not state 
that the lost land formed a particular inducement with 
him to make the purchase: on the contrary, he had never view- 
ed the land, but relied on the information of the seller as 
to quantity and boundaries; he neither asked nor received any 
information as to quality and description : he submits, therefore, 
in case of deficiency, to stand upon the general ground, which 
is a safe one, as it gives the average value of an article pur- 
chased in gross. Whereas, when an enquiry is made into the 
relative value, a very extensive field is entered into, where much 
is left to opinion, and in which there are no certain data to 
go by. 

I t  will readily be admitted that many cases may be stated, 
wherein the application of this rule would be alto- 
gether unjust; as where a purchaser is evicted from (532) 
the most valuable part of a tract of land, as a meadow 
connected with a barren field; one acre containing expen- 
sive improvements, conliected with a tract of little or no 
value; or the only woodland belonging to a plantation, and 
essential to its support. When the purchaser knew the land, 
or it was described to him at the time of .  the sale, it may 
reasonably be presumed, that the valuable part of the tract 
formed an inducement with him to make the purchase; ,and 
therefore he ought to be compensated for the relative value 
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STATE v. MARTIN. 

ef the land ID&. 5 Johns. 57. But considering, together, the 
aontract in this caw, the ignorance of the parties as to the 
value of the land, antll the absence of all unfair dealing in the 
seller, I am unwilling to disturb the verdict. 

-- 

6513) STATE v. JOSEPH MARTIN et al. 

From Wayne. 

Indictment for a riot "in pulling down, breaking, removing and de- 
stroying the dwelling house of one Lucy Showell, she the said 
Lucy being in the peaceable possession thereof." Upon the 
trial, it appeared in evidence that Lucy Showell was a feme 
covert, but her husband did not live with her. The Defendants 
being convicted, the 'court awarded a new trial, for 

In an indictment for a riot in pulling down a dwellipzg house, as 
well as in burglary, for breaking and entering a dwell ing house, 
the indictment must set forth whose house it is. Here it was 
the duteJllng houSe of the husband, and should have been so 
charged. If a person inhabit a dwelling house, as the wife, 
guest, servant, or part of the family of another, it is in law the 
occupation of such other person, and must be so laid in the 
indictment. 

\ 

The indictment charged, "that Joseph Martin, Thomas Dur- 
den, Joel Newsom, Isaac Newsom, together with divers other 
persons to the Jurors unknown, being rioters, routers and 
disturbers of the peace of the state, on the ninth day of 
April, in the year of our Lord one thousand eight hundred 
and seventeen, with force and arms, that is to say, with sticks, 
staves, and other offensive weapons, at the county of Wayne 
aforesaid, unlawfully, riotously and routously,, did assemble 
and gather together to disturb the peace of the State; and 
being so assembled and gathered together, the dwelling house 7 

of one Lucy Showell, she the said Lucy being in the peace- 
able possession thereof, then and them unlawfully, riotously 
and routously, did pull down, remove, break and destroy, 
and other wrongs to the said Lucy Showell then and there 
did, to her great damage, and against the peace and dignity 
of the State." 

Upon the triaI it P peared in evidence, that Lucy Showell B was a feme covert; t at her hwband had gone from th6 
State, leaving her .behind, residing in the house; that since 
the commission of the acts charged in the indictment, he had 

returned to the State. but had not since resided with 
(534) his wife, ,The presiding Judge cha~ged the JUT, 
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that evidence of taking down the roof of the house in 
which Lucy Show11 resided, against her consent, sup- 
ported the indictment,, and that the Defendants might be 
convicted, although the indictment did not charge the house 
to be tho dwelling house of the husband. The Defendants 
were convicted, and a rule for a new trial was obtained, upon 
the ground of misdirection by the Court. The rule was dis- 
charged, and the Defendants appealed to this Court. . 

TAYLOR, Chief-Justice: The offense charged in the indict- 
ment is not a general riot, but a riot which consisted specifi- 
cally in pulling down, removing, breaking, and destroying a 
dwelling house. So far it resembles Quee% v. Soley, 2 Salkz 
595; which was an information for a riot for taking from 
hinges, the door of a certain house called the Guildhall 
of the toam of Bewdly. In that case the judgment was 
arrested, because it did not appear whose house it was; and 
calling it a Guildhall did not make it so. I n  the case &fore us, 
the house is laid as the dwelling house of one Lucy Showell, 
and as in her possession. I t  appears from the case, that 
Lucy Showell was, at the time of the riot, the wife of a man 
who was then out of the state, but who has since returned, 
though he does not reside with his wife. Now in the case 
of burglary, it is a well settled rule, that if a person inhabit 
a dwelling house, as the wife, guest, servant, or part of the 
family of another, it is in law the occupation of such other 
person, and must be so laid in the indictment. And this 
rule was strongly ~xxamplified in Fane's case, Kelyng, 43, 
where it was holden, that if the house of a felme covert, who 
lives apart from her husband, be broken, though the hus- 
band had expressly refused to have anything to do with the 
lease, and the landlord made the agreement with the wife 
alone, yet it must be laid to be the house of the hus- 
band. There is no ground whatever on which to (535), 
infer that the separate property of this house was in 
the wife, or that in point af law she had the exclusive pos- 
session of it. For whatever might have been alleged in 
favor of such a position, had the husband left the state under 
circumstances indicating an intention of not returning, yet 
i n  fact he has returned and the wife is consequently subject 
to the disabilitities of coverture. As the riot laid in the indict- 
ment is not distinguishable from a burglary, so far  as i t  
respects the description of the property or possession of the 
house, and as, according to the case in Salkeld, the proof 
must establish the allegation, there must be a new trial. 
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SAMUEL SKINNER, executor of the last will of EVAN SKINNER, 
dec'd, v. JOHN SKINNER. 

From Washington. 

Construction of the 3d section of the act of 1806, relative to gifts of 
slaves. 

The words "Every person claiming title to any slave or slaves, by 
virtue of any parol gift  heretofore made, shall commence and 
prosecute his or her suit for the same, within three years from 
the passing of this act, otherwise the same shall be forever 
barred," mean that the remedy shall be barred, and not the 
right. 

Detinue for sundry negro slaves. Pleas-non detinet, an& 
statute of limitations. Replication-act of 1806, ch-. 

I n  1794, Evan Skinner, the testator, made a parol gift of a. 
negro girl named Bet to his son, the Defendant. Bet had issue 
after 1794, Jim, Am, Dlarch, Candis, Wilcox, John, Clarijsa 
and Frank; and she and her issue remained in possession of 
the testator until his death, he acknowledging that they were 
the property of the Defendant. The negroes came to the pos- 

session of the Plaintiff, who was appointed executor of 
(536) the last will of Evan Skinner, and he as executor, hire8 

_ to the Defendant the negroes Bet, Jim, John, Clarissa 
and Frank. Before the term of hire was expired, the Defend- 
ant got into his possession the other negroes, Agg, March, Can- 
dis and Wilcox, and the term of hire having expired, he refus- 
ed to return to the Plaintiff any of the negroes, setting up a 
claim to them under the par01 gift made in 1794. The Plain- 
tiff brought an action of detinue to recover the negroes. The 
Defendant pleaded, "the general issue, and statute of limita- 
tions." The plaintiff replied, "the act of 1806, ch. -." 

Upon the trial, the presidinq Judge charged the Jury, that 
as to t h e  negroes Bet, Jim, John, Clarissa and Frank, t h e  
Defendant was estopped to deny the Plaintiff's title, he hav- 
ing come into the possession of them by hiring them from 
the Plaintiff; that therefore a verdict must be given for the 
Plaintiff, as to them. That, as to the other negroes, the gift 
from Evan Skinner to the Defendant being valid, the Plain- 
tiff was not entitled to recover. That the act of 1806 barred' 
the action and not the title; and, as the Defendant had 06- 
tained the peaceable possession of those negroes, and without 
any contract with the Plaintiff, his possession ought not to. 
be disturbed in  this suit. The J u r y  gave a verdict as di- 
rected by the Court, and the Plaintiff having obtaind a mle- 
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for a new trial, and the rule Ging discharged, the Plaintiff 
appealed to this Court. 

HENDERSON, Judge: I have labored in vain to discover a 
substantial difference in the wording of the act of 1806, r e  
specting the limitation of time within which actions shall be 
brought on parol gifts of slaves theretofore made, and our 
common act of limitation of actions; and the construction 
uniformly put on the common act of limitations, being that 
it affects the remedy only, and not the right, or that posses- 
sion aids only in repelling a claim, and not in shewing a 
right, I am constrained to put the same construction on the 
act of 1806. But I well remember, when on the Cir- 
cuit Bench at Person Superior Court, I decided that (537) 
the act of 1806 barred the right, and not the remedy 
only. I then thought the construction right; but on a full 
examination, I am induced to think I was wrong. I think 
the construction which I feel oonstrained to put upon the 
act, fraught with evil consequences; but I cannot make the 
law. These evil consequences, in all those cases where an 
action of replevin will lie, may be avoided by bringing that 
action. I n  it the Defendant or avowant becomes the actor, 
and the Plaintiff may plead the statute of limitations to his 
claim. The rule for a new trial must be discharged, and the 
judgment of the Superior Court affirmed. 

HALL, Judge: It is not easy to conwive for what purpose 
the third section of the act of 1806, ch.. ., entitled "An act 
declaring what gifts of slaves shall be valid, and for the 
prevention of frauds," was inserted. I think the act of lim- 
itation, passed in 1715, answers the same purpose. The 
act was made in reference to a donee out of possession. I t  
declares "that any person claiming title to any slave by vir- 
tue of any parol gift heretofore made, shall commence or 
prosecute his suit for the same within three years from the 
passing of that act, otherwise the same shall be forever 
barred," If the question be asked, for what shall he prose- 
cute his suit, the answer is, for the slave to which he claims 
title. If the suit be not prosecuted within three years, what 
is to be barred? The answer is, the suit, which shall be \ 

brought after three pears. 
If is be said that the title shall be barred, it must also be 

said that the suit was brought for the t i t le of the negro, and 
not for the negro. This construction will not suit the phrase- 
ology of the act. The Legislature might have intended to 
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Yake away the right as well as the remedy; but if they 
have not so expressed themselves, we cannot do it for them. 
If this act has no other effect than the act of limitations, 
passed in 1715, we may reasonably suppose that the framers 

pf it intended something else; but on that account we 
(538) are not at liberty to guess at that intention, and carry 

it into effect, behause it is our duty to judge of laws that 
are made, not to legislate. If there had been no act of limi- 
tations before the one in question, I think there could be no 
difficulty in giving a construction to i t ;  and I think the same 
oonstmction ought to be given to it, notwithstanding the exist- 
ence of t h ~ t  act. I t  does not appear to me that there are any 
words in the act of 1806, that contemplate a case like the one 
under consideration. We surely cannot collect from the act, 
that a longer poss&sion than three years should work nn inde- 
feasible title in the possessor, but only that it should bar tlx 
remedy: and the remark may go for as much as it is worth, 
that the word bar is technically applied to actions and suits. 
The  rule for a new trial must be discharged. 

TAYLOR, Chief Justice, concurred. 

Cited: Lynch v. Ash,  8 N. C., 341. 

Den on demise of REDDICK AND WIFE v. LEGGAT. 

Prom Bertie. 

I n  determining the priority of grants, issued on the same day, the 
number marked on each will be regarded and looked to, when 
there is no other circumstance. The number is no part of the 
grant; and therefore where two grants issued on the same day, 
and the one of the lowest number called for the lands covered 
by the other, this last shall be deemed the prior grant. 

Boundary is a question of fact, or at least of law and fact combined, 
and to be decided by the Jury and not by the Court. 

I t  is the province of the particular description to abridge and limit, 
but not to enlarge the general description. 

Where the thing referred to has no particular name, and-there are 
super-added to the general description, specifications or locali- 
ties, all these specifications or localities must concur to. point 
out the object, otherwise it does not appear to be the thing 
intended. 

I f  one grant to S. S. one thousand acres of land and no more; accord- 
ing to  certain lines which include two thousand acres, the two 
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thousand acres pass, because the buts and bounds are more, 
certain than the quantity. Quantity is in no way material, ex- 
cept where the boundaries are doubtful, and there it is a mere 
circumstance. 

Colour of title, and possession under it-possession of lands for 
seven years under colour of title bars the right of entry, although 
the possessor knew at the time he obtained his colour of title 
and took possession, that the lands belonged to another person. 
Any other con8truction of the act of limitations would renden 
titles insecure, and frustrate the intention of the act. 

The lessors of the Plaintiff were the heirs at law of John  
Swain, to whom the lands in  question had been granted on 
18 May, 1789. The warrant of survey was issued in 1778, and 
the survey was made in 1784, the Defendant Leggat being one 
of the chain carriers. The Defendant claimed title to the land$ 
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under a grant issued to him on the same day on which the grant 
to Swain issued, and his grant was of a lower number than 
Swain's. I n  the following Diagram, the letters A, 13, C, D, 
E, represent the lines of Swain's grant, A. being the beginning 
corner. The figurw 1, 2, 3, 4, represent the lines of Leggat's 
grant, figure 1, being the beginning corner. 

The grant to Swain calls for "three hundred acres of land 
lying in Bertie county, on the low grounds of Roanoke river, 
beginning at a Holly on the river, Dugan's corner, running 
thence with his line north 80 poles to his other corner, thence 
north 25 degreas east 260 poles to a cypress, thence north 80 de- 
grees east 100 poles to a Gum, thence south 20 degrees west 
450 poles to the river at a Sycamore, thence up the river to the 
first station." The Sycamore called for in the last line is at 
figure 1, and the line being run from the corner at D. to figure 
1, will leave out of the grant a small slip of land in the bend 
s f  the river. 

The grant to Leggat calls for "one hundred acres of land 
lying in Bertie county, in the low grounds of Roan- 

(541) oke river, between John Swain's and Roanoke river; 
beginning at a Sycamore tree, John Swain's corner 

.on the river, thence north 25 degreee west 254 poles to a Gum, 
thence north 33 degrees east 64 poles to a Gum, thence south 
25 degrees east 254 poles to a Chestnut Oak on the river, 
thence up the river to the first station." The Chestnut Oak 
i s  at figure 4. 

The Defendant had been in possession of the part of the 
land covered by both grants for eighteen years. 

The Defendant contended that the linw of Swain's grant 
ought to be run agreeably to the directions of the act of 1777, 
so as to give him a water front of but one-fourth of the ex- 
tent back: that if so run, the lines of the two grants would 
not interfere. He further contended, that as his grant issued 
on the same day with Swain's and was first numbered, it 
was the elder grant and first to be located. And lastly, that 
his grant was a colour of title, and that he having had seven 
years adverse possession of the land, the right of entry in the 
lessors of the Plaintiff was barred. 

The Court instructed the Jury that, as the Defendant had 
failed to prove any lines actually run at the time of the origi- 
nal survey, different from those called for in the grant to 
Swain, those claiming under that grant were entitled to run 
according to the courses and distanca called for in it, and 
that would leave the land in dispute within the bounds of 
Swain's grant. That the number of the grant, marked on it 
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by the Secretary of State, was not a part of the grant; that in 
the nature of things an elder grant could not call for a 
younger, and here the grant to Leggat recognised Swain's 
grant. 

The Court further instructed the Jury, that if they believed 
that Leggat, at the time he obtained his grant, knew that it 
covered lands already covered by the grant to Swain, his 
grant was not such colour of title as, with seven years pos- 
session under it, would toll the right of entry of the lessors 
of the Plaintiff: that no paper writing which was founded in 
fraud, could operate as colour of title in favor of him 
who was party to the fraud. That if a man obtain (542) 
a grant for a piece of land which he knew had been 
granted to another, it was a fraud both upon the State and. 
the individual whose land was so regranted. And the court 
left it to the Jury to say, whether the circumstance that Leg- 
gat was a chain carrier when Swain's land was surveyed, sat- 
isfied them that'he knew when he obtained his grant, that i t  
covered lands surveyed for Swain: that he got a grant for 
land lying between Swain's .and Roanoke river, a.nd if he was 
a chain carrier for Swain, must he not have known that there 
were only a very few acres lying there? And must he not 
also have known that running from the sycamore the course 
he called for, would take him directly into Swain's lands 8 

The Jury found the Defendant guilty; upon which a rule 
for a new trial was obtained, and i t  being discharged the De- 
fendant appealed to this Court. 

HENDEBSON, Judge: The first question presented for the 
consideration of the Court, is the priority of the respective 
grants of the parties. Leggat's has the lowest number, but 
it calls for Swain's lands: the number must therefore yield to 
this call, and Swain's must be considered as first made. The 
number was then no part of the grant; it was bnly a mark 
put upon it by the Secretary for convenience, not when he 
countersigned, but when he revised it. 

The next question, to-wit, the boundaries of Leggat's grant, 
is rather one of fact than of law, and dependent on a variety 
of circumstances, proper only for the consideration of a Jury. 
We will, however, examine those facts as sent here, more for 
the purpose of shewing that it is a question of fact, than of 
elucidating the points arising on the record for our decision. 

Swain's patent, under which the lessors of the Plaintiff 
claim, when laid down according to its calls, leaves but 
a narrow strip of land, not more perhaps than ten steps 
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(543) wide, between it and the rivelr, and perhaps not more 
than fifty long: and the Iands granted to Leggat are 

described in his grant as Iying between Swain's and the 
river, "beginning at a sycamore, John Swain's corner on -the 
river, thence north 25 degrees west 254 poIes to a gum, thcnce 
north 33 degrees east 64 poles to a gum, thence south 25 de- 
grees east 254 poleis to a chestnut oak on the river, thence :~p 
the river to the first station ;" which when Iaid down accord- 
ing to its calls, runs across Swain's laads diagonally, and ter- 
minates many poles beyond Swain's back line, including lands 
lying between Swain's lands and the river, not more than one- 
third or one-fourth of an acre. I t  i q  contended, on 
the part of the Plaintiff, that as Leggats' lands are 
described as lying between Swain's and the river, every 
other description of its loeaIity must be controlled by 
and give way to that, to-wit, distance, courses, mark- 
ed lines, corners, and quantity; and in support of this, 
i t  is said, that it is the province of the particular de- 
scription to abridge and limit, but not to enlarge the gen- 
eral description; and Lord Bacon's 13th maxim, 2 Coke 
Rep, 38 Doddington's case, Cro. Jac. 22, and 8 East. 91, are 
relied on to support it. From these authorities, which 21% 

nothing but rules or maxims founded in common sense, it 
appears, that where the thing referred to, has no particular 
name, and there are superadded to the general description, 
specifications or localities, all these specifications or locali- 
ties must concur to point out the object, otherwise it does not 
appear to be the thing intended. As if I grant all my land$ 
in Dale, which I purchased of I. S. and which are in the 
tenure of I. N.; all these specifications must concur, other- 
wise there is nothing described. But if I grant White Acre, 
which I purchased of I. S. and which descended to me from 
my father, ,White Acre will pass, aIthough I purchased it of 
I. N. and not from I. S.; and although it descended to me 
from my mother and not from my father: it is sufficiently 

identified by its name, and the other descriptions are 
(544) not sufficient to render it uncertain. They are there- 

fore rejected or disregarded. 
This may be further illustrated thus; I grant to J. S. one 

thousand acres of land and no more, bonnded as follows, &c. 
and two thousand acres are included in the lines. The two 
thousand acres pass, as the buts and bounds are more cer- 
tain than quantity, which depends on admeasurement and 
calculation; and the quantity is in no way material, except 
in lands where the boundaries am doubtfid, and there it 
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may be thrown into the one scale or the other as a circum- 
stance. 

On the other hand, it was contended that whatever may 
be the effect of Leggat's grant to pass the title of the lands, 
it actually runs across Swain's patent in the manner before 
described. To prove this, reliance is placed on the course 
and distance, the immense disparity between the quantity 
called for and that lying between Swain's and the river; that 
by stopping at Swain's front on the river line, and running 
Leggat's next course and distance, his lands are thrown one- 
half or more into the river, and the residue on the opposite 
side. Now a greater part of the above are questions of fact, 
and which the Court cannot decide on. I t  was the province 
of the Jury  to do so; and if some be rules of law and some 
of fact, the decision belongs to the J u r y  under the superin- 
tendence of the Court as regards the law, and the compe- 
tency and relevancy of the evidence. I n  fact, boundary is 
a question of fact, at least of law and fact combined, and for 
the decision of the Jury  and not of the Court. 

But if the J u r y  were of opinion that Leggat's grant cov- 
ered the lands in dispute, the next question is, does the pos- 
session of eighteen years under it, give a right, Leggat know- 
ing at  the time he entered that Swain's patent covered the 
land? I assume it as a fact, that Leggat had notice of the 
bounds of Swain's pstmt,  bccanse from his being a chain 
carrier, although it be a slight circumstance, the 
J u r y  might infer that he had such notice, and the (545) 
Court very properly: left that circumstance to them. 

I,egg.at is very clearly within the words of the statute of 
limitations, even with the addition that there must be colour 
of title, if the J u r y  believed his grant covers the land. He 
has had a possession for more than seven years, under a 
grant purporting to convey the lands to him, and which 
would have been operative but that the grantor had before 
parted with his interest. Whether he knew or not of any 
other title, the Legislature which passed the act of 1715, did 
not seem to consider material. The words are general, not 
in favour of those possessors who did not know of any other 
title. I would say that the law, as so construed, is politic 
and wise. On the one hand, it may be said, that no mala 
fids possessor should acquire a right, no matter how long his 
possession may have continued. Yet as par01 evidence must 
be gone into for the purpose of proving the rnala fides, and 
it being a thing dependent on a knowledge in the possessor, 
a thing which may be drawn upon him by perjury without 
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a possibility of contradiction, the object of passing the act 
would be frustrated, it would tend to render title insecure.' 
To discourage new settlements and improvements, particu- 
Early of a lasting kind, in which all countries are much inter- 
ested, and more especially a new one, as ours was then and 
even now, would in a great degree repeal the act; and if it 
did not, it wodd damp the spirit of enterprise and improve- 
ment, which it was the intention of the Legislature to cher- 
ish and protect. But for us, as mere expounders of the law, 
it is sufficient to say, that there is no such e;xception in the 
words of the act; nor is there in the act anything which 
authorises us to say that the Legislature meant otherwise 
than as they have plainly expressed themselves on the sub- 
ject now under consideration. Believing, therefore that the 
Jury were misdirected on this point, the rule for a new trial 
must be made absolute. 

Cited: Tate v. Greenlee, post, 557; Proctor v. Pool, 15 N. 0;. 
374; Bellc v. Love, 18 N.  C., 73; McConnell v. McConnell, 64 
K. C., 344; Thornburg v. Masten, 88 N.  C., 296; Cox v. Cox, 
91 N.  C., 263 ; Harrell v. Butler, 92 N. C., 23; Scull v. Pruden, 
Ib., 174; Ellington, v. Ellington, 103 N. C., 58 ; Brown v. House, 
118 N.  C., 884; Higdm v. Rice, 119 N. C., 640; Smathers v. 
@ilrner, 126 N.  C., H0. 

(546) 

Ben on Demise of JOHN THOMPSON v. PHILEMON HODGES. 

From Cumberland. 

In ejectment for lands purchased at a Sheriff's sale under execution, 
the Plaintiff need shew as against the Defendant in execution 
only, 1st. a judgment; 2d. an execution, giving to the Sheriff 
authority to sell; and 3d. the Sheriff's deed. 

If, therefore, in the Sheriff's deed, there be a mistake in reciting the 
judgment, or the execution, or the return endorsed on the execu- 
tion, it is immaterial, if it appear that there was n judgment, 
and an execution issued thereon, giving to the Sheriff authority 
to sell. 

The lessor of the Plaintiff claimed the land in question 
under a deed made to him by the Sheriff of CUMBERLAND 
eounty. He gave in evidence a judgment obtained at De- 
eamber term, 1809, of Cumberland County Court, by Dew 
and Barnes against the Defendant and an execution tested 
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of March term, 1810, on which was indorsed the following 
return, viz. "Levied on 640 acres of land, the upper side 
of Little River, the land where P. Hodges lives, about 2000 . 
acres, and not sold, by direction of the Plaintiffs." He then 
gave in evidence a writ of venditioni exponas, issued in the 
same case, commanding the Sheriff to sell the lands levied 
on. This writ was tested of June Term, 1810, and the Sheriff 
had returned on it, that after advertising the lands, he had 
sold them at the court-house 'on the first day of September, 

.when James Atkins became the purchaser. The Sherif's 
deed was dated 30 April, 1810, and was made to James Atkins 
and John Thames. I t  recited a judgment in favor of Dew and 
Barnes, against Philemon Hodges and his securities, and an 
execution issued in pursuance of said judgment, authorizing 
said sale. I t  then recited that James Atkins and John Thames 
became the purchasers at the sale made by the Sheriff, at a 
price different from that set forth in the Sheriff's return on 
the writ of venditioni exponas. 

The Court was of opinion, that the Plaintiff could 
not recover, because he had not produced in evidence (547) 
the judgment and execution recited in the Sheriff's 
deed, but had produced a judgment and execution against 
Philemon Hodges only; and because the Sheriff's deed was 
dated on 30 April, 1810, whereas it appeared by the Sheriff's 
return, that the lands were not sold till the first day of Septem- 
ber following; and lastly, because the return on the writ of 
venditioni exponas shewed that James Atkins became the pur- 
chaser at the sale, and not he and John Thames, and that the 
price at which Atkins purchased was different from that which 
the deed recited was paid by him and Thames. The Plaintiff 
submitted to a nonsuit, declaring that he was ready to prove 
that the land described in the declaration was included in the 
levy, sale, and Sheriff's deed, and had been conveyed by At- 
kins and Thames to hie lessor. A rule for a new trial was ob- 
tained ; which being discharged, the Plaintiff appealed. 

RY T H I ~  Cou~~.-This case comes within the principles 
which governed Smith v. Kelly, antg 807. The nonsuit must 
be set aside and a new trial granted. 

Cited: Davis a. Evaw, 27 N. C., 532; Lyerly v. Wheeler, 
33 N. C., 290. 
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JOHN GIBBONS AND WIFE et al. v. ANDREW DUNN e t  al. 

From Mecklenburg. 

Testator bequeaths a slave named Nell "to his wife during her 
natural life or widowhood," and in a subsequent clause of his 
will, he says, "I desire that the negro woman Nell shall become 
the property of my daughters, A. and B. at their mother's death, 
or at the time that my son Thomas arrives to sixteen years of 
age. If the widowhood of my wife should terminate before he? 
natural life, Nell shall remain in this place for the support of 
my children." 

The daughters are not entitled to Nell, until both events happen, 
to-wit, the death of the widow, and the arrival of Thomas to 
the age of sixteen; and the Court will construe the word o r  
conjunctively, to effectuate the testator's intention. 

The question in this case arose out of the will of Thomas 
Dunn, deceased. I n  the first clause of his will, he bequeathed 
"a negro woman named Nell and her child Esther, to his 
wife, during her natural life or widowhood;" and in a subse- 
quent clause, he bequeathed as follows ; "I desire that the 
negro wonian Nell before mentioned, shall become the prop- 
erty of Jane Gibbons and Betsy Spratt, at  their mother's 
(the testator's wife's) death, or at  the time that my son Thomas 
arrives to sixteen years of age; and her increase, if any, be- 
fore that time, to be equally divided among the rest of my 
children. And be it understood that i t  is my will, that if 
the widowhood of my wife should terminate before her natu- 
ral life, the above named negro Nell shall remain in this 
place for the support of my children who may live here." 
The son Thomas having arrived at the age of sixteen years, 
Jane Gibbons and Betsy Spratt, with their husbands, claimed 
Nell and her children born after Thomas' arrival to the age 
of sixteen years; and filed a petition against the executors of 
the testator, praying that they might be decreed to deliver 
the negroes to them. The executors filed their answer, and 

therein insisted that the true intent and meaning of 
(549) the testator, as to the negro woman Nell, was, that 

she should not go over to the petitioners until both 
of the events named in the will, to-wit, the death of the widow 
and arrival of Thomas to the age of sixteen years, should 
happen; and that the widow was still alive. The Court was 
of this opinion, and dismissed the petition. The petitioners 
appealed to this Court. 
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HALL, Judge: I n  the first clause of the will, relative to 
the negro Nell, the testator gives her to Mary his widow, 
duping her widowhood or natural life; in the next clause 
wherein he speaks of her, he does not say expressly, how 
long she shall remain where he lived, but no doubt he meant 
until Thomas should attain the age of sixteen years. If, 
however, the mother's widowhood had not expired when 
Thomas arrived to the age of 16 years, she stood in as much 
need of Nell's services for support as before. I n  such event, 
the testator made no provision for the support of his child- 
ren out of her services, because he no doubt expected that 
the mother, who was to have a maintenance out of the pro- 
duce of the plantation where he lived, and the children 
would live together. I t  seems to me, that considering the 
first clause where the negro Nell is given to the widow dur- 
ing her natural life or widowhood, with the latter clause, 
the true construction is, that she ehould belong to the widow 
during her life or widowhood, but that after her death, or 
after the termination of her widowhood, provided his son 
Thomas should have attained the age of sixteen years, she 
should become the property of his daughters, Jane Gibbons 
and Betsy Spratt. The petition must be dismissed with costs. 

TAYLOR, Chief Justice: From a consideration of all the 
parts of this will, it appears satisfactorily to my mind, that 
the testator did not intend that Nell should become the 
property of his married daughters, until after the happening 
of two events, to-wit, the death of his wife, and the 
arrival of his son Thomas to the age of sixteen years. (550) 
His wife was to be supported out of the plantation, 
as long as she lived or remained a widow, and Nell was to 
assist in procuring that support. ' If his wife married again, 
Nell was still to continue on the plantation, to work for the 
children who should live there; and this would be necessary, 
at least until Thomas arrived at sixteen, when the testator 
calculated he might be better able to take care of himself. 
He could not intend, that his wife, remaining single, should 
be deprived of such assistance as Nell might afford her, as 
soon as Thomas reached sixteen; nor that Thomas and the 
others living on the plantation should lose the services of 
Nell in the event of. the death of their mother before that 
period. She might have died immediately after the death 
of the testator, when Thomas was of very tender years. The 
difierent parts of the will are to be reconciled, and the mani- 
fest intent of the testator effectuated, and by reading the 
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word "or" conjunctively, as if "and" had been written which it 
is allowable to do, according 'to the cases collected in  2 New 
Rep., 38. I am of opinion the petition should be dismissed. 

HENDERSON, Judge, concurred. 

Cited:  8. c. 18 N. C., 448. 

(661) 
Den on demise of JAMES ORBISON v. GEORGE MORRISON. 

From Iredell. 
Questions of boundary, like all other questions of fact, depend on 

their own aarticular circumstances. where every shade of evi- 
dence, and 'every the most minute circumstances produces its 
effect. The artificial rules respecting boundary are intended 
only as guides in the application of circumstances, and not as 
fixed laws. to be annlied intliscriminatelv to a11 cases. The inius- 
tice complained oE -in our boundary decisions, has been 
by considering these artificial rules, not as mere guides, but as 
fixed laws, and applying them indiscriminately to all cases, 
whether they fit them or not. 

It is the province of the Court to expound to the Jury the law con- 
nected with the facts under discussion, but not t o  express an 
opinion on the facts. If, therefore, the Court express an opinion 
on the facts, a new trial will be awarded. 

The grant under which the lessor of the Plaintiff claimed 
the lands, was issued in 1779, and described them as adjoin- 
ing the lands of Nesbit, King and M'Korkle. The beginning , 
corner was a post oak on Nesbit's line; thence along his 
line I98 poles to his corner, a pine; thence south 260 poles 
to a post oak; thence east to a white oak; thence north, &c. 
A south course from the pine corner runs directly across 
Nesbit's tract of land, a distance of 180 poles, and extends 
thence 80 poles to King and M'Korkle's line. 

Nesbit's line from the pine corner runs south 30 degrees east 
190 poles to a Hickory; and if this course be continued to King 
and M'Korkle's line, it will pass to the east of the field of which 
the Defendant has possession. The Defendant contended 
that the lessor of the Plaintiff was bound to pursue this 
course, and that the law would not permit him to run across. 
Nesbit's land, and extend his line beyond it, nor to turn 
from Nesbit's corner Hickory, west along Nesbit's line, to a 
point where a line drawn from Nesbit's corner pine wouk? 
cross it, and thence south to King and M'Korkles' line; and: 
if the law be in his favor on this point, he was not .guilty of 
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OBBIBON v. MOBRIBON. 

the trespass and ejectment charged in the declaration. The 
Court adjudged this point against the Defendant. 

The Defendant then alleged that he had been 
seven years and more in the actual podsession of the ( 5 5 2 )  
lands, claiming th&m adversely and under cover of 
title; and he offered in evidence two grants from the State, 
one bearing date in 1801, which covered part of the lands 
claimed by the lessor of the Plaintiff, and another bearing 
date in 1809, for other parts of said lands adjoining those 
covered by the grant of 1801. The following diagram shews 
the boundaries called for in all the grants mentioned in the 
case, and also shews Nesbit's lines and King and M'Korkle's 
line : 
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A. B. C. D. are"the" bowdaries of Nesbit's tract. 
(553) G. F. is King and M'KoEkle's line. 

A. B. E. F. P. S. P. Vc are the boundaries called for in the 
grant to Orbison. 

D. C. H. G. F. E. are' the  bmundaries called for in the grant to 
M'Koy, issued in 1801. 

B. C. H. F. N. are the botlIl&aim called for in the grant to M'Koy, 
lasued in 1809. 

B. I. is the line which rum1 across Nesbit's tract of land. 

When the surveys were ma& for the grants which Dcfend- 
ant offered as colour of titfe, no lines nor courses were 
marked; each gpant called' eitlier for the corners and lines 
of old surveys, or for course and distance to stakes. These 
grants were not registered7 until after the expiration of seven 
years or more from thb time Defendant took possession, nor 
llntil within a year or two before the trial of this suit; nor 
was i t  known until' aljowt the time said grants were regis- 
t e~ed ,  that they were ih existence. 

The Defendant, abolnt ten years ago, erected a house near 
the south line of the two tracts covered by the said grants, 
the same being also the line of King and M'Korkle. The 
Defendant took possession of the house, and has lived in it 
ever since, as tenant to i\il'Koy, the grantee. He  had cleared 
a field containing about fourteen acres, part on the tract cov- 
ered by the grant of 1809, and part on that covered by the 
grant of 1801. 

Five years before the institution of this suit, the lessor of 
the plaintiff, who had been living on the northern part of 
the tract covered by his grant, for twenty years and more, 
employed a processioner, and with the processioner, entered 
upon the lands in dispute, claiming them as his own, and 
had the boundaries of his tract processioned, as the act of 
Assembly directs. The Defendant and his lessor, M'Koy, 
were with him during great part of this survey, and during 
the survey of that part of King and M'Korkle's line, which 
Morrison's field adjoins. 

The Defendant entered into the common rule, and d e  
fended as to all the lands covered by the grants of 1801 and 

1809, and which were covered by the grant to the 
(554) lessor of the Plaintiff; and insisted that his posses- 

sion, for more than seven years, under the colour of 
title which he had offered in evidence, had barred the right 
of entry of the lessor of the Plaintiff, not only as to the 
lands included in  his, the Defendant's fence, but as to all 
the lands in dispute. 
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The Court charged the Jury, that the possession which is 
to bar the right of entry, must be an actual poss~ssion of at 
least part of the lands covered by the colour of title under 
which the possession is held; that this possession must be 
accompanied with a claim, notorious in the neighborhood, 
to the boundaries called for in the colour of title: that the 
law required title to accompany possession, in order to shew 
the extent of the possessor's claim; and that it was neces- 
sary not only that the possessor should make known his 
colour of title for the space of seven years, but should also 
make known during the same time, the boundaries therein 
called for: this he might do, either by shewkg his deed or 
grant to his neighbours, and pointing out his lines, or  by 
registering his deed or grant, and giving notice that he 
held under it. That in this case, the Defendant had done 
neither: his possession was known to the neighborhood, it 
was true; but he had given no notice that he claimed the 
possession,under colour of title, nor had he made known the 
boundaries to which he claimed, and to which he wished his 
colour of title to avail him: that. therefore. his ~ossession 
had not barred the right of entry bf the lessor of [he Plain- 
tiff, even as to the lands included in his fence. 

The Court also charged, that the entry upon the lands and 
survey of the boundaries made by the lessor of the Plaintiff 
five years before, had defeated the Defendant's possession, so 
that no bar had been created. 

The jury gave a verdict for the Plaintiff. A rule for a 
new trial was obtained, and it being discharged, the Defend- 
ant appealed. 

HENDERSON, Judge: I t  is the province of the Court 
to expound to the Jury the law connected with the facts (555) 
under discussion, but not to express an opinion on the 
facts, much less to decide them. The boundaries of deeds and 
grants are questions of fact, or at least, of law and facts com- 
bined, and belong exclusively to the Jury. I t  was an error 
therefore in the Judge to undertake to decide that the second 
line of the lessor of the Plaintiff's patent run from B. to I : 
and if it was a conclusion of law drawn from the facts, i t  
doe6 not appear that even those subordinate facts were either 
admitted or found by the Jury. Besides, were we here to act 
the part of the Judge below, we have not the evidence which 
the case no doubt affords. I t  is not shewn whether there are 
marked trees from B. to I. and if there be, at what time and 
on what account made; whether they correspond with the date 
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of Orbison's deed, whether there is a post oak marked as a 
corner at I. its date, &c. whethelr there are marked trees be- 
tween I. and H. whether there are marked trees on the dot- 
ted line from C to where i t  intersects M'Korkle's line, whether 
there is a post oak marked at its intersection, and whether 
Nesbit's line B. C. was openly and notoriously known in the 
neighborhood, when Orbison obtained his grant, or if it had 
only that notoriety which ordinary wood lines have. All 
these are facts bearing on the question, "how does Orbison's 
second line run?" which we have no means of knowing, and 
which the Judge beldw, and of course we, have no right to 
pass on. I t  is by an adherence to these artificial mles found 
in  our books, and considering them as fixed laws, and ap- 
plying them indiscriminately to all cases, whether they fit 
them or not, that such monstrous injustice has been done in 
our boundary decisions; at  many times embracing several 
thousand acres, when only a few hundred were contemplated 
by the parties. The fact is, that questions of boundary, like 
all other questions of fact, depend each on their own particu- 

lar circumstances, where every shade of evidence, and 
(556) every the most minute circumstance, produces its 

effect; and we might almost as well attempt to lay 
d& rules of presumption to guide the conscience of a Jury, 
as rules by which boundary shall be ascertained. The sole 
question is, where do the lines called for in the deed or pat- 
ent, actually run? I am f a r  from saying that I, as a Juror, 
would have decided even from the evidence appearing upon 
the case that is sent here, differently from what the Judge 
did; but I think he had no right to decide at all-The rule 
for a new trial must be mads absolute. 

Cited: Tate v. Greenlee, post. 566;  Becton. v. Chestwt ,  20 
N. C., 482; Brown v. House, 118 N .  C., 884. 

Den dn the Demise of WILLIAM TATE'S HEIRS v. EPHRAIM 
GREENLEE. 

From Burke. 

Boundary is a question of fact, or of law and fact combined, and 
proper'only for the decision of the Jury. 'If the presiding Judge 
in his charge to  the Jury intimate an opinion as to the fact, it 
is a good ground for a new trial; for the act of 1796, GI?. 4; 
declares, "that it shaflmt be Lawful Ear any Judge i m d e ~ ~ g  
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a charge to the Jury, to give an opinion whether a fact is fully 
or sufficiently proved, such matter being the true office and. 
province of the Jury." 

The Defendant claimed title to the land in question, under 
an older grant than that under which the Plaintiff claimed; 
and the question between the parties arose from the bounda- 
ries called for in the Defendant's grant. This grant called" 
for six hundred and forty acres, "lying in the county of 
Burke, on the waters of Silver Creek, bounded by laads of his 
own (Greenlee,) John Bowman, John Mackey and Job Mor- 
gan: beginning at Bowman's south east cor'ner black oak, 
thence with Mackey's land south 23 degrees east 354 poles to a 
post oak on the side of a ridge, thence east 230 poles to a pine 
on the side of the road leading from Burke to Broad river, 
thence north 68 degrees west 89 poles to Morgan's corner black 
oak, thence north 18 degrees east 92 poles to a stake, 
thence west 295 poles to a stake, on Bowman's line, 
thence south 46 poles to the beginning." The question (557) 
was where the fifth line should terminate? If  it termi- 
nate at the distance called for in the grant, no part of this. 
tract will adjoin other lnnds of the Defendant (Greenlee,) 
nor will any part of the lands claimed by the lessors of the 
Plaintiff be covered by the Defendant's grant. I f  the fifth 
line be extended a considerable distance, beyond that called for- 
in the grant, it will reach a tract of land belonging to the De- 
fendant, and the Defendant's grant will cover the lands claimed' ' 

by the lessors of the Plaintiff. 
The Court charged the Jury, that the fifth line terminated at 

the end of the distance oalled for in the grant. A verdict was 
found for the Plaintiff; and a rule for a new trial being ob- 
tained, and on argument discharged, the Defendant appealed. 

HENDERSON, Judge: From the case it appears that the Judge 
charged the Jury that the fifth line of the Defendant's grant 
terminated at the end of the distance. From viewing the grant 
and the plat only, it is quite probable that we as Jurors would' 
arrive at the same conclusion. But, as has been frequently 
said during the present term, boundary is a question of fact, or 
of law and fact combined, and proper only for the decision of 
the Jury. For the purpose of giving the decision of the ques- 
tion to the proper tribunal, there must be a new trial. Re& 
dick v. Leggat, ante 539, and Orbison v. Morrison, ante 551 
Cherry v. SZde, ante 82, contain a more full view of the prim- 
ciples which govern the Court in this case. 

Cited: Brown v. House, 118 N.  C., 884. 
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Den on Demise of JOHN STEVENSON v. JONATHAN H. JACOCKS. 

Although the validity of an executory devise is to be tested, not by 
the event, but by the words which tie up the happening of the 
event, so that if the event happen at all, it must be within the 
prescribed time: yet, to claim under such devise, it must be 
shewn that the contingency has happened within the period 
prescribed, o r  as the testator directed. Therefore, 

Where a testator directed, that upon the failure of the issue of his 
two sons, parts of the lands devised to them should be rented- 
out for the benefit of his daughter during life, and after her 
death to her children, and another part of the lands at the 
same time to pass to I. S. If the limitation to I. S, be deemed 
good, yet he cannot recover the lands, without shewing that the 
issue of the sons had failed in the life time of the daughter. 

This was a special verdict, in which the J u r y  found; that 
'Thomas Stevenson, being seised and possessed of the lands 
in dispute, by his last will duly executed to pass his real 
estates, devised as follows: "I give and bequeath unto my 
son, William Stevenson, the land and plantation whereon I 
now live, called Stevenson's Point, containing four hundred 
acres, more or less, reserving the tract lent to my wife during 
her life. I also give to my son William the land I bouqht 
from the executors of William Humphreys, deceased; also 
fifty-three acres of land on the west side of Duck Creek; re- 
serving and excepting nevertheless, and it is the true intent 
and meaning of this my last ~vill, that in case the child 
which my wife Elizabeth is now pregnaant with should be 
a male, my will and desire is, that the part of my land and 

plantation which is lent to my wife during her life 
(559) as aforesaid, should descend at the death of my wife 

to the same child she is now pregnant with, in case 
it  should be a male, to him and his heirs forever. Further 
i t  is my will and desire, that in case of the death of my son 
William, or the death of the child which my wife is now 
pregnant with, if a male, my will and desire is, that the sur- 
vivor shall have the whole of the estate mentioned herein to 
them both, if either should die without lawful issue. But 
in case of the death of them both without lawful issue. then 
it is my will and desire that John Stevenson, son of Hugh 
Stevenson, should have that part of my land, which was my 
mother's dower; and the other part of my said land to be 
rented out annually for the benefit of my daughter Polly 

S t -  lenson during her natural life; and in cas she, my said 
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daughter Polly, should have lawful issue, my will is, that 
such lawful issue should have and enjoy the said land for- 
ever; but in case my said daughter Polly should die without 
lawful issue, then my will is, that the said land shall be. 
rented out annually, and the money arising therefrom be- 
equally divided among the sons of my sister Parthena 
Wyatt." That Thomas Stevenson died in 1801; that Wil- 
liam Stevenson, the devisee, died in 1806, intestate and with- 
out issue; that the child with which the testator's wife was.. 
pregnant at the time of making the will, was aftemards: 
born a female, and is the wife of the Defendant, Jonathan 
Jacocks; that she is the sole heir at law of Thomas Steven-. 
son, the testator, and also of William Stevengon, the devisee; 
that John Stevenson, the devisee named in the will, is the, 
lessor of the Plaintiff; that the premises claimed by him in 
this suit are the same devised to him, being a part of those 
devised to William in the first recited clause. 

The Jury having prayed the advice of the Court, judgment 
was given for the Plaintiff, and the Defendant appealed. 

HENDERSON, Judge : The words dying without issue, 
by a long course of Judicial interpretation, means, (560) 
per se, an indefinite failure of issue, and a limitation 
thereon is void as an excutory devise; but if, from expressions 
in the will, i t  appeared to be the testator's intent to tie up 
the contingency to the period allowed by law, to-wit, a life or 
lives in being, and twenty-one years and nine months thelreafter, 
to wait for the full age of a posthumus child, those indefinite 
words have been restricted by such expressions, and the devise 
over held good. I n  this case, upon the failure of the issue of 
William, and the child of which his wife was pregnant at the 
date of his will, part of the lands given to them were to be 
rented out for the benefit of his daughter during life, and 
after her death, to her children; the other lands at the same 
time to pass to the lessor of the Plaintiff. This, it was alleged, 
tied up the contingency to the prescribed period; for, it is said, 
if the devise take effect at all, it must be during the life of '  
the daughter. Allowing this argument to be sound, and the 
devise oyer good, (which in this case may be very much 
doubted,) the Plaintiff cannot recover, for want of" shewing 
that the issue of the sons failed during the Iife of the daughter; 
for i t  is by tyeing up the devise over, so as to take effect in ,  
her life time, that it can be held good. I t  must be read thus 
to make it good, "And if my two sons should die without 
issue living, my daughter Polly," then, kc. for although it, 
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be true, that the validity of the devise is to be tested, not by 
the event, but must be tied up by the words of the will, so 
that if it happen at all, it must be within the prescribed time, 
yet to claim under it, it must most assuredly be shewn, that 
the contingency has happened within the period prescribed, 

-or as the testator has directed. I n  this case it not appearing 
that the issue of William failed during the life of Polly, (for 
i t  is not found, whether she be dead or alive) the lessor of 
the Plaintiff has not shewn any title. 

I t  is taken for granted, that this will was made 
(561) since 1784, when the act passed converting estates 

tail into estates in fee, by the operation of which act, 
J o h n  Stevenson, the lessor of the Plaintiff, would have taken 
an estate in fee, and by which the case would be much more 
favourable for the Plaintiff; as then it would have appeared 
that the contingency happened within the period prescribed, 
and it is also a much stronger circumstance to tie up the 
indefinite failure of issue, as there is no ulterior limitation 
of the lands devised to him. 

The case of Jones v. h'paight was quoted at the Bar in the 
argument of this case; but its principles are not involved in 
this case. I t  was decided on great consideration, and with 
a full knowledge of all the decisions on the subject. I then 
entertained not a doubt of its correctness, and its accordance 
with the principles of English decisions. I have frequently 
since reflected on it, (for i t  was a little complained of) and 
have weighed it maturely since the argument in this case. 
My opinion of its correctness remains unshaken. 

The judgment of the Court below must be reversed, and 
judgment rendered for the Defendent. 

Cited: S. c. 8 N. C., 297. 

(662) 
Den on the several Demises of RICHARD JONES and TAMERLANE 

JONES v. RICHARD PUTNEY, Sen. 

From Northamptorz. 

Colour of title. A Sheriff's deed, which recites the execution under 
which the lands in dispute were sold, as having been tested and 
signed by the deputy clerk, shall enure as colour of title. For 
although the Constitution declares, that all writs shall bear 
teste and be signed by the clerks of tlie respective courts, yet a 
writ of execution is not necessarily void because it bears teste 
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and is signed by a deputy clerk; because the act of 1777, ch. 2, 
sec. 95, provides that in the event of the death of the principal 
clerk, the deputy shall sue out writs and other process. 

William Jones, 'being seised of the lands in dispute, made 
his last will, duly executed to pass his real estates, and 
therein devised as follows, "I lend unto my son Richard 
Jones, during his natural life, and during his wife' Sarah 
Jones's widowhood, all my lands lying on the north side of 
Burwell Gilliam's spring branch, and on the north side of 
the north prong of Canoe creek; and if the said Richard 
Jones should die without lawful issue, I give the above men- 
tioned tract of land unto my grandson, James Johnston, to 
hini and his heirs." The testator died in 1784, and Richard 
Jones, the devisee, took possession of the lands, and continued 
in possession until the summer of 1804, when Richard Putney, , 
junior, recovered a judgment against said Richard Jones, 
in Northampton County Court, for 173 18 4, and costs of 
suit; an execution was issued thereon, directed to the Sheriff 
of Northampton, commanding him that of the goods and 
chattels, lands and ,  tenements of said Richard Jones, he 
cause to be made the said debt and costs. This execution 
was levied on the lands in dispute, and at the sale, Richard 
Putney, senior, the Defendant, became the purchaser. The 
Sheriff executed to him a deed for the lands, and he entered 
and took possession, and hath retained possession ever since. 
Richard Jones, the devisee, died in 1812, intestate, 
and the lessors of the Plaintiff were h h  issue, and (563) 
only heirs at law. 

9 t  the time the execution issued, Eaton Haynes was the 
clerk of Northamgton County Court, and Richard W. Freear 
was his deputy. The execution was tested by Richard W. 
Freear, "deputy clerk," and signed by him as deputy clerk. 
The Sheriff's deed recited the execution as "tested by Rich- 
and W. Freear, deputy clerk." The questions made upon the 
trial of the case were, 1st. Whether Richard Jones took an 
estate for life, or in fee, under the will? and 2d. Whether, if 
he took an estate in fee, the title was divested out of him and 
vested in the Defendant, by virtue of his possession and the. 
colour of title accompanying it? The case was sent by oon- 
sent to this Court. 

Mordecai, for the Plaintiff. 

HALL AND MURPHEY, (who sat for Judge HENDERSON), 
Judges, declined giving any opinion upon the first question 
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made in this case. Upon the second question, they were of 
opinion that the Sheriff's deed to Putney was colour of title, 
and he having had seven years possession under it, the right of 
entry in the lessors of the Plaintiff was barred. 

TAYLOR, Chief-Justice: The questions arising in this case 
are, whether Richard Jones acquired a fee simple in the 
land under the will of his father, William Jones; and if he 
did, thrn whether the title was divested out of him and vested 
in  the Defendant by virtue of his possession and the colour 
of title accompanying it. I t  is impossible to read the will, and 
to doubt that the intention of the testator was to give to 
Richard Jones an estate for his life only. I t  is equally dear  
that he intended no benefit to be enjoyed under the devise 

to his grandson, James Johnson, as long as there 
(567) were any issue of of Richard Jones remaining. Thi9 

was the general intent, to which the other, the par- 
ticular intent, must give way, where it is impossible to recon- 
cile them. That cannot be done in this case, for the issue of 
Iiichard Jones can only take by a descendible a t a t e  beinq 
rested in their ancestor: and in giving this construction to 
the will, the Court do no more than the testator himself 
would probably have done, had he been aware that' his gen- 
eral object could not have been attained, without giving up 
his pal-ticular intent. I f  the issue were held to take by pur- 
chase, then, upon the death of one, his share would go over 
to James Johnsto3; which certainly was not intended by the 
testator. This consideration, when coupled with the act of 
1784, ch. 22, shews clearly that Richard Jones was tenant in 
fee simple of the land sued for. 

The objection made to the colour of titleeset up by the De- 
fendant is, that the Sheriff's deed recites the execution under 
which the land was sold, as having been signed by the dep- 
uty clerk, and being, therefore, void upon the face of it, could 
not enure as colour of title. One general ground, on which 
it has been held that a colour of title is necessary, where a 
party relies upon the statute of limitations is, that the act did 
not intend to protect those who knowingly took possession of 
'another's lands, and sought to acquire a title by continuing 
a trespasser for seven years. Whether that principle be cor- 
rect, or whether a person can in any case fortify his posses- 
sion by a colour of title, which purports on its face, that the 
alienor had no right to convey the land, I leave as questions 
to be settled as they arise. But I think it may be affirmed, 
without hazard, that a deed may operate as colour of title, 
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which dpes not nec~ssarily purport the want of authority in 
the seller to convey, or wliich may i n  tmrth be' cons 
with such an authority. A man purcha~ing at a She 
sale, under an execution issuing from his own judgment, may 
be thought pr ima  facie to have reasonable ground to believe 
that the Sheriff has a. right to sell; and this presump- 
tion ought to remain, a t *  least, until he is instructed (588) 
by the Sheriff's deed, that the authority to make the 
sale was void m d e r  all its circumstances. I f  any case can 
be stated, wherein the execution might be signed by the dep- 
uty clerk, it may be intended tha t .  the purchaser believed 
that case to have happened, when he received a deed from 
the Sheriff. I t  makes no difference, that it now appears to 
the Court, that such a case had not happened, for the enquiry 
turns not upon the fact, but upon the purchaser's belief. Such 
a case is provided for by Laws 1777, oh. 2, See. 95, and 
there is nothing to bring home to the purchaser, a knowledge 
that the principal clerk was alive at  the issuing of the execu- 
tion. This case, therefore, is not to be distinguished from 
that of a person, who enters upon the possession of land, be- 
lieving that he has a right to do so; and as he claims under 
a deed, which, for anything appearing to the contrary, an- 
nounced to him the rightful exercise of .an authority in the 
Sheriff to sell, i t  must amount to a colour of title. Upon 
both grounds, therefore, I think there ought to be judgment 
for the Defendant. 

, 
JAMES COWAN v. MOSES GREEN. (569)  

Brom Mecklenburg. 

A case being sent to this Court upon a particular point, and this 
Court uDon looking into the record discovering that there were 
other material points arising in the case and connected with its 
merits, declined deciding the point sent up, and awarded a new 
trial, that all the circumstances relating to the points discovered 
by this Court, might be examined in the Court below. 

In ah action of detinue for a slave, brought by a mortgagee against 
a purchaser from the mortgagor, a single question was submit. 
ted to this Court, to-wit, whether the mortgagor's possession 
of a slave, after the mortgage deed was executed, was fraudu- 
lent per se against-subsequent purchasers. The mortgage deed 
and bill of sale to the Defendant, a purchaser, formed part of 
the case, and the mortgage deed appeared not to have been reg- 
istered within fifty days from the time it was made, nor until 
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after the registration of the bill of sale to the Defendant. A 
new trial awarded, because the merits of the case were not dis- 
closed by the statement sent up. 

This was an action of detinue for a negro slave named 
Letty. Plea, general issue. The facts of the case were, that 
McBryde being the owner of the negro slave Letty, conveyed 
her with others to t'he Plaintiff Cowan, in mortgage, to se- 
cure a debt which he owed to the Plaintiff. The convey- 
ance was made on 1 August, 1814, and McBryde con- 
tinued in possession of the slaves, using them as his own 
for a few months, when he sold three of them, for the pur- 
pose of raising money to discharge part of the debt due to the 
Plaintiff. This sale was made with the knowledge and con- 
-sent of the Plaintiff, who, to that end, was consulted both by 
the purchaser and McBryde. The other slaves remained in 
McBryde7s possession until the year 1815, when he sold and 
$conveyed Letty to the D~fendant, for a full and valuable con- 
sideration paid to him. I t  was contended on behalf of the 
Defendant, that the possession of the slaves by McBryde 
-after his conveyance to the Plaintiff (it not being set fo&h in 
the conveyance that McBryde was to continue in possassion) 

was fraudulent in law as to a subsequent purchaser, 
(5'70) and therefore' the conveyance to the Plaintiff was 

void as against the Defendant. I t  was further con- 
-tended that if such conveyance was not fraudulent per se, 
.yet the Jury ought to find it to be fraudulent, because the 
Plaintiff had suffered McBryde not only to continue in pos- 
session of the slaves, but also to use and dispose of them as 
his own. The presiding Judge reserved the first point, and 
left the second to the Jury, who found for the Plaintiff, sub- 
ject to the opinion of the Court upon the first point. 

Upon this statement of facts, t'he case was sent to this Court, 
and the mortgage deed to the Plaintiff and the bill of sale 
to the Defendant, formed part of the case. U ~ o n  looking 
'into the case here, i t  was observed that the mortgage deed 
to Cowan, the Plaintiff, had not been registered within fifty 
days after its execution, nor until after the registration of 
the deed to the Defendant. And this Court, being of opin- 
ion that these facts, and the circumstances connected with 
them, ought to have been taken into consideration in decid- 
'ing the case, awarded a new trial. 

TAYLOR, Chief Justice: The case sent up refers to the 
'Court a single question, whether McBryde's possession of the 
.slaves makes the deed fraudulent and void? If it be decided 
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that it does not, judgment is to be entered for the Plaintiff. 
But upon looking into the deeds transmitted with the case it 
will appear that there; is a still more important enquiry; for 
the mortgage deed to Cowan was not registered within fifty 
days from the time it was made, nor until after the registra- 
tion of the deed to the defendant. I f ,  by this, the Plaintiff has 
lost his priority, the title of the slave is not in him. So, that 
the merits of the case are not disclosed by the statwent. I t  is 
therefore proper that there should be a new trial, for the 
purpose of bringing forward those other ciroumstances which 
relate to the title. 

THE STATE v. JOHN ARRINGTON. (571) 

From Buncombe. 

When a Jury returns an informal or insensible verdict, or one that 
is not responsive to the issues submitted, they may be directed 
by the Court to reconsider it; but in no other case. 

Therefore, where upon the trial of an indictment for felony and 
horse-stealing, the Jury returned for their verdict "that the 
prisoner was not guilty of the felony and horse-stealing, but 
guilty of a trespass," and the Court desired them to reconsider 
their verdict, and say."guilty or not guilty, and no more," and 
the Jury thereupon retired, and returned a verdict of "guilty," 
generally, this Court ordered the flrst finding of the Jury to be 
recorded as their verdict, and the prisoner to be discharged. 

Wherever a prisoner, either in terms or effect, is acquitted by the 
Jury, the verdict as returned should be recorded. 

The indictment charged, "that John Arrington, late of the 
county of Buncombe, on the first day of October, in the year 
of our Lord one thousand eight hundred and eighteen, with 
force and arms, in the county of Buncombe aforesaid, one 
sorrel mare of the value of five pounds, of the goods and 
chattels of James Peck, then and there found, did fdoniously . 
steal, take and lead away, contrary to the statutes in that 
case made and provided, and against the peace and dignity 
of the State." The Defendant pleaded "not guilty," and the 
Jury, having heard the evidence, retired for a short time, 
when they returned into Court, and being asked whether 
they were agreed in their verdict, they answered "yea;" and 
being asked "whether they found the prisoner at the bar 
guilty of the felony and horse-stealing charged in the8 bill of 
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indictment, or not guilty," they answered, that "they found 
him not guilty of the felony add horse-stealing, but guilty of 
a trespass." Whereupon the Court directed thelm to retire 
and reconsider the case, and return a verdict of guilty or not 
guilty, in manner and form as charged in the indictment, 

and no more. The Jury reltired, and, after a few 
(572) minutes, returned their verdict, finding the Defend- 

ant guilty of the felony and horsedealing charged 
in the indictment. 

A11 these facts were spread upon the, record, and the De- 
fendant's counsel insisted that the first finding of the Jury 
was to be taken as their verdict, and, by that, the Defendant 
was acquitted. The Court was of a different opinion, and 
directed the Defendant to be whipped, as the act of Assem- 
bly directs. The Defendant appealed to this Court, and the 
judgment of the Court below was reversed, and the Defend- 
ant discharged. 

HENDERSON, Judge: When a Jury returns with an in- 
formal or insensible verdict, or one that is not responsible to 
the issues submitted, they may be directed by the Court to 
reconsider i t :  but not where the verdict is not of such de- 
scription. The verdict offered in this case was a plain and 
explicit response upon the issue submitted, and the addition, 
of the Defendant's having been guilty of a trespass, did not 
vitiate it. I t  was a matter of subsequent consideration with 
the Court what should be the judgment. The verdict first 
offered will be recorded nunc pro tunc, and judgment entered 
for the Defendant. For although any larceny imports a tak- 
ing without the consent of the owner, and of course a tres- 
pass, yet that taking does not necessarily import a taking 
with vlolencs, so as to render it indictable. The offense 
found is not within the charge; the record must therefore be 
amended, and judgment of acquittal be entered. 

TAYLOR, Chief-Justiw: The verdict first brought in by 
the Jury was, "Not guilty of the felony and horse-stealing, 
but guilty of a trespass." Had this verdict been so recorded, 
the judgment would have been arrested; the rule being, that 
a Defendant cannot be found gilty of a misdemeanor, on 
an indictment for felony. The, verdict actually found would 

then have had the effect of an acquittal. I t  is laid 
(573) down in ancient books of authority, that if the Jury, 

through mistake or evident partiality, deliver an 
improper verdict, the Court may, before it is recorded, desire 
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them to reconsider it ; and a case is quoted with approba- 
tion, in Plowden 211, b. where, in a writ of conspiracy against 
two, the, Jury found one guilty, and the other not guilty; 
and the Judge told the Jury that their verdict was contra- 
dictory, and that if one was not guilty, the other was not, in 
a charge of conspiracy; and that they had better reconsider 
their verdict. The Jury accordingl'y retired and afterwards 
returned and found both guilty. Some of the harsh rules 
of the Common Law, in relation to criminal trials, have been 
gradually softened by the improved spirit of the times; and 
this, among others, is relaxed in modern practice, where the 
Jury  bring in a verdict of dcquittal. It is considered as bear- 
ing too hard on the prisoner, and is seldom practiced, Hawk. 
ch. 47, see. 11, 12. I think this oourse of proceeding is fit 
to be imitated here, whenever a prisoner, either in terms or 
effect, is acquitted by the Jury, and that in all such cases 
the verdict should be recorded: although I am persuaded 
that they were desired to reconsider their verdict in this case, 
with the purest intention, and solely with a view that they 
might correct the mistake they had committed. The ver- 
dict first returned ought to have been recorded; and it ought 
to be done now, valeat quantum vdere potest. The effect will 
be the same as if a verdict of acquittal were recorded; but I 
think it most regular to put upon the record what the Jury 
have found. . I  Leach 12. 2 Strange 1137. 

Cited: X. v. Durham, 72 N. C., 449; 8. v. Hudson, 74 N. 
C., 247; S. 21. Whitaker, 89 N. C., 474; 8. v. Goldston, 103 
N. C., 326; X. v. Whitson, 111 N. C., 697; 8. v. Godwin, 138 
N. C., 586; 8. v. Whisenhant, 149 N. C., 518. 

, 

From Wilkes. 

In a charge of forswearing, unless it appear from the accompanying 
words, that a judicial forswearing was meant, the Plaintiff must 
shew upon the record, that the Defendant alluded to some par- 
ticular farswearing, which amounted to perjhry. 

Therefore, where the Plaintiff charged in his Declaration, that the 
. Defendant said of him, "He swore a lie, and I can prove it," and 

there was no colloquium set forth of any judicial proceeding, 
the Plaintiff was nonsuited. 
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This was an action on the case, for slanderous words 
spoken of the Plaintiff. The declaration charged, that 
"Whereas, Francis Browne is a good, true, honest, just and 
faithful citizen of this State, and as such hath always be- 
haved and conducted himself, and until the committing of 
the several grievances by the said William Dula, herehaf- 
ter mentione'd, was always reputed, esteemed and accepted, 
by and amongst all his neighbors, and other good, worthy 
citizens of the State, to whom ha was in any wise known, to 
be a person of good name, fame and credit; and whereas he 
hath never been guilty, nor until the time of committing 
the several grievances by the said William Dula, herein- 
after mentioned, been suspected of being guilty of perjury 
or any other such crime, by means of which said premises, 
he hath deservedly obtained the good opinion and credit of 
all his neighbors, and other good and worthy citizens of this , 
State to whom he was in anywise known, to-wit, at Wilkes 
aforesaid; yet the said William Dula, well knowing the p r e  
mises, but greatly envying the happy state and condition of the 
said Francis Browne, and contriving and wickedly and mali- 
ciously intending to injure the said Francis Browne in his said 
good name, fame and credit, and to bring him into public 
scandal, infamy and disgrace, with and amongst all his neigh- 

bours and other good citizens of this State, and also 
(575) to cause him to be suspected and believed, by those 

neighbours and citizens, to be guilty of perjury, and 
that he had subjected himself to the pains and penalties, by 
the laws of this State, inflicted upon persons guilty of said 
crime, and to h r r a s s  and ruin the said Francis Browne, 
heretofore, to-wit, &c., then and there i n .  the presence and 
hearing of the said last mentioned citizen, falsely and ma- 
liciously spoke and published of and ooncerning the said 
Francis Browne, these false, scandalous, malicious and de- 
famatory words, that is to say, "He swore a l ie ,  and I cam 
prove it," meaning that the said Francis Browne had com- 
mitted wilful and*corrupt nerjury; by means of committing 
which said several grievances, &c." 

Upon the trial of the cause, the Plaintiff proved, that he 
and one James Allison were standing together in the street 
in Wilkesborough. The Defendant walked up, and ad- 
dressing himself to Allison, said, "You are a good man, and 
I like you; but that man (pointing to the Plaintiff) is a 
rascal, he swqre to a lie against me, and I can prove it." 
Allison was well acquainted with the Plaintiff and Deferid- 
ant, and had heard that upon the trial of an indictmeat 
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against Defendant in Wilkes Court, the Plaintiff had been- 
examined as a witness for the State, and the record of this 
prosecution was given in evidence. The Jury gave a ver- 
dict for the Plaintiff, subject to the opinion of the Court u p n  
the question, whether the words as laid in the declaration, - 
were actionyble. The Court was of opinion, that as the de- 
claration did not set forth any coIloquium to which the inu- 
endo could have reference, the wads as charged were not 
actionable ; and gave judgment accordingly. Tlie Plain tiff 
appealed. 

TAYLOR, Chief Justice: I t  is established by a long series of 
cases, that to say a man is forsworn, or that he has rakm a 
false oath, generally and without reference to some judic- 
ial proceeding, is not actionable; and the reason is, that (576) 
in the latter case a perjury is charged, for which, were 
the charge true, the party would be liable to be indicted and" 
punished; in the other, a breach of morality is imputed, of 
which the law does not take cognizance. Cro. Eliz., 429, 788, 
609, 720; 1 Com. Dig,; Tit. Action on the case for defama- 
tion ; 6 Mod. 200. 

I n  a charge of forswearing, unless from the .accompanyb 
ing words, i t  is clear that a judicial forswearing was meant, 
the Plaintiff must shew upon the record that the Defendant 
alluded to some particular forswearing which amounted to 
perjury. Thus, in a declaration for saying "A. B. being for- 
sworn, compounded the prosecution," no introduction o f  
extrinsic facts is necessary, since an indictable forswearing 

t must have been meant. But in declaring for the words; 
"He has forsworn himself in Leake Court," it is necessary to 
shew that Leake Court was one in which the offense of per- 
jury could have been committed. Actions of slander do not 
lie upon inference. 

I t  has been held, that to accuse another of having for- 
sworn himself, generally, is actionable, 2 Bals, 40; but i~ 
seems now perfectly settled that such an accnsatian is not 
actionable, unless it appear from the accompanying circurn- 
stances, to have meant such a forswearing as ,would consti- 
tute the offense of perjury. 4 Rep., 15; 6 Term, 691. 

Cited: Sluder v. Wilso.n, 32 N .  C., 93; Jones v. Jones, 46 N- 
C., 497; Mebane v. SeZlars, 48 N. O., 20'1; Sparr@w u. Bay- 
nard, 53 N. C., 196. 
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RIDEN v. FRION. 

From Craven. 

Whenever the statute of limitations is a bar to the recovery of one 
of the parties, it operates against the whole, because the dis- 
ability of one does not save the rights of the others. The 
statute protects the rights of those who are incompetent to pro. 
tect themselves; but where some of the parties are competent, 
they ought to take care of the interests of all, by prosecuting 
a, suit within time. 

This was an action of detinue for negro slaves, Lucy and 
her increase. Pleas, "general i ~ s u e  and statute of limita- 
tions." The case was, that Michwl Hyman bequeathed to 
his daughter, Eliza Riden, a negro g i d  named Lucy, during 
her natural life, and after her death, to her heirs forever." 
Eliza Riden died, leaving three children, the Plaintiffs in 
this suit. Two of these children had beon of full age more 
than three years after Defendant got possession of the 
negroes, claiming and holding them adversely: the third 
child was under the age of twenty-four years when this 
suit was commenced. The J u r y  found a verdict for the 
Plaintiffs, subject to the opinion of the Court upon the fol- 

' 

Iowing points: 1st. Whether the will of Michael Hyman 
gave a life estate to EIiza Riden, in negro Lucy, with a re- 
mainder to her chiIdren, the present Plaintiffs.; or an abso- 
Iute estate therein, so thpt upon her death, it accrued to her 
husband who survived her? 2d. Whether the disability of 
one of the Plaintiffs saved the rights of the Plaintiffs against 
the operation of the statute of limitations? 

TAYLOR, Chief Justice: I t  is not deemed necessary to decide 
the question of title arising upon the title, because the Court is 
elearly of opinion, that the law is  against the Plaintiffs upon 

the statute of limitations. Wherever the statute of limi- 
(578 )  tations is a bar to the recovery of one of the parties, in  

such action, it operates against the whole because the dis- 
ability of one does not save the rights of the others. The 
statate protects the rights of those who are incompetent to 
protect themsdves; but, where some of the parties are com- 
petent, they ought to take care of the interests of all, by 
prosecuting a suit within time. The words of the proviso 
relate only to the case where all of the Plaintiffs are under 
disability: ('that if any person or persons," &c., meaning 
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where ei ther  a single Plaintiff o r  several Plaintiffs a r e  under 
some of t h e  incapacities provided for .  

T h i s  i s  t h e  oonstruction which has  uniformly been made, 
whenever the  question h a s  occurred. 7 Cranch,  156; 4 T e r m  
516 ; 2 Taunton,  441. 

Cited: Davis v. Cooke, 10 N.  C., 611; McRee v. Alexander, 
12 N. C-, 323, 4;  Montgomery v. Wymns, 20 N. C. 671; Carn- 
eron v. Hicks, 141 N.  C., 35. 

-- 
(579) 

TREMBLE v. the Heirs of JAMES JONES, Deceased. 

From Hertford. 

Proceedings u.nder Laws 1784, ch. 11-Liability of he& upon 
obligation of ancestor. 

At common law, if the heir was sued upon the obligation of his an- 
cestor, i t  was necessary for him, in  order to prevent a general 
judgment against himself, to confess the action and shew the 
certainty of the land which he had by descent. If he pleaded a 
false plea, or judgment was given against him by default or by 
confession, or upon any other ground, and he failed to  shew 
the certainty of assets, the Plaintiff was entitled to judgment 
against him, and execution might issue against his other lands, 
or his goods, or his body. 

But  under Laws 1784, ch. 11, n o  judgment can be obtained against 
the heir, which in any respect can make him personally 
liable for the debt; the object of the act being to subject the 
lands of the debtor, which have descended to him. 

Laws 1789, ch. 39, makes the heir personally liable, where he has 
sold the  lands which have descended to him, befor'e action 
brought or process sued out against him; and liable, only for 

. the value of the land so sold. 
Under Laws, 1784, ch. 11, the heir may plead to a scire facias 

to  subject to  sale the lands descended, that  the executor or ad- 
ministrator had not fully administered, that the executor or 
administrator had suffered judgment to be recovered, by fraud, 
&c. But the plea, "that the lands descended had been sold to  
satisfy prior judgments," is totally immaterial; and although 
the Jury find i t  true, the Plaintiff is entitled to judgment of 
execution against the lands descended, as  if no plea had been 
pleaded. 

T h i s  was  a scire facias against  t h e  heirs of J a m e s  Jones, 
deceased, t o  subject t h e  lands d a c e n d e d  t o  t h e  payment  of 
t h e  Plaintiff's judgment. T h e  heirs  appeared a n d  pleaded 
t o  t h e  scire facias, ':that a l l  t h e  l ands  which h a d  descended 
to them f r o m  J a m e s  Jones, deceased, h a d  been sold t o  satisfy 
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prior judgments, and that they then held no lands by de- 
scent from the said James Jones, deceased." Upon this plea 
the Jury found for the heirs. Tremble, the Plaintiff, moved 
for a judgment and execution, notwithstanding the finding 

of the Jury, upon the ground that the issue and the 
(580) finding of the Jury thereupon were immaterial: and 

i t  was referred to this Court to decide whether the 
motion should be allowed. 

HALL, Judge: At Common Law, if the heir was sued upon 
the obligation of his ancestor, in  order to prevent a general 
judgment against himself, it was incumb~nt upan him to con- 
fess the action and shew the certainty of the land which he had 
by descent. If he pleaded "nothing by descent," or judgment 
was given against him by default or by confession, or upon 
any other ground whatsoever, without confessing or shewing 
the certainty of assets, the Plaintiff was entitled to judgment 
against him, and execution might issue against his other lmds, 
or his goods, or  his body, as it might for his own debt in case 
he had executed the obligation. Plow. 440. But the Plain- 
tiff was not compellable to take such a judgment; he might 
suggest that the heir had such and such lmds by descent, 
and pray execution thereof; otherwise he might have been a 
loser by taking a general judgment, because in that case he' 
would be entitled only to a moiety of the lands of the heir, 
and i t  might be that the heir had no other lands except those 
descended. 3 Baa. Ab. Qerbo, heir  and ancedar. H. 2 Roll. 
71, 72. 

But the present is a proceeding under Laws 1784, ch. 
11, which directs, that when a judgment has been obtained 
against the executors or administrators, and the plea of "fully 
administered" has bean foupd for them; befcwe taking out 
execution against the lands descended, 'the heirs shall be noti- 
fied by scdre'facias, to shew cause why execution should not 
issue against them ; and if judgment shall pass against the 
heir, execution shall issue against the lands of the deceased 
debtor in the hands of such heir. I t  is not contemplated by 
this act, that any judgment shall be obtained against the heir 
so that in any respect be shall be personally liable for the debt; 
the object is to subject the lands of the debtor, which have de- 

scended to him. He is personally liable only where he 
(581) has sold the lands which have descended to him before 

action brought or process sued out against him; and 
then, only for the value ofsthe lapd so sold, and this, by 
haws 1789, oh. 39. 'But that is not the present case. Here, 
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the Defendants admit that lands descended, but they do not 
shew in certainty, or describe what lands did descend. By 
not doing so, the Plaintiff would be entitled at  Common Law 
to a judgment against them personally; or agreeably to the 
authority in Bacon's Abridgment, before mentioned, h e  
might elect to take judgment against the lands descended. 
But under this act, he cannot take judgment against the 
heirs personally: he may take judgment against the lands 
descended, and if those lands have been sold under prior 
judgments and executions, the Plaintiff will p r o d  against 
them at his peril. Purchasers under such executions are 
not bound by the proceedings in this action, and the plea 
pleaded by the Defendants, is nothing more than a defence- 
for such purchasers, which they themselves will have an op- 
portunity of making successfully, if th6y be improperly mo- 
lested. Besides, there may be other lands descended than 
those which the Defendants may have proved on the trial 
were sold under former judgments and executions, which 
lands, the Plaintiff on the trial knew nothing of; and if the 
verdict found in favour of the Defendants be final and bind- 
ing, the Plaintiff is without remedy as to them. 

The Defendants have pleaded nothing which their inter- 
est as heirs required them to plead. If the plea were proper, 
they have not set forth in particular what lands have de- 
scended and were sold. This, if it appeared at all, could 
only have been shewn in evidence on the trial, which was 
not sufficient. The Plaintiff's case is not weakened, because 
he did not set forth and shew what lands particularly had 
descended to the Defendant. This was only necessary at 
;7oin~on Law, 10 enable the Sheriff to onqttin. \ ~ h i ~ t  their 
annual value was before they were deliwrcd u w r  to the 
Plaintiff. That is not the case here; our act of As- 
sembly does not direct the lands to be valued, but (582) 
to be sold. The heirs are at liberty to plead many 
pleas, when the scire facias is served on them, which, it' true, 
would prevent judgment from passing against them. They 
might plead that the executor or administrator had not fully 
administered, but had assets; that the judgment against Ihe 
executor or administrator was obtained by fraud, kc.: but 
the present plea pleaded by them cannot serve them 'rho. 
Plaintiff is therefore entitled to an execution against t b s  
lanQs descended, as if no plea had been pleaded. 

C(te4: Speer v. James,  94 N. C., 422; Ti l ley  v. Bivens, 11% 
N. C., 348. 
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'(683) 

ROBERT THOMPSON and wife et  al, v. THOMAS BLAIR et al. 

From Guilford. 

Possession of title deeds-.?Totice to purchase~s-Length of time 
-How i t  protects from a n  investigation of fraud. 

Where land is sold without warranty, or with warranty only against 
the feoffor and his heirs, the purchaser is entitled to all the 
deeds as incident to the land, to enable him to defend it. 

Where a purchaser, in the necessary deduction of his title, must 
use a deed wllich leads to a fact shewing an equitable title in 
another, he will be affected with notice of that fact, and will not 
be permitted to pruve that he did not read the deed, or that  he 
was ignorant of its contents. 

Where, therefore, the plat and certificate of survey annexed to a 
grant, shewed that the lands were surveyed for "Ruth and Jane 
M'Cuistion, orphans of Robert M'Cuistion," and the grant to 
which this plat and certificate were annexed, issued to "Jane 
M'Cuistion, widow," this is a fa$, of which all persons claiming 
under "Jane M'Cuistion, widow, are  bound to take notice. 

Although the statute of limitations speaks of actions in  the Courts 
of Law, yet it  is the duty of a Court of Equity to infuse its 
spirit into their decisions, as  much as  can be done without vio- 
lating its own fundamental maxim; i t  being the object of both 
Courts to obey the Legislative will, when expressed either di- 
rectly or indirectly. 

T h e  investigation even of a fraud, will not be permitted after a 
great lapse of time, where the Defendants be not the persons 
who committed the fraud, although they may be volunteers. 

T h e  rule, that trust and fraud are not within the statute of limita- 
tions, is subject to this modification, that if the trust be consti- 
tuted by the act of the parties, the possession of the trustee is 
the possession of the cestui, que t r u s t ,  and no length of such 
possession will bar; but if a trust be constituted by the fraud 
of one of the parties, or arises from a decree of a Court of 
Equity, or the like, the possession of the trustee becomes ad- 
verse, and the statute of limitations will run from the time the 

,fraud is discovered. 
Wherever the Legislature has limited the period for Law proceed- 

ings, Equity will, in analagous cases, consider equitable rights 
as bound by the same limitation. 

Relief was therefore refused to "Ruth and Jane M'Cuistion," be- 
cause nearly thirty years had elapsed from the time the fraud 
committed by "Jane M'Cuistion, widow," was discovered, before 
application was made to Equity for relief. 

T h e  bill charged, t h a t  Moses Ruth, of the State of Nary- 
land ,  h a d  a daughter  named Jane ,  who intermarr ied with 
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one Robert M'Cuistion, and settled in Guilford 
County, in this State: that by her said -husband, she (584) 
had two children, Ruth and Jane, who, with their 
husbands, were the Complainants in this case: that her hus- 
band died, and she survived him, and whilst she was a widow, 
her father, Moses Ruth, came out to this State, and in 
1756, purchased and procured to be surveyed, on or by 
virtue of a warrant before that time duly issued, out of and 
by the proper office, a tract of land lying in the County of 
Rowan, now Guilford, for the Complainants, Ruth and Jane, 
by the name and dwcription of ('Ruth and Jane M'Cuistion, 
orphans of Robert M'Cuistion, deceased :" that Moses Ruth 
paid the purchase money and fem for the sqme, or left rn0ne.y 
for that purpose with his daughter, Jane M'Cuistion, mother 
of the said Complainants: that at the time of the said sur- 
vey, the Complainants Ruth and Jane, were infants of very 
tender years, and their persons and estates were under the 
care and custody of their mother, as their guardian, who, on 
29 July, 1760, obtained from the Earl of Granville, a grant of 
the said tract of land upon the said survey, to and in her own 
name, the grant purporting to be made to "Jane M'Cuistion, 
widow." . . 

The bill then charged, that Jane M'Cuistion, being the 
widow of Robert M'Cuistion, and the Complainants, Ruth 
and Janq b i n g  his orphans, and being infants, and Jane  
M'Cuistion being the mother and guardian, and having the 
care and custody of their persons and estates, and their grand- 
father, Moses Ruth, having obtained a warrant from 1.01-6 
Granville's office, and caused a survey to be made thereupoil 
for them, and having paid the price and fees for the land, 
and Jane M'Cuistion, their mother, well knowing the prem- 
ises, having obtained a grant to her and in her own name, 
upon and by virtue of the said warrant and sunTey, so ob- 
tained, and made by Moses Ruth, became seised of the said 
tract of land, in trust and to the use of the Com- 
plainants, Ruth and Jane, and bound in Equity to (585) 
convey the same to them as they should direct. 

That Jane M'Cuistion afterwards intermarried with Thomas 
Blair, who, together with the said Jane, on 4 February, 1765, 
made and executed a deed of conveyance of the said lands, to 
James Archer, in fee simple, but with warranty only against 
the said Thomas Blair and Jane his wife, and, their heirs, and 
all claiming under them and describing the said tract as grant- 
ed to the Said Thomas Blair's wife Jane, by- Ear1 GranviIle, by- 
a deed patent, bearing date 29 July, 1760. 
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The bill then charged that James Archer at and before the 
-time he contracted for the purchase of the said tract of laild, 
and the time of making the deed to him, and at and before 
the payment of the purchase money, had full notice of the 
premises and of the trusts aforesaid, and so became trustee of 
whatsoever estate and interest passed by the deed to him and 
his heirs, for the Complainants Ruth and Jane, and their 
'heirs., That Archer had since died, having previously pub- 
lished in writing his last will, duly executed to pass his real 
-estate, and therein and thereby devised the lands to his sons, 
who were the Defendants in this case, with Thomas Blair 
and Jane his wife. 

The bill prayed as against the devisees of Archer, a con. 
veyance of the legal estate in the lands, to the Complainants 
Ruth and Jane, and an account of the rents and profits; and 
as against Blair and wife, that if by reason of want of notice 
t o  Archer or other equitable circumstancas in his favour, the 
Court would not decree his devisees to convey, then that 
Blair and his wife be decreed to account with Complainants, 
and pay over to them the purchase money received from Ar- 
.cher, with interest. 

To the bill was appended a oopy of the certificate of sur- 
vey with a plat thereof annexed, which Lord Granville's sur- 
veyor had returned into the proper office, and upon whioh 
-the grant issued. This plat and certificate dated 10 August, 

1756, set forth that the land was surveyed "for Ruth 
(586) and Jane M'Cuistion, orphans of Robert M'Cuistion, 

deceased." And a duplicate of the plat and certif- 
icate of survey was, by the custom of Lord Granville's office, 
annexed to the grant, and referred to in the grant. 

There was also appended to the bill a copy of the grant 
issued upon the foregoing plat and certificate of survey, to 
-Jane M'Cuistion, widow. 

The bill was filed in 1808, and the Complainants Ruth 
and Jane, did not labour under the disability of coverture 
until after their arrival to full age. Ruth having attained 1 

to the age of twenty-one years in 1775, and Jane in 1777. 
'That shortly after their respective intermarriages, they and 
their husbands asserted their claim to the lands, and com- 
menced suit against Archer; which suit was abandoned. 
About the same time they commenced suit against Blair and 
wife; whioh suit was also abandoned; and in 1804, they 
brought an action at law against Blair, claiming the pur- 
+chase money received from Archer, treating his sale to Ar- 
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~ h e r  as an agency on their behalf. I n  %his suit they were 
nonsuited, and then they filed this bill. 

Thomas Blair and wife in their answer, denied that the 
lands had been entered by Mows Ruth for the Complainants 
Ruth and Fane, that he had paid the purchase money or fees 
of office, or left the same with the Defendant Jane, his daugh- 
ter, or that he had purchased a warrant and procured the 
lands to be surveyed for the said Ruth and Jane. They 
alleged that the entry was made in Earl Granville's office by 
Robert M'Cuistion, father of the said Ruth and Jane, and in 
his name; that after his death, the Defendant Jane, his 
widow, having administered upon his estate, sold the entry 
at the sale of the personal estate and she besame the pur- 
chaser: that upon ap lying at the office fop a grant she found 
the entry had lapse$ and was advised to enter the land in 
her own name; that her agent, whom she employed to make 
the entry, by mistake, made the entry in the name of her 
daughters Ruth and Jane; that she paid the fees of 
office and obtained the grant in her own name. That (587) 
she did not hold the lands in trust for the Complain- 
ants, &c. They insisted in their answer upon the length of 
time, during which Complainants had suffered their claim 
to lie dormant, and prayed advantage thereof. 

The devisees of Archer, in their answer, referred to the 
answer of Blair and wife, and prayed advantage of the mat- 
ters and things therein set forth; and alleged that their tes- 
tator was a purchaser of the lands from Blair and wife for 
a valuable consideration, without notice of Complainant's 
equity. 

The answers were replied to, and pending the suit, Jane 
Blair died, leaving her husband and three children her sur- 
viving. I t  was then disooireed that she had not been privily 
examined, as the law directs, touching her execution of the 
deed to Archer; and the Complainants filed a supplemental 
bill and bill of revivor, and made her children parties. 

The cause came on to be heard at September Term, 1817, 
before his Honor Judge SEAWELL, who directed a Jury to be 
impannelled to try the following issue, to-wit, "whether the 
grant made by Earl Granville to Jane M'Cuistion, men- 
tioned in the bill. of Complaint, was fradulently obtained, 
or not, upon an entry, to whiah the Complainants Ruth and 
Jane were entitled." The Jury found that the. grant had 
been fraudulently obtained by Jane M'Cuistion upon an 
entry, to which the Complainants Ruth and Jane were 
entitled. 



I N  THE SUPREME COURT. [7 

The case was then tranwitte? to the Sup~eme Caw&, upoh 
the original and supplemental biIl and bill of reviGor, the 
answer of the Defendants and the finding of the Jury upon 
the issue submitted to them, for that Court to determine what 
decree the complainants were entitled to. I t  appearing in 
the case that the grant to Jane M'Cuistion was issued upon 
a survey made in the name of the complainants, Ruth and 
Jane. And as the grant so issued constituted a part of the De- 

fendant's title, and upon the face of it expressed to 
(588) be made according to t h e  annexed plat a n d  cer t i f i ca te ,  

it was submitted to the Supreme Court whether 
Archer, claiming under this grant, should not be held and 
construed to have notice of the fact set forth in the said 
plat and certificate, to-wit: that the lands were suryeyed for 
the complainants, Ruth and Jane. 

k 

HENDERSON, Judge : The Defendant, Jane M'Cuistion, 
obtained Earl Granville's deed in 1760; and with her second 
husband, Thomas Blair, sold to Archer in 1765. Archer enter- 
ed, claiming the lands as his own, and continued in possession 
to the time of filing this bill in 1808. His possession, and that 
of his devisees, has been for forty-three years. The complain- 
ants, Ruth and Jane, arrived at full age more than thirty years 
before the filing of this bill, and if they have labored under 
any disability other than infancy, it has been cumulative, and 
ought to have been shewn by them, if they could avail them- 
selves of it. During all this time they lie idle, and do not as- 
sert their title, except by instituting suits against Archer and 
Blair about 1779, and abandoning them, and bringing a suit 
for the purchase money against Blair, in the year 1804. Upon 
this statement of the case, we should violate the will of the Leg- 
islature as expressed in regard to.lega1 titles, in the act of 
1715, for quieting titles and limiting the time in which ac- 
tions should be brought. For, although that act speaks of 
actions in the Courts of Law, yet it is the province of a Court 
of Equity to infuse its spirit into their decisions as ~ u c h  as 
can be done, without violating its own fundamental maxims. 
For it is its only will, as that of the Courts of Law, to obey 
the legislative will, when expressed either directly or indi- 
rectly. 

But it is said, that time doe: not bar a fraud, and here the 
Jury have found that the grant was fraudulently obtained. 
To which i? may be answered, that even the investigation of 

a fraud'will not be permitted after a great lapse of 
(589) time, where the claimants are not the persons who 
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committed the fraud, although they may be volun- 
teers. But certainly Equity will respect time after the fraud 
is discovered. The Defendants who are  charged with the 
fraud, have not concealed the cvidence of that fraud. They 
have annexed a certificate of survey to their deed, and placed 
it, togother with their deed, on the public records of the coun- 
try, liable to the inspection of all: and this they did at the 
very time their deed was obtained. I t  is by this entry and 
survey alone, that the Defendants are or can be affected with 
notice; and the only difference between the Complainants' 
and Defendants' opportunity of knowing it, is, that it forms 
a link in the Defendants' chain of title, and the deed is re- 
ferred to in their deed. WG cannot thclrefoi-e but perceive, 
that the Complainants must long since have had a knowl- 
edge of Defendant's title; and it would contravene one of the 
established rules of this Court, to support a claim so stale. The 
bill must be dismissed. 

TAYLOR, Chief Justice: Moses Ruth, grandfather to the 
Complainants, Ruth and Jane, purchased for them, about 
1756, a tract of land in Rowan County, which was surveyed 
by virtue of a warrant in their names, as the orphans of Robert 
M'Cuistion, deceased, and either paid the purchase money, or 
left i t  with the Defendant Jane, their mother, then a widow. 
She, acting as guardian to her daughters, who were infants, 
obtained in 1760, a grant from Lord Granville, in her own 
name, with full knowledge that the land was paid for and sur- 
veyed for them. The Defendant Jane, intermarried in 1765, 
with Thomas Blair, and they executed a decd for the lands to 
James Archer, who, i t  is charged, had full notice of the pre- 
ceding circumstances. James Archer died in  1799, after hav- 
ing made his will, and devised the lands to certain of his child- 
ren. This is the statement made in the bill. 

The history of the transaction is altogether differ- 
ent as given in the answer of Thomas Blair and Jane (590) 
bis wife; who say, that Moses Ruth did not purchase 
the lands for the Complainants, Ruth and Jane, and that no 
money was paid to them, or any other person, for that pur- 
pose; but that the lands had been entered and surveyed by 
Robert M'Cuistion, in his life time, but the title was not com- 
pleted, nor was there any money paid by him. That upon 
the sale of his effects after his death, this entry wad purchased 
by his widow Jane, who, in endeavoring to procure a grant 
upon it, discovered that i t  had lapsed, and she was therefore 
obliged to re-enter i t  in  her own name: that by a inistakc of 
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the agent, the entry was made in the name of the heirs of 
Robert M'Cuistion, which mistake the widow tried to get 
rectified, but was told it was immaterial, and that the grant 
would be issued in her own name, which was acoordingly 
done: that the land was sold to James Archer, and the price 
paid, before her intermarriage with Thomas Blair, but that 
afterwards, she and her husband executed the deed to him 
jointly. I t  is further stated, that the Complainant, Ruth, 
was of age in 1774, and unmarried, and that Jane was of age 
in 1776, and that before her marriage with the Complainant, 
Short, she had been married to Alexander Nelson, who to- 
gether with the Complainants, Robert Thompson and wife, 
set up a claim to the land, about 1779. 

The devisees of Archer, in their answer, say that their tes- . 
tator was a purchaser of the lands for a valuable considera- 
tion, without notice of Complainant's claim. 

Some additional statements appear in the bill of revivor, 
which are, that Jane, the Defendant, not having been privily 
examined when she executed the deed to Archer, the title, 
upon her death, developed upon her heirs, who are her issue 
by Thomas Blair. These issue, in their answer, rely upon 
the answer filed by Thomas Blair and wife, and require the 
'Complainants to be put to the: proof of the illegality of their 
mother's conveyance. 

The J u r y  have found, that the conveyance from 
(591) Lord Granville to Jane M'Cuistion, was fraudulently 

obtained upon an entry to which the Complainants, 
Ruth and Jane, were entitled; and the questions before this 
Court are, 1st. Whether as the grant forms a part of Defend- 
ant's title, and shews upon the face of it, to have been made 
according to the certificate of survey annexed to it, such 
survey being in  the names of the Complainants, Ruth and 
Jane, amounts to notice of their equitable! 2d. Whether 
the Complainants are barred of relief by length of time? 

As to the first question. Where land is sold without war- 
ranty, or with warranty only against the feoffor and his 
heirs, the purchaser is entitled to all the deeds as incident 
to the land, to enable him to defend it. 1 Co. 1. The spe- 
cial warranty which Blair and his wife made to James 
Archer, entitled him to the possession of the grant;  it formed 
part of his title, and it is to be presumed he received it. It 
is a well established rule in this Court, that where a pur- 
.chaser, in the necessary deduction of his title, must use a 
deed which leads to a fact shewing an equitable title in 
:another, he will be affected with notice of that fact. As where 
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a person took a mortgage from one who claimed the land 
under a will, by which it was encumbered with legacies, 
the mortgagee could not deduce his title without the will, 
and therefore shall be chargeable with notice, although the 
devisee had levied a fine to the use of himself and his heirs. 
He shall be presumed to know it, although in fact he may 
be ignorant of i t ;  for his ignorance must be the effect of 
gross negligence. Hence this kind of constructive notice is 
founded upon evidence of so satisfactory a kind, that it is 
held to be inoontrovertible: so that if a man, upon the pur- 
chase of land, has a deed put into his hands, which recites a 
title in some other person, he will not be allowed to prove 
that he did not read the deed, or that he was ignorant of the 
recital.' And even if a person purchase lands with notice 
that they are contracted to be sold to another, and 
take the deed to his son and his heirs, though the (692) 
son had no notice of the contract, yet the notice to 
the father shall affect him. I Ch. Ca. 38. 2 Vern. 662. 2 
Anstruther 438. 

The rule may be applied to many cases in which it would 
probably produce much hardship; as where many deeds 
were to be examined in the investigation of a complicated 
title, a person might overlook or forget the fact, with the 
knowledge of which he is charged. But 'when James, Archer 
purchased from Blair and his wife, the only title they had, 
was contained in the grant from Earl Granville, and i t  was 
impossible to inspelct that without knowing or having reason 
to suspect, that it ought to have issued in the names of Ruth 
and Jane M7Cuistion. When to this is added, that Archer 
had an immediate right to the possession of the grant, no re- 
gret can be felt at the1 application of the rule to his case, 
since it so fully accords with its justice. 

As to the second question. James Archer having, then, 
purchased the land with notice of this combination of trust 
and fraud, he and all volunteer claimants under him, must 
t&e the land, subject to the Equity, to which it was liable 
in the possession of Blair and wife; and if the lapse of 
time would bar the Complainants against them, it must do 
80 against the Defendants. They claim under a purchase 
made by their ancestor fifty years ago, during part of 
which timg one of the Complainants was of full age and 
unmarried, and forty years have elapsed since she arrived 
at age: the other Complainant reached her full age nearly 
forty-five years ago, and has been twice married. About 
1779, the Complainants, Ruth and Jane, with their husbands, 
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set up a claim to the lands, and soon afterwards abandoned it, 
or remained silent about it. No reason is given in the bill, why 
they have slept so long upon their rights, nor is their acquies- 
cence in the Defendants' possession for the rest of this long 
period, in any wise accounted for. I n  this view of the case, it 

would be entirely just that the complainants should be 
(593) denied relief, unlees they are protected by the rule that 

trust and fraud are not within the statute of limitations. 
The rule with respect to a trust is, that if it be constituted by 
the act of the parties, the possession of the trustee is the posses- 
sion of the wstuihgue trust, and no length of such possession 
will bar : but if a party is to be constituted a trustee by the 
decree of a Court of Equity founded in fraud or the like, his 
possession adverse, and the statute of limitations will run 
from the time that the circumstances of the fraud weke dis- 
covered. A fraudulent transaction, from the secrecy with 
which it is usually conducted, may remain for a long time 
unknown to the injured party; and it would be unmnscien- 
tious to allow the Defendant to avail himself of the statute 
during such a period. But after the discovery of the fraud, 
a new right of action is given to the party affected by it, and 
there is no reason for requiring a suit to be prosecuted at law, 
and barring the Plaintiff if he neglect it, which does not 
equally, apply to aWCourt of Equity. In  3 Peere Wms. 143, 
it is said, "If the fraud was known and discovered above six 
gears before exhibiting the bill, this though a fraud, would 
be barred by the statute of limitations." I n  Weston v. Cart- 
write (Select Cas. in ch. 34), it was held, that notwithstand- 
ing a fraud, the Court, after a length of time, ought not to 
investigate the subject. I t  is said by a great Chancellor, 
that Courts of Equity have constantly guided themselves by 
this principle, that wherever the legislature has limited a 
period for Law proceedings, Equity will, in analagous cases, 
consider the equitable rights as bound by the same limita- 
tions. 2 Schl. & Lef. 632. The hardship and injustice with 
which a contrary rule might operate against executors, ad- 
ministrators, legatees, and innocent persons claiming under 
a fraudulent party, is much considered in 2 Ves. jun. 92. 

Upon this ground, therefore, the Complainants must fail, 
because the discovery of the fraud was made many years 

since, and, indeed, it was of a nature that could not 
(594) be concealed. I t  would be a most alarming prece 

dent to investigate transactions after so great a lapse 
of time, when the fraud imputed was committed before the 
birth of those who are now called upon to answer it, and 
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when no reason is  shewn for the delay. The bill must be dis- 
missed. 

Cited: Holmes v. Holmes, 86 N.  C., 209; Johnson v. Prairie, 
91 N. C., 163; Justice v. Blair, 93 N. C., 408; Summerlin v. 
Cowles, 101 N. C., 478; Academy v. Bank, Ib., 489. 

ROBERT H. JONES, administrator of AUUUSTINE BAYNERS, 
deceased, v. JOHN BRODIE, administrator, with the will an- 
nexed of ALEXANDER BRODIE, deceased. 

Prom Warren. 

Under Laws 1715, ch. 48, requiring "the creditors of any person 
deceased to make their claim within seven years after the death 
of such debtor, otherwise such creditor shall be forever barred," 
two circumstances must concur to put the bar in operation, to- 
wit: the death of the debtor, and the simultaneous existence of a 
creditor. 

If, therefore, the creditor die before the debtor, and no administra- 
tion be taken out on his estate in the life time of the debtor, 
but is taken out afterwards, and suit is brought within due time, 
although it be more than seven years after the death of the 
debtor, the act of 1715 does not bar the claim. 

When the statute of limitations begins to run, nothing will stop its 
operation; and, therefore, if a debtor die in the life-time of 
his creditor, whose cause of action hqs accrued, the act of 1716 
will attach upon the claim of the creditor, although no adminis- 
tration be taken out on the debtor's estate for more than seven 
years. 

En reporting M'Lellan v. Hill, 1 N. C., 595, the fact of Hill's death 
before that of M'Lellan was omitted. 

This was a n  action of debt, to which the Defendant, among _ other pleas, pleaded the act of 1715, ch. 48. To this plea the 
Plaintiff replied, "that Augustine Bayners, his intestate, 
died before the death of Alexander Brodie, the Defendant's , 
testator, and that this suit was brought within less than seven 
years after letters of administration were granted on the 
estate of said Rayners." The Defendant rejoined, 
"that more than seven years had elapsed from the (595) 
granting of letters of administration, with the will 
annexed, on the estate of Alexander Brodie, before the bring- 
ing of this suit<; that t2,John Brodie, the ~tdrninistrator, had 
'delivered over to one of ' the  legatees and distributees, his 
legacy and distributive portion of the said Alexander Bro- 
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die's estate; that he, the said John, was entitled to a legacy 
and another distributive share of said estate, as legatee and 
one,of the next of kin; and that the other legatees and dis- 
tributees had commenced suit, which was then pending, 
against him the said John, for the residue of the estate, which 
suit was brought before the commencement' of this suit by 
the Plaintiff." The case was sent to this Court. 

TAYLOR, Chief Justice: The only fact agreed by the plead- 
ings, out of which the question of law now to be decided, arises, 
is that the Plaintiff's intestate died before the testator of the 
Defendant, and that within seven years after administration 
was granted to the Plaintiff, this suit was brought. The De- 
fendant pleads in bar to the recovery, the act of 1715, ch. 48, 
the words of which are, "That creditors of any person deceased 
shall make their claim within seven years after the death of 
such debtor, otherwise such creditor shall be forever barred." 

By the common act of limitation, the bar begins when 
the cause of action accrues; and if the creditor be then liv- 
ing, the statute continues to run, although he should after- 
wards die intestate, and no administration be taken out upon 
his effects until more than three years thereafter. I n  other 
words, the administrator will not, in such case, be allowed 
three years from the time administration is granted, but the 
bar will be computed from the cause of action mmmencing. 
On the other hand, if money belonging to an intestate's 
a t a t e  be received by the Defendant before administration is 

taken out to the creditor, the administrator will be 
(596) allowed three years from the time he administers; 

because, when the cause of action did accrue, there 
was no person who could bring suit. 

These principles, after much uncertainty and confusion in 
the case, and particularly in abridging them for the elemen- 
tar;y books, were at length ably expounded and finally set-- 
tled, in Hickmafi v. Walker, Willes, 29; Smith v. Hill, 1 Wills, 

, 134. By the words of the act relied upon in this case, two 
circumstances must concur to put the bar in operation, to-wit, 
the death of the debtor and the simultaneous existence of a 
creditor. When creditors are required to make claim within 
seven years, the existence of creditors is presupposed at the 
moment from which the bar begins; and the construction is 
necessarily excluded, which shall take away the claims of 
those who shall become creditors after that period., To all 
statutes of limitation, the principle has been hitherto ap- 
plied, t h t  when they begin to run, nothing will stop their 
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operation, 4 Term, 300; Plowd., 355 : and accordingly, if 
the intestate of the Plaintiff had been aIive, when the 
Defendant's testator died, the act of 1715 would have at- 
tached upon his claim, although no administration had 
been taken out by the plaintiff, for more than seven years 
afterwards. That was the case of N'Lellan v. Hill, 1 N. C., 
595, although this circumstance does not appear in the report. 
But I have examined the record, and ascertained the fact to be, 
that Hill died more than a year before M'Lellan. That case 
is, therefore, reconcilable with this; for the act began to run 
against M'Lellan, then "a creditor at the time of the death of 
the debtor." I n  this case, there was no creditor when the De- 
fendant's testator died, nor was any person authorized to make 
claim, until the Plaintiff administered: and he having made 
claim within the time limited by the act, is not affected by 
the bar. The opinion of the Court is, that the plea of the 
act of 1715, should be overruled. 

Cited: Bayner v. Watford, 13 N.  C., 340; Godley v. Taylor, 
14 N.  C., 181; Mefinder  v. Littlejohn, 23 N.  C., 74; Lee vr 
Gause, 24 N .  C., 448; Cooper v. Cherry, 53 N .  C., 325; Vin- 
son v. R. R., 74 N. C., 513; NcKeithan v. MeGdl, 83 N. C., 
519; Rogers v. Grant, 88 N.  C. ,  443; Long c. Clegg, 94 N.  C., 
770; Brawley v. Rrawley, 109 N.  C., 527; Copetand v. Collirm, 
122 N. C., 622, 4. 

(597)' 

WILLIAM BLACKLEDGE, Executor of the Last Will of BENJAMIN 
BLACKLEDGE, Deceased, v. THOMAS SINGLETON et al. 

From Craven. 

Difference between ancient and modern decisions, as  to legacies void' 
either by reason of the uncertaintu of the legatee, or of t h e  
inability of the legatee to take. Both are  founded upon the sap- 
posed intention of the testator but the ancient decisions say, t h e  
testator intended to pass only that which was left after taking 
out the legacies, and that  the executor or next of kin take the 
lapsed legacies; and the modern say, that  the testator intended 
his residuary legatees should take all that does not pass under 
the will, no matter from what cause there may be a residue. 
Neither of them, however, say that  a legatee can take without, 
or contrary to, a n  intent. Therefwe, 

Where a testator bequeathed to his nieces, "the residue of his prop- 
erty not dispased of, except his negro woman Jenny," and in a: 
codicil to his will, directed "that his negro woman Milly be le f t  
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precis@Iy as his negro woman d e m y  WAS left in his will," and 
Milly had a child after the death of the testator, this child be- 
longs to the next of kin, and mot ts the residuary legatees. 

If an executor act with good faith in asking advice of the Court of 
Equity, the costs shall be paid aut of the estate of the testator. 

This was an application to the Court of Equity by the 
Complainant, for direction how to distribute a certain por- 
tion of the sstate of his testator. The bill charged that the 
testator had bequeathed certain negfo slaves to his wife, and 
to Benj'amin Blackledge Hanks "one-third of his negroes not 
othemise disp~sed of;" and to Richard B. Singleton and 
Thomas Singleton, "the remaining two-thirds of his negroes 
not otherwise disposed of, except his negro woman Jenny, 
left him by his father;" and to his nieces, Polly Blackledge, 
Ann B. Hatch, and Martha Singleton, "the residue of his 
property not disposed of, except the negro woman Jenny, as 
before excepted." 

And in a subsequent clause of the will, he "recommended 
his negro woman Jenny, as excepted in a former clause, to 
the particular care of his brother WilIiam (the Complainant), 

and requested that he would not remove her f ~ o m  
(598) the plantation where she lived, unless by her con- 

sent, and in case she should, by old age or infirmi- 
ties, need support, that it be drawn from the hire of certain 
negroes," which he directed to be hired out for a particular 
time. 

I n  a codicil to the will, the testator directed "that his ne- 
gro woman Milly be left with, and precisely as his negro 
woman Jenny was left in his will." 

After the death of the testator, the negro woman Milly had 
a child named Squire, and the Complainant prayed the ad- 
vice of the Court, to whom this child belonged, and how and ' 

in what manner he should dispose of him. He charged that 
Squire was claimed by Benjamin B. Hanks, Richard B. Sin- 
gleton and Thomas Singleton, under the bequest to them 
"of the negroes of the testator not otherwise disposed of, ex- 
cept the negro woman Jenny;'' and was also claimed by the 
nieces, Polly Blackleagge, Anne B. Hatch and Martha Sin- 
gletorr, under the bequest "of a11 the residue of testator's 
pmpertx, not disposed of, except the negro woman Jenny." 
Complainant also charged that Squire was claimed by the 
next of kin generally, of the testator, as a residuum not dis- 
posed of by the will; and he submitted whether he himself 
was not entitled to Squire, as the increase of that which, by the 
will, was given to him. The case was sent to this Court. 



N. (2.1 NOVEMBER TERM, ,1819. 

HENDERSON, Judge: I think this short answer may be given 
to the claims of Benjamin Blackledge, Richard B. Singleton 
-and Thomas Singleton, that Milly, the mother of Squire, being 
excepted from their bequests, they can have no claim to any 
of her issue born after the testator's death; and to the claim 
of William Blackledge, that the testator intended him no bend- 
oiary interest in Milly; at most he is only a naked trustee. 
And as for his claim to Squire for the support of the two 
negro women, the testator has pointed out another 
fund for that purpose. The only contest is between (599) 
the residuary legatees and the next of kin. 
,,To asmeain in whom the right to Squire is, it is neces- 

.sary to iix the condition of his4mother. Partus ssquitfflrhvemt- 
rem. William Blackledge's claim has already been disposed 
of: if he has any interest, it is as a mere trustee for the 
residuary legatees or the next of kin. I n  favor of the claim 
of the residualy legat-, it is said that they must take all, 
after satisfying the claims under the will, and that this 
claim extends to legacies lapsed by the death of the legatees 
before that of the testator. As to cases where a legacy is 
void by reason of the uncertainty of the legatee, or of _the 
inability of the legatee to take, there is a difference between 
the ancient and modern decisions on some points; but it 

, may be admitted that the modern are correct; for they are 
bottomed upon that universal principle in our law, that in 
the construction of wills, the intent is to be sought for, and, 
when not contradictory to law, is to be followed. The mod- 
ern decisions say, that the testator intended his residuary 
leg~tees ,should4  talc^ all that does not pass under his will, no 
matter from what cause there may be a 'residue: the ancient 
say that he only intended to pass what was left after taking 
.out the legacies, and that the executors, or the next of kin, 
take the lapsed legacies: both making it a question of inten- 
tion. But no case goes so far  as to make a legatee take 
without, or'contrary to, an intent. 

I n  this case, Milly is expressly excepted out of the residu- 
ary clause, and, of course, cannot pass under it. Milly, 
therefore, not being disposed of to any one by the will, but 
i f  to any one, to a naked trustee, Squire, her issue, belongs 
to the-next c+ kin. 

As we believe that the executor with, good faith, in 
a+ng the advice of the Court, his costs must be paid out of 
the proceeds of the sale of Squire. 
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ABATEMENT. 
1. Suit instituted on a sheriffs bond against sheriff and his S a  

curities, pending the suit one of the securities dies, and a 
wire facias is ordered against his representatives; but this 
sci fa. never issued, nor was proceeding ever had upon the 
other. The suit is continued against the other defendants for 
many years, and then dismissed. During the pendency of this 
suit, and after more than three years had elapsed from the 
death of one of the securities. a suit is instituted against the 
executor of the last will of the deceased security, and to this 
suit he pleads in bar the act of 1810, Ch. 18, limiting the time 
for bringing suits on sheriff's bonds, &c.. Plea sustained; for 
the act limits the bringing of the suit to three years after the 
right of action accrues; and neither the pendency of the suit 
against the other defendants, nor the order for the scire facias 
to issue against the representatives of the deceased security, \ 
will take the case out of the operation of the act. Governor 
w. Franklin, 213. 

AMENDMENT OF RETURNS ON PROCESS BY SHERIFFS. 
1. The sheriff may be permitted to make a return upon an execu- 

tion, or to amend it according to the truth of the case, at ;tnY 
time after the return day, even when important consequences 
as to the rights of the parties, may be produced by such return 
or amendment. Smith v. Daniel, 128. 

2. A. recovers a judgment a t  law against B. and C., which is 
stayed by injunction. B. dies, and the suit in equity is prose- 
cuted by C., who also dies before the hearing, making his will, 
and bequeathing a negro girl slave to his daughter Elizabeth. 
A decree is made after his death, dissolving the injunction in 
part, and giving A. leave to proceed upon his judgment a t  Law. 
Neither the representatives of B. or C. are made parties to this 
decree. A. sues out his execution against the goods, chattels, 
lands and tenements of B. and C., which execution the Bheriff 
levies upon the negro girl slave, bequeathed to Elizabeth, and 
then in her possession by the assent of the executors: He sells 
her for £60, and pays the money into the office, he being ignor- 
ant of the bequest. ~ i izabeth  sues the sheriff and recovers the 
value of the negro girl; and the sheriff thereupon moves the 
Court for leave to amend his return on the execution, so as to 
set forth the fact that there was no property of B. and C. to be 
found; and also for leave to withdraw from the office the money 
which be had paid in. The motion allowed; for upon the ap- 
plication of Elizabeth, the Court would have restored the prop 
erty after the seizure; and as  she elected to bring a suit against 
the sheriff, he should be considered as standing in her place, 
and having the rights which she had, before the action was 
brought. Id.  

APPEALS. 
1. A scire facias issued to shew cause why a forfeiture should not 

be made absolute. The defendant shewed cause, and the 
county court remitted the forfeiture. The solicitor for the 
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State appealed to the Superior Oourt. I n  that  .Court,, the case 
must be heard de novo; and the defendants shew cause'in the 
same manner a s  i n  the county court. 8. v. Jackson, 230. 

2. Appeal bond contained no covenant to perform the judgment, 
sentence o r  decree of the Superior Court, but merely a cove- 
nant to pay all such costs and charges as  by law is required 
in  such case. No judgment can be rendered against the se- 
curities in  such bond, it not being taken in the  manner pre- 
scribed by the act of Assembly regulating appeals from the 
county to  the Superior Court. Or r  v. McBryde, 235. 

3. Debt on a note sealed by one obligor, but not sealed by the 
other. The defendants pleaded severally. The executors of 
one obligor pleaded the "General issue and fully administered;" 
the other obligor pleaded "the general issue and statute of limi- 
tations." The jury found the plea of "fully administered" in 
favor of the executors; and upon the plea of the "statute of 
limitations," they found against the other defendant, from 
which he apmaled; and in t$e .Superior Court it was moved 
to dismiss the appeal, because he alone had appealed, .and 
there were other defendants. Motion to dismiss disallowed; 
for by the act of 1789, Ch. 57, suits may be brought and prose- 
cuted on all joint obligations and assumpsits, in  the same man- 
ner a s  if they were joint and several. If a n  assumpsit be brought 
against two, the jury may find against one and in favor of 
the  other; so that  the judgment to be given against the parties 
in  this action is not joint. The act of 1777, Ch. 2, gives the 
right of appeal to any person, either plaintiff or defendant, 
dissatisfied with the sentence, judgment o r  decree of the county 
Court. TBe rule in  writs of error is, that  all persons against 
whom a joint judgment is given must join in  i t ;  or if any of 
them refuse, he or they must be summoned and severed. There 
is  a n  absurdity in requiring a party to join in  prosecution of a 
writ of error, in whose favor the judgment below had been 
rendered; and summons and severance apply only where the 
judgment was given against a party who will not join. The 
like rule prevails with respect to appeals. As to the plea of 
t h e  statute of limitations, the note was given and became due 
in 1810; suit was brought in 1816. The act of 1814, Ch. 17, 
@es not allpy three years after its passage for bringing ac- 
tions of debt upon simple cmtract,  where the muse. of." &$tion 
then existed: but limits the bringing of the actioh to three 
years "after the  cause of action accrued." And here the cause 
of action having accrued in 1810, the  action was barred the 
moment the act was passed. Bharpe v. Jones, 306. 

ARBITRAMENT AND AWARD. 
1. Bill for the specific execution of a contract. A. and B., having 

a t  their joint expense, built a set of mills, A. agreed to convey 
to B. his moiety of the mills, upon B.'s paying him the sum 
which the mills cost him; and i t  was further agreed that four 
persons then named by the parties, should determine this sum. 
A. then declared, that  he would no longer be responsible for 
spy d&mage+ the millstzslig4t sustain, he  being s o  longer the 
own& of any part of them;":and B. proreeded and expended 
considerable sums i n  improving the mills. The afbitrators 
met, and were unable to agree in  opinion, as  to the sum which 
&he mills cost A., who refused to have a n  umpire chosen. The 

380 



INDEX. 

bill prayed that A. might be decreed to render an aceount of 
what the mills cost him, that he might be decreed to receive 
that sum, and execute a conveyance to B. The bill dismissed; 
because it seeks to enforce an agreement which the parties did 
not enter into; their agreement being, that B. should pay to A. 
the sum which the arbitrafors skould determine, and not the 
sum which A. should state in account, or that the Master should 
find upon taking an account. Where a reference is made to  
several persons, the concurrence of all is necessary, unless it 
be expressly agreed in the submission, that a less number may 
make the award; and, as either party may revoke the authority 
given to arbitrators in common cases, before an award, so 
either party may refuse to have an umpire chosen, where the 
arbitrators disagree. Here the arbitrators were to settle the 
price of the purchase; this price is an essential part of the 
contract; the Court cannot substifute itself for the arbitrators, 
WHere a substantial thing is to be done by them. 'They will not 
even divide an estate, where the parties have selected particular 
persons to do i t ;  for it is a personal confidence, which cannot 
be reposed in others against the will of its authors. Norfleet 
v. &'outhall, 189. 

ASSUMPSIT. 
1. Money betted on a horse race is deposited with a stake-holder 

to be delivered by him to the winner of the race. The stake- 
holder pays over the money, after notice from the loser of the 
race not to do so. The loser is entitled to recover the money 
from the stake-holder; for the act of 1810, Ch. 14, declares, 
"that every promise, agreement, note, bill, bond or othar con- 
tract, to pay, deliver or secure money or other thing, won or 
obtained by wagering or betting on a horse race, or to pay or . 
secure money or other thing, lent or advanced for that purpose, 
shall be void." In all cases of this sort, the enquiry is, who 
has the money? Is it in the hands of a party to the illegal 
transaction? Or is it in the hands of a person not a party? If 
in the hands of a party, it  cannot be recovered, provided it were 
paid to him by the consent of the other party; because both 
parties are equally criminal, and there can be no reason why he 
who parted with his money voluntarily, shall have it back. To 
his case both maxims apply, "in pari delicto melior est conddtia 
possidentis," and "Volenti non fit injuria." But if the money 
be in the hands of the stake holder, or he has  aid it over after 
notice not to do it, the person who made the deposit, shall re- 
cover it back; for as in the first case, the party who has volun- 
tarily paid over the money cannot rest his claim to recover it 
upon a moral foundation, so in this, the stake holder cannot 
rest his claim to retain i t  upon a moral foundation. Between 
him and the party making the deposit, there is no moral turpi- 
tude, and while the money remains in his hands, it  belongs to 
the party that lodged it there. Wood v. Wood, 172. 

2. In an illegal transaction, money may always be stopped whilst 
in transitu to the party entitled under such illegal transac- 
tion. Id. 

3. In a conversation between A. and B. relative to  the purchase of 
a pair of horses, the price was agreed on; but A. said he could 
not spare the horses, until they had made another trip in the 
stage. B. agreed to deposit the money with C., and when the 
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horses had made another trip in the stage, and A. ascertained 
that B. had deposited the purchase money with C., he was to 
deliver the horses to the stage-driver for B. Before the trip 
was completed, the horses ran away with the stage, and one of 
them got much injured. A. tendered the horses and demanded 
the purchase money deposited with C. He is not entitled to the 
money, because the right to the horses was not changed, the 
contract of sale not being complete. Branson v. Gales, 312. 

See PARTREES. 
4. A. and B. made a wager on a horse race in 1816. The money 

was deposited with a stake-holder, and after the race was run, 
. A. demanded of the stake-holder his deposit. The stake-holder 

refused to return the deposit, and A. brought an action for 
money had and received. He is entitled to recover; for the 
act of 1810, Ch. 14, prohibits the creation of any right on the 
event of a horse race, and leaves the parties, as to any remedy, 

i precisely where they were, if no such agreement had been - 
made. As long as the money remains in the hands of the 
stake-holder, it  belongs to him who has the legal right; and 
the legal right, which was in the person depositing, when the 
deposit was made, cannot be divested out of him and placed in 
another by the event of an illegal wager. Whilst the money is 
in transitu, before it comes to the actual possession of the win- 
ner, by the direction of the loser to pay it over, after the event, 
or by his omitting to forbid the payment, when he might, if he 
thought proper, it  is subject to be reclaimed by the person who 
made the deposit. Forrest v. Hart, 468. 

ATTACHMENTS. 
1. A garnishee summoned upon an attachment, stated that the 

debtor had executed to him certain deeds of trust for real and 
personal property, to secure three of his creditors, which prop- 
erty was sold a t  public sale, upon a credit, the purchaser giv- 
ing notes negotiable a t  the State Bank; that the sums secured 
by the deeds of trust had been discharged by a like amount 
out of the proceeds of the sale, leaving a surplus of $1,208, 
for which A. B. had given two notes payable to C. D. who 
had indorsed them in blank. A. B. was also summoned as a 
garnishee, and declared his willingness to pay the money on 
the notes. The plaintiffs in attachment are entitled to have 
judgment of condemnation of this money; for, if the garnishee 
had received the surplus money, the purposes of the trust deeds 
being satisfied, it  would have been money received to the use 
of the debtor, and might have been recovered in indebitatus 
assumpsit. The law is the same, whether the surplus be in 
money or in notes, and upon a refusal tb deliver the latter, the 
debtor would be entitled to an action of trover. The attach- 
ment law makes hotes not yet due, whether given for money or 
specific articles, subject to that process. And it is no objec- 
tion that the notes are given for the purchase of property in 
which the debtor had only an equitable interest. Whether the 
property be liable to execution, is not the criterion to deter- 
mine whether i t  be attachable, otherwise the attachment law 
could not operate upon bonds and simple contract debts. As 
soon as the purposes of the trust deeds were satisfied, there was 
but ane equity remaining, and that was in the debtor, whose 
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right to the money, had i t  been received, could have been en- 
forced a t  law. Peace v. Jones, 256. 

BASTARDY. 
1. A man charged as putative father of a bastard child, is a t  lib- 

erty to shew that the mother of the child is of mired blood, and 
within the fourth degree, and therefore excluded by the act 
of Assembly from swearing against him. S. v. Barrow, 121. 

2. The County Court cannot charge a man with the maintenance 
of a bastard, when it  appears to them, that the magistrates who 
took the examination of the woman, have proceeded against 
law, in the judgment they have found. Id. 

See JUKISDICTION. 

BILLS OF REVIEW. 
1. Rules concerning Bills of Review.-It is provided by the third 

of Lord Bacon's Ordinances, that  no Bill of Review shall be 
admitted, or any other new bill to change matter decreed, ex- 
cept the decree be first obeyed and performed; as  if i t  be for 
land, that  the possession be yielded; if for money, that the 
money be paid; if for evidences, that  they be brought in;  and 
so in  other cases, which stand upon the strength of the decree 
alone. His fourth Ordinance provides, that if any act be de- 
creed to be done, which extinguishes the party's right a t  the 
Common Law, as  making a n  assurance or release, acknowledg- 
ing satisfaction, cancelling bonds or evidences, and the like; 
those parts of the decree are  to be spared, until the Bill of Re- 
view be determined; but such sparing is to be warranted by 
public order made in Court. Stallings v. Cfoodloe. 159. 

2. Peculiar circumstances have induced the Court to make ex- 
ceptions to the rigid enforcement of the third Ordinance: as  1. 
Where the party would swear that he was unable to perform 
the decree, and would submit to lie in  prison until the matter 
was determined on the Bill of Review.-2. Where the party had 
been in prison for twenty years, and swore that he was not 
worth forty pounds sterling, besides the pa t te r  in question, he 
was allowed to bring a Bill of Review, without paying the costs 
decreed in the original case.-3. Where a large sum of money 
was decreed to be paid, the Court permitted the party to bring 
a Bill of Review, on giving bond with good security to perform 
the decree. Id .  

3. In  North Carolina, a party has been allowed to bring a Bill of 
Review, upon its being shewn to the Court, that he was insolv- 
ent, The Courts in this State will adopt the mild rule, where 
the party is able to perform the decree, of permitting him to 
bring a Bill of Review, upon his making secure the party who 
obtained the decree. This rule best comports with the con- 
dition of our' country, and our mode of doing business in  
Courts of Equity. Id. 

BOUNDARY. 
1. The rules which have been established by the decisions of the 

Courts, for settling questions relative to the boundary of lands, 
have grown out of the peculiar situation and circumstances of 
t'le country, and have been nioulded to meet the exigencies of 
men, and the demands of justice. These rules are-1. That 
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1 
whenever a natural boundary is called for i n  a patent o r  deed, 
tine line is  to terqlinglh &it,  powever wide of the c o e s e  called 
for, i t  may be; or however short, or beyond the distLnQe specl- 
fied. 2. Whenever it can be proved that there was a line actu- 
ally run  by the surveyor, was marked and a corner made, the 
party claiming under the patent or deed, shall hold accordingly, 
notwithstanding a mistaken description of the land in the pat- 
ent  or deed. 3. When the lines or courses of a n  adjoining tract 
are called for in  the deed or patent, the lines shall be extended 
to them, without regard to  distance: Provided, those lines and 
courses be sufficiently established, and no other departure be 
permitted from the words of the patent or deed, than such as  
necessity enforces, or a true construction renders necessary. 4. 
Where there a re  no natural boundaries called for, no marked 
trees or corners to be found, nor the places where they once 
stood, ascertained and identified by evidence; or where no lines 
or courses of a n  adjacent tract are called for; in  all such cases, 
we are  of necessity, confined to the courses and distances de- 
scribed in the 'patent or deed: for however fallaoious sqch 
guides may be, there are none other left for the location. 
Cherrv v. Ellade, 82. 

2. Boundary is a question of fact, or a t  least of law and fact com- 
bined, and to be decided by the jury and not by the Court. I t  
is the province of the particular description to abridge and 
limit, but not to  enlarge the general description. Where the 
thing referred to has no particular name, and there are super- 
added to the general description, specifications or localities, all 
these specifications or localities must concur to point out the 
object, otherwise i t  does not appear to be the thing intended. 
If one grant to J. S. one thousand acres of land, and no more, 
according to certain lines which include two thousand acres, 
the two thousand acres pass, because the buts and bounds are 
more certain than the quantity. Quantity is no way material, 
except where the boundaries are doubtful; and there it  is a 
mere circumstance. Reddiclc v. Leggatt, 539. 

3. Questions of boundary, like all other questions of fact, de- 
pend on their own particular circumstances, where every shade 
of evidence, and every the most minute circumstance produces 
its effect. The artificial rules respecting boundary are intended 
only a s  guides in  the application of circumstances, and not as  
fixed laws to be applied indiscriminately to a11 cases. The injus- 
tice complained of in  our boundary decisions, has been produced 
by considering these artificial rules, not as  mere guides, but as 
fixed laws, and applying them indiscriminately to  all cases, 
whether they fit them or not. It is the province of the Court 
to expound to the jury the law connected with the facts under 
discussion, but not .to express a n  opinion on the facts. If, 
therefore, the Court express a n  opinion on the facts, a new 
trial will be awarded; for Orbison v. Morrison, 551. 

Laws 1796, Ch. 4, declares, "that it shall not be lawful for any 
judge in delivering a charge to the jury, to give an opinion 
whether a fact is fully or sufficiently proved, such matter be- 
ing the true office and province of the jury." Tate v. 
Greenlee, 556. 



CHARGES UPON PROPERTY, BY DEED OR BILL. 
1. A father, for the purpose of advancing his son in life, conveys 

to him his manor plantation and sundry slaves, reserving,to 
himself and wife, the use of such lands and slaves during thei; 
joint lives and the life of the survivor of them: and in the con- 
veyance, "it is agreed between the father and son, and is to be 
taken a s  a principal part of their contract, that the son is to 
provide for, maintain, keep, succor and nourish the father's 
daughter Mary, during her natural life, so that  she do not suf- 
fer or lack for necessaries in any manner whatsoever." The 
support and maintenance of Mary, is not a charge upon the 
property conveyed to the son, but a personal charge upon the 
son. Taylor v. Lanier, 98. 

2. A covenant before marriage to settle certain 'lands upon the 
wife, amounts to a specific lien upon those lands in  the posses- 
sion of the  devisee; but a general covenant to  settle lands upon 
the wife, of a certain annual value, gives no remedy to the wife, 
but as a specialty creditor. Ib. 

COLOR OF TITLE. 
See LINIITATIONS. 

CO~IMON CARRIER. 
No custom among the owners and freighters of boats on a navi- 

gable river, will excuse them from the operation of the law 
governing common carriers. Adam v., Hay, 149. 

CONSIDERATION. 
See EQUITY. 

CONSTABLES. 
1. A constable being appointed for "the district of New Bern," in 

Craven county, gave bond "well and truly to disqharge his duty 
as  constable in  the said district." In  an action on this bond 
for neglect to collect money on an execution which was put into 
his hands, proof that the defendant in  the execution had prop- 
erty in Craven county, but out of the district of New Bern, 
will not support the action. Dade v. Morris, 146. 

2. The powers and duties of constables are co-extensive with 
the limits of the county within which they are appointed. The 
word "district," used in the 7th section of the act of 1741, Ch. 
5, does not restrict their powers or duties to any section of the 
county; i t  is merely directory to the County Court to make an 
appointment where a vacancy happens. Id. 

3. Although, for this reason, the constable in  the case above, is 
liable in  a n  action on the case for breach of duty anywhere in 
the county of Craven; yet, being sued on his bond, the covenant 

' in  which is, "that he will discharge his duty in  the district of 
New Bern," if the breach assigned were, that  he did not dis- 
charge his duty generally, there would be a variance between 
the bond and the breach; if, that  he did not discharge his 
duty within the district of New Bern, the evidence does not 
support the breach. Id. 

CONTRIBUTION BETWEEN DEVISEES AND LEGATEES. 
1. Testator devised his lands to Fleming, a n  alien, and three ne- 

gro slaves to his brother Thomas. He appointed Fleming and 
Vol. 7-25 385 



INDEX. 

Harwell bis executors, and gave them power to sell such of ' 
his propbrty as they might think necessary for the payment of 
his debts. The executors sold the lands, and applied the pur- 
chase money to the payment of Fleming's debts. The negro 
slaves bequeathed to testator's brother Thomas, were then sold 
to pay the testator's debts. They were sold upon a credit, and 
purchased by the guardian of Thomas, in trust for him. The 
guardian gave his own bond for the purchase money. Thomas, 
the legatee, filed his bill against Harwell, the surviving executor 
(Fleming having died), charged him with a misapplication of 
the purchase money of the lands, that the lands were sold 
avowedly to pay the debts of the testator, and if  the money 
had been applied to this object, it would not have been neces- 
sary to sell. the negroes. The bill prayed as against Harwell, 
that he be decreed to deliver up the bond which he had taken 
for the purchase money of the negroes. The bill was also filed 
against Johnson, the purchaser of the lands, charging him with 
notice of the trusts of the will, and with connivance in the misap- 
plication of the purchase money; and prayed, as against him, 
that if complainant could not be otherwise relieved, he, John- 
son, might be decreed to pay to complainant, the value of the 
negroes. To this bill, the defendants demurred, and shewed 
for cause, that it appeared by complainant's own shewing, that 
he was not interested in the question made in the bill relative 
to the sale of the lands, or the proceeds of the sale, nor en- 
titled to have the bond delivered up. The demurrer allowed, 
for the personal estate is primarily liable to pay debts; and 
although the testator might have subjected any particular part 
of his estate to this purpose, yet, in this case, he has not done 
so; he has given power to his executors to sell any part of the 
estate they pleased, to pay debts. This does not transfer to 
the real estate the liablity of the personal to pay them; and 
after the death of the debtor, the law directs the personal 
estate to be exhausted, before the lands shall be resorted to for 
satisfying debts. The rule therefore does not apply in this 
case, "that where one claimant has more than one fund to 
resort to, and another claimant only one, the first claimant 
shall resort to that fund, on which the second has no lien." 
In the lifetime of the testator, creditors might sue out their 
executions against his real as well as personal estate; but after 
his death, the Iands go to the heir or devisee, and the personal 
estate to the executor; and the creditors cannot pursue the 
first until the latter be exhausted, in satisfying their simple 
contract debts; and the bill does not charge that complahant's 
legacy was sold to pay specialty debts. The Court must there- 
fore presume that it was sold to pay simple contract debts only. 
Heirs and devisees cannot be sued in the first instance for 
such debts, and the lands descended or devised to them cannot 
be subjected to their payment, except in the way pointed out 
in the act of 1784, Ch. 11. If then, the lands devised in this 
case, had been sold, and simple contract debts paid with the 
proceeds, the devisee would have a right to call upon the 
legatee of the personal estate to make his devise good to him. 
But if the debts were specialty debts, complainant could not 
stand in the place of the specialty creditors, as against the 
devisee of the lands, because such a devisee is as much a 
specific devisee, as the specific devisee of a chattel. The prin- 
eipal rule in marshalling assets is, that when a creditor may 
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resort to both the real abd personal estate, and the legatee can 
only resort to the personal, if this be insufficient to pay both, 
the creditor will be confined to the real estate; or if he has 
been satisfied out of the personal fund, the Court will permit 
the legatee to stand in his place, and receive satisfaction out 
of the real estate, to the amount taken from the personal. But 
this rule operates, only where the real estate is charged with 
the payment of debts or legacies, or where the creditor has a 
lien upon it; except where the donee is heir a t  law, and then 
against him the lands will be liable to the specialty debts in 
case of the personal estate. Fleming must be considered a 
devisee of the land; for an alien can take; for whose benefit he 
takes, is a question in which complainant has no interest. 
Miller v. Harwell, 194. 

CREDITORS. 
See LI~TITATIONS-Statute of. 13. 

COVENANT. 
1. Tenant in tail  aliens, and i n  his conveyance, "he, for himself, 

his heirs, executors, and administrators, doth covenant and 
agree, the premises, to him the said A. B., his heirs and assigns 
against the lawful claims or demands of any person or persons 
whatsoever, iorever to warrant, secure and defend." He then 
dies, and real assets descend to the issue in  tail, of greater 
value than the land aliened. A discontincance of the estate 
tail  is not worked: for the covenant is not a covenant real, an- 
nexed to the land, whereby the alienor and his heirs are bound 
either on a voucher or judgment in  a warrantia chartae to yield 
other lands of equal value in  case of eviction of the tenant by 
better title. But it  is a personal covenant to defend the gos- 
session, a covenant for quiet enjoyment, the breach of which 
is to be repaired not i n  land, but in  damages; and these must 
be primarily paid out of the personal fund. Jacocks v. Qil- 
liam, 47. 

2. The disuse of real actions has, from necessity, given to the 
warrantee a right to bring a n  action of covenant, in  which he 
recovers damages according to the value of the lrtncl a t  ;he 
time the warranty was entered into. If he could not bring this 
action, he would be without remedy; but the same remedy 
does not exist for rebutting the heir; for if the ancestor hath * 
left real or personal assets, the purchaser may be recompensed. 
Ibid. 

3. Action of covenant on a deed, in  which the defendant set forth 
"that in  consideration of £44, to him paid, he had sold to tKe 
plaintiff a note of hand upon John Arnold for £50, given to 
him by one John Maschan; and i f  there should any thing fail 
i n  the recovery o f  the said note, or if Arnold should pay i t  in 
paper money, without allowing the depreciation, then, and in 
that  case, the defendant obliged himself to  make the same good 
t o  the plaintiff; or if Arnold should be allowed a receipt by one 
n i x  to him for £18, the defendant obliged himself to make it 
good." This covenant extends to the solvency of Arnold, and 
the object of it was to secure the plaintiff against his insolv- , 

ency, the allowance of the depreciation and the receipt of Dix. 
T h e  words "if any thing should fail  i n  the  recovery of the said 
note" point to a complete indemnity to the plaintiff, if from 
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any cause he sho.lfld not receive the qmoupt af the note; they 
mean not w l y  that a judgment shogld be obtaihed, but that.  
the money should be paid. A "recovery" signifies, i~ legal 
contemplation, the obtaining ~f any thing by judgmeqt or trial 
a t  law. Hoover v ,  Q l q k ,  169. 

See DAMAGES, 2. 

1. The true meaning of the maxim, "Proairno antecedenti fiat re- 
latio nisi impediatiur sententiam is, that refereqce shall be made 
to the next antecedent or not, accordingly as  the sense, and 
reason and justice of the thing require it. 8. v. Jernigan, 12. 

2. I n  construing a will, the Court will look to the state of the . 
testator's family, and to the kind and extent of property he 
owned a t  the time of making his will. Edens v. Williams, 27. 

DAMAGES. 
1. A. agrees to deliver to B. certain specific articles by a particu- 

lar day, for which B. agrees to pay him a certain price. A. 
neglects to deliver them, for which he is sued. Although 
upon the trial i t  do not appear that  B, has spstained any 
actual damage, he is entitled to recover nominal damages; fox' 
the Law requires damages to be assessed for the breach of all 
valid contracts, when proved to the satisfaction of a jury. 
Clinton v. Mercer, 119. 

2. A. having covenanted to build for B. a house of certain dimen- 
sions and form, of good materials, and to execute the work in 
a workmanlike manner, built a house of the form and dimen- 
sions set forth in the covenant; but part of the materials were 
not good, and part 9f the work was not done in a workmanlike 
manner. B. refused to accept the house, and sued A. on his 
covenant. B. is entitled to  recover, not the value of ~ u c h  a 
house as  A. had covenanted to build, but the difference in value 
between such a house and the house built, and damages for 
the breach of covenant; unless the materials and workmanship 
be so inferior as  to be of little or no value. Twitty v. 
McGuire, 501. 

See WRITS OF ENQUIRY.-EVICTION. 

DEVISE. 
1. A. by his will directed certain negro slaves to be divided be- 

tween his three children, William, Mary and Sarah, when either 
of them should come of age, or sooner, if the executors found 
i t  necessary; and then declared, "that if either of the said 

' children should die under age, without heirs, then that  share 
should be divided between the other two children." Marv died 
under age and without issue; William then died, leaving Sarah, 
of the whole blood, and two brothers and a sister of the half 
blood, of the maternal side. The part of Mary's share which 
accrued to William upon her death, does not survive to Sarah, 
but goes to her and to the brothers and sisters of the half 
blood. McKag v.  Hendon, 21. 

See LEGACIES. 
2. A. being seized of a tract of land, and possessed of five 

slaves, made his will, and therein lent to his wife, during her 
life, his land and three of his slaves, with his household furni- 
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ture and stock. He then directed that  if his wife ~Bohld  be 
ensient with child, such child should bB raised and educated by 
his wife, odt of the income of the property left her, as  Well as  
all  the property he died possessed of. Hie then beqdedtlied to 
hi$ Brother's two daughters his other two slaves, to He divided 
between tliem when either of them sliould marry. The wife 
was enstent f i th child, and one of the brother's daughters hav- 
ing married, the executor Was called upon to dividk tlie two 
slaves and their increase between her and hbr siBter. Held, 
that  the brother's daughters were not to take, if the wife bbould 
prove ensient with cfitltl; And that a11 df the pr'oBerty belonged 
to the child after the mother's death. Edens u. WillWns, 27. 

See CONSTRUCTIOK, 2. 
3. Testator bequeathed negro slaves to his wife during her,life, 

cind directs that  after her death they shall be set free, and en- 
joins it  as  a duty upon his executors to use their best ehdeavors 
to procure from Court a license to emancipate them. He then 
gives several small legacies to his nieces, and concludes his will 
with a declaration, "that no person or persons whatever, being 
in any degree related to him or his wife, or any other person or 
persons whatever, other than was therein before mentioned,. 
should ever, under any pretence, come in for a share, or receive 
any part of his estate." He appoints his wife and four other per- 
sons his executors; his wife holds the negroes during her life, 
and bequeaths them to her niece, whose husband takes them 
into posession, claiming the absolute property in them. The - surviving executors bring detinue for the negroes, and recover; 
because although by the policy of our law, the ulterior limita- 
tion after the wife's life estate is void, the entire interest in 
the negroes did not vest in  her: She could not claim, under 
the will, and in express opposition to the will; and here there 
were express words of exclusion as  to any other interest than 
one for life. Her interest as one of those among whom the 
residue of the estate undisposed of by the will was to be di- 
vided, was not such an interest, before the assent of the execu- 
tors, as vested a legal title in  her legatee. The assent of the 
executors, was in this as in  all otkrer cases, co-extensive with 
the legacy. Where there is no remainder, the assent enures 
to the benefit of the particular tellant only; and the executors 
are  entitled to the posses$idn of the chattel again, to perform 
the other t rusts  of their office. The clause of the will exclud- 
ing all persons from a beneficial interest in  the negroes after 
the life estate of the wife, does not affect the interest of the 
plaintiffs a s  executors or trustees, nor the interest arisirlg from 
their office of executors, which is necessary to perform the 
trusts of the will, or the trusts raised by law. A legacy can- 
not be claimed under a will in express opposition to the plain 
intention of the testator. But the next of kin can take in  ex- 
press opposition to the words of the will; for they take under 
the law, and not under the will. James v. Masters, 110. 

4. A. devised his hnda to his son Henry, his&@&ter Peggy, and 
the child his wife Was enS&nt' with, as  t emnts  in comncm: and 
declared that  on the  coming of age of his son Henry, i t  should 
be a t  his option to have the land sold or not; if sold, the 
money arising therefrom was to be equally divided between 
him and the other two children; and the executor was azlthor- 
ized to sell the lands, if Henry should wish it, and divide the 
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money. A. died in  1793, and his wife soon afterwards was de- 
livered of a daughter, who shortly thereafter died. The widow 
married, and had issue, a daughter named Attillia. Peggy died 
in  May, 1796, and Attillia was born in  September following. 
Henry, on arriving a t  age in  1807, sold the land, and Attillia 
now claimed one-fourth part of the lands, and brought a n  eject- 
ment against Henry's alienee. Pending the suit, the executor 
executed a conveyance to Henry's alienee. Attillia is not en- 
titled to recover any part of the lands, whatever right she may 
have to a share of the money for which they were sold; nor 
can the Court in  the action of ejectment take any notice of her 
claim for a share of the rents which accrued before the sale. 
Whithed v. Williams, 156. 

5. Testator lent to his son Littleton, three negroes, and directed 
his executors to hire them out and apply the hire to the support 
of Littleton during his life, and after his death, to divide the 
negroes and their increase, among his son Bird's children, as  
they should arrive a t  age. He then directed, that  all the re- 
mainder of his estate should be sold by his executors, and after 
paying debts, &c., be equally divided among his son Bird's chil- 
dren, a s  aforesaid. Bird had several children born after the 
death of the testator, in  the lifetime of Littleton, and before 
Bird's eldest child arrived a t  age. And a question arose, 
whether these after born children were entitled to distributive 
shares of the property included in the residuary clause of the 
will. Held, that  they were entitled equally 'with the childrell 
born before the testator's death. All the children of Bird 
are  entitled, who were living a t  the time the property ought 
to be divided: that time is, "after Littleton's death, and when 
Bird's eldest child arrives a t  age." Both events must happen 
before a division; and the Court will postpone a division, until 
the happening of the latest event, in order to embrace a greater 
number of children, in  conformity with the principles govern- 
ing the Courts in  marriage settlements. VanHook v. Rogers, 
178. 

6. Where a fund is to be divided under a will, persons claiming 
the fund under a general description, are entitled, if they can 
bring themselves within the description. I&. 

7. Where property is given to the children of A. and no time is  
fixed for a division, i t  is divisible, by the will, a t  the testator's 
death, although the egecutors must, by law, hold i t  for two 
years, for the benefit of creditors; and only children born a t  
the time of the testator's death, or in  ventra sa mere, are en- 
titled. Id. 

See CONTRIBUTION. 
8. Testator gave to his wife "all the property he received with 

lier; and the rest of his estate he gave her until his son 
should come to lawful age, when the same should belong to 
him; and in the mean time, directed that his son be main- 
tained and educated a t  a reasonable expense out of his es- 
tate, in proportion to the value of all the property, and its 
general profits and income." The widow died, leaving her 
son surviving her, who flied before he attained the age of 
twenty-one. The legacy to the son vested in him on the death 
of the festator, and did not lapse by his death before twenty- 
one. The words "till his son should come to lawful age, when 
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the prbperty should belong to him," do not import a contin- 
gency; they only mark the time when the remainder limited in 
the will is to vest in possession; the devise being considered 
a s  made subject to the intermediate estate meated out of it, 
and made a n  exception to it. This does not conflict with the 
rule, that where a devise or bequest is made to a person when 
he  shall attain twenty-one. without any disposition of the 
property in  the mean time, that  generally such devise or be- 
quest is conditional, and will not vest before that period, for 
the word "when" standing by itself and applied to legacies, is 
a word of condition; but a n  exception is made to the rule, 
where the testator has disposed of the interrdediate interest 
either to a stranger or the legatee. Johnson v. Baker, 318. 

9. Testator bequeathed a slave named Nell "to his wife during 
her natural life or widowhood," and in a subsequent clause of 
his will, he declared "that the negro woman Nell shall become 
the property of his daughters, A. and B., a t  their mother's 
death, or a t  the time his son Thomas arrived to sixteen years 
of age; and if the widowhood of his wife should terminate 
before her natural life, Nell should remain in the place where 
she lived for the support of his children." The daughters are 
not entitled to Nell, until both events happen, to-wit, the 
death of the widow, and the arrival of Thomas to the age of 
sixteen; and the Court will construe the word or conjunc- 
tively, to effectuate the testator's intention. Gibbons v. Dunn, 
548. 

10. Although the validity of a n  executory devise is to be tested, 
not by the event, but by the words which tie up the happening 
of the event, so that if the event happen a t  all, i t  must be 
within the prescribed time; yet, to claim under such de- 
vise, i t  must be shewn that the contingency has happened 
within the period prescribed, or as  the testator directed. 
Therefore, where a testator directed, that  upon the failure 
of the issue of his two sons, part of the lands devised to 
them should be rented out for the benefit of his daughter 
during life, and after her death to her children, and another 
part of the lands at  the same time to pass to J. S.: If the 
limitation to J. S. be deemed good, yet he cannot recover the 
lands, without shewing that the issue of the sons had failed 
in  the life time of the daughter. Stevenson v. Jacocks, 558. 

1 DESCENT. 
1. S. having two, daughters, A. and B., and a son, C., made his 

will, and devised his lands to his grandson, D., the son of C. 
The daughters A. and B. survived their father; the son C.  
died before him, whereby the grandson D. who was the devisee 
of the lands, became one of the heirs a t  law of his grand- 
father. A. one of the daughters, died intestate, and without 
issue. The mother of D. married a second husband, by whom 
she had three children: and D. having died, a question arose, 
whether these children being of the half-blood of the maternal 
line, were entitled to share in the lands devised to D. he 
having left a t  his death, his sister B. of the whole blood, him 
surviving. Held, that they were entitled under the acts regu- 
lating descents; for D. took the land tinder the will, and not 
by descent. If he had taken by descent, the sister of the 
whole blood would exclude brothers and sisters of the half- 
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bIood. If a man devise his land& to his heirs withbut chang- 
ing the tenure or auality of the estate, the heirs are in  by 
descent: And so in  all cases where they take the same estate 
by will, as  they would have taken, had their ancestor died 
intestate. Where tMtator devises to hS$ two daughters and 
thelr heirs forever, to be equally hivitled Wtween them, the 
daughters take by descent and the devise is void; because the 

ords of the devise make them tenants in common, which 
%ey would be under the act regulating descents, had 'their 
ancestor died intestate. The design of the act, in  directing 
that  the heirs shall take as  tenants in common, was to exclude 
survivorship: for besides the unity of possession, they ark as- 
similated to parcelless by the unities of title and interest, all 
coming in by descent from the same ancestor, and claiming the 
same interest. Insthe case of parceners, a devise to one is good; 
as, where a man having two daughters, devises all to one, she 
shall take all by the devise, and not a moiety by descent, and a 
moiety by the devise; for this is not a devise to a n  heir, because 
both parceners make the heir, and the one is not heir without the 
other. Here the grandson, the devisee, was not the sole heir 
of his grandfather, the testator. There were two daughters, 
his aunts. He must, therefore, be considered as  taking all the 
lands by purchase, and upon his death, the half-blood are en- 
titled to inherit equally with the whole blood. McKay v. Hen- 
don, 209. 

2. Claim of the half-blood in the case of a purchased estate. Sam- 
uel Swann, Sr., devised the lands in  tail to his first son, Sam- 
uel Swann, Jr., and to his second and third sons in  succession, 
to-wit, John and Thomas, who were by a second wife. Samuel, 
the  devisee, became seized i n  fee, by virtue of the act of 1784, 
Ch. 22. He devised one part of the lands to John Swann, one 
of his brothers of the maternal half-blood, and another part 
to Thomas Swann, another brother of the maternal half-blood. 
John died intestate, leaving issue, Samuel Johnston Swann, 
who died intestate and without issue. Thomas Swann died in- 
testate and without issue, leaving Mary, the maternal sister of 
the half-blood, and the said Samuel Johnston Swann, a nephew 
of t h e  whole blood. A question arose who were entitled to the 
lands? The kindred on the paternal side, who were further in 
degree, or the maternal half-sister? The kindred on the pa- 
ternal side a r e  the lessors of the plaintiff: The maternal half- 
sister is the defendant's wife. Held, that the maternal half- 
sister is entitled to the lands: for 1. Both John Swann and 
Thomas Swann took the lands as purchasers: and the same 
person who would have been the heirs of John Swann, had 
died without issue, is  the heir of Samuel Johnston Swann. At 
the common law, the principle on which the law of collateral 
fnheritance depends, is, that upoh the failure of the issue in  
the last proprietor, the estate shall descend to the blood of 
the first purchaser; and he who would have been heir to the 
f a t h ~ r  of the deceased, shall be Heir to the son. When a man 
purchased an estate, he took i t  as a feudwm novurn, descend- 
ible to  his heirs general, first of the paternal, and then of the 
maternal line. If he died without issue, or brother or sister, 
or the issue of such, his eldest paternal uncle would take: If 
there were no such uhcle, nor the issue of such, then his pa- 
ternal aunts. If there were neither, nor the issue of such, then 
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his eldest great-uncle of the line of his paternal grandfather, 
arld so on, until that  line were exhausted, always giving s 
preference to the male stocks. On the failure of blood in the 
line of the patern&l grandfather, then the.same rule Was to  be 
followed as to the maternal grandmother's line. If that failed, 
then the maternal grandmother's line was to inherit. On the fail- 
ure af that  line, then the maternal grandmother's line was to be 
sought for. The issue of the eldest son of William Swann, who 
was the brother of Samuel Swann the elder, would be the heir 
of Samuel Johnston Swann, a t  common law. 2. But the act of 
1784, ch. 22, has let the half-blood into the inheritance, when that 
half-blood is i n  the line of inheritance.-That act does not change 
o r  alter the stocks or genealogical lines, as they were known a t  
oommcm law. They remain the same, with the addition of the 
Izalf-blood when in those lines. Mary, the wife of William Shep- 
perd, is the heir entitled to these lands under the act of 1784; 
because she is  next in  the degree of the blood of the purchasers, 
being a sister; and &though of the half-blood, the 3d and 4th 
sections of that act render her capable of inheriting. The half- 
blood shall not inherit when out of the common, law stocks or 
lines, although in equal or in  a nearer degree. Thus, when lands 
descend on the side of the father to a soh who dies without issue, 
leaving a half-blood brother on the maternal s i a ,  and an uncle 
or more remote relation of the whole or half-blood on the pa- 
ternal side, the relation next in degree on the paternal side, shall 
Inherit: ls t ,  because he  is of the blood of the first purchaser; 
2d, the proviso to the 3d section of the act of 1784, declares that 
t h e  maternal half-blood brother shall not inherit, until such 
paternal line be exhausted of the half-blood, and of course, of 
the whole blood. Heirs shall be sought for in the paternal line, 
a d  infiniturn, before any of the maternal kindred shall inherit, 
however near in  degree; and e converso, where the lands shall 
descend on the maternal line. Shepard v. Shepard, 333. 

3. Claim of the half-blood in the case of a descended estate, prior 
to the act of 1808, ch. 4. Henry Hill being seised of the equit- 
able estate i n  the lands, died intestate, leaving an only child, 
Joseph Jphn Hill, upon' whom the lands descenaed. His mother, 
the widow of Henry Hill, married a second husband, by whom 
she had issue, who were living when Jospeh John Hiil, their 
half brother, died intestate. Henry Hill left a brother named 
Whitmel Hill, who afterwards died, leaving an only son, Thorpas 
B. Hill, his heir a t  law. Upon the death of Joseph John Hill, 
in 1808, a question arose whether the lands of which he died 
seised, descended to Thomas B. Hill, his paternal cousin, and 
of the blood of the first purchaser, or to the maternal brothers 
and sisters of the said Joseph John Hill. The Complainants 
are the maternal brothers and sisters. The defendant is the 
paternal cousin and the heir a t  common law. Although this be 
a case of lands which come to the person last seised, by descent, 
yet the case having occurred prior to the act of 1808, ch. 4, the 
half-blooe of the niaternal line are entitled to the lands, under 
Laws 1784, ch. 22. 410. 

DIVORCE : 
I. Petition for divorce from the bonds of matrimony, for adultery 

committed in the years 1812 and 1813. Petition dismissed; for 
Laws 1814, ch. 5, is the only law which gives authority t o  the 
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~ & r t s  to take cognizance of the subject of divorce. The adul- 
tery charged was prior to the passage of this act;  and the act 
shall not be so construed as  to have a retrospective operation. 
Because, before the passing of the act of 1514, adultery was pun- 
ishable only by a fine. To superadd to this liability, a depriva- 
tion of the marital rights under the act of 1814, would be t o  
increase the punishment of the offence; and this would be con- 
trary to  the 24th section of the Bill of Rights, which declares, 
that "no ex post facto laws ought to be made." Ex post facto 
laws are of different kinds: 1. Every law which makes an action 
done before the passing of the law, and which was innocent 
when done, criminal, and punishes such action. 2. Every law 
that  aggravates a crime, or makes i t  greater than i t  was, when 
committed. 3. Every law that changes the punishment, and in- 
flicts a greater punishment than the law annexed to the crime 
when committed. 4. Every law that alters the legal rules of evi- 
dence, and receives less or different testimony, than the law 
required a t  the time of the commission of the offence, in order 
to convict the offender. The enhancement of a crime or penalty 
seems to come within the same mischief a s  the creation of a 
crime or penalty. To every petition for divorce, there must be 
a n  affidavit appended, that the facts charged have existed and 
been known to the petitioner six months before the filing of 
the petition. Dickinson v. Dickinson, 327. 

DISCONTINUANCE OF AN ESTATE TAIL: 
See COVENANT. 

EQUITY: 
1. A consideration is necessary to raise an equity, but not to 

transfer it; when an equity is once raised, it  is transferable 
like other rights, at the will of  the owner. Williams v. Howard, , 74. 

2. A, being in possession of B'S slave, a fi. fa. is levied on the slave, 
and C. agrees a t  the request of A. to bid off the slave and ad- 
vance the money on the f i. fa. and to allow A. time to return 
the money and redeem the slave. To a bill filed to redeem, it 
is  not necessary to make B. a party; for it  is a contract of 
agency, and as  between A. and C., A. is to be considered the 
owner of the slave, and C ,  is concluded from contesting his 
title. I d .  

3. He who bargains with another, placing confidence in him, is 
bound to shew that a reasonable use has been made of that con- 
fidence. Id. 

4. He who acquires a legal title by breach of trust, and by taking 
advantage of another's necessities, which he was instrumental 
in  producing, shall not set up the title against him from whom 
he obtained it. I d .  

See BILLS OF REVIEW. 
See TENDER.-ARBITRAMENT AND AWARD. 
5. A man dies seised of lands situate in  two counties. The lands 

in  one county are partitioned among the heirs a t  law, by com- 
missioners appointed by the county court, agreeably to the pro- 
visions of the act of 1787, eh. 17. This partition does not pre- 
clude the Court of Equity from decreeing a sale of the lands 
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situate in the other county, if it appear to the Court, that  patti- 
t ion cannot be made of the lands without injury to the parties- 
interested. Btrudwiclc v. Ashe, 207. 

6. A. being in want of money, borrowed $200 from B, and to secure 
the repayment thereof, placed in the hands of B, a negro slave,. 
upon a par01 agreement, that upon the repayment of the money, 
the negro should be re:delivered. B. sold the negro to C, who 

' took possession and held for nine years. A. filed his bill against 
B. and C. to redeem the negro. C. pleaded that  he was a pur- 
chaser for a valuable consideration without notice; and in his 
answer relied upon the length of time he had had the negro in  
his possession. His plea being found by the jury to be true, the- 
bill was dismissed as to C;  for, 1. His plea shall avail him. 2. 
His long adverse possession shall also avail him. Equity will 
not take from him any defence or protection, which would avail 
him a t  Law. Here, his adverse possession for more than three 
years, is a good defence a t  Law, under the plea of the statute of 
limitations. And' i t  is no answer to this objection, that the de- 
fendant has not pleaded the statute. I t  is only in  those cases 
where Courts of Equity and Courts of Law exercise concurrent 
jurisdiction, that in  this Court, the statute can be relied on as a 
positive bar; for Equity follows the  Law, and the right of the- 
parties shall be the same in both Courts. Where this Court has 
exclz~sive jurisdiction, Equity will respect time, and frequently 
decides in  analogy to the statute of limitations. In this case, 

' the defendant has exposed his situation, and the Court perceives 
that  he has a good defence a t  Law, which he may use with a 
safe conscience, and will not therefore interfere. Bell u. Bee- 
man, 273. 

7. Husband and wife, being seised of a tract of land in right of the- 
wife, agreed to convey the same in fee simple to a purchaser, 
for a fair consideration; and in pursuance of this agreement, 
they conveyed by deed, the tract of land to the purchaser, who 
executed his bond for the purchase money. The husband died, 
and the wife not having been privily examined touching the exe- 
cution of the deed by her during the covarture, availed herself' 
thereof, entered on the land, expelled the tenant who held under 
the purchaser, and avoided the estate. The purchaser died, and 
his administrator filed a bill praying to have the payment of the 
purchase money enjoined. Demurrer to the bill overruled; for 
the purchaser contracted for the wife's estate of inheritance, 
not for the husband's freehold in  her right. He obtained a con- 
veyance, which transferred only the husband's estate. To make 
it  good to pass the wife's estate, her private examination was 
necessary. The nature of the contract, and the transfer in its 
incipient state, shews that the agreement of the parties was, that 
a conveyance, effectual to  pass the property agreed to be sold, 
should be made. I t  is, therefore, unlike the case where the par- 
ties have done what they have stipulated to do; as where the 
agreement was, the transfer should be without warranty, and' 
such transfer was made, and the title proved defective; the pur- 
chaser could not complain that the vendor had not done what 
he had promised to do. The Court will therefore apply that  
universal principle of Equity, which forbids one party to take.  
the benefit of a contract, whilst he withholds performance on his 
part;  and will arrest the money until he shall have performed it. 
The deed must be considered as  unexecuted for the purpose of 
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having the effect intended; as  a n  instrumellt sealed, but hot de- 
livered; where individuals uhabr no incapacity to  cbntr'BCt are 
the parties. For, a s  the Common Law has declared a Mffrery 
necessary to constitute a deed between such parties, the General 
Assembly has declared a private examination of a mal;ried 
women necessary to make her deed effeotual to pass her lands. 
Lane v. Patrick, 473. 

How EQUITY MILL DECIDE IN ANALOGY TO THE STATUTE OF LIMI- 
TATIONS. 

See LIMITATIONS, STATUTE OF. 8, 12. 

BVIDEINCE : 
1. A parish registeb of marriages, births and deatths, kept pursuant 

to the act of 1715, is good evideflce to prove pedigree, and that  
the several persons whose pedigrees is thus proved, afe within 
the savings of the statute of limitations. Jacoclcs v. GTZliam, 47. 

2. In  a n  action to recover the value of a negro slave, the plaintiff 
gave in  evidence a bill of sale for the negro, made to him on 
1 5  December, 1817. The Defendant claimed title to the negro 
under the same person, and gave in evidence a bill of sale made 
to him on the 5th of that month. The plaintiff alleged that  he 
had  purchased the negro before the 5th, and that i t  was agreed 
between him and the vendor, that they should meet on or about 
the E t h ,  when he  should give bond with security, for the pur- 
chase money, and the vendor should make to him a bill of sale. 
The declaration of the vendor, made between the 5th and 15th, 
received in evidence to prove these facts. Guy v. Hall, 150. 

3. The declarations of a person are  evidence against him, and all 
claiming under him by a subsequent title He cannot better his . 
title by transferring it  to another, or thereby affect the rights of 
those who have a n  interest in his declarations. Id.  

4. I n  the case above, the vendor was alive, and amenable to the 
process of the Court; and it  was urged that he himself should be 
sworn, and his declarations be not received. But lie being privy 
in estate, and in Law, his declarations a re  those of the party 
claiming under him. If i t  be asked, why not swear him? The 
answer is, the party likes his declara.tio@s,better. Id. 

5. A rule prevailed during Lord ~ansf i&d ' s  time, that no man 
should be heard either directly by himself as  a witness, by giv- 
ing his declarations in  evidence to impeach a n  instrument to 
which he was a party, or to invalidate a title which he had passed 
away a s  a good one. This rule was exploded by Lord Kenyon, 
and the ancient rule restored, of excluding witnesses only upon 
two grounds, infamy and interest. I t  is still retained in some of 
our sister states, as  to instruments which a re  negotiable. Id. 

6. Where, upon the trial of a state's warrant for larceny, the justice 
records the testimony of the prosecutor, the person prosecuted 
may, in  a n  action for a malicious prosecution, give such par01 
evidence of this tegtimopy, a s  is consistent w t h  the written 
stgtement, and tends to a more exact spethficati of, the thing 
stolen. watt v. Ureelzlee, 246. 

h 
. See MALICIOUS PROSECUTION. 
7. Action on the case By a n  indorser against a n  indorsee. Two 

counts in  the declaration: 1. upoll the indorsement. 2. Upon a 
special agreement entered into between the parties a t  tHe time of 
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m e  i n d o r s e ~ e p t ,  that the indorsee shquld sue the maker of the 
note, agd endeavgr by legal coercion, to obtain t4e Ibpx~ay from 
him, and if such endeavors should prove unavailing, that  the in- 
dorser should be liable. Par01 evidence received to prove th i s  
specigl agreement, and upon proof being made thereof, the Plain- 
tiff recovered. Wright v. Mtham, 298. 

8. Assumpsit for goads sold and delivered. Defeqdant pleaded a 
set-off; to support his plea, he introduced his book, contajning a n  
account against the plaintiff, and was sworn under the book-debt 
act (1756, ch. 4) ,  as a, witness to prave the i t e m  in the account. 
The plaintiff then offered a witness to prove that the degendant 
was a man not worthy of belief when upon oath. Such witness 
admissible; for the  act of 1756, ch. 4, only removes the incompe- 
tency of the party who is exarqined as  a witness to prove h i s  
account; i t  leaves his credibility open to be enquired into by a 
jury. The act uses the words "to make out by his own oath o r  
affirmation," and "to p rove , 'hs  synonymous. To prove a fact, 
signifies not merely to swear to it, but to establish its t ruth by 
a credible witness. Where a statute uses a word, the meaning 
of which is well ascertained a t  Common Law, the word shall b e  
understood in the  statute in  the same sense in  which i t  is  under- 
stood a t  Common Law. Where the provision of a statute is  gen- 
eral, i t  is  subject to the  control and order of the Common Law, 
If a person is allowed by statute to be a witness, who was admis- 
sible a t  Common Law, he becomes a t  once affected by all t h e  
ruIes and principles which appertain to that character. If the 
statute remove one disability, all .others remain in  full force. 
Kitohen v. Tyson, 314. 

9. Action of debt for £25, the penalty incurred by a colonel of t h e  
militia for not making a return to the brigadier-general, as  
directed by the a& of 1806, relative to the militia. The certifi- . cate of the adjutant-general is evidence under that act, only of 
the delinquency of the officer; i t  is not evidence that the person 
sued was a n  officer a t  the time, and bound to make the return. 
Governor v. Bell, 331. 

EXECUTION: 
1.  Writs of fieri facias bearing teste of the same term, and put 

into the hands of the sheriff a t  the same time, although issued 
upon judgments recovered a t  different terms, have no prefer- 
ence one over the other; the creditors stand in equality of right, 
and if the property levied upon, do not bring enough to satisfy 
all the writs, the creditors must be paid in proportion to their 
respective demands. Jones v. Edmonds, 43. 

2. A judgment creates no lien upon the lands of the debtor, where 
a fer i  facias is sued out. The statute of Westminster, 2d. ch. 18, 
does not in  express terms make the lands liable, which the debtor 
had at  the time of the judgment; i t  is by implication and judi- 
cial construction, and by the election made by the plaintiff to 
sue out the writ given by the statute, that a judgment is a lien 
upon land. Id. 

3. The statute of George 2d, ch. 7, had three objects: ls t ,  to make  
lands liable to and chargeable with all just debts. 2dly, to make 
them assets for the satisfaction of debts in the same manner as  
real estates by the law of England are liable to debts due by 
bond or other specialty. 3d, to make them subject to like reme- 
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dies with personal estates. And the act of 1777, ch. 2, giving 
the fieri facias against "lands and tenements," as  well as goods 
and chattels, is in  conformity with this third object of the Stat- 
ute of George 11. Id. 

4. A judgment is still a lien upon a moiety of the lands, of which 
the debtor was seized a t  the time of its rendition, if the creditor 
sue out an elegit: but if he elect to sue out a scire facias, the 
lands are bound only as chattels. Id.  

5. After judgment a t  the instance of A, but before suing out exe- 
cution, the debtor conveys his lands in trust to secure a debt 
which he owes to B; the conveyance gives to B, a preference, 
and his debt must be paid before A. shall have his judgment 
satisfied out of the land. Id. 

6. The suing out of a fieri facias after final judgment in case of 
attachment, is a waiver of the lien created by the levy of the 
attachment. Amye t t  v .  Backhouse, 67. 

.7. When goods taken in execution are  to be disposed of, the proper 
mode is to sue out a venditioni exponas; and if the goods be 
not of the value of the debt, the plaintiff may have a venditioni 
exponas for those seized, and a fieri facias for the residue, in  
the same writ. But if the plaintiff, instead of a venditioni 
exponas, sue out a general fieri facias, he waives the seizure 
under the first execution, and destroys the lien which it  created. 
Ibid. 

8. The plaintiff being a constable, levied a n  execution on the de- 
fendant's horse. I t  was agreed between them, that the defendant 
should ride the horse home, and the plaintiff would wait for the 
money. After the defendant took possession of the horse, plain- 
tiff seised him and claimed to hold him under execution. De- 
fendant, by violence, disengaged the hdrse from the plaintiff, 
and rode him off, plaintiff brought trover for the horse; and'he 
is  entitled to  recover, for his agreement with the defendant is a 
mere voluntary coartesy, not binding on him. The execution 
remained unsatisfied, and its efficacy not impaired, and justified 
the  plaintiff to re-seize the horse. If therefore, i t  be conceded, 
that  the first levy of the execution was discharged by the agree- 
ment, the second seizure re-vested the property in  the plaintiff. 
Douglas v. Mitchell, 239. 

9. In  a n  action against a n  executor, the jury find that he has fully 
administered. A scire facias issues against the devisees, to shew 
cause why the plaintiff shall not have judgment of execution 
against the lands devised. This sci, fa ,  is returned "executed" 
generally. The devisees plead to the sci, fa, and a collateral 
issue is made up between them and the executor, to-wit, 
"whether the executor has fully administered," this issue is 
found in favor of the executor, and the plaintiff has judgment 
of execution against the lands devised. The execution is levied 
upon lands i n  the hands of one of the devisees, who was a minor, 
and has no guardian, and who appeared and made defence to 
the sci. fa ,  by attorney, and not by guardian. The lands are 
sold and purchased by a stranger. His title is good; for what- 
ever irregularity there may be in  the judgment, i t  is the act of 
a court of competent jurisdiction, unreversed and in force when 
the sale was made. The execution gave the sheriff authority to 
sell, and though the  judgment were afterwards reversed, or set 
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aside, the title of an intermediate purchaser a t  the  sheriff's sale, 
shall not be prejudiced. The same principle applies to a n  error 
in  the execution, the regularity of which cannot be questioned 
in an action against a purchaser a t  a sheriff's sale. An execu- 
tion issuing after a year and a day, is only voidable a t  the in- 
stance of the party, against whom it issues. If the execution be 
not void, however irregular i t  may be, the purchaser, being a 
stranger, will gain a title under the sheriff's sale. Oxley v. 
Mixle, 250. 

10 .  An execution issued from February term, 1807, on a judgment 
recovered in the county court, and was returnable to May term 
following. The execution was continued, and by virtue of the 
one which issued from May term, 1808, the same being on 
9 May, and made returnable to August term following, the 
land in dispute was levied on and sold, and the lessor of the 
plaintiff became the purchaser. Judgment was recovered against 
the  same defendant before a justice of the peace, and the execu- 
tion which issued thereon was levied by a constable prior to the 
levy made of the first execution by the sheriff. The order of 
sale was made by thd county court a t  August term, 1809, a ven- 
ditioni exponas was issued, by virtue of which the land was 
sold, and the defendant became the purchaser. The deed to the 
lessor of the plaintiff recited, that the sale under which he 
claimed, was made by virtue of the execution, which issued 
from February term of the county court, 1807; whereas in  truth 
i t  was not made until 27 July, 1808. The plaintiff is entitled 
t o  recover the lands; for the lien created by the teste of the exe- 
cution, which issued on 9 May, 1808, was not destroyed by 
t h e  levy afterwards made by the constable; particularly as  there 
was no sale under that levy until a levy and sale under the first 
execution. The erroneous recital in the deed to the lessor of the 
plaintiff, does not affect the operation of the deed. The recital 
is not-an essential part of the deed; its use is  only to explain 
more fully the intention of the parties, or to serve as  a reference 
in  the future investigation of the title. I t  affirms no fact, and 
can never amount to an estoppel. The execution gave the sheriff 
authority to sell, and although his powers be incorrectly set forth 
i n  the deed, yet the deed is good. And i t  would seem that  the 
sheriff may be admitted as  a witness to prove the mistake, that 
he sold under the execution of 1808, and nqt under that of Feb- 
ruary, 1807. Hattolz v. Dew, 260. 

11. A constable offered for sale, under a n  execution, divers goods 
locked up in a room, without shewing them to the bidders. The 
sale is  void. The law requires the sale to be conducted in such 
a way as is most likely t o  make the property bring the highest 
price. The bidders ought to have an opportunity of inspecting 
the goods, and forming a n  estimate of their value. The goods 
ought also to be present, that  the officer may deliver them forth- 
with to  the purchasers. Ailzsworth u. &eenlee, 470. 

12. The Sheriff returned on a Reri facias that the Bank of New 
Bern purchased the lands in  question. Upon the  trial of an 
ejectment the plaintiff gave in evidence a resolution of the presi- 
dent and directors of the Bank, requesting the Sheriff to make 
the deed to him, and then gave in evidence the deed. Held, that 
this deed is  good to pass the title as  against the defendant in 
the execution, notwithstanding the sheriff's return; for the 
purchaser's title is not dependent upon any special return the 
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sheriff may make on the execution. The law permits m e  per- 
son to btd off pmperty a t  a sheriff's sale, and then relinquish 
his bid to another. Nmith v. Kelly,  507. 

13. I n  ejectment for lands purchased a t  a sheriff's sale under exe- 
cution, the plaintiff need shew as against the Defendant in execu- 
tion, Only ls t ,  a judgment: 2d, an execution, giving to the sheriff 
authority to sell: and 3d, the sheriff's deed. If, therefore, in 
the sheriff's deed, there be a mistake in reciting the judgment, 
or the execution, or the return indorsed on the execution, it  is 
immaterial, if it appear that there was a judgment, and an exe- 
cution issued thereon, giving to the sheriff authority to sell. 
Thompson v. Hodges, 546. 

EXECUTORS : 
If an executor act with good faith in  asking advice of the court of 

equity, the costs shall be paid out of the estate of his testator. 
Blackledge v. ISingZeton, 597. 

EVICTION : 
Assessment of damages in case of eviction. A. sells to B. three six 

hundred and forty acre tracts of land, and conveys with special 
warranty, and covenants that if B. shall lose the land by reason 
of a better title being in some other person, he will restore the 
purchase money with interest, and in proportion should he lose 
any part thereof. Each tract, although containing the same 
number of acres, is of different value. B. is  evicted from one of 
the tracts by a better title. The rule to be observed in assessing 
damages in  this case is, that 1, the whole of the three tracts a r e  
to be valued in gross a t  the price paid for them by the vendee. 
2. The relative value of the tract lost to the  value of the whole, 
is then to be ascertained; and the amount of this relative value 
with interest thereon, is the amount of compensation to which 
the vendee is  entitled for his loss. Dickens v. Nhepperd, 526. 

EX POIST FACT0 LAWN:  
See DIVORCE. 

FERRIES : 
1. The owner of a n  old established ferry hath a right of action 

against him who either keeps in  his neighborhood a free ferry, or 
a ferry a t  which he receives pay for transporting people, car- 
riages, &c., he not being authorized by the county court to keep 
such ferry, whereby an injury accrues to the owner of the old 
established ferry. Long v. Beard, 67. 

2. The ground of this action is not the gain made by the defendant, 
but the injury sustained by the plaintiff, in  consequence of the 
acts of the defendant. Id.  

Therefore, 
3. There being two counts in the declaration, one charging that the 

defendant had, without authority from the county court, erected 
a free ferry in  the neighborhood of the old established ferry of 
the plaintiff, and by transporting persons, &c., a t  such ferry, had 
caused great loss of gain and profit to the plaintiff; the other 
charging that the defendant had made large gains and profits; 
the plaintiff, after a general verdict, is entitled to judgment upon 
either count. Id.  
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GRANTS : 
In  determining the priority of grants, issued on the same day, the 

number marked on each will be regarded and looked to, when 
there is no other circumstance. The number is no part of the 
grant; apd therefore where two grants issued on the same day, 
and the one of the lowest number -called*%r ,the lands covered . 
by the other, this last shall be deemed the prior grant. Reddick  
v .  Leggalt ,  539. 

GIFTS: 
1. Construction of the act of 1806, relative to the gifts of slaves. 

The act was made to put an end to litigation, perjury, and the 
difficulty of investigating ancient transactions, of which parol 
gifts of slaves had been so fruitful. The second proviso of the 
third section exempts from the operation of the act, the case of 
a gift from a parent to a child, of slaves which remain in pos- 
session of the child a t  the time of the death of the parent, intes- 
tate. In  such case, the slave or slaves are  to be considered 
as  an advancement to the child, and to be regulated by the 
laws then in force relating to advancements made to children 
by a parent in his life-time. Such advancement is a gift or not 
a t  the option of the child: If, after the death of the parent, he 
elect to bring it  into hotchpot, he may do so, and come in for a 
distributive share; but if he be satisfied with what he has re- 
ceived, he may consider i t  as  a gift, protected by the proviso; 
and this proviso is not confined to gifts theretofore made, but 
extends to gifts thereafter to be made. Davis v. Brooks,  133. 

2. Construction of the act of 1784, ch. 10, relative to gifts of slaves. 
Alexander, upon the marriage of his daughter with M'Cree, 
made a parol gift to him of a slave. M'Cree kept the slave in  
his possession for seven years, and being about to remove out of 

~ the State, he made a parol gift of the same slave to his son, a n  
infant of four years old, who, with the slave, remained with 
Alexander. Two years afterwards, Alexander sold the slave, 
for a valuable consideration, to Houston, who knew of the gift 
to M'Cree's son. This sale to Houston is good as against M'Cree's 
son, under the act of 1784, ch. 10. This act makes all pnrol 
gifts of slaves void, as  to creditors, and purchasers with or with- 
out notice. Gifts of slaves, not void as to the creditors of the 
donor, and purchasers from him, must be in  writing, attested 
and registered, and made bona fide. This Court adopts Lord 
Mansfield's construction of the statute of 27 Elizsbeth, and - will support voluntary conveYances made bona fide, and founded 
upon a meritorious consideration; against purchasers for a val- 
uable consideration. M'Cree v .  Houston,  429. 

3. A father being indebted, but not beyond his ability to pay, made 
a parol gift of a slave to his son, then two years old. He then 
paid his debts and sold the slave. The purchaser had express 
notice of the gift, and declared, before he purchased, that he 
would not on that account, give the full value. The gift not 
being in writing, is void as  to creditors and purchasers. W a t -  
ford v. Pitt, 468. 

4. A father upon the marriage of his daughter in  1805, put into 
her possession a slave. In  1807, he purchased a tract of land for 
his son-in-law and family to reside on ( the son-in-law having 
become nearly insolvent), and sold the slave to pay for the land. 
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His daughter complained: he answered that he would build her 
a house, and let her have another slave. He put into her pos- 
session another slave, and she married a second husband, who 
sold the slave. The purchaser is  not entitled to the slave as 
against the father; for the daughter must be considered either 
as a donee or a purchaser. If she claimed under a gift, i t  not 
being in writing, is void by the act of 1806. She could not 
claim as  a purchaser, because the first slave sold by her father, 
and by  he^ consent, to pay for the land, was the slave of her 
first husband. She paid nothing to her father for the second 
slave. She could not claim upon the ground of a compromise 
of a doubtful right, for there was no subsisting right in her 
or her father. I n  the cases of compromises of doubtful rights, 
there is a distinct and intelligible right in one of the parties, 
and the effect of the compromise is to end a dispute which must 
otherwise terminate in litigation. Barrow v. Pender, 483. 

5. Previous to the act of 1806, requiring gifts of slaves to be in 
writing, a mother made a parol gift of a slave to her children, re- 
serving to herself a life estate in  the slave. She continued in 
possession of the slave more than three years after the gift, hav- 
ing i n  the mean time married; and within three years after her 
death, the children brought d,etinue for the slave, against the 
husband. They are entitled to recover; for, although the reser- 
vation of the life estate was inconsistent'with the gift; yet, if 
the possession during life, according to the reservation, was by 
the consent of the donees, such possession was not adverse, and 
the statute of limitations would not bar this claim. The reser- 
vation being void, the donees could, a t  any time after the gift, 
in  the life time of their mother, have made a demand, and upon 
refusal to deliver the slave, brought suit and recovered. Vass v. 
Hicks, 493. 

6. Construction of the 3d section of the act of 1806, relative to gi!ts 
of slaves. The words "Every person claiming title to any slave 
or slaves, by virtue of any parol gift heretofore made, shall 
commence and prosecute his or her suit for the same, within 
three years from the passing of this act, otherwise the same 
shall be forever barred," mean that the remedy shall be barred, 
and not the right. Bbinner v. Bkinner, 535. 

HEIRS: 
1. See MILLS. 
2. Proceedings under the act of 1784, ch. 11. Liability of the heir 

upon the obligation of his ancestor. At common law, if the ' 
heir was sued upon the obligation of his ancestor, it was neces- 
sary for him, in  order to prevent a general judgment against 
himself, to confess the action and shew the certainty of the 
land which he had by descent. If he pleaded a false plea, or 
judgment was giben against him by default or by confession, 
or upon any other ground, and he failed to shew the certainty 
of assets, the Plaifitiff was entitled to  judgment against him, 
and execution might issue against his other lands, or his goods, 

'or  his body. But under Laws 1784, ch. 11, no judgment can 
be obtained against the heir, which in any respect can make 
him personally liable for the debt; the object of the act being 
to subject the lands of the debtor, which have descended to 
him. The act of 1789, ch. 39, makes the heir personally liable, 
where he has sold the lands which have descended to him, be- 
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fore actian brought or process sued out against him; and liable, 
only for the value of the land so sold. Under the act of 1784, ch. 
11, the heir may plead to a scire facias to subjeot to sale the 
lands descended, that the executors or administrators had not 
fully administered, that  the executor or administrator had suf- 
fered judgment to be recovered, by fraud, &c. But the plea, 
"that the lands descended had been sold to satisfy prior judg- 
ments," is  totally immaterial; and although the Jury find i t  
true, the Plaintiff is entitled to judgment of execution against 
the lands descended, as  if no plea had been pleaded. Tremble 
v.  Jones, 579. 

HUSBAND AND WIFE, DEEDS MADE BY THEM: 
See EQUITY, 7. 

INDICTMENT : 
1. Indictment against A. for breaking a dwelling-house in  the day- 

time, no person being therein, and feloniously taking therefrom 
a bank note of the value of five pounds, concludes against the 
form o f  the statute:. A. cannot be convicted of a capital felony. 
Such indictment should conclude against the form of the 
statutes. For before the statute of 1811, ch. 11, a bank note was 
not the subject of larceny, and the statute of 1806, ch. 6, which 
makes capital the offence of breaking a dwelling-house in  the 
day time, speaks of stealing therefrom money, goods or chat- 
tels. H. v. J im,  3. 

2. Every indictment is presumed to be founded on the Common 
Law, unless some statute be indicated by the drawer of the bill, 
on which he means to prosecute. Id. 

3. If a statute create a n  offence, or alter the nature of a n  offence 
a t  Common Law, as  by turning a misdemeanor into a felony, the 
indictment must conclude against the form of the statute; and 
if a n  offence be made so, not by one statute only, but .by two or 
more taken together, the indictment must conclude against the 
form of the statutes. Id. 

4. Under the act of 1811, ch. 6, an indictment for murder may be 
"intelligible and explicit," and contain sufficient to induce the 
"Court to proceed to judgment," i f  the time and place of  mak- 
ing the assault, be set forth, although they be not repeated as  to 
the  mortal blow. B. v. Cherry, 7. 

5. The Common Law required the circumstances of place and time . 
to  be annexed to the very act of striking, by express words, and 
not by intendment or construction. Id .  

6. Indictment under the statute of 1779, ch. 11, charged that  A. did 
"steal, tube and carry away, a male slave named Amos, of the 
value of fifty shillings, and the property of one B. contrary to 
the Act of the General Assembly i n  such case made and pro- 
vided;" the benefit of clergy is taken away by a conviction on 
this indictment, although the indictment does not charge that 
the stealing was with an intent to sell.or dispose of to  another, 
or appropriate to  A's use. 8. v. Jernigan, 12. 

The design of this statute is two-fold: 1st. To punish the crime of 
stealing a slave with death, by taking away the benefit of clergy, 
to which the offender was entitled a t  Common Law. 2d. To 
punish in  the same way all other wrongful means of depriving 
a n  owner of his slave, whether by force or fraud, if the act were 
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accompanied with an intention to sell the' slave, or to  appro- 
priate him to the taker's use. Id. 

The words of the statute, "With intent to sell or dispose of to 
another, or to appropriate to his own use," relate to the taking 
by violence, seduction, or any other means. Id. 

See PERJURY. 
7. Indictment charged defendant with "feloniously stealing, tak- 

ing, and carrying away, a certain bank note, issued by the bank 
of New Bern." The note offered in evidence upon the trial, pur- 
ported to  be issued by "the president and directors of the bank 
of New Bern." The defendant was acquitted, because the evi- 
dence did not support the charge. He was then indicted "for 
felgniously stealing, taking, and carrying away, a certain bank 
note, issued by the president and directors of the bank of New 
Bern." To this indictment he pleaded, "former acquittal," and 
to support the plea, produced the record of the first indictment, 
and the proceedings had thereon. Held, that the record pro- 
duced did not support the plea; and the plea was overruled. 
8. v. Williamson, 216. 

8. Where the defendant in an indictment is acquitted, or a nolle 
prosequi, is entered, he is bound to pay his own costs and none 
other. 8. v. Whithed, 223. 

9. Indictment charged "that the defendant was a common sabbath 
breaker and profaner of the Lord's day, commonly called Sun- 
day; and that  he, on divers days, being Lord's days, did keep a 
certain open shop, and then and there sold and exposed to sale 
divers goods, wares and spirituous liquors, to negroes and others, 
to the great damage of the good citizens of the State," &c. 
Judgment arrested; for, charging a man with being a common 
sabbath breaker and profaner of the Lord's day, is  ihsufficient, 
as  it  does not shew how or in  what manner he was a common 
sabbath breaker, &c. An indictment is a compound of law and 

. fact, and the Court, upon a n  inspection of the indictment, lnust 
be able to perceive the alleged crime. Charging the defendant 
with keeping a n  open shop, and selling goods and spirituous 
liquors to negroes and others, on the sabbath, is  insufficient; for 
if the act can be intended to be lawful, i t  shall be so presumed; 
and this presumption will continue, unless the act be charged 
to be done under circumstances which render i t  criminal, and 
be so found by a jury. In  this case, the defendant might have 
sold to persons to  whom i t  was a merit r a t h e ~  than a crime to 
sell; and nothing shall be intended against him. 8. v. Brown, 
224. 

10. Indictment charged, that  defendant was a common, gross, and 
notorious drunkard, and that  he, on divers days and times, got 
grossly drunk. Judgment arrested; for, private drunkenness is 
no offence by our municipal laws. I t  becomes so, by being 
open and exposed to public view, so as to become a nuisance. 
I t  must be so charged, and the jury must so find it, before the 
Court can render judgment. X. v. Waller, 229. 

See APPEALS. 
11. Indictment charged the defendant with a perjury, committed on 

the trial of an issue joined between the State and six persons, 
who are named. T k  record produced in support of this charge, 
shewed that  on the trial docket, the case stood as  one between 
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the state and s i s  persons thus named; and in the column ap- 
propriated for pleas, the plea of "not guiltp" was entered: and 
on the minute docket where the verdict of the jury was spread 
out, the case stood as  one between the State and seven persons. 
The record produced supports the allegations of the indictment; 
for the record shews, that a n  issue was joined between the State 
and six persons named in the indictment, but does not shew 
that  an issue was joined between the State and the seventh per- 
son, tried with the other six; and the Court cannot presume it. 
Where a defendant is tried, and no issue is joined, the Court 
will award a venire de novo, either to the defendant or to the 
State. 8. v. Hardie, 232. 

12 .  ~ndictment'against a woman for murdering her base born child, 
charged that she, "with force and arms, feloniously, wilfully 
and of her malice aforethought, did make an assault, and with 
both her hands about the neck of the child then and there fixed, 
the said child did feloniously, wilfully and of her malice afore- 
thought, choak and strangle, of which choaking and strangling 
the said child then and there instantly died." The prisoner 
being convicted, i t  was urged as  a reason why sentence of 
death should not be pronounced, that the evidence proved, if 
the child had been killed by the mother, the manner of the 
death was different from that charged in the indictment, and 
was produced by blows, and not by choaking and strangling. 
Reason overruled; for what the evidence proves is peculiarly 
the province of the jury to  determine. The Court has nothing 
to do with i t ;  nor can the Court grant a new trial, because the 
jury have found contrary to evidence. The stat. of 21  Jac., 1, 
ch. 27, being repealed by our General Assembly, if a Judge, in 
his charge to the'jury, gives to the concealment of the birth of 
a base born child the weight given to that fact by the statute of 
Jac. a new trial should be granted. 8. v. Je f f re~s ,  480. 

13. Indictment for a riot "in pulling down, breaking, removing and 
destroying the dwelling house of one Lucy Showell, she the said 
Lucy being in the peacable possession thereof." Upon the trial. 
i t  appeared in evidence that Lucy Showell was a-feme covert, 
but her husband did not live with her. The defendants being 
convicted, the Court awarded a new trial; for, in an indictment 
for a riot in pulling down a dwelling house, as  well as  in  bur- 
glary, for breaking and entering a dwelling house, the indict- 
ment must set forth whose house i t  is. Here it was the dwelling 
house of the husband, and should have been so charged. If a 
person inhabit a dwelling house, as the wife, guest, servant, or 
part of the family of another, i t  is in law the occupation of such 
other person, and must be so laid in the indictment. IT. v. Martin, 
533. 

4. Where a jury returns an informal or insensible verdict, or one 
that is not responsive to the issues submitted, they may be di- 
rected by the Court to reconsider i t ;  but in no other case. There- 
fore, where upon the trial of a n  indictment for felony and horse- 
stealing, the Jury returned for their verdict "that the prisoner 
was not guilty of the felony and horse-~tealing, but guilty of a 
trespass," and the Court desired them to reconsider their verdict, 
and say "guilty or not guilty, and no more," and the jury there- 
upon retired, and returned a verdict of "guilty," generally, this 
Court ordered the first finding 6f the jury to be recorded a s  
their verdict, and the prisoner to be discharged. Wherever a 
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prisoner, either in  terms or effect, is acquitted by the jury, the 
verdict as returned should be recorded. 8. 2). Arriltgiton, 571. 

INFANTS: 
See EXECUTION. 

IRREGULARITY OF PROCESS, OR JUDGMENT, HOW I T  AF- 
FECTS STRANGERS: 

See EXECUTION. 

INSOLVENT DEBTORS : 
1. A debtor imprisoned on a ca. sa. surrenders his estate for the 

benefit of his creditors, and takes the oath of insolvency, agree- 
ably to the provisions of Laws 1773; ch. 4 ;  whereupon he is 
eischarged; this discharge protects him from arrest a t  the suit 
of any other creditor to whom he was indebted a t  the time. He 
is thus protected, not by any provision of the act of 1773, but 
by the 39th section of the Constitution of this State, which de- 
clares, that "the person of the debtor, where there is not a 
strong presumption of fraud, shall not be confined in prison 
after delivering up, bona fide, all his estate, real and personal, 
for the use of his creditors, in  such manner as  shall be regulated 
by law." The act of 1778, ch. 5, enforced all such acts of 
the General Assembly, as  were in  force and in use before the 
adoption of the Constitution, which were not inconsistent with 
that  instrument. That act enforced the act of 1773, ch. 4, so 
fa r  as  the same provides for the discharge of insolvent debtors; 
and so much of the act of 1773, ch. 4, a s  left the debtor subject 
to the arrest of a creditor, a t  whose instance he was not con- 
fined previous to his discharge, is annulled by the 39th section 
of the Constitution. To entitle the debtor to this protection, 
he must deliver up, bona fide, all .his real and personal estate, 
for the use of his creditors. And i t  would seem not to be mate  
rial, whether he  took the oath of insolvency in the Court in 
which he filed his petition, or in  some other Court, if he gave 
notice to the creditor a t  whose instance he is imprisoned. No- 
tice to other creditors is  not necessary, although the effect of 

' his discharge, a s  to them, will be a protection from arrest a t  
their suit. When the debtor delivers up his estate for the use 
of his creditors, and commissioners are appointed, who give 
notice to creditors to come in and receive their dividends, each 
creditor has an election to come in or not. If he come in and 
receive his dividend, his debt is satisfied: i f  he do not, he may 
sue out execution against such property as  the debtor may 
thereafter acquire. B u r t o n  v. Dickens, 103. 

2. The defendant being arrested upon a ca. sa. and in custody of 
the sheriff, executed to the sheriff a bond, with two sureties 
thereto, conditioned for his keeping within the rules of the 
prison, until he should be legally discharged therefrom. Whilst 
he was thus within the rules of the prison, a capins ad mspon- 
d e n d u m  was issued against him, and he was thereon arrested 
and put into close jail. He thereupon notified the plaintiffs in 
each case, of his intention to take the oath of insolvency, and t h e .  

, benefit of the act for the relief of insolvent debtors. On the day 
appointed, he took the oath, and was discharged by the Judge, 
and went a t  large out of the limits of the rules of the prison. 
Motion for judgment against the sureties in the bond for his 
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keeping within the rules of the prison, disallowed; for his going 
out of the limits of the rules, after he was discharged as  an in- 
solvent debtor, was lawful, although he was in  czose jail a t  the 
instance of another creditor. The order of liberation extends 
to discharge him from all imprisonment for debt. The act of 
1773, recognizes two kinds of imprisonment, the one close jail, 
the other, the rules of the prison, as  directed by the act of 1741. 
The word "close," used in this act, refers to the personal situa- 
tion of the applicant, as  a pre-requisite for taking the oath; but 
is  omitted in  that  part which directs his discharge; and presup- 
poses there may be others, who hold him in confinement, by 
directing them to be notified. Howard v. Pastecr, 270. 

INTERNAL DUTIES: 
A. obtained a license to distill, under the act of Congress passed 

24 July, 1813, imposing a duty on ,the capacity of the still. 
After the passage of the act of 21 December, 1814, laying a 
duty of twenty cents per gallon on spirits distilled, he failed to 
give notice to the collector of the internal revenue, of his inten- 
tion to desist from distilling under his license, after 1 February, 
1816. By reason of this neglect, he became liable to pay the 
duties laid by both acts. U. 8. v. Whitmell, 137. 

JURISDICTION: 
1. Objections to the jurisdiction of the Superior Courts must, in 

general, be pleaded; and they can be taken on the general issue, 
only in  cases where the action is in its nature local, as  relating 
to the possession of land, or where a Court has no jurisdiction 
a t  Common Law, or where no Court of the State has jurisdic- 
tion, or where it  has been taken away by statute, without pre- 
scribing the manner in which the objection shall be taken, and 
in cases of the like sort. Therefore, where to a suit under the 
statute of 1741, ch. 11, to recover the penalty given for exces- 
sive usury, the defendant pleaded the general issue, and on the 
trial moved to nonsuit the plaintiff, because the suit was not 
brought in the county where the usury was committed, the  
motion was disallowed. This matter should have been pleaded 
in abatement under Laws 1777, ch. 2. Green v .  Mangum, 39. ' 

2. Wherever a special power is given to a justice of the peace, by 
statute, to convict an offender in a summary way, without a 
trial by jury, he must strictly pursue that power. S. v. Barrow, 
121. 

3. When a trial by jury is dispensed with, the justice must never- 
theless observe the course of the Common Law in trials: he 
must give notice to the party of the charge against him, and 
give him an opportunity of making defence. The evidence , 
against him must be such as the Common Law approves of, 
unless the statute specially directs otherwise. Id. 

See BASTARDY. 
, 4. The 20th section of the Constitution provides, "that in  every 

case where any officer, the right of whose appointment is, by 
this Constitution, vested in the General Assembly, shall during 
their recess, die, or his office, by other means, become vacant, the 
Governor shall have power, with the advice of the Council of 
State, to fill up such vacancy, by granting a temporary commis- 
sion, which shall expire a t  the end of the next session of the 
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General AssembIy."' The honorable Samuel Lowrie, one of the 
Judges of the  Superior Courts of Law and Courts of Equity, 
died during the  sitting of the General Assembly in 1818; and 
after the adjournment of the General Assembly, the Governor, 
with the advice of the Council of State, granted a temporary 
commission to the honorable Blake Baker, to fill the vacancy 
occasioned by the death of Judge Lowrie. Under this commis- 
sion, Judge Baker held the Superior Courts of Law and Courts of 
Equity, in  one of the judicial circuits; and a writ being returned 
before him a t  the Superior Court of Law for Bladen county, the 
defendant pleaded to the jurisdiction of the Court, setting forth 
the above facts, and "prayed judgment if he ought to  be com- 
pelled to answer to  the plaintiff, i n  his said plea," &c. The 
plaintiff demurred, and the demurrer was sustained, and the 
defendant ordered to answer over; for, i t  is an incongruous prop- 

- osition, that answer can  be required to be given by a man, 
whether he be a Judge, which answer he cannot give unless he 
be a Judge. I t  is true, the extent of the jurisdiction of all 
Courts, is settled by the Courts themselves; but in all such cases, 
there is  a Court, competent to decide, and i t  i s  called upon to 
decide, not whether i t  be a Court, but what is the extent of its 
jurisdiction. The plea contradicts a fundamental maxim, that  
no man shall be a judge in his own cause. The Law wisely pre- 
sumes, that  no one in such a situation can give a righteous judg- 
ment; and if, a s  the plea assumes, Mr. Baker was incompetent 
to hold a court, still less was he competent to decide whether he 
could adjudge in this particular case. Beard v. Cameron, 181. 

6. The plaintiff was owner of the brig Jane and her cargo, both of 
which were covered by Spanish papers to protect them from 
British capture, during   he late war between Great-Britain and 
the United States. On her voyage from a Spanish to a n  Amer- 
ican port, she was captured by a n  armed schooner in  a bellige- 
rent manner, and a prize-master and crew put on board, by 
whom she was brought into the port of Beaufort, North Carolina, 
where she was entered as a Spanish merchantman, having all 
the papers which it is usual for such a vessel to  possess. No 
commission was shewn by the schooner a t  the time of capture, 
but it was known that  she had been fitted out from a port of the 
United States, whence she sailed as  a cruiser under a Carthage- 
nian commission. Upon the arrival of the Jane a t  Beaufort, 
she was consigned by the prize-master to the defendant, who 
sold part of her cargo, and loaded her with a return cargo. Be- 
fore she sailed, the American captain appeared and libelled the 
brig and cargo in the United States District Court of Admiralty. 
The brig was restored, the return cargo directed t o  be sold, and 
its proceeds, after payment of costs, paid to the plaintiff, for 
damages, f o r  the detention. But as  to the prayer in the libel, 
that  damages shouId be decreed for the value of the cargo on 
board a t  the time of the capture, and that the defendant and 
others should account for the value in their hands, the libellant 
waived all further cIaim on that  process, and no decree was made 
thereon. H e  then brought a n  action of trover to recover the 
value of so much of the cargo as  had been sold by the defend- 

I ant. The action wiII not lie; for the Courts of Common Law 
have no jurisdiction in  this case, the question of prize or no 
prize, being one excIusively of Admiralty cognizance; and this 
question must be decided before it  can be ascertained, whether 
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the defendant has oommitted a wrongful conversion. The 
jurisdiction of a Common Law Court, administering a code not 
common to other nations, is ousted, whenever it  appears the 
capture was made in a hostile character; and whenever the juris- 
diction of the Admiralty has once attached, by the taking as  
prize, nothing subsequent can take it away. Whether the State 
that granted the commission to the cruizer, could rightfully 
exercise the prerogatives of sovereignty, is a question to be 
(determined by  the Laws of Nations, and not by the Municipal 
Laws of any Country. The view of the case is the same, if the 
case be considered as one,of piracy. The objection that the 
plaintiff would be without redress, if a Common Law Court 
refused it, is  answered by the decision of the Supreme Court of 
the United States, "that a prize Court of the United States has 
cognizance of a capture as  prize, where the property is brought 
within the jurisdiction of such Court; and if the capture were 
made without a commission, or the vessel illegally fitted out in 
the neutral country, the captors are  bound to make restitution. 
Hallett v .  liamothe, 279. 

LEGACIES. 
1. Where legacies are given to three or more persons, as  tenants in 

common, with a bequest to the survivors upon the death of any 
of them within a given period, the original legacies only, and 
not the shares which accrued by survivorship, will survive. 
McKay v. Hendon, 23. 

The only exception t o  the rule is, where the fund is left as  a n  
aggregate one, and made divisible among many persons as lega- 
tees, with benefit of survivorship among them. Id. 

See DEVISES. 
2. The rule of considering a legacy as satisfaction of a portion, 

arises from a presumption that  it  was so intended by the teita- 
'tor: but that, like all other presumptions, may be repelled or 
confirmed. Taylor a. Lanier, 98. 

3. If portions be provided by any means whatsoever, and the parent 
gives a provision by will for a portion, i t  is  a satisfaction prima 
facie, unless there be circumstances to shew i t  was not so in- 
tended. Id. 

4. A legacy cannot be claimed under a will in express opposition 
to  the plain intention of the testator. But the next of kin can 
'take in  express opposition to the words of the will: for they take 
under the Law, and not under the will. James v. Masters, 110. 

See  DEVISES, 3. 
Contribution between devisees and legatees. 
5. Testator bequeathea ten negroes to A, seven negroes to B, and 

seven to C; after making his will, he sold all his negroes, and 
died possessed of a large estate. The legatees applied to the 
Court of Equity to order the executors to lay out so much of the 
estate as  might be necessary to purchase negroes to make good 
the legacies. The application allowed. Walker v. Walker, 265. 

6. Pending the foregoing suit, a compromise was made between the 
executors and the next friend of the legatees (who were mi- 
nors),  relative to the negroes, i n  which i t  was agreed that  the 
.value of t h e  negroes, as  found by the Master, should be paid to 
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the guardian of the legatees. This compromise being satisfac- 
tory to  the Court, was confirmed. Id.  

See DEVISES. 
7. Difference between ancient and modern decisions, as to legacies 

void either by reason of the uncertainty of the legatee, or of t h e  
inability of the legatee to  take. Both are founded upon the sup- 
posed intention of the testator; but the ancient decisions say, the  
testator intended to pass only that which was left after taking 
out the legacies, and that the executor or next of kin take t h e  
lapsed legacies; and the modern say, that the testator intended 
his residuary legatee should take'all that does not pass under t h e  
will, no matter from what cause there may be a residue. Neither 
of them, however, say, that a legatee can take without, or con- 
trary to, a n  intent. Therefore, where a testator bequeathed t o  
his nieces, 'The residue of his property not disposed of, except 
his negro woman Jenny," and in a codicil to his will, directed 
"that his negro woman Milly be left precisely as his negro wo- 
man Jenny was left in his will," and Milly had a child after t h e  
death of the testator, this child belongs to the next of kin, and 
not to  the residuary legatees. Blackledge v. Ringleton, 597. 

LIEN: 
See EXEC~TION. 
The act of Congress of 3 March, 1797, gives to the United States 

a priority, 1st. Where the debtor has become insolvent: 2d. 
Where the estate of a deceased debtor in the hands of executors 
or administrators, shall be insufficient to pay all the debts due 
from the deceased; 3d. Where the debtor, not having sufficient 
property to pay all his debts, shall make a voluntary assignment 
thereof: 4th. Where the estate and effects of an absconding, 

, concealed or absent debtor, shall be attached by process of law. 
The act of July, 1798, makes the amount of debt due to t h e  
United States, a lien upon the reaI estate of the collector from 
the time suit shall be instituted for recovering the same; and 
provides, that for the want of goods and chattels to satisfy the 
judgment, the land shall be sold; the lien i s  qualified and con- 
tingent, and subjects the lands to be sold, only where the debtor 
has not personal estate. Young v. Tate, 498. 

LIMITATIONS, STATUTE OF:  
1. In a n  action on the case, to recover damages for a fraud in t h e  

sale of a land warrant, the defendant pleaded the statute of limi- 
tations; to which plea the pIaintiff replied specially, "that t h e  
fraud was not discovered until within three years next before 
,the bringing of the suit." Replication overruled and plea sus- 
tained; for the cause of action accrued when the fraud was com- 
mitted, and three year3 having run from that time before the 
bringing of the suit, the plaintiff is barred, he not being within 
any of the savings of the statute. Hamilton v. Shepperd, 115. 

2. The common saying, "that the statute of Iimitations does not 
run where there is a fraud or a trust," is founded in mistake. 
Where there is a pure trust, in ,which E!quity exercises exclusive 
juriddiction, or where there Is a fraud, in which Equity exercises. 
the like jurisdiction, the Court of Equity wiI1 permit, or not, a t  
its discretion, lapse of time to bar an investigation. That Court 
is bound by no statute on the subject; for the subject matter i s  
not one of the cases barred by the statute of limitations. I t  is a 
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pure Equity, not within the letter or spirit of the  statute. But if 
i t  be a subject matter cognizable a t  Law, and within the case pro- 
vided for in the statute. that  statute is as  vositive a bar in  a 
Court of Equity, as  in a 'court  of Law. ~he 'maxim is, not that 
Equity respects time, but that  Equity follows the Law. Id. 

3. Bill filed by a surviving partner against the executors of the  
active partner of a firm, for a n  account and settlement of 
the partisanship transactions. By the articles of the copart- 
nership, the acting partper was to collect whatever debts might 
be due a t  the termination of the partnership, and account for  
the same as  he received them, or as  often as the other part- 
ners might require. The partnership was dissolved on 4 Au- 
gust, 1774, except as  to such matters as  necessarily related t o  
the settlement of their accounts, the collection of their debts, 
and tile closing of their aEairs. The books and papers prere ieft 
in  the hands of the acting partner, and in April, 1777, he exhib- 
ited a balance sheet, shewing, ls t ,  the sum due to the other part- 
ners for stock advanced by them; 2d, the amount of money, 
securities for money, and property belonging to the firm. I n  
July, 1777, the acting partner made a payment in  part to the 
other partners, for stock advanced by them, and they being 
British subjects, shortly afterwards were obliged to leave the  
State, in  consequence of the then existing hostilities. The bill 
was filed in  1800, and the defendants pleaded the statute of limi- 
tations, and stated in  their plea, that in April, 1777, their testa- 

I tor stated and settled an account with the other partners; which 
stated account is the balance sheet before mentioned; that  the 
cause of action, if any, accrued to the other partners a t  that 
time, and that  more than three years had run since that time, 
&c. Plea overruled with costs; for the acting partner was bound 
t o  collect the debts, &nd settle the business of the firm, and a c  
count as often as the other partners should require. The acting 
partner was a trustee for the others; he received the moneys, and 
property of the firm, in that character, and he was liable to pay 
when they should require it;  and it  was only when they required 
i t  and he refused, that  his fiduciary character was put an end to, 
and the statute attached. McNair w. Ragla@ 139. 

4. An adverse possession alone will not take away a right of entry. 
I t  shall not have this effect, when under a title which is com- 
mon to the plaintiff and defendant; the intendment of Law being, 
in  such case, that the defendant's entry was for the benefit of 
all entitled as co-heirs. Midford v. Hardison, 164. 

5. Where both parties claim by descent from the same common 
ancestry, a color of title, by virtue of such descent, cannot be set 
up by one against the other, ,whatever may be the effect of a 
descent in any other case. Id.  

6. Assumpsit by husband and wife for services rendered by the wife 
before marriage. Statute of limitations pleaded, and the cover- 
ture of the wife replied. The wife had served the defendant for 
four years, without making any contract in  express terms for 
compensation. The service continued until the marriage, a t  
which time she was more than twenty-one years of age, and no 
settlement took place between her and the defendant. More 
than three years expired after the marriage, before the bringing 
of the suit. The statute bars the action: for in  whatever way 
the hiring be considered, the canse of action accrued to the wife 



INDEX. 

before marriage, and her subsequent coverture could not stop 
the running of the statute. K$ZZian v. Watt, 167. 

7. As the law does not require a n  express promise for the creation 
of a duty; but raises the promise wherever there is a sufficient 
legal consideration, so i t  will keep that promise alive, where 
there is an acknowledgment of a sufficient subsisting unsatis- 
fied consideration. As if A. says to B, "I purchased a horse 
from you twenty years ago, for which I agreed to give one hun- 
<dred pounds; I have never paid you, and I never will, and I 
shall rely on the statute of limitations;" this would take the 
case out of the statutes, contrary to A's express declaration. 
Shepperd v. Murdock, 218. 

8. Where Equity has concurrent jurisdiction with the Courts of 
Law, the statute of limitations is a positive h a r  in hoth Courts: 
for Equity follows the Law, and the rights of the parties shall 
be the same in both Courts. But where Equity has exclusive 
jurisdiction, Equity will respect time, and frequently decides in 
analogy to the statute of limitations, Bell v. Beeman, 273. 

S~~'APPEALS, 3. 
'9. Colour of title, and possession under it. The possession of lands 

for seven years under colour of title bars the right of entry, 
although the possessor knew a t  the time he obtained his colour 
of title and took possession, that  the lands belonged to another 
person. Any other construction of the act of limitations would 
render titles insecure, and frustrate the intention of the act. Red- 
dick v. Leggat, 539. 

10. A Sheriff's deed, which recites the execution under which the 
lands in  dispute were sold, as  having been tested and signed by 
the deputy clerk, shall enure as colour of title. For although 
the Constitution declares, that all writs shall bear teste and be 
signed by the clerks 8f the respective courts, yet a writ of exe- 
cution is not necessarily void because it  bears teste and is 
signed by a deputy clerk; because Laws 1777, ch. 2, sec. 
95, provides that in  the event of the death of the principal clerk, 
the deputy shall sue out writs and other process. Jones v. Put- 
Bey, 562. 

11. Whenever the statute of limitations is a bar to the recovery of 
one of the parties, i t  operates against the whole, because the 
disability of one does not save the rights of the others. The 
statute protects the rights of those who are incompetent to pro- 
tect themselves; but where some of the parties are competent, 
they ought to take care of the interests of all, by prosecuting a 
suit within time. Riden v. Frion. 577. 

1 2 .  Although the statute of limitations speaks of actions in  the 
Courts of Law, yet i t  is the duty of a Court of Equity to infuse 
its spirit into their decisions, as much as can be done without 
violating its own fundamental maxims; it  being the object of 
both Courts to obey the Legislative will, when expressed either 
directly or indirectly. The investigation even of a fraud, will 
not be permitted after a great lapse of time, where the Defend- 
ants be not the persons who committed the fraud, although they 
may be volunteers. The rule, that  trust and fraud are  not 
within the statute of limitations, is subject to this modifica- 
tion, that if the trust be constituted by the act of the parties, 
the possession of the trustee is  the possession of the cestui que 
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trust,  and no length of such possession will bar; but if a trust 
be constituted by the fraud of one of the parties, or arises from 
a decree of a Court of Equity, or the like, the possession of the 
trustee becomes adverse, and the statute of limitations will run 
from the time the fraud is discovered. Wherever the Legisla- 
ture has limited the period for Law proceedings, Equity will, 
in  analagous cases consider equitable rights as  bound by the 
same limitation. Thompson v. Blair, 583. 

13. Under Laws 1715, ch. 48, requiring, "the creditors of any per- 
son deceased to make their claim within seven years after the 
death of such debtor, otherwise such creditor shall be forever 
barred," two circumstances must concur to put the bar in opera- 1 

tion, to-wit: the death of the debtor, and the simultaneous exis- 
tence of a creditor. If, therefore, the creditor die before the 
debtor, and no administration be taken out on his estate in  t h e  
life time of the debtor, but is taken out afterwards, and suit is 
brought within due time, although i t  be more than seven years 
after the death of the debtor, the act of 1715 does not bar the 
claim. When the statute of limitations begins to run, nothing 
will stop its operation; and, therefore, if a debtor die in the life- 
time of his creditor, where cause of action has accrued, the act of 
1715 will attach upon the claim of the creditor, although no ad- 
ministration be taken out on the debtor's estate for more than 
seven years. In  the report of the case of McLellan v. Hill, I 
N. C., 595, the fact of Hill's death before that  of McLellan is 
admitted. Jones v. Brodie, 594. 

MALICIOUS PROSECUTION: 
In  an action for malicious prosecution, the dismissal of a Gtate's 

warrant by the  magistrate who tried it, is prima facie evidence 
of the want of probable cause; and throws upon the prosecutor 
the burthen of proving that there was probable cause. Johnston. 
v. Martin, 248. 

MILLS: 
Petition filed under the act of 1809, ch. 15, to recover damages of 

the owner of a mill, for overflowing the plaintiff's Iands. Pend- 
ing the petition, the defendant dies, and a scire facias issues to 
the heirs, to make them parties. Xcire facias dismissed; for the 
act does not direct them to be made parties; and by the Com- 
mon Law, the heir is in no case liable for the tort of his ances- 
tor. The act of 1805, ch. 8, provides against the abatement of 
action brought for an injury done to real property, where the 
defendant dies; but the revival must be by his representatives. 
Executors and administrators act in autre droit, and mafntain 
the rights of their testators and intestates; but an heir, who 
enters on the death of his ancestor, becomes seised in hi's own 
demesne, and does not claim to hold the land in right of another. 
Fellow v. Fulgham, 254. 

MONEY PAID ON CONTRACTS THAT ARE VOID: 
See ASSUMPSIT. 

MORTGAGES : 
A negro slave being mortgaged in 1784, and the parties living in 

the same neighborhood all the time, the mortgagor never ap- 
plied to redeem until 1805. The mortgagee, in  answer to  the 
application, said, "he was old and unwilling to have a law suit, 



and he would deliver up the negro, if the mortgagor would pay 
the money loaned, with internst, and charge notking for the 
hire af the negro." This is  a recognition of a then subsisting 
unsatisfied mortgage, and relieves the Court from oonsitlering, 
whether in this country the time of redemption should be short- 
ened, from the policy of our laws, in quieting claims a t  law 
within a shorter period than is required in England. The 
time is to be computed from the last period a t  whiah the 
parties last treated the transaction as a mortgage; in an action 
a t  law, the acknowledgment of the mortgagee in this case, 
would take the case out of the statute of limitations. For as 
the law requires not an express promise for the creation of a 
duty, but raises the promise wherever there is  a sufficient legal 
consideration, so it will keep th&t promise alive, where there is 
an acknowledgment of a sufficient subsisting unsatisfied consid- 
eration. Nor can it wail  the mortgagee any thing, that he de- 
clared he would give up the negro, to buy his peace. Things 
exist independent of their names; if from the nature of the 
thing, i t  afford no evidence of t he  debt or duty, if the sole ob- 
Sect of it was to avoid labor or expense, not from a belief of 
loss in the thing itself, then it can weig9 nothing, because it . 
confesses nothing; and if it  be taken as  the confession or ac- 
knowledgment of the party, and taken altogether, there is  no 
debt or duty acknowledged. But if, from the nature of the 
offer, confession or acknowledgment, the Court perceive in it 
an acknowledgment of the debt or duty, that weight is to be 
given to it, which is given to all other evidence, notwithstand- 
ing the party, a t  the time of making it, attempted to give i t  a 
name which he thinks will make it weigh nothing. Nhepperd v. 
Murdock, 218. 

INOTICE TO PURCHASERS: 
1. Possession of title deeds. Where land is sold without warranty, 

or with warranty only against the feoffor and his heirs, the pur- 
chaser is entitled to all the deeds as incident to the land, to 
enable him to defend it. Where a purchaser, in the necessary 
deduction of his title; must use a deed which leads to a fact shew- 
ing an equitable title in another, he will be affected with notice 
of that fact, and will not be permitted to 'prove that he did not 
read the deed. or that he was ignorant of its contents. Where. 
therefore, the'plat and certificate of survey annexed to a grant; 
shewed that the Iands were surveyed for "Ruth and Jane 
M'Cuistion, orphans of Robt. M'Cuistion" deceased, and the grant 
to which this plat and certificate were annexed, issued to "~ane 
M'Cuistion, widow," this is a fact, of which all persons claiming 
under "Jane M'Cuistion, widow," are bound to take notice. 
Thompson u. Blair, 583. 

PERJURY: 
1. Indictment for perjury charged, that a t  a certain Court of Pleas 

and Quarter Sessions, herd for the county of Wayne, on the 
third Monday of November, 1816, a certain issue duly joined in 
the said Court, between A. and B, in a certain plea of trespass 
on the case upon promises, in which the said A. was plaintiff, 
and the said B. was defendant, came on to be tried; and that 
upon the trial of said issue so joined, C. was examined as a wit- 
ness, and committed the perjury ~ e t  forth in the indictment. 
The transcript of the record of this suit, offered in evidence upon 
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the trial of indictment, did not shew that any issue had been 
joined. The defendant being convMed, a hew t'rial was granted, 
upon the ground that the transcript of the record did not sup- 
port the charge in the indictment. 8. v. Ammons, 123. 

2. In an indictment for perjury, it  is necessary to set forth that the 
oath was taken in some judicial proceeding, before a competent 
jurisdiction, and upon a point material to the issue depending. 
And by the Common Law i t  was necessary to set forth the 
record of the cause wherein the perjurjr alleged is charged to 
have been committed; to prove on the trial that there is such a 
record, by producing it, or a certified copy thereof; and when 
produced, it must agree with that set forth in the indictment, 
without any material variance. Id.  

3. Since the a d  of 1791, ch. 7, it  is not necessary to set forth tine 
reoord of the cause, in the indictment; but if it  be recited, the 
recital must be correct, or the prosecution must fail. Id .  

4. On a conviction for perjury in Rutherford county, two reasons 
were assigned in arrest of judgment: 1st. That the indictment 
did not charge that the oath was taken in Rutherford county. 
2d. Nor that the evidence was given to the Court, or the Court 
and Jury, but to the jury only. The first reason overruled, for 
the indictment charges, "that he, the said A. B., on the 16th 
April, in the year aforesaid, in the county aforesaid, came be- 
fore the said C. D., Judge as aforesaid, and then and there, be- 
fore the said C. D., did take his corporal oath." The part of the 
indictment immediately preceding, states that C. D. held the 
Court as Juage, a t  that term, in Rutherford county; the same 
county is inserted in the caption of the indictment, and there is 
none other mentioned in any part of it. The words "then and 
there" re'fer to the 16th April and to the county of Rutherford. 
The second reason overruled; for the indictment charges, that 
the oath was taken before the Judge, and the evidence was 
thereupon given to the Jurors. This is the proper way of stat- 
ing the oath; lst, Because the evidence given was on an issue 
to be tried by a Jury. 2d. I t  is agreeable to the most approved 
forms of indictments for perjury committed on the trial of an 
issue. The oath is taken before the Court, but the evidence is 
given to the jury; and the crime consists in giving false evidence 
to them in a material point in issue. B. v. WMzerow, 153. 

5. Indictments charged, that defendant falsely, wittingly, corruptly, 
&c., swore to certain facts before the Grand Jury upon a bill of 
indictment; but did not charge how or in what way, the facts 
thus sworn to, had a bearing upon the allegations of the indict- 
ment, nor that they were material to, or connected with, the 
question then under consideration by the Grand Jury. Judg- 
ment arrested. In the absence of positive acts of the Legisla- 
ture, there is no criterion by which an act can be ascertained to 
be criminal, but that of its being against the interest of the 
State. A false oath is injurious to the State or to ap individual, 
only where it tends to prevent right; therefore, to constitute 
perjury, it  must be to some material fact tending to injure some 
person. B. v. Dodd, 226. 

PARTNERS : 
Case for money laid out and expended, &c. The firm of "Car- 

ter & Porter" was indebted to the bank of New Bern. Carter 
I was the active partner, and purchased of Fletcher a bond on 
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Everitt, for the amount of which he executed to Fletcher a n  ob- 
ligation under seal, in  the  name of the  firm, "Carter & Porter," 
and Person sealed and delivered the said obligation, as  their 
security. Upon Carte& application, Everitt took up his bond, 
and gave in lieu thereof, to  T a r C r " &  Porter," a note,i.which + 

'was discounted a t  the bank of New Bern, and the proceeds ap- 
plied to the discharge of "Carter & Porter's" note due to t h e  
bank. Person paid to Fletcher the amount due on the bond 
which he had executed as  security for "Carter & Porter," and 
brought this action to be in  reimbursed. Porter was not pres- . 
ent when Carter executed the bond to Fletcher, and a question 
was made, whether, as  this was a bond in which one partner 
could not bind another, Person had not made Porter his debtor, 
without Porter's consent, and therefore not entitIed to recover 
of him in this action? There was no evidence that Porter was . 
privy to the contract with Fletcher, or had recognized i t  a s  a 
contract of the firm, except what was furnished by a n  order 
drawn by Porter on one Isaac Hill, in  favor of Person, in  which 
he directed Hi11 to let Person have "any amount of notes o r  
judgments to the amount of a note of Carter & Porter, given to 
Fletcher." Held, that this was evidence of a recognition of 8 
subsisting contract of Carter & Porter, and bound Porter, 
although he was not present when the bond was executed. One 
partner cannot bind another partner by deed, by virtue of the  . 
mere contract of partnership; to do so, he must either have ex- 
press power under seal, or the other must be present and assent 
to  the act. If this case then stood on the bond alone, although 
the money arising from the contract was applied to Porter's use, 
or to the joint use of Porter and Carter, without the assent of 
Porter, he would not be liable i n  this action: for no man can 
make another his debtor without his consent, edpress or im- 
plied. But this assent may be implied from circumstances, and 
when implied, it has the same effect as  the most express assent. 
Although Carter had no power t o  sign the bond, so a s  to  bind 
Porter, yet the bond may be used to shew i n  what capacity 
Carter professed to act. He professed to act for the firm of 
Carter & Porter, as  their agent. The money raised by the con- 
tract was applied to the use of the partnership; Porter recog- 

r nized the bond as  the bond of the firm, and gave directions for 
i ts  payment. I t  was Porter's bond only through Carter's agency 

for  the pamership; and his recognition of it a s  a bond of the 
firm, cannot be true otherwise than by a recognition of Carter's 
agency. Porter not only recognizes the bond as  the bond of the 
firm, but takes benefit of the effect of the contract, and assents 
to  the  extinguishment of his own debt; and having knowingly 
received the benefit he shall also take the burthen, and do the 
same thing as  if he had personally transacted the business. 
Person v. Carter, 321. 

PLEAS AND PLEADING: 
Action of debt on the statute of usury. Pleas, general issue and 

statute of limitations. Motion by plaintiff to  amend the plead- 
ings by replying to the statute of limitations, "A former suit 
between the same parties, and a non-suit therein, and that  this . 
action was brought within a year and a day thereafter, accord- 
ing to  the provisions of the act of 1715." Motion disallowed; for 
the amendment, if made, would be unavailing. The statute 
limiting penal actions contains no such saving a s  the plaintiff 
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wishes to reply, nor a saving of any description; nor is i t  in  pari 
ntateria with the act of 1715. The nature of this action forbids 
thg amendment. This was no particular man's cause of action 
until brought; i t  became his by the suit, and he lost it  by the 
non-suit. I t  then became common and liable to be brought by 
any person. If brought by a stranger, i t  was a new suit, so if 
brought by the same person. I t  was not a continuance of his 
old suit; for i t  was his no longer than it  depended. Clarke v. 
Rutherford, 237. 

PORTIONS : 
See LEGACIES. 

POSSESSION OF TITLE DEEDS: 
See NOTICE TO PURCHASERS. 

PROCESSIONING: 
A proeessioner reported to the county court, that he had been 

called upon by A, to processioh his land; that B. had attended; 
that  he began a t  a corner, and run one line, when B. forbade 
the processioning. Upon this report, the court appointed five 
freeholders to go with the processioner, and procession the land. 
They returned to the court a report of their proceedings, and a 
motion being made to set their report aside, and quash the order 
of the county court appointing them, the motion is allowed; 
because the processioner did not in his report to the county 
court, set forth the lines in dispute, nor the circumstances on 
which the dispute was founded, so as  to enable the court to de- 
cide which party prevailed, whether the lines have been estab- 
lished correctly, and who shall pay costs. I t  is only by com- 
paring the report of the processioner with that of the,freeholders, 
that the Court can determine which party prevailed in his 
claim. Willson v. Bhufford, 504. 

PROMISSORY NOTES-BILLS OF EXCHANGE: 
A promissory note drawn by A, and indorsed by B, made nego- 

tiable a t  the New Bern branch of the State Bank of North Caro- 
Jina, and payable on the 11th December, being not paid a t  the 
day, notice of non-payment by the drawer, was not given to the 
indorser, who lived in the town of New Bern, until 17 Decem- 
ber. This delay i n  giving notice, discharges the indorser from 
all liability. Bank v. Bmdth, 70. 

See EVIDENCE, 7. 

W I R E  FACIAB: 
Bcire facias to  shew cause, "why execution should not issue for 

a fine OQ a forfeited recognizance," good; and the plea of nu1 
tie1 record to such a scire facias is negatived, by producing the 
record shewing the forfeiture of the recognizance, and the judg- 
ment nisi. The words of the scire facim, for a fine, are mere 
surplusage. B. v. Dickenson, 10. 

SHERIFFS SALES AND DEEDS: 
See EXEOUTION. 

SLANDER: 
1. A, charged B. with having stolen a note from him "in the county 

of Halifax, in  Virginia." These words are actionable. I t  was 
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proved on the trial that the s t e a h g  of the n@tete'was a larceny 
by the laws of Virginia, a t  the time to which charge referred. 
It would seem, that the plaintiff can recover without proof of 
this fact; for although the crime may have locality, the effect of 
the imputation will follow a man wherever he goes; and thel'e- 
fore the law gives a remedy for imputations, whlch, if believed, 

' 

and even proved, cannot subject the accused to any future pros- 
ecution. As where a pardon is granted after the commission of 
the offence, but before the speaking of the words. The grava- 
man in an action of slander, is social degradation, and not the 
risk of punishment; and the rule to test the question, whether 
the words be actionable or not, to-wit, does the charge impute 
an infamous crime? is resorted to, to ascertain the fact, whether 
it be a social degradation, and not whether the risk of punish- 
ment was incurreb. Aiid thfs rule is the test of that: for t h e e  
who are punished for ipfamous crimes are degraded from their 
rank as- citizens, they lose their privileges as freemen, their Zib- 

, gram legem, and are no longer boni et legales <homines. Bhipp v. 
4lcCrqw, 963. 

2.,In a charge of forswearing, unless it,appear from the accom- 
papying words, that a judiqial forswearing was meant, the Plain- 
tiff must shew upon the record, that the Defendant alluded to 
some particular swearing, which amounted to perjury. There- 
fore, where the Plaintiff charged in his declaration, that the 
Defendant said of him, "He swore a lie, and I can prove it," and 
there was no colloquium set forth of any judicial proceeding, 
the Plaintiff was nonsuited. Browne v .  Dula, 574. 

SPECIFIC PERFORMANCE : 
1. Equity will decree the specific execution of a par01 contract for 

the sare and purchase of lands, Blthough there has been no par- 
tial performance, if the contract be proved by such evidence as 
affords to the mind a conviction no less satisfactory, than that 
Y@j& ?rises f r ~ m ~ a  eontract in writidg. Dark v .  Baglev, 33. 

I t  is no objection to such a decree, that the purchase money was 
to be in the fall. That is a period sumciently certain. Id. 

2. Equity will decree the specific execution of a contract relative to 
negro slaves, for the same reason that  i t  will decree the specific 
execution of a contract for the sale of lands, or some favorite 
personal chattel. Williams v.  Howard, 74. 

See AEBITRAMENT ~ N D  AWARD. 

SUPREME COURT: - 

1. Uhder the act establishing the Supreme Court, a Judge of that 
Court cannot award a writ of certiorari in vacation. Applica- 
tion for the writ must be made to the Court. The statement of 
a case by the presiding Judge, if not certified or referred to in 
the transcript, as part of the record, cannot be taken notice of 
by this Court: and this Court, upon a view of the record, must 
pronounce the same judgment that the Court below ought to 
have pronounced. Rodman v. Austin, 262. 

2. This Court will award a writ of certiorari.  smith,^. Kelly, 507. 
3. An appeal bond, with a statement of the case made out by the 

presiding Judge, was filed ip this Court, but there was no trans- 
qript of the record certified by the clerk under the seal of the 
Court, in which the appeal had been granted. A diminution of 
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the record being suggested, a certiorari was awarded, such a 
writ being necessary for the exercise of the powers given to this 
Court. Ib .  

4. A case being sent to this Court upon a particular point, and this 
Court upon looking into the record discovering that there were 
other mateYial points arising in the case and connected with its 
merits, declined deciding the point sent up, and awarded a new 
trial, that  all the circumstances relating to the points discovered 
by this  Court, might be examined in the Court below. In  an 
action of detinue for a slave, brought by a mortgagee against a 
purchaser from the mortgagor, a single question was submitted 
to this Court, to-wit, whether the mortgagor's possession of the 
slave after the mortgage deed was executed, was fraudulent per 
se against subsecpent purchasers. The mortgage deed and bill 
of sale to the Defendant, a purchaser, farmed part1 of the case, 
and the mortgage deed appeared not to  have been'registered 
within fifty days from the time it  was made, nor until after the  
registration of the bill of sale to the Defendant. A new trial 
was awarded, because the merits of the case were not disclosed 
by the statement sent up. C o m n  v. meen, 669. 

TAXES : 
The plaintiff occupied a lot in the town of New Bern, as  lessee of 

the trustees of the New Bern Academy, and the defendant being 
sheriff of Craven, seized the plaintiff's goods by distress, for a 
tax alleged to be due upon a part of the lot. The lot was granted 
for the use of the academy before the revolution. I t  does not 
adjoin the lot on which the academy is erected. Thfs lot is  
not exempted from taxes by the act of 1806, ch. 3, which declares, 
"that all houses and lots, or other real or personal estate apper- 
taining thereto, set apart and appropriated for divine worship, 
or for the education of youth, shall be exempted from all taxes." 
For i t  was the design of this act to  exempt from taxes only 
that property which was specially and exclusively set apart and 
appropriated to divine worship and education, and directly 
employed for either of these purposes; as  the lot on which the 
church or acidemy stands, and the grounds appurtenant, if em- 
ployed as  a church-yard, minister's residence, or for the recrea- 
tion or nourishment qf youth. Htewart v. Davii. 244. 

TENDER : 
A. Bond was given before the revolutionary war, for a certain 

sum, proclamation money. During the war, a tender of the 
debt was made in paper money, but before the paper money de- 
preciated. In  1798 application was made for payment, suit  was 
instituted, and judgment recovered. The defendants a t  Law 
filed their bill in  Equity, to be relieved from the payment of 
interest, from the time of the tender to  the time application was 
made for payment, in 1798, and charging in tfieir bill that  they 
knew not where the bond was, until this application for pay- 
ment was made. Complainants are entitled to be relieved 
against the interest, from the time of the tender, to the demand 
for payment: for a$ the time the tender was made, paper money 
was a legal tender, and it had not depreciated. A plea of tender 
cihn,be supgorted a t  Law, only by the defendant's bringing into - Court the mbneyshe"~&mitsTto'be We;-and CMs4a,seq@.ired, th& + 

the plaintiff may have the immediate benefit of the'sum so &id 
in. Jeter v. Littlejohn, 186. 
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An administrator advertised and sold a tract of land; the pur- 
chaser entered and sowed wheat, and soon afterwards discov- 
ering that  he had acquired no title to the land by his purchase, 
the contract was rescinded, and he quit the possession. The 
administrator then sold to another-man, who placed a tenant on 
the land. When the wheat was ripe, the first purchaser, who 
had sowed it, entered and cut the wheat, and the second pur- 
chaser hauled i t  away. Trespass .vi et armis will lie for this 
injury; for, by cutting the wheat, the first purchaser became 
actually possessed of it, and the hauling of the wheat away was 
a violation of this possession. Algood v. Hutchins, 496. 

TRIAL: 
The jury being charged in a criminal case, a motion was made that  

the witness in  support .of the prosecution should be sworn, and 
sent out of the hearing of the court. A similar motion was 
made a s  t a  the defendant's witnesses. The motion being allowed, 
the witnesses were sworn and sent out. After they were all ex- 
amined, a motion was made by the Solicitor-General, that he 
have leave to  introduce a s  a witness, a person who had been in 
court, and heard the examination bf the other witnesses. The 
motion allowed; for although by the Common Law, the  Crown 
could claim as  a matter of right, that the witnesses for the ac- 
cused be examined in the absence of each other, yet no such 
right was allowed to the accused, as  to the witnesses against 
him. I n  this State, no privilege is  allowed to the State, which 
is denied to the accused, and any rule as  to  the examination of 
witnesses, must work both ways. The Constitution having de- 
clared, that  every man has a right to be informed of the acqusa- 
tion against him, and to confront the accusers and witnesses 
with other testimony; this right is not forfeited, if, either 
through inadvertence or design, he omit to call his witnesses 
vhen  directed to do so. Such also is  the rule as  to tlre State. 
The court can only propose a separation of the witnesses; it can- 
not compel either party to  call in  witnesses, until the time comes, 
when, according to the rules of the court, the Oarty may call otl 
them to be examined. It is true, the right thus secuwd, must be 

" claimed a t  the proper time and stage of the trial;  and that is, a s  
to  the accused, when he  is  called on to make his defence, and 
offers his witnesses and proofs. The courts may furnish rules to 
carry the law into execution, but not to  prevent its execution. 
They cdnnot, by their rules, exclude a party from a right, when 
that  right is asserted at the time and in the manner contemplated 
by the law which gives that  right.( This rule must work for the 
State as  well a s  the accused. The court will not grant a new 
trial, because the jury took refreshments after they retired, 
unless it  appear those refreshments were furnished by the party 
in whose favor they have rendered t!Ireir: verdict. 8. u. Bparrow, 
487. 

VENIRE FACIA&': 
The court will award a venire facias de nbuo, where the jury i n  

a special verdict, find the evidence and not the facts. Cherry v. . 
#lade, 82. 

VERDICT : 
See INDICTMENT, 14. 
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WARRANTY IN THE SALE OF PERSONALS: 
Warranty in  the sale of a horse. When the purchase money was 

about to be paid, the buyer asked the seller, if the horse was 
sound: the seller answered, he was. The declaration charged, 
that the horse was unsound, lame, stiff, and defective in all his 
limbs. Plaintiff non-suited: for the conversation about the 
soundness, took place after the contract of sale had been entered 
into. The answer to the question, whether the horse was sound? 
does not amount to a warranty; for to constitute a warranty, i t  
must be express; it will not be implied by a mere affirmation of 
the quality or kind of the article sold, nor by a mere affirmation 
of the value, nor where the subject is of dubious quality, on 
which common judgment might be deceived: and the reason is, 
tha t  as  a warranty renders the party subject to all losses arising 
from s failnre of it, however ilianocent he may be, Courts of Law 
are cautious in  creating a n  obligation of such extent. Without 
a warranty by the seller, or fraud on his part, the buyer must 
stand to all losses arising from latent defects: the principle on 
which the Common Law proceeds, being, that the purchaser 
ought to apply his attention to those particulars, which may be 
supposed to be within the reach ,of his observation'and judg- 
ment; and the vendor to communicate those particulars and de- 
fects which cannot be supposed to be immediately within the 
reach of such attention. To make a n  affirmation a t  the time of 
the sale, a warranty, i t  must appear by evidence to be so in- 
tended, and not to have been a mere matter .of judgment and 
opinion. Erwin v. ~Mmwell, 241. 

WAGERS : 
See ASSUMPSIT. 

WASTE : 
An action gf waste being brought against tenant for life by devise, 

the tenant pleaded the general issue, and, pending the suit, 
died. The suit abates. I t  cannot be revived against the repre- 
sentatives of the tenant, either under the provisions of the act 
of 1799, ch. 18, or of the act of 1805, ch. 8. The action of waste 
is not within the words of either of those acts; and i t  will not 
be considered within their Equity; because, 1. The action is given 
by the statute of Gloucester, and that is a highly penal statute. 
The place wasted is forfeited, and treble damages are given. 
The action must therefore be considered as in  some degree vin- 
dictive, especially as against the represehtatives of the  wrong- 
doer. 2. Those acts aim in all cases to apportion the redress to 
the wrong done as nearly as  possible. 3. Those acts are recipro- 
cal in their operation. They confer on the representatives of 
either party, dying, the Eibe right to prosecute or defend suits; 
and contemplate only those cases wherein the right may be 
*equally and reciprocally exercised. There is nothing in the 
theojy or principles of the actions enumerated in  those acts 
which forbid their being revived for the Plaintiff, or against the 
Defendant; but the writ of waste is founded upon principles 
peculiar to itself, and more especially dependent upon a privity 
between the revisioner and tenant. No one shall have the action 
of waste, unless he hath the immediate estate of inheritance; 
and between the heir of the revisioner and  the tenant who com- 
mits waste, there i s  no privity, the waste being committed in 
the life time of the revisioner. Browm ze. Bliclc, 511. 
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WRITS OF ERROR: 
The rule in writs of error, is that all persons against whom a joint 

judgment is given, must joiIi in it; or, if any of them refuse, he 
or they must be summoned and severed. Bharpe v. Jones, 306. 

WRITB OF ENQUIRY: 
1. In detinue. The Jury find for the plaintiff, and assess damgges 

for the detention of the slaves, but do not find the value of the 
slaves. The Court will award a writ of enquiry to assess the 
value, and not order a new trial in toto. Key v. AtZen, 523. 

2. What matter cannot be supplied by writ of enquiry. If the prin- 
cipal Jury omit to flnd matter which goes to the very point of 
the issue, and upon which, if they had found a false verdict, 
an attaint would lie by the party injured, such matter cannot be 
supplied by writ of enquiry, because the party thereby injured 
may lose his writ of attaint, which will not lie upon an inquest 
of office. The rule is, that where the court em oficio ought to 
enquire of any thing upon which no attaint lies, there the omis- 
sion of i t  may be supplied by a writ of enquiry of damages; but 
in all cases where any paint is omitted, whereof attaint lies, i t  
shall not be supplied by writ of enquiry, because on that writ 
no attaint lies. This rule of the Common Law, as to writs of 
enquiry, is not enforced here as i t  is in England. The doctrine 

1 of attaint has never been in force here; and therefore the Courts 
will award writs of eaqairy in all ewes where convenience and 
the justice. of the case require it. Formerly inquest8 of o@ce 

'were held by the Sheriff. By Laws 1777, ch. 2, cognizance 
is taken of them by the court that awards them; and even if , the law of attaint were in force, it would be matter of specula- 
tion whether it would apply to writs of enquiry executed by 
courts of record. M. 


