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PREFACH.

The duty of reporting the decisions of the Supreme Court
was devolved upon me during the last session of the General
Assembly. I came to the discharge of this duty without
previous experience, more especially in the mystery of proof-
reading. Knowing the anxiety of the profession té obtain
the decisions at an early day, I obtained assistance in prepar-
ing the cases and in the proof-reading.

As the proof came out after the Spring Courts were opened,
much of it was done amidst professional engagements, and,
as could have hardly happened otherwise, many typographical
errors will be found. The reader will readily correct the
most of them which are collated in the errafe. A few of im-
portance will be found corrected by inserted slips. The cases
of Shields v. Stamps, Emeéry v. Lyon, Nelson v. Brigman,
and Summers v. Aldred, were ordered not to be reported.

To avoid delay in obtaining necessary plates for diagrams,
the cases of West v. Shaw, from Harnett, and Osborne v. John-
son, from Wilkes, involving questions of boundary were held
over to be reported in the next number. Owing to the unusual
number of cases reported, (one hundred and sixty-three,) and
the appendix, &e., I thought it advisable to let this number
form a volume. The index will be found to be very copious
and though apparently voluminous, yet, I think, will mect the
approval of the profession. I have restored the table ot cascs
cited, as found in 63rd and 64th N. C. Eeporta.

Conscious of the imperfection of this my first effort, I ask
the indulgence of the profession, hoping that in the future,
errors will be entirely avoided.

WILLTAM M. SHIPP,
Attorney-Genaral.
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CASES AT LAW,

ARGUED AND DETERMINED IN THE

SvpreME CourT oF NoORTH CAROLINA,

AT RALEIGH.

JANUARY TERM 1872.

MARTHA KANE, »s, EDWARD GRAHAM HAYWO®D.

fr. the matter of EDWARD GRAHAM HAYWOOD, AN ATIrORNRY AND>

1.

©

8

CoUNSELLOR OF THIs COURT, ex parie.

An answer to a rule on an attorney of the Court to show cause why, under
pain of contempt, he should not pay into the Court a sum of money received

by him for a client, which admits the receipt and non-payment, but denies any

application of it to his own use; which avers its loss, but in consequence of long:
continued drunkenness, respondent could not tell how ; suggesting as asuppo-

sition, that respondent had burnt it or put it away in some secret place to pre--
vent his destruction of it; and avowing an inability to find it after diligent-
search, %eld, to be insufficient, and to authorize a further rule on respondent te)
pay the money into Court, or show cause why he should not be attached.

But a return to such second rule, which avows, that after making every
effort to comply with the rule, it is out of respondent’s power to dosoy
that he is wholly insolvent, has nothing wherewith to support himself and fam-
ily; could obtain no aid from his friends and relations, and has no credit; and
that in failing to perform the order, he intended no contempt of the Court, and
deeply regretted his inability to do justice to bis client, 7eld, to be sufficient,
and entitled the respondent to be relieved fromarrest and imprisonment, be-
cause the Court was satisfied that it was not in his power to pay the money
into Court.

If a party is ordered to execute a Ceed and refuses to do it, he will be kept
in jail until he does, for that is a thing which he can do. 8o, if anattorney, by
false representations, procures his client for an iradequate consideration, to-
assign the cause of action, he will be imprisoned until he.shall execute a release
and re-assignment; but when a man is ordered to pay money ioto Court, and
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MarTHA KANE 9. EDWARD GRAHAM HAYWOOD.

swears that after every effort, it is out of his power to pay any part of it, (in the
absence of any suggestion to the contrary,) that is an end of the proceeding ;
for the Court will not require an impossibility, or imprison a man perpetually
for a debt, he having purged himself of the contempt.

4. In such a case, on a rule against the attorney to show cause why his name
should cot be stricken from the roll, this Court, prior to the Act of the General
Assembly, ratified April 4th, 1871, possessed the power to make such rule ab-
solute, and would have felt it their duty to have taken that course.

5. By the proper construction of that Act, this Court is shorn of its power to
disrobe an attorney, except in the single instance, where he has been indicted
for some eriminal offence, showing him to be unfit to be trusted in the dis-
charge of the duties of his profession, and upon such indictment has either
been convicted or pleaded guilty.

€. The Act of 1871 fails to provide ary power to be used in the stead of the
former power of the Court, and so is a disabling and not an enabling statute.

7. The words “convicted or in open Court, confessed himself guilty of some
criminal offence,” used in this Act, have acquired a technical mesning, and
must be construed to convey the idea that the party has been convicted by a
jury, or has in open Court, when charged upon an indictment declined to take
issue by the plea of not guilty, and contfessed himself guilty.

&. The admissions of an attorney made in an answer to a rule o show cause why
be should not be attached for contempt in failing to pay money into Court,
which he wrongfully withholds, is not such a ¢ confession in open Court,” as
18 contemplated by the Act.

9. 8uch admission cannot be considered technically as a confession, because it
is pot voluntary as when one is eharged on indictment, and confesses his
guilt in open Court, but the respondent was compellable under heavy pains
and penalties, to answer under oath.

10. To allow his answer to be used as a confession to establish guilt, would be
objectionable ss s mean to compel him fo eriminate himaelf on oath, and for such
sn inquisitorial proceeding there is no precedent in the Courts of any conatry
which enjoys the rights guaranteed by MaieNa CHARTA,

1:. The wrongful retention of a client’s mone) by an attormey, was, before the
passage of the late Act, net & direct, but a constructive contemapt, made so by
the common law, to enabls the Conrt te purge the Bir of unworihy members.
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12. Whether this Court possesses the power to punish under the circumstances,
by virtue of section 2, chapter 177, Acts ot 1868-'69, for misbehavior as an
sttorncy in his official character under paragraph 8, section 1, discussed, but
no definite conclusion arrived at.

13. But, if it were clear that this Court has full power to punish, by fine and
imprisonment, for a constructive consequential contempt, it might be questioned
whether this Court, which was not created forthe punishment of eriminal
offences, sheuld, on mere motion, inflict such punishment, while the proceeding
to disbar is suspended to await further preliminary steps, should any be
taken, 1n the Superior Court.

14. Fine and imprisonment is not the appropriate remedy to be applied to an
attorney, who, by reason of moral celinquency or other cause, has shown
himeelf to be an unworthy member of the profession.

The cases of ex parte Schenck, 65, N. C. Rep., 253 ; ex parte Moors, 63, N. C. Rep.,
397, and ex parte Biggs, 64, N. (!, Rep., 202, cited and approved.

These were rules heard and determined at January Term
1872, of this Court, and as the rule in the matter of E, G.
Haywood grew out of the preceding one, in Kane vs. Hay-
wood, it is deemed proper to report the cases together.

It appearing, to the satistaction of the Court, from the report
of the clerk, that Epwarp Gramam Haywoop, one of the
attorneys of the Court, had, as attorney tor Mrs. Martha Kane,
received the sum of $4,496.22, and from the aflidavit of Mrs.
Kane, that he had after repeated solicitations, failed to account
for and pay the same over to her:

On motion of Moore & Gatling and Phillips & Merrimon,
attorneys for Mrs. Kane, a rule was granted in the first named
case on Col. Haywood to pay the said balance of $4,496.22
into Court,

This rule was made returnable on the 4th day of January,
1872.

At the return of this rule, Col. Haywood filed in Court
the following answer thereto :
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In the matter of MARTHA KANE.

The respondent answering the rule herein, for answer there-
unto, says:

That sometime about the close of the year 1867, or the be-
ginning of the year 1868, Mrs. Martha Kane called on this
affiant, at his law office in the city of Raleigh, and represented
to him, that she was one of the heirs at law and next of kin
to John Kane, deceased—was poor and helpless, resided in
Ireland, and desired this affiant to act for her in obtaining
possession and reducing to money her share of the said John
Kane’s real estate and personal property, and upon hearing her
statement and questioning her, this affiant thought it probable
that her statements were true and that she had legal rights,
and undertook to investigate the rights further. Upon further
investigation tnis affiant became satisfied that she had legal
rights, and about the month of March, 1868, she having confessed
her inability to pay this afliant a retaining fee, he took from
herself and her husband, Thomas Kane, the power of attorney,
bearing date February 6th, 1868, and herewith filed, whereby
he, this afliant, became the agent and attorney in law and fact
of the said Martha and Thomas, to receive the said Martha’s
ghare ot the real and personal estate of John Kane, deceased,
reduce the same to possession and account with them for
three fourth’s the value thereof, with powers also to supply
such attorneys under him as he should see fif to conduet such
business, and upon the receipt of this power of attorney, this
affiant agreed to become, and did become, such agent and attor-
ney in law and fact of the said Martha and Thomas, as is
therein set forth and described.

This affiant avers that all moneys, property and estate, real
and personal, which has come into his possession or under his
control, for and in behalf of the said Martha and Thomas,
have g0 come into his possession and under his control, in and
by virtue of said instrument,
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After collecting evidence of the marriage of said Martha
and Thomas, of the naturalization of the said Thomas, and
taking numerous ez parte depositions to ascertain the genealogy
of the Kane family, and to find out who were the next of kin
and heirs at law of John Kane, deceased, and to identify the
said Thomas Kane with the Thomas Kane, whose naturalization
we were prepared to prove, which evidence had to be collected
in Ireland, New York State, New Jersey and elsewhere, the
collection of which consumed some eight or ten months and
required a very extensive, laborious and voluminous corres-
pondence, and to aid in which the said Martha, at the sugges-
tion of this afliant had retained and used the services of
Moody B. Smith, Esq., counsellor and attorney at law, resi-
dent in New York City, this affiant supposed he would have
been able to assert the said Martha and Thomas’ rights, and
to obtain possession of the money, property, and estate to
which they were entitled, without suit, but the administrators
of John XKane insisted that they had exhausted his personal
estate in the payment of debts, except as much thereof as had
heen lost by the recent civil war or had perished or been de-
stroyed by other inevitable accidents, and the persons in the
possession ot the real estate of which John Kane, died seized
and possessed, and which consisted of town lots in the city of
Raleigh, and an undivided moiety of a plantation near Raleich,
in Wake county, retused to acknowledge the said Martha's
rights.

The persouns, who by their tenants under them, were in pos-
session of the town lots in the city of Raleigh, claiming them
as their own, were two intants, by name Irancis Patrick Mec-
Carthey and Isabella McCarthey, and the mother of the said
infants, by name Mary McCarthey, wife of Dennis McCarthey,
claimed the same ; also, asserting that she was a sister and heir
at law of John Kane, deceased, and though born in Ireland
and married to an I[rishman, her husband had been naturalized
after their intermarriage and before the death of the said John
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Kane. The undivided moiety of John Kane, deceased, in the
atoresaid plantation near Raleigh, had been gold under a license
obtained from the Court of Pleas and Quarter Sessions of
Wake county, by the administrators of John Kane, deceased,
on a petition filed by them against Francis, Patrick and
Isabella McCarthey, as the sole heirs at law of John Kane, de-
ceased, for assets to pay debts and the said moiety was in the
possession of the purchaser at said sales.

About the month of October, 1868, this atliant, without further
consultation with the said Martha and Thomas, and claiming
the right so to do under the aforesaid power of attorney, insti-
tuted a civil action, in the Superior Court of Wake county, in
the name of the said Thomas and Martha Kane as plaintiffs,
against the said Patrick & Isabella McCarthey, infants, and
Dennis McCarthey and Mary, his wife, as defendants, to recover
possession of the said Martha's share of the aforesaid town lots
in the city of Raleigh, and to effect a division of the same
among the parties entitled thereto, according to their respect-
ive rights which said action was eventually carried by appeal
into this Court, where at January Term 1869, it was held that
the said Martha, as one of the heirs at law of John Kane, de-
ceased, was entitled to an undivided moiety, of and in said
town lots, and the said Mary McCarthy was entitled to the
other undivided moiety, and by consent of the parties inter-
ested therein, it was adjudged that the said lots should be sold
by the Clerk of the Supreme Court, and the proceeds equally
divided between the said Martha Kane and Mary McCarthey,
which sale was accordingly made, as directed, by the said clerk.
The Court further decreed that the defendants, Francis, Patrick
and Isabella McCarthey, should account for the rents and profits
of said town lots which they had received since about the year
1866, and by an arrangement entered into, between, this affiant
and the counsel for the defendants, the amount of said rents was
ascertained by consent, and the rents and profits and proceeds
of sale of town lots were carried into one common account
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and fund, and the respective rights of the parties in said fund
were ascertained by consent—the share of the said Mary Me-
Carthey being charged with the amount ot rents and profits,
which had been received and consumed by her children, Francis,
Patrick and Isabella, all which will more tully and at large
appear by reference to the proceedings in said action, now on
file in this Court, and here referred to, for greater certainty.

Of this joint fund, consisting of the rents and profits and
the proceeds.of the sale of the said town lots, this affiant received
in the aggregate, $9,902 30 in various payments, made fromn
time to time, between the 2nd of April, 1869, and the 18th of
March, 1870, by the Clerk of the Supreme Court to this affiant,
as representative of the said Martha and Thomas Kane, under
and by virtue of the power of attorney aforesaid, which this
affiant exhibited to the said clerk when he first began to draw the
said fand, and left with said clerk » memorandum of the
volumes and page of the bogk in the office of Register of Deeds
in sald county of Wake, wherein said power of attorney was
registered : of this aggregate sum of §9,902.30, so received by
this affiant as aforesaid, from the Clerk of the Supreme Court,
about $2,543.98 was paid to this defendant in cash, and about
$7,358.82 in well secured notes of individuals, which had been
given to said clerk for the purchase money of said town lots,
and were transferred by him to this affiant, which said notes this
affiant collected and reduced to money, by virtue of his author-
ity under the said power of attorney, and this affiant has never
received any other money for the said Thomas and Martha
Kane, or either of them, and he received this sum not because
he was attorney of Record for the plaintiff in the aforemen-
tioned actions of Thomas Kane, and wife Martha, plaintiffs,
against Dennis McCarthey, and wife Mary and others, defend-
ants, but under and by virtue of the power of attorney afore-
said.

Of this sum so received by this affiant, he held $2,475.57%
as his own by the terms of the said power of attorney, and
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was accountable to the relative, Martha Kane and her husband
Thomas Kane, for the remaining three-fourths of said sum only.

On account of this remaining three-fourths he paid out the
following accounts on behalf of the said Thomas and Martha,
1869, May the 28th, on or about this date, to J. N. Bunting,
Clerk of the Superior Court of Wake county for Court costs,
$32.65.

May the 31st. On or about this date, he purchased
trom the State National Bank, of Raleigh, N. C:, a check on
the Bank of the Republic, N. Y., (No. 3621) for six hundred
dollars, which he transmitted to the said Martha Kdne, then
in New York, and for which this affiant paid $601.50.

July the 18th, 1870.  On or about this date he paid to Judge
Warren, Moody B. Smith's draft on him, this affiant, for ser-
vices rendered to the said Martha I ane by the said Smith, as
fier counsel in New York, and which the said Martha had
agreed should be paid out of her fund when collected by this
atliant—atnount $1,000.

August 29th.  On or about this date, he paid the joint draft
of the said Thomas and Martha Kane on him for $1,000.

September 24th.  On or about this date, he paid a similar
dratt on him for 1,000.  All these amounts were paid in cash,
and this afliant files herewith his vouchers for said disburse-
ments.

Since the said Martha has been in the United States, during
her present visit to this country, and according to this affiant’s
recollection, sometime during the last of the Summer or the
first of the Autumn of the year 1871, she has drawn drafts
upon this affiant to the amount of $2,000, in two drafts of
$1,000 each, in favor of some banking house in the city of
Newark, N. J., the name of which this affiant cannot now re-
call, which drafts this affiant has accepted on account of the
fund received under said power of attorney, and which he
believes are now outstanding in the hands of said banking
house. This affiant objected to accepting said drafts, becaunse
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they were not sigred by Thomas Kane, the husband of said
Martha, as well as herself, and the said Martha had no evi-
dence of his authority to produce, to justify said drafts, but he
finally consented to accept the same; this affiant cannot state
with certainty the dates when said acceptances fell due ; one of
them he thinks fell due in October, and the other in Novem-
ber, last past, and this afliant admits that he fatled to pay the
said acceptances at maturity, only because of the failure to re-
ceive funds which he had expected to have in hand in apt time
for that purpose, but he has been informed by the said Martha,
since her arrival in this city in November, last past, that she
has raised money on said acceptances, and that they are now
outstanding in the hands of the aforesaid banking house, in
Newark, as a security for money on said acceptances, and that
they are now outstanding in the hands of the aforesaid bank-
ing house in Newark, as a security for money advanced to her.

This afiant has already mentioned the undivided moiety of
a small plantation in Wake county, neav the city of Raleigh,
of which John Kane, died, seized and possessed, and which
had been sold by the administrators of said John for assets,
before the said Martha Kane’s right as one of his heirs at law
was established. After the decisions of the aforementioned
actions of Kane and wife, vs. McCarthy and wife, and others, in
the Supreme Court, this affiant suwcceeded in obtaining a sur-
render of possession of said real estate from the purchaser
thereof, and in setting aside the sale which had been made or
said undivided moiety, the said Martha Kane's share of said
moiety still remains in specie and has never been disposed of
by this afliant under his aforesaid powers of attorney, and this
affiant cannot say certainly what is its value, but according to
the best of this affiant’s recollection, when the whole of said
moiety was sold as aforesaid for assets, it brought about 2,800
or 83,000 on said sale, and this affiant insists that in any set-
tlement he may have with the said Thomas and Martha Kane,
he is entitled to a credit of one-fourth ot the value of the said
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Martha Kane’s interest in said plantation near Raleigh, ac-
cording to the terms of the aforesaid power of attorney.

This affiant further says, that the said John Kane, died, about
May of the year 1863, and after his death, as this affiant has
been informed and believes, it was supposed for a time, that
he left no heirs at lJaw who could inherit his real estate in
North Carolina, and the samne was taken into the possession of
the Trustees of the University of North Carolina as having
escheated, and the said public corporation received the rents
and profits of said real estate, for three or four years, and is
liable to account to the said Martha Kane for one-half the
value of said rents, &c., for the said three or four years. The
value of this claim, which is admitted, has never been ascer-
tained, the said corporation not yet having been in a condition
to discharge the same, but this affiant insists that in any set-
tlement he may have with the said Thomas and Martha Kane,
he is entitled to a credit of one-fourth of the value of said
claims according to the terms of his aforesaid power of attor-
ney.

This affiant farther says, that he has been informed and be-
lieves, that the said John Kane, was at the time of his decease,
possessed of a very considerable personal property, consisting
of slaves, household and kitchen furniture, bar fixtures, and
the necessary furniture for carrying on an eating-house, some
olda family plate farming utensils, gold and silver coin, which
he had stored away before and during the first part of the late
civil war, and bonds, notes, accounts due him. That the same,
upon his decease, went into the possession and under the con-
trol of lis administrator, to wit: DPatrick Donnaghey and
John Wlntelaw, and that they have eloigned and wasted the
same ; that after extended search, this afliant has failed to find
the administration bond, filed by said administrators, in the
Court of Pleas and Quarter sessions of Wake county—many
of the papers in the office of the Clerk ot Wake county Court
having been misplaced and destroyed, about the time when the
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city of Raleigh was occupied by the U. S. army, in the
Spring of 1865. That the minutes of Wake County Court
were so ill kept in 1863, and the entry therein of the names
of the sureties on the said administration bond, is so much de-
taced and so imperfect, that this affiant has not been willing
to rely upon it to bring a suit upon said bond, to receive the
distributive share of the said Martha Kane, as one of the next
of kin of John Kane, deceased. That moreover, there are
several claimants: who assert that they are creditors of said
John Kane, to large amounts, and were residents beyond the
Confederate lines at the time of John’s decease, and have
therefore remained unpaid, and it has been understood between
this affiant and several members of the Bar, resident in Ral-
eigh, who hold said alleged claims for collection, that a suit or
suits should be instituted by them to ascertain whether said
claims could be established and collected without subjecting
any funds or real estate, which this afiant held as the agent
of the said Martha Kane, to their payment, in consequence
of all these cirenmstances and others of less moment, thig affi-
ant has heretofore failed to ascertain the distributive share of
Martha Kane, in the assets of John Kane, deceased, and to
collect the same, but he believes the value of said distributive
share is very considerable, and he has great hope that it inay be
eventually reduced to possession. This affiant has carefully
examined into the whole matter, and while he cannot state the
probable value of said interest and claim, he insists he is en-
titled to a credit of one-fourth of said value, in any general
and final settlement he may have with said Thomas and Mar-
tha Kane, under and by virtue of his power of attorney afore-
said.

This afliant turther says, that when he took the said power
of attorney trom the said Thomas and Martha Kane, as is
herein set forth, the one-fourth part of the funds, property and
estate, which it is therein provided, this affiant is to retain for
his own use, was regarded and considered by the parties to said
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instrument, as his compensation for his general agency and
management in their affairs in the matters therein set forth.
And it was expressly understood and agreed if suits arose in
the conduct of their bnsiness, this affiant was to be at liberty
to pay counsellor’s and attorney’s fees in said suits, with the
funds of the said Thomas and Muartha Kane—accordingly
when this affiant found it necessary to bring the action herein
before referred to, and which was ultimately decided in the Su-
preme Court, he concluded to conduct such suit himself, he
being very familiar with the facts of the case, and avoid the
expense of sub-counsel, and when he wrote the result of said
trial, to the said Thomas and Martha, after the decision of the
Supreme Court therein was known, the said Thomas wrote to
this afflant in reply, expressly agreeing that the amount of his
remuneration for legal services was not to be limited by the
one-fourth specified in the power of attorney, and this affiant
hath herewith filed the said letter of the said Thomas, bearing
date May 22d, 1869, and he insists that the amount of said
additional compensation, must be ascertained and allowed in
the settlement with the said Thomas and Martha Kane.

This affiant further says, that from the time when he first
began to act as the general agent of the said Thomas and
Martha Kane, under his aforesaid power of attorney, it was
understood and agreed, by and between himself and the said
Thomas and Martha, that he was to retain a considerable por-
tion of their funds in his hands, until all matters connected
with his said agency were completed, and from time to time
as they needed it, they were to draw upon him for money and
that no final settlement was to be had between them, until the
end of his said agency ; while suits were existing or imminent
or impending, it was considered necessary for the full and ef-
fectual performance of his duties as their said agent and at-
torney, in fact, that he should have money of theirs in his
hands, and this affiant insists that upon a fair and just settle-
ment of accounts between him and the said Thomas and Mar-
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tha, taking into consideration the various matters herein be-
fore set out, and the agreements and understandings aforesaid,
a very small balance, if any, would be found in favor of the
said Thomas and Martha, over and above his own outstanding
acceptances for $1,000 each, herein before more particularly
deseribed.

This affiant further says, that it is not true as stated in the
affidavit of Martha Kane upon which the rule against him
herein is based, that has repeatedly promised to account with
the said Martha Kane for his receipts under said power of at-
torney and therein disappointed her ; that on the contrary no
demnand has ever been made upon him for an account and set-
tlement by the said Thomas and Martha Kane, or either of
them, except as is hereinafter set torth. That this affiant had
never heard any complaint from the said Martha and Thomas,
or either of them, on account of his manner of managing their
affairs or for his want of promptness in forwarding their money,
until after his failure to meet the two drafts of $1,000 each,
herein-before more particularly described, when he received a
letter from the said Martha, then in Brooklyn, asking him to
malke arrangement, and pay said drafts—which letter, bearing
date November 8th, 1871 he herewith files—as well as another
letter from her, bearing date October 16th, 1871,

The next intormation he had of the said Martha, was about
the 27th of November, 1871, when he learned from a member
of his family that she had arrived on the Northern train, driven
at once in the omnibus from the cars, to his residence, and left
word for this affiant that she was in Raleigh and desired to sce
him. This affiant was not at home when she called as afore-
said, aboat dark in the evening. The Circuit Court of the
United States was then in session in this city, upon which it
was absolutely necessary for this afliant to be in attendance,
both at its morning and afternoon sessions, in the performance
of his professional duties, but as soon as he learned she was in
Raleigh, hie inquired of the omnibus driver that very night
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where she was stopping, and sent a message to her early the
next morning, making an appointment with her at his office,
that very day, for about the hour of the adjournment of the
Circuit Court in the forenoon, between 1 and 2 o’clock, P. M,
at which time he met the said Martha, in accordance with
said appointment. In this interview the said Martha stated
to this affiant that her object in visiting Raleigh was to make
arrangements for the payment of oune of said acceptances tor
$1,000. She stated the ditliculties of her position substantially,
as set forth in her letters and affidavit. She did not call upon
this affiant for a general account and settlement ; on the con-
trary she stated that she did net desire any such account and
settlement until all her business under the said power of attor-
ney was finished, when a general one could be had, and in the
meantime, that this atfiant was at liberty to continue to use
her funds. ~ She further stated, she only desired this afiant to
make arrangements to protect her said drafts of $1,000 each,
and if not both of them, then the payment of one was all that
she desired—that all other matters were to remain over until
the business was concluded and for a general settlement at this
affiant’s convenience, when his agency was terminated. In
this interview the said Martha did net even ask this afliant to
give her a general idea of the balance in his hands in her favor,
or to let her know the general condition and state of accounts
between them.

This affiant stated to her, that when he accepted her dratts
he expected to meet them promptly, but that he had bLeen
disappointed in the receipt of money that he expected to re-
ceive in time ; that he even yet hoped for the arrival of funds
within the next eight or ten days, (as was the fact), and if he
was fortunate enough to get them he would pay one or both
of said dratts. He stated to the said Martha, that during the
time her funds were in his hands, and when he was receiving
the same from time to time, he had lost large sums of money
by the default of himself; or of others, amounting in the ag-
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gregate to $25,000 or thereabouts ; that he was greatly pressed
himself and embarrassed in his pecuniary affairs ; that he had
not under his control in cash even so small a sum as $20, to
provide for the daily wants of his large family, but he would
do his very uttermost to relieve her from her embarrassing
position, and this affiant avers that all his statements made to
the said Martha as aforesaid, were true, and he has strained
every nerve to raise money for her, as was indeed his duty
under the circumstances, but he has hitherto failed of any suc-
cess in his endeavors.

This affiant told the said Martha, that it would have been
better for her to have warned him beforehand, by letter, of
her coming to America to collect money from him, so that he
might have had some opportunity to prepare for her. Where-
upon she stated that the collection of money from this afiant
was not the purpose or object of her visit to America. That
she had come over to this country for the purpose of seeing a
sick relative in Newark, N. J., whom she had learned was
likely to die, and while here had concluded to draw the afore.
said drafts on this affiant.

This affiant assured her he would do his best in her behalf;
whether she was here, in Newark, or in Ireland; that as she
had stated to him,she was at heavy expenses in boarding,
perhaps it would be better for her to return to her friends in
Newark—that if this interview were prolonged for hours, or
repeated daily for twenty times, he had dealt with her frankly,
and could say, do and promise no more than he had already
done. But she expressed a desire to wait in Raleigh eight or
ten days, to ascertain what this affiant could do for her in the
premises, at the end of which time she would again call upon
him. This affiant stated to her that the United States Circuit
Court was in session, he was obliged to be in attendance there
daily, but if, she desired to meet him at any time, she had only
to send a message to his house to that effect, and he would
always manage to fix some time in the recess, tor that purpose,
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On parting, the said Martha asked this affiant to furnish her
with a note to her landlord, Marx Schloss, stating he wonld
be responsible for her board, which this affiant promised to do,
and accordingly during that evening, this afliant wrote such a
note and sent it to the said Martha early next morning,
wherein he informed said Schloss that he, this affiant, was the
agent of the said Martha, had funds of hers in his hands, and
would promptly honor auy drafts the said Martha might draw
upon him in favor of the said Schloss, for the amount of her
hoard bills. This affiant further says, that the said Martha
Kane gave him no previous warning of her intended trip to
America, nor of her coming to Raleigh from Brooklyn or
Newark, on account of the non-payment of the aforesaid draft,
and since the interview last herein before described, in which
this atliant was polite, deferential, kind and respecttul to her,
expressing the deepest sympathy for her circumstances, and
the most profound regret for his inability to meet said drafts
at maturity, all of which he felt, he has never seen her, nor
had any communication from her, except as herein after set
forth.

Within a day or two after said interview, early in the day,
while this affiant was in his bed-room, undressed, and while he
was hurrying his dressing and breakfast, in order that he
might get in time to the Circuit Court, which was still in
session—a member of his family knocked at his door, and
informed him Mrs. Kane had sent word from his office that
she was there to see him. It was then after the usual Court
hour, and this affiant being greatly hurried, and not being
completely clad, was compelied tosend her word that he conld
not see her then, but if she wanted to see him specially, to
send or leave word at his house during the day, and he would
inform her of an hour when he could see her at his office.
This affiant heard no more from her, nor of any further efforts
on her part to see him, and he had supposed she had left the
city, until he learned to the contrary, after the rule in this
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matter was served upon him, late in the afternoon of the 8rd
of January, 1872,

This affiant therefore, says, it is not true as stated in the
sald Martha’s affidavit, that he promised in the aforesaid inter-
view with her, to pay her the balance ot the $10,000 claimed
by her, less $2,600, within ten days from that interview, nor is
it true, as stated in said affidavit, “ That even after said last
mentioned interview, this affiant has refused to see or commu-
nicate with her, the said Martha, or to pay her any part of the
money s¢ in his hands for her, or to give her any satisfaction
ag to his purpose to settle with her and pay her.”

This affiant further says, that .on or about the 9th day of
December 1861, he received through the post office, the letter
which is herewith filed, bearing date December 7th, 1871, and
signed by Messrs. B. F. Moore, and Phillips & Merrimon,
wherein the said gentlemen, as counsel for Mrs. Martha Kane,
ask this affiant to favor them with an account ot her affairs in
his hands. This letter reached the atliant during the afore-
said session of the United States Cirenit Court, when this
affiant was daily occupied with his protessional duties in said
Court. ITe knew that a written statement, which would do
justice to this afiant, would be laborious and voluminous, and
would require a considerable search among his letters, papers
and accounts, and it was impossible for this affiant to give his
attention to the matter during the term of the said Court;
accordingly this afflant, within a day or two after said letter
was read, saw Judge Merrimon in Court, and stated as much
to him, and promised to give him an answer to his letter, and
request as soon as he was less pressed by business and atten-
dance on Court, and this affiant understood Judge Merrimon
to express his satistaction with that arrangement.

The said term ot the Circuit Court adjourned a day or two
betore Christmas—this affiant, was and continued, very unwell
during Christmas week, and was entirely unfit for business in
his office.  Oun the 2d day of January, 1372, a special torm of
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the Superior Court of Wake county, convened in Raleigh, and
has been in session ever sitce, and this affiant has been com-
pelled to give his time and attention to attendance on said
Court, and performance of his professional duties connected
therewith, and he only makes time now to reply to this rule
by ncglecting his duties to his clients in the said Superior
Conrt ot Wake county.

This athiant was therefore surprised, when, without further
communication from the said Martha Kane, or any of her
counsel, the rule in this matter was served upon him on the
3rd of January, 1872, at dark, while this afiant was within
the bar of the Superior Court of Wake county, and actually
engaged in arguing an important matter then pending before
said Court.

And this affiant most solemnly avers, that he hath not now
in his.possession any funds belonging to the said Thomas and
Martha Kane, or either of them, nor has he in his possession,
or under his control, any property or estate, in which he has
invested the same, or any part thereof; nor has he invested
any of their, or either of their funds for his own use or benefit ;
no has he ever purposely, or knowingly, or wilfully, or cor-
ruptly appropriated to his own use or benefit, any portion of
the moneys which came into his hands by virtue of his afore-
said power of attorney.

This affiant admits, that he ought to have funds of the said
Thomas and Martha in his hands to meet the aforesaid drafts
for $2,000, which he has accepted ; and also to pay the balance,
it any, which your Honeors shall declare to be due them upon
the statement of the general accounts of debits and credits,
between this affiant and the said Thomas and Martha, on
account of his agency under his aforesaid power of attorney.
But he avers that his failure to have said funds in hands,
results partly from the frauds and mismanagement of other
persons against which he could not guard, and partly from his
own want of that care and diligence, which he ought to have
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exercised, whereby he has Jost and been deprived of said funds,
and not at all from any corrupt misappropriations by him in
his professional character, and as an officer of this Court, of
the moneys which came into his hands for the said Thomas
and Martha,

This affiant admits that he owes the said Thomas and Martha
a debt that the debt is one against which he has most probably
no legal defence ; that it is one which every instinet of his pro-
fessional honor prompts him to pay, and against which he
would not even attempt a defence ; but this affiant avers, that
by a series of misfortunes, and a want of proper management,
and care, and prudence in the conduct of his affairs, he has
become utferly destitute; that he has not ready money in
hand suflicient to pay for daily food for his wife and children;
that all his visible property has been seized and sold under
executions ; that his law library has been sold for taxcs ; that
he has nothing in his possession, but the clothing and wearing
apparel of himself and family and a small supply of fuel, and
no hope of a preservation from starvation, for himself and his
wife and children except inthe fees which Le may hereafter de-
rive from the exercise of his profession ; and he has exercised
and exhausted all his credit, tact, ingenuity, influence and skill
in his efforts to raise funds to meet the aforesaid drafts for $2,000
—in vain. If your ITonors should order him to pay any sum ot
money into Court for the use of the said Martha, this affiant’s
compliance with said order, would be a moral and physical
impossibility ; and this affiant denies that his indebtedness to
the sald Martha, originated in such circumstances of official
misconduet and corrapt and criminal practice on his part as
authorized proceedings against him, as for a contempt, sum-
marily to compel him, to pay such debt to said Martha Kane
by process of contempt.

This affiant will endeavor as suceintly as he can, and if he
have sufficient time before he-is ruled, to answer the rule
served upon him herein, to state in detail, the combination of
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circumstances which has placed him in his present painful
position, and rendered him unable to pay to the said Martha
any balance of her funds, which your Honors may declare him
liable for, and which ought to be in his hands.

At the close of the late war, in 1865, this affiant was entirely
destitute of means, and owed a large amount of money to
numerous individuals. He exerted all his power to make
money to free himself from debt, and was eminently success-
ful. He commeneed discharging his debts rapidly; but in
carrying out his plan of paying all as he could, he found him-
self annoyed, and hindered by the fact, that in some way ¢
became known whenever he made a deposit of any considera-
ble amount with his bankers in Raleigh, and his creditors, who
gained such information, became importunate. Ile therefore
resolved to close his bank account, which he did, according to
his best recollection, in the latter partof 1367, and kept such
money as he acquired from time to time, and such as came into
his hands for others in his own possession, about his own person
and in own house and oflice, in one common fund, which, for
some months, did not amount at any one time, to any very
large sum. Towards the Fall of 1869, this afliant had paid off
all his pressing back debts, and had commenced to accumulate
considerable sum of his own, being in large practice, had in his
hands several thousand dollars belonging to his clients, among
other moneys, he had some $2,000 or $3,000 of the Kane fund
in hand, he cannot say with absolute certainty how much.

Before the war, this afliant had been in the habit of keeping
a deposit account for some nine years in New York City, in the
banks of New York, principally because by means of checks,
on such account, he was enabled to more conveniently trans-
mit, collected money, to his clients. About Augustand Sep-
tember, 1869, he determined to open a similar account with a
banking house of reputation in New York City, and for a sim-
ilar purpose. This affiant was then in the possession of a large
amoant of cash of his cwn, and scme belonging to others.
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His professional income in cash alone for the months of July,
August and September, 1869, reached about $8,750.

This afiant made arrangements by which, at abont this
period, hie placed near $10,000 to his eredit in New York, and
on this fund he relied to pay his then indebtedness to Mre.
Martha Kane and others, it being much more than sufiicient
for that purpose. Ile had abont the same amount, even more,
in ready money or drafts, equal to cash, in his hands in North
Carolina.  Under such circamstances he did not take any spe-
¢ial pains to keep cach separate fand in his hands distinet,
1le had mueh more than sufficient, on hand, to pay all when
called npon.

Between the middle of September and the end of October,
1869, this affiant learned certainly, that his banker in New
York had failed, and his $10,000 fund in that city, had ceased
to be available for the purposes for which he had originated it.
A bout this time, this afiiant got in hand some $13,000 more
of his own money. ¢t a former period of his litfe, this affiant
had been addicted to intemperance in the use of ardent spirits.
Under the shock which this heavy loss gave him, after his hard
struggle for many years, to free himself from debs, this affiant
again fell into habits of hard drinking—he was rarcly and
only for short intervals, free from oxcessive intoxication ; from
the end of September, 1869, until the summer of the year last
past.  He had this large sum money in his hands, Lie received
other large smus“:)elngizvg to himself and others, during this
period, especially about Xebruary, 1870 he had some $1,600
of the Kane funds, received in January of said year, and about
$3,700 more received in JFebruary of the same year. This
affiant, for several months, about this time, was in & state of
mad drunkenness.  Ile had large sums ot money about his
person, his office and his house. Ile has never been able to
ascertain what became of the large sums of money then in hig
hands ; he is ignorant what he did with them ; he is sure he
was robbed of large sums; Le was defrauded of some; he
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must, in his drunken ignorance, have squandered some; he
may have lost some; sometimes, when he would, to some
extent, recover his reason, he could not but believe that in his
hours of entire loss of recollection, he must have hidden his
noney away, and forgotten where he had put it, so entirely
anable is he to account for his heavy deficit. This afliant’s
own income, and other services were, during this period, more
than sufficient for his.own wants and expenditures, and so far
as his knowledge extends, he did never intentionally appro-
priate any of Mrs. Martha Kane’s funds to his own use and pur-
poses. After this afiant’s loss of his deposits in New York,
and during the period when kLe was receiving Mrs. Kane's
funds, ke had in hands in cash of his own, more than $25,000.
The result of the whole matter has been, that he has lost
large sums of his own, and has become indebted to Mrs.
Meartha Kane and is unable to pay her.

Thisaffiant further says, that under the advice of his counsei,
lie has endeavored to aunswer fuily and explicitly the rule
herein, and to make the fullest and frankest disclosure of the
whole matter involved therein to the Court. That his answer
has necessarily been prepared in great haste, and under adverse
circamstances ; this Court has ruled him to a prowpt reply,
and this, during a time when this afliant was daily occupicd in
another Court, and hasso been compelled to prepare his answer
during the night hours for the most part, and when he was
much exhausted by other labor, that he has- been hurried in
the exawmination of his papers, and has been in much mental
distress during its preparation, so that it is possible he may
have made some slips of memory in slight detail, but this
afliant does not think he has, and he believes the whole of this
affidavit and every detail thereof to be true.

ED. GRAHAM HAYWOOD.

Sworn, doe.
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The matter was then discussed by Messrs. B. F. Moore and
Phillips in opposition to, and by Messrs. Fowle and Batchelor
in support of the sufficiency of the answer.

[The briefs on file are inserted nfra.]

The Court, after consideration, adjudged the return insuffi-
cient, and on motion, an order was made requiring Col. Hay-
wood to show cause on the 29th day of January, 1872, why he
should not be attached for contempt of the Court, by reason
of his default in failing to pay in the money.

On the return day Col. Haywood filed an answer admitting
that he had failed to pay in the money, averring his great
anxiety to comply with the order, disclaiming any wilful dis-
obedience thereto, setting forth substantially, that he had made
every effort to comply; that he is entircly insolvent withont
credit, &ec.

On argument of this answer, it was suggested that Col.
Haywood had, by his conduct, rendered himself subject to be
disrobed, and the matter was left open and another rule granted
in the matter of Ed. Graham Ilaywood, ex parte, requiring
him to show cause on the 3d day of February, why he should
not be attuched “or otherwise dealt with” for contempt, in
failing to pay in the money, at which time Col. Haywood filed
an answer, setting forth in substance that he is ignorant of
what acts of his, touching the money transaction, are alleged
to constitute a contempt of the Court; that he is advised
that none of his acts, touching the money, amount to such
misbehavior by him in an official transaction as constitutes a
contempt of the Court; disclaimed intentional disrespect of
the Court, or disregard of its authority, &c., and refers to and
adopts his two former answers. Thercupon, the two cases
above stated were argued again by the same counsel who argued
the first return.

Mr. Moore filed the following brief:

In the matter of E. G. Haywood, Esq., I will conclude my
opinion upon the questions propounded by the Court to me as
an attorney of the Court.
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Having at the outset of the case doubted whether the office
of attorney was a public office, I could not, so long as the
doubt existed, satisfy myself that a mere misbehavior in the
office was indictable.

During the continunance of the matter I have found anthor-
ities which satisiy me that the office is a public one.

Walmesly v. Booth, Barn., Ch. Rep., 478.

Waten v. Whiitemore, 22 Barb., 590,

Merret v. Lambert, 10 Paige, 356.

Wallis v. Loubat, 2 Denio, 607.

Hurst’s cage, 1 Th. Raym., 94, 1 Lev., 7.

If such be its character, misbehavior therein is indictable,
both at common law and statute. Bae. Abr., Offices N,

tev. Code, ch. 34, sec. 119,

Contempt of Court is a criminal offence. Hawkins, B! 2,
ch. 22

The Supreme Court of the State has full and complete
jurisdiction to try and punish all matters of contempt offered
to itself cither in facie curiae, or in the misbehavior of its
officers.

The power, so to punish every kind of contempt recognized
by the law, has ever been exercised in this State, notwith-
standing scctions 8 and 9 of the “Decelarations of Rights”
of the late, and scetions 12 and 13, art. 1, of the present Con-
stitution.

P parte Suwaners,  Ired., 149,

State v. Woodfin, b Ired., 199,

State v. Yancey, 1 Car. L. Rep., 519.

The same powers have been excreised by the Courts of the
United States, notwithstanding art. 2, sec. 2 and 3 of the Con-
stitution of the United States. Peck’s trial, passim. U.
States v. Tludson, 7 Cr. 32.

The broad power formerly belonging to both Conrts has
been curtailed by statute.
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But as to those contempts, not affected by statute, the
power to declare the contempt, as completely cxists now,
as it ever did. Fie parte Poulson, 15 Iaz, Pa. Reg., 380.
0. States v. Iludson, ante. U. States v. New Bedford
Bridge, 1 W. and Minot 401. (1 Br. Dig. Fed. Decisions, 167,
pl. 19, Déittman’s case, 1 Curt., 186.

Legislation has affected only the number and character of
acts, which constitute contempts, and their punishment.

Yesignation of an ofiicer, even, does not oust the jurisdic-
tion to proceed against him for a contempt committed in office.
1 Ab. 508, Cir. Co., 1 Brightley 167, ut ante pl. 20.

Contempt of Court being a ¢riminal offence, the Supreme
Court has complete juriediction to try and punish the offence,
whether offerred to itself in the face of the Court, or in the
inisbehavior of its officer in the discharge of his duties. When-
ever, therefore, a casc of contempt to the Supreme Court is
tried by the Supreme Court, and in the trial the party confesses
the criminal offense charged ; and the acts constituting the
the contempt are of such a character as show the guilty person
unfit to be trusted in the discharge of his profession as an at-
torney, then the case falls expressly within the words of the
Act of 187071, ch. 214, sce. 4. The confession must be vol-
untary and made in a criminal trial, and before a Court of
competent jurisdiction to try. Why should the confession, be-
fore a jury court on an endéctment for misbehavior, have greater
weight than a confession on an attachment and trial by a com-
petent court for the same offense ?

In my opinion, these requisites only, are necessary to bring a
case within the statute.

1. The offense tried must be a criminal offense.

2. The Court trying it must have jurisdiction to try it.

3. The confession of the criminal offense must be made on
the trial of it before the Court thus having jurisdiction.

4. Any Court, therefore, having competent jurisdiction to
try the criminal offence, is competent to take the open confes-
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sion, and when made must necessarily have the same effect as if
made in a Court where the trial of criminal offenses is by
jury.

In England désbarring an attorney is rare, and is not exer-
cised as a mere punishment of the attorney. In 7e Brown-
sall Comp., 829, 1 Ch. Or. Law, 660. 1 7%dd, 89. Fr parte
Stokes, 18 E. C. L. Rep., 303 and notes. (Ed. 1856.) 7n 7re
Wallace, 1 Pr. Coun. Case, 283.

Jurisdietion of the Courts over contempts for official misbe-
viour is very efficient, and usually accomplishes all that is
needed to secure the observance of the duties, and preserve the
dignity and honor of the bar. The jurisdiction of the Courts
of this State over contempts, styled those of official misbeha-
vior, is unrestrained, except as to the amount of fine and du-
ration of imprisonment.

It is the high duty of every Court to protect public justice
against criminal acts of contempt. If the act done deserves
punishment, it lies in the discretion of the Court alone to allow
proceedings for that purpose. This the Court, as ministers of
justice, should always institute, whenever, from the case devel-
oped, the Court shall conclude that the interests of the public
require the infliction of punishment for the misdeed. Anon.
22, Wend., 656.

If the Court decline to take action, it must be because pun-
ishment would be of no avail either to reform, or warn by ex-
ample.

In presenting my views, at the suggestion of the Court, upon
these matters of law, I do not feel myself at liberty to indi-
cate any opinion affecting the discretion of the Court as to its
action ; what the Court may or should do rests exclusively
with it.

Phillips & Merrimon tiled the following brief:

L. Misbehavior of attorneys is specifically @ contempt.—
Comyn, “ Attorney,” B, 13. Such conduct creates * disgust
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against the Courts themselves,” is Blackstone’s language, IV,
284.

L. A contempt is @ eriminal offence. Many authorities
may be cited. We refer to 2 Privy Council, 106, Pollard’s
case, decided by Erle, Wood, Selwyn, Colville, and E. V. Wil-
liams. This decision turns upon contempt, being “a criminal
offence.” k

III. Where a Court adjudges a contempt, it convicts there-
of; Yates’ case, in 6 and 9 Johns. “ Convict” could have
no more solemn meaning than in the connection in which it
occurred there. Bee also Coulsen v. Graham, 2 Chitty’s Rep.
57.

IV, 1If the Court decide that the respondent here has been
guilty of misbehavior in his oflicial transactions, rendering
him untrustworthy, &ec.; then, to reduce this to technical lan-
guage—they have “ convieted him of a criminal offence, show-
ing him unfit to be trusted in the discharge of the duties of
his profession.” (See Act of 187071, chap. 216, scc. 4.)

Fowle & Batchelor for respondent.

Prarson, C. J.  Mrs. Kane invoked the power of the Court,
as one of its suitors, to compel by process of attachment, K.
G. Haywood, Iisq., one of the attorneys of the Court to pay
to her a large sum of money, to-wit: $4,496, ascertained by
clerk’s report, which he had received asher attorney of record,
and on demand failed to pay.

A rule was therefore made, that said Haywood show cause,
&e.  To this he put in a long and detailed answer, admitting
that he had received the money and failed to pay it to Mrs
Kane, but denying that he had applied it to his own use, and
averring that the money had been lost ; in what way he was
unable to say, for he had been “mad drunk” during a period
of eighteen months, and supposes that he burnt up the money
by throwing it into the fire, or he may have 'put it away in
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some secret place to keep himself from destroying it, and
never has been able to find it.

This answer was deemed insguflicient, and the respondent
was put under a rule to pay the monecy into Court, or show
cause why lie should not be arrested. To this he answered
that after making every effort to comply with the rule, it was
out of his power to do so, he was totally insolvent, had noth-
ing to snpport himselt and his wife and children, could get no
aid from his friends and relations and had no credit. That in
failing to perform the order he intended no contempt of the
Court and deeply regretted his inability to do justice to his
client.

This answer was held by the Court to be suflicient. The
respondent was not arrested and imprisoned, because the Court
was satisfied, that it wasnot in his power to pay tlic money
into Court.  If a party is ordered to execute a deed and refuses
to do it, he will be kept in jail until he executes the deed ; for
that is a thing which he can do.  So. if an attorney, by false
representations, procures his client for an inadequate considera-
tion, to assign the cause of action, he will be put in jail and
kept there until he executes a release and a re-assignment, but
when a man is ordered to pay moncy into Court, and swears,
that after every cffort, it is out of his power to pay the money
or any part of it, (in the absence of any suggestion to the con-
trary) that is an end of the proceeding, for the Court will not
require an impossibility, or imprison a man perpetually for a
debt, he having purged himself of the contempt.

After this rule was discharged, another rule was appiied for
by some of the members of the bar—that “ E. G. Ilaywood
be attached and further dealt with according to law,” for mat-
ter set out in the prior proceedings : the rule was granted, and
the matter has been fully discussed.

On the opening of the argument “ In the matter of E. G.
Haywood, ex parte,” the attorneys when requested by the
Court, to state what further proceeding, was asked for, de-
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manded, “that said E. G. Haywood be disbarred and deprived
of his license to practice as an attorney of the Courts in this
State.” We have been aided by full and able arguments on
both sides of the question, But for the Act ratified 4th April,
1871, we should feel it our duty to disbar E. G. Haywnod, and
strike his name from the roll of attorneys at law.

Bo, the matter turns upon the construetion and true mean-
ing of the Act of 1871; sec. 4, is in these words: “no person
who shall have been duly licensed to practice law as an attor-
ney, shall be disbarred or deprived of his license and right so
to practice law, either permanently or temporarily ; unless he
shall have been convieted or in open Court confessed himself
guilty of some eriminal offence, showing him to be unfit to be
trusted in the discharge of the duties of his profession.”

The words “convicted or in open Court confessed himself
guilty of some criminal offence,” have acquired a technical
meaning, to convey the idea that the party has been convicted
by a jury, orhasin open Court, when charged upon an indict-
ment, declined to take issue, by the plea “not guilty,” and
confessed himself guilty, and at the mercy of the Court. This
is obvious by the sense in which these words are used in the
section under consideration. The tenor of the whole act
shows, that such was its purpose. The preamble sets out, that
doubts have been expressed as to the construction of the Act
of 1869, by reason of which the Judicial authority have as-
serted, that other acts of contempt, not specified in said act,
still exist at the common law, and the Courts “have assumed
to exercise jurisdiction over the same, and to <mpose other
punishments therefor” (to-wit, disbarring or striking from the
roll).

The statute, then goes on with a manifest intention to re-
strict the power of the Judiciary, just as far as the Constitu-
tion permits the General Assembly to do, and confines the
neglects and omissions of duty, malfeasance, &c., &., to the
specified particulars in the Act of 1869, and for fear of evasion
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by the Courts, it is enacted; “if there be any parts of the com-
mon law now in force in this State, which recognize other acts,
neglects, malfcasances, &e., &c., the same are hereby repealed
and annulled.

Then comes section 4, by which it is enacted not that the
attorney may be disbarred, if he be convicted of a contempt
or if he confesses himself guilty in open Court, supposing a
trial by the Court for a contempt, but “unless he shall Aave
been convicted, or (shall have) confessed himself guilty in open
Court of a criminal offence, using words in the past tense, and
assuming a conviction to have been had by the verdict of a
jury, or by confession in open Court when charged upon a bill
of indictment. The purpose of the statute is so plain, that
“he who runs may read.”

Mr. Phillips argued that the word “convicted” is sometimeg
used in the sense of a conviction by the Court, and cited
“Yates case,” 6 Johnson, 338, and * Yates vs. Lansing, 9 John-
som, 396, in which the word “conviction” is used in that sense.
But note, there the matter is spoken of as a conviction by the
Court of a contempié, here it refers to a conviction of some
criminal offence, which can only be by the verdict of a jury
or by confession, and note further, that if the section under
consideration, means a conviction by the Court for a contempt,
as was the course before, the statute effects no change in the
law, and makes a great parade for no purpose.

Mr. Moore on the argument, gave it, as his opinion, that an
attorney was guilty of a criminal offence as a misdemeanor,
for “misbehaviour in any official transaction,” and took the
position that the respondent could be dealt with as one “who
had confessed himself gnilty of a criminal offence.”

The same reasoning is applicable to this position, as we have
used in reference to one who shall have been convicted of a
criminal offence, with this additional consideration, the confes-
sion in this instance was not voluntary as when one charged
upon a bill of indictment confesses his guilt in open Court;
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but the respondent was forced to'it ; had he refused to answer
on oath, he must have been imprisoned until he did so, Under
these circumstances, to use his confessions as establishing guilt,
would be in cffect to compel him to criminate himself on oath.

For this kind of inquisitorial proceeding, there is no preee-
dent in the Courts of any country, which enjoys the rights
guaranteed by “magna charta.”

We declare our opinion to be, that the Act of 1871 takes
from this Court its common law power, and that the Court now
has no power to dishar an attorney, unless he shall have been
convicted, (by a jury) or (shall have) in open Court confessed
himselt guilty of some criminal charge, showing him unfit to
be trusted in the discharge of the duties of his profession.

The constitutionality of this statute, with certain savings in
respect to the inherent rights of the Court, is settled by ex parte
Schenck, 65 N. C, 253. This is not a dircet contempt,
within the savings made by that decision, but a constructive
contempt, made so, by the common law to enable the Court to
purge the bar of unworthy members. That common law right
is taken away and the power of the Court is restricted to par-
ticular circumstances, after a conviction or confession upon in-
dictment. We have no disposition to exceed the limits pre-
scribed by that statute : the proceedings will be suspended, to
the end that, this Court may take further action should it be-
come necessary ; however painful the duty may be, to order the
name of one of its attorneys to be stricken from the roll, the
Court will perform it, should the case be brought within the
meaning of the statute, in such cases made and provided.

Its exercise was not asked for, but it was said on the argu-
ment, the Court had the power to punish the respondent, by
fine and imprisonment, under section 2 of the Act of 1869, for
misbehaviour as’an attorney in an official transaction, under
paragraph 8, section 1.

If it was clear, that the Court had the power to punish by
fine and imprisonment for the mere sake of punishment, a con-



32 IN THE SUPREME COURT.

MarTHa KANE v. EDWARD GrAuAM HAYWoOD,

structive conseyguential contempt like that under consideration ;
it might be questioned, whether this Counrt, which was not
created for the puanishmwent of criminal oftences, should, on
merc motion, inflict the punishment, after the proceeding to
disbar has been suspended, to await further preliminary steps,
should any be had, in the Superior Court. There is no doubt
that a party may be doubly dealt with, and sometimes trebly ;
for instance, if an attorney commits murder in the presence of
the Court, lic may instantly be fined and impriconed for this
direct contempt, he may be indicted, convicted and executed,
and before exccution his name may be struck from the roll,
after the mauner of the age ot chivalry, when the spurs of a
Knight attainted, were struck off before execution, to the end
that the order might not be put under disrepute, by his suffering
a disgraceful death while he was a Knight. Dut ours is a dif-
ferent case. The respondent as an attorney of the Court, re-
ceived the money, is not able to account for it, and fails to pay
it over to his client, but as there is no proof or admission that
he wilfully and corruptly applied it to his own use, it is a clear
case for disbaring at the common law, but if he is punished by
imprisonment, at the end of thirty days he comes out of jail,
and walks into Court entitled to all ot the rights and privileges
of one of its officers.

The question as to the power of the Court is not free from diffi-
culty. If a man refuses to execute a deed when he is ordered
to do so, imprisonment is a fit and proper remedy, so, if a man
insults a Judge while on the bench, such punishment is fit and
proper ; but where there is a moral delinquency showing an at-
torney to be an unworthy member of the bar, then imprison-
ment is not an appropriate remedy for the evil.

In ex parte Moore 63 N. (., 397 and ex parte Biggs 64 V.
C., 202, we had occasion to examine this subject fully, and our
conclusion was, that as fine and’ imprisonment did not furnish
a fit and proper remedy for the case of an attorney who by
reason of moral delinquency or for other cause, had shown
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himself to be an unworthy member of the profession, such c¢hses
were not provided for by the Act of 1869, nor that the com-
mon law power of the Court, could still be exerted.

The Act of 1871 takes from the Court this common lav
power to purge the bar of unfit members; except in specified
cases, and it fails to provide any other power to be used in its
place, it is a disabling and not an enabling statute; the whole
purpose seeming to be, to tie the hands of the Court, so, when
our power is taken away the Court is not at liberty to fall back
upon another which it had before adjudged to be ineffectual to
accomplish the end proposed ; indeed the Court could not do
0 on mere motion, with a proper regard to its self-respect, and,
without evincing what might be justly considered, a pertina-
cious purpose, to press the maiter of contempt, and if not
allowed to do it in one way, to do it in another, however unfit
the latter may be, to effect its purpose of preserving the purity
of the legal profession.

Pur Curiam. Let the proceeding in the matter of E. G.
Haywood be suspended.
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J. K. & M. H. PINNIX, »s. THE CHARLOTTE AND SOUTH CAROLINA
RAILROAD COMPANY.

1. When goods are shipped to a consignee over a railway, the shipper cannot,
by notice to the carrier compel him to stop the goods at an intermediate
point,

2. Whether an agent of such carrier may not bind his principal by an express
contract to hold the goods quere, butsuch contract must at least be an express
one.

3. Where tobaceo was shipped from Thomasville via Charlotte and consigned
to a party ir Columbia and was sent off from Charlotte, by rail to Columbia
aecording to the bill of lading, and the tobacco was received by the consighee
in Columbia, but no express contract to hold at Charlotte was shown, the
raeasure of the shipper’s damuges is the cost to send it back, or what it

would have cost to send it back, and compensation tor the delay.

4, The reeeipt of the tobacco by the consignee andfhaving it stored, was not a
waiver of the liability of;the defendant, for sending it without orders, for the
plaintitis were not obliged to give up their tobacco by refusing to receive at
Columbia, and charge the whole value to the defendant, nor were they obliged
to gend it back and charge the defendaut with the expense and delay ; they had
sheir election to reeeive thie tobaceo, keep it in volumbia and cbarge the de
fendant, with what it would have cost, to put the tobacco back in the place
{rom which it was wrongfully sent.

The shipment of [tobacco from Charlotte to Columbia on the 4th day of
February, 1865, cavnot be deemed, the proximate cause of its loss, by the burn-
ipg of Columbia by Gen. S8herman, on the 17th of the same month.

o

The case Bell vs. Dowen, 1 Jones, 316, cited and distinguished.

This was an action on the case commenced under the former
system and tried at Fall Term 1871, of Rowan Superior Court,
before His Honor Judge Cannon and a jury.

The action was brought to recover damages for the loss to
plaintiffs of a large quantity of manufactured tobacco, alleged
to have been lost, in consequence of the neglect of the defend-
ant to obey the plaintift’s instructions to stop the same while
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in transit. It was in evidence that the tobacco was shipped at
Thomasville, on the N. C. R. R., and consigned to one Solomon,
in Columbia ; that at Charlotte it had to be re-shipped on the
road of the defendant, one of whose fermini was Charlotte.

That one of the plaintifi’s went to Charlotte and reached
there before the tobaceo was put in charge of the defendant.

That the defendant’s agent, at his request, expressly agreed
to hold the tobacco for a few days, but that the same was for-
warded in violation of this promise; that on learning this the
plaintiffs made application to the P 'emlbm of the defendant
to re-ship the tobaceo from Columbia, which Le declined to do.

It was also in evidence that the tobaceo was started from

Charlotte about the 4th of February, 1865, and that Columbia
was de od by tive, by Gen. bh»\le.lzm s army, on the 17th
of the same wonth, and the tobaces was consumed in the con-
flagration.

There was also evidene { such
tobaceo, af the date of its Joss in Charlotie, In Salizbary, about
0 mn i arlotte

Th g tocon-
tradict estimony, bub it
is ¢ oc'uuf tanding of
the case.

s HTonor was requested by the plaintifly in wridng, to give

the jury the following instructions, viz

1. T'nw if the jury find from the evidence that plaintiff,
betore defendant received the tobacco, instricted the defend-
ant’s agent at the Charlotte Depot, not to ship on defendant’s
road to Columbia until ordered to do so by plaintifi, and de-
fendant’s agent did ship said tobacco without awaiting such
orders, and within the time stated by the Wltl"(,% Mdl‘tlﬂ and
afterwards the tobaceo was destroyed by fire in Columbﬂ, on the
17th February, 1865, the plaintiff would be entitled to recover
such sum as the jury find the tobacco to have been worth in
Charlotte at that time, and the jury may give interest on
that amonnt from the time of the logs of the tobacco.

o
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2. That it the jury find the facts to be as above stated, then
it is immaterial whether J. K. Pinnix gave his instructions to
the defendant in writing, or whether Martin said on the return
of J. K. Pinnix, that “his clerks had either misunderstood or
disobeyed him,” and also whether Martin was present at the
loading into the defendant’s car of a few of the remaining 42
boxes, or whether J. K. Pinnix had the conversation with Wm.
Johnston or not.

3. That if plaintiff, J. K. Pinnix, instructed A. I, Martin,
defendant’s agent, not to ship the tobacco to Columbia until
he was ordered to do so, although plaintiff was a stranger to
said Martin, and exhibited .0 receipt, yet as Martin did not
notify him, that he require: Lim to furnish him evidence of his
ownership, of said tobacco, before he would obey instructiong,
that the defendant would be bound to obey such instructions,
and if the defendant afterward shipped the tobacco to Colum-
bia, and it was burned in Columbia, and proved a total loss to
plaintiff] then the defendant would be liable for the value of
the tohacco.

The counsel for detendant asked the Court for the following
instructions, viz:

I. That an action of tort cannot besustained upon the facts
of this case.

I1. That it the jury find that there was no contract wade
between plaintiffs and Martin, as agent of defendant, as to the
keeping of the tobacco for them, until the return of J. K.
Pinnix from Columbia, then there was no breach of duty, and
the action in tort cannot be sustained.

III. Trover will not lie, because the allegation, if established,
created a bailment, and the principle is, where property bail-
ed has been lost by negligence of the bailee, trover will not
lie.

IV. The plaintiffs allege that there was a contract, and a
breach of duty under 1t, and he must establish the truth of his
allegation by a preponderance of testimony, otherwise the
jury must find for defendant on this part of the case.



JANUARY TERM 1872. 37

J. K. & M. H. Pisnix v. THE C. & 8. C. R. R. Co.

V. The tobacco was not in possession of Martin, as agent
of defendant, at the time notice was given to him to stop it,
and to hold it for further directions from plaintifis, and there-
fore the principle of “stoppage in transitu” does not apply.

V1. Before the plaintifis could constitute Martin, as agent of
defendant, his bailee, he must pay the expenses on the tabacco
to the North Carolina Railroad, receive the tobacco from it,
and deliver it to the defendant’s agent.

VII. Before defendant was bound to heed the notice of
plaintiff, not to forward the tobacco, as Martin did not know
him, it was the duty of plaintiff to furnish Martin with rea-
sonable proot that he had the legal right to control the to-
bacco.

VIII. The agent of the North Carolina Railroad was the
forwarding agent of the plaintiffs, and when the tobacco was
delivered by the agent of that road, the defendant was bound
to forward it to the consignee.

IX. That as the goods were reccived by the consignee in
Columbia in good order, and taken charge of by him, with
approval of plaintiffs; and ordered to be sold, that the liability
of defendant as a common carrier ceased, and plaintiffs are
not entitled to recover, or if entitled to recover at all, are
only entitled to nominal damages.

X. Defendant was a common carrier and not a warehouse-
man, and as such was not under legal obligation to reccive the
goods of plaintift and hold the same subjeet to his will.

s ITonor, amongst other matters not excepted to, instructed
the jury as follows:

That this case was to be tried like all other cases between
individuals, remarks about bloated corporations have nothing
to do with it. The first question is, has a wrong been done to
the plaintiffs 2 Plaintiffs allege that defendant is responsible
for their lot of tobacco. It defendant received the tobacco
the relation of bailor and bailee was created. The witness
Pinnix says, he went to Charlotte and teld agent of defendant
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not to ship the tobacco to Columbia until further orders; also
that 88 boxes were sent to Columbia in violation of his orders,
and he lost the tobacco, and that if his orders had been obeyed,
he would not have lost it.  The witness Pinnix says, he told de-
fendant’s agent not to ship the tobacco until he returned from
Columbia.

If you believe the tobacco was shipped contrary to plaintiffs
orders, and plaintiffs Jost it in consequence of it, plaintiff can
recover something at least. But the witness Martin says, he
did not know Pinnix was the owner, and therefore disobeyed
him, and was not bound to obey him, and did not promise to
hold the tobacco ; that would be so if he had asked Pinnix to
identify himself, that is a question for you. Pinnix said, he,
(Martin,) never requested him to identify himself, and that
Martin said that his hands had violated orders.

Then how much can the plaintiff’ recover on the counts in
case?

Plaintiff can recover whatever damages /fe sustained by dis-
obediencg of /ds orders, and it is for you to find the value of
the tobacco, or whatever of it you say he lost by his orders
being disobeyed. The evidence was, there were 88 boxes and
100 pounds tothe box, and the value according thereto, ranged
from ten cents to seventy cents per pound, that the condition
ot the country made it difficult for persons to retain possession
of property at that time, and it is for you to say what
it was worth under all the circumstances.

The defendant asks me to charge, that before plaintiffs can
recover, he must offer a preponderance of testimony, that if the
evidence is equal, the plaintiff’ cannot recover, this is so, it
musgt preponderate in favor of the plaintiff before he can
recover.

The counsel for plaintiff asked the Court to give the instruc-
tions heretofore set forth which were allowed by His Honor,
and the jury instructed in accordance therewith, with the fur-
ther instruction, that if the jury found for plaintiff, they would
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find the value in United States ¢urrency ; they should consider
what tobacco of that quality was worth in Salisbury and Co
lumbia, in order to find the value at Charlotte, and also to
consider what Pinnix said in his letter as to its value.

Counsel for defendant asked the Court to give the instruc-
tions heretofore set forth. As tothe Iand II His Honor charged,
if the defendant received the tobaceco as a common carrier, the
relation of bailor and bailee would be established, and then if
the orders were given to retain the tobacco and disobeyed,
plaintiffs would be entitled to recover.

That as to instruction N&. III; Ilis Honor charged there
was a count in case in the declaration, and also in trover, and
that plaintiff could not recover in trover; as to No. IV, he
stated he had given instructions as to the preponderance ot
testimony ; as to the V, he charged that if the property came
into the possession of Martin, as agent of defendant, after the
order was given, it was “en route,” and he would be bound to
obey instructions. VI instruction refused, if defendant re-
ceived the property it made no difference whether freight was
paid or not; as to VII instructions, he charged, this would be
true if Martin had demanded it. J. K. Pinnix said he was
one of the firm of J. K. and M. H. Pinnix, and if Martin had
said “I do not know you,” he should have offerred evidence to
identify himself, and whether he did or did not, was for the
jury.

The VIIIinstruction refused, that the owner of the tobacco
had a right to control it.

The IX and X instruction refused. His Ionor further
charged the jury, that plaintifis can only recover, in case,
whatever the jury find that they suffered by a failure of de-
fendant to stop their tobacco, and it was for the jury to say
whether the damage was for the total loss or partial loss. His
Honor left it as a question of fact for the jury whether plain-
tiffs had instrncted defendant’s agent not to ship, reciting in
that connection in short, both the testimony of J. K. Pinnix
and A. H. Martin.
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Under these instructions a verdict was rendered for the
plaintiffs ; and from the judgment rendered, the defendant
appealed.

J. . Wilson, for the appellant.
Blackmer & McCorkle, and Bailey for appellee.

Prarsow, C. J. The plaintiff’s counsel asked His Ilonor
to instruet the jury, that “if plaintiff, before defendant, re-
ceived the tobacco, instructed defendant’s agent at the Char-
lotte depot, not to ship on defendant’s road to Columbia, until
ordered to do so, by plaintiff, and defendant’s agent did ship
the tobacco without awaiting such orders, the plaintiff was
entitled to recover. His Honor so charged, and the case is
made to turn upon the right of the plaintiff to give the order
and have it obeyed. In this, there is error.

The contract was to carry the tobacco from Thomasville to
Columbia, and there deliver it to the plaintifi’s consignee ; we
see no principle upon which the contract can be modified by
inserting a provision, that the plaintiff shall have the right to
order the tobacco to be held over at Charlotte for a few days.
It takes two to make a contract, and two to modify or vary it.
A contract once made cannot be dissolved or varied, except by
the consent of both of the contracting parties. This is a plain
principle.  The plaintiff’s counsel, when pressed with it, was
not able to cite a case or to give any satisfactory reason in sup-
pert of the position taken by him. How did the plaintift
acquire a right to give orders to the defendant’s agent to hold
over the tobacco at an intermediate place between Thomas-
vile and Columbpia? We can only look to the contract, and,
there is no such stipulation in it.

It may be, that its agent by an express contract to hold
goods over for a few days, at'an intermediate station, can bind
the company. The supposed consideration being a general
benefit, of an inerease of business, by accommodaticn of this
kind extended to customers ; but it is eertain, this new con-
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tract, or rather this addition to the original contract, must be
express, and there is nothing from which it can he implied, or
it may be, that a promise of the agent to hold the goods over
at Charlotte, will be treated as a mere act of complaisance on
his part, but nudum pactum in respect to the company. If
the purpose of the plaintiff was to reserve the right to hold
the goods over at Charlotte, why did he not have that stipula-
tion set out in the receipt or bill of lading ? or why did he not
ship to Charlotte in the first instance # This point is not pre-
sented, and we express no decided opinion.

The fact of an express promise by the agent onght to have
been passed upon by the jury, and the defendant has a right
to complain that the instruction excluded the question.

A shipper has no right to have the goods delivered to him,
at an intermediate station where the bulk is not broken, ex-
cept by the assent of the company; even should he offer to
pay the freight, through, to the point of destination ; for, it is
not in the contract. We are inclined to think, however, that
at a station like Charlotte, where.the bulk is broken, that is,
where the goods are unloaded, and transferred to another car
or to the warehouse the shipper may, upon tendering the full
freight, and indemnity against the consignee, require that the
goods be delivered to him there, and not be carried further.
On the principle, that having the goods carried, is for his ben-
efit alone, and he may dispense with a part of that stipulation
in the contract, the fright being all that concerns the company ;
as if one employs an overseer for a year at a fixed price, by
paying up the full price he may dispense with further service;
but this is a very diflerent thing from instructing the agent,
at an intermediate station, to hold the goods cver until further
instructions ; thereby holding on to the contract, and adding
to or varying its terms. This can only be done, if at all, by
express agreement, with the agent acting for the company.

The defendants counsel ask®d His Honor to instruct the
jury, that < if the plaintiff was entitled to recovor, the dama
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ges should be nominal.” This, His Honor refused, but in
effect charged that the measure of damages, was the value of
the tobacco at Charlotte, on the day it was sent off. In this
there is error.

The plaintift received his tobacco in Columbia, and his con-
signee stored it in his own warehouse. If the plaintiff did not
conclude to keep the tobacco, all he had to do was to send it
back to Charlotte, and the measure ot damages would have
been the cost of sending it back, and compensation for the
delay. He did not howveer choose to send it back, but had it
stored in Columbia, and the measure of damages is the same,
certainly it cannot be more, for the plaintiff made his election
to keep it in Columbia with full knowledge of the surrounding
circumstances ; indeed, if the price of tobacco was as good in
Columbia as at Charlotte, it would seem the damages should
be nominal. It was suggested that the receipt of the tobacco
and having it stored in Columbia was a waiver of the liability
of the defendant for sending it withont orders, or at least re-
duced the damages to a mere nominal sum—we do not think
so, for the plaintiff was not obliged to give up his tobacco, by
refusing to reccive it in Columbia and charge the whole
value to the defendant; nor was he obliged to send it back
and charge the defendant with the expense and delay—he had
his election to receive the tobacco and keep it in Columbia,
and charge the defendant with what it would have cost to put
the tobacco back in the place from which it was wrongtully
sent,

The case of Bell vs. Bowen, 1 Jones, 316, relied on by the
plaintiff, for fixing the value of the tobacco at Charlotte as
the measure of the damages does not sustain the position,
There, if the man was carried out of the county, or worked on
water, it was to be at the risk of the bailee ; the contract was
violated and the negro died during the year, so that the owner
never got him back, here the plaintiff did get his tobacco back.
Note the diversity.
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Suppose, in that case the negro had been alive at the end of
the year, sound and hearty, but the bailee had refused or ne-
glected to send him home, and the owner was obliged to go to
the other county and get him ; the measure of his damages
would have been, the sum expended in bringing him home,
and something for the delay. ,

So, in our case, the measure, is, the sum that would have been
neeessarily expended in putting the tobacco back where it was
before and something for the delay ; indeed, this seems to have
been the measure fixed by the plaintiff, in his own mind, when
he required the President of the road to have the tobacco
brought back to Charlotte ; this, the President it seems, de-
clined to do, probably because he did not admit the right of
the plaintiff to order the agent of the company to hold the
tobaceo at Charlotte, The effect of this refusal, was only to
put on the company, a liability to pay, what'it would cost to
send it back, and compensation for the delay; provided, the
President was mistaken as to the right of the plaintiff to require
that it should be sent back. But, it is said that would all have
been well enough, if the tobacco had not been burnt, when
Sherman’s army occupied Colambia. This is the gravemen of
the action. "We are unable to see how the act of the defend-
ant, in sending the tobacco from Charlotte to Columbia, con-
trary to orders, was the cause of its being burnt, some ten or
fifteen days afterwards, when Gen. Sherman’s army occupied
Columbia, The coming of Gen. Sherman and the fire was
not a necessary or a probable consequence of sending the to-
bacco to Columbia. In the language of the books the cause is
not proximate but remote ; and in fact altogether unexpected.
On the 1st of February, the plaintiff ships his tobacco to Col-
umbia ; on the 7th February, he writes to his consignee, after
having in the meantime visited Columbia, how to dispose of
the tobacco, and wishes to be advised as to prices for the pur-
pose of sending more ; so he had no fear that Sherman would
come, and that his coming would incidentally cause the tobacco



44 IN THE SUPREME COURT.

Jd. K. & M. H. PixNix ». Tae C. & 8. C. R. R. Co

to be burnt. It is not for him, now tosay, that the sending of
the tobacco to Columbia on the 4th of February was the cause
of its being burnt. In short that was a result not looked for
by him or by the defendant; and as he had the tobacco stored
in a private warehouse, to be used by himself to the best ad-
vantage, the loss must fall upon him. I hire my riding horse,
to be returned in two days; the bailee negleets to return the
horse. In the meantime I have occasion to go to some place
and for the want of a horse undertake to walk, and trip so as
fall and break my leg. Is the bailee liable to pay for this in-
Jury, or only to make compensation for the proximate and
natural consequence of his violation of the contract? Again,
a railroad by negligence fails to make connection ; a passenger
happens to be under recognizance to appear at seme court;
forfeits his recognizance and has to pay a large amount by
reason of his failure to appear. Is the railroad company liable
to pay the amount of the recognizance or only the ordinary
and necessary expense caused by the delay ¢ Carry the illus-
tration from Bell vs. Bowen further: Sappose the owner at
the end of the year had received the slave, and while re-cross-
ing Albemarle Sound the slave happened to be drowned, the
loss would fall on the owner, for the act of taking the slave
out of the county, is not the proximate cause of his death,
although it may be, that but tor that, he would not have been
drowned. Broom’s Legal Mawiins, 203,209. Mayne, on the
law of damages, 15.

These are familiar and settled principles. The only diffi-
culty is in making the application. We are satisfied his Honor
erred in supposing that the act of the defendant, in sending
the tobacco from Charlotte to Columbia, on the 4th of Febru-
uary, was the proximate cause of the fact that the tobacco was
burnt on the 17th of February, thirteen days thereafter. Fol-
low out the reasoning, and the defendant would have been
chargeable with the value of the tobacco, if it had been
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destroyed six or twelve months after it was sent from Char-
lotte.

Exrror. Venire de novo.

CHARLES. SKINNER wvs. D. G. MAXWELL.

1.  When an infant purchases a stock of goods for the purposes of trade and
merchandise, and to secure the purchase money executed a noteand mortgage
of the stock of goods, such contract is voidable and may be disaffirmad by
such infant by any act which manifests such a purpose.

2. The cffect of such disaffirmance is to restore the property, which remains, to
the person from whom it was obtafned.

The power to appoint a receiver is necessarily inherent in a Court which
possesses equitable jurisdiction, and it Is excreised when an estate or fund s
in existence, and there is no competent person to hold it, or the person so enti-
tled is in the nature of a trustee, and 1s misusing or misapplying the property.
The Code of Civil Procedure does not materially change the equitable juris-
diction of our Courts on the subject.—C. C. P., Sce. 215.

w

hat

On the principle of protection, a receiver may be appointed of an infant’s
estate if it be not vested in a trustee; and when there is a mixture of property
and the different interests of the parties cannot be ascertained until proper
invoices are made; and a division effected under the direction ot the Court—
Held, to be a clear case for the appointment of a receiver,

Adams' Equity, 852-53.
1 Parsons on Contract, 329,
8 Jones, 125. Cited and approved.

This was a motion for an injunction and the appointment of
a receiver heard before Logan, Judge, at Fall Term 1871, of
Mecklenburg Superior Court.

The facts of the case, upon which the judgment of the court
is rendered are fully stated in the opinion of the Court.

From the order of injunction and the appointment of a re-
ceiver, the defendant appealed, to the Supreme Court.



46 IN THE SUPREME COURT

CHARLES SKINNER 2. D, G. MAXWELL.

Bynum, Jones & Johnston tor plaintift.
Larvinger, Vance & Dowd for defendaunt.

Dicx, J. The plaintiff purchased a stock of geods from
the defendant for the purpose of carrying on the business of
trade and merchandise. e paxd a certain amount in cash
and executed a note for the balance of the purchase money
which he secured by a mortgage en the stock of goods.  After
this purchase the plaintilf’ bought other goods, which in the
course of his business, were placed in the store with the stock
which he had received {rom the defondant.

The day of redemption, specitied in the mortgage, having
passed without payment, the defendant as wortgagee, took
possession of all the (r(mds in the store, and against the will of
the plaintifl] was about to sell the same to satisty the mortzage
debt. This suit was commenced for the pupose of res‘cmumg
the contract of purchase and the morteage, and order {ov an
injunction, and the :xppoiimnem of a receiver was asked
for to prevent the sale, U protect thoe property until the
rights of the parties in this confroversy arc deteruiined by
Court.

The plaintifl alleges in his complaint that at the date of his
13

e

Py

contract with the defendant, he was an infant and still continnes

of nonage, and demands by way of relief, that said contract
and mortgage be entirely rescinded &e. This allegation ot
infancy is not denied in the answer and is thereby admitted
for the purposes of this action.

We will not consider the questions of frand mentioned in
the complaint, or the merits to the controversy, as the plaintiff’
is entitled to a rescission of the contract on the ground of his
infaney.

As a general rule the contract of an infant is not void, but
voidable. Such a contract is incapable of being enforced at
law by the adult party, if the infant choose to plead his infancy.
It is however capable of being ratified by the infant when he
attains his majority.
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Contracts entered into by infants for the purpose of business
and trade are viewed with great suspicion by the Courts, and
have been frequently declared absolutely void. The Courts
are very watchiul over the rights of an infant, who in contem-
plation of law is incapable of carrying on business and trade
with proper discretion ; and a contract made by him for this
purpose, it it is manifestly prejudicial to his interests, will be
set aside.

The principles which govern the contracts of intants are not
distinetly defined and well settled in the books, but the better
opinion seems to be, that every contract of an infant, is capable
of Deing ratified, and is therefore only voidabie.

‘When an infant is sued upon a contract he can profect him-
self from a recovery by the plea of infancy ; but he does not
have to wait until he is sued in order to disafiirin his contracts.

Contracts which relate only to pessons or personal property
may be avoided by an infant during his minovity by any act
which clearly manifests such a purpose. 1 Larsons, 322.

The effect of such disaffirmance is to restore the property
which remains to the person from whon it was obtained by the
infant. It is held that an infant cannot during his minority
completely avoid a contract relating to land, but his disaffirm-
ance only suspends the matter, and when he arrives at age, he
is at liberty to revive andenforce such contract. 1 Parsons,
322. 8 Jones, 125.

In our case, the infaney of the plaintiff being admitted in
the pleadings, the prayer of the complaint, disaflirmed the
contract of purchase and the mortgage, and the defendant
became entitled to so much of the property in the store as
belonged to the original stock, and the plaintiff was entitled
to the goods afterwards purchased by him. The prayer for an
order of injunction,and for a receiver was properly allowed by
His Honor. The power to appoint a recéiver is necessarily
inherent in a Court which possesses equitable jurisdiction and
it is exercised when an estate or fund is in existence, and there
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is no competent person entitled to hold it; or the person so
entitled is in the nature of a trusteo and is misusing or misap-
plying the property. Adams Zy., 852.

The Code specifies certain cases in which a receiver may be
appointed, but does not materially alter the equitable jurisdic-
tion of our Courts upon this subject. C. C. P., Section 215.

Where property is the subject of an action and is liable to
clear equities in a party out of possession, the Court may ap-
point a receiver, when it seems just and necessary to keep the
property in dispute from the control of either party until the
controversy is determined.

The property is thus placed in the hands of an officer of the
law, so that it may be nunder the protecting care and control
of the Court, and be delivered unimpaired to the person who
is legally ascertained to be the rightful claimant.

On the principle of protection, a receiver may be appointed
of an infant’s estate, if’ it be not vested in a trustee, for he is
incompetent to take charge of it himself. _Adams Zy., 353.

This power is often exercised in the case of partnerships,
where one of the partners gets the business and effects in his
hands and is misusing them, or is claiming the right to exclude
his co-partners from the concern. The object is to secure the
property until the joint business is wound up and the rights
and liabilities of the partners are ascertained and adjusted.

In our case there is & mixture of property, and the defen-
dant is in the possession, and claims the right to dispose of the
whole stock of goods for his own benefit.

Fhe disaffirmance of the contract by the plaintiff restored
to the defendant his right of property in the goods which he
sold, but the difterent interests of the parties cannot be ascer.
taimed until proper invoices are made, and a division effected
under the direction of the Court.

We are of the opinion that this is a clear case for the ap-
pointment of a receiver, and the order made by His Honor
must be affirmed.

Let this be certified.
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BENJAMIN ASKEW »s. JAMES M. POLLOCK, ¢ al.

t* A1l Acts and proceedings by or against, a county in its corporate capacity,
should be in the name the Board of Commissioners.”  Acts of 1868, Ch. 20.

An order to show cause, which is in the natare of an alternative writ of manda-
mus, ought not to be directed to the individuals composing the Board of
Comruissioners, It is only in case of disobedience that they can be procesded
against ingividually.

When an erroneous ruling is the ground for an appeal, an amendment cannot be
sllowed in the Sapreme Court, which would defeat the cause of appeal.

Commissioners of Cleaveland, vs. Pegram, cited and approved.

Petition for a peremtory mandamus, heard before Clarke,
Jdndge, at Fall Term 1871, of Jones Buperior Court.

The case as stated on the record is, “ Benjamin Askew ws.
James M. Pollock, Ch’n, Thomas G. Wilson, &e., Commis-
sioners of Jones county.

The petition sets vut that the county of Jones isindebted to
the petitioner “in the sum of fourteen hundred and eighty-
dollars and sixty-seven cents, for services rendered the said
county, under a contract with the proper authorities thereof]
and also for claims transferred to him, &c., that the claim was
presented to the commissioners of t‘)e county, and was fully
approved by the seid Commissioners, and that the payment
has bﬂcu refused, &e.” prayer is, ¢ Yoeur Honor, to
order that the same afbresaid, due and acknowledged, be paid

11

by h, efendants, or on failure, that they be required on g
day to be named, to appear, and show cauce to the contrary.”
And also, “That the clerk issne coples of the pefition and
order, and that upon failure to make payment, or show sufli-
cient canse to grant a peremptory mandamus,” &e.

4
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IJpon this petition, His Honor issued an order, substantially
43 ")HOWQ

“The Clerk of the Saperior Court of Jones, will issue copy
ot the petition to the defendant as prayed for. It is forther
ordered that the defendants pay to plaintiff $1,482.67 the
asount stated to be due, or on failure to do so, that they show
cause on 27th day of December, at the Court ouse in Tren-
ton to the contrary.”

And at the IFall Term 1871 of the Court, the petition and
srder s returned codorsed.  “Copy of this petition and order
delivered to J. M. Pollock, John Moeorret, Commissioners of
Jones county.”  Signed by the Sheriff.  Motion to quash, was
sade by the defendant. The wmotien was overruled, and de-
fendants appealed.

S HL Haughiton for plaintifl
(*veen for defendant,

Dicr, J. The plaintifl alleges that he is a creditor of the
wnmtv of Jones, and he secks to enforee the payment of his
elaim by a writ of mandamue,

The pr o('evdings were instituted against certain individuals,
etyling themselves Comniissioners of Jones county. Thestatute
expressly requires, “ All acts or proceedings by or against a
county in its corporate ("zpacity should be in the name of the
Board of commissioners.”  Cominissioners of Cleavelend «s.
Pegram, 65, N, C., 114,

The order to show cause, which is in the nature of the alter-
native writ of mandamus, ought not to have been directed to
the individuals composing the Board, as it is only in case of
disobedience that they are liable {o be proceeded against indi-
vidually.

The defennants moved to quash the proceedings as they are
not in accordance with the requirements of the statute.

This motion was in the nature of a special demurrer, and
ought to have been allowed, unless there was a motion to
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amend. It is all important that the forms required by law
shall be complied with, so that legal proceedings may be con-
ducted with 1egular1t_y, precision and certainty. No motion
for an amendment was made, and ITis Honor refused to quash
the irregular proceedings. In this there was error. As this
erroneous raiing was the ground for the appeal for the defen-
dants, an ‘Lrnenf“nuu cannot be allowed in this Court, which
would defeat the cause ot appeal.  We wmust declde thlS case
as 1lis onur ought to have done upon the procee imga as they
appeared before him.  The proceedings must he quashed, for
the cause assigned by defendants

In tire matter of the last Will and Testament of J, B, BELCURR.

A paper writing, written in any form, whbether as a deed of gift, deed of sale or
indenture, may be propounded as a will, and operatcs as sueb, i1 it appears
1o have been the puarpose of the maker of sueh instrument, that it should
take effect after his death. The words, 1 give at my death,” are opera-
tive words, and evidence of testimertiry intent.

Henry vs. Ballard, 2nd C. L. B., 59,.

This was an issue of devisavit vel non, tried before Moore,
Judge at Spring Term 1871, of Edgecombe Superior Court.

It was in evidence, by a witness, William A. Darden, Jr.,
that while his command was at Sullivan’s Island, near the city
of Charleston, about the 1st of July, 1863, he was asked by
John B. Belcher to write his will. Paper writing was drawn
by the witness, of which the following, as he recollects, is a
correct copy:

“ Know all men by these presents, that I, John B. Belcher,
of the State of North Carolina, Edgecombe county, for and
in consideration of the natural love and affection, which 1
have for my aunt, Martha A. Belcher, do give at my death,
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unto her, the said Martha Belcher, her heirs and assigns, all
the right and interest in the lands formerly belonging to my
mother, obtained in the division of the lands of Alexander
Cotter, deceased, and the interest conveyed to the said Martha
Belcher, T, said J. B, shall forever warrant and defend against
the claim or ¢laims of all persons whatsoever.

In testimony, whereof, I, the eaid John B. Belcher, have
hersunto set my hand and seal, this  day of July, 1863.

JOHON B. BELCHER, [sBar.]

Witness,

W. A. Darpax,

J. A. Noryax.”

That witness, and J. A. Norman, signed the paper as “ wit-
nesses,” at the request, and in presence of, the said Belcher,
he thought also, that one J. J. Lane signed asa witness, at his
suggestion. The sabseribing witness, Norman, stated sub-
stantially the same thing. He, however, says nothing of
Lane’s signing the paper as witness, There was no testimony
to show that Lane was dead or could not be found. There
was evidence to show that the original paper writing was
placed in the hands of R. H. Pender, and by himn placed in
an iron safe among his valuable papers, and that it was burnt
after the death of Belcher, by ouve . Pender, who supposed
it to be of no value.

The caveators insisted that the paper writing counld not be
propounded as awill, because it differed from what was alleged
in the petition of the propounder, The Court held that it was
substantially the same, though different in form: * The
Court instructed the jury, that if they were satisfied from the
testimony of Darden and Norman, that the alleged testator
executed the paper, in the manner stated by them, and that
after his death it was destroyed, in the way testified to by the
witnesses, the Messrs. Pender, it was their duty tofind in favor
of the defendant.”
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The jury found a verdict in favor of the propounder. The
counsel for the caveator asked for a new trial, upon the gronnd
that it appears in the petition of the propounder that J. J.
Lane, and two other persons, were the attesting witnesses, and
that Darden’s testimony tended to establish the same fact;
and that it was the duty of the Court to have charged, although
not epecially requested, the jury, that if the whole testimony
satisfied them that there were three attesting witnesses to the
alleged paper writing. The Court retused to grant a new trial
and directed a procedendo toissue to the Probate Judge, &e.

The petition of the propounder before the Probate Judge,
professing to et out only the substance of the will, stated that
there were three subscribing witnesses.

The caveators appealed from the judgment of the Court.

No Counsel for plaintiff.
Baittle & Sons for defendant.

Boypex, J. There were only two questions made in the
argument of this case.

1. That the will attempted to beset up by the propounder
wag different in form, from that found by the jury.

2. That the petition of the propounder alleged, that the
will had three subscribing witnesses; and that this being al-
leged in the petition, all the three witnesses, should have been
called, or their absence accounted for,

The Court is of opinion, that the will as found by the jury
is in substance the same as alleged in the petition.

True, it has the form of a deed; but it was proved that the
will was made the when the testator was <nops consille
and that the draftsman was requested to write a wil/, and in
the instrument the operative words are, “I do give at my
death.”

The jury have found this to be a will. In the case of
Habergham vs. Vincent 2nd, Vesey Jr., 204. Justice Butler
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at page 330 of the case, says, © that the cases had established,
that an instrument in any form, whether as a deed-poll or
indenture, if the obvicus purpose is, not to take place till after
the death of the person making it, shall operate as @ will.
The authorities for that are both at law and in equity. In
one of the cases there were express words of immediate grant,
and a consideration to support it as a grant, but as upon the
whole, the intention that it should have a future operation
after hig death, it was considered as a will.”

In the case of Jack v. Henderson, 1 Deans, 554, it is sald,
“that a will may be made in any form provided the formali-
ties required by law be complied with. It may be in the form
of a deed of gift, provided, it is the intent of the testator that
it should operate after his death.  Zhwold vs. Thowld 1, Phill
1, and cases cited.” The case of the executors of Henry ws.
Ballard and Slude, & Caroline Lepository 295, decides that
the paper propounded as a will, though in the form of a deed,
as in this case, yet as the instrument of writing was made
with a view to the disposition of the estate, after the death of
the maker, and although the testator was advised to make a
deed, yet the whole structure and operation showed it to be a
testamentary paper. The other point as to a thirdsubseribing
witness, who was not called at the trial, nor his absence ac-
counted for, it is sufficient to remark that the verdict ot the
jury has preciuded that question; as they have found "that
there were in fact only two subseribing witnesses, but if it
were not so, the caveator conld not avail himself of this ob-
jection, in the manner attempted in this case.

There is no error.  This will be certified that such other
proceedings may be had as the law requires.
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Where a deblor conveys property, in trust to sell and pay certain greditors,
the trustee holds ia trust for the creditors, and then in trust for the debtor as
a resuliing trust. This resnlting trust can not be sold, under execution as an
equitable estate, for by the provisions of the Statute, the purchaser at execn-
tion sale, takes the legal as well as equitable estate, which would cut off the
creditors.

After the debts are paid, the resulting trust is liable to sale under execution.
But a mixed trust cannot be sold in that way.

Thompson vs. Ford, T Ired. 418, Harrison vs. Battle. 2 Dev., Eq. 537, approved.

This was a civil action for the recovery of the possession
of a tract of land and damages for the detention thereof,
tried before Mitchell Judge, at Fall Term 1871, of Wilkes
Superior Court.

Plaintiff showed a deed in trust {from himself to C. L. Cook,
made to secure a debt to Jenkins and Roberts, bearing date
March 27th, 1855, and which covered the land in dispute, and
a deed from Cook reconveying the Jand, and dated 12th March
1863. He also, for the purpose of showing that the defendant
claimed under the same title, and for no other purpose, intro-
duced a copy of a deed from E. Staley, Sheriff of Wilkes, to
the defendants, reciting that he had sold the land in contro-
versy, as the property of O. Sprinkle, on the 8rd day of May,
1858.

Defendants oftered in evidence a transeript of record from
the Superior Court of Mecklenburg county, setting forth a
judgment obtained in said court, by Springs & McLeod
against O. Sprinkle, at Fall Term 1856, of said Court, and a
fi.fa issued thereon to Spring Term 1857, which execution was
returned unsatisfied. Alsostating, that an alias % f had issued
from Spring Term to Fall Term 1857, end returned unsatis-
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fied. It was also stated that a pluries /i fa had been issued,
returnable to Spring Term 1858, of Mecklenburg Court, which
was levied upon plaintiff Sprinkle’s interest in said land, and
that the same was sold. The return did not state to whom
the land was sold. No /i fo was set out in the transcript,
except the one to Spring Term 1857. Defendants offered a
deed from the Sheriff of Wilkes to themselves as purchasers.
Plaintiff’ objected to the introduction of the deed. The Court
overruled the objection. The plaintiff asked the Court to
charge the jury, that as both parties claimed under the same
parties, and as the plaintiff claimed through Cook, whose deed
bears date 27th day of March, 1855, a date prior to the execu-
tion, under which "defendants claimed, plaintiff was entitled
to recover. The Court declined so to charge, and instructed
the jury that the plaintiff being maker of the trust to Cook,
had a legal interest on the 8rd day of May, 1858, which was
liable to execution and sale, and the defendants being the
purchasers thereof, plaintiffs would not recover. Verdict for
the defendants. Rule for a new trial. Discharged. Appeal,
&e.

wrches tor plaintiff,
Awrmfield for defendant.

Pearson, C. J. The defendant acgnired no title by his
purchase at the Sheriff’s sale, for Sprinkle (the defendant in
the execution) had no estate or interest in the land, which
could be sold by the Sheriff under execution. Zhompson v.
Ford, T Ired, 418. Harrison v. Battle, Dev. Eq., 537. When
a debtor conveys to a trustee, in trust to sell and satisfy certain
creditors, the trustee holds in trust for the creditors,.and then
in trust for the debtor, as a resulting trust. This resulting
trust cannot be sold as an equitable or trust estate, for, by the
provision of the statute the purchaser at execution sale takes
the legal, as well as the equitable estate, which would cut off
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the creditors who are secured by the deed of trust. After all
of the debts secured by the deed of trust, are satisfied, the
resulting trust becomes liable to sale under execution, for the
purchaser may then take the legal as well as the eqguitable es-
tate, without prejudice to third persons. Such was the casein
Harrison v. Battle. But where there is a mixed trust, as in
our case, that is, a trust to pay debts which are unsatisfied and
a resulting trust for the debtor, such resulting trust cannot be
sold under execution ; for the purchaser cannot take the legal
estate withont prejudice to the creditors named in the trust
as in Thompson vs. Ford, and in ourecase. So, Ilis Honor
erred in his instruction “that the plaintiff being the maker
of the trust to Cook, had a legal estate sn him on the 3d day of
May, 1858, liable to execution and sale.”

The plaintift at that time had no legal estate, and his result-
ing trust was not liable to execution sale.

Erzor. Venire de novo.
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W. R. 8. BURBANK, e¢t. «l., vs. 8. H. WILEY, et. al.®

A decree ought in all and must in cases of an equity character arising under
the C. C. ., declare the facts upon which thelaw is adjudged.

In equity cases pending at the adoption of the C. C. P., this Court can either
try the facts or direct issue to be sent down, but usually adopts the latter
ecurse as in this case.

This was an equity cause pending in the Court of Equity
for Beaufort county at the adoption of the Code of Civil Pro-
cedure, and was transferred to the Superior Court under the
provisions of the Code.

At Fall Term 1870, His Honor Judge Jones, proceeded to
render a decree in the old form, which, however, contained no
declaration or finding of the facts, nor did they otherwise ap-
pear from the papers, tohave been found.

From this decree the defendant appealed.

Fowle for the plaintiff.
McCorkile & W. II. Bailey for detendants moved to remand
for the above stated defect.

Reapx, J. A decree ought to declare the facts, upon which,
the law is adjudged. Under the C. C. P, when that is not
done in new cases, we have to send the case back because we
can try no issue of fact. It is otherwise in equity cases pend-
ing at the adoption of C. C. P., as this case was. Buteven in
old cases we usually direct issues to besentdown. The decree

*This case wes decided at Januery Term 1871, but by scine oversight, was not
reporied. The Attorney General considers it as Involving a questicn of practice
of sufiicient importancs to reguire s report even at this time
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in this case declares no tacts, and the issues are such as we are
nawilling to try.  We have, then, either to send down issues
or to remand the case that hig Honor below may, in such way
as may seem to him best, find the facts. To thisend the judg-
ment is reversed and the case remanded.

STATE ex rel. C. C. CLARK and others »s. E. R, STANLEY and others.

1. “The Governor shall nominate, and, by and with the advice and consent of
a4 majority ot the Senators elect, appoint, all officers, whose offices are estab—
lished by this Constitution, or which shall be created by law, and whose ap-
pointments are not otherwise provided for, and no such officer shall be ap-
pointed or elected by the General Assembly. Section 10, Article 3, Constitn-
tion.”

2. The words coutained in the above section of the Constitution, **whose ap-
pointments are not otherwise provided for,”” mean providead for by the Consti-
tution, and the words “nosuch offieer ehall be appointed orelected by the Gen-
eral Assembly,”” are superadded as an express veto upon the power of the
General Assembly, whether such office be established by the Constitution or
be created by an Act of the General Assembly.

3. A public office is an agency for the State ; and the person, whose daty it is to
perform that agency, is a public officer. Nor does it make any difference
whether he receives a salary and fees and takes an oath, these being mere in-
cidents and no part of the office itself. Nor is it material whether one act or
8 series of acts are required to-be done.

4. The Act of the General Assembly, passed April 6th, 1871,% giving to the
President ¢f the Senate and Speaker of the Hounse of Representatives, the

*An Act to change the method of appointing proxies and directors in all cor-
porations in which the State has an interest:

Section 1. The General Assembly do enact, Thal all power now vested in the
Governor of the State to appoint aproay or proxies or directors to represent the
interest of the State, in any corporation or Compary in which the State has an
interest, be and the same is hereby revoked and annulled.

Section 2. That the President of the S8enate and S8peaker of the House of Rep-
resentatives, are hereby authorized and empowered by a paper writing signed
by them, to appoint all proxies and directors in all cerporations in which the
State has an interest,

Section 3. All laws in conflict with this Act are hereby repealed.
Section & This Act shall be in force from and after ite ratification.
Ratified 6th day of April 1871.
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power to appoint ‘“‘all proxies and directors in all corporations in which the
State has an interest,” creates a public officeand fills the same by appointment
of the Legislature,

5. The power of the Gencral Assembly to repeal an Act, which had been passed
since the adoption of the Constitution, ard accepted by the Railroad Compa-
ny as an amendment to their charter, discussed by Pearson, C. J.

Hoke vs. Henderson, 4 Dev. 12
Worthy vs. Barrett, 63 N. C. R. 199, cited azd commented on,

This was an action in the naturc of a Quo Warranto
brought by the relators of the plaintiff against the defendants.
The summons was returnable to Fall Term 1871 of Craven
Superior Court. Before the application of the relators of the
plaintiff an order of injunction had been issued by Iis Hon-
or, R. P. Dick, restraining the defendants from leasing or dis-
posing of the property and franchise of the Atlantic and
North Carolina Railroad Company to the Pennsylvania Cen-
tral Railroad Company or to any other person until the further
order of the Judge of the 3d Judicial District. At the return
term of the Suaperior Court for Craven county, the defendants
filed their answer, and on motion, the injunction order there-
tofore. issued was vacated by His Honor, Wm. J. Clarke and
judgment rendered against plaintiff for costs. From this
judgment the relators of plaintiff appealed to the Supreme
Court. To understand the opinion of the Court, a brief state-
ment of the facts is'all that is thought to be necessary. The
relators of the plaintift alleged in their complaint, in sub-
stance, that they were the legal and rightful Board of Diree-
tors of the Atlantic and North Carolina Railroad Company ;
that by virtue of an Act of the General Assembly, ratified on
the 6th day of April; 1871, authorizing and empowering the
President of the Senate and Speaker of the House of Repre-
sentatives to appoint proxies and directors on the part of the
State in all corporations in which the State has an interest.
E. J. Warren, President of the Senate, and Thomas J. Jarvis,
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Speaker of the House of Representatives, had issued commis-
gions to C. C. Clark and others as directors on the part of the
State in the said Railroad Company ; that at a regular meeting
of the Stockholders other directors wers elected to represent
the private Stockholders, and that a President and other officers
~were clected. That the defendants are now in possession, claim-
ing to be directors and refused to surrender possession of the
property &e., of the said Company, and that they bad intru-
ded into and usurped the offices of the said Railroad Compa-
ny withont anthority of law. They asked judgment that they
be declared the legal and righttul Directors of the Atlantic
and North Carolina Railroad Company, that the defendants be
ousted therefrom, and plaintifis be put in possession. TFor an
injunction and receiver.

Defendants in their answer insisted that they were the right-
tnl directors of the A. & N. C. R. R. Co. That they claimed
to hold the same under the provisions of the charter and the
law of the land, anthorizing and empowering the Governor of
the State to appoint directors, &ec. That the Governor had
issued commissions to a nunober of the defendants as directors
on the part of the State and that the others had been legally
and properly elected in a meeting of the Stockholders under
the provisions of the charter of the company. They denied
the right of the plaintiffs under the appointments made by
the President of the Senate and Speaker of the House of Rep-
resentatives. That the act of the General Assembly which
conforred this power upon them was unconstitutional.

J. H. Haughton, who appeared for the relators tock the
following positions, which were elaborately argued .

1. That the Constitution, sec. 1, art. 3. has created the
office of Superintendent of Pablic Works. In see. 13 of same
article, it is declared that his duties shall be prescribed by
law, and that such duties were preseribed by the act of 1868
-’69, chap. 270.

II. That the Constitution having once conferred the power
upon the legislature to prescribe the duties of this officer, with
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reference to the State’s interest, in improvements already done
and in process of completion, the whole subject matter is
subwitted to the discretion of that body, and * theretore the
Supreme Court is not capable of controlling the exereise of
power on the part of the General Assembly.”  Broadnax wvs.
Froom, 64, N. C., 250,

IIT. That having this power to give the appointment of
State directors, &e., to Superintendent of public works, the
General Assembly could withdraw such right and confer it
upon another, as they had done in the acts of 1869-"70, chap.
112, piving to the Governor and counsel, and that by virtne of
the same power, by the Act of 187071, they took this author-
ity from the Governor and conferred it upon the President ot
the Senate and Speaker of the Honse.

IV. That this view is in harmoeny with see. 10, art. 3.
That this section was not intended to apply to the manner of
appointing proxies and directors, but only to those who have
been recognized as officers, a proper classification of whom
had been given by the Court in Worthy ». Barret, 63 N. (.
R., and this act of April 5th, 1871, empowering the President
of the Senate and Speaker of the Ifouse to appoint, "did not
create any office at all, but if the right to appoint directors,
&ec., was an office it was created by the charter of the corpora-
tion, A. & N. C. R. R. Company, which existed at the adop-
tion of the Constitution.

V. That the provisions of sec. 10, art. 3, does not apply be-
cause this office (if one) had already been provided for prior to
the Constitution and was therefore otkerwise provided for, and
that said 10th section does not, for the reason stated, apply to
the act of April 6th, 1871, under which  the plaintiffs elaim
their appointments.

Phillips & Merrimon for defendants.

Prarson, C. J. “The Governer shall nominate, and by
and with the advice and consent of a majority of the Senators
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elect, appoint all officers whose offices are established by this
Constitution, which shall be created by law, and whose ap-
pointments are not otherwise provided for, and no such officer
shall be appointed or elected by the General Assembly.”—
Art. iii, section 10, of the Constitution.

The words—* whose appointments are not otherwise provi-
ded for,”—evidently mean : provided for by the Constitution,
and the words : “ No such oificer shall be appointed or elected
by the Greneral Assembly,” are superadded as an express veto
upon the power of the General Assembly, to appoint or to
elect an officer, whether the office is established by the Con-
stitution or shall be created by an act of the General Assembly.

This construction was not centested on the argument, and
the case was put by the counsel of the plaintifts on the ground
that the Act of April; 1871, which aunthorizes the President of
the Senate and the Speaker of the House of Representatives to
appoint proxies and directors for the State in all corporations
in which the State is a stockholder, does not create an office.

On the part of the defendants, it was insisted: That the
Act of April, 1871, does create an office, and that the
Greneral Assembly appointed officers to- fill thiz new office in
violation of art. iii, sec. 10, of the Constitution.

A public office is an agency for the State, and the person
whose duty it is to perform this agency is a public officer.
This, we consider to be the trne definition of a public officer in
its original broad sense. The essence of it is, the duty of
performing an agency, that is, of doing some act or acts, or
series of acts for the State.

Public officers are lusually required to take an oath, and
usually a salary or fees are annexed to the office, in which
case it 18 an office “coupled with an interest.” But the oath and
the salary or fees, are mere incidents, and constitute no part
of the office: Where no salary or fees are annexed to the
office, it is a naked office—honorary,—and is supposed to be
accepted, merely for the public good. This definition also
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excludes the idea, that a public office must have continuance.
It ean maks do difference, whether there be but one act, or a
series of acts to be done-—whether the office expires as soon as
the one act’is done, or is to be held for years or duriifg good
behavior. This incident, however, need not be considered, for
here is continuance: the duby is imposed upoen the President of
the Senate, and the Speaker of the House of’ Representatives,
for all time to come.

To illustrate our definition : The Executive Department is
an azency for the State, and the Governor and others, whose
duty it is to discharge this agency, are public officers.

The Judicial Department is an agency for the Btate, and
the Judges are public officers.

The Legislative Departinent is an agency for the State, and
the members of the Benate and of the House of Representa-
tives, are public oflicers.

If it be objected, Worthy ». Barrett, 63 N. C., 199 speaks
of members of Congress and members of the General Assem-
bly as not being public officers, the reply is: The language
used in that case has reference to the wording of the 14th
article of the Amendments to the Constitution of the United
States, in which the * Senators and Representatives in Con-
gress and memoers of the State Legislatures” are nominated,
because of being prominent objects—easily pointed out by
specific terms ; but in regard to the other objects, they could
not be pointed out, or nominated by terms so specifie, and
recourse was had to the more general term, * execntive and
judicial officers,” so the inference that “n:embers of Congress
and members of the General Assembly” are excluded from
the original and broad sense of “public officers” is by no
means logical. But sappose, in some way, either in that above
indicated, or by inadvertence in cases not calling for a precise
definition: “ Members of Congress and members of the Gene-
ral Assembly” have been taken out of the definition of * pub-
lic officers,” and are to be styled ‘public servants.” A
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distinction without a difference, that does not affect an argu-
ment, and we may allow this anomalous exception, without at
all impairing the force of the conclusion drawn from the legal
meaning of a “ public officer.” The distinction between Wor-
thy ». Barrett is this: here, we are treating the terms  publie
offices and public officers,” in the broad, original legal sense
in which these termsare used in the Constitntion of the State.
There we were treating the terms in the restricted sense, in
which they are used in the 14th article of the Amendments of
the Constitution of the United States.

The instances given are offices coupled with an interest.
The managewment of the University is an agency for the State,
and the Trustees upon whom is imposed the duty of discharg-
ing this agency, are public oflicers. This office is naked and
merely honorary.

Suppose it be enacted by the General Assembly: There
shall be some fit .person, whose duty it shall be, to see, that all
persons against whom there is probable cause for the charge
of felony, are forthwith arrested, and in case any person shall
flee from justice, to offer a reward for his apprehension.”

Smo. 2. It is further enacted “that John Smith discharge
the duties aforesaid.” This is an agency for the State ; a pub-
lic office ; it makes no difference whether it be styled “office
of General of Police,” or has no name, or whether there be an
oath or not, it is to all intents and purposes a public office.
The constitutionality of the act might be questioned, because
to make this new office, a duty or function of the Executive
Department is taken away ; in other words, the material out
of which this new office is manufactured is taken from the
Governor ; and in the second place, because the General As-
sembly has filled this new office by its own appointment, con-
trary to the express provision of the Constitution—*“no such
officer shall be appointed or elected by the General Assembly.”

Again :—suppose an act :—Whereas, experience has proved,
that the Governor has made an ill use of the power of appoint-

5
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ment, it is enacted : there shall be two fit persons to be styled
‘“appointers general,” whose duty it shall be to appoint all
public officers and to fill all vacancies.

Szo. 2. It is further enacted,—*the President of*the Sen-
ate and the Speaker of the House of Representatives, shall be
the appointers general.” This act is clearly unconstitutional ;
for, in the first place, in order to create this new office, it takes
from the Governor, a duty or fanction vested in him by the
Constitution ; and in the second place, the General Assembly
fills the office by its own appointment, contrary to the express
veto of that instrument.

This is the case under consideration. True, it is on a larger
scale and covers more ground ; but although differing in de-
gree it is the same in principle. A new office is created ; it is
not so in name, but is in effect the office of “appointors for
officers in all corporations in which the State ia stockholder,”
and in order to create the office a duty or fanction of his office
is taken from the Kxecutive, and the appointment of these
“appointors for corporations” is made by the General As-
sembly.

If it be said, there is this distinction: The “ appointors
general ” in the supposed act, are to appoint all State officers,
whereas, the “appointors for corporations” are confined to
State proxies and directors, and these are not officers of the
State, but of a corporation in which the State is a stockholder.
The reply is: This is a distinction without a difference,—
even should it be conceded, that the proxies and directors
are not public officers—into which queetion we will not enter,
for our concern is with the office of * appointors for corpor-
ations ” and not with the persons they may appoint to these
offices. To the suggestion, the Act of April 1871, does not
purport to create an office or to fill it, the reply is: such, ob-
viously, is the legal effect of the act. When analyzed, it will
be found to contain ¥wo provisions : there shall be an agency
for the State to make the appointment of all State proxies and
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State directors in corporations. This creates a public office,
and it can make no difference that it is called the office of ap-
pointers of State officers for corporations, or has no name given
to it; in the second place, the officers who are to discharge
this duty are appointed by the General Assembly.

We declare our opinion to be, that the statute is unconstitu-
tional, and that the relators are not entitled to the offices
claimed. We put our opinion upon familiar principles and
plain analogies of the law which are intelligible to every one.
The many cases cited on the learned argument with which we
were favored, are not referred to, because a full discussion of
them would tend rather to obscure than to elucidate the subject.

We will only refer to Zoke v. Henderson, 4 Devereux
12; that mine from which so much rich ore has been dug.
In the able and elaborate opiniou of Chief Justice Ruflin, we
find an instance of a public officer clearly in point, which fully
confirms our conglusion. It sustains the distinction between
a naked honorary office like the one which we have been dis-
cussing and an office coupled with aninterest. Itsustainsour
conclusion, that the duty of appointing to an office, constitutes
of itself’ a public officer, and there is the further coincidence
of indefinite continnance by conferring the new office upon
the incumbents of offices already established. On page 21 he
says: “ The distinction in principle between agencies of the
two kinds is obviocus, the one is for the public use exelu-
sively, often neither lucrative nor honorary, but onerous. The
other is for the public service conjointly with a benefit to the
officers. The distinction which I am endeavoring to express,
may be fully exemplified by the difference between the publie
agency in appointing, and that exercised in discharging the
duties of a Clerk. By the law the Judges of the Superior
Courts, and the Justices of the County Courts were authorized
to appoint the Clerks of their respective Courts ; that power is
an ¢ffice in the extended sense of that word, which originally
signifies duty generally, but it is not a lucrative or valuable
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office ; it was a duty to be performed exclusively for the public
convenience, and with reference to it alone, without any ben-
-efit immediate or remote to the Judges or Justices as individ-
nals. ““The Courts in this respect are not exercising a Judi-
cial tunction, not serving for emoluments, but were mere min-
isters of the law, and naked agents of the body politic, to effect
an end purely public.” “But when the country has through
those agents appointed a Clerk, though he is also a servant of
the public, yet he is something more than a naked, uninter-
ested political agent.”

2. Another ground was taken for the defendants: It is the
one on which his Honor i1 .ae Court below put his opinion.
By the Act of 24th of Maucli, 1870, the Governor is authoriz-
ed to appoint proxies and directors for the State in corpora-
tions in which the State was a stockholder, prior to the
adoption of the present Constitution. This act was assented
to, as an amendment of the charter by the eorporators of the
Atlantic & N. C. Railroad Company, at a general meeting in
June, 1870 ; and it is insisted that the Act of April, 1871,
which authorizes the President of the Senate and the Speaker
of the House of Representatives, to appoint proxies aund di-
rectors for the State, in all corporations in which the State is
a stockholder, and repeals all laws in conflict therewith, and
forbids the Governor to make such appointments, is un-
constitutional in this : It violates the charter of the company,
and varies the contract without the assent of the corporators.
Reply : It may be the company has a right to complain of this
changein the charter, but it is an act of the State, and as both
the defendants and the plaintiffs profess to be acting under the
authority of the State, neither can be heard to make the ob-
jection. Rejoinder: The defendants’ title is not involved ;
the title of the relators' is alone in question; and they
cannot make a good title under an act which involves the
charter of the company. Surrejoinder: By article VIII;
section 1 of the Constitution: corporations may be formed
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under general laws,” &e.;— all general laws and special acts
passed pursuant to this section may be altered from time to
time, or repealed ;”—true, this does not apply to corporations
chartered before the adoption of the Constitution, but the
Atlantic and North Carolina Railroad Company by accepting
the amendment of their charter by act of March, 1870, placed
itself, in that respect, upon the footing of & corporation char-
tered after the adoption of the Constitution; and the power
of the General Assembly to alter the charter from time to
time, or to repeal the amendments, attaches to this corpora-
ration.

This is an interesting question, into which we will not enter,
as its determination is not necessary for the purpose ot our
decision, and in regard to it, the corporation has not been
heard.

The judgment of the Court below is affirmed with costs.
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RUFUS BOBBITT vs. THE LIVERPOOL AND LONDON AND GLOBE IX-
SURANCE COMPANY.

1. The application for a policy of insurance, forms a part of the contract of in-
aurance where the policy refers to it as guch.

3. And it an action by the insured on such a policy, the burden of proof is upon
the plaintiff.

8. The application must be set out in the complaint, and, being in the nature of
a condition precedent, the truth of its representations must be proved by him.

4. A representation as to the value of property insured, is material, even though
the policy contains a stipulation to pay two-thirds of the real value or less if
the loas were not so much ; but the doctrine of immeteriality does not apply
in such a case, the representation forming a part of the contract, and, being
made in response to a direct question.

5. A charge in such a case, that theapplication was not a part ef the contract,
that the declaration as to value by the insured wos a mere representation, aud
that the only question for the consideration of the jury was the value of the
property burnt, is erroncous, and the error is not cured by the remark alter-
wards made to the jury that unless such statements were fraudulent and false,
they would not bar the plaintifi’s right to recover.

6. Even treating the statement as to the value as a representation ; it is not &
correct principle, that to prevent a recovery, it is necessary to show that the
statement was fraudulent as well as false, and herein lies toe difterence between
a representation as an opinion and a representation of @ fact.

7. It is sufficient to avoid the policy that the representations were fulse however
honestly made—if material they must be perfectly true.

8. One whose property is insured at his own request in the name of another,
being his agent, has an insurable interest,

This was a eivil action, tried before His Honor, J udge

Watts, at July Special Term 1871, of Granville Buperior
Court,
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The action was brought upon a policy of insurance issued
by the defendant at the instance of plaintiff, to and in the
name of one Newnan, against the loss of certain tobacco, &e.
by fire.

The policy was based upon the application. The applica-
tion is in the usual form, and contains a series of questions
propounded to Newnan, and his answers thereto, amongst
others, the following:

Q. What is the present cash value of the property on which
insurance is wanted ?

A. The present cash value of the tobacco on hand is $30,000
and it will be increased to $50,000. The average value on
hand, say $30,000.

There were printed on the back of the policy, not signed,
a number of statements under the heading, “the conditions
and stipulations referred to in this policy,” amongst which
is this:

“1. The basis of this contract is the application of the in-
gured, and if such application does not truly describe the
property, this policy shall be null and void.”

The policy reads thus:

“This policy of insurance witnesseth, that Dennis P. New-
nan having paid to the London and Liverpool and Globe In-
surance Company, the sum of five hundred dollars, for insur-
ance for loss or damage by fire, (subject to the conditions and
stipulations endorsed hereon, which constitute the basis of this
insurance,)

* * * * * * *
do hereby agree that from until the funds and
property of said company shall (subject to the conditions and
stipulations endorsed hereon, which constitute the basis of this
insurance) be subject and Jiable to pay, reinstate or make good
to the said assured, their heirs, executors or administrators
such loss or damage as shall be occasioned by fire to the prop
erty above mentioned, and hereby insured, not exceeding in
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each case respectively the sum or sums hereinbefore severally
specified,” &e., &ec.

The answer alleged that therepresentations of Newnan were
in several respects false and frandulent, and insisted that New-
nan, who was plaintiff s bailee, had no insurable interest.
On the trial it appeared that the policy was obtained in the
name of Newnan, but for plaintiff’s benefit though plaintiff’s
name does not appear in the policy and that Newnan had assign-
ed this policy to plaintiff. There was also evidence tending to
show that the representations contained in the application as to
the value of the tobacco were false and also traudulent. The
defendant insisted that the application and the endorsed mem-
oranda, headed ““creditors &c.,” formed a part of the contract
of insurance and warranty and if false the plaintiff could not
recover, and applying that principle to the evidence, that if the
jury. believed from the evidence that the cash value of the to-
bacco in the plaintift ’s factory at the time of making the ap-
plication was greatly less than thirty thousand dollars, the
plaintiff would not be entitled to recover.

His Honor declined these instructions and charged the jury:
“That if they believed from the euidence that the plaintiff
had twenty* thousand dollars worth of tobacco in the factory
at the time of the fire, and he sustained loss to that amount by
reason of the fire, that he is entitled to recover twenty thous-
and dollars.

That the application was a representation and forms no part
of the contract.

That the application was not embodied in the policy and is
no part of the same,

That the only guestion for the jury to consider is the amount
of the tobacco in the factory at the time of the burning.

That Newnan did have an insurable interest.

*Notg.~Perhaps a misprison for * thirty ?



JANUARY TERM 1872, 78

Rurus BoBBIET v. THE LiverRroon AND LoNpoN AND GLosE INs. Co.

That the statements in the application were merely represen-
tations, and unless they were fraudulent and false they would
bar the plaintiff’s right of recovery.”

Many other interesting.questions are presented by the vol-
umirous transcript, bat as the decision is based upon the two
points developed by this report, it is deemed best not to antici-
pate, as from all appearances our case will again appear in this
Court in a new garb.

There was a verdict and judgment for the plaintiff for
$20,000, and the defendant appealed.

Lanier for the appellant.

1. The deferidant was entitled to the instruction prayed, to
the effect that the application was a part of the contract.

Parson’s Laws of business, 364, 402, 410, 411, 412.

Am. Com. Law, 359, 360, 361, 362.

As to the difference between mere statements and represen-
tations forming part of the contract see Parson’s L. B. 410,
411.

2. The Court ought to have given the other instructions,
because, the affirmative statement of the owner, in the applica-
tion, as to the cash value of the stock of tobacco is a warranty,
and operates as a condition precedent.

Parson’s L. B., 372, 402, 410, 411, 412.

Parson’s Merc. Law, 499, note 1.

3 Kent, 282, 283, 288.

Whitehurst v. N. C. M. Co., T Jones, 433.

Boyle v. Ins. Co., ib. 373, (note by the terms of the policy
any misrepresentation or concealment avoids the policy.) If
& warranty, then being broken, though innocently, it avoids
the policy whether material or not.

Parson’s L, B., 410, 412.

3 Kent, 382, 383, 388,

Parson’s Mer. Law, 519 to 521 inclusive,



(1 IN THE SUPREME COURT.

Rurpus Boesrrr v. THE L1vRRPOOL AND LONDON AXD GroBr Ins. Co,

Am. Com. Law, 364, 365, 366.

Hazzardv. N, E. Ins. Co., 8 Peters, 579.

Marshall on Insurance, 341, 451.

Rich v. Parker,7 T. R., 705.

Ellis on Insurance, 81, 82.

If not ‘a warranty strictly at all events, it was a part of the
contract, and if material in the mind of the underwriter and
false, it avoids the policy.

8 Hent, 283.

Parsons L. B., 411, 412.

That it is part of the contract, appears from the fact, that
the application is vreferr\ed to, in the policy as the basis of it,
and is signod by the party, and that the terms of the policy
make a misrepresentation avoid it.

That it was material in the mind of the underwriter, is
shownby the question being asked in the application.

Parson’s L. B., 476, 413.

Am. Com. Law, 364.

Parson’s Mer. Law, 534.

3. The Court erred in every instruction that was given, not
only because they were contrary to law, but also becauee they
substantially expressed to the jury an opinion as to the facts,
namely, that the plaintiff had established by proof everything
necessary to entitle him to recover scmething, and the only
thing left for the jury to determine, was the measure of dam-
ages!

As to the last instruction, -even if it were law, it was wrong,
because in the other instructions, the Court had already inti-
mated an opinion in substance, that the statements in the
application were not fraudulent and false, or not material if
they were ; and because from the whole charge, the jury must
have understood the Court to mean, that they must have been
fraudulent in intention to bar a recovery.

Phillips & Merrimon tor the appellee :
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I. “ Application” contains representations, and not war-
ranties. Campbell v. Ins. Co., 98 Mars., 381 : “basis.”

II. Burden of proving them false, devolves upon defen-
dants,

III. All matters showing contract void for fraud, must be
specially pleaded. Price v. Ins. Co.,19 La. An., 214.

IV. Pleading must show that a representation relied on as
false, was also material ; <. e., materiality is matter of fact for
jury. Ins. Co.v. Southard, 8 B., Mon., 634.

V. Presumption always that a statement is a representation,
and not a warranty. 1bid, Fland., 223, and Wall v. Howard
Ins. Co. 14 Bard. 383.

V1. By the first condition, which is part of the contract, the
description of the property must be ¢rue. It is described as
in the factory. There was evidence that the agent of the
defendant, knew that the greatér part was in a barn, and_was
to be removed into the factory shortly afterwards. In such
case the misdiseription does not hurt. Steph. N. P., 3d, 2082.
Franklin v. Ins. Co., 42 Mo., 456. Anson v. do., 23 lowa, 84.
Lee v. Addit, 371 N. Y., 78, Combs v. do., 43 do, 148, Barthol-
omew v. dc., 25 Towa, 507, Rowley v. Ins. C0.,36 N. Y., 450.
Avyers v. do., 21 Towa, 185. Flanders 180, &c., and 100. See
Plumb v. Ins. Co,18 N. Y., 392, and see Tibbetts v. Ins.
Co., 3 Allen, 559.

VII. That plaiutiff had no insurable interest must be alleg-
ed in answer to make defence admissible. Forbes v. Ins. Co.,
19 Gray, 249.

W. A. Graham, Moore & Gatling, L. C. Edwards followed

on the same side :

Reapg, J. The plaintiff made a written application to the
defendant to insure his property, in which application he un-
dertook to describe the property, its character, quantity, value
and situation. In consequence of that application and the
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payment of §500, the defendant agreed to insure the property
for twelve months against fire, or to pay $20,000 if the proper-
ty should be burned if the loss should be so much, or else as
much as the loss should be, and gave the plaintiff a policy to
that effect.

The application was a printed form furnished by the defen-
dant with questions to be answered, and with blanks for the
answers, and the blanks were filled up in writing by the plain-
tiff and signed by him. There was a printed heading to the
application, setting forth that, “the estimated value of person-
al property, and of each building to be insured, and the sum
to be insured on each must be stated separately. When per-
sonal property is situated in two or more buildings, the value
and amount to be insured in each must be stated separately,
three-fourths only of the value to be insured, &e.”

The application described the property insured as, “raw and
manufactured tobacco in a two-story framed building, &e.”
And in answer to question 8,of the form, “what is the present
cash value of the property on which insurance is wanted ¢’
the response is, “ the present cash value of the tobacco on
hand is $30,000, and it will be increased to $50,000, the
average value on hand say $30,000.” And the application
concludes in print as follows: “And the said applicant hereby
covenants and agrees to, and with said company that the fore-
going is a just, full and true exposition of all the ecircum-
stances with regard to the condition, situation, value and risk
of the property to be insured, so far as the same are known to
the applicant and are material to the risk.”

Upon that application the defendant issued to the plaintift
a $20,000 policy, in which it is expressed to be “subject to the
conditions and stipulations endorsed on the back of the poliey,
which constitute the basis of this insurance.”

One of the aforesaid conditions and stipulations on the back
of the policy is as follows:

1, That the basis of this contract is the application of the
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insured, and if such application does not truly describe the
property, this policy shall be null and void.”

The first question for eur consideration is, what is the na-
ture and effect of that application ¢ Is it a part of the-con-
tract, and in the nature of a warranty or condition precedent
that the property was as described, or is it a representation
preliminary to and outside of the contract?

Tt may be premiged that insurance contracts are in genera},
subject to the same rules of construction as other contracts.
And it is a familiar rule that where there are several separate
writings all about the same matter, between the same parties,
referring to each other and all necessary to complete the whole,
they are all to be read together as if they were all one. Ap-
ply that rule to the case before us. The application asks for
the policy, and describes the property, and covenants for the
verity of the description. The policy is issued as asked for in
the application, and refers to another writing on the back of
the policy for the “conditions and stipulations subject to which
it is issued.” And that writing. refers back to the application,
upon the verity of which the policy is to be valid or null and
void. Take away either of these writings, and the contract
would be incomplete, and the rights of the parties could not
be declared. Read them together, and the contract amounts
to this:

The plaintifi proposed to the defendant to insure him
$20,000 cn property, the “present cash value of which was
$30,000,” and to continue on an average aboat that value for
twelve months, and that the property was at that time and
would continue to be in a certain two-story framed building
which was described. And the defendant agreed that if the
plaintiff’ would give him $500, he would make the insurance,
and would pay him $20,000 in case of fire if he should lose so
much, or such less sum as the loss might be: with the under-
standing that the property was as described, and should con-
tinue s0 to be, else he was to pay nothing at all.
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This view.of the case will be found to be abundantly sup-
ported by Parsons on Contracts, Parsons on Marine Insurance,
and Archbold’s Nisi Prius, title Insurance, and by the adjudged
cases cited by them., It is sufficient to quote the following
from Archbold : .

“ Modern policies of insurance usually contain a number of
conditions, stipulations, warranties, &ec., either in the body of
the instrument or endorsed upon it. Frequently, the policy
refers to certain printed proposals of the company as contain-
ing the terms of the contract; and in such cases such printed
proposals must be deemed a part of the policy, even although
they be without stamp, or seal, or signature.”

The application being, therefore, a part of the contract, an
important enquiry was, whether the property was correctly
described in the application. And the first question is upon
whom was the burden of proof? The burden ot proof is upon
the plaintiff. It would be otherwise if the application were
not a part of the contract, but was a mere representation.

Being a part of the contract it was necessary for the platn-
tiff to set it out in his complaint ; and it being in the nature
of a warranty or condition precedent, it was necessary that
the plaintiff' should prove it. Archbold says: * Where con-
ditions are endorsed upon the policy or contained in certain
proposals referred to in the policy, they must be set out in the
declaration, and there must be an averment showing that the
plaintiff has observed them. And where a compliance with
them is in the nature of a condition precedent to the plaintiff ’s
right to recover, a strict compliance must be observed.” And
again: “If an averment of compliance with any of the condi-
tions endorsed on the policy, or contained in any of the pro-
posals of the company referred to in the policy, be traversed,
then, if the traverse be in the negative, the plaintiff must prove
the averment; but if the averment be in the negative and the
traverse be in the affirmative, the defendemt must prove his
traverse. And if any of these be a condition precedent to
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the plaintiff’s right to recover, the compliance with it must
be strictly averred and as strictly proved.”

The complaint in this case, Art. VI, does aver that the
plaintiff had ¢fulfilled all the conditions of the insurance,”
but it does not set out the conditions embraced in the applica-
tion, under the idea we suppose that they were not a part of
the contract. This defect may be remedied by an amendment
at the discretion of the Judge below, when the case goes back
if the plaintift choose to move. The defendant’s traverse ig
also general. But considering the complaint to contain all
the necessary averments, and the defendant’s traverse to be in
the negative—which is the most 1avorable view for the plaintiff,
because as we have seen it is necessary that the complaint should
contain them—then the burden of proot is upon the plaintiff ;
and he must show that the cash value of the property at the
time of the application, or at least at the time the policy is-
sued was $30,000, and that it continued to be about that up
to and &t the time of the fire.

{t was much insisted on in the argument here, that even if
the deseription of the property was false, yet it was smmate-
rial, and therefore did not interfere with the plaintiff’s right
to recover. DBut the doctrine of immateriality does not apply
when the representation is a part of the contract, and especial-
ly when it is in reply to a direct question. “ Waere the rep-
resentation is no part of the contract, it vitiates the policy as
being a fraud merely ; and therefore 1f it be immaterial or be
substantially complied with, it will not affect the validity of
the policy.” But it the deseription of the property were not
a part of the contract, but were a mere representation, still it
is a great mistake to say that it is immaterial. It was said to
be immaterial because the policy compels the defendant not to
pay $20,000, but only so much as should be lost by the fire,
and therefore the less property on hand to be burned, the less
risk for the defendant and the better for him. If that were
so it would be difficult to account for the provision in %he
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policy that the defendant would not insure for more than
three-fourths the value of the property on hand. The reason
for this limitation is, plainly, to make it to the interest of the
plaintiff to take care of the property, and to prevent the dan-
gerous temptation to destroy it for gain. No one can suppose
that the defendant would have insured the plaintift $20,000 if
he had supposed that the property was ouly worth $20,000, or
probably not half so much.

From what we have said, it will appear what were the
errors on the trial below, without noticing the defendant’s
many exceptious, seriatim. His Honor informed the jury that
the application was not a part of the contract; that it wasa
mere representation, and that the only enquiry for them was
the value of the tobacco burned. And he very emphatically
excluded everthing else.from their consideration. All this
was error.

It it said however, that a subsequent part of the charge
cures these errors. His Honor closed his charge by saying,
“ The statements in the application were mere representations,
and unless they were fraudulent and false, they would not
bar the plaintiff’s right to recover.” 1If this were so in theory,
still it would be dangerous to allow a verdict to stand where
there is so much probability that the jury were misled. After
he had emphatically told them that the only enquiry was, how
much tobacco was burned, what did they care for * mere rep-
resentations,” which were “no part of the contract.” But it
was not right in theory. Let it be supposed that the state-
ment of the value of the tobacco was a mere representation—
@ representation of a fact—and that representation was false,
but not fraudulent, and misled the defendant in a material
matter ; the plaintiff could not recover. ,A representation as
an opinton, must be not only false but fraudulent ; but not so
with the representation of a fuct as distniguished from an
opinion. The principle is very well stated by Archbold :

% As the unwriter caleulates his risk by what is told to him
by the insured at the time of effecting the insurance, the law
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exacts from the assured, not only that hestate all he knows ma-
terial to the risk, but that what he states shall be pertectly true
—insurance being a contract in which the utmost good faith is
required to be observed on the part of the assured, and if
upon effecting an insurance, any representation is made to the
underwriter, which is material, and if true, would lessen the
risk, if such representation turn out to be false, it will have
the effect of vitiating the policy. And it matters little to him
whether the party making the representation knows it at the
time to be false, or does not know whether it is false or true,
or believes it te be true from the representations of others,”
&c. So that His Honor erred in telling the jury, that the
representations must be * false and frandulent.” It was suffi-
cient to avoid the policy if they were false, however honestly
made ; because it was the representation of a fact calculated
tomislead, and not an expression of opinion or belief.

When the case is tried again, the application, the policy and
the conditions and stipulations must all be considered as one
instrument, as containing the contract. And the plaintiff must
aver and prove compliance with all bis part of the contract.

If the plaintiff recover, he is entitled to the value of the
property burned, which was embraced in the policy, not
exceeding $20,000. The value of the tobacco, was what it was
worth then and there—what it would have sold for then and
there, or what it would have netted the plaintiff in the usual
markets, after paying stamp duty and all other usual and
nacessary expenses.

We do not sustain the defendant’s exception, that the plain-
tiff had no insurable interest.

Trer: 18 ErrOR. Venire de novo.
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MARY N. WOODBOURNE vs. RALPH GORREL and others.

1. By section 9, chapter 87, of the Revised Statutes, ‘‘all conveyaneces in wri-
ting by hushand and wife for any lands, personally acknowledged before a
judge, &ec., the wife being privily examined, &ec., shall be as valid to
convey the wife's estate in such lands as she may have, whether in fes simple
or otherwise, as if it were done by fine and recovery, and if a commissioner be
appointed under seetion 10 of said Aect, to tuke such acknowledgment, privy
examination,” &e., “itshall be ag effectual as 1if personally acknowledged
before the Judge or County Court.” Revised Btatutes, sections 9 and 10,
chapter 37,

2. Tines aud reeoveries are matters of record in the Court of Common Pleas in
Eugland, end cuvnot bs impeaclied collaterally in an action of ejectment, or
vacated nor set aside withont some direet procecding iuvstituted for that pur-
POz

«

In this 8tete, the ackunowledgment sud examination of a married woman be-
fore a judgze or county court, 2s the law was in 1833, has the force of, and is in
fact, a 1ecord. 8he cannot be lieard toimpeach the truth of the record or vacate
the esme; although the examination was not separate and apart {rom herhus-
band, 2nd she was subject to the influence of his presence, and although she
was not of sound mind and could not ¢ voluntarily assent thereto

S

. Poseibly: When the exawnination is taken by a commissioner, a married woman
may meintain aLill in equity, to cancel the deed on the ground of fraud, and a
false certificate by the commissioners, Yet this assurance of title, and convey—
ance of record cannot be impeached collaterally in an action to recover the
land.

5. This proceeding and record is not a mere deed, so far as & married woman is
coucerned, but is ** an assurance of title by record.” It is not a mere probate
for the sake of registration, but is a ¢ fine,”” and puts an end to the matter.

This was an action to recover a tract of land in Guilford
county, containing nineteen acres, tried before Tourgee,
Judge, at Fall Term 1871, of Guilford Superior Court.

Both parties claimed under one Mebane. Plaintiff was a
daughter of said Mebane, and in the partition of his lands
among his children, this portion was allotted to her. Plain-
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tift intermarried with Woodbourne in 1818, who died in 1867,
To conneet the defendants with David Mebane, father of
plaintifl, plaintiff produced a copy of a registered deed, pur-
porting to be executed by herself and Allen Woodbourne, lLier
hushand, dated in May, 1823, and conveying the land to one
Humphreys, and a deed from Hnmph"eyx; to Morehead, and
from Morchead to the other defendan The registered deed
had at the foot an order of the Court at May Term 1823, with
a certifieate of two justices. A copy of which is set out
in the case seut to the Bupreme Uounrt, but is not deemed
material, as the opinion of the Conrt is based upon a subse-
quent action of the County Conrt in reference to the pmbatu
of this deed, viz: at May Term 1833, of the County Court of
Grailford, “t]m exccution of the deed was proved by Jobn
M. Dick, und upon proof of the inability of the plaintift to
attend Court to acknowledge the same, a commission was
duly issued, and the privy examination 1;1&31), returned and
recorded according to law.”

The plaintiff offered to prove that at the li me her exawmina-

tion was taken under the commission issuned from May Term
1833, she had no recollection thereol, and to show thatshe was
then in a state of mind too feeble to do any intelligent act.
On cbjection, this evidence was excluded by the Conrt.  The
plaintiff asked the Court to charge the jury that the deed re-
corded at May Term 1823, was valid as to Allen Woodbourne,
hut void as to her. That the proccedings Aad at May Term
1883, did not cure the defect, and said deed was ineffectual
to pass plaintiff ’s title. The Judge refused so to charge, but
told them that the deed, as recorded either in 1823 or in 1833,
wag effectnal to pass plaintif’s title.

Verdiet and judgment for defendants.

Appeal prayed and granted.

Plaintift assigned as errors:

I. Exclusion of the evidence offered as to the execution and
acknowledgiuent of the deed at May Term 1823, beyond the
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verge of the Court, and in a private house, and that the same
was done under threats and fear of her husband.

II. In exclusion of plaintiff and other witnesses, to show
plaintifi’s incompetency to acknowledge the execution of said
deed in 1833, before the commissioners.

III. 1In the refusal to give the charge asked tor and giving
the charge which was given.

Bragg & Strong, Scott & Scott, Dilliard & Gilmer, for
plaintiff.
W. A. Graham, for defendants.

Praxrson, C. J. Many interesting questions were presented
and argued by the learned counsel, on both sides in reference
to the examination and probate, in 1823. We will not enter
into them, for in our opinion, the title of the plaintiff
passed beyond all question, by the proceedings had in 1833.
So, what we might say in regard to the proceedings in 1823,
would be obiter, which the profession will do this Ceurt the
justice to say, has at all times been avoided ; however much
it cut off an opportunity for a useless display of labor and
learning.

The validity of the conveyance under which the defendants
make title depends upon the few. Statuies, ch. 87, sec. 9-10.
Act: 1751, sec. 9 enacts,  all conveyances, &e., acknowledged,
&e,” shall be as valid in law, to convey all the estate of the
wife, in svch lands, whether in fee simple, right of dower, or
other estate, as if done by fine and recovery, or any other ways
and means whatsoever.” Sec. 10 enacts, that when it shall be
represented to the Judge or County Court, that the wife is so
aged or infirm, that she cannot travel to the Judge or County
Court, it shall be lawful for the Judge or County Court to have
a commission issued to two or more, for receiving the acknowl-
edgment of the wife, and ““such deed acknowleged before
them, after they have examined her privily and apart
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from her husband, touching her consent, and certified by the
County Court to which the commission shall be Yeturn-
able, shall by order of the County Court be registered with the
commission and returns, and shall be as effectual as if’ person-
ally acknowledged, before the Judge or County Court, by such
feme covert.”

In our case, the examination of the feme covert, was taken
by commissioners ; by the section last cited, the return of the
commissioners accepted by the County Court and ordered to be
registered with the commission and return, is made as effectual
as it personally acknowledged before the Judge or County
Court, and by the previons section the acknowledgement before
the Judge, makes the conveyance “ as valid in law to’convey all
the estate, as of done by fine and recovery,” so we are to eun-
quire what was the effect of a fine and recovery according to
the common law,—that will decide the question of the admis-
sibility of the evidence, the rejection of which isthe error, set
out in the bill of exceptions.

2 Blackstone’s Com., 348 a fine, is an assurance of record,
“sometimes said to be a feoffment of record, though it might
with more accuraey, be called an acknowledgment of a feoff-
ment on record.” But more particularly a fine may be des-
cribed to be amicable composition or agreement of a suit by
leave of the king or his justices, “ whereby the lands iu ques-
tion become or are acknowledged to be, the right of one of
the parties.” The party to whom the land is to be conveyed
or assured, commences an action or suit at law, by suing out a
writ or precipe, called a writ of covenant, and the suit is
compromised, and the terms entered on the record; by 27,
FEdw. 1—the note of the fine shall be openly read in the Court
of Common Pleas. * This is almost the only Act that a_feme
covert is permitted by law to do, (and that because she is priv-
ily examined as to her voluntary consent, which removes the
general suspicion of compulsion by her husband): it is there-
fore the nsualand almost the only safe method, whereby she
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can join in the sale of any estate in 20 55. A recovery is, like a
fine, a suit in the Court of Common Pleas, and the difference
is that instead of a compromise entered of record, there is a
judgment entered in tavor of the demandant” ¢6 357. This
reference to the common learning in regard to fines and recov-
eries is made, because the counsel for the plaintiff, in his learn-
ed and earnest argument, did not advert to the fact that the
Revised Statutes, Act of 1751, gives to the ackuowledgment of
a deed by husband and wife, before a judge of the County
Court, (the wife being privily examined,) the force and eflect
of a fine and recovery. Fines and recoveries are matters of re-
cord in the Court of Common Pleas—it follows, that the
acknowledgment and privy examination of a married woman
before a judge or County Court as required by the statute, has
the force of, and is in fact a record. Suppose the record of
the Court of Common Pleas in England, sets cut a fine duly
levid by husband and wife, was it ever heard of, that the wife
could afterwards impeach the verity of the record, and be al-
lowed to aver, (not in a direct proceeding, to vacate and set
aside the fine, but in an action of ejectment, when the fine is
offerred in evidence as & conveyance of her title,) that the
record was untrue, in this, that she was not examined sepa-
rate and apart from her husband, (as is held in one of the cases
cited by the learned counsel) or in this, that she did not
scknowledge that she had executed the deed voluntarily
and without compulsion, for that “she had no recollection
thereof,” and could prove that she was then “in agtate of mind
too feeble to do any intelligent act #” which is our case. Sup-
pose the record of the County Court had set out the fact that
Allen Woodbourne and his wife, Mary N. Woodbourne, at May
Term 1838, appeared in open Court and acknowledged the
execution ot the deed, and thereupon she was examined by the
Court, through one of its members in the verge of the Court,
separate and apart from her husband, and acknowledged that
she had executed the deed voluntarily and of her own accord,
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without any compulsion or constraint on the part ot her hus-
band, whereupon it is ordered that the acknoweldgment and
examination be entered of record, and the deed together with
a copy ot the record, be registered, * could Mary N. Wood-
bourne be afterwards heard to impeach the verity of the record,
collaterally, in an action for the land, when this assurance of
record’ was offerred in evidence ?” Surely not. But in -our
case, ““ the execution of the deed was proved in Court by
John M. Dick, and upon proof of the inability of Mary N.
Woodbourne (the wife) to attend Court, to acknowledge the
same, a commission was duly issued, and her privy exaun a-
tion taken, returned, and recorded according to law,” in pur-
suance of sec. 10, Rev. Statute, ch. 37.

The léarned counsel could not deny that this proceeding was
of the same force as if the acknowledgment had been in open
Court, and yet the position taken by him shows that his vigor-
ous mind was led astray by a see: ing difference.

Perhaps, the legislation by which the form uand solemnity
required to levy a fine at the commen law, is dispensed with,
for the purpose of making a transfer of land by married wo-
men, easy and cheap, is unwise, for according to the coramon
law, a fine could only be levied by acknowledgment in the
Court of Common Pleas. By Statute 15, fidw. 2., “if any by
age, impotence or casualty be witholden, that Le cannot come
to our Court, two, or one of the justices, by assent of the rest
shall go to the party and receive his cognizance on the plea in
which the fine ought to be levied, &e.”

It there go but one, he shall take with him an abbot, prior
knight, or man of good fame, and certify the Court thereot
by the record; that all things incident to the fine being exam-
ined by him, it may be duly levied.—4 Comyn’s Digest, title
Jine E. 6.—E T-1.

But whether this legislation be wise or unwise, we have this
sequence: The deed being first acknowledged or proved in
Court, on proof that the wife is unable to attend Court, a



88 IN THE SUPREME COURT.

MARY N. WoODBOURNE v. RALPH GORREL AND OTHEKS,

commission may issue to take her privy examination and the
return of the commissioner, received by the Court and recorded
and registered, ““ shall be as ¢ffectual asif personally acknowl-
edged before the Judge or County Court by such feme covert.”

1. . The acknowledgment and privy examination taken be-
fore a Judge or by the County Court, shall have the force and
effect of a fine and recovery.”

2. A fine or recovery is a matter of record done before the
Chicf Justice, or puisne Justices of the Cowrt of Common Pleas,
wn gpen Court and the werity of such record cannot be im-
peached.

After reflection, I am not able to see how the proceeding,
if done before a Judge or by the County Court, could be vaca-
ted by the wife, if, in point of fact, the examination was not
separate and apart from her husband and she was subject to the
influence of his presence, or, if in point of fact, she was not of
sound mind, and could not ‘“voluntarily assent thereto.” Possi-
bly, when the examination is by commission, the wife might
maintain a bill in equity to cancel the deed, on the ground of
fraud and a false certificate by the commissioners, but it is per-
fectly certain that this assurance of title, and conveyance of re-
cord, cannot be impeached collaterally in an action for the land
as the plaintiff, offered to do in this case. There is no instance
of the kind in our reports, nor has the novelty, ever before
been suggested, within the recollection of any member of this
Court, although some of us have been at the bar over forty
years, and we have the traditions of the profession. We can
only explain the cases cited by the learned counsel from Ne-
vada, Texas and other States on the supposition, that in those
States there is no statute, giving to this conveyance and * as-
surance of title,” the force and effect of “a fine or recovery”
—and the Judges felt at liberty to act upon their own notions,
as “to the broad ground of truth and justice.”

Mr. Dilliard took this position : The examination and probate
sre proceedings for the purpose of registration, but the factum
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of the deed is open to proof on the trial ; certain it is, said he ,
that the husband, as to whom the probate was made by a wit-
ness, can on trial, offer proof to the contrary, or prove that he
executed the deed under duress—so the deed is void as to him,
but valid as to the wife, which is an absurdity.”

The reply is, if the deed be void as to the husband, it is
void as to the wife, for a _feme covert cannot execute a deed
except jointly with the husband ; but the fallacy of his reas-
oning, taking it in a broader sense, lies in this. If we can
suppose it to be simply a deed in reference to the husband,
yet certainly in regard to the wife, the proceeding is not a
mere deed, but is a conveyance ‘an assurance of title by
record,” not done only for the purpose of registration, but done
for the purpose of conveying and assuring the title. It is not
a mere probate for the sake of registration, but is “ a fine)”
and puts an end to the matter, so far as parties and privies are
concerned, at common law, and it levied with proclamations,
under the Statute Hen. 7, it is binding and a bar to all strangers
who do not make claim within five years after right of entry
accrues.

Toere 1s vo Error. Judgment affirmed.
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WILMINGTON, CHARLOTTE AND RUTHERFORD RAILROAD COMPA-
NY vs. WESTERN RAILROAD COMPANY.

The legal effect, of the exchange of bonds by the State and the W, C. & R. R.
R. Co., and of the mortgage, authorized by the Acts of 1859 and 1861, was to
vest the ownership of the bonds in the State, secured by the mortgage, The
State had, therefore, a valuable interestin those bondsand mortgage, as a fund
to dispose of, in aid of other works of internal improvement, subject to existing
equities.

In transferring the bonds to the Western R, R. Co. in payment of the State’s sub-
seription, the Gencral Assembly did not exceed its power. But the Genersl
Assembly had no power to subordinate these bonds to others authorized to be
issued by the Act of March 12th, 1870,

This was a motion for an order of injunction heard before
Russell, Judge, at Chambers in Wilmington, June 7th, 1871.
The plaintiff filed a complaint stating in substance the various
acts of the General Assembly in reference to itself. The
opinion of the Court only renders it necessary to state the
substance of certain acts bearing upon the matter in litigation,
and certain facts connected therewith.

tis admitted that the defendant has in possession fifty
bonds cof §10,000 each, issued by the plaintift and payable
to bearcr, and also detached coupons of fifty other bonds
igsued by the plaintiff, amounting to some $£200,000. These
bonds were originally placed in the hands of the Treasurer,
from whom defendant obtained them, under and by authority
of two acts of the General Assembly, dated in February, 1859
and February, 1861. DBy these acts the Treasurer was author-
ized to deliver to the plaintiff a eertain number of bonds with
coupons attached, for which the plaintiff was to deposit a like
number with the Treasurer; and it is further provided.in said
acts “that to secure the principal and interest of said bonds,
issued by the Wilmington, Charlotte and Rutherford Railroad
Company, the State ot North Carolina shall, by this act, have
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a lien upon all the estate of said Company, both real and per-
somal.” Under these acts an exchange was made of two hun-
dred bonds ot $10,000 each. By the Act of 1866 and ordi-
nance of the Convention, the plaintiff was aunthorized to bor-
row money, not exceeding $2,500,000 by the issue of bonds,
and to secure the same, execute a mortgage, “‘conveying its
franchise and property, including its road-bed, &e., &ec., and
the mortgage so executed, &ec., spall have priority over any
lien or claim held by the State,” “and the State shall be in the
position of a second mortgagee.” Under an Act passed 25th
February, 1867, the Treasurer was directed to subscribe on be-
half ot the State, one million of dollars to the capital stock of
the Western Railroad Company, the defendant, to be paid in
second mortgage bonds of the Wilmington, Charlotte and
Rutherford Railroad Company. In payment of this subserip-
tion the bonds in litigation were delivered to the defendant in
the year 1867 or 1868. The act further provides that the bonds
above referred to, shall be “subject to the same equities the
State now has.”

By an Act of the General Assembly, ratified March 12th,
1870, the plaintiff was authorized to borrow money by an is-
sue of bonds, notto exceed two millions five hundred thousand
dollars, and execute a mortgage conveying its franchise, prop-
erty, &c., which, when executed shall have priority over any
lien or claim held by the State in the property so conveyed.

The plaintiff alleges that the mortgage has been made and
the Company is endeavoring to negotiate the bonds secured by
said mortgage, and that they are second mortgage bonds. The
complaint further states, that the defendant is endeavoring to
sell the bonds above referred to, representing wnéruly that they
are second mortgage bonds and thereby interfering with the
sale by the plaintift of the second mortgage bonds issued un-
der the Act of 12th March, 1871, and asks that the defendant be
enjoined from negotiating, transferring or in any way disposing
of the bonds or detached coupons.
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Defendant claims that the State had a right to transfer
these bonds in payment of her subscription. That they were
so transferred ; that they are held and claimed as second mort.
gage bonds and were delivered before the passage of the Act
of 1870, and are not subject to any lien created by that act.

TUpon application to Judge Russell, notice was issued to de-
fendant to appear at Wilmington and show cause why an in-
Jjunction should notissue. Defendant appeared, and the matter
being heard, His Honor issued an order restraining the defend-
ant from selling, transferring, &e., the said fifty bonds issued
by plaintiff, and the detached coupons, &ec. From which or-
der defendant appealed to the Supreme Court.

Strange for plaintiff.
Battle & Sons, J. C. McCrae, for defendant.

Pearson, O, J. The fact that the State of North Carolina
has been exceedingly liberal in its efforts to aid a general sys-
tem of internal improvements, is admitted by all.

How far these efforts have been judicious, is a matter upon
which it is not ours to decide. The question before us is con-
fined to the parties to this action, and to the legal rights and
equities growing out of the very complicated legislation in
reference thereto. We can only remark from a general view
of the subject, that while the State has failed to attain its pur-
pose, the General Assembly is charged with an unwarranted
exercise of power, at the instance of one of the parties to the
prejudice of the other.

We do not concur in the view taken on the part of the
plaintiff, to-wit i That the effect of the exchange of bonds, was
simply to put the bonds of the Wilmington, Charlotte and
Rutherford Railroad Company, into the possession of the State
as a mere depository or pledgee, and consequently, that the
General Assembly had no power to dispose of them and the
act transferring a portion of them, in payment for stock of the
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Western Railroad was without authority, witra vires and void.
Thus leaving it in the power of the General Assembly after-
wards by the Act of 1870, to subordinate these bonds, so at-
tempted to be transferred in regard to the priority of the
mortgage by which they were secured, to another set of bonds,
which the plaintift was by that act authorized to issue; and
‘“so gecure the payment of the same, by a mortgage which
shall have priority over any lien or claim of the State,” the
idea being, that as the General Assembly had no power to
dispose of these bonds and the mortgage by which they were
secured, the transfer vested no title in the Western Railroad
Company, and was a nullity, and of course the General As-
sembly in 1870, had power to subordinate them by putting
them on the footing of third mortgage bonds.

On the contrary, after a careful consideration of the many
acts of the Greneral Assembly, and of the ordinances bearing
upon the question, we are of opinion that the legal effect of
the exchange of bonds and of the mortgage, was to vest the
ownership of the bonds in the State, secured by the mortgage.

Consequently the State had a valuable interest in their
bonds and mortgage, as a fund which the Greneral Assembly
had power to dispose of in aid of any other work of internal
improvement, or for any other purpose, subject of course, to
existing equities, and the General Assembly did not, in trans-
ferring a portion of these bonds to the defendant, exceed its
power as owner of thefund or act in bad faith to the plaintiff,
as the act making the transfer, especially provides “for the
transfer of these bonds as second mortgage bonds of the Wil-
mington, Charlotte and Rutherford Railroad Company ; now
held by the State, and secured by a mortgage upon all estate,
both real and personal, belonging to said eompany, subject to
the same equitics the State now has, ratified February, 1867 ; in
other words the bonds and mortgage are transferred to the de-
fendant, ‘with the legal rights and equities of the State, and
subject to the legal rights and equities of the plaintiff, existing
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at the time of the transfer, it tollows that the General Assem-
bly had no power by the Act of 1870, to subordinate the bonds
which had thus been transferred to another set ot bonds, which
by the latter act, the plaintiff was authorized to issue.

Indeed the Act of 1870, by its proper construction, does not
purport to do so, tor it only provides that tliese last bonds
“ghall have priority over any lien or claim of the State,”’ and
does not attempt to give priority over the bonds and mort-
gage, which the State had before transferred to the defendant.

This disposes of the case, for the gravamen of the complaint
is, *“that the defendant is now endeavoring to sell the said
bonds, wntruly representing them to be second mortgage
bonds, and is thereby interfering with the sale by the plaintiff
of the second mortgage bonds, issned under the Act of 12th
March, 1870”7 Wherecas, as we have seen, the defendant
holds the bonds in question under a prior and valid transfer of
the bonds and mortgage.

The question, whether these bonds in the hands of the de-
fendant are subject to be redeenred by the plaintiff, under
section 4, Act 1861, which provides that the plaintift nay
at any time redeem from the Public Treasurer any number
or portion of its bonds, *“the same then being the property
of the State by paying the par value thereof, or if the bonds
of the. State are below par, by paying therefor the same
price as the State bonds command in the market—is not
presented by the pleadings; there is no offer by the plain-
tiff to redeem the bonds—so it is a hypothetical case, which
may never -be presented, and the act under which the de-
fendant derives title, especially provides that the transfer is
made subject to all equities.

This is notice to all persons who may take title, from the
defendant, derived under the Act 1867.

The plaintiff has no standing in Court upon that ground,
nor are the provisions of this section set up as a ground for
agking the interference of the Court.

Error. Order reversed. This will be certified.
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1. Where a debtor excenies a deed in trust to a trustee to secure cerlain debts
therein mentioned, and after the registration of the deed, a credifor obtains
judglﬁent and has'the same duly docketed ; the judgment under theprovisions
of C. C. P., Sec. 254-503, is a lien upon the equitable extate of the debtor.

2. Thelien thus acquired caunot be enforced by a sale under c¢xccation. In
order to sell an equitable cstate not liable to sale under exceution, the plain-
tiff in the execution must resort to his action (as formeoerly, to LI ia caaity,)
to ascertain the rigits of all parties interested, and to enforee his fien.

3. The purpose of the Code of C. P., Sections 264-266, was to give a remedy
by ‘¢ Proceedings Supplemental to Exccution,” to a plaintifl only in case, the
defendant had no krnown property liable to execution, or to whaiis in the nnture
of exececution, proceedings to enforee a sale to satisly the Jdebt

4. Supplemental proceedings may he commenced before the sale of the pro-
perty levied on, on affidavit, or other proof of its insuflicicnt v . Butno
final order can be raade, appropriating to the creditor auy proporly overed,
until the property previously levied cn, bas been exbansted.

Harrison v. Dattls, 1 Dev. Eq., 541,
Sprinkle v. Martin, at this Term, cited and approved.,

Motion under Sec. 268, . C. P., heard before Lussell,
Judge, at Fall Term 1871, at Robeson Superior Couzt.

The plaintiffs made oath that one John Walker wasindebted
to them in the sum of fonr hundred dollars, based uwpon two
thagistrates’ judgments, docketed in the Superiour Court of
Robeson County, on the 25th of June, 1870 ; exccutions on
sald judgments are *returned unsatisfied,” and they helieve
that one W. J. Brown has in his possession property of the
defendant, or is indebted to him in an amount exceeding ten
dollars.

The said W. J. Brown, in obedience to an order directed to
Lim, accepted service thereof, appeared before His Ilonor, and
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made oath that he holds a deed of trust executed to him by
John Walker, March 1st, 1870, to secure certain debts therein
nientioned, and if the said debts are not paid off on or before the
the 1st of Jan., 1871, then affiant is authorized to sell said lands,
apply the proceeds to the payment of said debts, and if any sur-
plus, to be paid to John Walker. Said lands supposed to be worth
about seven hundred dollars; that said lands ‘were conveyed
by Walker and wife to Roderick McCaskill and J. C. McCas-
kill, on the 28d November, 1870 ; it having been previously
assigned to John Walker as a homestead, dated November 23,
1870. He further declared that-he had never sold said land.

The plaintiffs asked for a decree against W. J. Brown, trus-
tee of John Walker, requiring him to”sell the land held in
trust by him, and after paying the debts and costs provided for
in said deed of trust, then to pay the surplus to the plaintiffs
on their executions, which motion was refused, and judgment
rendered against the plaintiffs for the costs, from which the
plaintiffs appealed.

W. McL. McKay, for plaintiffs.
Thos. MelVeill for defendants.

Ropmarx, J. The plaintiff, by docketing his' judgment,
acquired a lien on all the real property of the defendant
Walker, in the county of Robeson, at the time of the docket-
ing—-C. C. P., sec. 254-503. The judgments were docketed
25th June, 1870 ; the deed in trust from Walker to Brown was
made 1st March, 1870. At the time of the docketing, there-
fore, the defendant Walker had a resulting trust in the land
conveyed after payment of the debts secured. The first ques-
tion to be considered then, is; was this equitable estate sub-
jected to the lien of the docketed judgments. Thelaw before
C. O. P. is clear. As to all estates in lands which might be
sold under execution at law, a lien was created by the issuing
of an execution which related back toits teste. But as to such
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equitable estates as were not liable to sale under execution at
law, but the sale of which to satisfy a judgment, might be en-
forced by bill in equity, no lien was created by the issuing or
levy of an execution, but only by the filing of a bill. The
estate of Walker belonged to this last class.—Sprinkle v. Mar-
tin, this term.

The reason why no lien was created in such a case, by the
issuing of an execution is thus stated by Henderson, /., in Har-
rison v. Battle, 1 Dev. Eq. 541. ¢ As thercfore it (the result-
ing trust) could not be levied on or gold by the common law
to satisfy the éxecution, no lien arose from its issuing, or what
the Sheriff calls its levy. For as the lien arises, or is created
as a mean to the end, it would be vain for the law to raise it,
when the end could not be attained.” Whatever was the
weight of this reasoning, the rule became settled, and created
an unnecessary and inconvenient difference between legal and
certain equitable estates on the one side, and certain other
equitable estates on the other side.

We think this difference was abolished, as far as in reason
and the nature of things it could be by Sec. 254, . O. ., above
cited. This section says that the docketed judgment shall be
a lien on all the real property of the defendant; it makes no
exception of equitable estates, and certainly, such estates are
property.

It must be noted, however, that this section does not make
liable fo sale under ecxecution any equitable estates which
were not so by the construction of the Ad¢f of 1812, (Revised
Code, ch. 45, sec. 4, 5,) before the C. C. .

In order to sell an equitable estate, not liable to sale under
exccution at law by that Act, that is to say, one which is nei-
ther a pure and simple trust, nor an equity of redemption, the
plaintiff in the execution must still resort to his action, as for-
merly to his bill in equity to ascertain the rights of the parties
and enforce his lien. The only effect of the Code is to give
him the benefit of a lien by the docketing of his judgment,

7



98 IN THE SUPREME COURT.

A, A McEriTHAN & Soxs ». JorEN WALKER AND W. J. Brown.

instead of by the filing of his bill, or the issuing of his sum-
mons in an aection to enforce it. Thus the law is made
more uniform, and the unnecessary and useless distinction be-
tween legal and equitable estates is abolished.

And that is probably as far as the law can safely go in
that direction. It must be observed too, that this lien may be
waived, or lost, as all others may, by a delay of the creditor
to enforce it, until circumstances occur to made its enforce-
ment a fraud upon others. DBut that point does not arise
here, and nothing need be said upon it.

It will be seen thatno allusion is made to the fact stated
in the affidavit of Brown, the garnishee, relative to the trans-
actions with McCaskill, or to the homestead of Walker. Neo
adjustment of the equities of the partics in the land, can be
madein this proceeding. That can be done only in an action
brought to sell the resulting trust, when all persons claiming
interests will be brought before the Court, and entire justice
can be done. Neither the Clerk, nor the Judge, otherwise
than in the regular course of such action, has jurisdiction to
order the sale of such an equitable estate.

Having thus stated the position of the plaintiff in respect
to the real property of the defendant Walker, the next ques-
tion is; did the plaintiff entitle himself to the relief given
by sections 264, et seq. of C. C. P.,under the title of “ Pro-
ceedings supplemental to execution.”

‘We think that the purpose of the Code was to give those
remedies to a plaintiff, only in case, the defendant had no
known property liable to execution, or to what is in the na-
ture of execution, viz: Proceedings to enforce its sale, for the
satisfaction of the debt, sufficient in value, to satisfy the debt.

In this case, execution issued, which was levied on the es-
tate of Walker. The levy,is, perhaps only material, as show-
ing the knowledge of the plaintiff that Walker had property
liable to his debt. Probably, the docketing of the judgment
has on real property all the effect of alevy. If there be a
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lien on property, it must be shown either by a sale of the
property, or by affidavit, that the property is insufficient in
value, to satisfy the debt.

Wesee no reason why the proceedings given by sec. 266,
may not be commenced before the sale of the preoperty levied
on, on an affidavit, or other proof of its insufficient value,
just as a subsequent levy may be made, after a previous in-
sufficient one; but clearly no final order ean be made, appro-
priating to the creditor any property discovered under this
section, until the property previously levied on, is exhausted,
for until that is done, it cannot be known whether anything is
still owing. Until the property levied on can be brought to
sale by a proper proceeding, the property discovered by the
garnishee, may be levied on, as a security for the deficiency.

In the present case, the plaintiff had neither caused the real
property of the defendant Walker to be sold, nor did he make
any proof: that it was of less value than his debt. |

Under such circumstances it could not appear that any
thing was due to him, and he did not entitle himself to sup-
plemental proceedings.

JUDGMENT AFFIRMED,
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‘Where a Judge, in response to a prayer for special instructions, complies
strictly therewith, it cannot be error. More especially, when his charge is quite
ag fayorable, as the testimony warrants.

‘Whether under the words ‘'my planiation,” used in a will, all lands contiguous
to the home place ot the testator, will pass, quere.

Howe v. Davis, 10 Iredell, 481, Bradshaw v. Ellis, 2 Dev. & Bat. 20, cited and
commented on.

This was an action of :iectment tried before His Honor,.
Judge Buxton, at Fall Ter+ 1871, of Montgomery Court.

The question in the Court below was, whether a tract of
land known as the McLeod tract, of 100 acres, passed to the
plaintiff under the words “my plantation” contained in the
first clause of her husband’s will.

Testimony was introduced by the plaintiff to show that the
land in controversy, adjoined the lands on which the testator
lived or was contiguous thereto. Testimony tending to prove
the contrary was introduced by the defendant. His Honor
charged the jury, that if the home tract of the testator was
contiguous to the Martin tract, then the whole of the Martin
land, including the Alexander McLeod 100 acres, passed to the
plaintiff, for life &e., and he added, being thereto requested,
that if the testator claimed, that all his lands were contiguous,
whether they were so or not, the whole would pass to the
plaintiff, under the will of the testator.

There was a verdict for the defendant.

Rule for new trial for alledged error in the charge of the
Court. Rule discharged. Appeal to the Supreme Court.

Neil McKay, for plaintiff,
Boattle & Sons, for defendant.

Bovpexn, J. The only question made in this case, is, as to
the charge of His Honor.
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His Honor instructed the jury, that if the Alexander Me-
Leod tract of land, being the land in dispute either adjoined the
plantation of the testator, or lay contiguous thereto, the plain-
tift was entitled to recover. In this charge, we think that if
there was any error, it was certainly not to the prejudice of
the plaintiff.

It will be remembered, that there was no evidence, offered on
the part of the plaintiff, that the tract of land in controversy
had been used by the testator as a part of his plantation. But
the plaintiff attempted to show that it adjoined the plantation,
or that it lay contiguous thereto; and His Honor instructed
the jury that if it adjoined the plantation orlay contiguous
thereto, then the plaintiff was entitled to recover.

Thig was quite as favorable a charge as the plaintiff was
entitled to, upon the testimony; as the Court does not hold,
that it would certainly follow, that if it adjoined or lay contig-
uous, it would pass to the devisee under the words “my plan-
tation.” It might not, as it by no means follows, that by the
term “my plantation,” all the adjoining and contiguous lands
pass.

The true enquiry was, did the particular tract of land,
which lay a mile and a quarter from the residence of the testa-
tor, across Mountain Creek, where there was a blacksmith shop,
eccupied only as such, constitute it, a part of the plantation.
It might have been, so considered and so used by the testator,
but there is no proof in the cause, that the tract in controversy
was and is a part of the plantation, or that it was considered
as a part thereof by the testator; but the plaintiff seems to
have put her case solely upon the ground that the traet in dis-
pute either adjoined or lay contignous to the plantation; but
the jury have found that the land neither adjoined, nor was
contiguous.

It is true, that in the case of Howe v. Dawis 10 Ire. 431, it
was settled that as [the devisor actually cultivated two
tracts, one of which he called his home place, and the
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other the Brown place, yet as he cultivated both tracts as
one farm, they passed under the designation of his plantation,
and in the case of Bradshaw v. Ellis, % Dev. and Bat. Ey. 20,
the Court held that “my plantation,” carried two tracts which
were half a mile apart, when both tracts had been cultivated
together by the testator as one farm.

In our case, there was no proof that the tract in dispute,
had ever been cultivated as a part of the plantation of the
devisor.

TaERE 15 No Fxrror. Let this be certified.

COUGHLAN, RANDALL & CO., and JAMES FORSYTHE »s. R. M. WHITE,
SHERIFF, &c.

1. The Circuit Court of the United States, fsnot, in any sense, a foreign Court :
its judgments and process bind proprio vigore, and create legal rights, which
the State Courts are bound to recognize, and will enforce, when the estate or
property subject to the right, comes, within their control.

2,  Executions issued from thec United States Courts create alien from their teste.

8. Where a judgment was'obtained, in the Circuit Court of the United States,
and execution was issued thereon angd levied upon the land of the defendant in
said execution, and when a Sheriff, had other executions from the State
Courts, against the same party issued upon judgments, some of which, were of
lien before and others after, the feste of the execution from the Circuit Court,
and the Sheriff had levied upon and sold the land of the defendant, held, that
the plaintiffs in the execution from the United 8tates Court were entitled to the
residue of the money in the hands of the Sheriff atter satisfying the judg-
ments of a prior lien to theirs’, and that upon a rule in the Superior Court the
Judge should have ordered the application, accordingly,

This was a motion, to compel the Sherift of Mecklenburg
eounty, to apply the surplus of money in his hands, arising
from the sale of the real and personal property of ene Taylor,
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after satisfying certain executions of a lien prior to the 29th
day of November, 1869, to the payment, of plaintiff’s execu.
tions. The Sheriff sold the property et Taylor, under execu-
tions, some of which, were of lien prior to the 29th day of
Nov., 1869, and others, of lien subsequent to that time.
After satisfying the first named executions, there was a surplus
in his (Sheriff ’s) hands of about $3,000.

The plaintiffs obtained judgment, in the Circuit Court of
the United States, on the 29th day of November, 1869 ; execu-
tions were issued upon the judgments bearing feste the last
Monday in November, (29th) and came to the hands of the
United States Marshal, and were levied, respectively, on the
19th and 29th ot January, 1870. The proceeds of the sale, of
the personal property of Taylor, was not sufficient to discharge
and pay oft the executions in the hands of the Sheriff, of a
prior lien to Nov. 29th, 1869, but the proceeds of the sale of
the realty, was more than sufficient. Upon this statement of
facts, the presiding Judge, His Honor, G. W. Logan, refused
the motion. From which judgment plaintiffs appealed to
the Supreme Court.

W. H. Bailey, (with whom were Phillips & Merrimon) tor
plaintiffs, cited and relied on. Bayard v. Bayard, 5. Penn.
Law Jour.,160. Azcarati v. Fitzsimmons, 3 Wash. C. C. 134.

J. H. Wilson and H. W. Guion, for defendant.

Ropman, J. On the last Monday in November, 1869, (be-
ing the 29th day of the month) Counghlan, Randall & Co.,
obtained a judgment in the Circuit Court of the United States
for the District of North Carolina against one Taylor,
as did also James Forsythe. #% fas upon these judgments,
tested of said last Monday in November, 1869, were duly issued
to the United States Marshal, and levied by him on the lands
of the defendant Taylor, on the 16th January, 1870.

These 1ands and certain personal property of the defendant
had been previonsly levied on by the Sherift of Mecklenburg
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County, under executions from the State Courts, tested before
29th November, or which had issned upon judgments docketed
before that day. The personal property had also been levied
by a constable prior to 29th of Novembher, to satisfy sundry
executions from Justices of the Peace.

In April 1870, the Sherift sold the personal and real prop-
erty, and with all of the proceeds of the sale of the personal
property, and a part of the proceeds of the sale of the land
paid off the prior executions, docketed judgments and justice’s
executions, in his hands; leaving a residue of $3,559.92 de-
rived from the sale of the land. The Sheriff had also in his
hands at the time of the sale, executions from the State Courts,
on judgments docketed, after 29th November, 1869.

Coughlan, Randall & Co., and Forsythe, moved, in the Su-
perior Court of Mecklenburg, that the Sheriff be ordered to
to apply said residue to the payment of their claims, which
order the Judge refused to make, but ordered the Sheriff to
apply it to the executions in his hands from the State Courts.
From this order they appealed.

We think the principles on which this question must be
decided are clear. It was settled law before the C. C. P., that
executions levied on land had priority from their respective
teste. Had the execution from the United States Court issued
from the Court of any eounty in the State and gone into the
hands of the Sheriff, there could have been no doubt but that
it would have been entitled to priority of satisfaction over
judgments docketed after its Zeste.

The United States Courts in this State adopted our former
rule that an execution binds from its feste, and it still holds in
those Courts. But it is said that because the fund is in a State
Court, that Court, will ignore the judgments in the United
States Court, and distribute the fund exclusively amongst the
creditors by judgment in the State Courts, notwithstanding
their subsequent date. 'We think such a proposition is founded
on & misconception of the relations of the several Courts. The
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Circuit Court of the United States is not in any sense a for-
eign Court. Its judgments and process bind proprio wvigore,
and create legal rights, which the State Courts are bound to
recognize and will enforce, when the estate or property subject
to the right, comes, within their control. In doing so,they do
not proceed on any ground of international comity, but on the
ground, of giving eflect, to a legal right. DBy the #este of the
executions from the U. S. Court the plaintiffs acquired a lien
upon the land of the defendant, subject to prior liens, and the
fund now in Court, is what remains of that land, after the dis-
charge, of the prior liens. If the Sheriff had sold only so
much of the land as was necessary to discharge the executions
in his hands, and left a- part of the land unsold, the United
States Marshal could have sold that part; and his right to
have this money, which represents that part of the land, is just
the same.

We think the Judge erred. Iis order should have required
the fund to be paid to the U. S. Marshal to be distributed
among the plaintiffs under the order of the Circuit Court. If
the fund were in this Court, we could make the order here;
but as it is in the Court below, the case will be remanded, to
be proceeded in according to this opinion. Let this opinion be
cretified.

As the Sheriff appears to have acted fairly, the plaintiffs
will recover no costs of him, in this Cours.
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1. The confessions of a prisoner ought to be received with great eaution, and
unless they are free and voluntary, and without fear produced by threats, or
inducements of tempgral advantage, ought to be rejected.

2, The examination of a prisoner as to his own guilt, taken before a committing
magistrate, is not admissible in evidence, when the statement is made under
the constraint of an oath, and therefore, not voluntary. The objection to the
admissibility of such evidence, is much stronger, if the prisoner be under arrest.

3, To authorize the introduction of parol evidence as to confessions of & pris-
oner, taken before an examining magistrate, it must appear affirmatively that
there was no examination recorded as required by law.

4, Under the Act} of 1868-'69, ch, 178, the prisoner is eutitled to the benefit of
counsel, and before his examination it is the duty of the magistrate to
inform bim of the charge against him, and ** that he is at liberty to refuse to
answer any question that may be put to him, and that his refusal shall not be
used to his prejudice.” Such examinations are judicial confessions, and the
policy of the law requires them to be taken under the protecting cautionand
oversight of the judicial officer—this caution is an essential part of the pro-
ceedings and must be given to a prisoner under arrest, to render- his examina-
tion admissible in evidence.

5. The reason of the statule extends to an inquisition by a coroner. In this
respect, he is, an examining magistrate.

6. 'When a prisoner 15 brought before a coroner while he is holding an inquisi-
tion, and after witnesses had been examined, a post morterm examination made,
and & verdict entered np, in answer to a question asked by the foreman
of the jury ‘“‘confessed,” held, that although after the first question was put,
the prisoner was cautioned by the coroner not to answer, the caution came
too late, to afford the protection which the law requires, and the coxfession
was inadmissible,

¥ When a physteian was examined as a witness, and stated that he had exam-
ined the prisoner, and was of opinion that she had been delivered of a child
within three or four days, and it was proposed to ask him ‘‘whether from his
experience and knowledge of females in three or four daye after the delivery
of a child, and ander the circumstances detailed by the evidence, the prisoner
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was in a frame of mind to give an inlelligent answer, or know what she was
talking about?’ Held, that the question was proper, and should have beenal-
lowed.

8 The ruleof law in criminal cases, requiring proof beyond a reasonable doubt,
does not require the State, even in a ease of circumstantial testimony to prove
such a coincidence of circumstances as excludes every hypothesis except the
guilt of the prisoner. The true rule is, that the circumstances and evidence
must be such, as to produce a moral certainty of guilt, and to exclude any
other reasonable hypothesis.

State vs. Broughton, 7 Iredell, 96, State »s. Young, 1 Winston, 126, State vs.
Parrish, Busbee 239, Queen vs. Johnsion, 2 Heard L. C., cases 504, cited and
approved.

This was an indictment for murder, tried before Cannon,
Judge, at Forsythe Superior Court, Fall Term 1871,

The facts of the case are as follows:

On Saturday or Sunday, about the 6th day of May, A. D.
1871, an after-birth was found at a mill pond near the prison-
er’s residence. The neighbors, believing that a child had been
murdered on Monday, drew off the water of the pondin
search of its body. While this was going on, the prisoner was
brought to the place where the after-birth was found, but then
denied any knowledge of it. Nothing being found in the
pond, search was made in the woods and the body of a child
was found, buried within one hundred yards of the prisoner’s
house. She and her mother were arrested shortly thereafter.
About an hour after dark a coroner’s jury and an examining
physician arrived at the place and held an inquest. The body
of the child was brought near the door of the house in which
prisoner lived. While the inquest was being held and a pos?
mortem examination was being made by the physician, the
prisoner waslying ona bed in the house, (which consisted of a
single room,) weeping and groaning. Suddenly, she sprang to
the door and as suddenly sprang back again, and fell upon the
bed and was much excited. After the post mortem examina-
tion had been finished, witnesses examined, and verdict of the
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jury rendered, the prisoner, in answer to a question asked by
the foreman ot the jury, confessed. The coroner, after the
first question was put, cautioned prisoner, telling her not to
answer, that it was none of his business and that her answers
would be used against her. Prisoner’s counsel asked His Hon-
or to exclude the confessions. His Honor admitted them and
prisoner excepted. The physician stated that he had examined
the prisoner, and was of opinion that the prisoner had given
birth to a child within three or four days before the inquest
was held. The prisoner’s counsel proposed to ask witness,
“from bis knowledge of the condition of females in three or
four days after the delivery of a child, under the circumstances
as detailed by the evidence, the prisoner was in a condition or
frame of mind to give an intelligent answer or know what she
was talking about?’ This question was objected to, and the
objection sustained by the Court. In the argument to the
jury, the prisoner’s counsel proposed to read from a medical
work, certain extracts, not as evidence, but as a part of their
argument applicable to the evidence, This was objected to,
and disallowed by the Court. The theory of the prosecution
was, that the child had come to its death by a blow with a
stick on the top of its head. The physician testified, that be-
tween the scalp and the skull, he found a collection of coagu-
lated blood about the size of a half-dollar with several smaller
spots of like kind surrounding it. That in his opinion, it was
improbable that a blow upon the top of the head, sufficient to
causge death, would not have been attended with contusion or
laceration of the skin, a fracture of the skull, &c. That the
appearance on the head was not uncommon from nataral
causes. That he could account for the death otherwise than
by violence, viz: by neglect. Upon this testimony the pris-
oner’s counsel asked His Honor to charge the jury, that before
they eould convict, the evidence must be so strong as to ex-
clude every other reasonable hypothesis than the guilt of
the prisoner. His Honor did not so charge, but told the jury
the evidence must satiefy them beyond a reasonable doubt.
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Prisoner excepted. Verdict of guilty. Rule for a new trial.
Rule discharged. Judgment. Appeal to the Supreme Court.

Attorney General, for State.
Morehead & Watson, for defendant.

Dok, J. The rules of evidence as to the admissibility, on
a trial tor crime, of the previous confessions of the prisoner,
have been much discussed, both in this country and in England,
and have given rise to considerable confliet of judicial opinion.
It is not necessary for us to enter into this intricate maze of
judicial uncertainty as the principles which govern this case
are tounded in natural justice and upon high authority. The
confessions of prisoners are received in evidence upon the
natural, as well as legal presumption, that a prisoner will not
make an untrue statement, against his owninterest. This pre-
sumption is weak or strong, according tothe various circum-
stances and facts of the particular case. All the authorities
agree that such evidence ought to be taken with great caution
and unless the confessions were free and voluntary, and made
with deliberation and without fear, excited by threats, or in-
ducement of temporal advantage, they ought to be rejected as
evidence on a trial for the admitted crime. Nemo tenetur
seipsum accusare was a well established maxim of the common
law, and was applicable, bothin civil and criminal proceedings.
Even the Court of Chancery, in enforcing discovery does not
depart from this general policy of the law and will not require
a party to discover matters to criminate himself, or expose him
to a penalty or forfeiture. No examination of a prisoner as to
a crime charged against him was allowed in England until the
passage of the statutes of PAil. & M.~1 Greenleaf on Ev., 256,

The provisions of these statutes were substantially re-enacted
in this State, (ZZev. Code, CA. 85), and many decisions have
been made under them.

It is well settled that the examination on oath of a prisoner
as to his own guilt, taken before a committing magistrate is
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not admissible in evidence, as the statement was made under
the constraint of an oath, and therefore was not voluntary,
State v. Broughton, 7 Ired., 96. The objection, to the ad-
missibility of such evidence, is much stronger, if, at the time
of the examination, the prisoner was under arrest, for the al-
leged crime. State v. Young, 1 Winst., 126,

To authorize the introduction of parol evidence, as to the
confession of a prisoner, before an examining magistrate, it
must appear, affirmatively, that there was no examination re-
corded, as required by law.—State v. Parish, Busb., 289.

The Courts, in acting under these statutes, have generally
construed them with liberality towards prisoners, and have
regarded with suspicion, confessions made to “a person in au-
thority,” and have thus manifested a tendency to return to the
liberal and humane principles of the common law, upon this
subject.

The hardships and injustice, which often oceurred to prison-
ers, under the statutes of Phillip and Mary, and the advancing
civilization of the age, called for additional legislation in Eng-
land, which 1s now embodied in the statute of 11 and 12 Viet.
The principles of this statute are contained in the Acts 0f1868
-9, ch. 178. Under thisstatute, the prisoner is entitled to have
the benefit of counsel, and before his examination is com-
menced, it is the legal duty of the magistrate, to inform him
of the charge made against him; and * that he is at liberty to
refuse to answer any question that may be put to him, and that
his refusal to answer shall not be used to his prejudice, in any
stage of the proceedings,” and the examination shall be re-
duced to writing, and submitted to him for correction and ex-
planation. Such examinations are termed judicial confessions,
and the policy of the law requires them to be taken under the
protecting caution and oversight of the judicial officer. This
caution is an essential part of the proceedings, and must be
given to the prisoner under arrest to make his examination
admissible in evidence.
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The reasons of the statute extend to the inquisition of the
coroner, for, in this respect, he is an examining magistrate.
When a person is slain, it is the duty of the coroner to make
inquiry, as to all the material circumstances attending his
death, and find out, it possible, who is guilty of the homicide,
either as principal or accessory, and “shall cause them to be
taken and delivered to the Sheriff, and committed to jail.”

In this case, we are only considering the admissibility in
evidence of confessions made in the presence of examining
and committing officers.  'We will not enter upon the many
distinctions which have been drawn by Judges, as to what
fear, hope, or other inducement will exclude confessions made
to other persons in authority, or to private persons.

The law requires its officers to administer justice, with cau-
tion and with mercy, and will not allow them to act the part
of mere detectives of crime.

The fear and apprehension which is naturally produced by
an arrest and charge of crime, which is often increased by his
ignorance of legal proceedings, and by the manner, appearance
and language of the excited crowd, which is usually present
when an examination is taken, are well calculated to throw
him off his gnard, and deprive him of his usual self-possession
and prudence. The present wise and beneficent policy of the
law allows a prisoner under arrest, time for deliberation, and
an opportunity to obtain correct legal advice, so that the state-
ments which he may make on an examination, are made of his
own free will, and with full knowledge of the nature and con-
sequences of his confessions.

The wisdom and enlightened policy of the statute, which
we are now considering, are clearly exemplified in the case
beforeus. ‘From the evidence it appears, that an “after-birth,”
was found near a millpond, which induced the neighbors to
believe, that a recently-born infant had been murdered. This
circumstance naturally produced much excitement, and caused
an active search to be made, in which the body of a child was
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found. The prisoner and her mother were arrested, and in a
short time the coroner and a jury appeared to make an inqui-
sition. A post mortem examination was made in the night
time, and near the door of the prisoner’s house. * During
“this time prisoner was in the house, which consisted
“of a single room, lying on a bed, weeping and groan-
“ing, the house filled with persons ; that suddenly she sprang
“up and out of the door, and as suddenly sprang back, and
“fell upon the bed, and was very much excited. The post
“mortem examination being finished, evidence of witnesses
“taken and verdict of jury entered up; in answer to ques-
“tions put by the foreman of the jury—the prieoner confesss-
“ed. The coroner cautioned her after the first question was
““ put, telling her not to answek, it was none of his business
“and that her answers might be used against her.”

The caution came too late to afford the protection which the
law requires. The record does not set out the confession, but
it appears to have been made when the prisoner exhibited
great agitation and mental distress, and when she must neces-
sarily have been in a condition of physical prostration. She
had heard the evidence of the witnesses, and the solemn ver-
dict of the jury as to her guilt. Her response wag to a ques-
tion of the foreman of the jury, and was made without any
previous advice as to her legal rights, and the probable conse-
quences of her statement. 8he no doubt regarded the fore-
man of the jury as a person in anthority, and in her ignorance
of the law she felt bound to answer his questions. The ver-
diot of the jury was entered up, and she no longer had any
expectation of safety by remaining silent, and, it may be, that
she hoped for mercy trom her prosecutors, by making a state-
ment in accordance with the verdict of the jury, and the opin-
ion of the crowd. Her mother, who perhaps was her only
friend, was under arrest, and charged as the partner of guilt,
and she saw no manifestation of sympathy from her neigh-
bors who believed that she had committed a heinous crime,
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Even if a previous caution was not required by the Statute,
we think under the circumstances of the case, His Honor,
would have been justified in rejecting the confessions of the
prisoner. The wise and humane rule laid down by Hawkins,
before the passage of the Stat. 11 and 12 Victoria, is well
stated, and is very applicable to this case. ‘“The human mind,
under the pressure of calamity is easily seduced, and is liable
in the alarm of danger to acknowledge indiscriminately a
* falsehood, or a truth, as different agitations may prevail. A
confession, therefore, whether made upon an oflicial examina-
tion, or in discourse with private persons, which is obtained
from a defendant, either by the flattery of hope, or by the
impressions of fear, however slightly the emotions may be
implanted, is not admissible evidence, for the law will not
suffer a prisoner to be made the deluded instrument of his
own conviction.” 2 Hawkins P. C.,ch. 46, page 595,

As the confession in this case was made before the coroner,
without the previous cautions required by the Statute, it was
inadmissible as evidence, and His Honor erred in allowing it
to go to the jury. 1 Greenleaf on K., ch. 12. Roscce's Or..
Fv. 55, The Queen v. Johnston 2 Heard. L. Or. Oases 504.

On the trial, the physician who had been summoned by the
coroner, stated that he had made an examination of the per-
son of the prisoner, and in his opinion, she had been deliver-
ed of a child a few days before the inquisition was taken. “The
prisoners counsel, proposed to ask the witness, from his experi-
ence and knowledge of females in three or four days alter the
delivery of a ehild, under the circumstances as detailoed by the.
evidence, the prisoner was in a condition or frame of mind to
give an intelligent answer, or know what she was talking
about.”

This question was a proper one, and the witness ought to
have been allowed to answer it. The testimony proposed
might have been introduced, before Hia Honor passed upon
the admissibility of the confession, and might have had an

b
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important influence in determining that matter. At the time
it was offered, it was admissible for the purpose of showing,
that, an account of the physical condition of the prisoner, lit-
tle confidence could be placed by the jury in the truth of her
statements.

The hypothesis assumed by the prosecution, founded upon
the confession of the prisoner, was, that the child was killed
by a stroke on the top of the head with a stick. The physi-
cian who made the post mortem examination, stated on the
trial, that this hypothesis was “highly improbable,” and gave
intelligent reasons for his opinion, and ““that he could account
for the death of the child otherwise than by violence, to-wit :
by negleet.” If theprisoner in any manner exposed the child,
with an intent to destroy it, or by any other species of crimi-
nal neglect caused its death, she might have been convicted
under the second count of the indictment. If however, the
neglect was not deliberate and wilful, but was the result of
povert:y, debility or ere inattention, she would not be guilty
of a criminal offence. ZRoscoe, C., Ev. 667. There was no
evidence to show that the child died from any criminal neglect,
#0 that, there are only two hypotheses which were presented by
the testimony. The first founded upon the confession made
under the circumstances mentioned; and the second arising
from natural evidence as understood and explained by a wit-
ness of scientific knowledge and professional experience, who
was prompted by no motive but a regard for justice and
‘truth.

The law presumes a person to be innocent until the contrary
is conclusively proved and the burden of proof is always on
the State. All the text writers and numerous judicial opin-
‘ions declare that criminal cases must not be determined by a
preponderence of testimony, but the evidence must be suffi-
cient to produce a fall conviction of guilt, to the exclusion of
all reasonable doubt. The rule requiring proof beyond a rea-
sonable doubt does not require the State, even in a case of cir-
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cumstantial testimony, to prove such a coincidence of circum-
stances as excludes every hypothesis except the guilt of the
prisoner ; the true rule is, that the circumstances and evidence
must be such as to produde a moral certainty of guilt, and to
exclude any other reasonable kypothesis. 1 Leading Or. Cases
(Bennett) 322. 3 Greenleaf on Fuv., Sec. 29.

When any reasonable hypothesis of innocence exists in the
mind of the jury, there must necessarily be a reasonable doubt
as to the guilt of the accused, and he is always entitled to the
benefit of that doubt.

The charge of His Honor upon the question of reasonable
doubt was the usual tormula adopted on criminal trials, but
under the circumstances of this case, we think he ought to
have given the instructions asked by the counsel for the de-
fence.

There must be a Venere de novo.

Let this be certified.
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G. M. GIBBS, Ex'r vs. THOMAS C. FULLER, et ol.

1. Where asuit was brought in the name of A, B. guardian vs. C. D., and was
stated on the docket in the name of A. B. g., sometimes in the name of A, B.,
and sometimes A. B., Ex'r, or Adm'r, and after the death of plaintiff, sug-
gested and his personal representative was made a party, itcontinued on the
docket in the same name, until judgment was rendered, which was in favor of
plaintiff for debt- and costs, held, that though the clerk, as a mere index
or memorandum, continued to state the case on the docket as it had stood
before, yet as it was the same case, it was a judgment in favor of the per-
sonal representative.

2. When a plaintiff in bis complaint, purports to set out a judgment between
certain parties, and defendant pleads nul tie! record, and it appears from an
examination of the record, with reasonable certainty that the judgmentandre-
cord are the same, held, to be sufficient.

3. The Supreme Court, cannot reverse the finding of a judge below, upon the
facts, yet they have a right to reverse his rulings upon the legal effect and
operation of arecord.

4. After judgment, the statutes of amendment cure defects arising from
‘‘ mistake in the name o1 any party or persnn, or for any informality in enter-
ing jndgment, or in making up a record” Rev. Code, ch.3; and ‘‘no vari-
ance between allegation and proof shall be material, unless it has misled.”
C. C. P, sec. 128.

This was an action brought upon a former decree of the
Court of Equity, of Cumberland county, tried before Russell,
Judge, at Fall Term 1871, of Sampson Superior Court,

The facts necessary to an understanding of the case are

fully stated in the opinion declared by the Court.
Under instructions from His Honor, a verdiet was rendered

for the defendants. Judgment and appeal by plaintiff.

James C. McRae, and Strange for plaintiff,
Fuller & Fuller for defendants.
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Reapx, J. Buit was commenced in the name of Rebert W.
Gibbs, guardian ». Thomas I. Curtis and others, and in 1860
continued from term to term, until ¥all Term 1861, when the
death of the plaintiff was suggested, and George M. Gibbs,
his executor, made party plaintiff.

Prior to this time, the case was sometimes stated upon
the trial docket, Robert W. Gibbs, guardian ». Thomas I.
Curtis and others ; and sometimes Robert W. Gibbs . &e.
and at another time, Robert W. Gibbs adm’r, ». &c. DBut still
it was all one and the same case.

After George M. Gibbs, executor, was made a party, the
case was still at subsequent terms, stated on the trial docket,
R. W. Gibbs ». &ec., until Fall Term 1864, when there was
judgment in favor of the plaintiff for debt and cost.

The question is, in whose favoris the judgment ? Isit in fa-
vor,of Robert W. Gibbs, the dead man, whose death had been
suggested, because his name had been continued en the trial
docket, or is it favor of George M. Gibbs, the representa-
tive, who had been made party, but whose name was not
upon the trial docket, but who had been made party plaintiff
in the cause?

Evidently the judgment was in favor of George M. Gibbs,
the representative, who had been made party plaintiff. It is
sticking in the bark, to say, that because the clerk continued
to state the case upon the trial docket, as it had stood before,
as a mere index or memorandum, the judgment was in favor
of the deceased, and not in favor of his representative.

We are of the opinon, therefore, that the judgment rendered
at Fall Term 1864, was a judgment in favor of the present
plaintiff as the representative of Robert W. Gibbs deceased.

That being so, then it is alleged by the defendants that the
plaintiff cannot recover in this case, because the allegation in
the complaint is, that the judgment at Iall Term 1864, was
in favor of Robert W. Gibbs, and not in favor of the plain-
tiff in this case, George M. Gibbs.
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This defense is to be considered as in the nature ot a plea ot
nul tiel"record, to be decided by the record itself, and the
construction of the record, was, a question for His Honor.

‘We do not understand that there was any question as to
the authenticity or the terms of the record, but only as to its
construction. Was the judgment offered in evidence, the
judgment set forth in the complaint ? His Honor held that it
was not, and instructed the jury, *“that the plaintiff had
failed to prove his first allegation.” And thereupon the jury
rendered a verdict for the defendant.

The question is, was His Honor right ?

It is true, as we have already shown, that the judgment at
Fall Term 1864, was substantially a judgment in favor of the
present plaintiff, as the representative of Robert W. Gibbs,
deceased.

And it istrue, that the complaint in this case states, that the
judgment in 1864, was in a suit “ between Robert W. Gibbs,
plaintiff, and Thomas I. Cnrtis and others defendants;” and
therefore it must be admitted that the judgment shown by the
record as we have construed it, is not precisely, and in so
many words described in the complaint; but the complaint
does set forth the death of Robert W. Gibbs, and that the
present plaintiff is hisyrepresentative, and it correctly sets
forth the other parties to the judgment, and the time of
its rendition, and its precise amount of principal, interest
and costs. So that with reasonable certainty it is seen that the
judgment shown by the record, is the jidgment set out in the
complaint, and thereby the plaintiff did make out his first al-
legation.

We think therefore, that His Honor erred in his instructions
to the jury.

And here we think it proper to state, that we do not consid-
er that we are reviewing His Honor upon his finding of the
facts—thie we are not competent to do; but weare reviewing
what we understand to have heen, his ruling as to the legal
effect and operation, of the record.
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If there were doubts as to the correctness of what we have
said upon general principles, still we would think that our
statutes are decisive of the case. It is provided that no judg-
ment shall be reversed, impaired, or in any way affected by
reason of imperfections, for any mistake in the name of any
party or person, or for any informality in entering a judg-
ment, or in making up the record. Lew. Code, ch. 3.

So, no variance between the allegation in a pleading, and
the proof, shall be deemed material, unless it have actually
misled the party, &c. And the judge may direct the finding
according to the evidence, and amend the pleadings. C. C.
P. sec. 128,

Trere 15 ERROR. Venire de novo.
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STATE »s. CHANEY WISE.

1. Where time is not of the essence of the offence, and there is but.one statute
applicable to the matter, although that statute be recent, or, recent and not to
take effect until after a specified time, the indictment need not contain an
averment that the offence was committed after the statute went into operation

2.  But where there are two statutes, in referonce to the same offence, and the
one of subsequent date changes the nature of the offence, or the punishment
of the same, the indictment must, by proper averment, refer to the statute un~
der which it was found, so that the Court may see the exact character of the
offence, and the nature and measure of the punishment to be imposead.

3.  The 20th sec., 35 chap., Rev. Code, is intended to cure only formal defects
in the indictment, after judgment, and not omissions of averments, neces-
sary to enable the Court to give judgment intelligzently, and, as in this case, te
see whether to proceed under the one statute or the other.

4, Therefore, where, by the Act of 1869, the punishment for arson was con-
finement in the penitentiary, and by the Act of 1871, death, and the offence was
committed after the last mentioned act, but the time designated in the indict-
ment was be¢fore it, and there was no averment in the indictment specifying
which of the two acts it was found under, and there was a verdict of guilty, snd
judgment of death, held, that the judgment must be arrested.

5.  Whether the Solicitor may move for judgment, treating the indictment as
found under the Act of 1869,—qgucre.

State v. Lane, 2 Dev., 567. State v. Ghandler, 2 Iawks, 439, and S tate v. Pulney,
Phil., L. 542, cited and approved.

This was anindictment for arson, tried before Clarke, Judge,
at Fall Term 1871, of Craven Superior Court.
The following is a copy of the indictment :

“NORTH CARGLINA, e Svrerior Courr,
Craven Counry. 5 Fall Term, 1871.

The jurors for the State, upon their oath, present, that
Chaney Wise, late of Craven connty, not having the fear of
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God before his eyes, but being moved and seduced by the
instigation of the devil, on the first day of January, in the
year A, D., 1871, with.force and arms, at and in, said
county, feloniously, unlawfully, wilfully and maliciously, did
set fire to and burn a certain dwelling house of one Joseph
A. Mason, there sitnate contrary to the form of the statute, in
such, case made and provided, and against the peace and dig-
nity of the State.
JOIIN V. SHERRARD, SOL.”

The evidence was: That the house was burnt, on the 8th
day of August, 1871. Evidence was also introduced tending
to connect the prisoner with the arson. Ile was convicted by
the jury. The prisoner’s counsel moved in arrest of judg-
ment. The motion was overruled by His Honor, and sentence
of death pronounced. From which judgment the prisoner
appealed to the Supreme Court.

Attorney General for State.
J. H. Iaughion for defendant.

Pragson, C. J. When time, is not ot the essence of the
offence, and there is bat one statute applicable to the matter ;
although the statute be recent, or, although it be recent, and
is not to take effect until after a specified day, the indictment
need not aver that the offence was committed after the statute
went into operation, for the averment, that the act was done,
against the form of the statute, and this averment being found
by the verdict, which is a part of the record, makes it
manifest to the Court, that the fact was done so as to be crim-
inal, within the statute; that is to say, it was committed after
its passage, or, after the day specified for it to take effect.
State v. Lane, 2 Dev., 567. State v. Chandler, 2 Hawks, 439.

We have ‘stated the principle, established by these cases,
with the restriction, where there is but one statufe applicable
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to the matter, for that was the fact in the cases cited. The
question is left open, in cases where there are fwo statutes ap-
plicable to the matter; as in our case. We are to decide,
whether the fact of there being two statutes applicable to the
matter, in respect to the punishment only, prevents the appli-
cation of the principle that the indictment need not aver, that
the offence was committed after the statute went into effect.

By the Act of 1869, the punishment for arson or burglary, is
confinement in the penitentiary. By the act 1871, the punish-
ment for these crimes, is death: as the judgment was upon
this act, it is set out:

Sec. 1. ““ Any person convicted according to due course of
law of the crime of arson or burglary shall suffer death.”

Sec. 2. “ All laws or parts of laws enacted since the adop-
tion of the present State Constitution, fixing punishment for
arson and burglary, are hereby repealed, so far as the same
might apply to such crimes hereafter committed.”

Sec. 3. “ This act shall be in force from and after its rati-
fication. Ratified 4th day of April, 1871.”

The statute is not worded with perspicuity, but the meaning
is: the punishment for arson and burglary comsnitted before
4th April, 1871, shall continue to be confinement in the peni-
tentiary, under the Act of 1869 ; but the punishtment for these
crimes committed after the 4th of April, 1871, shall be death.

So we have two statutes, not affecting the nature of the
crime, and having reference only to the punishments. The
statutes do not conflict, so that the former is not repealed by-the
latter. Nor are the statutes cumulative, so that the two might
be embraced in an averment, “ contrary to the ferm of the
statutes ; but the statutes are independent and separate, one
covering arson and burglary, committed before, and the other
covering the same crimes committed after, 4th April, 1871.

The indictment avers that the crime was committed * con-
trary to the form of the statute, in such case made and provi-
ded,” and the jury found the prisoner guilty, as charged. How
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can the Court see from the record, whether the prisoner was
convicted under the act of 1869, or under the Act of 1871%
The Court must be informed judicially by the record, under
which one of these two statutes, the prisoner is convicted, before
it can proceed to judgment. We were not referred on the ar-
gument to any authority bearing upon the point, nor have our
researches enabled us, to find one. Statev. Putney, Phillips, L.
543. Theindictment under the prior act, was found before
passage of the Act, 1867. So the point was not presented.
But we are satisfied from the * reason of the thing,” that it was
error to pronounce judgment, as upon a conviction under the
Act of 1871, and that an exception must be made to the prin-
ciple announced in the cases referred to, of cases, like the one
under consideration,

Whether, had the indictment, set out a day, on which the
crime was committed, that day being after the 4th April, 1871,
it would have had the effect to remove the uncertainty and
enable the Court to see from the record, that the person was
convicted under the Act of 1871 ; is a point not presented; on
on the contrary a day before that time, to-wit: 1st day of Jan-
nary, 1871, is set out. We will merely remark, that except
where time is of the essence of the offence, the day set out is
immaterial, need not be proved, and a variance is not fatal, the
day being deemed merely matter of form ; for the sake of cer-
tainty of statement, generality, even in matters not essential
being, “ill pleading.” It was suggested, that the defect is
cured by Rev. Code, ch. 35, sec. 20, and the judgment cannot
be reversed. The provision ige—* No judgment upon any in-
dictment for felony, or misdemeanor, whether after verdict or
by confession or otherwise, shall be stayed or reversed for the
want of the averment of any matter unnecessary to be proved,
nor for the omission of the words, as appears by the record,
or of %he words, “ with force and arms,” Nor for the inser-
tion of the words ¢ against the form of the statute, or wice
versa ; nor for omitting to state the time, at’ which the offence
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was committed, in any case, where time is not of the essence of
the offence, nor tor stating the time imperfectly, nor for stat-
ing the offence to have been committed on a day subsequent
to the finding of the indictment or on an impossible day, or
on a day that never happened, &e.”

In our case, “time is not of the essence of the offence,” in
the sense in which the words are ordinarily used in the books,
that is, time does not constitute a part of the crime of arson
and there wasno occasion to set it outin the indictment in de-
scribing the crime.  The suggestion at first had much foree.
But upon consideration, it occurred to us, that the Act re-
ferred to, was intended only to cure formal defects, after con-
viction, so that the guilty should not go “unwhipt of justice,”
and evade punishment on technical objections, as had often hap-
pened, on the frivolous points ennmerated in the Act. The
rule “Noscitur a sociis” seemed to exclude from such company
a vital defect, such as we have in this case, which could not
be cured, unless the Court is to give judgment in the dark, it
not being apparent on the record, under which one of the two
statutes, the person was convieted, so, of course, it could not
be known, judicially, whether the man should be sent to the
penitentiary or should be hanged !

Upon full consideration, we are satisfied that the secope of
the act must be confined to formal objections, and that the
words “nor for omitting to state the time at which the offence
was committed, in any case where time is not of the essence
of the offence,” have reference only to the statement of the
day, as a formality for the sake of certainty of pleading.

For, although in our case, time is not of the essence of the
offence, as night time in burglary, or “when is it made unlaw-
ful to do certain things between such a day and sach another
day in the year,” or to do certain things on ‘the Sabbath day,
yet as we have scen, in onr case, time has a most important
effect upon the punishment and the expression in the Act is
not appropriate, for the purpose of expressing a purpose to cure
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the defect of an omission, to make an averment nccessary to
enable the Court to give judgment, intelligengy, and to know
whether to proceed upon the one statute or the other: for
illustration—had the indictment omitted to set out, that the
house was burnt on a particular day, and concluded acainst
the form of the statue entitled “an Act in relation to punish-
ment for arson and burglary,” ratified 4th day of April, 1871,
Often, indeed, the omission to state a day, when the house was
burnt, would have been cured. But, curing a defect, in not
averring in some way, under what statute the prisoner was
indicted, either by direct reference to the statuteas above, or by
an averment that the crime was committed after the 4th day
of April, 1871, is beyond the scope and intent of the act.

The judgment pronounced as upon a conviction under the
Act of 1871, is reversed. This opinion will be certified to the
end, that the Court then may aliow the motion to arrest judg-
ment ander the Act of 1871.

Whether the Solicitor for the State can maintain a motion
in that event for judgment as upon a conviction under the
Act of 1869, is not ours, at this time, to decide. The averment
that the crime was committed on the 1st day of Janunary, 1871,
would seem to point to that statute, but as we have seen the
day set out is not material, need not be preved and a variance
is not fatal, it may be that judgment cannot be pronounced
as upon a conviction, on either one of the statutes, by reason
of the uncertainty.

Exrror, This will be certified to the end, &e.
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STATE vs. HARVEY PERKINS, (Col.)

1, Itissettled, that a witness who swears to the general bad character of anoth-
er witness, may, upon cross-cxamination, be asked to name the individuals,
who bad spoken disparagingly of the witness, and what was said. Thisis
every day practice, There isa difference between an examination in clief and
across-examination, when the party endeavoring to sustain the witness, whose
general character is attacked, mey go into varticulars as to persons, and what
they said.

o

When a witness was called, to impeach the character of another witness, and
stated that he did not know the general character of said witness, he ought to
have been told to stand aside. Counsel have no right to cross-cxamine their
own witnesses,

3. A challenge to a juror, must be madein ‘“‘apt time,”” and before the jury are
empapelled. If, after a jury have been empanelled and charged, exception is
made, it is not in ‘‘apt time.” After verdict, it is a matter of discretion for
tbe judge, whether, under such circumstances, he will grant a new trial,

This was an indictment tor burglary, tried betore Henry,
Judge, at Fall Term 1871 of Buncombe Superior Court.

The defendant’s counsel interrogated the jurors as they
were called, as to their indifference, viz: as to forming and
expressiug an opinion. No juror was objected to on that
account.

The material witness for the State was the prosecutrix.
The defendant introduced one Hampton, to impeach witness’
character. He swore that witness’ character was not good as
totruth. The solicitor, on cross-examination, asked Hampton,
toname the person whom he had heard speaking disparagingly
of the prosecutrix. Defendant’s counsel objected. The ob.
jection was overruled. Witness named several persons. The
solicitor then asked what he had heard these persons say.
This question was objected to, and objected overruled. Wit-
ness then stated expressions that he had heard used to the dis-
paragement of the prosecutrix.
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The solicitor then interrogated the witness, as to grounds of
ill-feeling between the persons, whose names he had mentioned
and the proseeutrix, and between himself and prosecutrix.
Witness stated facts tending to show ill-feeling. Objection to
this question was overruled.

Defendant introduced another witness as to general charae-
ter. He stated that he did not know the general character of
prosecutrix. Defendant then proposed to ask witness whether
he did not know her general character for “virtue,” and for
vindictiveness and malignity, and her general character, grow-
ing out of a particular transaction. These questions were
excluded by the Court.

Verdict of guilty. Rule for a new trial, for the exceptions
above stated, and for the further reason that one of the jurors
had been foreman of the grand jury, which found the bill of
indictment, which fact was not discovered until after the jury
were empanelled, and charged by the Court. The juror stated
that if he had belonged to the grand jury, which found the
bill of indictment, he had forgotten the fact. Rule for new
trial discharged. Judgment. Appeal to Supreme Court.

Attorney General for the State.
Coleman for the defendant.

Prarsox, C. J. 1. It is settled, that a witness who swears to
the general bad character of another witness on the other side,
may upon cross-examination, be asked to name the individuals
whom he heard speak disparagingly of the witness, and what
was said. This is every day practice, and the exception was
taken under a misapprehension as to thedifference between an
examination in chief, and a cross-examination, when the party
endeavoring to sustain the witness, whose general character
is attacked, may go into particulars as to persons and what
they said. This disposes of Hampton.

9. The witness Blackwell, called by the defendant, having
stated that “he did not know the general character of the
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prosecutrix,” ought to have been told to stand aside, for the
defendant’s counsel had no right to cross-examine his own wit-
ness.

3. It was the misfortune of the defendant, that neither he
or his counsel had been sufficiently on the alert, to enable
them to find out the fact in “‘apt time” to make it cause of
challenge, that one of the jurors was on the grand jury, when
the bill was found. This might have been a ground for his
Honor in the Court below, to grant a new trial, if he had
any reason to suspect unfairness on the part of the prosecu-
tion, but all suspicion of that kind was put out of the question,
for it was stated by the juror, ¢ if he was on the grand jury
he had forgotten it,when he was put on the petit jury.” How
far this was satisfactory to his Honor, was a matter for him.
But we will say we entirely concur in his conclusion. After
a defendant has taken his chances for an acquital, the purposes
of justice are not subserved by listening too readily to objec-
tions that were not taken in “apt time.”

No srror. This will be certified.
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The separate estate of a feme covert, is chargeable with her contracts, for money
borrowed with the assent of her trustee, upon the credit and for the improve-
ment of such estate, although the estate is not charged by, or referred fo, in
the contract.

The case of Draper v. Jordan, 5 Jones’ Eq., 175, cited and approved.

This was a bill in equity, filed under the former system by
the plaintiff as executrix of the will of S. M. Withers against
T. W. Sparrow, Martha L. Sparrow, his wife, and James M.
Hutchison.

Mrs. Sparrow was eutitled to a separate estate in Lancas-
ter District, S. C., and having removed to this State, she, with
her husband, filed a petition for the purpose, and obtained the
appointment of, the defendant Hutchison, as trustee, in this
State.

The canse was regularly transferred, and issnes embracing
the salient questions of fact in dispute were submitted to the
jury at July Special Term 1871, of Mecklenburg Superior
Court, His Honor Judge Moore presiding. The facts are suffi-
ciently stated in the opinion of the Court.

His Honor granted a decree in tavor of the plaintiff, and
directed the property itself to be sold, &e.

From this decree the defendants Sparrow and wife appealed.

J. H. Wilson for the plaintiff.

Property in the hands of a trustee, for the sole and separate
nse of a feme covert, and subject to her absolute disposal, will
be held liable in a Court of Equity, for any debt she may con-
tract, with an understanding, express or implied, that they are

9
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to be paid out of such property. Frazier v. Brownlow, 8
Ire. Ey., 237,

The separate estate of a married woman is not liable to her
personal engagements generally, but only when the debt is
charged specifically upon her separate estate, with the concur-
rence of the trustee. Johnston v. Malcolm, 6 Jones' Ey., 120.
Draper v. Jordan, 5 Jones' Ey., 175.

(Fuion, Vance and Dowd for the defendant,

Every contract of any nature, entered into by a feme covert,
without the assent of her husband, express or implied, is void.
She may not be sded at law on her contracts. If she have a
separate estate, before she can charge it at all, the assent of
her trustee-is necessary, and the English rule in this State, is
modified in Frazier v. Brownlow, 3 Ire. Ey., 237, Draper v.
Jordan, 5 Jones' K., 176, Johnston v. Malcolm, 6 Jones’ Ey.,
120,

The note or bond of a feme covert is not negotiable, for the
reason, that from its very natare, it is payable out of a partic-
ular fund or estate. Negotiable paper must carry with it a
personal and certain credit given to.the drawer, not confined
to anything or fund ; it is upon the credit of the person’s hand,
or the person. who negotiates it. John Dawkes, and Mary his
awifev. Lord DeLoraine, 3 Wilson, 207.

In Francis v. Wizzell, 1 Madd., 258, “ That the Court has
no power against a feme covers in personam ; but that if she
has separate property, the Court proceeds against that. Inall
cases the Court must proceed in rem against it. There is no
case in which the Court had made a personal decree against a
feme covert, and though she may pledge her separate prop-
erty, and make it answerable for engagements, yet no decree
can be rendered unless the trustees are parties to the suit.

In Adams on Equity, marg., p. 45, “Her disability to bind
herself or general property, is left untouched; but she may
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pledge or bind her separate propety, and the Court may pro-
ceed <n rem against it, though not ¢n personam against her-
solf.” The rest of the doctrine in Adams, is modified in this
State by the cases above cited, and the case of Frazier and
Brownlow mentioned in the note.

See Pearson’s views in dissenting opinion in Harris v. Har-
ris, T Ire. Ey., 123,

If she may pledge or bind her property by her contracts,
she may specially designate in that contract, what is to be put
in pledge or mortgage. She may dispose of the whole, but
that does not require that she must dispose of her whole trust
estate, at once; she may do so in parts, and at different times,
and to different persons. In Story, § 1399, “her separate estate
will be, in equity, held liable for all the debts, charges, incum-
brances and other engagements, which she does expressly, or
by implication, charge thereon, for having the absolute power
of disposing of the whole, she may a fortior: dispose of a part
theregf.”

The plaintiff in this case cavnot take a decree, unless she
shows an express purpose to charge the separate estate, and
that assented to, by the trustee. The note alone is insufficient
in this State, by Frazier and other cases cited above, alsoin
Pearson’s dissenting opinion, now the law, in this State.

Accompanying the note, and executed with it, was a writ-
ten direction to Mr. Hutchison, the trustee, to pay it out of
the South Carolina trust money, when it should be received.
To this he assented, and the South Carolina trustee, had also
agreed to the same disposition of the funds, in his hands. That
fund has not yet been received, and by the case in 3d Wilson,
the debtis not payable, as yet, by trustee.

The evidence discloses, that Mr. Withers in lending the
money, looked solely to the South Carolina fund for repay-
ment, that be took as his security, and if that has proved in-
solvent, it is his misfortune, and he stands, as very many others
have found themselves, as regards their securities.
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The judge rendered his decree on the ground of a general
equity. That there was a lien, or that plaintift had a right to
pursue the land improved by the investment of the money he
had loaned to Mr. Sparrow, and for which in the first instance
he had taken his note.

In this case, however, there is no rule in equity, justifying
such pursuit. No frand is alleged; no trust fund has been
charged by a breach of trust; nothing converted by the trus-
tee, and no room is afforded for raising an implied trust. “Ex-
press trusts are raised and created by the acts of the parties,
either by word or writing, but an implied trust is never raised,
unless taking all the circumstances together, that is the fair
and reasonable interpretation of their acts and transactions.”
Story’s Fy., § 1195,

Now the words, writings, acts and transactions of these
parties expressly rebut all idea, that the property at Davidson
College, was, in any way, to be bound for the debt.

In this State, no lien for the purchase-money itself, much
less will there be a lien for money applied to the improvement
of the land. Campbell v. Drake, 4 Ire. Ey., 94.

W. H. Bailey (representing the children) submitted the fol-
lowing briet :

I. It is submitted that the whole current of American au-
thorities, shows, that a married woman, cannot, in any manner,
charge her separate estate, unlees the instrument creating the
estate, also confers in terms, the power.

Her common law incapacity, remains, unless removed by a
power.

Such was the doctrine held by chancellor Kent, in Methodist
Church v. Jacqacs, 3 Jokns, Ch. Rep. 78, a decision which has
been cited and approved in many other States.

The same doctrine prevails in South Carolina. FEwing v.
Smith, 3 Desaussure, 417, on appeal, reversing the Chancellor,
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which was re-affirmed in Reid v. Lamar, -1 Strob. Eg., 21.
Cathoun v. Calhoun, 2 Strob. Ey., 331—also, in New York.
L’ Amorouxv. Van Ransellaer,1 Barb. Ch., at p. 31., in Penn.
Rogers v. Smith, 4 Barr,92; in Tenn., Morgan v. Elam, 4
Yerg., 315 ; in Miss., Doty v. Mitchell, 9 Sm. & M., 435 ;
Montgomery v. Agricultural Bank, 10 Ibid, 567; in Texas,
Magee v. Whate, 23 Texas, 180 ; wide also, dissenting opinion
of Pearson, J. Harrissv. Harris, 7 Ired. Ey., 111 ; in Var-
ginia, Williamson v. Beckham, 8 Leigh, 20 ; in Ehode Island,
Metcalf v. Cook, 2 R. I.,855 ; in Maryland, Tarr v. Wil-
liams, 4 Md. Ch. Decisions, 68. Williamson v. Donaldson,
Lbid, 414.

II. If, on the contrary, the doctrine of the Xinglish Courts
is the true one, then as it proceeds on the idea that guoad her
separate estate, she is sole, all the incidents appertaining
to an estate held by a feme sole must follow : and hence she is
entitled (1) to a homestead, it being a pure trust. (2.) And such
homestead is no more liable for the plaintift’s debt, (a mere
loan,) than any other homestead would be.

It is not the purchase money, as the estate, had already been
purchased.

III. Mrs. Sparrow, as expressly shown by the pleadings,
has but a life estate ; and as her children are not made parties
(1) no decree can be made affecting the remainder limited to
them, (2) and the doctrine held in some Courts that a feme
covert can charge her separate estate, being a creature of equity,
should be moulded to suit the convenience of mankind, and
should be confined, it is submitted, to cases where there is an
unlimited jus disponend.

IV. 1 submit that the doctrine of the English Courts even,
is only applicable where a separate estate is crested—a naked
estate, if I may coin an expression—without restrictive or ex-
planatory expressions, accompanying its creation.

The doctrine is based upon the execution of a power—*“im-
plied power”—as the present Chief Justice puts it in Harris
v. Harris, cited supra.
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The learned Stvry thus explains the principles of the Eng-
lish doctrine:

“ But, in the second place, her separate estate will, in equity,
be held liable for all the debts, charges, encumberances and
other engagements, which she does expressly, or by implication,
charge thereon ; for, having the absolute power of disposing of
the whole, she may, a fortiori, dispose of a part thereof. Her
agreement, however, creating the charge, is not, (it has been
said,) properly speaking, an obligatory contract; for, as a
Jeme covert, she is incapable of contracting ; but is rather an
appointment out of her separate estate. The power of ap-
pointment is incident to the power of enjoyment of her sepa-
rate property'; and every security thereon, executed by her, is
to be deemed an appointment, pro tanto, of her separate estate.”
Story Ejy. Juris, 2nd Vol.,§ 1899. TVide also same work,
§ 1400, at page 875. Also ¢bid, § 1401, at pages 879-880.

It is now settled in England, by the leading case of Zullett
v. Armstrong, 1 Beavan, at p. 32. [17 Eng. Ch. Rep. Affirmed
on appeal by Lord Cottenham, 4 Myl. and Cr. 3717.]

“That, in respect of such separate estate, she is by this court
considered as a feme sole, although covert. Her faculties as
such, and the nature and extent of them, are to be collected
Jfrom the terms in which the gift is made to her, and will be
supported by this Court for her protection.”

So both the nature and extent of the estate and its incidents,
amongst which, is the restraint against anticipation, are to be
collected from the creating instrument,

There need not be express words to create arestraint against
anticipation, but the intention must be clear. Sturgisv. Corp,
13 Ves., 190.

If a separate estate is created, the power of alienation fol-

Jows as incident ; but if a clause of restraint be inserted, then
the feme is debarred. Why ¢

There can be but one answer, As it depends upon whether
the settlor shall, or shall not, add something to, and thereby
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qualify the general limitation, the creation. of sguch restraing
depends, solely, upon his will.

His will is his intention.

If, then, the settlor declares that the feme shall not anticipate,
ghe cannot, becaunse he so wills and intends it.

If he adds such expressions as indicate that his intent was
to restrain anticipation, as clearly, as if expressed in so many
words, why not give like effect to them? A, in our case, to
the words “ support and maintenance.”

If, therefore, words and expressions are added to the estate,
which are inconsistent with the disposal or charging thereof,
then the power, which would otherwise be implied, is negatived.

In our case, it appears from the report of the Commissioner
to the Court of Equity, in South Carolina, which was con-
firmed and a decree passed in accordance therewith, [Vide,
page 16, of the transeript,] that John Stewart, by his will,
settled the estate “to the sole and separate use, support and
maintenance” of Mrs, Sparrow for life, and then over.

Now, I respectfully submit, that the retention of the pro-
perty unimpaired was made by the testator parcel of the estate
stself ; and no power to sell or charge can be implied against
the expressions ‘support and maintenance,” even according
to the stern doctrine of the English Courts.

The power, if implied, must extend to the whole estate, and
thus the “support and maintenance” by its exercise, would
be abridged or destroyed.

V. Itis further submitted, that as the separate estate was
created by the will of John Stewart, made, published aad
proved in South Carolina, where Mrs. Sparrow then had her
matrimonial domicil, and as the fund consisted of both real
and personal estate, the law governing the rights and obliga-
tions of the feme, touching such separate estate, is the law of
South Carolina, the lex ret sitaey and the law of the matrimo-
nial domicil.

The interpretation of a will. made in another State must be
determined according to the laws of that State.—ZKnight v.
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Wall, 2 Dev. & Batt., 125. Vide also Morrow v. Alexander,
2 Ired., 388.

I submit that the principle, here contended for, was substan-
tially decided in the case of McLean v. Hardin, 8 Jon. Ey.,
294, and the case of Moye v. May, there cited.

And, it is fully settled, that after the rights of the feme have
once attached under the law of the matrimonial domicil, a
change of domicil will not have the effect to divest them or
change their character.— Beard v. Basye, T B. Mon., 133 at p.
141. Doss v. Campbell, 19 Ala., 590.

If I am right in this position, then according to the law of
South Carolina, as shown by the cases ot Zwing v. Smith,
Reid v. Lamar, and Calhoun v. Calhoun, cited supra, Mrs.
Sparrow had no power to charge her separate estate—if the
law of South Carolina be treated as a fact, it formed (if other-
wise than stated) an essential element of the plaintiff’s case,
which she has failed to establish :—quacunque via data, the bill
should be dismissed.

Boypex, J. This was an original bill in equity, decided in
the Court below, and an appeal taken by the defendant to this
Court. The object of the bill was to subject the separate es-
tate of the feme defendant, to the payment of a sum of money,
alleged to have been borrowed by the wife, with the assent of
her trustee, upon the credit and for the improvement of her
separate estate.

There was some conflict in the evidence in regard to the
loan of the money by plaintiff’s intestate to the jfeme defen
dant, and to enlighten the conscience of the Court, upon thi
matter, the following issue was submitted to a jury, to-wit:
“Was the debt in the pleadings described, contracted on the
part of T. W. Sparrow and wife M. L. Sparrow, with the
plaintiff’s intestate, based on the credit of the trust estate of
the feme defendant, with the consent of the trustee, James
M. Hutchison ” Upon the trial of the above issue, His Hon-
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or gave the following instructions to the jury, to-wit: “That
before the jury could find the issue in favor of the plaintiff,
she must satisfy them by a preponderance of eviaence:

First. Thatat the time ot the contract, the credit was given
to the wife.

Second. That the trustee assented to the contract.

Third. That the wife expressly contracted on the credit of
her separate property, and that before she could have a verdict
in her favor, the jury must find that thé money was loaned
for the purpose, and with the assent of the wife and her trus-
tee, and actually invested in improvements on the trust estate.”
Upon this issue, with the above instructions, the jury found
in favor of the plaintiff, as to the note for nine hundred and
ninety-six dollars and thirty-six cents.

The separate estate of the feme defendant was settled upon
her, in South Carolina; her original trustee residing in'that
State. The feme defendant and her husband removed a por-
tion of the funds of the feme covert to North Carolina, and
petitioned the Court of Equity for the county of Mecklenburg,
for the appointment of a trustee, for the jfeme, which was or-
dered, and the defendant, James M. Hutchison was appointed,
and accepted the trust. The defendants afterwards filed their
petition in the same Court of Equity, praying for an order to
permit the trustee of the feme petitioner to invest a portion of
the funds of her separate estate, in lands situated in Iredell
and Mecklenburg counties, and a decree was made to that
effiet ; the lands accordingly were purchased with the trust
funds, and the Court further ordered, that the sum of fifteen
hundred dollars of the trust funds might be expended in im-
proving the lands at Davidson College,so as aforesaid, pur-
chasged.

That after this decree, the feme defendant, with the assent
of her trustee, James M. Hutchison, borrowed ‘of the plain-
tiff’s .intestate the money now in controversy, and expended
the game, in permanent improvements on the land- at David-
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son College, and the feme defendant and her family are now
in the occupation and enjoyment of these improvements, which
are estimated to be worth more than three thousand dollars.

Upon this state of facts, His Honor below, declared the sep-
arate estate of the feme, liable, for the payment of the money
thus borrowed and expended, and ordered a sale thereof, unless,
before a day fixed in said decree, the money should be paid by
the defendants. The question for this Court is, “shall this de-
cree of His Honor below stand, or shall it be reversed for error
in subjecting the separate state of the feme defendant, to the
payment of the debts, due plaintiff’s intestate #?

The law in such a case, in regard to such a settlement made
in our State, must be taken as settled. In the case of Draper
Know & Co. v. Jordan, 5 Jones' Eguity, 175, His Honor, Judge
Manly, in delivering the opinion of the Court, in that case
gays: “We recognize as settled law, the principle npon whick
the case of Frazier v. Brownlow stands, viz: that, a. wife
may, when not restrained by the deed of settlement, with the
concurrence of the trustee, specifically [charge her separate
estate, with her contracts and engagements.”

But the Court in that case seemed unwilling to sanction the
doctrine, that as to the separate estate of the wife, she was to
be regarded as a feme sole in all respects, as held in England
and also in the State of New York. But however proper, this
unwillingness of the Court to recognize that doctrine, might
have been at the time of that decition, there can be no reason
since the adoption of our present Constitution, why the En-
glish and New York doctrine should not now be followed in
our State. It seems to be a general rule, that marriage con-
tracts and settlements, as well as other contracts, are governed
by the lex loct contractus.

Mr. Chief Justice Parker, in the case of Blanchard v. Rus-
scll, 18 Mass. Rep., 184, remarks that, ‘“the laws of any State
cannot, by any inherent authority, be entitled to respect, extra-
territorially, or beyond the jurisdiction of the State that en-
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acts them, is the necessary result of the independence of dis-
tinet sovereignties. But that the courtesy, comity, or mutual
convenience of nations; amongst which, commerce has intro-
duced so great an interconrse, has sanctioned the admission and
operation of foreign laws, relative to contracts.” So that it is
now a principle generally received, that contracts are to be
governed by the laws of the State, in which they are made.

~ This we consider the settled law of our State, and we hold
that at least so far as the limitations of the estate are concerned,
the lew loci contractus must prevail.

The settlement by its terms, limited the estate to the wife
for life, and then over to such children as she might leave sur-
viving, at her death. There were no words in the settlement
denying to the feme, the right to charge her estate, but it is
said that the decisions of the Courts in South Carolina are to
the effect, that under such a contract the wife cannot charge
her estate. But however that may be, it is not necessary for
this Court to decide; as this case turns upon altogether a dif-
ferent question. And that is this: the husband and wife and
her trustee, file their petition in' the Court of Equity for the
county of Mecklenburg, praying for a decree allowing a trus-
tee to purchase and to invest a portion of the trust funds, in
real estate in Iredell and Mecklenburg counties, and to ex-
pend thereon, in permanent improvements, $1,500. The trus-
tee not having the money in hand of the trust estate, to make
the improvements, the feme defendant and her husband, with
the concurrence of the trustee, borrowed the money to make
the improvements authorized by the decree, and actually ex-
pended the same inerecting buildings, and other improvements
estimated to be worth much more than the sum allowed to be
expended, and all of which are now in the occupation and -en-
joyment of the feme defendant and her family, so the question
is, shall her separate estate, to-wit: her life estate therein be
held liable for the money thus borrowed and expended. It
would seem that the barestatement of the case, withont refer-
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-ence to authorities, would be sufficient, for an affirmative an-
swer. The law in this regard in our State, we consider fully
settled by the authorities cited. No one could doubt, that
under the decree, if the trustee had happened to have had the
money in hand of the trust estate, the expenditure would have
been a proper one. Upon what principle, then can it be con-
tended that the plaintiff’s intestate, who had loaned the fund
thus to be expended, and when the jury had found, not only,
that the funds had been borrowed, but actually expended as
allowed, should not be paid out of the feme's estate? We
think, that, by the principles and rules of equity, not only as
administered in our State, but as far as we are aware in South
Carolina, and in every other country where our noble system
of equity prevails, the estate of the feme would be held liable,
for the payment of a debt, in a like case.

The decision of His Honor below, declaring the separate
estate of the feme bound for the payment of the debt, is af-
firmed, but the decree must be modified, so as only to subject
the life estate of the fems, to sale.

This will be certified, that the decree below may be modified,
in accordance with this opinion.
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1, Where it appears to this Court that the Judge below, has, from the state-
ment Qf the appellant, the objections of the appellee and his own notes, been
enabled to make out a case containing the substantial merits of the contro-
versy, the appeal will not be dismissed, although there was great irregularity
in the proceeding below. '

3. Nor will the appeal be dismissed, because the statement of the Judge below,
(Judge Henry) was made out of the District in which the suit was tried (9th,)
unless the record shows that theappellee demanded to be present, and that by
reason of his absence, he was prejudiced, especially when the error coneists in
the rejection of material and competent evidence.

3. This Court is disposed to extend liberality in matters of appeal-practiee,
as the profession have not yet become familiar with the new system.

4. TIf, at a sale of a vested remainder in slaves, a proclamation is made, that if
the purchaser did not get the slaves, they were not to be paid for, it is com-
petent and relevant on a trial in an action on the note given by the purchaser,
for the vendor to show, that his title to such remainder was a good ore at the
time of .the sale by the purchase of outstanding interests, or otherwise, not-
withstanding that the slaves themselves wére emancipated before the life-estate
fell in.

5. At sucha sale, (August 1861,) it is evident that the partics did not contem-
plate emancipation, nor act or talk with reference to such a result; and this is
clearly manifested by the terms of the bill of sale thereat, which embraced
the contract between the parties, and which is in these words: Received
of J. O. W., by note, $1,620, his bid for the interest of J. H. W., dec’d, in
two ‘negroes, * * % # % ¥ ¥ % % ¥ we warrant the title of eaid
negroes, as o the inlerest expressed, unless recovered from the estateof J. H. W.
by M. H. W., who forbid the interest mentioned to be sold, and in case said
recovery is made by the said M. H. W., then the note of the said J. 0. W.,
shall net be recoverable.

8. If the legal title to such remainder was in the intestate at his death, it passed
by the sale to the purchaser, and he is bound for the purchase-money.

The cases of Knightv. Leak, 2 Dev. and Bat., 133, and Woodfin v. Sluder, Phil. L.
200, cited and approved.
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This was an action of debt commenced under the old sys-
tem, and tried before Henry, Judge, at the Special Term in
February, 1870, of Rutherford Superior Court.

The plaintiff declared on a single bill for the payment of
$1,620, dated Angust 13th, 1861, payable six months after
date, with interest from date. The execution of the note was
admitted, There was evidence offered by defendants that
an anoouncement was made by the plaintifts, at the sale, to
the effect, that they would offer the property, (interest in re-
mainder,) and “that if the purchaser never got property, he
would not be required o pay for it; there was also evidence,
that there was a dispute about the title to the remainder, it
being, or having been, theretofore claimed by one M. H.
Whitesides, and that Judge Logan appeared at the sale, and
informed the crowd, “that there wag a claim by each” mean-
ing plaintift’s intestate, and M. H. Whitesides’ and that if “the
title turned out to be in M. H., the purchaser could go on J.
H.’s estate, if in J. H., no difficulty.”

It-was further in evidence, that at the time of the sale, the
life-owner, was an old lady, who is yet living, that it was a
likely family of slaves, and that they brought a fair price.

The plaintifis then offered to prove that M. H. Whitesides,
at the time of the sale, had no title whatsover to the negroes
gold, having transferred all his interest to the plaintiff’s intes-
tate, and that his interest had been sold under execution, and
been purchased by plaintifi’s intestate. This evidence was
objected to and excluded by the Court.

Plaintiffs also offered to show, that said M. H. Whitesides
had abandoned all idea of recovering the negroes, and was
geeking to recover the price of plamtxﬁ”s intestate, and that
he had filed a bill in equity for that purpose. This evidence
was also excluded by the Court,

Verdict for defendants. Judgment, and appesl by plaintiffs,
The counsel not agreeing, on application, His Honor Judge
Henry, made up the case at Asheville. The facts on this-point
are sufficientlv stated in the opinion of the Court,

s



JANUARY TERM 1872. 148

P, H. WHITESIDES, ADMINISTEATOR OF J. H, WHITESIDES ». J. O. WILLIAMS,

Shipp (with whom was W. H. Bailey) for the appellants.
Bynum for the appellees.

Dick, J. The counsel for the defence moved in this Uourt,
to dismiss the appeal upon the ground, that there is. no case
stated as required by the C. C. P., sec. 301. Inthe case made
out by His Honor, he says, ““the statement of the case by
plaintiff’s attorney, accompanied by four specific objections
thereto, proposed by defendant’s attorney, are first transmitted
to me by mail out of the District, with transcript of the
reeord, etc., and that no request from the appellant has been
made to me in accordance with C. C. P., see. 301, to fix a time
and place for settling the case.” The proceeding, is certainly
very irregular, but this Court has heretofore been liberal to
counsel in such matters, as the transcripts which we see from
every part of the State, show that the profession have not yet
become familiar with the new system of legal procedure, and
are somewhat disposed to follow the loose practice heretofore
in use.

The statement of the case made by the appellant, and the
defendants’ specific objections, together with the notes of His
Honor, enabled him to make out a case containing the sub-
stantial merits, of the controversy. As there was no request
from the connsel of either party to be present, when the case
was settled, His Honor might well infer, that they were wil-
ling that he should, in their absence, make out the case for the
Supreme Court.

If it had appeared that the defendant’s counsel desired to be
present, and the rights of their clients had been prejudiced by
the irregular proceeding, this Court would order a certiorari
to huve s new, and more formal case, prepared.

A Judge who holds a Special Court out of his regular dis-
triet, must necessarily have jurisdiction to settle a case tried
before hine when there is an appeal, and this must be done in
the district where the case is tried, unless the provision of law
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which is made for the convenience of parties, is waived ex-
pressly or by implication. '

Ag the case made out by His Honor, shows error in the
rejection of material and competent evidence on the trial in
the Court below; we think that justice requires that the case
should be submitted to another jury.

"The-plaintiffs offered for sale, at public auction, a vested re-
mainder in certain slaves, as the property of their intestate.
The title to said remainder was claimed by M. H. Whitesides,
who forbade the sale. In order to make the property bring a
fair price, a public announcement was made to the bidders,
that if the purchaser did not get the negroes, they were not to
be paid for. The defendant Williams, became the purchaser,
executed the note sued on for the purchase money, and received
a conveyance of the interest in remainder in accordance with
the terms of the sale.

A wosted remainder in slaves was a subject of sale, and a
purchaser of such interest acquired a property and-was entitled
to the possession of the slaves on the termination of the pro-
cedent life estate.—Hnight v. Leake, 2 Dev. & Bat., 133,

The slaves sold, remained in the possession of the owner of
the life estate, until they were emancipated. Emancipation,
was not contemplated by the parties at the time of sale, and the
public announcement made by the plaintiffs, and acted upon
by the defendant, was in reference to the. legal title of such
remainder, which was in dispute. This is clearly manifested
by the express terms of the bill of sale which embraced the
contract between the parties, and is not materially contradict-
ed by any of the testimony.

If the legal title was in the intestate, it passed by the sale to
the defendant, and was bound for the purchase money. The
plaintiffs took no risk, but ¢ the title of said negroes as to the
interest expressed,” and if the slaves had died, the loss would
have fallen on-the purchaser, as they were his property, sub-
ject to the life estate, and emancipation was their artificial
death — Woodfin v. Sluder, 8 Phil., 200.
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No one disputed the title of the intestate but M, H. White-
sides, and it was material for the plaintiffs to show that the
title of this claimant had passed to their intestate.

The evidence, therefore, which the plaintiffs offered to in-
troduce, was admissible, and was improperly rejocted by -His
Honor.

For this error there will be a venire de novo.

Let this be certified.

JOHN. V. FRANKLIN vs. W. W. VANNOY, et al.

1. After the rehabilitation of the State, parties who had been arrested as recus-
ant conscripts, had & right of action, against their captors.

2. But such causes of action have been destroyed by virtue of the Amnesty
Act of 1866.

3. The seizure of the property of a recusant conscript, at the time of his arres‘t,
is & mere incident to the arreet, and .a cause of action therefor, follows the
fate ot the principal cause, and is likewise, embraced by that Act.

4. The Amnesty Act, thus understood, is not lable to animadversion, s having
the effect to divest ‘‘vested rights,” or otberwise infringe, any provision of the
Constitution.

5. During the late rebellion, the Contederate States, and the States composing
it, were to all intents and purposes, governments de faclo, with reference 1o
citizens who continued to reside within the Confederate lines, hence, the Con-~
federate States and the acts of its Congress, and the Constitution of the Btate
as then ordained, and ths acts of its Legislature, constituted during the con-
tinuance of the rebellion, THE . LAW OF THE LAND,

6. The scope nnd cffvet of the Amuesty Act was to recognize this principle.

7. The Amnesty Act is not only constitutional, but a wise, beneticent and rem-
edial statute, and should be liberally construed, on the maxim privatum incom-
modum publico bono pensatur,

10
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The cases of State v. Blackwood, Phil L., 240, and Black v. Jones, 84 N. €., 818,
Cook v. Cook, Phil, L., 583, cited and approved, and the case of Bruan v. Wal:
ker, 64 N, C., 141, cited, criticiced and distinguished.

This was an action in the case commenced under the:old
system, and tried before His Honor, Judge Mitchell and a
jury, at Fall Term 1871, of Iredell Superior Court.  The ac-
tion was brought for the value of a horse, saddle, bridle and
pocket-knife.

The plaintiff declared in three counts:

1. In trover.

2. In case for failing to take due care, &ec.

3. In trespass, joined under the statute.

It was in evidence, that the plaintiff having become liable
during the late rebellion, to military service, reported to the
proper enrolling officer, and was by him allowed tojoin a com-
pany, called “Adam’s Company,” of cavalry, he furnishing
his own horse, &c. It wasalso in evidence that this company
were rambling through the country, evading their enforced
service, and that a home-guard company, under the command
of one- Ellis, captured | Adam’s company” as recusant con-
scripts, and among them the plaintiff, and they took also the
plaintiff’s horse, saddle; bridle and pocket-knife, and reported
to the defendant Finley, who was enrolling officer at Wilkes-
boro, the captured party, their horses, accotitrements, &e., and
that he caused them to be sent forward and reported to his
superior officer, Major Burke, the district enrolling officer at
Statesville, who caused the plaintiff to be sent on *“to the
front.” The plaintiff’s horse was taken back, but it'did not
distinetly appear what had become of it, nor of the other arti-
cles. The defendants were engaged one way or another in the
seizure of the plaintiff’s property.

There was evidence of a demand for the property. and also
of a sale of the horse by, or concurred in by, the defendant
Finley.

The plaintiff requested, amongst other instructions, not ne-
cessary to be noticed, the following : “that even if the defend-
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ant Finley had authority to arrest the plaintiff, it was never-
theless his duty to take reasonable of the plaintiff’s property,
and if he failed to exercise due care in that regard, and in con-
sequence thereof, the plaintiff lost said property, he is liable
in this action for the value thereof.” And the same as to each
of the other defendants. “That the defendant Finley had no
authority to cause the plaintiff’s property to be sent to States-
ville, and if by reason of his order to that eftect, as admitted
by him in evidence, the plaintiff lost his property, he is liable
for its value.” His Honor declined to give these instructions,
and instracted the jury, that “if Adam’s Company was a reg-
ular organization, under military rule, the conduet of the
plaintiff had nothing to do with the case, but it the same was
not a regular organization, not under military rule, but that
they were evading their duty to their country, the capture was
legal and regular.”

Under the charge of His Honor, a verdict was rendered for
the defendants, and the plaintiff appealed.

Fowle and Bailey for the appellant.

1. There was no law of the State or Confederate govern-
ment, or authority purporting to be @ law, which authorized
the seizure of this property. Chap. 3d, Act 1866-'67. Bry-
an v. Walker, 64 NV, C., 141,

2. No military officer or subordinate can justify the doing,
an illegal act, by producing the order of hLis superior officers.
Ibid. Wilson ~v. Franklin, 63 N. C., 259. LDlack v. Jones,
64 . O, 818. Swmath v. Stewart, 21 La. Am., 67. FEthols v.
Stanton, 4 West Va., 574,  Furguson v. Loar, 5 Bush., 689.
. Witherspoon v. Woodey, 5 Cold, 147.

1. Instruction first. - (A.) ‘When Finley took possession of
the property, he was bound t6 take reasonble care of it.

Sheriff arrests a man on a horse,

(B.) When he directed the horse, &c., to be sent to Maj.
Burke, it was a conversion.
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Lspinasse Nisi Prius, 581.

Duncombe v. Reeve, Oro. Eliz., Vol. 1, 188,

(C.) Having taken possession under a guast legal warrant,
he became a trespasser, ab ¢nitio.

Stz Carpenter’s Case.

Parrishv. Wilhelm, 63 N. C., 50.

Second instruction. The fact that plaintiff was evading
military service in the Confederate army, does not act to create
a forfeiture of his property.

Blackmer & McCorkle and Armpfield for the appellees.

Prarson, C. J. At the end of the war, after the State was
allowed to enjoy her rights as a mémber of the Union, and a
rightful government was organized, every one who had during
the war, been concerned in arresting and sending a recusant
conseript to “the front)” was liable to indictment, for assault
and battery, and was liable to be sned for the arrest and false
imprisonment.

If indictments and civil actions had been instituted, for all
of these wrongs and injuries, and others ot like character, the
Courts would have been oppressed with cases. The Judges
would have been perplexed with new questions, growing out
of the unnatural state of things caused by civil war. Some
Judges holding, with His Honor in the Court below, that “re-
cusant conscripts were evading their duty to their country,”’
others holding that the Confederate-soldiers were wrong-doers,
committing outrages upon the good citizens of the country,
and to be treated in the view of the Courts ot the rightful gov-
ernment, as violators, of the laws of their country. The result
would have been innumerable feuds, so that the country could
not have enjoyed, even a partial return to good order and good
neighborship, for a generation to come.

Deeply impressed by these considerations, it was deemed
wise by the General Assembly, in 1866, to pass what is known
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as “the Amnesty Act;” by it, a stop is put to all indictments,
and by the 4th section, it is provided: “no person who may
have been in the civil or military service of the State, or of
the late Confederate States government, or in the service of
the U. 8. government, shall be held liable in any civil action
for any act donein the discharge of any duties imposed upon
him By any law or authority, purporting to be a law of the
State.or of the late Confederate States government.”

The first question is, are the defendants embraced by “the
Amnesty Act” inregard to this cause ot action? The verdict
fixes the fact, that the plaintiff and those with whom he had
associated himself, were recusant conscripts and desertars from
the Confederate service, who had gone from the county of Sar-
ry, towards the State of Tennessee, (with an intent to evade
military service under the Confederate States, and probably
with an intent not to fight on either side,) as far as ten miles
above Wilkesboro, whereupon Capt. Ellis, at the head of a
Confederate company, with Vannoy and others as “home
guards,” by the orders of the defendant, Finley, the enrolling
officer, stationed at Wilkesboro, captured the plaintiff and his
associates, together with their horses and accoutrements, and
reported to Finley, who ordered the other defendants to take
the men and their horses, &c., and report to Major Burke, who
was in command at Statesville. From the instructions asked
by the plaintiff, and the instructions given, we infer this was
the last the defendants had to do with it ; the plaintiff was or-
dered to Richmond, and hasnever recovered, the horse, saddle,
bridle and pocket-knife, wherefor he brings his suit.

It is clear, that in regard to the assault and battery, and to the
civil action for arrest and false imprisonment, the defendants
are embraced by the Amnesty Act. They belonged to the
Confederate army, and the “home guard,” and made the ar--
rest and did the other acts, in discharge of a duty imposed by
an act, purporting to be a law of the State. Also, of an act
purporting to be a law, of the late Confederate States. It
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would be strange if the plaintiff cannot sne for the injury in
seizing him, taking him as a prisoner to Wilkesboro, thence to
Statesville, and thence to Richmond, that he can come back
and sue for the loss of his horse, saddle, bridle and pocket-
knife! The taking and subsequent loss of this property was
an incident ot the principal act of seizing and taking him off
as a prisoner ; the greater includes the less—the incident fol-
lows the principal: onr conclusion is, that the action for the
loss of the property, which was a mere consequence of the act
of seizing him, islikewise embraced in the Amnesty Act. The
words are broad enough to embrace it, and it certainly comes
within the mischief intended to be remedied.

The case is not like that put by Mr. Fowle, of a Sheriff,
who arrests 2 man on o horse, and assumes to take care of the
horse, and by an abuse becomes a trespass “ ab wnitio.” TFor
here, the defendants were wrong-doers, from the beginning,
both as to the man and his horse, actually and not by relation ;
and the Amnesty Act, which relieves them from liability for ta-
king the man, must also relieve them from liability for taking
hig horse, which was a mere incident or necessary consequence,
unless they turned the horse loose in the woods. We are not
to be understood, asholding that soldiers can protect themselves
for taking private property by the command of an officer, for it
is settled to the contrary, Bryan v. Walker, 64 N, C., 141, where
the defendants are made liable for seizing a wagon and two
mules, under the orders of a Brigadier General, for the transpor-
tation service of the detachiment, and it is held, the case was
not embraced by the Amuesty Aect; for the duty of seizing pri-
vate property for such a purpose, was not imposed by any law
purporting to be a law of the State or late Confederate States,
and the General was not warranted by any law in making the
order ; so, then the order did not protect the defendant, but
here, the duty of arresting the plaintiff was imposed by a law
purporting to be a law of the State or late Confederate States,
and the taking of the horse was an incident which follows
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the principal, and is for like reason embraced by “the Amnes-
ty Act.” The right of action for the collection of taxes, and
the “ tenth part of the crops,” during the war, was a right of
action for an injury to property, and yet this right of action
for an injury to property is embraced by.the Amnesty Act,by
its very terms, for these exactions were made by a law, purport-
ing to be a law of the late Confederate States, so the distine-
tion taken between a right of action for injuries to the person,
and a right of action for injuries to property, cannot be sup-
ported.

In the second place, had the General Assembly power to
pass the Amnesty Act?

It seems to be agreed, that in regard to indictments and
civil actions for tiespass to the person, the General Assembly
had the power. This Court so held in regard to indictments—
Blackwood’s case, Phil. L., 240 —and frow the fact that the
plaintiff has not sued for the injury to his person, it might be
inferred he has been so advised, in regard to theaction. But
it is insisted that his right of action for loss of property, can-
not be taken away, as it is “ a vested right” protected by the
Constitution—declaration of rights, sec. 12.

¢ No person ought to be taken, imprisoned, or deprived of
his freeho]d,( liberty, or privileges, or outlawed or exiled, or in
any manner deprived of hislife, liberty or property, except by
the law of the land.”

The first reflection is: these words extend toliberty, as well
as property, and if the General Assembly had power to pass
an Amnesty Act in regard to the arrest and imprisonment of the
person, why has it not also the power to embrace rights of
action for injury to property # If it has not power to do the
one, it has not power to do the other, for both arc mere rights
of acticn,” one for an injury to the liberty of person, the other
for an injury to property; let it be remarked, the right of ac-
tion for the injury to property does not in any way grow out
of a contract; the question is not complicated by the learning,
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as to “impairing the obligations of contracts.” So the right
of action for injury to property, stands on thesame footing, as
the right of action for injury to the person.

The second reflection is: rights of action, both for injuries
to person and property at the common law, died with the per-
son, and could not be maintained by, or against the personal
representative—otherwise as to a right of action arising in con-
tract, and a right of action for property which had been taken
in his life time. The plaintiff, after he came back, had a right
to sue for his horse, saddle, bridle and pocket-knife, provided
he was able to trace the articles or any onc of thern, no matter
how many hands the property had passed through; for his
ownership was not divested. See Black v. Jones, 64 N. C., 318.

So note the diversity between a right of action for an inju-
ry to, or deprivation of the possession of property, and a right
of action for the property itself. This proves, that the dictum
in Bryan v. Walker, as to contracts and vested rights, goes a
little too far, and fiils to note the diversity.

The third reflection is : whatever may be thought of the re-
1ations of the Confederate States, and the States comprising
it, towards the government of the United States, it is certain
that the government of the Confederate States, and of the
States comprising it, were, to all intents and purposes, govern-
ments de facts, in reference to citizens who continued to live
in that part of the United States ; so that, the Constitution of
the Confederate States and the acts of its Congress, and the
Constitution of the State as then ordained and the acts of its
General Assembly, constituted and made the “law of the
land,” during the continuation of the war.

The scope and effect of the Amnesty Aect is to make a recog-
nition of this fact, by the rightful government afterwards estab-
lished, and to give validity to the legislation of the late de facto
governments, with certain restrictions, and validity was given
to the acts of its judiciary, to marriages, and all acts of the
kind. Cook v. Cook, Pkil., 588 ; the whole resting upon broad
principles of public policy.
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For these reasons, we declare our opinion te be, that
the General Assembly had power to pass the ‘“Amnesty
Act,” and that it is a wise, beneficent and remedial statute,
which ought to be liberally construed, on the maxim, “private
right must yield to public good.” “It is better that a few
should submit to loss than that all should suffer inconvenience.”
“ Privatum tncommodum publico bono pensatur.” Broom’s
Legal maxims.

In plain English, public policy regards, that the plaintift and
other loyal citizeny, whose rights of person and property had
been outraged, should submit to the loss, rather than that the
country should suffer the “ills untold” which were arrested
by ¢“the Amnesty Aect.”

THERE 1 No ERROR. Judgment affirmed.



154 IN THE SUPREME COURT.

JERBMIAE M. Krsrxr i WILLiaM A, SMITH,

JEREMIAH M. KESLER, Adm'r of the estate of HENRY C. UTLEY v
WILLIAM A. 8MITH.

1.. To give operation to the maxim leges postoriores, priores contrarias abrogant
the latter law must be in conflict with the former, therefore, when a later stat-
ute is almost in ipsissimis verbis, with a former one, keld, that there wes no re.
peal of the former,

2. The statute, Rev. Code, chap 1, sec’s 9, 10, 11, is not repealed by Acts 1868-'69,
chap. 113, sec's 70, 71, 72, 114,

8. Inactions to recover damages for an injury resulting in desth, brought un-
der our act, the correct rule touching the quantum of damages, is, the reasona-
ble expectation of pecuniary advantage, from the continuance of the life of
the deceased.

4. Insuch actions, evidence of the number of chillren left by the deceased, is
inadmisible as irrelevant, and calculated to mislead the jury.

5. Insucno actions, it is competent to prove the age, strength, health, skill, in-
dustry, habits and character ofthe deceased, with a view to arrive at his pecu.
viary worth to his family,

The ease of Cullier v. Arrington, Phil, L., 8356, cited and approved,

This was an action of trespass, »¢ et armis, commenced
under the old system under the provisions of chap..1, sections
9, 10, 11 of the Rev. Code, brought by the plaintiff as the ad-
ministrator upon the estate of one Henry C. TUtley, for the
unlawful killing, by defendant, of his intestate, and was tried
at July Special Term 1871, of Cabarrus Superior Conrt, before
His Honor, Judge Moore, and a jury. The defendant in open
Court, admitted the unlawful killing, and the sole point at is-
sue and tried, was, the question of damages.

Many questions were raised, but those, only, are noticed upon
which the opinion proceeds.
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The plaintiff offered to show the number of the deceased’s
family at the time of his death ; this evidence was objected to
by the defendant, but admitted by the Court.

The defendant proposed to prove that the deceased was often
engaged in fights, &c., this was objected to by plaintiff and
rejected by the Court.

It was in evidence that the deceased furnished supplies to
his family, and was seen carrying them provisions, &c. In
reply, the defendant offered to shcw that the deceased was in
the habit of trading with slaves, unlawfully. This evidence
was objected to by the plaintiff and rejected by the Court.
There was a verdict for $1,500 for the plaintiff and the defen-
dant appealed.

Fowle and W. H. Bailey for the plaintiff.
Dowd (with whom was J. 1. Wilson) for the defendant, filed
the following brief':

The measure of damages is the pecuniary loss resulting from.
the wrongful killing. It was not to give damages punitory,
or by way of solatium for wounded feelings, &c. See Collier
v. Arrington, Phil. Low, 356, and cases cited in Mr. Moore’s
brief. Also Penn, B. R. Co., v. Butler, 57 Penn., 335. The
rule for estimating damages, as laid down in the last men-
tioned case, being “to take into consideration the age of the
deceased, and his ability, and his disposition to labor, and his
babits of living and expenditures.”

As to effect of repeal of statute under which cause of action
is given, without saving clause, see Gov. v. Howard, 1 Hur-
phy, 465, Pond v. Hecrne, 65 N. C. Rep., 84, 2 Blackstone,
436. The statute ’68-9 gives cause of action in similar, but
not, in the same cases as Rev. Code.

Reapg, J. The statute upon which this action is founded,
is as follows :

9. Whenever the death of a person shall be caused by the
wrongfu) act of another person, and the wrongful act is such
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ag would have entitled the party injured to maintain an action,
and recover damages in respect thereof, if death had not ensu-
ed, then and in every such case, the person who would have
been liable, if death had not ensued, shall be liable to an ac-
tion for damages, notwithstanding the death of the person
injured, and although the death shall have been caused under
such circumstances, as amount in law, to felony.

10. Every such action shall be brought by, and in the name
of the personal representative of the deceased, and the amount
recovered shall be disposed of, according to the statute for the
distribution of personal property in case of intestacy, and in
every such action, the jory may give such damages as they
shall deem fair and just, with reference to the pecuniary in-
jury resulting from such death, &ec.

11. The amount recovered in every such action shall be for
the exclusive and sole benefit of the widow and issue of the
deceased, in all cases where they are surviving.” ew. Code,
ch. 1, 8s. 9,10, 11,

In 186869 the foregoing statute was, in substance, and
almost in the same words, embodied in an “Act concerning the
settlement of the estates of deceased persons.” And the same
Act repeals “all laws and clanses of laws in* conflict with the
provisions of this Act.”

Acts 186869, ch. 113. 8ecs. 70, 71,72, 114.

The defendant insists, that the Act of 1868-69, which was
subsequent to the cause of action in this case, repeals the Rev.
Code under whieh the action was brought, and that leaves the
case to be considered, as if the Zev. Code had not existed, and
so the action could not be maintained.

It is not necessary for us to decide what would be the effect
of repealing a statute, under which a cause of action had arisen,
pending the action. See Rew. Code, ch. 108 ; because we are
of the opinion that the Act ot 1868-°69, does not have the
effect of repealing the Revised Code Statute, because-they are
not in conflict.



JANUARY TERM 1872. 157

JerEMIAE M. KBtLER v, WILLIAM A, SMITH.

The English Statute, 9-10, Vic. c. 93, is substantially the
the same, as ours. It is not precisely as definite as ours, as to
the rule of damages, inasmuch as our Statute specifies “‘pecu-
niary injury,” whereas the Enclish Statute also makes it the
duty of the jury to apportion the damages among the benefi-
ciaries, which ours does not.

Although the English Statute omits, pecuniary, yet the
rule of damages, which the Courts have laid down, is “the
reasonable expectation of pecuniary advantage, from the con-
tinuance of the life of the deceased.” We have carefully
examined the English cases, and although the rule is not laid
down in all of them, in precisely these words, yet, in sub-
stance, it is; and the rule may now lsaid to be [settled be as
above. Dalton v. the South Fastern Railway Co., 93 Eng. C.
L. R.296. Pym, adm’rv. The Great Northern R. W. Co.,
116 Eng. C. L. R., 396,

It is well settled, that nothing is to be allowed, as a sola-
tium, or as a punishment.

The same rule is laid down arguendo, in Arrington v. Col-
lier, Phil. R., 355, which is the only case, in which it has been
discussed, in our Court. We adopt the rule stated above.

To bring this case under the rule, the principal enquiry is,
“what was the reasonable expectation of pecuniary advan-
tage to the family of the deceased from the continuance of his
life

On the trial below, the plaintiff offered to prove the num-
ber in the family of the deceased at the time of his death;
and the evidence was admitted. And this was the first error.

We were informed upon the argument, that the idea was,
that the condition and number of the family of the deceased,
ought to affect the damages, inasmuch as it required more to
support & large family than a small one, and that if two men
were killed, of precisely the same capacity forlabor, and of the
same occupation and thrift, and one left a family of ten, and
the other ot five, the large family would be cntitled to as much
again as the small.
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This would be so, if the necessities of the family, and not
the value of ‘the life, of the deceased, were the rule. But we
have seen, that is not the rule. If a man’s nett carnings are
but $100 per annum, that is his pecuniary value to his fam-
ly, whether large or small. It was said to be important in
another view; it was insisted that the deceased by his earnings
supported his family, and that by ascertaining how many
there were in the family, and then estimating -what it was
worth, or what it would cost to support eack, would give the
amount necessary to support the whole, and that would give
the value ot his earnings.

The answer is, that this would involve many. euquiries as
towhat the family contributed to their own support, and in
what style they lived, and what was the quality of their food
and raiment, &c. And that a much more direct and accu-
rate way, was to estimate the value of his labor, or the
amount of his earnings. It it was supposed, as it seemed to
be, that the English authorities allowed of enquiries into 'the
number and condition of the family, it was because there the
jury have to apportion the damages to each member of the
tamily, dividing it out, and, if need be, giving more to one
than anotlier. DBut such is not the case here.

It seems that the decsased was a common laborer, and that
his only legitimate earnings, were from his labor; and, in
answer to proof on the part of the plaintiff, that the deceased
“furnished supplies to his family, and was scen carrying them
provisions, &e.,” the defendant offered to show that the de-
ceased was in the habit of trading with slaves, unlawtully.
And the defendant also offered to show that the deceased “was
often engaged in fighting,” and “was often indicted.” This
evidence was ruled out, and the question is, was it competent.

What would have been the reasonable expectation ot pecu-
niary advantage from the continuance of the life of the de-
ceased, if he had been an industrious, peaceable, honest wan ?
And what-would it have been, if he had been anidle, quarrel-
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some, violent, dishonest man? Would the expections in ei-
ther case have been the same? Ifso, the evidence was imma-
terial, and was properly ruled out. If not, then there was
error. It was competent to enquireinto his age, hisstrength,
his health, his skill and industry, his habits and his character,
the end of all, being, to get at his pecuniary worth to his fami-
ly—how much nett income might be reasonably expected.

THERE IS ERROR. Venire de novo.

N. T. HGRTON »s. R. R. McCALL.

An execution debtor is entitled to a PERSONAL PROPERTY EXEMPTION, notwith-
standing an execution, issued against his property, bore tesle, before the adop-
tion of the Constitution, if there was no levy, made until after.

The cases of Hill v. Kesler, 63 N. C., 437, and McKeithar v. Terry, 64 N. C., 25,
Harding v. Spivey, 8 Ired, 63, and Jones v. Judkins, 4 Dev. & Bat. 456, cited
and approved.

This was a civil action, tried before Ilis Ionor, Judge
Mitchell, and a jury, at Fall Term 1871, of Caldwell Supe-
rior Court.

The plaintift complained against the defendant, who is
Sheriff of Caldwell county, 4n ¢rover, tor the conversion of cer-
tain personal property, which was ascertained to be the plain-
tiff ’s personal property exemption, unless the defendant, who,
answered ¢ justification under legal procees,” could sustain
such defence, under the following state of facts: At Spring
Term 1867, one Gilbert obtained judgment against the defend-
ant, in the Superior Court of Caldwell, and caused a 7 fa,
te issue to Fall Term 1867 ; from that term, an alice issned
to Spring Term, 1868 ; from that term a plurics, issued to
Fall Term 1868, tested of Spring Term 1868 ; from that
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term, another pluries, to Spring Term 1869 ; all of which
bore feste of the next preceding term, to that to which, they
were made returnable ; under the last £ fa, the property, for
the conversion of which this action was brought, was levied
on and sold by the defendant, as Sheriff.

A verdict was taken, with leave to set it aside, &c. His
Honor, on consideration, being of opinion with the plaintiff,
rendered judgment on the verdict, and the defendant appealed.

Folk for the plaintiff.

In the case of MceKeithan v. Terry, 64 N. C. Lep., p. 25,
the £ fo had been levied on land, and returned, before the
adoption of the State Constitution. The Court said, by this
levy, the plaintiff acquired a specific * lien,” “ a vested right.”
The lien referred to, in that case, was not acquired by the levy
gimply, but by the /i fa, levy, and return of the ff fa. Judge
v. Houston, 12 Ired. Rep., 113. @Gilkey v. Dickerson, 2
Hawks, 390. Bat though the lien, created on land, by a f fa,
from its teste, is not changed by a levy alone, its effect is very
different with regard to chattels. By a levy, the property, in
chattels, is divested out of the defendant, and vested in the
Sheriff, and the execution satisfied, to the value of the property,
unless it is returned to the defendant. If the Sheriff, after
levy and before sale, goes out of office, he must, nevertheless,
sell the property ; if he dies, it goes by succession to his per-
sonal representatives. This is nothing less than a vested right
of property, not at all like the lien on lands, created by the
levy of a fi fo, and its return. It is also insisted, that the
lien created on chattels, by a ff fa, before levy, is a vested
right. This depends on the nature of the lien, its strength
and efficacy. Liens proper, at common law, depend on posses-
sion ; if the possession is surrendered, the lien is gone. The
lien, by execution, operates without possession, and is availa-
ble, by way of charge, and not detention ; it binds property
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from its Zeste, and thelien is continued, if regular alias, and
pluries fi fas, are issued. It passes, with an assignment of the
judgment to the assignee, or, upon the death of the plaintiff,
to his executors or adininistrators. It binds the property of
the debtor so as to avoid any alienation by him, after its Zeste.

This is so undbubtedly trae, as to require no authority to
support it. The cases, however, of Stamps v. frwin, 2 Hawks,
232,  Finley v. Lea, 2 Dev. and Bat., 169, may be referred to,
in which the point was decided in ejectment and trover. If
chattels be levied on by "a f£ fu, and then another of prior
teste, come to the Sheriff ’s hands, it is his duty tosell and apply
the wmoney to that of elder teste, although by the levy made
under the first, the property was vested in him for its satisfac:
tion. Green v. Johnson, 2 Hawks, 309. Where a fi fa
issued against one, who was a joint-owner of slaves with others,
aud afterwards, upon the petition of all the joint-owners,
the slaves were directed, by a Court of competent jurisdiction,
to be sold tor division, and under the order, were sold; it was
held, that the lien of the Sherifl was not divested, but he had a
right still; to sell the undivided interest of the defendant, in
the execution, and although the purchaser had no actual notice
of the lien, yet, as to him—caveat emptor. Harding v. Spivey,
8 Ired. Eq., p. 63. The plaintiff then, had acquired a lein
from the teste of his original £ fa, which, neither the aliena-
tion of the debtor, the active diligence of others, or the judg-
ment of a Court of record, or anything except his own default
and misconduct, could destroy. If this is not a vested right,
substantially a right ot property, it is because carefully
guarded legal defences, do not make one.

Accordingly, it is held by high authority, that a statute,
prescribing that a debtor may remove the property on which
his creditor has a judgment dien, without rendering the property
liable to sale, on execution, is unconstitutional. Zilloglon v.
Millard, T Min., 513,

Armyleld for defendant. 11



162 IN THE SUPREME COURT.

N. T. NorronN ». R. R. McCaLL.

Reape J. It is settled by a series of decisions, that an exe-
-eution creates a lien, on both real and personal property, from
its teste.  Iarding v. Spivy, 8 Ire. Eq., 63.

It is also settled, that if there is no levy or sale under the
first execution, but the same is returned to court, and another
is issued upon the same judgment, the lien of this second, re-*
lates hack to the Zeste, of the first. Andso on with any num-
ber, regularly and consecutively issued.

But still the question remains what sort of lien is created,
and what is its effect # It is settled that the lien is such as to
prevent the debtor from selling, so as to defeat that debt.
Jomes v. Judkins, 4+ D. & B., 456.

But still it seems to be only a Jien, and does not divest the
title out of the debtor; norinvest it in the ereditor ; nor in the
officer.

Tt would geem, theretore, that the lien dues not affect the
title, and amounts only to a charge which the law imposes
upon the property for the purpose of satisfying its process. And
so it seems that while this lien exists, if the creditor delays to
make the lien specific by a levy, (taking hold of the property
if it be personalty, or naming and and describing it if it be
realty,) and selling it, a junior execution can come in and take
the property from under the prior lien and sell it for the satis-
faction of the junior. It is true the reason given for this, is, the
delay of the first creditor, which operates as a fraud upon other
creditors ; and theretore the law withdraws the care which it
had assumed over, and the charge which it had imposed upon
the property in favor of the senior creditor, and transfers them
in favor of the junior creditor. But then, if the senior creditor
had any property in the goods of the debtor upon which his
execution had been a lien, the law could not thus transfer his
property to another.

The question in our case is, whether the homestead and per-
sonal property exemption laws, prevent the taking and selling
the property of the debtor, which had become subject to the
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lien aforesaid, 4. e., the lien of an execution tested, but not
levied, before the law was passed.

We have already decided, that the debtor’s property might
be exempted, and that it was exempted by the said laws from
liability for any of his debts. DBut that was upon the ground
that debts were not liens upon property, either general or spe-
cifiec. Hill v. Kesler.

But this case differs from thatin this: The creditor has ta-
ken one step towards subjecting the debtor’s property, and
although the debtor’s property has not been appropriated, or
taken hold of, yet it was hedged in, in so far that the debtor
himself could not dispose of it so as to defeat that debt; yet, he
could use it, and consume it as before, and another more
vigilant creditor might take it.

In McKeithan v. Terry, we decided that where there was a
levy, it created a specific lien, or vested right, which the home-
stead law did not interfere with. Jf we did not go too tar in
that case, we are satisfied that we cannot go farther, in favor of
the creditor, without doing violence to the Counstitution and
the act of Assembly. Here there was no levy; and although
there was a lien, such as we have described by the execution,
from its teste, yet it did not divest the property out of the
debtor, and was not even specific, as in McKeithan’s case, but
was general; and, therefore, the property was subject to the
exemption laws aforesaid.

THERE IS NO ERROR, Affirmed.
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AARON LADD w»s. JESSE P. ADAMS,.

An execution debtor is entitled to a HOMESTEAD, as against an execution, which
bore teste before, but was not levied until after, the adoption of the Constitu-
tion.

The cases of Hill v. Kesler, 63 N. C., 487 and Horton v. McCall at this lerm, cited
and approved,

This was =an appeal from the decision of His Honor, Judge
Mitchell, on a case agreed, made at Spring Term 1871, of
Wilkes Superior Court. The only facts necessary'to a proper
understanding ot the opinion, are, that the plaintiff obtained
a decree against the defendant in this Court, 6n the equity
side, at June Term 1868, and caused an execution to be
issued thereon, which bore teste, the second Monday in June,
1868. Under this execution a levy was made on the land, for
the recovery ot which, this action was brought on the 24 day
of August, 1868, and a sale was, thereafter duly effected there-
under, at which the plaintiff became the purchaser.

The defendant, before the sale took place, claimed a howe-
stead therein, and when this was refused, demanded that it
should be appraised, &e. Other points were raised, but not
necessary to be stated, as the opinion proceeds entirely on the
main point, viz: whether a homestead could be demanded, as
against an execution bearing feste, before the adoption of the
constitution, but not levied, until after. His Honor gave judg-
ment in favor of the defendant, on the case agreed, and the
plaintiff ‘appealed.

W. H. Bailey for the appellant,

I. The execuntion ereated a lien on thedand from its feste.
This has been the settled doctrine of our Courts, ever since
Winstead v. Winstead, 1 I1ay., 243, as announced in numerous
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subsequent decisions, running through the period of the Court
of conference, and our former Supreme Court, and has been
acted on in practice for the last seventy years, both by lawyers
and laymen as settled low.

Many titles rest upon this assumption, which a contrary
decision would greatly tend to unsettle and embarrass, as well
as lead to inextricable confusion, and open a flood-gate to liti-
gation.

Interest republicae ut sit finis litium est.

The execution, I submit, binds from its ?feste, certainly as
against the defendant therein, and those claiming under him.
Stamps v. Erwin, 2 Hawks, 232.

And the principle was extended to executions from a single
Justice, until changed by statute. Beckerdite v. Arnold, 3
Hawks, 296.

It is foreign to our case, to consider the effect of its lien,
guoad other execution creditors, &c., as the defendant in the
execution is the present defendant.

But, I may add, that the polity of the Courts has everbeen to
protect bona fide purchasers at execution sales, in various ways,
thus presenting a harmonious analogy to the various statutory
enactments in favor of other bona fide purchasers, and such a
policy, was judicially declared in Jrwin v. Harris, 6 Ired. Ey.,
215.

II. 3% # * * * #* #* # *

I * * * * % * # % %

IV. The homestead law, as to any retroactive effect on the
debt in question, it is submitted, is in violation of the Consti-
tution of the United States, in that, it impairs the obligation
of contracts.

I do not propose to argue this point, unless called on by
the Court, but wish to present it, and if desired, will argue it.

Bragg & Strong and Armfield for the appellee.

CURIA ADVISARI VULY.
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At the present term, the following opinion was delivered :

Reapg, J. Inthe learned brief of the plaintiff’s counsel,
it is laid down, that an “execution creates a lien on land from
its feste.” And that this is sustained by & train of decisions,
acted on in practice for seventy years, both by lawyers and
laymen, and that a contrary decision now, would unsettle titles
and produce inextricable confusion and endless litigation. We
would hesitate long, to make a decision which would produce
such effects, even if there were legislation or other considera*
tions, leading wus strongly, in that direction. But there is
nothing in this ease, which puts any such stress, upon us. We
affirm all the decisions and praise the diccernment of both
lawyers and laymen, which has maintained the doctrine that
an “execution creates a lien on land from its Zeste.” But just
at the point where we have the greatest difficulty, we have the
least aid, and yet evidently, all, that could be offered in behalf
of plaintiff. It creates a “Zen,” but then, what is the lien ?
What does it mean# What is its effects? The answer which
we have in the brief is, that it “binds from its feste, certainly
as against the defendant therein, and those claiming under
him.” This affords us but little aid; because the question is,
how bhinds--the defendant? Does it divest him of the title?
No. Does it divest him of the possession? No. Does it vest
the title or the possession, in the creditor, in the execution ¢ No.
Does it -vest it in the officer ¥ No. What then is this Zien,
which is so powerful for good and which it is so mischievous
to disturb? The most that has ever been claimed for it is,
that it prevents the debtor from selling. Well, has the debtor
sold, or attempted to sell, here? Not at all. Then, where is
the applicability, of the doctrine of the lien, &ec. ?

Precisely, the same point which is made in this case, is zhe
point in the case of Horton v. McCall, at this term, in which
it is decided, that the debtor is entitled to a homestead, not-
withstanding the lien of the execution from its feste. And
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reference is made to that case, for the reasons, which it is un-
necessary to repeat here.

It is again insisted, in this case, that the retro-active feature
of the bomestead law is in conflict with the Constitution of
the United States—impairs the obligation of contracts. JZill
v. Hesler, 63 N. C. R.,is now so generally approved by a
hitherto doubting profession, and is so mnch in favor with all
“laymen,” that we would be lost to disturb it, if we doubted
its correctness. Indeed, it is in such favor, that it was seriouns-
ly proposed, to adopt it into the Constitution itself, lest it
might be overruled. But we see no reason for disturbing it.

It is not necessary to notice the other points in the case, be-
canse we think the defendant is entitled to his homestead, and
that is decisive.

No Egrror. Affirmed.

JOHN JOHNSON »s. JOHN F. CROS8, Adm'r.

The personal property exemption, provided for by Art. X., of the Constitu-
tion and the laws, passed pursuant thereto, exists only during the life of the
“ homesteader’’* and after his death passes to his personal representative, to
be disposed of, in a due course of administration.

The case of Walls v. Leggett, at this term, cited and approved.

This was @ submission of a controversy without action nnder
Tit. XIV., chap. 1, of the C. C. P., heard before His Honor,
Judge Pool, on the 12th day of December, 1870. The plaintiff

#This term is in such universal use among the people, as expressing a debtor
entitled to a homestead and personel property exemption, as to seem to justify
its use. It saves a periphrasis, and it is justified by the rules philology, as the.
suffix ‘“er? has an active signification, and signifies one, who does some act in
reference to the thing expressed, by the word, to which it is annexed.
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obtained a judgment against Thomas E. Powell, who had
been his guardian, for a balance due on his guardian account,
at Spring Term 1867, of Pazquotank Court, and had caused
executions to be regularly issued and kept up thereon, till
after the death of Powell, which occurred in the early part of
1870, without his having made application for a personal pro-
perty exemption,

The defendant administered and sold property, and it was
conceded that he held $400, which was applicable to the plain-
tiff ’s judgment, unless the same can be clained, by the minor
children of said Powell.

The plaintiff had made a demand on the defendant, and the
minor children of Powell had caused him to be notified, not
to pay over the same, and that it was claimed by the said
children, as “ personal property exemption.”

His Honor, on the foregoing *submission,” entered judg-
ment against the plaintiff, and he appealed.

The appeal was filed January Term 1871, and argued, but
an advisari was taken, until the present tern.

Smith for the appellant.

1. The exemption of personal property is warranted, only
by the Constitution, when applied for by the debtor, and does
not apply when he dies without making such application.—
Cons. of N. C., Art. 10.

The Act, (ch. 137, sec. 10,) of 1868-9, authorizing this, is
not warranted by the Constitution.

II. The exemption, if allowable at the instance ot children,
must be of property of intestate set apart, but cannot reach
the proceeds of sale in the administrator’s hands, after he has
gold.—Same act, sec. 10.

No Counsel for the appellee.

Pragson, C. J. Constitution, Art. X., Sec. 1. *The per-
sonal property of any resident of this State, to the value of $500,



JANUARY TERM 1872. 169

JouN JomnsoN v. JouN F. Cross.

to be selected by such resident, shall be exempted from sale
under execution, or other final process of any court, issued for
the collection of any debt.”

Sec, 2. “Every homestead, and the dwelling, and buildings,
1sed therewith, not exceeding in value $1,000, shall be exempt-
ed from sale, under execution, or other final process, obtained
on any debt.”

Sec. 3. “The homestead, after the death of the owner there-
of, shall be exempt from the payment of any debt, during the
minority of his children, or, any one of them.”

Sec. 5. “If the owner of a homestead die, leaving a widow,
but no children, the widow shall have such homestead during
her widowhood.”

By sections 3 and 5, after the death of the owner of a home-
stead, the exemption is continued on, for the benefit of his
children or widow.

There is no such provision in regard to the “ personal pro-
perty ewemption.” The property of such resident, is exempt-
ed from sale under execution, or other final process of any
court, issued for the collection of any debt. Manifestly, this
has reference to an execution issned against such resident, or
owner of personal property, and cannot, by a forced construe-
tion, be made to apply to a sale, by his executor, or adminis-

trator. Indeed, the difference between real and personal pro-

perty, is so material,—one transitory and shifting, the other
permanent and final, that the idea of letting the children of
the owner enjoy it, after his death, during their minority, or,

the minority of any one of them, or, if there be no children,
of letsing the widow enjoy it, during her widowhood; in the
absence of any provision, for accounting for and paying over,
what might chance to be on hand, at the expiration of these
contingent events, seems to approach, the verge of absurdity.

If the case is to be governed by the provisions of the Con-
stitution, there is no diffienlty whatever. But, it was urged on
the argument, that the children of Powell, are entitled to the
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fund, as a “ personal property exemption, under Acts of 1868
-’69, ch, 187, sec. 10. An advisari was taken to consider of
that matter. The section is, in these words: “If any person,
entitled to a homestead and personal property exemption, die,
without having the same set apart, his widow, if he leave one,
then his child and children, under the age of twenty-one
years, if he leave guch, may proceed to have said homestead
and personal property exemption, laid off to her, him, or them,
according to the provisions of sec. 7 and 8, of ‘this Act.”
Sections 7 and 8 provide, for laying off the homestead and
personal property exemption, in the life-time of the party, en-
titled thereto, * as guaranteed by Art. X, of the Constitution.”
We have put a construction upon the section now under
consideration, in Watts v. Leggett, and we adopt what is there
said, as a part of this opinion. If the homestead had been
laid off under sec. 7, and the personal property exemption,
had been assessed, under sec. 8, in the life-time of Powell, as
guaranteed to him, by Art. X of the Constitution, it is clear
his children would have had no claims to the personal property
exemption, for as we have seen, the constitution only secures
a benefit to the children and widow, in the homestead. It is
hard to understand, how a provision, to prevent the widow and
children from being prejudiced, by an omission to have an
assignment in the life-time of the party, under whom they de-
rive the title, can be strained so as to have the effect of giving
them greater benefit, than if the omission had not occurred.
It cannot be supposed, that the effect of the statute is to go
beyond the constitution, for its professed purpose is to carry
into effect the provisions of the constitution, and to secure to
the widow and children, the homestead and personal property
exemption as guaranteed by the constitution. The section 10,
is very inartificially worded ; the draftsman was evidently con-
tused, by not attending to the distinction made in the consti-
tution, between * the homestead,” and ¢ the personal proper-
ty exemption ;” he seems to have supposed that the widow was
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first entitled ; and if he had no widow, then the children or
minor children ; whereas, it is not pretended, that the widow
can claim “the personal property exemption,” or even the

homestead, if there be a child surviving. '

This obscurity, however, is cleared away, by the reference to
sections 7 and 8, in which reference is made to the benefit, “as
guaranteed by the constitution.”

We are of opinion, that neither the widow, nor the children,
can set up claim to the fund, although if anything, the claim
of the widow by <¢mplication, under section 10 of the Act
of 1868’9, would be the strongest.

We are pleased to know from the facts set forth on the
record, that our conclusion prevents a very great injustice in
this particular case, for Powell, as the guardian of the plaintiff,
betrayed his trust, and the friends of the children of Powell
are much to blame for an attempt to benefit them, at the ex-
‘pence of one, who would thus be made the victim of their
father’s breach of trust; his sureties, on the guardian bond,
being all insolvent.

Judgment reversed, and judgment on the case agreed, in
favor of the plaintiff.
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W. M. SUTTON AND WIFE »s. J. A, J ASKEW, & al.

L. Previous to the statutes of 1866-'67, and 1868-69, purporting to restore to
married women the common-law right of dower, the wife had only an inchoate
right of dower in the lands of her husband, subject to be defeated at any time,
by the husband’s conveyance.

9. When land was acquired, and a’marriage was contracted, previous to the
statutes aforesaid, Aeld, that these statutes cannot affect the rights of the hus-
band, nor restrict his power of alienation, nor confer upon the wite any right
of dower, which she did not have before.

3. 'Whether it is competent for the General Assembly to give a married womau
a right of dower in land acquired after the passage of the statutes referred to,
although the marriage took place before that time. Quere ?

4. An agreement to pay a married woman & certain sum of money for Zer right.
of dower in the land of her husband, when the land was acquired, and the
marriage was contracted before March 2nd, 1867, is void against creditors, for
want of consideration.

5. It would seem that hefore a married woman can set up her consent, asa con-
sideration o support a contract, to give her a part of the purchase money for
a tract of land, sold by her husband, it ought to appear that she had released
her right of dower or covenanted against incumbrances; and, quere, whether,
in any case, it could depend upon parol evidence, and, whether the contract
must not be set out irn the deed, and appear to be fair and reasonable.

8. The distinction between a wife’s right to a homestead aud dower, and other
matters connected with the subject, stated and fully discussed by Reade, Judge.

Dick and Rodman, JJ., dissenting.

This was a proceeding, under the 266th section of the C. C.
P., to subject the property of a judgment-debtor, had before
Pool, Judge, at Fall Term 1871, of Bertie Superior Court.

‘The facts were found by the Judge, to be as follows: ** The
judgment-debtor, J. A. J. Askew, in ¢he year 1870, was the
the owner of two houses and lots, and a store-house, in Bertie
county, and proposed to one Augustus Holley, to borrow two
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thousand dollars, and to secure him in said loan, by a deed of
trust, upon said houses and lots. The said Holley was unwil-
ling to take the security, unless the defendant, the wife ot said
Askew, would join in the conveyance with her husband. The
defendant, Maria C. Askew, refused to join in the conveyance,
unless she was compensated for releasing her right of dower
and homestead. Whereupon, it was agreed, that if the said
Maria C. Askew would join in the conveyance, she should
have the balance of the money arising from the proceeds of
the sale of the houses and lots, after paying Holley the
principal and interest of his money. With this under-
standing the deed was executed. The houses and lots were
atterwards sold by the trustee, for £3,400, and out ot the pro-
ceeds, the debt and interest to Holley, and the expenses of the
trust, &e., were paid off' and discharged.

The lots were gold on a credit, and the purchaser gave in
part payment, two notes, one for %300, and one for $481.
These two notes the trustee endorsed, without recourse, to the
defendant, Maria C. Askew, in furtherance of the agreement,
which had been made with her. All of the $481 note, with
the concurrence of Maria C. Askew, had been collected and
paid to the ereditors ot her husband, before the judgment ot
the plaintiff) except about $100, which was agreed to be paid.
The other note, of $500, was retained by the said Maria C.
Askew, and claimed as her property. The conveyance to
Holley was made before the plaintiff’s judgment was obtain-
ed. J. A.J. Askew, and Maria C. Askew, were married be-
fore January, 1867. The debt due the plaintiff was contracted
previous to the making of the deed in trust. Upon this state
of facts, the Court was of opinion, that the property, in the
£500 note, was in Maria C. Askew, the detendant, and dis-
misged the proceedings and gave judgment against the plain-
tiff for costs. Plaintiff appealed from this judgment.

W. N. H. Smith for plaintiff.
D. A. Barnes for defendants.
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Reapg, J. The single question is, whether the Act of
1868-9, restoring to widows, their common law right of dower,
¢. ¢. dower in all the lands of which the husband was seized
during coverture, prevents a hushand from selling lands which
he owned befure the passage of the act, his marriage having
leen before the act. If the act has that effect, it must be be-
cause it gives the wife an inchoate right to dower, to be con-
summated upon the death of the husband, she surviving, and
of which she cannot be deprived without her consent ; for, cer-
tainly, before the act, it was never supposed that the husband
could not sell his lands at pleasure, without the consent of his
wife. If the act has that effect, then her consent in this case
to the sale, was a sufficient consideration to support the agree-
ment to give her a part of the sale-money. If the act had not
that effect, then her consent was immaterial, and afforded no
support to the agreement, to give her a part of the sale-money,
and therefore, as against creditors, the transaction was void.
It is a dry question of law, and must be so considered ; although
it is admitted to be one of great importance, and by no means
free from difficulty.

Since 1784, and until the act aforesaid, 1868-'69, a widow
was entitled to dower in the lands only, of which the husband
died seized and possessed, and therefore, but few questions
have arisen in-our State in regard to dower-rights, and none
probably in regard to inchoate dower-rights. But the impor-
tant change which that Act 1868-"69, made, involves the sub-
ject in much uncertainty, and will breed much litigation.
What adds to the uncertainty is, that the different States have
different laws, in regard to dower, and the decisions in the
Btate Courts are numerous and conflicting. Some of the de-
cisions holding, that acts like ours are retro-active, and others
holding them to be prospective, only. And the reasons, which
would be proper in one case, are inconsiderately used in the
other. Seribner on Dower, a late American work, reviews:
the statutes and decisions of the different States, and also the
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English authorities and by judicious comments, has endeav-
ored to produce some order out of much confusion. But, speak-
ing of the inchoate right of dower as property, he says: “A
certain vagueness of expression, uniformly characterizes the
discussiocn of the subject, and, these discussions are commonly
attended with unsatisfactory results.” And so, we see, that
this great right, favored like life and liberty, instead of being
as it ought to be, and as until lately it has been, so plain, that
he that runs may read, is now involved in much confusion, by
inconsiderate legislation and conflicting adjudications.

It hias been much discussed, whether marriage is a contract,
or an institution, or a sacrament, or all combined ; and, espe-
cially, whether dower results from the contract of marriage,
or from the operation of law. Suppose it to result from the
contract of marriage, then it is discussed, whether the Legisla-
ture can change the law of dower, without impairing the obli-
gation of contracts. Suppose it to result from the operation
of law, then it is discussed whether the Legislature can change
it without interfering with vested rights, and whether the law
cannot change, modify, increase or abolish it. Those who
claim to be up with the chivalry of the age, and while the
Legislatures are liberally enlarging the dower-right, insist, that
the Legislature have full power over the subject. DBut suppose
upon some occasion, when the chivalric element may less pre-
vail in legislation, they should curtail, or even destroy the
right, how then? And if the dower-right is so frail that a
widow may be deprived of it withont her consent, how was
her consent to the deed in this case important, even supposing
the act to be retro-active; and if not important, then it was
no consideration, and, if no censideration, then the contraet
was void. So that the agreement is suicidal. If the right to
dower is at the mercy of the Legislature, to increase or dimin-
ish, continue or destroy, then it is nothing—nothing as aright—
nothing as property ! We think that this great right, sacred
as life, and indispensable to society and the family economy,
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ought to be more secure, ought to be inviolable, when once it
exists, whether it be created by contract, or by operation of
law. And we, by no means, subscribe to the doctrine that a
right vested by operation of law, is less inviolable than when
it arises ;rom contract, when once it exists, no matter how it
is inviolable. Nor is it true, that, in any conceivable case,
private property can be taken for public use, or, as is said in
this case, for the “paramount public good,” without just com-
pensatior.

~ Our conclusion from what has been said, is, that betore the
the late act, a widow was entitled to dower in such lands as
the husband should die seized and possessed of, and in no
other ; that theright to be so endowed commenced, (whether
by the contract of marriage, or by operation of law, makes no
difference) at the time of the marriage, but subject to the hus-
band’s power of sale, and contingent upon his not selling it,
and upon her surviving him, and that the Legislature could
not deprive her of that right, or in any way change it without
her consent. The Act of 1868-'69, comes in and changes the
law of dower, so as to give the widow dower, not only in all
the husband owns at the time of his death, but in all that he
owned during coverture, but this act does not affect rights, or
marriages, which existed before its passage ; they stand as they
did before the act, when the husband could sell without the
eonsent of the wife; and, therefore, the consent of the wife,
as in this case, was immaterial, and afforded no consideration
to support the contract.

‘We have not overlooked the fact, that the deed in this case
does not profess to release the wife’s dower-right, if she has
any, or to covenant against the incumbrance of dower; be-
cause, under the view which we have presented, it is' not nec-
essary. DBut it would seem, that before the widow can set up
her consent as a consideration to support a contract, to give
her a part of the sale-money, it ought to appear that she had
released her dower-right, or covenanted against the incum-
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brance ; and, guere, whether in any case, it could depend upon
parol evidence, and whether the contract must not be set out in
the deed, and appear to be fair and reasonable ?

All this is said, but with little consideration as to the rights
of the husband. But hasthe husband no rights which are en-
titled to respect, and which the Legislature cannot destroy!
Before the late Act, when a man married, owning land, his
his wife had an inchoate right to dower, contingent upon his
not conveying it away in his life time, and upon’her surviving
him,precisely the same as ifit had been conveyed to him by deed
from another, with such stipulation and conditions. Suppose
it had been so conveyed to him, could the Legislature step in
and alter his title, or change the conditions? No one will so
contend. Well, what matters it how his title was derived,
and how the conditions and stipulations came about, so that in
fact they existed ? Here then was the simple case of a man
owning a tract of land, absolutely and in fee simple, with full
power to sell the same, subject only to the condition, that if
he did not sell it, and should die seized and possessed of it, his
wife should have dower; and the Legislature steps in and
forbids him to sell, compels him to hold it as long as he lives,
and gives his wife dower in it, in spite of him. If this be not
depriving him of his vested rights, taking his property from
him, and giving it to another, under the notion, as is said, of
the “paramount public good,” without compensation, then we
cannot understand what would be an instance of such a viola-
ticn of the rights of property.

It would probably Le no great hardship upon the husband,
married before the Act, and it would probably not interfere
with his vested rights, to allow the Act to operate upon all
lands acquired after the passage of the Aet, because he would
have notice of the incombrance which would attach, and he
would take it cum onere.  But, asto this, we give no opinion,

And so it may be, that in all cases of marriages since the
passage of the Act, the wife may refuse to join in the convey-

12
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ance, unless she is compensated ; and an agreement to give a
part of the sale-money for her consent to the sale may be good,
her dower-right attaching to @/l the lands of her husbund,
and contingent only on her surviving him ; a reasonable prob-
ability, and not a mere possibility. And, guere, whether the
Legislature, by any subsequent Act, can deprive her of this
right. But these questions are not before us.

II. If the dower-right did not afford a sufficient considera-
tion to support the agreement to give the wife a part of the
sale-money, then in the second place, it is insisted, that her
homestead right did.

There is this difference in the dower Act, and the homestead
Act—the homestead Act, applies only to the homestead, used
in the sense of the home, or dwelling house, whether actually
set apart or not; or the homestead, after it is set apart, upon
proceedings had for that purpose.

The lands in question had not been set apart as & homestead
upon proceedings instituted for that purpose, and it ismnot dis-
tinctly stated that they were the homestead or dwelling in the
general sense. The case describes them as “two houses and
lots, one a store house.” There is nothing in this to indicate
that they were the homestead. Nor is there anything to indi-
cate whether the husband did not have other lands, and wheth-
er he did have lands which he had used, or which, after this
sale, he did not intend to use as a homestead. Nor isit stated
whether he was insolvent. Nor is it stated whether he had
children. Nor does it appear from.the case stated, nor frgm
the deed, nor in any other way, what was the estimate put
upon her homestead right. Nor is there any covenant in the
deed against the homestead right, nor is there any release,
And surely it cannot be, under the most liberal construction of
the homestead Act, that the wife is entitled to have her home-
stead taken out of every tract of land the hinsband may own,
and may wisli tosell! Itis true, that by reference to the
deed, we find that, in describing the lots, it is said, “one being
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the house and lot upon which we reside,” and that is all ; and
whether temporarily or permanently, or whether he had not
another which hehad adopted, or intended to adopt, as a home-
stead, is not said. And both lots are put together, and her
romestead-right, claimed in one as much as the other. No
price being fixed upon either, and no estimate of' the value of
her homestead. So that, if, hereafter if she sheould claim a
homestead in other lands, there is nothing in the transaction
to estop hier, or even to show how much she has received in
the way of her homesteadright in this transaction, so as to
deduct it from any subsequent claim. BSo we think that
as the case appears to us, she has made out no homestead
claim, the surrender of which, was a sufficient consideration to
support the agreement.

Ve have not overlooked the fact, that the provisions in the
Constitution and in the homestead Aet, giving to widows
homestead rights, seem not to be precisely the same. The
Coustitntion scems to contemplate that the widow should have
a homestead only in the event, that there were no children,
while the Act seems to prefer the widow to the children. It'
there is » contliet in the provisions, it would seem, that the
counstitutional provision should prevail. But we donot decide
thie question, because, it is not necessary.

There iz error. And judgment would be rendered here for
the plaintiff, but it does not appear what amonnt is due from
Sessoms so that this opinion must be certiflied to the Court be-
low to the end that the amount of the indebtedness of Sessoms
be ascertained, and ;'ud(rmcnt ibr that amount or for so much
less as max b necessary to satisty the judgment ot the plain-
tift avainst J. AL J. Askew, bo rendered against Bessoms in the
Court below.

Diow, J., dissenting @ This i3
under O. U P2, see. 266, to subject the property

a proceeding by a creditor,

ty

of a judgment-
debtor in the hands of o third person, to the payment of a
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judgment debt. The facts presented by the case are substan-
tially as follows :

The judgment-debtor, J. A. J. Askew was much indebted,
and desired to free himself from such embarrassment, and he
applied to A. J. Holly to borrow money for that purpose.

Holly agreed to furnish two thounsand dollars,if Askew and
wife, Maria C. Askew, would join in executing a deed in trust
to him, for certain houses and lots, belonging to J. A. J. As-
kew, to secure the payment of the money loaned.

Maria C. Askew “absolutely and positively” refused to join
in the conveyance, unless she received some compensation for
her right ot dower and homestead in the said lands of her
husband. It was then agreed, that if she would execute the
deed in trust, so as to convey her said interest, she shonld re-
ceive in consideration of her relinquishment of the right of
dower and homestead, the balance of the purchase-money for
which said house and lots might be sold, after paying off
Hbolly, the debt secured in the trust. The houses and lots sold
for thirty-four hundred dollars, and all tke money was paid ont
in discharging the debts of the husband, except a note of five
hundred dollars, which the trustee placed in the hands of Ma-
ria C. Askew in accordance with the agreement above stated.
All of these transactions were completed before judgment was
obtained by the plaintiff, against said J. A. J. Askew, and the
object of this proceeding is to subject said note, in the hands
of Maria C. Askew, to the payment of said judgment.

The first question presented, is whether the agreement
between the said husband and wife, was founded upon suffi-
cient consideration, to protect the property transferred to the
wife, against the claim of creditors.

If she had a contingent right of dower, the contract be-
tweeen them by which she received money or other prop-
erty in consideration of her releasing such right in her hus-
band’s land, if reasonable, and fairly entered into, should he
sustained. 2 Seribner on Dower, 8. Ballard v. Briggs, 7
Pickering, 333. Quarles v. Lacy, 4 Mump, 251,
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The Act of 1868-69, cl.. 93, sec. 63, provides that, * Every
married woman shall be entitled to one-third interest in value
ofall the lands, tenements and hereditaments whereof her hus-
band is, or may be seized and possessed at any time during
coverture,” &e. It was admitted that Askew and wife were
married before the passage of said Aect, and that she was,
st the time of the execution of the deed in trust, entitled to
a contingent right of dower in the lands conveyed, unless the
said Act is unconstitutional. It is insisted that the Act is un-
stitutional as to antecedent marriages, for the reason:

1. It impairs the obligation of the marriage contract.

2, It interferes with the vested right of the husband.

We will proceed in the first place to consider whether the
right of dower proceeds from, and is a part of the marital
contract, and then enter into the discussion of other questions
involved in the case,

Dower is one of the institutions of society which has come
down to us from a remote antiquity.

The right of a widow to a certain pertion of the lands of
her deceased husband for the term of her natural life, was
unknown to the laws of the Greeks and Romans, and seems
to have originated with the Teutonic races, who had a higher
regard for woman than any of the earlier nations. Traces of
this custom can be found in the first anthentic records of An-
glo Saxon history, and is the foundation of dower by particular
custom.

The peculiar form of this right, known as dower at common
law, is supposed, by au eminent jurist, to have been derived
from a Danish law, established by Sweyn, King of Denmark,
out of gratitude to the ladies of his realm, who sold their jew-
els, to ransom him from captivity. Originating thus, in feel-
ings of gratitude, and the early spirit ot chivalry, inspired by
the self-denying kindness and generosity of woman, dower
has always been a favorite of the common law; secured in the
earliest charters of English liberty, and recognized with favor
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even in Magna Carto. It is an estate for life, which the law
gives to a widow for her support and maintenance, and as a
home for the domestic duties and affections, and it has gener-
ally been regarded as a municipal regulation, established for
the benefit of civil society. It is a gift of the law, and the
right is not derived from the nuptial contract.

A man may deprive his children and kindred of his estate,
by deed or devise, but he cannot dispose of that estate which
the law, in its beneficence, gives to the widow. Even if he
makes a devise to her, in lieu of dower, she may elect, whether
she will take the gift of the husband, or the gift of the law,
and she may have the value of both estates, ascertained, before
she makes her election. In the case of the insolvency of the
husband, the common law preserves dower as a tabula in
noufragio, to keep the widow from sinking into poverty
and distress. So great was the care shown to widows,
that centuries ago, the maxim became prevalent * that the
law favors three things: Life, Liberty and Dower.” An in-
stance, of this peculiar favor may be found in -the early his-
tory of the common law, in dower de la plus belle, when the
widow was endowed of lands, in socage, ““as being the fairest
portion of the lands, held by her deceased husband.” This
species of dower, has long since passed away, with the mil-
itary tenures in which it originated, but in most of the States
of this country, where the doctrines of feudalism have never
prevailed, the same kindly spirit of the law, gives the widow
the mansion-house, as being the fairest portion of the estate,
for her wants and purposes. When uses were introduced into
England, they were not at first recognized by the common
law, and were only enforced in the Court of Chancery, which,
for a long period was under the control of ecclesiastics, who,
in this Court, administered the principles of the eivil law ; and
it was soon held that the dower, in awse, could not be allowed,
as it would produce great inconvenience, and such a right was
unknown in the system of civil jurisprudence. This doctrine
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has now been abolished in England ; and in a large number of
the American States, a widow is entitled to dower in an equi-
table estate by express statutes.

The history of the common law shows, that dower was always
regarded as a municipal institution, and was not the result of
a contract. There were two species of dower allowed by the
common law, which, in some respects, were regarded as a part
of a marriage contract. A husband ad ostium ecclosiae, * atter
afliance made, and troth plighted,” could endow his wife of @
certain portion of his fands, to take effect upon his death.
This was a kind of bridal gift, and in the time of Glanville
the wife was obliged to accept it, in lien of dower, but at a later
period, according to Littleton, the wife, upon the death of her
husband, might reject the gitt and claim the gift of the com-
mon law. Dower ex assensu pairis, resembled dower ad ostium
ecclesiae, aud was, when a father seized of an estate in fee,
allowed his son at the time of espousals, to endow his wife
of a certain portion of such estate. Iere then, were three
parties to the contract, and the widow, on the death of her
husband, might enter at once on thie cstate assigned, although
the father was still living. The widow might also reject this
contract dower, and claim dower at common law, of any lands
of inheritance, which belonged to the husband during cover-
ture. As these species of dower were voidable, at the will of
the widow, they have, long since been abolished in England,
and were never in use in this country.

The introduction of wsés, and the doctrine that a widow was
not dowable of a wse, soon gave rise to the practice of making
provision for a wife, by an ante-uuptial contract, called join-
fure, which was afterwards regulated by the statute of uses,
and made a legal satistaction of dower.

Thus, we see that dower at common law, has always been
under the peculiar control of that system ¢f jurisprudence, and
this favoring care of widows, has been a marked feature in the
institutions of every country, where the common law, has pre-
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vailed. This controlling influence of the common law, in mod-
ern times, has made widows favorites, even in Courts of Equity,
which in cases of difficulty about the assignment of dower,
will exercise their extraordinary jurisdiction for the purpose ot
affording adequate relief.—1 Story Ey. Juris, Ch. 12

A reference to the law, regulating marriage, will show that
the right of dower does not constitute a part of the contract.
Marriage, as between the parties, is a personal contract, and,
when entered into according to the rites of the country, where
the parties are domiciled and the marriage is celebrateq, will,
by the comity of nations, be regarded as a valid contract in
any part of Christendom. According to the general rule, the
terms of a contraet, are governed by the lez loci; but this ig
not the case with marriage, except, as to the validity of the
contract and the incidents resulting theretrom, are dependent
upon the laws of the matrimonial dowmicil, and dower arises by
the operation of the lew rei sitae. Story on Con. of Laws, 380.

‘When persons, who are married in a country, where the com-
mon law does not prevail, afterwards become citizens of this
State the wife will become eutitled to dower, according to our
law at the time of the husband’s death. The converse of this pro-
position is equally true; that dower is not a part of the con-
tract of marriage, but, is an estate arising by operation of law,
is well settied, both in this country, and in England. Mr.
Seribrer, in his valuable work on dower, 2 VoI, p. 2, says:
the results of the English authorities .is thus given by Mr.
Park: “it will be observed, that this estate arises solely by
operation of law, and not by force of any.contract, express or
implied, between the parties; it is the silent effect of the rela-
tion entered into by them, not, as in itself, incidental to the
relation, or as implied by the marriage contract, but merely as
that contract calls into operation the positive institutions of
the municipal law.” In Norwood v. Morrow, 4 Dev. & B.,
442, Chief Justice Ruffin, in delivering the opinion of the
QOourt, says: “ there is no contract between husband and wife
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for courtesy or dower. The interest the one gets in the proper-
ty of the other, the law which gives for the encouragement of
matrimony,” “itis certain, that such as her estate (dower) is, the
law makes it without any act of her husband, and against his
will.  See, also, Lose v. Rose, 63 N. C., 391. Marriage is not
only a contract, but, it is an institution coeval with the first exis.
tence of the human race. It was ordained, and the first mar-
riage ceremony was celebrated in Eden. It is an institution
which is essential to the happiness of mankind, and, the preser-
vation of human virtue. Without it, there can be no civilized
society, or well regulated municipal government.

Marriage has, therefore, in every enlightened system of gov~
ernment been regulated by law, and must ever remain in some
degree, under legislative control. ITor many purposes, mar-
riage is a civil contract, and is so treated in Courts of law,
but the legislative power of the government, regards it, as an
institution of civil society. The Legislature must necessarily
have the auathority to attach rights, incidents and duties to
this important relation, and modify and enlarge them, as the
best interests of society and government may require ; and all
legislation on this subject must extend to all mariages, both
antecedent and subsequent, in order to be uniform and general,
in its operation.

In regulating this institution, the common law declares that
the effect of a marriage shall be to vest in the husband certain
rights as to the wife’s personal property in possession, the
rents and profits of her real estate, and her chattels real and
choses in action ; and in consideraticn of these benefits, he is
required to take care of his wife, and if he is able, supply her
with such things as may be necessary to her comfort in her con-
dition in society. Immediately upon marriage, these rights
become vested, and for most purposes, are protected in this
State by the Constitution, and cannot generally be divested
by subsequent legislation. These rights arise ount of the mar-
riage contract, not by any express agreement between the par-
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ties, but they are the result of positive law adopted by the
legislative authority for the regulation of the marriage rela-
tion, as an institution of society. Logan v. Simmons,1 Dev.
1 B., 18. There are certain incidents of marriage, as cur-
tesy and dower, which do not arise from contract, as we have
already seen and they only become vested rights upon the hap-
pening of certain contingencies. By a positive rule of law,
curtesy becomes a vested right, upon the birth of issue capa-
ble of inheriting the estate of the wife, and dower does not
become a vested right until the death of the husband.

As long as these incidents, created by law, remain in their
inchoate condition, the Legislature may modify or enlarge
them at will, as such action will not violate the contract of
marriage, or, any vested right resulting therefrom. Cooley, C.
L., 361, Moore v. City of N. Y., 4 8eld. 110, 4 Wheaton,
500.

We will now consider whether the Act of the Legislature
extending the former statute-dower to the common-law right
of dower, and applying it to antecedent marriages interferes
with the vested rights of the husband, in his 1ands, within the
meaning of our State Constitution.

Ifthe Act has this effect, he alone, has the right to complain
unless creditors or purchasers may bave acquired some prior
vested right. In the case before us it is not necessary to dis-
cuss the latter proposition.

Inchoate dower is a gwasi incumbrance on the estate
of the husband, and somewhat restricts his power of aliena-
tion, but thisright of the wife, is a mere personal capacity, to
take an estate upon a certain contingency, and is not a vested
right which disseizes him of his freehold, or deprives him of
his property within the meaning of the Constitution. This
right of the wife takes effect prospectively—at the time of his
death—and has only a contingent retroactive influence. A
husband is under a legal and moral obligation to furnish
adequate maintenance for his wife during his life, and the
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Legislature may, as a general municipal regulation, carrying
out the moral obligations of marriage, make suitable provis-
ion for her support and comfort after his death. I readily
admit that the Legislature, cannot arbitrarily take the property
of one person and give it to another for individual advan-
tage, and that the private property of a citizen cannot be ta-
ken for ordinary public uses without just compensation ; as
for roads, public buildings, railroads, &ec., as such uses, al-
though public in their nature, are necegsarily limited in their
operation, and do not confer equal benefits upon all the people.
But the paramount principle, which lies at the foundation of
all government is, that the general public good is the supreme
law, and individual rights and interests, must at all times yield
to its control. All men enter society, with the implied under-
standing, that the sovereign power is unlimited in regulating
some of the great fundamental principles of the social com-
pact, when its action is calculated to promote and secure the
well-being of the State.

The Legislature has the power of taxation necessary to sup-
port the government, of passing general laws as to the devoln-
tion and transfer of property, of regulating remedies in the
Courts, of abolishing imprisonment for debt, of passing stat-
utes of limitation, of making homestead and personal proper-
ty exemptions, and other similar remedial legislation. The
right of alienation by deed and devise was conferred by stat-
ute, and such statutes may be moditied or enlarged, when the
exigencies of society, may require such alteration. In all such
eases of the exercise of the powers of sovereignty, the maxim
is, pridatum incominodum publico bono pensatir.

Surely, there has never been a time in the history of this
country, more appropriate than the present, for a liberal exer-
cige of the remedial powers of legislation for the general pub-
lic good. Hll v. Kesler, 68 N. C., 437.

Marriage is an institution of eivil society, and, the princi-
ples regulating it, form an essential part of the general public
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laws of every civilized community; and it would be a very
narrow view, in times like those through which we have
passed, to regard it merely as an individual agreement, gov-
erned entirely, by the strict technical rules of ordinary con-
tracts. Marriage, in the contemplation of legislative power, is
not a contract, but a sfafus. Parties can not have a vested
right of property in a domestic relation, therefore, the legisla-
tive act under consideration, does not come under condemna-
tion, as,depriving parties of rights contrary to the law of the
land. Cooley, 311.

The question of the legislative power upon this subject, has
frequently been discussed in the Courts, and has given rise to
considerable conflict in judicial opinion, but, I think the weight
of authority, reason and justice are in iavor of the legislative
power. Even, if we admit, that thereis areasonable doubt
upon the subject, that doubt ought to be solved in favor of the
legislative action.

The Legislature in a free government is the direct represen-
tative of the people, and as such, may exercize all the powers
of sovereignty except so far as it is restrained by plain and ex-
press constitutional limitation, and, I think the judicial branch
of the government, ought not to declare a statute void, or re-
strict its operations, except in a clear case of an excess of leg-
islative authority, or where it tends to the manifest detriment
of the public good. In the matter before us, I think the leg-
islative action ought to be sustained to its full extent, as, it but
restores a time-honored customn ot the common law, which is
hallowed by the veneration of centuries, and, is the law now
existing in atleast three-fourths of the governments, which are
controlled, by the descendants, of the anglo-saxon race.

I cannot concur in the opinion of a majority of the Court.

JusticE RopMAN concurs with me in this opinion.

Prr Curram. Error, to be certifled.
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WESSON & HUNTING, vs. THOMAS J. JOHNSON, el al.

1. The Acts of the General Assembly, restoring to married women, their com-
mon law right of dower,are unconstitutional, so far as they apply, to marriages
contracted prior to their passage.

2. Where a bill ia equily was filed to foreclose a mortgage, and, a final decree
was obtained, the defendant, (the mortgagor), cannot avail himself, by a sug-
gestion, in the nature of a plea since the last continuance, of the pendency of
another suit in the District Court of the United Btates, ** to force him into
bankruptey.”

For 1st. It does not appear that both suits, were, for the same cause of
action. 2d. A plea, puis darrein continuance, is not admissible in a Court of
Equity. 3d. The case of 2 mortgagee, isan exception to the general rule, and,
he may proceed on his morigage, in Fquily, and on his debt, at law. 4th: The
matter which had existed s0 long, comes too lute after hrearing and decree.

e

The casc of Sutton & Wife v. Askew, at this ferm, cited and approved.

This was a bill in eqaity, to foreclose a mortgage, heard be-
fore Russell, Judge, Fall Term 1870, of Cumberland Superior
Court.

This bill was filed against the defendant, Thomas J. John-
son, alone, afterwards, 111::- wife was made party defendant:
The bill stated that the defendant was indebted to complain-
ants in a large smn, and excented his note to them on the 27th
day of March, 1867. That to secure the said debt, he execu-
ted a mortgage for u tract, or parcel of };md in the town
of Fayetteville, whicl deed bears date 27th Mareh, 1867;. That
the note has not been pald aceording to the conditions of the
mortgage, and prays for a decree of foreclosure aud sale @ The
defendants answering, admit, the excention <;»f the mortgage

, sts that, un-
der the Act of the General Assembly, of 1 ‘é*i 67, chap. 54,
the defendant, Ann M, Johnson, wite of Thowas J. John-
ggm, “hecanme seized and pos

and that the debt has not been paid) bu

of & ointerest in all the




190 IN THE SUPREME COURT.

WessoN & HUNTING v. TEOMAS J. JOHNSON.

lands of which her husband was seized during the coverture.”
That she did not sign thesaid deed, and that according to the
provisions of the Act above named, no title passed to the
complainants.

The defendant, Ann M. Johnston, answering, insists upon
her rights under the Act aforesaid-—that the deed was made
without her concurrence or assent, and she still refuses to
consent thereto.

The defendant T. J. Johnson states, that he was married in
the year 1834,

The cause was heard upon the bill and answer, at Fall Term
1870, when a final decree was made, in favor of complainants,
directing the Jand to besold. And thereupon *the defendant
pleads as a plea since the last continuance, that these sawe
plaintiffs instituted proceedings in bankruptey in the District
Court of the United States, returnable to ¥Fall Term 1868, of
said Court, to force him into bankruptcy, and he subinits thas
the plaintiffs should elect which suit they will prosecute.”

The Court  disregarded the entry of this plea upon the
docket, and, directed the decree to stand.” Irom the decree
of the Court the defendants pray an appeal to the Supreme
Court.

J. W. Hinsdale tor the plaintifi filed the following brief:

I. The plea of “autre action pendantd,” is fatally defective,
because :

1st. This plea can only be pleaded in the second aection, but
the equity suit was first begun.

2nd. It does not appear that the suit in equity, and the in-
voluntary proceedings in bankruptey are for the same cause ot
action, and for the same purpose. Story fig., Pl., secs. 737,
and 738 Mitf. Eq., Pl. 246, Beames Fy., Pl. 186, Belirens v.
Steve King, 2 Mylne and Craiy, 602, 2 Chat L., Dig. 1726,
1727, Devie v. Brownlow, 2 Dick, 64.
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3rd. Where a bill seeks relief, and a defendant pleads “qu-
tre action pendant,”’ the other suit must be either in the same
or another Court of equity. Cooper Ejy., Pl 272, 276, Beams
on Pleas, 134, 146, 148.  Lord Raymond’s Rep., 246. Howell
v. Waldson, 2 Ch., cas. 85.

4th. The pendency of a suit in a court of the United States
or a foreign court cannot be pleaded in abatement or bar to a
suit for the same cause in a State court. 2 Had. ch., 315,
Mitf. Ky., Pl 209, Mitchell v. Bunce, 2 Paige, 608, Salmon
v. Wooten, 9 Dana, 424, 9 Johnson, 221, 12 1bid. 99, 17 Ibid,
221, 272, 14 Vesey, 307.

5th. The defence is not made in apt time, it should be made
before the hearing. arellv. Van Buren. 8 Edw. 20, 1 Chit.
Pl 658, 658.

II. The “Act to restore the common law right of dower to
married women.” does not affect the present case. It can ope-
rate upon those marriages only, contracted suksequently to its
passage, for,

1. It is a general and wise rule, to give to statutes a pros-
spective operation. Sackett v. Andross, 5 Hill 327, and cases
there cited. Broom’s Mawims, 33, and cases there cited.
Smith on Stat. & Const. Construction, ch. 5. Dwarris on Stat.
and Const. (Fd. of 1871.) 162;Ceol. Con. Lim 370, and cases
there cited. Sedgwick on Stat & Const. Lass, 190.

2, This act, if held to operate retrospectively, is unconstitu-
tional.

3. It impairs the obligation of a contarct. Marriage is ¢ivil
contract, and the rights growing out of it, are entitled to the
protection of the constitution of the United States. Dartmouth
College case, 4 Wheat, 694 Lawrence v. Miller, 2 N. T 250.
Taylor v. Porter, 4 Hill, 140. Matter of Albany St. 11 Wend.
149, Fletcher v. Peck, 6 Cranch. 87. Green v. Biddle, 8 Wheat
92. Ogden v. Saunders, 12 Wheat. 200. DBronson v. Hinzie, 1
How. 311. McCracken v. Hayward, 2 Llow. £08. Sedg. on
Stat. and Const: Law, 638, Holmes v. Ilolmes, £ Barh. 296,
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At common law, the right of dower attached, in favor of the
wife, at the instant of the marriage, and could not be defeated
by the alienation ot the husband. 1 Cruise Dig. 136. Lo
by the marriage and seizin of the husband the wife’s right
to dower, became a vested right under the marriage con-
tract, and could not be impaired by subsequent legislation.

Kelly v. Harrison, 2 Jokn cas. 20. See Stat. 3-4, Wm. IV.
ch. 105, which recognizes this principle. Williams on Real
Prop., 171, Burk v. Basson, 8 CUk, (Iowa,) 132, The law
cannot take away dower. Royston v. Loyston, 21 Gec., 161.
Holmes v. Holmes, Barb., 295, Cool Con. Lim., 284. There-
fore, as the contract of marriage is mutual, and the rights
arising therefrom, reciprocal, it follows, that if dower cannot
be diminished to the prejudice of the wife, it cannot be aug-
mented to the detriment of the husband. Cool Con. Lim., 285.

Win. Mecl. MeKey for the defendants.

Dick, J. In Sutton and wife 2. Askew, at this term, this
Court decides that the Statutes restoring to married women
the common law right of dower, are unconstitutional, so far as
they apply to marriages contracted previous to the passage
of those statutes.

As the feme defendant was married, before the enactment
of those statntes, she had no interest in the lands conveyed to
the plaintifs.

The suggestion of the defendant, jn the nature of a plea
since the last continuance, that the plaintiffs are prosecuting a
suit against him in the Court of Bankruptcy, cannot be made
available, either as a plea, or as a foundation foru motion to
force the plaintiffs to elect, in which Court, they will pursne
their remedy.

1st. It does not appear that both suits are fur thesame cause
of action. ,

ond. A plea puis darrein continuance is not admissible in
& Court of Equity ; its effect, may be obtained, by means of a
cross-bill. 1 Dan. CA Pr. 681,
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3rd. The case of a mortgagee, is an exception to the general
rule, and he may proceed on his mortgage in equity, and, on
his bond, at law, at the same time. Danl. C. P., 962.

4th. The matter, which had existed so long, comes too late
after hearing and decree.

The proceedingsin bankruptcy cannot operate in suspension
in this suit, as in cases of involuntary bankruptcy, an appli-
cation for the stay of a pending suit in another Court, cannot
be made, until the order of adjudication is proved. Bump on
Bank, 332.

JonoMENT AvyirMuED,

JOHN N. BUNTING, #s. JESSE FOY.

3. When a demurrer is filed for want ot a proper party, and from the iacts pre-
sented Ly the pleadings, as in this case, the matter is left in doubt, the
Court cannot render judgement, but must remand the cause.

3. Where a contract was made for the sale of land, and a bond was given, to
make title upon the payment of the purchase-mouey, and a portion of the
purchase-money being unpaid, an action was brought by the vendor agalnst
the vendee, to gell thelands for payment of the balance due; Aeld, that in such
action, the wife of the vendee was not a proper party, it the marriage took
place prior to Mareh 2d, 1867 ; aliter, it the marriage took place subsequent to

that time.

8. The wife of a purchaser, who holds lands nnder a bond for title, has a con-
tingent right ot dower to the extent of the payments made by her husband.

The cases Of Sulton and wife vs. Askew, ot this tevm, and Thompson ¥s. Thomp-
son, 1 Jones, 480, cited and approved.

This was a civil action, tried before Watts Judge, at a spe-
cial term of Wake Superior Court, Janunary 1872.
The complaint alleges that the plaintiff had agreed to sell to
the defendant, a lot in the city of Raleigh. That the defen-
13
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dant exccuted to him, several notes, in consideration of said
agreement. That plaintiff executed a bond, binding himself
to make a deed to the defendant, upon the payment of the
purchase-money. That a portion of said purchase-money was
paid, but there is a balance due of over $300. That plaintiff
demanded the money and proffered to make a deed whenever
the same was paid. He demands judgment for the purchase-
raoney, and in default thereof, an order of sale for the said
lot, &c. Defendant demurs, and assigns as cause, that defen-
dant is a married man, and that his wife is living, and ought
to have been made a party to this action. The case, by con-
sent, wag referred to Hon. W. I1, Battle.

Judge Battle made a report to the special term in January,
1872. e finds, as a fact, dmong other things, that when the
contract between plaintiff and defendant was made, the defen-
dant was & warried man, and that his wife was living, and as
a matter of law, that she ought to have been made a party to this
suit. There was an exception to this part of the report. The
exception was sustained, and the defendant appealed. The
above is the only part of Judge Battle’s report necessary to be
given to understand the decision of the Court.

Batchelor, for plaintifi.
Phillips & Merrimon, for defendant.

Roouan, J. Theonly guestion presented to us, is, whether
the wife of the detendant is a necessary party., We are una-
ble to decide it, because, it is not anywhere stated whether the
defendant married after or before 1866. We agree, with the
referee, that the wife has a contingent right to dower, to the
extent of the payments, made by her husband. Zhompson v.
T/z'mnpson, 1 Jones, 430, cited by referee. If, however, she
married before 1866, the case of Sutton v. Askew decided at
this term, excludes her, from the benefit of that and subsequent
acts, restoring the common law right of dower, and, a sale by
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or against her husband will defeat her claim, which is confined
to estates, of which, he shall die seized. If, however, she mar-
ried after 1866, then, we think, she ought to be a party, on the
authority of the case cited by Mr. Phillips, Mills v. Van Voor-
hees, 20 V. Y. Court of Appeals, 412. Under these circum-
stances, we can only reverse the judgment below and remand
the case, to be proceeded in, according to law, which is accord-
ingly ordered.
RevERsED.

SUSAN FELTON ws. WILLIAM L. ELLIOTT, ¢ al.

1. A claim for dower, under the Act of 1867, set up in 1872, the husband being
still alive, caunot be sustained.

«. A demacd for dower is & special proeeeding returnable before the Clerk.

%. On appeal to this Court, an undertaking of appeal, must be sent np with ths
transcript.

The case of Webber vs. Taylor at this tevm, cited and approved.

This was an appeal from the decision of ILis Honor Judge
Pool, rendered at Fall Term 1871, of Perquimans Superior
Court.

In 1866 the defendants recovered a judgment against Wm.
Felton, the present husband of the plaintiff; execution issued
thereon and a levy was made on the land in question ; this
execntion was returned and writs of ven. ex. were regularly
issued and kept up until a sale thereunder ; the land was sold,
it does not appear clearly from the record, when, but it is to
be inferred, after the passage of the Act of 1866-67, chap. 54,
concerning dower ; the husband of the plaintiff having given
eonsent thereto in writing; the defendants purchased and
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went into possession and refused to lay off the plaintiff “ one-
third ” of the land.

The plaintiff commenced her action 5th May, 1871, by a
summons for relief, returnable toterm time. His Honor, being
of opinion with the defendants, gave judgment accordingly, and
the plaintiff appealed.

The plaintifl sued in forma pauperis and on certificate of
counsel, &c., His Honor allowed her to appeal without giving
the usual undertaking for costs.

Ovide Dupreé for the appellant.
Gilliam for the appellee.

Prarsox, C. J. The judgment in the Court below is affirmed
and the appeal dismissed for three reasons.

I. The summons issued 5th May, 1871, and demands dower
under the Act ratified 2d March, 1867, which act is repealed
by Act 1868-69, (page 217.) The case cannot fall under the
last act concerning dower, for, the husband is still alive.

II. The proceeding is commenced by summons returnable
before the Judge in term time, whereas, being a “special pro-
ceeding ” for dower, it ought to have been made returnable,
before the Clerk.

III. The appeal is allowed without a prosecution bond, the
plaintiff being allowed to sue tn forma pauperis. C. C. P. sec.
303. “to render an appeal, effectual for any purpose, a written
undertaking must be executed on the part of the appellant, &e.”
See Webber vs. Taylor, at this term.

JUDGMENT A¥FIRMED. Appeal dismissed.
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JOHN WATTS adra'r of JOHN L. LEGGETT vs. JAMES LEGGETT, et al

1. When the death of a man seized in fee of Isnd, leaving a widow and minor
children, without having had a homestead laid off, the double rights of dower
and homestead, do not attach together simul ef simel, cither in the widow or
widow and ehildren, but dower having been “assigned to the widow, the chil-
dren are only entitled to a homestead sub modo, i. €., & present interest of
the enjoyment of which is postponed until after the death of the dowress.

3. The manifest purpose of tha Act of 1868-'69, chap. 137, is to prevent the
the widow and minor children from being prejudiced, by the omission of one
entitled to a homestead, to cause it to be lai¢ off in his lifetime. It cannot be
supposed that the effect of the statute, is, to go beyond the Constitution, when
its professed object is to carry into effect its provisions.

RopMmaxN, J., dissentiate.

This was a special proceeding instituted by the plaintiff as
administrator of one John Leggett, against his widow and mi-
nor children to obtaln alicense to sell the real estate of which
the intestate had died secized, subject to the dower of the
widow which had been assigned. The intestate had not
procured a homestead to be laid off in his life, and now the
widow and children claim a homestead over and above the
dower assigned to the widow, and the cause coming on for
hearing before His Honor, Judge Moore, at Chambers, on the
5th day of September, 1871.

His Honor decided in favor of their claim, and the plain-
tiff appealed.

H. A. Gilliam, and Battle & Sons for the plaintiff.
No Counsel for the defendant.

Prarsox, C. J. Constitution art. X, sec. 1, “The personal

property of resident of this State, to the value of $500,” is
exempted from sale under execution for any debt.
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Sec. 2. “ Every homestead, and the dwelling and buildings
used therewith, not exceeding in value $1,000,” is exempted
from sale, under execution for any debt.

Sec. 3. ¢ The homestead, after the death of the owner
thereof, shall be exempt from the payment ot any debt, during
the minority of his children or any one of them.”

Sec. 5. “If the owner of a homestead die, leaving a widow,
but no children, the same shall be exempt, from the debts of
her husband, and the rents and profits thereof shall enure to
her benefit dm‘ing her widowhood, unlees she shall be the own-
er of a homestead in her own right.”

Sec. 6, secures to the separate use of the wife, all the real
and personal estate, whether acquired before or after the mar-
riage.

Act 1868-°69, ch. 137, entitled “an Act to lay oft the
homestead and personal property exemption.”

Sec. 7. “Whenever any resident of this State may desire to
take the benefit of the homestead and personal property ex—
emption, as guaranteed by article ten of the Constitutian of
this State,” such resident shall apply to any Justice of the
Peace,” &e.

If the homestead had been laid oft in the life-time of the
busband, according to the Constitution, it would have been
so laid off as to include the homestead (that is the place at
which he had kis home) and the dwelling and buildings used
therewith.” Act 1369-°70, ch. 176, entitled ‘“procedure to ob-
tain dower,” sec. 2. “Every married woman shall be entitled
to one third in value of all the lands, &c., whereot her hus-
band was seized at any time during coverture, *in which
third part shall be included the dwelling house in which her
husband usually resided, together with the offizes, outhouses
and buildings and other improvements thereto belonging or
appertaining,” in other words, as expressed in the Constitu-
tion, “The homestead and the dwelling and buildings used
therewith.”
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If the homestead had been laid off, in the life-time of the
husband, at his death the dower of the wife would have been
assigned so as to include the dwelling-house, in which the hus-
band had usually resided, and buildings. used therewith, 'I'hus
the dower would be qsawned so as to include the homestead,
or a part thereof, and the right of dower having attached at the
time of the marriage, would have been parmount, and the right
of the children to enjoy the homestead during the minority of
any one of them, must have heen taken, subject to this para-
monnt right of dower ; the effect being to postpone the enjoy-
ment of the children, as to so much of the homestead ag is cov-
ered Dy the dower, until the death of the widow ; leaving them
of course, to the present enjoyment oi such part of the home-
stead and land, appertaining thereto, as is not covered by the
dower,

The question is, does that make a difference, or are the
rights of the widow and childrer to be treated in the same
way, as if the husband and father had not neglected to have his
homestead laid off in his life-time? :

This depends upon the proper construction of sec. 10, of the
Acts of 1868-69, ch. 137: “If any person entitled to a home-
stead and personal property exemption, die, without having
the same set apart, his widow, if he leave one, then his child
and children under the age of twenty-one years, it he leave
such, may proceed to have said homesteau and personal prop-
erty exemption, laid off to her, him or them, according to the
provisions of sections seven and eight of this Act.”

A perusal of the statute, makes it manifest that the purpose
of this section is, to prevent the widow and children from be-
ing prejudiced, by the omission of one entitied to a homestead
and personal property exemption, to have it laid off in his life
time, 80 as to secure to them the benefit of the homestead and
personal property exemption, as guaranteed by Art. X, of the
Constitution. Indeed, this section, in o many words, pro-
vides that the property shall be laid off to him, her or them,
aceording to the provisions of sectionel seven and eight.
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‘We have seen how it would have been if the homestead had
been laid off according to the provisions of section 7. It is
‘hard to understand, how a provision to prevent the widow and
children from being prejudiced by an omission to have the as-
signment in the life-time of the party entitled, can be strained
8o as to have the effect of giving them greater advantage, than
it the omission had not occurred on the part of one, under
whom the-widow and derive their title. The constitution
makes ‘the relief of the debtor,” its primary purpose, and the
to benefit the widow, and minor children, comes in merely as
an incident. It cannot be supposed that the effect of the stat-
ute, is, to go beyond the Constitution, for its protessed purpose
is, to carry into effect the provisions of the Constitution, and
to seeure the homestead and perzonal property éxemption, as
guaranteed by Art. X ot the Constitution.”

Judgment reversed.  This opinion will be certified to the
end, that a homestead may be laid oft, as if it had been done in
life-time of the deceased, so as to include the homestead, dwel-
lings and buildings where he usnally resided, to be enjoyed
subject to the dower.

Ropmar, J., dissenteng. I regret to differ from my associ-
ates, and my respect for them, and the great importance of the
decision to the orphaned poor of the State, require me to give
as briefly as I can, the reasons for my difference.

The third section of Art. X, of the Constitution certainly
intends that the children shall have a homestead after their
father’s death, whether it was laid off before or not; and it
contemplates that their right shall be paramount, to that of the
widow, to a homestead though not to her dower; for, by the
Constitution the legislature is not required to give her a home-
stead in a case where there are no children, (Sec. 5). The
Act of 1868-769, does, however, give her one whether there
are children or not. And I think it may lawfully do so, pro-
vided it does not impair the right of the children to a home-
stead ; and I think it is a false construction of that act, whieh,
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makes it rob the orphans, instead of the widow, for the benefit
of the creditors of the deceased. If this be the true construc-
tion and necessary effect of the act, I should say it was void, as
a palpable violation of sec. 5, of Art. X, of the Constitution.
I do not think, that a reasonable construction of the act, will
give it any such effect. Dut before I proceed to expose what
T consider to be the radical fallacy on which that construction
rests, I wish to follow out, that construction, in some of its prac-
tical workings, and it will be seen, that, in the great majority
of cases where there is a widow and children, it defeats, so far
as the children are concerned, the beneficient intent of the
Homestead Article of the Constitution, which many have
thought the best Article in it.

T will suppose that the widow, ig, in all cases, entitled to her
dower ; although if the principle of Sutton wvs. Askew, decided
at this term, is adhered te, it may be extremely doubtful
whether, when a husband has his homestead laid off during
his life, he can be said to die seized of any estate, of which, his
widow (if the marriage took place before 1866) is entitled to
dower. But, I pass over this, and, suppose the widow entitied
to dower and also to a homestead. I believe it is agreed that
she is not entitled to both, but only, to either, at her election.

It the real estate of the deceased is worth $3,000—it is indif-
ferent to her whether she takes dower or homestead, and, the
consequences, to the children, will be the same. If the estate
be worth less that $3,000, she will elect to take the homestead,
and, in every such case, the children get nothing, in the home-
stead during the life of the wife.

Now, the assumption of the majority of the Court, and, the
sole argument on which it can pretend to stand, as I conceive,
is this—that because the homestead, if it had been laid off in
the life time of the husband and father, must have included
the dwelling ; therefore, whenever it is laid off after his death,
and for whomsoever it is laid off, it must include the dwelling ;
and therefore, must be laid off for the widow and for the chil-
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dren on exactly the same adjacent land; and therefore, the
widow claiming ahomestead in lieu of dower, which, it is ad-
mitted is a paramount right, must take paramount to the
children, who thus get nothing during her life. So, by this
construction of an act, intended to carry out the Constitution,
and certainly, not to violate or override it, the widow, who is
not contemplated by the Constitution as an object of favor,
except when there are no children, is made, to supplant the
children and turn them out of doors,

It may besaid, however, that in the case now before us, the
widow does not claim her homestead but her dower, so that
the cases and consequences, I have supposed, are not to the
point. Let us see then, the consequences to which this consruc-
tion of the Act leads, when the widow sets up her claim to
dower, and the children theirs’ to a homestead. The false the-
ory is still applied, and with a more absurd, if less injurious,
resalt. If, the estate of the deceased be worth $3,000 or over,
the dower of the widow equals, or exceeds the homestead of
the children, so that upon the idea that the last must necessarily
be lapped upon the first, the children get nothing during the
life of the widow. If the estate be less than $3,000, as the
widow by her dower gets a life-estate in land worth less than
$1,000, the children get a homestead in the difference between
her dower and the $1,000, which difference, is the value of their
homestead. If the estate be worth §1,000, the widow’s dower
being $333%, the children would take a homestéad to the value
of $666. If the estate be worth $300, the children will take
s homestead in an estate worth $200, So; this is the result of
the legal construction of the Act of 1868-'69, that the larger
the estate of the deceased ig, the less, do his children get; and
if they are unfortunate enough to have a father whose land is
worth $3,000, they get nothing until after the widow’s death,
whereas, if he was worth only one-tenth of that sum, they get
a homestead in $200 during her life-time, and in another §100
at her death, during their non-age. Such absurd results fur-
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nish the strongest argument against the construction of the
statute decided on by the mabjrity ot the court. Surely no
sane legislature ever intended this. It would hardly be res-
pectful to impute such an actual intention. I proceed now, to
examine the reasons for this construction of the Act of 1868-9.
They are these, and no others are or can be possibly assigned
of the slightest weight or value. The Constitution (Art. X,
sec. 2,) says that the komestead shall include “the dwelling and
buildings used therewith, not exceeding in value $1,000,to be
selected by the owner thereof, &ec.” The Act of 1868’9, ch.
187, scc. 1, says that when the estate of any resident of the
State shall be levied on, such portion thereof as he actually oc-
cupies as a homestead, or *‘as he may elect to regard as such,
including the dwelling and bwildings thereon, shall be exempt
trom such levy, &e.”

Bection 7says, that when a resident desires to have a home-
stead laid of, he shall apply to a Justice, who shall appoint
three persons to lay it off, “according to the applicant’s direc-
tions, not to exceed $1,000 in valge, &c.” Section 10, pro-
vides that if any percon entitled to a homestead dies, without
having had it laid off, his widow, (“or if no widow,” I suppose
was evidently omitted) then his child, may have a homestead
1aid off according to section 7.

The dower Acts of 1866-'67, 1868-'69, and of 1869-70, all
allow or require the widow’s dower, to be so laid off, as to in-
clude the dwelling-house.

Upon these statutés, which are construed as absolutely re-
quiring both the widow’s dower, and the children’s homestead
to.include the dwelling-house, &c., the conclusion is drawn
not only that the two rights must lap as to the dwelling-house,
but that they must lap in all other places, and whichever is
greater, must include that which is less, and the children’s
homestead must be thus, in every case destroyed, protento-by
the widow’s dower.

Without looking for aid to the absurd and inequitable con-
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sequences to which, as we have seen, this construction of the
act leads, I deny, that there is any ground for the conclusion,
that the two rights must necessarily lap to the detriment of
the weaker, and that the homestead, must necessarily and un-
der all circumstances include, the dwelling house.

In the first place, although the Constitution says, that when
a homestead is laid off for the owner, it shall include the
dwelling, neither the Constitution, nor the Act of 1868-'69,
say so, when it is fo be laid off for the widow or children. On
the contrary,see. 10, of the Act says, that when a widow or
child desires’a homestead laid off, it shall belaid off, according
?0 sec. 7, and that section expressly says, it shall be laid off
“ according to the applicant’s directions.”

But is said, that section 7T, says, “ That whenever any resi-
dent of this State may desire to take the benefit of the home-
stead and personal property exemption as guaranteed by Art.
X of the Constitution of this State, such resilent, (or his agent
or attorney) shall apply to any justice of the Peace.” &e. ;
and that this reference of section 10, to sec. 7, and of section
7 to the Constitution imports into section 10, the command,
that the homestead of the children, shall, in all cases be laid off
to include the dwelling-house and adjacent lands, and not
elsewhera. It is, upon this long-stretched and recondite con-
nection of one section with another, and, of that, with the
Constifution, and, upon an illogical inference thereupon drawn,
that the opinion of the Court, so disastrous to the children,
entirely stands. Now, the various Acts in relation to dower
have always required that it be so laid off as to include the
dwelling-house. Yet was it ever contended that because there
was no dwelling-house upon that land ligble to dower, the dow-
ress could not have her dower on lands where there was no
dwelling ¢ Surely not. If the husband’s dwelling was upon
land liable to her dower, it was included in the admeasurement;
if it was on land in which he had no estate liable to dower,
for example, a life estate or a term of years, the widow took
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her full dower upon other lands, on which there was no dwell-
ing. Why is not this just and beneficent rule of the com-
mon law, which is applied for the benefit of the widow, ap-
plied in a parallel case, for the benefit of the orphan? When
there is the same reason, there ought to be the same law. If
there be no widow’s dower or homestead to interfere, the
homestead of the children ought to be laid off to inelude the
dwelling. But if the widow’s dower has taken the dwelling,
then it is the same as if there was land liable to the chil-
dren’s homestead, on which there a dwelling, and it must of
necessity, and, “uf res magis valeat quam pereat,” be laid off
on land where there is no dwelling, and thus, need not conflict
or lap on the widow’s dower. The whole theory of the nec-
essary and inevitable lappage of the dower, and of the chil
dren’s homestead, is, as it seems to me, destitute of founda-
tion, in any principle of law. On the contrary, it is opposed to
these received and honored rules of construction, by which full
effect is given to the intention of astatute, when it appears,
by reasonable intendment, and does not contravene any maxim
of law.

My learned colleagnes have not said, and ot course would
not say, that it is not material for the children to have their
homestead, if the mother has her dower, for, she will give them
a home. The answer to this suggestion, if any should make
it, is this, the law did not intend to give to the children of a
deceased father the support of his widow’s kindness. If that
did not exist without the law, the law, could not give it. Be-
sides, the widow may marry again, and, the children be thus
made homeless. Or she may be a second wite, and not their
mother, and thus without the maternal feeling.

I cannot concur-in that construction of an act, which was
intended as beneficent and has been applauded as such, which
takes out of it all beneficence to the children ; which makes it
give to them a shadow, instead of, a substance} an estate to
begin at the death of another, and to éxpire when they coumie
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of age, which is called, as if in mockery, a homestead sacred
“from turret to foundation-stone ;"* a contingent homestead in a
reversion, a house, beneath whcse roof they may never sleep,
and land, upon which they cannot tread without a trespass.
That is neither the popular or the Constitutional idea of a
homestead.

Per Curtam, Judgment reversed.

L. H. DELLINGER, »s. A. . TWEED.

A homestead and personal property exemption, under Art, X, of the Constitu
tion and the laws passed in pursuance thereof, cannot be sold under an execu-
tion, issued upon a judgment rendered, in an action ex deliclo.

Prarsox, C. J., and Rob™aN, J., dissentientibus.

This was a ctvil action, tried on complaint and demurrer, be-
fore Hiz Honor, Judge Cloud, at Fall Term 1870, of the Su-
perior Court of Yancey.

The complaint alleges, in substance, that the plaintiff had
recovered judgment in an action for detamation against one,
MecPeters, in the Superior Court of Yancey county, at Spring
Term 1869 ; that he caused execution toissue thereon, and, to
be placed into the hands of the detendant, the Sheriff of Mad-
isomr county, with a notification that the same was issued upon
a judgment in a case of slander; that, notwithstanding, the
said Sheriff had smnmoned appraisers, and cansed a homestead
to be laid off to McPeters, and returned that fact and niksl
ultra ; that McPeters had property amply sufficient to satisfy
said execution, which the Sheriff neglects and refuses to sell—
and then demands judgment, &c. To this complaint a de-
‘murrer ‘was interposed, general in character, special in form.
His Honor, on consideration, rendered judgment in favor ot
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the defendant, and, the plaintiff appealed: The appeal was
argued at January Term 1871, by

Batile & Sons and Malone, for the plaintiff.
Ovide Dupreé and Batchelor, for the defendant.

The Court took an advisers until June Term, 1871, when
the cause was again argued.

Malone for the plaintiff.

I. The homestead exemption is a privilege, and in analogy
to the privilege of infancy, coverture and the like cannot be
maintained against Zor?,

II. It was held in Smith v. Owens, 17 Wis., 395, that the
word “liability” secures a homestead as against for?, as it cur-
tails the meaning of the word “debt.”

He also cited State v. Melogue, 9 Ind., 196.

Battle & Sons, for the plaintiff, filed the following briet :

1. In the interpretation of Constitutions we are to presuine
that words have been employed in their natural and ordinary
meaning. Cooley, C. L. 58 and 59.

9. The common law to be kept in view. Zbid, 60-61,

3. Thesame ward to be understoud in the samesense through-
out. Ibid, 62.

Compare with Art. X, secs. 1 and 2. Art. I, secs. 6 and 16,
Art. V, secs. 4 and 5. Art. VII, secs. 7 and 13. Art. VIII,
sec. 4. :

4. The word debtin the Constitution understoed by the Gen-
eral Assembly, which put the instrument into operation, in the
restricted sense. Compare with sec. 16, Art. I, of the Consti-
tution, sec. 149, Code Civil Procedure. Compare also, sees.,
1and 26, chap. 59, Revised Code. Words Debt and Damages
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used. Also, chap. 45, secs. 7 agd 8; also chap 61, sec. 3, and
chaps. 63and 64, Acts of 1866-°67, and Acts of 1858-°69, chap.
38.

5. Definition ot Debt, in Blackstone, is in Book 8, p. 154,
specific and restricted, in Book 2, p. 464.

6. The purpose of the Homestead exemption was to afford
relief to the people of the State, then heavily in debt. The
Legislature had been attempting to do the same thing, but was
met, by Constitutional difficulties. See acts of 186667, above,
above and the several stay laws,

Cooley, 65.

W. H. Bailey, having a similar case, appeared by courtesy,
on the same side:

1. If homesteads are exempt from exceution in actions ex
delicto, the words, “iesued for the collection of any debt,” have
no value. Lopp them off and the words left cover any execution,
beyond all doubt, When added, therefore, it could not be to
explain but to qualify.

II. Instatutes, wordsare to be taken in their ordinary sense,
and that sense had been well established by distinctions in
General Orders, Stay-Laws, &e.

II1. The history of the passage of Art. X: As first drafted
it read, after the words as they now are, “ contracted after the
adoption of this Constitution.” ('on. Jour., 278 : On 2nd read-
ing, delegate Graham, of Orange, proposed an amendment, i. e.,
“that the General Assembly shall provide by law for the ex-
emption, from sale, wnder execution, or other process, of a
homestead,” rejected, 33 to 61. See Jour., 283 : On 3d read-
ing, Mr. G. proposed to strike out the words, *‘issued for the
collection of any debt,” which was rejected—p. 347-

IV. The Art. X, &c., are, ¢n pari materia, and, to a great
extent, follow thelangunage and provisions, of the former home-
stead laws, 185859 and 1866-'67, with this noticeable differ-
ence, viz : the Act of '58, provided that the homestead should
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not be subject to execution, “for any debt contracted, or,
cause ¢f action, arising, after the same is registered;” the Act
of ’67, enacts, “ shall not be subject to execution, for any debt,
contracted, or cause of action, or, other liability,” &e., Gen-
eral Order No. 10, roakes the exception universal. Yet with
this previous legislation, the Convention restricted the exemp-
tion “igsued for the coilection of any debt contracted after,”—
a tort contracted! Used inadvertently ¢ The word “debt”
was called to their attention four times, pp. 280, 283, 349.

V. The Acts of 1868 and 1853-769, follow in the rut cut by
the Convention, and are legislative contemporancons construe-
tions. Hedgecock ». Davis, 64, N, C., and in these acts the
words “ creditor ” and  debtor ” repeatedly occur.

VI Analogies—construction of statutes to the effect that
tort is not embraced by the term debt. Insolvent debtors act,
Woolard v. Dean, 2 D. and B, 496: Attachment law (R. 8.)
Minga v. Zollicoffer, 1 Ired., 178: Removal of debtors, Booe
v. Wilson, 1 Jones, 182: 13th Eliz.,, Worth v. Norcom, 4
Lred., 202 1 Justices jurisdiction, Stote v. Alewander,4 Hawks,
182: Clarke v. Dupree, 2 Dev., 411. Bankrupt’s estate. It
cannot be proved—this is familiar learning.

VIIL. Contemporaneous legislation favorable to punishment
of torts. Stay-laws did not embrace them. Slight trespasses
were made indictable,

VIII. Decisions, in other States, on similar enactments:
Lathrop v. Singer, 39, Barb. (N. T.) 396 : State v. Melogue,
9, Ind., 196 : Davisv. Henson, 29, Ga.,345: 1, Wash- R. P.,
353.

Batchelor and Dupreé for the defendant.

The Conrt took another advisari, when, st the present term,
the following opinions were delivered.
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Reapr, J. Hitherto, the only objection to humestead ex-
emption has been, not that it violates the Constitution of the
State—for it is in that instrunment it is provided for——nor
yet, that it violates public policy—for it is in universal favor
——bat, the objection has been, that it was in violation of the
Constitution of the United States, which forbids a State to
pass a law which impairs the obligation of contracts.

This case steers clear of that objection, for here was no con-
tract at all, but a forf. This cage, therefore, involves nothing
but a construction of our State Constitution, the rule in re-
gard to swhich is, that we must seek for its meaning, by the
consideration of its language, and its common acceptation, ma-
king sense. '

If the object ot the Constitution was to defeat creditors, it
was a wicked purpose, and in conflict with the Constitution of
the United States. If the purpose was *to secure homesteads,
then it was a commendable purpose, and quite within the
power of the State. It is but common respect to the intelli-
gence and virtue of the people, as assembled in Convention,
to suppose that they intended to do the latter. The article up-
on the subject in the Constitution, is entitled * Homesteads
and Exemptions ;” and secures a homestead to every man who
has one, and to his family without regard to his indebtednesss
The object being, to establish homesteads, as institutions in the
family economy, and in the interest of society. Andif debts
stand in the way, they must “ go by the board,” as anything
else must, not by design, but incidentally. - And yet it is
amazingly common, to hear it discussed, whether it was én-
tended to deteat this or that debt ; whereas, it was intended
to defeat nothing, but to secure a homestead. And, therefore,
if a debt come in the way—that must give way ; and if dam-
ages for torts come in the way—they must give way. -

Against this view, it is objected that the words used are,
“any debt,” and that debt is necessarily tounded on a contract,
And, therefore, while the homestead cannot be sold under ex-
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ecution at all, yet, it may be sold under an execution ob-
tained on a tort, or on damages.

To this it is answered, that if the language of the Constitu-
tion, is to be understood in the fecknical sense of the term
used, then there is no homestead exemption at all; for it was
never known that an execution issued, or was obtained upon a
debt, or upon a contract, or npon a tort, or upon damages. An
execution, in-all cases, issues or 15 obtained vpon a judyment.
So that, instead of reading the Constitution as it is, “shall be
exempted from sale under execntion, or other final process, ob-
tained any debt,” we must read it as it must necessarily
mean, to make sense, ‘“shall be exempted from sale under exe-
cution obtained on any judgment,” or eclse we must hold a
judgment to mean a debt, as clearly it does. And then, the
manifest intention will be carried out, that the homestead shall
not be sold under execution at all; except in the cases named
.in the Constitution. But then, it is asked, if the Constitution
means judgment instead of debt, why did it not say so? It
may just as well be asked, if it meant contract, why
did it not say so? It does say plainly enoungl, and expres¢-
ly that it shall not be sold under execution, and that was
the main idea to which the Convention was advertent;
and it was inadvertent in describing upon what the ex-
execution was to issue, as well it might be, because an execu-
tion cannot issue except upon a judgment.

We admit, that a plausible argument against this view, is
founded, upon’the impolicy of allowing a man to commit torts,
with impunity. Bat we think, a still more plausible argu-
ment might be founded upon the impolicy of allowing a man,
to avoid debts, with impunity. But the Constitation does
neither. Tt, has nothing to do with allowing men to commit
torts, or to-avoid debts. It, looks away from these, not as favor-
ing them, but to the paramount object, of establishing home-

Ony stention has been called to decisions, in two or three
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sister States, where the homestead has been sustained, as
against torts, and we know of no decision to the contrary.
No Erroz. Affirmed.

Prarson, C. J. dissentiente. Thernling, in Hill v. Kesler, that
the words “any debt,” as used in the Constitution, embrace pre-
existing debts, as well as debts contracted after the adoption
of the Constitution, certainly gives to the words- their fullest
extension. As to debts contracted afterwards, there was no
difficulty, for a man in giving credit could have an eye to the
existing state of things. Asto pre-existing debts, there was
very great difficulty. On the one hand, the prohibition of the
Constitution of the United States, as to impairing the obliga-
tion, of contracts—on the other, the necessity for relief, to a
people who, by the loss of their slave property, and other con-
sequences of the late disastrous war, were unable to pay their
debts, without being deprived of the means of subsistence.
Upon this latter view of the question, there has begn a very
general acquiescence, on the part of the profession and of the
people, in the decision made, by a majority of the Court. Cer-
tainly there has been no desire on the part of the Courts of the
State, to disturb /2] v. Kesler. After these “two little words”
had been allowed to have so large an effect, taking them in
one sense, the attempt to press them again into service, for a
different field of action, and, in a sense entirely different, so as
to make them embrace damages for forf, and injuries caused
by misfeasance, does not, as it seems to me, come with a very
good grace. The ground of “a necessity for relief,” which was
the main consideration in Hill v. Kesler, has no application
and there is no context or subjunctive words which can have
the effect to extend the naked meaning of the word ‘““debt”—
for instance, in the Constitution of the State of Ohio, after the
words “any debt,” the words or “other liabilities” are super-
added. TUpon these latter words, the Court puts its construc-
tion, that the homestead is exempted from sale for damages
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assessed in actions for Zoré. There are no words to that effect,
in the Constitution of the State of North Carolina, and the
construction turns wholly upon the words “any debt,” unaided
by considerations of necessity, or any collateral matter.

The ordinary meaning of the word “debt,” is, a sum of mon-
ey due to another by contract. The relation of debtor and
creditor implies, as of course, that the one has given credit to,
that ig, trusted the other, in a contract.

It is true, the word debt is sometimes used in-a broader
sense. One pays a debt to nature when he dies; he pays a
debt to justice when he-is hung for murder ; he pays a debt to
the State, when fined for a misdemeanor; he pays a debt to
the party injured by slander or other private wrong, when he
satisfies the damages assessed by the jury.

I cannot bring my judgment, to the conclusion, that the
word is used by the Constitution in this broad and figurative
sense. To give it that construction, will carry the remedy be-
yond the mischief, and, instead of providing home and the
means of subsistence for unfortunate debtors, by putting a cer-
tain amount of property beyond the reach ot creditors, to meet
a pressing necessity growing out of the consequences of the
war, the effect of the construction will be, to grant impunity
to wilful wrongs and injaries to private rights, without any
special necessity caused by the war, and thus make a most im-
portant change of the law, in respect to the rights of person
and rights of property, merely for the sake, of making a change.
If, such was the purpose, every principle of construction, called
for the use, of plain and unequivocal words to express the in-
tention.

There is another view of the subject entitled to much weight.
This change in the law, will in nine cases out of ten, take from
the party injured all civil remedy for redress; he is not obliged
to trust any one hereafter, so as to become his creditor by con-
tract, unless he may choose to do so, but, how can a man pre-
vent another from uttering slander or seducing a daughter, or
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from instituting a malicious prosecution, if he has no mode of
recovering damages ¢ The only way, to protect eur good citi-
zens from such injuries, would be, to provide a public remedy
in the stdad of the private remedy, by making all such inju-
ries, indictable as misdemeanors. In the absence of such a
provision, the conclusion is forced upon me, that the Constitu-
tion did not mean to make so important a change, by which,
every one is put at the mercy of the vicious and ill-disposed,
and will be driven in the absence of all pretection, either by
indictment or by civil action which can be made effectual, te
take the law, into his own hands,

Roomax, Jusrtior, concurs.

CLERK’S OFFICE »s. THE PRESIDENT, DIRECTORS AND COMPANY
OF THE BANK OF CAPE FEAR.

1. When an execution for costs, incurred in this Court, hes been returned un-
satisfied, and the party is insolvertt and entitled to moneys, in the C]erk’g
office of this Court, ordered, thatthe office costs be deducted from the moneys
g0 due to him,

3. Although such execution-debtor is adjudicated a bankrupt, it will not affect
this conclusion, &s, the assiguee, quoad hoe, takes, subject to all the equities of
the bankrupt,

8 The position and legal stafus of an aesignee, digeussed and explained, by
RopMaN, J.

The cases of Clerk's Office v, Allen, T Jones, 136, and Carr v. Fearington, 63 N, C.,
560, cited and approved.

This was a motion, by W. H. Bamry, Attorney on behalf
of the Clerk’s Office, to order the Clerk to deduct from the
amount of money belonging to the defendant in Court, the
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amount of a bill of costs against it, in favor of the officers of
this Court.

It was admitted that the defendant is a bankrupt, and had
been so declared, since the last term of this Court.

The facts were, that Nathaniel Boyden had recovered his
costs of this Court, $42.10, against the defendant on an appeal.
See Boyden v. Bank, 65 N. C.,); it was further shown that an
execution in favor of the Dbank had issued, tested of June
Term 1871, of this Court against one Caldwell, for $324, and
that the amount thereof had been paid into the office of the
clerk of this Court, in satisfaction of an execution which had
been issued upon the same, and, that it was now in the hands
of the Clerk of this Court.

W. H. Bailey ingupport of the motion

I. On the general question.  Clerk’s Office v. Allen, T Jones
156.  Zwurnerv. Fendall, 1 Cr., (U. S.,) 116.

II. Assignee takes, subject to all equities. 2 Story, Fy.,
Jures, secs. 1038, 1228, 1229 and 1411,

J. M. MeCorkle, contra.

“No lien can be acquired, or enforced, by any proceeding in
a State Court, commenced after the petition is filed. Bump’s
Law on Bankruptey, (4th edition,) 360. Scecase in re Wynns
4 B, Register, 5.

How can any lien be created upon the money in the office
which did not reach the office till affer an adjudication in
bankruptey ? See Bankrupt Act, sec. 20. The C. C. P, cre-
ates no lien on personalty till after levy. In our case, defen-
dant is a bankrupt.

No other, but the Court of Bankruntey, ean interfere with
the estate of an adjudicated bankrupt. See Bump on Bank-
ruptey, 476, (4th edition.)
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In re Mc[ﬁtos/z, 2 Bonkrupt IRegister, 158, where Judge
Brooks holds that noZien is created untila levy. Here there,
was none, and cannot be affer the adjudication. See also
IV, A. L. Review, 543, title “lien,” V, 4. L. Review, 523,
title *lien.”

Ropuanw, J.  Oase. At June Term, 1871, of the Supreme
Court, the Bank of Cape Fear, recovered a judgment against
R. A. Caldwell for $324, and costs 90 cents, upon which a flere
Jacias execution isssued, tested the 1st Monday in June, 1871,
and returnable to January Term, 1872, uuder which the
money was paid into the Clerk’s office, where it now is.

In the same case, it was adjudged that the said Caldwell,
recover of the Bank, costs, taxed at $4,20, for which, a like
execution issued against the Bank, and is retugned unsatis-
fled.

At the same Term, (to-wit: June, I871,) Nathaniel Boyden
recovered against the Bank, costs of the Supreme Court, taxed
at $42,10, (forty-two 10-100 dollars,) upon which a like execu-
tion issued, and is returned unsatisfied.

The Bank was adjudicated a bankrupt, on a day not partic-
ularly stated, but just before, or just after the commencement
of this term, and an assignee has been appointed. It is moved
on behalf of the Clerk’s office, for an orderto retain the above
costs out of the funds in Court.

If the guestion was unaffected, by the operation of the Bank-
rupt Act, there could be no doubt about the power of the
Court. The case of Clerk’s Office v. Allen, T Jones, 156, shows
the practice prior to C. 0. P., and the power is not taken away
but ratker confirmed, and extended by sections 265, 266, 268,
and 269, of the Code.

It is contended, on behalf of the assignee in bankruptey, that
the whole sum recovered against Caldwell, passed to the as-
signee, under section 14, of the Bankrupt Act, subject only to
existing liens, and that here is no lien, and, therefore, itis not
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in the power of this Court, to apply any part of the fund in
the way proposed.

We do not profess to be familiar, with the decisions of the
numerous bankrupt courts throughout the country, nor have
we access to the books, in which they are reported. None of
the cases cited to us, by counsel from the Bankrupt Register,
go far as we can judge from the brief extracts furnished to us,
appear to decide the present question, and we must, therefore,
be governed in our opinion by general prineiples.

It is conceded, that this is not a case of lien. But we con-
ceive, as was said in Carr v. Fearington, 63, N. (., that an
assignee in bankruptey, more nearly resembles a purchaser of
the bankrupt’s property, at an execution sale, than any other
familiar character to which we may liken him. Ie takes the
bankrupts’ rights, but he takes something more, he is not
bound by the fraudulent conveyances of the bankrupt, as he
himself would. He cannot take paramount to all equities,
against the bankrupt, as, in many cases that would be manifest-
ly unjust. The only intermediate position possible, is that of a
purchaser at execution sale, who acquires therights of the debt-
or in the property, and also, the rights of the creditor to im-
peach any prior frandulent conveyances, but who takes, subject
to all equities against the debtor, in the property purchased.
This view of the character of the assignee, is sustained by see-
tions 1038, 1223, 1229 and 1411, of 2 Story’s L£y. Jur., to
which we were referred by counsel. In this case, we think, there
was what may be called, an equity, existing in the Clerk’s office
to have its costs paid ount of the fund of the bankrupt in court,
and affecting the particular property, of which, the assignee
may be called the purchaser, and subject to which, therefore, he
took. We do not see, that it can make any difference, wheth-
er the adjudication of bankruptcy, was before or after, the com-
mencement of the present term of this Court. So long as
the fund came lawfully into this Court, it remains there under
its control, and subject to be spplied according to its usual
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practice. We not think, that it was the intention of the Bank-
rupt Act, to deprive the ordinary Courts of that power. It is
not the giving of a preference to one creditor of the bankrupt,
over another; but merely the giving effect to an equity, exist-
ing, by virtue of the long-settled regular practice of the Courts.

The Olerk will retain the costs due his office out of the fand,
and pay the residue to the assignee of the bankrupt.

AMOS HOWES vs. EPHRAIM MAUNEY. o al

1. When Judges exchange circuits, the instant one of them enters the district,
the Courts of which first commence—at the same instant, the resident Judge
of such district becomes Judge of the other, and, in such caee it is the duty of
of the Judge, of the district first entered, to repair to the other district, so as
to reach it at the time his own is reachied, by the other Judge.

I

1t is erroneous, in an action brought to prevent irreparable injury by a sale
of land, to try the question of title on affidavits, and therefore, where, from
the afiidavits on both sides, there is reasonable ground to support the aver-
ment of the plaintiff, that the vendors (the defendants) are not abie to make
good title, an order enjoining a mortgagee, under a mortgage to secure the
purchase-money, will not be vacated, until the question of title has been tried
in the usual way.

8. Where land is sold by deed and the vendec immediately re-conveys by mort-
gage, to secure the payment of the purchase-money, enters into possession and
makes valuable improvements, and obtains an injunction to restrain a threat-
ened sale under the terms of the mortgage, and the order is continned to the
hearing, Zeld, that the defendants might move for a receiver.

This was a motion to vacate an order of injunction, hereto-
fore obtained by the plaintiff, and heard by His Honor Judge
Cannon, at Salisbury, on the 2d day of September, 1871.

The action, in which the order was made, was pending in
the Superior Court of Rowan. By leave of the Governor,
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Judges Cloud and Cannon had exchanged Circuits, and Judge
Cloud was holding Courts in the 12th, on the 2d September,
1871. The 8th District Courts commencel on Monday the
5th day of September, and the plaintiff objected here, that
Judge Cannon had no jurisdiction over business in the 8th,
until the 5th day of September, 1871.

This matter was argued and determined as preliminary to
the main point, and a separate opinion was delivered, but, for
convenience, the two opinions are conjoined.

The case below was heard upon affidavits on both sides. It
appeared from the affidavits on both sides, that prior to the
9th of July, 1855, the defendants, the two Holmes and two
Manuneys, were seized in fee of the premises, (a mining pro-
perty); that, having before that time, sold the same to one
Isaac H. Smith, acting for and on behalf of, the Gold Hill
Mining Company, a corporation created under the laws of
New York, and of which said Smith was President, and, hav-
ing received a full fee simple price therefor, on that day, they
executed a deed, whereby they conveyed the same to said
Smith, his successors and assigns, in trust for the said Com-
pany, whereby, but a life estate in the legal title passed to said
Smith, and a legal reversion remained in the bargainors.
Smith died in 1858, whereby, the whole legal title became
vested in the bargainors,

In 1860 and 1861, attachments were sued out against
said Company, and were levied on tlfe premises as its prop-
erty. At August Term 1861, judgments were obtained on
these attachments, and the premises were sold by the Sheriff
on the 6th day of January 1862, by virtue of writs of ven. ez,
issued to enforce the same. At this sale, the defendant Rob-
erts became the purchaser, and having taken a Sheriff’s deed
therefor on the next day, 7th of Jan’y, 1862, conveyed shares
therein to the other defendants. In April 1866, the plaintiff
as agent for.a corporation, created in New York, in 1865, call-
ed the N, C., Ore Dressing Company, made an executory con-
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tract with defendants to purchase the premises at the price of
$25,000, and took a bond for title ; on this purchase, some
$15,000 having been paid,and the balance being in arrear,
the defendants brought a civil action, in the nature of a bill
for foreclosure, in the Buperior Court of Rowan, and it seems
that that suit was compromised. At any rate Howes, on the
4th day of May, 1870, purchased from the defendants, sur-
rendering the bond for title, (taking up the remaining notes
given on that purchase,) for the priceof § , took a deed with
covenants of seizin, against incumbrances, of good right to
convey, and in one of them. a restricted covenant of quiet
enjoyment, and, at the same time executed a mortgage with a
power of sale to secure the purchase money, and having, as he
alleged, discovered that the title was defective, failed to pay
instalments as they fell due, and the mortqagees, (the defen-
dants) advertised a sale of the preinises under the mortgage.

In 1866, a bill was filed, by one Brockleman against the
defendants and the Gold Hill Mining Company, alleging in-
debtedness of the Company to him, by a judgment, which
after execution returned nwlla bona, remained unsatisfied, and
setting forth the equitable title of the Company to the prem-
ises, as above stated, and praying a sale thereof to satisfy his
judgment. That asale was ordered to be made by a commis-
sioner named, but in the order of sale it was expressed, that
the title was to be reserved, until twenty-five thousand dollars
was paid to the detendants, (other than the Company,) under
the executory contract with Howes as agent for the N, C. O.
D. Co.; a sale was made and confirmed, and an unconditional
order was made, directing title to be made to the purchaser,
on payment of his bid, and that said bid had been paid, but
the commissioner had refused to make title.

The plaintiff aveyred a general knowledge of the attach-
ment suit and of the bill in equity, but, that he was ignorant
of the effect of the war on the rights of the Gold Hill Mining
Company, and had only, recently, before the exhibition of his
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affidavit, come to the knowledge of the utter worthlessness of
the defendants’ title, viewed in the light ot a late decision of the
Supreme Court of the United States. The defendants swore,
that plaintiff bought with full knowledge, of the defects in
their title. M. L. Holmes and E. Mauney, filed separate afli-
davits—IHolmes swearing that the purchaser was the agent of
plaintiff, and Mauney, that he was agent of N. C. 0. D. Co.,
and the plaintiff, and that the amount of the bid was furnish-
ed him by the President of the last named Company, and a
great deal more touching the knowledge of the plaintiff
which it is considered needless to state, in view of the point
decided by the Court.

His Honor, Judge Cannou, vacated the order of injunction
heretofore granted, and, the plaintiff appealed.

Jowle and W. . Dailey for the appellant.
Blackmer & MeCorkle and Phillips & Merrimon contra.

Prarson, C. J. The instant Judge Cloud entered the 12th
Distriet, he was the Judge of that District. At the same in-
stant, Judge Cannon, was Judge of the 8th District ; and it
was his duty to have left home, in reasonable time, (by com-
munication with Judge Cloud) to reach the 8th, at the time
Judge Cloud reached the 12th District. The cirenit of the
12th District, begins a month sooner, than the circuit of Dis-
trict 8th, and the circuit of District 8 does not end, until a
month after the end of District 12. 8o, it was the duty of
Judge Cloud, to remain in District 12, until within a reasona-
ble time, he could reach District 8, about the time that Judge
Cannon re-entered District 12.

This construction is necessary, to avoid the absurdity of hav-
ing two Judges in one District, at the same time, and no
Judge in the other. When Judges chooge to exchange Dis-
tricts, they submit to the maxim * privatwm incommodum,
bono publico pensatur.” Broom’slegal maxims 6.

Every Judge shall reside in his District. The Judges may
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exchange Districts, (not circuits) with consent of the Govern-
or. Constitution, Art. 4, sec. 14,

A literal construction, would require an absolute exchange
of Districts, and here the Governor iz required to sanction
the exchange. A liberal construction, will allow an exchange
of cireunits, that is, an exchange of Districts, for one cirenit §
but to justify this constraction, “the ends must be wade to
meet,” and the absurdity of having two Judges in Distriet 12,
at the beginning, and no Judge in Distriet 8, for one month,
and of having two Judges in District 8, at the end; and no,
Judge in District 12, for one month, must be aveided. Qual-
ified in this manner, an exchange of cirenits may be made,
and the Jegal consequences will be, as above stated. So, Judge
Canuon, in our case, was Judge of the 8th District, when he
made the order.

* * * * % * % * # * *

How this case will present itself at the hearing, for final
action, we cannot anticipate; it is enough now to see, there
is reasonable ground, to support the averment, that the ven-
dors, (the defendants,) are not able to make a good title, under
the title derived from Roberts. This puts the defendants up-
the original title, before the deed to Smith—at whose death,
the Gold Hill Mining Company, had not an equitaule estate,
or trust estate, subject to execution ; but & right of action in
equity, to have the deed reformed ; or to treat it as evidence
in writing, within the statute of frauds, of a contract to convey
land, upon the payment of the purchase money. This equity
belongs to the Gold Hill Mining Company. We are not able
te see, on aflidavits, where the title is; we aré satisfied, that
the improvements put on the land, make it ample security, for.
the debt claimed,

Judgment below reversed.

The defendants will be enjoined from exercising this power of
sale, but the plaintiff must pay into the office of the clerk, the net
monthly proceeds, of the operations of the “Ore Dressing Co.,
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to keep down the interest, or as it may be, to extinguish a part
of the prineipzl of the debt, which constitutes the original pur-
chase money. This meatter is confused by the p’oad?nﬁs——how
did the Gold Mining Co., pass off, and the Ore Dressing Co.,
take its place ?

The injunction will e continued, with leave for the defen-
dants to apply for a receiver, in order to have the net monthly
proceeds of the mine apphed to keep down interest, &re.

As the matter is heard, on aflidavits, we, of course, do not
touch upon the merits. We only say, the matter as if now
appears, is not “mere sham,” but is something fit to be con-
sidered of. Should the defendants be allowed to sell the prem:
ises, that would put an end to the matter, this we are unwilling
to do, upon affidavits.

BELIZABETIL IVEY »s. SARAH A. GRANBERRY.

. A deed for land, when registered, has all the force and effect, of a feoffment
at common law with livery of seizin and a declaration of uses thereon,

2, By the policy of our statutory law, a bastard stands in such relation to his
mother, that the relaticnsbip between them is a sufficient consideration to
rilse a use, aliter as to the futher.

3. A registered deed, from a mother to her bastard child, is valid and conveys
the title, either, as'haying the same operation as a feoffment with livery accom-
panied with a declaration of the use, or, as a covenant to stand seized to uses.

4. Bince, as well as before, the statute of uses, 27 Hen. 8: no actual considera-
tton is necessary to raise a use in conveyances operating,by transmutation of
possession as fine, feoffment, &c.,and a deed to lead or declare the uses, was
only necesgary to prevent a resulting use, arising to the conusor, feoffor, &e.

5, Here, as registration supplies the place of a feoffment with livery, the deed
has the effect $0 lead the uses and thusrebuts the resulting trust.
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6. Whether the question of a lack of consideration is open to any but creditors
and purchasers for value, quere—per READE, J., it is not.

The cases.of Harrell v, Watson, 63, N. C., 454« Hogan] v. Strayhorn, 65, N. C.,
279, and Blount v. Blount, 2, U, L Rep. 587, cited and approved and the last dis-
tingunished from the principal case.

This was a civil action submitted to His Honor Judge Pool,
on a case agreed at Fall Term, 1871, ot Perquimans Superior
Court.

From the case agreed it appears that the land sued for for;
merly belonged to one Sarah Coulson ; that the plaintiff is the
illegitimate daughter of said Sarah; that said Sarah, by deed,
executed in 1833, and registered in 1834, conveyed the prem-
ises to the plaintiff, who was then, and continuously remained
to 1869, covert ; .that the deed is expressed to be made in con-
sideration of love and aftection, and does not use any of the
operative words usually found in deeds, such as grant, bargain,
&e., but only these words, “I do lend,” &c.; the premises con-
sists of wood-land, and neither plaintiff nor her husband, ever
took possession ; said Sarah had legitimate children and the
defendant claims, mediately, title under them, and was in pes-
session.

His Honor, being of opinion with the defendant gave judg-
ment accordingly, and, the plaintiff appealed.

Gilliam tfor the appellant.
Bragg & Strong, and W. F. Martin, for the appellee.

Sarah Coulson, by deed, dated in 1833, “for love and aftec-
tion loans,” the land in questiou, to the plaintiff and her hus-
band, at their death, to the children of the plaintiff| if she
leaves any, if mot, Sarah Coulson wishes the land to go to her
legal heirs: This deed was registered in 1834,

The plaintift was the illegitimate daughter of Sarah Coul-
gon, who died leaving legitimate children.
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The plaintiff never had actual possession of the land, nor
had her husband, who died in 1869.

The defendant had actnal possession at the time of demand,
(before suit brought) has continued in possession since, and
claims under regular chain of title from the heirs of Sarah
Coulson.

Uses can only be raised in three ways generally, 1. Feoffment.
2. Covenant to stand scized. 2. Bargain and sale. 7 Bacon
Ab (E) 87 (uses and  trusts) 65 NoCOR219, B 0., Ch. 37,
see. 1.

Here there being no valuable consideration, the title must
have passed by covenant to stand seized, or by way of trans-
mutation of possession.

1. Covenant to stand scized requires a good consideration
(blood or marriage.)

Love and affection to legitimate child is not a good eonsid-
eration. Blownt v. Blount, & €. L. 12, 301, (887) T Bae.
Ab. Title uses, (1) #98.

Though a bastard be a reputed son, he is not such a son as
can raise an use. Bastard not within 32 Il. 8, as no child of
mother. Cannot take, under power of appointment in the
mother, as not her child. 4 Vesey, Jr., 7T71. Also, no child
of mother, 5 fhid., 530.

It is against the poliey of the law, especially wheun there are
legitimate children. The only two cases, in the statute law of
the State are limited. R. C. Ch. 12,sac. 9. R. C. Ch. 38, sec.
1, rule 10.

2. If the Court should be of opinion, that notwithstand-
ing there has been no actual possession in the plaintiff] by
focffment and registration in lien of livery of seisin; by way
of transmatation of possession under Act of 1711. (See Co.
Litt. 123, sec. 188, note 8. Still a loan canrot cperate as a
foeffment, of which the apt words are enfoefl, grant do or dedi.
2 Shar. Bl..Com., 309, 310, 817. “Loan” would be operative
in will, because the maker was irops concilii, and not required

15
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to be so exact in the choice of apt words. The intent is wmore
liberally construed.

If title passed, it was immediately drawn back to the grantor,
a3 the deed was without consideration. 65 . C. &., 279.

Reavg, J. The most ancienvand the best kind of convey-
«ance of land at common law was by foeffinent, and this might

be withont writing, and without consideration. It was agift.
It was perfected by livery of seizin. The feoffor and feoffee
with witnesses, went upon the land, or near it, and the feoffer
delivered the land itself or some symbol of it to the feoffee. By
this cereniony of the actual delivery of the possession, the title
of the land passed to the feoffee. Subsequently it Lecame
comuon to acevipany the teoffment by a deed or writing, not
beeause it 'was necessary, but because 1t was convenient for the
purpose of declaring the uses, &c., and describing the premi-
ses, sud because the writing was more reliable than the mem-
ory of witnesses; bat still it was the livery of seizin that
passed the title, and not the writing. Subsequently the Stat-
ute ot frauds and perjuries made a writing necesaary,

If the mother of the plaintiff had actually gone upon the
tand with the plaintiff and with witnesses, and wade livery of
seizin, it cannot be doubted, that at common law, the title
would bave passed. And so, after the statute of frauds
and perjuries, if the deed had accompanied livery of seizin,
the title would have passed. Why then doss not the deed of
the mother pass the title to the plaintiff as at common law?
Evidently because there was no livery of 'seizin. But then
comes our statute which provides that a deed registered shall
have the same effect to pass title to land as if thers had been
livery of seizin. [ew. Code, title Deed. So that the plaintift’s
deed registered, is just as effectual to pass title to her under
our Statute, as a gift with livery of seizen, would have been
at common law.

What is there, then, in the way of the plaintitl’s recovery ?
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Ist. It is objected that the conveyance to her is without con-
sideration ; and that a consideration is negessary. It is well
settled that before the statute of uses a consideration was not
necessary to support a feoffment.  But the construction of that
statute was to transfer the legal estate to the use; and inas-
rwuch as in a feoffment there was a resulting use to the feoflor,
the statute immediately revested the Jegal estatein the feoffor,
unless the use was deelared in thedecd of feoffment.  Andthe
use might be declared to be to the fectfue or to a third person
and this might be * without consideration of wmarriage, money,
kindred or the like ; for in this case the will of the feoffor
cuides the equity of the estate, or rather, the feoffee cannot
controvert the use.” 2 Shep. Zouch., 507. But, under that
statute, if there was a deed of bargain and sale, which must be
upon a consideration, then the consideration raised an use for
the bargainee, and then the statute transferred the legdl cstate
to the use, i. ¢, to the bargainee. It will be seen,. therefore,
that a consideration was necessary under that statute in cases
of bargain and sale, and in feoffments where no nse was de-
clared in the fecffment, aud in this last case only to prevent the
implied or resulting use to the feoffor.

In the case before us the plaintiff’s deed, which, beinys regis-
tered,. has all the force ot a feoffment, conveys the land to her;
and although it is without a cousideration, there is no result-
ing use to the feoffor, for the reason that the deed declares the
nse to the plaintift and to others.

All this is gaid ypon the supposition that the deed is with-
out a consideration.

But is it without a eonsideration ?

2. Tt isrobjected that natural love and affection, for a bas-
tard cliild, is not a sufficient consideration.

A covenant to stand seized to the use of a bastard son in con-
sideration of natural affection, is not good. Ifaman parts with
land in advancement of his issue, and to provide for the c¢ontin-
gencies and necessary settlements of his far:ily, it will be suppor-
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ted; for their establishment is.a part of the nature and end of gov-
ernment. But a bastard is not supposed to be of the blood of the
father, or to have his natural affection. Bacen, Uses and Trusts,
£ But if a man covenants in consideration of natural aftec-
tion, to levy a fine and that the cognisce shall stand seized to
the use of his bastard danghter, though this be nut sutlicient to
raise a use upon a covenant, vet it is expressive of the intent
of the party and therefore shall serve asa sufficient declaration
of a use upon the fine which needs no consideration to suppert
it. 8, Boll, Abr., TS5, GHilbert Law of lses 2079, quoted by
Bacon, Title Tses and Trusts.

And I suppose the satwe wonld be of o feoffment, which re-
guires no considervation.

Bat, however this may have been herctotore, a conveyance
of land, under our statuie, by a mother to her bastard daugh-
ter, will be supported as npon sufficient consideration, either as
a feoffment, or as u covenant to stand’ seized ; for our statute
provides, that, “When there shall be no legitmate issue, every
illegitimate child of the mother, shall be considered an heir,
and as such, shall inherit her estate”  fee. (7, ¢h. B8, sec. 10.
It is evident from this, that the policy of our law, is to regard
bastards, as of the inheritable blood of the mothier.  And they
who are next in blood, are next in love by intendment of
law. And, therefore, the same reasons, which make convey-
ances to other blood relations cood, operate in favor of con-
veyances to bastards. Nor does it it make any difference, that
there are legitimate children at the time of the conveyance,
because, there may be none at the death of the mother. So
that, the bastard is capable of inheriting, although, it may
turn out, that she might never inherit in fact. She.has in-
heritable blood, and it s that which constitutes the consider-
ation. It is to be noted, that our statute, hes not extended the
same policy to reputed jfuathers of bastards, as to mothers of
bastards, on acconnt of the uncertainty, probably, as bastards
arc still considered as having no fatker. And that distinguish-
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es from this case, the case ot Blount v. Blount, 2 Car. 1.
Rep. 587.

There is also another ground, upon which the title of the
plaintiff may be supported. It is settled, that a deed, as be.
tween the parties, is good without a consideration.

Surely, onc may give by deed while he lives, as well as he
may by devise, after his death. In either case, no one can
be heard to complain, except creditors, or purchasers for vel-
uwe. Harrell v. Watson, 63 . (', 43¢.  Hogan v. Strayhorn,
65 V. O, 279,

There is error. Judgment reversed, and judgwent for

plaintiff.

Per Curiam. Judgment reversed.

F. A. M¢NINCH »s. JOHN A. RAMSBAY,

1. Anaction on a note payable “six months after & rat.fication of a treaty of
peace between the United States and the Confederate States,” is premature
and cannot be sustained.

2. The event constitutes a condition precedent whhich has not and will not be
performed.

The case of Chapman v. Wacaser, 64 N. C. R. 33, cited, approved and distin-
guished from the prineipal case.

This was a civil action founded on a note for meney paya-
ble on the condition recited in the sylladus and was tried on de-
murrer to the complaint before Ilis Ilonor Judge Moore, at
July Special Term, 1871, of Mecklenburg Superior Court.
His Honor sustained the demurrer, and the plaintiff appealed.

Vance & Dowd for the appellant.
Fowle and W. H. Bailey for the appellee.
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Reaog, J.  In Chapman v. Wacaser 64, N, C. R., 532, the
words in the bond were, “Ten days after peace is made be-
tween the United States and the Confederate States,”” &e.,
And it was held that the bond was payable ten days after the
war ended and peace ew’sted, without regard to the manner in
which peace was brought about. The Court were not unani-
mots in that opinion, but we adhere to it. In that case it is
said, that if the bond had beeun as this is, in. the words of the
Confederate Treasury notes, the decision wonld have heen dif
ferent.

In the case before us the words of the bond are, “six months
after the ratification ot a treaty of peace between the United
States and the Confederate States,” &e. And the question is,
whether the event, upon which the bond is payable, has hap-
pened ?

Itis to be observed that the language of this bond is the lan-
guage of the Confederate Treasury notes, which were cir-
culating as money. And the plain and universally under-
stood meaning of the Treasury notes was, that if the
Confederate States obtained independence, then their notes
would be paid, otherwise not. "These notes were in the hands
ot everybody and their language was as familiar as the mean-
ing was plain. It cannot be doubted, therefore, that when the
parties to this note adopted the language of fhe Confederate
Treasury notes, they adopted their well understood meaning.
The langnage i8 plain, that the bond is payable after the rati-
fication of a treaty of peace, &e.

There has been no treaty and no ratification. Peace exists,
to be sure, but not by a ratification of & treaty, nor yet by the
independence of the Confederate States, which was the thing
contemplated ; and so the condition precedent has not been
performed, and can never be.

TrERE 15 N0 ErrOR. Judgment affirmed.
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STATE upon the relation of WILLIAM H. HOWERTON ef ¢l vs. 8. McD»
TATE et ol.

1. Whether a mandamus car be used to (ry the title to an office, under any
eircumstances, guere.®

3. But, not being being provided for by the C. C. P., it must by virtue of sec.
392, C. C. P, be governed by the former practice, and hence must be moved
for, and be made returnable in lerm time.

This was an application made to hiz Honor Judge Cloud,
in vacation, for a mandamus to try the alleged right of the re-
lators, to the office of Directors, in the Eastern Division of the
Western North Carolina Railroad Commpany. But it is deern-
ed unnecessary, to set forth the facts bearing upon the claim
made, as the case went off upon a question of practice. His
Honor, granted an order for an alternative mandamus, on the
2d of December, 1871, returnable before himself, on the 8th
day of January, 1872, at Salisbury. When and where the de-
fendants appeared, and through their coundel moved to quash
the proceedings on four grounds, viz:

1. That it should have been commenced by summons.

2. That they should have been begun in, or have been made
returnable to term time.

8. That ro facts snflicient, &c.. were set forth in the peti-
tion.

4. That mandamus was not the appropriate remedy.

His Honor sustained the motion; and ordered the proceed-
ings to be quashed, from which order the relators appealed.

#In the later case of J. J. Mott & al vs. 8. McD. Tateet al. invelving
the same points, and, therefore, not reported, this Court held that ** mandamus
is not the appropriate remedy for the case made by the petition and complaint,”
[which are confined alone to the assertion of a claim of title to an office.—Atte,
Genl.] Theremedy is by an action in the nature of a writ of quo warranio provi-
ded for C. C. P., sec’s 366, 368, and 869, :
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Lowle, Blackmer & McCorkle, and W. Il. Bailey, for ap-
vellants.

Plilleps & Merrimon, aud David Coleman, for the appel-
lees.

Prarsoxn,J. Suppoeing the writ of mandamus to be the
proper remedy, which we do not concede, C. C. P.,sec. 366 &
367, (see Clarkv. Stanly, at this term,) the proceeding was
not properly instituted. The order for the writ must be made
in term time, and be returnable in term time. It was
conceded, such was the practice, under the old system; but it
was ingisted that the C. C. P, had made a change. We do
not think so. It 1s not an ordinary civil action, or a special
proceeding, if so, it should have been commenced by summons,
butit is neither an ordinary eivil action, nor a special proceed-
ing, to be returnced before the Clerk.

It is a high prerogative writ, embraced under sec. 392,
“ If a case shall arige, in which au action for the enforcement,
or protection of aright, or the redress cr prevention of a wrong,
cannot be had under this Act, the practice heretofore in use,
may be adopted so far a3 may Le necessary to prevent a failure
of justice.

Toere » vo Kreow. 4 ndgment afirmed.
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PHILLiP3 WALSH vs. RUFUS D. HALL.

Where & horse is exchanged for land, and baving afterwards returned to the
possession of the original owner, the latter is sued for it, the allegationin the
answer, that the defendant had agreed to cxchange the horse for a tract of land
on a certain ereek. adjoining his own, and that the plaintiff had falsely and
frandulently asserted title to said traet, and had exhibited a deed to kimself, for
atract on the same creek, and that the/plaintift well knew, that the defendant
was only desirous of obtaining title to the particular tract indicated by hiw,
and such was a material inducement to the exchange, would not have beeu
available, as a defence under the former system, and but for the wise and ben-
ueficent provisions of the C. C. P., the defendant would have been driven fo a
separate action; but such an statement under the C. C. P., does constitute a
good counter-claim, within the meaning of the Code,

2. Ordinarily the maxim ot cavsal emplor, applies egually to sales of real and
persoual property, and is adhered to in all courts, where there is no froud.

2. Bat if representations made by one party to a contract, which maybe
reasonably relied on by the otker, constitute a material inducement to the
coutract ; are knowingly falge; cause lose to the other party relying on them ;
and such othev party has acted with ordinary prudence, he ts entitled to relief
in apy Court of Justice,

4. If the parties have equal means of ‘niormation, the rule of caveat emplor ap-
pliesand an injured party cannot have redress, if he fail to avail himself ot
those sources of information which he msy readily reach, unless prevented
by the artifice or contrivance of the other parly.

5. 8o, if thefalse representation is amere expressioas: commendation, or simp-
1y a matter of opinion, the parties are considered as standing on an equal foot-
ing, and the courts will not interfere.

6. In contracts of this character, frand without damage, or damage without
fraud, are usually not tbe subject of an action for deceit.

7. In acase like that set forth in the answer, the purchaser of land jis not re-
quired, in order to guard against the fraudulent representations of a vendor,
to cause a survey to be made ; unless some third person is in possession claim-~
ing title; or there is some dispute about boundary or as to the true location ;
or he has received some information which would reasonably induce him to

suspect fraud.
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8, The general custom of conveying land, according to the calls of old deeds,
and without a survey, is sufficiently established to be reasonably relied on by
a purchaser, as'to description of location and boundary.

The cases of Fagan v. Newson, I Dev, 20. Saunders v. Hatterman, 2 1red. 82.
Lytle v. Bird, 8 Jones, 222, aud Uredle v. Swindell, 68 N. C. R., 805, cited, ap-
proved and distingnished from the principal case.

This was a civil action, heard on cowmplaint, counter-claim
and demurrer, before his Honor, Judge Mitchell, at Fall Term
1871, of Caldwell Superior Court. The plaintiff, in his com-
plaint, alleged title to a horse in himself, and that the same
had been taken out of his possession by the defendant, and was
detained after demand, and demanding appropriate relief.

The defendant by his answer and counter claim, denied that
the plaintiff was the owner of the horse, inequity ; that the
horse had been in possesion of the plaintiff, but had escaped,
and having strayed back to his old home, had been ever since
retained in his custody. That he was the owner of a traet of
land in Wilkes county, lying on Elk Creek; and that the
plaintiff pretended to be seized of a tract lying on the same
creek, and adjacent to the land owned by the defendanﬁ, which
he knew the defendant was desirous to purchase; that the
plaintiff approached the defendant, and proposed to him to en-
change the land for the said horse, which proposition, the de-
fendant at first rejected, on the ground, that he heard that one
Hendricks claimed the land;the plaintiff, thereupon, positiireiy
asserted that the true title was in himself'; that said land once
belonged to one Witherspoon, who had conveyed to him, and
that Hendricks had no title ; that the deed from Witherspoon
was produced, and purported to convey a tract of land, lying
on Elk Creek; that, thereupon, the defendant accepted the
proposition of the plaintiff, took a deed from him, following
the boundaries contained in the Witherspoon deed, and deliv-
ered to plaintiff the horse; that the plaintiff, during the nego-
tiation, frequently asserted that the deed from Witherspoon,
covered the land which he proposed to exchange for the horse ;
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that he had been in possession for more than seven years, un-
der the said deed, and that by virtue of said deed and posses-
sion, he had acquired a good title thereto ; that the defendant,
confiding in these representations, made the trade.

The counter-claim turther set forth that the defendant some-
time after the trade, ascertained that the deed from plaintiff’
did not cover the land he was seeking to purchase, or any
part of it, but another tract adjoining the tract which defen-
dant was desirous to obtain, and thought he had obtained, and
the title tothe tract which he wished to purchase, and whieh
the plaintift professed to sell, and which he said the bounda-
riesof his deed covered, was, in oune Ferguson, and that this
was well known to the plaintiff, and that the defendant was
ignorant thereof, and concludes by alleging the entire insol-
vency of the plaintiff, and by an appropriate demand for relief
on his counter-claim.

To this counter-claim a demurrer was interposed, which was
sustained by His Honor, who gave judgment for plaintiff, and
thereupon the defendant appealed.

Armpfield for the plaintiff.
Folk for the detendant.

The answer of the defendant may contain a statement of
any new matter constituting a defense or counter claim.
C.C. P., sec. 100,

The defendant may set forth by answer as many defences
and counter claims, as he may have, whether they be sich as
have heretofore been denominated legal or equitable, or both.
Sec. 102.

As a special plea had to confess and avoid the cause of action
alleged in the declaration, so, new matter is that which admite
and avoids the cause of action set forth in the complaint.
Under the head of equitable defences are included, all matters
which would have authorized an application to a Court of
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Equity for relief against a legal liability, but which, at law,
could not be pleaded in bar. Harshaw v. Woodfin, 65 N.
C., p., 688, Clark v. Clark, ibid p., 660. If this be so, the
defendant is entitled to judgment for the demurer admits the
facts set forth in the answer, and they are sufficient to induce
a Court of Equity to rescind the contract. Blackwood v.
Jones, 4 Jones' FEy., 54. Woods v. Hall, 1 Dev. Fy., 411.
Courts of Equity rescind executed contracts on the ground
of frand. Sparks v. Messick, 65 N. C., p. 440., C, C. P,
sec. 248,

The action is for the delivery of specific personal property,
i. e, an action of detinue. This action is distingnishable
from an action of trespass.

In detinue, the plaintiff must prove property, either general
or special. In trespass, possession is suflicient against one
who cannot show a better right than plaintiff, Armory v. De-
lamarie, Smith’s leading cases, vol. 1. Had the detendant com-
mitted a trespass, by taking the horse, and been sued for the
taking, it may be that he conld not have interposed the equit-
able defence. DBut in this action, the plaintiff relies on prop-
erty, which he acquired by contract tainted with fraud, and
when the contract is rescinded, the plaintiff has no property.

It must be admitted, that defendant can file a bill to res-
¢ind the contract, but to require him to do so, would be to
put us back to the place from which we started, and defeat
the object of the Code, which was to settle all matters in one
suit.

Diox, J. This is a civil action, in the nature of an action ot
détinue, to recover a horse from the defendant.

The defendant filed an answer, controverting some of the
allegations of the complaint, and made a statement of new
matter, which he insisted, constituted a counter-claim to the
plaintiff’s cause of action. The plaintiff demurred, and
thereby admitted the truth of the defendant’s statement of
new matter, and we must consider whether the admitted facts
constitute a good counter-claim in this action.
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The defendant alleges that he was the owner of the horse in
controversy, and exchanged it with the plaintiff for a certain
tract of land, which the plaintiff wilfully and falsely represented
as being contiguous to the land of the defendant—that he was
very desirous of obtaining a certain adjoining tract of land, and
this desire of the defendant was known to the plaintiff, and
was a material indacement to an exchange of property ; that
the land is not adjoining, and this {act was well known to the
plaintif’; and thns the horse was obtained by actual fraud
from the defendant, and he asks that the contract may be res-
cinded. This new watter set up by the defendant, is con-
nected with, and forms & material part of the contract, out ot
which this cause of action arcse, and constitutes a proper
counterelsinn; and we must consider whether he is entitled to
the reliet which he demands.

The maxim of caveat empfor, is a rule of the common law,
applicable to contracts of purchase of both real and personal
preperty, and is adhered to, both in courts of Law and courts
ot Equity, where there is no fraud in the transaction. Where
land has been sold, and a deed of conveyance has been duly
delivered, the contract becomes execnted, and the parties are
governed by its terms, and the purchaser’s only right of relief,
either at law or in equity, for defects or incumbrances, de-
pends, in the absence of frand, solely upon the covenants in
the deed which he has received.  Rawle on Covenants for
Title, 459,

It the purchaser hus received no covenants, and there isne
fraud vitiating the transaction, he has no relief for defects .or
incumbrances against his vendor, for it was his own folly to
accept such a deed, when he had it in his power to protect
himselt by proper covenants.

But in cazes of positive fraud a different rule applies. The
Jaw presumes that men will act honestly in their business
transactions, and the maxim of vigilantibus non dornientibus
Jura subveniunt only vequires persons to use reasonable dili-
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gence to gnard against fraud; such diligence as prudent men
usually exercise under similar circumstances. In contracts
for the sale of land, 'purchasers usually guard themselves
against defeets of title, quantity, m(,umbrance% and disturb-
ance of possession by proper covenants; and if they do not
use these reasonable precautions, the law will not afford them
a remedy for damages sustained, which were the consequences
of their own negligence and indiscretion.

But the law does not require a pradent man to deal with
every one as a rascal, aud demand covenants to gnard against
the falsehood of every representation, which may be made, as
to facts which constitute material inducements to o contract.
There must be a reasonable. reliance upon the iptegrity of
met, or the transactions of business, trade and commerce conld
not be conducted with that facility and confidence which are
essential to snccessful enterprise, and the advansement of in-
dividual and national wealth and prosperity. The rules of
law are founded on natural reasen and justice, and are shaped
by the wisdom of htiman experience, and upon subjects like
the one which we are considering, they are well defined and
settled.

If representations are made by one party to a trade which
may be reasonably relied upon by the other party—and they
constitute a material inducement to the contract—and
such representations are false within the knowledge of the
party making them,—and they cause loss and damage to the
party relying.on them, and bLe has acted with ordinary pru-
dence in the matter, he is entitled to relief in any couart of jus:
tice.

In our Courts the -injured party may bring a civil action in
the nature of an action on the case for deceit, and recover the
damages which he has -sustained ; and if this remedy will not
afford adequate relief he may invoke the equitable jurisdiction
of the Court to rescind the contract.and plage the parties n
statu guo
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No specitic rule can be laid down as to what false represen-
tations will constitute traud, as this depends upon the particn-
lar facts which have occurred in each case, the relative situa-
tion of the parties and their means of information. Examples
are given in the books which have established souie general
principles which will apply to most cases that may arise. If
the falsehood of the misrepresentation is pafent and a party
accepts and acts upon it with “‘his eyes open,” he has no right
to complain. If the parties have equal means of information,
the rule of caveat emptor applies, and an injured party cannot
have redress, if he fail to avail himself of the sources of infor-
mation which he may readily reach, unless he has been pre.
vented from making proper inquiry, by sowe artifice or_con-
grivance of the other party.  Where the false representu-
tion is a mere expression of commendation, or issimply a mat-
ter of opinion, the parties stand apon equal footing and the
courts will not interfere to correct errors of judgment. Where
a matter, which forms a material inducement, is ypeculiarly
within the knowledge of one of the parties and he makes 4
false representation as to that fact, and the other party,
having no reason to suspect fraud, acts upon such statement
and suffers damage and loss, he is entitled to reliet. When-
ever fraud and damage go together, the Courts will give a
remedy to the injured party. Broom’s Leg: Maxims, 739,

Adam’s Equity, 176. Story’s Eq. Juris., chap. 6.  Atwood
v. Small, 6 Ck and Fin., 232. Chitty on Coun., 681. Broom's
Com. 347.

The Courts must determine questions ot fraud arising upon
ascertained facts, and although the principles of law are well-
defined and settled, errors in their application have produced
some conflict in adjudicated cases.

We will now proceed to apply the principles of law to the
the facts admitted in the pleadings in the case before us, and
then briefly review the previous cases which have been deci-
ded in this State upon a state of facts somewhat similar.
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It appears that the defendant resided on Elk Creek, and
wag very desirous of obtaining a certain tract of adjoining
land. The plaintiff knew this fact and pretended to own said
land, and offered to exchauge it with the defendant for the
horse in controversy. The defendant at first refused to make
the exchange for the reason that one Hendricks claimed the
land.

The plaintiff then positively asserted, that he was the owner,
and had purchased the land from Witherspoon, and had a
deed, and that Hendricks had no claim whatever ; as he (plain-
tiff) had been in the actual possion and cultivation of the land,
under his (Witherspoon’s) deed, for wmore than seven years,
This deed was produced, and it purported to convey a tract of
land on Elk Creek ; and the plaintiff asserted that Lie had been
in the actnal use and occupation of the land which he propos-
ed to eell, for several years.

Upon these representations, which were positively made,
and frequently asserted, the defendant exchanged the horse
for the land, and received a deed describing the land as ly-
ing on the waters of Llk Creck. The deed was written
by a nephew of the plaintiff, who kept the deeds of his uncle,
and was present during the negotiations for the trade.

The defendant alleges, that he has discovered that the land
which he thought he was purchasing, belongs to another per-
son, and that the deed which he received covers an adjoining
tract ; and that the plaintift well knew these facts at the time
he executed the decd, and that his representations were false
and frandulent.

So it appears that the plaintiff, by false representation
about a matter, which was a material indacement to the con-
tract—and which was false within his knowledge—obtained
the horse of the defendant. The circumstances attending the
trade, were such as to induce a reasonable reliance upon the
truth of the statemeuts of the plaintiff, and the defendaut neg-
lected no precaution but a survey, in gnarding himself against
frand.
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The transaction was like hundreds of others in the country,
which are entirely fair and honest, and we do not regard the
wani of asurvey as laches on the part of the defendant. 4
large majority of the sales of land, in the State, are completed
by the delivery of u deed, copied frdm scme previous deed,
and surveys are not generally made, unless there is some dis-
pute abut the boundaries.  Where the grantor has been in the
possession of land for a number of years, exercising acts of
ownership, his positive assertion as to locatien may be rea-
sonably relied upon without a survey.

In the case of Melerran v. Taylor, 5 Cranch, 270, Chiet
Justice Marshall says: “He who sells property on a deserip-
tion given by himself, is bound to make good that description ;
and it it be untrue in a waterial point, although the variance
be oceasioned by a mistake, he must still remain liable for that
variance.  In this case the defendant lias sold land on Iings-
ton, and offers land on Slate. He has sold that which he
cannot convey, and as he eannot execnte Jiig contract he must
answer in damages.”

If such a contraect was made by frandulent representa-.
tioug, a Court of Equity would not hesitate to rescind the con-
tract.

In our case the plaintifl is insolvent, and prosecutes his
anjust claim on forne pauperis, and the defendant would be
withont a speedy and substantial remedy against this gross
fraud, but for the wise and beneficent provisions of our Code,
which blend in one system, legal and equitable remedies.

From the facts admitted, we think the defendant iz entitled
to a rescission of his contract with the plaintifl] and to retain
possession of the horse sued for.

We also think that the defendant wight have sustained a
¢ivil action te recover damages occasicned by the fraudulent
representations of the plaintiff, although this opinion seems to
be in conflict with previous decisions of thiz Conrt.



242 IN THE SUPREME COURT.

Pharirips WaLse v, Rurus D, Havrrn,

The case of Fagan v. Newson, 1 Dev. 20, was the first case
upon this subject, and was correctly decided.

The plaintiff’ had repudiated the executory coutract, which
was induced by the fraudulent representations of the defen-
dant, and had suffered %o damage but the loss of a good bar-
gain, and he could have easily recovered his purchase money
by an action of assumpsit. The principles for which we are
contending are distinetly stated in that case, “the plaintiff can
not recover in an action of deceit, nnless he proves not only
that o fraud has been committed by the defendant, but also
that it has occasioned Joss aud damage to the plaintiff” Chief
Justice Tayvlor, says further, “It is a very reasonable principle
that the parchaser should not be entitled to an action ot de-
ceit, if he mayv readily inform himself az to the trath of the
facts which ure misvepresented.  In this case, the plaintift
kunew that the defendant had no title to the bottour land, and
that it was the property, and in the possession of another.”
He acted with a full knowledge ot the falsity of the
representation and sustained no damage, and of course was
not entitled to maintain his action. In contracts of this char-
acter, fraud without damage, or damage without fraud, are
usnally not the subject of an action for a deceit.

In Sounders v. Hatterman, 2 Ired., 82, the fraud complain-
ed of consisted in a false affirmation of the value of the land
sold. This was a matter of opinion and judgment, and the
plaintiff counid easily have obtained correct information, and
his damage was the result of his own negligence and mdxscre—
tion.

The rules of law are correctiy.laid down as to when an ac-
tion of deceit can be sustained, and they arein accordance
with the principles which we have above stated.

Lytle v. Bird, 3 Jones, 222, and Credle v. Swindell, 63 V.
0., 303, are founded upon the cases above referred to, but in
our opinion the principles of law are not correctly applied to
the statement of facts.
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For the reasons above given we think that a purchaser of
land is not required, in order to guard against the frandulent
representations of a vendor, to have a survey made, unless
some third person is i possession claiming title ; or there is
some dispute about boundary, or as to the true location, or he
lias received sorne information which would reasonably indunee
him to suspect fraud.” The general custorn of conveying land
according to old deeds and without a survey, issufliciently es-
tablished to be reasonably relied on by a parchaser; as to des-
cription of Location and boundary.

The location by a sarvey is a matter of science and skill,
and competent surveyors are not easily obtained, and an un-
skilful survevor is as apt to wmislend as he is to give correct
information.

The demurrer to the answer must be overruled, and the de-
tendant is entitled to have the contract rescinded, unless His
Honor in the Court below shall, in the exzercise of his discre-
tion allow the plaintift to reply to the answer, &e. C. C. P,
section 131. Let this be certified.

Prr Currawm. Judgment reversed.
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J. C. TERRELL, Assigvee vs. J. D. WALKER et al.

1. Where the Cefendants in an action of debt upon a promiszory note, given in
1862, proposed to prove that the considcration of the note was Confederate
money, and that fact was admitted by the plaintiff in the action; held, that
sgach evidznee was immaterial.

>

2. Under the ordinance of 1865, and the Act of 1866-'67, a party to an action
has a right to show that the consideration of the note sued on, was property,
and the value of the property ; and when money was borrowed, 1o rebut the
presumption of thelaw, by proving that it was not to be paid in  Qonfederate
currency, but in some other money or artiele.

3. Evidence can not he introduced to contradict or varya written contract,
except in the cases authorized by the Acts ot 1866-67. The genceral rule of
evidence ia reference to such contracts being still in foree with the exceptions
stated,

4 In an action which was commenced before the C, C. P., a defundant cannot
claim by way of set-off or recoupement, unliquidated damages arising out of an
executory contract.

Cases of Teaguev. James, 65 N. O, B., 91, Vulenline v. Holleman, ibid. 175, Lindsay
v. King, 1 Ire. 401, Erwin v. W.N. C. . B2, G5 N. C., 19, Robeson v. Brewn, 63
N, C., 554, Smithcrman v. Smith, 8 D and B. 89, Terpell, assignee, v. Walker, 65
N. (., 9 cited and commented on.

The following is the statement made out by the presiding
Judge. Case tried at Person Court, Ifall Term 1871.

This was an action of debt, tried before Tourgee, Judge,
upon a proinissory note, made by the defendant Walker, to the
defendant Wade, July 24th, 1862, and assigned to the plain-
tift Ly the detendant Wade in 1867,

The detendant pleaded, “General issue.” “Payment and set
off,” “Tender and refusal,” and “Statutes scaling debts, solvable
in Confederate currency.” The plaintiff proved the execu-
tion and assignient of the note smed on, and admitted that
the same was solvable in Coufederate currency, and asked
jadgment only according to the scale,
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The defendants offered evidence tending to show that the
note was given for money, previously borrowed by the defen-
dant Wade, of the plaintiff, for which they had given him a
note, which was swrrendered to them upon the assignment to
him of the note now sued on. The defendants also proposed
to prove the contract or understanding between tne de-
fendant Wade and the plaintiff at the time of their borrowing
the money ; that the same might be repaid in Confederate
woney, and at the option of the borrower ; that the plainti}
had knowledge of the transaction between Wade and Walker,
in pursuance of which this note was given, and that the same
was in effect, a transaction between the Walkers and the
plaintiff, and upon the terms; as the loan made to the defend-
ant Wade by plaintiff.

The plaintiff objected, that in this form of action, this testi-
mony could only be received to show that the note was solva-
ble in Confederate currency, which being already admitted, it
was irrevelant and inadmissible. The defendants claimed
that the evidence, if true, wonld defeat the plaintiff’s right to
recover.

The Court held with the plaintiff and the defendants ex-
cepted. ‘

The defendants proposed to prove a tender. Plaintiff ob-
jected unless the money was prodoced in Court. Objeetion
overruled and plaintiff’ excepted.

Under the instructions of the Court, the jury found for the
plaintiff according to the scale of Confederate currency, with'
interest to the time of tender established, March 15th, 1863,
and judgment was entered accordingly.

Jowle for plaintiff.
Graham for defendants.

Ropman, J. This action was brought on a note in the fol-
lowing form :
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£3000.50.

Borrowed ot R. A. & W. H. Wade, thirty hundred dol-
lars and fifty cents, which we promise to pay, with interest
from the 10th inst.,

This, the 23d July, 1862. ,
(Signed,) J.D. & A. WALKER & CO.

It was endorsed to the plaintiff in 1867.

The defendants offered evidence tending to show, that the
note was given for money previously borrowed by the Wades
of the plaintiff, for which they had given him a note, which
was surrendered to them upon the assignment to him of the
note now sued on.

The defendants also proposed to prove that the contract or
understanding between the defendants Wade, and the plaintiff,
at the time of their borrowing the money, was, that the same
might be paid in Confederate money a¢ the borrower’s option,
that the plaintiff had knowledge of the transaction between
the Wades and Walkers, in pursuance of which this note was
given, and that the same was in effect a transaction between
the Walkers and the plaintiff, and upon the same terms as the
loan made to the defendant Wade by the plaintiff.

The plaintiff objected that in this form of action this testi-
mony could only be received to show that the note was solva-
able in Confederate money, which being already admitted, it
was irrelevant and inadmissable. The evidence was excluded
by the Judge to which the defendant excepted.

There was a verdict for the plaintiff and judgment accord-
ing to the scale for Confederate money applied at the date of
the note, (as we suppose, it not being distinctly stated,) with
interest up to a tender made 15th March, 1863.”

The case as now presented differs materially in several res-
peets from the case made in the same action when it was be-
fore this Courtin January, 1871. (65 N. C. 91.) In the ease as it
then was, there did not appear any allegation by the defendants
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that at thetime they borrowed the money there was an agreement
between the parties, that defendants might pay the note in Con-
federate money at any time thereafter, at their option. Now,
the defendants offer to prove that. In the case then before
us, facts were stated which the Court held amounted toa waiver
of the tender in March. Now, the jury find there was a valid
tender in March.

The evidence that aftected the present plaintiff, with all the
equities that existed against Wade, and evidence that the con-
sideration of the note was Confederate money, was received on
the former trial ; now, these are excluded, and we are called
on to say, whether the evidence tendered by the defendant,
was wholly immaterial and irrelevant, or otherwige inadmissi-
ble. The excluded evidence may be divided into three sorts,
each requiring a different line of consideration.

1. The evidence to put the plaintiff in the place of Wade,
and to show that the defendants were entitled, as against the
plaintiff, to all the defences which were available to them as
against Wade.

As to this we concur with the Judge below, that no evidence
to that effect was necessary or material, considering what ap-
peared in the plaintiff’s declaration, that the note was endorsed
to him long after it was due, and considering also that the
identity ot Wade and the plaintiff, for the purposes of the
action was not disputed, and that the defendants were not at-
tempted to be restricted in their defence by any difference
between them. What is expressly admitted, as fully as it is
alleged, it is surely unnecessary and immaterial to prove.

2. Evidence that the consideration of the note, was a loan in
Confederate money. This alsp was expressly admitted. We
propose to make some remarks on the effect of the various
Acts ccneerning Confederate money contracts, but they will
come in better, hereafter,

3. Weregret that the learned counsel for the defendants did
not state with his usnal clearness, or at least, we failed clearly
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to comprehend in what way, and upon what principle of law
he eontended, that proof of the alleged agrecement co-tempora-
ry with the borrowing of the money, even when coupled with
the tender and refusal in Mareh, or afterwards, could have the
eflect either to defeat or reduce the plaintiff’s claim. We may
without impropriety suppose him to contend that it would have
that effeet in one of three ways.

1. That the tender had the effect to vest in the plaintiff'a
property in the notes tendered.

That view was so fully considered when the case was be-
fore us in 1871, that we think it necessary only to refer to
what was then said, simply adding that both the Courts and
the Legislature have always treated contraets, payable in
Confederate notes, as payable in money, and not as contracts
for the delivery of specifie articles.

9. That the refusal to receive Confederate notes when ten-
-dered, was in breach of a binding though parol contract to
that effect, and entitled the defendant to damages, which
might be set off or recouped; or clse, entitled him to have
the legislative scale applied at some later period than the
date of the note.

It is unnecessary or premature to consider what might be
the effect of the alleged agreement, if it had been incorporated
in the note, oreven ifit had been in writing. A preliminary
question is, was parol evidence admissible to prove it, and
this question must be considered, both upon general princi-
ples, and as affected by thestatutes of 186566 and 186667,
Upon general principles. without reterring to text books for
the general principle, that a written contract cannot be varted
by parol, the case of Smitherman v. Smith,3 D. & B. 89, may
be cited as illustrating it under facts something like the pres-
ent.  There the plaintiff sued the defendant as endorser of a
note. Defendant pleaded accord and satisfaction, and proved
that at the time of the endorsement, it was agreed by parol be-
tween him and the plaintiff, that he should convey a certain
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piece of land to the plaintiff in satisfaction of the endorsement,
and that he had so conveyed, and that plaintiff had accepted
the deed. The question was upon the admissibility of the ev-
idence. Judge Daniel delivered the opinion of the Court,and
said in substance, that if the evidence had been given to vary
the written contract of endorsement, it would have been incom-
petent ; but as its purpose and cffect was merely to show that
plaintiff had accepted the deed in satistaction, it was compe-
tent. The casc is like the present, except that the fact which
made the evidence competont there, is wanting here.

The Judge certainly crred in holding this part of the pro-
posed evidence immaterial. If allowed, it would have mate-
rially altered the written contract, in this, that while the note
professed on its face to be payable immediately, the alleged
contract made it payable at any indefinite time, at the option
of the maker. 1If affected by such a contract, when could a
holder sue on it without being defeated? 3We think the evi-
dence was inadmissible on the general principle.

As affected by the or dinance of 1865, and the Acts of 1866
and 1866-67.

The ordinance enacts, that all executory contraets solvable
in money, made between certain dates, shall be deemed to have
Leen made with the understanding that they were solvable in
money of the value of Confederate currency, according to a
scale which the Legislatare was required to furnish, subject to
evidence of « different intent of the partics to the contract.
The first section of the Act of 1866, ch. 38, is loose and un.
grammatical, but it must be understood to enact, that as to
contracts of thc sort above mentioned, proof mmht be admit-
ted of the consideration, and the Jﬂry should determine its
value in the present currency. These acts, in connection with
that of 1666-67, ch. 64, p. 62, being in pari materia have
been construed together, and the interpretation which this
Court has put upon them, and the extent to which in our opin-
ion, parol evidence may be admitted to vary the written con-
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tract, is found in. Robeson v. Brown, 63 N. C., 5h4. These
acts do allow parol evidence to vary the written contract:

1. When the consideration of the promise to pay money
was a sale of property, to show the value of the property,
thereby in that case, varying the contract as to the amount to
be paid.

2. When the consideration was either a sale of property or
a loan of money, to show that payment was agreed to be made
not in Confederate money, as was presumed, but in some other
money or article. DBut whenever it appears that the agree-
ment accorded with the presnmption, and payment of a loan
of Confederate money was to be made in that money, the Act
of 1866767, ch. 64, p. 62, imperatively applies the scale at the
date of the contract. It may be thatit would have been more
in accordancé with the intention to have applied the scale
when the money became payable, but the law is otherwise.
Frwinv. W. N. C. B. R.,65 N. C., 19, differs from this case.
There the whole contract was in parol, and the money was to
be paid in advance, or whenever the creditor would call for it.
The plaintiff, in that case, was seeking to take advantage of
his own neglect. We do not think that in any case, parol evi-
dence has been received to prove that a nete was payable at a
time different from that expressed on its face, or that the scale
was to be applied at a time different from that fixed by the
Act of 1866-’67. We think these acts do not take the evi-
dence out of the general rule.

The only way in which it may be supposed available with-
out varying the written contract, is as a set off. We are not
called on to, and do not gxpress any opinion, as to whether de-
fendants could maintain a distinct action on the alleged agree-
ment, either on legal or equitable grounds. The question be-
fore us, is, whether damage for the breach of it can be ascer-
tained and set off in the present action. And it must be re-
membered, that the present action is not governed by the Code
of Civil Procedure, and that section 101 of that act, does not
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apply to it. If it did, the question would be different. But
the present action is governed by the old practice, and nothing
can be a set off or defence in it, which was not go in an action
at law before the Code. (Zeague v. James, 63 N.* C., 91.
Valentine v. Holloman, Ihid 475.) 'With this in mind, we refer
to the case of Lindsay v. King, 1 Ire., 401, as an authority that
the agreement here alleged, even if in writing would nothave
availed the defendants as a set off. There the action was
brought on a covenant by defendant to deliver to plaintiff eer-
tain specific articles. The defendant offered to prove that at
the time he executed the covenant sued on, the plaintiff execu-
ted a covenant to deliver to him other specific articles, which
covenant the plaintiff had broken to his damage, and that the
one covenant was the consideration for the other, and claimed
to have in some way, the benefit of his claim for damages
against the plaintiff, in reduction of the plaintiff’s claim for
damages against him. Gasten, J., takes up successively every
ground upon which it was contended that he could be entitled
to such reduction, and decides against them all.

We concur with the Judge below, that a part of the evi-
dence offered was immaterial, and we think that the other
part was incompetent.

The exceptions of the defendant are not sustained, and the
judgment below is affirmed.

Per Cuoriawm. Judgment affirmed.
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R, H. BATTLE, Recelver, &c. vs. 8. W. DAVIS,

1. A Court of Equity has the power to appoint a receiver for the purpose of se-
curing and protecting property which is the subject of litigation. He isan of-
ficer of the Court and his possession of the property is the possession of the
Court. He holds such property as a custodian, until the rightful claimant iz
ascertained by the Court, and then for such claimant.

2. A receiver cannot commence any action ior therecovery of property without
an order of the Court and whensuch order is mads, the action must be brought
in the name of the legal owner, and he will be compelled to allow the use of
his name upon being properly indemnified ount of the estate and effects under
the control of the Court.

8. The powerof a receiver to bring an action is regulated by the rules of a
Court of Chancery. An order to sue in his own name cannot be given by our
Courts, and the United States Courts cannot confer upon him greater powers
or privileges as a suitor in the ntate Courts,

This was a civillaction tried at a Special Term, Jan., 1872,
of Wake Superior Court, before Watts, Judge.

The complaint alleges: That the North Carolina Mutual
Life Insurance Company was a corporation created, organized
and existing under the laws of North Carolina.

That the defendant Davis, made his promissory note to said
corporation, by which he promised to pay the sum of $450.80,
in the currency of the United States.

That in a certain suit, in the Circuit Conrt of the United
States, for the District' ot North Carolina, in which Sansom
and others were complainants and the N. C. M. L. I. Co. were
defendants, a certain decree was made, and among other things
is the following,; viz: “It is therefore ordered, adjudged and
decreed, that R. H. Battle, Sr., be appointed receiver of the
assets of the North Carolina Mutual Life Insurance Company,
and that upon his executing bond, &e., &c., the assets of-the
said Company shall be placed in his possession, and he shall
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proceed to collect the choses én action which may come to his
hands, and for such purposes he is authorized to ecommence
and prosecute suits in the Courts of the State of North Caro-
lina.” The complaint further alleges that the plaintiff com-
plied with the orders of the Ceurt, gave bond, &o., and that as
such receiver he is vested with, and possessed, of and entitled
to the promisory note made by the defendant as aforesaid.
Pemands judgment, &e.

To this the defendant demurred :

I. That complaint does not state facts suflicient to constitute
2 cause of action.

II. That the plaintiff. accordivg to the facis stated in his
complaint, has no right to bring this action in this Court.

Upon argument the demurrer was sustained and the snit
dismissed.

Plaintiff appealed to the Sapreme Court.

Fowle & Badger and Battie & Sons, for the plaintiff filed
the following brief:

Can areceiver appoinied under a decree in the Circuit Court
of the United States, to collect the assets of a corporation for
its ¢reditors, sue in his own name in our Courts?

I. The decrze of the Circuit Court must vest the title,
legal or equitable, in the receiver, and since the distinction be-
tween the Courts of Law and Equity was abolished, it can
make no difference.

The assignee ot an account or a bond nol negotiable, now
sues in Ais own name.

Here the receiver alone can receive and give receipts for the
agents.

JI. A receiver appointed in the Courts of another State, may
sue in his own name in New York.  Voriies Code, pp. 120
and-436.  Runk v. St. Jokn, 29 Barb. 585. Loyt v. Thomp-
son, 1 Sciden 320, DPorter v. Willims, 5 Selden 142.
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III. Receivers of an insolvent corperation of another State,
appointed under the laws of that State, with power to take
possession of the effects of the corporation, and to sell, assign,
&e., its real and personal estate, have power fo sell and assign
a debt due from a citizen of New York, in #2edr own names, so
as to give the purchaser a right of action, @s aguinst the debtor
in the Courts of New York. Floyt v. Thompson, 1 Selden 320.

The above is a well considered case by the highest Court in
New York, and is based upon awflkority as well as prineiple..

IV. "That the receivers have puwer to sue at law by per-
mission of the Courts appointing them, as here, (see Strong’s
. Jur. see. 829, et seq., Dan’l Ch. Prac. 1977 and 1991,
Parkerv. Browning, 8 Paige 368.

That the Comity of Churis permits receivers appointed in
one State to sue in another.  Sse Spratley v. flariford Ins.
Co., 1 Dillon’s C. C. Reps. 592,

VI. In our case the receiver is by the terins of the decree
appointing him, a trastee for the ereditors of the Company, and
his trust béing determined by the decrec, he must be a trustee
of an express trust, and to sue in his own name, under ¢, C.
P., sec 57,

Lateheler for defeudant.

1. The plaintiff is a receiver appointed under the old equity
system, which obtained before the adoption of C. C. P.

Ile is not the the real party in interest referred to in sec.
55, C. C. P, noris he the trustee of an express trust under sec.
57, C. C. D

Nor must he be confounded with receivers under sections
215 and 270, C. C. P.

The decree of the Court of Equity is not an assignment, nor
does it tontain an order for assignment of the note sued oh by
the plaintiff.  If the decree of the United States Olreuit Court
conld assign this bond with the right of action on it, Wwithous
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regard to rules of pleading and practice in the State Courts,
why could it not change the title to,and right to recover, real
estate without regard to State laws. The only effect the de-
cree can hiave, is to order the plaintiff to commence and prose-
cute suits accorduw to laws governing the Courts where such
suits are instituted.

3. The reeeiver is the mnere agent of the Court, and has nosta-
tus cxcept in the Court which appointed him. 1le acts under
its order, and can do nothing without it. ¢ Ile has no powers
except such as are conferred on him by the order for his ap-
pointment, and the course and practice of the Court.” 2 Story
L., Juris. see. 833, Verplanck v. Mer. Ins. Uo., 2 Paige 252.
Sea. Ihs. Co. v, Siebbins, 8 Paige 565,

4. The suit shounld have been in the name of the Insurabce
Co., which 1s not dissolved ; or 2nd, The debt might have
been collected by proceedings in the same Court which having
gotten jurisdiction will give the party full relief; or 3d, Dy
making the debtors to the Company parties to the suit in
Equity and ordering them to pay into Court—issues as to
validity and amonnt being, it necessary, submitted to a jury,
&e.  Daniels Ch. Pl and Pr. 1991 and 1977, 2 Stori's .
Jur. secs. 827, 828,

Riggs v. Johnson county, 6 Wallace, at page 137 and- cases
cited ; Hamlin v. Hamlin, 3 Jones Kq. 191

“It is to be observed” * ¥ * F % F i to make
use of the name of the party to whom such debt is legally
due.” 3 Daniel's Ch. Pl. and v, 1977 and 190, Parker
v. Browning, 8 Paige, 388,

Diok, J. A Court of Equity has the power of appointing a
receiver for the purpose of protecting and securivg property
which is the subject of litigation. A receiver is an officer of
the Court, and his pr)ssesmon of property is the possession of
the Court. The Court has control over the parties to & suit
and can order them to deliver property in controversy to its



256 IN THE SUPREME COURT.

R. H. BatTLe ». 8. W. Davis,

officer, and it they fail or refuse to obey such order they may
be proceeded against by process of contempt.

If the property in controversy is in the possession of a third
person who claims the right of possession, the plaintiff may
make him a party to the suit and thus render him subject to
an order of the Court in regard to delivering such property to
the receiver. Parker v. Browning, 8 Paige; 888.

The order appointing a receiver and giving him possession
does not in any manner affect the title of the property but he
holds it as a mere custodian until the rightful claimant is as-
certained by the Court, and then he holds for such claimant.
4 Maryl 12.,80 ; 3 Maryl, Ch., 280.

A receiver cannot commence any action for the reesvery of
outstanding property without an order of the Court and when
such order iz made the action must be brought in the name of
the legal owner and he will be compelled to allow the use of
his name upon being properly indemnified out of the estate
and effectz, under the control of the Court. 3 Dan’l Ch. Pr.,
1977, 1991,

The practice of the Court of Chancery in England on this
subject, is weil settled by many authorities, has long been the
course and practice of our courts, and lias not been materially
changed by the Code.

Our attention has been called to the practice in New York,
in matters of this kind, and we find upon investigation that
the common law powers of receivers have been greatly en-
Jarged by Statute, and they may bring an action in their own
name for the recovery of property which they have been di-
rected by an order of the Court to reduce into possession.
Dar’l Ch. Pr., 1988, note2. 2 Paige, 452. 4 Paige, 224, 1
Tif. and Smi. Pr.,160.  Vorkies Code, 432.

The case of Loyt v. Thompson, 1 Selden, 320, commented
upon by plaintifi’s counsel does not sustain their position. The
plaintifl in that case, was the assignee of a receiver appointed
by a Court of Chancery in New Jersey, under a Statute of
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that State expressly authorizing such Court in certain cases to
appoint receivers, “ with full power and authority to demand,
sue for, collect and recover, &e., and sell, convey and assign
all the said real and personal estate, &e.”

The power of a receiver in this State to bring an action, Is
regulated by the rules in a Court of Chancery, and if the
order under which this plaintiff has acted, had been made by
one of our Courts, he could not maintain this action ; and cer-
tainly an order made by the U. 8. Cirenit Court cannot confer
greater powers and privileges upon a suifor in our Courts.
It is therefore nnnecessary for us to consider the question of
comity between the State and Federal Courts, which was
urged on the argument.

We take pleasure, however, insaying, that uponall proper
cecasions such comity will be extended, a5 in accordance with
judicia] usage, and the laws of the land. Wa concur in the
opinion of Uis Honor, and the judgment must be affirmed.

Pun Coriam, Judgment aflirmed.
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1. Where & note was given in 1863, payable two years after date, and fo be paid

“4n the current funds of the country when due,” Ileld that the Act of 1866-'67,
which raises the presumption that all contracts to pay money, made during
the war, were intended to be payable in Confederate money, eannot apply
where the writing itself shows a different intent. When the contract is to pay
30 many dollers, evidence may be received to show that the real agreement
was to pay in some other money than Confederate currency.

w

When the makers of a note, giver for the rent of Jand, set up as a defence
to the actlon, that the payees in said note had vo title to the land, and no
right to lease the same, and it was replied, that the guardian of the real own-
ers of the land hag, since the lease was given, ratified the same by receiving
payment, and had entered a refrazit in o snit brought against one of the ocen-
pants under the lcase;  Zield that such replicafion was sufiieient to defeat the
defence relied on.

4. The were fact thal there Is a paramount title outstanding, ora cloio sed up
against the tenant by the true owner, will not authorize him to dispute thetitie
of his landlord. He must have been compelled to make some payment tothe
true owzer, to avoid an eviction, and such payment isregarded as a payment

io the landlord, and to be deducted from the rent.

1. % If anote be given for the fease of atract of land, and it appears that the pae-
pose of the lease was to raise food for laborers employed to make iron for the
Confederate Government ; Held, that such a note is not illegal and void oA
that account; the Courts cannot take into consideration such indirect and re-
MOTe conseguences,

5. Where in an anction upon such note, one of the plaintiffs is introduced as a
witness, and it is proposed to ask him whether he did not know the purpose
of the lease ; Held, that such question is immaterial, as it could make no dif-
ference whether the plaintiffs knew, or did nct kunow the purpose of the
leasc,

Robeson, v. Brown, 63 N. €. 554, Howard v, Beatty, 63 N. C. 559. Hilliard v.
Moore, 65 N. C.,540, McKesson v. Mendenhall, 64 N. C., 502. Martin v. Mc—
Millon, 63 N. C. 486. Phillips v. Hpoker, - Fhil. Ey. 198, cited and approved.

Civil action tried before Mitchell, Judge, at Spring Term
1871 ot Burke Superior Court.
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The following is a statement ot the case made out by the
presiding Judge :

“ This was a civil action on a bond, made 14th November,
1863, payable two years after date, in the current funds cf the
country when due.” The consideration of saitl bond, was the
lease of a tract of land belonging to the heirs at law of J. 8.
C. McDowell, dec’d.

Defendants admitted the execution of the hond, but relied
on several defences set forth in their answer.

1. That plaintifis could only recover, it at all, the actual
value of the rents and profits of the said land for the torm.

2. That plaintiffs could recover, if at all, only the value of
the nominal amount of the bond at the time ot itz execution,
and that was the understanding of the parties at the tinie of
its execution.

3. The censideration of the bond was illegal, the land having
been leased to the defendants, for the purpose of raising and
furnishing supplies for detailed laborers employed Dy defen-
dants in manufacturing iron for the Confederate Government,
nnder a contract with said Government, which fact was well-
known to plaintiffs when the land was leased.

4. Plaintiffs represented at the time of executing the bond,
that they had full right to lease, claiming under o lease from
Ion. Charles Manly who was guardian of the minor heirs of
J. 8. C. MeDowell.. Whereas, in fact there was no rightful
guardian at the time, and Mrs, McDowell has since the expi-
ration of the lease been appointed gnardian of said heirs.

5. That Mrs. McDowell, gnardian, is entitled to the rents
and profits for the term of the demise to the defendants, and
has broaght suit against defendant Carter, who was the aetnal
occupant, or tenant during said term, and as a defendant sets
np this as a counter-claim.

Plaintifls reply, denying the first and sccond allegations of
answer. To the third they repliy, that the acceptance of rent
by the guardian of McDowell’s heirs, ratified the loan. To
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the fourth, plaintiffs reply, they indemnified the owners of the
land, by satisfaction to the guardian, Mrs. McDowell, who
entered a formal refraxit to the suit commenced against defen-
dant Carter, as occupant and tenant of the land. They de-
ny the considepation as alleged in paragraph 3, and espe-
cially that plaintiff had any knowledge of the purpose for
which the land was leased. They admit that they pur-
ported to lease, by virtue of a lease, under Governor Manly.

Detendants proposed to examine testimony to prove the value
of the rents during the lease, for which the bond was given.

The testimony was excluded by the Court as irrevelant.
The defendants called Wm. F. McKesson, one of the plaintiffs,
and asked him if he knew the purpose for which the lands
were leased by the defendants, and if they were to raise
supplies for detailed laborers, &c. He answered, No. They
turther asked him, if' they did not téll him so at the time?
Witness answered that he did not recollect that they told him
80 at the time the bond was given.

The defendant then proposed to prove the declarations of
of the witness, “That they had told him so.”

The question was disallowed and ruled out.

It was in evidence that Mrs. MeDowell was not appointed
guardian until the year 1866, and after the expiration of the
Term. She accepted rents from the plaintiffs once during the
term and before her appointment as gnardian and a second time
after the termination of the lease and after she had been ap-
pointed. It was also in evidence that Mrs. MeDowell had en-
tered a retrawit in her suit against Carter for the rents of the
land, and it was admitted that this would discharge him,

The Court instructed the jury that if they were satisfied of
the truth of the evidence in the case, the plaintiffs wonld be enti-
tled to their verdict for the full amount of the note in lawful
currency. ' Defendants excepted :

1. To the ruling out by the Court of the evidenee by which
defendants proposed to contradict McKesson, called as a wit-
ness by themselves.
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2. Rejection of evidence offered to prove the value of the rents
and profits during the term of the lease, in order to reduce the
amount of the recovery.

3. Because the Court rejected the application of the legis-
lative scale for that purpose.

There .was a verdict for the whole amount of the note.
Judgment accordingly, from which the defendants appealed.

Lok and Busbee & Busbee for plaintiffs.
Batchelor and Bragg & Strong for defendants.

Ropumax, J. On the 14th of November, 1863, the defend-
ante who were partners under the name of Jones, Mendenhall
& Carter, rented of the plaintiffs certain lands for two years
from that day, and to secure the rents made to plaintiffs two
promissory notes, the first payable at one, and the second at two
years from date. The first was paid on or after maturity
in Confederate money. The second is now sued on and is in
the following words :

$4000.

Two years after date we promise to pay W. F. McKesson
and Hunt four thousand dollars for that portion of the Me-
Dowell land we have rented, the same.to be paid @n the cur-
rent funds of the country when due.

This 14th November, 1863.
(Signed,)  JONES, MENDENHALL & CARTER.

The defendants make several defences, and it will be most
convenient to state and consider each separately :

1. They say that at the making of the note it was agreed
that it should be paid in Confederate money. Even if such
evidence could be admitted, there does not seem to have been
any, but that the first note was so paid. But such payment
was consistent with its terms, and has no tendency to show
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that-this note is to be paid otherwise than according to its
terms. The Act of 1866-’67, which presumes that all contracts
to pay money wmade during the war, were intended to be
payable in Confederate money, cannot apply where the
writing itself shows a different intent. Where the contract
was to pay so many dollars, and the presumption consequently
applied, several recent cases have held that evidence might be
received to show that the real agreement was to pay in some
other money than Confederate. Robeson v. Brown, 63 N. C.
554.

But where the contract on its face declaresin what currency
it shall be paid, we think in no case has parol evidence been
received to show that it was payable in some other. The Act
of 1666’67 does not have the effect of making such-evidence
competent. In Howard v. Beatty, 63 N. C. 5359, the action
was upon a note dated 3d of April, 1865, payable twelve
months after date in *“ current money.” There was evidence
tending to show that it was understood by the parties, that the
note was to be paid in specie or some equnivalent currency, and
not-in Confederate money. The Court say, tho Judge should
haveleft it to the jury, to find what was the agreement in that
respect, and if they found that specie or some currency that
should be valuable was intended, the plaintiff should recover
the amouunt of the note payable in present legal currency:
Here the note itself states what in that case the jury was to
find.

The case of Hilliard v. Moore, 65 N. C., 540, is still more
nearly in point, and must govern our decision. There the
note was given 20th July, 1864, and payable January 1st,
1866, “in current funde at the time the note falls due.” It
was held that the plaintiff was entitled to recover the sum ex-
pressed on the face of the note, payable as other judgments
are in legal tender.

2. Defendants further say, that plaintiffs by their demise
impliedly undertook that defendants should quietly hold
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the demised premises during the term ; but that in fact plain-
tiffs had no right to let the land ; and that since the expiration
of the termn, the guardian of the McDowell heirs, who were
the true owners, has sued the defendants for their use and oc-
cupation during the term, which they may be compelled to
pay.

We arenot called on to decide whether & recovery in an ac-
tion of this sort after tie expiration of the term which the ten-
ant had enjoyed, would be considered an eviction by title
paramount, so as to farnish a defense or counter-claim to an ac-
tion for the rent. We have fonnd no authority on the ques-
tion, and it was not decided by us in MeKesson v. Menden-
hall, 64 N. C. 502.  All we did in that case was to permit the
McDowell heirs to come in as parties, so that the question
could be raised. We are inclined to think that payment of a
recovery of the sort mentioned would be a good detense.

The plaintiffs however reply, that although they had at the
time of the lease no right to make it, yet the guardian of the
infant owners, has since that time ratified the lease by accept-
ing payments from them in satisfaction, and entered a refraxit
in the suit she had brought against Carter, who was the only
one of the defendants whom she had ever sued.

We think this reply suflicient to defeat the defense relied on.
The mere fact that there is a paramonnt title outstanding,
or a claim set up against the tenant by the true owner, will
not authorize him to dispute the title of his landlord. He
must have been compelled to make some payments to the
true owner to avoid an eviction, and then he is considered to
have made the payments by the consent of the landlord, and
they are regarded as payments to the landlord upon the rent,
and consequently to be deducted from it. Smith Land. and
Tenant, 129 and note on page 170 Am. edition citing Grakam
v. Adlsoff, 8 Exch. 186, and Jones v. Morris, Ib. T42.

3. Defendants further say, that the contract sued on was
illegal and void; for that they (the defendants,) had contract-
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ed with the Confederate government to furnish it with iron for
military purposes ; and that many of the laborers empleyed
by them, were detailed for their service by the said govern-
ment ; and that the land was rented by the defendants for
the purpose of raising food for the laborers so employed ; all
of which the plaintifis well knew.

The farthest this Court has ever gone in holding a contract
illegal as being in aid of the rebellion, was in Martin v. Me-
Millan, 63 N. C. 486. There the plaintiff sold to the defen-
fendant, who was an agent for the Confederate government
to buy mules, certain mules, and took his note for the price.
The action was on the note, and the contract was held illegal.
In the present case the aid given to the rebellion was much
more indirect; it was at best two steps farther off, It was not
a sale of military material, nor even a sale of provisions to la-
borers engaged in making such material, but a lease of land
upon which provisions might beraised, which might be applied
to feed laborers engaged in an unlawful occupation.

It is well known that during the late war every cultivated
field in the South was made to payits tithe to the support of
the Confederate army. Were all leases of fields, therefore,
illegal 2

This Court said in Phillips v. Hooker, Phil. Eq. 193. that
the mere fact that a certain act tended indirectly to aid the
rebellion, would not, if it were done in the ordinary course of
business, vitiate it; and on that principle itsustained contracts
of which Confedernte money was the consideration.

It is possible to foresee and calculate the direct consequen-
ces of an act. If we attempt to follow it eut into its indi-
rect and more remote consequences, our reasoning becomes
soon uncertain, and after a few steps altogether nnsatisfactory.
When we confine ourselves to direct cbnsequences, we feel
that we are treading on tolerably firm ground ; but if we go
farther, there is no telling into what calculations of remote
and merely possible consequences we may not be compelled
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to plunge. This case affords an instance of how uncertain
are all calculations on remote consequences, for if the plain-
tifts intended that the crops made on the rented land, should
feed laborers engaged ,in making iron for the Confederate
Government, in point of fact they did not so go, for before
the crops were raised that Government had ceased to exist.

4. Defendants introduced the plaintiff McHesson as a wit-
ness, and asked him if he did not know the purpose for which
the land was rented, and that such purpose was to raise sup-
plies for their detailed laborers. He said he did not. He
was then asked if defendants did not tell him so? Ie said
he did not recollect it. Defendants then proposed to prove by
other witnesses the declaration of McKesson, that defendants
had told him so. This evidence being objected to, was exclu-
ded by the Judge, and detendants excepted. In the view we
have taken of this case, the evidence was irrelevant, as it
made no difference whether the plaintiffs knew of the purpose
for which the land was rented or not. It was therefore prop-
erly excluded.

5. Evidence of the value of the occupation was properly
rejected for the reasons heretofore given.

There is no error in the proceedings.

Per Couriam. Judgment affirmed.
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J. N. HARSHAW ¢ al. Executors ot JACOB HARSHAW e¢2. Wy, F. McKES-
80N, et al.

1. A Court of Equity will never decree a foreclosure of a mortgage until the
period Jimited for payment has expired. It cannot ghorten the time given, by
express covenant and agreement between the parties, as that would be to alter
the nature of the contract to the injury of the party affected.

2. When a mortgage is executed, and it is stipulated that if the mortgagor
“ghall well and truly pay and discharge said debts according to agreement—
the one third part in three years, one third in four yeirs, and the remainder in
five years from date, then the said deed to be void;” Held, that said mortgage
eannot be foreclosed until the last period mentioned, viz : five years.

3. If the said deed had stipulated that the estate should be forfeited on the fail-
ure to pay the specified instalments of debts, then on said failure the mort-
gagee could have called for his money or proceeded to foreclose.

4. Where a bill to foreclose a mortgage is filed egainst several defendants, some
of whom claim a portion of the lands described in the pleading, under a prior
mortgage and they do not ask that the same be sold, Held, that it is error to
decree-that said mortgaged premises be sold for the benefit of the said defen-
dants.

This was a civil action tried before Mitchell, Judge, at Fall
Term, 1871, of Burke Superior Court.

One of the defendants, William F. McKesson, executed a
mortgage to plaintiffs’ testator, for several tracts of land lying
in Burke and the adjacent counties, and a house and lot in the
town of Morganton, t6 secure certain debts mentioned in the
said mortgage.

The condition of the mortgage is as follows ; viz: “Now, if
the said Wm. F. McKesson shall well and truly pay and dis-
charge said several debts according to the agreement now
made—the one-third part thereof in three years, one-third part
in four years, and the remainder in five years from this date,
then this deed to be void and at an end, otherwise to remain
in foll force and virtue.” ‘It is understood that if the said
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McXKesson chooses to pay a part of said debts, at any time, it
will be received.” Said mortgage deed is dated February 5th,
1867. Registered February 6th, 1867.

The summons in this case were issued February 10th, 1871.
Service was accepted by some of the defendants in February,
1871, and process executed on the others shortly thereafter.

There was a prior mortgage of some of the lands included
in the mortgage to plaintiff, made to the defendants Woodfin,
C. F. McKesson and Annie F. McKesson, since married to
defendant Busbee. There was a reference to a commissioner
to state an account. A report was made and confirmed by
the Court.

The case was heard at the last term of Burke Superior
Court, upon the complaint, answers, cxhibits, plea and report
of commissioner. His Honor rendered judgment that the lands
included in plaintiffs’ mortgage be sold upon certain terms
mentioned in the said judgment, and also that the house and
lot in the town of Morganton, and tract of land included in
the prior mortgage to the defendants, above named, be sold
and proceeds applied to the payment of their debt.

From this judgment and order of the Court the defendants
appealed.

Battle & Sons for plaintiff.
Armfield, Folk and Busbee & Busbee for defendants.

Dok, J. The mortgage executed by the defendant, William
F. McKesson to Jacob Harshaw, fixes the time of payment of
the debts secured, at three, four and five years in equal instal-
ments.

This action was commenced before the time of rederption
had expired, and one of the questions presented for our de-
cision, iz, whether this action can be maintained ?

A Court of Equity will never decree a foreclosure until the
period limited for payment of the money he passed, and the
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estate in consequence thereof forfeited to the mortgagee, for it
cannot shorten the time given by express covenant and agree-
ment between the parties, as that would be to alter the nature
of the contract to the injury of the party affected. 3 Powell
on Mort, 965.

If this mortgage had expressly stipulated that the estate
should be forfeited on the failure to pay the specified instal-
ments of the debts, then on said failure the mortagee might
have called for his money, or proceeded immediately to fore-
close. 2 Eden, 197. 'T'he time of payment being delayed was
evidently the inducement which caused the mortgagor to enter-
into the contract, and the security thus furnished, was satis-
factory to the mortgagee. The fact that the mortgagee did
not commence his proceedings to foreclose upon the failure of
the first payment shows that he understood the agreement, as
is insisted upon by the defendants.

If the agreement of the parties was, that the estate should
be forfeited upon failure of the first payment, it could essily
have been inserted in the contract.

The plaintifs, if they had seen proper, might bave proceed:
ed in an action at law, to recover the instalments as they be-
came due, but they could not proceed to have a foreclosure
until the day of redemption was passed, and the decree of his
Honor in this respect is erroneous.

That part of the decree which direets a sale of the land
mentioned in the first mortgage to the defendants, Charles F.
McKesson and others, cannot be sustained. The first mort-
gagees have not requested a sale, and the plaintiffs have not
offerred to redeera the first mortgage. The testator of the
plaintiff, by express agreement, debarred himself of the right
to foreclose his mortgage for five years, and during that period
the plaintiffs have no right to redeem the first mortgage, for in
an action to redeem the prior mortgage, they would have to
ask for, and be entitled to, a decree of foreclosure against the
mortgagor. Ceote on Mort., 433,
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The first mortgagees may at any time, and without judieial
proceedings, accept payment of their debts from the second
mortgagees, even without the concurrence of the mortgagor—
and this will redeem the prior mortgage. Ibid, 517.

As this action was commenced before the plaintiffs were
entitled to foreclose the mortgage—the proceedings must be
dismissed.

Prr Curiam. Judgment reversed.

ELI E. DEAL »s. I». C. COCHRAN ef al.

1, It a ereditor enters into any valid coutract with a principal debtor, without
the assent of the surcty, by which the rights or liabilities of the surety are in-
juriously aftected, such contract discharges the surety. .Mere delay on the
part of the creditor to sue for or collect the debt, or even his refusal to do so,
when requested by his surety, or bis express promise of indefinite indnl-
gence, does not discharge the surety.

9. When a creditor held a note given in 1859, anq the principal debtor propes—
ed to pay the same in Confederate money in 1863, which the creditor declined
to receive, bnt made an agrecment that, if the debtor wounld postpone the pay-
ment, interest should cease “‘ from that time until a demend;” Held, thatsuch
2n agreement did not amount to forbearance for any definite or specified time,
vor increase the risk of the surety in any way, and could not therefore discharge
him from lability. It would seem that if-the agreement had been to forbear
until the end of the war, it would have been nudum pactemn, and therefore not
binding.

Pipkin . Bond, 5 fre. Eq. 81, Howerlon v. Sprague, 64 N. C. 451, cited and
approved.

This was a civil acw.ou on a note for §372, dated May 6th,
1859, tried before Mitchell, Judge, at Fall Term 1871, Ca-
tawba Superior Court.

The execation of the note was admitted. The defendants
introduced testimony to show that the principal in the note
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proposed to pay the same in Confederate money in 1863, which
the plaintiff declined to receive, but agreed with him, that if
he would postpone the payment, he (plaintiff) would release
him from interest from that time on, and that the propesition
was agreed to.

Plaintiff introduced testimony to show that the agreement
was different, viz: that he was to release the interest from the
28th of July, 1863, until the end of the war.

It was submitted to a jury to ascertain the facts; the jury
found that the “agreement began on the 28th of July, 1863,
and ended on demand of the plaintiff, 28th of Sept. 1868."

The defendant Cochran, “who was a surety,” insisted that
the agreement between between the plaintiff and the principal
debtor withont his kpowledge or consent, discharged him
(Cochran) from payment of the debt.

His Honor held otherwise, and rendered judgment against
all the defendants for the principal and interest of the note,
excluding the interest between the-28th of July, 1863, and the
28th of Sept., 1868.

Ruled for a new trial; rnle discharged. The defendant
Cochran appeals from the judgment of the Court.

Schenck and W. . Bailey, for plaintiff.
Bynum and J. L. McCorklefor detendant,

Reapg, J.  Itis well settled, that if the creditor enters into
any valid contract with the principal debtor, without the
assent of the surety, by which the rights or liabilities of the
surety are injuriously affected, such comtract discharges the
sarety. A familiar instance of this is, where a creditor binds
himself not to sue for, or collect the debt for a given time;
and thereby puts it out of the power of the surety to pay the
debt, and sue the principal debtor.,

It is equally ‘well settled, that mere delay-en the part of the
ereditor to sue for or.colleet the debt, or exén his refusal te do
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so when requested by the surety, or his express promise of in-
definite indulgence, does not discharge the surety; becanse
the creditor is not obliged to Dbe active, and because it is the
duty of the surety to see that the principal debtor pays, or
else to pay the debt himself. Pipkin v. Bond, 5 [re. Eg., 91.
Howerton v. Sprague, 64 . C. ., 451,

It remains to be seen how these principles alfect the case
before us.

The plaintiit states the case more strongly for the defendant
than the defendant does for himself; and the defendant states
it more strongly for the plaintiff than the plaintiff does for
himself, which is noticeable liberality.

The jury found not exactly as alleged by either.

The plaintiff alleged that the principal debtor had offered
to pay the debt in Contederate Treasury notes, which were
depreciated, and which he, the plaintiff, did not wish to take;
and he agreed, that if the debtor would postpone the payment,
he would not charge any inferest “from that time until the
end of the war.”

The defendant alleged the same agrecment, except that ac-
cording to his allegation, no interest was to be charged * fron
that time on.” The difference is, that the plaintifl alleged
that he was not to charge interest until the war was ended,
and then he might charge interest; whercas, the defendant
alleged that Lie was not to pay any more interest at all.

If the agreement had beenfas}alleged by -plaintiff, that he
was not to charge interest until the end of the war, and the
agreement had been supported §by a sufficient consideration,
it might possibly be construed to mean, forbearance of the debt
until the end of the war. And if so, the plaintiff could not
have collected the debt of the principal debtor until the end
of the war, nor could he | have received it of the surety, and
sllowed the surety to sue the principal debtor, which would
have essentially increased the risk of the surety, and wonld
have discharged him.
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If the agreement had been as alleged by the defendant, that

interest was to cease “frum that time on,” without fixing any
time, it left the plaintiff free to put an end to the agreement at
any time; to collect the debt ; and so it left the surety free to
pay the debt at any time. The question, was however, left to
the jury, and they found that the agreement was, that interest
was to cease “from that time, until the demand by the plain-
tift.” .
- This, of course, left the plaintiff free to demand payment at
any moment, and left both the principal debtor and the surety
free to pay at any moment. 8o that the agreement as stated
by the defendant, and the agreement as found by the jury, did
not amount to forbearance for any definite or specified time;
but left the plaintiff’ free to demand payment at any moment,
and left both the principal and the surety-free to pay at any
moment, aud in no way increased the risk of the surety.

The only effect of the agreement was to inure to the bene-
fit of both the principal debtor and surety by releasing the
interest. If it has so turned out, that by the result of the
war, they have had to pay in a currency different from that
which was tendered at the time ot the agreement, that is ouly
the accident and not the pecessity of the agreement. And it
geems that no injustice results, as the debt was contracted be-
fore the war, and was payable in par funds. If any injustice
results, it is to the plaintiff, for by the finding ot the jury he
lost interest from the time of the agreement in 1863, until the
demand in 1868. '

We have decided the case accordmcr to the finding of the
jury as to the agreement ; but we do not desire to be under-
stood that our decision would have been different upon the
facts as alleged by the plaintift; for even if the agreement had
been to forbear until the end of the war, it would seem to

“have been without a consideration to support it nudum pam—
tum, and therefore not binding,

The whole transaction seems to us to have been simply an
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evasion by the plaintiff of the offer of the debtor to pay the
debt in depreciated currency, which the plaintiff had the right
to refuse, and a naked promise on the part of the plaintiff not
to charge interest, which he had the right to charge, if he were
not put to the disagrecable necessity of refusing the deprecia-
ted currency.

There is no error.

Prr Cuoniaum. Judgment aflirmed.

THOMAS WHITRIDGE ws. ALEXANDIR P. TAYLOR, Assivner, &, o of..

1. The Distriet Courts of the United States have general original jurisdiction is-
all matters appertaining to the estate of a Lankrapt; and they may exercise
extra territorial jurisdiction, in colleeting the estate and adjusting the claims ¢f
the creditors of the bankrapt, when the Court of Bankruptey can fairly sand
fully determine the rights of the parties interested.

9. Insall matters of controversy, when ihe subjects in dispufe are of a Jocud
character, the rights of the partics must be determined in the ioeal Courts.

3. Wheu a mortgagee, by the terms of the wmortgage, has a right to foreciose,
when an adjudication in bankrapicy is made, this right cannot be adwministered
by a Msiviet Court, sitting as a Court 6f Bankruptey in another State. The
State Ceurts can afford a remedy by foreclesure oreale and at the same time
«llow the axsignee to have the full benefit of the Equity of redemption.

Civil action tried before Logan, Judge, at Fall Term 1871,
of Meeklenburg Superior Court.

The complaint alleges that the defendante, Austin Doll and
Joseph Doll, were the owners, as ¢o partaers, of o valuable
tract of land in Mecklenburg county.  That in 1869, to securc
alarge debt due the plaintill] they executed to him a mortgage
deed for said lands, with a condition, *“that it the money and
interest due, were paid in twelve months theu the said deed
shonld be void, &e.”
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That the money and interest were not paid as stipulated.
“That since the mortgage was made, thie defendants have been
declared bankrupts by the District Court of the United States
for the District of Maryland. That the other defendant Tay-
lor has been duly appointed assignee in Bankruptey and has
taken a conveyance of all the estate and effects of the said
A. and J. Doll.

 The complaint demands judgment of foreclosure and a sale
of the lands &e.

Service of process was acknowledeed by the defendant Tay-
lor.

At Fall Term, 1871, the plaintitl] through his counsel; asked
judgment according to the cowplaing for want of an answer.,
Pro forina opinion.  “Judgmoest refused for want of informa.
tion against the assignea in Bankraptey.”
plaintiff appealed to the Supreme Court.

From which rling

Jones & Johnston for plaintifl,
No Counsel for defendants.

Dicx, J.  The plaintifl as nsortgagee secks to forclose his
anortgage.  The mortgage is dated 10th January, 1869, and
the time of redemption specified, is twelve months after date.
The mortgagors were adjudged bankrupts in the United States
District Court for the District of Maryland, and an assignment
of all their estate was dnly made on the 30th of May, 1871,
‘to an assignec in bankruptey, the present defendant,  This ac-
tion was commenced in November, 1871, and the question pre-
-gented by the ruling of His Honor, is, whether a Superior
“Conrt of this State has jarisdiction of the case.

The Constitution of the United States, Art. 1, sce. §, author:
izes Congress to establish uniform laws on the subject of bank-
ruptey, &e.  That power was exercised on the 2nd of March,
1867, by the passage of the Bankrupt Act, and all State laws in
confliet or inconsistent with the purposes of that Act were at
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onee suspended in their operation upon such subject. 3 Story
Com, 4 and 15. Cooley C. L. 18, 4 Wall. 411,

By the 1st section of said Act, original jurisdiction in mat-
ters of bankruptey is conferred upon the United States District
Courts. The term original is here nsed to distinguish this from
the supervisory jurisdiction of the Circuit Courts given in the
2d section, but as to State Courts, the jurisdiction of the Conrts
of bankruptey is superior and exclusive for the purposes con-
templated, except us is otherwise provided for in the statute.

It 13 & gqnestion not yet determined, whether ander the stat-
ute, a Court of bankruptey can exerci-e jurisdiction beyond
the Hmits of the district in which the Court is situated. No
sueh jarisdiction is expressly conferred, but the ianifest object
of the system is to bring all the estate of'a bankrapt ender the
control of ont Court, so that all parties interested may be
licard, and their claims adjusted, azd the nssers be distributed
by the same judicial tribanal.

In furtheranze of this object, an extra territorial Jjurisdiction
must arise by necessary implication, in collecting the estate
and adjusting the claims of the creditors of the bankrupt,
where the Court of bankvuptey can taivly and tolly deteamine
the rights of parties interested. The Constitution requires the
system to be uniform in its operation aud heunetits, and this can-
not be effected uuless the Bankrupt Act is construed by all

tourts with the liberality usnally allowed to remedial statutes,
Miver v. L. O & & Co., 65 N. C. 552.

Courts of bankruptey exercise a kind of equitable jurisdie-
tion conferred by statute, and an ussigneeis in the nature of a
receiver, who collects and holds property under the protection
and direction of the Court, until the rights of all parties are
sustained and determined.

For this purpose the jurisdiction ot the Court extends over
the bankrupt, his estate, and all persons who choose to make
themselves purties; and all necessary orders may be enforced
against parties within the territorial limits of the Court, by
powers of conterapt. Bump on Bank.
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~The Bankrupt Act expressly provides that a duly certified
eopy of the assignment made to the assignee, shall be conclusive
evidence of his title as such assignee to take, hold, sue for and
recover the property of the barkrupt (sec’s 14 and 16) and he
may sue in his own name in the State Courts, and continue:
legal proceedings, pleading in’said . tribunal. Baut in all mat-
ters of controversy, where the subjects in dispute are of a local
nature, the rights of parties must be determined by actions in
the local Courts. Thus, the title and disposition of real es-
tate, where there are adverse claims, cannot generally be de-
termined in a Court out of a State in which the land is sitna-
ted.

The case before us presents an illustration ot this principle.
The plaintiff as mortgages, had the legal title to the land in
question, and was entitled to have a foreclosure of his mort-
gage, when the adjudication in bavkruptcy wasmade. This
right of the plaintiff cannot be administered by the District
Court of Maryland, sitting as a Court of Bankruptey. The
State Court can afford a remedy by foreclosure or sale, and at
the same time allow the assignee to have the full benefit of
the equity of redemption belonging to the estate of the bank-
rupt.  The assignee accepted the summons, and was properly
before the Court, and his ITonor erred in dismissing the case.

Let this be certified.

Per Coriam. Judgment reversed.
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1. The power of the Courts to declare statutes unconstitutional is a bigh pre-
rogative, and ought to be exercised with great caution; they should *‘not de-
clare a statute void, unless the nullity and invalidity of the act, are in their
judgment placed beyond a reasonable doubt; and such reasonable donbt
must be solved in favor of legislative action.”

The Act of the General Assembly of 1866-67, entitled “‘an Act relating to
debts contracted during the war,”’ and allowing cither party to show on the
trial, the consideration of the contract, and the jury in making up their ver-
dict to take the same into consideration, is not unconstitutional.

3. Therefore, it was not erronecus in a judge to instructa jury that in making
up their verdict they might consider the value of the article sold—notwith-
standing there was an ugreement, that the price should be paid in Confederate
currency.

HKobeson v. Broun, 63 N. C., 554, Hilliard v. Moore, €5 N. ., 540, cited and ap-
proved.

Civil action tried before Watts, Judge, at Spring Term 1871,
of Wilson Superior Court.

This action was brought by the plaintifl’ to recover of the
defendant the value of a certain quantity of wood. It was
proved by the plaintiff’ that his testatrix on the 18th day of
July 1864, sold to the defendant 583 cords of wood, and on
the 1st day February, 1863, 4224 cords, at $1.10 per cord, and
that it was agreed that the price should be paid in Confede-
rate currency. The counsel for the defendant asked the Court
to instruct the jury that the plaintiff according to the con-
tract, was only entitled to recover according to the scale, the
value ot the Confederate currency, and not the value of the
wood.

The Court declined the instructions, and directed the jury
to return a verdict for the value ot the wood, which was proved
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to be fifty cents per cord, and the jury accordingly assessed the
valne of the wood at 8503, and judgment was rendered for
the same.

The defendant alleged that the Court erred:

1. In refusing the instructions asked for.

2. In instructing the jury to return a verdiet tor the value ot
the wood.

Motion for a new trial,  Motion overruled. Judgment

Appeal to the Suprense Court,

Battle & Sons for plaintiff.
Moore & Gatling for the defendants filed the following
brief :

1. The conteact (verbal) wade in July, 1864, was “ §1.10
per cord to be paid in Confederate money.” This was the
general currency at that time, and its value, compared with
coin was %21 in curreney for $1 in coin.

2. Had it been paid on the day after the contract, the con-
tract wonld have been fulfilled in spirit and letter.

3. An unwritten contract, after its terms are fixed ,is as
much protected by the Constitution of ths United S(ates as
one that is written with a fixed meaning.

4. An obligation to pay in Confederate currency is a lawful
contract, and is protected in like manner as an obligation to
pay in coin of the United States. Currency is money in the
usual acceptation of the term. Zhorington v. Smith, 8 Wall. 1.

5. This is an “Executory contract, solvable in money.” The
ordinance of 18th October, 1865, declares that “all executory
contracts, solvable in money, whether under seal or not, made
after the depreciation of Confederate currency before 1 May,
1865, shall be deemed to have been made with the under-
standing that they were solvable in money ot the value of said
currency,” &c., see 3. Sce Acts of 1366, ch. 38, 89, p. 98, 99,
and 1867, ch. 44, p. 62.
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6. The ordinance was never intended to alter or vary the
contract. Such object was forbidden by the Constitution of
the United States. It purpose was to open the door, and
allow evidence at law on all such contracts, instead of driving
the parties into Equity. Besides the costs and delay of such a
proceeding, the sums, in most cases were too small to allow its
jurisdiction.

7. The scale was adopted, not to a¢lfer the contract but con-
veniently to give general information of the degree of depre-
ciation at different times. It does not prevent any person
from controverting its correctness, who may think it does not
speak the truth.

8. It differs, in this respect, trom the seale of 1780.  Rev.
Code of 1820, c¢h. 189. 'This act absolutely regulated the value
of Continental money from December 1776 to the close of the
year 1782, 8. 1, 2and 4.. License, however, was allowed to as-
certain by evidence the meaning of the contracting parties as
to debts payable én fufure. Sce 4. In all other matters the
act was mandatory without regard to the intent of the parties.
There was no Constitutional inhibition by the United States to
do this. It was ever construed as mandatory. 1 Llay, 183,
Anon.  Winslow v. Bleom, Ib. 217. 1Ib 384, Anon.

8. During the period of depreciation of Confederate currency,
all executory contracts, solvable in money ot any kind, what-
ever may be their consideration, whether for lend or the loan
of Confederate money, fell under the presumption that they
were dischargeable in Confederate currency or money of the
value of that curreney, unless otlier currency be named. And
80 long as this presumption continnes, or whenever it ¢hall be
established, after controversy, that Confederate money was the
currency intended, the scale must be applied in order to ar-
rive at the true value of the contract.

10. If the parties, in their contract, had reference to Cou-
federate currency as the value of the consideration, the con-
tract mnst be construed In the same manner as if they had
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expressly named that carrency. To hold otherwise is to ¢m-
pair the contract.

11. However inadequate the price of an article may seemn to the
Court, when it is ascertained that the parties intended it shounld
be solvable in money of the value of Confederate currency,
that price i3 the law of the Court, because it is the law of the
parties ; and all relief from apparent hardship is as mueh for-
bidden, as if the parties had, in their contract, estimated the
value of the currency and allowed the obligation to be solved
in the one or the other at their estimated value.

T submit a brief review of the cases upon the subject. Not-
avithstanding the comprehensive lan suage of the ordinance,
the eases of Lobeson v. Brown, 63 N. C. 584, and Maxwell v.
Hipp, 64 N. C. 38, assert that “the ordinance applies only to
contracts, when Confederate money was the consideration.  In
all other cases of contracts, the value of the property or other
consideration, may be shown in evidence, and the jnry must
estimate such value in United States Treasury notes.”

The cases of Dancy v. Braswell, 64 N. C. 203; Williams
v. Llockwell, 64 N. C. 323 ; Parker v. Carson, 64 N. C. 583;
Brown v. Ioust, 64 N. C. 672, seem to abandon the actual con-
tract as intended and made by the parties, with a view to
regulate it by recurring to the value of the article sold.

Such is the issue made in these cases, instead of making it
as to the Zind of money intended by the parties. In the
last of these cases it is held that ““the value of the contractis
regulated Ly the Acts of 1866,” and not by the intent of the
parties,

Laws v. Rycroft, 64 N. C. 100, presents a case where, by
the evidence before the jury, the intent is so confused, that it
was fair to consider the valne of the property as a means of
ascertaining it.

No exception can be taken to the ruling in this case.

The cases of Sowers v. Furnhart, 64 N. C. 96- Garrelt v.
Smith, 64 N. C. 93; Chérry v. Savage, 64 N. C, 103; Green
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v. Brown, 64 N, C. 553 ; Howard v. Beaity, 64 N. C. 59;
Eroin v. N. C. R. R. Co., 65 N. G, 19; Haughton v. Me-
roney, 65 N. C. 124; Blackburn v. Brooks, 65 N. C. 413;
Hitliard v. Moore, N. C. 540, ascertain the contract and en-
force it, regardless of any actual value of the article. And in
the last of them, an action for the hire of a slave, it is held
that “in 1864, Confederate money was the currency of the
country, and if there were no express agreement to the con-
trary, the law would presume that it was solvable in such cur-
rency.”

This case is decisive of the point now before the Court.
which presents, not a presumptive, but an express contract in
1864, “to be paid in Confederate currency.”

An intentpresumed by law, cannot, by any known rule of
construction, be construed otherwise than an intent expressed
in words.

The precise question has been settled by the Supreme Court
of the United States States in Thorington v. Smith, 8 Wall. 1.

In that case the Court, p. 13, speaking of Confederate notes
say, “they were the only measure ot value which the people
had, and their nse was a matter of almost absolute necessity.
And this use gave them a sort of value, insignificant and pre-
carious enough it is true, but always having a sufficient defi-
nite relation to gold and silver, the universal measure of val-
ue, so that it was always easy to ascertain how much gold and
silver was the real eqnivalent of a snm expressed in this ear-
rency.

We are clearly of opinion, that evidence must be received
in respect ‘to such contracts, in order that justice may be
done between the parties, and that the party entitled to be
paid in these Confederate dollars, can recover their actual
value at the time and place of the contract, in lawful money
of the United States.”

The claim sued on, was a note for “ten thousand dollars for
value received in real estate, sold and conveyed by deed.”
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Evidence was offered of the value of the land, and of the
eurrency at the time of the contract. The Conrt held that the
valne of the contract was the value of the currency at the time
of making it.

Dok, J. The question presented in this case has often
been before this Court, has been fully and ably argued by
learned counsel, has received our most mature and deliberate
consideration, and has been frequently solemnly adjudicated.
LBobeson v. Brown, 63 N, C. 554, Hilliard v. Moore, 65 IV,
C, 540, and the intermediate cases.

The construction which we have given to the ordinance and
statutes governing coutracts, like the one before us, has been
adopted by the legal profession, and has adjusted nearly ali
the business transactions to which they relate, and their ope-
ration has almost ceased with the necessities which called them
into existence, and they will soon become obsolete by the ef-
fluxion of time. - The unfortunate and anomolous condition ot
things which resulted from the late rebellion called for eleva-
ted patriotism and the highest wisdom in our legislators. Our
state governwent and public institutions ; our system of law
and sociul peliey ; our private fortanes and public credit were
all damaged or swept away by a deluge of misfortune, and
every man seemed to be catching at the planks of the ship-
wreck, regardless of the welfare of his neighbor. Under such
circumstances, the Legislature, acting upon the paramount
principle, that Salus populi supreme lew, enacted homestead
provisions, stay laws, amnesty bills, and other remedial stat-
utes, founded upon the broad principles of equity and justice,
and intended for the general public good.

The Legislatare may not have regarded with critical accn-
racy and technical precision, the doctrine about “impairing the
obligation of contracts” contained in-a constitntion which our
people had repudiated, and had just made such strenuous
efforts to destroy. Our legislators acted in the exercise of their
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wise discretion, and their beneficent legislation has been sanc-
tioned by a liberal and enlightened public opinion. The
statutes which we are considering have done much good, and
will soon cease to have any vitality, and to declare them un-
constitutional now, would be like speaking disrespectfully of
the honored dead.

The power ot the Courts to declare Statutes unconstitutional
ig a high prerogative, and ought to be exercized with great
eaution, and they should “not declare a statnte void uunless the
nullity and invalidity of the Act, are placed in their judgment
beyond reasonable doubt. A reasonable doubt must be solved
in favor of the legislative action, and the Act be sustained.”
Cooley on Con. lim. 102.

After so many decisions sustained by legislative sanction
and public opinion, we think it would be unwise and unjustto
declare these remedial statutes to be void, after their purposes
have been nearly accomplished, and in a case in which such
an inconsiderable amonnt is in dispute, and the justice of the
matter is with the plaintiff.

We listened with attention and respect to the learned and
elaborate argument of the defendant’s counsel, on account of
the distinguished position which he deservedly occupies as a
member of the bar.

We have reconsidered the decisions mentioned in the argu-
ment, and think that they are uniform and counsistent, and a
just interpretation of the legislative will.

There is ne error.

Prer Curiam. Judgment affirmed.
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RUSSELL H. KINGSBURY ws. CHATHAM RAIL ROAD CO.

1. The Act of the General Assambly of 1868-°69, chap. 251, requiring that ¢‘the
venire in actions against Rail Road Companies, shall be laid in some counfy
wherein the track of said Rail Road, or some of it, is situated,” is not in con~
Tict with see. 7, Art. I, of of the Constitation. The jurisdiction of the Courts,
and the venire of actions have always been subjects of legislation.

2. The “repeal of a statute shall not effect any suvit brought before the repeal,
forany forleiture incurred, or for the recovery of any rights accrning under
snch statute.” ZRev. Code, ch. 108, sec, 1.

3. Thequestion as to where a case ought to be tried, is preliminary to the trial,
and must be determined by the Judge. And this question can be as well tried
on a wotion to dismiss, (the fucts being verified by afidavits) as upon a plea
to the jurizdiction.

Graham vs. Charlotte and 8. C. B. B. (o., 64 N. C. 631, cited and approved.

This was a civil action tried betore Watts, Judge, at Spring
Term 1871, of Granville Superior Court.

The action was brought, as appears by the complaint, to re-
cover an amount due for the hire of a slave in the year 1865.
At the return term the defendant moved to dismiss the suit
“‘apon the ground that the Court had mo jurisdiction, for that
the action should have been brought in some county where
the track of the Chatham Rail Road, or some part thereof, is sit-
uated.” An affidavit was filed, stating in substance, that no
part of the track of the said Rail Road was in the county of
Granville, where the suit was brought.

The Court upon argument refused to dismiss. From this
judgment the defendant appealed.

M. V. Lanier for plaintiff.
J. B. Batchelor for defendant.

Rrapg, J.  Graham v. Charlotte & 8. C. Rail oad Co.,
64 N.C. 631, was brought in Orange county, and was disniss-
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ed upon the ground that eaid Rail Road did not run in Orange
eouuty. It was dismissed uunder the provisionsof the Act! of
1868-"69, ch. 257. “The vendre in actions against Rail Road
Companies shall be laid in some county wherein the track of
Company or some of it is situated.” This action is brought to
Granville against the Chatham Rail Road Co., no part of which
lies in Granville, and therefore upon the authority of the case
cited above, it must be dismissed.  The plaintiff’s counsel in-
sists that Graham v. Charlotte & S. C. R. R. Co., and the
Act upen which it is founded, are in conflict with the Consti-
tution, Art. I, sec. 7, “No man or sct of men are entitled to
exclusive or separate emoluments or privileges from the com-
munity but in consideration of public service.”

The jurisdietion of the Courts and the venire of actions have
always been snbjects of legislation. It has some times been
provided that certain actions should be brought in the county
where the defendant resided, sometimes where the plaintiff re-
sided, scmetimes to either county, sometimes before Justices of
the Peace, sometimes in the County Court and sometimes in
the Superior Court; and we are not aware that the power of
the Legislature was ever before questioned. The novelty of
the position is somewhat against it.  The wenire and jurisdic-
tion are regulated for the convenience of administering justice,
and not for the purpose of conferring exelusive emoluments or
privileges.

In the next piaceit is insisted that the Act of 1868-769, was
repealed by Act of 187071, chap. 281-  Suppose that to be
80, this action was commenced before that act and was brought
pending the Act of 1868269, ch. 257. And then it is provi-
ded that the ‘“‘repeal of a statute shall not affect any suit brought
before the repeal, for any forfeitures incurred or for the recov-
ery of any rights aceruing under such statute.” Revised Code,
ch. 108, sec. 1.

In the next place it is insisted that the objection could not
be taken by motion and aflidavit, but must be taken by plea,
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because the plaintiff might desire to have the issue submitted
to a jury as to whether the road was in the county. The an-
swer is that by a counter-aflidavit he might have raised the
question, and His Honor might have subwitted an issue to the
jury if he had desired, or might have vetermined the fact him-
self.

The question as to where the case ought to be tried is certainly
preliminary to the &réal of the case, and must be determined
by the Judge. Even if aplea were necessary, then what was
done in this case may be treated as a plea. The defendant
comes into Court and “submits the following motion to dismiss,
The defendant in this case comes into Court and moves to dis-
miss the snit npon the ground thuat this Court hias no jurisdic-
tion of the matters in controversy tor the reason that the said
action shonld have been brought to the Superior Court of some
county where the track of'said Railroad Company or some part
thereof is sitnated.” And then it is verified by affidavit that
no part of the Road is in Granville, &e.  Now, it these facts
had been stated under the name of @ plea and a moticn to dis-
miss based on them it is conceded by plaintift that it would
have been proper. - There is no difterence ip substance between
pleading the facts and founding the motion on the plea, and
making a motion and sustaining it by a plea of verification.

At any rate the plaintiff had the right to file coanter-atlida-
vits and raise the question; which he did not offer to do.

Jdis-

[ao}

Tuerr 15 Ergop.  dJudgment reversed and the gas
anissed.
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1. When the proprietor of lands, who, for the purpose of draiuing the same,
shall construct a diteh, drain or canal across a public road, it shali be the duty
of the said proprietor to build a bridge over said diteh, canel, &c., and keep
the same in repair.  Rew. Code, chap. 101, see. 24

3. Buch duty is uot incumbent upon the overseer of a public road.  Tnerefore,

when a civil action was brought against such overseer to recover damages al-
leged to have been incurred in consequence of his negligently permitting a
bridge over a canal to become unsafe and in bad condition ; Zleld, that it was
competent for him to show that the canal had been dug across the public road
by tlic proprietor of the land adjacent thereto, and for the purpose of draining
the same and that a bridge had becen built over the canal, by the proprietor
of the land, and had been Keptup by him for several years,

This was a civil action tried bsfore Moore, Judge, at Fall
Term, 1871, of P’itt Superior Court.

The plaintiff complains that the detendant was overseer of a
certain public road in Pitt county, and had negligently per-
mitted said road to become unsafe and in bad condition, and
allowed it to remain so for wore than ten days, and that in
travelling over said road, and in attempting to cross a bridge
on a canal, in consequence of the rotten condition of the said
bridge his horse took fright, and ran off’ and seriously injured
plaintiff in his person, and likewise injured the horse und buggy
of plaintiff,

Plaintiff proved that the defendunt was appointed overseer
of the said road in September, 1868, That he acted as such
overseer and occasionally ealled ont the hands to work on said
road, up to the time of the injury complained of.  The plain-
tiff testified that he was passing over this road in his buggey,
on the 11th day of July, 1870, that when he approached the
bridge, his horse refused to go wever, that ke got out of the
buggy and attempted to lead him over, that there was a swall
open space wa sald bridge, that it was broken, and that the
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horse in passing over, in consequence of the giving way of a
plank, became frightened, ran off and seriously damaged him-
gelf and destroyed the buggy.

There was evidence by other witnesses, that the bridge was
in an unsafe condition and had been so for several months pre-
vious to the accident. It was in evidence that the bridge was
over a ditch or canal, down which the water from a pocosin
passed, and that there had been heavy rains and bad weather
previous to the injury complained of.

Defendant then offered to prove that the ditch or canal was
cut many years ago, by the owner of the swamp to drain the
same, and that for several years after the canal was cut, the
proprietor of the swamp kept up the bridge, and that the over-
seer of the road had enly occasionally made the hands repair
the same.

This evidence was rejected by the Court.

The Court charged the jury that if they belicved the evi-
dence the defendant was guilty of negligence. That it was
his duty to keep the road in good repair, o as to make it safe
and convenient for persons to pass, and that if plaintiff sustain-
ed damage in consequence of the bad condition of the road, he
was entitled to recover, bat that it the injury to the plaintiff
was caused, not by the bad condition of the road, but by his
own improper conduct, then he could not recover. That if the
jury should find for the plaintiff, he was entitled to the amount
of his actual damages. There was a verdict for the plaintiff.

Rule for new trial.  Rule discharged and delendant ap-
pealed to the Supreme Court.

Phillips & Merrimon for plaintiff.
Battle & Sons for defendant.

Boyprx, J.  This was a civil action for damages, against an
overseer of a public road, in which therc was a bridge over a
diteh or eanal. The damage alleged was to the perzon of the
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plaintiff and to his buggy and to a horse. The main allega-
tion was, that the bridge over the canal was out of repair, and
had been permitted to be out of repair for more than ten days
before the injuries complained of, had happened, and that these
injuries for which this action had been brought, had beexw
caused mainly by the bridge over the canal on the road being
out of repair.

The testimony tended to establish the fact, that the bridge
was in bad order and in need of reparatlon and had been so
for more than ten days, before the injuries to the plaintiff hap-
pened.

The defendant denicd that it was his duty as overseer to
build said bridge, or to keep the same inrepair; and alleged that
the owner of the swamp above where the canal had been cut
across the road, had cut the canal for the purpose of draining
his swamp land above ; and that he had built the bridge and
kept it in repair for some years., It was the duty of the owner
of this land, and not the duty of the overseer, to keep said
bridge in repair; and defendaut offered one K. P. Daniel who
testified that he had known the road and bridge well—had
worked as & hand for several years. Defendant then offered
to prove by the witness that the ditch or canal over which the
bridge was built was cut many years ago by the owner of the
swamp above, in order to drain the same; and that for some
time. after, the proprictor of the swamp had kept up this bridge
over said canal, and that only occasionally the overseer made
the hands répair the same.

This evidence was rejected by the Court and the defendant
excepted.

By the Act of 1847, five. Code. chap. 101, s=ction 24, it is
enacted, that when the proprietor of lands digs a ditch or canal
across a public road, it shall be the duty of said owner or pro-
prietor to build a bridge over the eanal thus dug and to keep
the same in repair.

It was also proved that the proprietor of the swamp a2bove

*. £

¥
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the canal was still living and the owner of the swamp above,
This can make no difference as this duty clearly would devolve
upon the subsequent owner.,

When this road was made a public road we are not informed :
it might have been early in the settlement of the country.

‘We think the testimony offered, and rejected by His Honor,
tended to prove that it was the duty of the owner of theswamp
above and who cut this canal, not only to build this bridge,
but likewise to keep said bridge in repair, and that the law
thad not devolved this duty upon the overseer.

There was, therefore, error in rejecting this evidence. Let
this be certified.

Prr Curiam. Venire de nevo.

H.J. McNEILL and JOHN McNEILL »s, FLORA RIDDLE.

1. When one in possession of a tract of land, conveys the same in trust for the
payment of debts, and afterwards the said land is sold at execution sale, and
bought for the benefit of the bargainor's wife, and the said bargainor remains
in possessien during his life time, and the wife continues the same to the
bringing of an action of ejectment; Held, that such possession is not adverse
to the trustee, nor to the purchaser at the sale under said deed of trust.

2. Wherea dced of trust is made to secure certain specified debts, one of which
is tainted with nsury, and a purchaser buys at the trustee’s sale, for valuable
counsideration,and without notice of the illegality of the consideration of the
said debt; Held that his title is not affected thereby.

{f a deed contains a declaration of trust in favor of several creditors, and one
of the debts secured is feigned or usurious, and there be no combination be-
tween the creditors, to whom the true debts are due, and the grantor or per-
son for whose benefit the feigned debt is inserted, there can be no reason why
the declaration of trust in favor of the true debts may not stand, and the feign-
ed debt be treated as a nullity.

o

Shober v. Hauser, 4 D. & B. 91. Brannock v. Brarnock. 10 Irz. 428, eited and
commented on by Boyden, J.



JANUARY TERM 187s. 291

H. J. and JouEN McNEILL ¢». FLora RIDDLE.

This was an action of ejectment, tried before Buxton, J., at
Fall Term 1871, of Moore Superior Court.

The declaration in ejectment was served on James Riddle,
(the husband of the defendant) who was in possession, Aug.
6th, 1861.

At Fall Term 1861, vne Tyson was by leave of the Court
permitted to come in and defend as landlord of Riddle.

At Fall Term 1870, by consent of plaintiff and by leave of
the Court, Flora Riddle came into Court, and was made party
defendant in the place of Tyson.

James Riddle, husband of the defendant, did not cnter an
appearance to the action.

The lessors of the plaintiff claimed title under James Rid-
dle, who executed a deed in trust, dated 18th December, 1858,
for the Iand upon which he was living, to James Cole, trustee,
to secure certain debts mentioned in the trust; this deed cov-
ered the whole tract owned and occupied by James Riddle.

In February, 1861, the trustee offered the land for sale in
two pieces or parcels; one of the parcels was bid off by Joseph
Monger, who complied with the terms of the sale; the other
piece was bid off by a person who failed fo comply with the
terms of the sale, and there was a resale of this last piece on
the 9th day of May, 1861, at which sale one McNeill became
the last and highest bidder for $250; at his request the deed
was made to the lessors of the plaintiff. James Riddle contin-
ued. in possession until his death in 1862.

The defendant’s title is as follows: on the 3rd day of Jan-
uary, 1861, W. D. Tyson obtained a justice’s judgment against
James Riddle for $100: on the 22d of January, 1871, he had
an execution levied on the whole of the tract of land upon
which Riddle was living : the levy was returned to the County
Court, and at Jauuary Term 1871, an order was made affirm-
ing the justice’s judgment, &c.; a venire was issuéd, and the
Iand was sold at April Term 1861, and purchased for the
benefit of the defendant, who obtained a sheriff’s deed, dated
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April 26th, 1864, covering all the land which her husband,
James Riddle, had conveyed in trust to Cole.

The defendant resided with her husband on the land, and
continued in poszession up to the bringing of this action.

It was proved by the Sheriff’ that when he sold the land in
1861, it was bid off by one Dowd for W. D. Tyson, and that
at the request of Tyson, he made the deed to the defendant.

He further stated, that at the second sale by the trustee, in
May, 1861, the sale was forbidden by Dowd for Tyson. Upon
this evidence the defendant moved to non-suit, upon the ground
that the defendant was in possession at the time of the sale to
the lessors of the plaintiff, and at the date of their deed, May
9th, 1861, from Cole, the trustee.

ITis Honor refused to non-suit and defendant excepted.

Defendant introduced several witnesses for the purpose of
showing that one ot the notes secured in the trust, was feign-
ed and usurions, to-wit: a note given to one Seawell, an offi-
cer who had execntions in his hand against Riddle, and also
evidence tending to show that the trostee knew of the illegal
consideration of this note. There were other debts named in
the trust, which were not tainted in any way.

The detendant asked His Ifonor to charge the jury, that if
the note given to Seawell was illegal and usurious, it vitiated
the deed, and rendercd it void against creditors. Ilis Honor
declined so to charge, but told the jury, that while the
agreemeni between Riddle and Seawell was highly improper,
Seawell being a public officer. yet if'the lessors of the plaintifi
were bona fide purchasers for valuable consideration, and
bought without notice of the illegality of the note to Seawell,
or of any unlawful agreement between the officer Seawell,
and Riddle, then although that agreement was unlawful and
known to the trustee, yet plaintiffs acquired a good title by
their purchase.

His Honor also refused to charge ¢ that if the defendant
was in adverse possession of the land at the time the lessors
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of the plaintiff took their deed, plaintiffs could not recover,”
deeming that principle inapplicable to the case. The other
faets of the case are set out in the opinion of the Court.

No Counsel {for the plaintifls,
D& T C. Fuller for the defendant.

Bovoex, J.  In this case two cbjections are made to the re-
covery of the plaintiffs.

1. That the deed of the plaintils made by the trastee Cole,
was made while the wife of the bargainor in the deed of trust
was in actual possession, claiming adversely fo all the world.

The bargainor in the decd of trust continued in possession
of the land until his death, after the commencement of this
action, and this raises the guestion, whether the possession of
a bargainor in a deed of trust or that of his widow, after his
death, as against the trustee or the purchaser at a sale under
the trust, can be set up asadverse, and thereby defeat the ope-
ration of the deed, made by the trustee to the purchaser. As
to its being the general rule, that such possession is not to be
decmed adverse, is too well settied to require the citation of
authorities. Butin this case it is said, that as the wife before
the death of her husband Lad bid oft the land in controversy,
under a sale by the sherifl, and taken a deed for the same, that
this rendered his possession adverse without ever having snr-
rendered the possession.

How could this purchase and possession be adverse to the
trustee or to the purchaser at his sale. No authority was
cited for such a position and we are aware of none.

2. But the main question in the case turned upon the validity
of the deed of trust, and it was urged with earnestness, that the
deed of trust was fraudulent and void, for the reason that one
of the debts mentioned in the trast, to wit: the bond for $300
to Seawell the constable, was usurious, for the reason that the
original debt for which this bond was given was but $225,
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and that $75 had been added to this debt under the following
circumstances ; to wit : the constable Seawell had in his hands
for collection, claims of different creditors of Riddle the bar-
gainor in the trust, and had obtained judgment thereon, and
had levied upon theland of Riddle, and that he agreed to re-
lease the said levies, and to include their claims in the deed
of trust with the other creditors of Riddle, by his agreeing to
give the constable $75, which sum was included in the bond
for $300. And that the bond for the §300 having been given
as above stated, was not only usurious but extortionate, and
that it rendered the deed of trust absolutely void, although
it was made to secure numerous other honest debts which had
no connection with the bond for $300, to the constable Seaweli,
and His Honor was asked so to instruet the jury, which instrue-
tion His HHonor declined to give, but stated to the jury, that it
the lessors of the plaintiff’ were bona fide purchasers for valuable
consideration, and bought without knowledge of the agree-
ment between Seawell and Riddle, then although that agree-
ment wag unlawful and was known to James N. Cole the
trustee, yet the lessors of the plaintiff, acquired a good title
by their purchase and deed. Rev. Code, ch. 50, sec. 5.

It is true that in the case of -Shober v. Hauser, 4 D. & B.
91, this Court did decide that the deed of trust being taint
ed with usury was absolutely void, and that no estate
passed thereby. DBut in that case there was but a single debt,
and consequently a deed made to a purchaser at a sale by
the trustee, would pass no title, even to a bona fide purchaser,
without notice. This decision was made in 1838. The Act
of 1842, Rev. Code, ch. 50, sec. 5, referred to by his Honor be:
low, changed the law as to purchasers without notice. Inthis
case the sale was without notice to the purchasers, the lessors
of the plaintiff, either of the alleged usury, or other unlawful
consideration. 1In the case of Branneck v. Brannock, 10 Tre.
428, decided in 1846, there were, as in our case, several debts
due to different persons, some of which were not tainted with
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usury, and which were in no wise connected with those that
were.

The present Chief Justice in delivering the opinion of the
Court in that case says : “ The operation of the deed was to
pass the legal estate, with a separate declaration of trust, for
each of the debts therein enumerated. There can be no rea-
son why the declaration of trust in reference to one debt, may
not stand, and a declaration of trust in reference to another be
held void. 8o if a deed contains a declaration of trust, in fa-
vor of several debts, one of which is feigned, and there be no
connection or combination between the creditors, to whom the
true debts are due, and the grantor or person for whose benefit
the feigned debt isinscrted, there can be noreason'why the dec-
laration of trust, in favor of the true debts may notstand, and
the feigned debt treated as nullity.,” In our case the trust
included all the creditors of the bargainor, including that for
which the land was sold by the sheriff and purchased by the
defendant.

So it will be seen that the case of Brannock v. Brannock
fully sanctionsthe charge of his Honor without reference to
the Act of 1849,

There igno error. This will be certified.

Prr Coriam Judgment affirmed.
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B. 8. ATKINSON, Guardian, »s. WILLIAM WHITEHEAD.

1. A Guardian or other trustec is bound only to use such care and diligence in
keeping the trust fund as a prudent man uses in keeping his own funds.

3. Where money was stolen from an iron safe, where it had been deposited by
a guardian as a trust fund, with his own money and valuable papers, and
the theft was not discovered for several days, and pursuit was made for the
thief in a reasonable time ; Held, that the guardian in such case was not guilty
of negligence.

This was a petition filed by the plaintiff’ as guardian, against
the defendant as former gunardian of one Atkinson, asking for
an aceonnt, &e.

The matter was referred to E. A. Dancy, to take and state
the acconnt of the defendant, as former guardian. A report
was made and exceptions filed. The case comés to this Court
upon the exceptions to the report. The referee allowed the
defendant credit for the sum of §1,177.88, upon the following
state of facts: Defendant had in his possession §1000 in cash
which he held as guardian. He deposited the said sum of
$1000 in an iron safe, which was locked and the key kept in a
drawer which was locked and the key of the drawer was kept
by his wife. Defendant had other large sums of money in the
safe, viz: $1700 belonging to him as administrator, his own
money, and five or six hundred dollars in specie belonging to
his wife. State and railroad bonds, belonging to him as ad-
ministrator, were also in the safe. On the 15th of April, de-
fendant and his wife left home, and were absent some few
hours, leaving the house in the care of a servant—Nelson
Clark. On the next day, this servant drove defendant’s wife
to a point in the neighborhood a few miles distant, where they
were to spend the night, and on the succeeding day were to go
Tarboro. Unexpectedly, defendant’s wife returned home on
that day, and without the servant. The servant was reported
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as missing. Defendant said to his wife, “Nelson Clark is a
scoundrel, and I believe he has done something wrong; zive
me the safe key and let us examine it.” Ilis wife laughed at
the idea, and remarked that “the safe key was in her drawer,
and he conld not get it.”

The safe was not examined until the 27th day of April,
when the defendant, in Jooking for some papers, discovered
that the money belonging to his ward, and to himself as ad-
ministrator, was gone. The bonds and specie were not taken.
Defendant remonstrated with his wife, and told her he had sus-
pected the servant Clark, and if she had given him the keys,
the robbery would have been discovered sooner, and thie money
secured ; that he was confident Clark had taken it. Upon
consultation with other persons, defendant went in pursnit of
Clark, who had been gone eleven days; he went to Richmond
and Danville, advertised in the newspapers, offered a reward
of §200, and a certain per contum of the money stolen.  No dis-
covery was made.

Plaintiff excepted to this item in the report: “That the de-
{endant is allowed $1,177.88, the amount of money and inter-
est alleeed by him to have been stolen.” The exception was
overruled by His Honor W. A. Moore, at the Fall Term of
Pitt Superior Court.

Other testimony was taken by the referee, but as the discus-
sion before the Court was confined to the deposition of the de-
fendant, in which the above facts are stated, it is unnecessary
to state more.

Warren & Carier and Phillips & HMerrimon for plaintiff,
Batile & Sons for defendant.

Rrapg, J. A guardian or other trustee is bound only to nse
such eare and diligence in keeping the fund, as a prudent man
uscs in keeping his own funds-  And it seems that in this case
the fund was so kept up te the time when it was stolen.
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The point mainly relied on by the plaintiff was that the de-
fendant did not use due care and diligence in discovering the
theft and pursuing the thief. But the defendant had no rea-
son to suppose the money was stolen until he opened his safe
and missed it. And then within a reasonable time, he pursued
the supposed thief, but failed to find him ; and, indeed, it is
mere conjecture who the thief was. But suppose he had
caught the supposed thief, or the real thiet, sooner or later, the
probability that he would have recovered the money is remote.

We agree with His Honor, that there was no negligence.

Per Curiam. Judgment aflirmed.

STATE »vs. COLUMBUS ADAIR and others.

1. The 12th section of Article 4 of the Constitution, which provides “the State
shall be divided into twelve districts, for each of which a Judge shall be
chosen, who shall hold a Courtin each county, at least twice in each year, to
continue for two weeks,” does not by express words, or necessary implication
restrict the Legislature from passing an Act anthorizing a Judge under certain
circumstances to continue a Court longer than two weeks.

>

2. Therefore, sec. 397, C. C. P., which authorizes a Judge, “in case the term of
a Court shall expire while a trial for felony, &e., is in progress, to continue the
same as long as may be necessary for the purposes of the case, is notuncon-
stitutional,

3. Where a witness in a case of homicide stated to another person that she had
received several severe wounds, and believed she would die, and desired a
a neighbor to be sent for; that she wanted to * tell all about it, and who did
it,” Hela that such statements were competent as confirmatory testiniony, and
and the fact that the witness said she would die, would furnish ro ground for
their exclusion.

4. Itis competent for a magistrate tostate what a witness swore before him in
regard to the homicide, although ke afterwards committed the statement to
writing. Such statement could only be referred to, to refresh his memory,
and was properly treated as a memorandum.
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5. Where one of the prisoners in this case was present and heard a conversa~
tion between the magistrate and his (prisoner’s) father, and saw the confusion
of the father when a certain statement was made in regard to the princfpal
State’s witnees, Held, that this fact was admissible as confirmatory testimony.

6. After jurors are sworn, but before they are empanelied, it is competent for
the Conrt to allow a-challenge for cause.

This was an indictment tor the murder of W, H. Stead-
man alias Lee, tried before Cloud, Judge, at Fall Term 1871
of Henderson Superior Court :

Polly Weston, the principal witness on the part ot the State,
swore that she was the wife of one Silas Weston, that she had
four children, the deceased William Herbert Steadman aléas
Lee, being one of them. That she lived with her husband
and these children, in Rutherford county, N. C. That on the
the night of the 26th of April last, about one hour in the
night, she and three children had risen from the supper-table,
leaving Silas Weston, her husband, at the table feeding the
baby. She heard the growl of a dog in the yard, and went
to a crack in the end of the cabin in which they lived, to see
what had disturbed the dog.  On putting her face to the erack
she was fired on, the powder burning her eye, and she stag-
gered back, exclaiming “I’m killed. God have mercy on me!”
The door was then burst open, and Govan Adair, one of the
prisoners, as he entered the house, fired on her husband while
while he was seated at the table, and again as he retreated to
the other end of the house. Govan Adair and Martin Bay-
nard, another one of the prisoners, then seized her hus-
band, dragged him down and cut his throat. As Columbus
Adair, the other prisoner, came into the house, he fired on
David and Theodosia, two of the children, and then shot the
deceased. The two first named children were killed instantly.
The deceased breathed twice, with a gurgling sound, and ex-
claming, “they have killed me!” While the shooting and
cutting her hugband’s throat was going on, witness attempted
to get under the bed. Govan Adair and Martin Baynard
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dragged her out, and Govan Adair attempted to shoot her, but
his pistol did not fire. He and Baynard then gave her seven
severe wounds, leaving her, as they had supposed, dead ; they
then attempted to cut her infant’s throat, set the bedding on
fire, and fled from the house. She lay upon the floor, nntil the
flames began to burn her hair, when, finding her infant still
alive, she took it and placed it outside the house, returned,
and dragged out Theodosia, whom she left lying just outside
the burning fhounse, dead, being unable to carry her further
on account of a wound in her arm and shoulder. She wade
her escape to a Mrs, Williams’ honse, abont a mile from the
scene of the murder. She gave to Mrs. Williams and her
husband, substantially the above account of the murder of her
family, and related it to others whom she saw that night and
next day, pretty much in the same way.

The next morning the house was found in ashes, and the re-
mains of three human bedies, corresponding in size to Silas
Weston and the children, were found on the site of the burnt
Louse, and the child Theodosia was found dead with a bullet
hole through her breast, and her body burnt and Jying where
the witness Polly Weston said she had left it, when she escaped
from the flames the night before.

In the examination of Polly Weston, defendant insisted that
in her narrative she should be confined to the statement of
facts connected with the killing of Wm I. Steadman, and
not be allowed to detail the particulars of the other homieides.
“This objection was overraled by the Court.

Mrs. Williams was examined by the State to prove what
Polly Weston had said to her. when she came to her house, on
the night of the alleged homicide. She stated, “That Polly
asked me to send for Mrs. Morgan, who lived a short distance
from witness, that she wanted to tell her all about it, and who
did it, before she died, as she expected and believed she would
die.” Objection was made to declarations of Polly Weston,
that “ she would die, cr exypected to die,” from the injuries
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which ehe had received. The Solicitor insisted that it was
proper as confirmatory of Polly Weston’s testimony, the de-
fendant’s counsgel having impeached her testimony in the cross
examination, &e., and she was farther impeached in the course
of the trial. This testimony was admitted by the Court.

Hanes, a magistrate, was examined to show what statement
Polly Weston had made to him on the next morning after the
trial. He said that he swore Polly but did not then take down
her statement; but alterwards, on the same day, wrote it
down. Ile was proceeding to tell what she had said, on oath,
about the murder.  This was objected to, but admitted by the
Court. The written statement was not offered, nor its loss ac-
counted for.

It was also in evidence, that when Hanes, the magistrate,
went with a posse to the house of Henderson Adair, (father of
two of the defendants,) the next morning after the homicide,
to arrest the defendants, that on being asked the question,
“ Where was Baynard last night ?” #nd in such a manner as
to charge him with participation in the lomicides, Govan
Adair denied all knowledge of Baynard’s whereabouts the night
hefore, and repelled the charge that he hiad any agency in, or
kunowledge of the murder.

he State then offered to prove as a circunstance against
Govan Adair, that Ilanes, nnd Ilenderson (the father) were
talking in the presence and hearing of Govan, and that ITanes
told Henderson that Polly Weston had wade affidavit before
Fim, who had - committed the homicide.  And immediately
thereupon, Jenderson Adair exclaimed, “Is she not dead?
Did ever I hear the like ¥ This was cbjected to, but admit-
ted by the Court. The State then asked witness what was
ITenderson’s manner when he made the exclamation,  Is she
not dead #” - This was objected to, but admitted by the Court.
Witness stated that Henderson looked coutused.

fter twelve jurors were tendered and accepted by the pris-
oners and sworn, but before they were empanelled, the Court
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was informed, that one of the jurors was related by affinity to
two of the prisoners, which appeared upon inguiry to be so,
but this fact was not known to the counsel on either side, or
to the Court when the juror was sworn. This juror was dis-
charged, to whieh prisoners’ counsel excepted. Another was
tendered whom the prisoners took.

The jury were empannelled on Tuesday of the second week
of the term, and on Saturday afternoon the case was submitted
to them, and they retired to make up their verdict, and not
being able to agree, the Judge on Saturday night, shortly be-
tore 12 o’clock, continued the Court, by adjournment, until
Monday, and on Monday, the jury being still unable to agree
the Court was continuned until Tuesday, and from Tuesday
until Wednesday, when they returned a verdict of guilty, ac-
cording to the charge in the bill of indictment.

There was & motion for a new trial. Motion overruled.
Judgment of death was pronounced by the Court, from which
defendants appealed.

In this Court there was a motion for arrest of judgment.

Attorney General and Coleman for the State.
M. Erwin for defendants.

Prarson,