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P R E F A C E .  

The duty of reporting the decisions of tlie Supreme Court 
was devolved upon me during the last session of the General 
Assembly. I came to the discharge of this duty  without 
previous experience, more especially in the rnyste~y of proof- 
reading. Knowing the  anxiety of the profession tci obtain 
the decisions at an early day, I obtained assistance in  prepar- 
ing  the cases and i n  the  proof-reading. 

A s  t i e  proof came ont after tlie Spring C o n r t ~  were opened, 
much of i t  was done amidst professional engagements, and, 
as could have hardly happened otherwise, many typographical 
errors will be fonnd. Tlle reader will readily eorrect the 
most of them which rtre collated in tlie ewata. A few of irn- 
portance will be found corrected by inserted dips. The cases 
of 8hield.s v. Stumps, Emory v. I;yon, ,lrelson v. I3~ignann., 
and Summers v. A d r e d ,  were ordered not to bt: reported. 

To  avoid delay in  obtaining necessary plates for diagrams, 
the cases of T e s t  v. Shuw, from Harnett, and Osbomc v. John- 

A W L ,  from Wilkes, involving questions oi boundar.~ were held 
over to  be reported in the nest  number. Owing to the nnnsual 
number of eases reported, (one liundred aud sixty-three,') and 
the appendix, c'c., I thousilt i t  advisable to let this t~uniber 
form a volume. The  index will be f~\ilntl to 1,c i e r j  copious 
and tllough apparet~tly voluminous, yet, I think, will meet the  
approval of the profession. I have restored tho tabli~ ot' vnscs 
cited, as found ill 63rd and 64th X. C. Eepcrte. 

43onscious of the imperfection of this in!. fi:.,t cfi;rt, 1 ask 
the indulgence of the profession, lioping that i.1 tile fntnre, 
prrors will be entirclv avoided. 

Tm~,Lm 11. SHIW, 
-ltLo?wcy- Gerztwcr!. 
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CASES A T  LAW,  
ARGUED AND DETERMINED I N  TEE 

AT' RALEIGH. 

Ll$,kNUA4Ry TERM 1872. 

MARTHA KANE, us. EDWARD GRAHAM HAYROC9D. 

Er the mutter of E D W A R D  GKAHABL HAYWOOD, AX ATTORXBT xso. 
COUKSELLOX OF THIG COURT, t2 pa&. 

1. An answer to a rule on an attorney of the Court to  show cause why, under 
pain of contempt, he should not pay into the Court a sum of money received 
by him for a client, which admits the receipt and non-payment, but  denies any 
application of i t  to his own use; which avers itsloss, but in consequence of long 
continued drunkenness, respondent could not tell how ; suggesting as asuppo- 
sition, that respondent had burnt it or put it away in some secret place to pre- 
vent his destruction of i t ;  and avowing an inability to find it after diligent 
search, hdd, to  be inmfticient, and to authorize a further rnleon respondent to ,  
pay the money into Court, or show cause why he should not be attached. 

2. But a return to  such second rule, which avows, that after making every 
effort to comply with the rule, it ie out of respondent'e power to do so; 
that he is wholly insolvent, has nothing wherewith to supporthimself and fam- 
ily ; coa!d obtain no aid from his friends and relations, and has no credit; and 
that in failing to  perform the order, he intended no contempt of thecourt ,  and 
deeply regretted his inability to do justice to his client, held, to be snmcient, 
and entitled the respondent to be relieved fromarrest and imprisonment, be- 
cause the Court was satisfied that it was not in his power to pay the money 
into Uonrt. 

S. I f  n party is ordered to execnte a teed aud refuses to  do it, he will be kept  
in jail nntil he does, for that in a thing which he can do. So, if an attorney, by 
false representations, procures his client for an icadeqnate consideration, to, 
assign tile cause of action, hewill be imprisoned nntil hashall execute a release 
and reses ipment ;  but when a man is ordered to  pay money into Court, and, 
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swears that l t ter  ever) effort, i t  is out of his power to pay any part of it, (in the 
absence of any suggestion to  the contrary,) that ie an end of the proceeding ; 
for the Court will not require an impossibility, or imprison a man perpetuslly 
for a debt, he having purged himself of the contempt. 

4. In  such a case, on a rule against the attorney to show cause why his name 
should r o l  be strickeu from the roll, thisCourt, prior to  the Act of the General 
Assembly, ratified April 4th, 1871, poseesaed the power to make snch rule ab- 
~ o l u t e ,  and would have felt i t  their duty to have taken that courae. 

5. By tl:e proper construction of that Act, this Court is shorn of its power to  
disrobe an attorney, except in the single instance, where he bas been ir~dicted 
for some criminal offence, showing him to be unRt to be trusted in the dis- 
charge of the duties of his profession, and upou snch indictment has either 
beeu convicted or pleaded guilty. 

C. The Act of 1871 fails to provide acy power to be used it1 the stead of the 
former power of the Court, and so is a disabling and not au enabling statute. 

7. The words "convicted or iu open Court, confessed himself guilty of some 
criminal offence," used in this Act, have acquired a technical meaning, and 
must be construed to convey the  idea that the party has been convicted by a 
jurj. or has in open Court, when charged upon an indictment declined to take 
isane by the plea of not guilty, and confessed himself guilty. 

8. The admisrione of an attorney made in an answer to s rule toshon  cause why 
be should not be attached for contempt in failing to pay money into Court, 
which he wrongfully withholds, is not such a " confession in open Court," as 
1s contemplated by the Act. 

9. Such admission cannot be considered technically as a confession, because i t  
i r  not  voluntary as when one ie charged on indictment, and confeases his 
guilt in open Court, but  the respondent was compellable under heavy pains 
.and penalties, to  answer under oath. 

11). To allow hia answer to be uled as a confession to establish guilt, would be 
objectionable M s mean to  compel him to eviminate himrlf on oath, and for such 
an inquisitorial proceeding there ia no precedent in the Courts of m y  constry 
which enjoys the rights gsaranteed by M A Q ~ A  CHARTA. 

1:. The wromgfnl retention of a client'r none) by m attorney, was, before the 
pwsage of the late Act, not r direct, but a cmotruetive contempt, made ao by 
the common law, to enable the Conrt t e  purge the BAR of unworthy  member^. 
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12. Whether this Court posaeeae8 the power to punish under the circnmstancer, 
by virtue of  section 2, chapter 177, Acts ot 1868-'69, for mirbebavior as an 
vttorncy in his offlcial character under paragraph 8, aoction 1, discussed, but 
no definite conclnsion arrived at. 

13. But, if i t  were clear that this Court has full power to  p u n i ~ b ,  Ity fine and 
imprinonmont, for s constructive sonscqa~ntial contempt, i t  might be questioned 
whether thir Court, which was not created for the punishment of criminal 
offencer, ehauld, on mere motion, inflict ench punishment, while the proceeding 
to disbar is suspended to await lurther preliminary steps, should any be 
taken, ~n the Superior Court. 

14. Fine and imprisonment is not  tbo app~oprlate remedy to  be applied to an 
attorney, who, by reason ot moral Eeiinquency or other ceuse, bas shown 
himcelf to be an unworthy member of the prolession. 

The cases of rzpnvte Schenck, 65, N. C. Rep., 253,; ezpavle Moors, 83, N. C. Rep., 
897, and czparte Biggx, 64, N. (!. Rep., 802, cited and approved. 

These were rules heard and determined tit January Term 
1872, of this Court, and as the rule in the matter of E. G. 
Haywood grow out of the preceding one, in Kane us. Hay- 
wood, it is deemed proper to report the cases together. 

I t  appearing, to the satisfaction of the Court, from the report 
of the clerk, that EDWARD GRAHAM HAYWO~D, one of the 
attorneys of the Conrt, had, as attorney for Mrs. Martha Kane, 
received the sum of $4,496.22, and from the a0idavit of Mrs. 
Iiane, that he ha$ after repeated solicitations, failed to account 
for and png the same over to her: 

On motion of Moore & Gatling and Yhillips & Xer~imon,  
attorneys for Mrs. Xane, a rule was granted in the first named 
case on Col. Haywood to pay the said balance of $4,496.22 
into Court, 

This rule was made returnable on the 4th day of January, 
1872. 

A t  the ]neturn of this rule, Col. Hngwood filed in Court 
the following answer thereto : 
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In the matter of MARTHA KANE. 

The respondent answering the rule herein, for answer there- 
unto, says : 

That sometime ahout the close of the year 1867, or the be- 
ginning of the year 1868, Mrs. Martha Kane called on this 
affiant, a t  his law office iu the city of Raleigh, and repre~ented 
to him, that she was one of the heirs at law and next of kin 
to John Kane, deceased-was poor and helpless, resided in 
Ireland, and desired this affiant to act tbr her in obtaining 
posseasion and reducing to money her share of the said John 
Kane's real estate and personal property, and upon hearing her 
stateulent and queftioning her, this affiant thought it probable 
that her statements w-ere true and that she had lepal rights, 
and undertook to investigate the rights further. Upon further 
investigation t h i ~  a s a n t  became satisfied that she had legal 
rights, and about the month of March, 1868, she having confessed 
her inability to pay this afiant a retaining fee, he took froni 
herfielf and her husband, Tl~ornas Kane, the power of attorney, 
bearing date February tith, 1868, and herewith filed, wilereby 
he, this affiant, became the agent and attorney in law and fact 
of the said Martha and Thomas, to receive the said Martha's 
share of the real arid personal estate of John Kane, deceased, 
reduce the same to possession and account with them for 
three fourth's the value thereof, with powers also to supply 
such attorneys under him as he should see fit to conduct such 
business, and npun the receipt of this power of attorney, this 
affiant agreed to become, and did become, such agent and attor- 
ney in law and fact of the eaid Martha and Thomas, as is 
therein set forth and described. 

This affiant avers that all moneys, property and estate, real 
and personal, which has come into his possession or under his 
control, for and in behalf of the said Martha and Thomas, 
have so come into his possession and under his control, in and 
by virtue of said instrument. 
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After collecting evidence of the marriage of said Martha 
and Thomas, of the naturalization of the said Thomas, arid 
taking numeroue ezparte depositions to ascertain tho genealogy 
of the K a r ~ e  family, and to find out wlio were the next of kin 
and heirs at law of John Kane, deceased, and to identify the 
said Thornas Kano with the Tl~omas Kane,'whose naturalization 
we mere prepared to prove, which evidence had to be collected 
in Ireland, New York State, New Jersey and elsewhere, the 
collection of which consumed some eight or ten months and 
required a very extensive, laborious and volnminous correg- 
poridence, and to aid in which the said Martha, a t  the mgges- 
tion of this aftiant had retained and used the services of 
Moody B. Smith, Esq., counsellor and attorney at law, resi- 
dent in New York City, this affiant supposed lie would have 
been able to assert tlm said Martha and Thomas' rights, and 
to obtain possession of the money, property, and estate to 
which they were entitled, witliont suit, bnt the administrators 
of John Kane insisted that they liad exhausted his personal 
estate in the payment of debts, except as much thereof as liad 
1)een lost by the recent civil war or had perished or been de- 
stroyed by other inevitable accidents, and the persons in the 
possession of the real estate of whicli John liane, died seized 
and possessed, and which consisted of town lots in the city of 
Raleigh, and an undivided moiety of a plantation near Raleiqh, 
in Wake county, refused to acknowledge the said Martha's 
rights. 

The per3on~, who by tlieir tenants under them, were in pos- 
session of the town lots in tlle city of ltaleigh, claiming them 
as their onm, were two infants, by nttrnc Francis Patrick Mc- 
Cartliey and Isabella McCartliey, and t l ~ a  mother of the said 
infants, by name Mary McCarthey, wifeot Dennis McCartlrcy, 
claimed the same ; also, asserting that she was a sister and heir 
at law of John Kane, deceased! and thong11 born in Ireland 
and married to an  Irishman, her husband liad been naturalized 
after tlieir intermarriage and before the death of' the said J o h n  
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Kane. The undivided moiety of John Kane, deceased, in the 
 fores said plantsation near Raleigh, had been sold under a license 
vbtair~ed from the Court of Pleas and Quarter Sessions of 
Wake connty, by the adliii~iistrators of John ICane, deceased, 
on a petition filed by them against Francis, Patrick and 
Isabella McCarthey, as the sole heirs at law of John Kane, de- 
ceased, for assets to pay debts and the said moiety was in the 
possession of the purd~aset. at  said sales. 

About the ti~onthofOctober, 1868, thisatliant, without further 
consultation with the said Martha and Thomas, arid clailniug 
the right so to do under the aforesaid power of attorney, insti- 
tuted a civil action, in the Superior Court of Wake county, in 
the name of the said Thomas and Martha Kane as plaintiffs, 
against the said Patrick cY: Isabella McCarthey, infaats, and 
Dennis McCarthey and Mary, his wife, as defendants, to recover 
possession of the said Martha'8 share of the aforesaid town lots 
ian the city of Raleigh, and to effect a dividion of the satne 
among the parties entitled thereto, according to their respect- 
ive rights wl~icli said action was eventually carried by appeal 
into this Court, where at January Term 1369, i t  was held that 
the said Martha, as one of tile heirs a t  law of John Kane, de- 
ceased, was entitled to tin nndivided moiety, of and in said 
town lots, and the said Mary McCarthy was entitled to the 
other undivided moiety, and by consent of the parties inter- 
ested therein, i t  was adjudged that the sitid lots Sllo~ld be sold 
by the Clerk of the Supreme Court, and the proceeds equally 
divided between the said Martha Kane and Mary McCnrthey, 
which sale was accordingly made, as directed, by the said clerk. 
The Court further decreed that the defendants, Francis, Patrick 
and Isabella McCarthey, ehould account for the rents arid profits 
of said tow11 lots which they had received sirice about the year 
1866, arid by an arrangement entered into, between, this affiant 
and the counsel for the defendants, the amount of said rents was 
ascertained by consent, and the rents and profits and proceeds 
of sale of town lots were carried into one conltnon account 
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and f i~nd,  and the respective rights of the parties in said fund 
were ascertained by consent-the share of the mid Mary Me- 
Carthey being charged with the tlroonnt of rents and profits, 
which had been received and consumed by her children, Francis, 
Patrick and Isabella, all which will more fnlly and at large 
appear by reference to the proceedings in said action, now on 
file in this Court, and here referred to, for greater certainty. 

Of this joint fund, consisting of the rents and profits and' 
the proceeds of the sale of the said town lots, this affiant received 
i n  the aggregate, $9,902 30 in various payments, made from 
time to time, between the 2nd of April, 1869, and the 18th of 
March, 1870, by the Clerk of the Supreme Court to this affiant; 
as representative of the said Martha and Thomas.Kane, under 
and by virtue of the power of attorney aforesaid, which this 
afliant exhibited to the said clerk when he first began to draw the 
said fund, and left with said clerk it memorandum of the 
volumes and page of the boqk in the office of Register of Deeds 
in said c011nty of Wake, wlierein said power of attorney was 
registered : of this aggregate sum of $9,902.30, so received by 
this affiant as aforesaid, from the Clerk of the Supreme Conrt, 
about $2,543.95 was paid to this defendant in ossh, and about, 
$7,358.32 in well secured notes of individuals, which had bee11 
giver) to said clerk for the purchase rnoney of said town lots, 
and were transferred by h i n ~  to this affiant, which said notes this 
affiant collected and reduced to money, by virtue of his author- 
ity under tlie said power of attorney, and this affiant has never 
received m y  other money for the said Thomas and Martha 
Kane, or either of them, and he received this surn not because 
he was attorney of Record for the plaintiff in the aforemen- 
tioned act ions of Thomas Ii'ane, and wife Martha, plaintiffs, 
against Uennis McCarthey, and wife Mary and others, defend- 
ants, b r ~ t  rinder and by virtue of the power of attorney afore- 
said. 

Of this sum so received by this afiant, he held $2,475,573- 
as his own by the terms of tlie said power of attorney, and 
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was accountable to the relative, Martha Kane and her husband 
Thomas Iiane, for the retnaining three-fourths of said sum only. 

On account uf this remaining three-fourths he paid out the 
following accounts on behalf of the said Thomas and Martha, 
1869, May the 28th, on or about t h i ~  date, to J. II'. Bunting, 
Clerk of the Superior Court of Wake county for Court costs, 
$32.65. 

May the 31st. On or nhoot this date, he purchased 
from the State National Bank, of Raleigh, N. Cr, :b check on 
the Bank of the Republic, N. T'., (No. 3621) tbr s is  hundred 
dollars, which he translnitted to the said Martha Kanc, then 
i n  S e w  Torli, and fbr which this afiarit paid $601.50. 

Ju ly  the TBrll, 1870. Or1 or :~l)out this date lie paid to Judge 
JVilrren, Moody B. Sntitil'a draft on him, this atfiant, for ser- 
t i c a r s  rendered to tile said Mart118 Kane by the said Smith, a* 
iler counsel i n  New york, and which the said Martha had 
;ig~ced should be paid out of her fund wheri collected by this 
:li!;aut--amount $1,000. 

August 29tIi. On or about this date, he paid the joint draft 
of' the said Tl~omns and Martha Kanc on him for $1,000. 

September 24th. On or about this date, he paid R similar 
draft on him for $1,000. 811 these ~ m o n n t s  were paid in cash, 
and this a e a n t  files herewith his ronchers for said disburse- 
ments. 

Since the said Martha hits been in the L-nited States, during 
her present visit to this country, and according to this afiant';; 
recollection, solneti~ne during the last of the Snrnrner or the 
first of the  Autumn of the yea]. 1871, she has drawn drafts 
upon this afiant to tbe arnonnt of $2,000, in two drafts of 
$1,000 each, in favor of some banking h o u ~ e  in the city of 
Newark, X. J., the name of which this aftiant cannot now re- 
call, which clraits this aftinnt l ~ a s  accepted on account of the 
fund received under said power of' attorney, and wliich he 
believes are now ontstanding iu the hands of said bmking 
house. This affiant objected to awepting said drafts, becanw 
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they were not sig~:ed by Thomas Kane, the husband of said 
Martha, as well as herself, and the said Martha had no evi- 
dence of his authority to produce, to justify said drsfta, but lie 
finally consented to accept the same; this affiant cannot state 
with certainty tlie dates when said acceptances fell due ;  one of 
tllern he thinks fell due in October, and the other in Novem- 
ber, last past, atid this afliant admits that he f'ailed to prty the 
said acceptances at  uiaturity, only becanse of the failure to re- 
ceive funds which he had expected to have in hand in apt time 
for that purpose, but lle has been informed by the said Martha, 
since her arrival in this city in November, last past, that she 
has raised money on said acceptances, and that they arc now 
outstanding in the hands of the aforesaid banking house, in 
Newark, as a secnrity for money on said acceptances, and that  
they are now outstanding in the hands of the aforesaid bank- 
ing house in Rewark, as a security for money advanced to her. 

This af8ant has already mentioned tlie undivided moiety of 
a small plantatim in Wake county, neav the city of Raleigh, 
of which John Tiane, died, seized and possessed, and which 
had been sold by the administrators of said John for assets, 
before the said Martha liane's riglit as one of his heirs at  law 
Ivas established. After the decisions of the af'orenientioned. 
actions of Kane and wife, 2'5. McOartlly and wife, and others, in 
the Gnpretne Court, this affiant sul-weeded i n  obtaining a aur- 
render of possession of said r e d  estate from the l~urcliaser 
thereof, and in setting aside the sale wliich l i d  been made 01 

said undivided moiety, the said Martha Kane's s l ~ a ~ e  of said 
~iioiety still remains in specle wcl lias never been di~posed of 
b,y this af8aut under his aforesaid powers of attorney, and thie 
afiant cannot say certainly wliat is its value, but according to 
the best of this affiant's recollection, when the n-hole of said 
moiety was sold as aforesaid for assets, it brooght aboht $2,800 
or 83,000 on said sale, and this afiant insists that in any. set- 
tlement he may have with the said Tilomas and Mart l~a Kane, 
he is entitled to a credit of one-fourth ot the value of tlie said 



Martha Kane's interest in said plantation near Italeigh, ac- 
cording to the tern18 of the aforesaid power of attorney. 

This &ant further says, t l ~ a t  the said J o l ~ n  Kane, died, about 
May of the pear 1863, and after his death, as this affiant has 
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beeu informed and believes, i t  was supposed for a time, that 
he left no heirs at law who could inherit his real estate in 
North Carolina, and the same was taken into the possession of 
the Trustees of the University of North Carolina as having 
escheated, and the said public corporation received the rents 
and profits of said real estate, for three or four years, and is 
liable to account to the said Martha Kane for one-half the 
value of said rents, &c., for the said three or four years. The 
value of this claim, which is admitted, has never been ascer- 
tained, the &aid corporation not yet having been in a condition 
to discharge the same, but this affiant insists that in any set- 
tlement, iie may have with the said Thomas and Martha Kane, 
he is entitled to a credit of one-fourth of the value of said 
claims according to the terms of his aforesaid power of attor- 
ney. 

This afliar~t further says, that he  has been informed and be- 
lieves, that the said John Kane, was at the time of his decease, 
possessed of a very considerable personal property, consisting 
of slaves, household ; ~ n d  kitchen filrniture, bar fixtures, and 
the ~~eccssary furniture for carrying on an eating-home, some 
old fa~nilp plate farming utensils, gold and silver coin, which 
!ic had stored away before and during the first part of the late 
civil war, and bonds, notes, acconnts due him. That the s ~ m c ,  
upon his dccease, went into the possession and under the cow 
trol of 11is administrator, to wit: Patrick Donnagliey and 
rJ{~hli Wll~tcI:tw, and that they havc eloigned and wasted the 
salne ; t l ~a t  afier extended search, this afiant 118s failed to iind 
thc ad~i~inistration bond, filed by said administrators, in the 
Court ot I'leas and Quarter sessions of Wake county-rnanj 
of the 1)apers in the ofice of the Clerk ot Wake county Court 
having heen misplaced and destroyed, about the time w11e11 the 
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city of Raleigh was ocwpied by the U. S. army, in  the 
Spring ot 1865. That the minutes of Wake County Court 
were so ill kept in 1863, and the entry therein of the names 
of the sureties on the said administration bond, is so much de- 
faced arid so imperfect, that this affiant has not been yill ing 
to rely upon i t  to bring a suit upon said bond, to receive the 
distributive share of the said Martha Kane, as one of the next 
of kin of John Kane. deceased, That  inoreover, there are 
several claimants who assert that they are creditors of said 
John Kane, to large amounte, and were residents beyond the 
Confederate lines at the time of John's decease, and have 
therefbre remained nnpaid, and i t  has been understood between 
this affiant arid several menibers of the Bar, resident in Ral- 
eigh, who hold said alleged alaims for collection, that a suit or 
suits should be instituted by them to ascertain whether said 
claims could be established and collected withont subjecting 
any funds or real estate, which this affiant held as the agent 
of the said Martha K m e ,  to their payment, in consequence 
of all these circumstances and others of less moment, this afi-  
ant has heretotore fiailed to ascertain the distribntive share of 
Martha l i ane ,  in the assets of John Kane, deceased, and to 
collect the smile, but he believes the value of said distributive 
share is very considerable, and he has great hope that i t  may be 
eventually reduced to possession. This af iant  has carefully 
t.xamined into the whole matter, and while he cannot state the 
probable value of said interest arid claim, he  insists he  is en- 
titled to a credit of one-fourth of said value, in any general 
and tinal settlement he may have with said Thomas and Mar- 
tha l h i e ,  nnder and by virtue of his power of attorney afore- 
said. 

This altiant further says, that when he took the said power 
of attorney from the said Thomas and Martha K m e ,  as is 
herein set forth, the one-fourth part  of the funds, property and 
estate, which i t  is therein provided, this affiant is to retain for 
his own me, was regarded and considered by the partios to said 
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instrunlent, as his compensation for his general agency and 
management in their affairs in the matters therein set forth. 
And i t  was expressly understood and agreed if suits arose in 
the conduct of their bnsiness, this affiant was to be a t  liberty 
to  pay counsellor's and attorney's fees in ssid suits, with the 
funds of the said Thomas and Martha Kar~e-accordingly 
when this afiant found it necessary to bring the action herein 
before referred to, and which was ultimately decided in the Su- 
preme Court, lie concluded to conduct such snit himself, he 
being very familiar with the facts of the case, and avoid the 
expense of sub-counsel, and when he wrote the result of said 
trial, to the said Thomas and Martha, after the decision of the 
Supreme Court therein was known, the said Tilomas wrote to 
this affiant in reply, expressly ngreeing that the arnount of his 
retnuneration for legal services was not to be limited by the 
one-fourth specified in the power of attorney, and this affiant 
hath herewith filed the said letter of the said Thomas, bearing 
date May 22d, 1869, aud he insists that the alnonnt 01 said 
additional compensation, must be ascertained and allowed in  
the settlement with the said Thomas and Martha Kane. 

This afiiant further says, that from the time \yhen he first 
began to act as the general agent of the said Tholnas and 
Martha Kane, under his aforesaid power of attorney, it was 
understood and agreed, by and between himself and the said 
Thomas and Martha, that he was to retain a considerable por- 
tion of their funds in his hands, until all matters connected 
with his said ageucy were completed, and from time to tirnr 
as they needed it, they were to draw upon him for money and 
that no final settlement was to be had between them, until the 
end of his said agency ; while suits were existing or imminent 
or impending, i t  was considered necessary for the  full and ef- 
fectual performance uf his duties as their said agent and at- 
torney, in fact, that he should have money of theirs i n  his 
hands, and this affiant insists that upon a fair and just settle- 
ment of accounts between him and the said Thomas and Mar- 
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tlia, taking into consideration the various matters herein be- 
fore set out, and the agreements and understandings aforesaid, 
a very smail balance, if any, would be found in favor of the 
said Tholrias arid Martha, over and above his own outstanding 
acceptances for $1,000 each, herein before more particularly 
described. 

This affiant further says, that i t  is not true as stated in the 
aflidavit of Martha Kane upon which the rule against him 
l~erein is based, that has repeatedly promised to account with 
tlie said Martha Kane for his receipts under said power of at- 
torney and therein disappointed her ; that on the contrary no 
demand has ever been made upon liitn for an account and set- 
tlement by the said Thornas and Martha Kane, or either of 
them, except as is hereinafter set iorth. That this affiant had 
,lever heard any complaint from the said Martha and Thomas, 
or either of them, on account of his manner of 111anaging their 
affairs or for his want of promptness ill forwarding their money, 
nntil after his failure to meet the two drafts of $1,000 each, 
herein-befbre Inore particularly described, wlien he received a 
letter from the said Martila, then in Brooklyn, asking liirn to 
~nalie arrangetnent, and pay said drafts-which letter, bearing 
date Novetnber 8th, IS71 he herewith files-as well as another. 
letter fi-om her, bearing date October 16th ,  1871. 

Tlie next intormation lie had of the said Martha, was about 
the 2itli of Novcmbel*, 1871, when he learned from a member 
of his i'atnily that she had arrived on the Northcrn train, driven 
at once in the otrlnibus from the cars, to his residence, and left 
word for this affiant that she was in Raleigh and desired to see 
him. This afliamt was not at hori~e when she called as afore- 
said, about dark in the evening. The Circuit Court of the  
United States was then in session in this city, upon which i t  
was absolntely necessary for this afiant to be in attendance, 
both at its morning and afternoon sessiuns, in tlie performance 
ot' his professional duties, but as soon as he learned she was in 
Ealeigh, he inquired of the omnibus driver that very night 
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where she was stopping, and sent a message to her early the 
next morning, making an appointment wit11 her at his otice, 
that very day, for abont the hour of the adjournment of the 
Circuit Court in the forenoon, between 1 and 2 o'clock, 1'. M , 
at which time he met the said Martha, in accordance with 
said appointment. In  this interview the said Martha stated 
to this affiant that her object in visiting Raleigh was to makc. 
arrangernents for the payment of one of said acceptances for 
$1,000. She stated the dificulties of her position snbstantially, 
as set forth in her letters and affidavit. She did not call upon 
this affiant for a general account and settlement; on the con- 
trary she stated that she did not desire any s11c11 account and 
settlement until all lier business under tlie said power of'attor- 
ney mas finished, wl~en a general one could bc had, and in the 
meantime, that this afiant was at liberty to continue to Iise 
her fnnds. She further stated, she only desired this afkiant to 
make arrangernents to protect her said drafts of $1,000 each, 
and if not both of them, then the yayneut of one was all that 
she desired-tllat a11 otlier matters mere to rernain over nn t i l  
the business was concluded and for a general settlement a t  this 
affiant's convenience, when his agency was tcrrninated. I n  
this interview the said Martha did not even ask this rzfhlt to 
give lier a general idea of the balance in his bands in her favor, 
or to let her know the general condition and state of' acAcounts 
between them. 

This afiant stated to her, that when 11e accepted her drstts 
he expected to meet them pronrptly, but that he had been 
disappointed in the receipt of money that lie expected to rc- 
ceive in tirne ; that he even yet hoped for tlie arrival of fnnds 
within the next eight or ten days, (as was the fact), and if he 
was fortunate enough to get them lie would pay one or both 
of said drafts. H e  stated to tlie said Martha, that during the 
time her fnnds were in  llis hands, and when be was receiving 
the same fi-om tirne to time, he lirzd lost large sums of money 
by the default of himself, or of others, amounting in the ag- 
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gregate to $25,000 or thereabouts ; that he was greatly pressed 
himself and enibarrassed in his pecuniary affairs ; that lie had 
not under his control in cash even so small a sum a3 $20, to 
provide for the daily wants of his large family, but he woilld 
do his very uttermost to relieve her from her err~barrassir~g 
position, and this aftiant avers that all his statements made to 
the said Martha as aforesaid, were true, and he has strained 
every nerve to raise money for her, as was indeed his duty 
under the circumstances, but he has hitherto flailed of any suc- 
cess in his endeavors. 

This affiant told the said Martha, that it would have beer! 
better for her to have warned llim beforehand, by letter, of 
her coming to America to collect money from him, so that he 
might have had some opportunity to prepare for her. Where- 
upon she stated that the collection of money from this affiant 
was not the purpose or object of her visit to America. That 
she had come over to this country for the purpose of seeing a 
sick relative in Newark, X. J., whom she ]lad learned was 
likely to die, and while here had concluded to draw the afore. 
said drafts on this affiant. 

This &ant assured her he would do his best in her behalf, 
whether she was here, in Xewark, or in Ireland ; that as she 
had stated to him, she was at heavy expenses i n  boarding, 
perhaps i t  would be better for her to return to her friends in 
Newark-that if this interview were prolonged for hours, or 
repeated daily for twenty times, he had dealt with her frankly, 
and could say, do and promise no more than he had already 
done. But she expressed a desire to wait in Raleigh eight or 
ten days, to ascertain what this affiant could do for her in the 
premises, at the end of which time she would again call upon 
him. This affiant stated to her that the United States Circuit 
Court was in session, he was obliged to be in attendance there 
daily, but if,   he desired to rneet him at any time, she had only 
to send a message to his h o u ~ e  to that effect, and he would 
always manage to fix some time in the recess, for that purpose. 
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On parting, the said Nartha asked this affiant to filrnish l m  
with a rlotc to her landlord, Mars Schloss, stating he wodd 
be responsible for her Loard, which this afIiant proniiscd to do, 
and accordingly during tltat evening, this afiant wrote such a 
note and sent it to the said Martha early next morning, 
wherein lie ini'ort~red said Schloss that he, this atfinnt, was tE)u 
agent of the said Martha, had fmds  of hers in his hands, an$ 
would promptly honor auy drafts the said Martha might draw 
upon hirrl in favor of' the said Schloss, for the amount oi her 
board bills. This affiant further says, that the said Martha 
Kane gave him no previous warning of her intended trip to 
America, nor of her corning to Raleigh from Brooklyn or 
Newark, on account of the non-payment of t11c aforesaid draft, 
arid since the ir~terview lad, lierein before described, in which 
this atliant was polite, deferential. kind and respectful to her, 
expressing the deepest qwtpatny for her circumstances, and 
the most profound regret for his inability to meet said drafts 
at rnatnrity, all ot which he felt, he has never seen her, nor 
had any  conlmnnication f'mn her, except as herein after set 
forth. 

Within a day or two after eaid interview, early in tlle day, 
while this atfiant was i n  his bed-room, undressed, and while he 
was hurrying his dressing and breakfast, in order that he 
might get in time to the Circuit Court, which was still in 
session-a member of his family knocked at his door, and 
informed him Mrs. Kane had sent word from hi8 office that 
she was there to see him. I t  was then after the usual Court 
hour, and this affiant being greatly hurried, and not being 
completely clad, was cornpelled to send her word that he could 
not see her then, but if she wanted to see him specially, to 
send or leave word a t  his honse dnring the day, and he would 
inform her of an hour when he could see her a t  his office. 
This afliant heard no more from her, nor of any further efforts 
on her part to see him, and lie had supposed she had left the 
city, until he learned to the contrary, after the rule in this 
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matter was served upon him, late in the ifternoon of the 3rd 
of January, 1872. 

This affiant therefore, says, i t  is not true as stated in the 
said Martha's affidavit, that he promised in the aforesaid inter- 
view with her, to pay her the balance of the $10,000 claimed 
by her, less $2,600, within ten days from that interview, nor is 
i t  true, as stated in said affidavit, '' That even after said last 
mentioned interview, this affiant has refused to see or comnlu- 
nicate with her, the said Martha, or to pay her any part of t l ~ e  
money so in his hands for her, or to give her any satisfaction 
as to his purpose to settle with her and pay her." 

This affiant furtlrer says, that on or almrt the 9th day of 
December 1861, he received through the post ofice, the letter 
which is herewith filed, bearing date December 7th,1871, and 
signed by Meesrs. 13. F. Moore, and Phillips c% Merrimon, 
wherein the said gentlemen, as counsel for Mrs. Martha Rane, 
ask this affiant to favor them with an accputtt of her affairs in 
his hands. This letter reached the affiaut during the afore- 
said session of the United States Cirwit Court, when this 
affiant was daily occupied with his protessional duties in said 
Court. 1Ie knew that a written statement, which would do 
justice to this affiant, would be laborions and voluminous, and 
would require a considerable search among his letters, papera 
and accounts, and i t  was impossible for this affiant to give ltis 
attention to the matter during the term of the said Court; 
accordingly this afflsnt, within a day or two after said letter 
was read, saw Judge Merrimon in Coart, and stated as muell 
to him, and promised to give him an answer to llis letter, and 
request as soon as he was less pressed by 11:isiness arid atten- 
dance on Court, and t l k  affiant nndcrstood ,I~ltlgc Merrimo~l 
to express his sativinctiorl with that almnye~netrt. 

The said term of the Circuit Court :ttljourne(l a day or two 
1)ciore Christmas-this afliant, was illid continud, very nnwell 
during Cl~ristm:~? wcek, and w:ts crttircly ~lrliit f'or busirless ill 
ltis office. 011 tlic 2d day of' January, 1379, :L slwcial t;.r~n of' 
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the Superior Court of Walie county, convened in Raleigh, and 
Elas been in session ever since, and this affiant has been com- 
pelled to give his t i m  and attention to attendance on said 
Court, and pertjrnlance of his professional duties connected 
therewitl~, and Ile only n~akes time now to reply to this rule 
by neglecting his duties to his clients in the said Superior 
Court oi Wakc county. 

Tllis afKant was therefore surprised, when, withont furthey 
communication from the said Martha Kane, or any of llcr 
counsel, the rule in this niatter was served upon him on the 
.Ird of January, 1872, at dark, while this aEant  mas within 
tllc bar oi' the Superior Court of W alie county, and actnally 
engaged in arguing ail important matter then pending before 
said Court. 

And this afiant most solcuinly avers, that lie bath not now 
in his,possession :my funds belonging to the said Thomas and 
Jlartha liane, or either of tl-ern, nor has he in his possession, 
or undcr his control. any property or estate, in  which he has 
invested the same, or any part thereof; nor has he invested 
any of their, or either of their fmds  for his own use or benefit; 
no Ila; he ever purposely, or linowingly, or wilful1,y. or cor- 
ruptly appropriate 1 to his own use or benefit, any portion of 
the moneys which came into his hands by virtue of his afore 
said power of attorney. 

This affiant admits, that he ought to 11aw funds of the said 
Thornas and Martha in his lrands to meet the aforesaid drafts 
for $2,000, which Le has accepted ; and also to pay tlle balanco, 
if any, whidi your Honors shall declare to be due them upon 
the statenlent of the general accounts of debits and credits, 
between this affiant and the said Thomas and Martha, on 
account of his agency under his aforesaid power of attorney. 
But lie avers that his failure to have said funds in hands, 
results partly from the fiauds and mimanagement of other 
persons against which he could not guard, and partly from his 
ow11 want of that care and diligence, which he ought to have 



JANUARY TERM 1872. 19 

exercised, whereby he has lost and been deprived of said funds, 
and not a t  all from any corrnpt nlisappropriations by hirn in 
his professional character, and as an ofher  of this Court, of 
the moneys which carne icto his hands for the said Thomas 
and Martha. 

This affiant admits that, he owes the said Thomas and Martila 
a debt that the debt is one against v;r-!~ich he has most probably 
no legal defence ; that it is one which cvery ilistinct of his pro- 
fessiond honor prompts hirn to pay, and against mliicll he 
would not even attempt a dcfcnce ; but this afiant avers, that 
by a series of misfortunes. and a want of proper management, 
and care, and prudence in the conduct of his affairs, he has 
become utterly destitute; that lie has not ready money in 
hand snficient to pay for daily food for his wife and children ; 
that a11 his visible property has been seized and sold under 
executions ; that his law library has beer1 sold for taxcs ; thst 
he has nothing in his possession, bnt the clothing and weariag 
apparel of himself and family and a snlall supply of fuel, and 
no hope of a preservation from starvation, for himself and liis 
wife and children except in tlle fees which he may hereafter de- 
rive from tile exercise of his profession ; and he has exercised 
and exliausted all his crcdit, tact, ingenuity, influence and skill 
In his efforts to raise funds to meet the aforesaid drafts for $2,000 
-in vain. I f  your TIonors should order him to pay any sum of 
money into Court fur the use of the said Martha, this atfiant's 
eornpliance with said order, would be a ~noral  and physical 
impossibility ; and this affiant denies thst his indebtedness to 
the said Martha, originated in such circumstances of official 
misconduct and corrupt and criminal practice on his part as 
tinthorized proceedinqs against hirn, as fbr a contempt, sum- 
marily to compel him, to pay such debt to said Martha Kane 
by process of contempt. 

This aiTiant will endeavor as snccintly as he can, and if he 
have sufficient time before he- is ruled, to answer the rule 
served upon him herein, to state in detail, the combination of 
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circumstances which has placed him in his present painful 
position, and rendered him unable to Fay to the said Martha, 
any balance of her funds. which your 3tIonors may declare him 
liable for, and which ought to be in his hands. 

A t  the close of the late war, in 1865, this affiant was e n t i d y  
destitute of means, and owed a large amount of money to 
numerons indivicluals. H e  exerted all his power to make 
money to free himself from debt, and was eminently guccess- 
ful. I Ie  cornmenced discharging his debts rapidly ; but in 
carrying ont his plan of paying all as he could, he found him- 
self annoyed, and hindered by the fact, that in some way i t  
6ecanac 7;now) whenever he made a deposit of any considera- 
ble amount with his bankers in Ilaleigh, and his creditors, who 
gained such information, became importunate. H e  therefore 
resolved to close his hank ncconnt, whicli lie did, according to 
his best rccollectio~~, in the latter part of 1SCi7, and kept such 
money as he acclnired from time to time, arid such as came into) 
his hands for others in his own possession, about his own person 
and in own house and ofice, in one common fund. which, for 
some months, did not anlount at any one time, to any very 
large sum. Towards the Fall of 1869, this &ant had paid off 
all his pressing backdebts, and had colnnicnced to accumulate 
considerable sum of his own, being in large practice, had in his 
hands several thousand dollars belonging to his clients, among 
other moneys, he had some $2,000 or $3,000 of the Kane fund 
in hand, he cannot say with absolute certainty how much. 

Before the war, this a-8iant had been in the habit of keeping 
a deposit account for some nine years in New Tork City, in the 
banks of New Yorli, principally because by lucans of c l l e ~ l i ~ ,  
on such account, he was enabled to more corivcnientIy trans- 
mit, eo1:ected money, to his clients. ALout Atagust and S e p  
ternher, 1869, lie cleterrnlined tc~  open ;k similar account with a 
l>anking house of reputation in New I'oilr City, and fur a sinil- 
ilar purpose. This affiant U r a i  then in tlre posfiessian of a largc 
attloiint tji cns!~ of his O ~ P ,  :u~d sclnr3 Idonq ing  to others. 
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His  professior~al income in cash alone for the months of July,  
August and September, 18ti3, reached about $8,750. 

This affiant made arrangements by which, at about this 
period, he placed near $10,000 to his credit in  New Torli, and 
on this f u n d  he relied to pay his tllerl indebtedness to Mrs. 
Martha, ICane and others, i t  being rilnc.h more than snficicnt 
fur that purpose. Ilc had a lon t  the same a m o m t ,  even more, 
in ready money or drafts, e c p l  to cash, in his hands in North 
Garulinu. IJnder such circi:inst~r~ccs he  did not t a l a  any ape- 
t:ial p i n s  to keep c.wh scixmttc fnnt? in l ~ i s  hand3 distinct. 
31e l m l  much n1or.e than snllicicnt, url I~antl, to yay z~li when 
d l m l  upon. 

Cetween tlld 11) iclJii3 oi k q i t e a b e r  :\I!c~ t j x  ciid 01' Octol)w, 
1869, this :&ant 1e:~rnetl iert:~inly, that  his baukcr in S e w  
Y70rli had failed, and his $lo,Cm fund i:l that city, had  ce:laed 
to be :~v:dab!e for the p u r p o m  for \chi& 11c llad originated it. 
A bout this t in~e ,  this alfiant g ~ t  i n  11md some $13,OW more 
of his own ~ i l ~ i ~ e y .  AL :L foriuc~' pried of his life, this a f i a r ~ t  
llad bcen addicted t u  internpernrlcae i n  the use of ardent spirits. 
IJnder the ~hocl i  whicl~ this heavy loss gave lii~ri, after his hard 
struggle for nlauy year,,, to free himself from cic'ut, this :ti:innt 
again fe!l i ~ t o  habits of hard thililting-he was rarely nrrci 
only fhr t.llort in tervsi~,  :?oe from excessive i)-rtosicatlon ; h i : r  

ihc cnd of Septeniber, 1869, until tlicsu~iimer ol' the year l a ~ t  
past. H e  h : d  this large s u ? : ~  lnoney i n  his Ilznds, lie receircd 
die;. 1arg.e s ~ ; ~ l l s ^ b c l o t t ~ l r l ~  to  hiu!Ai  a i ~ d  otlle:-s, during t l h  
period, especiallj about J'cbr:~ary. 1570 ; he liad sorrie $1,600 
nf thc: li:we i 'unch ,  wceivetl II. ,I cnuary of said year, a113 nbout 
$3,700 more received i n  E'ci~rwry of the snrric year. This 
xfliant, for se;cral ~nont l~a ,  :~!,oi;t this time, w:t3 i n  stat2 or 
iziatl drn~~licwncsb. IIe had 1:irge Lams ot money about h i . 3  
pcrson, his .oiilice M J ~ ?  iris hoi~se. PHe has never been able to 
ascertain wlmt bel.atne of the I q e  snrus of money t h ~ n  i n  his 
hands ; he is Iguorrar~t what he  did with then1 ; he is sure !I(: 

m7as robbed 0:' I:sr,re s:;rnh ; I,.- v;zi clcfiaudetl 01' some ; lic 
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niust, in  his drunken ignorance, have ~quandered some ; h e  
may l i a ~ e  lost some; sometimes, when he mould, to some 
extent, recover his reason, he could not but  beliere that in his 
hours of entire loss of recollection, he  r n u ~ t  have hidden his 
money away, and forgotten where lie had pat  it, so entirely 
nnable is lie to account for his lieavy deficit. This afiant's 
own income, and other services were, during this period, more 
than snfficient for 1iis.own wants and expenditures, arid so far 
as his Itnowledge extends, lie did never intentivnally appro- 
priate any of Mrs. Martha Xane's funds to his own use arid pnr- 
poses. After this affiant's loss of his deposits in B e w  Tork,  
and during the period wlien 1:e -was reccivin.< &hs. liane's 
fnnils, h e  had in llarids in cash of 11% own, more than $25,000. 
'Phr ~ c q u l t  of t!!e ws;hoie i?l:~ttcir has been, that he lies lost 
large s:lins of his own, and has become irlclc-hied to Mrs. 
bZ:irtll:~ 3iaxe arid is unable to pay her. 

This  afLant furtlicr says, that under the advice of his counsc:, 
lic Ira; endeavoreci LO answer &lily and explicitly thc rule 
herein, and to niake t?ic fulleit arid frankest disclosure of tlw 
whole matter inrolred tilerein to the Comt. That his answer 
has necessarily beer1 prepared in great Iiastc, and under adverse 
circumstances ; this Court has ruled him to a p ron~pt  reply, 
and this, during a time when this affiant was daily occupied in 
another Corn.!, and ilaiso been compelled to prcpare his answet 
during the uigiit !iours !br tile r~lost part, and when he was 
lnuelr esllausted by otlier labor, that he has. bem hurried irl 
the exatninz~tion of his papers, :md has been in much rnentxl 
distress dwiwg it, preparation, i;o that i t  is possible he  majr 
have made sornc slips of memory in sliqllt detail, but this 
afEant docs not think lie has, and he bclicves the whole of this 
affida,vit :tnd every detail tliercuf to be true. 
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The matter was then discussed by Messrs. U. F. Moore and 
Phillips in opposition to, and by Messrs. Fowle and Batchelor 
in support of the sufficiency of the answer. 

[The briefs on file are inserted infra.] 
The Court, after consideration, adjudged the return insufli- 

cient, and on motion, an order was made requiring Col. IIay- 
wood to show cause on the 29th day of January, 18'72, why lie 
should not be attached for contempt of the Court, by reason 
of his default in failing to pay in the money. 

On the return da.y Col. Haywood filed : ~ n  answer admitting 
that he had failed to pay in the money, averring his great 
.anxiety to comply wit11 the order, disclaiming any wilful dis- 
obedience thereto, setting forth substantially, that he had made 
every effort to comply ; that he is cntircly jnsolvent without 
credit, &c. 

On argument of this answer, i t  was suggested that Col. 
Haywood had, by his conduct, rendered hinlself subject to be 
disrobed, and tlle matter was left open and another rule granted 
in the matter of Ed. Graham IIaywood, e,r part?, req~~iring 
him to show cause on the 3d day of Fcbruarj, \\illy he should 
not be attached "or otherwise dealt with " for contempt, i n  
failing to pay in the money, at which time Col. IIaywood filed 
an answer, setting forth in substance that Ire is ignorant of 
what acts of his, touching the money transaction, are alleged 
to constitute a contempt of thc Court; that he is advised 
that none of his acts, touching the money, amount to sncli 
misbehavior by him in an official transaction as constitutes a 
contempt of the Court ; disclaimed intentiorla1 disrespect of 
the Court, or disregard of its authority, 'kc., and refers to and 
adopts his two former answers. Thereupon, the two cases 
above stated were argued again b;y the same counsel who argued 
the first return. 

Mr. Moore filed the fbllowing brief : 
I n  the matter of E. G. Ilaywood, Rsq., I will concllide my 

opinion upon the questions propounded by the Court to me as 
an attorney of the Court. 
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Hav ing  at  the ontset of the case doubted whether the office 
of attorney was a public ofice, I could not, so long as tile 
doubt existed, satisf:) m y d f  that a mere misbehavior in the 
office was indicta1)le. 

During the continuance of' tho matter I have found author- 
ities which satisfy me that the ofice is a public one. 

TValmealy v. %lootA, Barn., Ch. Beg., 478 
IYatet~ v. I lr/~ittcniow, 22 Barb., 590. 

iJhrret v. Lnlr~&c~, t ,  10 Paige, 336. 
lVallis v. Loz th /~ f ,  2 Denio, 607. 
Zlurst's w w ,  1 Th. Z'rayrn., 94, 1 Lev., 75. 
If such be it, cllaracter, inisbelmvior ti~ercin is indictable, 

both a t  ~0111111011 1:~w iind statute. Ex*. Abr., 0 f f i r . c ~  n'. 
Rev. (:ode, ch. 34, see. ll!). 
Contempt of Conrt i i  a v t i v~ lncd  ofenw.  II:~wl<irrs, 1:. 2, 

Cll. 22. 
The Sriprerne Corirt of tile State has ful l  and aompletc. 

jurisdiction to try :md ~ I I I I ~ ~ I  all matters of contempt oir'ered 
to itself cither in ,fi1~;e curiae, or in the 1~iisbeh:~vior of its 
officers. 

Thc pouer, SO to punish every 1;ind of contempt recognized 
by the law, 11ai c ~ e r  1)ccin exercised in this State, notwitli- 
standing swtion, S and 9 of the  "Dcclarations ot' Rights" 
of the late, and scctionr 12 and 13, art. 1, of the p r s c n t  Con- 
stitution. 

t/,h p u ~ I e  ~'iu~niire,.~, 5 Ired., 149. 
&at6 v. Il'oocZfi, 5 Ircd., i9!). 
S t d e  v.. Yanccy, 1 Car. L. Itep., 519. 

The  same powers have been exercised by the Courts of the 
IJnited States, notwitl1star1dirig art. 2, scc. 2 and 3 of the  Con- 
stitution of the IJnited States. Peck's trial, pussirn. 17. 
lS'tates v. I fudson ,  7 Cr. 32. 

T h e  broad power formerly belonging to both Courts has 
been curtailed by s t a t ~ ~ t e .  
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h t  as to those contempts, not affected by statntc, the 
power to declare the contempt, as conlpletely exists now, 
:IS i t  ever did. Zh p r t e  I'oi~lson, 15 1 h 2 ,  Pa .  Reg., 380. 
C: Stnti..s v. IP7cdso~/, ante. 7l Efntr,s v. 1 % 1 1 0  13edford 
Cridp,  3 W. and Minot 401. (1 Xr. Dig. Fed. Decisions, 167, 
1'1. 19. l ' i t tmc~n ' s  car-e, 1 Curt., 186. 

Legislation has afkctcd only the tzwnbcr. :wd ~"LUPI/I"LICICT of 
acts, which constitute contetnpts, arid their p/cnish/i/erat. 

Itesigrratio~i uf :in ofSccr, evcn, docs not ousl, the jurisdic- 
tion to procw"dagairist him for a contcinpt corrimittcd in office. 
I Ab. X h ,  Cir. Co., 1 Eriglitley Il li7, ut tcnte p1. 20. 

C o n t c ~ n l ~ t  of Court bcing a c7,irninnl oKcnce, the Supren~e  
Conrt h s  colnplete jurisdiction to try ant1 punish the oflcnce, 
whetlicr oflcrred to itself in the fbcc of thc Court, or in the  
~nisbehavior of its oflicer in thc discharge of his duties. When- 
ever, therefore, a cnsc of contempt to the Suprune Court is 
tried by tlie Snprenle Court, and in the trial the party confesses 
the crjrliinsl offense cliarged ; and the acts constituting the 
tlie conternpt are of sucll a character as show the guilty person 
unfit to be trusted in tlie discharge of his profession as an  at- 
torney, then the case falls expressly within the words of the 
Act  of 1870-.'71, ch. 214, see. 4. The conf'ession must he vol- 
nntary and made in a criminal trial, and before a Court of 
competent jurisdiction to try. W h y  should the confession, be- 
ibre a jury court on an i nd ic tment  for misbehavior, have greater 
weight tlian a confession on an attachment and trial by a com- 
petent court for the same offense ? 

I n  my opinion, these requisites only, are necessary to bring a 
case within the statute. 

I. The offense tried must be a criniinal offense. 
2. The Court trying i t  must have jurisdiction to try it. 
3. The confession of the criminal offense niust be made on 

the trial of i t  before the Court thus having jurisdiction. 
4. A n y  Court, therefore, having competent jurisdiction to  

try the criminal offence, is competent to take the  open confes- 
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sion, and when made must necessarily have the same effect as if 
made in a Court where the trial of criminal offenses is by 
jury. 

I n  England dis6arriny an attorney is rare, and is not exer- 
cised as a merepunishment of the attorney. 1% r e  Brown- 
aall Co'ontp., 829, 1 6%. Cr. Law, 660. 1 TLdd, 89. Kx parte  
~Sfokes, 18 E. C .  L. Rep., 303 and notes. (Ed. 1856.) In p'e 
Wallace, 1 I-').. C'oun. Cyme, 283. 

Jurisdiction of tlle Courts over contempts for onicial ~nisbc- 
viour is very eficient, and usually accomplisl~cs all that is 
needed to secure tlie observance of tile duties, arid preserve the 
dignity and honor of the bar. The jurisdiction of the Courts 
of this State over conternpts, styled those of oficial misbehn- 
vior, is unrestrained, except as to t l ~ e  amount of fine and dn- 
ration of imprisonment. 

I t  is the high duty of every Court to protect public justice 
against crirriinal acts of contempt. I f  the act done deserves 
punishment, it lies in thc discretion of the Court alone to allow 
proceedings for tlist purpose. This tlic Court, as ministers of 
justice, should always inst~tute, whenever, from the case devel- 
oped, the Court sliall conclude that the interests of the public 
require the infliction of pnnishtnent for the misdeed. Anon. 
22, Wend., 656. 

I f  the Court decline to take action, i t  must be because pun- 
isl~:ncnt would bc of no avail either to reform, or warn by ex- 
ample. 

In  presenting my views, at tlie suggestion of the Court, upon 
these matters of law, I do not feel myself at liberty to indi- 
cate any opinion aflecting the discretion of the Court as to its 
action ; what the Court may or should do rests exclusively 
with it. 

PI~illips & Merrimon tiled t,he following brief: 

I. Misbehavior of attorneys is specifically a contempt.- 
C'omyn, " Attorney," B, 13. Such conduct creates " disgust 



JANUARY TEEM 1872. 27 

against the Courts themselves," is Blackstone's language, IV., 
264. 

Id. A contempt is n c%zinal qfencc. Many authorities 
may be cited. W e  refer to 2 Privy Council, 106, Pollard's 
case, decided by Erle, Wood, Xelwyn, Colville, and E. V. Wil- 
liams. This decision turns upon contempt, being " a crimina! 
offence." 

111. Where a Court adjndges a contempt, it cmuicts there- 
of; Yatcs' case, in 6 and 9 Jolms. " Convlct " could have 
no more solemn meaning t1;an in the connection in  which i t  
occurred there. See also 6'oubon v. C~ahavn, 2 Chitty's Rep. 
57. 

I .  If the Court decide that the respondent here has be en^^ 
guilty o l  misbeImvior i : ~  his oiiicial transnctions, rendering 
him untrustworthy, c'c.; then, to rcduce this to ilechnicccl la%- 
yuaye-they have " convicted liilri of a criminal offence, show- 
ing hitn unfit to be tmsted in the discl~arge of' tlic duties of 
his prokssion." (See Act of' 1870-'71, chap. 216, scv. 4.) 

PEAT~SON, C. J. Mrs. Kanc invoked the power of the Court, 
as one of its suitors, to cornpel by process of attaclment, E. 
G. Haywood, Ih i . ,  one of the attorneys of the Court to pay 
to her a large snrn of money, to-wit : $4,496. ascertained by 
clerk's report, wl1i~11 he had received as her attorney of record, 
and on demand failed to pay. 

A rule was therefbre made, that said Haywood show cause, 
&c. To this he put in a long and detailed answer, admitting 
that 11e had received the money and failed to pay i t  to Mrs 
Kane, but denying that lie had applied it to his own use, and 
averring that the money had been lost ; in what way he was 
unable to say, for he had been " mad drunk " during a period 
of eighteen months, and supposes that he burnt up the money 
by throwing it into the fire, or he may have 'put it away in 
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some secret place to Beep himself f'ron1 destroying it, and 
never has been able to find it. 

This answer was deemed insnilicicnt, nnd the respondent 
was pnt under a rule to pay the money into Conrt, or show 
cause why 11c should not he arrested. To  this he  answered 
that after making every e&rt to comply with the rule, i t  was 
out of his power to  do bo, he was totally insolvent, had notll- 
"n~g to sl~pport hiniseli and his wife and children, could get no 
i d  from his friends and relations and had no credit. That  in 
railing to perfbrm the order he intenslet1 no contelr~l~t  of t l ~ c  
Co~tr t  ant1 deeply ~ e q e t t c t l  his inability t,) do  juitice to l i i h  
J icnt .  

T h i ~  iuiswcr w i s  I d d  by the C:ourt to !)c suficicnt. The 
rcqwudent w:w not arrested and imprisoned, bcc:ruie t he  Court 
was satid%, that i t  was not in his power to pay t h  rjioney 
jnto Court. If x party is ordercd to execute a dced a i ~ d  rehsea 
eo do it, he will be kept in jail until he exec?ttes the dccd ; for 
Ghat is :t thing whicli he can do. So. if an attornc.~, l:,y falbc 
reyjrcscnt:~tions, procnres his client for an inadequate considern- 
tion, to  assign the cause of action, he  will he pu t  in jail and 
kept tllerc ra:itil h= executes a releabe and a re-a.;siprncnt, but 
when a ~ n a n  is ordered to pay money into Conrt, and swcars, 
that after every cflort, i t  is out of his power to pay the rnoncp 
OX. any part of' it, (in the ab5cnce of arly suggestion t o  the con- 
trar.7) that is an end of the proceeding, for the Conrt will not  
require an irnpossibility, or imprison a man perpe~nal ly  iirr ;L 

debt, 11e having purged himself of the contempt. 
After this rule was discharged, anotller rule was applied for 

by some of the  members of the bar-that " E. G. Ilaywood 
k;e attached and further dealt with according to law," for mat- 
ter set ont in the prior proceedings : the rule was granted, and 
the matter has been fully discussed. 

On the opening of the argument " I n  the matter of E. G.  
Haywood, ea parte," the attorneys when requested by the 
Court, to state what further proceeding, was asked for, de- 
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~nanded, " that said E. G. Haywood be disbarred and deprived 
of his license to practice as an attorney of the Conrts in tllis 
State." We have been aided by full and able algunlents on 
both sides of the qnestion, But for the Act ratified 4th April, 
1871, we should feel it our duty to disbar E. G. IIag-wod, and 
strike his name from the roll of attorneys at law. 

So, the matter turns upon the construction and true inearr- 
ing of the Act of 1871 ; sec. 4, is in these words : "no person 
who shall have been duly licensed to practice law as an attor- 
ney, shall be disbarred or deprived of his license and right so 
to practice law, eitl~er permanently or temporarily ; unless lie 
shall have been convicted or in open Court confessed himself' 
guilty of some criminal ofTence, showing liim to be unfit to Le 
trusted in the discharge of the duties of llis profession." 

The words "convicted or i n  open Court confessed himself 
guilty of some criminal offence," have acquired a tecl~nieal 
meaning, to convey the idea that the party has been convicted 
by a jury, or has in open Court, when charged upon an indict- 
ment, declined to take issue, by the plea "not guilty," and 
confessed himself guilty, and at the mercy of' the Court. This 
is obvious by the sense in which these words are used in the 
section under consideration. The tenor of the whole act 
shows, that such was its purpose. The preamble sets out, that 
doubts have been expressed as to the construction of the Act 
of 1869, by reason of which the Judioial authority have as- 
serted, that other acts of contempt, not specified in said act, 
still exist at the common law, and the Cosrts "have assumed 
to exercise jurisdiction over the same, and to i n y o s e  other 
punishments tl~reJor" (to-wit, disbarring or striking from the 
roll). 

The statute, then goes on with a manifest intention to re- 
strict the power of the Judiciary, just as far as the Constitn- 
tion permits the General Assembly to do, and confines the 
neglects and omissions of duty, malfeasance, &c., &., to the 
specified particulars in the Act of 1869, and for fear of evasion 
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by the Courts, i t  is enacted; '.if there be any parts of the corn- 
mon law now in force in  this State, which recognize other acts, 
neglects, mwlfcczianccs, kc. ,  kc. ,  the s an~c  are hereby repealed 
and annulled. 

Then comes section 4, by wliich it is enacted not that the 
attorney may be disbarred, if lie be convicted of a contempt 
or if he cclnfesscs himself gnilty in open Court, supposing a 
trial by the Court for :L contempt, but "unless lie shulZ have 
heen coiivictcd, or ( s h d  have) confessed l~irnself guilty in open 
Conrt of a criminal offence. using words in tIic past tense, and 
assuming a conviction to liave been had by the verdict of a 
jury, or by confession in open Conrt when charged upon a bill 
of indictment. The purpose of the statute is so plain, tliat 
"he who r m s  may read." 

Mr. Phillips argued that the word "convicted" is sotrieti~rle~ 
used in the sense of a conviction by the Court, arid cited 
"Tates caw," 6 cJolinson, 338, and "1.7uics PS. Lansily, I) Aohn- 
,yon, 396, in which the word "conviction" is used in tliat sense. 
But note, there the matter is spoken of as a conviction by the 
Court of CL contern@, here i t  refers to a conviction of some 
c~iminak ?fence, which can only be by the verdict of a jury 
or by confession, and note further, that if the section under 
consideration, ~ n e a t ~ s  a conviction by the Court for a contempt: 
as was the course before, the statute effects no cliange in the 
law, and makes a great paradc for no purpose. 

Mr. Moore on the argument, gave it, as his opinion, that an 
attorney mas guilty of a criminal offence as a misdemeanor, 
for "misbehaviour in any o6cial transaction," and took the 
position that the respondent could be dealt with as one "who 
had confessed himself gpilty of a criminal offence." 

The same reasoning is applicable to this position, as we have 
used in reference to one who shall have been convicted of a 
criminal offence, with this additional consideration, the eonfes- 
sion in this instance was not voluntary as when one charged 
upon a bill of indictment confesses his guilt in open Court; 
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'out the respondent was forced to it ; liad he refused to answer 
on oath, he must have been imprisoned until he did so. Under 
these circumstances, to use his confessions as establishing guilt, 
would be in effect to con~pel him to crilninate himself on oath. 

Por this kind of inqnisitorial proceeding, there is no prece- 
dent in the Courts of any country, which enjojs the rights 
guaranteed by "niagnn chartn." 

W e  declare our opinion to be, that the Act of' 1871 takcs 
'ii-om this Court its common law poaer, and that the Conrt now 
has no power to disbar an attorney, unless he shall llave been 
convicted, (by a jury) or (shall have) in open Court confessed 
himself guilty of sorm criminal charge, showing him unfit to 
be trusted in the discharge of the duties of his profession. 

Tlie constitntionality of this statute, with cc7dtain savinys in 
~ v s y e c i  to the inherent rights of the Court, is settled by ex part8 
Sehenck, 65  N. CY., 253. This is not a, direct contempt, 
within the savings rnade by that decision, but a constrnctive 
contempt, made so, by the cornrnon law to enable the Court to 
purge the bar of unworthy members. That common law right 
is taken away and the power of the Court is restricted to par- 
ticular circumstances, after a conviction or confession upon in- 
dictment. W e  have no disposition to cxceed the limits pre- 
scribed by that statute : the proceedings will be suspended, to 
the end that, this Court may take furthcr action should i t  be- 
come necessary ; however painful the duty may be, to order the 
name of one of its attorneys to be stricken from the roll, the 
Court will perform it, should the case be brought within the 
meaning of the statute, in such cases made and provided. 

I t s  exercise was not asked for, but i t  was said on the argu- 
ment, the Conrt had the power to punish the respondent, by 
fine and imprisonment, under section 2 of the Act of 1869, for 
niisbehaviour asIan attorney in an official transaction, under 

8, section 1. 
If i t  was clear, that the Court had the power to punish by 

fine aud imprisonment:for the mere sake of punishment, a con- 
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stmrctive cousegurntid contenyt  like that under consideration ; 
i t  might be questioned, whctller this Conrt, -sl1ich mas not 
created f o ~  the ynnisli~r~cnt of criminal ofhnccs, should, on 
mere motion, inflict the punishrncnt, after tlie proceeding to 
disbar has been suspended, to await further preliminary steps, 
should any be had, in the Superior Court. There is no doubt 
that a party 1ria-j- be donbly dealt with, and sorrietimes tre111)- ; 
for instance, if an attorney cornrnits murder in the presence of' 
the Court, he may indmlt1.y be fined and impritoned for this 
direct contempt, lie nlny be indicted, convicted arid executed, 
and before esccution his narrlc may be struck from ilie roll, 
af'ter the manner of the age of chivalry, when the spurs of a, 

Knight attainted, were struck off before execution, to the end 
that the order might not bc put under disrepute, by his suffering 
a disgraceful death while lie was a Knight. Bnt ours is a dif- 
ferent case. The respondent as an attorney of the Court, re- 
ceived the money, is not able to account b r  it, and fails to pay 
i t  over to his client, but as there is no proof or admission that 
he wilfully and corruptly applied it to Iris own use, it is a clear 
case for disbarinq at the common law, but if he is punished by 
imprisonment, a t  the end of thirty days he cotrles out of jail, 
and walks into Conrt entitled to all of the rights and privileges 
of one of its officers. 

The question as to the power of the Court is not free from difii- 
culty. I f  a man refiises to execute a deed when he is ordered 
to do so, iniprisonment is a fit and proper remedy, so, if a man 
insults a Judge while on tlie bench, such punishment is fit arid 
proper ; but where there is a moral delinquency showing an at- 
torney to be an unworthy member of the bar, then irnprison- 
nlent is not an appropriate remedy for tlie evil. 

I n  ex parte Jifoore 63 A? C., 397 and ea parte h'iygs 64 ,\'. 
C., 202, we had occasion to esaniine this snbject fully, and our 
conclusion was, that as fine and' in~prisonn~ent did not f~irnish 
a fit and prop'er remedy for the case of an attorney who by 
reason of moral delinquency of for otller cause, had shown 
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himself to be an. unworthy member of the profession, such cases 

mon law power of the Court, could still be exerted. 
The Act of 1871 takes from the Court this common lav 

power to purge the bar of unfit members; except in specified 
cases, and i t  fails to provide any other power to be used in its 
place, i t  is a disabling and not an enabling statute ; the whole 
purpose seeming to be, to tie the hands of the Court, so, when 
our power is taken away the Court is not at liberty to fall back 
upon another which i t  had before adjudged to be ineffectual to 
accomplish the end proposed ; indeed the Court could not do 
so on mere motion, with a proper regard to its self-respect, and 
without evincing what might be justly considered, a pertina- 
cious purpose, to press the matter of contem~t, and if not 
allowed to do it in one way, to do it in another, however unfit 
the latter may be, to effect its purpose of preserving the purity 
of the legal profession. 

PER CURIAM. Let the proceeding in the matter of E. G. 
IIaywood be suspended. 
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J. K. 8: M. H. PINNIX, us. TEE CHARLOTTE AND SOUTH CAROLINA 

RAlLROAD COMPANY. 

1. When goods are shipped t o  a consignee over a railway, the shipper cannot, 
by notice t o  the  carrier compel him t o  s top  the goods a t  an intermediate 
point. 

2. Whether an agent of such carrier may not bind his principal by an express 
coutrdct to  hold the goode p e w ,  butsuch contract must a t  l ewt  be an express 
one. 

. JVhere tobacco was shipped from Thomasville via Charlotte and consigned 
to a party ir  Columbia and was sent off from Charlotte, by rail to  Columbia 
according to  tbe bill of lading, auil the t,obncco was rcceived by the consignee 
i n  Colul?ibia, but no express contract to  hold at  Charlotte was shown, the 
measure of the shipper's ilaux~gcs is tlie cost t o  send i t  back, or what it 

wouic? have cost to  send i t  b k k ,  and con~pcnsntio:i lor the delay. 

4, The receipt of  the tobacco by the consignee imd$l~aving i t  ~torect, wag not a 
waiver of the liability ofjthc dei'cndnnt, for sending i t  without orders, for the 
plaintilib were not ob!ijied to g i re  u p  t h e n  tobacco by refusing to receive at 
Columbia, and charge the wlio1e valaic to the defeudant, nor were they obliged 
to  end it back and charge the defendnut with tlie cxpeuse and delay; thcy bad 
$heir elrction to  receive thc tobacco, liccp i t  in ~ o l u m b i a  and cbarge the dc 
[endant, wit11 what it wou!cl have cost, to  put the  tobacco back in thc place 
irom which i t  was wr011gru11~' 6eilt. 

:i. Thc shipment of :tobacco from Charlotte to Colurlibia on thc 4th day o t  
February, 1865, caullot bc decmed, the prosimatc cause of its loss, by the burn- 
ing of Columbia by Gcn. 91iernm1, ou the 1'7th of tile frame month. 

Thc caac J M l  vs. Boluen, 1 h i e s ,  316, cited and distii~guislied. 

'P'!lis ~ 2 s  an action on thc case comiuenced under tllcfornler 
:.j s t e m  and tried at Fall T e r u ~  1871, of Eowan Superior Court, 
I~efore His IIorior Judge  Cannon and a jury. 

The xction was brouqht to recover darnagcs for tlie loss to 
~ ~ l a i n t i f s  of' a large quantitj- of manufactured tobacco, alleged 
to hare  been lost, in consequence of tlic neglect of the defcnd- 
ant tu obey the plaintiif's instructions to  stop the same while 
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2. That it the jury find the facts to be as above stated, then 
it is immaterial whether J. K. Pinnix gave his instructions to 
the defendant in mritiug, or whether Martin said on the leturn 
of J. K. Pinnix, that " his clerks had either misunderstood or 
disobeyed him," and also whether N:wtin was present a t  the 
loading into the defendant's car of a few of the remaining 42 
boxes, or whether J. K. Pinnis had the conversation with Wn3. 
Johnston or not. 

3. That if plaintiff, J. I<. Pinnix, instructed A. If. Martin, 
defendant's agent, not to ship the tobacco to Columbia until 
he was ordered to do so, although plaintiff was a stranger to 
said Martin, and ex hi bite:^ lo receipt, yet as Martin did not 
notifj. him, that he require I liim to furnish him evidence of his 
ownership, of said tobacco, before he wo~lld obey instructions, 
that the defendant would be bound to obey such instrnctions, 
and if the defendant afterward shipped the tobacco to Colum- 
bia, and i t  was burned in Columbia, a d  proved a t o t d  loss to  
plaintiff, then the defendant woultl be liable for thc value of 
the tol~acco. 

The counsel for det'endant asked the Court for Ihc following 
instructions, viz : 

I. That an action of tort cannot be sustained upon the fbcts 
of this case. 

11. That if the jury find that there was no contract mado 
between plaintiffs and Martin, as agent of defendant, as to the 
keepink of the tobacco for then,, until the return of J. I<. 
Pinnix from Columbia, then there was no breach of duty, a i ~ d  
the action in tort cannot be snstained. 

111. Trover will not lie, became the allegation, if established, 
created a bailment, and the principle is, where property bail- 
ed has been lost by negligence of the bailee, trover mill not 
lie. 

IT. The plaintiffs allege that there was a contract, and a 
breach of duty uuder it, and he must establish the truth of his 
allegation by a preponderance of testimony, otherwise the 
iury must find for defendant on this part of the case. 
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V. The  tobacco mas not in possession of Martin, as agent 
of defendant, at  the time notice was given to him to stop it, 
and to hold i t  for further directions from plaintifis, and there- 
fore the principle of " stoppage in transitu" does not apply. 

VI. Before the plaintiffs could constitute Martin, as agent of 
defendant, his bailee, he  must pay the expenses on the tabacco 
to the  North Carolina Eailroad, receive the tobacco frorn it, 
and deliver i t  to the defendant's agent. 

VII. Before defendant was bound to heed the notice of 
plaintiff, not to forward the tobacco, as Martin did not l i n o ~  
him, i t  mas the duty of plaintiff to fnrnish Nartin with rea- 
sonable proor that he had the Icgal right to control the to- 
1,acco. 

VIII. The  agent of the North Carolina Railroad was the  
forwarding agent of the  plaintiff's, and when the tobacco xas 
delivered by the agent of that road, the defendant, was hound 
to forward i t  to the consignee. 

IX. That  as the goods \?ere received by the consignee in 
Columbia in  good order, and taken clrarge of by him, with 
:ipprbval of  plaintiff^, and ordered to be sold, that the liability 
of defendant as a comn~on carrier cca~ed,  and plaintiffs are 
not entitled to recover, or if cntitlccl to recover at  all, are 
only entitled to n o l n i ~ ~ s l  damages. 

X. 1)cfend:tnt was a common carrier and not a wareliouse- 
man, and as such v a s  not under I c y ?  obligation to receive the 
goods of plnintifl' and hold the same ~nl!ject  to his will. 

I l i s  Ifonor, aniongot other mattcrs not excepted to, instructed 
the jury as follows : 

That  this case was to he tried like all other cases helweeri 
individuals, remarks about bloatcd cwpor:~tions lmvc nothing 
to  do with it. The Grst question is, 11:s :L wron'g been done to 
the plaintif& ? Plainti& xllcge that defendant is responsible 
for their lot of tobacco. If defendant receivcd the tobacco 
the relation of bailor and bailee wns ercnted. Tlie witness 
Pinnix S:I.YB, he went ts Charlotte end tcld agent c.f defendant 
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not to ship the tobacco to Columbia until further orders; also 
that 88 boxes were sent to Columbia in violation of his orders, 
and he lost the tobacco, and that if his orders had been obeyed, 
he would not have lost it. The witness Pinnix says, he told de- 
fendant's agent not to ship the tobacco until he returned from 
Columbia. 

If you believe the tobacco was shipped kontrary to plaintift's 
orders, and plaintiffs lost it in consequence of it, plaintiff can 
recover something at least. But the witness Martin says, he 
did not know I'innix was the owner, and therefore disobeyed 
I h i ,  and was not bound to obey him, and did not promise to 
hold the tobacco ; that would be so if he had asked Pinnix to 
identify himself, tLzt is a question for yon. Pinnix said, he, 
(Martin,) never requested him to identify himself, a r~d  that 
Martin said that his hands had violated orders. 

Then how much can the plaintiff recover on the counts in 
case ? 

Plaintiff can recover whatever damages he sustained by dis- 
obediencp of his orders, and i t  is for you to Gnd the value of 
the tobacco, or whatever of it you say he lost by his orders 
being disobeyed. The evidence was, there were 88 boxes and 
100 pounds to the box, and the value according thereto, ranged 
from ten cents to seventy cents per pound, that the condition 
of the country made it difficult for persons to retaiu possession 
of property at that time, and i t  is for you to say what 
i t  =as worth under. ell the circurnstitnces. 

The defendant asks me to charge, that hefore plaintiffs can 
recover, he rnnst oiier a prei~onderance of testimony, that  if t l x  
evidence is equal, the flaintiA' cannot recover, illis is so, i t  
must preponderate i n  fkvor of the plaintiff hefore he can 
recover. 

The counsel for plaintiff asked the Court to give tlie instrnc- 
tions heretofore set forth which were allowed by His Honor, 
and the jury instructed i11 accordance therewith, with the fur- 
ther instruction, that if the jury found for plaintiff, they would 
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find_the vdue  in United States currency ; they should consider 
what tobacco of that quality was worth in Saliebury and Co 
lumbia, in order to find the value at  Charlotte, and also to 
consider what Pinnix said in his letter as to its value. 

1 Counsel for defendant asked the Court to give the instrue- 

I tions heretofore set forth. As to the I and I1 ~ i s ~ o n o r  charged, 
if the defendant received the tobacco ss  a common carrier, the 
relation of bailor and bailee would be established, and then if 
the orders were given to retain the tobacco and disobeyed, 
plaintiffs would be entitled to recover. 

That  as to instruction Nb. 111, His Honor charged there 
was a count in case in the declaration, and also in trover, and 
that plaintiff could not recover in trover; as to No. IT, he 
stated he had given instructions as to the preponderance of 
testimony ; as to the V, he charged that if the property came 
into the possession of Martin, as agent of defendant, after the 
order was given, i t  was "en route," and he would be bound to 
obey instructions. VI instruction refused, if defendant rc- 
ceived the property i t  made no diff'erence whether freight was 
paid or not; as to V I I  instructions, he charged, this would be 
true if Martin had demanded it. 5. K. Pinnix said he was 
one of the firm of J. 11. and M. H. Pinnix, and if Martin had 
said "I do not know you," he should have offerred evidence to 
identify himself, and whether he did or did not, was for the 
jury. 

The V I I I  instruction refused, that the owner of t l ~ e  tobacco 
had a right to control it. 

The IX  and X instruction refuscd. His Honor further 
charged the jury, that plainti% can only recover, in case, 
whatever the jury find that they suEered by a failure of de- 
fendant to stop their tobacco, and i t  was for the jury to say 
whether the damage was for the total loss or partial loss. 13% 
Honor left i t  as a question of fact for the jury whether plain- 
tiffs had instrncted defendant's agent not to ship, reciting in 
that connection in short, both the testimony of J. K. Pinnix 
and A. H. Martin. 
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Under these instructions a verdict was rendered for the 
plaintiffs ; and from the judgment rendered, the defendant 
appealed. 

J. IL V(Zson, for the appellant. 
Blachmer & McCorkle, and Bailey for appellee. 

PEARSON, C. J. The plaintiffs counsel asked His IIonor 
20 instruct the jury, that " if plaintiff, before defendant, re- 
ceived the tobacco, instructed defendant's agent at the Char- 
lotte depot, not to ship on defendant's road to Columbia, until 
ordered to do so, by plaintiff, and defendant's agent; did ship 
the tobacco without awaiting such orders, the plaintiff was 
entitled to recover. His Honor so charged, and the case is 
made to turn upon tlle right of the plaintify to give the order 
and have it obeyed. In this, there is error. 

The contract was to carry the tobacco from Thomasville to 
Coln~nbia, and there deliver i t  to the plaintiffs consipee ; we 
Bee no principle upon which the contract can be modified by 
inserting a provision, that the plaintiff shall have the right to 
order the tobacco to be held over at  Charlotte for a few days. 
I t  takes two to make a contract, and two to modify or vary it. 
A contract once made cannot be dissolved or varied, except by 
the consent of both of the contracting parties. This is a plain 
principle. The plaintiff's counsel, when pressed with it, was 
not able to cite a case or to give any satisfactory reason in sup- 
port of the position taken by Ilim. How did the plaintiff 
acquire a right to give orders to the defendant's agent to hold 
over the tobacco at an intermediate place between Thomas- 
rile and Colurqbia ? We can only look to the contract, and, 
h r e  is no such stipulation in it. 

I t  may be, that its agent by an express contract to hold 
goods over for a few days, at an internlediate station, can bind 
tile company. The supposed consideration being a general 
benefit, of su  icerease of business, by accommodation of thia 
kitid extended to customers; but it is certain, this new con- 
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tract, or rather this addition to the original contract, must be 
express, and there is nothing from which i t  can he implied, or 
i t  may be, that a promise of the agent to hold the goods over 
at  Charlotte, will be treated as a mere act of complaisance on 
his part, but nudum pactum in respect to the company. If 
the purpose of the plaintiff was to reserve the right to hold 
the goods over at Charlotte, why did he not have that stipula- 
tion set out in the receipt or bill of Iading ? or why did he not 
ship to Charlotte in the first instance ? This point is not pre- 
sented, and we express no decided opinion. 

The fact of an express promise by the agent ought to have 
beell passed upon by the jury, and the defendant has a right 
to coruplain that the instruction excluded the question. 

A shipper has no right to have the goods delivered to him, 
at  an intermediate station where the bull< is not broken, ex- 
cept by the assent of the company ; even should lie offer to 
pay the freight, through, to the point of destination ; for, i t  is 
not in the contract. We are inclir~ed to think, however, that 
at a station like Charlotte, where the bulk is broken, that is, 
where the goods are unloaded, and transferred to another car 
or to the warehouse the shipper may, upon tendering the full 
freight, and indemnity against the consignee, require that the 
goods be delivered to him there, and not be carried further. 
On the principle, that having the goods carried, is for his ben- 
efit alone, and he may dispense with a part of that stipulation 
in the contract, the fright being all that concerns the company; 
as if one emp1o;ys an overseer for a year at a fixed price, by 
paying up the full price he may dispense with further service; 
but this is a very difierent thing from instructing the agent, 
a t  an intermediate station, to hold the goods over until further 
instructions ; thereby holding on to the contract, and adding 
to or varying its terms. This can only be done, if a t  all, by 
express agreement, with the agent acting for the company. 

The defendants counsel ~ s k k d  His Honor to instruct the 
jury, that " if the plaintiff was entitled to recovor, the dam* 
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ges should be nominal." This, IIis Honor refused, but in 
effect charged that the measure of damages, was the value of 
the tobacco at Charlotte, on the day i t  was sent off. I n  this 
there is error. 

The plaintiff received his tobacco in Columbia, and his con- 
signee stored it in his own warehouse. I f  the plaintiff did not 
conclude to keep the tobacco, all he had to do was to send i t  
back to Chnrlotte, and the measure of damages would have 
been the cost of sending i t  back, and compensation for the 
delay. H e  did not howveer choose to send i t  back, but had it 
stored in Columbia, and the measure of damages is the same, 
certainly i t  cannot be more, for the plaintiff made his election 
to keep it in Columbia with full knowledge of the surrounding 
circumstances ; indeed, if the price of tobacco was as good in 
Columbia as at Charlotte, i t  would seem the darnaqes should 
be nominal. I t  was suggested that the receipt of the tobacco 
and having i t  stored in Columbia wae atwaiver of the liability 
of the defendant for sending i t  withont orders, or at  least re- 
duced the damages to a mere nominal sum-we do not think 
so, for the plaintiff was not obliged to give np his tobacco, by 
refusing to receive i t  in Columbia and charge the whole 
value to the defendant ; nor was he obliged to send i t  back 
and cliarge tlie defendant with the expense and delay-he had 
his election to receive the tobacco and keep i t  in Columbia, 
and charge the defendant with what i t  would have cost to put 
the tobacco back in the place from which i t  was wrongfully 
sent. 

The case of Zell vs. Bowen, 1 Jones, 316, relied on by the 
plaintiff, for fixing the value of the tobacco a t  Charlotte as 
the measure of the damages does not sustain the position, 
There, if the man was carried out of the county, or worked on 
water, i t  was to be at  the risk of the bailee ; the contract was 
violated and the negro died during the year, so that t h  owner 
never got him back, here the plaintiff did get his tobacco back. 
Note the diversity. 
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- - - 

Suppose, in that case the negro had been alive at  the end of 
the yew, sound and hearty, but the bailee had refused or ne- 
glected to send him home, and the owner was obliged to go to 
the other county and get him ; the measure of his damages 
would have been, the sum expended in bringing him home, 

- 

and something for the delay. 
SO, in our case, the measure, is, tho sum that would have been 

necessarily expended in putting the tobacco back where i t  was 
before and something for the delay ; indeed, this seems to have 
been the measure fixed by the plaintiff, in his own mind, when 
he required the President of the road to have the tobacco 
brought back to Charlotte ; this, the Phsident it seems, de- 
clined to do, probably hecausc he did not admit the right of 
the plaintiff to order the agent of the company to hold the 
tobacco at Charlotte. The effect of this refusal, was only to 
put on the company, a liability to pay, whatrit would cost to 
scnd i t  back, and compensation for the delay ; provided, the 
President was mistaken as to the right of the plaintiff to require 
that i t  should be sent back. But, it is said that ~vould all have 
been well enough, if the tobacco had not been burnt, when 
Sherman's army occupied Columbia. This is the gravemen of 
the action. We are unabIe to see how the act of the defend- 
ant, in  sending the tobacco from Cnarlotte to Columbia, con- 
trary to orders, was the cause of its being burnt. some ten or 
fifteen days afterwards, when Gen. Sherman's army occupied 
Columbia. The coming of Gen. Sherman and the fire was 
not a necessary or a probable consequence of sending the to- 
bacco to Columbia. I n  the language of the books the cause is 
not proximate but remote ; and in fact altogether unexpected. 
On the 1st of February, the plaintiff ships his tobacco to Col- 
umbia ; on the 7th February, he writes to his consignee, after 
having in the meantime visited Columbia, how to dispose of 
the tobacco, and wishes to be advised as to prices for the pur- 
pose of sending more ; so he had no fear that Sherman would 
come, and that his coming would incidentally cause the tobacco 
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to be burnt. I t  is not for him, now tosay, that the sending of 
the tobacco to Columbia on the 4th of February was the cause 
of its being burnt. In short that was a result not looked for 
by him or by the defendant ; and as he had the tobacco stored 
in a private warehouse, to be used by hinlself to the best ad- 
vantage, the loss must fall upon him. I hire n1.y riding horse, 
to be returned in two days ; the hailee neglects to retnrn the 
horse. In  the meantime I have occasion to go to some place 
and for the want of a horse undertake to walk, and trip so as 
fall and break my leg. Is  the bailec liable to pay for this in- 
jury, or only to make compensation ior the proximate and 
natural consequence cff his violation of the contract ? Again, 
a railroad by negligence fails to make connection ; a passenger 
happens to be under recognizance to appear at some court ; 
forfeits his recognizance and has to pay a large amount by 
reason of his failure to appear. Is  tlle railroad company liable 
to pay the amount of the recognizance or only the ordinarg- 
and necessary expense caused by the delay ? Carry the illus- 
tration from Bell vs. Bowen further : S ~ ~ p p o s e  the owner at 
the end of the year had received the slave, and while re-cross- 
ing Albelnarle Sound the slave happened to be drowned, the 
loss nro~~ld fall on the otwer, for the act of taking the slave 
out of the county, is not the proximate cause of his death, 
although it niay bc, that but tor that, ho would not have been 
drowned. Broom's Legal ilfaxi~ns, 203,209. Xayne, o n  t h ~  
7nw of dan~ageq 15. 

These are familiar and settled principles. The only diffi- 
cnlty is in making the application. We are satisfied his Honor 
erred in supposing that the act of the defendant, in sending 
the tobacco from Charlotte to Columbia, on the 4th of Febru- 
uary, was the proximate cause of the fact that the tobacco was 
burnt on the 17th of February, thirteen days thereafter. Fol- 
low out the reasoning, and the defendant would have been 
chargeable with the value of the tobacco, if i t  had been 
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destroyed six or twelve months after it was sent fiom Char- 
lotte. 

ERROR. Venire de novo. 

CHARLES SKINNER us. 11. O.  MAXWELL. 

1. When an infant purchases a stock of goods ior the purposes of trade and 
n~erchnndise, and to  secure the purchase money executed a noteand mortgsge 
of the stock of goods, such contract is voidable and may be disaffirmad by 
such iufant by any act which manifests such a purpose. 

2. The cffect of such disaffirmance is to  restore theuroperty, which remains, t o  
the person from whom i t  was obtafned. 

: Tho power to  al>point a receil-cr is n rcessa r i l~  inherent in a Conrt which 
possesses equitable iurisdiction, and it is exercised when an estate or  fund is 
in  existence, and there is uo compelent person to hold it, or  the person so enti- 
tled is in the nature of a trustee, and 1s misusing or misapplying the property. 
The Code of Civil Procedure does not  materially ehauge the equitable juris- 
diction of our  Courts on the subject.,C. C. P., See. 215. 

4. On the  principle of protection, a receiver may be appoiuted of an  infant's 
estate if i t  be not vested in a trustee; and when there is a mixture of property 
and the different interests of t l ~ e  parties cannot be ascertained until proper 
invoices are made, and a division effected under the direction 01 the Conrt- 
Held, to be a clear case for the appointment of a receiver. 
ddams' Equity, 358-53. 
1 Parsom on  Contract, 329. 
Y *Jones, 125. Cited and approved. 

This was a motion for an injunction and the appointment of 
a receiver heard before Logan, Judge, at Fall Term 1871, of 
Mecklenburg Superior Court. 

The facts of the case, upon which the judgment of the court 
is rendered are fully stated in the opinion of the Court. 

From the order of injunction and the appointtnent of a re- 
ceiver, the defendant appealed, to the Supreme Conrt. 
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DICK, J. The plainti-i'f purcllared :I stock <if g ; t - ~ ~ ? ~  ii-0111 

the defendant for tile purpose of carrying 011 t l ~ e  bnsiricsa of' 
trade and merchandise. I l c  p i d  a certain : m o n l ~ t  i:3 cash 
and executed a note for the balance of t11u purchase nloney 
mliicll Iic secnrcd 1)y a mortgage on t!~r stock of goods. AAer 
this purchase the plainti!li' lwugiit other p o d s ,  u!iicil in tht: 
course of his busilicss, wcro placed 111 tl:c store wii'li t!ic !:ioc?; 
which h e  had reccived fiii:;: ti;<: d;'f~iid:~~!t,. 

T h e  day of redemption, spctri'lied in ill!: ~!iort;<ige, l i : i .r i~~g 
passed withont p a p c n t ,  ljle dc~c:iiti:lt~t ::.: nlortgZ:j;ee, took 
possessio~~ of ::?I t,lic goods in t l ~ c ~  C , ~ ( > W ~  ;i1:(1 :?;;aiwt tlie i v i l l  t:+f' 

the philltiff, W i Z S  ?.\>O;I~ i,0 ~ 2 1 1  t I i ~  S:IlilC t o  :-:it$\- ~ I I C  I I I O Y ~ ~ < ; ~ ~ C !  

debt. This suit \?as coi~tt~oilce~.I  ibr tho 1:;;rp:i:e o i  rcsciiiding 
the contract of pnrc1i:lsc :l:ii? tlic m o r t p g : ~ ,  ;-.j:ci order 1;::. : i l l  

injunction, and t l ~ o  ::ji;x)il;till;.~ii c:i' :L receivcr I\-:IS ::<!;etl 
!-or to prevent the s:\lc, ::i:d 1)roi.cct !i:.c :)ropcrty ~ ; : i i i !  :lie 
rights of the 1)artic.s i ; ~  lliis c:ont~o~ei-;ljy ::ro ilt:trriiiiric.~i !,>- iiic 
collrt. 

The l~l i~int i f i   lieges i:i liis compl~iii'i tlini a l  i!ie d ; ~ t c  or i l k  

eontrzct \vit!l tlic dci'er~dar~t, h e  was an irifult still corlti~lnes 
of i ionqe ,  and demands by w a ~  of relief; tliut, sxid coiitr:lct 
and mortgage bc eutirely :~cscir!clecl (I-(.. This nllcgation oi 
infancy is not dcr~iecl in tho a n s m r  arid is t11ereLy riclt:iittccl 
for the purposes of this nation. 

W e  mill not consider the questions of fraud irlcntio~ied in 
the  complainh, or the merits to the controversy, as the plftintiff 
is entitled to a rescission of the contract on the ground of his 
infanc~.. 

A s  a general rule the contract of au i n h u t  is not void, but. 
voidable. Such a contract is incapable of being enforced a t  
law by the adult party, if the infant choose to plead his infancy. 
It is however capable of being ratified by the infant when he 
attains his majority. 
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Contracts entered into by infante for the purpose o i  business 
and trade are viewed with great suspicion by the Courts, and 
have been frequently declared absolutely void. The Courts 
are very watcl~ful over the rights of an infarit, wllo i n  contem- 
plation of law is incapable of carrying or1 l~nsincss and trade 
with proper discretion ; and a contract made by liiui i'or this 
purpose, if i t  is rnanifcstly prejudicial to liis interests, will be 
set aside. 

The principles wllic!i govern the contracts oC inlants : I .  e not 
distinctly defined and well settled in the boolis, but the better 
opinion seems to be, that every contr:ict of a11 iiihlit, is capable 
of being ratified, and is tlmcfore only void'~bie. 

Wlleri an infant is sued upon n cwntrwt Iir. can profcct 11i1n- 
self fro111 a recovery by L!IC 1)lea of irif:~rlcg ; I,nt Ire docs not 
Iiavc to wait 11nti1 ]I(: is s l i d  iu order l o  clis:iikinn his conf,rxck. 

Contracts which relate only to pe;wns or l)crsonnl property 
 nay be avoided by an infant during his minority by any :let 
~ ~ l l i c l l  clearly manifests such a purpose. I I'ctixous, 322. 

Tho eEect of such disaffirmnnce is to ~*citor.e tile 1roperLj 
wllicll remains to the person fro111 ~rholrl it was obtnilieil I J ~  the 
infant. It is lleld tlixt an infant cmr~o t  dnrirlc his mir~ority 
colnplctely avoid a contract relating t,o land, bnt his c1idKrrn- 
ante only suspends the matter, ant1 n lien lie iirrires at ::ye, Ile 
is at liberty to revive and enforcc such co11tr:tct. 1 l > t w ~ 0 7 ~ ~ ,  

322. 8 Jones, 125. 
111 our case, the intancy of tile plaintifT being r,tllnitted in 

the pleadings, the prayer of the coniplaint, clisai-lirmed tlie 
contract of pnrcllase and the mortgage, and tlie clefendant 
became entitled to so nluch of tlie property in the store as 
belonged to the original stock, and the ])laintiff was entitled 
to the goods afterwards pnrcl~ased by him. Tlle prayer for an 
order of injunction, and for a receiver was properly allowed by 
I3is Honor. The power to qppoirit a receiver is necessaril~ 
inherent in a Court which posgesses equitable jurisdiction and 
i t  is exercised when an estate or fund is i n  esistence, and there 
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is no competent person entitled to hold it ; or the person so 
entitled is in the nature of a trustea and is misusing or misap- 
plying the property. Adarns L!?., 352. 

The Code specifies certain cases in which a receiver may be 
appointed, but does not materially alter the equitable jurisdic- 
tion of our Courts upon this subject. C. C. F., Section 215. 

Where property is the subject of an action and is liable to 
clear equities in a party out of possession, the Court may ap- 
point a receiver, when i t  seems just and necessary to keep the 
property in dispute from the control of either party until the 
controversy is determined. 

The property is thus placed in the hands of an officer of the 
law, so that i t  may be nnder the protecting care and control 
of the Court, and be delivered unimpaired to the person who 
is legally ascertained to be the rightful claimant. 

On the principle of protection, a receiver may be appointed 
of an infant's estate, if' i t  be not vested in a trustee, for he ifi 
incompetent to take charge of i t  himself. ddams Eq., 353. 

This power is often exercised in the case of partnerships, 
where one of the partners gets the business and effects in his 
hands and is misusing them, or ie claiming the right to exclude 
his co-partners from the concern. The object is to secure the 
property until the joint business is wound up and the rights 
and liabilities of the partners are ascertained and adjusted . 

I n  our case there is a mixture of propertj, and the defen- 
dant is in the possession, and claims the right to dispose of the 
whole stock of goods for his own benefit. 

Tthe disafirmance of the con tract by the plaintiff restored 
to  the defendant his right of property in the goods which he 
sold, but the different interests of the parties cannot be ascer- 
tained until proper invoices, are made, and a division effected 
under the direction of the Court. 

We are of the opinion that this is a clear case for the ap- 
pointment of a receiver, and the order made by His Honor 
must be affirmed. 

Let this be certified. 
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BENSA33TM ASKEW as. JAMES M. POLLOCK, 61 nl. 

" A11 Acts nnd proceedings by o r  against, a conr~ty in its corporate capacity, 
should bc in the name t!ls Bosrd of Commissioners." A c t s  of 1568, Ch. 20. 

An older t o  show cause, which 16 in tho natdre of au nlt~rziutive writ of mnndd- 
mus, o u g l ~ t  not  t o  be cll~ected t o  the individuals composing t h e  Board of 
Cornrnissinncrs. It is only i i i  ease of disobcdience that they can be plocezdctl 
against individually. 

When nu erroneous m l i l ~ g  is the groand for p.11 sppeal, an u r u e r ~ d r n o ~ t  eacuot tw 
ullowcd in the Suprcme Court, which wocld &!cat the cause of appeal. 

Commissiorrers o! C!eavei.md, vs. Pogmrn, cited us2 approved. 

Petition for s prerntory mandamus, heard before Ulai'rre, 
Judge, s t  Fall  Term 1576, of Jones Snyerior Court. 

The case as stated on the record is, " Benjamin Askew va.  
J a r r m  M. Yollock, Ch'n, Tholnas G. Wilsm, &:., Cornrnis- 
qionera of Jonve county. 

The petition zeta out t l ~ t  the county of Jones is indcbtcd to 
the: p t i t ioner  " i n  the sum o l  fourteen hundred mid eighty- 
tlolbrs and sixty-scrcn ccnts, for services rondercci the said 
county, l~nder  n contrncl with the proper authorities thc.ra>i\f, 
and a130 ibr cl :fms transferred to him, k c ,  that tire clairrl IWF 

presanted to i!!e eomrai:sionera of the county, ant1 wa3 fdi3 
:qqxovetl by :I).. mid Commissioncr,i, and that the payment 
?it13 bm11 ~'cf;i*ed, dzc." Ttx prdyer is, " Yotar ILonrr, to 
order that the sitin:> zfi)re:~i:l, dne and achowledged, be paill 
by thr? defcntlnnts, or on i'clil:ire, that  tiley lic rcqnired on t~ 

day t o  be na:irod, to  %;)pear, and show canw to the conirnr~." 
,2nd also, "That the cierl; issue copies of the petition mi, 
c d e r ,  and that upon failure to in;~li-e payrtwlt, or A o w  SUG- 
raient carise to grant a peremptory tnartdam~as," &r:. 

4 
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l i p n  this petition, His IIonor issued an ordw, saltstaiitially 
:iq ~ ~ I O W S  : 

" 'khc Cierk of tlic Snpcrior Conrt of Junes, will issue copy 
t;i tlre petition to  the deiendant as prayed for. It is further 
ardcled t11:~t the defendants pay to plaintiir $1,482.67, thc 
:unuunt stated to be due, or on failure to do so, that they show 
came o:1 27th day of December, at  the Court IIouse in Tren- 
ir ,n t : )  the co~ltrary." 

i?ilil, nt the Fa11 Tcri:: 1371 uP i'ne Court. the jjetition and 
wder i:; rctumcd cadorzed. "Copy of thin pctition  id ordcr 
ilclivi m i  to J. 31. Pol!oc!;, Julln M-rret, Corurniesioners of 
O K  2s I .  k;igocd b\- tile Eheriil: Motion to qua.sh, was 
:ij:;tio hy the dc.f;:i:tlnr;t. Yhc: 1noti::n w:\s ovo;.rnlecl, :u:d de- 

B , \  ,. ,;d:!lit.6 q ~ ~ ~ c t l ~ e ~ ~  

.!. J?[. ~ l i ~ , ~ L d $ f ! L i h 7 1  ~ ; J Y  p l i ? ~ l l ~ , i ~ ~ ~  
. . 
i3:cc I Z  i i ~ r  c le indmt.  

!L,r-i , J .  'l'lic pi:iir~tif'r' alleges t'lat lie is  n creditor of ,he 
~1,urit .y of Jo::e~, mt l  41c. ei:ekfi to ~ n f o r c ~ :  tile yayir,ent of hi< 
c::~ if:: 11~1  a writ of ~ii::nd:m I L ~ .  

'File p:o(~ccddings wtre  instituted azai ts t  ccrtairi individualr, 
, l t j  lin:;: tllciiiselvcs Comn,iAoners 01 Jonescmnty. The statute 
c>xpj ecdy rqu i rcs ,  " All acts or prcceedings by or against a 
m u n t y  in its corporate capacity should be in the name of tllv 
4oard of comtnissioncrs." C?m~&sio17ers of Cfeavel~nd ?tcr. 

P'tgmm, 66, N. C.,  114. 
Y'he order to show cansc, which is in  the  na t~r re  of the altcr- 

!\,-,;ire writ of mandamus, ought not to have been dirccted to 
tlie individuals composinq the Board, as i t  is only in case of 
tiisobedience t l ~ a t  thcy are liable to be proceeded against indi- 
\ idaallp. 

Thc defennants moved to quash the proceedings as thcy are 
,lot i n  accordance with the requirements of the statute. 

This motion was in thc nature of a special demurrer, and 
, ,~ lght  to hare been allowed, nnIes; there was a motion to 



arnerrrl. Yt i 3  all irnporta:lt t h a t  t!le li,r.im ic.clui:.ei? by .lax- 
shall be coniplicd with, sa that 11y:.,1 ]r~oc.ecd;itgx l J l R S  he con- 
ducted with regdari t j ,  precision an t i  ccrtuir~tj .  X o  motion 

This was an issu(. of devisuuit ?.el m n ,  tried !dore  Moore, 
Judge at Spring Term 1811, id Edgecorrlho Supcrior Conrt. 

It was in evidence, by n wituesa, lYillisiu A. Tlarden, Jr., 
that while his cornmand was at Snliivarl'd Islar;il, near the city 
of Charleston, abont t!ie 1st of July, 1863, Ire wns asked bj- 
John B. Belcher to  write his will. P a p w  w i t i n g  was drawn 
by the witness, of which the f'olio\ring, as he recollects, is a 
correct copy : 
" Know all men by these presents, tha t  I, John B. Belcher, 

of the State of North Carolina, Edgecoinbe countj, for and 
in consideration of the natural lore and affection, which I 
have for my auut, Martha A. Belcher, do  give at illy death, 
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unto her, tlie snid Martha Belcher, her heirs and assigns, all 
the riglit and interest ill the Iiwds formerly belonging to my 
mother, obtained in the division of the lands of Alexander 
Cotter, deceased, and the interest conveyed to tlic said Martha 
Belcher, I, said J. B., shall forever warrant and defend against 
the claim or c la ims  of all persons whatsoavcr. 

I n  testiinony, n.l:e~eol; I, the said John 13. Relctier, have 
herentito st?t r11y i ? . > ~ i i !  : tr ld seal, tilid day of J d y ,  1863. 

.JOHN I:. BELCHER, [ ~ E A L . ]  
TPitne~~. 

W. .I. .AXDL>, 

J .  A. Soxv  x x . "  

That witncbs, xud  J.  A. Norman, signed the paper as 6' wit- 
nesses," at  the request, and i n  presence of; the said Belel~er, 
he thought :dm, that one J. Lane signed as n witness, at  his 
suggestion. The sobscriliing witne&, Norman, stated sub- 
stantially the w m e  thing. He, hovever, sa j s  nothing of 
Lane's signing the paper as witness. There was no testimony 
to  show thnt Lane was dead or could not be found. There 
was evidence to  show that the original puper writing was 
placed in the hands of R. II. Pender, and by him placed in 
an iron safe nmong his valuable papers, and t h ; ~ t  i t  was burnt 
alter the death of Belchor, by orrc D. Fender, who snppost.6; 
i t  to  be of no value. 

The caveators insisted tliat the paper wri t ing could not be 
propounded as :+will, bccanse it differed from w l ~ a t  mas alleged 
in the pekitiori of t ! ; ~  propnuder .  File Court held that i t  was 
substantinllj tho  same, tho11g11 M e r e n t  in iorm : " The 
Court imtriicted the jury, that if they were satisfied horn the 
testimony of Dardcn and Norman, that the al!eged testato: 
executed tbe paper, in the manner stated by them, and that 
after his death i t  was destroyed, in the way testificcl to by the 
witnesses, tlie Messr;. Pendcr, it tms t l~e i r  duty to find in favor 
of the defendant." 
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The jury found a verdict in favor of the propounder. The 
counsel for the caveator asked for a new trial, upon the ground 
that i t  appears in the petition af the propounder that J. J. 
Lane, and two other persons, were the attesting witnesses, and 
that Darden's testimony tended to establish the same fact; 
and that i t  was the duty of the Court to have charged, although 
not epecially requested, the jury, that if the whole testimony 
satisfied them that there mere t h e  attesting witnesses to the 
alleged paper writing. The Court refused to grant a new trial 
and directed aprocedeendo to issue to the Probate Judge, &c. 

The petition of the propounder before the Probate Judge, 
professing to act out only the substance of the mill, stated that 
there were t h e e  subscribing witnesses. 

The aaveators appealed from the judgment of the Conrt. 

No Counsel for plaintifi?. 
Bottle & Sons for defendant. 

BOYDEN, J. There were only two ynestions made i n  the 
argument of this case. 

1. That the will attempted to beset up by the propounder 
was different in form, from that found by the jury. 

2. That the petition of the propounder alleged, that the 
wilkhad three subscribing witne3ses; and that this being al- 
leged in the petition, all the three witnesses, shonld have been 
called, or their absence accounted for. 

The Court is of opinion, that the will as found by the jury 
is in substance the satne as alleged in the petition. 

True, i t  has the form of a deed; but it was proved that the 
will was made the when the testator waq i n o p  con~il l i  
and that the draftsman was requested to write a will, and in 
the instrument the operative words are, " I do give a t  m y  
death." 

The jury have found this to be a will. I n  the case of 
Habergbm us. Vincent 2nd, Vesey JP., 204. Justice Butler 



a t  page 330 of t l x  c:kse, s21j-s, " that the cases had established, 
that an instrumen1 in eriy firm, whether as a deed-poll or 
indenture, if the o h i o n s  purpose is, not to take place till after 
the death of the pers,)tl ntakirtg it, shall operate as a will. 
The authorities for that are both a t  law and in cquity. I n  
one of the cases there were express words of imrriediate grant, 
and a consideration to  suppurt i t  as a grant, but as upon the 
whole, tlle i n t c ~ ~ t i o n  tililt i t  sho111d have a future operation 
after his death, it wa5 ~ o : l s i d ~ r ~ ' d  a3 il will." 

I n  the case of J&k v .  LCmr'emon, 1 Deans, 554, it is said, 
'' that a will tn:iy he rti:u!c i n  m y  form provided the formali- 
ties required by I : L V  Ile c )iuplied &th. I t  may be in the  form 
of a deed uf gift, pwvidc i l .  i t  is the intent of the testator that 
i t  should operate after his death. Thwold as. T?wl~'ld 1, P h i U  
1, and cases citoti." The case of the executors of I h ~ y  us. 
Ba l la rd  and A Y ~ L I ~ ~ ,  2 Cwolina Ecpasitory 295, decides that 
the  paper propounded as a will, thong11 in the form of a deed, 
as in this case, yet as the inrstrnn~ent of writing was made 
with a view to the d i ~ p n ~ i t i o n  of the estate, after the death of 
the maker, and alt l~ough the testator was advised to make n 
deed, yet the whole structure and operation showed i t  to  be a 
testamentary paper. The other point as to a thirdsubscribing 
witness, who was not called at  the trial, nor his absence ac- 
counted for, i t  is suficient to remark that the verdict of the 
jury has preciuded that  question ; as they have found ' that 
tbere were in fact or r lp  t w o  subscribing witnesses, but if i t  
were not so, tho cnveator conld not avail himself of this ob- 
jection, in the manner atterrlpted in this case. 

Thcre is no error. T h k  will be certified that such other 
proceetlingsmay 1~ had :i-s the law requires. 
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0. SPRINKLE us. JULlUS MARTIX, cl a?. 

Wherc a debtor conveys property, in trust to sell and pay certain crediton, 
the trustee holds in trust for the credilors, and then In trust, for tbc debtor ~s 

a rrsuliiug trurt. This resulting trust can not be sold, under execution as an 
equitable estate, for by the prorisione o f  ttdc Statute. the pnrchaser at execm- 
tion sale, takes the legal as well as equitable estate, which would cut OM the 
creditors. 

Alter the debts are paid, the resulting trust ia liable t,o sale under executioa. 
But a mixcd trust cannot be sold in that way. 

77zompsori vs. P w d ,  7 Ired. 418, Hawino~h r s  lialllr. % Dev., Eq. 537, approwf.  

This was a civil action for the recovery of tlie possession 
uf a tract of land and damages for tbe detention thereof9 
tried before Mitchell Judge, at Fall Term 1871, of Wi lke~  
Superior Court. 

Plaintiff showed a deed in trnst iiom l~iiriself to C. I;. Cook, 
made to secure a debt to Jenkins and Roberts, bearing date 
March 27th, 1855, and which covered the land in dispute, and 
a deed from Cook reconveying the land, and dated 12th IvIarch 
1863. Ue  also, for the purpose of showing that the defendant 
clairned under tlie same title, and for no other purpose, intro. 
dnced a copy of a deed from E. Staley, Sheriff of Wilkes, to 
the defendant?, reciting that lie had sold the land in contro- 
versy, as the property of 0. Sprinkle, on the 3rd day of May, 
1858. 

Defendants offered in evidence :t transcript of record frorn 
the Superior Court of Meclilenburg county, setting forth a 
judgment obtained iu said court, by Springs S: McLeod 
against 0. Sprinkle. at Fall Term 1856, of said Court, and a 
f i  fa issned thereon to Spring Term 1857, which execution w~ 
returned unsatisfied. Also stating, that an alias$ fa had issued 
from Spring Term to Fall Term 1857, end returned unsatis. 
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fied. It was also stated that a p!uries$ fa had been issued, 
returnable to Spring Term 1558, of Mecklenburg Court, which 
was levied upon plaintiff Sprinkle's iuterest in said land, and 
that the same was sold. The return did. not state to whom 
the laud was sold. No$ fa mas set out in  the transcript, 
except the one to Spring Term 1857. Defendants offered a 
deed from the Sheriff of Wilkes to themselves as purchasers. 
Flaintiff objected to the introduction of t!~e deed. The Court 
overrnled the objection. The plaintiff asked the Conrt to 
charge the jury, that as both parties claimed under the same 
parties, and as the plaintiff claimed through C'ook, whose deed 
bears date 27th day of March, 1855, a date prior to the execu- 
tion, under which defendants ulaitned, plaintiff was entitled 
to recover. The Court declined so to charge: and instructed 
the jnry that the plaintiff being nlaker of the trust to Cook, 
had a legal interest on the 3rd day of Nay, 1858, which was 
liable to execution and sale, and the defendants being the 
purchasers thereof, plaintiffs would not recover. Verdict for 
the defendants. Rule for a new trial. Discharged. Appeal, 
&c. 

Furches for plaintiff. 
Armfield for defendant. 

PEARSON, 0. J. The defendant acqnired no title by his 
purchase at the Sheriff's sale, for Sprinkle (the defendant in 
the execution) had no estate or interest in the land, which 
could be sold by the Sheriff under execution. Yhompson V. 

Ford, 7 Ired, 418. l larr ison v. Battle, Dev. Eq., 537. When 
B debtor conveys to a trustee, in trust to sell and satisfy certain 
creditors: the trustee holds in trust for the creditors, and then 
in  trust for the debtor, as a resulting trust. This resulting 
trust cannot be sold as an equitable or trust estate, for, by the 
provision of the statute the purchaser a t  execution sale takes 
the legal, as well as the equitable estate, which would cut  off 
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the creditors who are secured by the deed of trust. After all 
of the debts secured by the deed of trust, are satisfied, the 
resulting trust becomes liable to sale under execution. for the 
pnrcl:aser may then take the legal as well as the equitable es- 
tate, without prejudice to third persons. Such was the case in 
IIarrison v. Battle. But where there is a mixed truet, as in  
our case, that is, a trnst to pay debts which are unsatisfied and 
R resulting trust for the debtor, sucl~ resulting trust cannot be 
sold under execution ; for the pwchaser cannot take the legal 
estate without prejudice to the creditors named in  the trust 
as in Thompson vs. Ford, and in our case. So, l l i s  I-Ionor 
erred in his instruction "that the plaintiff being the maker 
qf the trust to Cook, had a legal estate in him on the 3d day of 
May, 1858, liable to execution and sale." 

The plaintifl a t  that time had no legal estate, and his result- 
ing trust was not liable to execution sale. 
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W. 1:. 8. BURBANK, rt. ub., vs. 8. E. WILEY, et .  al.* 

A decree ought in all and must in cases of an equity character arising under 
the C. C. P., declare the facts upon which the law is adjudged. 

In  equity cases pending at  the adoptiou of the C. C. P., this Court can either 
try the facts or diroct issue to  be sent down, bak nsually adopts the latter 
worse as in this case. 

This was an equity cause pending in the Court of Equity 
for Eeaufort county a t  the adoption of the Code of Civil Pro- 
cedure, and was transferred to the superior Court under the 
provisions of the Code. 

At Fall Term 1870, His IIonor Judge Jones, proceeded to 
render a decree in the old form, which, however, contained no 
declaration or finding of the facts, nor did they otherwise ap- 
pear from the papers, t o  have been found. 

From this decree the defendant appealed. 

Powle for the p:aintiff. 
XcCorl'cle & i:K I% Bailey for defendants moved to remand 

for the above stated defect. 

READE, J. A decree ought to declare the facts, upon which, 
the law is adjudged. Under the C. 0. P., when that is not 
done in new cases, me have to send the case back because we 
can try no issue of fact. IC is otherwise in equity cases pend- 
ing at the adoption of C. C. P., as this case was. But even in  
old cases we usually direct issues to besent down. The decree 

*This case wrs decided at  January Term 18'lh. but by nome ovemlgbt,.was not 
reported. The Attorney General considem i t  ae lnvolvln$ a question of practice 
ef 8uBcien.t 'Importance t o  reqralre 8 raport even at thls t ime 
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in this case declares no facts, and the issues are such as we arc 
utlwilling to try. We have, then, either to send down issues 
or to remand the case that his Honor below may, in such way 
as may seem to h im best, find the facts. To this end the judg- 
ment is reversed and the case remanded. 

STATE ex rel. C. C. CLARK and others us. E. R.  STANLEY and others. 

I. LLTha Governor shall nominate, and, by and with the advice and consent of 
a major~ty of the benators elect, appoint, al l  officers, whoscofficca are estab- 
lished by this Constitution, or which shall be created by law, and whose ap- 
pointments are not otherwise p ~ o s i d e d  for, and no such oEcer shall be ap- 
pointed or elected by the General Assembly. Section 10, Article 3, Constit$- 
tion." 

8 The words coutained iu the above section of the Constitution, 'Lwhosc ap- 
pointmentfi are not otherwise provided for," mean provided for by the Consti- 
tution, and the words "no ~ u c h  officer @hall be appointed or  elected by the Gen- 
eral Assembly," arc snperaddcd as an express veto upon the power of the 
General Assembly, whether such office be established by the Constitution or 
be created by an Act of the General Assembly. 

3. A public office is an agency for the State; and the person, whose duty it is t o  
perform that agency, is a public officer. Nor does i t  make any difference 
whether he receives a salary and fees acd takes an oath, these being mere in- 
cidents and no part of the office itself. Nor is i t  material whether one act or 
a aeries of acts are required to,be done. 

4. The Act of the General Assembly, passed April 6th, 1871," giving to the  
President cf the Senate and Speaker of the Honse of Represen!atives, the 

*,4n Act to  c h a n ~ e  the method of appointing proxies and directors in all cor- 
porations in which the State has an interest: 

Section 1. The General Assembly do efiact, That all power now vested in t h e  
Governor of the State to appoint aproay or proxies or  directors to represent t h e  
iaterest of the State, in any corporation or Uompacy in which the Btate has an 
interest, be and the same ie hereby revoked and annulled. 

Section 3. That the President of thesenate and speakerof the Honse of Rep- 
resentatives, are hereby authorized and empowered by a paper wr~t ing  signed 
by them, to  appoint all proxies and directors in all corporations in which the 
State bas an interest. 

Section 3. A11 laws in conflict with thia Act are hereby repealed. 
Section 4 This Act shall be in force from end after its ratification. 
Ratified 6th day of April 1871. 
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power to appoint "all proxies and directors in  all corporations in which the 
State has an interest," creates a public ofiice and fills the same by appoitltment 
of the Legislature. 

5. The power of the General Assembly l o  repeal an Act, w h ~ c h  had been passed 
since the adoption of the Conslit~ition, ar.d accepted by the Railroad C o m ~ a -  
ny as an srnexlment to their charter, discussed by Pearson, C. J. 

Hoke us. Benderson, 4 Dev. 12 
Worthy us. Barrett, 63 N .  C. R. 199, cilcd m d  commcn:ed o a t .  

This was an action in the nature of a Quo ITarranto 
broughtby the relators of the plaintiff against the deieudants. 
The surnrnons was returnable to Fall Term 1871 of Craven 
Superior Court. Before the application of the relators of the 
plaintiff' an order of injunction had been issued by IIis Non- 
or, E. P. Dick, restraining tlie defendants from leasing or dis- 
posing of the property and franchise of tlie Atlantic and 
North Carolina Railroad Company to tile Pennsylvania Cen- 
tral Itailroad Company or to any othcr person until the further 
order of the Judge of the 3d Judicial District. At the return 
term of the Superior Court for Craven county, the defendants 
filed their answer, and on motion, the injunction order there- 
tofore issued was vacated by His Ilonor, Wm. J. Clarke and 
judgment rendered against plaintiff for costs. From this 
judgment the relators of plaintiff appealed to the Supreme 
Court. To understand the opinion of the Court, a brief state- 
ment of the facts is'all that is thought to be necessary. The 
relators of the plaintift alleged in  their colmplaint, in sub- 
stance, that they were the legal and rightful Board of Direc- 
tors of the Atlantic and North Carolina Railroad Company; 
that by virtue of an Act of the General Assembly, ratified on 
the 6th day of April, 1871, authorizing and empowering the 
President of the Senate and Speaker of the House of Repre- 
sentatives to appoint proxies and directors on the part of tho 
State in all corporations in which the State has an interest. 
E. J. Warren, President of the Senate, and Thomas J. Jarvis, 
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Speaker of the  IXonse of Representatives, had issued commis- 
sions to 61. C. Clark and others as directors on tlie part  of the 
State i n  tho said Railroad Cornpaay; t h t  a t  a regular mceting 
of tho Stockholcicrs other director6 were elected .to represent 
the private Stoclrholdera, and that a President and other oiEcers 
were clectecl. TlmL tlie ddcndmts  are now in possessioir, claim- 
ing to bc dircotord and  refused to bnrrender possession of the 
property &P., of the said Conlpany, and that tI:ey hatl intru- 
ded in to  tmri astirped the o ~ ~ c c s  of the said Railroad Compa- 
ny w i t h o a t  aatiiority of lax.. They asked jndgrnmt that they 
be tlec!i\recl the legal and r igh t id  Directors o l  the Atlantic 
and North Carolina Raili.awd Company, that the dcfendnnts be 
ousted therefron,, and p!aintilh be put in possm~hn.  For  nn 
inju~lclion nrzd receiver. 

Defendants in t!ieir aiiimer insisted that they were tho right- 
ful directors of the A. c!  N. C. R. It. Co. T L a t  they claimed 
to hold the same under the proviGons oi the c?~:~rtc-r and the 
law of the  land, authorizi?lg and empowering the Cfovernor of 
the State to  appoint dircctors, &r:. That tlie Governor had 
issued coninlissions to a nnrnhor of thc dcfmdants ns directors 
on tlie part  of the State and that the others had been legally 
and proprrly elected in a meeting of the Stockfil,idcra under 
the provisions of the charter of the corupany. They denied 
the right of the plaintiffs under the appointnrcnk r n d e  by 
the  President of the Senate and Speaker of the IIonse of Xep- 
resentatives. That  the act of the  General Assembly u7hich 
cunfcrrecl this power upon them mas unconstitutional. 

-J Jf. tZ!c~ugh.iLZni?, r.i-110 appeared for tl e relators to& the 
fol!owing po4tions, which were elaborately argned . 

I. Tha t  the Cumticution, see. 1, a t .  3. has created the 
officc of Siiperintenclent of Public Works. I n  sec. 13 of same 
article, i t  is declared that his drlties s l~al l  be prescribed by 
law, and that such dnties were prescribed by the act of' 1868 
-%9, chap. 270. 

11. T h a t  the  Constitution having once conferred the power 
upon the legislature to prescribe the duties of this officer, with 
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r.eSerence to the State's interest, i n  improvcrncnts ~ l r e a d y  tiono 
and in process of completion, the wliole snbjsct matter is 
submitted to the discretion of that body, ~ ~ l t l  b b  tllcrefure tlie 
Supreme Conrt is not capable of contro!!i:q the mcrcise of 
power on the part of the General i"isi-.:nbly." Bmnd~~an: tw. 

Groom, 64, N. C., 250. 
III. That having tiliv power to givc tire appointment oi' 

State directors, &LC., lo Superintenricnt of  public. ~vorks, the 
Gencrxl LZsserxblp could withrlram snch right, : i i r t l  confer i t  
upon another, as they Ilnd done i ~ :  th,: acts of' 1863-'70. chap. 
112, givirq to the Governor and c o n n v r :  :inti t h a t  by ~ i r t r i e  of 
the  smne p o w r ,  by the Act o l  1870-'11, they took this :~n" ,~or-  
i&y from the Governor a n d  c o n f w d  i t  npon the I'resident of 

the Senate and Spc:-kc; of the Ir2lon.c. 
TB. T h ~ t  t l ~ k  view ;a ill Ilarn~erry with bee. 10, :,,1. :;. 

'l i h a t  rhis section ma:- not irliendcd t o  apply to the mailner of 
a p ~ o i n t i n g  proxies md directors, bat only to t l~ose who have 
been recognizec! as offieem, a proper vlassificxtioil of whom 
had keen given by t l ~  C o w l  i n  Worthy ?I. 12:~rrcl, 63 N. C. 
I?,., and this act of April Tith, 1976, empowering tlie President 
of the Senate and SpeaBer of the Ifouse to appoint, 'did not 
create any office a t  all, but if the right to appoirit directors, 
&kc.> was an office it  was created by the charter of the corpora- 
tion, A. & N. C. R. R. Company, which existed a t  the adop- 
tion of the Constitution. 

V. That  the provisions of sec. 10, art. 3, does not apply be- 
cause this office (if one) had already been provided for prior to 
the  Constitution and was therefore otheryise provided for, snd 
tha t  said 10th section does not, for the reason stated, apply to 
the  act of April  6th, 1871, under which the plaintiffs claim 
their appointments. 

Phillips & Xerrimon, for defendants. 

PXAR~ON, C. J. "The Governer shall nominate, and by 
and with the advice and consent of a majority of the  Senators 
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elect, appoint all oEcers whose offices are estahlisllcil hy thib 
Constitntion, which sliall be created by law, and whose ap- 
pointments are not otherwise provided for, and no  silch oacer  
shall be appointed or elected by the General ihsse~nbly."-- 
Art. iii, seetion 10, of tlie Constitution. 

Tlie words-'l whose appointments are not otilcrwise provi- 
ded for,"-evidently mean : providcd for by the C'onstitution, 
and the words : " No suet1 ofEccr shall be appointed orelected 
by the General Assernbly," are superadded as an express veto 
upon tbc power of the Genera? Assembly, to appoint or to 
elect an ofricer, whether the oGee is established by the Gon- 
stitl~tion or shall bc created by an act of the General Asembly.  

This construction was not cen tested on the argument, and 
the case was put by the counsel of thc plaintifh our the ground 
that the Act of April, 1871, which authorizes the President of 
the Senate and thc Speaker of the Housc of iteprcsentatives to 
appoint proxies and directors -lor the State in all corporations 
in which the State is a stockholder, docs not create an oacc. 

On the part of the defendants, i t  was insijtcd : That the 
Act of April, 1571, does create an offkc, and that the 
General Assembly appointed ofiicers to fill thic new oflice in 
violation of art. iii, sec. 10, of the Constitution. 

A public ofice is an agency for tlie State, and the person 
whose duty it is to perform this agency is a public officer. 
This, we consider to be the trne definition of a public officer in 
its original broad sense. The esse~lce of i t  is, the duty of' 
performing an agency, that is, of doing some act or acts, or 
series of acts for the State. 

Public officers are hsually required to take an oath, and 
usually a salary or fees are annexed to the office, in which 
case i t  is an office "coupled with an interest." But the oath and 
the salary or fees, are mere incident$, and constitute no part 
of the office : Where no salary or fees are annexed to the 
ofbe ,  i t  is a naked office-honorary,-and is supposed to be 
accepted, merely for the public good. This definition also 
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exclndcs the idea, that a public office must have continuance. 
It can make do diiference, whether there be bnt one act, or a 
series of acts to be done-whether the oEce expircs as soon as 
the one act is done, or is to be held for yews or clurittg good 
behavior. This incident, huyever, need not bc considered, for 
here is contin aanw : the dirty is itnposed upon the President of 
the Senate, and the Spealtrr of t l ~ e  IIousc of Representatives, 
for all time to como. 

To illustrwte our dcGnitiorl : The Executive Department is 
an a,rency ibr tho State, and the (;overnor and others, whose 
duty i t  is to discharge this agency, arc public oEcera. 

T h e  Judicial Depar t~r~en t  is an agency for the  State, and 
thc 3ndges are pnblic o i l i c~ l*~ .  

The 1,egislative Department is an agerlev for tile State, and 
the mernbe~s of the Senate a n d  of the 1Iu:ii-c or' liopresenta- 
tives, are pilblic oficers. 

If i t  be objected, Worthy u. Carrett, 63 N. C., 190 speaks 
of rnembers of Congress and rnernt)erij. of thc ($enera1 Assem- 
bly as not beinq pubiic oEeers, the reply is : The language 
used in that case has refwcncc to tlle wording of the 14th 
article ckf the Amendwonts to the Constitution of the United 
States, in whiell the 'L Senator.!; and Representatives in Con- 
gress and ~nemiocrs of the State Legislntures" are nominated, 
because of being prominent objects-easily pointcd out by 
specific t e r m  ; but in regard to the other objcets, t!jey conld 
not be pointed out, or nominated by terni; so specific, and 
recourse was had to  the more general term, " executive and 
judicial officers," so the inference that " ~r:enibcrs of Congress 
and rnembers of tho General Assershly" :Ire esciutled from 
the original and broad sense of 'Lpnldio ofiicers'' ia 5~ no 
means Iogiual. Bnt suppose, i n  some may, either. in that above 
indicated, or by inadvertence in caws not calling for a precise 
definition : "Members of Congress and members of the Gene- 
ral Assembly" have been taken out of the definition of " ynb- 
lic officers," and are to be styled " pnhlic servants." A 
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distinction without a difference, that does not affect an argu- 
ment, and we may allow this anomalous exception, without at  
all imp?iring the force of the conclusion drawn from the legal 
meaning of a '< public officer." The distinction between W or- 
thy v. Barrett is this: hcre, wc are treating the terms "public 
offices and public officers," in the broad, original legal sense 
in  which these terms are used in the Constitution of the State. 
There we were treating the terms in the restricted sense, in 
which they are used in the 14th article of the Amendments of 
the Constitution of the United States. 

The instances giwn are offices coupled with an interest. 
The management of the University is an agenc.y for the State, 
and the Trustees upon whom is imposed the duty of discharg- 
ing this agency, are public ollicers. This office is naked and 
merely honorary. 

Suppose i t  be enaoted by the General Assembly : " There 
.ahall be some fit .person, whose duty i t  shall be, to see, that all 
persons against whom there ic; probable cause for the charge 
of felony, are forthwith arrested, and in case any person shall 
flee from justice, to offer a reward for his apprehension." 

SEC. 2. I t  is further enacted " that John Smith discharge 
the duties aforesaid." This is an agency for the State ; a pub- 
lic office; i t  makes no difference whether i t  be styled "office 
of General of Police," or has no name, or whether there be an 
oath or not, i t  is to all intents and purposes a public office. 
The constitutionality of the act might be questioned, because 
to make this new office, a duty or function of the Executive 
Department is taken away ; in other words, the material oat 
of which this new office is manufacttired is taken from the 
Governor; and in the second place, because the General A0- 
sembly has filled thia new oflice by its own appointment, con- 
trary to the express provision of the Constitution-"no such 
officer shall be appointed or elected by tbg General Aesembl~." 

Again :--suppose an act :-Whereas, experience has proved, 
that the Governor has made an ill use of the power of appoint- 

5 
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ment, it. is enacted : there shall be two fit persons to be styled 
" appointers general," whose duty i t  shall be to appoint all 
public officers and to fill all vacancies. 

SEC. 2. I t  is further enacted,-" the President of  the Sen- 
ate and the Speaker of the House of Representatives, shall be 
the appointers general." This act is clearly unconstitutional; 
for, in the first place, in order to create this new ofice, it takee 
from the Governor, a duty or function vested in him by the 
Constitution ; and in tlle second place, the General Assembly 
fills the ofice by its own appointment, contrary to the expruss 
veto of that instrument. 

This is the case under consideration. True, it is on a larger 
male and covers more ground ; but although differing in de- 
gree i t  is the same in principle. A new ofice is created ; i t  ie 
not so in name, but is in effect the ofice ot " appointors for 
officers in all curporations in which the State i i  a stockholder,'.' 
and iu order to create the office a duty or function of his office 
is taken from the Executive, and the apiointment of these 
" appointors for corporations " is made by the General As- 
sembly. 

I f  i t  be said, there is this distinction : The " appointors 
general" in the supposed act, are to appoint all State officers, 
whereas, the " appointors for corporations " are confined to 
State proxies and directors, and these are not oficers of the 
State, but of a corporation in which the State is a stockholder. 
The reply is : This iq a distinction without a difference,- 
even should i t  be conceded, that the proxies and directors 
are not public officers-into which queetion we will not enter, 
for our concern is with the ofiice of " aypointors for corpor- 
ations " and not with the persons they F a y  appoint to these 
offices. To the suggestion, the Act of April 1871, does not 
purport to create an office or to fill it, the reply is : such, ob- 
viously, is the legal effect of the act, When analyzed, i t  will 
be found to contain kmo provisions : there shall be an agency 
for the State to make the appointment of all State proxies and 
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State directors in corporations. This creates a public ofhe, 
and i t  can make no difference that i t  is called the office of ap- 
pointers of State others  for corporations, or has no name given 
to i t  ; in the second place, the officers who are to discharge 
this d t ~ t y  are appointed by the General Assembly. 

W e  declare our opinion to be, that the statute is nnconstitu- 
tional, and that the relators are not entitled to the ofices 
claimed. We put our opinion upon familiar ~rinciples  and 
plain aualogies of the law which are intelligible to every one. 
The many cases cited on the learned argnlncnt with which we 
were favored, are not referred to, because a full discllssion of 
them would tend ratlierto obscure t1l:tn to elncidate the sul)ject. 

We will only refer to J h k e  v. IIenderson, 4 Devereux 
12 ; that mine from which so nlucli r ic l~ ore has becn dug. 
I n  the able and elaborate opinion of Chief Justice R u t h ,  me 
find an instance of a puldic officer clearly in point, which fully 
confirtns our con.clusion. I t  sustain& the distinction between 
a naked honorary oflice like the one which we have been dis- 
cussing and an otEce coupled with an interest. I t  sustains our 
conclusion, that the duty uf a ~ p n i d n g  to an oficc, c o n d t u t e s  
of itself A public ofEcer, and there is the further coincidence 
of indefinite continuance by conferring the new ofice upon 
the incumbents of oilices already established. On page 21 he 
says: " The distinction in principle between agencies of the 
two kinds is obvious, the one is for the public use exclu- 
sively, often neither lacrative nor honorary, but onerous. The 
other is for the public service conjointly with a benefit to the 
officers. The distinction which I am endeavoring to express, 
may be fully exemplified by the difference between the public 
agency in appointing, and that exercised in  discharging the 
duties of a Clerk. By the law the Judges of the Superior 
Courts. and the Justices of the County Courts were authorized 
t o  appoint the Clerks of their respectivc Courts ; that power is 
an o f i e  in  the extended sense of that word, which originally 
signifies duty generally, but i t  is not a lucrative or valuable 
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office; it was a duty to be performed exclusively for the pnblic 
convenience, and with reference to i t  alone, without any bcn- 
 fit immediate or remote to the Judges or Justices as individ- 
uals. " The Courts in this respect are not exercising a Judi- 
oiaZ iunction, not serving for emoluments, but were mere min- 
isters of the law, and naked agents of the body politic, to effect 
an end purely public." "But when the country has through 
those agents appointed a Clerk, though he is also a servant of 
the public, yet he is something more than a naked, uninter- 
ested political agent." 

2. Another ground was taken for the defendants : I t  is the 
one on which his Honor i l l  ,.le Conrt below put his opinion. 
By the Act of 24th of Ma d 1 ,  1870, the Governor is anthoriz- 
ied to appoint proxies and directors for the State in corpora- 
tions in which the State was a stockholder, prior to the 
adoption of the present Constitution. This act was assented 
to, as an amendment of the charter by the esrporators of the 
Atlantic & N. C. Railroad Company, at  a general meeting in 
June, 1870 ; and i t  is inristed that the Act of April, 1871, 
which authorizes the President of the Senate and the Speaker 
sf the House of Representatives, to appoint proxies aud di- 
rectors for the State, in all corpol'ations in which the State is 
a stockholder, and repeals all laws in conflict therewith, and 
forbids the Governor to make such appointments, is un- 
constitutional in this : I t  violates the charter of the company, 
and varies the contract without the assent of the corporators. 
Reply : I t  may be the company has a right to complain of this 
changein the charter, but it is an act of the State, and as both 
the defendants and the plaintiffs profess to be acting under the 
authority of the State, neither can be heard to make the ob- 
jection. Rejoinder : The defendants' title is not involved ; 
the title of the relators is alone in question ; and they 
mnnot make a good title under an act which involves the 
charter of the company. Surrejoinder : By article VIII, 
&tion 1 of the Constitution : cccorporntions may be formed 
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under general laws," &c.;-'' all general laws and special acts 
passed pursuant to this section may be altered from time to 
time, or repealed ;"--true, this dies not apply to corporations 
chartered before the adoption of the Constitution, but the 
Atlantic and North Carolina Railroad Company by accepting 
the amendment of their charter by act of March, 1870, placed 
itself, in that respect, upon the footing of :L corporation char- 
tered after the adoption of the Constitution ; and the power 
of the General A~sembly to alter the charter from time to 
time, or to repeal the amendments, attaches to this corpora- 
ration. 

This is an interesting question, into which we will not enter, 
as its determination is not necegsary for the purpose ot our 
decision, and iu regard to it, the corporation has not been 
heard. 

The judgsnent of the Court below is affirmed with costs. 
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1. The application lor a policy of insurance, forms a part bf the contract of in- 
anrauce where the policy refers to  it as guch. 

1. And ic an action by the insured on such a policy, the burden of proof is upon 
the  plaintiff. 

8. The application must be set out in the complaint, and, being in the nature of 
a condition precedent, the truth of its representations must be proved by him. 

4 A representation as to the valueof property insured, is material, even though 
the policy contains a stipulation to pay two-thirds of the real value or  less if 
the  loss were not so much; but  the doctrine of immeteriality does not apply 
in such a case, the representation forming a part of the contract, and, being 
made in response to  a direct question. 

6. A chhrge in such a case, tbat theapplication was not a part ef the contract, 
that  the declaration a8 to value by the insured wos a mere reprsentalion, aud 
that the only question for the considerbtion of the jury was the value of the 
property burnt, is crroueous, aud the error is not cured by the remark alter- 
wards made to the jury that unless such statements were fraudulent and false, 
they would not bar the plaintiff's right to  recover. 

6. Even treating the statement a6 to  the value as a representation ; i t  is not a 
correct principle, that to prevent a recovery, it is necessary to show that the 
statement wasfraudulent as wall ss false, and herem lies tne Siflerence between 
a representation as a n  opirdon and a representation of a fact. 

9. It is sufecient to  avoid the policy tbat the representations were false A o w e u  
honestly made-if material they must be perfectly true. 

8. One whose propetty is insured at  his own requeet in the name of another, 
being his agent, hae an insurable iuterest. 

This wars a civil action, tried before His Honor, Judge 
Watts, at July Special Term 1871, of Granville Baperior 
Court. 
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The action was brought upon a po1ic.y of insurance issued 
by the defendant at the instance of plaintiff, to and in the 
name of one Newnan, against the loss of certain tobacco, &c. 
by fire. 

The policy, was based upon the application. The applica- 
tion is in the usnal form, and contains a series of questions 
propounded to Newnan, and his answers thereto, amongst 
others, the following : 

Q. What is the present cash value of the property on which 
insurance is wanted ? 

A. The present cash value of the tobacco on hand is $30,000 
and i t  will be increased to $60,060. The average value on 
hand, say $30,000. 

There were printed on thc back of the policy, not signed, 
a unrnber of statements under the heading, "the conditions 
and stipulations referred to in this policy," amongst which 
is this : 

"1. The basis of this contract is the application of the in- 
sured, and if such application does not truly describe the 
property, this policy shall be null and void.'' 

The policy reads thus : 
"This policy of insnrance witnesseth, tlmt Dennis P. New- 

nan having paid to the Londori and Liverpool and Globe In- 
surance Company, the sum of five hundred dollars, for insur- 
ance for loss or damage by fire, (subject to the conditions and 
stipulations endorsed hereon, which constitute the basis of this 
insurance,) 

* * -x 3t * -)I * 
do hereby agree that from - until - the funds and 
property of said company shall (subject to the conditiona and 
otipulations endorsed hereon, which constitute the basis of thia 
insurance) be subject and liable to pay, reinstate or make good 
to the said assured, their heirs, executors or administrator€ 
such loss or damage as shall be occasioned by fire to the prop 
erty above mentioned, and hereby insured, not exceeding ix. 
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each case respectively the sum. or Bums hereinbefore severally 
specified," kc . ,  &c. 

The answer alleged that the.representations of Newnan were 
in  several respects false and fraudulent, and insisted that New- 
nan, who was plaintiff's bailee, had no insurable interest. 
On the trial i t  appeared that the policy was obtained in  the 
name of Newnan, but for plaintiff's benefit though plaintiff's 
name does not appear in the policy and that Newnan had assign- 
ed this policy to p1aintiE There was also evidence tending to 
show that the representations contained in the application as to 
the value of the tobacco were false snc! also fraudulent. The  
defendant insisted that the application and the endorsed mem- 
oranda, headed "creditora &c.," formed a part of the contract 
of insurance and warranty and if false the plaintiff co~zld not 
recover, and applying that principle to the evidence, that if the 
jury believed from the evidence that the cash value of the to- 
bacco in the plaintiff 'a factory a t  the time of making the ap- 
plication was greatly less than thirty tbousand dollars, the 
plaintiff would not be entitled to recover. 

His  Honor declined these instructions and charged the jury : 
"Tha t  if they believed from the euidence that tho plaintiff 
had twenty* thousand dollars worth of tobacco in the factory 
at the time of the fire, and hc sustained loss to that amount by 
reason of the fire, that he  is entitled to recover twenty thous- 
and dollars. 

That the application was a representation and fortns no part  
of the contract. 

That the application was not embodied in the policy and is 
no part of the  same. 

That the only question for the jury to consider is the amount 
of the tobacco in the factory at  the time of the burning. 

That Newnaln did have an insura6le interest. 

*MOTE.-Perhape a misprlson for " thirty P" 
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That the statements in the application were merely represen- 
tations, and unless they were fraudulent and false they would 
bar the plaintiff's right of recovery." 

Many other interesting questions are presented by the vol- 
uminous transcript, but as the decision is based upon the two 
points developed by this report, i t  is deemed best not to antici- 
pate, as from all appearances our case will again appear in this 
Court in a new garb. 

There was a verdict and judgment for the plaintiff for 
$20,000, and the defendant appealed. 

Lani'er for the appellant. 

1. The defendant was entitled to the instruction prayed, to 
the effect that the application was a part of the contract. 

Parson's Zaws of busii~ess, 364, 402, 410, 411, 412. 
Am. Corn. Law, 359, 360, 361, 362. 
As to the difference between mere statements and represen- 

tations forming part of the contract see Parson's L. B. 410, 
411. 

2. The Court ought to have given the other instructions, 
because, the affirmative statement of the owner, in the appliea- 
tion, as to the cad1 value of the stock of tobacco is a warranty, 
and operates as a condition precedent. 

Parson7.s L. B., 372, 402, 410, 411, 412. 
Parson's Merc. Law, 499, note 1. 
3 Kent, 282, 283, 288. 
Whitehurst v. N. C. M. Co., 7 Jones, 433. 
BoyZe v. 171s. Co., ib. 3'73, (note by the terme of the policy 

any misrepresentation or concealment avoids the policy.) I f  
a warranty, then being !;oken, though innocently, i t  svoida 
the policy whether material or not. 

Parson's L. B., 410, 412. 
3 Kent, 382, 383, 388. 
Parm'a Xev. Law, 519 to 521 indnsivo. 
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dm. Corn. h w ,  364, 365, 366. 
Eazzard v. N. 3. Ins. Co., 8 Peters, 579. 
Marshall on Insurance, 341,451. 
Rich v. Parker, 7 T. R., 705. 
A?%% on Insurance, 81, 82. 
If not a warranty strictly at all events, i t  was a palt of the 

contract, and if material in the m k d  of the wndmriter  and 
false, it avoids the policy. 

3 Xent, 283. 
Parsmzs I;. B., 411, 41 2. 
That it is part of the contract, appears from the fact, that 

the application is referred to, in the policy as the basirs of it, 
and is signod by the party, and that the terms of the policy 
make a mierepresentation avoid it. 

That it was material .in the mind of the underwriter, is 
shownby the question being asked in the application. 

Parson's ,L. B., 476,413. 
Am. Corn. Law, 364. 
Parson's Xer. Law, 534. 
3. The Court erred in every instrnction that was given, not 

only because they were contrary to law, but also becauee they 
substantially expressed io the jury an opinion ae to the facts, 
namely, that the plaintiff had established by proof everything 
necessary to entitle him to recover scmething, and the only 
thing left for the jury to determine, was the measure of dam- 
ages ! 

As to the last instruction,.even if it were law, it mas wrong, 
because in the other instructions, the Court had already inti- 
mated an opinion in substance, that the statements in the 
application were not fraudulent and false, or not material if 
they were ; and because from the whole charge, the jury must 
have understood the Court to mean, that they must have been 
fraudulent in in tention to bar a recovery. 

Phill.ip & biem"~~rnolz ior the appellee : 
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I. " Application" contains representations, and not war- 
ranties. Campbell v. Ins. Co., 98 Xars., 381 : " b ~ ~ i s . "  

11. Bnrden of proving them false, devolves upon defen- 
dants. 

111. All matters showing contract void for fraud, must be 
specially pleaded. Pr ice  v. Ins. Co., 19 23. An., 214. 
IT. Pleading must show that a representation relied on as 

false, was also material; i. e., materiality is matter of fact for 

jury. Ins. Go. v. Xoulhard, 8 B., Non., 634. 
V. Presumption always that a statement is a reprosentation, 

and not a warranty. Ibid. FZand., 223, and  Wall v. Zoward 
hs. Go. 14 Bard 383. 

VI. By the first condition, which is part of the contract, the 
description of the property must be true. I t  is described as 
in the factory. There was evidence that the agent of the 
defendant, knew that the greater part was in a 6arn,:andAwas 
to be removed into the factory shortly afterwards. I n  such 
case the misdiscription does not hurt. Stepfi. N. P., 3d, 2082. 
Fr*anklin v. Ins. Co., 42 Mo., 456. Anson v. do., 23 Iowa, 84. 
Lee v. Addit, 37 N. Y., 18, Com6s v. do., 43 do, 148, BarthoL 
omew v. d~ . ,  25 Iowa, 507, Rowley v. Ins. Co., 36 N. P., 450. 
Ayers v. do., 21 Iowa, 185. Flanders 180, &c., and  100. See 
Plumb v. Ins. Co., 18  N. Y., 392, and see Tibbetts v. Ins. 
Co., 3 Allen, 5'59. 

VII .  That plaiutiff had no insurable interest must be alleg- 
ed in answer to make defence admissible. Forbes v.:Ins. Co., 
19 Gray, 249. 

W. A. Graham, Xoore cSt Gatling, L. C. m w a r d s  followed 
on the same side : 

READE, J. The plaintiff made a written application to the 
defendant to insure his property, in which application he un- 
dertook to describe the property, its character, quantity, value 
and situation. I n  consequence of that application and the 
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payment of $500, the defendant agreed to insure the property 
for twelve months against fire, or to pay $20,000 if the proper- 
ty should be burned if the loss should be so much, or else as 
much as the loss should be, and gave the plaintiff a policy to 
that effect. 

The application was a printed form furnished by the defen- 
daut with questions to be answered, and with blanks for the 
answers, and the blanks were filled u p  in writing by the plain- 
tiff and signed by him. There mas a printed heading to the 
application, setting forth that, "the estimated value of person- 
al property, and of each building to be insured, and the sum 
to be in~ured  on each must be stated separately. When per- 
sonal property is situated in two or more bnildings, the'value 
and amount to be insured in each must be stated separately, 
three-fourths only of the value to be insured, &c." 

The application described the property insured as, "raw and 
lnannfactured tobacco in a two-story framed building, &c." 
And in answer to question 8, of the form, "what is the present 
cash value of the property on which insurance is wanted 2" 
the response is, " the present cash value of the tobacco on 
hand is $30,000, and i t  will be increased to $50,000, the 
average value on hand say $50,000." And the application 
concludes in print as follows : "And the said applicant hereby 
covenants and agrees to, and wit11 said company that the fore- 
going is a just, fill1 and true exposition of all the circum- 
stances with regard to the condition, titnation, value and risk 
of the property to be insured, so far as tlle same are known to 
the applicant and are material to tlie risk." 

Upon that application the defendant issued to tlie plaintitt 
a $20,000 policy, in which i t  is expressed to be "subject to the 
conditions and stipulations endorsed on the back of the ljolicy, 
which constitute the basis of this insurance." 

One of the aforesaid conditions and stipulations on the back 
s f  the policy is a0 follows : 

'rl, That the bais of this contract is the applimtion sf the 
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insured, end if such application does not truly describe the 
property, this policy shall be null and void." 

The first question for our consideration is, what is the na- 
ture and effect of that application ? I s  i t  a part of the/con- 
tract, and in the nature of a warranty or condition precedent 
that the property was as described, or is it a representation 
pre1irninar.y to and outside of the contract ? 

I t  may be premised that imurance contracts are iu genera), 
aubject to the same rules of construction as other contracts. 
And i t  is a familiar rule that where there are several separate 
writings all about the same matter, between the fiame parties, 
referring to each other and all necessary to complete the whole, 
they are all to be read together as if they were all one. Ap- 
ply that rule to the case before us. The application asks for 
the policy, and describes the property, and covenants for the 
verity of the description. The policy is issued as asked for in 
the application, and refers to another writing on the back of 
the policy for the "conditions and stipulations subject to which 
i t  is issued." And that writingrefers back to the application, 
upon the verity of which the policy is to be valid or null and 
void. Take away either of these writings, and the contract 
would be incou:plete, and the rights of the parties could not 
be declared. Read them together, and the contract amounts 
to this : 

The plaintiff proposed to the defendant to insure him 
$20,000 on property, the "present cash value of which was 
$30,000," and to continue on an average about that value for 
twelve months, and that the property mas at  that time and 
would continue to be in a certain two-story framed building 
which was described. And the defendant agreed that if the 
plaintiff would give him $500, he would make the ineurance, 
and would pay him $20,000 in ewe of fire if he should loae so 
much, or such less sum as the loss might be: with the under- 
standing that the property was as described, and should con- 
tinue so to be, else he was to pay nothing at  all. 



T h i ~  view.of the case will be found to be nbuxidantly sup- 
ported by Parsons on Contracts, Parsons on Marine Insurance, 
and Archbold's Nisi Prius, title Insurance, and by the adjudged 
cases cited by them. I t  is sufficient to quote the following 
from Archbold : 

"Modern policies of insurance usually contain a number of 
conditions, stipulations, warranties, &c., either in the body of 
the instrument or endorsed upon it. Frequently, the policy 
refers to certain printed proposals of the company as contain- 
ing the terms of the contract; and in such cases such printed 
proposals must be deemed a part of the policy, even although 
they be without stamp, or seal, or signature.'' 

The application being, therefore, a part of the contract, an 
important enquiry was, whether the property was correctly 
described in the application. And the first question is upon 
whom was the burden of proof'? The burden of proof is upon 
the plaintiff. It would be otherwise if the application were 
not a part of the contract, but was a mere representation. 

Being a part of the contract it was neceseary for the plain,- 
tiff to set i t  out in his complaint ; and i t  being in the nature 
of a warranty or condition precedent, i t  was necessary that 
the plaintiff should prove it. Archbold says: " Where con- 
ditions are endorsed upon the policy or contained in certain 
proposals referred to in the policy, they must be set out in the 
declaration, and there must be an averment showing that the 
plaintiff has observed them. And where a compliance with 
them is in the nature of a condition precedent to the plaintiff L 
right to recover, a strict corrlpliance must be observed." And 
again : " If an averment of compliance with any of the condi- 
tions endorsed on the policy, or contained in any of the pro- 
posals of the company referred td in  the policy, be traversed, 
then, if the traverse be in the negative, the plaintiff must prove 
the averment; but if the averment be in the negative and the 
traverse be in the affirmative, tho d e f e d t  must prove hie 
trrverse. And if any of these be a condition precedent to 
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the plaintiff's right to recover, the compliance with it, must 
be strictly averred and a8 strictly proved." 

The complaint in this case, Art. VI, does aver that the 
plaintiff had " fulfilled all the conditions of the insurance," 
but i t  does not set out the conditions (embraced in the applica- 
tion, under the idea we suppose that they were not a part of 
the contract. This defect may be remedied by an amendment 
a t  the discretion of the Judge below, when the case goes back 
if the plaintifi choose to move. The defendant's traverse jg 
also general. But considering the complaint to contain all 
the necessary averments, and t'ae defendant's traverse to be in 
the negative-which is the most iavorable view for the plaintiff, 
because as we have seen it is necessary that the complaint should 
contain them-then the burden of proof is upon the plaintiff; 
and he must show that the cash value of the property at  the 
time of the application, or at least at the time the policy is- 
sued was $30,000, and that i t  continued to be about that np 
to and at the time of the fire. 

I t  was much insisted on in the argument here, that even if 
the description of the property was false, yet i t  was immate- 
vial, and therefore did not interfere with the plaintiff's right 
to recover. But the doctrine of immateriality does not apply 
wheu the representation is a part of the contract, and especial- 
ly when i t  is in reply to a direct question. " Where the rep- 
resentation is no part of the contract, i t  vitiates the policy as 
being a fraud merely ; and therefore if it be immaterial or be 
substantially complied with, it will not affect the validity of 
the policy." But if the description of the property were not 
a part of the contract, but were a mere representation, still i t  
is a great mistake to 'say that i t  is immaterial. I t  was said to 
be immaterial because the policy compels the defendant not to 
pay $20,000, but only so much as should be lost by the fire, 
and therefore the less property on hand to be burned, the less 
risk for the defendant and the better for him. I f  that were 
so i t  would be dificult to account for the provieion in  the 
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policy that the defendant would not insure for more than 
three-fourths the value of the property on hand. The reason 
for this limitation is, plainly, to make i t  to the interest of the 
plaintiff to take care ofathe property, and to prevent the dan- 
gerous temptation to destroy it for gain. No one can suppose 
that the defendant would have insured the plaintiff $20,000 if 
he had supposed that the property was only worth $20,000, or 
probably not half so mnch. 

From what we have said, i t  will appear what were the 
errore on the trial below, vithout noticing the defendant's 
many exceptious, seriatim. His Honor informed the jury that 
the application was not st. part of the contract ; that i t  was a 
mere representation, and that the only enquiry for them was 
the value of the tobacco burned. And he very emphatically 
excluded everthing else from their consideration. All this 
was error. 

I t  it said however, that a subsequent part of the charge 
cures these errors. His  Honor closed his charge by saying, 
LL The statements in the application were mere representation$ 
and unless they were fraudulent and false, they mould not 
bar the plaintiffs right to recover." If this were so in theory, 
still it would be dangerous to allow a verdict to stand where 
there is so much probability that the jury were misled. After 
he  had emphatically told them that the only enquiry was, how 
much tobacco was burned, what did they care for " mere rep- 
resentations," which were "no part of the contract." But i t  
was not right in theory. Let i t  be supposed that the state- 
ment of the value of the tobacco was a mere representation- 
a representation of a fact-and that representation was false, 
but  not fraudulent, and misled the defendant in a material 
matter ; the plaintiff could not recover. ,A representation as 
s n  opinio9t, must be not only false but fraudulent ; bnt not so 
with the representation of a fact as distniguished from an 
opinion. The principle is very well stated by Archbold : 
" Ae the unwriter calculates his risk'by ;hat is told to him 

by the insured at  the time of effecting the insurance, the law 
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exacts from the assured, not only that he state all he knows ma- 
terial to the risk, bnt that what he states shall be perfectly trne 
-insurance being a contract in which the ntmost good faith is 
required to be observed on the part .of the assured, and if 
upon effecting an insurance, any representation is made to the 
underwriter, which is material, and if true, would lessen the 
risk, if such repreeentation turn out to be false, i t  will have 
the effect of vitiating the policy. And i t  matters little to him 
whether the party making the representation knows i t  a t  the 
time to be false, or does not know whether it is false or true, 
Jr believes i t  to be true from the representations of others," 
&c. So that His Honor erred in telling the jury, that the 
representati~ns must be " false and fraudulent." I t  was suffi- 
cient t o  avoid the policy if they were false, however honestly 
made ; because i t  was the representation of n fact calculated 
to mislead, and riot an expression of opinion or belief. 

When the case is tried again, the application, the policy and 
the conditions and stipulations must all bc considered as one 
instrument, as containing the contract. And the plaintif3' p u s t  
aver and prove compliance with all his part of the contract. 

If the plaintiff recover, he is entitled to the value of the 
property burned, which was embraced in the policy, not 
exceeding $20,000. The value of the tobacco, was what i t  was 
worth then and there-what i t  would have sold for then and 
there, or what i t  would have netted the plaintiff in the usual 
markets, after paying stamp duty and all other usual and 
necessary expensea. 

W e  ddnot  sustain the defendant's exception, that the plain- 
tiff had no insurable intere~t. 

THEBE IB ERBOX. Venire & novo. 
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MARY N. WOODBOURNE us, rCBLPH GORREL and others. 

1. By section 0, chapter 37, of  the  Revised Statutes,  " all conveyances in wli- 
t i ng  by husband and wi:e for any lands, personnlly acknowledged before a 
judge, kc . ,  t he  wife being primly examined, &c., shall  be  aa valid t o  
convey tlle hife 's estate in such lands as  she  may have, whether in fer! fiimple 
o r  o the rwi s~> ,  us ~f i t  %ere  done by fine and recovery, and if a commissioner he  
appo~n te i l  nnJur cc:lion 10 of said Act, t o  t&'e such acknowledgment,  privy 
exaurinatioil." &c , " i i  blinll bs us e3cetual a0 ~f personally acknowledged 
before the  Jnd::e or County Court." I ievi~ei l  Btatutes, sections 9 and 10, 
chdpter 37 

3. i:i l!;is 3tr?tc, ti:c nr!;!~or~~~lc,l:_.ii~i'rit a:::li.xt~i;~ii~tition of a marnedwoman  be- 
fore a jutljrr u r  county courl,  IS the  1 . r ~  ~s in 1853, ha6 the  force of, end is in 
l;?ct, n ~ c m r i l .  Si!i: c:?nr!ot be 1iclar.d toimpeach the  t ru th  of t he  record o r  ruc:ite 
t h e  f u m e ;  nltlioupii tlic c s t~n ! i~ i a t ion  was not separate and apar t  from herhus- 
band, end she was hnl~ject t o  the  infiut'nce of his presence, and although ohrt 
was not of sound miud and could not "volnntarily assent thereto " 

4. I'osaibly: Wlicn the  exa~n i r~a t ion  is token by n commissioner, a married woman 
may maintain a t i l l  in equity, to cancel t he  deed on t h e  ground of fraud, and a 
false certificate by the  commissioners. Yet this assurance oftit le,  and couveg- 
ance of record cannot be impeached collaterully i n  an  action to recover t he  
land. 

5. This proceeding and record is not  a mere deed, s o  far ss a married r o m a n  i s  
concerned, b u t  is " a n  assurance uf t i t le by record." I t  is n o t  a mere probate  
l o r  t hesake  of registration, b h t  is a "fine," and p u t s  a n  end  t o  t he  matter.  

'J his was an action to recover a tract of land in Guilford 
couutg, containing nineteen acres, tried before Tourgee, 
Judge, at Fall Term 1871, of Guilford Superior Court. 

Both parties claimed under one Mebane. Plaintiff was ,z 

daughter of said Mebane, and in  the partition of his lands 
among his children, this portion was allotted to her. Plain- 
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verge of the Court, and in a private house, and that the same 
was done under threats and fear of her hnsband. 
II. I n  exclusion of plaintiff and other witnesses, to show 

plaintiff's incompetency to acknowledge the execution of said 
deed in 1833, before the aommissioners. 

111. I n  the refusal to give the charge asked tor and giving 
the charge which was given. 

Bragg & Strong, Scott & Scott, Dilliard & Gamer, for 
plaintiff. 
V. A. Graham., for defendants. 

PEARSON, C. J. Many interesting questions were presented 
and argued by the learned counsel, on both sides in reference 
to the examination and probate, in 1823. We will not enter 
into them, for in our opinion, the title of the plaintiff 
passed beyond all question, by the proceedings had in 1833. 
So, what we might say in regard to the proceedings in 1823, 
would be obiter, which the profession will do this Court the 
justice to say, has at  all times been avoided ; however much 
it cnt off an opportunity for a useless display of labor and 
learning. 

The validity of the conveyance under which the defendants 
make title depends upon the Rev. Statutes, ch. 37, sec. 9-10. 
Act, 1751, see. 9 enacts, " all conveyances, &c.? acknowledged, 
kc," shall be as valid i n  law, to cot2vey all the estate of the 
wfe, i n  svch lands, whether i n  fee sinqle, rig,% of dower, or 
other estate, as  if done by Jine and recovery, or any other ways 
and means whatsoever.') Sec. 10 enacts, that when i t  shall be 
represented to the Judge or County Court, that the wife is so 
aged or infirm, that sbe cannot travel to the Judge or County 
Court, i t  shall be lawful for the Judge or County Court to have 
a commission issued to two or more, for receiving the acknowl- 
edgment of the wife, and "such deed acknowleged 6eforc 
thm,  aftter they have examined 7wr privily a n d  a p a ~ t  
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MARY x. WOODBOURNE V.  RALPH GORREL AND OTHERS. 

f r m  Aer hus6and, touching her consent, and certified by the 
County Court to which the commission shall be heturn- 
able, shall by order of the County Court be registered with the 
commission and returns, and shall 6e as ~fectual as if person- 
ally achnowledged, &fore th,e Judge or County Court, by 8uch 
feme couert." 

I n  o w  case, the examillation of the fcrne covert, was taken 
by commissioners ; by the section last cited, the return of the 
commissioners accepted by the County Court and ordercd to be 
registered with the cornrnission and return, is made as egectual 
as if personally acknowledged before the Judge or County 
Court, and by the previous section the acknowledgement before 
the Judge, makes the conveyance " as valid in law to'convey all 
the estate, as if done 6yJne a d  recovery," so we are to en- 
quire what was the effect of a fine and recovery according to 
the common law,-that will decide the question of the admis- 
sibility of the evidence, the rejectiorl of which is the error, set 
out in the b11l of exceptions. 

2 Blackstone's Corn, 348 ; a fine, is an assurance of record, 
" sometimes said to be a feoflmcnt of record, though it might 
with more accuracy, be called an acknomrledpent of a feoff- 
ment on record." Hut more particularly a fine may be des- 
cribed to be amicable con~position or agreement of a suit by 
leave of tlie king or his justices, "whereby the lands iu qaes- 
tion become or are acknowledged to be, the rigllt of one of 
the parties." The party to whom the land is to be conveyed 
or assured, commences an action or suit a t  law, by suing out a 
writ or precke, called a writ of covenant, and the suit is 
compromised, and the terms entered on the record; by 27, 
Edw. I-the note of the fine shall be openly read i n  the Court 
of Common Pleas. " This is almost the only Act that a feme 
covert is permitted by law to do, (and that because she is priv- 
ily examined as to her voluntary consent, which removes the 
general suspicion of compulsion by her husband): i t  is there- 
fore the ueual and almost the only safe method, whereby she 



8 6 I N  THE SUPREME COURT. 

can join in the d e  of a t ~ y  ebtnte i:i i b  56 .  A wcovery is, like a 
fine, a suit in the Court of' Common Pleas, :iud thc; difference 
is that instead of ,a cdrr1proa:ise enterdil of reco~d ,  there is rr 
jndgment entercd in favor ui' the clernanddr~t" i7, 357. This 
reference to the common Ien~ming in regard to fines and recov- 
eries is made, because the connsel for the plaintiff, i:i his learn- 
cd and earnest argument, did not advert to thc fact that the 
Revised Statutes, Act of 1751, gives to the act~~ovi ledgment  of 
a deed by husband and wife, before a jndge of the County 
Court, (the wife being privily examined,) the force and effect 
of a fine and recovery. Fines and recoveries are matters of re- 
cord in the Court of Common Pleas-it follows, that the 
acknowledgment and privy examination of a married woman 
before a judge or County Court as required by the statute, has 
the  force of, and is in f'act a rccord. Suppose the record of 
the Court of Common Pleas in England, sets out. a fine duly 
levid by husband and wife, was i t  ever heard of, that the wife 
c o d d  afterwards impeach the verity of the  rccord, and be al- 
lowed to aver, (not in a direct proceeding, to vncate and set 
aside the fine, but in an action of ejectment, when the iine is 
offerred in evidence ns s. c3nveyxnce of Iler tit!?,) that the 
record was untrue, in this, that she was not cs,ti!iincd scpa- 
ra te  and apart from her husbnnd, (as is held i ~ i  orlo n f  the cases 
cited by the learned cou~~se l )  or in thiy tlist slic r?id not 
acknowledge that slie had executed t l ~ e  cleztl rolnntarily 
and without compnlsion, for that " shc bad n u  ~.ccollection 
thereof,!' and could prove that slie was then "in :L otr~te of mind 
too feeble to do any intelligcnt act ?" which is cur  c:ise. Snp- 
pose the record of the Gounty Court had set o u t  the f ~ c t  that 
Allen Woodbourne and his wife, Mary N. Woodbournc, a t  May 
Term 1833, appeared in oTen Court and nc2nozuledgecl the 
execution of the deed, and thereupon she was examined by the 
Court, through one of its members in the verge of the  Court, 
separate and apart from her husband, and acknowledged that 
she had executed the deed voluntarily and of l ~ e r  own accord, 
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without any cornpnlsion or constraint on the part 11: her hns- 
band, whereupon i t  is ordered that the :d::~oweld~<:nc?nt and 
examirlation be entered of record, and the d w d  together with 
a copy of t!~e record, be registered, '- could Mar\- 3.  Wood- 
bourne be afterwards heard to irnpcncll the verity of tho  record, 
collaterally, in an action for the l u ~ d ,  when this ' assnrmce of 
record' was offerred in evideuce ?" Surely not. Brit in our 
case, " the execution of the deed was ptoved in Court by 
John M. Dick, and lipon proof of the innbility of Mary N. 
Woodbourne'(the wife) to attend Court, to aoknowledge the 
same, a commission was duly ~ssued, and her privy ex I I I i l  a- 
tion taken, returned, and recorded according to lam," in pnr- 
suance of sec. 10, Bev. Xtatute, ch. 37. 

The learned counsel could not deny that this proceeding was 
of the same force as if the aclrnowledg~~~ent had been in open 
Court, and yet the position taken lig !iim f ihoi~s  that his vigor- 
ous mind was led astray by n see I ing difference. 

Perhaps, the legislation by wliicli the form and solemnity 
required to levy a fine a t  the cnmnion law, is dispensed with, 
for the pwpose of ~nak ing  a trnnsfer of land hy married mo- 
men, easy and cheap, is unwise, for ticc.ording to the common 
law, a fine conld only be levied by scknowlc~lgment in the 
Conrt of Cornmon Pleas. By Statute 15, B:ilzrs. 2 , '' if any by 
age, impotence or casualty be witholden, that l i e  csrinot coine 
to our Conrt, two, or one of the jilstice3, 1 ) j  a - v n t  of the rest 
shall go to the party and receive his cognizance oil the plea in  
which the fine ought to be levied, Stc." 

It there go b ~ ~ t  one, he shall td te  with him :m :lbbot, prior 
knight, or man of good fame, and certify tlic @onrt thereof 
by the record ; that all things incident to the fine Iseing exam- 
ined by him, i t  may be duly levied.-4 Con.zy.n7s jaiyest, title 
Jine E: 6.-E 7-1. 

But  whether this legislation be wiae or unwise, we have t h i ~  
sequence : The deed being first acknowledged or proved i n  
Court, on proof that the wife is unable to attend Conrt, a 
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commission may issue to take her privy examination and the 
return of the cornmissioner., received by the Court and recorded 
and registered, " shaZl be as efectual as if personally acknowl- 
edged before the Judge or County Court by such fewe covert." 

1. The acknowledgment and privy examination taken be- 
fore a Judge or by the County Court, shall have the force and 
?feet of a fine and recovery." 

2. A fine or recovery is a matter of record done befare the 
Chief Justice, orpuisne Justicee of the Court qf Common Pleas, 
in o9en Court and the verity of such record cnnrrot 6e irn- 
peached. 

After reflection, I nln not  able to see horn the proceeding, 
if done before a Judge or by the County Court, coillcl be vaca- 
ted by the wife, if, i n  point of fact, the examination was not 
separate and apart from her husband and she mas subject to the 
influence of his presence, or, if in point of fact, she mas not of 
sound mind, and could not "voluntarily assent thcreto." Possi- 
bly, when the examination is by commission, the wife might 
maintain a bill i n  equity to cancel the deed, on the gronnd of 
frand and a false certificate by the aomrnissioners, bnt i t  is per- 
fectly certain that this assurance of title, and conveyance of re- 
cord, cannot be impeached collateral1,y in ar? action fbr the land 
as the plaintiff, offered to do in  this case. There is no instance 
of the kind in our reports, nor has the novelty, eve? before 
been suggested, within the recollection of any member of this 
Court, dthougll some of us have been at  the bar over forty 
years, and we have the traditions of tllc profession. We can 
only explain the caees cited by the learned counsel from Ne- 
vada, Texas and other States on the supposition, that in those 
States there is no statute, giving to this conveyance and '<as- 
surance of title," the force and effect of 'L a fine or recovery " 
-and the Judges felt a t  liberty to act upon their own notions, 
as " t o  the broad ground of truth and justice." 

Mr. Dilliard took this position : The examination and probate 
rr@ proceedingo for the purpose of regifitration, but the facturn 
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of $he deed is open to proof on the trial ; certain i t  is, said he . 
that the husband, as to whom the probate was made by a wit- 
ness, can on trial, offer proof to the contrary, or prove that he 
executed the deed under dilress-so the deed is void as to him, 
but valid as to the wife, wllicll is an absurdity." 

The reply is, if tlie deed bc void as to t!le husband, i t  is 
void as to the wife, for a feme covert cannot execute a deed 
except jointly with the husband ; but the fallacy of his reas- 
oning, taking it in a broader sense, lies in this. I f  we can 
suppose i t  to be simply a deed in reference to the husband, 
yet certainly in regard to the wife, the proceeding is not a 
mere deed, but is a conwyance "an assurance of title by 
record," not done only for the ptlrpose of registration, but done 
for the purpose of conve~ing and assuring the title. I t  is not 
a mere probate for tlie sake of registration, but is " a fine," 
and puts an end to tlie matter, so tar as parties and privies are 
concerned, a t  common law, and if levied with procla~nations, 
under the Xlatute Hen. 7, it is binding and a bar to all strangers 
who do not make claim within five years after right of entry 
accrues. 

T ~ R E  1s NO ERIZOE. Judgment affirmed. 
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WILS.iIS(fTOS, CIIARLOTTE AND RUTRERFORD RAILROAD COMPA- 
SY 0s. WESTERN RAILROAD COMPANY. 

The ](.gal efirct, of the  exchange of bonds by the  State and the  W. C. & R. R. 
R. Co., nod of the  mortgage, authorized by t h e  Acts of 1659 and 1861, was to 
vest t he  oa l~c r5h ip  of the  bonds in the State, secured by the mortgage. The  
State had, therefore, a vttluable interest in those hondsand mortgage, as a fund 
to dispose of, in aid of other  works of internal improvement, subject to existing 
equities. 

I n  transferling the bonds t o  the  Western R. R. Co, in payment of the  State's sub- 
scr ipt io~>,  t h e  General Asse~nbly did not  exceed its power. But  the  General 
Assembly had no power to  subordinate these bonds t o  others authorized to  be 
isaued by tl!? Act of March 12th, 1870. 

This was :t inorion for an ordcr of injuncfior~ heard before 
llussell, Judge, a t  Chambers in Wilmington, J u n e  7th, 1871. 
The plai!:tiff filed a complaint stating in substance the various 
acts of lllc General Assembly in reference to itself. The 
opinio~! of the Court only renders i t  necessary to state the 
snbstal>ce of certain acts bearing upon the matter in litigation, 
and eeri:~in 1;w;+ connected thereulith. 

It i d  a2:nittccl that the defendant has in  possession fifty 
bonds cf' $iO,OO0 each, iesued by tho plaintiff and payable 
to bertrcr, and also detached coupons of fifty other bonds 
issued by the ],laintiff, au~ount ing to some $200,000. These 
bonds wero origir!,zlly placed in the hands of the Treasurer, 
frotn w l ~ o u l  defendant obtained them, under and by authority 
of two acts of tile General Asfiernbly, dated i n  February, 1859 
and February, 1861. By these acts the Treasurer was anthor- 
ized to deliver to the plaintiff a certain number of bonds with 
conpons~uttocllcd, for which the plaintiff was to deposit a like 
nurnber with the Treasurer; and it is f 'urthe yrovided.in said 
acts "that to secure the principal and interest of said bonds, 
issued by the Wilmington, Charlotte and Rutherford Railroad 
Qompiiy, thi: #&ate cjt North Carolina shall, by this act, have 
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a lien upon all the estate of said Conipanp, both real and per- 
sonal." Under these acts an exchange was made of two hun- 
dred bonds of $10,000 each. By the Act of 1866 and ordi- 
nance of the Convention, the plaintiff was authorized to bor- 
row money, not exceeding $2,500,000 by the issue of bonds, 
aud to secure the same, execute a mortgage, "conveying its 
franchige and property, including its road-bed, &c., &c., and 
the mortgage so executed, &c., s i d l  have priority over any 
lien or claim held by the State," "and the State shall be in the 
position of a second mortgagee." Under an Act passed 25th 
February, 1867, the Treasurer was directed to subscribe on be- 
half ot the State, one million of dollars to the capital stock of 
the Western Railroad Company, the defendant, to be paid in 
second mortgage bonds of the Wilmington, Charlotte and 
Rutherford Railroad Company. I n  payment of this subscrip- 
tion the bonds i n  litigation were delivered to the defendant in 
the year 1867 or 1868. The act further provides that the bonds 
above referred to, shall be "subject to the same equities the 
State now has." 

By an Act of the General Assembly, ratified March 12th, 
1870, the plaintiff was authorized to borrow money by an is- 
sue of bonds, not to exceed two millions five hundred thousand 
dollars, and execute a mortgage conveying its franchise, prop- 
erty, &(:., which, when executed shall have priority ocer any 
lien or claim held by the State in the property so conveyed. 

The plaintiff alleges that the mortgage has been made and 
the Company is endeavoring to negotiate the bonds secured by 
said mortgage, and that they are second mortgage bonds. The 
complaint further states, that the defendant is endeavoring to 
sell the bonds above referred to, representing untruly that they 
are second mortgage bonds and thereby interfering with the 
sale by the plaintiff of the second mortgage bonds issued un- 
der the Act of 12th March, 1871, and asks that the defendant be 
enjoined f r ~ m  negotiating, transferring or in any way disposing 
of the bonds or detached coupons. 
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Defendant claims that the State had a right to transfer 
these bonds in payment of her subscription. That they were 
so transferred ; that they are held and claimed as second mort. 
gage bonds and were delivered before the passage of the Act 
of 1870, and are not subject to any lien created by that act. 

Upon application to Judge Russell, notice was issued to de- 
fendant to appear a t  Wilmington and show canse why an in-  
junction should not issue. Defendant appeared, and the matter 
being heard, His Honor issued an order restraining the defend- 
ant from selling, transferring, &c., the said fifty bonds issned 
by plaintiff, and the detached coupons, kc .  From which or- 
der defendant appealed to the Supreme Court. 

Strange for plaintiff. 
Battle & Sons, J. C. McQ/*ae, for defendant. 

PEARSON, 0. J. The fact that the State of North Carolina 
has been exceedingly liberal in its efforts to aid a general sys- 
tem of internal improvetnents, is admitted by all. 

How far these egorts have been judicious, is a matter upon 
which i t  is not ours to decide. The qnestion before us is con- 
fined to the parties to this action, and to the legal rights and 
equities growing out of the very complicated legislation in 
reference thereto. W e  can only remark frotn a general view 
of the subject, that while the State has failed to attain its pur- 
pose, the General Assembly is charged with an unwarranted 
exercise of power, a t  the instance of one of the parties to the 
prejudice of t h ~  other. 

w e  do not concur in the view taken on the part of the 
plaintiff, to-wit : That the effect of the exchange of bonds, was 
nimply to put the bonds of the Wilrnington, Charlotte and 
Rutherford Railroad Company, into the possession of the State 
as a mere depository or pledgee, and consequently, that the 
General Assembly had no power to dispose of them ,and the 
act transferring a portion of them, in payment for stock of the 



Western Railroad was w i t h ~ u t  authority, ul tra  vires and void. 
Thus leaving i t  in the power of the General Assembly after- 
wards by the Act of 1670, to subordinate these bonds, so at- 
tempted to  be transferred in regard to the priority of the 
mortgage by which they were secured, to another set of bonds, 
which the plaintifi was by that act authorized to issue ; and 
"so secure the payment of the same, by a mortgage which 
shall have priority over a n y  l ien or claim o f  the State," the 
idea being, that as the General Assembly had no power to 
dispose of these bonds and the mortgage by which they were 
secured, the transfer vested no title in the Western Itailroad 
Company, and was a nullity, arld of course the General As- 
sembly in 1870, had power to subordinate them by putting 
them on the footing of third mortgage bonds. 

On the contrary, after a careful consideration of the many 
acts of the General Assembly, and of the ordinances bearing 
upon the question, we are of opinion that the legal effect of 
the exchange of bonds and of the mortgage, was to vest the 
ownership of the bonds in the State, secured by the mortgage. 

Consequently the State had a valuable interest in their 
bonds and mortgage, as a fnnd which the General Assembly 
had power to dispo~e of in aid of any other work of internal 
improvement, or for arty other purpose, subject of course, to 
existing equities, and the General Assembly did not, in trans- 
ferring a portion of these bonds to the defendant, exceed its 
power as owner of the fund or act in bad faith to the plaintiff, 
as the act tnaking the transfer, especially proviaes " for the 
transfer of these bonds as second mortgage bonds of the Wil- 
rnington, Charlotte and Rutherford Railroad Company ; now 
held by the State, and secured by a mortgage upon all estate, 
both real and personal, belonging to said company, su5ect to 
the same equities the State now ha$, ratified February, 1867 ; in  
other words the bonds and mortgage are transferred to the de- 
fendant, with the legal rights aud equities of the State, and 
subject to the legal rights and equities of the plaintiff, existing 
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a t  the time of the transfer, i t  follows that the General Assern- 
bly Iiad no powcr by the Act of 1870, to subordinate the bonds 
which had thus been transferred to another set of bonds, which 
by the latter act, the plaintiff was authorized to iesue. 

Indeed the Act of 1870, by its proper constrnction, does not 
purport to do so, lor i t  only provides that tLcae last bonds 
" shall hxve priority o w 1  any lien or claim qf the Stafc," and 
does not attempt to give priority over the bonds and ~i lor t -  
ga: e, which the State had hetore transferred t o  the defendn:~L. 

This disposes of the casc, ibr the gravanien of tlle complaint 
is, " that the defendant is I I O W  endeavoring to eel1 the snit1 
bonds, untruly qqepresenting thern to be second mortgage 
bonds, and is thereby interfel5xig with tlio sale by the plaintiff 
of the second mortgage bonds, ii+aued under the Act of 12th 
N ~ r c l i ,  1870." Whereas, as we liavo seen, the defendirnt 
liolds the bonds in question nndor a prior and valid transfefer of 
the bonds and mortgagt. 

The  question, whether these bondb jn the hands of the dc- 
f'endant are su1)ject to be redeemed by the plai~ltiff, lander 
section 4, Act 1861, which provides that tile plaintifl way 
a t  any time redeenl from the Public Treasurer any n n n ~ b e r  
or portion of its bonds, " the s a w  then beiny the  pqm2t! /  
of the Stute by paying the par  value thereof, or if tho bonds 
of the State are below par, by paying therefor the same 
price as the State bonds command in the market-iu not 
presented by the pleadings ; there is no offer by tlle plain- 
tiff to redeem the bonds-so i t  is a hypothetical case, whicli 
may never be presented, and the act under which tho de- 
fendant derives title, especially provides that the transfer is 
made subject ,to all equities. 

This is notice to all persons who may take title, frorn the 
defendant, derived under the Act  1867. 

The  plaintiff has no  standing in Court upon that ,ground, 
nor are the provisions of this section set up as a ground for 
asking the interference of the ('ourt. 
ERROR. Order reversed. This will be certified. 
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1. Where  a debtor  exccutcs n decd i n  t ru s t  t o  a t ras tcc  t o  rccuro c.crlaitl rleb!, 
therein mentioned, and nltor the  registration of tho dewl,  :L crcti;::i:. ui,!ains 
judgment  and llns the same duly docketed ; t he  judgnlent 11:1:!.cr ti~c.~.rt;vislons 
of C. C. P., See. 254-503, is a lieri upon t l ~ c  equitable e.t:!t(: o f  t he  dcbtoi,. 

2. T t ~ e  hen thus  acquired c ~ r ~ n o t  1)c euforced by a mic 11iidi.r cxr:ci~:;:~!~. 111 

order  t o  sell an equitable estate no t  liable t o  sale ~ rods r  rxecntiun, ti!? p1:lin- 
tiff i n  t he  execution 1n11::t resort t o  liis action (as foimcrly, to  I~i!l i,; r::dItj,) 

to  ascerlaiii tile rigiitd of o l l  partics ir~t,crei;tctl, and lo  ciiforcc !I;< iii:ii. 

4. Sd!lplcrnental proccedirigs may 11c commenced bi,:i~:.c tlic 5:ile of t!~a pro-  

party levied on,  o n  affidavit, o r  o ther  proof of i t s   in.^-n:!icieril. r;.~::i,~. Eut  no 
final orcler can be  m:iile, spproprintirig to thc crcrliinr :;r:y ;>;o;'crIy til:c.r>~crc tl, 
unt i l  t he  property previorisly lcvicd c n ,  h a s  been c.;lim:,.tcd. 

Hawison r. I h t t t r ,  1 Dev. Eq , 541. 
,Sprinkle v. Mu~l in ,  a t  tliis Term, cite2 and appruxcd 

Motion under Sec. 266, C. C. I,., 11c:rrcI I)(>hitc I;:!..;:-?!. 
Jndge, at  Fall Term 1871, a t  ltobemli Sujmior  lYol:rt. 

T h e  plainti& rnade oath that one John 1V:ilIrc.r M :L i r ~ i ! ~ l ) t c  ,! 
to them i n  the sum of four hundred dolia~:, bated ::;>on two 
 ha istrntes7 judgments, doclieted in thc Supcrio~ir ( h u r t  ot 4 
Robeson County, on the 25th oi June,  ISTO ; esccutions oil 

said jndgn~ents  are "returned unsatisfied," and the:,. believc 
that  onc W. J. Brown has in  his possession p r u p t y  of the 
defendant, or is indebted to him in an s m o m t  cxeeedirlg ten 
dollars. 

The  said W. J. Brown, in obedience to  an  order directed to 
him, accepted service thereof, appeared before His ITonor, and 



96 IN THE SUYREME COURT. 

A. A. MCKEITEAN & Bow V.  JOHN WALKER AND W. J .  BBOWN. 

made oath that he holds a deed of trust executed to him by 
John Walker, March lst, 1870, to secure certain debts therein 
rrientioned, and if the said debts are not paid off on or before the 
the 1st of Jan., 1871, then afiant is authorized to sell said lands, 
apply the proceeds to the payment of said debts, and if any sur- 
plus, to be paid to John Walker. Said lands supposed to be worth 
about seven hundred dollars ; that said iands were conveyed 
by Walker and wife to Roderick McCaskill and J. C. McCas- 
kill, on the 23d November, 1870; i t  having been previoudy 
assigned to John Walker as n homestead, dated November 23, 
1870. H e  further declared that.he had never sold'aaid land. 

The plaintiffs asked for a decree against W. J. Brown, trus- 
tee of John Walker, requiring him to' eel1 the land held in 
trust by him, and after paying the debt3 and costs provided for 
in said deed of trust, then to pay the surplus to the plaintiffs 
on their executions, which motion was refused, and judgment 
rendered against the plaintiffs for the costs, fkom which the 
plain tiffs appealed. 

W. H c L  NcXay, for plaintiffs. 
Thos. McNeiZl fcr defendants. 

RODMAX, J. The plaintiff, by docketing his judgment, 
acquired a lien on all the real property of the defendant 
Walker, in the county of Robeson, at the time of the docket- 
ing--C. C. P., sec. 264-503. The judgments were docketed 
25th June, 1870 ; the deed in trust from Walker to Brown was 
made 1st March, 1870. A t  the time of the docketing, there- 
fore, the defendant Walker had a resulting trust in the land 
conveyed after payment of the debts secured. The first ques- 
tion to be considered then, is;  was this equitable estate sub- 
jected to the lien of thc docketed judgments. The law before 
C. C. P. is clear. As to all estates in lands which might be 
sold under execution at law, a lien was created by the issuing 
of an execution ahicll related back to its teste. But as to such 
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equitable estates as were not liable to sale under execution at  
law, but the sale of which to satisij. a judgment, might be en- 
forced by bill in equity, no lien was created by the issuing or  
levy of an execution, but only by the filing of a bill. The 
estate of Walker belonged to this last class.-SyrinkZe v. Idfar- 
tin, this term. 

The reason why no lien was created in snch a case, by the 
issuing of an execution is thus stated by Ifindemon, J, in IZW- 
y&on v. Battle, 1 Dev. Eq. 541. " As therefore i t  (the result- 
ing trust) could not be l ev id  on or sold by the common law 
to satisfy the execution, no lien arose fro111 its issuing, or what; 
the Sherift' calls its levy. For as the licn arilies, or is created 
as a mean to the end, i t  would be vain for the law to raise it, 
when the end could not be attained." Whatever was the 
weight of this reasoning, tllc rule became settled, and created 
an unnccessar.y and inconvenient difference between legal and 
certain equitable estates on the one side, and certain other 
quitable estates on the other fiide. 

W e  think this difference was abolished, as jar as in reason 
and the nature of things i t  could be by Sec. 254, C. CY. P., above 
cited. Thia section says that the docketed judgment shall be 
a lien on all the real property of the defendant ; i t  makes no 
exception of equitable estates, and certainly, such estates are 
property. 

I t  must be noted, however, that this section does not make 
liable to sale under ezecuiion, any equitable estates which 
were not so by the construction of the Act of 1812, (Revised 
Code, ch. 45, see. 4, 5,) before the C. (3. P. 

I n  order to sell an equitable estate, not liable to sale under 
execution at law by that Act, that is to say, one which is nei- 
ther a pure and simple trnst, nor an equity of redemption, the 
plaintiff in the execution must still resort to his action, as for- 
rnerly to his bill in  equity to ascertain the rights of the parties 
and enforce ilia lien. The only effect of the Code is to give 
him the benefit of a hen by the docketing of his jndgment, 

7 
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instead of by the filing of his bill, or the issuing of his sum- 
mons in an action to enforce it. Thus the law is mado 
more:uniform, arid the unnecessary and useless distinction be- 
tween legal and equitable estates is abolished. 

And that is probably as far as the law can safely go in 
that direction. It must be observed too, that this lien may be 
waived, or lost, as all others may, by a delay of the creditor 
to enforce it, until circumstances occur to made its enforce- 
ment a frand upon others. Eut  that point does not arise 
here, and nothir~g need be said upon it. 

I t  wili be seen that no ailusion is made to the f&ct stated 
in the aEdavit of Brown, the garnishee, relative to the trans- 
actions with McCsskill, or to the homestead of Walker. No 
adjustment of the equities of the partics in the laud, can be 
made in this proceeding. That can be done only in an action 
brought to sell the resulting trust, when all persons claiming 
interests will be brought before tho Court, and entire justice 
can be done. Xeither the Clerk, nor the Judge, otherwise 
than in tho regular course of such action, has jurisdiction to 
order the sale of such an equitable estate. 

13aving thus stated the position of the plaintiff in respect 
to the real property of the defendant Walker, the next ques- 
tion is; did the plaintiff entitle himself to the relief given 
by sections 264, et seg. of C. C. I-'., under the title of " Pro- 
ceedings supplemental to execution." 

W e  think that the purpose of the Code was to give those 
remedies to a plaintiff, only in case, the defendant had no 
known property liable to execution, or to what is in the np- 
ture of execution, viz : Proceedings to enforce its sale, for the 
satisfnction of the debt, sufficient in value, to satisfy the debt. 

I n  this case, execution issued, which was levied on the ea- 
tate of Walker. The levy, is, perhaps only material, as show- 
ing the knowledge of the plaintiff that Walker had property 
liable to his debt. Probabll, the docketing of the judgment 
has on real propert,y all the effect of a levy. V there be a 
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lien on property, i t  must be shown either by a saIe of the 
property, or by aflidavit, that the property is ineufficient in 
value, to satisfy the debt. 

W e  see no reason why the proceedings given by sec. 266, 
may not be commenced before the sale of the property levied 
on, on an affidavit, or other proof of its insufficient value, 
just as a ~ubsequent levy may be made, after a previous in- 
sufficient one; but clearly no final order can be made, appro- 
priating to the creditor any property discovered under this 
section, until the property previously levied on, is exhausted, 
for until that is done, it cannot be linown whether anything is 
still owing. Until the property levied on can be brought to 
sale by a proper proceeding, the property discovered by the 
garnishee, nzay be levied on, as a security for the deficiency. 

I n  the present case, the plaintiff had neither caused the real 
property of the defendant Walker to be sold, nor did he make 
any proof 'that i t  was of less value than his debt. , 

Under such circumstances i t  conlc! not appear that an7 
thing was due to him, and he did not entitle himself to sup- 
plemental proceedings. 
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MARGARET McLENNAN vs. R. C. CHISHOLM. 

Where a Jndge, iu response to a prayer for special instructions, complies 
strictly therewith, i t  cannot be error. More especially, when his charge is quite 
a# favorable, as the testimony warrants. 

Whether under the words "my plantattola," used in a will, all lands contiguous 
to:the home place ot the testator, will pass, querc. 

Howe Y. Davis, 10 Iredell, 431. Bradshaw r. Ellis, 2 Dev. & Bat. 20, cited and 
commented on. 

Thie was an aation of . jwtment tried before His Honor,. 
Judge Buxton, at  Fall Tel 1871, of Montgomery Court. 

The question in  the Court below was, whether a tract of 
land known as the McLeod tract, of 100 acres, passed to the 
plaintiff under the words "my plantation" contained in the 
first clause of her husband's will. 

Testimony was introduced by the plaintiff to show that the 
land in controversy, adjoined the lands on which the testator 
lived or was contiguous thereto. Testimony tending to prove 
the contrary was introduced by the defendant. His Honor 
charged the jury, that if the home tract of the testator was 
contiguous to the Martin tract, then the whol;! of the Martin 
land, including the Alexander McLeod 100 acres, passed to the 
plaintiff, for life &c., and he added, being thereto requested, 
that if the testator claimedy that all his lands were contiguous, 
whether they were so or not, ihe whole would pass to tho 
plaintiff, under the will of the testator. 

There was a verdict for the defendant. 
Rule for new trial for alledged error in the charge of the 

Court. Rule discharged. Appeal to the Supreme Court. 

Weit McKay, for plaintiff. 
Battle & Sons, for defendant. 

BOYDEN, J. The only question made in this case, is, as to  
the charge of Hie Honor. 
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His Honor instructed the jury, that if the Alexander Mc- 
Leod tract of land, being the laud in diapute either adjoined the 
plantation of the testator, or lay contiguous thereto, the plain- 
tiff wae entitled to recover. I n  this charge, we think that if 
there was any error, i t  was certainly not to the prejudice of 
the plaintiff. 

I t  will be remembered, that there was no evidence, offered on 
the part of the plaintiff, that the tract of land in  controversy 
had been used by the testator as a part of his plantation. But 
the plaintiff attempted to show that i t  adjoined the plantation, 
or that i t  lay contiguous thereto ; and His Honor instructed 
the jury that if i t  adjoined the plantation or lay contiguous 
thereto, then the plaintiff was entitled to recover. 

This was quite as favorable a charge as the plaintiff was 
entitled to, upon the testimony ; as the Court does not hold, 
that i t  would certainly follow, that if i t  adjoined or lay contig- 
uous, i t  would pass to the devisee under the words "my plan- 
tation." I t  might not, as i t  by no means follows, that by the 
term "my plantation," all the adjoining and contiguous lands 
pass. 

The true enquiry was, did the particular tract of land, 
which lay a mile and a quarter from the residence of the testa- 
tor, across Mountain Creek, where there was a blacksmith shop, 
occupied only as such, constitute it, a part of the plantation. 
I t  might have been, 80 considered and so used by the testator, 
but there is no proof in the cause, that the tract in controversy 
was and is a part of the plantation, or that i t  was considered 
at3 a part thereof by the testator ; but the plaintiff seems to 
have put lier case solely upon the ground that the tract in dis- 
pute either adjoined or lay contiguous to the plantation ; but 
the jury have found that the land neither adjoined, nor was 
contiguous. 

I t  is true, that in the ease of Bowe v. Davis 10 I i e .  431, i t  
was settled that as :the devisor actually cultivated two 
tracts, orme of which he called hia home place, and the 
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other the Brown place, yet as he cultivated both tracts as 
one farm, they passed under the designation of his plantation, 
and in  the case of Bradrhaw v. Ellis, 2 Bev. and Bat. Eq. 20, 
the Court held that "my plantation," carried two tracts which 
were half a mile apart, when both tracts had been cultivated 
together by the testator as one farm. 

In  our case, there was no proof that the tract in dispute, 
had ever been cultivated as a part of the plantation of the 
devisor. 

THERE IS NO EREOR. Let this be certified. 

COUOHLAN, RANDALL & GO.,  and JAMES FORJYTHE 88. R. M. WRITE, 
SBRRIFP, &c. 

1. The Circuit Court of theUnitedStates, fsnot, in m y  sense, aforeign Conrt : 
i ts  judgrneuts and process bind prqrio vigore, and create legal righta, which 
the State Courts are bound to recogniie, and will enforce, when the estate or  
propert1 subjcct to the ricrht, comes, within their control. 

2. Executions issued from thc United States Courts create a lien from thew leste. 

S. Where a judgment was:obtained, in the Circuit Court of the United States, 
and executiou was issued thereon and levied upon the laud of the defendant in 
said execution, and when a SheriiT, had other executions from the  State 
Courts, against the same party issued upon judgments, some of which, were of 
lien before and others after, the tests of the executiou from the Circuit Conrt, 
and the Sheriff had leried upon and sold the land of the defendant, held, that 
the  plaintiffs in the executiou from the United States Court were entitled to  the 
residue of the money in the hands of the Sheriff after satisfying the judg- 
ments of a prior lien to theirs', and that upon a rule in the Superior Court the 
Judge should have ordered the application, accordingly. 

This was a motion, to compel the Sherifl of Mecklenburg 
eounty, to spp1y"the surplus of money in his hands, arising 
fiom the aale of the real and personal property of one Taylor, 
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after satisfying certain executions of a lien prior to the 29th 
day of November, 1869, to the payment, of plaintiff's execu- 
t i o n ~ .  The Sheriff sold the property of Taylor, under execu- 
tions, some of which, were of lien prior to the 29th day of 
N O V . , ~  1869, and others, of lien subsequent to that time. 
After satirfying the first named executions, there was a surplus 
in his (Sheriff's) hands of about $3,000. 

The plaintiffs obtained judgment, in the Circuit Court of 
the United States, on the 29th day of November, 1869 ; execu- 
tions were issued upon t l ~ e  judgments bearing teste the last 
Monday in November, (29th) and came to the hands of the 
United States Marshal, and were levied, respectively, on the 
19th and 29th of January, 1870. The proceeds of the sale, of 
the personal property of Taylor, was not sufficient to discharge 
and pay off the executions in the hands of the Sheriff, of a 
prior lien to Nov. 29th, 1869, but the proceeds of the sale of 
the realty, was more than sufficient. Upon this statement of 
facts, the presiding Judge, His Honor, G. W. Logan, refused 
the motion. From which judgment plaintiffs appealed to 
the Supreme Court. 

W. ZI. Bailey, (with whom were I'l~illiys & Merrimon) for 
plaintiffs, cited and relied on. 13ayurd r. Rayard, 5. Penn. 
daw Jour., 160. Azcamti v. Btzsimmons, 3 Wash. C. C. 134. 

J. H. Wilson and $1. T. Guion, for defendant. 

RODMAN, J. On the laet Monday in November, 1869, (be- 
ing the 29th day of the month) Coughlan, Randall & Co., 
obtained a judgment in the Circuit Court of the United States 
for the District of North Carolina against one Taylor, 
as did also James Forsythe. $3 fas upon these judgments, 
tested of said last Monday in November, 1869, were duly issued 
to the United States Narshal, and levied by him on the lands 
sf  the defendant Taylor, on the 16th January, 1870. 

These lands and certain personal property of the defendant 
bad been previonaly levied on by the Sheriff of Mecklenburg 
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County, under executions from the State Gourts, tested before 
29th November, or which had issned npon jndgments docketed 
before that day. The personal property had also been levied 
by a constable prior to 29th of Novemher, to satisfy sundry 
executions from Justices of the Peace. 

I n  April 1870, the Sheriff sold the personal and real prop- 
erty, and with all of the proceeds of the sale of the personal 
property, and a part of the proceeds of the sale of the land 
paid off the prior executions, docketed judgments and justice's 
executions, in his hands ; leaving a residue of $3,559.92 de- 
rived from the sale of the land. The Sheriff had also in his 
hands at the time of the sale, executions from the State Courts, 
on judgments docketed, after 29th November, 1869. 

Coughlan, Randall & Go., and Forsythe, moved, in the Su- 
perior Court of Mecklenburg, that the Sheriff bo ordered to 
to apply said residue to the payment of their claims, which 
order the Judge refused to make, but ordered the Sheriff to 
apply i t  to  the executions in his hands from the State Courts. 
From this order they appealed. 

We think the principles on which this question must be 
decided are clear. I t  was settled law before the C. C. P., that 
executions levied on land had priority from their respective 
test@. Had the execution from the United States Court issued 
from the Court of any county in the State and gone into the 
hands of the Sheriff, there could have been no doubt but that 
i t  would have been entitled to priority of satisfaction over 
judgments docketed aftor its teste. 

The United States Courts in this State adopted our former 
rule that an execution binds from its teste, and i t  still holds in 
those Courts. But i t  is said that because the fund is in a State 
Court, that Court, will ignore the judgments in the United 
States Court, and distribute the fund exclusively amongst the 
creditors by judgment in the State Courts, notwithstanding 
their subsequent date. We think such a proposition is founded 
on a minconception of the relations of the several Conrts. The 
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Circuit Court of the United States is not in any sense a for- 
eign Court. I ts  judgments and process bind proprio vigore, 
and create legal rights, which the State Courts are bound to 
recognize and will enforce, when the estate or property subject 
to the right, comes, within their control. lu doing so, they do 
not proceed on any ground of international comity? but on the 
qronnd, of giving effect, to a legal right. By the teste of the 
L 

executions from the U. S. Court the plaintiffs acquired a lien 
upon the land of the defendant, subject to prior liens, and the 
fund now in Court, is what ren~ains of that land, after the dis- 
charge, of the prior liens. If the Sheriff had sold only so 
much of the land as was necessary to discharge the executions 
in  his hands, and left a part of the land unsold, the United 
States Marshal codd have sold that part ; and his right to 
have this money, which represents that part of the land, is just 
the same. 

W e  think the Judge erred. His order should have required 
the fund to be paid to the IT .  S. Marshal to be distributed 
among the plaintiffs under the order of the Circuit Court. If 
the fund were in this Court, we could make the order here ; 
but as i t  is in the Court below, the case will be remanded, to 
be proceeded in  according to this opinion. Let this opinion be 
cretified. 

As the Sheriff appears to have acted fairly, the plaintiffs 
will recover no costs of him. in this Court. 
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STATE vs. MARTEA MATTHEWS. 

1. The confe~sions of a prisoner ought to  be received with great eaution, and 
nnlrss they are frce and ~o lun ta ry ,  and without fear produced by threats, o r  
mducements of temppra? advantage, ought t o  be rejected. 

2. The examination of n prisoner as t o  his ownguilt,  taken before a committing 
magistrate, is not admissible in  evidence, when the  statement is made under 
the constraint of an oath, and therefore, not voluntary. The objection to the 
admissibility of such evidence, is muchstronger, if the prisoner be under awest. 

3. To authorize the introduction of purol evidence as to  confessions of (L pris- 
oner, taken before an examining magistrate, i t  m u s t  appear affirmatively that 
there was no examination recorded ns required by law. 

4 Under the Act; of 1868-'69, ch. 178, the prisoner is entitled to  the beuefit of 
counsel, and belore his examination i t  is the duty of the magistrate to  
inform him of the charge against him, and " that he is a t  liberty to refuse to  
answer any question that may be pu t  to  him, and that his refusal shall not be 
used to  his prejudice." Such examinations are judicial. confessions, and the 
policy of the law requires them t o  be taken under the protecting caution and 
oversight of the judicial officer-this caution is an esmntisl part of the yro- 
oeedings and must be given to il prisoner under arrest, to  render his examina- 
tion admissible in evidence. 

5. The reason of the statute extends to  an inquisition l ~ y  a coroner. I n  this 
respect, he is, au examining magistrate. 

6. When a prisonar 1s brought before s coroner while he is holding an inquisi- 
tion, and after witnesses had been examined, a post nzortem examination made, 
and a verdict entered np, in  answer to  a question asked by the foreman 
af  the jury "confessed," held, that although after the first question was put, 
the prisoner waa cautioned by the coroner not to  answer, the caution came 
too late, to  afford the protection which the Inw requirefi, and the cocfession 
was inadmissible. 

% When a physician was e x m i n e d  as a witness, and stated tha t  he had exam- 
ined the prisoner, and was of opinion that she had been delivcred of a child 
within three o r  four days, and i t  was proposed t o  ask him "whether from his 
experience and knowledge of females in three or four days after the delivery 
Of a child, and ander the circumstance4 detailed by tlie evidence, the prisoner 
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was in a frame of mind to  give an intelligent answer, o r  know what she was 
talking about?" Hcld, that the question was proper, and should have beenal- 
lowed. 

8. The rule of law in criminal cases, requirioq proof beyond a reasonable doubt, 
does not require the State, even in a ease of circumstantial testimony to  prove 
such a coinridence of circumstances as excludes every hypothesis except the 
guilt of the prisoner. The true rule is, that the circumstances and evidence 
must be such, as to produce a moral certainty of guilt, and to  exclude any 
other reasonable hypothesis. 

State us. Broughton, 7 Iredell, 96, State us. Young, 1 Winston, 126, State vs. 
Parrish, Bnsbee 239, Queen us. Johnston, 2 Heard L. C . ,  cases 50l;cated m d  
approved. 

This was an indictlnent for murder, tried before Cannon, 
Judge, at  Forsythe Superior Court, Fall Term 1811. 

The facts of the case are as follows: 
On Saturday or Sunday, about the 6th day of May, A. D. 

1871, an after-birth was found at a mill pond near the prison- 
er's residence. The neighbors, believing that a child had been 
murdered on Monday, drew off the water of the pond in 
search of its body. While this mas going on, the prisoner was 
brought to the place where the after-birth was found, but then 
denied any knowledge of it. Nothing being found in the 
pond, search was made in the woods and the body of a child 
was found, buried within one hundred yards of the prisoner's 
house. She and her mother were arrested shortly thereafter. 
About an hour after dark a coroner's jury and an examining 
physician arrived at the place and held an inquest. The body 
of the child was bro6ght near the door of the house in which 
prisomc?r lived. While the inquest was being held and a post 
?nortern examination was being made by the physician, the 
prisoner was lying on a bed in the house, (which consisted of a 
single room,) weeping and groaning. Suddenly, she sprang to 
the door and as suddenly sprang back again, and fell upon the 
bed and was much excited. After the post mortern examina- 
tion had been finished, witnesses examined, and verdict of the 
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jury rendered, the prisoner, in answer to a question asked by 
the foreman of the jury, confessed. The coroner, after the 
first question was put, cautioned prisoner, telling her not to 
answer, that i t  was none of his business and that her answers 
would be used against her. Prisoner's counsel asked His Hon- 
or to exclude the confessions. His Honor admitted them and 
prisoner excepted. The physicim stated that he had examined 
the prisoner, and was of opinion that the prisoner had given 
birth to a child within three or four days before the inquest 
was held. The prisoner's counsel proposed to ask witness, 
"from his knowledge of the condition of females in three or 
four days after the delivery of a child, under the circumstances 
as detailed by the evidence, the prisoner was in a condition or 
frame of mind to give an intel!igent answer or know what she 
was talking about 'r" This question was objected to, and the 
objection sustained by the Court. I n  the argument to the 
jury, the prisoner's counsel proposed to read from a medical 
work, certain extracts, not as evidence, but as a part of their 
argument applicable to the evidence. This was objected to, 
and disallowed by the Court. The theory of the prosecution 
was, that the child had come to it8 death by a blow with a 
stick on the top of its head. The physician testified, that be- 
tween the scalp and the skull, he found a collection of coagu- 
lated blood aboui the size of a half-dollar with several smaller 
spots of Iike kind surrounding it. That in his opinion, i t  was 
improbable that a blow upon the top of the head, sufficient to 
cause death, would not have been attended with contusion or 
laceration of the skin, a fracture of the skull, &c. That the 
appearance on the head was not uncommon from natural 
causes. That he could account for the death otherwise than 
by violence, viz : by neglect. Upon this testimony the pris- 
oner's connsel asked His Honor to charge the jury, that before 
they could convict, the evidence must be so strong as to ex- 
elude every other reasonable hypothesis than the guilt of 
the prisoner. His Honor did not so charge, but told the jury 
the evidence must satisfy them beyond s reasonable doubt. 
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Prisoner excepted. Yerdict of guilty. Rule for a new trial. 
Rule  discharged. Judgment. Appeal to the Supreme Court. 

Attorney General, for State. 
Norehead & Watson, for defendant. 

DICK, J. The rules of evidence as to the admissibility, on 
a trial for crime, of the previous confessions of the prisoner, 
have been much discussed, both in this country and in England, 
and have given rise to considerable conflict of judicial opinion. 
It is not necessary for us to enter into thid intricate maze of 
judicial uncertainty as the principles which govern this case 
are fbunded in natural justice and upon high authority. The 
confessions of prisoners are received in evidence upon the 
natural, as well as legal presumption, that a prisoner will not 
rnake an untrue statement, against his own interest. Thispre- 
sumptioa is weak or strong, according to the various circum- 
stances and facts of the particular case. All the  authorities 
agree that such evidence ought, to be taken with great caution 
and unlews the confessions were free and voluntary, and made 
with deliberation and without fear, excited by threats, or in- 
ducement of temporal advantage, they ought to be rejected as 
evidence on a trial for the  admitted crime. Ndmo t e n e t w  
seipsum accusare was a well eetablished maxim of the common 
law, and was applicable, both in  civil and criminal proceedings. 
Even the Court of Chancery, in  enforcing discovery does not 
depart from this general policy of the law and will not require 
a party to discover matters to criminate himself, or expose him 
to  a penalty or forfeiture. K O  examination of a prisoner as to 
a crime charged against him was allowed in England until the 
passage of the statutes of Phil. & JL-1 GreelcZeaf on Ev., 256. 

The  provisions of these statutes were substantially re-enacted 
in this State, (Bev .  Code, 0 4 .  35), and many decisions have 
been made under them. 

It is well settled that the examination on oath of a prisoner 
as to  his own gui l4  taken before a committing magistrate is 
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not admissible in evidence, as the statenlent was made under 
the constraint of an oath, and therefore was not voluntary, 
State v. Broughton, 7 Ired., 96. The objection, to the ad- 
missibility of ruch evidence, ie, much stronger, if, at the time 
of the examination, the prisoner was under arrest, for the al- 
leged crime,. Xtafe v. Young, l Fh&., 126. 

To authorize the introduction of par01 evidence, as to the 
confession of a prisoner, before an examining magistrate, i t  
must appear, afirmatively, that there was no examination re- 
corded, as required by law.-State v. Parish,  Busb., 239. 

The Courts, in acting under these statutes, have generally 
construed thern with liberality towards prisoners, and have 
regarded with snspicion, confessions made to " a person in au- 
thority," and have thug manifested a tendency to return to the 
liberal and humane principles of the common lam, upon this 
subject. 

The hardships and injustice, which often occurred to prison- 
ers, under the statutes of Phillip and Mary, and the advancing 
civilization of the age, called for additional legislation in Eng- 
land, which is now embodied in the statute of 11 and 12 Vict. 
The principles of this statute are contailled in the Acts of I868 
-9, ch. 178. Under this statute, the prisoner is entitled to have 
the benefit of counsel, and before his examination is com- 
menced, i t  is the legal duty of the magistrate, to inform him 
of the charge made against him, and " that he is at liberty to 
refuse to answer any question that may be put to him, and that 
his refusil to answer shall not be used to his prejudice, in any 
stage of the proceedings," and the examination shall be re- 
duced to writing, and submitted to him for correction and ex- 
planation. Sdcli examinations are termed judicial confessions, 
and the policy of the law requires them to be taken under the 
protecting caution and oveysight of the judicial officer. This 
caution is an essential part of the proceedings, and must be 
given to the prisoner under arrest to make his examination 
admissible in evidence. 
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The rearons of the statute extend to the inquisition of the 
coroner, for, in this respect, he is an examining magistrate. 
When a person is slain, i t  is the duty of the coroner to make 
inquiry, as to all the material circumstances attending his 
death, and find out, if possible, who is guilty of the homicide, 
either as principal or accessory, and '' shall cause \hem to be 
taken and delivered to the Sheriff, and comnlitted to jail." 

I n  thiscase, we are only considering the admissibility in 
evidence of confeesions made in the presence of examining 
and committing oftieer~. We will not enter upon the many 
distinctions which hare been drawn by Judges, as to what 
fear, hope, or other inducement will exclude confessions made 
to other persons in authority, or to private persons. 

The law requires its officers to administer justice, with cau- 
tion and with mercy, and will not allow them to act the part 
of mere detectives of crime. 

The fear and apprehension wiiich is naturally produced by 
an arrest and charge of crime, which is often increased by his 
ignorance of legal proceedings, and by the manner, appearance 
and language of the excited crowd, which is usually present 
when an examination is taken, are well calculated to throw 
him off his gnard, and deprive him of his usual self-possession 
and prudence. The present wise and beneficent policy of the 
law allowe a prisoner under arrest, time for deliberation, and 
an opportunity to obtain correct legal advice, so that the state- 
ments which he may make on an examination, are made of his 
own free will, and with full knowledge of the nature and con- 
sequences of his confessions. 

The wisdom and enlightened policy of the statute, which 
w e  are now considering, are clearly eieniplified in the case 
before us. From the evidence it appears, that an "after-birth," 
was found near n millpond, which induced the neighbors to 
believe, that a recently-born infant Gad been murdered. This 
circumstance naturally produced much excitement, and caused 
an active search to be made, in which the body oi a child was 
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found. The prisoner and her mother were arrested, and in a 
short time the coroner and a jury appeared to make an inqui- 
sition. A post mortern examination was made in the night 
time, and near the door of the prisoner's house. "During 
" this time prisoner was in the house, which con~i~lted 
"of a single room, lying on a bed, weeping and groan- 
" ing, the house filled with persons ; that snddenly she sprang 
"up  and out of the door, and as suddenly sprang back, and 
"fell upon the bed, and was very much excited. The post 
" mortern examination being finished, evidence of witnesses 
"taken and verdict of jury entered up ; in answer to ques- 
" tions put by the foreman of the jury-the pisone?. comfesw 

ed. The coroner cautioned her after the first question was 
"put, telling her not to answeb, i t  was none of his bueiness 
(' and that her answers might be used against her." 

The caution &me too late to afford the protection which the 
law requires. The record does not set ont the confession, but 
i t  appears to have been made when the prisoner exhibited 
great agitation and mental distress, and when she must neces- 
sarily have been in a condition of physical prostration. She 
had heard the evidence of the witnesses, and the solemn ver- 
dict of the jury as to her guilt. Her response wae to a ques- 
tion of the foreman of the jury, and was made without any 
previous advice as to her legal rights, and the probable conse- 
quences of her statement. She no doubt regarded the fore- 
man of the jury as a person in authority, and in her ignorance 
of the law she felt bound to answer his questions. The ver- 
diot of the jury was entered up, and she no longer had any 
expectation of safety by remaining silent, and, i t  may be, that 
she hoped for mercy from her prosecutors, by lnaking a state- 
ment in accordance with the verdict of the jury, and the opin- 
ion of the crowd. Her mother, who perhaps was her only 
friend, was under arrest, and charged as the partner of guilt, 
and she saw no manifestation of sympathy from her neigh- 
bors who believed that she had committed a heinons c~ime. 
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Even if a previous caution was not required by the Statute, 
we think nnder the circumstances of the case, His Honor, 
would have been justified in rejecting the confessions of the 
prisoner. The wise and humane rule laid down by Hawkins, 
before the passage of the Stat, 11 and 18 Tictoria, is well 
stated, and is very applicable to this case. "The human mind, 
under the pressure of calamity is easily seduced, and is liable 
in the alarm of danger to acknowledge indiscriminately a 
falsehood, or a truth, ns different agitations may prevail. A 
confession, therefore, whether made upon an official examina- 
tion, or in discourse with private persons, which is obtained 
from a defendant, either by the flattery of hope, or by the 
impressions of fear, however slightly the emotions may be 
implanted, is not admissible evidence, for the lam will not 
suffer a prisoner to be made the deluded instrument of his 
own conviction." 2 Hawkins P. C., ch. 46, page 595. 

As the confession in this case was made before the coroner, 
~vithout the previous cautions required by the Statute, i t  was 
inadmissible as evidence, and His Honor erred in allowing i t  
to go to the jury. 1 Greenleaf on Ev., ch. 12. Roscce's 0. 
Xv. 55. The Queen v. Johnston 2 Heard. 1;. CP. Cases 504, 

On the trial, the physician who had been summoned by t b  
coroner, stated that he had made an examination of the per- 
son of the prisoner, and in his opinion, she had been deliver- 
ed of a child a few days before the inquisition was taken. "The 
prisoners counsel, proposed to ask the witness, from his experi- 
ence and Irnowledge of females in three or four days aiter the 
delivery of a ehild, nnder the circumstances as detai1ad"by the 
evidence, the prisoner vas in a condition or frame of mind to 
give an intelligent answer, or know what she was tallring 
about.'' 

This question was a proper one, and the witness ought to 
have been allowed to answer it. The testimony proposed 
might have beon introduced, before Ria Honor passed upon 
the admissibility of the confession, and might have had an 

b 
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important influence in determining that matter. A t  the time 
it was offered, i t  was admissible for the purpose of showing, 
that, an account of the physical condition of the prisoner, lit- 
tle confidence could be placed by the jury in the truth of her 
statements. 

The hypothesis assumed by the prosecution, founded upon 
the confession of the prisoner, was, that the child mas killed 
by a etroke on the top of the head with a stick. The physi- 
cian who made the pod mortem examination, stated on the 
trial, that this hypothesis was "highly improbable," and gave 
intelligent reasons for his opinion, and "that he could account 
for the death of the child otherwise than by violence, to-wit : 
by ueglect." If the prisoner in any rnanner exposed the child, 
with an intent to destroy it, or by any other species of crimi- 
nal neglect caused its death, slle might have been convicted 
under the second count of the indictment. If however, the 
neglect mas not deliberate and wilful, but was the result of 
?overt$, debility or mere inattention, she wonld not be guilty 
of a criminal offence. Boscoe, C., 2%. 667. There mas no 
evidence to show that the child died from any criminal neglect, 
s o  that, there are only two hypotheses which Foere presented by 
the testimony. The first founded upon the confession made 
under the circumetances mentioned; and the second arising 
from natural evidence as understood and explained by a wit- 
ness .of scientific knowledge and professional experience, who 
was prompted by no motive but a regard for justice and 
truth. 

Tbe law presumes a person to be innocent until the contrary 
is conclmively proved and the burden of proof is always on 
the State. All the text writers and numerous judicial opin. 
ions declare that criminal cases mast not be determined by n 
preponderence of testimony, but the evidence mnst be sufi- 
cient to prodnce a full conviction of guilt, to tlie exclusion cbf 
.all reasonable doubt. The rule requiring proof t e ~ o n d  a rea- 
sonable doubt does not require the State, even in a case of cir- 
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cumstantial testimony, to prove such a coincidence of circurn- 
stances as excludes every hypothesis escept the guilt of the  
prisoner ; the true rnle is, that the circumstances and evidence 
must be snch as to produc"e a moral certainty of guilt, and to 
exclude any other reasona& hypothesis. 1 Leading Ci:  case,^ 
(Bennett)  322. 3 Gmenleaf on  Ev., See. 20. 

When any reasonable hypothesis of innocence exists in the 
rnind of the jury, there must necessarily be a reasonable doubt 
as to the guilt of the accused, and he is always elltitled to the 
benefit of that  doubt. 

The  charge of His Honor upon the question of reasonable 
doubt was the  usual tormula adopted on criminal trials, but 
under the circumstances of this case, we think he ought to 
have given the instructiozs tislieti 1)y the counsel for the de- 
fence. 

There tnust be n Kenire de novo. 

Let this be certified. 



116 IN TEE SUPREME COURT. 

G .  M. GIBBS, Ex'r us. THOMAS C. FULLER, et al. 

1. Where asu i t  was brought in  tbe name of A. la. guardian us. C. D., and was 
stated on the docket in the name of A. B. g., sometimes in the name of A. B., 
and sometimes A. B., Ex'r, or Adm'r, and after the death of plaintiff, sug- 
gested and his personal representative was made a party, itcontinued on thc 
docket in the Eame name, until judgment was rendered, which was in favor of 
plaintiff for debt and costs, held, that though the clerk, as a mere index 
or memorandum, continued to  state the case on the docket as  i t  had stood 
before, yet as it was the same cnse, i t  was a judgment in favor of the per- 
sonal representative. 

2. When a plaiutiff in his complaint, purports to set out a judgment between 
certain parties, and defendant pleads nu1 tiel record, and i t  appears from an 
exan~ination of the record, with reasonable certainty that the jndgmentandre- 
cort? we  the same, held, to be snfficient. 

3. Thc Subreme Court, cannot reverse the finding of a judge below, npon the 
fa&, yet they have a right to  reverse his rulings upon the legal effect and 
operation of a record. 

+ After judgment, the statutes of amendment cure defects arising from 
' l  mistake in the name 01 any party or person, or for any informality in enter- 
ing judgment, o r  in making up a record" bcv. Code, ch. 3 ; and "no vari- 
ance between allegation and proof shall be material, unless it has mided." 
C. C. P., aec. 128. 

This was an action brought npon a former decree of the 
Court of Equity, of Cumberland county, tried before Russell, 
Judge, at  Fall Term 1871, oi Sampson Superior Court. 

The facts necessary to an understanding of the case are 
fully stated in the opinion declared by: the Court. 

Under instructions from His Honor, a verdict was rendered 
for the defendants. Judgment and appeal by plaintiff. 

James C: XcBize, and Strange for plaintift: 
Fuller & FuUer for defendants. 
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READE, J. Suit was commenced in the name of Robert W. 
Gibbs, guardian 9. Thomas I. Curtis and others, and in 1860 
contiuued from term to term, until Fall Term 1861, when the 
death of the plaintiff was suggested, and George M. Gibbs, 
his executor, made party plaintiff. 

Prior to this time, the case was sometimes stated upon 
the trial docket, Robert W. Gibbs, guardian v. Thomas I. 
Curtis and others ; and sometimes Robert W. Gibbs v. kc .  
and at  another time, Robert IT. Gibbs adm'r, v. &c. But still 
it was all one and the same case. 

After George M. Gibbs, executor, mss made a party, the 
case was still at subsequent terms, stated on the trial docket, 
R. W. Gibbs v. &c., until Fall Term 1864, when there was 
judgment in favor of the plaintiff for debt and cost. 

The question is, in whose favor is the judgment ? I s  i t  in fa- 
vor,of Robert W. Qibbs, the dead man, whose death had been 
suggested, because his name had been continued on the trial 
docket, or is i t  favor of George M. Gibbs, the representa- 
tive, who had been rnade party, bnt whose name mas not 
upon the trial docket, but who had beenimade party plaintiff 
in the cause ? 

Evidently the judgment was in favor of George M. Gibbs, 
the representative, who had been made party plaintiff. I t  is 
sticking in the bark, to say, that because the. clerk continued 
to state the case upon the trial docket, as i t  bad stood before, 
as a mere index or memorandum, the judgment was in favor 
of the deceased, and not in favor of his representative. 

W e  are of the opinon, therefore, that the judgment rendered 
at  Fall Term 1864, was a judgment in favor of the present 
plaintiff as the representative of Robert W. Gibbs deoeased. 

That being so, then i t  is alleged by the defendants that the 
plaintiff cannot recover in this case, because the allegation in 
the complaint is, that the judgment a t  Fall Term 1864, was 
in  favor of Robert W. Gibbs, and not in favor of the plain- 
tiff in this case, George N. Gibbs. 
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This defense is to be considered as in the nature of a plea ot 
nu1 tiel*rtzord, to be decided by the record itself, and the 
construction of the record, was, a question for His Honor. 

We do not understand that there was any question as to 
the authenticity or the terms of the record, but only as to its 
construction. Was tho jndgment offered in evidence, the 
judgment set forth in the complaint ? His Honor held that it 
was not, and instructed the jury, "that the plaintiff had 
failed to prove his first allegation." And thereupon the jury 
rendered a verdict for the defendant. 

The question ie, mas His Honor right ? 
It is true, as we have already shown, that the judgment at 

Fall Term 1864, was substantially a judgment in favor of the 
present plaintiff, as the representative of Robert W. Gibbs, 
deceased. 

And i t  is true, that the complaint in this case states, that the 
judgment in 1864, was in a suit " between Robert W. Gibbs, 
plaintiff, and Thomas I. C~lrtis and others defendants;'' and 
therefore it must be adwitted that the judgment shown by the 
record as we have construed it, is not precisely, and in so 
many words described in the complaint; but the complaint 
does set forth the death of' Robert W. Gibbs, and that the 
present plaintiff is histrepresentative, and i t  correctly sets 
forth the other parties to the judgment, and the time of 
its rendition, and its precise amount of principal, interest 
and costs. So that with reasonable certainty i t  is seen that the 
.judgment shown by the record, is the jiidgn~ent set out in the 
complaint, and thereby the plaintiff did make out his first al- 
legation. 

W e  think therefore, that His Honor erred in his instructions 
t o  the jury. 

And here we think i t  proper to state, that we do not consid- 
er that we are reviewing Hie Honor upon his finding of the 
facts-this we are not competent to do ; but we are reviewing 
what we nnderstand to have been, his ruling as to the legal 
effect and oneration, of t!le record. 
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-- 

If there were doubts as to the correctness of what wc have 
said upon general principles, still we would think that our 
~ ta tu tes  are decisive of the case. I t  is provided that no judg- 
ment shd! be reversed, impaired, or in any way affected by 
reason of imperfections, for any mistake in the name of any 
party or person, or for any informality in entering a judg- 
ment, or in making up the record. Bev. bode, ch. 3. 

So, no variance between the allegation in a pleading, and 
the proof, shall be deemed material, unless it  have actually 
misled the party, &c. And the judge may direct the finding 
according to the evidence, and amend the pleadings. C. C. 
P. see. 128. 



120 IN THE SUPREME COURT. 

STATE us. CHANEY WISE. 

1. where time is not of the essence of thc offmce, and there is but  one statute 
applicable to the matter, although that statute be recent, or, recent and not  to  
take effect until after a specified time, the indictment need not  contain an 
averment that the offence was committed after the statute went into operation 

2. But where there are two statutes, in  referonce to the snare offence, aud t h e  
one of subsequent date changes the nature of the offence, o r  the punishment 
of the same. the indictment must, by proper averment, reter to the statutc un- 
der yhich it was found, so that the C o u ~  t may see the exact character of the 
offence, and the nature and rneaetlre of the punishmcnt to be imposed. 

2. The 20th aec., 35 chap., ltev. Code, is iutenCcd to  cure only formal defects 
in the indictment. after judgment, and not omissions of averments, neces- 
sary to  enable the Court to give judgment intelligently, and, as in this case, ts 
see whether to proceed under the one stalutc or the other. 

4. Therefore, where, by the Act of 1869, the punishment for arson was con- 
finement in the penitentiary, and by the Act of 1871, death, and the offence was 
committed after the last mentioned act, but the time designated in the indict- 
ment was before it, and there was no averment in the indictment specifying 
which of the two acts it was found under, and there was a verdlct of guilty, an& 
judgment of death, held, that the judgment must be arrested. 

5. Whether the 8ololica'tor may move for judgment, treating the indictment as 
found under the Act of 1869,-qucre. 

State v. Lane, 2 Dcv., 567. State v. CfIialtdlcr, 2 II;~zL'I~R, 439, and Stale v,Puhey, 
Phil., L. 542, cited and approved. 

This was an indictment for arson, tried before Clarke, Judge, 
at Fall Term 1871, of Craven Superior Court. 

The following is a copy of the irldictment : 

" NORTH CARGLINA, 1 SUPZEI~IC COUIIT, 

CRAVEN COUNTY. Fall Term, 1871. 

The jurors for the etate, upon their oath, present, that 
Chaney Wise, late of Craven coonty, not having the fear of 



God before liis eyes, but bcing rnovcd and seduced by the 
instigation of the devil, on the first day of January: in the 
year A. D., 1871, with .force and arms, at and in, said 
county, feloniously, unlawfully, wilfully and maliciously, did 
set fire to and burn a certain dwelling lionse of one Joseph 
A. Mason, there situate contrary tn the form of the statute, in 
sncli, case inade and provided, and against the pence and dig- 
nity of tlie State. 

JOIIK V. SEIEERARD, SOL.'' 

The evidence was: That tllc house was burnt, on the 8th 
clay of August, 1671. Evidence mas also introduced tending 
to connect the prisoner with the arson. IIc  was convicted by 
the jury. Tlie prisoner's counsel moved in arrest of judg- 
ment. The motion was overruled by His Honor, and sentence 
of death pronounced. From which judgment the prisoner 
appcaled to the Suprcirie Court. 

Attomey Genera! for State. 
,L IT Ilicughfon for defendant. 

I-'~slrsox, C. ,I. TVlien time, is not of. tlie essence of the 
offencc, and there is but o w  statute applicable to the matter ; 
although the statute be rcccnt, or, although i t  be recent, and 
is not to take effect until after a specified day, tIie indictment 
need not aver that the offence was committed after the statute 
went into operation, for the averment, that the act was done, 
against the form of the statute, and this averment being found 
by the verdict, which is a part of the record, makes i t  
manifest to tlie Court, that the fact was done so as to be crim- 
inal, within the statute; that is to say, i t  was committed after 
its passage, or, after the day specified for i t  to take effect. 
State v. Lane, 2 Dev., 667. Stale v. CXandler, 2 Hawks, 439. 

W e  have stated the principle, established by these cases, 
with the restriction, where there is but one eiatutc applicable 
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to the matter, for that was the fact in the cascs cited. The 
question ia left open, in cases where there are two statutes ap- 
plicable to the matter; as in our case. W e  are to decide, 
whether the fact of therc being two statutes applicable to the 
matter, in respect to the punishment only, prevents the appli- 
cation of the principle that the indictment need not aver, that 
the offence was committed after the statute went into effect. 

By the Act of 1869, the punishment for arson or burglary, is 
confinement in the penitentiary. By the act 1871, the punish- 
ment for these crimos, is death : as the judgment was upon 
this act, it is set out : 

SEC. 1. " Any person convicted according to due course of 
law of the crime of arson or burglary shall suffer death." 

SEC. 2. " All laws or parts of laws enacted since the adop- 
tion of the present State Constitution, fixing punishment for 
arson and burglary, are hereby repealed, so far as the s m o  
might apply to such crimes hereafter committed." 

SEC. 3. " This act shall be in force from and after its rati- 
fication. Ratified 4th day of April, 1871.?' 

The statute is not worded with perspicuity, but the meaning 
is :  the punishment for arson and bnrglary cormnitted before 
4th April, 1871, shall continue to be confinement in the peni- 
tentiary, under the Act of 1860; but the punishment for these 
crimes committed after the 4th of April, 1871, shall be death. 

So we have two statutes, not affect~ng the nature of the 
crime, and having reference only to the punishments. The 
statutes do not conflict, so that the former is not repealed by the 
latter. Nor are the statutes cumulative, 60 that the two might 
be embraced in an averment, '; contrary to the form of the 
statutes; but the statutes are independent and separate, one 
covering arson and burglary, committed before, and the other 
covering the same crimes committed after, 4th April, 1871. 

The indictment avers that the crime was committed " oon- 
trery to the form of the statute, in such case made and provi- 
ded," and the jury found tho prisoner guilty, as charged. How 
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can the Court sec fm:n tlle record, whether the prisoner was 
convicted under the act of' 1869, or under the Act of 1871 ? 
The Court must be informed judicially by the record, under 
which one of these two statutes, the prisoner is convicted, beforo 
i t  can proceed to judgment. We were not referred on the ar- 
gument to any authority bearing upon the point, nor hare our 
researches enabled us, to find one. State v. Putney, Phillips, L. 
543. The indictment under the prior act, was found before 
passage of the Act, 1867. So the point was not presented. 
Rut we are satisfied from the " reason of the thing," that it Tvaf 
error to pronounce judgment, as upon a conviction under the 
Act of 1871, and that an exception must bc made to the prin- 
ciple announced in the cases referred to, of cases, like the one 
under consideration. 

Whether, had the indictment, set ont a day, on which the 
crime mas committed, that day being after the4th April, 1871, 
i t  monld have had the effect to remove the uncertainty and 
enable the Court to see from the record, that the person was 
convicted under tbc Act of 1871 ; is a point not presented; on 
on the contrary a day before that time, to-wit : 1st day of Jan- 
nary, 1S71, is set out. We will merely remark, that except 
where time is of the essence of the ogence, the day set ont is 
immaterial, need not bc proved, and n variance is not fatal, the 
day being deemed werely mattcr of form ; for the sake of cer- 
tainty of statement, generality, even in matters not essential 
being, " ill pleading." It was suggested, that the defect is 
cured by Rw. Ccde, ch. 35, soc. 20, and the judgment cannot 
be reversed. The provision is-" No judgment upon any in- 
dictment for felony, or misdemeanor, whether after verdict or 
by confession ur otherwise, shall be stayed or reversed for the 
went of the averment of any matter unnecessary to be proved, 
nor for the omission of the words, as appears by the record, 
gr o f f  he words, (' with force and arnls." Nor for the inser- 
tion of the words " against the form of the statute, or vice 
versa; rlur for ornitting to state the time, at'which the offence 
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was cornmittcd, in any case, where time is not of the essence of 
the offence, nor for stating the time imperfectly, nor for stat- 
ing the offence to have been cornrnittcd on a day subsequent 
to the finding of the indictment or on an impossible day, or 
on a day that never happened, &c." 

I n  our case, "tirne is not of thc esseucc of thlc oRenco," in 
the sense in which the words are ordinarily used in the books, 
that is, time does not constitute a part of tlic crime of a m o ~ t  
and there was no uccssion to set it out in the indictment in de- 
scribing the crime. The suggestion at  first had much f o r m  
But upon consideration, i t  occurred to us, that the Act re- 
ferred to, was intended only to cure formal defects, after con- 
viction, so that the guilty should not go "unwhipt of justice," 
and evade punishment on tcchnical objections, as 11:d often hnp- 
pencd, on the fkivolous points enumerated in the Act. The  
rule "Noscitur a sociis" seemed to exclude from such company 
a vital defect, such as we have in this ease, which could not 
be cured, unless the Court is to give judgment in the dark, i t  
not being apparent on the record, under which one of the two 
statutes, the person mas convicted, so, of course, it could not 
be known, judicially, whether the man s11ould bc sent to the 
penitentiary or should be hanged ! 

Upon full considerntion, we are satisfied that the scope of 
the act must be confined to formal objections, and that the 
words "nor for omitting to state the time s t  whic11 the offence 
was committed, in  any case where tirne is not of the essence 
of the offence," have reference only to the statement of the 
day, as a formality for the sake of certainty of pleading. 

For, although in our case, time is not of the essence of the 
offence, as night time in burglary, or "when is i t  made unlaw- 
ful  to do certain things between snch a day and such another 
day in the year," or to do certain things on 'the Sabbath day, 
je t  as we have seen, in our case, time has a most important 
effect upon the punishment and thc expression in the Act is 
not appropriate, for the purpose of expressing a purpose to cure 
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the defect of an o~nission, to make au averment necessary to 
enable the Court to give jndgrmnt, intclligeq#y, and to know 
whether to proceed npon the one statute or the other : for 
illustratio~i-had the indictment omitted to set out, that the 
home was bwnt 011 a particular day, and concluded aqainst 
the forrrl of the statue entitled Act in relation to punish- 
~ n e r ~ t  for arsuri and burglary," ratified &ll day of April, 18'71. 
Often, indeed, thr: omission t o  state a day, when the house was 
burnt, wonld have bcc~i cwcd. But, curing n defect, i l l  not 
averring in some W F L ~ ,  under what statute the prisoner was 
indicted, either by direct rcti.rerice to the statuteas above, or by 
an averment that t l ~ c  criurc was committed after the 4th day 
of April, 1671, is beyond the scope and intent of the act. 

The judgnlerit pronounced as upon a conriction under thc 
Act of 1811, is re\-craccl. This opinion will bc certified to the 
end, that t l ~ e  Court tller~ may al~oxv the motion t u  arrest jndg- 
~ n e n t  under t l ~ c  Act of 1871. 

Whether thc Solicitor for the State can ~rlaintain a motion 
in that event f'ur judgment as upon a conviction under the 
Act of 1869, is 11ot ours, at this time, to decide. The averment 
that the crime was corrmitted on the 1st day of January, 1871, 
would seem to point to that statntc, but as we have scen the 
day set out is not material, need not be prayed and a variance 
is not fatal, i t  may be that judgment cannot bc pronounced 
as upon a conviction, on either onc of the statutes, by reason 
of the uncertainty. 

ERROR. This will be certified t,o the end ,  L ~ Y .  
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STATE us. HARVEY PERKINS, (Col.) 

1. I t  is settled, that a witness who swears to the general bad cbaracter of moth- 
er withess, may, upon cross.examination, be asked t o  name the individuals, 
who had spoken dieparagingly of the witness, and what was said. This is 
every day practice. There i sa  difference botween an examination in chief and 
across-examination, when the party endeavoring to  sustain tho witness, whose 
general character is attacked, may go into narticulnrs as to persons, nnd whnt 
they said. 

2. When a witness was called, to impeach tho character of auother witness, nnll 
stated that he did not know the general character of said witnsss, he ought to 
have been told to stand aside. Counsel have no right to cross.rxamine their 
own witnesses. 

3. A challenge to a juror, must be made in "apt timc," and before the jury are 
empanelled. If, after a jury have been empanelled and charged, exception is 
made, i t  is not in "apt time." Alter verdict, i t  is a matter of discretion for 
tbe judge, whether, under such circumfitances, he will grant a new trial. 

This was an indictment for burglary, tried betore Henry, 
Judge, at Fall Term 1571 of Buncornbe Superior Court. 

The defendant's co~unsel interrogated the jurors as they 
mere called, as to their indifference, viz : as to forming and 
cxpressiug an opinion. KO juror was objectcd to on that 
account. 

The material witness for the State was the prosecutris. 
The defendant introduced one Hampton, to impeach witness' 
character. H e  swore that witness' chartlcter was not good as 
to truth. The solicitor, on cross-examination, asked Hampton, 
to name the person whom he had heard speakingdisparaginglg 
of the prosecntris. Defendant's counsel objected. The oba 
jection was overruled. Witness named several persons. The 
solicitor then asked what he had heard these persorls say. 
This question was objected to, and objected overruled. Wit- 
ness then stated expressions that ho had heard used to the dis- 
paragement of the prosecutrix. 
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The solicitor then interrogated the witness, as to grounds of 
ill-feeling between the persons, whose natnes he had irientioned 
and the proseeutrix, and between himself and prosecutrix. 
Witness stated facts tending to show ill-feeling. Objection to 
this question was overruled. 

Defendant introdnced another witness as to general charac- 
ter. H e  stated that ha did not know the general character of 
prosecutrix. Defendant then proposed to ask witness whether 
he did not know her general character for "virtue," and for 
vindictiveness and malignity, and her geueral character, grow- 
ing out of a particular traneaction. These questions verc 
excluded by the Corrrt. 

Verdict of guilty. Rule for a new trial, for the exceptions 
above stated, and for the further reason that one of the jurors 
had been foreman of the grand jury, which found the bill of 
indictment, wllicli fact was not discovered until after the jury 
were ernpanelled, and charged by the Court. The juror stated 
that if lie had belonged to the grand jury, which found the 
bill of indictment, he had forgotten +he fact. Rule for new 
trial discharged. Judgment. Appeal to Supreme Conrt. 

Attorney General for the State. 
Coleman for the defendant. 

PEAR SO^, C .  J. 1. I t  is settled, that a witness who swears to 
the general bad cliaracter of another witness on the other aide, 
may upon cros~ezarninalion,, be asked to name the individuals 
whom he heard speak disparagingly of the witness, and what 
was said. This is every day practice, and the exception was 
taken under a misapprehension as to thedifference between an 
examination in chief, and a cross-examination, when the party 
endeavoring to sustain the witness, whose general character 
is attaeked, may go into particulars as to persons and what 
they said. This disposes of Hanzpton. 

2. The witness Blackwell, called by tile defendant, having 
stated that " he did not know the general character of thc 
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prosecutrix," ought to have been told to stand aside, for the 
defendant's counsel had no right to cross.exainine his own wit- 
ness. 

3. I t  mas the misfortune of the defendant, that neither he 
or his counsel had been sufficiently on the alert, to enable 
them to find out the fact in "apt time" to make it cause of 
challenge, that one of the jurors was on the grand jury, when 
the bill was found. This might have been a ground for his 
Honor in the Court below, to grant a new trial, if he had 
any reason to suspect unfairness on tlle part of the prosecu- 
tion, but all suspicion of that kind was put out of the question, 
for i t  was stated by the juror, '' if he was on the grand jury 
he had forgotten it,when he was put on the petit jury." How 
far this was satisfactory to his lIonor, was a matter for him. 
But wo will say we entirely concur in his conclusion. After 
a defendant has taken his chances for an accgnital, the purposes 
of justice are not subserved by listening too readily to objec- 
tions that were not taken in "apt time." 

No Elmon. This will be certified. 
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ILd. M. WITHEIIS, EXB'X V .  T. W. QPARBOW AND WIPE. 

M. M .  WITHERE, Exr'x us. T .  W. SPAUROW ana wife, e d d .  

The separate estate of a feme cwerl, is chargeable with her contracts, for money 
borrowed with the assent of her trustee, upon the credit and for the impro~e- 
ment of ench estate, although the estate is not charged by, or referredjo, in 
the contract. 

The case of Draper v. Jordas, 5 bones' Zq., 175, cited and approved. 

This was a bill in equity, filed under the former system by 
the plaintiff as executrix of the will of S. M. Withers against 
T. W. Sparrow, Martha L. Sparrow, his wife, and James M. 
Hutchison. 

Mrs. Sparrow was entitled to a separate estate in Lancas- 
ter District, S. C., and having removed to this State, she, with 
her husband, filed a petition for the purpose, and obtained the 
appointment of, the defendant Hutchison, as trustee, in this 
State. 

The cause was regularly transferred, and issues embracing 
the salient questions of fact in dispute were submitted to the 
jury at July Special Term 1871, of Mecklenburg Superior. 
Court, His Honor Judge Moore presiding. The facts are suffi- 
ciently stated in the opinion of the Court. 

His Honor granted a decree in favor of the plaintiff, and 
directed thepro~erty itself to be sold, &c. 

From this decree the defendants Sparrow ar~d wife appealed. 

6. H. Wilson for the plaintiff: 

Property in the hands of a trustee, for the sole and separate 
use of a feme ooumt, and subject to her absolute disposal, will 
be held liable in a Court of Equity, for any debt .she may con- 
tract, with an understanding, express or implied, that they are 

9 
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to be paid out of such property. Fraz iw v. Brownlow, 3 
Ire. q., 237. 

The separate estate of a married woman is not liable to her 
personal engagements generally, but only when the debt is 
dlarged specifically upon her separate estate, with the concur- 
rence of the trustee. Johnston v. iKalcolm, 6 Jones' Eq,, 120. 
Braper v. Jordan, 5 Jmes' Eq., 175. 

Guion, Vance and Dowd for the defendant. 

Every contract of any nature, entered into by a feme covert, 
without the assent of her husband, express or implied, is void. 
She may not be sued at law on her contracts. If she have a 
oeparate estate, before she can charge i t  at all, the assent of 
Iler trustee is necessary, and the English rule i n  tllia State, is 
modified in Frazier v. Brownlow, 3 Trc. Ep., 237, Dl-aper v. 
,/brdm, 5 Jmes' &., 176, Johnston v. Malcolm, 6 Jones'&., 
120. 

The note or bond of a feme covert is not negotiable, for tho 
reason, that from its very nature, i t  is payable out of a partic- 
ular fund or estate. Negotiable paper must carry with i t  tt 
ymsonal and certain credit given to. the drawer, not confined 
to an;ything or fund ; it is upon the credit of thepmon'o hand, 
or the person, who negotiates it. John Dazokes, and X a r y  h& 
auife v. h d  DeLwacine, 3 Warn, 207. 

In F ~ a n d s  v. WizzeU, 1 Nadd., 258, '' That the Court haa 
no power against a feme cmerb 212 personam ; but that if she 
has separate property, the Court proceeds against that. In  all 
cases the Court must proceed i n  rem against it. There is no 
case in which the Conrt had made a personal decree against rt 
fme covert, rind though she may pledge her separate prop- 
erty, and make it answerable for engagements, yet no decree 
can be rendered unless the trustees are parties to the euit. 

I n  Adms on &uity, mapg., p. 46, "Her disability to bind 
horself or genernl property, is left untouched; but she may 
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pledge or bind her separate propety, and the Court may pro- 
ceed in rem against it, though not in personam against her- 
self." The rest of the doctrine in Adams, is modified in this 
State by the cases above cited, and the casc of Frazier and 
Browlalow mentioned in the note. 

See Pearson's views in dissenting opir~ion in Ilam*is v. Ha?>- 
ris, 'I A*e. Ep., 123. 

If she may pledge or bind her property by her contracts, 
she may s~ecial ly designate in that contract, what is to be put 
in pledge or mortgage. She may dispose of the whole, but 
that does not require that she lnr~st dispose of her whole trust 
estate, a t  once; she may do so in parts, and at different titnes, 
and to different persons. In  Story, § 1399, "her separate estate 
will be, in equity, held liable for all the debts, charges, incurn- 
brances and other engagements, which she does expressly, or 
by implication, charge thereon, for having the absolute power 
of disposing of the whole, she nlay a fortio~*i dispose of a pccrt 
thereof. " 

The plaintiff in this casc cannot take a decree, unless she 
shows an express purpose to charge the separate estate, and 
that assented to, by the trustee. The note alone is insufficient 
in this State, by Frazier and other cases cited above, also in 
Pearson's dissenting opinion, now the law, in thie State. 

Accompanying the note, and executed with it, was a writ- 
ten direction to Mr. Hutchison, the trustee, to pay i t  out of 
the South Carolina trust money, when it should be received. 
To this he assented, and the South Carolina trustee, had also 
agreed to the same disposition of the fuuds, in his hrtnde. That 
fund has not yet been received, and by the case in 3d Wilson, 
the debt is not payable, as yet, by trnstee. 

The evidenw discloses, that Mr. Withers in lending the 
money, looked solely to the South Carolina fund for repay- 
ment, that be took as his security, and if that has proved in- 
sdvent, it is his misfortune, and he stands, as very many others 
have fonnd themselves, as regards their securities. 
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36. M. WITEEES, EXR'X 9. T. W. BPAR~LOW AND WIFE. 

The judge rendered his decree on the ground of a general 
equity. That there was a lien, or that plaintiff had a right to 
pursue the land improved by the investment of the money hc 
had loaned to Mr. Sparrow, and for which in the first instance 
he had taken his note. 

I n  this case, however, there is no rulc in equity, justifying 
such pursnit. No fraud is alleged ; no trust fund has been 
charged by a breach of trust ; nothing converted by the trus- 
tee, and no room is afforded for raising an implied trust. "Ex- 
press trusts are raised and created by the acts of the parties, 
either by word or writing, but an implied trust is never raised, 
nnless taking all the circumstances together, that is the fair 
and reasonable interpretation of their acts and transactions." 
Xtory's Ep., $j 1195. 

Now the words, writings, acts and transactions of these 
parties expressly rebut all idea, that the property at  Davidson 
College, was, in any way, to be bound for the debt. 

I n  this State, no lien for the purchase-money itself, much 
less will there be a lien for money applied to the improvement 
of the land. Campbell v. Drake, 4 fie. Ep., 94. 

W. H. Bailey (representing the children) submitted the fol- 
lowing brief : 

I. I t  is submitted that the whole current of American an- 
thorities, shows, that a married woman, cannot, in any manner, 
charge her separate estate, unle~s  the instrument creating thc 
estate, also confers in terms, the power. 

Her common law incapacity, remains, unless removed by a 
power. 

Such was the doctrine held by chancellor hht ,  in Method& 
Church v. Jacqace, 3 Johns, I%. Rep. 78, a deciaion which has 
been cited and approved in many other States. 

The same doctrine prevails in South Carolina. Ewing v. 
Smith, 3 Besaussure, 417, on appeal, reversing the Chancellor, 
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which was re-affirmed in Reid  v. Lamar, -1 Strob. Eq., 27. 
Calhotcn v. Calhoun, 2 Strob. Eq., 331-also, in New York. 
L'Amoroux v. P a n  Ransellaer, 1 Barb. Ch., a tp .  37., i n  Perm. 
Rogers v. Smith, 4 Barr ,  92; i n  Term., f i r g u n  v. Elam, 4 
Yerg., 375 ; i n  Miss., Doty v. Mitchell, 9 Sm. & M., 435 ; 

biontgomery v. Ayricultural Bank,  10 I b i d ,  567; i n  Texas, 
Magee v. White, 23 Texas, 180; vide also, dissenting opinion 
of Pearson, J. Karriss v. Harris, 7 Ired. Xg., 111 ; i n  Vik- 
ginia, Williamson v. Beckham, 8 Leigh, 20 ; i n  Rhode Island, 
Metcalf v. Cook, 2 3. 1 , 3 5 5  ; in Naryland, Taw v. Wil- 
liams, 4 X d .  6%. Decisions, ' 69. FPilliamson v. Bonaldson, 
B i d ,  414. 

11. If, on the contrary, the doctrine of the English Courts 
is the true one, then as it proceeds on the idea that quoad her 
separate estate, she is sole, all the incidents appertaining 
to an estate held by a.femo sob must follow : and hence she is 
entitled (1) to a homestead, i t  being apure trust. (2.) And such 
homestead is no more liable for the plaintift 's debt, (a mere 
loan,) than any other homestead would be. 

I t  is not the purchase money, as the estate, had already been 
purchased. 

111. Mre. Sparrow, as expressly shown by the pleadings, 
has but a life estate ; and as her children are not made parties 
(1) no decree can be made affecting the remainder limited to 
them, (2) and the doctrine held in some Courts that a feme 
covert can charge her separate estate, being a creature of equity, 
should be moulded to suit the convenience of mankind, and 
should be confined, i t  is submitted, to cases where there is an 
unlimited jus disponendi. 

IV. I eubmit that the doctrine of the English Courts even, 
is only applicable where a separate estate is created-a nahd 
estate, if I may coin an expression-without restrictive or ex- 
planatory expressions, accompanying its creation. 

The doctrine is based upon the execution of a power-" im- 
plied powerz-as the present Ohief Justice puts i t  in hrarrris 
v. Biccrris, cited supra. 



134 IN THE SUPREME UOURT, 

H. ?d. WITHERS, EXR'X V. T. W. SPABROW AND WIFE. 
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The learned STORY thus explains the principles of the Eng- 
lish doctrine : 

But, in the second place, her separate estate will, in equity, 
be held liable for all the debts, charges, encumberancus and 
other engagements, which she does expressly, or by implication, 
charge thereon ; for, having the absolute power of disposing of 
the whole, she may, a fortiori, dispose of s part thereof. Her 
agreement, however, creating the charge, is not, (it has been 
said,) properly speaking, an obligatory contract ; for, as a 

Jeme covert, she is incapable of contracting ; bnt is rather an 
appointment out of her separate estate. The power of ap- 
pointment is incident to the power of enjoyment of her sepa- 
rate property.; and every security thereon, executed by her, is 
to be deemed an appointment, p ro  tanto, of her separate estatd." 
Story Eq. Juris ,  2nd bTbl., $ 1399. Vide also same work, 
5 1400, at  page 875. Also ibid,  § 1401, at pages 879-880. 

It is now settled in England, by the leading case of ndZett 
v. Armstrong, 1 Beavan, at p. 32. [I7 Eny. Ch. Rep. Affirmed 
on appeal by Lord Cottenham, 4 Myl. and Cr. 377.1 

" That, in respect of such separate estate, she is by this court 
considered as a feme sole, although covert. Her faculties as 
such, and the nature and extent of them, are to be collected 
from the terms in  which the gift is made to her, and will be 
supported by this Court for her protection." 

So both the nature and extent of the estate and its incidents, 
amongst which, is the restraint against auticipation, are to be 
aollected from the creating instrument. 

There need not be express words to create arestraint against 
anticipation, but the intention must be clear. Sturgisv. Corp, 
13 Tes., 190. 

I f  a separate estate is created, the power of alienation fol- 
lows as incident; but if a clause of restraint be inserted, then 

4 
thefeme is debarred. Why ? 

There can be bat  one answer. As i t  depends upon whether 
the clettlor shall, or shall not, add something to, and thereby 
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qualify the general limitation, the creation. of such restraint 
depends, solely, upon his will. 

His will is his intention. 
If, then, thg settlor declares that the f e w  shall not anticipate, 

 he cannot, because he so wills and intends it. 
If he adds such expressions as indicate that his intent was 

to restrain anticipation, as clearly, as if expressed in so many 
words, why not give like effect to them? AP, in our case, to 
the words " supPort and maintenance." 

If, therefore, words and expressions are added to the estate, 
which are inccnsistent with the disposal or charging thereof, 
then the power, which would otherwise be implied, is negatived. 

I n  our case, i t  appears from the report of the Comrnissioner 
to the Court of Equity, in South Carolina, which was con- 
firmed and a decree passed in accordance therewith, [Vide, 
page 16, of the transcript,] that John Stewart, by hib will, 
settled the estate " to the sole and separate use, support and 
maintenance" of Mrs. Sparrow for life, and then over. 

Now, I respectfully submit, that the retention of the pro- 
perty unimpaired was made by the testator parcel of the estate 
itseZf; and no power to sell or charge can be implied against 
the expressions " support and maintenance," even according 
to the stern doctrine of the English Courte. 

The power, if implied, must extend to the whole estate, and 
thus the " support and maintenance " by its exercise, would 
be abridged or destroyed. 

V. I t  is further submitted, that as the separate estate was 
created by the will of John Stewart, made, published aad 
proved in South Carolina, where Mrs. Spstrrow then had her 
matrimonial domicil, and as the fund consisted of both real 
and personal estate, the law governing the rights and obliga- 
tions of the fema, touching such separate estate, is the law of 
8011th Carolina, the $ex rei sitw, and the law of the matrimo- 
nial domicil. 

The interpretation of a will made in another State must be 
determined axording to the laws of that State.-Kn@ht v. 
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WaZZ, 2 Dev. & Batt., 125. Vide also Xorrow v. Alexafider, 
2 Ired., 388. 

I submit that the principle, here contended for, was snbstan- 
tially decided in the case of MoLsan, v. Hardin, 8 Jon. Eq., 
294, and the case of niloye v. Mq, there cited. 

And, i t  is fully settled, that after the rights of the feme have 
once attached under the law of the matrimonial dornicil, a 
change of domicil will not have the effcct to divest them or 
change theirScharacter.-~eard v. Basye, 7 B. Mon., 133 at p. 
141. Doss v. Camp6elZ, 19 Ala., 590. 

I f  I am right in this position, then according to the lam of 
South Carolina, as showu by the cases. oi Ewing v. Smith, 
Reid v. Lamar, and Calhoulz v. CaZhoun, cited supra, Mrs. 
.Sparrow had nopower to charge her separate estate-if the 
law of South Carolina be treated as a fact, i t  formed (if other- 
wise than stated) an essential element of the plaintiff's case, 
which she has failed to establish :-puacunque via data, tho bill 
should be dismissed. 

BOYDEN, J. This was an original bill in equity, decided in 
the Conrt below, and an appeal taken by the defendant to this 
Conrt. The object of the bill was to subject the separate es- 
tate of the feme defendant, to the payment of a sum of money, 
alleged to have been borrowed by the wife, with the assent of 
her trustee, upon the credit and for the improvement of her 
separate estate. 

There was some conflict in the evidence in regard to the 
loan of the money by plaintiFs intestate to the feme defen 
dant, and t,o enlighten the conscience of the Court, upon thic 
mattor, the following issue was submitted to a jury, to-wit : 
"Was the debt in the pleading8 described, contracted on the 
part of T. W. Bparrow and wife M. L. Sparrow, with the 
plaintiff's intestate, based on the credit of the trust estate of 
the ferne defendant, with the consent of the trustee, Jarnee 
M. Hntehison 1" Upon the trial of the above issue, His Hon- 
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or gave the following instructions to the jury, to-wit : "That 
before the jury could find the issue in favor of the plaintiff, 
ehe must satisfy then] by a preponderance of eviaence : 

First. That at  the time oi the contract, the credit was given 
to the wife. 

Second. That the trustee assented to the contract. 
Third. That the wife expressly contracted on the credit of 

her separate property, and that before she could have a verdict 
in her favor, the jury must find that the money was loaned 
for the purpose, and with the assent of the wife and her trus- 
tee, and actually invested in improvements on the trust estate." 
Upon this issue, wit6 the above instructions, the jury found 
in favor of the plaintiff, as to the note for nine hundred and 
ninety-six dollars and thirty-six cents. 

The separate estate of the feme defendant was settled upon 
her, in South Carolina ; her original trustee residing in 'that 
State. The  feme defendant and her husband removed a por- 
tion of the funds of the feme covert to North Carolina, and 
petitioned the Court of Equity for the cotlnty of Mecklenburg, 
for the appointtnent of a trustee, for the feme, which was or- 
dered, and the defendant, James M. Hutchison was appointed, 
and accepted the trust. The defendants afterwards filed their 
petition in the same Court of Equity, praying for an order to 
permit the trustee of the feme petitioner to invest a portion of 
the funds of her separate estate, in  lands situated in Iredell 
and Meoklenburg counties, and a decree was made to that 
efltet; the lands accordingly were purchased with the trust 
funds, and the Conrt further ordered, that the sum of fifteen 
hundred dollars of the trust funds might be expended in im- 
proving the lands a t  Davidson College, so as aforesaid, pur- 
chased. 

That after this decree, the feme defendant, with the assent 
of her trustee, James M. Hutchison, borrowed of the plain- 
tiff's intestate the money now in controversy, and expended 
the same, in permanent improvements on the land at  David- 
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ron College, and the f .  defendant and her family are now 
i n  the occupation and enjoyment of these improvements, which 
are estimated to be worth more than three thousand dollare. 

Upon this state of facts, His Honor below, declared the sep- 
crnte wtate of the feme, liable, for thepayment of the money 
thus borrowed and expended, and ordered a sale thereof, unless, 
before a day fixed in said decree, the money should be paid by 
the defendants. The question for this Court is, "shall this de- 
cree of Hie Bonor below stand, or shall it be reversed for error 
in subjecting the separate state of the feme defendant, to the 
payment of the debts, due plaintiff's intestate ?" 

The law in such a case, in regard to such a settlement made 
in our State, ivust be taken as settled. I n  the case of Dra9er 
Knox Rr Co. v. Jordan, 5 Jmes' Zpity, 1'75, His Honor, Judge 
Manly, in delivering the opinion of the Court, in that case 
says : "We recognize as settled law, the principle upon which 
the case of F r a z i e ~  v. Brownlow stands, viz : that, a wife 
may, when not restrained by the deed of settlement, with the 
concurrence of the trustee, specifically ;charge her separate 
eetate, with her contracts and engagements." 

Bnt  the Court in that case seemed unwilling to sanction the 
doctrine, that as to the separate estate of the wife, she was to 
be regarded as a fern sole in all respects, as held in England 
and also in the State of New York. But however proper, this 
unwillingness of tho Court to recognize that doctrine, might 
have been at the time of that decision, there can be no reason 
since the adoption of our present Constitution, why theJ3n- 
glish and Hew York doctrine should not now be fo l lo~sd  in 
our State. I t  seews to be a general rule, that marriage con- 
tracts and settlements, as well as other contracts, are governed 
by the 2ex lo& condractus. 

Mr. Chief Justice Parker, in the c ~ e  of Blanchard v. RUB- 
eeJ2, 13 Nass. Rq., 134, remarks that, "the laws ot any State 
eannot,by any inherent authority, be entitled to respect, extra- 
territorially, or beyond the jurisdiction of the State that ea- 



acts them, is the neceseary result of the independence of dki- 
tinet sovereignties. Bat that the canrtay, comity, or mutual 
convenience of nations, amongst which, commerce has intro- 
duced s6 great an intercoprse, has sanctioned the admission and 
operation of foreign laws, relative to contracts." So that it is 
now a principle generally received, that contracts are to be 
governed by the laws of the State, in which they: are made. 

This we consider the settled law of our State, and we hold 
that at least so far as the Zimitathe of the estate are concerned, 
the loci cmt~actus must prevail. 

The settlement by its terms, limited the estate to the wife 
for life, and then over to such children as she might leave sur- 
viving, at her death. There were no words in the settlement 
denying to the feme, the right to charge her estate, but i t  is 
said that the decisione of the Courts in South Carolina are to 
the effect, that undersuch a contract the wife cannot charge 
her estate. But however that may be, i t  is not necessary for 
'this Court to decide ; as this case turns upon altogether a dif- 
ferent question. And that is this : the husband and wife and 
her trustee, file their petition in the Court of Equity for the 
county of Mecklenbnrg, praying for a decree allowing s trus- 
tee to purchase and to invest a portion of the trnst funds, in 
real estate in Iredell and Mecklenburg counties, and to ex- 
pend thereon,'in permanentjmprovelnents, $1,500. The trus- 
tee not having the money in hand of the trnst estate, to make 
the improvements, the feme defendant and her husband, with 
the concurrence of the trustee, borrowed the money to make 
the improvements authorized by the decree, and actually ex- 
pended the same in erecting bnildings, and other improvements 
estimated to be worth much more than the sum allowed to be 
expended, end all of which are now in the occupation and en- 
joyment of the fm defendant and her family, so the question 
ie ,  shall her separate estate, to-wit : her life estate therein be 
held liable for the money thus bmrowed and expended. It 
would seem that the bare statement of the case, without refer- 
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ence to authorities, would be sufficient, for an affirmatjve an- 
swer. The law in this regard in our State, we consider fully 
settled by the authorities cited. No one could doubt, that 
under the decree, if the trustee had happened to have had the 
money in 'hand of the trust estate, the expenditure would have 
been s proper one. Upon what principle, then can it be con- 
tended that the plaintiff's intestate, who had loaned the fund 
thus to be expended, and when the jury had found, not only, 
that the funds had been borrowed, but actually expended as 
allowed, should not be paid out of the feme's .estate? We 
think, that, by the principles and rules of equity, not only as 
admini~tered in our State, but as far as we are aware in South 
Carolina, and in every other country where our noble system 
of equity prevails, the estate of the Jeme would be held liable, 
for the payment of a debt, in a like case. 

The decision of His Honor below, declaring the separate 
estate of the feme bound for the payment of the debt, is sf- 
firmed, but the decree must be modified, so as only to subject 
the life a ta te  of the ferns, to sale. 

This will be certified, that the decree below may be modified, 
in accordance with this opinion. 
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T. H. WHITESIDES, st al, Administrators of J. 11. WHITESIDES us. J. 0. 
WILLIAMS, d al. 

1. Where i t  appears to this Court that the Judge below. has, from the s t a t e  
ment gf the appellant, the objections of the appellee and his own notes, been 
enabled to  make out a case containing the snhstantial merits of the contro- 
versy, the appeal will not be dismissed, although there was great irregularity 
in the  proceeding below. 

2 Nor will the appeal be dismissed, because the statement of the Jndge below, 
(Judge IIenrg) was made out of the District in whlch the snit was tried (9th;) 
unless the record shows that theappellee demanded to he present, and that by 
reason of hie absence, he was prejudiced, especially when the error consists in 
the rejection of material and competent evidence. 

S. This Court is disposed to extend liberality in matters of appeal-praetiee, 
as the profession have not yet become familiar with the new system. 

4. If, at  a sale of a vested remainder in slaves, a proclamation is made, that if 
the purchaser did not get the slaves, they werc not to  be paid for, it is com- 
petent and relevant on a trial in an action on the note given by the purchaser, 
for the vendor to  show, that his title to such remainder was a good oce a t  the 
time of the sale by the purchase of outstandiog interests, or otherwise, not- 
withstanding that the slaves Lhemselvea werc emancipated before the life-estate 
fell in. 

5. At  such a sale, (August 1861,) it is evident that the partics did not contem- 
plate emancipation, nor act or talk with reference to such a result ; and this is 
dearly manifested by the terms of the bill of sale thereat, which embraced 
the contract between the parties, and which is in these words : Received 
of J. 0. W., by note, $1,620, his bid for thc mterest of J. P. W., dec'd, in 
two 'negroes, * * * * * * * * 4 '* we warrant the title of said 
negroes, as to the interest expressed, nnless recovered from the estate of J. H. W. 
by M. H. W., who forbid the interest mentioned to be sold, and in case said 
recovery is made b j  the said M. H. W., then the  note of the said J. 0. W., 
shall not be recoverable. 

6. If  the legal title to such remainder was in the intestate a t  his death, it passed 
by the sale to the purchaser, nod he is bound for the purchase-money. 

The cases of Kaighl v. Leak, 2 Dm. a n d a t . ,  133, and Tf&ifin v. Sltcde,; PAQ L. 
200, cited and approfed. 
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This was an action of debt commenced under the old sys- 
tem, and tried before Henry, Judge, at- the Special Term i n  
E'ebruary, 18'70, of Rutherford Superior Court. 

The plaintiff declared on a single bill for the payment of 
$1,620, dated August 13th, 1861, payable six months after 
date, with interest from date. The execution of the note was 
admitted. There was evidence offered by defendants that 
an announcement was made by the plaintifis, at the sale, to 
the effect, that they would offer the property, (interest in re- 
mainder,) and that if the purchaser never got property, he 
would not be required to pay for i t  ; there was also evidence, 
that there was a dispnte about the title to the ~e~nuinder, i t  
being, or having been, theretofore claimed by one N. R. 
Whitesides, and that Judge Logan appeared at the sale, and 
informed the crowd, "that there wag a claim by each" me:tn- 
ing plaintiff's intestate, and M. H. Whitesides' and that if "the 
title turned out to he in M. H., the purchaser could go on J. 
H.'s estate, if in J. H., no difficulty." 

I t  was further in evidence, that at  the time of the sale, the 
life-owner, was an old lady, who is pet living, that it was a 
likely family of slaves, and that they brought a fair price. 

The plaintiffs then offered to prove that M. H. Whitesides, 
at the time of the sale, had no title whatsover to the negroes 
sold, having transferred all hie interest to the plaintiffs intes- 
tate, and that his interest had been sold under execution, and 
been purchased by plaintifi's intestate. This evidence was 
objected to and excluded by the Court. 

Plaintiffs also offered to show, that said M. H. Whitesides 
had abandoned all idea of recovering the negroes, and was 
seeking to recover the price of plaintiff's intestate, and that 
he had filed a bill in equity for that purpose. This evidence 
wee a160 excluded by the Court. 

Verdict for defendanta. Judgment, and appeal by plaintiftb. 
The counsel not agreeing, on application, His  Honor Judge 
Henry, made up the case at  Asheville. The facts on tliis.point 
are sutFicientlv stated in the opinion of the Court. 
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Slbip (with whom was W. R: Bailty) for the appellants. 
Bpnurn for the appellees. 

DICK, J. The counsel for the defence moved in this uourt, 
to dismiss the appeal upon the ground, that there ia no case 
s%ated as required by the C .  C. P., sec. 301. In 1 he case made 
out by His Honor, he says, " the statement (4 the case by 
plaintiff's attorney, accompanied by four specific objectione 
thereto, proposed by defendant's attorney, are first tranamitted 
to me by mail out of the District, with transcript of the 
record, etc., and that no request from the appellant has been 
made to me in accordance with C.  C. P., see. 301, to fix a time 
and place for settling the case." The proceeding, is certainly 
very irregular, bnt this Court has heretofore been liberal to 
oounsel in such matters, as the transcripts which we see from 
every part of the State, show that the profession have not yet 
become hmiliar with the new system of legal, procedure, and 
are somewhat disposed to follow the loose practice heretofors 
in use. 

The statement of the case made by the appellant, and the 
defendants' specific objections, together with the notes of Hie 
Honor, enabled him to make out a case containing the sub- 
sttnttial merite, of the controvemy. As there was no request 
frsrn the counsel of either party to be present, when the case 
was settled, His Honor might well infer, that they were wil- 
ling that he should, in their absence, make ont the case for the 
Supreme Court. 

If i t  had appeared that the defendant's cotinsel desired to be 
present, and the rights of their clients had been prejudiced by 
the i.rre.gulsr proceeding, this Court would order a certiwari 
to have -B new, and more fonnal case, prepared. 

A Judge who holds a Specjal Court out of his regular die- 
tri&, losrst neoesearily have jurisdiction to settle a case tried 
Wm hiw when there is an appeal, and this mu& be done in 
the d%ki& where the case is tried, unless the provision of lsw 
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which is made for the convenience of parties, is waived ex- 
pressly or by implication. 

Bs $he case made out by His Honor, shows error in the 
rejection of material and competent evidence on the trial in 
the Court below; we think that justice requires that the case 
shonld be submitted to another jury. 

The plaintiffs offered for sale, at public auction, a vested re- 
mainder in certain slaves, as the property of their intestate. 
The title to said remainder mas claimed by M. H. Whiteaides, 
who forbade the sale. In order to make the property bring a, 

fair price, a public announcement was made to the bidders, 
that if the purchaser did not get the negroea, they were not to 
be paid for. The defendant Williams, became the purchaser, 
executed the note sued on for the purchase money, and received 
a conveyance of the interest in remainder in  accordance with 
the terms of the sale. 

BLmted remainder in slaves was a subject of sale, and a 
purchaser of snch interest acquired a property and was entitled 
to the possession of the slaves on the termination of the pro- 
cedent life estate.-Knight v. Xeab, 2 Dm. & Bat., 133. 

The slaves sold, remained in the possession of the owner of 
the life estate, until they were emancipated. Emancipation, 
was not contemplated by the parties at the time of sale, and the 
public announcement made by the plaintifis, and acted upon 
by the defendant, was in reference to the. legal title of such 
remainder, which was in dispute. This is clearly manif~ted 
by the express terms of the bill of sale which ehbraced the 
contract between the parties, and is not materially contradict- 
ed by any of the testimony. 

I f  the legal title was in the intestate, it passed Gy the sale to 
the defendant, and wee bound for the purchase money. The 
plaintiffs took no risk, but " the title of said negroes as to the 
interest expressed," and if the slaves had died, the loss would 
have fallen on the purchawr, ao they were his property, snb- 
j& b the fife estate, and emancipation wrrs their artifidsl 
death -Wood$n v. Sluder, 8 Phil., 200. 
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No one disputed the title of the intestate but M. H. White- 
sides, and i t  was material for the plaintiffs to show that the 
title of this claimant had passed to their intestate. 

The evidence, therefore, which the plaintiffs offered to in- 
troduce, was admissible, and was improperlp rejected by -His 
Honor. 

For this error there will be a venire de novo. 

Let this be aertified. 

JOHN V. FRANKLIN vs. W. W .  VANNOY, et ab 

1, Alter the rehabilitetion of the State, parties who had been arrested as recus. 
a n t  conscripts, had a right 01 action, against their captors. 

2. But such causes of action have beeu destroyec' by virtue of the Amnesty 
Act of 1866. 

5. The seizure of the property ot a recusant conscript, at  tho time of h ~ s  arreh, 
is a mere incident to the arrest, and .a cause of action therefor, follows the 
late 01 the principalcause, and is likewise, embraced by that Act. 

4. The Amnesty Act, thus understood, ie not liable to animadveroion, as having 
theeffect t o  divest "vested rights," or otberwise infringe, any provision of the  
Constitntion. 

5. During the late rebellion, the Conlederate States, and the States composing 
it, were to  all intents and purposes, governments de facto, with reference to 
citizens who contiuued to reside within the Confederate lines, knce,  the Con- 
federate States and the act6 of its Congress, and the Constitntion of the State 
as then ordained, and tZld acts of its Legislature, constituted during t h o  con- 
tinuatlce of the rebellion, T E E  LAW O F  T E I ~  LAND. 

6. The scope nod ctroct of the Amnesty Act was to  recoguizo this principle. 

I. The Amnesty Act is not only conetitntional, but  a wise, beneficent and rem- 
edial statute, and should be liberally con~trued,  on the maxim pivatum incoln- 
modurn public0 bonopcnsatur., 

10 
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The cases ot State v. Blackwood, Phil L., 240, and Black v. Jones, 64 N. C , 318, 
Cook v. Cook, Phil. L., 583, cited and approved, and the case of Bruan v. Waf- 
ker, 64 N. C., 141, cited, criticired and distinguished. 

This was an action in  the case commenced under the old 
aystern, and tried before His Honor, Judge Mitchell and a 
jury, at  Fall Term 1871, of Iredell Superior Court. The ac- 
tion was brought for the value of a horse, saddle, bridle and 
pocket-knife. 

The plaintiff declared in three counts : 
1. I n  trover. 
2. I n  case for failing to take due care, Stc. 
3. In trespass, joined under the statute. 
I t  was in evidence, that the plaintiff having become liable 

during the late rebellion, to n~ilitary service, reported to the 
proper enrolling otticer, and was by him allowed to j d n  a com- 
pany, called "Adam's Compa~ly," of cavalry, he furnishing 
his own horse, &c. It was also in evidence that this company 
were rambling through the country, evading their enforced 
service, and that a home-guard company, under the command 
of one Ellis, captured 6" Adam's company" as recnsnnt con- 
scripts, and among them the plaintiff, and they t ~ o k  also the 
plaintiffs horse, saddle; bridle and pocket-knife, and reported 
to the defendant Finley, who was enrolling officer at Wilkes- 
horo, the captnred party, their horses, accohtretnents, &c., and 
that he caused them to be sent forward and reported to his 
sul,erior officer, Major Burke, the district enrolling officer at  
Sttltesville, who caused the plaintiff to be sent on " to the 
front." The plaintiff's horse was take11 back, but i t '  did not 
distinctly appear what had become of it, nor of the other arti- 
cles. The defendants were engaged one way or another in the 
seizure of the plaintiff's property. 

There was evidence of a demand for the property. and also 
of a sale of the horse by, or concurred in by, the defendatlt 
Finley. 

The plaintiff requested, amongst other instructions, not ne- 
cessary to be noticed, the following : "that even if the defend- 
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ant  Finley had authority to arrest the pli~inti8, i t  was never- 
theless his duty to take rcasonablc of' the plrtiotiPs property, 
and if he failed to exercise due care in that regard, and in con- 
sequence thereof, the plaintiff lost said property, he is liable 
in  this action for the value thereof." And the same as to each 
of the other defendants. "That the defqedant Finley had no  
authority to cause tlie plaintiff's property to be sent to States- 
ville, and if by reason of his order to that effect, as admitted 
by him in evidence, the plaintiff loat his property, he is liable 
for its value." His Honor declined to give these inatractions, 
and instructed the jury, that '*if Adam's Con~pany was a reg- 
ular organization, under military rule, the conduct of the 
plaintiff had nothing to do with the case, but it the same was 
not a regular organization, not under military rule, bat that 
they were evadhg  their duty to theb  cwmtry, the capture was 
legal and regulnr." 

Under the charge of His  IIonus, a verdict wa5 rendered for 
t h e  defendants, and the plaintiff appealed. 

Fowle and Bcciley for the appel1:int. 

1. Tl~ere  was no law of the Statc or Col~f~dern tc  govern- 
ment, or authority purporting to bo z lziw, whiuh nnthorizcd 
the seiznre of this property. C h p .  8d, Acf 1866-'67. Bry- 
an v. Wdkel*, 6-1- N. C., 141. 

2. h'o militxry officer or snbordinatc cull justify tlie doing, 
an illegal act, by producing the wlev  of hi. snperior ofBcers. 
I6 id .  Wilson r .P rank l i1 , ,03  11: @.,250. I2ac,C v.Jones, 
64 N. O., 318. L h i t l ~  v. Stczonrt, 21 La. Anb , 67. Z c h o b  v. 
Stanton, 4 West Va., 574. ; r i . uqusos~  V. h r l : . ,  5 I))zc~L., 689. 
Wizherqoon v. V o u d q ,  5 Cblcl, 147. 

1. Instruction first. (A. )  Whcri Finlcy took posswsion of 
the  property, he was bound to takc rcasor~lile caw of it. 

Sheriff arrests a man on a horse. 

(E.) When he  directed the horsc, kc . ,  to be ken: to M a j .  . . 
Burke, i t  was a conversion. 
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Eqinasse Nisi Pr ius ,  581. 
B u n c o d e  v. Beeve. Cro. Eliz., Vol. 1, 788. 
(0.) Having taken possession under a quasi legal warrant, 

he became a trespasser, ab i ~ ~ i t i o .  
Six CarpentetJs Cmc. 
Par r i sh  v, TViZheZm, 63 3. C., 50. 
Second instruction. Thc fact that plaintiff was evading 

military service in the Confederate army, does not act to create 
a forfeiture of his property. 

BZaciimer & XcCork& and ArmJieZd for thc appellees. 

P ~ a a s o ~ ,  C.  J. fit the end of the war, after the State was 
allowed to enjoy her rights as a ~rrembcr of the Union, and a 
rightful government was oreanized, every one who had during 
the war, been concerned in arresting and sending a recusant 
conscript to "the front," was liable to indictment, for assault 
and battery, and was liable to be sued for the arrest and false 
imprisonment. 

If indictrnerrts and civil actiorrs had been instituted, for all 
of these wrong6 and injuries, and others of like character, thc 
Courts would have h e n  oppressed with cases. The Judges 
would have been perplexed with new questions, growing out 
of the unnatural state of things caused by civil war. Some 
Judges holding, with IIis Honor in the Court below, that "re- 
cnsant conscripts mere evading their duty to their country," 
others holding that the Confederate soldiers were wrong-doers, 
couimitting outrages upon the good citizens of the conntry, 
and to be treated in the view of the Uourts ot the rightful gov- 
ernment, as violators, of the laws of their country. The result 
would have been innumerable feuds, so that the country could 
not have enjoged, even a partial return to good order and good 
neighborship, for a generation to come. 

Deeply impressed by,  these considerations, i t  was deemed 
wise by the Q-enerd Assembly, in 1866, to pass what is known 
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as "the Amnesty Act;!' by it, a stop is put to all indictments, 
and by the 4th section, i t  is provided : "no person who may 
have been in the civil or military service of the State, or of 
the late C~nfederate States government, or in the service of 
the U, S. government, shall be held liable in any civil action 
for any act done in the discharge of any duties imposed upon 
him by any law or authority, purporting to be a law of the 
State.or of the late Confederate States government." 

The first question is, are the defendants embraced by '.the 
Amnesty Act" in regard to this cause oi action '2 The verdict 
fixes the fact, that the plaintiff and those with whom he had 
associated himself, were recussnt conscripts and desertm from 
the Confederate service, who had gone from the county of Sur- 
ry, towards the State of Tennessee, (with an intent to evade 
military service under the Confederate States, and probably 
with an intent not to fight on either side,) as far as ten miles 
above Wilkesboro, whereupon Capt. Ellis, a t  the head of a 
Confederate company, with Tannuy and others as "home 
guards," by the orders of the defendant, Finley, the enrolling 
officer, stationed at Wilkesboro, captured the plaintiff and his 
associates, together with their horses and accontrementfi, and 
reported to Finley, who ordered the other defendaqts to take 
the men and their horses, &c., and report to Major Burke, who 
was in command at Statesville. From the instructions asked 
by the plaintiff, and the instructions given, we infer this was 
the last the defendants had to do with it, ; the plaintiff was or- 
dered to Richmond, and hasnever recovered, the horse, saddle, 
bridle and pocket-knife, wherefor he brings his suit. 

I t  is clear, that in regard to the assault and battery, and to the 
civil action for arrest and false imprisonment, the defendants 
are embraced by the Amnesty Act. They belonged to the 
Confederate army, and the "home guard," and made the ar- 
rest and did the other acts, in discharge of a duty imposed by 
an act, purporting to be a law of the State. Also, of an act 
purporting to be a law, of the late Gonfederate States. It 
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would be strange if t!ie  lain in tiff cannot sue for tlie injury in 
seizing him, taking Iiim as a prisoner to Wilkesboro, thence to 
Statesville, and thence to I:ichmond, that he  can come back 
and sue tor the 1353 of I ~ i s  I!orse, saddle, bridle and pocket. 
knife ! The taking acd subsequent loss of this property was 
an incident of the principal act of seizing and taking him uff 
as a prisoner ; tile grcater includes the less-the incident fol- 
lows the principal : oi:r ~ou~l:lbion is, that the action for the 
10,s of the property, which was a mere consequence of the  act 
of seizing him, is lilrewiso ernbraced in the Aunnesty Act. The 
woras are broad enough to embrace it, and i t  certainiy comes 
within the ~nischief intended to be remedied. 

The case is not lilir: that pnt by IMr. Fowle, of a Sheriff, 
who arrests a nmn on ;s horse, and assumes to take care of the 
horse, and by an :il)ii~c becomes a trespass " a6 i?zitio." For 
here, the defendants were wrongdoers, from the beginning, 
both as to the rnau and his horse, actually and not by relation ; 
and the Amnest? Act, which d i e v e s  them frola liability for ta- 
king the man, in~is t  ~tlso relieve them from liability for taking 
his horse, which was a rnerc itxident or necessary consequence, 
unless they turned the horse loose in the woods. W e  are not 
to be understood, as41olding that soldiers can protect themselves 
for taking p ~ i r n t c  p~roperty by the command of an officer, for it 
is settled to the corltrary, B r y m  v. WuZ,hl, 64 IS. C., 241, where 
the defendants are liiaile liable for seizing a wagon and two 
mules, under the orders of R, Brigadier General, for the transpor- 
tation servive of' thc detachuaeut, sncl i t  is held, the case was 
not embraced by the Arniicuty i l c t ;  for the duty of seizing pri- 
vate property for suca11 a purpose, was not imposed by any law 
pnrporting to be a law of the State or late Confederate States, 
and the Genera! was not warranted by any law in malricg the 
order; so, then tlie order did not protect the defendant, but 
here, the duty of arresting the plaintiff was imposed by a law 
purporting to  ba a law of the State or late Confederate States, 
and the taking of the horse was an incident which follows 
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the principal, and is for like reason embraced by '' the Amnes- 
t y  Act." The right of action for the collection of taxcs, and 
the " tenth part  of the crops," during the war, was a right of 
action for an injnry to property, and yct this right of action 
for an injury to property is embraced by the Amnesty Act ,by 
its very terms, for these exactions mere madc by a law, Furport- 
ing to be a law of the late Confederate Gtates, so the distinc- 
tion taken between a right of action for injurics to the person, 
and a right of action for injuries to property, cannot be sup- 
ported. 

I n  the  second place, had the General Assernbly power to 
pass the  Aninesty Act ? 

I t  seems to be agreed, that in regard to indictments and 
civil actions for trespass to the person, the General Assembly 
had the power. This Conrt so held in regard to indictments- 
Blackwood's case, Ph i l .  X., 240 - and fro111 the fact that the  
plaintiff has not sued for the injury to his person, it might be 
inferred he has been so advised, in regard to the action. B u t  
i t  is insisted that his right of action for loss of property, can- 
not be taken away, as it is " a vested right" protected by the 
Constitution-declarafion of rights, see. 12. 

"No person ought to be taken, imprisoned, or deprived of 
his freehold, liberty, or privileges, or o u t l ~ w e d  or cxiled, or in  
any nlannertdeprived of his life, liberty or property, excapt by 
the l a k  of the land." 

T h e  first reflection is : these words estend to liberty, as well 
as property, and if the Genera! Assembly had power to pass 
an Amnesty Act in regard to the arrest and itnpi*isonmcnt of'the 
person, why has i t  not also thc power to  eu~br~ ice  rights of 
action for injnry to property ? If it has no t  jii)Iv(;r t o  do the 
one, i t  hns not power to do the other, fdr both :lL~.r: were rjghts 
of acticn," one for an injury to the liberty of ppreon, the other 
for an injury to property; Ict i t  be re~narlzecl, the right of ac- 
tion fur the injury to pr~jperty does not in any way grow out 
of a contract ; the question is not complicntecl by the learning, 
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as to " impairing the obligations of contracts." So the right 
of action for injury to property, stands on the same footing, as 
the right of action for injury to the person. 

The second reflection is : rights of action, both for injuries 
to person and property at  the common law, died with the per- 
son, and could not be inaintained by, or against the personal 
representative-otherwise as to a right of action arising in con- 
tract, and o right of action forproperty which had been taken 
in his life time. The  lai in tiff, after he came back, had a right 
to  sue for his horse, saddle, bridle and pocket-knife, provided 
he was able to trace the articles or any one of them, no matter 
how many hands the property had passed through; for his 
ownership was not divested. See Black v. Jones, 64 N. C., 318. 

So note the diversity between a right of action for an inju- 
ry to, or deprivation of the possession of property, and a right 
of action for the property itself. This proves, that the dictum 
in Bryan v. Walbr,  as to contracts and vested rights, goes a 
'little too far, and fails to note the diversity. 

The third reflection is : whatever may be thought of the re- 
lations of the Confederate States, and the States comprising 
it, towards the governtnent of the United States, i t  is certain 
that the government of the Confederate States, and of the 
States comprising it, were, to all intents and purposes, govern- 
ments de facte, in reference to citizens who continued to live 
in that part of the United States ; so that, the Constitution of 
the Confederate States and the acts of its Congress, and the 
Constitution of the State as then ordained and the acts of its 
General Assembly, constituted and made the "law of the 
land," during the continuation of the war. 

The scope and effect of the Amnesty Act is to make a recog- 
nition of this fact, by the rightful government afterwards estab- 
lishea, and to give validity to the legislation of the late defaoto 
governments, with certain restrictions, and validity was given 
to the acts of its judiciary, to marriages, and all acts of the 
kind, Cook v. Cook, PhiZ., 583 ; the whole resting upon broad 
principles of public policy. 
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For these reasons, we declare our opinion to be, that 
the General Assembly had power to pass the "Amnesty 
Act," and that it is a wise, beneficent and remedial statute, 
which ought to be liberally construed, on the maxim, "private 
right must yield to public good." " Tt is better that a few 
should submit to loss than that all should suffer inconvenience." 
" Privatum incornmodurn pub&?o bono pensatur." Broorn'o 
LyaZ maxims. 

I n  plain English, public policy regards, that the plaintiff and 
other loyal citizen%, whose rights of person and property had 
been outraged, ehould submit to the loss, rather than that the 
country should suffer the 'L ills uutold " which were arrested 
by " the Amnesty Act." 

THERE IS NO ERROR. Judgment affirmed. 
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JEREMIAH hT. KESLER, Admlr of the estate of BENRY C. UTLEY va. 
WILLIAM A. SMITH. 

1.. To give operation to  the maxim legea po.ntwiores, prlores contrarias abrogant 
the latter law must be in conflict with the former, therefore, when a later stat- 
ute is almost in  ipsissimis verbie, with a former one, held, that there was no  re ,  
peal of the former. 

2. The statute, Rev. Code, chap 2, sec's 9,14 11, isnot  repealed by Acts 1868-'60, 
chap. 113, sec's 70, 71, 72, 114. 

3. I n  actions to  recover damagcs for an injury resulting in destb, brought un- 
der our act, the correct rule touching the quantum of damages, is, the reason* 
ble expectation of pecuniary advantage, from the coutiuuauce of the life of 
the deceased. 

4. In such actions, evidence of the number of chilzren left by the deceased, is 
inadmisible as irrelevant, nnd calculated to  mislead the jury. 

5. In sucn nctions, it is competent to prove the age, strength, health, skill, in- 
dustry, habits and character ofthe decealred, wjth a view to  arrive a t  his pecu- 
niary worth to  his family. 

Tho case of Ctllaer v, Arrington, Phil. L., 356, cited and approved. 

This was an action of trespass, vi et armis, commenced 
under the old system under the provisions of chap.;l, sections 
9, 10, 11 of the Rev. Code, brought by the plaintiff as the ad- 
ministxtor upon the estate of one Hemy C. Utley, for the 
unlawful Billing, by defendant, of his intestate, and was tried 
at J u l y  Special Term 18'71, of Cabarrns Superior Court, before 
His Ilo:ior, Judge Moore, and a jury. The defendant in open 
Cou~t,  aili~iitted the unlewfid killing, and the sole point a t  is- 
sue and Iricd, was, the question of damages. 

h h l y  questions wereraised, but those, only, are noticed upon 
u i l ~ i u h  the opinion proceeds. 



The.pIaintiff offered to show the number of the deceased's 
family at  the time of his death ; this evidence was objected to 
by the defendant, but admitted by the Court. 

The defendant proposed to prove that the deceased waF often 
engaged in fights, &c., this was objected to by plaintiff and 
rejected by the Court. 

I t  was in evidence that the deceased furnished aupplies to 
his family, and was seen carrying them provisions, &c. I n  
reply, the defendBnt off'ered to shcw that the deceased was in 
the habit of trading with slaves, unlawfully. This evidence 
was objected to by the plaintiff and rijected by the Court. 
There was a verdict for $1,500 for the plaintiff and the defen- 
dant appealed. 

Towle and W. W. Bailey for the plaintiff. 
Dowd (with whom was J. H. Wilson) for the defendant, filed 

the following brief: 

The measure of damages is the pecuniary loss resulting from. 
the wrongful killing. I t  wap not to give damages punitory, 
or by way of solatiurn for wonnded feelings, &c. See Collier 
v. Arrington, Phil .  Law, 356, and cases cited in Mr. Moore's 
brief. Also Penn. 12. R. Cb., v. Butler, 57 Penn., 335. The 
rule for estimating darnagcs, as laid down in the last men- 
tioned case, being "to take into consideration the age of the 
deceased, and his ability, and his disposition to labor, and his 
b b i t s  of living and expenditnres." 

As to effect of repe.1 of statute under which causs of action 
is given, without saving clanse, see Gov. v. IZoward, 1 Xw- 
yhy, 465, Pond  v. I h r n e ,  65 N. C. Rep, 84, 2 Blachtone, 
436. The statute '68-9 gives cause of action i n  similar, bu t  
not, in the same cases as Rev. Code. 

READE, J. Tile statute upon which this action is founded, 
is as follows : 

"9. Wllenbver the death of a person shall be caused by the 
wrongful act of another person, and the wrongful act is such 
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as would have entitled the party injured to maintain an action, 
and recover damages in respect thereof, if death had not ensu- 
ed, then and in every such case, the person who would h ~ v e  
been liable, if death had not ensued, shall be liable to an ac- 
tion for damages, notwithstanding the death of the person 
injured, and although the death shall have been caused under 
such circnmstances, as amount in law, to felony. 

10. Every such action shall be brought by, and in the namo 
of the personal representative of the deceased, :md the amount 
recovered shall be disposed of, according to the statute for the 
distribution of personal property in case of intestacy, and i n  
every such action, the jury may give such darnages as they 
shall deem fair and just, with reference to the pecuniar.~ in- 
jury resulting from such death, kc.  

11. The amount recovered in everg such action shall be for 
the exclusive and sole benefit of the widow and issue of the 
deceased, in all cases where they are surviving." Bev. Code, 
ch. 1, 8s. 9,10,11. 

I n  1868-'69 the foregoing statute was, in substance, and 
almost in the same words, embodied in an "Act concerning the 
settlement 01 the estates of deceased persons." And the same 
Act repeals "all laws and clauses of laws in. conflict with the 
provisions Q£ this Act." 

Act8 1868-'69, ch. 113. Secs. 70, 71,72, 114. 
The defendant in&ts, that the Act of 1868-'69, which was 

subsequent to the cause of action in this case, repeals the Rev. 
Code under whieh the action was brought, and that leaves the 
case to be considered, as if the Rev. Code had not existed, and 
so the action could not be maintained. 

I t  ic;, not necessary for us to decide what would be the effect 
of repealing a statute, under which a cause of action had ariaen, 
pending the action. See Rev. Code, ch. 108 ; because we are 
of the opinion that the Act of 1868-'69, does not have the 
effect of repealing the Revised Code Statute, because4hey are 
not in conflict. 



JANJARY TERM 1872. 15'7 

The English Statute, 9-10, Vic. P. 93, is substantially the 
the same, as ours. I t  is not precisely as definite as ours, as to 
the rule of damages, inasmuch as our Statute specifies "pew- 
n i a y  injury,'' whereas the English Statute also makes i t  the 
duty of the jury to apportion the damage3 among tlle benefi- 
ciaries, which ours does not. 

Although the English Statute omits, pecuniary, yet the 
rule of damages, which the Courts have laid down, is " the 
reasonable expectation of pecuniary advantage, from the con- 
tinuance of the life of the deceased." We have carefully 
examined the English csses, and although the rule i~ not laid 
down in all of them, in precisely these words, yet, in sub- 
stance, it is ; and the ~uZe may now lsaid to be :settled be as 
above. D a l t m  v. the h'oulh Eastern Railway Co., 93 Eng. C. 
L. R.,296. Pym, adm'rv. The Great ATo~therr~B. W. Co., 
116 Bzg. C'. L, B., 396. 

I t  is well settled, that nothing is to he allowed, as a sola- 
tium, or as a punishment. 

Tho fixme rule is laid down arguendo, in Arri~igton v. Col- 
lier, Phi l .  R., 355, which is the only case, in which i t  has been 
discussed, in our Court. We adopt the rule stated above. 

To bring this case under the rule, the principal enquiry is, 
"what was the reasonable expectation of pecuni~ry advan- 
tage to tlic h-x~ily of the deceased from tlle continuance of his 
life 2" 

On the trial below, the plaintiff offered to prove the num- 
ber in the family of the deceased at  the time of his death; 
and the evidence was admitted. And this was the first error. 

We were informed upon the argument, that the idea was, 
that tho condition and number of the family of the deceased, 
ought to affect the damrges, inasmuch as it required more to 
support a large f ~ m i l y  than a small one, and that if two men 
were killed, of precisely the same capacity for labor, and of the 
same occupation and thrift, and one left a family of ten, and 
tho other ot fire, the large family would be entitled to as much 
again a~ the small. 



This would be so, if the neoesaities of' tile h ~ n i l y ,  and not 
the value ofrthe lifb, of the dceeitsed, were tlie rule. E n t  we 
have seen, that is not the r111e. If a man'$ nett earninys a r e  
but $100 per annurn, that is his pecuniary value to his f a x -  
ly, whether large or small. It was said to LC important in 
another view; i t  was insisted that the deceased by his earnings 
supported his family, and tliat by ascert~ining how many 
there were i n  the family, and then estin~ating what i t  was 
worth, or what i t  would cost to support each, would give the 
nrnount necessary to support t l ~ e  whole, and that would give 
the value ot his earnings. 

The answer is, that this would involve triang enquiries as 
towhat the fimily contributed to tlieir own support, tnnd in  
what style thcy  lived, arid what was the cluality of thcir fdod 
and raiment, ctc. And t l ~ a t  a much more direct and nccu- 
rate way, was to estimate the value of his labor, or thc 
amount of his earnings. If i t  mas supposed, as i t  eeemed to 
be, that the English authorities allowed of enquiries into 'the 
number and condition of the family, i t  was because there the 
jury have to apportion the damages to each inembcr of the 
family, dix idins  i t  out, and, if need be, giving more to one 
than anotl~er. Gnt sncll is not the oi~sc hcre. 

I t  eeetns that  tlie dccea;? l wns :L common laborer, and that 
his only legitirnale earnin;;-, were fro111 his labor; and, i l l  

answer to proof on thc pwt of the plsintiiT, that t11e deceascd 
" furnibhcd supplies to hir family, :~nd was seen carrying tlioril 
provisions, ckc.," the def'cndont offered to  how that the de- 
ceased was in the habit of tlndinp with slaves, unlawf'ull~. 
A n d  the defendant also offered to show tliat tlie deceased "was 
often engaged in fighting," and "was often indicted." This 
evidence was ruled ont, and t l ~ c  qnustion is, Tvaa i t  compatent. 

T h a t  would have becn tlic reasonable espcctation of l w u -  
niary advantage from tile continuance of the lii'e of thc de- 
ceased, if he had been an industrions, peacea!de, honest I I J R ~  ? 
And what mould it have becn, if hc: had been a11 idle, quarrel- 
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some, violent, dishonest man ? Would the expections in  ei- 
ther case have been the same ? If so, the evidence was imma- 
terial, and was properly ruled out. If not, the11 there was 
errw. It was competent to enquire into his age, his strength, 
his health', his skill and industry, his habits and his character, 
the end of all, being, to get a t  his pecuniary worth to his fami- 
ly-how much nett income might be reasonably expected. 

THERE IS ERROR. Ti92 ire de n ouo. 

N. T. HrJltTON as. R. R. McCAI.1.. 

An exccutiou debtor is entitled to a PERBONAL PROPERTY EXEMPTION, notwith- 
standing an execution, issued against his property, bore teste, before the adop- 
lion of the Constitution, if there was no levy, made until after. 

The cases of IlL! v. K e d e r ,  63 N .  C., 437, and M c K e i t h a n  v. Terry ,  04 N .  C., 25, 
Harding v. Spiueg, 8 Ired, F3, and .7imes v. J u d k i n s ,  4 IJer. & Bat. 456, citcd 
and approved. 

This was a civil action, tried betore Ilis Honor, Judge 
31itchel1, and a jury, at Fall Term 1871, of Caldwcll Supe- 
rior Court. 

The plaintiff complained against the defendant, xcho is 
Sheriff of Caldwell county, i n  trocer. -lor the convcvsion of eer- 
tain personal property, which was ascert~incd to he tllc plain- 
tiff's personal property exemption, unless tire defendant, who, 
answered "justification under legal procws," coidd sustai~r 
such defe~lce, under the fullowing stntc of fncts: At Spring 
Term 1867, one Gilbert obtained jndgrrtent against tlie defend- 
ant, in the Superior C'onrt of C~ldwell,  and caused n < f i f a ,  
to issue to Fall Term 1867 ; from that term, :lo alins issued 
to Spring Term, 1868 ; from t l~a t  t c m  a p 7 1 ~ ~ i e s ,  issued to 
Fall Term 1868, tested of Spring Term I868 ; from that 
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term, anotfier pluries, to Spring Term 1869; all of which 
bore teste of the next preceding term, to that to which, they 
were made returnable ; under the last $fa, the property, for 
the conversion of which this action was brought, was levied 
on and sold by the defendant, as Sherif3'. 

A verdict was taken, with leave to set i t  aside, &c. His 
Honor, on consideration, being of opinion with the plaintiff, 
rendered judgment on the rerdict, and the defendant appealed. 

liblk for the plaintiff. 

In the case of XciGithan v. Terry, 64 AT C. Bep., p. 25, 
the f i  fa had been levied on land, and returned, before the 
adoption of the State Constitution. The Court said, by this 
levy, the plaintiff acquired a specific " lien," " a vested right." 
The  lien referred to, in that case, was not acquired by the levy 
simply, but by the fa, levy, and return of the fi fa. Judge 
v. Bouston, 12 Ired. Rep., 113. Gillcey v. Dickerson, 2 
Ilawlcs, 390. But though the lien, created on land, by 2% fi fa, 
from its teste, is not changed by a levy alone, its effect is very 
different with regard to chattels. By a levy, the property, in 
chattels, is divested out of the defendant, and vested in the 
Sheriff, and thc execution satisfied, to the value of the property, 
unless i t  is returned to the defendant. If the Sheriff, after 
levy and before sale. qoes out of ofice, he must, nevertheless, 
sell the property ; if he dies, i t  goes by succession to his per- 
sonal representatives. This is nothing less than a vested right 
of property, not at  all like the lien on lands, created by the 
levy of a Ji fcr,, and its return. It is also insisted, that the 
lien created on chattels, by a $ fa, before levy, is a vested 
right. This depends on the nature of the lien, its strength 
and efficacy. Liens proper, a t  common lam, depend on posses- 
sion ; if the possession is surrendered, the lien is gone. The 
lien, by execution, operates without possession, and is availa- 
ble, by way of charge, and n i t  detention ; it binds property 
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fro111 its tdste, and thelieu is continued, if regular alias, and 
pluries ufi fas, are issued. It passes, with an assignment of the 
jndgment to the assiguee, or, upon the death of' the plaintiff, 
to his execntors or atltninistrators. I t  binds the property of' 
the debtor so as to avoid any alienation by him, after its t&e. 

This is so nn&ubtedly true, as to reynire no authority ttr 
support it. Thecases, however, of S t a q x  v. I ~ w i n ,  2 I I a w h ,  
232. Zri'nley v. Xeu, 2I)e.v. a n d  Rat.. 169, Insty be referrad to. 
in which the point was decided i n  ejectment and trover. If 
chattels be levied on by a ,$ J%, and then another of prior 
teste, come to the Sherifl's hands, it is his dnty to sell and apply 
the Inoney to that of elder teste, although by the 1ev.y made 
under the first, the property was vested in him for its satibftlc- 
tion. Gmen v. Johnsotz, 2 t/uu:ks, 309. Wlicre a $fu 
issned against one, who was a joint-owner of slaves with others, 
and afterwards, upon the petition of all tho joint-owners, 
the slaves were directed, by :i Court of competent jurisdiction, 
to be sold for division, and under t l ~ c  order, were sold ; it was 
held, tlint tbe lien of the Sheriff' was not divested, but he had a 
right still, to sell the undivided itl tere~t of the defendant, in 
the execution, and although the purchaser had no actual notice 
of the lien, yet, as to him-caveat cmptor. ITardiny v. Spivcy, 
8 Ired. Eq., p. 63, The plaintiff then, had acquired a lein 
f'rom the hste of his original f i  fa, which, neither the alicna- 
tion of the debtor, the active diligerlcc of others, or the judg- 
ment of a Court of record, or anything except his own default 
and niiscondlict, could destroy. If this is riot a vested right, 
substantially a right ot property, i t  js baoause carefully 
guarded legal defences, do not make one. 

Accordingly, it i~ held by high authority, that u statute, 
prescribing that a debtor may remove the property on which 
his creditor has a judgment lien, without rendering the property 
liable to sale, on execution, is nnconstitu tionsl. Ti:lloston v. 
MiZZard, 7 Xin. ,  513. 

ArmJieZd fbr defendant. 11 
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READE J. I t  is settled by a series of decisions, that an exe- 
cution creates a lien, on both real and personal property, from 
its taste. linrding v. Spivy, 8 Ire. Eq., 63. 

I t  is also settled, that if there is no levy or sale under the 
first execution, but the same is returned to court, and another 
is issued upon the same judgment, tfie lien ;f this second, re-b 
lates back to the teste, of the first. And so on with any num- 
ber, regularly and consecutively issued. 

But still the question  mains what sort of lien is created, 
and what is its effect ? I t  is settled that the lien is such as to 
prevent tlie dehtor from selling, so as to defeat that debt, 
Jo.zee v. tliLd?cim, 4 B. R: Z., 456. 

But still it seerns to be only a Lien, and does not divest the 
title out of the dehtor ; nor inve~ t  it in  the creditor ; nor in the 
officer. 

It would seem, tllerefore, that the lien dues not afYect the 
title, and amounts only to a charge which the law imposes 
upon the property f i x  the purpose of satisfying its process. And 
80 i t  seems that while this lien exists, if the creditor delays to 
make the lien specific by a. levy, (taking hold of the property 
if it be personalty, or naming and and describing i t  if i t  be 
realty,) and selling it, ajunior execution can come in and take 
the property from under the prior lien and sell i t  for the satis- 
faction of the junior. I t  is true the reason given for this, is, the 
delay of the first creditor, which operates as a fraud upon other 
creditors ; and therefore the law withdraws the care which i t  
had assumed over, and the charge which i t  had in~posed upon 
the property in favor of the senior creditor, and transfers them 
in favor of the junior creditor. But then, if the senior creditor 
had any property in the goods of the debtor upon which his 
execution had been a lien, the law could not tlius transfer his 

property to another. 
The question in  our case is, whether the honlestead and per- 

sonal property exemption laws, prevent the taking and selling 
the property of the debtor, which had become subject to the 
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lien aforesaid, i. e., the lien of an execution tested, but not 
levied, before the law was passed. 

We have already decided, that the debtor's property might 
be exempted, and that i t  mas exempted by the said laws from 
liability for any of his debts. But that was upon the ground 
that de&s mere not liens upon property, either general or spe- 
cific. Ili'll v. Ifisler. 

Rut this case differs from that in this : The creditor has ta- 
ken one step towards subjecting the debtor's property, and 
although the debtor's property has not been appropriated, or 
taken liold of, yet i t  was hedged in, in so far that the debtor 
llirnself could not dispose of it so as to dkfeat that debt; yet, be 
could use it, and consume it as before, and another more 
vigilant credito; might take it. 

I n  McKeitham v. Z'err;, we decided that where there was a 
levy, i t  created a specific lien, or vested right, which the home- 
stead law did not interfere with. Jf we did not go too far i n  
that case, me are satisfied that we cannot go farther, in favor of 
the creditor, without doing violence to the Constitution and 
the act of Assembly. Here there was no levy ; and although 
there was a lien, such as we have described by the execution, 
from its teste, yet i t  did not divest the property out of' the 
debtor, and was not even specific, as in McICeithan'e case, bnt 
was general; and, therefore, the propertg was s~lbject to the 
exemption laws aforesaid. 

THEICE IS NO ERROR, Affirmed. 
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A A R O N  L 4 D D  vx. JEYBE P. ADAMS. 

An execution debtor ib  entitled to n HOYESTEAD, a8 against an execution, which 
bore taste before, but nus not iovied until after, the adoption of the Constitu- 
tion. 

The cases of Xd1 v. h-ester, 1% N. C. ,  487 and Eorton Y. -7lcC'all at this  t e m ,  cited 
and approved. 

This was -an appall t'rorrl the decision of His Honor, Judge 
Mitchell, on ti case agreed, nlaclo at Spring Term 1871, of 
Wilkcs Superior Court. The only facts necessarv'to a proper 
understanding of tlrc opi~tion, are, that the plaintiff obtained 
rt decree itgainst the defend:tltt i n  this C o u ~ t ,  on the equity 
side, a t  June Tertrt 1868, and caused an execution to be 
issilcd thereon, which 1)ore task, the second Monday in J ihe ,  
1868. Under this execi~tion :t levy waa ~uade  on the land, for 
the recovery ot which, this :action was brongllt on the 2d day 
of Azqust, 18G8, a n d  a sale wad, tlrereafter duly effected there- 
under, a t  which tlw plaintiff became the purcllaser. 

Tllc defendant, beiorc the snle took place, claimed a Itowe- 
atcad therein, and when this waq refiised, cler~ianded that it 
slmuld bc appraised, cec. Other points were raised, but not 
necessary to be stated, as the opinion proceeds entirely on the 
main point, viz : whether n homestead could be demanded, as 
against an execution bearing testo, before the adoption of the 
constitution, but not levied, until after. His Honor gave judg- 
ment in favor of the defendant, on the case agreed, and the 
plaintiff appealed. 

W. I% Bailey for the appellant. 

I. The  esecntion created a lie11 on thc*ltmd farom its teste. 
This has been the settled doctrine of our Courts, ever since 

Wimtead v. I?'ihtemJ, 1 11;~~. , 243, as annonnced iu numerous 
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subsequent decisions,running through the period of the Court 
of conference, and our former Supreme Court, and has been 
acted on in practice for the last seventy years, both by lawydrs 
and laymen as iiettled law. 

Many titlee rest upon this assumption, which a contrary 
decision wonld greatly tend to unsettle and embarrass, as well 
as lead to inextricable confusion, and open a flood-gate to liti- 
gation. 

Interest republicne u t  &t$nis litium est. 
The execution, I submit, binds from its teste, certainly as 

against the defendant therein, and those claiming under him. 
Stamps v. E m i n ,  2 E a w h ,  232. 

And the principle mas extended to executions from a single 
Justice, until changed by statute. Beckerdite v. Amold, 3 
Bawks, 296. 

It is foreign to our case, to consider the effect of its lien, 
puoad other extmition creditors, &c., as the defendant In the 
execution is the present defendant. 

But, I may add, that the policy of the Courts has everbeen to 
protect bona$de purchasers at execution sales, in various ways, 
thus presenting a harmonious analogy to the various statutory 
enactments in favor of other bona ufide purchasers, and such a 
policy, was judicially declared in Irwin v. IZarris, 6 Ired.%q., 
215. 

11. 4". * " {(- .I.. 3. x- * 
.u 111." 3' %- 7 x x a .  2,. .. ++ 

IT. The homestead law, as to any retroactive efiect on the 
debt in question, i t  is submitted, is i n  violation of the Coneti- 
tution of the United States, in that, i t  i~ripairs the obligation 
of contracts. 

I do not propose to argue this point, unless called on by 
the Court, but wish to present it, and if desired, will argue it. 

Bragg & Xtrong and Armjkld for the appellee. 

CURIA ADVIBAEI VUL1'. 
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A t  the present term, the following opinion was delivered : 

READE, J. In the learned brief of the plaintiffs counsel, 
i t  is laid down, that an "execution creates a lien on land from 
its tete." And that this is sustained by a train of decisions, 
rrcted on in practice for seventy years, both by lawyers and 
laymen, and that a contrary decision now, would unsettle titles 
and produce inextricable confusion and endless litigation. We 
wonld hesitate long, to make a decision which would produce 
such effects, even if there were legislation or other considera? 
tions, leading us strongly, in that direction. But  there is 
nothing in this ease, which puts any such stress, upon us. W e  
affirm all the decisions and praise the di~cernment of both 
lawyers and laytnen, which has maintained the doctrine that 
an "execution creates a lien on land from its teste." But just 
a t  the point where we have the greatest difficulty, we have the 
least aid, and yet evidently, all, that could be offered in behalf 
of plaintiff. It creates a "lien,"' but then, what is the lien ? 
What does it mean B, What is its effects? The answer which 
we have in the brief is, that i t  "binds from its tests, certainly 
se against the defendant therein, and those claiming under 
him." This affords us but little aid, because the question is, 
how hinds--the defendant? Does it divest him of the title ? 
No. Does it divest him of the possession ? No. Does i t  vest 
the title or the pogsession, in the creditor, in theexecution ? No. 
Does it vest it in the officer ? No. What then is this lien, 
which is so powerful for good and which i t  is so mischievous 
te disturb? The most that has ever been claimed for i t  is, 
that i t  prevents the debtor from selling. Well, has the debtor 
sold, or attempted to sell, here? Not at  all. Then, where is 
the applicability, of the doctrine of the lien, &c. ? 

Precisely, the same point which is made in this case, is t h  
poiht in the case of firtom v. XcCall, a t  thi8 t m ,  i n  which 
i t  is decided, that the debtor is entitled to a homestead, not- 
withstanding the lien of the execution from ita hte .  And 
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reference is made to that case, for the reasons, which it is un- 
neceesary to repeat here. 

I t  is again insisted, in this case, that the retro-active feature 
of the homestead law is in conflict with the Constitntion of 
the United States-impairs the obligation of contracts. HiU 
v. KesZer, 63 N. 0. B., is now so generally approved by a 
hitherto doubting profession, and is so mnch in favor with all 
6 L  laymen," that we would be lost to disturb it, if we doubted 
its correctness. Indeed, it is in such favor, that i t  was serious- 
ly proposed, to adopt i t  into the Constitution itself, lest it 
might be overruled. But we see no reason for disturbing it. 

I t  is not necessary to notice the other points in the ease, be- 
cause we think the defendant is entitled to his homestead, and 
that is decisive. 

No ERROR. Affirmed. 

JOHN JOHNSON vo. JOHN F. CROSS, Adm'r. 

The personal property exemption, provided for by Art. X.. of the Constitu- 
tion and the laws, passed pursuant thereto, exists only during the life of the 
'' homesteader "* and after his death passes to  his personal representative, to  
be disposed of, in a doe course of administration. 

The ease of Watts v. Leggelt, at this term, cited and approved. 

This was a suhission of a contrmmsy without aciion under 
Tit. XIV., chap. 1, of the (3. 0. P., heard before His Honor, 
judge Pool, on the 12th day of December, 1870. The plaintiff 

*his term is iu such universal use among the people, as expressing a debtor 
entitled to a homestead and personal property exemption, as to  seem to  justify 
it6 use. It saves a periphrasis, and i t  is jnstified by the rules philology, as the 
sumx "era' has an active signification, and signifies one, who doe. some act i a  
reterence t o  the thing expressed, by the word, to  which i t  is annexed. 
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obtained a judgment against Thomas E. Powell, who had 
been his guardian, for a balance due on his guardian account, 
at Spring Term 186'7, of Pa~quotnnk Court, and had caused 
executions to be regularly issued and kept up thereon, till 
after the death of Powell, which occurred in the early part of 
1870, without his having made application for a personal pro- 
perty exemption. 

The defendant adn~i~~is te red  arid sold property, and it was 
eonceded that he held $400, which was applicable to the plain- 
tiff's judgtnent, unless the same can be claimed, by the minor 
children of said Powell. 

The plaintiff had made a detnand on the defendant, and the 
minor children of Powel! had caused him to be notified, not 
to  pay over the same, and that it was claimed by the said 
children, as " l~ersonal property exemption." 

His Honor, on the foregoing "submission," entered judg- 
mcnt against the plaintie, and he appealed. 

The appeal waa filed January Term 1871, and argued, but 
an advbar i  was taken, until the present term. 

Smith for the appellant. 

I. The exemption of personal property is warranted, only 
by the Constitution, when applied for by the debtor, and does 
not apply when he dies without making such application.- 
Cons. of N. C., Art.  10. 

The Act, (ch. 137, sec. 10,) of 1868-9, authorizing this, ia 
not warranted by the Constitution. 

11. The exemption, if allowable a t  the illstance ol children, 
most be of property of intestate set apart, but cannot reach 
the proceeds of sale in the administrator's hands, after he has 
sold.-Same act, sec. 10. 

No Counsel for the appellee. 

PEARBOX, 0. J. Conetitutkm, Art.  X., Sec. 1. "The per- 
sonal property of any resident of this State, to the value of $500, 
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to be selected by such resident, shall be exempted from sale 
under execution, or other final process of any court, issued for 
the collection of any debt." 

Sec. 2. " Every homestead, and the dwelling, and buildings, 
-1sed therewith, not exceeding in value $1,000, shall be exempt- 
ed from sale, under execution. or other final process, obtained 
on any debt.'' 

Sec. 3. " The homestead, after the death of the owner there  
of, shall be exempt from the payment of any debt, during the 
minority of his children, or, any one of them." 

Sec. 5. " I f  the owner of a homestead die, leaving a widow, 
bnt no children, the widow shall have such homestead during 
her widowhood." 

By sections 3 and 5, after the death of the owner of a home- 
stead, the exemption is continued on, for the benefit of his 
children or widow. 

There is no such provision in regard to the "perso?zaZ p o -  
perty hxemption." The property of such resident, is exempt. 
ed from sale nnder execution, or other final process of any 
court, issued for the collection of any debt. ~ a n i f e s t l ~ ,  this 
has reference to an execution issued against such res ide~t ,  or 
owner of personal property, and cannot, by a forced construc- 
tion, be made to apply to a sale, by hia executor, or adminis- 
trator. Indeed, the difference between real and personal pro- 
perty, is so material,-one transi:ory and shifting, the other 
permanent and final, that the idea of letting the children of 
the owner enjoy it, after his death, during their minority, or, 
the minority of any one of them, or, if there be no children, 
of letting the widow enjoy it, during her widowhood; in the 
absence of any provision, for accounting for and paying over, 
what might chance to be on hand, a t  the expiration of these 
contingent events, seems to approach, the verge of absurdity. 

If the case is to be governed by the provisions of the Con- 
stitution, there is no difficulty whatever. But, i t  was urged 9n 
$be srgnment, that the children of Powell, are entitled to the 
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fund, as a " personal property exemption, under Acts of 1868 
-'69, ch. 137, sec. 10. An advisari was taken to consider of 
that matter. The section is, in these words : "If any person, 
entitled to a homestead and peponal property exemption, die, 
without having the same set apart, his widow, if he leave one, 
then his child and children, under the age of twenty-one 
years, if he leave guch, may proceed to have said homestead 
and personal property exemption, laid off to her, him, or them, 
according to the provisions of sec. 7 and 8, of '€I% Act." 

Sections 7 and 8 provide, for laying off the homestead and 
personal property exemption, in the life-time of the party, en- 
titled thereto, " as guaranhed by Art. X, of the Constitution." 

We have put a oor~struction upon the section now under 
consideration: in Watts v. Leggett, and we adopt whst is there 
said, as a part of this opinion. I f  the homestead had been 
laid off under sec. 7, and the personal property exemption, 
had been assessed, under see. 8, in the life-time of Powell, as 
guaranteed to him, by Art. X of the Constitution, i t  is clear 
his children would have had no claims to the personal property 
exemption, for as we have seen, the constitution only secures 
a benefit to the children and widow, in the homestead. I t  is 
hard to understand, how a provision, to prevent the widow and 
children from being prejudiced, by an omission to have an 
assignment in the life-time of the party, under whom they de- 
rive the title, can be strained so as to have the effect of giving 
them greater benefit, than if the on~ission had not occurred. 
It cannot be supposed, that the effect of the statute is to go 
beyond the constitution, for its professed purpose is to carry 
into e0'ect the provisions of the constitution, and to secure to 
the widow and children, the homestead and personal property 
exemption as guaranteed by the constitution. The section 10, 
is very inartificially worded ; the draftsman was evidently con- 
fused, by not attending to the distinction made in the consti- 
tution, between " the homestead," and " the personal proper- 
t y  exemption ;" he seems to have supposed that the widow was 
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JOEN JOUNSON v. JOHN P. Caoss. 
-- 

first entitled ; and if he had no widow, then the children or 
minor children ; whereas, i t  is not pretended, that the widow 
can claim " the personal property exemption," or even the 
homestead, if there be a child surviving. 

This obscurity, however, is cleared away, by the reference to 
sections 7 and 8, in which reference is made to the benefit, "as 
guaranteed by the constitution." 

W e  are of opinion, that neither the widow, nor the children, 
can set u p  claim to the fund, althongh if anything, the claim 
sf the widow by implication, under section 10 of the Act 
of 1868-'9, would be the strongest. 

We are pleased to know from the facts set forth on the 
record, that o m  conclusion prevents a very great injustice in 
this particular case, for Powell, as the guardian of the plaintiff, 
betrayed his trnst, and the friends of the children of Powell 
are much to blame for an attempt to benefit them, a t  the ex- 

.pence of one, who would thus be made the victim of their 
father's breach of trust ; his sureties, on the guardian bond, 
being all insolvent. 

Judgment reversed, and judgtnent on the case agreed, in 
favor of the plaintiff. 
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W. M. BUTTON A N D  WlFE vs. J. A. J ASKEW, et ul. 

1. Previous to the statutes o f  1868-'67, and 1888-'69, p u r ~ o r t i n g  to restore to 
married women the common-law right of dower, the  wife had only an imhoate 
right of dower in the lands of her husband, subject to  be defeated at  any time, 
by the husband's conveyance. 

2. Whcn land was acquired, and a'marriage was contracted, previoua to  the 
statutes aforesaid, held, that these statutes cannot'affect the rights of the hus 
band, nor restrict his power of alienation, nor confer upon the wife any right 
of dower, which she did not have before. 

3. Whether i t  is competent for the General Assembly to give a married momau 
a right of dower in land acquired after the passage of the statutes referred to, 
although the murriage took p:ace before that time. Quere ? 

4. An agreement to  pay a married woman a certain sum of money for her right 
of dmer in the land of her husband, when the land was acquired, and the 
marriage was contracted berore March and, 1667, is void against creditors, for 
want of consideration. 

5.  It would seem that before a married woman can set up her couseut, as a con- 
sideration to support a contract, to  give her a part of the purchase money for 
a tract of land, sold by her husband, i t  ought to appear that she had releafled 
her right of dower or covenanted against incombrauciLs ; and, quew, whether, 
in any casc, i t  could depend upon par01 e~idence,  and, whether the contract 
must not be set out  in the deed. and appear to be fair and reasonable. 

6.  The distinction between a wife's right to a homestead a ~ ~ d  dower, and other 
m s t t e r ~  connccted with the subject, stated and fully discu~sed by Keade, Judge. 

Dick and Rodman, JJ., dissenting. 

This was a proceeding, under the 266th section of the C. C. 
P., to subject the property of a judgment-debtor, had before 
Pool, Judge, a t  Fall Term 1871, of Eertie Superior Court. 

The facts were found by the J ~ d g e ,  to be as follows : " The 
judgment-debtor, J. A. J. Askew, in &he year 1870, was the 
the owner of two houses and lots, and a store-house, i n  Bertie 
county, and proposed to one Augustus Holley, to borrow two 
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thousand dollars, and to secure him in said loan, by a deed of' 
trust, npon said houses arid lots. The eaid IIolley was unwil- 
ling to take tlie aecnrity, unless the defendant, the wifk of said 
Askew, would joir~ in the  conveyance with her husband. The 
defendant, hlarin C. Askew, refused to join in the conveyance, 
nnless she was co~npensated for relea~irlg her right of' dower 
and llunicstead. Whereupon. i t  agreed, that if tilt said 
&ria C. X s h v  would join i n  t11o conr-egance, sho should 
have the lmlance of the money arising froni the proceeds of 
tile sale of the houscs and lots, after paying IIollcy tllc 
priucipal ~ n d  ititerect of 11;s money. With t11i.j under- 
btaniiing the deed Tvas execnted. The honscs and lots were 
x t t e i ~ s r d s  sold by the tru5tee, for $8,400, and ont of the pro- 
uceds, t l ~ c  clcbt nnd iutcrest to Holler, and the expenses of the 
t r~is t ,  &c., were pnid off' and discharged. 

The lots were gold on a credit, and the l ) i ~ ~ ~ c i ~ a ~ c r  gave ill 
part 1xijincnt, two r~otes, one for $500, ant1 unc fill. $481. 
These two notes thc trustee endorsd,  witllont recuursc, to the 
defendant, ?IT;& C. Adrrjw, i n  f~ r~ theranue  of the agreement, 
~ v l l i ~ l i  had h e n  mnde with her. All of tlie $481 note, with 
the wnt:nn.t:i1ce of 3 I a h  C. Askew, I I : ~  been collected and 
lwiicl to tllc weditom of her 1111sbanc1, hcfLre tho jrtdgn~ent ot 
the ~~lairltifl., cscept ahout $100, w11icI1 was  greed to bc paid. 
The other nuto, of $500, was retained 1)y the said Maria C. 
Askew, and claimed ns her property. The conveyance t o  
Holley was made before the plaintiff 'e judgment was obtsin- 
ed. J .  A. J. Askew, and Maria C. Askew, were married be- 
fore January, 1867. The debt duc the plaintiff was contracted 
l'revious to the making of the deed in trust. Upon this state 
of facts, tlie Court was of opinion, that the property, in the 
$500 noLe, was in  Maria C .  Askew, the defendant, and dis- 
missed the pwceedings and gave judgment against the plain- 
tiff for coste. Plaintiff appealed from this judgment. 

W. AT. 1Ti. for plaintiff. 
13. A. Barnes for defendanb. 
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READE, J. The siugle question is, whether the Act of 
1868-'9, restoring to widows, their common law right' of dower, 
4. e. dower in all the lands of which the husband was seized 
during coverture, prevents a husband from selling lands which 
he owned befvre the passage of the act, his marriage having 
been before the act. I f  the act has that effect, i t  must be be- 
cause i t  gives the wife an inchoate right to dower, to be con- 
summated ;pon the death of the husband, she surviving, and 
of which she cannot be deprived without her consent; for, cer- 
tainly, before the act, it was never supposed that the husband 
could not sell his lands at pleasure, without the consent of his 
wife. If the act has that effect, then her consent in this case 
to the sale, was a sufficient consideration to support the agree- 
ment to give her a part of the  ale-money. If the act had not 
that effect, then her consent was immaterial, and afforded no 
support to the agreement, to give her a part of the sale-money, 
and therefore, as against creditors, the transaction was void. 
It is a dry question of law, and must be so :onsidered ; although 
i t  is admitted to be one of great importance, and by no means 
free from difficulty. 

Since 1784, and until the act aforesaid, 1868-'69, a widow 
was entitled to dower in tlle lands only, of which the husband 
died seized and possessed, and therefore, but few questions 
have arisen in-our State in regard to dower-rights, and none 
probably in regard to inchoate dower-rights. But the impor- 
tant change which that Act 1868-'69, made, involves the sub- 
ject in much uncertainty, and will breed much litigation. 
What adds to the uncertainty is, that the different States have 
different laws, in regard to dower, and the decisions in the 
&ate Courts are numerous and conflicting. Some of the de- 
cisions holding, that acts like ours are retro-active, and others 
holding them to be prospective, only. And the reasons, which 
would be proper in one case, aro inconsiderately used in the 
other. Scri6ner on Bower, a late American work, reviews. 
the statutes and decisions of the different States, and also the 
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English authorities and by judicious comments, has endear- 
ored to produce some order out of much confusion. But,  s ~ e a k -  
ing of tlie inchoate right of dower as property, he says : "A 
certain vagueness of expression, uniformly characterizes the 
discussi~n of the subject, and, these discussions are commonly 
attended with unsatisfactory results." And so, u-e see, that 
this great right, favored like life and liberty, instcad of being 
as i t  ought to be, and as until lately it llss been, so plain, that 
he that runs may read, is now involved in rnueh confusion, by 
inconsiderate legislation and conflicting adjudications. 

I t  has been much discussed, w11ether marriage is a contract. 
or an institution, or a sacrament, or all cambined ; and, espe- 
cially, ~vhether dower results from tlx? contract of marriage, 
or from the 01matio:l of 1 3 ~ .  Si~ppose it, to result fi-or11 the 
eontract of marriage, then it is diswsicd, whether tlln Idegisla- 
ture can change the law of dower, without ixpairing the obli- 
gation of contracts. Suppose i t  to result fiom the operation 
of law, then it is discnssed whether the Legislature can change 
it, without interfering with vested r~ghts ,  and whethcr the law 
cannot ciiantge, rnodif.7, increase or abolish it. Those who 
claim to be u p  wit11 the chivalry of the age, and while the 
Legislatures arc liberally enlarging thc dower-right, insist, that 
the Legislatnre have full power over the subject. Hot  snppose 
upon same occasion, wlierl the chivalric elemerrt may less pre- 
vail in  legislation, they sl~ould c w t a i l ,  or even clest~oy the 
right, how then ? And if the doxer-right is so frail that a 
widow may bc deprived of i t  without her consent, how was 
her consent to the deed in this case important, even supposing 
the act to be retro-active; and if not important, then it was 
no consideration, and, if no consideration, then the contract 
was void. So that the agreement is suicidal. I f  the right to 
dower is at the mercy of the Legislature, to increase or dimin- 
ish, continue or destroy, then it is nothing-nothing as aright- 
notliing as property ! W e  think that this great right, sacred 
as lib, and indispensable to society and the family economy, 



176 IN THE SUPREME C,OURT. 

ought to be more secure, ought to be inviolable, when once i t  
exists, whether it be created by contract, or by operation of 
law. And we, by no means, subscribe to the doctrine that a 
right vested by operation of law, is less inviolable than when 
it arises $om contract, when once i t  exists, no matter how it 
is inviolable. Nor is i t  true, that, in any conceivable case, 
private property can be taken for public use, or, as is said in 
this case, for the LLparamount public good," without just com- 
pensatio~. 

Onr conclusion from what has been said, is, that befo're the 
the late act, a widow was entitled to dower i n  such lands as 
the husband should die seized and possessed of, and in no 
othrr ; that the right to be so endowed commenced, (whether 
by the contract of marriage, or by opcrtttioiz of' law, nlakes no 
difftrence) a t  the time of the marriage, bnt subject to the hus- 
band's power of sale, and contingent upon his not selling it, 
and upon her surviving him, and that the Legislature conld 
not deprive her of that right, or in any way change it without 
her consent. The Act of 18612-'69, comes in and changes the 
Isw of dower, so as to give the widow dover, not only in all 
the husband owns at  the time of his death, but in all that he 
owned during coverture, but this act does not affect rights, or 
marriages, which existed before its passage ; they stand as they 
did before the act, when the husband could sell without the 
eonsent of the wife ; and, therefore, the consent of the wife, 
as in this case, was immaterial, and afforded no conaideration 
to support the contract. 

W e  have not overlooked the fact, that the deed i n  this cnsc 
does not profess to release the wife's dower-right, if she has 
any, or to covenant against the incumbrance of dower ; be- 
cause, under the view which we have presented, it is not nec- 
essary. But  i t  would seem, that before the widow can set up 
her coneent as a consideration to support a, contract, to give 
her e part of the eale-money, i t  ought to appear that she had 
r e lwed  her dower-right, or covenanted againet the incum- 
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brance ; and, p e r e ,  whether in any case, i t  could depend upon 
par01 evidence, and whether the contract must not be set out in 
the deed, and appear to be fair and reasonable ? 

All  this is said, but with little consideration as to the rights 
of the husband. Bnt  has the husband no rights which are en .  
titled to respect, and which the Legislature cannot destroy ! 
Before the late Act, when a man married, owning land, his 
his wife had an inchoate right to dower, contingent upon his 
not conveying i t  away in his life time, and upon'her surviving 
him,precisely the scme as if i t  had been conveyed to him by deed 
from another, with such slipulation and conditions. Suppose 
i t  had been so conveyed to  him, could the Legislature step in  
and alter his title, or change the conditions? N o  one will so 
contend. Well, what matters i t  how his title was derived, 
and how the conditions and stipulations came about, so that i n  
fact they existed ? Here then was the simple case of a a ~ a n  
owning n tract of land, absolutely and in fee simple, with full 
power to sell the  same, subject only to the condition, that  if 
he  did not sell it, and should die seized and possessed of it, his 
wife should have dower; and  the Legislature steps in and 
forbids him to sell, compels him to hold i t  as long as he lives, 
and gives his wife dower in it, in spite of him. I f  this be not 
depriving him of his vested rights, taking his property from 
him, and giving it to another, nndcr the notion, as is said, of 
the "parnntount pnblic good," without compensatiot~, then we 
cannot nnderstand what ~vould be an instanue of suclz a viola- 
tion of' the rights of pvoperty. 

I t  woidd probably Lo no gre:it hardship upon the h~isband, 
married bcdjre the Act, R K ~  it  wo111d probably not, interfere 
with hio vested  right^, t u  K P I U W  t l 1 ~  Act to operate upon all 
lands acquii*cd uf tc?~  thc przssngs of the Act, because hc would 
h v c  notice of the incnmbr:t::ec which monld attach, and he 
would take i t  citnh on:Pre. lint, as t o  t!&, we give no opinion. 

And SO ie may be, that i r a  d l  cases of' marriages since the 
passaqe ui' r h  Act, the n i fb  I I I , ~ ~  rcfme to joi~i  in the convey- 

E 2 



178 IN  THE SUPREME COURT. 

anoe, unless she is compensated ; and an agreement to give a 
part of the sale-money for her consent t s  the sale may be good, 
her dower-right attaching to all the lands of her husbund, 
qnd contingeut only on her surviving him ; a reasonable prob- 
ability, and not a mere possibility. And, puere, whether the 
Legislature, by any subsequent Act, can deprive her of this 
right. But these questions are not before us. 

11. If the dower-right f id not afford a sufficient considera- 
tion to support the agreement to give the wife a part of the 
sale-money, then in the second place, i t  is insisted, that her 
hornestead right did. 

There is this difference i l l  the dower Act, and the homestead 
Act-the hornestead Act, applies only to the homestead, used 
in the sense of the horne, or dwelling house, whether actually 
.set apart or not ; or the hornestead, after it is get apart, npori 
proceedings had for that purpose. 

The lands in question had not been set apart as a homestead 
upon proceedings instituted for that purpose, and i t  is not dis- 
tinctly stated that they were the homestead or dwelling in the 
general sense. The case describes t l~em as "two houses and 
lots, one a store hoi~se." There is nothing in this to indicate 
that they were the homestead. Nor is there anything to indi- 
cate whether the husbmd did not have other lands, and wheth- 
er he did have lands which he had used, or which, after this 
sale, he did not intend to use as s homestead. Nor is it stated 
whether he was insolvent. Nor is i t  stated whether he had 
children. Nor does it appear from the case stated, nor frqrn 
the deed, nor in any other way, what was the estimate put 
upon her homestead right. Nor is there any c~venant  in the 
deed against the homestead right, nor is there any release. 
And surely it cannot be, under the most liberal construction of 
the homestead Act, that the wife is entitled to have her home- 
stead taken out of every tract of land the husband may own, 
and may wish to sell l I t  is true, that by reference to the 
deed, we find that, in describi~tg the lots, it is said, "one k i n g  
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judgment debt. The facts presented by the case are subetan. 
tially as follows : 

The judgment-debtor, J. A. J. Askew was much indebted, 
and desired to free himself from such embarrassment, and he 
applied to A. J. Holly to borrow money for that purpose. 

Holly agreed to furnish two thousand dollars, if Askew and 
wife, Maria 0. Askew, would join in executing a deed in trust 
to him, for certain houses and lots, belonging to J. A. J. As- 
kew, to secure the payment of the tnoney loaned. 

Maria 0. Askew "absolutely and positively" refused to join 
in the conve-jance, unless she received some compensation for 
her right of dower and homestead in the said lands of her 
husband. I t  mas then agreed, that if she would execute the 
deed in truet, so as to convey her said interest, she should re- 
ceive in consideration of her relinquishment of the right of 
dower and homestead, the balance of the purchase-money for 
which said house and lots might be sold, after paying off 
H ~ l l y ,  the debt secured in  the trust. The houses and lots sold 
for thirty-four hundred dollars, and all the money was paid out 
in discharging the debts of the husband, except a note of five 
hundred dollars, vhich the trustee placed in the hands of Ma- 
ria C. Askew in accordance with the agreement above stated. 
All of these transactions were completed before judgment was 
obtained by the plaintiff, against said J. A. J. Askew, and the 
object of this proceeding is to subject said note, in the hands 
of Maria C .  Askew, to the payment of said judgment. 

The first question presented, ia whetiicr the agreement 
between the said husband and wife, was founded upon sutfi- 
cient consideration, to protect the property transferred to the 
wife, against the claim of creditors. 

If she had a contingent right of dower, thc contract be- 
tweeen them by which she received money or other prop- 
erty in consideration of her releasing such right in her hus- 
band's land, if reasonable, and fairly entered into, should ha 
sustained. 2 Scribrter on Dower, 8. Ballnrd v. Rrzgp, 7 
Piekering, 533. Qunrles v. h e y ,  4 MUmp, 251. 
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The Act of 1868 -'69, c l ~ .  98, see. 63, provides that, " Every 
married woman shall be entitled to one-third interest in value 
ofall the lands, tenements and hereditaments whereof her hns- 
band is, or may be seized and possessed at any time during 
coverture," kc .  I t  was admitted that Askew and wife were 
married before the passage of said Act, and that she was, 
at  the time of the execution of the deed in trust, entitled to  
a contingent right of'dower in the lands conveyed, unless the 
said Act is unconstitutional. It is insisted that the Act is un- 
stitutional as to antecedent marriages, for the reason : 
1. I t  impairs the oblr'galion of the marriage contract. 
2. I t  interferes with the vested right of the husband. 
W e  will proceed in the first place to consider whether the 

right of dower proceeds from, and is a part of the marital 
contract, and then enter into the discnssion of other questions 
involved in the case, 

Dower is one of the institutions of society which has come 
down to us from a remote antiquity. 

The right of a widow to a certain psrtion of the lands of 
her dcceased husband for the term of her natural life, was 
uuknown to the laws of the Greeks and Romans, and seems 
to have originated with the Teutonic races, who had a higher 
regard for woman than any of the earlier nations. Traces of 
this custom can be found in the first authentic records of An- 
glo Saxon history, and is the foundation of dower by particular 
custom. 

The peculiar form of this right, known as dower a t  common 
law, is supposed, by an eminent jnrist, to have been derived 
from a Danish law, established by Sweyn, King of Denmark, 
out of gratitude to the ladies of his realm, who sold their jew- 
els, to ransom him from captivity. Originating thus, in feel- 
ings af gratitude, and the early spirit of chivalry, inspired by 
the self-denying kindness and generosity of woman, dower 
has always been a favorite of the common law; secured in the  
earliest charters of English liberty, and recognized with favor 
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even in Magna Carta. I t  is an estate for life, which the law 
gives to a widow for her support and maintenance, and as a 
home for the domestic duties and affections, and i t  has gener- 
ally been regarded as a mnnicipal regulation, established for 
the benefit of civil society. I t  is a gift of the lam, and the 
right is not derived from the nuptial contract. 

A man may deprive his children and kindre1 of his estate, 
by deed or devise, but he cannot dispose of that estate which 
the law, in its beneficence, gives ta  the widow. Even if he 
make3 a devise to her, in lieu of dower, shemay elect, whether 
she will take the gift of the husband, or the gift of the law, 
and she may have the value of both estates, ascertained, before 
she makes her election. In  the case of the insolvency of the 
husband, the conimon law preserves dower as a tabula in  
aaufragio, to keep the widow from sinking into poverty 
and distress. So great was the care shown to widows, 
that centuries ago, the maxim became prevalent " that the 
law favors three things : Life, Liberty and Dower." A n  in- 
stance, of this peculiar favor tnay be found in the early his- 
tory of the conlmon law, iu dower de la p lus  bslle, when the 
widow was endowed of lands, in socage, '' as being the fairest 
portion of the lands, held by her deceased husband." This 
species of dower, has long ~ i n c e  passed away, with the mil- 
itary tenures in which it originated, but in most of the States 
of this country, wheru the doctrines of feudalism have never 
prevailed, the same kindly spirit of the law, glves the widow 
the mansion-house, as being the f'airest portion of the estate, 
fqr her wants and purposes. When,uses mere introduced into 
England, the.y were not at  first recognized by the common 
law, and were only enforced in the Court of Chancery, which, 
for a long period was under the control of ecclesiastics, who, 
in this Court, administered the principles of the civil law ; and 
i t  was soon held that the dower, in awe ,  could not be allowed, 
as i t  would produce great inconvenience, and auch a right was 
unknown in the system of civil jurisprudence. This doctrine 



JANUARY TERM 1872. 183, 

has now been abolished in England ; and iu  a large number of 
the  American States, a widow is cntitled to dower in  an eqni- 
table estate by express statutes. 

The  history of the common law shows, that dower was aIways 
regarded as a municipal institution, and was not the  result of 
:I contract. There were two species of dower allowed by the 
cornlnor~ law, which, in sorne respects, were rcgardcd as a part  
of a marriage contract. A hnslmrid (cd oslium eccZcsiae, " after 
afr ia~~ce made, a:~d troth plighted," could endow his wife of e 
certain portion of his inn&, to  take eEwt upon hi8 death. 
This was a kind of bridal gift, 2nd ill the  time of Glanville 
the  wife was obliged to accept it, in lieu of dower, bnt a t  a later 
period, according to Littleton, the wife, lapon the death of her 
husband, might reject the gift and chin1 the gift oi' the  corn- 
nion law. Dower ex assensu yatris, resembled dower nd ostiunz 
udesiae,  srid was, when a father seized of an estate in fee, 
allowed his son a t  the time of esponsals, to endow his wife 
of a certain portion of such e~ ta te .  l l e r e  then, were three 
parties to the  contract, :ind the widow, on the death of lier 
husband, might enter a t  once on the estate assigned, although 
the father was still living. The widow might also reject this 
contract dower, and claim &,wer a t  colnrooil law, of any lands 
of inheritance, wl~icli belonged to the husband during cover- 
ture. A s  these species of dower were voidable, a t  the will of 
the  widow, tlley have, long since been abolished in  England, 
and were never in use in this country. 

The  introdnction of uses, an2 tlie doctrino that a widow was 
not dowable of a use, soon gave rise to the practice of making 
provision for a wife, by an  ante-tluptial contract, called join- 
ture, which was afterw.ards regulated hy the statute of uses, 
and made a legal satisfaction of dower. 

Thus, we  see tliat dower a t  common law, has always been 
under the peculiar control of that systetn of jurisprudence, and 
this fkvoring care of widows, has been a marked feature i n  t h e  
institutions of every country, where the  common law, has pre- 
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vailed. This controlling influence of the common law, in mod- 
ern  times, has made widows favorites, even in Courts of Equity, 
which in cases of dificulty about the assignment of dower, 
will exercise their extraordinary jurisdiction for the purpose ot 
affording adequate relief.-1 Story &. Juris,  Ch. 12 

A reference to the law, regulating marriage, will show that 
the right of dower does not constitute a part of the contract. 
Marriage, as between the parties, is a personal contract, and, 
when entered into according to the rites of the country, where 
the parties are domiciled and the marriage is celebrates, will, 
by the comity of nations, be regarded as a valid contract in  
any part of Christendom. According to t1l.e general rule, the 
terms of a contraet, are governed by the lex loci; but this is 
not the case with marriage, except, as to the validity of tha 
contract and the incidents resulting therefrom, are dependent 
upon the laws of the rnatrinlonial dotnicil, and dower arises by 
the operation of the lex rei sitae. Story on Con. of  Laws, 380. 

When persons, who are ~ a r r i e d  in a country, where the com- 
mon law does not prevail, afterwards become citizens of this 
State the wife will become entitled to dower, according to our 
law at  the time of the hasband's death. The c~nverse~of this pro- 
position i s  equally true; that dower is not a part of the con- 
tract of marriage, but, is an estate arising by operation of law, 
is well settied, both in this country, and in England. Mr. 
Scribnor, in his valuable work on dower, 2 Pol, p. 2, says: 
the results of the English authorities .is thus given by Mr. 
Park : " it will be observed, that this estate arises solely by 
operation of law, and not dy force of any contract, express or 
implied, between the parties; it is the silent effect of the rela- 
tion entered into by them, not, as in itself, incidental to the 
relation, or as implied by the marriage contract, but merely as 
that contract calls into operation the positive institutions of 
the municipal law." In  Norwood v. biorrow, 4 Dew. & B., 
#a, Chief Justice Ruffin, in delivering the opinion of the 
aourt, says : " there is no contract between husband and wife 
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for courtesy or dower. The interest the one gets in the proper- 
t y  of the other, the law which gives for the encouragement of 
matrimony," " i t  is certain, that such as her estate (dower) is, the 
law makes i t  without any act of her husband, and against his 
will. See, also, Eose v. Box?, G3Ar. C., 391. Marriage is not 
only a contract, but, it is an institution coeval with the first exis- 
tence of the human race. It was ordained, and the first mar- 
riage ceremony was celebrated in Eden. It is an institution 
which is essential to the happiness of mankind, and, the preser- 
vation of human virtue. Without it, there can be no civilized 
society, or well regulated municipal government. 

Marriage has, therefore, in every enlightened system of gov- 
ernment been regulated by law, and must ever remain in some 
degree, under legislative control. For many purposes, mar- 
riage is a civil contract, and is so treated in Courts of law, 
but the legislative power of the government, regards it, as an 
institution of civil society. The Legislature milst necessarily 
have the authority to attach rights, incidents and duties to 
this important relation, and modify and enlarge them, as the 
best interests of society and government may require ; and all 
legislation on this subject must extend to all rnariages, both 
antecedent and subsequent, in order to bc uniform and general, 
in  its operation. 

I n  regulating this institution, the common law declares that 
the effect of a marriage shall be to vest in the husband certain 
rights as to the wife's personal property in possession, the 
rents and profits of her real estate, and her chattels real and 
choses in action ; and in consideratien of these benefits, he is 
required to take care of his wife, and if he is able, supply her 
with such things as may be necessary to her comfort in her con- 
dition in society. Immediately upon marriage, these rights 
become vested, and for most purposes, are protected in this 
State by the Constitution, and cannot generally be divested 
hy subsequent legislation. These rights arise out of the mar- 
riage contract, not by any express agreement between the par-  
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ties, but they are the result of positive lam adopted by the 
legislative authority for the regulation of the tuarriage rela- 
tion, as an institution of society. Logau v. Simmons, 1 Dew. 
1 B., 13. There are certain Incidents of marriage, as cnr- 
tesy and dower, which do not arise from contract, as we have 
already seen and they only become vested rights upon the hap- 
pening of' certain contingencies. By a positive rule of law, 
curtesy becomes a vested right, upon the birth of issue capa- 
ble of inheriting the estate of the wife, and dower does not 
become a vested right until the death of the husband. 

As long as these incidents, created by law, remain in their 
inchoate condition, the Legislature may modify or enlarge 
them at  will, as such action mill not violate the contract of 
marriage, or, any vested right resulting therefrom. Cobzey, C. 
Z., 361. Xoore v. City of N. Y., 4 Seld. 110, 4 Wheaton, 
500. 

W e  will now consider whether the Act of the Legislature 
extending the former statute-dower to the common-law right 
of dower, and applying i t  to antecedent marriages interferes 
with the vested rights of the husband, in his lands, within the 
meaning of our State Constitution. 

I f t he  Act has this effect, he alone, has the right to complain 
unless creditors or purchasers may'have acquired some prior 
vested right. In  the case before 11s i t  is not necessary to dis- 
cuss the latter proposition. 

Inchoate dower is a p a s i  incumbrance on the estate 
of the husband, and ~omewhat restricts his power of aliena- 
tion, but thisright of the wife, is a mere personal capacity, to 
take an estate upon a certain contingency, and is not a vested 
right which disseizes him of his freehold, or deprives him of 
his property within the meaning of the Constitution. This 
right of tho wife takes effect prospectively-at the time of his 
death-and has only a contingent retroactive influence. A 
husband is under a legal and moral obligation to furniah 
adequate maintenance for his wife during his life, and the 
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Legislature may, as a general municipal regulation, carrying 
out the moral obligations of marriage, make suitable provis- 
ion for her support and comfort after his death. I readily 
admit that the Legislature, cannot arbitrarily take the property 
of one person and give i t  to another for individual advan- 
tage, and that the private property of a citizen cannot be ta- 
ken for ordinary public uses without just compensation ; as 
for roads, public buildings, railroads, &c., as such uses, al- 
though public in their nature, are ~ecessarily limited jn their 
operation, and do not confer equal benefits upon all the people. 
But  the paramount principle, which lies at the foundation of 
all government is, that the general public good is the supreme 
law, and individual rights and interests, must at  all times yield 
to its control. All men enter society, with the implied under- 
standing, that the sovereign power is unl'imited in regulating 
some of the great fundaniental principles of the social com- 
pact, when its action is calculated to promote and secure the 
well-being of the State. 

The Legislature has the power of' taxation necessary to sup- 
port the government, of passing general laws as to the devolu- 
tion and transfer of property, of regulating remedies in the 
Courts, of abolishing imprisonment for debt, of passing stat- 
utes of limitation, of making homestead and personal pr,oper- 
ty exemptions, and other similar remedial legislation. The 
right of alienation by deed and devise was conferred by stat- 
ute, and such statutes may be modified or enlarged, when the 
exigencies of society, may require such alteration. I n  all such 
eases of the exercise of the powers of sovereignty, the maxim 
is, p i b a t  urn incornmodurn publico 6ono pensaf ur. 

Surely, there has never been a time in the history of this 
countr.y, more appropriate than the present, for a liberal exer- 
cise of the remedial powers of legislation for the general pub- 
lic good. Hill v. XesZer, 63 N. (2, 437. 

Marriage is an institution of civil society, and, the princi- 
ples regulating it, form an essential part of the general public 
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laws of every civilized cotnmunity ; and i t  would be a very 
narrow view, i n  times like those through which we have 
passed, to regard it merely as an individual agreement, gov- 
erned entirely, by the strict technical rules of ordinary con- 
tracts. Marriage, in the contemplation of legislative power, is 
not a contract, but a status. Parties can not have a vested 
right of property in a domestic relation, therefore, the legisla- 
tive act under consideration, does not come under condemna- 
tion, as,depriving parties of rights contrary to the law of the 
land. Cooley, 311. 

The question of the legislative power upon this subject, has 
frequently been discussed in the Courts, and has given rise to 
considerable conflict in judicial opinion, but, I think the weight 
of authority, reason and justice are in iavor of the legislative 
power. Even, if we admit, that there is n reasonable doubt 
upon the subject, that doubt ought to be solved in favor of the 
legislative action. 

The Legislature in a free government is the direct represen- 
tative of the people, and as such, may exercise all the powers 
of sovereignty except so far as it is restrained by plain and ex- 
press constitutional limitation, and, I think the judicial branch 
of the government, ought not to declare a statute void, or re- 
strict its operations, except in a clear case of an excess of leg- 
islative authority, or wherc i t  tends to the manifest detriment 
of the public good. I n  the tnatter before us, I think the leg- 
islative action ought to be sustained to its full extent, as, it but 
restores a time-honored wstorn of the common law, which is 
hallowed by the veneration of centuries, and, is the law now 
existing in at least three-fourths of the governments, which are 
controlled, by the descendants, of the anglo-saxon race. 

I cannot concur in the opinion of a majority of the Court. 
JUBTICE RODMAN concurs with me in this opinion. 

PEE CUEIAM. Error, to be certified. 
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WESSOK & HUXTING, vs. THOMAS J. JOIINSON, el. r*E. 

1. The Acts of the Gencrdl Assembly, restoring to married women, f l lc i~ com- 
mon law right of dower,are uncoustitutionaJ, so far as they apply, to ~uartiuges 
contracted prior to  t h e n  passage. 

2. Where a bill in equily n.16 filcd to loreclose a mort,vzp, and, a final decree 
was obtained, the defcndant, (the mortgagor), cannot avail himself, by a 8ug- 
gestion, in t l ~ c  nature of a plea since the lest continuance, of the pendency of 
another suit in the Dibt~ict  Court of the  unit?^? Stltcc, '' t o  fbrce him into 
bankruptcg ." 

3. For  1st. It does not appear that both s u ~ t ~ ,  were, for the same cause of 
action. %d. -4 plea, p t ~ ~ s  derrczn co.irti.izu~ance, is not adnrissible in  a Court of 
Equity. 3d. The c:he of a mortgagee, isan exccplion to  t l ~ e  gcueral rule, and, 
he may procecd on his mortgage, in Equity. and on h ~ s  debt, a t  2aw. 4th. The 
matter  m h . i i ~  hdd existed s o  long, comes too 1,~te  al t t r  !~earinq and decree. 

This was a bill ii; eclility, to fc~reclose a, mortgage, heard be- 
fore Itussell, Judg;, Fall Tcrrn 1870, of Cilmherlancl Superior 
Court. 

This bill wa:; Sled ag::aillst the ticfet~dant, T1lo111as .I. Joha- 
son, alone, nftcrnwds, llis w i k  \\-us ~ji:ic!e party defendant : 
The bill stated that tlic deferidar~t w:is i~jtlebtctl to complain- 
ants in 'a 121-gc snlu, :md cxecutcd his r~ot,e to t!ie:il on the 27th 
day of Marcii, 1 S C Y .  That to secure t l~c  scii! :icl)t, Ilc: execn- 
ted a rriortw-w. ahaV fi)!. :I t r ac t ,  cri* parc::! of 1::1:;! irr tlla town 
of Payettcville, \c!licl~ ileccl Imws date ?;ti: .Bf:irel;, iW?; That 
the note has  not bccn paid :iccor.cli~g to tlie cout i i t io~~s the 
mortgage, ail(! prays f h  n decree <.~f for:-.cioa:~i..: :>;:it sill,: : The  
defendan is a:~si.;wing, it, t l ~ i :  o~e~:~i ! . io : !  oi' i!!c r;iort:;age 
and tlrat t,!ie tielit has 11i1t h e11  p i : ! ,  l.;i!L; ;:!%isis that, 1111- 

ilcr thc  Ac: of ?!ic Ge!iel.ai i i s s e ~ n b l ~ - ,  r>l' Id(;C--'!t?; c;!iap. 54, 
the dcik~dxnt, ,  L b ~ ~ k  A[. JO!~::SQI!> xriii: ( > i '  T!;wkias J. Job- 
sna? " bec;~*!:(: s i ~ i ~ ( ~ ( 1  ::lj(j q ~ i i . . ~ ~ : : ~ t ' i i ,  c ?!' .: Ii:tcit.\'.-:. a i l  f . , h ~  



190 IN THE SUPREME COURT. 

lands uf which her husband was seized dur i~ lg  the coverture." 
Tha t  she did not s i p  the said deed, and t l l h t  according to tile 
prwisions of tho *4ct above named, no i i t l ~  imsed to  the 
complainants. 

T h e  defendant, Ann M. Johnston, answer i~~y ,  insists upon 
her rights under the Act aforesaid--that the deed was made 
without her concurrence or assent, and. d ie  still ~-efi~ses to 
consent thereto. 

T h e  defendant 'F. J. Julrnson states, that ile W H S  married i n  
the year 1834. 

The  cause Fas  heard upon the bill and answer, at  Fail Term 
1870, when n ffnal decree was n~ade,  ih  favor of co~nplainante, 
clircctiog the land to he sold. And tllereupon c i t l ~ c  defendant 
pleads ns a plea since t!le last continuance, that these same 
plaintiff6 instituted proceedings in bankruptcy in the District 
Court of tho United States, returnable to Fall  Term 1868, of 
said Court, to force him into bankruptoy, arid he snbwits that 
the plainti& should elcct which $nit tiley will prosecnte." 

The  Court '. disregarded the cntry of this plea upon the 
docket, and, directed the decree to stand." li'ronl the decree 
of the Cuurt the defendants pray an nj~peal to  tlie Snpre~nc 
Court 

.L 7% Ifiinndale tor thc plainii-n'?' iiicti tlrc h l lo i f ing  brief: 

I. The plea of "izutiv ~ , $ ; < J , I  2~ind~rut,'' is :Atally defective. 
because : 

1st. 'This plea can only bc piended i n  the ,:cyot~cl : d o n ,  1 ) n t  
the equity suit was first begon. 

2nd. It does not appear that tlie snit in eqalty, and the in- 
voluntary jvoceedings i n  bankrnptcy are for the sanie c a u ~ e  ot 
action, and for the same purpoje. Xlory 2@., P I . ,  sem 137, 
and 738 &%f. Xq., Y1. 246, Ben~ize~ A+., Pi. 136, iZe?mm v. 
Sieve King, 2 XyZne and CYrcl@, 602, 9 (%it @., Dijl. 1796. 
1727, Devie v. Brownlow. 2 Dick., 64. 
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3rd. Where a bill seeks relief, and a defendant pleads "au- 
tre actionpendant," the other snit must be either in the same 
or another Court of equity. C'ooper Eq., PI. 272, 276, A'eam 
o n  Pleas, 114, 146, 148. Lord RaymowPs B e ? . ,  246. Hotcell 
v. Waldson, 2 Ch., cas. 85. 

4th. The  pendency of a suit in a court of the United State8 
or a foreign court cannot be pleaded in abatement or bar to a 
suit for the same cause in x State court. 2 X a d .  ch., 315. 
Mi$ Eq., PI. 209, i i tcheZl  v. Runce, 2 Y a i g e ,  606, Salmon 
v. Tooten,  9 Dana ,  424, 9 Johnson, 221, 12 Ibid .  09, 17 Ib id ,  
221. 272, 14 Vesey, 307. 

5th. The defence is not made in apt time, i t  ~ h o n l d  be made 
before the hearing. IdcrwU v. Tcln Rurtn. 2 Edw. 20, 1 Chit. 
P1. M Y ,  658. 

11. The  "Act to restore the conii)lun law right of dower to  
married women." does not affect tlle present case. I t  can oye- 
rate upon those lna r r i~ges  only, co~itrnc.tec! s!~k@equently to it4 
passage, for, 

1. I t  is a general and wise rule, to g i \e  t o  et:rtntes a 1)ros- 
spective operation. Saekett v. Andrro8s, 5 Il i l l  :?2T, and case:. 
there cited. &oom'.s iaIa&m, 33, xiid cases there cited. 
S m i t h  on Stat.  & Const. Constmetion, ch. 5 .  X1zuar?vh 012 Staf. 
and Const. (Ed .  of 1871.) 162;C7ooZ. Con. Lim 370, and case- 
there cited. ~Sedgwick on Stat  c'k C h d .  Ltaw. 190. 

2. This act, if held to operate ~e t ro~i~ec t ive ly ,  is u i ~ w n ~ t i t u -  
tional. 

3. I t  impair; the obligation of n ~ o ~ i t a r c t ,  Marriage is civil 
contract, and the rights growing out of i t ,  arc ~nt i t l sc l  to the 
protection of the constitution uf the Iynited States, Dartnzoutl, 
College case, 4 TVheat, 694 Zcczorence v. iIfilZw, 2 .LF. 1: 250. 
TayZor v. Porter,  4 JAZZ, 140. &'dter qf Al6r07 y St .  11 7Trend. 
149. E l e f e l w  v. Peel:, 6 C'rzwch. 87. G'recn v. _Ciddle, 8 TTXcnt 
92. Ogden v. Sauvzders, 12 TVhent. 200. h'7:1'un m v. Ai'nzic, 1 
110~. 311. iMcCracken v. I I a y ~ ~ r * d ,  2 fiw. WS. l%~Ig. 01( 

Stat. and G'onst. Law, 038. filrnes v. J~&IZC'S ,  4 Rirrh. %ti. 
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At common lam, the  right of dower attached, in favor of the  
wife, a t  the instant of the marriage, and could not be defeated 
by the  alienation of the husband. 1 Cruise Dig. 136. 80 
by the marriage and seizin of the Iinsband the wife's right 
to  dower, became a vested right under the marriage con- 
tract, and could not be impaired by subsequent legislation. 

Xelly v. Harri,cotz, 2 Johz  cas. 20. See Stat. 3-4, Tm. IP. 
ch. 105, which recognizes this principle. TViZliarns on Real 
Pro$., 171, B u r k  v. Basson, 8 01'1, (Iowa,) 132. The  law 
cannot take away dower. Roy~Con V. IZoyston, 21 Oec., 161. 
Holmes v. J h l n ~ e s ,  B a d . ,  295, Cool Con. Linz. ,  284. There- 
fore, as the contract of marriage is ~nn tua l ,  and the rights 
arising therefrom, reciprocal, i t  follows, that if dower cannot 
be diminished to  the prejudice of the wif'c, i t  cannot be aug- 
mented to the detrirnent of the 2insband. Cod Con. Lim., 285. 

W k .  JfeL. iCIcA7ay for the defendants. 

DICK, 3. T n  Sutton and ivife .1;. Asltew, a t  this term, this 
Court decides that the Statutes restoring to rr~arried women 
the canmon law right of dower, are unconstitutional, so far as 
they apply to tnarriages contracted previous to the passage 
of those stata tes. 

A s  the Jema defendant was married, before the enactment 
of thosc statntes, she had no interest in the lands conveyed to 
the plaintifis. 

The suggestion of the dei'cndant, j n  tho niltrre of a plea 
since the last continuance, that the plaintifh are prosecuting a 
suit against hiru in tho Court of Bankruptcy, cannot be made 
available, e i t l l e~  as a plea, or as a i'onndation for a motion to 
force the plaintif6 to elect, in which Conrt, thcy will pursue 
their remedy. 

1st. I t  do33 not appear t i n t  h t i l  soltJ :Ire i;)r tho dame cause 
cf action. 

2nd. A pleiipuis cZar/uh C O I D ~ ~ ~ U W ~ L C ~  ia not ndnlissible in 
a Court of Equity ; its egect, may he obtaineil, lay rneitns of a 
cross-bill. 1 7)m. Ch. Pr. 6 8  . 
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3rd. The case of a mortgagee, is an exception to thegeneral 
rule, and he may proceed on his mortgage in equity, and, on 
his bond, at  law, at the same t h e .  D a d  C P., 962. 

4th. The matter, which had existed so long, comes too late 
after hearing and decree. 

The proceedings in bankruptcy cannot operate in suspension 
in  this snit, as in cases of involuntary bankruptcy, an appli- 
cation for the stay of a pending suit in another Court, cannot 
be made, unti l  the orderof adjudicatior~ is proved. B u m .  on 
Rank, 332. 

JOHN N. BUNTIEU'U, wx. JESSE FOB. 

1. When a demurrer is filed for want of a proper party, and from the lactr prc- 
scnted by the plendinfp, as  in this case, the matter is left in doubt, the 
Court cannot render judgement, but must remand the cause. 

1. Where a contract was made for the sale of land, and a bond was given, to  
make title upon the payment of the purchase-money, and a portion of the 
purchase-money being unpaid, an action was brought by the vendor agalnst 
the  reudee, to  sell thelands for payment of the balance due; held, that in sacb 
action, the wife of the vendee was not a proper party, if the  marriage took 
place prior to  March ad, 1867; n l i t w ,  if thc marriaxe tool< place subsequent to 
- - 

that time. 

3. The wife of a purchaser, who holds lands nuder a bond for title, has a con- 
tingent right of dower to the extenl of the payments ~ n a d e  by her husband. 

The case$ of Sullon a d  w v e  us: Askew, ut thik tn. /n,  and l%cmap.wn ms. Thmnp 
&on, 1 Jones, 430, cited arid approrcd. 

This was a civil action, tried before Watts Judgc, at a spe- 
cial term of Wake Superior Court, Jannary 1872. 

The complaint alleges that the plaintiff had agreed to sell to  
the defendant, a lot in the city of Raleigh. That  the defen- 

13 
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dant exccuted to  him, several notes, in cor~siderdtion of said 
ngreernel~t. Thitt plaintifr' execnted a bond, binding liirnself 
to  make a deed to the defendant, upon the payment of the 
pnrchase-nioney. That a portion of said purchase-money was 
paid, but thcrc is a balance due of over $300. That plaintifl' 
demanded the iiloney and proffered to make a deed whenever 
the same wns paid. E e  demands judgment for the purchase- 
rnoncy, and in defmitnlt thereof, nn order of sale for the said 
lot, &c. Defendant demurs, and assigns as cause, that defen- 
dant is :r ~t~nrr ied  tnan, and that  his wife is living, and onglat 
to !lave been ~ntlclt. s party to this actior~. 'rile caw. 1)y eon- 
sent, was refbrrotl to  I f o n .  W. 11. Uattle. 

Judgc Battle r ~ ~ a d a  tl report t n  tlie q)ecial term in J a r l~~a r~y ,  
1872. Idc fin& :is f w t ,  nrnon;: other things, that ~ I I C I I  the 
eontract bctwecri ))i:htifi' and dcikndant Wab made, t h  defen- 
dant was a ~ritlrried Inan, turd that his wife was living, and 
n matter of' law, tlrat die ought to have been made a party to tllis 
suit. There was :tn exception to this part of the report. Thu 
exception was sustained, and the defendant appealed. Tho 
above is the only part of Judge J:attle's report neccasnry to be 

to underst~nd the d~ciqion of tlie Oonrt. 

T~ODMAN,  J. Tho only question presented t u  w, is, wl~ether  
the wife of the defendant ir; necessary party. We  are una- 
ble t u  decide it, because, i t  is not anywhere stated whether the 
&fendant married after or before 186.6. W e  agree, with the 
referee, that the wife has a contingent right to dower, to tllc 
extent of the payments, made by her husband. Thovqson Y. 

Thovrqson, 1 ./b?zes, 430, cited by re'feree. If, however, she 
married before 1866, the case of Sultan V. h k e w  decided at 
tliis term, excludes her, from the benefit of that aud subsequent 
acts, restoring the common law right of dower, and, a sale by 
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or against her husband will defeat her claim, which is confined 
'to estates, of which, he shall die seized. If, however, she mar- 
ried a&er 1666, then, we think, she ought to be a party, on the 
authority of the case cited by Mr. P!~illips, J l i l ls  v. Van Voor- 
hees, 20 N. 2': Cou'ozdld of Appeals, 419. Under these circum- 
stances, we can only reverse the judgment below and remand 
the case, to be proceeded i n ,  a c ~ o r d i ~ g  to law, wliicli is accord- 
ingly ordered. 

J~EVERSED. 

SUSAN FELTON 16. WILLIAM 1.. ELLIOTT, f l  01. 

1 A elaim for dower, under the Act of 1867, bet up ui 18i% the I~usbend hoiug 
still alive, cannot be sustained. 

3. A d e l u r ~ d  for dower is a special prcvxediirg 1,etornrtble before the Clerk. 

3. On appeal to this Court, an undsrtakirrg of  appeal, must be sent up witti the 
transcript. 

The case ot Wehber us. Taylor at tAi8 tnm, cited and approvotl 

Thie was an appeal fi.on1 tlic decisio~i of Ilis IIonor Judge 
Tool, rendered' at Fall Term 1971, uf' Perquimttnv Euperior 
Court. 

I n  1866 the defendants recovered a jndgnicnt against Win. 
Felton, the present husband of the plaintiff: cxecution issued 
there011 and n levy was made on tho land in question ; this 
execntion was returned and writs of uen. ex. were regularly 
issued and kepi up until a sale thereunder ; the land was sold, 
i t  does not appear clearly from the record, whzn, bnt it is to 
be inferred, after the passage of the Act of 1866-'67, chap. 54, 
concerning dower; the husband of the plaintiff having given 
eoneent thereto in writing; the dcfendsnts purchased and 



396 IN THE SUPREME COURT. 

went into possession and refused to lay off the plaintiff " one- 
third " of the land. 

The plaintiff commenced her action 5th May, 1871, by a 
summons for relief, returnable to term time. His Honor, being 
of opinion with the defendants, gave judgment accordingly, and 
the plaintiff appealed. 

The plaintiff sued in forma paupertk and on certificate of 
counsel, &c., His Honor allowed her to appeal without giving 
the usual undertaking for costs. 

Ovide DupeB for the appellant. 
GiZZiam for the appellee. 

PEARSON, C. J. The judgineut in the Court below is affirmed 
and the appeal dismissed for three reasons. 

I. The summons issued 5th May, 1871, and demands dower 
under the Act ratified 2d March, 1867, which act is repealed 
by Act 1868-69, (page 217.) The case cannot fall under the 
last act concerning dower, for, the husband is still alive. 

11. The proceeding is commenced by su~nmons returnable 
before the Judge in term time, whereas, being a "special pro- 
ceediug " for dower, i t  ought 'to have been made returnable, 
before the Clerk. 

111. The appeal is allowed without a prosecution bond, the 
plaintiff being allowed to sue in forma patperis. 0. C. P. sec. 
303. "to render an appeal, effectual for any purpose, a written 
undertaking muat be executed on the part of the appellant, &c." 
See Webber vs. Taylor, at  this term. 

JUDGMENT A F F I R ~ D .  Appeal dismissed. 
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JOHN WATTS adn'r  01 J9HN L. LEGGETT as. JAMES LEGQETT, et al 

1. When the death of a man seized in fee of land, leaving a widow and minor 
children, without having had ahomestead laid off, the double rights of dower 
and homestead, do not  attzch together simul el simel, either in the  ido ow or 
widow and children, but  dower havinc been assigned to  the widow, the chil- 
dren are only cutitled to a homestead swb modo, i. e ,  a present interest of 
t5e enjoyment of which is postponed until sfter the death of the dowress. 

3. The manifest purpose of the Act of 1868-'60, chap. 137, is  to prevent t h e  
the widow and minor children from being prejudiced, by the omission of one 
entitled t o a  homcstcad, to cause it to be laif off in hie lifetime. It cannot be  
supposed that the effcct of the statute, ifi, to go beyond the Constitution, when 
i ts  professed object is to carry into effect itsprovisions. 

RODMAN, J., diasenliatr. 

This was a special proceeding instituted by the plaintiff as 
adn~inistrator of one John Leggett, against his widow and mi- 
nor children to obtaln alicense to sell the real estate of which 
the intestate had died seized, subject to the doker of the 
widow which had been assigned. The intestate had not 
procured a homestead to be laid off in  his life, and now the 
widow and children claim a homestead over and above the 
dower assigned to the widow, and the cause coming on for 
hearing before EIis Honor, Judge Moore, at  Chambers, on the 
5th day of September, 1871. 

His  Honor decided in favor of their claim, and the plain- 
tiff appealed. 

H; A. GiZZiam, and Battle & Sons for the plaintiff. 
N o  CounwZ for the defendant. 

PEA~OIT, C. J. Constitution art. 9, sec. 1, "The personal 
property of resident of this State, to the value of $500," is 
exempted frtm sale under execution for any debt. 
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Sec. 2. " Evely l~ornedeud, and the dwelling and buildings 
used therewith, not exceeding in value $1,000," is exempted 
from sale, under exwution fur any debt. 

Sec. 3. " The hornesteuJ, after the death of the owner 
thereof, shall be exempt from the payment of any debt, during 
the tninority of his children or any one of' them." 

Sec. 5. "If the owner of n homestead die, leaving a widow, 
but no children, the same shall be exempt, from the debts of 
her husband, and tlic rcrits and profits thereof shall enure to 
her benefit during her widowhood, urile~s she shall be the otvn- 
er of a homestead in her own right." 

Sec. 6, secures to the separate us9 of the wife, all the real 
and personal estate, whether acquired before or after the xnar- 
riage. 

Act 1868-'69, c11. 137, crltitled "an Act to lay off the 
homestead and personal property exemption." 

Sec. 7. "Whenever any resident of this State may desire to 
take the benefit of the homestead and personal property es- 
emytion, as  guaranteed &y mdiclc ten of the Constitutian of 
this Xtate," ssuch resident shall apply to any Justice of the 
Peace," ckc. 

If the homestead had been laid off.  in tlie life-time of the 
husband, according to the Cmetitution, it would have been 
so laid off as to include tlie homestead (that is the place a t  
which he had his home) and the dwelling and buildings used 
therewith." Act 1369-'70, ch. 176, entitled "procedure to ob- 
tain dower," sec. 2. "Every married woman shall' be entitled 
to  one third in value of all the lands, &c., whereof her hus- 
band was seized at  any time during c~vertnre, " in whieh 
third part shall be included the dwelling houie in which her 
hzcebaltd 2tsuaUy resided, together with the offi :es, outhouses 
and buildings and other improvemeuts thereto belonging or 
apper'taining," in other words, as expllessed in the Constitn- 
tiop, 'gThe homestead and the dwelling and buildings need 
therewith." 
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I f  the homestcad bad been laid off, in the life-time of the 
husband, at his death the dower of the wife would have been 
assigned so as to include the dwelling-house, in which the hus- 
band had usnally resided, and baildings used therewith. Thus 
the dower would be as~igned so as to inclnde the homestead, 
or a part thereof, and' the right of dower having attached at the 
time of the marriage, would have beeu permount, and the right 
of the children to enjoy the homestead during the minority of 
any m e  of thetr~, must have heen taken, subject to this para- 
anoi~nt right of dower; L l i ~~4& t  being to postpone tho enjoy- 
ment of thc child~en, as to so ~nuclm of the homestead as is cov- 
ered by tile dower, until the death of tbe widow ; leaving them 
of euursc, to the ppesent cnjoyram1, ( 1 D~lell  part of the homc- 
bread and land, appertaining tl~ercto, as is not coveyed by the 
dower. 

The question is, does that makc: :i diff'erence, or art: the 
rights of the widow and children to be treated in the same 
way, ae if the husband and father h a d  not  neglected to have his 
homestead laid off in his life-tirna! 

This depends upon the proper construction of sec. 10, of the 
Acts of 1868-'69, ch. 137 : "If any person entitled to a home- 
stead and personal property exeuiption, die, withon t having 
the same set apart, his widow, if he leave one, then his child 
and children under the age of twenty-one years, if he leave 
sach, may proceed to have said horuesteau and personal prop- 
erty exemption, laid off to her, him or them, according to the 
provisions of sections seven and eight of this Act." 

A perusal of the statute, makes i t  manifest that the purpose 
of this section is, to prevent thc widow and children from be- 
ing prejudiced, by the omission of one entitidd to a homestead 
and personal property exemption, to have i t  laid off in his life 
time, so as to secure to them the benefit of the homestead and 
personal property exemption, as guaranteed by Art. X, of the 
(lonstitution. Indeed, this section, in so many words, pro- 
vides that the property shall be laid off to him, her or them, 
according to the provisions of section~1 seven and eight. 
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W e  have seen how i t  would have been if the homestead had 
been laid off according to the provisions of section 7. I t  is 
hard to understand, how a provision to prevent the widow and 
children from heing prejudiced by an omission to have the as- 
signment in the life-time of the party entitled, can be strained 
so as to have the e&ct of giving them greater advantage, than 
i t  the omission had not occurred on the part of one, under 
whom the-widow and derive their title. The constitution 
makes 'the relief of the debtor," its primary purpose, and the 
to benefit the widow, and minor children, comes in merely as 
an incident. It cannot be supposed tllnt the egect of the stat- 
ute, is, to go beyond the Constitution, for its professed purpose 
is, to carry into cffect the provisions of the Constitution, and 
to seeure the homestead and personal property exemption, as 
guaranteed by Art. X, oi the Constitution." 

Jndgrnent reversed. This opinion will be certified to the 
end, that a I~ome~tead may be laid off, as if i t  had been done in 
life-time of the deceased, so as to include the homestead, dwel- 
lings and buildings w2vxe he lisnallp resid.ed, to be enjoyed 
subject to the dower. 

RODMAN, J., dissenting. 1 regret to differ from my associ- 
ates, and my respect for them, and the great importance of the 
decision to the orphaned poor of the State, require me to give 
as briefly as I call, tilo reasons for my difference. 

The third section of Art. X, of the Constitution certainly 
intends that the children shall have a homestead after their 
father's death, whether i t  was laid off before or not;  and jt 
contemplates that their right ehall be paramount, to that of the 
widow, to a homestead though not to her dower ; for, by the 
Constitution the legislature is not required to give her a home- 
stead in a case where there are no children, (Sec. 5). The 
Act  pf 1868-'69, does, however, give her one whether there 
are children or not. And I think i t  may lawfully do eo, pro- 
yided i t  does not impair the right of the children to a home- 
etead ; and I think i t  is a false construction of that act, whioh, 
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makes i t  rob the orphans, instead of the widow, for the benefit 
of the creditors of the deceased. Tf this be the true construc- 
tion and necessary effect of the act, I should say i t  was void, as 
a palpable violstion of scc. 5 ,  of Art. X, of the Constitution. 
I do not tliink, that a reasonable construction of tllc act, will 
give i t  any sucll effect. But bcfore I proceed to expose what -- 
i consider to LC the radical lallacy on n~hicli that constrnction 
rests, I wish to follox out, that constrnction, in some of its prac- 
tical workings, and it will be seen, that, in the great majority 
uf cases where therc is a widow and children, i t  defeats, so far 
as the children are roneerned, the beneficicrit intent of the 
IIomcsteed Article of the Constitution, ml~ ich  many have 
thought the bcst Article i!l it. 

I will suppose that the widow, Is, in all cases, entitled to her 
dower ; altholzgh if the principle of S u t t o ~ ~  us. Askew, decided 
at this term, is adhcred to, i t  may be extremely doubtful 
whether, when a husband has his homestcad laid off during 
his life, he can be said to die seized of any estate, ot which, his 
widow (if the marriage took place before 1866) is entitled to 
dower. Bat, I pass over this, and, suppose the widow entitled 
to don-er and also to a bornestead. I believe it is agreed that 
she is not entitled to both, but only, to either, at her election. 

Tt the real estate of thc deceased is worth $3,000-it is indif. 
ferent to licr svllettler she takrs dower or homestead, and, the 
consequences, to the children, mill be the same. If the estate 
be worth less that $3,000, she will elect to take the homestead, 
and, in every such case, the children get nothing, in  the horne- 
stead during the life of the wife. 

Now, the assumption of the majority of the Court, and, the 
sole argument on which i t  can pretend to stand, as I conceive, 
is this-that because the hotnestead, if i t  had been laid off in 
the life time of the husband and father, must have included 
the  dwelling; therefore, whenever i t  is laid off after his death, 
and for whon~soever i t  is laid off, it must include the dwelling; 
and therefoore, must be laid off for the widow and for the d i l -  
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then on exactly the same adjacent land; and therefore, the 
widow claiming a homestead in lieu of dower. which, i t  is ad- 
mitted is a parsrrionnt right, mast take paramount to the 
children, who thus get nothing during her life. So, by this 
constrnctior~ of an act, intended to carry out the Constitution, 
and certainly, not to violate or override it, the widow, who ifi 
not contcrnplated by the Constitution as an object of favor, 
except when there arc no children, is made, to  supplant the 
children and turn them out of doors. 

I t  may be said, however, that in the case now before us, the 
widow does not claim her homestead but her dower, so that 
the cases and consequences, I have sapposed, are not to the 
point. Let ES see then, the consequences to which this consrnc- 
tion of the Act leads, when the widow sets up her claim to 
dowcr, and the children tlteirs' to a homestead. The false the- 
ory is still applied, and with a tnore absurd, if less injurious, 
result. If, the estateof the deceased be worth $3,000 or over, 
the dower of the widow equals! or exceeds the homestead of 
the children, so that upon the idert that the last must riecessarily 
be lapped upon the first, the children get nothing during the 
life of the widow. If the estate be less than $3,000, as the 
widow by her d o w r  gets a life-estate in land worth less than 
$1,000, the children get a homestead in the dieerenee between 
her dower and the $1,000, which difference, is the ~ a l u e  of their 
homestead. If the estate be worth $1,000, the widow's dower 
being $333.9, the children would take a homestead to the value 
of $666. If the estate be worth $300, the children will take 
s homestead in an estate worth $2110. So, this is the result of 
the legal construction of the Act of 1868-'69, that the larger 
the estate of the deceased is, the less, do his children get;  and 
if they are unfortunate enough to have a father whose land is 
worth $3,000, they get nothing until after the widow's death, 
whereas, if he was worth only one-tenth of that sum, they get 
a homestead in $200 during her life-time, and i n  another $100 
at her death, during their non-age. Snch absurd results fur- 
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nish the strongest argument against the construction of the 
statute decided on by the tnabjrity of the court. Surely no 
sane legislatnre ever intended this. I t  would hardly be res- 
pectful to itnpnte such an actual intention. I proceed now, t~ 
examine the reasons for this construction of the Act of 1868-'9. 
They are these, and no othcrs are or can be possibly assigned 
of the slightest weight or value. The Constitution (Art. X, 
sec. 2,) says that the Lomestead shd l  include "the dwelling and 
buildings used therewith, not exceeding in value $1!000, to be 
selected by the on7ner thereof, Ssc.'' The Act of 1868-'9, ch. 
137, scc. 1, says that when the estate of any resident of the 
State shall be levied on, such portion thereof as he actually oc- 
cupies as a homestead, or b'as he may elect to regard as such, 
including the dv~elling and buildings thereon, shall be exempt 
from snch levy, &c." 

Section 7 says, that when a resident desires to have a home- 
stead laid of, he shall apply to a Justice, who shall appoint 
three persons to lay i t  off, "according to the applicant's direo- 
tions, not to exceed $1,000 in valse, &c." Section 10, pro- 
vides that if any pereon entitled to a homestead dies, without 
having had it laid off, his widow, ("or if no widow," I suppose 
was etidently omitted) then his child, niay have a homestead 
laid off according to section 7. 

The dower Acts of 1866-'67, 1866-'69, and of 1869-70, all 
allow or require the widow's dower, to be so laid off, as to in- 
elude the dwelling-house. 

Upon these statut&, which are construed as absolutely re- 
quiring both the widow's dower, and the children's homestead 
to,include the dwelling-house, &c., the conclueion is drawn 
not only that the two rights must lap as to the dwelling-house, 
but that they must lap in all other places, and whichever is 
greater, must include that which is less, and the ch8drm'e 
homestead must be thus, in every case destroyed,protQnebo I,T 
the widow's dower. 

Without looking for aid to the absurd and ineqa3table 
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eequences to which, as we h a v e ~ e e n ,  this constrnction of the 
act leads, I deny, that there is any ground for the conclusion, 
that the two rights must necessarily lap to the detriment of 
the weaker, and that the homestead, must necessarily and un- 
der all circumstances include, the dwelling house. 

I n  the first place, although the Constitution says, that when 
a homestead is la id of for the owner, i t  shall include the  
dwelling, neither the Constitution, nor the Act of 1868-'69, 
say so, when it  is to be laid offor the widow or children. On 
the contrary, see. 10, of the Act  eays, that when a widow or 
child desires:a homestead laid off, i t  shall be laid off, accordiny 
to sec. 7, and that section expressly gays, i t  shall be laid off 
': according to tile applicant's di~ections." 

But  is said, that section 7, says, *' That whenever any resi- 
dent of this State may desire to take the benefit of the horne- 
stead and personal property exemption as guaranteed by A?$. 
Xof the Constitzction d'this Xtate, such resilent, (or his agent 
or attorney) shall apply to any justice of the Peace." &c. ; 
and that this reference of section 10, to see. 7, and of section 
7 to the Constitution imports into section 10, the command, 
that the horriestead of the children, shall, in all cases be laid off 
t o  include the dwelling-house and adjacent lands, and n o t  
elsewhem. I t  is: upon this long-stretched and recondite con- 
nection of one section with another, and, of that, with the 
~onst i tut ion,  and, upon an illogical inference thereupon drawn, 
that the opinion of the Court, so disastqo:ous to the children, 
entirely stands. Now, the various Acts in relation to dower 
have always required that i t  be so laid off as to include the 
dwelling-house. P e t  was i t  ever contended that because there 
mas no dwelling-house upon that land liable to dower, the dow- 
ress could not have her dower on lands where there was no 
dwelling ? Surely not. If the husband's dwelling was upon 
land liable to  her dower, i t  was included in the admeasurement; 
if it was on land in  which he had no estate liable to  dower, 
for example, a life estate or a term of years, the widow took 
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her full dower upon otherlands, on which there was no dwell- 
ing. Why is not this just and Ireneflcent rnle of the com- 
mon law, which is applied for the benefit of the widow, ap- 
plied in a parallel case, for the benefit of the orphan ? When 
there is the same reason, there ought to be the same law. If 
there be no widow's dower or homestead to interfere, the 
homestead of the children ought to be laid OK' to include the 
dwelling. But if the widow's dower has taken the dwelling, 
then i t  is the samt: as if there was land liable to the chil- 
dren'l; homestead, on which there a dwelling, and i t  must of 
necessity, and, "ut r es  nzuyis valeat p a m  pereut," be laid off 
on land wllerc there is no  dwelling, and thus, need not conflict 
or lap' on the widow's dower. The whole theory of the nec- 
essary and inevitable lappage of the dower, and of the chil- 
dren's homestead, is, as i t  seems to me, destitute of foundrt- 
tion, in any principle of law. On the contrary, it is opposed to 
these received and I~onored rules of cons:rnction, by which full 
effect is given to the intention oY a statute, when i t  appears, 
by reasonable intendment, and does not contravene any maxim 
of law, 

My learned colleagues have not said, and ot course would 
not say, that it is not material for the children to have their 
homestead, if the mother has her dower, for, she will give them 
a home. The answer to this suggestion, if any should make 
it, is this, the law did not intend to give to the children of a 
deceased father the support of his widow's kindness. I f  that 
did not exist without the law, the law could not give it. Be- 
sides, thc widow may marry again, and, the children be thus 
made homeless. Or she may be a second wife, and not their 
mother, and thus witho'ut the maternal fecling. 

I cannot concur in that construction of an act, which was 
intended as beneficent and has been applauded as such, which 
takes out of it all beneficence to the childrea : which makes it 
 veto them a shadow, instead of, a substance; an estate to 
begin at the death of another, and to Bxpire when they come 



'206 w, THE SUPREME COURT, 

of age, which is called, as if in mockery, a homestead sacred 
"from turret to foundation-stone ;'I a contingent homestead in a 
reversion, a house, beneath whcse roof t,hey may never sleep, 
aud land, upon which they ennnot tread without a trespass. 
That is neither the popnlxr or the Conetitutional idea of a 
 home^ tead. 

PER CURZAM. Judgiucrlt reversed. 

L. H. DELLINGICR, or. A. G. TWEED. 

A homestead and personal property exemption, nnder Art. X, of the Constitu 
Oinn and the laws passed in pursuance thereof, cannot be sold under an execa- 
tion, issued upon a judgment rendered, in an action ax delielo. 

PEARSON, C. J., and RODYAR, J., dissentientibw. 

This was a civil action, tried on cornplaint and demurrer, be- 
fore Honor, Judge Cloud, at  Fall Term 1810, of tho Sn- 
perior Court of Yancey. 

The complaint alleges, in  eubstance, that the plaintiff had 
recovered judgment in an action for defamation against one, 
McPeters, in the Superior Court of Yancey county, at  Spring 
Term 1869 ; that he caused execution to issue thereon, and, to 
be placed into. the hands of the defendant, the Sheriff of Mad- 
isowcounty, with a notification that the same was issued upon 
a judgment in a case of slander; that, notwithstandmg, the 
said Sheriff had sulumoned appraisers, and caused a homestead 
to be laid off to McPeters, and returned that fact and nihd 
dtra  ; that McPaters had property amply sufficient to satisfy 
said execution, which the Sheriff neglects and refuses to sell- 
and then demands judgment. &c. To this complaint a de- 
murrer was interposed, general in character, special in form. 
Hie Hoaor, on consideration, rendered jndgtnent in favor d 
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L. H. DELLINQER 9. A. O. TWEED. 
-- 

%he defendant, and, the plaintiff appaled. T l~c  appeal ntrs 
argued at January Term 1871, by 

Battle & &om and Nulone, for the glaintilf. 
Ovids Dupe4 and Batchelor, for the defendant. 

The Court took an ~dvisard antil June Term, 1971, wileti 
the cause was again argued. 

Blalons for the plaintifl'. 

I. The homestead exemption is a privilege, aud in analogy 
to the privilege of infancy, covertare and the like cannot bo 
maintained against tort. 

11. I t  was held in Smith v. Owens, 17 Wis., 396, that the 
word "liability" secures a homestead afi against twt, as it cur- 
k i l s  the meaning of the word "debt." 

H e  dso cited State v. Metogue, 9 h d . ,  196. 

Battle & S'on~, for the plaintiff, filed the following brief: 

1. I n  the interpretation of Constitutions we are to presntne 
that words have been employed in their natural and ordinary 
meaning. Cooky, C. L. 58 and 59. 

2. The common law to be kept in view. Bid, GO-61, 
3. Thesalne ward to be understood in the same sense through- 

out. Bid,  62. 
Cotnpare with Art. ,X, secs. 1 and 2. Art. I, secs. 6 and 16. 

Art. V, secs. 4 and 5. Art. VII, secs. 7 and 13. Art. VIII. 
sec. 4. 

4. The word d&in the Constitutiou understood by the (fen- 
era1 Assembly, which p a  the instrument into operation, in the 
restricted sense. Compare with sec. 16, Art. I, of the Consti- 
t~ition, see. 149, Code Civil Procedure. Compare also, sees. 
1 and 2t;, chap. 59, Revioed Code. Words De6t and Damapk 
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used. Also, chap. 45, sees. 7 a ~ d  8 ; also chap 61, see. 3, and 
chaps. 63and 64, Acts of 1866-'67, and Acts of 1858-'69, chsp. 
3 8. 

5 .  Definition of DeZit? in  I?lackstone, is in Rook 3, p. 154, 
spec?'$c and restricted, in Book 2, p. 464. 

6. The p~rpose  of the .Homestead exemption was to afford 
relief to the people of the State, then heavily' in debt. The 
Legislature had been attempting to do the same thing, but was 
met, by Constitutional difficulties. See acts of 1866-'67, above, 
above and the several sty.laws. 

Cooley, 05. 

W. 11 Bailey, having n himilar caw, appeared hy courtesy, 
on the same side : 

I. If liomesteads are exempt irom execution in actions es 
delicto, the words, "issued for the collectiol~ of any debt," have 
no value. Eopp thein off and the words left cover any execution, 
beyond all doubt. When added, thereforelit could not be to 
explain but to qualify. 

11. I n  stntntes, words are to be taken in their ordinary sense, 
and that sense had been well established by distinctions in 
General Orders, Stay-Laws, kc .  

111. The history of the passage of Art. X : As first drafted 
i t  read, after the words as they now are, " contracted after the 
adoption of this Constitution." Con. Jour., 27 8 : On 2nd read- 
ing, delegate Graham, of Orange, proposed an amendment, i. e., 
"that the General Assembly sllall provide by law for the ex- 
emption, from sale, under cacutic~e, or other process, of a 
homestead," rejected, 33 to 61. See Jour., 283 : On 3d I-ead- 
inp, Mr. G. proposed to strike out the words, .' issued for the 
collecti~n of any debt," which was rejected-1). 347- 

IT. The Art. X, &c., are, i n p a r i  materia, and, to a great 
extent, follow the language and provisions, of the former home- 
stead laws, 1858-'59 and 1866-'67, with this noticeable differ- 
ence, viz : the Act of '58, provided that the homestead should 
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not be subject to execution, " for any debt contracted, or, 
cause of action, arising, after the same is registered;" the Act 
of '67, enacts, " shall not be subject to execution, for any debt, 
contracted, or cause of action, or, other liability," &c., Gen- 
eral O d e r  ~3%. 10, rnakes the exception universal. Yet with 
this previous legislation, the Convention restricted the exemp- 
tion "issued for the cdiection of any debt contracted after,"- 
a tort contracted ! Used in~dvertently Z The word " debt " 
was called to their a t t e r ~ t i o ~ ~  i b w  times, pp. 280, 2S3, 349. 

V. The Acts of 1868 and 1868-'69, follow in the rut cut by 
the @onvention, and are legislative contemporancons construc- 
tions. Iiedyecocic a. Bnvis, 64, N. C., nmd in these acts the 
words " creditor " nnd " debtor " repeatedly occur. 

T I .  Analogies-constrllction of statutes to the e h t  that 
tort is not embraced by the term dd t .  Insolvent debtors act, 
Woola~d v. Bean, 2 71. arid B, 490 : Attachment law (R. 3.) 

X inga u. Zullicofer, I Braed., 178 : Removal of debtors, Booe 
v. Wilson, L Jones, 183 : 13th Eiiz., IFort?~ v. Norcom, 4 
$red., 202 : Justices jurisdiction, 8tafe v. Abacmder, 4 IIuwks, 
I82 : Clarke v. Drywe,  2 Bev., 411. Gankrupt's estate. I t  
cannot be proved-this is familiar learning. 

TII. Conteniporar~eous legislation favorable to punishment 
ot t o ~ t ~ .  Stay-laws did not embrace them. Slight trespasses 
were made indictable. 

VIII .  Decisions, in other States, on similar enactments : 
Lathrop v. Singer, 39, Barb. (N. Y.) 396 : State v. XeZogue. 
9, h d . ,  196 : Davis v. Kenson, 29, Ga., 345 : 1, Wash. IZ. P., 
353. 

Batcheloi. and D u p e 6  for the defendant. 

The Corwt took another advisari, when, a t  the present term, 
the following opinions were delivered. 
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EEADE, J. Eitherto, the only objection to hwnestead ex- 
enuption has been, not that i t  violates the Constitution of the 
Statc-for it  i~ in that instrument i t  is provided for-nor 
yet, that it violates public policy-for it is in universal favor 
--but, the objection has been, that it was in violation of the 
Constitution of the United States, ~vhich forbids a State to 
pa63 a law which impairs the obligation of coi~tracts. 

This case steers clear of that objection, for here was no con- 
"iwt at all, but a tort. This case, therefore, involves nothing 
but a construction of o w  State Constitution, the ride in re- 
gard to .which is, that we must seek for its meaning, by the 
consideration of its language, and. its common :icceptation, ma- 
lriug sense. 

If the object ot the Qonstitution was to defbat creditors, it 
was a wicked purpose, and in conflict with the Constitution of 
the United States. If the purpose was .to secure homesteads, 
then i t  was a commendable purpose, and quite .within the 
power of the State. It is but common respect to the intelli- 
gence and virtue of the people, as assembled in Convention, 
to suppose that they intended to do the latter. The article up- 
on the subject in the Constitution, is entitled " ~omesteade  
and Exemptions ;" and secures a homestead to every man who 
has one, and to his family without regard to his indebtedness? 
The object being, to establish homesteads, as institutions in the 
family economy, an$ in the interest of society. And if debts 
stand in the way, they mufit "go by the board," as anything 
else must, not by design, but incidentally. And yet !it is 
amazingly common, to hear it discussed, whether i t  was in- 
hndod to defeat this or that debt ; whereas, it was intended 
to &feat nothing, but to secure a homestead. And, therefore, 
if  a debt come in the way-that must give way ; and ifdam- 
ages for torts come i n  the way-they must give way- 

against this view, it is objected that the worde used are, 
any debt," a ~ d  that debt is necessarily iounded on a cxm&a&, 

And, therefore, while the homestead cannot be sold under ex- 



ecution at all, yet, it may be  old under :in casecation ob- 
tained on a tort, or on daruxges. 

To this i t  is answered, that i f  t h o  lani;iirg~: of the Conetitu- 
tion, is to be understood in the fech7~;cal wise of the term 
used, then there is uo liomestea~l euemption a: all ; for it mas 
never known that an exec:~tion ssued, or was obtained npon a 
debt, or upon a contract, or upoll x t o ~ t ,  or upon d::.uages. An 
execution, in all cases, issues or 1s o7;tair;ed upoil a j z ~ t i l p t e n t .  
So that, instead of reading llie Constitntion as it i z ,  " sliall be 
exempted from sale under execution, or other final process, ob- 
tained any debt," we must read il :IS it must 11ecebs:irily 
mean, to make sense, '* shall be escrrlpted from sale under exe- 
cution obtained on any judgment." or else v c  nlllst hold a 
judgment to mean a debt, as cleal.l,y it doei3. And tllen, tile 
manifest intention will be carried out, that the l~omestead shall 
not be sold under execution a t  all, except i n  the cases named 

.in the Constitution. But then, it is asked, if the Constitution 
meansjudgment instead of debt. wily did i t  not gay so ? I t  
may just as well be asked, if it rne:tnt contract, why 
did i t  not say so ? It does say plainly enougl~, and expresa 
ly that it shall not be sold under execution, and that was 
the main idea to which the Conventiorr w n s  advertent; 
hnd i t  was inadvertent in describing npou what the ex- 
execution was to issue, as well i t  might be, hecause an execu- 
tion cannot issue except upon a judgment: 

W e  admit, that a plausible argument tigainst this view, is 
founded, uponlthe impolicy of allowing a illan lo commit torts, 
with impunity. But we think, a still more plausible argu- 
ment might be founded upon the irnpo1ic.y of allowing a man, 
to avoid debts, with impunity. But the Constitution dries 
neither. Tt, hae nothing to do with allowing men to commit 
torts, or 60 avoid debts. It, looka away from these, not as favor- 
i&$ t%6m, but to the paramount object, of establishing home- 

f)rer Wetrtign has been called to decisions, i a  two or three 
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sister States, where the homestead has been sustained, as 
against torts, and we know of no decision to the contrary. 

No ERROR. Affirmed. 

PEARSON, C. J. dissehente. The ruling, in Hill v. Kesbr, that 
the words "any debt," as used in the Constitution, enlbracepre- 
existing debts, as well as debts contracted after the adoption 
of the Constitution, certainly gives to the words their fullest 
extension. As to debts contracted afterwards, there was no 
difficulty, for a man in giving credit could have an eye to the 
existing state of things. As to pre-existing debts, there was 
very great difficulty. On the one hand, the prohibition of the 
Constitution of the United States, as to impairing the obliga- 
tion of contracts-on the other, the necessity for relief, to a 
people who, by the loss of their slave property, and other con- 
sequences of the late disastrous war, were unable to pay their 
debts, without being deprived of the means of subsistence. 
Upon this latter view of the question, there has been a very 
general acquiescence, on the part of the profession and of the 
people, in the decision made, by a majority of the Oonrt. Cer- 
tainly there has been no desire on the part of the Courts of the 
State, to disturb Ki l l  v. KesZev. After these "two little words" 
had been allowed to have so large an effect, taking them in 
one sense, the attempt to press them again into service, for a 
different field of action, and, in a sense entirely different, so as 
to make them embrace damages for tort, and injuries caused 
by misfeasance, does not, as i t  seems to me, come with a very 
good grace. The ground of <'a necessity for relief," which wag 
the main consideration in Hil l  v. KesZer, has no application 
and there is no context or subjunctive words which can have 
the effect to extend the naked meaning of the word "debtv-- 
for instance, in the Constitution of the State of Ohio, after the 
words "any debt," the words or "other Ziabilities" are super- 
added. Upon these latter words, the Court puts its construc- 
tion, that the homestead is exempted from sale for damage& 
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assessed in actions for tort. There are no words to that effect, 
in  the Constitution of the State of North Carolina, and the 
construction turns wholly upon the words "any debt," unaided 
by considerations of necessity, or any collateral matter. 

The ordinary meaning of the word "debt," is, a sum of mon- 
ey due to another by contract. The relation of debtor and 
creditor implies, as of course, that the one has given credit to, 
that is, trusted the other, in a contract. 

I t  is true, the word debt is sometimes used i n - a  broader 
sense. One pays a debt to nature when he dies ; he pays a 
debt to justice when he is hung for murder ; he pays a debt to 
the State, when fincd for a misdemeanor; he pays a debt to 
the party injured by slander or other private wrong, when he 
satisfies the damages assessed by the jury. 

I cannot bring my judgment, to the conclusion, that the 
word is used by the Constitution in this broad and figurative 
sense. To give i t  that construction, will carry the remedy be- 
yond the mischief, and, instead of providing home and the 
means of subsistence fur unfvrtnnate debtors, by putting a cer- 
tain amount of property beyond the reach of creditors, to meet 
a pressing necessity growing out of the consequences of the 
war, the effect of the construction will be, to grant impunity 
to wilful wrongs and injuries to private rights, without any 
special necessity caused by the war, and thus make a most im- 
portant change of the law, in respect to the rights of person 
and rights of property, merely for the sake, of making a change. 
If, such was the purpose, every principle of construction, called 
for the use, of plain and unequivocal words to express the in- 
tention. 

There is another view of the subject entitled to much weight. 
This change in the law, will in nine cases out of ten, take from 
the party injured all civil remedy for redress; he is not obliged 
to trust any one hereafter, so as to become his creditor by con- 
tract, unless he may choose to do so, but, how can a man pre- 
vent another from uttering slander or seducing a daughter, or 
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from instituting n malicious prosecution, if he has no mode of 
recoverinq damages ? The only way, to protect our good citi- 
zens from such injuries, would be, to provide a public remedy 
in the stead of the private remedy, by making all such inju- 
ries, indictable as misdemeanors. I n  the absence of such a 
provision, the conclusion is forced upon me, that the Constitu- 
tion did not mean to make so important a change, by which, 
every one is put at the mercy of the vicious and ill-disposed, 
and will be driven i n  the absence of all protection, either by 
indictment or by civil action which can be made effectual, te 
take the law, into his own hands. 

CLERK'S OFFICE us. TEE PRESIDENT, DIRECTORS AND COMPANY 
O F  THE BANK O F  CAPE FEAR. 

1. When an execution for cost., incurred in  this Court,  has been returned un. 
satisfied, and the  par ty  i s  i n s o l v e ~ t  and entltled t 9  moneys, in  the  Clerk1% 
office of th is  Court,  ordered, that  the  officecosts be deducted from the moneys 
so due to  him. 

a. Although such~execution-debtor Is adjudicated a bankrupt,  it will no t  affect 
this conclnsion, as, the  assiynce, yuoad hoe, takes, eubject t o  all t he  equities of 
t he  bankrupt.  

t T h e  position and legal statur of a n  nssignee, d i~eussed  and explained, by 
RODMAN, J. 

The  cases of CZavk's Once v, Allen, 7 Jones, 156, and Carr v. flarington, 63 N. C., 
560, cited and approved. 

This was a motion, by W. H. BAILEY, Attorney on behalf 
of the Clerk's Office, to order the Clerk to deduct from the  
nmount of money belonging to the defendant in Oourt, the 
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amount of a bill of costs against it, in favor of the officers of 
this Court. 

I t  was admitted that the defendant is a bankrupt, and had 
been so declared, since the last term of this Conrt. 

The facts were, that Nathaniel Boyden had recovered hi8 
costs of this Conrt, $42.10, against the defendant on an appeal. 
See Boyden v. Bank, 65 N. C.,); it was further shown that an 
execution in fsvor of the bank had issned, tested of June 
Term 1871, of this Court against one Caldwell, for $324, and 
that the amount thereof had been paid into the office of the 
clerk of this Court, in  satisfaction of an execution which had 
been issued upon the same, and, that it  was now in the hands 
of the Clerk of this Court. 

1K IZ. Bailey in support of the rnotion : 

I. On the general question. Clerk's OJke v. Allen, 7 Jones 
156. llisrnerv. Fendall, 1@~.,(0:/9'.,) 116. 

II. Assignee takes, subject to all equities. 2 SLory, xq., 
,Turis, sees. 1038, 1228, 1229 and 141 1 .  

"No lien can be acquired, or enJu~ced, hy m y  proceeding in 
a State Conrt, co~nrnenced after the petition is filed. dS2cm~'s 
Law on Ban7~ruptey, (4th edition,) 360. Seeease &2 re Wynns 
4 B. Register, 5. 

IIow can any lien be created uporr tlle money in the oEce 
which did not reach the office till afte;. an adjudication in 
bankruptcy ? See Bankrupt Act, see. 20. The C. C. P., cre- 
ates no lien on personalty till after levy. Bn our case, defen- 
dant is a bankrupt. 

No other, but the Conrt of Bankruptcy, can interfere with 
the estate of an adjudicated bankrupt. See Bump om Bank 
mptcy, 876, (4th edition .) 
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Ia r e  NcIntoeh, 2 Bankrupt  Register, 158, where Judge 
Brooks hblds that no lien is created until a levy. Here there, 
was none, and cannot be after the adjudicatim. See also 
IV; A. L. Beview, 543, title "lien," A. L. Review, 523, 
title " lien." 

RODMAN, J. Case. A t  June Term, 1871, of the Supreme 
Court, the Eank of Cape Fear, recovered a judgment against 
R. A. Caldwell for $324, and costs 90 cents, upon which a&ri  

facias execution isssued, tested the 1st Nonday in June, 1871, 
and returnable to January Term, 1872, under which the 
money was paid into the Olerk'i; ofhe,  where i t  now is. 

I n  the same case, i t  was adjudged that the said Caidwell, 
recover of the Bank, corsts, taxed at $4,20, for which, a like 
execution issued against, the Bank, and is retuqned nnsatis- 
Ged. 

A t  the sa:ne Term, (to-wit : Juae ,  1871,) Nathaniel Boyden 
recovered against llic Cnnlr, costs ofthe Snpr-erne Court, taxed 
a t  $49,10, (forty-two 10-100 doll:irs,) npon which a like execu- 
tion iasued, and is returned unsatisfied. 

The Bank was acljnclicated n bankrupt, on a day not partic- 
ularly stated, bnt just before, or just after the commencement 
of this term, and an assignee has been appointed. I t  is moved 
on behalf of the Clerk's ofiicc, for an order to retain the above 
costs out of t h ~  funds in Court. 
If the question was unaEected, by the operation of the Bank- 

rupt Act, there could be no doubt abont the power of the 
Court. The case of Clerk's O$ce v. Allen, 7 Jones, 156, sllowi 
the practice prior to C. 0. P., and the power is not taken away 
but ratEer cosfirmed, and extended by sections 265, 266, 268, 
and 269, of the Code. 

It is contended, on behalf of the assignee in bankruptcy, that 
the whole sum recovered against Caldwell, passed to the as- 
eignee, under section 14, of the Bankrupt Act, subject only to 
existing liens, and that here io no Ken, rand, therefore, i tfe not 
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CLERK'S ORBICE tf. THE PRES., DIE'RS AND CO. OB BANI. CAPX PEAR. 

in the power of this Court, to apply any part of the fund in 
the way proposed. 

We do not profess to be familiar, with t he  decisions of the 
numerous bankrupt courts throughout the country, nor have 
we access to the books, in which they are reported. None of 
the cases cited to  us, by counsel from the Bankrupt Register, 
80 far as we can judge from the brief extracts furnished to us, 
appear to decide the present question, and we must, therefore, 
be governed in our opinion by general principles. 

I t  is conceded, 'that t l h  is not a case of lien. But we con- 
ceive, as was said in Cam. v. Fearingtom, 63, N. C., that an 
assignee in bankruptcy, more nearly rc~embles a purchaser of 
the bankrupt's property, at an execution sale, than any other 
familiar character to which we may liken him. He takes the 
banlrrapts' rights, bnt be takes something more, he is riot 
bound by the fraudulent convcyances of the banlrrnpt, as he 
himself would. H e  cannot take paramount to all equities, 
against the bankrupt, as, in many cases that would be manifest- 
ly  unjust. The only inter~dediate position possible, is that of a 
purchaser at execution sale, who acquires the rights of the debt- 
or in the property, and also, the rights of the creditor to im- 
peach any prior fraudulent conveyances, but who takes, suhject 
to all equities against tbe debtor, in  the property purchased. 
This view of tllc character of the assignee, is sustained by sec- 
tions 1038, 1223, 1229 and 1411, of 2 Story's P p .  Jur., to 
which we were referred by connsel. I n  this case, we think, there 
was what may be called, an equity, existing in the Clerk's office 
to have its costspaid out of the fund of the bankrupt in court, 
and affecting the particular property, of which, the assignee 
may be called the purchaser, and subject to whicb, therefore, he 
took. W e  do not see, that it can make any difference, wheth- 
er  the adjudication of bankr~ptc~y,  was before or after, the com- 
mencement of the present term of this Court. So long a% 
the fund came lawfully iuto this Const, i t  remains there under 
its control, and subject to be applied according to its usual 
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practice. W e  not think, that i t  was the intention of the Bank- 
rupt Act, to deprive the ordinary Courts of that power. I t  is 
not the giving of a preference to one creditor of the bankrupt, 
over another; but merely the giving effect to an equity, exist- 
ing, by virtue of the longsettled regular practice of the Courts. 

The Clerk wiil retain-the costs due hia office out of the fnnd, 
frnd pay the residue to the assignee of the bankrupt. 

AM05 HOWES wa. EPHRAIM XAUNEH. et al. 

1. When Judges exchange circuits, the instant one of them cnters the district, 
the Courts of which first comn;ence-at the same instant, the resident Judge  
of such district becomes Judge of the other, and, in such case i t  is the duty of 
of the Judge, of the district first entered, t o  repair to  the other district, so as 
to  reach it at the time his own is reached, by the  other Judge. 

2. I t  is erroneons, in an action brought to  prevent irreparable injury by a sale 
of land, to  try the  question of title on aftidavits, and therefore, wherc, from 
the aEdavits on both sides, there is reasonable ground to  support the aver- 
ment of the plaintiff, that the vendors (the defendants) are not  able t o  make 
good title, an order cnjoinin,a a mortgagee, under a mortgage t o  secure the 
purchase-money, wiil not be vacated, until the queatiou of title has been tried 
in the usual WR.  

3. Where land is sold by deed and the vendee immediately re-conveys by mort- 
gage, to secure tha payment of the purchase-money, entersinto possession and 
makes valuable improvements, and obtains an injunction to restrain a threat- 
ened sale under the terms of the mortgage, and the  order is continued t o  the 
hearing, held, that the defendants might move for a receirer. 

This wag a motiou to vacate an order of injunction, hereto- 
fore obtained by t11.0 plaintiff, and heard by 13s  Honor Judge 
@annon, at Salisbury, on the 2d day of Septgmber, 1871. 

The action, in which the order was made, was pending in 
the Superior Court of Rowan. By leave of the Governor, 
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Judges Cloud and Cannon had exchanged Circuits, and Judge 
Cloud was holding Courts in the 12th, on the 2d September, 
1871. The 8th District Courts commence3 on Monday the 
5th day of September, and the plaintiff objected here, that 
Judge Cannon had no jurisdiction over business in the 8th, 
until the 5th day of September, 1871. 

This matter was argued and determined as preliminary to 
the main point, and a separate opinion was delivered, but, for 
convenience, the two opinions are conjoined. 

The case &low was heard upon affidavits on both sides. It 
appeared from the affidavits on both sides, that prior to the 
9th of Jnljr, 1855, the defendants, the two Holmes and two 
Mauneys, were seized in fee of the prernise~, (a mining pro- 
perty); that, having before that time, sold the same to one 
Isaac 1%. Smith, acting for and on behalf of, the Gold Hill 
Mining Company, a corporation created under the laws of 
New York, and of which said Smith was President, and, hav- 
ing received a fill1 fee simple price therefor, on that day, they 
executed a deed, whereby they conveyed the same to said 
Smith, his successors and assigns, in trust for the said Com- 
pany, whereby, lout a life estate in the legal title passed to said 
Smith, and a legal reversion remained in  the bargainors. 
Smith died in 1858, whereby, the whole legal title became 
vested in the bargainors. 

I n  1860 and 1861, attachments were sued out against 
said Company, and were levied on the premises as its prop- 
erty. At August Terrn 1861, judgments were obtained on 
these attachments, and the premises were sold by the Sheriff 
on the 6th day of January 1862, by virtue of writs of ven. ex, 
issued to enforce the same. A t  this sale, the defendant Eob- 
erts became the purchaser, and having talien a Sheriff's deed 
therefor on the next day, 7th of Jan7y, 1592, conveyed shares 
therein to the other defendants. In  April 1866, the plaintiff 
as agent i'or a corporation, created in New Yo&, in 1865, call- 
ed the N. a., Ore Dreseing Company, made an executory con- 
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tract with defendante to purchase the premises at the price of 
$25,000, and took a bond for title ; on this purchase, some 
$15,000 having been paid, and  the balance being in arrear, 
the defendants brought a civil action, in the natnre of a bill 
for foreclosure, in the Buperior Conrt of Rowan, and i t  seems 
that that suit was compromised. A t  any rate Howes, on the 
4th day of May, 1870, purchased from the defendants, sur- 
rendering the bond for title, (taking np the remaining notes 
given on that purchase,) for the price of $ , took a deed with 
covenants of seizin, against incumbrances, of iood right to 
convey, and in one of them a reatrictsd covenant of quiet 
enjoyment, and, at the same time executed a inortgage with a 
power of sale to secure the purchase money, and having, as he 
alleged, discovered that the title was defective, failed to pay 
instalments as they feil due, and the nlort~agees, (the defen- 
dants) advert,iaed a sale of the pretnises under the mortgage. 

I n  1866, a bill was filed, by one Brockleman against the 
defendants and the Gold Hill Mining Company, alleging in- 
debtedness of the Company to him, by a judgment, which 
after execution returned nulla Dona, remained unsatisfied, and 
setting forth the equitable title of the Cornpang to the prem- 
ises, as above stated, and praying a sale thereof to satisfy his 
judgment. That a sale was ordered to be made by a commis- 
sioner named, but in the order of sale it was expressed, that 
the title was to be reservsd, until twenty-five thousand dollars 
was paid to the defendants, (other than the Company,) under 
the execut0r.y contract with Howes as agent for the N. C. 0. 
D. 00.; a sale was made and confirmed, and an unconditional 
order was made, directing title to be rnade to the purchaser, 
on payment of his bid, and that said bid had been paid, but 
the commissioner had refused to make title. 

The plaiutiff averred a general knowledge of the attach- 
ment suit and of the bill in equity, but, that he was ignorant 
of the effect of the war on the rights of the Gold Hill Mining 
Company, and had only, recently, before the exhibition of hip 
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affidavit, come to the knowledge of the utter worthlessness of 
the defendants' title, viewed in the light of a late decision of the 
Snprerne Court of the United States. The defendants swore, 
that plaintiff bought with full knowledge, of the defects in 
their title. 11. L. IIolmes and E. Manney, filed separate affi- 
davits-IIolmes swearing that the purchaser was the agefit of 
plaintiff, and Mauney, that he was agent of N. C. 0. D. Co., 
and the plaintiff, and that the amount of the bid was furnish- 
ed him by the President of the last named Company, and a 
great deal more touching thc Itnowledge of the plaintiff, 
which it is cbnsidered needless to state, in  view of the point 
decided by the Conrt. 

His Eonor, Jndge Csnnon, vacated the order of injunction 
heretofore granted, and, the plaintiff appealed. 

PEARSON, C. J. The instant Judge Cloud entered the 12th 
District, he was the Judge of that District. A t  the same in- 
stant, Judge Cannon, was Judge of the 8th District ; and i t  
was his duty to have left home, in reasonable t in~e,  (by com- 
munication with Judge Cloud) to reach the 8tl1, at the time 
Judge Cloud reached the 12th District. The circnit of the 
12th District, begins a month sooner, than the circuit of Dis- 
trict 8th, and the circuit of District 8 does not end, until a 
month after the end of' District 12. So, i t  was the duty of 
Judge Cloud, to remain in District 12, until within a reasona- 
ble time, he eodld reach District 8, about the time that Judge 
Cannon re.entered District 12. 

This construction is necessary, to avoid the absurdity of hav- 
ing two Jndges i n  one District, a t  the same time, and no 
Judge in the other. When Judges choop to exchange Dis- 
tricts, they snbmit to the maxim "privafum incommdum, 
bono publico penaatw." Broom's legal maxims 6. 

Every Judge shall reside in his District. The Judges may 
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exchange Districts, (not circuits) with conscr~t of the  Govern- 
or. ConstiZut.lon, Art. 4, aec. 14. 

A literal construction, ~ o l i l d  require an nbaolute exchange 
of Districts, a n d  here the Governor is required t o  sanction 
the exchange. iZ, liberal construetion, \ d l  d l o v  a.rl eschange 
of circuits, that  is, an csebange of Districts, for one c i x ~ i t  ; 
but to justify this construction, '' the encla !nus'; be made to 
meet," and the absurdity o f  h a ~ i n g  ' t ~ o  Judges in  District 19, 
at the beginning, and no Judge in District 8, for o:ie won ti^, 
and of having two Judges i n  Disti.ict 8,  :it the end ; a,nd no. 
Judge in  District 12, for one m o n t h ,  n ins t  be avoided. Qual- 
ified in this manner, an exchange ui' cjrcnits rnnx be wade, 
and the)egal consequences n.ill be, as :~?-~cve stated. So, Judge 
Cannon, in o w  C R P C ,  was J u d p  of the 8th District, wllen he 
made the order. 
9 -x- 9 .* "\ .". x. -E -x 3- * 
Haw this case will present i~l;elf a t  the hearing, for final 

action, we cannot anticipate; i t  is enough now to see, there 
is reasonable ground, to support the averment, that the ven- 
dors, (the defendants,) are not  ab!e to 1na1ce ngood title, under 
the title derived from Roberts. This pots the defendants up- 
the original title, before the deed to Smith-at wliose death, 
the Gold Hill  Mining Conipang., had not an equitaule estate, 
or trust estate, subject to exncntion ; but a riglit of action in 
equity, to have the deed reformed ; or to treat i t  as evidence 
in writing, within the statnte of frands, of a contract to convej 
land, upon the payment of the pnrcliase money. This equity 
belongs to the Gold Hill  Mining Company. W e  are not able 
to see, on affidavits, where the title i s ;  we ark satisfied, that 
the improvernents pnt on the land, make i t  ample security, for 
the debt claimed. 

Judgment below -reversed. 
The defendants wcl t-,c enjoined from exercising this power of 

sale, but the plaintiff must pay into the office of the clerk, the net 
monthly proceeds, of the operations of tho "Ore Dressing Co., 
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to Beep down the interest,, or as i t  may be, :o ext inpui~!~ a part 
of the principd of the debt, which constitiites t-ilc; original pur- 
chase money. This mc.tter is conf~sed by the ~ I c R ~ ~ ~ I ~ s - ~ o T v  
did the Gold Mining Go., p s  03, 2nd the Gx Dweing Co.. 
take its place Y 

171 ahe  injunctioil mill l:;e continued, .it-it11 l e n ~ a  fur iiie defen- 
dants to apply for n receiver, in order to h@..ve t!;o jiet monthly 
proceeds of the mine applied to keep d o w l  iiiicifest: &c. 

As the  ratter is heard, on aficiavite: we, of course, ilo not 
toucl~ upon the merits. ?Ve. only ssy, the matter na i t  now 
appears, is )lot "mere slla~n," bnt is sometlii~;g S t  to be con- 
sidered of. Should the defendants be alioved to sell the prem. 
ises, that would put an end to the matter, this TFe w e  ilnwilling 
to do, upon aflidnvits. 

PLIZABETII IVEY we.  8A:iAH 4. OKAKBEKRY. 

1. A deed for  laud, when regietcred, has all the force iind effect, of a feoffn~enl 
rt  common law with livery ot seiriu and a deckration of uses thereon. 

5. By the policy of our statutory law, a bastard stands in such relation to his 
mother, that the relaticnihip between them is a rufflcient con~ideration to 
r&se a use, alittr as to  theputher. 

3, A registered deed, from a mother to  her bastard child, is valid and conveys 
the title, either, awhaving the same operation as a feoffment with livery accont- 
panied with a declaration of the use, or, as a coveuant to stand seized to uses. 

4. Since, as well a s  before, the statute of uses, 27 Fien. S : nu actual cousidera- 
tion is  necessary to raise a use in conveyances oparating.bg trnnmlutation of  
possession an fine, feoffment, kc., and a deed to lead or declare the uses, wau 
only neceesary to prevent a remlting use, arising to the conusor, feoffor, Be. 

5. Here, as registration supplies the place of a feoffrncnt with livery, the deed 
bas the effect to  lead the ales and thus rebuts the resulting trust. 
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6. Whether the question of a lack of consideration is open to any but creditors 
and purchasers for value, quers-per BEADE, J., it is not. 

The cases of Barrel2 v. Watatao%, 65, N. C., 454. Hogan: v .  Strayhorn, 65, N. C., 
279, and Blount v. B!ount, 2, C'. L Rep. 587, cited and approved and the last dis- 
tinguiahed from the principal case. 

This was a civil action submitted to His Honor Judge Pool, 
on a case agreed at Fall Term, 1871, of Perquinlans Superior 
Court. 

From tho case agreed i t  appears that the land sued for ior; 
merly belonged to one Sarah Coulson ; that the plaintiff is the 
illegitimate daughter of said Sarah ; that said Sarah, by deed, 
executed in 1833, .and regietered in 1834, conveyed the prem- 
ises to the plaintiff, who was then, and continuously remained 
to 1869, covert ; that the deed is expressed to be made in con- 
sideration of love and aflection, and does not nse any of the 
operative words usual1,y found in deeds, such as grant, bargain, 
&c., but only these words, "I d o  lend," &c.; the premises con- 
sists of wood-land, and neither plaintie nor ,J~er husband, ever 
took possession ; said Sarah had legitimate children and the 
defendant claims, mediately, title under them, and was in pos- 
session. 

His Honor, being of opinion with the defendant gave judg- 
ment accordingly, and, the plaintif? appealed. 

GilZiam for the appellant. 
Bragg Rs Strong, and W. F. Ma&n, for the appellee. 

Sarah Conlson, by deed, dated in 1833, 'Lfor love and afiec- 
tion loans," the land in questiou, to the plaintiff and her hus- 
band, at their death, to the children of the plaintiff, if she 
leaves any, if not, Sarah Coulson wishes the land to go to her 
legal heirs. This deed was registered in 1534. 

The plaintiff wis  the illegitimate daughter of Sarah Uoul- 
son, who died leaving legitimate children. 
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to ' r ~  so exact in the choice of apt words. The intent; is inore 
liberally eonstrned. 

Hf title passed, it was immediately drawn back to tile grantor, 
as the deed was without consider'ation. 66 AT C. A?., 2'79. 

IIE.AUX, J .  The moat ancient and the best kf nd of convey- 
.mco uf' lanJ  :it common law was by foegmen t, and this might 
he svi t imnt  writing, and ~vitllout, consideration. I t  was agift. 
It was perfixted 1y livery of seizin. Tile ieofldr and feoffee 
wifli wifnewr,  went  upon ?he I:knd, ur n e w  it., and the feoffer 
delivered the 1,ind itseli'ur wine syml)o! of i t  to the Seoffee. 3;2? 
this cero!~iony of thr'ti,ctnal delivery of tllc pxsg:aic~n, the title 
c ~ f  :lie I:intl l~aiaed to the  iL.ofic~. Sul)3equently it becauac 
v c m ~ t ~ c m  ~ L I  nuc')i:ili ! r : i .  i!l*> t'c:ufi~l~vzit b y  :L drud ur writing, not 
i ~ ~ t i ~ ~ v  it was neec.j2:1.r~, but LUC.~I:~GC i t  \:,(is ~ o ~ ~ v e r ~ i e u t f ' o r  the 
p ~ q w s t  of' declaring the uscu, :kc., and describing the premi- 
ses, aud beoauae the writing wai 1noi.c reliable than the men)- 
QJPY $11' w i t n e s ~ e ~ ;  I ,n t  htiil i t  was t he  livery of seizin that 
-j(,aased the title, and not tile writing. Sttbsecluently the Stat- 
llte of fraud6 and pc?rjnri~s rilaile n writing necessary. 

If tile rnotker'of the plaintiff h d  actua!iy gonc! upon the 
Inrid wi th  the plnintift' and with witnesses. 2nd ~ n a d e  livery of 
;ic:izin, i t  cannot be doubted, that a t  common law, the title 
w o ~ l d  have passed. And so, after the statute of frauds 
and perjuries, if the deed had. accornlmied livery of seizin, 
the title would have passed. W!ly then doe; not the deed of 
the rrlother pass the title to the plaintiff as at  common latv ? 
Evidc ntlg because there was no livery of 'seizin. B u t  then 
ca~nt-s our statnte which provides that a deed registered shall 
h a w  the same effect to pass title to land as if' there. had beer, 
livery: of seizin. Bev. Code, title Deed. So that the plain t i p s  
deed registered, iR just as effectual to pass title to her under 
otar Statute, as H gift with livery of seizen, would have been 
at common law. 

What is there, then, in  the way of tho plaintiit's recovery 9 



1st. It i.; objected t1i:zt the cunveyailcc to her is without con- 
sideration ; and that a coi~ideratic~rr is riecesearJ. I t  is \wll 
settled that before the statute of uses a consideration was not 
necessary to support a feoff merit. But the coi)struction of that 
statute was to transfer tlie Irgal (,state to t!le use ; and inas- 
much au ill a feofi'men t there w a ~  ;I resd tin:; w e  to the fcofjfor, 
the statute itni~lecliatef~ revested the legal c l h t c  in the fecrif?o; 
nniess the use was declared in thedeed uf f 'wf fn len t  And t11e 
use ~nigltt I)e declared to be to the.:kc.tkf:jrs (:Y to :1 third persou 
and tliid ulight be " without co~i~idi:r~ticori ot ~l~: t rr i i tg~,  money. 
kindred or. t h  likc ; for in  this citae t ! ~  \rill of thg feoflor 
guides the equity of the estate, or rather, tli,. trol7ee cxnrlot 
controvert the use." 2 h'hep. 7 i , 7 ~ 7 r . ,  50;. 3:ut, ~inder  t ! ~ a t  
statute, i f  there was a deed of h rgvin  and bale, wllicl~ ulust be 
upon :I, consideration, then the .cons;deratIun raised a n  use for. 
tlie barpinee, and then tlie statute tran , f e r rd  the legal estate 
to the use, i .  e., to the bal-pinee. It \\- i l l  t,c sceti,. therefore, 
that 2~ c o i ~ ~ i d e r a t i o ~ ~  wns necessary ur~tlrr that statute in cases 
of ba1-g-ain and s:de, arid in feoffrnents where ~ i o  use was de- 
clared in tllefeoffment, and in this last case oi~ly toprevent tht. 
implied or resulting use to the fieoffur. 

I n  tlw case before us the plaint i rs  deed, wl1ic.11. I)oin,r regis- 
tered, has d l  t l ~ e  force ot a feofhent,  conveys the land to he13 ; 
and although it is without a cunsideration, tliere is no rebult- 
ing nse to tlic feoffor, for the reason tlrxt the dcccl declares t!;e 
m e  to the plaintiff and to others. 

A11 this is said upon  the slrppositiou I iiat tlle ( l e d  is with- 
out ;I cunsideration. 

Prnt is it without a consideration ? 
2. It isoijcctcd that natural love i ~ ~ t ~ l  affection, for a bab- 

tdrd child, is not a sufficient cunsideration. 
A covenant to stand seized to the use of a bastard son i n  con- 

siderwtio~i of ~ a t u r a l  affection, is nct good. I f a  man parts with 
land in :idvancement of his issue, and to provide for the eontin- 
Lrencies a n d  necesmrj settlements of hia l'ar::ily, it wi!l Lc suppor- 
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es from this ease, the case ot B h n t  v. Blount, 2 Cur. L. 
Rep. 687. 

There is also mother ground, upon whic!l the title of the 
plaintiff may be supported. I t  is settled, that a deed, as be. 
ttoeen the patties, is good without a consideration. 

Surely, one may give by deed while he livca, as well as he 
may by devise, after his death. In either case, no oue can 
be heard to complain, except creditors, or purchasers for \d- 
ue. Ilurrell  r. Watson, 63 N. C'., 43.2.. Jrognn v. Strayhorn, 
65 fv. C., 279. 

There is error. J d g m e u t  reversed, and j~tdgtnen t fur 
plainti% 

F"i: CORIABZ. ,i;ldgmcnt reversed. 

P. A. MuNlNCH ss. J O H N  A. RAMSAT, 

1. Au action on a note payaLle "dix m u n t h  atter a !at.iic.ation of a treaty of 
peace between the United Btates and tile Confedernte States," is premature 
and cannot be sustained. 

2. The event co~bt i tu tcs  a condition precedent wllllich has not and will not hr 
performed 

The case of C'hapmar~ v. Wacaser, Cd- 1%: C. R. X, cit.cd, approved and distin- 
guished from the principal case. 

This was a civil action founded on a note for woney paya- 
ble on the condition recited in thesylla6us and was tried on de- 
murrer to the complaint before Lhis Honor Judge Moore, a t  
Ju ly  apecia1 Term, 1871, of Mecklenburg Superior Conrt. 
His Honor sustained the de~nurrer, and the plaintiff appealed. 

Tame & Dowd for the appellant. 
Fowlc a d  7K H Bailey for the appellee. 
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READE, J. I n  Qhcrpmar~ v. lPacaser 64, iV. 0. R., 532, the  
words in the bond wcrc, "Ten days after peace is made be- 
tween the United States 2nd the Confederate States." &c., 
And i t  was held that tho bond was payable ten days after the 
war ended and peace c&sted, without regard to the manner in 
which peace was brought abont. The Court were not unani- 
1110~s i n  that opinion, b u t  we udhere to it. I n  that case it is 
said, that if the bond lllttl beeu as this is, in. the words of the 
Confederate Treasary notcs, the decision wonl~i ha re  heen did: 
ferent. 

I n  the ease before 11s the words oi'the bond are, "six months- 
after the ratification ot :t treaty of pence between :he TJnited 
States and the Confcclerate St:~tcs," k c .  A n d  the question is, 
whether the event, upon which the bond id payable, h ~ s  hap- 
pened ? 

I t  is to be observed tlmt tile language of this bond is tile lnn- 
guage of the Confederate Treasury notes, whish ,+?ere cir- 
culating as money. And the plain and universall,~ under- 
stood meaning ot tho T r e a s u r ~  notes was, that if the 
Confederate Stated obtained independence, then their notes 
\vould be paid, otherwise not. These notes were in the hands 
nth everybody and their langiiage was as familiar as the mean- 
ing was plain. It cannot be doubted, therefore, that when the 
parties to this notc adopted the language of file Confederate 
Treasnry noted, they :idopted their well understood meaning. 
The  langnage id p1ai11, that the bond is payable after the rati- 
fication of a treaty of pence, &c. 

There has been no tre:ity and no ratification. Peacc exists, 
to  be snre, but not by it ratification of a treaty, nor yet by the 
independence of tllc Confederate States, which mas the thing 
contemplated ; and so the condition precedent has not  been 
performed, and can never be. 

TRERE rs NO Ennox. Judgment  a s r m e d ,  
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flTATE upon the wlnt ion o l  WILLIWM TI. HOWERTON et a%. us. 8. McD- 
+ATE et a?. 

I. whethcr a mandamus ear be nsed to f r y  the title to an ofice, under any 
circumstancee, piere." 

O. But., not being being grovlded for by the ( 2 .  O .  P., i t  must by virtue of see. 
3V2, 0. C. P., be governed by the fornlcs practice, aud hence must be moved 
for, and be made returnaUle in term tirnc. 

This was an application ~uade  to had .Honor Judge Cioudi, 
in vacdion, for a mandamus to try the alleged right of the re 
lators, to the office of Directord, in the Eastern Division of the 
Western North Carolina Itd!roact Company. Rut it is diem- 
ed unnecessary, to get forth t ! i c  facts bearing upon the claim 
made, as the case went off upon 3 question of practice. His 
Honor, granted an order for an alternative mandamas, on the 
2d of December, 18'71, returnable before himself, on the 8th 
day of January, 15'72, at  Salisbury. When  and where the de- 
fendants appeared, and through their c o u n ~ d  moved to quash 
the proceedings on four grounds, vi7 : 

I. That I t  dlould have been eomrnenccd by summons. 
2. That they should have been begun in, or have been made 

returnable to toran time. 
3. That r:o facts hnl%ient, &G.. were set torth in the peti- 

tion. 
4. Tliat u~xnd:unns was not the appropriate ~wnedy.  
E i s  Hoiior t.nstaineJ the motion, and ordered the proceed- 

ings to he qnasbed. from whicl~ order the relators appealed. 

* I n  tho later case of J. J. Mott st u1. as. 8. McD. Tate et al. invelving 
the same points, nnd, therefore, not  reported, this  Court held that " mandamus 
is not the appropriate remedy for the case made by the petition and complaint,'' 
[which are confined alone t o  the assertion of a claim of title t o  an office.-Atto- 
( T e d ]  The remedy is by an action in the nature of n writ of yuo warranto provi- 
ded for C. C. F., sec's 366, 368, a n 2  869. 
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Ebwle, BlacIc?cm,er & KcCorkb, and W. 17. Bailey, for ap- 
pellants. 

Phillips & Ik.fin.irfim*, arid Tlavid ('oleman, for the  appel- 
lees. 

PEAESO,~, J .  Suppoeing the w r ~ t  of n~armhnus  to be the 
proper remedy, which we do not concede, C. C. P., see. 366 & 
367, (see Clark v. Stan?!/, a t  this term,) the proceeding was 
not properly i~~s t i tu ted .  Tlre order for the writ rrlnst be made 
in term time, and be returnable in term time. I t  wa6 
cbneeded, such was tlte practice, nzldcr the old sy~tern ; but i t  
was insisted that the  C. C. P. h : d  nitrde :t change. W e  do 
not think so. TI 1,s not ordiwtry civil action, or a special 
proceeding, if so. i t  ~ . !~onlJ  h a w  ~ C C I J  eornmcnced by sninmons, 
lint i t  is neither a n  ordinary G v i l  action, rlor 2 special proceed- 
ing, to br: returncd Lefora the Clerk. 

I t  i a  n high prerogatibe writ, ernbraced uiider scc. 392, 
" If a cabe shall arise, in which an action for the onforceuu&, 
or protection of a right, or the rcclress or prevention of n wrong, 
cannot be had under t l ~ i s  Act. tltc practice heretofore i n  use, 
may he adoptcd sn iar :13 m:iy !:e n e w s a r y  to prevent a failure 
of justice. 



JANUARY TERM 1872. 

Where a horse ia exchanged for land, aud bav~ng afterwards returnsd to  Iha 
possession of the originalowner, the latter is sued for it,  the allegationin the 
answer, that the defendant had agreed to exchange the horse for a traet of land 
on a certain creek. adjoining his own, and that the plaintiff had faleely and 
fraudulently asserted title to said tract, and had exhibited a deed to himself, for 
a tract on the same creek, and that thc:plaintiE well knew, that the defendant 
was only desirous of obtaining title to  the particular tract indicated by him, 
aud such was a material inducement to the exchanqe, wonld not have beeu 
aaailabl~, as a defence under the former firstem, and but for the wise and beu- 
ueficent provisions of the C. C. P., the defendant wonld have been driven to ir 
separate action; but such an statement uuder the C. C. P., does constitute a 
good counttr-claim, within the meaning of t h e  Code, 

.2. Ordinarily the maxim ot eavs'ut empior, :tpplies equally to sales of real arid 
persoual propart,y, and is adhered to in a l l  courts, where there is no fraud. 

T. But if reprcseutatious m ~ d e  bq 0.1s p b ~ t y  to A eontrwt, which niay b e  
reasonably relied on bg the other, constitute a material indueemeut to  the 
contract ; are knowingly faise; cause lose to the other party relying on them ; 
and 6ucL o t h e ~  party has actcd with ortimarr prudenre, be is cntitled to relief 
in any Court of Jnsticr. 

4. I f  the parties h a w  equal ruean? of ,llortnat~on, ihe rule of cuvcat ernptor ap- 
pliesnnd an injured party cannot I~abe rzdress, i f  he fail to avail himself ot 
those sources of inloima'ion which hc rn8y ~eadi ly  reach, ul~lcss prevcnteii 
by the artifice or cnutrivancr of the othcr parly. 

5. Yo, ii  the r'alde rt presentation IS ~.nxe:a exprcsi:oau commendation, ar bimp 
ly a matter of opinion, the parties are considered as standing on an equal foot- 
ing, and the courts will not interf~rc. 

6. I n  coutractrr of this character, fraud without damage, or daruagr without 
fraud, are usually not tbe subject of an action for deceit. 

7.  I n  a c a w  like that set forth in thb answer, tho purchaser of land is not re- 
quired, in order to guard against the fraudulent representations of a vendor, 
to cansc a survey to  be made ; unless some third person is in pofisession claim- 
ing title ; or there ie some dispute about boundary or  as to  the true location ; 
or  he has received some information which would reasonably induce him to 
suspect fraud. 
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PRILLIPS WALSH w. Rums D. HALL. 

8. The general custom of conveying land, according to the calls of old deeds, 
and without a survey, is sufficiently establiehed to be reasonably relied on by 
a purchaser, as to description of location and boundary. 

The cases of Fagan v. news of^, I Bev.  20. S a u t ~ d e r s  v. H a t t e r m a n ,  2 I red. Sd. 
Lulls Y. Bird, 3 Jones, 222, awl C'redle v. Swindell, 68 ,?T C. E., 30.5, cited, ap- 
arored and distinguished from tho principal case. 

This mas a civil action, heard on eotuplairlt, connter-claiim 
and demurrer, before his Honor, Judge Mitchell, a t  Fall  Term 
1871, of Caldwell Superior Court. The plaintiff, in his corn- 
plaint, alleged title to a horse in himself, and that the s a n ~ c  
had been taken out of his possession by the defendant, and W M  

detained after demand, and demanding appropriate relief. 
T h e  defendant by his answer and counter claiol, denied that 

the  plaintiff was the owner of the home, in equity ; tlmt the 
]lome had been i n  possesion of the plaintip, hilt had escaped, 
and having ~ t rayed  back to his old l i m e ,  ! ~ s d  heen ever since 
retained in hit; custody. That he mas tllc owner of a tract of 
land i n  Willies county, lying on Elk Creek ; and that the 
plaintiff pretended to be eeizcd of a tract lying on the same 
creek, and czdjacent to the land owned by the defendant, wllicll 
he knew the defendant was Oesirons to purchase; that the 
plaintiff approached the defendaut, and proposed to him to en- 
change the land for tho said It-lorse, which proposition, the  d ~ -  
fendant a t  first rejected, on the ground, that he heard that one 
Hendricks c1:iimed the land; the plaintiff, thereupon, positiveiy 
asserted that the true title was i n  hirnself; that said land once 
belonged to one Witherspoon, who had conveyed to him, arid 
that Hendricks l ~ a d  no title ; that the deed iivorn Witherspoora 
mas produced, and purported to convey a tract of land, lying 
on Elk Creek ; that, thereupon, tho defen ian t  accepted the 
proposition of the plaintiff, took a deed from hiw, following 
the boundaries contained in the Witherspoon deed, and deliv- 
ered to plaintiff the horse; that the plaintiff, during the nego- 
tiation, freqilently asserted that the deed from Witherspoon, 
covered the land which he proposed to exchange for the horse ; 
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that he had been in possession for more than seven years, un- 
der the said deed, and that by virtue of said deed and posse*, 
sion, he had acquired a good title thereto ; that the defendant, 
confiding in these representations, made the trade. 

The counter-claim further set forth that the defendant some- 
time after the trade, ascertained that the deed from plaintiff 
did not cover the land-he was beeking to purchase, or any 
part of it, but another tract adjoining the tract wliich defen- 
dant was desirous to obtain, and thought he had obtained, and 
the title Jothe tract which he wished to purchase, and which 
the plaintiff professed to sdl ,  and which he mid the bounda- 
ries of his deed covered, was, in one Ferguson, and that this 
was well known to the plaintiff; and that the defendant was 
ignorant thereof, and conclndes by alleging the entire insol- 
vency of the plaintiff, and by an  appropriate demand for relief 
on his counter-clairn. 

To this couuter-claim n dem:lrrer was interposed, which was- 
sustained by His Honor, who gave jrtdgn~cnt for plaintiff, and 
tliereupon the defendant appealed. 

ArmJield for the plain tiff'. 
fi2k for the defendant. 

The answer of the defendant may contain a statemenb of 
any new matter constituting a defense or counter claim. 
C.'C. P., see. 100. 

The defendant may set forth by answer as many defence0 
and counter claims, as he may have, whether they be s ~ h  as 
have heretofore been denominated legal or equitable, or both. 
Sec. 102. 

As a special plea had to confess and avoid the cause of action 
alleged in the declaration, so, new matter is that which  admit^ 
and avoids the came of action set forth in the complaint, 
Under the head of equitable defences are included, a11 matters 
which would have authorized an application to a Court of 



236 IN THE SlJYREME COURT. 

Equity for relief against a legal liability, but which, at law, 
could not be pleaded in bar. IIarshuw v. Woodf;n, 65 N. 
C., p., 688, Clark v. Clark, ibid p., 660. If  this be so, the 
defendant is entitled to judgment for the demurer admits the 
facts set forth in the answer, and they are sufficient to induce 
a Court of Equity to rescind the contract. Blackwood v. 
Jones, 4 Jones.' Rq., 54. Woods. v. Hall,  1 Dev. Eq., 411. 
C o ~ ~ r t s  of Equity rescind executed contracts on the ground 
of fraud. Spark8 v. iMcssiclc, 65 N. C., y. 440.. C. C, P., 
8eC. 245. 

The action is for the cleiivcq of specific personal property. 
i. e., an action of detinue. This action is distingnisbable 
from an action of trespass. 

In  detinue, the plaintiif ninst prove property, either general 
or special. I n  trespass, possession is sufficient against one 
who cannot show a better riglit than plaintifT. Armory v. B e -  
lamirie, Smith's leading cases, vol. 1. IIad the detendant corn- 
nlitted a trespass, by taking the horse, and been hued for the 
taking, i t  may be that he could not have interposed the equit- 
able defence. B L I ~  in this action, the plaintiff relies on prop 
erty, which he acquired by contract tainted with fraud, and 
when the contract is rescinded, the plaintiff has no propert~i. 

I t  must be admitted, that defendant can file a bill to res- 
cind the contract, but to require him to do so, woal'd be to 
pnt us back to tile placc from wllich we started, and defeat 
the object of the Code, which was to settle all matters in onc 
suit. 

DICK, J. This is a civil action, in the nature ot ail action ot 
ddtinne, to recover a horse from the defendant. 

The defendant filed an answer, controverting some of the 
allegations of the complaint, and made a statement of new 
matter, which lie insisted, constituted a counter-claim to the 
plaintiff's cause of action. The plaintiff demurred, and 
thereby admitted the truth of the defendant's statement of 
new matter, and we must consider whether the admitted f ~ t s  
constitute a good counter-claim in this action. 
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gence to guard against fraud ; such diligence as prudent men 
nmally exercise nnder similar circunis~ances. In contracts 
for the sale of land, purcllrtsers usnnl1,y guard themselves 
against defects of title, quantity, jncnmbrances and disturb- 
ance of possession by proper caovenanls; and it' they do not 
nse these reasonable precautions, the Inw vi l l  nut afford them 
a rernedy for d a m p s  sustained, which were t l ~ e  oonbequences 
of their ow11 negligence and indi-meiion. 

But tho lam does not require a prndcnt man tu deal 1vit11 
every ono as n rawal, a ~ l d  cletrlat~tl covenants to  gnrtrd against 
the falbeiiood of et7ery representation, whicli illay l)e made, as 
to facts wllicli constitute rnaterial induce~nents to :i eontract. 
Thew mnst  he n ren~onal~lv relinncc upon the i g t e g r i t ~  of 
n n a ,  or the ti.iwsaciioiro of kudincss, trade and cotr~~nerceco~l ld  
not be oonductcd wit11 that facility rind confidence w l ~ i c l ~  are  
essential to bncccssful enterprise, s ~ r d  the  advancement of in- 
dividual a d  nittiorla1 \vealth and prosperitg. The  rules of 
law are fonnded on natural yeason and justice, a!ld arr: ~ h n p e d  
by the wisdom of Ii t~man cxperieoce, anti upon bubjects like 
the one whic11 11-e arc considering. they :Ire well definccl nnd 
settled. 

If representations are rnatle by one party to n trade which 
911 ay be reasonably relied upon b j  the other l)a~~p--nncl they 
constitute u material indncemect to the c.ontract-and 
sncli representations are filsc within the kr,owledge of thc 
party making thenj,--aurl they canse loss and damage to ihe 
party relying on thern, aud lie 1:m acted with ordinary prn- 
&qcc in the matter, he i s  entitled to relief in any eotlrt of jus- 
tice. 

[n our Courts the injured party nlay h i n g  atcivil action in 
the nature of an a ~ t i o n  on the caw i;r deceit. and recover the 
dan~ages which lie has sustained ; 2nd if this remedy d l  not 
&ord adequate relief lie may invoke the eyuitablr jurisdiction 
of the Court to resciind the coritract acd place t l w  pa~t iee  in 
at%tu p o  
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PEILLIPS WALSE u. Bums D. -Wax.~. 

No specific rnle cnn Le laid down as to what f,&e repreeea- 
tations will constitute fraud, 2s this depends Up011 the. particu- 
lar facts which have occurred in each ease, the relative siti~a- 
tion of the parties and their means of ii~forrnation. Ksnnlple,~ 
are given in  the books which have established corritL ~:-ener.al 
principles which r ~ i l l  apply to most cased that rt~ay ariw. It 
the falsehood of the misrepresent~ttion i a  patrrct 2nd a party 
accepts and acts up011 i t  with "his eyes open," Ire has :lo ~igllt 
to cornplain. If the parties have e q d  rnearls oi' irrf'orrnatiou, 
the rule of cu,:.eut emptor applie~, and an injured party cannot 
have redress, if he fail to avail himself of the sorirccs ~f ii:i;~s- 
rnation wl~ich he may readily rcat-h, unlcia 1x3 ban IXYII pre- 
vented from meki;ig proper inquirj, b y  sorr.rL ..iitifiac: 01. .  C O I I -  

trivance of t l ~ o  other ~bnrty Wl~cre the i:tI.-c. reltrcwrlta- 

tion is a mere expressiotl of conlrneridation, or Issimply a mat- 
ter of opinion, the parlies stand apon equal footing and the 
courts will not interfere to correct errors of judgment. Where 
a matter, wliich forms a material indacerncn t, is pecnliai-ly 
within the knowledge of one of the parties arid he rnakcs s 
false representation as to that fact, and tlle vther party. 
having no reason to suspect frand, acts upon sr;c11 statement 
and suffers damage and loss, he ie entitled to d i e t .  WIW- 
ever fraud and damage go together, the Court> mill  give a 

remedy to the injured party. Prroonr's Leg. Maxim.. 753'3. 
Adam's Equity, 176. Story's Eq. Jiiris., chap. 6. i\twoucj 

v. Small, G Ck and Fin., 232. Clrittj cm Con.. 681. Groom'. 
Corn. 347. 

The Conrts must deiermine questions ot fraud arising upon 
~scertained facts, and althongh the principles of law are well- 
defined and settled, errors in their application have produced 
some conflict in adjudicated caees. 

We will now proceed to apply the principles of law to the 
the facts admitted in the pleadings in the  case before us, and 
then briefly review the previous cases which have been deci- 
ded jn this State upon a state of factr solnewhat similar. 
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It appears that the defendant resided on Elk Creek, and 
xva6 very desirous of obtaining s certain tract of adjoining 
land. The plaintiff Lnew this fact and pretended to own said 
land. and offered to excliirip it with the defendant for the 
horse i n  ~ ( ~ i ~ t r o v e r ~ y .  Tile defendant at first refused to make 
the excl~arrg~ f i r  ihe rmsoti that one H e ~ ~ i r i e k s  claimed the 
land. 

The plail~titf then positiwly abserted, that he was the owner, 
and had purchased the !and from Wjthersyoon, 2nd had a 
deed, and that Ijenciriclc.; had no  clxi~rl mhwtever ; as he (plain- 
tiff) h:td been i n  the a e t u d  p.x+ior~ :tad cultivation of the lend, 
under his (NTltl~erspoon'~) deed, for more than -even years. 
This t1eedx.i.a: produccd, arid it purported to c u n v c ~  a tract of 
land on Elk Creek ; and t?re plaintiff assc,rtcvl t h t  1.c: I::~ci beer, 
in tile actual me arid occupat ion of' t Ire  and whic.l, h c  p rops-  
@(! to sell, fur scversl rears. 

Ijporh these representations, whicl~ were p s i  tively mad?, 
and frer~uenllg asserted, t!~o tiefendant exch:ingcd the llorbe 
for the land, and recc>iveti a deed describing thc !and as Iy- 
i n g  on the waters of Elk Creek. The deed was written 
by a nephew of the plaintiff, who kept the deeds of his uncle, 
and was present during the negotiations for the trade. 

The defendant alleges, that he has discovered that the land 
which he thought he was purchasing, belongs to another per- 
son, and that the Geed \t.hiclz he received covers an adjoining 
tract;  and that the plaintiff well knew these facts at the time 
he executed the decd, ant? t h t  11;s representations were false 
and fraudulent. 

So i t  appear3 illat the plai~~titl". b j  false representation 
about a matter, which wai; a material indiiceulent to the con- 
tract-and which was f'alsc within his knowledge-obtained 
the horse of the defendant. The circumstances attending the 
trade, were such as to indnoc a reasonable reliance upon the 
truth ofthe statemeuts ofthe ylaintifr, and the defendaut neg- 
lected no precaution but ia burvey, in guarding himself against 
fran d. 
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Thc transaction was like hundreds ofothers in the  count<);, 
whicir are  erltirely fkir and  liorle;t, and we (lo not  regard tlrc 
want of a survey as I U C ~ P S  01: the  par t  o f  t he  defendant. 3 
large triajority of the  e:ilcs of h n d ,  in t l ~ e  State, are col~lpleterE 
t ~ y  the dclivcry o f  :L deed, copied finrn sorric previous deed, 
and srlrveys are  not generally wade, i ~ r ~ l e s s  there is some dip 
putt" abut  the houljtlarics. \;Vhcl*c the  gra .~l j t - r~  1i:tu been in the 
p&sessior~ of land ior a. ntirnhcr oi' ge:rrd. c&\ercising acts ot 
ownership, his positive ausertiomr :ts r ~ ,  Yocntiarl til,ry I)c ycii. 

korlably relied npon w i t h u t  ;I  ?ri13vey. 
111 the  case ol' dlcIf&r-rais \. 'ii~zjinr*, :: d;~ancih, 250, Chic+ 

Justice Marshall siiys : " J I u  w!lo sells property on w descrip- 
tion give11 by hiuiscll; is bo~::tl to rtiakc good tlint descriptioli ; 
:mc3 if it he ~ l i l t r u ~  i ~ i  n luatcrial ~ > t r i n f .  altho~rgll tlit? vnrianec 

occasior~cd by :1 ~lliat:iii~, lie ~ n w t  +till rc~rlain liable for tlrat 
variance. 111 this c;isc t h3  deikr~dnnt 1i:rs sold land on IIing=- 
t o n ,  and offers land on S1:1tcl. !Ic ii:~, sold t11:tt wliicl~ hv 
p ;~ra l~ot  cvllvey, alltl a, Il l ,  cilnrittt ~ ~ ~ ~ t . n t ( 4 1 i s  f't':htr:i(*t E I O  I I I I ~ S ~  

tract. 
our case tlie plaintif1 rs lilsolver~:, and ~)rosecutcs Iiio 

~j r i j t r a t  elaim i n  f i ) / ' r / ~ ( ~  p ~ u ~ ~ ( ~ t G i ~  and the  def'errd:w t wo111d bc 
w i t h o ~ ~ t  a h p d y  and ~n1)s tmt ia l  renletIy aqairlbt l h i a  gross 
frnlld, h u t  for the \ r i i e  :mJ lm~cficertt provisioris of our Codr, 
wliic!r blend in one syster~i, Icgd w nd eijlaitable rer~ledies. 

b ' r ~ ~ n  thc fkcts :druitted, we think the  dei'endant is entitled 
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The case ot Fagau, v. News.orc, 1 Dev. 20, was the first a s e  
upon this snl!ject, a:id was correctly decided. 

The plnirit;fT hwl repudiated the executory colitract, which 
was induced 1 ) ~  the Srartdulent representations of tlic defen- 
dant. and had suifered h o  dan~agc  but the loss of a good bar- 
gain, and he could have easily recovered his purchase money 
by a n  actiori cif assntnpsit. The principles for which we are 
contending :we c l i - t i ~ c t ! ~  etated i n  t h a t  ease. '.tho plaintiff can 
not rccovcv i n  , l ? i  :iction of dcccit, 11nlc.3 he proves no t  only 
that a i'railrl i , I J  1 ~ x 1 1  c*l)i~ltn;ttetl I):r t::c dsfendant, bnt  alt;) 
tha t  i t  118s oei,i~lone(l  id t1an1il;c to the plnintiff." Chief 
.Jnotic.c TA,I lot-, say- i'!~l"l?iei', "It i3  :t ~ ~ e r . y  rcaso:i,tblo ~ ) ~ i n e i p l e  
$!>,it tire l,il~~e!la.;er ~ l l o ~ l l d  no t  I E  c'r~tit!,d tc~ :bn action of dc- 
w i t ,  lr' 11c m:Ly ~ w d i ! y  inform lliiriw;f n- ti) till> t ru t i i  of the 
f i t s  I : t i .  11: ttii, c : ~ . c .  tile I,lilintiif 
lalew that tht: def'e:~dant had no title to tlie bottom l-lad, a r~d  
tlmt i t  was tlle property, and in the ;)osxssion uf :nlotl~er. '~ 
IIo acted with :r full knowicdgc or' the I'~1sit.y of the 
relx'esentation and sustaincrl n o  dau~aiy ,  and of' COiiraG was 
not entitled to maintain hi.; action. 1 1 1  contracts of this char- 
acter, i k n d  without dnlnagc, or damage without fraud, arc 
usually not thc subject of an action fbr a deceit. 

In  Saunders v. IIattenizan, 2 Ired., 32, the fraud cornplain- 
ed of consisted in a false a6rmation of the value of the land 
sold. This was a matter of opinion and judgment, and the 
plaintiff couid easily have obtained correct information, and 
his damage was the result of his own negligence and indiecre- 
tion. 

The rules of law are correctly laid down as to when an ac- 
tion of deceit can be susbained, and they are in accordance 
with the principles which we have above stated. 

Lytle v. Bird, 3 Jones, 222, and Credle v. Swi?tdeU, 63 N. 
C., 305, are founded upon the cases above referred to, hut in 
our opinion the principles of law are not correctly applied to 
the statement of facts. 



J AN UAEY TERM 187% 243 

For thc reasons above given we t h i n k  tlitit a purchaser of 
I m d  i i  not required, in order to gutlrd against "tic fraudulent 
represcntaiions of a vendor, to bave a survey mlzde, unless . . 
solac third pcr,.on is in p o ~ j ' s i o n  c1:~lrnlng title ; or there is 
some dispute about bo!~nd:wy, or :-a lo t!lc true location, or hc 
has received m u e  infornintion w11ic.h would  rc:a~on,zbly i~ ldnce  
him to siwpect fraud. The general cnstn:il of corirey ing land 
according to old dm% and wit1:ont il qurvey, i a  sufliciently es- 
tablished t u  be :.cnsorlably relied oi l  i i y  a ~ X I W " ! I ~ S W ,  a s t o  des- 
criptioil uf location and boundary. 

T11e 1~i::~tioil by s stlrcep is a inirttcr uf wi~nc:: and skill, 
n ~ l d  c o ~ i , j ) e t e ~ t  siirveyors :LK: ]lot easily obtained, i ind  an un- 
s1df11i s::Yre,vor i, a 3  apt  t3  ~lli..l,~:~,I :I- ia t o  pive corrcct 
inf'orruati~tu. 

Tllrj deruu:mx to the mswer must 1x1 ovrrrtalcd. and tile dc- 
fendant is entitled to have the contrac.L reacindcd, unless Isis 
IIonor i n  the Conrt below shdl ,  in the sxe-eise of his discre- 
tion allow the plaintiff to reply to tire :trisn.er, &v. C. C. I'., 
section 131. Let this bc ccrtifird. 
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J .  C ; .  TEWISCLI,, A 4 g n c e  vx. J. D. WALKER el ol. 

1, Where tllc c'ctcndauts in :dl action ol d e l ~ t  upou a promis?ory uotc, given i n  
1862, proposed to  prove that tbe cnn&lcratiou of thc ~ ~ o t e  was Confederate 
money, and that fact was sdmittetl b j  the plaintiff in tho action; held, that  
t ach  e ~ i d w c e  was immaterial. 

2. Uudcr the  orciiuauce of 1865, :iud the Bet of 166W67, a party t o  an action 
has n right to show that the consideration of the note sued on, was property, 
and the value of the p r ~ ~ p c r t y  ; and when inouey ?as borrowed. to  rebut the 
~ ~ r e e u m p t i o n  of thelaw, by proriug tbnt ~t was not to  be paid in Gmfedei-air 
r.t irwzcy, but in some trtllcr money or  a r t~c lc .  

:;. Evidtncc cau not IN: introduced i v  contradict or vary a 1% rilteu contract, 
except it1 the cases authorized by the Acts ot 1866-67. The general rule of 
cvideuce i.: relerencc t o  snch rolltracts !)ciyg still in force with the e s c c p t i o ~ ~ s  
stated. 

4 I n  an action w b ~ c h  was conmencud Lwlurc the C. C .  I?., a dct'tndsnt cauuot 
claim by way of set-ot'f or ret.oupcmw1, unliquidatcd damages :irising out of' an 
executory contract. 

Tlie i h l l o w i ~ ~ ~  is the statement made out by the presiding 
Judge. Case tried :it Person Court, Jca11 Term 1571. 

This wzts an action of debt, tried I d o r e  Tourgee. JL IC~~C,  
11pn a l)rowissory ~ ~ o t e ,  ~ n s d e  by the defendant Walker., to thc 
defendant Wadc, J u l y  %th, 1862, ant1 assipncd to the ])isin- 
tifi by the clcfendant Wade in IS(??. 

The defe11cl:mt plo:de;t. "General issue." b 'Yaylne~~t  arid set 
~ f f , "  "Tei~der. and refusal.'' and "Statutes sca1ing debts, ~olvablc 
in  Conibderatc cnrrcncy." 'Ule plaintid proved tile execn- 
tiori and assigt~~neat  oi" the rrutc ened on. and  admitted that 
the same was solvable in ( h f e d c r a t e  culmricy, and asked 
jtldg~rieut only i~c~o:ili~rg ttc~ the scale. 
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The  defendants oEered evidence tending to show that the 
note was given for money, previously borrowed by the defen- 
dant Wade, of the plaintiff; for which they had given liitn a 
note, which was surrendered to them upon tile assignment to  
him of the note now sued on. The defendants also proposed 
to prove the contract or unclerstanding between tile de- 
fendant Wade and the plaintiif nt the tirnc of their borrowing 
the money; that  the samc niigllt be repaid in Confederate 
money, and a t  the option of the borrower ; that tlle plaintiff 
had knowledge of the transadion between Wade and Walker, 
in pursuance of which this note was given, and that t l ~ c  same 
was in  eff'ect, a transaction betmeeu the Walkera and the 
plaintiff, and upon thc t e r m ,  as t l ~ c  loan made to the defend- 
ant  Wade by plaintif1. 

The  plaintiff objected, that it) this i'urlu of' tlctiou, this testi- 
mony could onlg be received to show that the  note was ~ o l v a -  
hle in  Confederate currency, which being already admitted, It 
was irrevelant and inadn~issible. Thc defendants claimed 
that  the evidence, if true, wo111d defeat the plaintiff's right to 
recover. 

The  Court Iield with the plaiut ii! :mcl the defendants ex- 
cepted. 

T h e  dcfendaats proposed to prove a tendtr. Plaintiffob- 
jected unless the lnoney was produwd in Court. Objection 
overruled and plaintiff cyepted.  

Under the instructions of the Court, the jury found for the 
ylaintiff according to tlic scale of Con t'ederatc, currency, witla" 
interest to the time of tendcr cstabiislicd, Marc11 15tE1, 1863, 
and judgtnent was cntcred accordingly. 

E b d e  for plaintitl: 
Graham for defendants. 

RODMAN, J. This action was brought urt a rwte in the fol- 
lowing form : 
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$3000.50. 
Borrowed of It. A. & W. H. Wade, thirty hundred dol- 

lars and fifty cents, which we promise to pay, with interest 
fiom the 10th inst., 

This, the 23d J oly, 1862. 
(Signed,) J .  D. & A. WALKER & CO. 

I t  was endorsed to the plaintiff in 1867. 
The defendants offered evidence tending to show, that the 

note was given for money previously borrowed by the Wades 
of the plaintiff, for which they had given hi111 a note, which 
was surrendered to them upon the assignment to hiat of the 
notc now sued on. 

The defendants also proposed to prove that tho contract or 
understanding between the defendants Wade, and the plaintifi; 
at the time of their borrowing the rnoney, mas, that the same 
might be paid in Confederate money at the bowower's option; 
that the plaintiff had knowledge of the transaction between 
the Wades and Walkers, iia pursuance of ~vllich this note was 
given, and that the same was in effect a transaction between 
the Walkers 2.11d. the plaintiff, and upon the same t e r m  as the 
loan made to the defendant Wade by the plaintiff. 

The plaintiff objected thslt in this form of action this testi- 
mony could only be received to show that the note was solva- 
able in Confederate money, which being aheady admitted, i t  
was irrelevant and inadmissable. The evidence was excluded 
by the Judge to which the defendant excepted. 

There  as a verdict for the plaintiff and judgment accord- 
ing to the scale for Confederate money applied at  the date of 
the note, (?is we suppose, it  not being distinctly stated,) with 
interest up to a tender made 15th March, 1863." 

The case as now presented differs materially in several res- 
pects from the case made in the same action when i t  was be- 
fore this Court in January, 1871. (65 N. C. 91.) I n  the ease as i t  
then was, there did not appear any allegation by the defendants 
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that at the time they borrowed the money there was an agreement 
between the parties, that defendants might pay the note in Con- 
federate money at  any time thereafter, at their option. Now, 
the defendants offer to prove that. I n  tlie case then before 
us, facts were stated which the Conrt held amounted to a waive; 
of the tender in March. Now, the jury find there was a valid 
tender in March. 

The evidence that affected the present plaintiff, with all the 
equities that existed against Wade, and evidence that the con- 
sideration of the note was Confederate money, was received on 
the former trial ; now, these are excluded, and we are called 
on to say, whether the evidence tendered by the defendant, 
was wholly immaterial and irrelevant, or o t l~erwi~e  inadmissi- 
ble. The exclnded evidence may be divided into three sorts, 
each requiring a differezt line of consideration. 

I. The evidence to put the plaintiff in tlie place of Wade, 
and to show that the defendants were entitled, as against the 
plaintiff, to all the defences which were :~vailable to them as 
against Wade. 

As to this we concur with the Judge below, that no evidence 
to that effect was necessary or material, considering what ap- 
peared in the plaintiffs declaration, that the note was endorsed 
to him long after i t  was due, and considering also that the 
identity of Wade and the plaintiff, f ~ r  the purposes of the 
action was not disputed, and that the defendants were not at- 
tempted to be restrictcd in their defence by any difference 
between them. What is expressly admitted, as fully as i t  is 
alleged, i t  is surely unnecessary and immaterial to prove. 

2. Evidence that the consideration of the note, was a loan in  
Confederate money. ~1;s a l s ~  was expressly admitted. W e  
propose to make some remarks on the effect of the varionv 
Acts ccncerning Confederate money contracts, but they will 
come in better, hereafter. 

3. W e  regret that the learned counsel for the defendants did 
not state with his usual clearness, or nt least, we failed clearlj 
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to comprehend in what wajr, and upon what principle of law 
he contended, that proof of the alleged agreement co-ternpora- 
ry  with the borrowing of the money, even when coupled with 
the tender and refusal in Narch, or afterwards, could have the 
effect either to defeat or reducc the plaintiff's claim. We may 
without impropriety supyo>e him to contcnd that i t  would have 
that effect in  one of three ways. 

1. That the tender had tlie efFect to vest i n  tlie plairttikFf'n 
;)roperty in the notes tendered. 

That view was so fully considered wlien tile case was be- 
fore us i n  1871, that we tilink i t  necessary only to refer to 
7,vbat mas than said, simply adding that both the Courts and 
the Legislature hare slways treated contracts, payable in 
Confederate notes, as payable i n  money, and not as contracts 
for the deliver? of specific articles. 

2. That the refusal to receive Cunfedcrate notes when ten- 
dered, was in breach of a binding though p r o 1  contract to 
that effect, and entitled the defendant to damages, which 
might be set off or recouperi; or else, entitled Iiim to have 
the  legislative scale applied :it some later period than the 
date of the note. 

It is unnecessary or premature to consider what might be 
the effect of the alleged agreement; if i t  had been incorporated 
in  the note, or even if it; bad been in writing. A preliminary 
question is, was p r o 1  ovide~icc admissible to provc it, and 
this question niust be considered, both upon general princi- 
ples, and as affected by the statutes of l665-'66 and 1866-'67, 
@on generalprinc@le". without reierring to text books for 
the general principle, that a wiitten contract cmnot  be varied 
hy parol, tlie ease of &'rnith,eni~an v. flmifh, 3 D. c% B. 89, may 
be cited as illustrating it tinder facts something like the pres- 
ent .  There the plaititifl'sued the defendant as endorser of a 
note. Defendant pleaded accord and satisfaction, and proved 
that a t  the time of the endorsement, i t  was agreed by parol be- 
tween him a2nd the plaintiff, that he shonld convey a certain 
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piece of land to the plaintiff in satisfaction of the endorsement, 
and that he had so conveyed, and tliat plaintiff had accepted 
the deed. The question was upon the admissibility of the ev- 
idcnce. Jndge Daniel delivered the opinion of the Court, and 
said in substance, that if the evidence had becn given to vary 
the written contract of endorselncnt, i t  would have been incom- 
petent ; but as its purllose and cffect mas merely to slrom that 
plaintiff had acccptcd the dced in satistaction, i t  was compe- 
tent. The case is like the present, except that the fact which 
made the evidence conlpetent there, is wanting here. 

The Judge certainly crrcd in llolding this part of the pro- 
p o s d  cvidence immaterial. If allowed, i t  would have rnate- 
rially altered t l ~ e  written contract, in this, tliat while the note 
professed on its face to bc payable iininediatcly, the alleged 
contract niade it  payable at any indefinite time, at the option 
of the illakcr. I f  afG:ctcd by such a contract, when could a 
holder sue ou i t  without being defmtcd ? ?We think the evi- 
dence was inadmissible on tlie general principle. 

As affected by tho ordinance of 1865, and the Acts of 18663 
and 1866-'67. 

Tile ordinauec enact;, t1::lt all cxecutory contracts solvable 
in  money, made between certain dates, s l d  be deen~cd to have 
l~cen lnade wit11 the ur~deratmdin,y tliat they mere solvable in 
money of the value of Conf'ec1cr;tte currency, according to a 
scale whicli the Legislatnre was required to furnish, suGject to 
evidence of difere~~t intent of' the yctrtics to the contract. 
The first scction of the Act of ISM, ch. 38,  is loose and u r ~ .  
grammatical, bnt it must be nnderstood to enact, that as to 
(:ontracts of tllc sort above mentione!, proof might Irc admit- 
ted of the considcration, and the jury should determine ite 
ralne in tlie present currency. Tliese acts, in connection with 
that of 1666-'G1, ch. 64, p. 62, being in p a r i  materia have 
been construed together, and the interpretation which this 
Court has put upon them, and the extent to which in our opin- 
ion, par01 evidence may be admitted to var.y the writ-ten con- 
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tract, is found in Robeson v. Rrowfz, 63 N. C., 544. These 
acts do allow parol evidence to vary the written contract: 

1. When the consideration of the promise to yay money 
was a sale uP property, to show the value of the property, 
thereby in that case, varying the contract as to the amount to 
be paid. 

2. When the consideration was either a sale of property or 
a loan of money, to show that payment was agreed to he made 
not in Confederate money, as was presumed, but in sonle other 
money or article. Bnt whenever i t  appears that the agree- 
ment accorded with the presumption, and payment of a loan 
of Confederate money was to be niade in that money. the Act 
of 1866-'67, ch. 64, p. 62, imperatively applies the scale at the 
date of the contract. I t  may be that i t  would have been more 
in accordancd with the intention to have applied the scale 
when the money became payable, bclt tile law is otherwise. 
E~win V. F. 2%/: C. 12. A?., 65 N. C., 79, differs from this case. 
There the whole contract was in parol. and the money was to 
be paid in advance, or whenever the creckito~ mould call for it. 
The plaintiff, i n  that case, was seeking to take advantage of 
his own neglect. W e  do not think that in any case,parol evi- 
dence has been received to prove that a note was payable a t  n 
time different frorrl that exprcssed on its face, or that the scale 
was to be applied at a time different from that fixed by the 
Act of 1866-'67. We think these acts do not take the evi- 
dence out of the general rule. 

The only way in which i t  may be supposed available with- 
out varying the written contract, is as a set off. We are not 
called on to, and do not gxpress any opinion, as to whether de- 
fendants could maintain a distinct action on the alleged agree- 
ment, either 'on legal or equitable grounds. The question be- 
fore us, is, whether damage for the breach of i t  can be ascer- 
tained and set off in the present action. And i t  must be re- 
membered, that the present action ie not governed by the Code 
of Civil Procedure, and that section 101 of that act, does not 
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apply to it. I f  it did, the question wonld be different. But 
the present action is governed by the old practice, and nothing 
can be a set off or defence in it, which was not so in an action 
at  lam before the Code. (Teague v. James, 63 N: 6!, 91. 
Valentine v. Holloman, Ib id  476.) With this in mind, we refer 
to the case of I;indmy v. King, 1 h e . ,  401, as an authority that 
the agreement here alleged, even if in writing wonld not have 
availed the defendants as a set off. There the action was 
brought. on a covenant by defendant to deliver to plaintiff cer- 
tain specific articles. The defendant offered to prove that at 
the time he executed the covenant sued on, the plaintiff execn- 
ted a covenant to deliver to him other specific articles, which 
covenant the plaintiff had broken to his damage, and that the 
one covenant was t l ~ e  consideration for the other, and claimed 
to have in some way, the benefit of his clairn for damages 
against the plaintiff, in rednetion of the plaintiff's claim for 
damages against him. Gastan, J., takes up successively every 
ground upon which i t  was contended that he could be entitled 
to such reduction, and decides against then1 all. 

We coacur with the Judge below, that a part of the evi- 
dence offered was immaterial, and we think that the other 
part was incompetent. 

The exceptions of the defendant are not sustained. and the 
judgment below is aErmed. 
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R. 11, BATTLE, Receiver, k c .  us. S. W. DAVIS. 

1. A Court of Equity has the power to appoint a receiver for the purpose of se- 
curing and protecting property which is the subject of litigation. He is an of- 
flcer of the Court and his possession of the property is the posscwion of the 
Court. Hc holds such property as a custodian, until the rightful claimant ir 
ascertained by the Court, and thcn for such claimant. 

2. A receiver cannot comuleucc any action i7r the rccovery of property mithout 
an order of the Court and whensuch ordcr is made, the action must be brought 
in the name of the legnl owner, and he will be compeiled to allow the use rl 
his name upon being properly indemnified out  of tile estatc and effects undcr 
the control of the Court. 

8. The power ol  a receivcr to briug nn action is rqp ln ted  by the rules of a 
Court of Chancery. An ordcr to  sue in his own name cannot be giveu by our 
Courts, and the United States Courts canuot confcr upon him greater powers 
or  privileges as a suitor in the ntr te Courts. 

This was a civiliaction tried at, a Special Term, Jan., 1872, 
of Wakc Superior Conrt, before Watts, Judge. 

The complaint alleges: That the North Carolina Mutual 
Life Insurance Company was n corporation created, organized 
and existing under the laws of North Carolina. 

That the defendant Davis, made his promissory note to said 
corporation, by which he promised to pay the snm of $460.80, 
in the currency of'the United States. 

That in a certain suit, i;l the Circuit Conrt of the United 
States, for the District of North Carolina, in which Banson1 
and others were complainants and the R. 0. M. L. I. Co. were 
defendants, a certain decree was made, and among other things 
is the following, viz : "It is therefore ordered, adjudged and 
decreed, that R. H. Battle, Sr., be appointed receiver of the 
assets of the North Carolina Mutual Life Insurance Company, 
and that upon his executing bond, &c., &c., the assets o f  the 
said Cornpany shall be placed in his possession, and he shall 
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proceed to collect the cltoses .in action which may come to his 
hands, and for sac11 purposes he is authorized to commence 
and prosecute suits in the Courts of the State of North Caro- 
lina." The complaint further alleges that the plaintiff com- 
plied with the orders of the Ccnrt, gave bond, &c., and that a~ 
sue11 receirer he is rested with, and possessed, of and entitled 
to t l ~ e  prornisory note made by the defendant as aforesaid. 
Ileniands j u d p e n t ,  c!c. 

To this the defendant demurred : 
I. That complaint does not stxtc lath sutticient lo constitnte 

:t cause of action. 
11. That the plaintiff. wcording to the facts statcd in his 

c+ornplaint, lias a o  right to Irring this :tcation in this Court. 
Upon argnr~~ent  the clernnrrer was sustaind arid the snit 

dismissed. 
Plaintiff appealed to thc S i ~ ! ) i . g s ~ t ~  Court. 

Fozule & Badger a n d  K ~ M P  ck: *\S,n-v, for t l ~ c  p1:tintiE filed 
the following brief: 

Can a recciver appointed under ;2 decrce in  the Circuit Court 
t,f the United State?, to collect tlw assets of a corporation for 
its creditors, sue in his own name in  our Courts ? 

I. The decrie of' the Circuit Court rnust vest the title, 
IqaZ or equitable, in the receiver, and since the distinction be- 
tween the Courts uf TAW and Eqr~itj- was nholisllcd, it can 
make no difference. 

Tlie assigwx ot :m ;iccoiit~t or ;I Iron 1 ?jot tzqotin7,le, now 
sues in his own name. 

Here the remi ver c lone (*:31i rraeive and eive receipt< for the 
agents. 

11. A rcw~iver appointed in the Cou13ts of another State, may 
,quc ;!I l ~ i s  o\xw nauie i n  Xew York. C>r.hiea' Code, yp. 120 
urtd.436. I&mk v. ,SF. John, 29 Uarh. 585. I f i ~ y t  v. Yltosnp 
son, 1 <v( ' A l e ? ?  390. Por ter  v. Wil'inzs, 5 Selde?~ 142. 
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I. Thr: plaintiff Is a recciver irplminted under tile old cq~t i ty  
systcm, m-liieh obtained before the adoption of C. C. P. 

He is not the the real party in ir~terest referred to i n  set:. 
52, C. C .  P., nor is he  thc trustee oi' :in express trust nnder see. 
5.7, 6. C. P. 

N o r  rnnst he Ire c o n t h ~ ~ ~ ~ t i ~ . i i  i t t i  I w c i ~  era r~n(ler sevtions 
915 slid 270, C. (2. P. 

r 7 111c decree of the Court of Equity is not all a a s i p r n e ~ ~ t ,  [lor 
does it contain nn ordcr for assignment of the note sued oh by 
the p1ni:ktitT. If'tlie clt1m:e (41' ~ I I P  T7nited State; Circntt Court 
eonW :rssiyn th iq  bond wi th  t he  sight of' act;rm on it, i v i t h u ~ t  
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oflicer, and it they hi1 or refi~se to obey such order they may 
be procekded against by process of contempt. 

I f  the property in controversy is in tlie possession of a third 
person who claims the right of possession, the plaintiff may 
make liirn a partg to the suit and tlirrs render him subject to 
an order of tlie Conrt in regard to delivering stlcll property to 
the receiver. Par7;er v. l'rowrzi?~g, 8 Paige; 388. 

The order appointing a receiver and giving him possession 
does not in any manner affect thi! title of the property but hc 
holds i t  as a Inere castodian anti1 the riglitfnl claimant is as- 
certained by the Court, and then lie holds for snch claimant. 
4 Nary2 B., SO; 3 J faqZ ,  Ch., "SO. 

A receiver cannot cornnience a ~ ~ y  21-tion f;)r the rcc.L\-cry ot 
ontet:uiding property I\-ithont an  order of t1:e Court and when 
such order is made the action muat be bro~igllt i n  the name of 
the legal owner and he will be corn polled to allow tllc nse of 
his name upon being properly indemnified out of the estate 
and eilect*, nndcr thc control of the ('uurt. 3 Ddn'l Ch. Pr . ,  
1977, 1901. 

The practice of the Conrt of Cl~auccry i n  England on this 
subject, is we:! settled by ~ n a r ~ y  aiitliorities. has long been the 
course arid practice of our conrts, and has not lwen ~naterially 
changed by the Code. 

0 n r  attention l q s  been called to t l ~ c  practice in New Yorli, 
in matter.; of this kind, and we find npon investig:hoi~ that 
thq common law powers of receivers have been g~ea t l y  en- 
larged b p  Statute, 2nd they may bring a n  action in their awn 
name for tlre recovery of property Tvliid~ they hare  been di- 
rected by an order of the Court to reducc into possession. 
Dan'l (yh. PI.., 1088, note2. 2 Paige, 452. 3- Paigc, 324. h 
TIY and hhi. Pr., 160. k>r/:ies (!ode, 132. 

The case of Jliogt v. Thompon, I Selden, 320, comlnented 
itpon by plaintiff's counsel does not sustain their position. The 
plaintif? in that case, mas the assignee of a receiver appointed 
I?? a Conrt of Clianc=ery i l l  New Jersey, rinder ;i Statute oi 
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that State expressly authorizing such Court in certain cases to 
appoint receivers, " with full power and autliority to demand, 
sue for, collect and recover, k c . ,  and sell, convey and assign 
all the said real and personal estate, Bc" 

The power of a receiver in this State to b r i q  an action, icj 
regulated by the rules in :I Court of Chancery, and if the 
order under whicll this plaintiff has acted, I d  been made by 
one of oiir Courts, he could not  maintain illis :iction ; and cer- 
tainly :in order mada Ly t11e U. S. CircnEt Court cannot confer 
greater powers and privileges rrpon a suiiur in our Court$. 
I t  is therefore unnecessary for 11:: to  evnsider the question of' 
eolnity between the State ~ n t d  b'rt1cr:ll C o ~ ~ r t s ,  which r v a i  

nrged o:i tho  argmnenl. 
\Ye take I ~ l c a ~ ~ t r a ,  Lon-c\-cl, i :~ ~ a y i n ~ ~ ,  t l r i ~ l  i!porl :dl iwolwr 

( ccasions slleli comity mill I),: axtel~decl, :w in acco:d:tnce wit'ir 
judicial usage, a:iJ tiis I:Ew; uf tlw Inn t l .  TV.2 co!jcur in the. 

of 11;s T ~ ~ J : E o I - ,  211d t l :~?  j ~ ~ d ~ : r n ~ n t  r r l l t - l  11c :~fi ir~ned.  
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i. Where a notc was given ia 1863, payable two years after date, and to &paid 
''sn tke currext funds ofthe country when due," IIdd that the Act of 1865-'67. 

which raiscs the presumption that  all contracts to pay money, made during 
the war, were intendec! to be payable in Confederate money, cannot apply 
where thc writing itself shows a direrent inteot. When the contract is to  pay 
so many cioilcvs, ~vidznce may be receiwd to  how that the real agreement 
sns to pay in botne ofher rnouey thaq Confe?ewte currency. 

d. The roere fact th3c theie ib a pcti.~lilount title outsto~~diog,  O I  a c1:r;ni ;-at 1p 
against the tenmt  by tilo true owner, will not authorize him to dispute the titie 
of his landloid. He must have been compelled to make somc payment totkc 
true ow cer, to  avoid an eviction, and such payment is reaardrd a3 a paymeur 
to the lnndlord, and to be deducted from the rent. 

1.2 If ttuote be given for the ieaee of a tract of land, sud it appears that the put 
pose ot the  lease wan to r a i ~ e  food for laborers employed to  make iron far the  
Confederate Government ; Ddd,  that such a note is uot illegal and void o l  
rhat account; the Court6 cannot take into consideration such indirect and re- 
IIIOTL' conscquence8. 

5 .  Where in an &ion upon such note, one of the plaiiltids is iutioclnced as a 
w?:ne6s, and it is proposed t o  ask him whether he did not know the purpose 
of the lease ; Beld, that such question is immaterial, as  i t  could make no dif- 
f e w w e  whether the plaintiffs knew, or  did nc t  know the purpose of the 
leatc. 

&obesot~ v. &6(romt, 85 N. C'. 654. lloward v. B a t t y ,  03 .i\? G. 5.59. liiuiard s. 
Noore, 65 N. C., 540. McKesson v. Me&enhalZ, 64 N. C., 50.2. Martin v. Mc- 
Millan, 03 N. C'. 486. I'hiUips V. Xpoker, .Phil. Eq. 193, cited and approved. 

Civil wtiou tried before Mitchell, Judge, at Spring Term 
1871 ot Burke Superior Court. 
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The following is a siatcn1ct.t of the caw made out by the 
presiding Judge : 

'( This was a civil actioii on a bond, rnade 14th No\ ember, 
1863, payable two years after date, in the current f 'u~ds cf the  
country when due." The considerntion of said bond, was thc 

I 
lease of a tract of land belongirlg to  the lieirs : ~ t  1 ~ 1 ~  of J S. 
C. McDowcll, dec'd. 

Defendants admitted the esecntion of the hond, l ~ n t  relied 
'lr fLESiVC!r, on several defences set forth i n  tlac,' 

1. That l)laintiifs could only rccurer. i f  a t  all, the :1ctrr~1 

2. That plaintif% could recovcr, if at ail, wlp tljc v:ilne ui' 

the ~iotninal nruonnt of tlie h n ( l  :it tho titllc c l ~  j;b cxec~itiot~, 
and that wa3 the  underatantiinii. of tho  p r t i c i  :it i h ~  titilt- ;.I 
its cxecutic~n. 

:3. Thc ccnsicleratio~~ of'tlra bond 1% :P; i l lqa i ,  the land  Ilarlng 
been leased to the defendant.;, h r  the ~ m r l ~ c ~ s e  of raising and 
furnisl~i~ti. supplics for detailed la!)orera c~t~ploycd by dcferl- 
dants in manufacturing iron for t!ic CorifeLler,zte Governlnent, 
llnder a contract with said Governtrlent, wllicll f a ~ t  vim well- 
lcriovin to plaintiffs when tlie land W:L$ leased. 

4. Plaintif5 represented at the tinio of e\ret:~~tirtx tfie boid, 
that b!ley had full right to lease, clai~nillg iander tl 1c:m from 
ZIon. Charles Manlj- who was gunrdiau of the minor heirs of 
,J. S. C. hlcDowei!.. Wliercas, in  fbct there n at: n o  rightful 
guardian at the time, and Xra. McDowell I r t ~ ?  bitice the espi- 
ration of the lease been appointed gnardian of '  ;laid heirs. 

5. That Mrs. McDov~cll, guardian, is entitled to tile rents 
a i ~ d  profits for the term of the dclriiec to tlie dcfel~dants, and 
has bronght snit against clefendant Carter, who was the actual 
occupant, or tenant during said term, and :IS a defendant sets 
np this as a counter-clai tn. 

Plaintiffs reply, denying the firsb and second allegations of 
answer. To the third they repliy, t l ~ a t  the :~cceptancc of rent 
by the guardin11 of McDowell'a heir,;, ratified the loan. Tn 
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the fourth, plaintit% reply, they indemnified the owners of the 
Iand, by satisfaction to the guardian, Mrs. McDowell, who 
entered a formal .~*etraait to the snit commenced against defen- 
dant Carter, as occupant and tenant of the land. They de- 
ny the coasideiation as allegec! in paragraph 3, and espe- 
cially that plaintiff had any knowledge of the purpose for 
which the land was 1zaaeJ. 'I'hey admit that they pur- 
ported to len$e, by virtue of a lease, under Governor Xanlg. 

Det'cndauts prupsed to exairlint: testiinony to prove the value 
of the rents during the lense, for which thc bond was given. 

The testimony was excluded by the Court jrrevelant. 
The defendants called Wm. F. Nckiesson, one of' the plaintiffs, 
and asked him if he knew the purpose i;;r which the lands 
were leased by the defendants, and if they were to raise 
supplies for detailed laborers, B c .  Zic answered, No. They 
further asked him, if they did not tell him so a t  the time '! 
Witness answered that he did not recollect that they told him 
so a t  the time the bond was given. 

The defendant then proposed to prove the declarations of' 
of the witncss, '.That they had told liitn SO." 

The cluestion m a  disallowed m~cl ruled out. 
It wts i i l  o~iclet~c*c. iil:it Xrs. 1fcDowcll wad r ~ o t  appointed 

guardian until t11c j m i '  1866, i i : ~ d  after the expiration of t he  
Term. She acccpted rents fro111 tkc plnintiffs once during the 
term and before her appointment as gnardian antl a second time 
after the termination of the lease antl after she had been ap. 
pointed. It was also i n  evidence that Nrs. JfcDowell had en- 
tered a ~etr&zt in her suit against Carter for the rents of the 
Iand, and i t  was admitted that this would discharge him, 

The Court instructed the jnry that if they wure satisfied of 
the trnth of the evidence in the case, the plain tiffs woidd be en ti- 
tled to their verdict for the fall amount of the note in lawful 
currency. Defendants excepted : 

1. To  the ruling out by the Court of the evidence by which 
defendants proposec! to contradict MclLesson, called as a wit- 
ness by themselves. 
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2. Rejection of evidence offered to prove thevalue of the rents 
and profits during the term of the lease, in order to reduce the 
amount of the recovery. 

3. Because the Court rejected the application of the legis- 
lative scale for that purpose. 

There was a verdict for tlie whole amount of the note. 
Judgment accordingly, from which the defendants appealed. 

Zfollc and Busbee c% Busbee for plaintiffs. 
Ratchelo?. and B?*agg & Strong for defendants. 

RODMAK, J. On the 14th ot Noven~ber, 1863, the defend- 
ante who were partners undcr the name of Jones, Mendenhall 
& Carter, rented of the plaintiff's certain lauds for two years 
from that day, a11d to secure the writs made to plaintiffs two 
promissory notes, the first payable at one, and the second at  two 
years from date. The first was paid on or after maturity 
in Confederate money. The second is now med on and is in 
the following words : 

$4000. 
Two Fears aiter datc we prornise to pay W. I?. McKesson 

and Hunt fbur thousand dollars for that portion of the MC- 
Dowel1 land me have rented, thc same to be paid in  the cur- 
rent fun& of the cotcnhj when due. 

This 14th November, 1863. 
(Signed,) JONES, MENDENHALL &- CARTER. 

The defendants make several defences, and i t  will be most 
convenient to state and consider each separately : 

1. T11e.y say that a t  the making of the note it, was agreed 
that it should be paid in Confederate money. Even if such 
evidence could be admitted, there does not seem to have been 
any, but that the first note was so paid. b u t  srtch payment 
was consistent with its terms, and has no tendency to show 
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tbat this note is to be paid otherwise than according to it5 
terms. The Act of 1866-'67, which'presumes that all contracta 
to pay money made during the war, were intended to be 
payable in Confederate nloney, cannot apply where the 
writing itself shows a different intent. Where the contract 
was to pay so many dollars, and the presumption consequently 
applied, 8everal recent cases have held that evidence might be 
received to show that the real agreement was to pay in some 
other money than Confederate. Robeson v. Brown, 63 N. 0. 
554. 

But where the contract on its face declaresin what currency 
i t  shall be paid, we think in no case has par01 evidence been 
received to show that i t  was payable in some other. The Act 
of 1666-'67 does not have the effect of making such evidence 
competent. I n  Howard v. Beatty, 63 N. C. 539, the action 
was upon a note dated 3d of April, 1865, payahle twelve 
months after date iu '' current money." There was evidence 
tending to show that i t  was understood by the parties, that the 
note was to be paid in .specie or some eqnivalent currency, and 
not in Confederate money. The Court say, tho Judge should 
haveleft i t  to the jury, to find what was the agreernentin that 
respect, and if they found that specie or some currency that 
should be valuable was intended, the plaintiff should recover 
the amount of the note payable in present legal currency. 
Here the note itself states what in that case the jury was to 
find. 

The case of RiZliard v. Xoore, 65 N. C'., 540, is still more 
nearly in point, and must govern our decision. There the 
note was given 20th July, 1864, and payable Jannary lst, 
1866, '' in current f m d ~  at the time the note falls due." I t  
was held that the plaintiff was entitled to recover the sum ex- 
pressed on the face of the note, payable as other judgmenta 
are in legal tender. 

2. Defendants further say, that plaintiffs by their demise 
impliedly undertook that defendants should quietly hold 
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the demised premises during the t e rn~  ; but that in fact plain- 
tiffs had no right to let the land ; and that since the expiration 
of the term, the guardian of the McDowell heirs, who were 
the true owners, has sued the defendants for their use and oc- 
cupation during the term, which t h y  mag be compelled to 

I pay. ~ W e  are not called on to  decide whether a recovery in an ac- 
tion of this sort aft@/% tAe cz~imtion of the twnz which the ten- 

1 ant had enjoyed. would ha considered an eviction by title 
paratnount, so as to furnish a dcfense or counter-claim to an ac- 
tion fi)r the rent. We have found no authority on the ques- 
tion, and i t  was riot decided by us in BcKesson v. Xenden- 
hall, 64 N. C. 502. All we did in that case was to permit the 
M~dcDomell heirs to come in r:s parties, so that the question 
could he raised. We are inclirled to think tl:nt pajment of a 
recovery of the sort mentioned would be ,a good ddense. 

Tlie pIaintiffs however reply, that although they had at  the 
time of the lease no right to nialrc it, yet the guardian of the 
infant owners, has since that time mtified thc lease by accept- 
ing payincrits iron1 them in satisfiwtion, and entered a relrncit 
in the suit she Iiad brought against Carter, who was the on:y 
one of the defendants whom she had ever sued. 

We think this reply safficicnt to defeat tbe defense relied on. 
The mere f'act that there is n yaramonnt title outstanding, 
or a claim set up:against the tcnant by the true owner, ~vilP 
not authorize him to dispute the title of his landlord. We 
must have been compelled to make m n e  p:iy:nents to the 
true owner to avoid an eviction, and then he is considered to 
have made the payments by the consent of the landlord, and 
they are regarded as payrnents to the landlord upon the rent, 
and consequently to be deducted from it. Xmitlt Land. and 
Tenant, 129 and note on page 170 Am. edition citing Graham 
v. Ailso& 3 Exch. 186, and Jones v. .&&or&, Ib. '742. 

3. Defendants further say, that the contract ~ u e d  on was 
illegal and void ; for that they (the defendants,) had contraet- 
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ed with the Confederate government to furn~sh i t  with iron for 
military purposes; and that many of the laborers employed 
by them, were detailed for their service by the said govern- 
ment; and that the land was rented by the defendants for 
the purpose of raising food for the laborers so employed ; all 
of which the plsintifls well knew. 

The farthest this Court has ever gone in holding a contract 
illegal as being in aid of the rebellion, was in Martin v. Xo- 
Millan, 63 N. C. 486. There the plaintiff sold to the defen- 
fendant, who was an agent for the Oonfederate government 
to buy mules, certain mules, and took his notc for the price. 
The action was on the note, and the contract was held illegal. 
In the present ease the aid given to the rebellion was much 
more indirect; i t  was at best two steps hrther off. I t  was not 
a sale of military rnaterial, nor even a sale of provisions to la- 
borers engaged in making such rnaterial, but a lease of land 
upon which provisions might be raised, which might be applied 
to feed laborers engaged in an unlawful occupation. 

It is well known that during the late war every cultivated 
field in the South was made to pay its tithe to the support of 
the Confederate army. Were all leases of fields, therefore, 
illegal ? 

Thiu Court said in 1U/LilZips v. Hooker, Phil. Eq. 193. that 
the mere fact that a certain act tended indirectly to aid the 
rebellion, would not, if it were done in  the ordinary course of 
business, vitiate it ; and on that principle it sustained contracts 
of which Confedernte money was the consideration. 

I t  is possible to foresee and calculate the direct consequen- 
ces of an act. I f  we attempt to follow it out into its indi- 
rect and more remote consequences, our reasoning becomes 
soon uncertain, and after a few steps altoaether unsatisftictory, b 
When we confine ourselves to direct consequences, we feel 
that we are treading on tolerably firm ground ; but if we go 
farther, there is no telling into what cttlculations of remote 
and merely possible consequences we may not be compelled 
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to plunge. This case affords an instance of how uncertain 
are all calculations on remote consequences, for if the plain- 
tiffs intended that the crops made on the rented land, should 
feed laborers engaged in making iron for the Confederate 
Government, in point of fact they did not so go, for before 
the crops were raised that Governwent had ceased to exist. 

4. Defendants introduced the plaintiff NcIiesson as a wit- 
ness, and asked him if he did not know the purpose for which 
the land was rented, ~ n d  that such purpose was to raise sup- 
plies for their detailed laborers. H c  said he did not. H e  
was then asked if defendants did not tell him so?  H e  said 
he did not recollect it. Defendants then proposed to prove by 
other witnesses the declaration of McKesson, that defendants 
had told him so. This evidence being objected to, was exclu- 
ded by the Judge, and defendants excepted. In tllo view we 
have taken of this case, the evidence was irrelevant, as i t  
made no difference whether the plaintiffs knew of the purpose 
for which the land was rented or not. It v a s  therefore prop- 
erly excluded. 

5. Evidence of the value of the occupation was properly 
rejected fur the reasons I le~tofore given. 

Therc is no error in the p)rocfedings. 

I'EE GURIAM. Judgment affirmed. 
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1. A Court of Equity will never decree a foreclosure of a mortgage until the 
period limited for payment has expired. I t  cannot shorten the time given, by 
express covenant and agreement between the parties, as that would beto alter 
the nature of the contract to  the injury of the party affected. 

a. When a mortgage is executed, and it is stipulated that if the mortgagor 
"shall well and t r u l ~  pay and discharge said debts according to  agree-ment- 
the one third part in three yeare, one third in fonr yews, and the remainder in 
flve years from date, then the said deed to  be void;" Held, that said mortgage 
bannot be foreclosed until the last period mentioned, via : five years. 

3. If  the said deed had stipulated that the estate should bc forfeited on the fail- 
.are to pay the specifled instalments of debts, then on said failure thc mort- 
gagee could have called for his money or proceeded to foreclose. 

4. Where a bill to foreclose a mortgage is filed againstseveral defendants, some 
of whcm claim a portion of the lands described in the pleading, under a prior 
mortgage and they do not ask that the same be sold, Eeld, that i t  is error to 
decree that said mortgaged premises he sold for the benefit of the said defen- 
dants. 

This was a civil action tried before Mitchell, Judge, at  Fall 
Term, 1871, of Burke Superior Court. 

One of the defendants, William F. McEesson, executed a 
mortgage to plaintiffd,testator, for several tracts of land lying 
in Burke and the adjacent counties, and a house and lot in the 
town of Morganton, t6 secure certain debts mentioned in the 
said mortgage. 

The condition of the mortgage is as follows ; vie: 'Wow, if 
the said Wrn. F. McKesson shall well and truly pay and dis- 
charge said several debts according to the agreement now 
made-the ono-third part thereof in three years, one-third part 
in fonr years, and the remainder in five years from this date, 
then this deed to be void and a t  an end, otherwise to remain 
in full force and virtue." (' I t  is nnderstood that if the said 
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McKesson chooses to pay a part of said debts, a t  any time, i t  
will be received." Said mortgage deed is dated February 5th, 
1867. Registered Febrnary 6th, 1861. 

The summons in this case mere issued February loth, 1811. 
Service was accepted by some of the defendants in February, 
1871, and process executed on the others shortly thereafter. 

There was a prior mortgage of some of the lands included 
in the mortgage to plaintiff, made to the defendants Woodfin, 
C. F. McKesson and Annie F. McKesson, since married to 
defendant Rusbee. There was a reference to a oomniissioner 
to state an account. A report was made and confirmed by 
the Court. 

The case was heard at the last term of Burke Superior 
Court, upon the complaint, answers, exhibits, plea and report 
of cotr~rnissione~. His Honor rendered judgment that the lands 
included in plaintiffs' mortgage be sold upon certain terms 
mentioned in the said judgment, and also that the house and 
lot in the town of Morganton, and tract of land included in 
the prior mortgage to the defendants, above named, be sold 
and proceeds applied to the payment of their debt. 

From this judgment and order of tho Court the defendants 
appealed. 

Battle & Sons for plaintiff. 
Awnylield, Folk and Busbee 65 B u s h e  for defend ants. 

DICIK, J. The mortgage executed by thedefendant, William 
F. McKesson to Jacob Harshaw, 6xes tho time of p a p e n t  of 
the debts secured, at  three, four and 6ve years in equal instal- 
ments. 

This action was commenced before the time of redemption 
had expired, and one of the questions presented for our de- 
cision, ie, whether this action can be maintained ? 

A Court of Equity will never decreo a, foreclosure until the 
period limited for payment of the money be pmsed, and the 
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estate in consequence thereof forfeited to the mortgagee, for i t  
cannot shorten the time given by express covenant and agree 
ment between the parties, as that would be to alter the nature 
of the contract to the injury of the party affected. 3 PoweU 
on dlort, 965. 

I f  this mortgage had expressly stipulated that the estate 
should be forfeited on the failure to pay the specified instal- 
ments of the debts, then on said failure the mortagee might 
have called for his money, or proceeded immediately to fore- 
close. 2 Eden, 197. The time of payment being delayed was 
evidently the indocenlent which caused the mortgagor to enter 
into the contract, and the security thus furnished, was satis- 
factory to the mortgagee. The fact that the mortgagee did 
not commence his proceedings to foreclose upon the failure of 
the first payment shows that he ~iuderstood the agreement, as 
is insisted upon by the defendants. 

I f  the agreement of the parties mas, that the estate should 
be forfeited upon failure of the first payment, jt could easily 
have been inserted in the contract. 

The plaintifis, if they had seen proper, might have proceed. 
ed in an action at law, to recover the instalments as they be- 
came due, but they could not proceed to have a foreclosure 
until the day of redemption was passed, and the decree of his 
Honor in this respect is erroneous. 

That part of the decree which directs a sale of the land 
mentioned in the first mortgage to the defendants, Charles I?. 
McKesson and  other^, cannot be sustained, The first mort- 
gagees have not requested a sale, and the plaintiffs have not 
offerred to redeem tho first mortgage. The testator of the 
plaintiff, by express agreement, debarred himself of the right 
to foredose his mortgage for five years, and during that period 
the plaintiffs have no right to redeetn the first mortgage, for in 
an action to redeem the prior mortgage, they would have to 
ask for, and be entitled to, adecree of foreclosure against; the 
mortgagor. Ceote on Xort., 438. 
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The first mortgagees may at  any time, and without judicial 
proceedings, accept payment of their debts from the second 
mortgagees, even without the concurrence of the mortgagor- 
and thie will redeem the prim mortgage. I6id, 517. 

As this action was commenced before the plaintiffs mere 
entitled to foreclose the niorigage-the proceedings Innst be 
dismissed. 

Jncigrnen t reversed. 

1, 11 a creditor cr:tcrs in to  any valid coriimct ~ . v i t h  a principal dcbior,  wi thout  
t h e  assent of t he  surety, bp  which the  rights o r  1iab;litie.j of the  Yurety a re  in- 
juriously aifected, such cvntracl .discharges t h e  surety. :Mere delay on the 
par t  of t h e  creditor t o  6116 for o r  collect t h s  debt,  o r  even his  refuse1 to do  so, 
when requested by his sn-ety, o r  bis cxpress promise of i n d e f i ~ i t e  induj- 
gence, docs not  discharge t h e  surety. 

1. When a creditor hf ld  a note  given i n  1859, nntl t,he principal debtor  propos- 
ed to p n 3  the semc in ConTeder:ltemoney in 1863, which the  creditor declined 
t o  rr c ~ i v e ,  but  made a!] dqrecmeut t.hnt, i f  t hc  debtor  would postpone t h e  pap- 
rrient, interest should cease " f rom t i ~ t  t imc unt i l  a demend ;" ZcZd, tthat such 
an screement  d id  not  nmount  t o  forbearance for any defiuiteor specified time, 
nor increase the  risk of tile surety in any way, and cou ldno t  therefore discharge 
him from liability. It would scern that  i f  t h e  ngreemcnt had been to forbear 
unt i l  the  end of  t he  %:w, i t  would h a w  b e m  ~cudutn p n c l w ~ ,  R ~ I I  therefbre not  
binding. 

Thie was a civil sc,.\,11 on a note for $372, dated May 6th, 
1859, tried before Mitchell, Judge, at F:11! Term 1871, Ca- 
tawba Superior Court. 

The  cxecation of the note was admitted. The defendants 
introduced testimony to show that the 1)rincipal in  the note 
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proposed to pay the same in Confederate money in 1863, which 
the plaintiff declined to receive, but agreed with him, that if 
he would postpone the payment, he (plaintiff) wonld release 
him from interest from that time on, and that the propesition 
was agreed to. 

Plaintiff introduced testimony to show that the agreement 
was different, viz : that he was to release the interest from the 
28th of July, 1863, until the end of the war. 

I t  was submitted to a jury to ascertain the facts ; the jury 
found that the "agreement began on the 28th of July, 1863, 
and ended on demand of the plaintiff, 28th of Sept. 1868." 

The defendant Cochran, "who was a surety," insisted that 
the agreement between between the plaintiff and the principal 
debtor withont his knowledge or consent, discharged h im 
(Cochrnn) from payment of the debt. 

His Honor held otherwise, and rendered judgment against 
all the defendants for the principal and interest of the note, 
excluding the interest between the 2Stl1 of July, 1863, and the 
28th of Gept., 1868. 

Ruled for a new trial; rule discharged. The defendant 
Cochrsn appeals from the judgment of the Court. 

dchenck. and F. 12 Bailey, for plaintiff. 
Rynum and J. L. NcCorkle,for defendant. 

KEADE, r l .  I t  is well settled, that if the creditor enters into 
any valid contract with the principal debtor, without the 
assent of the surety, by which the rights or liabilities of the 
surety are injuriously affected, such contract discharges the 
surety. A familiar instance of this is, where a creditor binds 
himself not to sue for, or collect the debt for a given time ; 
and thereby puts i t  out of the power of the surety to pap tho 
debt, and sue the principal debtor. 

It is equally ,well settled, that mere delay on the part of the 
creditor to sue for or collect the debt, os eyea his refwd to do 
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bo when requested by thc burety, or his exlwess promise of i u -  
definite indulgence, does not discharge the surety ; because 
tlie creditor is not obliged to be active, and becaupe i t  is the 
dnty of the snreiy to see that the principal debtor pays, or 
else to pay the debt Iiirnsell: P@kin v. Bond, 5 It-P. Eq., 91 
JIou~ertu:~ v, Xprccgue, 64 N. 6'. ., 451, 

I t  remains to be wen 1 1 0 ~  t h e ~ e  prineip!e- s ; k t  11~: caoa 
before us. 

The plaintitf states tho caw irrurc strvngly for the defendant 
than the defendant clops for liirnsell'; and the defendar~t ~tatev 
i t  IZIOI'C strongly for the plaintiff than thc plsintii:' does t o r  
iiim~eii, which is noticeable liberality. 

The jnry found not exactly 3s a l l eg t l  !)y tither. 
'F11e phintifi' ~il!egclI that the ~wi~,cip:ti debtor  EL:^ 0~1eicJ 

to pzy the debt in Contedcr:~k 'Treasury notes, which were 
deprecintcd, and which he, the pbain'tifl, did not mieh to falrt: ; 
2nd he agreed, that if thedebtor would postpone the  p y m e n t .  
iie troyld not charqe arip inter.o;t " from t l ~ z ~ t  time rlxitil tilt 
cod oi the war." 

Tile defendant alleged the bttrne agreolrrcut, exeepz tltal ac- 

cording to his ahgation, no inte~~cst  W R i  to !IC ch:~rged '. from 
that time on." The difference is, that the plaintif; alleged 
that he was not to charge interest until the war was ended, 
and then he might charge interest ; whereas, tho defenrlar t 
alIcged that he was uot to pap :ilry mure interest st all. 

If the agreement liad been$w%alleged by *plaintiff. t h t  h c  
was not to charge interest until the end of the war, and the 
agreemeut had been supported {by a sufficient consideration, 
it might possibly be constrned to mean, forbearance cf the debt 
until the end of tlie war. And if so, the plaintifl could not 
have collected the debt of the principal debtor until the cnd 
of the war, nor could he .have received i t  of t h  surety, and 
allowed the surety to sue the principal debtor, which wouid 
have es~entially increased the risk of the suret ,~,  arid v-oidd 
have discharged him. 
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If the agreement had been as alleged by the defendant, that 
interest was to cease "frum that time on," without fixing any 
time, i t  left the plaintiff free to put an end to the agreement a t  
any titne; to collect the debt; and so i t  left the surety free to  
pay the debt a t  any tinie. The question, was however, left to 
the jnry, and they found that the agreement was, that interest 
was to cease "from that time, until the demand by the plain- 
tiff ." 

This, of course, left the plaintiff free to demand payment a t  
m y  moment, and left both the principal debtor and the surety 
free to pay at any moment. 80 that the agreement as stated 
by the defendant, and the agreement as found by the jnry, did 
not amount to forbearance for any definite or specified time; 
bnt left the plaintiff free to demand yeyment at any moment,, 
and left both the principal and the surety.free t o  pay a t  any 
moment, and in  no way increased the risk of the surety. 

The only effect of the agreement was to inure to the bens- 
fit of both the principal debtor and surety by releasing the 
interest. I f  i t  has so turned ou t ,  that by the result of the 
war, they have had to pay in i~ currency different f i u n  that 
which mas tendered at the time of the agreement, that is only 
the accident and not the necessity of the agreement. And i t  
seems that no injustice results, as the debt was contracted he- 
fore the war, and was payable in par funds. I f  any injustice 
results, i t  is to tlle plaintiff, for by the finding of th'e jury he 
lost interest from thc time of the agreement in 1863, until the 
demand in 1868. 

W e  have decided the case according to the fjnding of the 
jury as to the agreement ; but we do not desire to be nnder- 
stood that our ~ecision would have been different upon the 
facts as alleged by the plaintiff; for even if the agreement had 
been to forbear until the end of the war, i t  would seem to 
have been without a consideration to support, it nudurn p w  
turn, and therefore not binding. 

The who!e transaction seems to ns to have been simply an 
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cvasiou by the plaintifi' of the of£'er of the debtor to p a y  the 
debt in depreciated currency, wliich the plaintiff had the rigbt 
to refuse, and a ~~aliecl gro:r:ial: on the part of the plaintiff not 
to  charge interest, which llc had the riglit to charge, if he were 
not p u t  to the disagrecablc necessity of refusing the deprccia 
ted cnrrency. 

There is no error. 

1. T h e  District Courta of the United States l ~ a v c  :;enc~al original jurisdictiu I i i e  

all matters appertnininf to the estate of a Lankrupt ;  and they miy ~ > s c ~ c i a c  
n l ra  fcrriloi iu l jur izd ic t~cr~,  in collccling tile estate aud adjusting the claim6 o: 
the  creditors o l  the banhrupt, when t h e  Court of I3.mkrvptcy cno :airly and 
lollp dcteruiine thc  r ' ~ h t s  of tile per ti(:% interested 

2. I n  all mit tcrs  of controrcrsy, when itrc aubjec!i i3  d i y u t c  arc of a loe:k#, 
cliarsc-ter, the ~.izirtr ol the partics nrl?st b!: iictermifrcd in tbc  local Courts. 

civil :ti.?:<,n trira$f 1)el;)t.c i, rgari, .Iridge, nr F,rii '!'t.rrth IY'ii, 
of 3fecklenbi1r;;: 8::pxior ih:::.r. 

,, l11c corrlp1:lint a l l t y ~  tl:.lt I ! ~ C  rIcfi.rid;lnts, Arlsti!i h)oi l  and 
.Jusep!l Ilol!, mcru t h u  ~ : i ' : ! t : ~ ,  :> 7 ) p:trt;wrs, of :i \ aluat~le 
tract uf l m d  i n  .Vccltlt:nh:~rq c.ouiit;>. T1i:tt in 1869. to sec:iii, 
a large debt tlue t l ~ e  plrzititifil ?hey c~secntt:cl to 11i:rt :L n~ortgage 
deed for saiJ lands, with a c- : )~: l l ; i i  l r l ,  "that it' t i l t?  rimicy mid 
interest Juc, were paid i r i  t w c : ~  I I I ~ I ! ~ ; ! ~  the., t11c snid dccc! 
~ h o n l d  be void, c'kc." 
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DIG:<, J. The plai11ti1t':t~ II:~,I tgagec beck* ta  ibrclwo hih 
mortgage. Tile ~rrortgxge i- dated lot11 Jnr~~r:try,  1669, and 
the  t i ~ n c  of rcdeu~ption specitictl, i:: twelve morrtl~s after date. 
'The niortgagors were adjudged bankrupts in tlie United State.: 
Diitrict Court for thc. District of Maryland, m d  :tu ass ign~net~t  
sf :ill their estate xc:i\ drily tnido o r 1  tllc X ~ t l ~  01 3Ja.y. 1871, 

r 7 to ;tSl a~sigrlec in h u k r n p t c y ,  r1.c present cle!k.!:r!ituc, lh i s  ae 

tion -?:ic- corrtmenccd in Novcr~~ber,  1871, aud  thcq~iohtionpre- 
sentel by thernl ing of FIE3 BIonor, is, w11c.tiiei. :i Superior 
Cc) irt of tllis State "25  j:lrisdiction of the ciise. 

T h e  Constitution of the Lrrited St:ltes, Llrt .  I, b w .  S, i ~ l i t l l ~ r  
izes Congress to es:ablish nriifirrtn laws 011 t l ~ e  :nhject of bank- 

,, ruytcy,  c!u. Llmt power was exercised on the 2nd of Marclr, 
1867, by the passage oftht? 1hnkrupt  Act, an.1 :dl State laws i : ~  
conflict or ipconsietent with -the purposes of t!lnt Act were ;k t  
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The Bankrupt Act expressly provides that .a duly certised 
copy of the assignment made to the assignee, shall be conclusive 
ovidence of his title assucli assignee to take, hold, sne for and 
recover the property of the backrupt (sec's 14 and 16) and he 
may sue in his own name in tlie State Courts, and continue 
legal proceedings, picading in'said . tribanal. Cut in all mat- 
ters ot controversy, where the subjects in dispute are of a local 
nature, the rights of parties n1r:st be determined by actions in 
the local Courts. Thus, the title and disposition of real es- 
tate, where there :Ire adverse claims, cannot generally be de- 
termined in R Conrt out of' :t State in which the land is situa- 
ted. 

The case befare 11s yrt:hents t m  illustration of this principle. 
The plaintiffas ~r~or tgsgw~,  had t11c legal title to the land in 
question, and was entitled to I~avt? a foreclosure of his mort- 
gage, when the adjudication in ban1:ruptc.y was rnatle. This 
right of tlie plaintiff rannot be atln~ir~isterecl Ijy the District 
Court of Maryland, sitting as a Conrt of Banlmlptcy. The 
State Court van afford a remedy 1,y foreclosure or sale, and at 
the sarnc time allow the assignee to have thc ful l  becefit of 
the equity of redemption belonging to the cstxtc of the b a n k  
rupt. The assignee accepted the summons, and was properly 
before the Court, and his IIonor erred in disrnis~illg the case- 

Let this be certified. 
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I. The  power of the Courts t o  declare statutes uncoustitutional is a bigh p r c  
rogative, and ought to  be exercised w ~ t h  great caution; they should "not de- 
clare a statute yoid, auless the uullily and invalid~ty of the act, are in  their 
judgment placed begond a reaeonablc doubt;  and such reasonable doubt 
must be solred in favor of legiblatire artion " 

3. The Act of the General Assembly of 18%-G7, entitled "an Act relating to 
debts contracted during the war," and allowing e ~ t l ~ e r  party to  show on the 
trial, the cons~deration of  the contract, and the jury in malting u p  their ver- 
dict to  take the same is to consideration. is not  unconfltitutional. 

5. Therefore, i t  was not  erroneous In a jud:' to instruct n jury that  In making 
u p  their verdict they might consider the value of thib article sold-notwith- 
standinq thew was au igieerncllt, that f l ~ r  price should Ire yuid in Confederate 
currency. 

h'obeso7z v. Brou~rr, 63 3. C., 5.54, Ifil2iar.d v. Noore, 65 h. C., 510, cited and ap- 
proved. 

Civil action tried before Wntta, Judgc, :rt Sprin;: Term 1871, 
of Wilson Superior Court. 

This actiou was brought by the plaintiff to recover of the 
defendant the value of a certain quantity of wood. I t  was 
proved by the plaintiff' that his testatrix om the 18th day of 
July 1864, sold to the defendant 5834 cords of wood, and on 
the 1st day February, 1865, 422i cords, at $1.10 per cord, and 
that i t  was agreed that the price ~hould be paid in  Confede- 
rate currency. The counsel for the defendant asked the Court 
to instruct the jury that the plaintifF according to the con- 
tract, was only entitled to recover according tn the scale, the 
value of the Confederate currency, :tnd not the value of the 
wood. 

The Court decliued the instructions, and directed the jury 
to return a verdict for the value or tile wood, which was proved 
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to be fifty cents 1)er coi-d, and t l ~ c  jur,y accordingly assessed the 
valiw of the woo(l :it 8603 ant1 judgment was rendered for 
the  same. 

The defendant i ~ l l e g d  t l ~ a t  tlie Conrt erred: 
1. I n  refusing t l ~ e  i r~z t r~~c t ions  asked for. 
2. I n  inutrncting the ~ I I I - y  tn return a verdict for the value of 

the  wood. 
Motion for n new trial. Mutior) overruled. Jndgrncnt 
Appeal to tile S I I ~ I . ~ I ! I C  Court. 

1. The coiltr,i+t :ii,rbci1j ~tiade in Ju ly ,  1864, was " $1.1(1 
per cord to Ix 1) ~ i l !  i l l  (.'~tnfiiderAe mot;ey." This was the 
general currency :it t l i q t  titlie, and its d m ,  compared with 
coin was $21 in c:nwctlcy for .C; L i n  coin. 

2, H a d  i t  bcen pnid  011 the cis? after the contract, the con- 
tract wo111d h a ~ r :  F m n  f'nl!ilIed i l l  spirit and letter. 

3, A11 unwi~jttet~ cwntr:~ct. after its terms are fixed , is  ae 
ranch protected bj. the Constitution of !h> TTnited Sintes as 
onc that ii; v r i t t e n  'irith a jiscd meaning. 

4. An obligxtion to  y:ry i;l Confederate currency is a l awf~d  
cobtract, and is i:~vtected iti like lilanner as a11 obligation to 
pay i n  coin of' the i jr~ited States. Currency is money i n  the 
usnsl accepta5011 of the t w i n .  Thorington v. h'mith, 8 Wall. I. 

5 .  This is an 'bEsecutol~y contract, solvable in money." Thc 
ordinance of 16th October, 1565, declares that "all exeeu tor~  
contracts, solvable in Inoney, whether nnder seal or not, made 
after the depreciafior~ of Confederate currency before 1 May, 
1865, shrall be deemed to have been made with the under- 
standing that they were aolvable in money of the value ofsaid 
currency," kc. ,  see 3. See Aota of 1366, ch. 38, 39, p. 98, 99, 
and 1867, ch. 44, p. 62. 
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6. The  ordinance was never intended to alter or vary t h e  
contract. Such object was forbidden by the Constitution of 
the United States. I t  purpose was to open the door, s n d  
d low evidence a t  law on all buch contracts, instead of driving 
the parties into E q n i t ~ .  Bcsidcs the costs and delay of such a 
proceeding, thc  surns, in most cascl were too small to allow its 
jurisdiction. 

7. The s c d e  was adopted. not to tslter the contract but con- 
veniclitly to givc general inforn~ation of the  degree of depre- 
ciation :it d i f h e n t  times. It does not prevent any person 
fi-om oontrovcrtirjg its correc'cncss, who rnny think i t  does not 
bpeak t l ~ e  truth. 

S. I t  difhrs, iil this rcq~cct ,  t l ~ m  the scale of 1750. &cc. 
Cbde of 1820, ch. 199. This :I< t aiisol:ltely regnla tcd the value 
01' Conliner~tnl lnortcy from DL cetnbcr 1776 to the close of the 
year 1788. k:. 1, 2 and 4.. T,iwnw, !:owever, wils dlomed to ae- 
cxrtaitl by cvidence the ~nc:rniij;t; c$t '  the contrneting parties ae 
to  debts payable ?'afuLztrw. See: 4. In  all otllcr ~nat tcrs  the  
act wau 1:landntory withoat r(bghr11 tt, the intent of' the parties.. 
There was 110 Constitntion:tl inhibition by the IJnitcd States to  
(30 this. It was ever coustrncd as rnmdatory. 1 Pbay, 183, 
A:IOII. K~&I?u V. Bloom, It). 217. It) 384, Anon. 

9. During the p e ~ i o d  oi 'depci :~t ion of (:on fedemtc currency, 
:dl eseciltory contracts, solmblc in nloneg ot m y  kind, what- 
ever rnsy Le their co~isitler:ttion, wliethcr for Itend or the loan 
of Gonfderatc ?noi:q ,  fell tindcr the pr~snmptiorl t h t  they 
were disclinrge:tb!e i n  Cunfcderaio ciirrrncy c~r. money of the  
value of t!iat currency, nnlcsi otlicr mrrency be na~nccl. A I ~  
so 1or:g as ~l1i;5 prcsllrnption cOlltiri?ie~, or I V I I C I ~ ~ V C I .  i t  ~ l l d l  be 
estaLlislled, after cuntroversy, that  Confedcrate money was the 
currency intended, the sealo ~ ~ ~ u s t  be npplicd i n  order to ar- 
rive n t  the t r ~ x  value of the contr;ct. 

10. If tlie parties, in their c*ontruet, had reference to Cola- 
federate ciwrcncy as the value of tllc consideration, the  con- 
tract 1r111bt be construed in  thc Fame rnanncr :IS if they h a d  
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expressly named that corrency. To  hold otherwise is to im  
pair the contract. 

11. Bowever inadequate th,:price ofan article may seem to the 
Court, when i t  is ascertained that the parties intended it, should 
be solvable in money of the value of confederate currency, 
that price is the law of tlie Goiirt, ~ B C R L I S C  it is tEie law of the 
parties; and all relief fiorrl apparent hardship is as rnncll for- 
bidden, as if the partips had, i n  their contract, cstilnated the 
valne of the currency xnrl allovied the obligntion to 1:s solved 
in the one or  the otller at their estimated r n l ~ ~ c .  

I submit a brief review of the cxses upon tht, tinhject. Not- 
withstanding the comprel~cnc.ivc I n n  S n a p  of thc ordinance, 
the cases of Robeson v. Il~kroum, G 3  N. C. 554, and i l h m e l l  v. 
LTipp, 64 N. C. 98, a w ~ t  tIli+l ' 9 1 1 ~  cxclinarlce applies only to 
contracts, w h c ~  CorlScder:,tc nionc.,r was the co:?ciderat;on. I n  
aI1 other cases of co:~tracta, the v a l ~ ~ c  of the pr>pert:/ or other 
~:i>nsideration, m;xy be shown in evidehce, and the jury nlrrst 
estimate such value in United St:~tes l'rca3ury notes." 

Tlre cases of Daney v. Bmsu~rlb, 62 Pa. C. 203 ; TKlZiams 
v. J2.ockwdZ, 64 N. C. 3% ; Pardm3 v. Carson, 61 N. C. 5.63; 
Brown v. lious.t, 64 N. C. 672, sscem to abandon the actual con- 
tract as intended and made by the pzrties, with a view to 
regulate it  by recurring to the value of the article sold. 

Such is the issue lrlade in these cases, instead of making it 
as to thc Tcid of moncy intended by the parties. I n  the 
last of these cases i t  is held that "the value of the contract is 
regulated 1)y the Acts of IfiM," and not by the intent of the 
parties. 

llaws v. Eycrojl, CZ N U. 100, presents a case where, by 
%he evidence before the jury, the intent i3 SO confused, that it 
x a s  fair to consider the valnc of the property as a means of 
ascertaining it. 

No exception can be taker1 to  the ruling in this case. 
The cases of Sowers v. Eumhar t ,  64 N. C. 90 - Garrett v. 

&Smith, 84 N. C. 38 ; C h & ~ y  v, Savnge, 64 N. 6. 103 ; Grecla 
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v. Brown, 64 N. C. 553 ; g o w a r d  v. Beatty, 64 N. C. 59 ; 
f i w i n  v. N. C: I?. R. G., 65 N. C. 79 ; Hauqhton V. Ne- 
roncy, 65 N. C. 124; Black6ure.~ v. Brooks, 65 N. C. 413 ; 
Hill iard v. Xoore, N. C. 540, ascertain the contract and en- 
force it, regardless of any actnal value of the article. And in 
the last of them, an action for the hire of a slave, i t  is held 
that "in 1864, Corrfederate money was the currency of the 
country, and if there were no express agreen~ent to the con- 
trary, the law \?-oultl presume that it &-as solvable in such cur- 
rcnc+y." 

This case is decisive of the point now before the Court. 
which presents, not a yrewmptive, bat an express contract in 
1364, " to be paid in Confederate currrncy." 

An  intent:~>resurned by law, cannot, I)y any lmown rule of 
construction, 1)c constriied otherwiic than an intent cxprcsscd 
in words. 

The precise questiou has Leen settled by the Supreme Corrrt 
of the United States States in Thorington v. Smith, 8 Wall. 1. 

I n  that case the Court, p, 13, speaking of Confederate notes 
say, " thej  were the only 111en;urc of value wl~icli the people 
had, and their use was :L n~nt ter  of almost absolute necessity. 
And this nsc gare tlietri :L part of value, insignificant and pre- 
cariouu enough it is true, bnt aIwxyr; having a sr~ficient dcfi- 
riite relation to gold arid silver, the universal measure of val- 
ue, so that it was always easy to a~certain how much gold and 
silver mas the r e d  equivalent of a mln expressed in this cur- 
rency. 

W e  are clearly of opiniotr, that evidence must be received 
in respect 'to such contracts, in order that jnstice may be 
done between the parties, and that the party entitled to be 
paid in these Confederate dollars, can recover their actual 
value a t  the time and place of the contract, in lawful tnoney 
of the United States." 

The claim sued on, was a note for "ten thousand dollorsfor 
udutr received in  real estate, eold a d  conveysd by deed." 
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Evidence was offered of the value of the land, and of the 
currency at the time of the contract. The  ~ o n r i  held that the 
value of the contract was the value of the cnrrency a t  the h e  
rsf making it. 

DICK, J. Tile qnestiora presented i n  this case has often 
been beforo this Court, has been fully and ably argued by 
learned counsel, has received our rnost mature and deliberate 
consideration, and has been frequently solemnly adjudicated, 
Robeson v. Brown, 63 N. C! 554. 2filliard v. iffaore, 65 1V. 
C., 510, and the intermediate cases. 

The construction which we have given to  the ordinance and 
statutes governing contracts, like tlle one before us, has been 
adopted by the legal profession, and has adjusted nearly al: 
the business transactions to which they relate, a11c.l their opc- 
ration bas almost ceased with the necessities which called tl~ern 
into existence, and they will soon become obsolete by the cf- 
fluxion of time. Tile unfortranate and anonlolons condition ob 
thinga which resulted from tlle late rebellion called for eleva- 
ted patriotism and t!le highest wisdom in our legislators. Our 
ntnte govcrnrnent and public institutions ; our system of law 
and social policy ; our private fortunes and public crcdit were 
d l  dnmsged or s w p t  away by a d e l n ~ e  of misfortnne, and 
every man seemed to be catching at the planks of the sllip- 
wreck, regardless of tho welfare of liia neighbor. IJnder su'ch 
circnmstanccs, the hgislatnrc, tlctirig upon the paramotant 
principle, that galus pnpuli slcyru?za Zm, enacted horne&d 
provisio:~~, stay l a m ,  an~nesty bills, and ot l~er  remedial stat- 
utes, founded upon the broad principles of equity and j!-istice, 
and intended for the general public good. 

The Legislature may not have regarded with critical accc- 
racy and technical precision, tho doctrine about "impairing the 
obligation of contracts" contained in a constitution which our 
people had repudiated, and had just made such strenuou~ 
efforts to destroy. 0 1 1 r  legislators nsted in the exercise of their 
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wise discretion, and their beneficent legislation has been sanc- 
tioned by a liberal and enlightened public opinion. The 
fitatntes which we arc considering have done much good, and 
will soon cease to have any vitality, and to declare them nn- 
constitutional now, would he like speaking disrespectfully of 
the honored dead. 

The power of the Courts to declare Statutes unconstitutional 
is a high prerogative, and ought to be exercised with great 
caution, and they should "not declare a statute void unless the 
nullity and invalid it^ of the Act, are placed in their judgment 
beyoad reasonable doubt. A reasonab!e doubt must be solved 
in favor of the legislative action, and the Act be sustained." 
Coo7e3 om Con. lim. 102. 

After so many decisions scstained by legislative ~anct ion 
and public opinion, we think it would be i~riwise and unjust to 
declare these remedial statutes to be void, after their purposes 
have been nearly accomplis!led, and in a case in which such 
an inconsiderable amonnt is in dispute, and the justice of the 
matter is with the plaintiff. 

We listened with attention and respect to the learned and 
elaborate argument of the  defendant's counsel, on account of 
the distinguished position which he deservedly occupies as a 
mepber of tbc bar. 

W e  have reconsidered the decisions mentioned in the argu- 
ment, and th ink  that they are uniforrn and consistent, and a 
just interpretation of the legislative will. 

There is no error. 
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RUSSELL H. KINGSBURY vs. CHATHAM RAIL ROAD CO. 

1. The Act of the General Assembly of 1863-'69, chap. 251, requiring that "the 
venirein actions against Rail Road Companies, shall be laid in some county 
wherein the track 01 said Rail Road, or some of it, is situated," is not in con- 
lict with sec. 7, Art. I! of of the Constitution. The jurisdiction of tbeCourts, 
and the venire of actions hare always been subjects of legialutior. 

2. The '.repeal of a statute shall not effect auy suit brought before the repeal. 
forang forleilureincurred, or for the recovery of m y  rights accruing undtr  
snch statute." Rev. Code, ch. 108, see. 1. 

3. Thcqucstion as to where n case ought to be tried, is preliminary to the trial, 
and must be determilled by the Judge. And this questien can be as well t r ' d  
on a tnot~on to dismiss, (the facts being verified by alfidurits) as upon a ple8 
to  the jurtadiction. 

Graham vs. Clravlutte and /6: G'. 28. 3. Co., 64 N. @. 631, cited and approved. 

This was a civil action tried before Watts, Judge, at Spring 
Terin 187 1, of Granrille Superior Court. 

The action was brought, as appeals by the complaint, to re- 
cover an amount due for the hire of a slave in the year 1865. 
At the return term the defendant moved to dismiss the suit 
"upon the ground that the Court had no jurisdiction, for that 
the action ~hould  have been brought in some county wlwre 
the track of the Chatham Rail Road, or some part tl~creof, is sit 
uated." An affidavit was filed, stating in substance, that no 
part of the track of the said Rail Eoad was in the county of 
Granville, where the suit was brought. 

The Conrt upon argument refused to dismiss. Prom thim 
judgment the defendant appealed. 

bl. V: Lanbr for plaintiff. 
J. B. Batchebr for defendant. 

READE, J. Graham v. Qharlo6ta & 8. C. Rail  Road Co., 
64- N. C. 631, was brought in Orange county, and mas dismiss- 
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ed upon the ground that wid Rail Eoad did not run in Orange 
county. It was dim~issed under the provisions of the Act: of 
1868-'69, ch. 257. "The v~7tZ'iv in actions against na i l  Road 
Companies shall be laid in some cmnty wherein the track of 
Cornpany or sonle a t  it is situated." This action is brought to  
Granville against the Ghatham E d  Road Co., no part of which 
lies in Granviilc, and therefore upon t l ~ e  authority of tlie case 
cited %bow, i t  must be dislnissed. The plaintiff's cour~sel in- 
sists thiit Crahanz v. Chadoctte 6- <\'. 6: n. R. CO., and -the 
Act upon w l ~ i c h  i t  is fonndetl, are in  conflict with the Uonsti- 
tut ion,  Art. I, tec. '7. "Xo marl or set of men are entitled to 
exclildive or st.p:~ratc cuiolunients or privileges froni the com- 
munity Imt in eonsiclerntion of public ~erviee." 

The jurisdic~tion of the Courts and the zwzire uf actions have 
always been sobjectd of Icgislation. I t  has son~c times been 
providcd that certain actious should be hronglit in the oonnty 
where tlit. defendant resided, so~l~e t in~cs  wllerc the plaintiff re- 
sided, ~~:rrit.iirnes to either c~si~nty, sotnetirne3 Lr:fore Justices of 
tlie Pew(%. eowct i ine~ in tho ('olmty Coi~rt  arid sornetirnes in 
the Snlmior Court; :;rid wc are not ;k\i7ars that the power of 
the Lyrislatni-c 13 a3 ever before questioned. The no~c l ty  of 
the position is ~ome\vliat ag;:inst it. The venire and jurisdic- 
tion are repiatecl Ibr the convenicnceof administering justice, 
and not for the purpose o!'c.onfurring exclusive einolaments or 
privi!eges. 

In the ric.~,t piaceit is i r ~ ~ i ~ t r d  t1::it t h e 3 c t  of 1868-'69, was 
repealed 1,. Act cbt' l371J-'7l, ct~al). 286- Slippose tbat to be 
so, this action was colrrinenccd hcfore that act'and was brought 
pcnding thc Act of 18W--'C!), ch. 3.57. And then i t  is provi- 
ded tbat the "reped of?  statute sllall not affect any suit brought 
before the rcpcal, f i x  any forfeitures i ncu r id  er for the recov- 
ery of any r igl l t~ XCC~I~~I:;:  I I ~ ~ C F  S T I C ~  statute." Eevised CocZe, 
r.11. 108, stx(;. 1. 

I n  tile rrcxt p!xce it  is irraistetl that the objection could not 
be t~l<c>n rr:otion and affidavit: but m ~ s t  bo taken by plea, 
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T. When the proprietor of Iuudq, who, i o r  the purpose of diaiulng the mure, 
shall  coustru,ct a ditch, d m m  o r  canal across a public roiid, i t  shali be t h r  duty 
of tho said proprietor to build a uridge over said ciiteli, canral, k c . ,  a: d keep 
the snme in  repair. fr'49,. C W e ,  chap. 101, SLC. 21; 

$. Such duty  is uo t  incumbcrit upoli  the  ovemeer o l  a public wad.  Tnercfore, 
when a civil action was b r o u g h t  ap i r i s t  finch owrsee r  t o  r tcovcr  d:images al- 
!egcd to have b x n  i r~currcd in  rouseqnencc of h i s  ~ ~ e g l i g e n t l y  perruitting a 
bridge over a canal t o  bceorue utisale and i i l  bad condition ; iTIe!d, that it war 
competent for him to sl~ovv that  the   can:^! hod been d u g  across the  public road 
by tlic proprietor of t>lw larid adjacer~t  t lrrrito,  tmd h r  the purpose of draining 
!!I(. same aud Chat a bridge 5:id been built  out :  t ! .~  canal,  by  t ! ~ ?  ~!rorrl.ietor 
of thelund, a u d  had I~celi kept u p  b y  l ~ i m  fc>t.acvt:ral yf.arii. 
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horse in passing over, i i ~  consequencc of the giving way of n 
plank, became frightened, ran off and m-iously da~naged him-  
lself and destroyed the buggy. 

There was evidence by otlier witnesses, that the bridge wa+ 
i n  an unsafe condition and had been so for several months pre- 
vious to the accident. I t  was in evidence that the bridge wag 
over a ditch or canal, down which the water from a pocosin 
passed, a.nd that there had been heavy rains 2nd bad weather 
previou;. to the injury con~plainetl of. 

Defendant t l m  oikred to prove that the ditch or canal was 
cut many years ago, by the owner of the swamp to drain the 
same, and that for several years after the canal was cut, the 
proprietor of the swamp kept np the bridge: and that the over- 
seer of the road had only occasionally m d e  the llantls repair 
the same. 

This eviclerree x7as rejected by the Gonrt. 
The Court charged the jury that if the>- belicvcd the evi- 

dence the defendant was guilty of negljgence. That it was 
his duty to keep t l ~ e  wad ill good r cp i r ,  bo as to makc it safv 
and convenient for persons to pas,  and that if p:aintiff ~ n s t s i n -  
ed dainage in consequencd of tlie bad condition of the road, 3ie 
was entitlcd to recover, bnt that if the injnrg to the plaintiff 
was camed, not by the bad condition of the roxfl, but by his 
own in~i)roper conduct, then lie could nut  recover. That if the 
jury slrou!d find f i r  thc plaintiff, he w:~s entitled to the amount 
of his actnal dan~ages. There was :% verdict far the plaintiff. 

Rnle lor new trial. Xule dificl~arged 31;d defendant a]!- 

pealed to the Snpreme Uonrt. 

H o ~ n m ,  J. This wxs a civil action fix daninges, against nn 
overseer of a public road, in which thcrc was a bridge over a 
ditch or r:?nwl. The damage allc,rrecl W ~ Y  to the pcraoil of the 
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plaintiff and to his b n g g  and to a horse. TIE main allega- 

tion was, that the bridge over the canal was out of repair, and 
had been permitted to be out of repair for Inore than ten days 
before the injuries co!nplained of, had happened, and that t l ~ c s ~  
injuries for which this action had been brought, had beer: 
caused mainly hy tlrc lridge over the canal on the road being 
out of repair. 

The testin~onjr tendeli, to establiih t l ~ e  h c ~ ,  that tlie bridge 
was in bad order and in need of reparation, and llad' been so 
for more than ten days, before the injuries to the plaintiff ha;) 
prned. 

The defendant dci~ied that i t  v-as his duty as overseer to 
bnild said bridge, or to keep the same iu repsir; and alieged that 
the owner of tile swamp :i!x,ve whew the canal had heal cu t  

across tlie road, I!tt,ti c*ilt the c w a l  for the purpose of drainiy: 
his swamp lands h bore ; xl~tl that he 1l:d built tllc bridge r,~14 
kept i t  in repair f3r same year&. It JWS t:lc d11t.y of  the owner 
of this land, and not t!le iln'y of t l x  overseer, to kccp miti 
bridge in  repair; and defend.ir~t o & r d  one E. P. I h n i c l  who 
testified that hc had ktlow:~ t!le road a ~ i d  1j:idp wcll-!ma 
worked a3 a, hand for several years. Duf'endmt t11cr1 ofTered 
to prove by the witness t11at the ditch or canal b.ie:* which t ! i ~  
bridge was built mas cut illany years ago hy the owner of tllc 
s r ~ m t ~ p  above, i n  o d e r  to drain tIlc same; and t l i s ~ t  ibr some 
tirnc.after, the proprietor of the swamp had kept up this bridge 
over said canwl, and tlmt o11l.y ooccasionally the overseer made 
the hands repair the salnc. 

This evidcnce w m  rLjec:d i)y the Court and the clefendtint 
excepted. 

By the Act of 1847, Bea. Ci,cie. c l q .  101, s5ction 24, it is 
enacted, that when tlle proprietor of lands digs a ditch or eancl 
across a public road. i t  shsil be the duty of said owner or pro 
prietor to buiid a bridge over t he  canal t hm dug and to kecp 
the same in rcxpair. 

I t  was also proved that the proprietor of' the s~vain?  ::hove 
7 - * A 
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the canal was still living and tlie owner of the swamp above, 
This can make no diEerence as this duty clearly would devolve 
upon the subseql~ent owner. 

When this road was made a public road we are not informed : 
it might have been ear!y in the settlement of the country. 

We think the testimony offered, and rejected by His Honor, 
tended to prove that i t  was the duty of the owner of theswamp 
above. and who cut this canal, not only to build this bridge, 
but liltewise to keep said bridge in repair, and that the law 
had not devolved this duty upon the overseer. 

There was, therefore, error in rejecting this evidence. Let 
this be certified. 

PHR CCIZIAM. Venire de nncvo. 

E l .  J. McNEILL and JOHN McNEILL as. FLORA RIDDLE. 

I. Whcn one in possession of a tract of land, conveys the same in trust for the 
payment of debts, and afterwards the said land is sold at  execution sale, and 
bought for the benefit of the bargainor's wife, anJ  the said bargainor remains 
inpossessien during his life time, and the wife continues the  same to  the 
bringing of an action of ejectment; Held, that such possession is not adverse 
to  the trustee, nor to  the purchaser at  the sale under said deed of trust. 

2. Where a dced of  trust is made to secure certain spccifiad debts, one of wliicb 
is tainted with usury, and a purchaser buys at  the trustee's sale, for valuable 
cot18 deration,and without notice of the illegality of the consideration of the 
said debt; Held that  his title is not affccted thereby. 

3. if a deed contaius a declhration of trust in favor of several creditors, and one 
of the debts secured is fcigncd or usurious, and there be no combination be- 
tweeu the creditors, to  whom the true debts are dae, and the grantor or pcr- 
sou for whose benefit the feigned debt is iuserted, there can be no reason why 
tlie declaration of trust in favor of the true debts may not stand, and the feizn- 
cd dedt be trcatcd as a nullity. 

f j l~obe~ v. I&mser, 4 D. & B. 91. Bra?z?iock u. h'rarwock. 10 Irs. 4.28, cited and 
commented on by Boyden, J. 
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This vas  an action of ejectment, tried before Buxton, J., at 
Fall Term 1871, of Moore Superior Court. 

The declaration in ejectment was served on James Ztiddle, 
(the hnsband of the defendant) who was in possession, Aug. 
6th) 1861. 

A t  Fall Terrn 1861, une Tyson was by leave of the Court 
permitted to come in and defend as landlord ~f Riddle. 

A t  Fall Term 1870, b j  consent of plaintiff and by leave of 
the Court, Flora Riddle came into Court, and was made party 
defendant in the place of Tyson. 

James Riddle, husband of the defendant, did not enter an 
appearance to the action. 

The lessors of the plaintiff claimed title under James Rid- 
dle, who executed a deed in trust, dated 18th December, 1858, 
fbr the land upon whieli he was living, to James Cole, trustee, 
to secure certain debts mentioned i n  the trust ; this deed cov- 
ered the whole tract owned arid occupied by James Riddle. 

I n  February, 1861, the trustee offered the land for sale in 
two pieces or parcels; one of the parcels was bid off by Joseph 
Monger, who complied with the terms of the sale ; the other 
piece was bid off by a person m h  failed to comply with the 
terms of the sale, and there was a resale of this last piece on 
the 9th day of May, 1861, at which sale one McNeill became 
the last and highest bidder for $250 ; at his request the deed 
was made to the lessors of the plaintiff. James Riddle contin- 
ued in possession until his death in 1862. 

The defendant's title is as follows: on the 3rd day of Jan- 
uary, 1PG1, W. D. Tyson obtained a justice's j ~ ~ d g m e n t  against 
Jamea Iliddle for $100 : on the 22d of J:tnuar,y, 1871, he had 
an execution levied on the whole of the tract of land upon 
which Riddle mas living : the levy was returned to the County 
Court, and at Jauuary Term lS'i'1, an order was made affirm- 
ing the jostice's judgment, &.; a venire was issue'd, and t l ~ e  
land was sold at April Term 18G1, and pnrchased for the 
benefit, of the defendant, who obtained a dleriff's deed, dated 
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April 26ti3, 1864, co\ c r  ing all the land which her husband, 
James Riddle, had convcyd in trust to Cole. 

The dcfend:tr~t resided wi ,I1 11er hnsband on the land, and 
continued i n  possr.;iior~ u p  to the I)rin:,.ing of this action. 

It was l p v d  I),!- the  Sllcrifi' that when he sold the land irr 
1861, it was bit1 oii' by one Dowd for W. D. Tyson, and that 
:it the r q u w t  of' Tyson, lie ninde the deed to the defendant. 

H e  furtl~er. stated. that a t  the mconcl sale by the trustee, in 
Nay, 1861, tllc mlc was forl,irlds!l by Dowd for Tyson. Upor1 
this evitl~nce the defendwit moved to non-suit, iipon the ground 
that the defcndar~t was in posseszion :it the titnc of the sale to 
the lessors of the j)I:~intiff, arid i ~ t  the dntc of' their deed, May 
!ltll, 1861, frolri Colt., I h c  trnstec. 

Ilis ITonur r e f u ~ x l  to non-.nit ::ntl defen(1x:: excepted. 
I1efencl:trit int~;tluc.et? tu\ era1 vi itr~esses for the purpose of 

b?~owi~>q that one of tlic notes hccured in the trnst, rvaa f e i p  
ed 2nd usnric~ns, to-wit : :L :tote q-iren to one Seawell, :tn ofi- 
ccr who had clxecutiolr; i n  h i -  Iii~nd agaiust Itiddle, and As:) 
c>videnr+e tendin:. to s!io\v tllat t l ~ e  trnstce I,r~ew of the illegal 
consider.a+iun of t h i ~  11otcb. There were other debt.: nnlricd it i  
the  trnst, 7:-liic.11 1.i 01.t~ ;kcit tal:ntfd in a n r  way. 

The deii.ndar~t :~51i1~~! Hio 1Ilorio:. to cl~nlg-e the j :~ry ,  tlwt if' 
t l lc note given :o Senwt~!; X G L ~  Illcq ~l and u - i ~ r i o u ~ ,  i t  vitiated 
t l ~ e  deed, and re11 lerc,! i t  r1,id tze:linst creditors. IIis lioilor 
declined so ts> charge, hnt told t l ~ e  j~r iy ,  that mliiie the 
n g r ~ r n e ~ ~ i  lwtwcen Riddle and Fcame11 was highly improper, 
Seawell being s 1)uhlic officer, yet if the lessors of tllc plnintifY 
were bona jicle purchasers for valuable eousidelation, alld 
bought without notice of the i l l ep l i ty  of the note to Seawell, 
or of any unlawful agrzcme:it between the officer Seawell, 
and Riddle, tllen although that agreement mas nn1awfi:l and 
known to the trustee, yet plaintiffs acquired a p o d  title hy 
their purchase. 

His Honor also refused to charge '$ that if tilo defendant 
was in adverse possession of the land a t  the  time the lcesors 
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of the plaintiff took their deed, plaintiEs could not recover," 
deeming that principle i~mgplicable to the case. The  other 
facts ot tlie case are set out in the opinion of the Court. 

~ T U E N ,  J .  Iri tilid c i m  tc.0 c,hjcctEons arc made to the re- 
covery of' the plaintiffs. 

1. Tha t  the deed of the plaillli,l$ matle l)y the trwtee Cole, 
was made while tl!e r;;-ifi: of tile b:lrgairior in the deed of'trust 
was in iwtnal psess io i l ,  claiming adversely to all the world, 

Tlie bargainor i l l  the deed of t r w t  conti!~ucd ill possession 
of the land until llis dedtli, aft-]. thc co:nniencemcnt of this 
action, arid this laiws the quest lo:^, whether the possession of 
a bargainor in  a deed of trr~;: or  t i n t  of his widow, after liis 
death, as against the troctee or tile pnrohaser a t  a sale under 
the trust, can be set up as  :tnd tl~croby d&at the ope- 
ration of tile deed, ~ m i c i e  by tile trustee to the purchaser. As 
to its hein;; the general rule, that sucli jmssession is not to be 
deemed aciversf~, is too w d I  settled to reqnirc the citation of 
authorities. Bnt in this case i t  is said, that as the wife before 
the death of her linsband had bid off tlie land iu coutroversy, 
under a sale by the sheriff, and taken :z. deed f i r  tho same, that 
this rendered his posvssion :vlvrme ivi t l io~~t  ever Laving snr- 
rendered the powwiorr. 

Iiow conld this purc l l~ ic  :t:kd l ~ i . ~ , t ~ s h n  !)c: adverse to  the 
trustee or to the purcl~aser a t  his d c .  X o  antilority was 
cited for such a po~ition and we are aware of nolle. 

2. l:nt the nlain c~uestion in the case t amed  upon the validity 
of tfic deed of trust, and i t  n-as urged with earnestness, that t l ~ c  
deed of t r w t  was fraudulent and void, for the reason that one 
of the debts mentioned in  the trust, to wit : the bond for $300 
to Seawell tlie constable, was usurious, for tlic reason that the 
original debt for which this bond was ~ i v e n  was but  $225, 
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and that $75 had been added to this debt under the following 
circun~stances ; to wit : the constable Seawell had in his hands 
for collection, claims of different creditors of Riddle the bar- 
gainor in the trust, and had obtained judgment thereon, and 
had levied upon the larld of Itiddle, and that he agreed to re- 
lease the said levies, and to include their claims in the deed 
of trust with the other creditors of Riddle, by his agreeing to 
give the cocstable $75, which sum was inc l~~ded in the bond 
for $300. And that the bond for the $300 having been given 
as above stated, was not only usurious but extortionate, and 
that it rendered the deed of trust absolutely void, although 
it was made to secure nunierous other honest debts which had 
no connection wit11 the bond for $300, to the constable Seawcll, 
and His Honor was aslied so to instruct the jurg, which instruc- 
tion His 1Ionor declined to give, but stated to the jur.7, that if 
the lessors of the plaintiff mcre 6onaJilZe purchasers for valnable 
consideration, and bought vithout knowledge of the agree- 
ment between Seawell and Riddle, then although that agree- 
ment was unlawful and was known to James N. Cole the 
trustee, yet the lessors of the plaintiff, acquired a good title 
by their purchase and deed. Rev. Code, uh. 50, see. 5. 

I t  is true that in tho case of Sho6er v. Ilazcsor, 4 1). & U. 
91, this Courr, did decide that the deed of trnst being taint 
ed with usurp was absolutely void, and that no estate 
passed thereby. Rut in that case there was but a single debt, 
and consequently a deed made to a purchaser at  a sale by 
the trustee, would pass no title, even to a Donar$& purchaser, 
without notice. This decision was made in 1838. The Act 
of 1842, Rev. Code, ch. 60, sec. 6, referred to by his Honor be- 
low, changed the law as to purchasers w i t h o ~ ~ t  notice. I n  this 
case the sale was without notice to the purchasers, the lessors 
of the plaintiff, either of the alleged usury, or other nnlamful 
consideration. In the case of Bmnnock v. Brannock, 10 Ire. 
428, decided in 1846, there were, as in our case, several debts 
due to different persons, some of which were not tainted with 
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usury, and which were in no wise connected with those that 
were. 

Tlle present Chief Justice in delivering the opinion of the 
Court in that cage says : " The operation of the deed was to 
pass the legal estate, with a separate declaration of trust, for 
each of the debts therein enumerated. There can be no rea- 
son why the declaration of trnst in refereuce to one debt, may 
not stand, and a declaration of trust in reference to another be 
held void. So if a deed contains a declaration of trust, in fa- 
vor of several debts, one of which i~ feigned, alld there be no 
connection or combination between the creditors, to whom the 
true debts are due, and the grantor or person for whose benefit 
the feignedidebt is inserted, there can be no reason:why the dec- 
laration of trust, in  Favor o f  the trne debts may not stand, and 
the feigned debt treated as nullity." In our case the trust 
incl~zded all the creditors of the barpinor, including that for 
whicli the land was sold by the sheriff and purchased by the 
defendant. 

So i t  mill be scen that the case of Brannod v. Brannock 
fully sanctions tlle charge of his Honor without reference to 
the Act of 1842. 

There is no error. This will be certified. 

PEE CURTAM. Judglcent affirmed. 
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33. 8. ATKINSON, Gnardian, us. WILLIAM WHITEHEAD. 

1. A Guardian or  other trustee is bound only to  use such care and diligence in 
Beeping the trust fund as a prudent man uses in  keeping his own funds. 

3. Where money was stolen from an iron safe, where i t  had been deposited by 
a guardian as R trust fund, with his ovin money and valuable papers, and 
t i e  theft was not discorered for several days, and pursuit was made for the  
thief in a reasonable time ; IIeZcl, that the guardian in sl1c.B cnse wnsnot guilty 
of negliqence. 

This was a petition filed b y  the plain tiff 3s guardian; against 
the defendant as f~~.a?ier gnardian of one Atkinson, asking for 
an account, kc .  

Tllc matter w;ls ~de : . : d  to E. A. Dmi :~ ,  to takc and state 
tlie acconrit of the defendant, as fornler gnnrdian. A report 
was made and exceptions filed. The case corncis to this Court 
11pon the exceptions to the report. The refere2 allowed the 
defendant credit for the snm of $1,177.88, upon the following 
state of facts: Defendant had in his possession $1000 in cash 
which he lield as guardian. I3e deposited the said sum of 
$1000 in an iron safe, which was locked and the key kept in a 
drawer which was locked and tlie key of the drawer was kept 
by his wife. Defendant liad other large sams of money in the 
safe, viz : $1100 belonging to him as adrninistrator,'his own 
money, and five or six hundred dollars in specie belonging to 
hi; wife. State and railroad bonds, belonging to him as ad- 
ministrator, were also in tlie safe. On the 15th of April, de- 
fendant and his wife left home, and wwe absent some few 
hours, leaving the honse in the care of a servant-Nelson 
Clark. On the next day, t l~is  servant drove defendant's wife 
to a point in the neighborhood a few miles distant, where they 
mere to spend the night, and on the succeeding day were to go 
Tarboro. Unexpectedly, defendant's wife returncd home on 
that day, and without the servant. The servant was reported 
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as missing. Defendant said to his wife, "Xelson Clark is a 
scoundrel, and I believe he has done somethins wrong ; give 
me the safe Bey m i l  let a s  exarniue it." l I i s  wife laughed at 
the idea, and remarked that "the safe key mas in licr drawer, 
and be could not get it." 

T l x  safe wns not exarnint:d trrltil t ! ~ e  27th day of April, 
when the alefendnnt, ii7 lookirlcl. for some papers, discovered 
tlist the  lnoncy belonging to liis w:ircl, and to Ilimsclf as ad- 
ministrator, mas gone. The bonds and specic were not talien. 
Defendant remonstrated with his wife, and told her he had sus- 
pected the servant Clark, and if she had given hiru thc lieys, 
the robbery would h a m  been discovered sooner, and tile money 
secured ; that, he was co:iiideiit Ciark had t:sken it. lJpon 
consultation with other persons, di.fr~nc!ant went i : ~  pursuit of 
Clark, ~ l l o  had been ;;one ~ l t v c r ~  tl:i;is ; he went to Iliclimond 
and Dmville,  aduertisetl ill lhc am-spxpcrs, on'ercd a reward 
of $200, and a certairly~i r c-nZu:n of tlic money stolen. No  dis- 
covery was made. 

Plaintiff esceptc!l to this itern i n  the report : '*'Illat the de- 
;'endant is dlowed $l,l'K'.S8, tile nnloo;~t of Irlqilcy a:ld inter- 
est alleged by him to linvc. I m n  stoieil." The exception mas 
overruled hy 1Iis Iionoi. IF. A -  1100w, $11; t l ~ e  Fail Tcrm of 
P i t t  Superior 4;ot?i l. 

Other testi~nony WCL; t:ilicrl by tho refercc, Ln'L :M the  disciis- 
sion lxfore the Court was confined to tl:c deponition of tile de- 
fendant, i n  w1:ich tiic n h r e  fa(+ ore ~tatc i l ,  i t  is :lnnccessary 
to state more. 

R s a n ~ ,  J. A guardian or other trustee is bound only t o  use 
fiuch care and diligence in keeping the fund, as a prudent lnnn 
uscs in keeping his own funds- And i t  scerns tha t  in this case 
the fund mss so kept q a  to the timc when i t  was stolen. 
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The point mainly relied on by the plaintiff was that the de- 
fendant did not use due care and diligence in discovering the 
theft and pursuing the thief. But the defendant had no rea- 
sdn to suppose the money was stolen m t i l  he opened his safe 
and missed it. And then within a reasonable time, he pursued 
the supposed thief, but failed to  find him ; and, indeed, i t  is 
mere conjecture who the thief was. But suppose he had 
caught the supposed thief, or the real thief, sooner or later. the 
probability that he would have recovered the money is remotc3. 

W e  agree with His Elonor, that there was no negligence. 

PER CURIAM. Judgment aflirmed. 

STATE vs. COLUMBUS ADAIR and others. 

1. The 12th section of Article 4 of the Constitution, which provides "the State 
shall be divided into twelve districts, for each of which a Judge shall be 
chosen, who shall hold a Court in each county, a t  least twice in each gear, to 
continue for two weeks," does not by express words, o r  necessary implication 
restrict the Legislature from passing an Act authorizing a Judge under certain 
circumstances to continue a Court lonaer than two weeks. 

2. Therefore, sec. 397, C. C. P., which authorizes a Judge, "in case the term of 
a Conrt shall expire while a trial for felony, &c., is in progress, to continue the 
same as long as may be necessary for the purposes ot the case, is not uncon- 
stitutional. 

3. Where a. witness iu a caw of homicide stated to another person that she had 
received several severe wounds, and believed she would die, and desired a 
a neighbor to be sent for; that she wanted to  " tell all about it, and who did 

:: it,'' Hcli that such statements were competent as oonfirmato~y testimony, and 
and the fact that the witness said she would die, mould fnrnish no qround for 
thcir exclusion. 

4. It is competent for a magistrate tostate what a witness swore before him in  
regard to the homicide, although he afterwards committed the statement to 
writing. Such statement could only be referred to, to refresh his memory, 
and was proper13 treated as a memorandum. 
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5. Where one of the prisoners in this case was present aud heard a conversa- 
tion between the magistrate and his (prisoner's) fatlxr, and saw the confusion 
of the father when a certain statement was made in regard to  the principal 
State's witness, Held, that this fact mas admissible as confirmatory testimony. 

6. After jurors a?e sworn, but before they are empanelied, i t  is competent for 
the Court t o  allow a challenge for cause. 

This was an iridict~nent tor the murder of W. H. Stead- 
I man dins Lee, tried before Cloud, Judge, at Fall Term 1811 

of IIenderson Snpcrioi. Court : 
Polly Weston, the principal witness on the part of the State, 

swore that she was the wife of one Silas Weston, that she Bad 
four children, the deceased Williani JIerhcrt Steadman alias 
Lce, being one of them. That she lived with her husband 
and these children, in Ruthcrford county, N. C. That on the 
the night of the 26th of April last, about one 1lonr in the 
night, she and t h e e  children liad risen from the supper-table, 
leaving Silas Weston, her I~usbmil, at the tablc feeding the 
baby. She heard the growl of n dog in the yard, and went 
to a crack in the end of the cabin in which they lived, to see 
what had dieturhed the dog. On putting her face to the crack 
she mas fired on, the powder burning her eye, and she stag- 
gered back, exclaiming "I'm killed. God have mercy on me!" 
The door was then burst open, and Govan Adair, one of the 
prisoners, as he entered the housc, fired on her husband while 
while he was seated at the tabla, and again as he retreated to 
the other end of tile honse. Govan Adair and Martin Bay- 
nard, another one of the prisoners, then seized her hus- 
band, dragged him down and cut his throat. As Columbus 
Adair, the other prisoner, came into the house, he fired on 
David and Thcodosia, two of the children, and then shot the  
deceased. The two first named children were Billed instantly. 
The deceased breathed twice, with a gurgling sound, and ex- 
darning, "they have liilled me !" While the shooting and 
cntting her husbal?d's throat was going on, witness attempted 
to get under the bed. Govan Adair and Martin Baynard 
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dragged her out, and Govan Adair attempted to shoot her, but 
his pistol did not fire. H e  and Baynard then gave her seve:i 
severe wounds, leaving her, as they had supposed, dead ; they 
then attempted to cut lier infant's throat, set the bedding on 
fire, and fled from the house. She lay upon the floor, until the 
flames began to burn her hair, when, finding lier infitnt still 
alive, she took it  and placed i t  orttsidc the house, returned, 
and dragged out Theodosia, wllo~n she left lying j u s t  outside 
the bnrning 'house, clead, being unable t n  carry her further 
on account of n wonnd in  her arm and sllonlder. She made 
her escape to a Mrs. Williams' h o ~ ~ s e ,  nbont i r  mile fro:n the 
scene of the murder. She gave to Nrs. Williams aad her 
husband, substantially t!le above accoilnt of 11ic mnl~ler. of licr 
family, and related i t  lo other;; w11om she saw :ha: ni:;!it and 
uext day, pretty ~ ~ I I I C ~ I  i n  thc same may. 

Tlie next morllii~g the lionse was found in ashes, and the re- 
mains of t h e e  l~nrnan bodies, correspondi:~g in size to Silas 
TQeston %nd the children, \vcre fonnd on the site of the burnt 
honsc, and the cliild Theodosia was foufid dead with n bullet 
liole tlirough her breast, and her body burnt and iyir~g where 
the witness Polly Weston said she lind left it, when she escaped 
froin the flames the night before. 

I n  the examination of d'olly Weston, clafendant insisted that 
in her narrative she slmulcl be confined to tlia rtatcment of 
facts con~iected with the killing of It'm IT. Stcad~n:in, and 
not be allowed to detail tlie particular; of the othcr honlicitle;. 
This objection was overruled hy the Conrt. 

Mrs. VITilliams was examined by the Stnte to prove wliat 
Polly Weston had said to her. wlieri she came to her Louse, on 
the night of the alleged Iiomicidc. Slre stated, L'That Polly 
aslced me to send for Nrs. Norgan, wllo lived a short distance 
from witness, that she wanted to tell her all about it, mid \r~Ilo 
did it, before she died, as she expected and believed slie would 
die." Objection was made to  declarations of Polly %eston, 
that " she wonltl die, cr  exrected ti, die," from the injuries 
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xVliic.I1  he liad received. The  Solicitor insisted that i t  was 
proper as corlfirri~atory of I'olly Wcstoti's testimony, t l ~ c  de- 
fendant's counsel having impeached her testimony in tile cross 
examination, &c., and shc W:IS farther iuipenclicd in the course 
of the  trial. This teetirnorry was aclrnitted hy the Cu:~rt. 

Iianes, a n!agistrate, was examined to show wliat stntemcnt 
Polly Weston had irlilde t o  llim on tlic nest i~ lv rn i r~g  after the 
trial. I I e  said that he sworc Polly h u t  did liot tlieri take down 
her statelneril ; hut alterwards, or1 thc same day, wrote i t  
down. TIe was pwceeding to tell wliat she Iiad said, on oath, 
t~bout the murder.. This was objected to, hu t  admitted by the 
Court. The  wrjtten ctatement w2.s not  ofh-cd, nor its loss ac- 
connted fjr. 

It w:is :LIEU in e\ir?er~cz, that W L ~ C I L  ilarles, tlw nragiatratc, 
went with a, posse to  t l ~ e  l~ousc of I Ie i r t lerm~ Adair, (fatllri- of 
two of the dt:ferlJwut:3,) the next inoriiiilg ::lftt'tcr tlie homicide, 
to wrest t!lc dnfendn~its, t11:it oil being ::d.ecl tlic question, 
" Wlicre .iras JSaynxrd labt night ?" ::rid in such :5 i l~anner as 
to cliarge 11iw with ~)articipatinri in the Iioinicicie~, Govan 
Adair denied %I! kl~owlcdge of '1h~11an.d '~  wl~ereabouts r l ~  night 
hefore, and repelled the chnriro i l l a t  I J P  l i d  any wgency in, or 
I<iio\rlcdg~~ uf the ~ijrirder. 

Tlie State ti1011 ofl'ereti to ]ro\c :L> a c i reu~i~et :~i~co against 
Guvm Ad:~ir .  that I1aner, : ? n t l  I le~~dcrecm (tlie father) wcre 
t a lh i~ lg  i n  tht: prcscnce and 21caring o f f  ovan, x t ~ d  that IIanes 
told IIcrrdcrson th:it, I'olly 'i8estori h:id iriade cr$idwit 6eforc 
L , ' i ) / ,  wllo I d  collririitted thc  Ilo~rii(+idr. A r ~ d  Smmedia,tely 
tlirre~il)on, Ilenderwn A(1:iir c~sc!nin~cd, *. 1 b  she not dead? 
JXd c~ cr  1 I i c w  the like P" Tl~js was chjected to, bnt :admit- 
tcd by tile (h111t. Tile S h i e  tl:el~ :isltcd witllcss vihat was 
Ilenderson's 1n:inliel. mlierl Ire ~nnclc tlie csclamation, ' .Is she 
not dead 'l" 'Illis was objected to, l,nt ac!mitteci by the (hur t .  
Witness stated that IienLlcrson looked co~~lhsed.  

After twelve jurors \r cre tendered arid accepted by tlie pris- 
oners and snror;]. but before they mere cmpanelletl, tile Conrt 
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was informed, that one of itlie jurors was related by afiinity tv 
two of the prisoners, which appeared upon inquiry to be so, 
but this fact was not known to the counsel on either side, or 
to the Court when the juror was sworn. This juror was dis- 
charged, to wl~ieh prisoners' counsel excepted. Another was 
kendered whom the prisoners took. 

The jury mere empannelled on Tuesday of the second week 
of the term, and on Saturday afternoon the case was submitted 
to them, and they retired to make up their verdict, and not 
being able to agree, the Judge on Saturday night, shortly be- 
fore 12 o'clock, continued the Conrt, by  adjournment, nutil 
Monday, and on Monday, the jur.y being still unable to agree 
the Conrt was continued until Tuesdyy, and from Tue~day  
anti1 Wednesday, when they returned a verdict of guilty, ac- 
cording to the charge in the bili of indictment. 

There was a motion for a new trial. Motion overruled. 
lJudgment of death was pronounced by tlie Court, from which 
defendants appealed. 

I n  thls Court there was a motion for arrest of judgment. 

Attorney General and Coleman, for the State. 
ii?. Erwin  for defendants. 

YICARS~N,  C. J. The main q~~estiori in this case is, had the. 
Judge the power to keep the jury together, until Wednes- 
day of the third week, and thcn take their verdict, and give 
jndgrnent against the prisoners ? 

This depends upon the question, had the General Assembly 
the power to enact ''in case the term of a Court shall espire 
while a trial for felony slrall be in progress, and before 
jndg~nent shall be giver1 tllcrrin, the Judge shall continne the 
term as long as in his opinion i t  shall be neeesear.y for tlie 
purposes of the L'RFC." C. 6'. l'., MC. 397. 

The \writ of' p o w ~ r  i n  the (;et~eral Asscrnbly to make this 
rn:icatlnent is pu t  on Act I$, wc. 10, The State shall be 



JANUARY TERM 1872. 303 

STATE 8. COLUMBUS ADAIR et al. 
- - 

divided into twelve judicial districts, for each of which a 
Judge shall be chosen, who shall hold a Superior Co~lrt in each 
county in said district, a t  least twice in each year, to continue 
for two weeks, unless the business ehall be sooner disposed of." 

The  power of the General Aseembly can only be restricted 
by an express provision of the Constitution, or by a necessary 
implication from its provisions ; if the terms had been "to 
continue for two weeks and no longer," the restriction would 
have been express. But no such words are used, and we are 
at a loss to conceive of any ground for an implication, that a 
term of the Superior Court should under no cjrcutnstances 
exceed two weeks. On tlie contrary it is obvious that the 
duration of two weeks for a time in each county is fixed on, 
merely to provide for a consecutiveness in the beginning of 
the terms in the several counties of the district, for the return 
of process, &c., leaving it to the General Assembly in case of 
mgency, to tnalce a partial interference with this general ar- 
rangement to effect the pnrposes of justice. That such was 
the purpose, will appear by reference to see. 13. "Until alter- 
ed by law, the following shall be the jndicial districts, &c." 

So there is no implication beyond that of making an ar- 
rangement of districts, and in our opinion the General Assem- 
bly had power to make the enactrnemt under consideration. 

As to the evidence : 
I. The statement of the witness Polly Weston in regard to 

the manner of tlie killing of tlie deceased Steadman, for which 
the persons were on trial, co~zlcl not in any way have been 
disconnected from the circntnstances under which the others 
were killed and she ~ a s ~ b r u t a l l g  i!ijured; this is manifest from 
her statement, which the reporter will set out, and admits of 
no further discussion. 

2. The tcstitnony of Mrs. Willinrns, as to what Polly Wes- 
ton paid the morning after the t l q e d y ,  and among other 
things that she said "she wanted to t ~ l l  Mrs. Morgan all about 
it, and who did it,  before shu died, as s :~c  expected and bgfiev- 
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ed slic would die," was co!npete;;t i n  ccrroboration, and the 
fact that the wumnn -loelicved she wa9 af tile point of death, 
made her declarations the more impressive, which surely could 
f ~ ~ r n i s h  no ground for their exclusion. I t  w:;s the ill fortune of 
the prisoners, that this additional fact made tlre evidcrlce more 
telling against theni. 

3. The testimony of the witnes;; ILxm :rs to the narrative 
of Polly was properly received ; the circuruatance that he af- 
terwards u-rutc iL down, did nut n f h t  its competency, and his 
writing could only have been rcfimed to, for the purpose of 
refreshing his tncrnory, and was properly treated as a ruere 
men~oranduru. 

4. The fact that Govm Adair \V:M l ~ r ~ ~ c r i t  and heard what 
his iiltller said, an3 saw his cmf~ision w11en told that Polly 
Weston was not dea2, was :t:!i~lisible as a aircornstance in 
corroboration. iYtcltc v. iS;~~ith. The hc ts  uncles wl~ich it oc- 
curred do not, brill_= it within tlw provisioll, that after t l ~ e  com- 
mitting niagistratc has csai~~incd the promxztioll and the 
witnesses in tlre presence or' the ptisoncr, he din11 take the ex- 
amination of the prisoner, wlio s!m?l be &st warned as to his 
rights-what n as said and tloue bef'orc I lmes ,  llad no greater 
or other cffcct, t l~an  if  it lint1 occnrrcti in the prcsence of any 
&er person. Tlie dcnial of Covrwl Aduir ui' 311 cmneetion, 
&c., and his silence, were snl~ject to no morc restr:ti:~t, and wcrc 
as free and vo!untary as i f  IIancs 11:d not bccn a magistrate. 
IIis purpose with the posse was to ~tiakc tho arrest. 2nd not fa 
take the examirlation of the prisoner. 

As tllc jury was not ciupa:wilcd 2nd crhnrgcd with the case, 
i t  was within the discretion of ITis IIorlur to :d:ow the State 
the benefit of a challenge '(for enuse," so as to socure a jury 
indifferent, as l~et~oecn the State illl~l tlrl: pr;soners. 

This will be certified to the end, &e. 
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1. The rights of an ad:n:nistr.~tor de bonis no?&, reldtc to the death of the intes- 
tate, and he is bound ~ n I y  by f r ~ h  Iamful acts of the previous administrator 
as were done in a due course of administration ; for any devaatavit on the p a t  
of the former administrator, the adininistrator dc bmzis non ought to  recover 
the vduc  of the goods wasted. by an  action 0,: the bond of his predecessor : 
But where the securities on tlre bond .Ire insolvent, such action would he una- 
vailing and therefore unneceassry. 

2. It is the daty of t'ue administrator cle bo?ais t1011, to complete the admiuistrr- 
tion of the estate, by collecting the unadministcred assets, applying them in 
paymci~t ot debts, and when there are no pc%onal effects, to obtain liecnse to 
sell the real estatr. 

:+, Thesale of real estatc by thc hciru at law, within two years after the r:az21r 
of the intestate, is void as against crc6itors and tllc admini4trator. Rev. Coda, 
ch. 46, sec. 61, Acts of 1868-'63, ch. 113, sec. I&?, 

4. A petition t o  make real eetnte assets, is a specid proccedlng, and ir properly 
brougiit before the Judye of Prol~ate. 

Duke ad~rr'? v. $ % ~ t 6 c e ,  7 Jones  10. Tole v. I'ouc, 64 N. C.  644, cited and np- 
proved. 

l'etition to make real estate assets. 
This was a petition filed by the plairitift as ad~riinidtrator G?G 

601~i.9 L..SOY~, hethre the Judge of I'ro!,ate of Wake county against 
the heir a t  Taw and 2. W. 13. a purchaser of the real 
estate of which the intestate died seized, seeking to rnalie the 
said real rstatc xesets for the jlayment of debts. The Jadga of 
Probate entered judgment against the defendant. H e  appeal- 
ed to the Superior Court, where the case was beard before 
Watts, Judge, a t  a special Term of Wake Superior Court in 
January, 1872. 

The parties agreed upon the following statement of facts : 
Eebecca (ioodwin died on the 2.%h day of .Tuly, 1863, leav- 

ing ae her heir a t  law and next of kin, the defendant, Maria 



306 IN TTIE SUPREME COURT. 

E. 8. BADGER U. MARIA L. JONES AND J. W. B. WATSON. 

L. Jones, who had intermarried with one Benson S. Jones. 
A t  November Term of the County Court of Wake, the said 
Jones was appointed administrator of Rebecca Goodwin, kc., 
and took possesesion of the personal property of the intestate 
viz : of the following slaves, Tiener, 75 years of age and four 
others, varying in age from 5 to 25 years ; fifty shares of 
Bank Stock in the Bank of North Carolina, and household 
and kitchen furniture, consisting of such articles as usually 
belong to a respectable family in the city of Raleigh; that 
said personal property, exclusive of the slaves, was sufficient 
to satisfy the debts of the said Rebecca Goodwin ; that the 
administrator possessed himself of the property aforesaid, dis- 
posed of the samc by sale, and wasted the proceeds. 

That he made no return of   aid property or inventory, as 
required by law. 

That shortly thereafter, the said Jones and his wife left the 
county of Wake, without having made any settlement with 
the creditors of the estate, and the said Jones, the administra- 
tor, died near Petersbnrg, Va., in the year 1868, without hav- 
ing fully administered the estate. That on the 9th day of 
September, 1869, the plaintiff was duly appointed adminis- 
trator de bortis .no% of Rebecca Goodwin ; that the estate was 
found by the petitioner to be indebted in. the amount stated 
in his petition ; that there are no personal assets of the intes- 
tate known to the plaintiff to exist, and that he has made dil- 
igent search for the same, and there is nothingvith which to 
pay the debts except the land descende'd to the defendant, and 
mentioned in the petition. 

That the said Benson S. Jones, when appointed administra. 
tor, gave bond in $20,000, with W. H. Jones and W. H. Har- 
rison : ~ s  sureties. That said bond since the termination of the 
war has been, and is now wholly insolvent. 

That said Rebecca Goodwin died seized of a certain lot in 
the city of Raleigh, known as lot No. 34, which is properly 
described in  the petition and in a deed from Jones and his wife 
tg J. W. B. Watson, 
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That upon the death of the said Xebe~ca Goodwin the said 
land descended to the said Maria L. Jones, sole heir at Taw ot 
the said Rebecca Goodwin. 

That within two years after letters of administration were 
issued to the said Benson S. Jones, viz : on tho 2d day of Jan- 
uary, 1864, the said Jones and his wife conveyed the said 
lot, No. 34, to defendant Watson in consideration of the sum 
of twenty-five thousand uollars in  Confederate money, which 
was a fair price for the same. 

That said Watson purchased witllout notice of the indebted- 
ness of the intestate-and that said Rebecca Goodwin was not 
the owner of any other real estate. 

Upon this state of facts, His Honor ordered and adjudged 
that the real estate, &c., describcd in the petition be sold for 
the payment of debts. 

From which judgment the defendant Watson appealed to 
the Supreme Court. 

Ebwle C% Badger for plaintiff. 
Young and Strong for defendants. 

DICK, J. Tile sale of the land to Watson was made by the 
heir at  la+ within two years after the death of the intestate, 
and is void as against creditors and the administrator. Rev. 
Code, ch. 46, see 61. Acts 1865-'69, ell. 113, see 105. 

The creditors were under no obligation to receive payment 
from the former administrator, as the currency of the country 
at  that time was so greatly depreciated. 

The rights of an administrator de b o i ~ i s  non relate back 
to the death of the intestate, and he is bound only by such 
lawful acts of the previous administrator, as were done in 
a due course of administration of tho estate of the intestate. 
For any devastavit on the part of the previous administrator, 
the administrator de bonis non ought to recover the ~ a l u e  of 
the g3oda and eflects wasted, by an action on the bond of his 
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predecessor ; but in our case an action would be unavailing, 
as all the parties to said bond are insolvent. 1 TVilZiam8' 
Exrs., 824. RedjeZd on Wills, 91. Duke, administrator v. 
Ferebeo?, 7 Jones, 10. 

I t  is the duty of the plaintiff to complete the administration 
of the estate of his intestate, by collecting the unadministered 
assets, and applying tEem to the payment of debts. As there 
are no ~~ersonal  effects, he has proceeded properly to obtain a 
license to sell the real estate to make assets ; and against him 
for this purpose, the conveyance of the land to Watson is void. 
As there is no equitable elemeut in this matter, which under 
the old system would have required a resort to  a Court of 
Equity for relief, the special proceedings before the clerk were 
right as coming within the rule laid down in Tate v. Pozoe, 64 
N. C., 644. 

There is no error. 

Judgment affirmed.. 
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I. An appeal cannot be take11 on the State docket from an interlocutory order 
or judgment. 

2. Where a matter involvcs the power of a Superior Court and error in  its ex- 
ercise, as where, in a capital ease, a ,Judge improperly discharges a jury, and 
refuses to  discharge the prisoner; the record of the Court below may be 
brought u p  for review by a writ of certiorari in the nature of a writ of error. 
Art. 4, scc. LO Const. 

3. In  auch case the proper course is to ask for a rule to  show cause why the 
writ shouldm%t issue, and a s s  foundation for the order, the Court will require 
a petition in due form. 

4. In  a trial for a capital felony, the Judgc for sufficient cause may discharge a 
jury and hold the prisoner for another trial ; in which case, i t  is his duty t o  
find the facts and set them out  on the record, that his conclusions upon mat- 
ters  of law, arising upon the facts, may be reviewed by this Court. 

2 I t  is the duty of a Judgc to  be personally present in Court, and to find jn- 
diciallj the facts upon which his conclu~ions are based. Judicial power cau. 
not be delegated. Where, thcrefoie, a Judge is absent from the Court, and 
telegraphs to the  Clerk to  discharge ajury. and the Clerk so does ; ITeld, t o  be 
error, and the prisoner in such case is entitled to his eischarge. 

Wate v. I'rince, 63 N. C. 529. State v. Alma??, 64 N. C. 364. State v. Baker. 65 N 
C. 332. Big,qs exparle, 64 N.C. 202, cited and approved. 

This was an indictment for murder, tried at Warren Supe- 
rior Court before Watts, Judge, Spring Term, 1871. 

The facts upon which the opinion of the Court is rendered, 
are set forth in the following extracts from the record sent to 
this Court. "And afterwards, on Tuesday of the second week 
of the said term, the case is given to the jury at 10 P. M., and 
his Honor, the Judge presiding, instructing the Clerk to inform 
him by telegraph of the agreement or failure to agree of the 
jury before Saturday night following, departs on the said Tues- 
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day night for his residence in Franklin county. And on Sat- 
urday the last day of the term, the said Beverly Jefferson is 
again brought:to the bar of the Court in the custody of the sher- 
iff, the counsel for the State and prisoner being present, his Hon- 
or being continuously absent, and the jury, charged and sworn 
as aforesaid, report to the Clerk of the Court that they have re- 
mained together from Tuesday until the Saturday following at  
5 o'clock; that they have not been able to agree and do not 
believe that they can agree. 

Thereupon the Clerk of said Court telegraphs to His Honor 
at  his residence in Franklinton, the said declaration and report 
of the jury, and shortly thereafter received from His Honor 
the following dispatch : 

FRANKLINTON, N. C., 1871. 

Let a juror be withdrawn and a mistrial be entered. Dis- 
charge the jury and let the prisoner be remanded to prison. 

8. W. WATTS, J. S. C. 

Whereupon the Clerk withdraws a juror, and a mistrial is en- 
tered upon the record. The cause is continued and the prisoner 
remanded to jail to remain until discharged by due course of law. 
And at  Fall Term, 1871, the counsel for the prisonei. moved 
for his discharge. Motion overruled. Appeal to the Supreme 
Court." 

Upon motion of the Attorney General the appeal from the 
interlocutory judgment was dismissed. 

Attorney General for the State. 
Busbee & Busbee for defendants. 

PEARBON, C. J. I t  is decided State v. Bailey, 65 N. C. 
426, that "an appeal cannot be taken on the State docket 
to this Court from any interlocutory judgmen.t olr order.'' 
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I t  follows that Ithe appeal in this case was improvidently 
allowed and must be dismissed. 

But we are of opinion that the question of law in reference 
to the discharge of the jury, and the motion for the discharge 
of the prisoner, are fit to be heard in this Court, and that the 
record of the Court below may be brought up for review by 
the writ of certiorari in the nature of a writ of error. I n  
Biggs, exparte, 64 N. C. 202, i t  is held that when the matter 
involves the power of the Superior Court, and error in its ex- 
ercise, the record may be brought up for review. Under Art. 
4, see. 10, of the Constitution, "Thq Supreme Court shall 
have power to issue any remedial writs, necessary to give i t  a 
general supervision and control of tlle inferior Courts." 

The matter set out in the record shows probable cause for 
permitting the prisoner to take a rule on the State to show 
cause why the writ of certiorari should not issue. 

This distinguishes i t  from Bailey's case, for there the matter 
set out in the record did not show probable cause. We wish 
also to distinguish i t  from Biggs, ex ptcrte ; for there the alle- 
gations in the petition for the writ of certiorari were deemed 
suEcient for the order allowing the writ. I-Iere we require a 
petition in due form, as a foundation for the order; which is 
the more regular practice, and was only departed froin in that 
case upon its peculiar circumstances. 

The prisoner may take a rnle to show cause. Appeal dis- 
missed. 

Arnle  was then granted upon petition filed, to show cause why 
a writ of certiorari should not issue. The order foi the writ 
was made, and i t  was issued to the Clerk of Warren County, 
who certified a transcript of the record, the same, in all res- 
pects, as that which has been set out above. 

Same Cou'ozclzsel as above. 
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PEAWON, C!; J. The record of the Superior Conrt is now 
brought before us by writ of certiorari, and upon review this 
Court is of opinion, there is error. The prisoner is entitled to 
be discharged. By C. C. P., Sec. 397, i t  is enacted : " In  case 
the term of a Court shall expire while a trial for felony, &c., 
shall be in progreus, and before jndgment shall be given therein 
the Jndge shall continue the term as long as in his opinion i t  
shall be necessary for the purposes of the cafe." See State v. 
Adair, a t  Mis term. By the cases, State v. Prince, 63 X. C., 529. 
State v. Alman 64 N. C. 364,and State v. Baker, 65 N. C. 332, 
it is settled, that in a trial for a capital felony, for suacient 
cause, the Jndge may discharge the jury and hold the prisoner 
for another trial. I n  which case it is his duty to find the facts, 
and set them out on the record, so that his conclusion as to the 
matter of law arising from tlie facts, may be reviewed by this 
Court. 

As the case was given to the jnry on Tuesday of the second 
week of the Term, we are inclined to the opinion, that had his 
Honor remained at the Court, until Saturday night ready to 
instruct the j u r s  and then dischargred the jury, after Friday, 
the fact that the case bad been with the jury for four days, and 
that from declarations of jurors, i n  the presence of the others 
and in open Court before him, he was satisfied the jury mould 
not agree, and that i t  mas useless, knd "not necessar,y for the 
purposes of the case" to continue the term longer, and had 
thereupon discharged the jury, there wonld have been no 
error. 

But these facts are not found and could not have been 
tound by him judicially ; for it is set out in the record, that 
he left the Court and went to his residence in Franklin Coun- 
ty on Tneaday night, ': instructing the Clerk to inform him 
by telegraph of the agreerrrent or failure to agree of the jury 
before Satnrday night folloming." I t  is further set out, that 
on Saturday at  5 o'clock P. M., the Clerk informed his Honor 
by telegraph, that the jury could not agree, and his Honor 
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instructed the Clerk by telegraph to discharge the jury and 
remand the prisoner; which the Clerk did. 

I t  was the duty of the Judge to have been personally pres- 
ent in Court, and to find judicially the facts upon which his 
conclusion to discharge the jury was based. 

Judicial power cannot be delegated. This is a fundamental 
principle of the law. I t  has been violated. The result is, the 
prisoner is entitled to be discharged. This Court acting as 
upon a writ of error, adjudges that the prisoner be discharg- 
ed and go without day. 

PER CURIAM. Judgment reversed. 

STATE us. DAVID PENDER, et al. 

L. The power of  the Legislature to  confer criminal jurisdiction on the Chief 
Magistrates of towns and cities, stands on a different footing from the power 
to  confer civil jurisdiction. 

2. By the 4th section of Article IV of the Constitution, the Judicial power of 
the State isvested in a Court tor the trial of impeachments, a Supreme Court, 
Suyerior Courts. and Special Courts ; the jurisdiction of Special Courts is de- 
fined by sertion 19 of the same Article. 

3. The acts of 1868-'69, chap. 175, and chap. 2 of the particular act, sec. 1, page 
432, gives (among other officers euumerated) to  Mayors, Superintendants of 
Police or  other chief officers of cities and towns, power "to cause to  be kept all 
laws made for the prcscrvation of the public peace," &c.; and chap. 3, sec 1, 
of the same act gives them power :'to issue process for the apprehension of  
persona charged with any offence, and to execute t h o o w e r s  and duties con- 
ferred in this chapter," but no final jurisdiction is given t o  them.by any part 
of said act. 

4. The power thus givsn to the chief officers of towns, kc., can besupported by 
the  authority given the Legislature by the Constitution, t o  create Special 
Conrts for cities and towns, and i t  can be no  objection to the act in question* 
that i t  does Ilot authorize these officers to  try persons charged with misde- 
meanors, but  simply to  arrest and bind them over. 



31 4 I N  T H E  SUPREME COURT. 

STATE v. DAVSD PENDER et al. 

5. There is nothing in the Constitution taken altogether, prohibiting the Legis- 
lature from giving to cities and towns the power of selecting and designating 
their chief oflcers. 

Cases of City of Wilmington r. Davis, 63 N. C. R., 582, Town of Edenton v. Wool,. 
65 N. C. R., 379, cited and npproved. 

This was a motion to set aside and vacate a judgment ren- 
dered against the defendants as bail of George A. Smith, heard 
before Moore, Judge, at  Fall Term, 1871, of Edgecombe Supe- 
rior Court. 

The facts stated in the record are as follows : 
John Norfleet was Magistrate of Police of the town of Tar- 

boro7, Edgecombe county, and as such issued the following 
warrant, viz : 

State v. George A. X~nith. 

TO any Constable or other qficer of said ~ O U ~ Z ~ ~ - G R E E T I N G  : 

WHEREAS, Windsor Bilby hath complained on oath before 
me, a Magistrate of Police for the town of Tarboro', that George 
A. Smith did, on the 4th day of October, A. D. 1810, at  and 
in the county and town aforesaid, violently assault the said 
Bilby, by shooting at him with a pistol, contrary to law and 
against the peace and dignity of the State. You are, there- 
fore, commanded to arrest the said Smith and have him before 
me, or some other justice of the peace to answer said complaint 
and be otherwise dealt with according to law. 

(Signed) J O H N  NORFLEET, M. of P. [SEAL.] 

Upon said warrant is the following endorsement : 

State v. George A. Smith : 

The defendant is this day brought before me, m d  i t  apyear- 
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ing that he is guilty (from the evidence) ; i t  is adjudged that 
he be recognized in the sum of $500, with good sureties, for 
his appearance at the next Term of the Superior Court for 
Edgcombe coun t j ,  &c. 

JOHN NORFLEET, 

Magistrate of Police for Town of Tarboro. 

The said Smith gave bond in the sum required for his ap- 
pearance at the Superior Court for Edgecornbe county with the 
defendants as sureties. A t  said Term of the Court the said 
Smith failed to appear, and judgment nisi was entered 
against him and his sureties. A scire facias was issued against 
them and at  February Term 1871, the judgment was f iade 
absolute. A t  the subsequent Term Septenlber 1871, a iaotion 
was made to set aside and vacate said judgment and the Court 
being of opinion that the said "Norfleet had no jurisdiction of 
criminal matters to any extent, and that the warrant issued 
by him for the arrest of the said Smith, as well as all the s u b  
sequent proceedings had before him were void," adjudged, that 
the said judgment be set aside and vacated, from which judg- 
ment the Solicitor for the State prayed an appeal to the Su- 
preme Court. 

Attorney General for the State. 
Bvidgers & Bridgers for defendants. 

RODMAN, J. The power of the Legislature to confer crimi- 
nal jurisdiction on the chief magistrates of cities and towns, 
stands on a different footing from their pomer to confer civil 
jurisdiction on such officers. The cases ofthe city of Wilming 
ton v. Davis, 63 N. C ,  582, and the town of Edenton v. TooZ, 
65 N. C., 379, which relate only to the civil jurisdiction, have 
therefore no application to the present casc. 

By the Constitution (Art. IV, see. 4,) the judicial power of 
the State is vested in "a Court for the trial of impeachments, 
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a Supreme Uourt, Superior Courts, Courts of Justices of the 
Peace, and X~ecial Courts." 

What S ~ e c i a l  Courts are intended to be, is defined by sec. 
19  of the same Art., "The General Assembly shall provide 

for the esta6lishmelzt of Special Courts for the trial of miede- 
meanors, in cities and towns where the same may be necess- 
ary." 

The Act of 1868-'69, ch. 178 of the Acts, ch. 2, of the par- 
ticular Act, sec. 1, p. 432, enurnerates the officers who "shall 
have power to cause to be kept all laws made for the preserva- 
tion of the public peace," and to require security to keep the 
peace, and along with the Judges of all the Courts, including 
the Jndges of the Special Courts then existing, or which might 
afterwards be created, confers these powers on the " mayors, 
superintendents of police, or other chief ofEcer of all cities 
and towns in this State.'' Ch. 3, see. 1, of the same Act, 
enumerates the chief officers of cities and towns among the 
magistrates who may " issue process fcr the apprehension of 
persons charged with any offence, and execute the powers and 
dnties conferred in this chapter." Other sections of this 
chapter relate to the powers and duties of such chief officers ; 
bnt no final jnrisdiction to try offenders, such as is given to 
Justices of the Peace by chapter IT, is anywhere given to 
them. 

The magistrate who issued the process under which the sup- 
posed offender in this case was arrested, is the chief oMcer of 
the town of Tarboro, and his official title is Magistrate of Po- 
lice. Private Acts 1821-'32, ch. 66, p. 65. 

The question, therefore, is whether the powers granted to 
the chief ofticers of the towns by the Acts of .L868-'69, ch. 178, 
can be supported as an exercise of the legislative power to cre- 
a te  Special Courts for the t r i d  of ~nisdemeanors in cities and 
towns. 

I t  can be no objection to the Act in question, that i t  does not 
authorize these officers to try persons charged with misdemean- 
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ors, but only to arrest them and bind them over to the Supe- 
rior Court. As arrest must necessarily precede trial, the pow- 
er to try offenders must include the power to arrest them. If 
the Legislature has not granted in full the power which i t  had 
a right togmnt, that is no reason why their grant of a part of i t  
shall fail. I t  is said, that conceding the power of the Legislature 
to give to the chief officers ot the towns the powers ot Special 
Courts, the powcr must necessarily be limited to the trial of 
~nisdcmeanors, and coneeqnently to arrest for misdemeanors, 
the power to arrest and hind over being co-extensive only with 
the possibility of the power to t ry;  and that thus the anomaly 
will be of officers authorized to arrest small offen- 
ders, but not felons. This ohjecticn assumes that the chief 
officer of a town conld not constitntionally be given the power 
to arrest and bind over felons. The Act of 1868-69 gives them 
that power in the case of felons ; and if the Legislature can 
give them such power in minor cases, me do not see why i t  
cannot in graver ones, because the arrest aucl examination of 
the offender must necessarily precede the determination of the 
degree of his offence. But that question does not arise in this 
case, where the offence charged was only a misdemeanor, and 
is charged to have been corriniitted in the town of Tarbcro'. 
Weexpress no opinion on it. 

WB are led then to inquire whether there 1s anythiug in the 
Constitution prescribing the manner in which Judges of Spec- 
ial Courts shall be designated to oflice, inconsistent with the 
manner in which the chief officers of towns are designa- 
ted, which is invariably, or njually,. by the votes of the in- 
habitants of the towns. Because if there is anything in the 
Constitution requiring a mode of designating Judges of Special 
Courts, inconsistent with their election by the t o ~ n  in which 
the Court is to sit, i t  will be conceded that the Legislature 
would be disabled from granting to the chief officer of a town 
the powers of an officer, constitutionally required to be desig- 
n ~ t e d  in a different way from such chief officer. I t  is sugg-ee, 
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ted that sec. 10 of Art. 111 has this effect. That section is as 
follows : 

"SEC. 10. The Governor shall nominate, and by and with 
the advice and consent of a majority of the Senators elect, ap- 
point all officers whose oilices are established by this Con- 
stitution, or mhich shall be created by law, and whose appoint- 
ments are not otherwise provided for, and no such officer shall 
be appointed or elected by the General Assembly." 

Does this section include within i t  Judges of Special Courts, 
so as to require them necessarily and in all cases to be ap- 
pointed by the Governor, by and with the advice and consent 
of the Senate? Because if i t  does, clearly i t  disables the Le- 
gislature from giving the powere of such Judge to ofhers de- 
riving office from an election by a town. 

I t  rrinst be admitted that if this section stood alone in the 
Constitution, unmodified and unexplained by any other, it 
would be difficult if not impossible. by any fair course of rea- 
soning, to take Judges of Special Courts out of its operation. 

But we think i t  is modified and restricted by Art, IT, sec. 
19, which says : "The Legislature shallprovide for the esta6lish- 
msnt qf Special Courts for the trial of tnisderneanors in cities 
and towns, &c." The words "provide for the establishment 
of," are very wide, and it seerns to us that they no? only 
admit of, but that they cannot receive their full and adequate 
force, withont giving them the interpretation, that they au- 
thorize the Legislature to establish the Courts in any way 
that i t  may think proper ; and to give the Judges such powers 
(not exceeding the trial of  misdemeanor^), and to provide for 
them and the other officers of the Court, (if any) such mode of 
election, and such terms and emoluments of office as i t  may 
think proper. Posai6Zy, i t  cannot give the absolute appoint- 
ment of oijicers to the Governor, or their election to the Gen- 
eral Assembly ; we say this, only to avoid thesnpposition that 
we mean to include those modes of election ; those modes may 
be prohibited by see. 10 of Art. 111, but wc express no opinion 
on that point. 
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A Court cannot be established without either creating the 
office of Judge of it, or attaching the duties of s ~ c h  office to 
some other ofice already in being ; and i t  s e e m  to be a rea- 
sonable intendment that to establish a Court includes an order 
as to the mode of selecting the Judge, 111s jurisdiction, term of 
office, and all the other incidents of the Court. If this be so, 
then the Act of the Legislature in question was within its 
power. 

Few Constitntions are entirely homogeneous in  all their 
parts. That the Constitution of 1868 is not so, cannot be sur- 
prising to any one acquainted with its history. It is the duty 
of the Courts of the State, and one which this Court has en- 
deavored faithfdly and irnpartially to perform, to give to the 
Constitution such an interpretation as will harmonize its parts 
without violating any leading idea in it as a whole. Between 
the two sections which we have had under consideration, there 
is a t  first sight, an appearance of the impress of different ideas. 
The draughtsman of Article I11 probably did not have in his 
mind that Special Courts could be establislied. 

Prom the language of Sec. 19 of Art.  IT, (and it is by its 
language only that we can be guided) we think the leading 
idea in that was to give the Legislature full power over the 
establishnlent of Special Courts, thus making i t  an exception 
to the general provision in sec. 10 of Art. 111. This is neces- 
sary, in order to give to the words their full and ailepz~ate 
force. 

Again, i t  is suggested that see. 31 of Art. IV,  which pro- 
vides that all vacancies in offices provided for by that article 
of the Constitution, shall bc filled by the appointment of the 
Governor, unless otl~erwise provided for, &c., is inconsistent 
with the proposition, that the Legislature may confcr the power 
of Judge of a Special Court, on an  oficer, the vacancy in 
whose office the Governor is not authorized to fill, and which 
vacancy, it would Be somewhat absurd to think, that he 
might be aut!~orized to fill. 
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W e  think this suggestion is of less weight than the one 
before considered. We think that this section was not in- 
tended to include the office of Judge of a Special Court, 
whieh was a thing not within the mind of the Convention at  
that time. After what we have already said, it is nnneces- 
sary to elaborate this point. 

We have thus reviewed every s ~ ~ g ~ e s t i o u  wl~ ic l~  has been 
made, and every argntncnt which has occurrcd to us, against 
the Act of 1868-'69, as a valid exercise of the legislative 
power; and we have been unable to find ally solid reason 
why that Act should not be sustained. 

We think that the Legislature had tlie yowcr to grant to tlie 
chief officers of cities and towm, all the jurisdiction wl~ich 
they could grant to Judges of Special Conrts. A t  present i t  
has done so partially only. Whethcr i t  u 4 l  hereafter increase 
their jurisdiction is for i t  alone. 

There was error in the judgtnent below, wllicli is according- 
ly reversed, and the case is remanded to t l ~ c  Superior Court of 
Edgecombe to be proceeded in according to law. 

PER CURIAX. Judgment rrevel.ged. 
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1. A trustee in the e~ecut ion  of his trust, is bound to carry out  honestly and 
faithfully the purposes contemplated by the qrantor, to keep an accouut of re  
ceipta, disbursements, $c., and be ready to produce tiis accounts when reqnirea 
by the parties interested in the estate. 

2. Where tho facts connected with the rrmxiqernent of a trust a ta te ,  arc in dis 
pute, and the rights of the parties cannot be readily escc~tained without an ae- 
count, in such case the rule adopted by Courts of Eqnity, is a refercnce t o t h e  
Master and if there is di~satisfaction with the report, tllc matter may be brought 
before the Court by proper exceptions. 

This was a c;'vil action heard 'oeiure hlitc!~cll, J~ idgc ,  at  Fal l  
Tcrlrl 1871, of Wilkea Stlpcrior Court. 

The complaint alleges that one Wlli~orlrr~e conveyed to 
VlairltiE's testator :i valuable tmct of' land, in tlic county of 
Wilkes, in trust for tllc defendants who :are the wife and 
.&ildrer~ of said VVilhournc,. Thzt the conveyance was ;B 

voluntary one, and at the time of t l ~ c  execution of the deed Wit- 
boar:le v k .  i:~dehtcc.! to i-arions Imsonc. That the trustee, to 
presorvc the cstatc, paid, with tlic frill knovilcdge of his e e ~  
t u l s  ~ U L ?  iru.st, :I nntnber ot the debts cd Willooarne :tllcl i n c n r r d  
1i:tbilities whicll are not  ~ ; e t  satisficii. That Wilt,ournc died 
i~lso!vent in 1865. C'o~npl:~int asks ji~d:,rorent fur an itccwunt, 
&c. I)ef'enda,,t~ answer, denying 311 knowledge at' the p:ij- 
melrt, by plilirltiil'd' testator, OF t l ~ c  tle),ts of Wilbo~u-ne. 

A rcplicxtimr wa.; filed. The cdnse was heard U I ) O I )  t h  
complaint, answer and replication. l'laintiff asked fbr an or- 
der of reference, which was opposed I)y the defendant. The 
(Jourt ordercd the retB~,cncc, and tlic defendmts rtppealed t o  
tlrc Supreme Court. 

A rn7fikd ibr y laintiff- 
Aihrches for defendants. 
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DICK, J. This is a civil action, brought for the settlement 
ox' a trust estato. The case mas heard upon the complaint, an- 
swer and replication of the parties. 

The execution of the trust deed is admitted, but the pay- 
n~ente made and the liabilities incurred by the trustee are con- 
troverted hy the cestuis que trust. The merits of the contro- 
versy arc not before us at this stage of tlie proceedings, as the 
only matter appealed from is an order of His IIonor directing 
an accou~it of the :r:anagernent of the trust fixnd. 

A trustee is bound in  the esecution of his t rmt to carry ont 
the pur loses contemplated by the grantor, with honesty and 4. 
lidelity ; to keep regular and accurate weomts of' all receipts 
and payments made by him i n  the disc!large of his duty, and 
if the estate in his hands is not sirficient !i)r ; ; ~ ~ c h  indelnaity, " .  
he can hold the cestwis p w  trust personally ~esponsible. A d a m  
ki. 61. 

When the facts connected v i t h  the ~nanagernent of the trust 
are in dispute, the rights of t!~e parties cannot be readily as- 
certained and determined witl~out an account. This is the usual 
course adopted by Courts of Equity and if any of the parties 
are dissatisfied with the report of tlie Naster, the cause of ob- 
jection can be presented by proper exceptions and thus the 
Court can decide all matters of controversy. 

We think this a proper case for an account, and His Honor 
was right in  making the order appealed from. Let this be 
oertified.. 

PBR CURIAW Judgment affirmed. 
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1. Where  issues t o  b e  tried by a jury, arc  tendered by the  plaintiff, and such 
issnes are  objected t o b y  the  defendant, and o t l ~ e r s  tendered, and  t h e  presiding 
J u d g e  direct6 those  tendered by the  p !h t i f f  t o  be submit ted;  IIekZ, that  
there  cnn be n o  appeal t o  t he  Supreme Conrt from such preliminary order. 

K.u!es 111, IV and V, adopted by the  9:tpreme Court  at  J u n e T e r m ,  1371, discuss- 
cd and iuliy cspl:iiued by Pearson, C. J .  

Civil action tried before Cload, Jndge, at :L Spccial Terlil of 
K o i ~ a n  Superior Court, Jariimrj, 1872. 

The complaint alleges that the defendatit, Tobias TLeslcr, by 
21, dsed heariny date November 27tli, 1843, cvr~vcyed a certain 
tract of land in  Roman County, to Barnuel Peeler and others, 
School Cornniictee of the 38th district of comri~on schools, and 
their successors, &c. That the plaintiffs in this suit, in their 
corporate capacity, are entitled to the care and custody of said 
premises, under an Act of the General Assembly, pnssed April 
12th, ISGO, &c., and that they were lawfully possessed of the 
said premises at the time of the trespass committed by the de- 
fendants. That the defendants, Trexler and Roseman, at the 
instigation and request of the defendant Kesler, unlawfully 41- 
tered upon said premises, and then and there injured a certain 
school house sitnated upon the said premises. by carrying off 
the flooring, a number of benches, &c., &c. 

Defendants admit the act; complained of and that they were 
done a t  the instance and request of defendant Kesjer, who 
claimed title to the premises. 

A t  the Special Term aforesaid, the plaintiffs, by their attor- 
neys, tendered the following issues of fact to be tried by a jury. 

I. Did Tobias Kesler convey the land described in the plead- 
ings, to Samuel Peeler and others, school committee, &c. 
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11. Were the plaintiffs lawfully possessed of said land at the 
time of thd alleged trespass ! 

111. Did Roseman and Tresler, defendants, at the instance 
and request of the other defendant, unlawfully enter, &c ? 

IV. What  darnage have plaintiff's snstained by the unlawful 
acts of the defendants ? 

Defendants' counsel objectcd to these issues, and tendered 
the following : 

I. Did the defendant Kesler, on the 27th day of November, 
1548, sign, seal and deliver to Samuel Peeler, and others, 
school committee, kc., a certain paper writing in the words 
and figures following : .? * x- -x 

11. Did the defendants Trexler and Roseman, by the corn- 
mand of Kesler, enter upon the prernises and despoil the same 
as alleged ? 

111. If yes ; What is the value of the damage 
Whereupon, His Honor ordered the issues tendered by the 

ylaintiff'to be submitted to the jury. 
Frotn this order the defendants appealed to the Suprenlc 

Court. 

PEARSOX, O. J. By the cotn~non law mode of procedure, 
the partics lllade up  "the issue" by their pleadings. By the 
mode of procedure in Oonrts of Equity, the issues were riot 
eliminated by the bill and answer, as the testimony was all in 
writing, in exhibits and depositions. The Chancellor could take 
his otTn time, if the cause was heard npon bill, answer, exhib- 
its and depositions, and the argument of conneel, and settlefor 
himself "the issues" upon which the case turned. 

C. C. P. adopts the mode of procedure in Cotirts of Equity, 
by complaint and answer, and " the issucs" are not "elimina- 
ted by the l~rotwdingr." This i n  complicated actions gives 
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vise to rnuch inconvenience, because the trial is byejury upon 
the  viva voce test, instead of depositions, which could be pe- 
rused at leisure ; hence very frequently, after the jury is em- 
panelled, and the witnesses are examined, much delay is caus- 
sd by the discnssion and "wrangling" of counsel as to "the 
issues," which the Judge should snbmit to tile jury, and His 
Izonor is obliged "off hand,"to decide upon n-hich issues the 
case sho~zld turn. The consun~ption of time d u b g  the term, 
in the discussion about ["the issues," results in serious dam- 
ape to suitors of the Court, arid upon 'appeal after verdict and 
judgment, in many cases, this Court has been compelled to or- 
der a venire de noeo, because some material matter had not 
been submitted to the jury. Rules 111, IT c% V, were adopted a t  
June  Term, 1871, as a rerned,~. f i x  this evil, & a l l o ~ i n g  the 
counsel a t  the appearance t e r~n ,  if they could agree, otherwise 
the Judge to settle "the issues," so that when the case was 
called for trial, there should ho no delay, and all that was to 
be done was to examine t l ~ e  witnesses and take the verdict, 
after proper instructions from the Court. 

It was not intended by these rules to wake an entire change 
in the mode of jnry trials heretofore in use, so as to require in 
every case a specid verdict, setting out the dray facts, leaving 
the law to be afterwards declared by the Judge, or to require 
a special finding of particular questions as dry facts, t h e  legal 
effect to be aftarwards decided by the Jndge. C. C. P.. section 
232 and 223. 

Most of "the issues," or questions upon which a case turns, 
are compounded of both law and fact, with instractions in re- 
gard to the law. The only purpose of the rules was to have these 
issues or questions settled beforehand, to avoid delay and sur- 
prise a t  the trial. Does the deed nnder which the defendant 
claims as color of title cover the land in dispute Z Odorn v. 
Johnson a t  this term. This involves both law and fact. It 
was for the Judge to instruct the jnry what are the bounda- 
ries, and for the jury to find whether these ljonndaries cover 
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the land. Did the defendant have a good title to the land t 
HcKesssori v.. Nennessee, at this term. I t  was for the Judge to 
say what facts the jury must find to entitle the defendants to 
their verdict. From these two examples, the questions or is- 
sues presented in a case, can be easily settled according to the 
rules. Another instance, indictment for murder, plea, ' L  not 
guilty." "The issue" is a compound of law and fact. The 
Judge must instruct the jury, ;if they are satisfied that the 
prisoner killed the deceased, what facts are necessary to con- 
stitute murder. So the jury are to decide on the instructions 
and the evidence, the issues "guilty" or "not guilty." 

W e  presume the judge would not be precluded from pre- 
senting other issnes in his charge, should it appear by the 
investigation, that some other matter ought to be passed 
upon by the jury for the purpose of a decision on themerits, 
subject of course to his power to allow a continuance to avoid 
surprise. 

Thus i t  is seen, that the only alternative in practice which 
was intended to be made by these rules, was to have the issues 
made up heforehand, after due reflection upon the complaint 
and answer, instead of haring i t  done afier the trial was en- 
tered upon. So the idea of an appeal from this mere prelimi- 
nary proceeding, is out of the question. Suppose, before the 
adoption of these rules of practice, the judge had on the trial, 
refused to submit a certain matter to the jury, could the 
trial stop, so as to allow an appeal! I t  might as well be con- 
tended that when evidence is ruled out, the trial should stop, 
until the opinion of the Supreme Court could be had in regard 
to it, by an appeal. The rule would be rescinded at  once, if i t  
had the effect of giving occasion for delay by appeal, where 
the counsel of the parties shall differ in opinion with His 
H o ~ o r .  

Appeal dismiased. 

Judgment a f i rn  ect. 
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Where a deed was made by a father to  his son, in pursuance of a previous agree. 
ment, and contained the following clause to-wit, "for, and in consideration of 
$200, and the faithful maintenance of T. L. and wife, P. L., hath given and 
granted unto the said T. L, a certain tract of Iand, to  have and to  hold, &c." 
Held, that this stipulation constitutes a charge upon the land, iu the hands of 
the hcir at  law, though not upon the personal estate in thc hands of thc ad- 
ministrator. 

This was an civil action tried at  the Fall Term 1871, of 
Caldwell Superior Court, before Mitchell, Judge. 

The suit was brought by Mary Laxton, who alleged in her 
complaint, that she was the widow of Thomas Laxton, de- 
ceased ; that said Thornas Laxton was scizcd at one time of 
several tracts of Iand, which he gave by way of advancement 
to his three sons, charging the land given to Levi, one of his 
sons, who has since died, with the maintenance of the said 
Thomas and the plaintiff during their lives. A copy of the 
deed to Levi is set forth. The clause in said deed, which is 
relied upon to establish the charge of maintenance, kc . ,  is as 
follows : "Witncssetl, That for, and i n  consideration of tllc 
sum of two hundred dollars, and the faithful maintenance of 
the said Thomas Laxton and wife Polly Laxton, hat11 given, 
granted, &c., unto the said Levi Laxton, a certain piece or 
parcel of laud, &c., &c." That the said Levi promised anti 
agreed? at  the time of the execution of said deed, faithfully to 
maintain thc plaintie and her husband ciuriog both their lives 
as p8rt of the consideration for said conveyance, <kc. 

That said Levi did perform this undertaking during his life 
time. That since his death the defendants, his personal repre 
scntative his widow and her heir at  law, have failed and refhs- 
cd to support and maintain plaintiff. 

Plaintiff demands judgment, that a trnst be declared in  her 
favor, in consequence of the provision in the deed, and that 
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the defendants, the widow and heir at law of Zevi Laxton be 
declared Trustees, &c. 

That an account bc taken to ascertain a reasonable amount 
for maintenancc, and that the personal representative be re- 
quired to pay the same i n  exoneration of the real estate. 

Defendants admit in their answer thc execution of the deed 
and that a correct copy is set forth, but elley deny that the 
land conveyed to Levi Laston was subjected to any charge 
for the maintenance of the said Tlioolas arid the plaintiff. 
They deny any promise to support and maintain the plaintiff, 
and the said Thomas, at  the time of the execiition of the deed 
and insist that tlie complaint is multifarious. &e. They deny 
nIso that they have refused to support the plaintiff: 

The case was r e f e n d  to the Clerk, to report the facts touch- 
ing the contract between Thornas Laxton and Levi his son. 

What mould be a reasonable support, &c., for the plain- 
tiff? Have the personal representative, and heir at  law, and 
next of kin, refused to support ? &c. 

The Clerk took testimony and reported to the Conrt. The 
report was confirmed by Nis Honor. 

Upon motion, a decree was madc by His Eonor in substance 
that "the Court is of opinion, that by the deed of Thomas 
Laxton to  his son Levi, the land described in said deed, is sub- 
ject to a charge for the maintenance of said Thomas and wife 
during their lives. 

I t  is therefore adjudged that a lien i 3  hereby declared upon 
said land for the support of the plaintiff; and it  further appear- 
ing that the defendant Tilly, administrator, has assets to the 
amount ofone hundred and seventy-six dollars, in exonerati~n of 
of the real estate i t  is ordered, that the administrator, so long 
m he bas assets, p a j  to plaintiff the sum of $4Opt394 annum, 
and that in default of assets, the sum is declared a charge up- 
on the land to be discharged upon payment of $40 per an. 
%u.rn.'' 

Defendants made several objections to the rnlings of Hiu 
T-Ionor : 
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1st. That tlie bill was multifarious. 
2nd. That the action could not be maintained in the name 

of plaintiff. 
3d. That the decd did not constitute any charge on the real 

estate. 
4th. That there was no evidence of a promise, and that the 

Conrt could take no notice of the report of the Clerk. 
The case was heard upon the'eomplaint, answer and rpport 

of the Clerk, and Ilis Honor having overrnled all objections 
made by the defendants and entered the jadgmcnt above sta- 
ted, they appealed. 

Ovide Dupe', for plaintiiT. 
FoIk, for defendant. 

READE, J, The maintenance of tlie plaintiff is not % charge 
upon the personalty of the cstate of Levi Laxton, dec'd, in 
the hands of the defendant his administrator, but i t  is a charge 
upon the land which Thomas Laston sold to Levi Laxton, 
with the stipulation that Levi should support the plaintiff. 

The judgtnent below will be modified in conformity with 
this opinion, and the came mill be remanded, and this mill be 
3erti5ed. 

PER C E R ~ M .  Judgment modified. 
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A. R. HOMESLY W .  ELIAS AND COHEN. 

A. R. HOMESLY vs. ELIAS and COHEN. 

Where there are two places upon a Rail Road for the  reception of freight, one 
called the depot proper, the other a platform a half-mile distanb from the 
depot proper, where heavy and bulky articles were received and deposited for 
shipment; and there was evidence tending t o  show that a quantity of cotton, 
(the subject-matter in controversy) had been delivered at  the platform, Held, 
that  under the circumstances of this case defendants had a right to ask a wit- 
ness the question, "Where was the customary place to  deliver cotton to  the  
W. C. and R. R. R., in Charlote?" and also the question, "where was the Rail 
Road depository of cotton;" and that it Kas erroneous in t h e  Court to  ex- 
clude such testimony. 

This was a civil action tried before Logan, Judge, at Fall 
Term 1871, of Gaston Superior Court. 

Plaintiff declared upon a written agreement made between 
the parties, and dated Janaury 25th, 1865. The agreement ia  
in substance as follows : " Tlie parties of the first part, (de- 
fendants i n  this action,) stipulate and agree with the parties 
of the second party (plaintiff in the action) to sell to him 200 
bales of cotton, of middling quality. &c., to be delivered at  
the depot of the Wilmington, Charlotte and Rutherford Raif 
Road Company in the city of Charlotte." 

I n  consideration of this undertaking plaintiff agreed to pay 
for the cotton at the rate of $1.50 per pound in cotton yarn, 
at  forty-five dollars per bnnch to be delivered at  Cherryville, 
&c.  he' testimony in the case is voluminous. 

The testimony deemed material to the decision of the case, 
the exceptions to the evidence and the charge of the presiding 
Judge are clearly set forth in the opinion of the Court. 

There was a verdict for the plaintiff. Rule for a new trial. 
Rule discharged. Appeal prayed and granted. 

Bynum, Scilenck an d Bailey for plaintiff. 
Ilbks, TEZsort and Vance & Dowd for defendant. 
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BOYDEN J. This was a civil action, founded upon a written 
contract which is made a part of the case, by which the defendant 
had undertaken to deliver for the plaintiff at the depot of the 
W. C. & R. R. R, in Charlotte two hundred bales of cotton: 
I t  appeared in evidence that there were two places for the re- 
ception of freight ; one which may be called the depot proper, 
where the buildings were? and where the station agent usually 
transacted his business ; the other, a place for the reception of 
freight, was about a half mile diatant, a t  the point where the 
W. C. &. 1%. R. R. crosses the Railroad leading from Char- 
lotte to Statesville, where platforms had been erected for the 
reception of cotton, iron and other heavy and bulky articles, 
and was called the cotton platforms ; and i t  was at  this place 
that the Rail Road usually received these heavy and bulky ar- 
ticles for transportation, and there was evidence tending to 
show that the defendants had delivered the plaintiff's cotton at  
this crossing. 

The plaintiff took the position that a delivery of the cotton 
at  the platform a t  the crossings, would not constitute s deliv- 
ery in the meaning of their contract; but that the cotton should 
have been delivered at  the depot proper. 

The defendants called as a witness Allen Cruse, who testi- 
fied that he was the only licensed drayman in Charlotte in 
1865, and that he hauled most of the cotton of Elias & CoIwn 
for the plaintiff. This witness was asked by defendants "where 
was the customary place to deliver cotton to the W. C. &. R. R. 
R. in Charlotte." This evidence was objected to by the $lain- 
tiff, and rejected by the Court. Defendants then asked the 
witness where was the Rail Road depository for cotton ? Plain- 
tiff objected to this evidence, and his Honor sustained the ob- 
jection. The Court then stated to the counsel of defendants, 
that they might ask where the depot is, and where the cotton 
platforms were. 

The witness then stated that the cotton was delivered at the 
platform a t  the crossing, by direction of IIarly the agent a t  
the depot. 
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His Honor in charging the jury in relation to the depot, 
said, "A depot is a place to receive and forward freight, en- 
trus'ted for safe keeping. There are moro than one depot on 
Bail Roads. The question is at  which depot was the cotton 
to  be delivered : which is the depot meant, is a question of 
fact for the jury." 

W e  think His Honor erred in rejecting the evidence as t~ 
where mas the customary place to deliver cotton to the W. C. 
& R. R. R. in Charlotte, and mheye was the Rail Road depos- 
itory for cotton. 

This could have been evidence in any view olr the cnse, as i t  
touched the very :point in issue; but wore especially was i t  
evidence as his Honor stated to the jury that this was a ques- 
tion of fact for them. After this charge of His Honor, upon 
what principle could it be insisted that this evidence was in- 
admissible ? 

As His Honor was in error in rejecting the evidence offered, 
and as the decision of this question disposes of the case in this 
Court, me deem i t  unnecessary to notice any of the other 
points made by the defendant. 

The authorities cited to snstain His Honor in the rejection 
of the evidence, have no application. 

There is error. This will be certified. 

PER CURIAM. Venire de aovo. 
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1. Under our old system of practice and procedure, a Justice of the Peacc 
had a right to grant a new trial when judgment was rendered against an ab- 
sent party, if a, proper application was made within Len days. Rev. Code. 
chap. 62, see. 15. The provisions of that S t ~ t n t e  have not been materially 
changed under the new system. C. C. P., see. 538. 

2. T'v'hen both parties to an action are present a t  thd trial in a Justices' Court, 
and thecase is hcnrc', atid judgment rendered; a new trial cannot be allowed. 
The p a ~ t y  dissatisfied must appcal to thc Superior Court. C. C. P., see. 528. 

Motion to dis~nIss an appeal heard before 7Aogan, Judge, 
at Fall Term 1861 of Cleaveland Superior Court. 

The plaintiil' sued thc defendants upon an account and they 
were citcd to appear before a Justice of' the Peace. Eoth 
parties ap1,cared o!i the day ol a trial, witnesses \yere exam- 
i~led, and tlie cafic was heard by the Justice, and a judgment 
rendered i n  Savor of the defendants. Several days after the 
trial, the plaintifl' filed an affidavit and asked for a new trial 
bcforc thc Justice. A new trial was granted, and from this 
oi:der of the Justice the def'endants appealed to the Superior 
Court. In tlie Superior Conrt, plaintif1 moved to dismiss the 
appeal. The motion iva? allowed, and the appeal dis~rlissed 
from n-hich judgment the defendants appealed to tlie Supreme 
Conrt. 

1 B ~ a y y  Rr Xtl'ony, l'ouny and Cntt heior ibr plain tifi. 
B-ynum for defendants. 

DICK, J. Under our old system of' l~ractice and procedure, 
a Justice of the Peace had a rigllt to grant a new trial when 
rendered asainst an absent party, if a proper application was 
made in ten days afterwards. Bev. CWe,  ch. 62, ~ c .  15. 
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The provisions of this Statute have not been niatcrially 
changed under our new system. C. C. P., see. 508. 

When both parties to an action are present at a trial in a 
Justice's Court, and the case is heard and judgment ren- 
dered, a new trial cannot be allowed. The party dissatisfied 
wi'th :he judgment can have a remedy o n l ~  by  appeal t u  t h e  
Superior Oonrt. C. C. P., see. 528. 

There was error in the rulir~g of IIls dIo!:or. This will be 
certified to the end that  tile p p 2 r  procendings 1113:,7 I)c had to  
set aside the order for a new t r id  ~ l l a d c  1 , ~  the J~yt iec .  

. Where  s n o t e n a s  given, ar d mad.: payable to  b a s  guardiali, a r d  i t  iv~ruaftt.1'- 
wards, i n  settlement,  delivered t o  t he  husband of t h e  v a r d  wi thout  endorse- 
m a t ;  Held, that  a sui t  upon said note  was properig brought  in the n m , e  of 
t he  guardian t o  use of the  husband and his wife. 

3. A t rus tee  may anc in  his own name, o r  he  may join his cesttti yue t ~ ~ c s t  ; ar.d 
t he  trust between guardian and,ward,  may be kept  alive a : ter  a settlement,  if  
they so  ehome, without a puiyose. Zaaki??, v, Alli.i.cn, &l K. C. 673. Bigg.7 v. 
TVilliams, a t  this term. 

This was a civil action tried before Logan, Judge, at Fall 
Term, 1871, of Cabarrus Court. 

The plaintiff deblared upon a promissory mote given by the 
defendants and made payable to "Susan Mebane, guardian of 
E. S. Mebane." The said n ~ t e  was delivered to the said E. 
S. Mebane and her husband, upon their marriage, in settle- 
ment of the guardian account and without endorsement. 

Suit  was brought in the name of the guardian, to the use of 
the owners of said note-the husband and wife. 
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Defendants demurred upon the ground that the suit Should 
have becn brought in the name of the parties really interested 
and that tile guardian was improyerly joined. 

The Court overruled the demurrer and gave judgment, fiom 
which dufcndants appealed. 

I ~ o D ~ ~ A N ,  J. This acatioll is b1.ol!ght on ;L ~!otc made hy the 
defendants, p~yaiiic to the plaintifF, ' S ~ ~ s a n  Rtebaiie gl?ardian 
of E. S. Mebane." The infknt afterwards rnerried Ilzrrris, 2nd 
the guardian deliccrecl the note t o  tllc 11nsI)nntl and his 
wife as a part of her estate, hut n c ~  er tr:tr:sfcrred the legal title 
by endorsement. The defendants dctnnr on the ground that 
the action should have been brought i n  the nanle of Ilarris and 
his mifc as plaintif& instead of in the name of the gnardia~l. 

The C. CY. P., see. 55. says: "Evcry action must be prose- 
cuted in tlie name of the real part 7. in interest except as other- 
wise provided in sec. 57." 

SIW. 57 says, "A trustee of an express trust " " 'may 
sue without joinin? with him the peraon for whose benefit the 
action is presented." And, "A trustee of an express trust 
within tlic meaning of this section, shall be construed to include 
a person Mth  whom, or in whose name, a contract is wade for 
the benefit of another." Certainly a gnardian who takes a note 
payable to himself and describing himself as guardian, is trus- 
tee of an express trust withiu the very words of this section. 

H e  may sue alone without naming a cestui que t~itcst, or be 
may join them wid1 llirn as was done here. The defendants 
cannot be injured by this, because if the ceatuis pue trust are 
made parties as such, as they are here, he may plead any de- 
fense which would be good against them ; and i t  they be not 
he can by an answer averring their equitable interests, set up 
such defense, and the Court may require &em t o  be made 
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parties. Bankin v. Allimn, 64 N. C. 673. Biqys v. TEl- 
Ziams decided at  tnis terrn. 

But i t  is said that here the trust had ccased by the delivery 
of the note to the ward as her property upon a full settlement; 
of tlie guardian with her. We do not think that this altered 
the matter. If the gnardian had endorsed the note to the 
ward, that would have ended tlie trnst ; but there was nothing 
unlawful in Beeping the trust alive ; the parties might do so if 
they chose, for any or without ally purpose, and that the legal 
estate was not transferred by an cndorscmcnt, shows that they 
did choose to keep i t  in tbc trustee. 

The judgment below is afirtned. 

F. G. SIMMONB et nl. us. THOXIAS G. WILSON ct  d, Com~uissioners of Jones. 

The Commissioners ofaCounty have no r i ~ h t  to  escecd the douhlo of thes ta te  
tax, except : 

1. To pa? dchts of t h e  County legally contl acted belwe theadoption of the Coc- 
stitotion. 

2, When the tax is for a special purpose, 2r.d bas heen allowed by an Actor  
the General Asserliblg.* 

This was a motion to vacate a restraining order, heard bc- 
fjre Clarke, Judge, at Chambers. 

The complaint alleges that the defendants, tlrc Comniission- 
ers of Jones Cotinty, had levied 75 cents o r 1  the $100 valnation 

*NoTE. -T~~ Act authorizing the Cornnlissioners of Jones to  levy a tax wa* 
rcpealed March 4tb, 1971. 



of real ~ ~ t a t ~  i n  mid Co1ant-y f'or taitoul purposes. T l~e  same 
r;ot having been subrrlitted to  :i vote of the people, nor to a 
vote of aily to~vlrblljj~, s n d  ~vl'ithr)?~t a~ t l to r i ty  ot iL1l.y F C I I O ~ I  ~ l i l -  

mittee. 
Tllat t ! q  ltad leviotl a tax to pay old debt*. of- 49 w n t h  o ~ t  

the  $100 valuation ; that they had levied a t a x  of 20 ceriti Sol- 
current expenses, & < A .  ; all thc t a w s  t ~ ~ , e t l l ~ > r  :tmonntinp to  
$8, 30b or1 t l ~ e  $100 \-;tluation of prolterty. lxa: and ~rersouai ; 
that the State taxes for all ~ I I ~ ~ O S C P  did not  exceed :if I - ~ i  
cents on the $100 valnation aforesaid ; tliat said ~ ; ~ X C H  N W  i l l  

violation of the Constitntiol~ a:rd laws of the land. 
Complaint asks judgment for an ir!jurrction, <kc. 
His IIonor Jndgc T l i o n ~ a ~ .  made a11 order req:tirinlr the 

fcndxrlt8 to ahow cause why a:; ilrjrlrlctiorl blio~iltf no t  !)e isslaed 
i n  the Illcan t ime granted a reetraini:rg order. The t3e 

r >  ferlcl:ints an.;wercal the ('oiq~~)!i~I~tt;. bhey adntittcd i~ lev? 0-1 
'7;) cents for schocjl j,nrposes, and alleged tliat i t  was necessary 
for that ptarpose; that a tax o f 4 9  cents on the $100 rxinatiori 
of r e d  and personal properry 'ivab levied to pay debts and nee- 
cssary expenses; that  :I tax ot 77 cents w:ts lcvied to hililtj 

bridges and for the support vl' t1.c poor, a:ld that  imtcri:nt v:ap 
necessary for that purpose :, and they were anti~orixe(eti to iecy 
tile sarrlc by all Act of the Cjerieriil AssP:~~:)!~. rittifiec? &Iililr.:k 
Ist ,  1870 ; that ,-, tax ot 2!) cents on the $1110 v a l - : n t ~ o n  w:~r: 
l:.v'cd to pwy mcessary exyewes for the cnsaiug y t w .  

O n  ~rlotictrl, bcforc Clarke, JntEge, the restrnining order g~.:int- 
ed by J ildge Tilomas, wds v lcate6 and l h i n t i f t ' : ~ ~ ) p ~ " : l ~ d .  

. . I~C.P)R.IAN, J. We t f ~ i n l i  think the Ch~?lr;::,s~vricre I,(+ 

r i g l ~ t  to exceed the doable c ~ f '  tlie State tax, exccpt : 
1. T o  ~ ) a y  debts of the Coui:t,y k g d l y  c.on:rwted /)ri,,r te 

r , ,  the adoption <if the present Ftatc Ccmstitntion. ~ h e r p  do  not 
appear to i:e any ot these. 
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2. Wllen the tax i~ for a special purpose and bas been allow- 
ed by an Act oi' the Legislat~~re. Sowe of the taxes here were 
levied nnder an Act which has since been repealed. If the tax 
was not collectrtl before the repeal, i t  cannot be collected nfter- 
wards. 

Tllc judgment below should have continued t l ~ e  injunction 
as to tlle excess of the tax over the double of the State tax. 
The case is remanded to be proceeded in according to law. 

Let tllo opiriio~~ be certified EaPh party will pay his own 
costs 

The 8tn:e is bound, under the Act of 1869-"70, to pay t h e  expcnsrs of conveying 
convicts to the penitentiary. T l ~ e  Act of 1870-'71, chap. 124, does not repeal 
the former Act in this respect. 

This was a petition for a mandamus, heard before Watts, 
Judge, at Special Term of Wake Superior Court, January, 
1872. 

The plaintiff was the sheriff of the colunty of IIendersou. 
He btated in his petition that one Charles IIatc.l~ison was tried 
and c-onvicted at the last Terrri of Heilderson Bnperior Conrt 
.of larceny Qand sentenced to be confined in the pniteutiary 
for tl~ree years. Tliat according to the judgment of the Court 
he brought the said convict to the penitentiar.~ and delivered 
him to the officers in ch'arge of that institution. That the 
incurred expenses, kamounted to $100 or more for conveying 
said convict to  the penitentiary, and that the State was bonnd 
to pay the same:; that he had presented his claim to the Aud 
itor, and he had refused to audit the same. The petition 
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further stated, that the sutra claimed had been allowed by the 
County Commissioners of Henderson collntg. 

H e  prayed for a mandamus against tlie Auditor. 
IJpon the hearing the petition, His Horror ordered the writ 

to be issued as prayed for. Fro:r~ wl~ic.11 older tl;e defendant 
appealed. 

Philhips c% Xerri7t~on for plairltiff 
Attorney Beneral for the clefent1:~n t. 

BOYDEN, J. The Act of 186:)-'70, pruvidcti that the cs- 
pense of keeping, maintaining, con veyir~g, and guarding con- 
victs sentenced to confine~ncnt i n  tire lw~i te i~ t ia ry  slionld be 
defrayed 1)y the State Treasury fro111 t l ~ e  tllrlc of  the seatenet: 
of such convict. The Act of 1870-71, ch. 124, see. 3,  declares 
'' That the State shall not be held 1 iAl~  f;)r the expense of 
maintaining convicts, u11ti1 they slr:~ll li:l~e been received a t  
the penitentiary, nor shall arly rllurleya i)t: paid out oi the 
Treasnry for support of con vietd p r i t ) ~  to  blwll reception." 
prom t)se wording of these two s t ; ~ t ~ ~ t e s ,  we thir~k it is mani- 
fest that the 1,egislatnre did not intend to repeal that part of 
the Act of 1869-'70, wlijcli enacted t l~a t  the esperlse of con- 
veyingconvicts to the penitentiary sl~onld IE defrayed by tire 
State Treasury as it wonld be very rirlj!~st, that the experrse 
which must be so i~neclnd, and SO l i e ~ ~ y  for t l ~ e  distant courl- 
ties and so ligllt for Wake and the rreigi~borirrg ~ounties,  and 
such as are contiguous to the railroads, tll.tt the language of 
the two Acts shows that tlie Act of 1570 '1, only intended to 
provide. that thereafter the expense of rnaintaininp convicts 
ahould no longer be borne by the State, until their reception 
at the Pententiary, leaving the other expenses, to be detrajed 
as provided in the Act of IS@-'70. 

In deciding the question of law as above, it map be p r o p .  
t o  remark, that this Oonrt does not clarrn the right to coin- 
mand the Auditor to decide otherwise than according to his 
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own  jrltlg~rretlt, in tlie matter, hnt only that tire plaintiff is en- 
titled to llr~ve his claim a!ldited :mil a l l o w d  or rejected wcor 
ding to tile jrtdgtrlent of tile Anditor. 

I .  Wilere o l)ai.ty h:i$ :L mitrlesb s n ~ n ~ n , ) n e d  ill h i s  behall, and the  said witness i6 
i : ~  attendance upon tlla Court,  b u t  is neither sworu, tendered, nor  examined : 
11~14 that  according to  :he practice in this State,  t he  a t tcntance of said wit- 
IWFS f l ~ o ~ l l t l  be taxed azaiust t l ~ c  par ty  by whom h e  was s u m m o ~ ~ e d .  

8. W11t2rea inatc!%il witness nafi !xen summoned and is not present a t  thc  trial 
bu t  liss theretolore been iu attendance, and the  question is made in a p t  t imc, 
t he  party summoniug 111e witness, 11ns the  riglit t o  tax the attendance of sucll 
witness against his adversary orrl?. in case of fiatisfactory proot of t he  material- 
ity of' t he  witnes., :r~rt! that  his ohccuce was on account of sickncss o r  o ther  suf- 
tici%t ?:$as-. 

This was a ~ l ~ o t i ~ i i  tor retaxatioi~ of eostb, heard before Can- 
lion, Jrrdge, a t  Fall  tern^, 1870, of Transylvania Superior 
(hur t .  

Air action of yjectment was tried betwccn the parties at 
Spring Term, li;(iO. 13ef'ire the jury mas empaneled, ench 
party called their witnesses. Xone were sworn or tendered by 
the defendant in the action. A verdict was rendered for the 
defeudant. The plaintiff :moved that the attendance of the 
defendant's witnesses should be taxed against her. The Court 
ordcred a rule !to show cause against the  defeudant. .This 
rule was continued:till Fal l  Term, 1870., when the Conrt oi- 
dered that the defendant pay the attendance of her witnesses 
a t  the trial term, and that plaintiff pay the costs fbr their at- 
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tendance at the previous terms of the Coiirt and while the case 
was pending. From this order the plaintiff 'appealed to the 
Suprerrie Cuurt. 

I ~ I ' D E N ,  J. i n  this case, 1jtfor.e the parties had announced 
themselves ready for trial, they called their witnesses and they 
answered the call. The parties declared that t l q  were ready 
for trial, and the jury was empaneled i~nd the trial proceed- 
ed, and a verdict was rendered in favor of the defendant. There 
were a number ofthe defend:trit's witnesses in attendance that 
were neither qualified nor tendered, and after the verdict, the 
plaintiff moved for a rule to show cause \ ~ l i y  the defendant's 
witnesses, that were neithel. sworn nor tendered, should not be 
taxed against him. His Honor rnade the following order : 

"That the defendant show cause why the taxation of costs, 
should not be orded and made as moved for. " The motion 
and rnie were continued by consent. The Court ordering the 
taxation of witnesses to be deferred and to await the final de- 
cision. 

A t  Fall Term, 1870, the Court ordered that "the defendant 
pay the costs of said witnesses at the trial term, and that the 
plaintiff pay all the costs' for their previous attendance." From 
this order, taxing him with a lm-t of tl~es?witnesses, the plain- 
tiff appealed to this Court. 

This motion to tax the defeudant with the costs of his wit- 
nesf~s, who had neither been cinalified nor tendered, mas made 
i n  apt time. The question made is wl~etller a party whose 
witnesses are in attendance, is entitled to have such witness- 
es who are neitlier qualified nor tendered before tllc verdict, 
taxed against his adversary. 

We think the practice i n  this regard is well settled, that in 
cases where a verdict is rendered the p r t j  is only entitled 
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to have such wilnesses taxed who are either sworn or tendered, 
Coston, v. Baxter, 7 Joues 111. %oley v. Ro6inson, same 30, 
and J7enaZlle v. Vheeler, 1 N. U. L. !Reps. 515. When a 
material witness who is not present at the trial, but who 
has theretofore been in attendanee when the question is made 
in apt time, a party is only entitled to have snch witness tax- 
ed against his adversary upon satisfactory proof of the mate- 
riality of hie evidence, and that his absence was on accomt 
of sickness or other snficient canse ; for if the witness failed 
to attend withont sufficient excuse, he is 11ot entitled to have 
his attendance taxed against either party, but is liable to a pen- 
alty of forty dollars, and to such damages as the party m a j  
have sustained by reason of his wilful default. 

When the question is as to thenumber of the witnesses to  
be taxed, on account of a conflict of evidence, that is matter 
of discretion fhr the Judge who tries the canse, and no appeal 
lies in such a case. 

There is error. This will be certified. 

PER CURIBM. J~adg-mcnt reversed. 
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JAMES L. BATTLE ua. W. & W. RAILROAD. 

1. I t  is enacted by the Act of 1856'57, ch. 7, "that when any cattle or other live 
stock shall be killed or injured by the engines or cars running upon any rail 
road, it shall beprima facie evidence of negligence:" this rule can only be re- 
butted by showing that the agents of such rail road company used all proper 
precautions to guard against damage. I t  is not sufficient to prove that  there 
was probably no negligence. 

2. Icdepcndent of thc legal presumption, whcrc rail road cars were left on an 
inclined plane, where they could be easily set in motion, and welc very inse- 
curely fastened; and one of the animals, for the killing of which this suit wafi 
brought, was killed a month previous to  the otner, by a car, which had es- 
caped and run down the same grade and the agents of the defendant being 

tbus apprised of the danger of huch action, did not use proper precautions t o  
prevent future injury, IfrZd to be gross negligence. for which the company 
was responsible. 

Clark vs. B7. N. I:. 8. R., 1 Winst., 109, cited and approved. 

This was action brought by plaintiff against the defendant 
to receive damages for killing a mule and calf. Tried before 
Moore, Judge, a t  Fall Tern] of Edgecon~be S~lperior Court. 

I t  was in evidence that the rail road of t l ~ e  defendant ram 
through the enclosed pasture lands of the plaintiff, that there 
was a continuous grade on the land from and through the pas- 
ture to the depot, about a half mile distant. That two empty 
cars were eo lpled together, and left standing on the grade or 
inclination all night, the npper car being chocked with a stick 
of wood. O n  the next day the lower car was found to have 
run down the grade and killed the mule of the plaintiff, the 
npper car still standing and chocked. The calf had been kill- 
ed a month previous by a car left on tlie grade, but there was 
no evidence as to how the car was left. 

A witness testified that a man could kick out the chock, and 
with his hand start a car to running, and being started, i t  
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would ran of its own motion with acclerated velocity over the 
grade fc~r more than R lmlf mile. 

Another witness testified, witl~ont objection, that he had 
been long employed on Railroads, and according to  the usage 
of' building roads iio considered it a proper and suitable grade. 
This grade was on the main track, and i t  was in evidence that 
tile Comparly generally left their empty cars standing on the 
grade nrld not on any turnont. 

Witness testified that turn-out-r could 1)s consfmxted wllcre 
empty cars could securely rest xrithout doririnq or c.onpling, 
but at considerabie cost. 

The Court charged thc jury, that  if the car was so left on 
the main tract and pradc, thnt one marl (+odd uncouple it and 
by his sin& i k r i r l ,  conld and did start it running down the 
ypde  wiicreby the ~ n d c  and calf were killed, it was negligence. 

Verdict fbr plaintiff. Eu:e for mzire (?e novo. Eule dis- 
.r:!iar h ~ved. J adgrnen t for plaintif!. Appeal by defendant. 

DICK, Q. The railroad track of the defendall t passes tl~rougll 
the pastnre lands of tlle plaintiff for a half mile, with a des. 
eending grade. The nrnle and calf belongirq to the plaintiff 
m r e  killed by cars whicll in st,me way were set i n  motiou 
and run dowr~ tlle grade. 

By presumption of law (Act 1857, c!:. 7 )  the defendant wai 
guilty of negligence, and this presumption could only be re- 
butted by showing that the agcnts of the det'endant had used 
all pro:)er precaution to guard against the damage. I t  was 
~nf ic ien t  to prove that there  as probably no negligence. C h k  
r. TE N. 4:. 12. 12. Coo, 1 Winston, 109. 

Illdependant of the legal presumption, the evidence in  this 
ease showed gross negligence on the part of the agents of the 
dofendarrt. 
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The cars were left on an inclined plane where they could be 
easily set in motion-and they were very insecurely fastened. 
The calf was killed a month before the mule, by a car whicb 
had escaped from the fastening and run dovn the grade ; and 
the agents of the defendant were thns apprised of the danger 
of sucll accidents. and they did not use proper precaution to 
prevent fnture injmry. 

There was no error i n  the cIiarge of His Ilonor and the judg- 
must be affirm~d. I' 

1 

PER C onr AM. J u d p c n t  affirmed. 

W. A. HAGLAR & WIFE and othcrs vs. It D. McCOMBS. 

1 When a father is indebted to his children, and gives them property or  money 
at their maturity or marriage, the presumption is that this is a payment of the 
debt, and not  an advancement. This presumption is, however, liabIe t o  be re- 
butted by the facts of the case. 

2. If money i s  given to a son-ic-law, ander similar circumstances, or paid by the 
father-in-law as surety, tbe same rule applies. 

:I. If a father, while acting as executor, receives into his possession a number of 
slaves bequeathed to  his children, and afterwardssells one of them, and retains 
and controls the others until their emancipation ; HeM, that in an action for 
an acconut for the hire of said slaves, &c , i t  shall be determined, as a fact, 
whether he converted or intended to convert the slares to  his own use, o r  
whether he held them as trustee or bailce for his children. It the former, a 
debt is established, and the prcsnmption ~ b 0 v e  referred to  applies-otherwise 
i t  does not. 

4. A trustee is xenerally entitled to commissions, but when a person is trustee 
by reason ot his being executor, and voluntarily assumes cmtrol  of a fund 
willed to minor children, he not being their guardian. heis  not entitled to com- 
missions. 

5. A fathefis  bound t o  support his children if he has ability to do so, whether 
they have property or not, and he is not entitled to  any credit for such support 
in  a settlement of accounts between them and himself. 
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- -- 
W. A. HAGLAX AND W1lW et at v.=R. D. M c C o ~ s s .  

6. In an action for an account, againstan executor, the personal representative 
and not the children of a deceaaed legatee, should be made tt party. 

Taylor v. Lal~itr, 3 Xar. 98. Walker v. Crowder, 9 Ired. Eq. 478, cited aud ap- 
approved. 

W .  B. The transcript sent to this Court does not show before whom this case 
was tried, but inasmuch as it was filed during the term, and Judgo Cloud presi- 
ded at the last term of Cherokee Court, it is premmed that it was tried by him. 

This was an action tried before Cloud, Judge, a t  Fall Term, 
1871, of Cherokee Superior Court. 

This action was brought by the plaintiffs against the defen- 
dant, seeking to charge the estate of the intestate, Abram 
Sudderth, with the value of certain slaves and the hire of other 
slaves, which they allege were willed to them by their grand- 
father John Hennessee. They claim the slaves and other pro- 
~ e r t y  under two clauses of the will of said Hennessee, which 
are set out in the opinion of the Court. The plainti&, Sarah, 
wife of Haglar, Margaret, wife of Howell, Ailsey, wife of Hyde, 
Judy, wife of Dean, are the grand children of Hennessee and 
the children of Abram Sudderth by a former marriage, and 
the plaintiffs Wallis, Victoria, Abram and Jacob Williams, 
who sue by guardian, are the children of one Excey Williams, 
deceased, who was likewise a grand daughter of said Hennes- 
see and a child of Abram Sudderth. 

The defendants are the administrators of Abrarn Sudderth, 
deceased, his widow, who was his second wife, and a daughter 
of the second marriage, and her husband. 

I n  the progress of the trial, the case was referred to auditors 
for an account. They made a report to Fall Term, 1870. 

Various exceptions were filed to the report by both plaintiffs 
and defendants. His Honor sustained the exceptiond made by 
the plaintifls, and overruled the defendants'. 

Plaintiff's moved for judgment according to the report modi- 
fied by their exceptions. His Honor refused to give judgment, 
and each party appealed to the Supreme Court. 
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The et;eeptions to the report, and all other facts material t o  
the case are fully stated in the opinion of the Court. 

Erwin and Folk for plaintiffs. 
Phillips c% Merrimon and Dupre' 

RODMAN, J. PZaint$'s case : John Hennessee died in 
1843. leaving a will by which he bequeathed among other 
things as follows : 

"Item 4. I give Abrarn Sudderth's children, my grand- 
children, the one half of n ~ y  negroes remaining after the above 
bequests are taken out, and also the boy my wife has during her 
life time." 

I Ie  likewise by item 6, gave his said grand children a share 
in the residue of his estate. Abram Sudderth and Patrick 
I-Iennessee werc appointed executors. 

The plaintiffs, Sarah, wife of I-Iagler, Margaret, wife of How- 
ell, Ailsey, wife of IIyde, and Judy, wife of Dean, are the 
grand children referred to in the will, the other plaintiffs are 
children of Excey, one ofthe grand children of the testator who 
died after him. 

The cornplaint states that Abram Sudderth, under the 
above bequests to his children, received several slaves, one of 
which he sold for $1000, which he invested in part payment 
for a piece of land purchased in his own name for about 
$7000. I t  also makes Lycurgus Howell and his wife Adlee, 
who is a daughter of Abram Sudderth by his second marriage 
parties defendant. The administrators of ilbram Sudderth 
are also defendants, but no account of his estate is asked for. 
The plaiutiffs seek to charge his estate with the value of the 
negroes which he received from the estate of their grand-father 
and sold, and with the hire of the other negroes which he kepti 
in his possession nntil their emancipation. 

Defence : 
1. The principal defence is that Abratn Sndderth during 

his life time delivered to the femes plaintiffs at or after thei* 
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marriages, negroes or other property, the value of which 
should be deducted from the debts claimed by the plaintiffs. 

2. That as the claims of the plaintiffs are several, they can- 
not sue jointly. 

3. The administrators of Abraln Sudderth say they have 
no  assets. 

4. Lycurgus Howell and wife say t l~ey  ought not to be par- 
ties, as they have no interest in the controversy. By consent 
i t  was referred to auditors to state an account of the propei-ty 
received by Bbram Sudderth under the bequests of the will of 
Hennessee, and of the property and money given by him to 
his children during his life. 

An account was accordingly taken, by which i t  was found 
that Abrani Sudderth had received property of his chilrlreu 
amounting, according to the mode of taking the account, 
adopted by the auditors, $6,580.83, and that he had given to 
the children as aforesaid, different snrns, to some less, and to 
others more, than their proportionate shares of the above. 

Both parties excepted. 
Before proceeding to the exceptions, however, it will be well 

to notice some points which &re independent of the main clues- 
tions, and of the mode of taking the accounts. 

1. Upon the showing of the plaintiffs, the children of Ex- 
cey are not proper parties. They can assert no clsim to her 
property in action, except through her personal representa- 
the .  The complaint should be amended in that respect by 
making her administrator a party in lieu of her children. 

2. I t  is clear that no recovery can be had against the ad- 
ministrators of Abram Sudderth in the face of their denial of 
assets, without an acconnt being taken oftheir administration. 
3. Such an account being necessary, Lycurgus I-Iowell and his 
wife, and also the widow of Abram Sudderth are proper par- 
ties because they are interested on the account. 

4. Although the plaintiffs, if they recover at all, will each 
bave a separate jndgment in his favor, yet they are tenants of 
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a comtnon fnnd, and the judgments to be given will affect 
t lwn all. They are all therefore properly made plaintiffs. 

Having thus cleared the case of these minor questions, ? re- 
turn to the exceptions. 

The plaintiff's exceptions n!:iy be rednced to two : 
Krceytion 1. Thai, the property and money given to them 

by their father i n  his life time, was given by way of advance- 
ment, m d  x n n o t  properly be set off i n  abatement of their 
present clainls wl1ic21 are dehts. 

Answer. That wonld be true, if it appeared that the sup- 
posed gifts had been professedly nrade as gifts or advance- 
rmlenrs. A de1)tor may undoubtedly tnake a gift to Iris creditor, 
and leave t l ~ e  debt unpaid. I n  the case of a delivery of money 
or prc)pcrt,v hy a, debtor to :I creditor witllout consideration a t  
the time, t h y  being btranpx*, the p~esnnlption mould .be 
very strong that snch transfer was not :t gift, b ~ i t  a sale or pay- 
incn t. And a l thu~~gh undoubtedly in the case of a transfer un- 
der snch cit.cninstances by a j~arerlt to a child, the presumption 
would be more easily rebutted, yet we think upoil the naked 
facts, the presumption must be against its being a gift. In the 
present case, it is a question to hc determined upon the circurn- 
stances. wllether thc property and money put in posssessioli of- 
t l ~ e  plaintiffs, or paid to or for them, was intended by thc fath- 
er as a payment of a debt which he owed them, or as a gift 
whicli still left the debt ~tnpaid. There is no direct finding 
upon this question, n0.r any direct evidence upon it. In h c t  
the question itself is not  anywhere distinctly stated. It seems 
to be assumed that the s.t~yposed gifts were intended as ad- 
vancements. I n  the absence of all direct evidence, and of cir- 
curnstanccs other than those stated, we think the presumption 
wonld he that the father intended to pay his children what he 
owcd theai, rather than to ~mheg i f t s  to them, leaving the debts 
nnextingnished and subsisting. Just  as if a father nas agreed 
to gire  a !,ortion to a daughter during his life, wliicll is left un- 
paid at his  death^ a legacy to her in his will, is generally pre- 
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snrr~ed to be in payment of tlle portiou ; though the presnrnp- 
tion is liable to  be rebutted by proof of circumstances indica- 
ting a contrary intention. 2 Story Eq. Jur.  secs. 1108 &- 1109. 
Taylor v. Lanier, 3 Mur. 98. This exception is therefore over- 
ruled. 

Exception 2. That the sun13 paid to or for the I~usbands of 
Mrs. Dean and Mrs. Willirtms, ought not to be allowed as 
against them, because they were paid by Abram Suddertii on 
notes to which lie had become surety for their resljectire hus- 
bands. 

Answer. I t  can scarcely be contended that n gift of proper- 
ty to a son-in-law, mould not beprima ,facie an advancen~ent 
to the wife ; and this being FO, no reason is seen wily the pay- 
ment of the husband% del~ts  would not be equally an adrance- 
mgnt ; and no reason is seen why the father's ]laving become 
surety for those debts should malie the payment the less XI 

advancement. The same reasoning would seem to apply to a 
ease where the father was a debtor to the daughter b e t ~ r e  her 
marriage. The husband was entitled to receive payment, and 
the qnestion is a t  last as to the intention ot the parties, as to 
whether i t  was in fact a pay went or a gift. 

This exception is therefore overruled. 
The defendant's eaceptions are very numerous. I will en- 

deavor to abbreviate what is to be said upon them by grctuping 
several of the same soft togetker. 

Ezco~tion 1. That uo credit w:~s allowed the tatl~er for the 
necessary expenses of the negroes received 1)y him, while in 
llis possession. 

Answel.. The auditor c h r g e d  tile intestate wit11 ths surrj f i r  
which he sold one of t l  e negroes with interest trirn tile hale. 
Clearly t l~ i s  was right, and i t  is  not e~ceptecl tu. They tiler. 
ehar'zed him with the annnal vaine of the serviues o t ' t t~z  otller 
rlcgrctes up to their elrlanc.ipation. We rnnst assulrie that t l l i ~  

\vae, as i t  o~lght to  hare Ijeen. the rw: r a l ~ c .  iifte~. :in estilr!att~ 
of the 11suii1 attendant expenses. A+ to wlteti~cr i t  was :l ( .I ,! . -  
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rect valuation in tact or  not. we are ~ l o t  called on ti, say. X o  
question of that sort appears to have been distinctly 1)rehented 
to  the Judge below, or to have been found by him. 

This exception is overruled. 
B u t  we no not wish to  be understood as s ~ y i n g  that this ac- 

count is  taken on a correct principle. 1 shall remark on that 
after disposing of the exceptions. 

2. Xzception. That  the  father was not credited with the 
support of his children (during their minority, as we nnder- 
stood it.) 

Answer. A ibther is bound to support liis cI1i!d1.cn dnring 
minority if' he be of ability to do so, w1:ether t!~cy have pro 
perty or not, and he is entitled totheir  rnrr~irlgs. If the fhther 
be idigent, and the children have property, t1.e proper Coart 
may apply a portion of' their income to his assistance ; wit]>- 
out such order he  cannot touch it. l l in/k .~~> v. ('wrudcv-, 2 Ire., 
Eq. 478. 

This exception is overrnled. 
3 Exceptim. That  the intestate was nut all:)\! rid arry com- 

missions for managing the  property of' the p!ai~~titfu. 
Answer. A trustee is generally entitled to c.orr~lnissions 

But  here the intestate was only a trustee b~ reason of' his be- 
ing one of the executors of Hennessec. Ile was not t l ~ e  guar- 
dian of his children so as to  entitlc llir~lself t ~ )  the care of their 
property. I I e  voluntarily assurned it, i:o dol:l)t, f ' r o ~ ~ ~  rr~crtires 
of' affection and therefore a t  least e s c u d ) l y .  1 1 t h  lrept IIO ac- 
counts. H e  never accounted fhr t l ~ c  fund, or paid it orer in 
specie, tliough he may have paid other ~)r.ol)clrty ot q u : d  0 1  

greater value. I I e  never charged and ~ ) ? t ~ t ) i L t ) i ~  Ire\ c3r drc;rerl 
c.ommissions. Wr: think he is not entitlctl to  gry. 

This esception is overruled. 
4 Bkceytion. That  Nelson A l'oweil i. riot :i p r t ~  
A?7.~er .  I have not seen on the pleadings 1 1 1 ~ ~  h'owc~11 i b  i l l -  

tercstrtl. If  lle ought t u  he a l)art?. tjic l ) l ~ i l ( i i r ~ ~ i  c.;lrl I,e 

m~erided to make him so ; and if this be not t l ~ ~ n r .  t l ~ e  c!etrl~tl- 
ants can h'ave the benefit of tire p l ~ i n t  liereaftel. 



352 I N  THE SUPREME COURT. 

Having thus disposed of the exceptions, as i t  was necessary 
to do, it will be seen that none of thexj go distinctly to the 
merits of the ease. I t  is necessar.y, therefore to go on and in- 
dicate what we conceive to be the questions really arising on 
the facts pleaded, and which must be decided in order to settle 
the controversy between the parties upon its merits. 

The first question is, did Sudderth convert to his own use or 
intend so to convert the negroes received by him for hid chil- 
dren, or did he continue to hold them a% the propcyty of hie 
children up  to their emancipation ? W e  say did he convert or 
,intend to ctnvert : because although i t  was not in the power 
of Sudderth the father, by any act or intention of his not as- 
sented to or acquiesced in by the plaintif&, to transfer their 
property i n  the negroes to himself, or to prevent their follow- 
ing in the bands of third pemons, get if he showed by his manner 
of dealing with the negroes that he re~arded  them as his own, 
and upon that footing made payments to the plaintiffs which 
they received, it wonld be evidence of their assent to tlie con- 
rersion, which, in the absence of fi-stid or some otlier equitable 
element of like force, would bind then), so that h e y  could 
riot afterwards deny it. And upon this question the facts (if 
they be facts,) that Sudderth never became guardian for his 
children, or made any returns of the hire o i ' the  negroes for 
their benefit, or accounted to tliern for the hire, as all his 
other dealings with respect to the negroes, would be evidence 
from which a conversion would be inferred ; or from which it 
iriight be inferred that he i r ~ t c ~ ~ d e d  to keep those negroee as his 
own, and to give his children (the plaintifis) other property in 
lieu of thern, in which they acquiesced. 

The second qncstion can only arise if iz be fo:lnd that he 
did cmvert them. In  that eveut the qaesticn would arise, 
wllich I hare before adverted to, whether the supposed gifts 
to his children were intended as payments of the debt incurr- 
ed by the conrersic~n, or as aclvancenlents out of his own 
estate, leaving that debt sr~bsisting in f i l l .  A o d  i n  case the 
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conversion is found, this second question would be subject to 
the presum~tions 1 have suggested. 

The parties wonld probably be entitled to have these ques- 
tions tried by a juyy, and in such a case tlle Judge should 
take care properly to instruct tbe jury as to the presnrnptions 
which should guide them in the absence of countervailing 
evidence. I f  the conversion be found the presumption wonld 
exist that the supposed gifts were intended xs payments on thc 
debt so inclarred. In that ease it will also lollow that Sod- 
derth must be charged with the value oi' thc negroes at the 
t ~ m e  ot the conversion, and the plaintif* will each recover his 
proportionate share of such value, with interest if thought 
proper to be given, subject to such payments ::IS ?lave been 
made to him. 

If however it  be found that Sudderth continually kept the 
negroes as the property of his children, he b e j ~ g  simply their 
hailee or trustee, then the mode of making on t  the pres- 
ent account against hirn will be wrrect. There can be 1 1 0  

gronnd for contending that tile supposed gifts were payments 
on a debt found not to exist. They must be reg,arded a,s ad- 
vancenients, not to be deducted from the alrloant of the debt 
or damages against Sudderth, but to be cliarged against the 
children in the settlement of their distributive shares of his 
estate. I n  either point of view tile mode adopted in ~r lnking  
out the accounts of the gifts to the cElildren is wrong. They 
runst be charged with the value of the property delivered as 
payine~its, or advancerr~ents, which ever they may be, a t  their 
respcclive dates. The negroes paid or given to tllen, in ei- 
ther case were theirs, and the loss by death or emancipation 
was thcirs. I n  this view of the case no question is now prc 
sented as to t h  statiite of limitations. The ease is remanded 
to be proceeded in according to this opinion which wiIl be 
certified. Neither party will recover costs in this C'ourt in either 
case. 

PER CURJAM. Cai~se remanded. 
The sa,me judgment is given in  No. 300. 
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J d. OSBORNE, Assignee vs, JOSEPH HENRY. 

I. Questions of costs and security for the prosecution of suits, should as agen-  
era1 rule, be left to  the presiding Judge in the Court below, yet  a defendant is 
entitled to invoke the supervisory power of the Supreme Court to  protect his 
riehts in regard to  the costs of litigation. 

2. Wben a n  essipnee in bankruptcy proposes to  take the place of the original 
plaiutifin a suit, Lie ought to be required to gire an undertaking, or make a 
money deposit out of the fund, snfEcieut to cover the costs. 

:;. Whcthtr an assignee in bankruptcy can sue i ? ~  f o m a  pauperis. Quere? It 
would seem to fall under the principle, that executors and administrators are 
not cmbraced within the provisions of law allowing persons t o  sue in form6 
p~t~peris. 

This was a rule for security, lienrd before Cannon, Judge,  
Spring Term, 1870, of Henderson Superior Court. 

An action was brought by one Israel against the defendant 
for the conversion of a mule. After the suit was brought Is- 
rael became a bankrupt, and the plaintiff was appointed his 
assignee, and on motion was made party plaintiff in the place 
of Israel. 

A rule for better sec~lrity was taken upon the aasignee, who 
answered upon affidavit "that said bond was good at  the be- 
ginning of the suit, and that he was not able to give better se- 
curity," and asked to be allowed to prosecute with the existing 
security, which was allowed by the Court. 

The defendant at  the next terrn moved to dismiss for want 
of a prosecution bond, and for "insufficiency of the application 
to pro~ecute with existing security." The motion was ooer- 
ruled and the defendant appealed to the Suprerne Court. 

(Ivide Dupd, for plaintiff. 
D. ~olern'an, for defendant. 

PEARSON, C. J. A t  first we were inclined to the opinion 
G a t  all questions of costs and security for the prosecution, 
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ought to beleft to the kga l  discretion of the Judge i n  the Conrt 
below, and we were reluctant to interfere with his ruling be- 
cause he being on the spot, could form a better opinion of what 
would further the ends of just ie ,  irorn the surroundings of the 
case, than we are in most cases able to do ; snch matters as a 
general rule should be left to I ~ i r n .  13nt our conclusion is, that 
defendants are entitled to invoke the supervisory power of this 
Conrt, in order to protect t l~eir  rigll:~, to l)e tecnred in regard 
to thc costs of the litigation. 

Here the assignee in bankrrri)tcy 1 ) : ' ~ i ~ ) ' ~ ~  to  take the place 
of the original plaintiff, and to plecrwl with the case for the 
benefit of thr: fund in banliruytqv, \x;itIr(,lit nialtiug any provis 
ion lbr the costs of the prosccutioii. IIe puts lris applicatiorr 
upon  an aftidavit, which is wholly deficicr~t i n  t l ~ a t  degree of 
candor and fhir dealing. which a Court has a. liglrt to expect. 
"Said bond was good a t  the beginning of thc Conrt," leaving 
i t  to be inferred that it was not good now ; "hc is not able to 
give better secarit~," leaving it to be inferrcd that he is co 
able to give the security required by la;v ; a ~ l d  on this he asks 
"to be allowed to prosecute with existing secoritg," that is, no 
security a t  all. 

Had Osborne made application to sue " i i t  f i , t . t i l cr  pc~uperis," 
i t  mould have presented tlte question ~l iet l rer  an assignee i:i 
bankruptcy can be allowed to sue witlrout giving security or 
making a rnoriey deposit, which i t  seems wonld fall nnder the 
principle that an executor or administrator is not embraced in 
the provision for suing " in forrncc paup&," but lie seeks to 
qet rid of that objection on the ground of an '. existing securi- 
ty," which as we have seen is worthless. Even supposing that 
the security of Israel, the original plaintiff, was solvent and 
willing to continue bound .in the new aspect, which the case 
had assumed by the intimation of Osborne the assignee. 

In  the absence of both of these fiilcts, we see no reaPon why 
the defendant has not a riglit to ;insist upon baing secured as 
to the costs of t'le litigation. Thie objection was taken in "apt 
time." 
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There is error in  the ruling of His Honor, which the Court 
can review : Osb m e  when he applied to be made plaintiff, 
and to be allowed to proceed with the action for the benefit of 
the fund in bankruptcy, ought to have been required to give 
an andertaking or make a money deposit elit of the fund, suffi- 
cient to cover the costs. 

I f  the objection had not been taken in "apt time." and the 
case had been allowed to go on until i t  was called for trial, 
His EIonor might well have exercised the discretion to order 
the trial to proceed, without further security, inasmuch as na 
further costs wonld be incorrkd, and the motion to dismiss at  
that stage wonld have been a manifest attempt to stifle justice. 

Error, this will be certified. 

PER CGRIAX. Judgment reversed. 

L. P. BAYNE & C O .  vh. DAVID A. JENKINS, Treasurer. 

1. Mandamus will not lie to compel the Treasurer to  pay money on any claim 
against the Strte, until the same has been passed upon and a warrant issued 
by the Auditor for that purpose. 

2. When the Legislature has forbidden a warrant to be issued, the elaimant 
must apply to that body for redress, or institute proceedisgs in the Supreme 
Court. 

&xer v, A ~ U I I L ?  ant7 Jef~kiw, 65 N. C., GYO, cited and approved. 

This was an application for a writ of mandamus against 
the treasurer of the State to compel him to pay certain coupolza 
on bonds which had theretofore been issued by the State. I t  
is not thought necessary to state the facts more fully, as the 
case is decided upon the power of the Court to issue a manda- 
mus against the Treasurer, under the state of facts set forth in 
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the opinion of the Court. The application for the writ of 
mandamus, was made before His Honor, Judge Watts, a t  
Chambers, February 16th' 1870. IIis Honor declined to issue 
the writ, and the plair~tiffs appealed to the Snpremk Court. 

UztcheZor for plaintiffs. 
R 2'. Bat& for the Treasnrer. 

1. The action sliould be against tlic Auditor. Past due 
coupomare a claim against the State, and cannot be paid reg- 
ularly ~vitliout a warrant from him. Laws of 1868-'69, chap. 
270, sees. 63 & 71. 

2. The action will not lie, because tliere is no appropriation 
Act. The Act authorizing payment of 1)laintiff's coupons is 
repealed. Act of 1869-'70, ch. 71. 

3. Mandamus doe; not lie aguainst tlic Auditor, to compel 
him to audit a claim, or against the Treausurer to pay it. 
Cottol~ V. ZLLis, 7 Jones 545, is certainly contrary to Inany cases 
decided by the Superne Court of the United States. See U. 
AS, v. Guthrle, 17 Howard, 284. 6: AS. Y. Semnun, 21 Curtis' 
edition IT .  S. Reports, 470. Ilecatzw v. I'atddi?~~q, 14 Peters, 
497. U. 8. v. Commissioner, 5 Wallace, 563. 

Tliese eases show that mandamus will lie against one of the 
heads of the Executive Departments, only where his duty is 
simply clerical. Where his discretion is to be exercised 
in any respect, the action cannot be maintained, nor can he be 
compelled by mandamus to do anything in the line of his 
oecial duties. See Att'y Gen. .i-. Justices of Nuilford, 5 
Ired., 315, State v. Bomer ,  Eusbee, 257 

If  each Superior Court in the State could order the Treasu- 
rer to pay out moneys or command the Auditor to issue war- 
rants, the fiscal concerns of the State could not be regularly or 
intelligently conducted. All claimants could in efect sue a. 
sovereign. State by resorting to mandamus against the officers 
in charge of her funds. 
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The remedy of claimants, in caEe of corrwpt refusal by the 
Auditor or Treasurer is pointed out in Attorney General v. 
Justices of Guilford. He may be impeached or indicted, or 
resort may be had to the Legislature. 

4th. The Constitution of the State (Art. IT. Sec. 11) giveg 
the Supreme Court original jurisdiction to hear claims against 
the State, its decisions to be merely recommendatory. This is 
a clear exclusion of the right to resort to the Superior Court 
by mandamus. 

5th. As the money raised by the special tax for the Western 
R. R. Co., i3 not nearly suEcient to pay all the coupons, i t  is 
submitted that the plaintiffs are entitled in no Court to more 
than their rateable share. 

6th. The appropriation to this Company is unconstitutionaF 
because by the act the route is materially changed from what 
i t  was at the adoption of the Constitution. Galloway v. Jen- 
kins, 63, N. C. Rep. p. 147. Besides other variations, one sec- 
tion bf the act authorizes a branch road to be built to connect 
Fayetteville with the Wilmington, Charlotte and Rutherford 
Railroad. The petitioner does not allege that the bonds issued 
were not to be uscd for this purpose. 

READE, J. The case of Boner v. Adams and Jenkins, 65 
N. C. 639, is decisive of this case. 

I t  is there said, "The Treasurer, Jenkins, can pay no money 
out of th6 Treasury except on the warrant of the Auditor. 
Acts of 1868-'69, chap. 270, see. '71. 

In  this case there is not only no warrant from the Auditor, 
but i t  is stated in the complaint that the Legislature has for- 
bid the Treasnrer to pay the plaintifi. And the Auditor ir? 
his warrant upon the Treasury in any case must recite the law 
under which it was issued, and the Legislature has expressly 
forbid a warrant or the payment of money in this case the 
Auditor could not issue a warrant. It would seem that even 
if the Auditor had been embraced by the plaintiff's demand 
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J .  T. COUNCIL V .  J. 8. WILLIS AND A. W. FADOER. 

the resnlt must have been the same. If the plaintifi have a 
claim as alleged; it seems that his remedy is, an application to 
the Legislature or a suit originated in this Court. 

There is no error. 

JOHN T. COUNCIL vs. JOHN 8. WILLIS end ANGUS W. FADGEN. 

1. Wiiere a judgment was obtained in a court of law, and an injunction was 
afterwards issued to  restrain the collection of it, which injunction vas  dis- 
solved and judgment entered upon the injunction bond ; Held, that a motion 
to vacate the latter judgment, npon the allegation that the original o m :  had 
been satisfied by payment to the sheriff could not  be entertained. 

2. If such payment had been made, the regular and proper course would hare 
beea to plead the same, o r  to  l~ave  satisfaction entered upon the record, and 
not to  oEer proof of payment upon a motion to  vacate a regular judgment. 

This was a motion to vacate a judgment on an injunction 
bond, beard before Russell, Jardge, at Fall Term 1971 of Bh-  
den Superior Court. 

The facts upon which this rnotion were predicated are stated 
sufficiently in the opinion delivered by the Court. The mo- 
tion was overruled by PIis Honor, from which the defendant 
appealed to the Scprerrle Conrt. 

READE, J. The facts, so far u~;  thcy arc nccessary to be 
stated, are, that defendants Imd judgment at law against plain- 
tiff; wllich judgment the plaintiff filed a bill i n  eqnity to 
enjoin, and did enjoin teniporarily; but the injunction was 
afterwards dissolved, and then the defendants failing to make 
the:money on their judg~rient nt law, obtainedjudgment against 
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the plaintfft upon the injunction bond, at. June Term 186'7. 
And this motion is to vacate the judgment obtained on the 
injunction bond. These is no irregularity apparent on the 
record, and therefore the motion was properly overruled. The 
fact relied on as affording merit to tlie plaintiffs cause, was a 
receipt exhibited from the Sheriff, who had the execution in 
tlie original judgment at law for collection, which receipt was 
dated 5th Oct. 1854, and was for so much, in full payment of 
the execntion. 

The proper way for plaintiff to have availed himself of this 
receipt was to plead i t  in satisfckction of the judgment and 
not offer it upon motion to vacate. Why vacate a regular 
judgment because it had been satisfied? If, however, the re- 
ceipt were what i t  purports to be, we should regret that the 
plaintiff should lose the benefit of it, by a technical slip, and 
if there were any other way to give him the substantial bene- 
fit of it, we would do so, but it was conceded, that the pay- 
ment to the sheriff was in Confederate Treasury notes, which 
had ceased to have value in  the payment of old debts ; as 
this was, and their worthlessness was notice, both to the Sher- 
iff and to the plaintiff, that they would not be received by the 
.creditor. Probably for this reason the payment was notplead- 
ed. 80 i t  would seem that the plaintifis defence was as nncon- 
scientious as i t  was informal. 

No error. 

PEE CUEXAM. Judgment affirmed. 
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K. 5.  PULLEN vs. THE COMUIYSIONERS OF WAKE COUNTY. 

1. The General Assembly have an unlimited right to  tax all peisons domiciled 
within the State, and all property within the State, except so far as this riqht 
has been limited by the Ccns?itution, either by exprem words or by necessary 
implication. 

2 The General Assembly has under this general power, the right to tax lega- 
cies, collateral descents, &c., and when such tax is imposed upon the sueces- 
sion, or on the right of the legatee to  take under the will, the power is  not re 
strained or limited by the provisions of the Constitution relative to  the tax on 
property. 

:3. Therefore the Revenue Act of 1870-'71, imposing a ~itx on legacies, &c., is 
not unconstitutional, yet i t  cannot be retrospective in its character. 

This was a petition to correct the tax list for the year 1871, 
heard before Watts, Judge, at the Special Term of Wake Su- 
perior Court, January. 1872. 

The petition was heard before the County Commissioners of 
Wake. 

They refused to grant tlic relief ]rayed for, and the yctition- 
e r  appealed to the Superior Court. 

Upon the hearing bcfore Judge Watts, the order of the Com- 
missioners was reversed, and an order made to correct the tax 
list. From this order, &c. The Conimissioners allpealed t o  
the Supreme Court. 

The facts upon which the application is founded, are suffi- 
ciently stated in the opinion of the Count. 

Moore & Gatling, for petitioner. 
Attorney GelzeraZ and Badger, for the Cornmissioners. 

RODMAN, J, Penelope Smith died in October, 1870, leaving 
a will by which she bequeathed $30,000 of personal property 
to  strangers., and made the plaintiff her executor. 
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The executor presented his complaint to the Commissioners 
for Wake county, that the said property had been assessed for 
taxation for the year 1871, at  the rate of 2& per cent on its 
value for a tax to the State, and a like rate for the county ; 
and prayed that he might be relieved of the tax. The Com- 
missioners refused his demand, whereupon he appealed to the 
Superior Court, where the Judge corrected the tax list by stri- 
king out the tax altogether, from which order the Commis- 
sioners appealed to this Court. 

Supposing that the Legislature has a constitutional right to 
impose a tax on legacies to other than lineal descendants! we 
think His Honor was wrong in striking out the tax altogether. 

I t  is clear t h ~ t  the legacy cannot be taxed under the Act of 
April 1871, (Acts 1810-'71, ch. 227,) which does not profess to 
be retrospective, and could not constitutionally be so. "Consti- 
tution, Bill of Rights, sec. 32." If taxable at  all, i t  was so un- 
der the Act gf 1869-'70, ch. 108, which was in force at  the 
death of the testatrix, and imposed a tax of one per cent. on 
the valne of the legacy. It does not appear that the Commis- 
sioners had imposed any tax on legacies before the death of 
the testatrix. They were not entitled to impose any afterwards 
to effect her estate. So that the only question presented, is 
upon the validity of the tax of one per cent. imposed by the 
Act of 1869-'70. 

I t  will be assumed in the present case as an axiom not need- 
ing discussion that the Legislature has an uldi~nited right to 
tax all persons domiciled within the State, and all property 
within the State, except so far as that right has not been limited 
either by expreFs words of the State Constitution, or by plain 
implications. The power to tax is an attribute of sovereignty 
SO vital and so necessary to the existence of a State, that i t  
cannot be held to have been forbidden as to any particular 
subject, except where the policy obviously commends itself to 
our sense of justice, or is most clearly expressed. McCu-Uowh 
v. State of Naryland, 4 Wheat. 316. 
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I t  is contended, however, that this sovereign right has been 
so limited by that provision of the Constitution which requires 
that all property shall be taxe! unifoormly, and which limits 
the rate of State taxation to a maximum of two-thirds of one 
per cent. 

Undoubtedly if the tax in question must necessarily be re- 
garded as a tax on property, the objection would be irresista- 
ble, since this property is not only taxed unifornlly other 
property, but is subjected to taxation as a legacy in additiolm: 
But we do not regard the tax in question as a tax on property, 
but rather as a tax imposed on the succession. on the right of 
the legatce to take under the mill, or of a coIIatera1 distribu 
tion in the case of intestacy. The counsel did not refer us to 
any authority on tlie point and we arc not aware of any. The 
case3 of Alvany v. Powell, 2 Jones Eq. 51, and Statev. Brim, 
4 Jones Eq. 300, have no bearing on it. They merely con- 
strue the statute then existing; and hold tliat its intention was 
to make the actnal location of the property at the death of the 
predecessor a test ot its liability to t l ~ e  tax, rather than his 
domicil, which last had been the rule in tlie English decisions. 
Neither can i t  he held a tax on property merely because the 
amount of the tax is measured by the value of the property. 

Putting these arguments aside: is there any reason why the 
State shall be denied the power to tas  a succession whether i t  
be by gift i n t e ~  viuos, or by will or intestacy? Property itself 
as well as the succession to i t  is the creature of positive law. 
The legislative power declares what objects in nature may be 
held as property ; it provides by what forms and on what con* 
ditions it may be transmitted from one person to another; i t  
confines the right of inheriting to certain persons whom i t  de- 
fines heirs, and on the failure of such i t  takes the property to 
the State as an escheat. 

The right to give or take property is not onc of those natu- 
ral and inalienable rights which are supposed to precede all 
government, and which no government can rightfully impair. 
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m e r e  was a time, at  least as to gift by will, i t  did not exist ; 
and there may be a time again when i t  will seem wise and ex- 
pedient 'to deny it. Thme are the uncontested powers of the 
Legislature upon which no article of the Constitution has Iaid 
its hands to impair them. If the Legislatnre may destroy this 
right, may it not regulate i t ?  May i t  not impose conditions 
upon its exercise ? And the condition i t  has imposed in this 
cfase is P tax. I t  is argued, however, that because the Consti- 
tution (Art. V. Sec. 3) says that "the General Assembly may 
dso tax trades, professions, franchises and incomes," and as 
this right of succession cannot be technically classed under 
either of these heads, i t  must be implied that the Legislature 
was forbidden to tax such a right, on the rule of interpreta- 
tion that the expression of. one thing implies the exclusion of 
any other. W e  think the implication 1s too slight to restrict 
the Legislative power in the exerpise of so vital a portion of i t  
as that of taxation ; and especially so when we can conceive of 
noreasan of policy or justice requiring such a restriction. I t  
might ns well be contended that since Sec. G says the Legisla- 
Sure may exempt cemeteries, &c., ennmerating several matters 
of which the right in question is not one, the Legislature was 
thereby impliedly forbidden to exempt this right, or any other 
possible subject of taxation whatever, cot mentioned in the 
section. I t  is not by such artificial rules that Constitutions 
are to be constmed. 

I t  ia ordered that the assessment be mod~fied by striking out 
thetax to the county altogether and by reducing the State 
Qax to one per cent on the value of the legacy, 

PER CUELAM. Error. 
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BANK OF CHARLOTTE vs. E. H. JjRII'TON, et al. 

1. A demnrrur for want of jurisdiction can only be sustained, where the want 
of jurisdiction appcars upon the face of thc complaint. 

2. Where a note was given iu 1863, there is a presumption that i t  was given for 
a loan of Confederate money ; but that presumption is not conclusive. The 
facts necessary to  authorim the application of the legislative scale are matters 
of defence, and must be pleaded when the note sued on does not prima facie 
show that is applicable, aud when i t  does so show, a defendant must in some 
may claim the application of thc scale. 

5. A demurrer to the jurisdiction of the 3up;rlor Court will not be sustained, 
where it appears in thc complaint, that the note sued on was for more than 
$200; notwithstandinq said notc may prima f i r (  ic bc snb~lect to  the legislative 
scale. 

This was a civil actioil tried before L o p n ,  Jndge, a t  Fall 
Term, 1871 of Mecklenbnrg Superior Court. 

Plaintiff alleged in his complaint :. 
I. That  i t  is a corporation duly created by law. 
11. That or] the 24tl1 of N o ~ e m b e r  1863, the defendants by 

their note promised to 1)xy plaintiff eighty-three days after 
date, $750. 

11. That no p r t  thereof lmd heen paid. 
Plaintiff' de~rlantled judgment for the amount of' the  note 

and interest. 
Defendants deu~urred, and assigned as cause of d e n ~ u r ~ c r ,  

that  it appeared on the f&ce of the complaint, that the Court 
had no jurisdiction of the amount dnc being less than $200. 

O n  inotion of plaintiff's connscl tlic demurrer was over- 
ruled from which judgment the defendants appealed to the 
Snpreme Court. 
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RODMAN, J. A demurrer ibr want of jurisdiction can be 
sustained. only when t l ~ e  want of jurisdiction appears on the 
face of the complaint. Here the sum demanded exceeds $200. 
But the defendant argues that inasmuch as the clairn is upon 
a note made in 1865, there is a presumption by virtue of the 
Acts of 1866-'67, that the note was given upon a loan of Con- 
federate money, a rd  was payable in  like currency, and there- 
fore the scale must be applied, which would reduce the de- 
mand to l e ~ ~  tlian $200. This presnrr~ption however is not 
conclusivc, i t  does not necessarily follow from the date of the 
note; i t  is open to the plaintiff to  show by evidence that the 
consideration of the note mas othur tlian a loan of' Confede- 
rate money, or that it mys agreed to be paid in sorric other 
n:one;y. By the demnrrer which assumes that tlic prcsnrnp- 
tiori is conclusive, thc plain tiff would he cut ofi from this proof 
and subjected to tlie kcale i n  a case to which tlie statute may 
not apply. I t  is true the plaintiff rnight avoid this unjust 
result, by setting out in his cornplaint the particular tkct 
which exempted his demand from the scale, but we think he 
was not bound to do this. A plaintiff is never bound to an- 
ticipate a defence which perliaps may not be set up. The facts 
to authorize the application of' the scale are matters of defence 
and must be pleaded as such where the note sued on does not 
as (as i t  does here) show prima facie that the scale is applica- 
ble to it, and where i t  does so show then the defendant mmt  
in  some way claim the application of the scale. We think 
the demurrer was properly overruled. The appeal is from 
the interlucutary judgment overruling the demurrer, and 
consequently wa are not called to give final judgment. 

This opinion will be certified to the Superior Court in 
order that i t  may proceed according to law. 

PEE CUEIAM Judgment affirmed. 
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WILLXARI NORTON, Adm'r va, TIPOMAS EDWARDS, e? al. 

1. Where an administrator sold land of his intestate for the  payment of debts 
and previous to  the sale an agreement was made between him and the creditor 
of the estate, LLThat if he would buy the laud h s  should have crcdit on certain 
claims and notes over which he had control, and which were due from the in- 
testate, to the amount that  he (the administrator) could p a p p ~ o  rata ;" and 
the creditor on the faith of such agreement bought the iand : IIeltE, that in an 
aetion on the bond gircn for the purchase money, the defendant bad a right t o  
give in evidence the agreement, aud was entitled t o  a credit according to  its 
term-: =lrl fmthe,; that such agreement need not he ~cctiicrd to n r i t ingaud  
that i t  wa i  not contrary to  thr  policy of tlre law. 

1 Willianas v. CJiafin, 2 Dev. 553, cited nud spproved. 

This was a civil action tried at Fall Term of Jackson Snpe- 
rior, Cannon, Judge, presiding. 

Plaintiff alleged in his complaint, that a5  administrator of 
one Kilgon, he had obtained licerise to sell the real e s t ~ t e  of' 
his intestate to pay debts ; that he sold the said real estate, and 
that one of the defendants becanie the purchaser, and executed 
his bond with the other defendant as snrety ; that the bond 
was unpaid, k c .  I Ie  demanded jndgnlerrt fbr the anionnt of 
bond and interest. 

Defendant admitted the execution of the bond and t l ~ c  con- 
sideration. H e  insisted in the answer that he was entitled t u  
a credit upon said bond. That previous to the sale t11el.e wasan 
agreement between him arid tlie administrator, that if the de- 
fendant would buy the land, he should have credit upon cer- 
tain claims or notes due from the estate to the amount of his 
pro ruta share of the assets, &c. 

Plaintiff in a replication denies this agreement. 
Upon the trial before His Honor, defendant proposed to 

prove the agreement. Plaintiff objected. His Honor admitted 
the testimony. 
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The jury, under instructions from the Court, found specially 
"That the plaintiff contracted with the defendant to allow his 
credit for thepro rata amount due upon the several notes set 
forth in the answer. 

There was a judgement fur the amount of the bond, subject 
to a credit of thepro  rata amount that may be due upon the 
notes set forth in the answer. A reference was made to the 
Clerk to take account of the estate, and ascertain defendant's 
p r o  ~ a t a  share. 

From this judgment the plaintiff appealed. 

PhilZips & Herrimon, for the plaintiff. 
Bus6ee & Busbee, for the defendant. 

EEADE, J. The opinion delivered in Brandon v. Allison et 
nl., a t  this term, would be decisive against the right of the de- 
fendant tolhave his set off or counter-claim allowed in this case, 
if i t  were not for this difference in the two cases. In  that case 
the defendant bought the land sold by the plaintiff to make 
assets, and gave his Fond, and when sued on the bond he of- 
fered a qpando jndgment against the plaintiff as a connter- 
claim which was not allowed because, among other reasons, 
the administrator required the funds to answer other judgments 
and demands ; and there was no agreement on the part of the 
plaintiff administrator that the defendant should have credit 
for his bid, or any part of it, or that he should be paid or al- 
lowed his puando judgment as as a counter-claim. 

Buthere there was an express agreement between the plain- 
tiff and the defendant, that if the defendant would buy the 
land at  the sale, he would be allowed to credit on certain 
claims which he held against plaintis's intestate, such amount 
as would be hispro rat@ with the other creditors of the estate, 
and then, for that amount, the defendant should havecredit on 
the bonds which he should give for the price of the land. And 
now in this suit upon the bonds which he gave for the price of 
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the Iand, he insists that he is entitled to a credit or counter- 
claim as agreed, for so much as will be his pro rata with the 
other creditors, of the assets of the estate. 

I t  is insisted for the plaintiff that he is not bound by the 
agrecnient because of the statute which provides that an ad- 
ministrator shall not be charged upon a special promise to an- 
swer damages out of' his own cstate unless the agreement shall 
be in writing signed, &c. Ecv. Code, ch. 50, see. 15. The 
answer to this objection is, that this is not an agreement to 
answer out of146 own estate, but out of the estate of his intes- 
date. See l.Villiams v. Chafln, 2 Uev. R. 333. 

In  the next place the plaintiff insists that the agreenle~t 
was against public policy and ought not to be enforced. And 
i t  is likened to conveyances in trust to pay debts with a provi- 
rjion that those who bid f w  yrope~ty shall be allowed to credit 
the bid upon their claim xgaillst the debtor, the effcct of which 
is to give a Scticious, and in some instances, fabuloils valuc to 
properiy and to defraud creditors. Probably there might be 
cases where purchasers would be relieved horn such purchases 
or w-here such contracts would not be enforced bnt if so it 
would o111y be a t  the instance of the person imposed on-thc 
purchaser or creditor. h d  here the pnrchaser does not com- 
plain of any snch impodition, but he is seeking to enforce it. 
It wouid indeed be moi~strons, if in such case as is referred to 
f i  purchaser at a fabulous price were held to pay up his bid 
and not be allowed his c!aiui as agreed on. And if the case 
before us is a case of that sort that is just what is songht to be 
done if the defendant is not allowed a p ro  rata of his claim 
upon his bid. The plaintiE is seeking to make the defendant 
pay up his bid, fabnlons if i t  were, without allowing him to 
pay i t  or any part of it with his claim. But me do not under- 
stand that the agreement and sale mere of the objectionable 
character of those alliided to. The proposition was not that ;  
if you will buy this land yo11 nnsy gay for i t  with your debt 
agsinst the estate to the exclusion of all the other creditors of 
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the estate ; but it was, If you will buy the land the proceeds 
shall be applied to the payment of all the debts of the estate 
pro rata, your claim among the rest, and so much as mill be 
your share you need not pay up bnt may retain and credit the 
amount upon your claims. The impolicy of such an agree- 
ment, or how i t  was intended to injure any one does not ap- 
pear to us. 

There is no error. The case is not in a aondition for us to 
enter judgment here for the plaintiff or the amount to which 
he is entitled, because the verdict below did not find the a m o ~ n t  
of the credit or counter claim to which the defendant was en- 
titled m d  there was a reference to the Clerk to report the 
amount and at that stage ot the proceedings the appeal was 
taken. This mnet be certified, therefore, to the Court below 
to the end that the amout to which the defendant is entitled 
as a credit or counter claim be ascertained and after allowing 
i t  there should be judgment for the plaintiff for the balance of 
the bonds sued on. The costs in this court will be paid by 
plaintiff. 

PER CURIAM. Judgment a5rmed. 
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J. F. GORE us. M. MASTIN. Sheriff. 

1. A tax list prepared and delivered to a sheriff, according to the proviaions of 
the Revised Code, chap. 99, constituted autl~ority for the collection of taxes, 
and was of the same force and effect, as an execntion issuing from the 
county court upon a judgment rendcrcd in said court in a matter within 
their jurisdiction, and it is no part of the duty of a sheriff to enquire whether 
the  taxes were properly h i d  or not. 

"3 The sheriff being a public off~cer is not bound to h w e  a regularly certified 
Ibt of taxables with him when lie distrains for taxes, it is .sufficient that t l ~ c  
list was made out and delivered to him. 

3. The legality of  a tau cannot be tested in an action brought to recover tlle 
value of property distrained and sold by a sheriff undcr and by authority of a 
0ax list in his hands. 

Ifi~!j,yiyinsv. Simpson, Phillips' law, 1:?6, .Vale v. Pidton, at this ternr. 

This was acivil action tried before Cloud, Judge, at Spring 
Term 1871, of E'ors.ythe Superior Court. 

Plaintiff eomplained that the defendant had wrongfully ta- 
ken a mule out of his possession arid sold it. 

The defendant, who was the sheriff ot Forsytlie connty, ad-  
mitted the taking, but justified the seizure, viz : that lie had 
sreieed the mule under a distraint for taxes due from tlie plain- 
tiff, and which had been assessed hp  the juvticcs of said conn- 
ty, under the charter of the N. W. N. C. 11. R. Co. The 
defendant offerred in evidence a book containing the atrionnt 
of taxes due from the tax-payers of said county for the year 
1868. The Ftmner clerk of the county court certified that it 
was a true copy of the tax lists for 1868, as taken fi-orn the 
original, and that he delivered it to tlie slleriff to collect taxes 
for State arid county purposes, that it mas al~rangcrl alphabeti- 
eally, and contained the r~anies and subjccts of taxation other 
$ban rai! road tax. T11h book was made ont from the assess- 
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ment made and returned to the clerk in May 1868, and did 
not refer to any rail road tax. Defendant also offered in evi- 
dence the record of the county court, directing a vote to be 
taken upon a subscription by the county for a number of shares 
in N. W. N. C. 12. Pk GO., and a subsequent order by the jus- 
tices of said coon ty, directing s tax to be levied on all persons 
and subjects of taxation, now taxable for State and county 
tax for the present year, and that said sheriff collect the taxes, 
amonnting to and upon the tax list as made out by the clerk 
of this court for the present year. 

Plaintiff insisted that no order could be made by the jus- 
tice, directing the sheriff to collect the rail road taxes except 
by an assessment of the property of the tax-pay er made after 
the order, &c. There was a verdict for the plaintiff. Judg- 
ment and appeal by the defendant. 

TV. X. BobKz'ns, Scales & Scabs, and DiZlard & GiZ?rzer for 
plaintiff: 

Masten, Blachzer & iJfcCorkle, and T. J, TFi'Zso% for de- 
fendant. 

BOYDEN> J. Under our for19er system, it was made the du- 
ty of the County Court, at the first session held after the first 
day of April, annually to appoint for each captain's district a 
Justice of the Peace to take a list of the taxable property, 
Rev. Code, ch. 99, see. 53. This list taken by the Justice, of 
taxables, was to be returned to the Clerk of the County Court 
at  the next term after the time prescribed for taking the list. sec. 
66, same chap.: and the Clerk of the Court was directed, on or 
before the 1st day of April, in the year ensuing the taking of. 
the lists, to deliver to the Sheriff of!he county a full and accu- 
rate copy, in alphabetical order, of the lists. See. 81, same 
chap. : and the Sheriff was directed forthwith, to.proceed to 
collect such taxes, sec 82. This list thus prepared and furnish- 
ed the Sheriff, conetitated f h  al~thority of the Sheriff for the 
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collection of the taxes, and was of the salne force and effect as 
an execution issning from the County Court upon a judgment 
therein rendered, in the matter of which the same Court had 
jurisdiction. I t  was no part of the duty of the Sheriff to in- 
quire whether these taxes were properly laid or not ; he was 
commanded forthwith to collect these taxes, and i t  was the du- 
t y  of the fax-payers, to pay to the Sheriff these taxes thus as- 
sessed, when demanded. By section 87, chapter 99, the Sher- 
ifi is authorized, if need be, to dcstrain and sell the property of 
the tax-payer to satisfy the same. 

In  our case the Sheriff seized the mule for wllich this suit is 
brought, and sold i t  to satisty the tax, which the plaintiff de- 
clined-to pay. The Sheriff after retaining the tax and his costs 
and charges, tendered the balance of the price for which the 
mule sold, to the plaintiff. I n  all this the Sheriff was in  the 
strict line of his duty. The Sheriff being a public officer was 
not bound to have a regularly certified list of taxables with 
him when he distramed. nor was he obliged to have any list 
with him ; i t  was quite sufficient that the list had been made 
out by the Clerk of the County Court and delivered to the 
Sheriff. 

I n  this case the plaintiff had no cause of action against 
*the Sheriff, as he was himself in fault in not paying his tax 
when demanded. 

We suppose i t  was one of the objects of this action to test 
the legality af this Rail Road tax. I t  is sufficient to say 
that the legality of this tax cannot be tested in this may. 
SMe v. Fwltma, a t  this term. Hu&m v. Binson, Phillips 
law 126. 

This renders i t  unnecessary to notice the questions as to the 
rejection of the tax list offered by the defendant. 

There is error. This will be certified. 
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PARKER & GATLING us. W. 0. HOUSE, et al. 

1. A judgment by default for want of an answer, admitts that the plaintiff ha& 
a good cause of action and that he is entitled to some damages. 

3. In such case, if the plaintiff's claim for damages is certain or can be rendered 
certain, by mere computation, there is no need of proof, a$ the judgment by 
default admits the claim-but when the measure of damages is  nneertain, the 
assessment must be made upon proof-and the onus as to the amount is'npon the 
plaintiff. 

3. Therefore, where there wab: a judgment by default in a suit on a constable's 
bond. the plaintiff must prove that the debtors were solvent, and the amount! 
of damage sustained by the constables' not using proper diligence in collect- 
ing the claims placed in his hands. 

Parker & Culling v. TV. H. Smith, 64 N. C. 291, Warlick v. Burnett, 1 Jones, 
529, cited and approved. 

This was an action on a constables bond tried before Watts, 
Judge, at  a Special Term of Halifax Superior Court. 

The plaintiff declared upon a constables bond and assigned 
as a breach, that the officer had not used .due diligence in en- 
deavoring to collect certain claims placed in his hands. A 
wmplaint was filed setting forth the different claims pIaced in 
the hands of the oflicer. 

The defendants failed to answer, and at the return term a 
judgment was entered by default and enquiry. 

A t  the Special Term aforesaid, the plaintiff proposed to exe- 
cute the enquiry, and a jury was empannelled for that purpose, 
he read his complaint and the receipt of the Constable, and 
stopped his case. 

The defendant's counsel asked the Court to instruet the jury 
that the plaintiff was not entitled to recover, because he had 
failed to prove the appointment of the constable, and the ere- 
cution of the bond sued on. That he had failed to prove the 
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insolvency of the parties, or any of them, upon whom claims 
had been given to the officer, and that no demand had been 
proved. 

His Honor declined to so charge, but told the jury that the 
plaintiff was entitled to recover the amount of his claims set 
forth in the complaint. The jury returned a verdict in accor- 
dance with the instructions. Judgment and appeal by the de- 
fendants. 

Moore Rr; Gatli~zg for plaintifi. 
Batchelor for defendant. 

DICK, J. This is an action against n constable on his offi- 
cial bond, for a failure to perform his official duty. The de- 
fault of the defendant in failing to answer, admits the execu- 
tion of the bond sued on, and that the plaintiffs have good 
cause of action, and the only question left for determination is 
the amonnt of damages. 

The G. 0. P., sec. 217, makes provision for determining the 
amount of a judgment by default. 

1- I n  any action arising on contract for the recovery of 
money only, the clerk ascertains the amount which the plain- 
tiff is entitled to recover, in the manner prescribed in said 
section. 

2. In  other actions the Judge before whom an action is 
pending, may upon proofs, ascertain the damagea, or he may 
order a'reference for that purpase, or have the damages assess- 
ed by a jury. 

The judgment by default in this case admits that the plain- 
tiffs are entitled to recover somethiny, but in all cases of 
judgment for the want of an auswer, where the complaint is 
not sworn to, the amount must be asceitained upon proofs, 
except where there is an instrument for the payment of money 
only. 

The breach of the official bond assigned in the couplaink, 
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isl that the defendant did not use due diligence in collecting 
claims pa t  into his hands as an oficer. 

The defendant WJ failing to answer, admits this allegation, 
but does not admit the amount of damages, for this is the 
question to be determined upon proofs. Tile plaintiffs cannot 
reasonably insist, that their unsn-orn statenlent shonld fix the 
amount of damages, when the injustice of such a prorosition 
is so apparent, and the lax is so positive to the contrary. 

The pl~intiffs must show their debtors were solvent, and 
the amonnt of damages whic!i they sustnined by the defen- 
dant not using proper diligence to collect tlleir claims. If 
the debtors were inso:vent the 1:iw did not require diligence 
on the part ofthe defendant, as i t  would have availed nothing. 
State 011 ~ d a t i o n ,  7fizrZ;ck v. Brrrnett, 1 Jones 539, and cases 
cited. 

The rules of' law as to proceedings on a writ of enqziry a r e  
stated i n  Parkor. S;- Gatling v. Smith, 64 N. C. ,  291. 

There was error in the ruling of His  Honor. This mill be 
mrtified that proper procedings may be had to determine the 
amount of damages. 

PER CUEIAM. Judgment reversed. 
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SARAH REECE us. JAXEX REECE and wife. 

1. A defendant has a right at the  return term of a summons in an action to  de- 
mand of the plaintiff's couasel, his authority for entering an appearance. Rev. 
Code, ch. 31, see. 57, Rule 16. 

9.  If the demand for the power of attorney be made a t  the return term, it is the 
practice and within the discretion ot the Judge to  extend the time ; if howev- 
er, such demand is not made at the proper time, and before the right to appear 
has been recognized, it comes too late'; unless there be peculiar circumstances 
tending to excuse the party for not making i t  in apt time. 

Motion to dismiss for want of a power of attorney, heard 
before Henry, Judge, at Fall Terrn, 1871, of Watauga Snpe- 
rior Court. 

The action vas  brought in the name of plaintiff to use of 
Hagerman. The complaint and answer mas filed at Spring 
Term, 1871. At Fall Term, 1871, the defendant filed an affi- 
davit stating that plaintiff's name had been used without au- 
thority, and asked for a rule on Hagerman, and the attorneys 
of record to show cause why the suit shonld not be dismissed 
for want of "authority to appear." 

13s Honor allowed Hagerman's name to be erased. Plain- 
iffs attorneys insisted that the filing of the complaint and an- 
swer at  Spring Term without objection, was a sufficient an- 
ewer to the rule, and that they were not bound at the trial 
term to show special authority. His Honor held otherwise 
and ordered the snit to be dismissed. 

From this jndgment the plaintiff appealed. 

I?blk for plaintiff. 
Dupd for defendant. 

BOYDEN, J. The defendants at  the return term had an un- 
doubted right to demand of the plaintiff's counsel their author- 
ity for entering an appearance. Rev. Code, chap. 31, sec. 57, 
rule 16 of that section. 
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But if this demand for a power of attorney authorizing the 
counsel to enter an appearance had been made a t  the return 
term, i t  has been the universal practice to give time until the 
next term to produce and file his power of attorney or author- 
ity, and i t  is within the discretion of the Courut to grant this 
indulgence. 

I t  has often been ruled on the circuit by the most distin- 
guished Judges in our State, that if this demand is not made 
in proper time, and before the right to appear has been recog- 
nized, the demand comes too late. And this we think the 
proper rule ; unless their are some pecnliar circumstances 
tending to excuse the party for not making the demand in apt  
time. 

But however this may be, parties will not be indulged in 
such improper practice, as to lie by until the cause is called 
for trial ; and then for the first time, demand this authority, 
and if not provided at once, insist upon a dismissal of the cause. 
I n  our case the defendants had recognized the right of the 
counsel to appear by answering the complaint they had filed 
a t  a previous term, and ;also by procuring an order to take 
the testimony of the plaintiff "& bene isse. 

There is error- This mill be certified. 

PER CURIAM. Judgment reversed 
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RICHARD LEDBETTER m. J. I. OSBORNE. 

1. Where a judgment was obtained before a Justice of the Peace, and docketed1 
in the oftice of the Superior Court Clerk. The Court has no power upon mo- 
tion, to set aside said judgment, and enter the cruse upon the civil issue 
docket. 

2. It a party has merits and desires a new trial in the Superior Court, Upon a 
matter heard before a Justice of the Peace, he must by a proper application, 
obtain a writ of ~ecordari as a substitute for an appeal. The writ of recordwi 
and not certioari is the proper remedy, tll? Justice's Court not being a Court 
of record. 

This was an application based upon a petition, to set aside 
judgment, heard before Cannon, Judge, at  Fall Term 1871, d 
Henderson Superior Court. 

The facts stated in the case sent to this Court seern to be as 
follows : The plaintiff Ledbetter was indebted to one Noah 
Henry as administrator, as surety for one William Henry. He 
was sued by said administrator before a justice of the peace. 
The trial was postponed for a few days, shortly after the suit 
was brought, thenote was transferred to J. I. Osborne. The 
warrant was amended, and suit carried on in Osborne's name, 
judgment was obtained before the Justice of the Peace. T h k  
judgment was docketed in Benderson and Buncornbe counties. 
After the judgkent was docketed, and execution about to issue 
from the Superior Court, Ledbetter filed a petition before His  
Honor, Judge Cannon, asking for an injunction, "and that 
said judgment may be opened and placed upon the civil issue 
docket as an appeal." A restraining order was granted. 

The petition set forth facta tending to show surprise, and 
charging that advantage had been taken of petitioners igno- 
rance of law, &c. 
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The case being heard before His Honor, the petition was 
dismissed, and plaintiff Ledbetter appealed. 

N o  CoumeZ for plaintiff. 
J; H. Xerrimon for defendant. 

DICK, J. A jndgment in a Justice's Conrt does not create 
a lien upon the property of the defendant. 'l'o have this effect 
a transcript of the judgment must be filed, and docketed in 
the office of the Superior Court clerk of the connty, where the 
judgment rendered. C. C. P., see. 503. 

This proceeding places the judgment on the judgment dock- 
et of the Superior Court to create a lien and for the purposes 
of execution, and in this respect only is it a judgment of the 
Superior Court. The record of proceedings and the original 
papers in the cause remain in the Court of the Justice, and 
the case can only be regularly carried to the trial docket of 
the Superior Court by appeal. 

This application is in the nature of a motion in the cause to 
set aside the judgment and grant a new trial upon the merits. 
The  motion was properly refused by Hfs Honor, as the case 
was corone non judice. I f  the plaintiff has merits, and has 
not been guilty of unreasonable laches, he may upon a proper 
application obtain a writ of recordari as a substitute for an 
appeal. The writ of reco?4ari is tho proper remedy, and not 
a certiorari. A Justice's Court is an inferior court of limited 
jurisdiction, not proceeding according to the course of common 
law, and although a justice is required to keep a docket and 
enter his proceedings, this does not constitute lhs court a court 
of record. When an appeal is taken from his judgment, he 
does not send up a duly certified transcript of record as the 
foundation of the action of the appellate Court, but he is also 
required to file the original papers in the cause. 0. C. P., 
.see. 531,540. 

PER CURIAM. Judgment affirmed. 
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JOHN A. LONG us. A. T. COLE and others. 

1. When a rule was taken upon the Clerk of the Superior Court, to  show canse 
why he should not pay a certain sum of money decreed to  be paid out of funds 
in  his hands, i t  is no answer to  the rule t o  set forth facts tending to show that 
the original decree was erroneous. 

2. An error in a decree cannot be corrected or reviewed under a rule to show 
cause. To effect that purpose regular proceedings must be instituted haring 
that en? in view. 

Rule upon the Clerk of the Superior Conrt of Richmond, 
heard before Buxton, Judge, a t  Cliambers. 

The rule was based upon affidavit and is in these words, to- 
wit :  

"Ordcred, that the Clerk of this Court pay t s  A. T. Cole 
$200, adjudged him, as it is alleged, a t  the last term of this 
Court, to be paid out of fhnds in the hands of the Clerk, o r  
show cause to the contrarj- before the Judge, a t  Fayetteville- 
on the 1st day of June  next." 

John A. Long appeared and :u~swered the rule as follows: 
"A hill in equity was filed by him against the defendants 

and others for an account of partnership bctween the defen- 
dants and himself. That an ansx-er was filed and a reference 
made under an order of the Court a t  Fall Term, 1870. A re- 
port was made by the cotnmissioners and a decree entered,. 
confirming the report and declaring that the rcport shonld be 
the judgment of the Court. That the canse was heard by the 
presiding Judge on Wednesday night of the first week of the 
term and on the eve of adjournment and as he believes in a 
hurried nlamner ; and that owing to the haste, and hurried 
manner in which the same was heard and the decree entered 
he believes that great injustice was done him. That he was 
advised that great errors were made by the commissioner in 
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his report, and that he received evidence which was excepted 
to and which was illegal." 

PEARSON, C. J. The answer to the rule is considered, by this 
Court, as irresponsive and insuEcient. 

The error in the decree, in the original case, if there be any, 
cannot be reheard or revised, under a rnle to show cause, &c. 
T o  effect that purpose, the party taust take such proceedings, 
as he may be advised. 

The judgment oi'the Court below, is reversed. This will be 
certified to the end that such f'nrtlier proceedings may bc had, 
under the rule, as are agreeable to law. 

The costs will he paid 1)y tlie resl>ond~nt, including tl19 m a t  
of' the vol nines of ~nwttrr ,  c l : ! ~ i :  wrts uni~ecessaril~ vopied an3 
sent up to this c o u r t .  

DUNCAN CROMARTIE and wire MARY A N N  et a:. vs. ANDREX 8 KEMP, 
el al. 

When lauds descend to  collateral relations under  the Act of 1868 (Rev. Code, ch. 
38, sec. 1, rule 4) the collntcral relations of equal degrce take per stirpe.7 and 
notper  capita. 

Clement v. C a d e ,  1 Jonee Eq. 62. Ehyes  v. J o ~ ~ L w ? ~ ,  5 Jones Eq. 124, c;ted an& 
qpproved. 

Civil action for partition of land, heard befbre Russell, 
Judge, at  Fall Term, 1871. of Bladen Suprior Conrt. 

'The plaintiffs allege in their complaint that William J. Mc- 
Kay died intestate in the county of Bladen, leaving as his only 
heirs the plaintiffs and defendants who are related to him in 
the following order, to wit : Mary Ann wiie of the plaintiff 
Duncan Cromartie, is a neiee of the said Wm. J. McKay and 
only child of his deceased brother John L. McKay. That the 
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other plaintjffs, seven in number, are the grand children of 
Archibald McKay, another deceased brother of the said Wil- 
liam. And that the defendants, five in number, are the chil- 
dren of a deceased sister of the said William J. McKxy. 

The  plaintiffs further allege that the said Wm. J. BfcKay 
was the owner in fee simple of nearly fifteen thousand acres of 
land, and ask that said lands he divided into three equal shares 
that one share thereof be allotted to the plaintiff Mary Ann, 
wife of Duncan Croninrtie ; that another share be allotted to 
the other plaintiff:;, wliich shall he subdivided into seven 
equal shares, one-seventh of one-third being for each of said 
plaintiffs ; and that another sliare of the said lands be xllot- 
ted to the defendants, which shall be subdivided into fireequal 
shares, (there being five clddren of the deceased sister of the 
said Wm. J. McIiay) one-fifth of one-third of each of theln. 

The defendants in their answer admitted the degrees of 
relationship as alleged in the complaint, but insisted that said 
lands should be divided into seven shares, of wbich one share 
ahould be given to the plaintiff Mary Ann Cromartie, one 
share to the other plaintiffs, and the relnaining sllares to the 
defendants. 

His Honor upon consideration of the complaint and answer, 
appointed three Commissioners to divide said lands into three 
equal parts, and having so divided them, shall allot to the 
plaintiff Mary Ann Crornartie one share thereof in severalty ; 
and :proceed to snbdivide the next said one-third part into 
seven equal parts, and to allot to eac4 ot the other plaintiffs 
an equal share of said one-third part, to be held by each of 
them in severalty ; and shall subdivide the remaining one- 
third part into five equal parts, to he allotted t u  the defen- 
dants, to be held by each of them in  scverwlty. From which 
ruling the defendants appealed. 

Szcttem, for plaintiff's. 
W. MGL. McKay, for defendants. 
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RODMAN, J. The judgment of the Court below is snppor- 
ted by the decision of this Court in Clement v. Cauble, 2 Jones 
Eq. 82, where the precise question here made, was discussed 
with great learning and ability, both by Judges Battle and 
Nash who concurred in opinion, and by Judge Pearson who 
dissented. W e  are now invited by the counsel for the appel- 
lants to review the principles of that decision and to overrule 
them. We by no means wish it to be understood that if the 
question were an open one, we should not concur with the 
Court in that case. 

But  we think that the law as i t  u7as then declared, is not 
now open to doubt or discussion. That decision was made in 
1854. I n  1859 the precise question was again brought before 
the Court in Haynes v. Johnson, 5 Jones Eq. 121, and the same 
principles were declared to be .settled law by an unanimous 
Court ; and t f~e  Court say, that as the Legislature in 1856 had 
in the Rev. Code, ch. 38, re-enacted the third rule in the ca- 
non of descents upon which the contention in Cauble v. Clem- 
ent had turned, i t  must be taken to have given the Legislative 
sanction to the interpretation put upon i t  in that case. Since 
1854 that interpretation has been a rule of property, and must 
have been acted on in many cases. Many estates must now be 
held under it. To change the rule now would cause great 
wrongs. 

A decision of a Court of last resort which from its nature is 
a ]rule of property, especially after i t  had been acquiesced in 
and acted on for nearly twenty years, cannot be departed from 
witho~lt injustice, and its original merits are not open to in- 
quiry. 

There is no error in the judgment below. I t  is agrmed! and 
the action is remanded to the Superior Court of Bladen to be 

in according to law. 

PER CURIAM. Judgment affirmed. 
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HENRY C. WALL, et al. vs. HENRY FAIRLY, el al. 

1. In an action to recover the pos~ession of realty, the Court has the power to, 
allow the defendant to file a bond for costs, s t  the second Term after the au. 
swer has been filed; nor is it necessary that any of the defendants should. 
sjgn such bond. 

Hussell v L+mndtru, 3 Jones 432, dleDowtil v. B m d l e y ,  8 Ired. 92, Colhoon v Mo~tuva, 
4 Jones 256, cited and approved. 

Motion for jr~dgrnent by default, heard before Haxton, J., 
at  Fall Term, 1871, of Richmond Superior Court. 

The action is to recover a tract of land, and was returnabIe 
to Fall Term, 1870, of Richmond Superior Court, when the 
complaint and joint answer of'the detendants were filed. 

A t  Fall Term, 1871, when both sides having announce& 
their readiness for trial, the plaintiffs moved for judgment on 
the ground that the answer of defendants was a nullity, hav- 
ing been filed without their having first filed a bond for costs, 
or obtaining leave of the Court to answer without bond on- 
certificate of counsel, and affidavit of inability, in compliance 
with the Act of Assembly. 

The defendants asked the Court to aJlow a bond for costs t o  
be filed instantly on the ground that the omission had occurred 
thrcbugh inadvertance, and was then for the first time brought 
to their notice- This motion was granted, to which plaintiff6 
excepted. 

O n l j  one of the defendants being present the bond for costs- 
was executed by him and two sureties who justified their sol- 
vency before the' Clerk in open Court. The bond was also 
signed in the name of the other defendsnts by their Attorney, 
of record in the cause. 

Tbe bond being accepted and filed, His I-Ionor refused the 
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motion made by plaintiffs for judgment by default, from which 
ruling the plaintiffs appealed. 

Xoore & Batlimg for plaintiffs. 
W. XcZ. NcKay and Ths. A. HcNeill for defendants. 

BOYDEN, J. The question raised in this case is too well 
settled to be considered open to debate. 

I n  the case of Russell v. Saunders, 3 Jones 432, Pearson, 
Judge, says : "We consider the point rnade in this case set- 
tled by XcDowell v. Bradley, 8 Ired. Rep. 92. In that case 
the Court says, that although the proper bond was not taken 
at the proper time, yet the Court has thepower to supply the 
omission, as was done, with respect to certiorari bonds in the 
case of Fm v. Steel, 1 Cal. Law Rep., 370. There is no rea- 
son (says the Court) why prosecution bonds, appeal bonds, and 
certiorari bocds, should not be put upon the same footing, 
such has been the uniforni practice and understanding of the 
profession." So in this case as in the case of Russell v. Saun- 
ders the Court thinks that the offer to give agood bond, when 
the objection was taken at the second term after the answer 
had been filed, was a fill1 answer to the plaintiffs motion. But 
in this case the Court is further of opinion, that the Court be- 
low did not err in accepting the bond tendered; as i t  was 
signed by two solvent ~ureties, who bad justified, and that i t  
was not necessary that any one of the defendants should sign 
the bonds, as they were liable for the plaintiffs' costs, in the 
event of his recovery, without signing the bond: Cohoon v. 
J f a v t k ,  4 Jones 256. 

There is no error. This will be certified. 

PER CURIAM. Judgment affirmed. 
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JOHN S. ANDREWS, Administrator of ELIZABETH ANDREWB, Deceased, 
va. F. E. PKITCHETT, et a!. 

In all actions under the C. C. P., where legal rights are involved, and issues of 
fact are joined by the pleadings, the plaintiff is entitled to a trial by jgry; aud 
cannot be deprived of this right, except by his consent. 

Hatchell v. O d m ,  2 D & B, 302, cited and approved. 

This was a civil action, tried before Clarke, Judge, at  Fall 
Term 1871, of Jones Superior Conrt. 

The plaintiff, in his his complaint alleged, that the defen- 
dants were indebted to his intestate in the sum of three hun- 
dred and ninety one dollars due by note. 

The defendants in their answer, denied the allegations of 
the plaintiff, and set up connter claims against one Thomas 
Wilcox, the original payee of said note, and alleged that said 
former payee agreed to allow the connter claims of debts 
against the note he then held against defendant. 

At the trial term of the Conrt, when this caase was called, 
and before ernpanelling a jury, the defendant's counsel moved 
to non-suit the plaintiff, because the did not show 
any assignment to plaintiffs intestate by the payee of the 
note, which was the subject matter ot the action. 

The Court being of opinion with the defendant's counsel, 
ordered judgment of non-suit to be entered, from which the 
the plaintiff appealed. 

Battle & Sons for the plaintiff. 
,/; H. Hauqhbn for defendants. 

DICK, J. This is an action for the recovery of money, arid 
defendants filed their answer controverting the allegations of 
the plaintiff. Thus issues of fact were joined by the p!eadings, 
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and the plaintiff was entitled to have those issues submitted to 
a jury. C. C. P.! sec. 224. 

I f  any of the causes of demurrer, specified in C. C. P., sec, 
95, were apparent on the face of the complaint, the. defen- 
dants might have demurred, and thus raised issues of law 
which woald have been properly determined by His Honor. 

I t  appears from the record that the issues of facts in the  
case were not submitted to a jury, but the "case coming on to 
be heard upon the pleadings, judgment of non-snit was en- 
tered against the plaintiff." 

I n  this there was error, as the plaintiff's right to a trial 
by jury was absolute, and not denied by the Court. In  most 
cases a judgment of non-suit can only be entered by the con- 
sent of plaintiff, and occurs when the plaintiff withdraws 
himself from the suit, and is not present in Court on a day 
when he is demandable, because he is satisfied that he cannot 
then support his case, or when he submits to a non-snit upon 
the judge, intimating an opinion that the action is not main- 
tainable. 2 Tidd, 869. 1 Saunders R, 195, note F, Hatchell 
v. Odom, 2 Dev. & B, 302. 

The right of trial by jury is derived from the common law,. 
and is guaranteed by the Constitution of the State. The for- 
mer practice in courts of law upon this snbject has not been 
materially changed by the C. C. P. 

I n  all actions where legal rights are involved, and issues of 
fact are joined by the pleadings, the plaintiff is entitled to a 
trial by jury, and cannot be deprived of this right by the 
ruling of His Honor. 

As the plaintiff in this case was deprived of this right by 
the ruling of His Honor,there must be a venire de movo. 
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GEORGE W. WARD and wife MARY ANN vs. C. Bi HASSELL at al. 

A Clerk and Master who executed bonds as such in 1860-'64and '66, and collect 
ed in May, 1862, a well secured note in Confederate currency, where he was 
directed only t o  collect the annual interest due thereon, and invested the pro- 
ceeds in  7 30 Confederate bonds : Held, that the bond of defendant given in 
1866 was not  liable for the laches of defendant in May, 1862. 

Debt brought upon the bond of the defendant Hassell, as 
Clerk and Master, tried before Moore, Judge, at Spring Term, 
of Martin Superior Court. 

A demand was made by the plaintiff' before the bringing of' 
the suit, and thc breach assigned was the failure to pay ovcr 
the interest on the sum of one thousand dollars alleged to be 
due the plaintiff. 

The facts are that one W. L. Mizell died in 1851, leaving a 
will which was duly admitted to probate, in which he directed 
his estate to be q ~ r a l l y  divided amongst his brothers and sis- 
ters, limiting the interest of his sisters to an estate for life, re- 
mainder to their children. The feme plaintiff, one of the tes- 
tators sisters, intermarried with the plaintiff Geo. W. Ward. 
After the executor of the will had paid off the debts of the es- 
tate, thesame was by a decree of the Court of Equity at  Spring 
Term, 1855, ordered to be paid into that office, and to be in- 
vested upon good security, the interest to be annually collect- 
ed and paid to the parties entitled thereto. 

The principal sum due each party was declared to be $1,000. 
I n  lending the fund, the Clerk and Master was directed to 
prefer the parties entitled thereto. 

At Fall Term, 1856, the Court .ordered the Clerk and Mas- 
ter  tolend the fund due the plaintiffs to the plaintiff George, 
upon his executing a bond with good sureties to repay the 
fund into the office upon the death of his wife Mary Ann. 
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During the year 1857. the plaintiff George executed hi* 
bond so conditioned, payable to the defendant, and received 
the funds. 

Thereafter, in 1859, the plaintiff George becoming embar- 
rassed, executed a deed of trust to his sureties to the said bond. 
I n  November, 1859, the Master sold his property and took a 
bond from one H. W. Mizell for $1,000, payable to the defen- 
dant with securities, who were :solvent at the :time, good dn- 
ring and through the war, and good at the trial, whihgthe de- 
fendant accepted, and surrendered to the said trustees the 
plaintiff's bond. 

The defendant collected the interest due on the Mizell bond 
for the year 1860-'61, and paid to the plaintiffs. On the 28th 
of Nay, 1862, he accepted payment of this bond in Confeder- 
ate and Bank currency, which he mas unable to :lend out, and 
which he snbsequently invested in 7-30 bonds, which he filed 
in his office and produced upon trial. 

The defendant was appointed Clerk and Master at Fa11 
Term, 1836, and renewed his bonds regularIy at intervals of 
four years in 1840, 1844, 1848, 1852, 1866, 1860, 1864 and 
1866. 

The suit was bronght upon the bond given in 1866. 
His Hueor instructed the jury, thstt defendants were liable 

for the interest accruing during the term of the defendants last 
appointment to wit : that one for 1864, 1865 and 1866. Ver- 
dict for plaintiff. 

Appeal. 

II; A. Gilliam for plaintiffs. 
Budea & Budee, and W. N. V; Smith for defendants. 

PEAESON, C. J. We are unable to see any ground upon 
which the ruling of His Honor can be sustained. 

The action is, on the bond of I-IasseIl, as Clerk and Mmter 
in Equity, executed in 1866. 
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The breach assigned .is a failure to pay the interest upon a 
fund, which according to the special verdict had been in the 
year 1862, converted by Hassell into Confederate bonds. These 
bonds had prior to U66, become entirely worthless. Hassell 
had filed themin his office, and produced them at the trial, s~ 
that in 1866 there was no fund, and as a matterof course his Be- 
curities for that year are not chargeable. Suppose some other 
person had been appointed Clerk and Master tin 1866, wonld 
he and his securities have been liable for a fund which was 
lost before his appointment 1% \The circumstance that Hassell 
was re-appointed does not alter the case at all, in respect to  
the bond of 1866. 

Error. 

PER CURIAM. Judgment reversed. 

J. N. CLEGC, Executor of JAMES CLEGQ, Deceased vs. THE NEW TORK 
WHITE SOAP STONE COMPANY. 

1. Before this Court can vacate a judgment on the grounds of excusable nec$dct 
under C. C. P., see, 13.3, it is the Cuty of the Judge of the Superlor Court to. 
find the facts as they should be set out  in a special verdict. 

2. I n  cases arising under the new system, issues of fact cannot be heard before thle. 
Court and i t  can only review the law which His Honor below applies to the 
facts as found by him. 

Hudgins v. White, 65 N.  C. 893, Powel2 v. Weith, at this Term, cited an8 ap- 
proved. 

Motion to set aside a judgment rendered in the Superior 
Court of Chatham County, heard before Tourgee, Judge, a t  
Fall Term, 1871, of Chatham Superior Court. 

The action was brought to Fall Term, 1870, of Randolph 
Superior Court, when the plaintiff filed his  omp plaint, and in, 
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the affidavit of plaintips attorney he says he gave the defend- 
ant until 4th March, 1871, to file an answer to said complaint. 

The attorney of defendant made a5davit that the defend- 
ant was a non-resident of the State, and tbat service of sum- 
mons in the case was made by publication, and that he was 
retained by the regular attorneys of defendant, resident in this 
State, to procure a copy of the complaint, and furnish the 
same to said attorneys. That he did not furnish any copy to 
defendants regular attorneys until the latter part of April, 
1811, when plaintiff's attorney gave affiant a copy, which was 
duly mailed. 

The regular attorneys of defendant made affidavit that they 
bad mistaken the time 'when Chatham Superior Court was 
held, and by reason thereof the answer of defendant had bieu 
delayed and was not filed in the case till the second week of 
the Spring Term, 1871, of Chatham Superior Court, wlier, 
said Court had adjourned, having during the term rendered a 
judgment against defendant. They further declared that de- 
fendant had a meritorious defense as they were informed- 

His Honor, upon consideration, adjudged that the motion of 
defendant be denied and that he pay the costs, from which 
judgment the defendant appealed. 

V. A. l h d b n  for plaintiff. 
N o  Cbunseb for defendant. 

READE, J. I n  an application to a judge or to the Court be- 
low, to vacate a judgment under C. C: 2'. Sec. 133, for excus- 
able neglect, &c., i t  is the duty of the Judge : first, to find the 
facts, as they would be set out in a special verdict, and then to 
declare the law upon the facts. When this is done and there 
is an appeal to this Court, we take the finding of the facts by 
His Honor as conclusive ; and we review his opinion and judg- 
ment as to the law. Because, whether a given state of facts 
oonstitntes excusable neglect, &c., under the Code, is a ques- 
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tion of law. Buf if His Honor does not find the facts and set 
them forth, how can we declare the law ? Nor is i t  sufficient 
that His Honor should state the testimony, for, as in this case, 
that may be often conflicting, and we are incompetent to try 
the facts, but he must weigh the testimony and eliminate the 
facts, and set them forth. 

In  this case, His Honor set forth no facts. but has simply 
stated his conclusion of law. 

It, is, hawever! insist$ that i t  ought to be presumed, that 
His Honor found such a state of facts. as would justify his con- 
clusion of law. This would be the same as to say that His 
Honor could not err in his conclusion of lam upon a given 
state of facts, and would make his jndgment final. For, we 
repeat, how can we determine whether his law is right, unless 
we know the facts ? Budgins v. White, et aZ, 63 N. C. R. 393, 
PowelZ v. Whth, at  this term. 

There is error. Let this be certified to the end that His 
Honor may find the facts, &c. 

PER CURIAM. Error. 
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A. W. MORGAN AND A. L. SNIT= V. L. C. H W B ~ D  AND W ~ ~ B E N  MOBELEY. 

A. W. MORGAN and A. L. SMITH va. L. C. HUBBARD and WARREN 
MOSELEY. 

1. It is not competent for a co-debtor to offer in evidence, an entry in writing, 
of a payment of a debt, made by another co-debtor, who died prior to the 
institution of a suit, to recover the debt. 

2. Such an entry is the simple declaration of the debtor that theclaim wae paid, 
which has wither the solemnity of an oath, nor the test of a crose-examina- 
tion, whether objectionable also as made in the debtor intsrest puere. 

Bland v. Warren, 65 N. C.. 3W, cited and approved. 

Appeal from a Justice's judgment tried before Russell, 
Judge, at Spring Term 1871, of Sampson Superior Court. 
The plaintiffs dedared for goods sold and delivered to the 

defendants and one Robert Mosely, trading as Hubbard, Mose- 
ley & 00.. during the year 1860, and in support of their claim 
they read in evidence the depositions of the plaintiffs as to the 
sale of the goods, that they had not been paid for,and also the or 
der of the defendants for the property alleged to have been sold. 

The answer of the defendants relied upon the plea that said 
account had been paid off and discharged. 

In  support of the latter defense, the defendants introduced 
the defendant L. C. Hubbard, who testified that the book of. 
fered in evidence belonged to their firm, in which was kept all 
the debts owing by them. That Robert Mosely, one of the 
firm generally attended to the settling the claims .against the 
firm, and this book showed in the handwriting of said Mosely 
that this claitn was paid off. That Mosely died in July 1855, 
and that prior to his death he had always kept the books in a 
correct, business-like manner. This evidence was objected to 
by the plaintiffs, but received by the Court. Verdict for de- 
fendant. Rule, &c. Judgment and appeal. 

J. W. Hinsdale for plaintiffs. 
No Counsel for defendants. 
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A. w. MORGAN bND A. L. ~ Y X T E  W. L. C. HUBBARD AND WARREN MOBELET. 

READE, J. I t  not being controverted, that the goods were 
furnished to the defendants by the plaintiffs, and the plaintiffs 
having testified nnder the solemnity of an oath, and under the 
test of a cross-examination, that, the bill had not been paid, i t  
would excite surprise that the jury should have found the bill 
paid, upon the simple declaration of the defendant, that he 
had paid, which declaration had neither tohe solemnity of an 
oath, nor the test of a cross-examination. And, surely the 
entry by the defendant in his book opposite the statement of 
the bill "paid," can have no other force or effect than a simple 
declaration of the defendant. I t  is conceded however, that 
we could not consider the mere weight of the evidence that 
was for the jury. All that we can do is to say whether the 
simple declaration of the defendant, the entry in the book, 

~ "paid was competent evidence for the consideration of the 

jury. I t  is well settled that i t  was not. First, because, i t  was 
not under oath ; second, because i t  had not the test of a cross- 
examination. I t  would be liable to the further objection that 
the entry was in interest of the party making i t  ; but proba- 
bly, that need not be considered now, as a party is allowed 
to give evidence for himself, the only reason for mentioning it, 
is to distinguish i t  from the case where a third person, as clerk 
makes an entry in the regular course of bushes, and dies, the 
entry is evidence. notproof but evid&ce, for the consideration 
of the jury, this has been allowed from the necessity of the 
case, and because of the absence of any interest in the clerk to 
make a false entry. 

And now i t  is insisted, that inasmuch as the entry of a de- 
ceased clerk is evidence, because there was no interest to affect 
it, and inasmuch as the interest of a party does not now ex- 
clude his testimony, the entry by a deceased party, ought to 
stand upon the same footing as the entry by a deceased clerk. 
But the answer is, that the Statute has only made a party in 
interest competent to testify under oath, and a cross-examina- 
nation, and does not go to the extent of allowing simple dec- 
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larations of the living, or written entries of the dead party. 
A like question mas lately before us in Bland v. Karrelz, 65 
N. C., 372. 

There is error. 

CHARLES WOODLEY us. W. E. BOND Executor of A. IT. MEBANE, Dec'd. 

An overseer who contracts to carry on a farm for the owner at  a fixed salary for 
the year, is entitled to recover for the value of his services, where he quits his 
employer before the expiration of the year, because this employer sells out 
the plantation, ntock and crop, and directs the overseer to remain and carry 
out the contract with the purchaser of t'ue plantation. 

Civil action tried before Pool, Judge, at  Fall Term, 1871, of 
Chowan Superior Court. 

I t  was in evidence that the defendant's testator hired the 
plaintifi as overseer of his plantation, in Eertie connty, for the 
year 1870, for thesum of $625. On the 28th of July, 1870 
the defendant's testator sold the plantation, crop and stock tc 
Augustus Holley ; that i t  was at  the time of said sale agreed 
between Holley and the defendant's testator, that the plaintiff' 
was to  remain through the year upon the same terms, to occu- 
py the same position ; and by Holley that the sale was not in- 
tended to interfere in any way with the contract between him 
and the defendant's testator. 

After the sale to Holley, the defendant's testator wrote to the 
plaintiff a letter reciting the above facts, which was received 
by the plaintiff on the 29th of July, 1870 ; that he declined to 
act upon this letter, and ref-lsed to let Mr. Holley have possa- 
eion, saying that he would see Mr. Mebsne (the defendant's 
testator) and find out what he meant. 
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On the 3d of August, 1870, the plaintiff ssw the defendant's 
testator, and detnanded the full contract price for his services 
for the year, and being refused he left the plantation. 

The defendants cou~sel asked the Court to charge the jury, 
that there was no evidence that defendant's testator had dis- 
charged the plaintiff from his service ; that the sale to Holley 
during the year, under the circumstances, did not justify the 
plaintiff in abandoning the contract, and having done so, he 
was not entitled to recover at all. 

His Honor charged the jury that there was no evidence that 
defendant's testator had discharged the plaintiff, and that up- 
on the sale being made during the year, the plaintiff had the 
right to put an end to the contract, and having done so, he was 
entitled to recover for the time he had served that proportion 
of the amount stipulated for the service for the year. 

Defendant excepted verdict. Rule, &A, judgment and ap- 
peal. 

No Counsel for plaintiff. 
GilZiam for defendants. 

DICK, J. The plaintiff contracted to serve the testator of the 
defendant as an overseer on a farm for one year. Before the 
term ot service had expired, the said testator without the 
knowledge or consent of plaintiff, sold and delivered posses- 
sion of said farm to Augustus~Holley, and left the farm a few 
days after the sale. 

The agreement between the plaintiff and testator was ai 

personal contract, and its benefits and obligations did not in 
any respect pass with the land to Holley. Various consider- 
ations besides the wages agreed upon, may have induced the 
plaintiff not to enter into the contract. I t  may be that he would 
not served Holley at any price. The contract consisted of 
mutual engagements between the parties which established 
the relation of employer and overseer, and as this relation 
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was ended by the action of the testator, the plaintiff mas at  
liberty to regard the contract as rescinded, leave the farm, 
and bring suit upon a quantum meruit for seryices rendered 
at the instance and request of testator. 

2 Parsons on Cont. 38, 523, 678. Robeson v. Drurnmond, 
% B &T Ad. 303. Planche v. C'olborn, 8 Bing. 14- 2 Smith I,. 
E. 18,19, (notes on Cutler v. Powell.) 

The principles involved in this case are so well founded in 
natnral justice, that they need no fnrther discnssion or cita- 
dion of authority. 

There is no error. 

JOSEPH MERWIN us. JOSEPH L. BALLAXD. 

2. AIstatute is to be coi~strucd prospectively unless contrary intention be clear- 
ly expressed therein. Therefore, where an action was commenced on the 18th 
day of Yarch, 1870, and subsequently the Legidature passed an act changing 
the mode of procedure, i t  can hare no application to such cause, and theactiou 
must be tried according to  the law existing at the commencement of raid ac- 
tion. 

$2. When an action under the old system was brought forgoode sold and delivered 
t o  the defendant, and he demura thereto, if the Court overrules the demurrer. 
It would be irregular to  grant a floal jadgment, but such judgment must be 
only interlocutory, and the  inquisition of a jury is necessary to ascertain the 
value of the goods so sold after haringtbe proofs ol both partiea to the action. 

Parker & Qallingv. Smith, 64 N. C. 291, Hamlet v. Taplar, 5 done%, 36, cited 
wd approved. 

Petition to rehear this case, which was decided at January 
Term, 1811, and reported in 65 X. 0. 168. 

The facts upon which the petition is based, are found in the 
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opinion of the Court in the volun~e referred to. Petition was 
filed a t  January Term, 1871. 

d loore  & Gatling for petitioner. 
Battle & Son.9 contra. 

DICK, J. The various changes made in the C. C .  P. by the 
Legislature have tended to produce some confusion in plead- 
ing and procedure in the Courts, and have given rise to many 
questions as to the proper construction of these amendatory 
statutes. 

The act ratified on the 28th day of March, 1870, chap. 205, 
was not called to our attention when this ease was argued a t  a 
previous Term, (65 3. C. R. 168) but i t  does not affect that 
decision. The act, in express terms, is declared to be in force 
from and after its ratification, and it had no operation previgus 
to that date. IIantZet v. Tay lo~ ,  5 Jones, 36. 

This action was co~rnenced on the 18th day of March, 
1870,-ten days before tlle ratification of said act-and was 
brought in accordance with existing law as set forth in the 
opinion heretofore filed in the case. The subsequent statute 
did not deprive the plaintiff of his rights. A statute, upon 
obvious principles of convenience and justice, must in general 
be construed as prospective in its operation. I t  must be con- 
strued as intended to regulate the future conduct and rights of 
persons, and not to apply to past transactions. This elemen- 
tary rule of construction may be changed by the Legislature, 
but such intention itlust be sufficiently expremed by the stat- 
ute. As no c0ntrar.y intention is manifested in the act which 
we are considering the general rule must prevail, that the law 
as i t  existed when this action was brought ttinst decide the 
rights of the parties litigant. ITitchcock: v. Way, 6 Ad. and L. 
949. 

Under the old rules of pleading, by which this case was gov- 
erned there was no error in overruling the demurrer and enter- 
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ing judgment for the plaintiff. The expression "final judg- 
ment," used in the former opinion, must be understood as dis- 
tinguising i t  from a judgment of ~eqondeat ouster. The abso- 
lute judgment entered for the plaintiff is irregular as i t  was 
taken contrary to the course and practice of the Courts, and i t  
must be set aside, although i t  is not complained of by the 
defendant in his assignment of errors. 

This action is upon an 0pen:account and sounds in damages; 
and the judgment upon demurrer, like a jodgment by default 
in  such cases, can only be interlocutory, and the amount of 
dalnages must be ascertained by a jury upon a writ oi enquiry. 
1 Saunders R., 109. note 1 ; TidiZ 568, 740. Upon this in- 
quisition the plaintiff is only entitled to such damages as 
the jury may assess after hearing the proofs of both parties to 
the action. Park@ & Gatzing v. Smith, 64 N. C. 291. 

The irregular judgment in this case must be set aside and an 
interlocutory judgment entered, and then the case is remanded 
to the Court below that a writ of enquiry may beissued to as- 
certain the damages to which the plaintiff is entitled. 

As  this is only a modification af the previous judgment, 
neither party is entitled to costs. 

PER CURIAM. Judgment set aside and case remanded. 
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W. H. POWELL 9)s. BENJAMIN SMITH 

3 .  Where a promissory note wa6:given by A as principal and Bas  surety, the COD- 

sideration of which was the hiring of a substitute in the Confedcrate States army 
and afterwards the surety, at  the reqnest of the principal, paid offeaid note a t  its 
ralue, and the principal gave him note t o  thesurety for the amount paia; B&, 
that the last contract was a new and independant one founded upon the eonsider- 
ation of money paid at  the request of the principal a r d  that i t  wae not affected 
by the illegality of the original note, nor by any knowledge which the surety 
may have had of that fact. 

This was a civil action tried before Watts, Judge, at  Fall1 
Term? 1871, of Franklin Superior Court. 

The jury found a special verdict in these words : 
"That on the 10th day of October, 1862, the defendant, 

Smith, with one W. H. Davis, as surety. executed a note under 
seal to G. W, Blacknall, for $1,500. The consideration of the 
note was the hiring of a substitute to take the place of the said 
Smith in the army of the Confederate States, on the 25th of 
April 1863. Smith paid on said note $500, afterwards the 
note was endorsed by Blacknall to one Burwell. By agree- 
ment between the principal of the note and the surety, Davis, 
'he (Davis) paid to Bnrwell, the holder, five hundred and four 
dollars on the 2lst July, 1866, which Burwell accepted in full 
discharge of the note and surrendered i t  to Davis, thereupon 
Smith gave his note to Davis for $504.00, and took np the 
original note. Davis transferred the note in suit without en- 
dorsement to W. H. Powell, who liad notice of the considera- 
tion. Credits had been entered on the note as payments by 
Smith at  different times. The excess over two hundred dol- 
lars had been remitted at  the time of bringing the suit before 
a Justice of the Peace, That there is now due on said note 
the sum of two hundred dollars with interest from February 
3d, 1871." 
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Upon the special verdict, His Honor was of opinion that 
praintiff was not entitled to recover. A verdict was entered 
for the defendant. Judgment for costs. Plaintiff appealed to 
the Supreme Court. 

Jowa & Jones for plaintiff. 
A. M. h w i B  and C. M. Busbec for defendants. 

DICK, J. The jury find in  their special verdict that a note 
for rnoney which was used in hiring a substitute in the Confed- 
erate army ; was executed by defendant and Davis as surety, 
to Blacknall, who assigned the same to  Burwell. Several 
years afterwards this note was paid off at its scaled value by 
the surety Davis, at the request of his principal Smith ; and 
the uote which is the subject of this action, was executed by 
Smith to Davis, who assigned the same to the plaintiff. 

This is a new and independant contract, founded upon the 
consideration of money paid at  the request of the defendant by 
Davis, and his knowledge of the illegality of the original bond 
does not vitiate this new transaction. Questions of this char- 
acter have been the subject of much discussion and some con- 
flict in the English Coarts, and some of the Ieading cases were 
ablg and elaborately reviewed by Chief Justice Marshall in  
the case of Armstrong v. Toler, 11 Wheaton 258, and the 
principle governing their case is distinctly enunciated. 

"The proposition stated by Lord Mansfield, in Faikmey v. 
Reynous, that if one person pay the debts of another at his r e  
quest, an action may be sustained to recover the money, al- 
though the original contract was unlawful, goes far in deciding 
the qhestion now before the Court. That the person who paid 
the money knew i t  was paid in discharge of a debt not recov- 
erable at  Iaw has never been held to alter the case. 

A ~ubsequent exprees promise is, undoubtedly, equivalent to 
to a previous request." 
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There was error in the ruling of His HOIIQI., and there must 
be judgment in this Court for the plaintiff on the special ver- 
dict. 

PER CURIAM. Judgment  reversed. 

EXILY MOYE vs. DANIEL CODGELL and another. 

1. Pending a motion t o  aet aside an action, aurl cause satid:~ction of judgment, 
upon which i t  was based to  be e ~ t e r e d  upon a record a Judge of the Superior 
Court, can in the exercise of a sound discretion, submit sucll issues of fact tc* 
a j u ~ y  arising ou conflict of testimony as he map deeoi proper, and this Court 
will not attempt to control its exercise. 

3. Under our present system, Courts of law u n d  cquity :)are beerr blended. 

Y. When a Judge of the Superior Court has p o w ~ l  to pas. upon questious 01 
fact, in the administration of justice, atid he becomcs perplexed by a conflict 
of testimony he may and should enlighten hi.- conscicncr by referring their 
rulntion t o  the determination of a jury. and io the meantime to cause tile exe- 

cution to  be superseded. 

4. A jury is  the appropriate tribunal to determiuc matters of facL rendered 
doubtful by contradictory evidence. 

5. A Judge may refer all questions of fact, which he can iurvfullv Jetermine to 
the decision of a jury. 

The cases of Frmnan r. Bibb, 65 N. C. R., 128, and Rednzan T. Redrnurc, 05 X. C. 
R., 546,jcited and approved. 

This wae a motion made in the Superior Court of Wayne 
county, oh ndtice by the defendants to set aside an execution 
and have satisfaction of the judgment entered of record many 
affidavits exhibiting great conflict of testimony, were subrn i t -  
ted to His Honor, Judge Clarke. 
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His Honor ordered issues arising on the conflicting evidence 
to be submitted to a jury, and a superaedeas to issue in the 
meantime until a new trial could be had. 

From this order of His Honor, the plaintiffs appealed to 
this Court. The transcript is so contused and unintelligible 
that but for tlie assistance of His Honor, who delivers the 
opinion, no report co~zld be made. 

Battie & Sam for appellant. 
IGaircbtii, Brqg & Strong for appellee. 

DICK, J. There is great confusion, and a number of un- 
necessary papers in this tran~cript ; and we would have found 
much difficulty in uuderstanding the case, but for the expla- 
nations of counsel. 

The plaintiff obtained a judgment against the defendants, 
and had an execution issued thereon. The defendants made s 
motion in the cause, founded upon affidavits, to have the exe- 
cution set aside, and a satisfaction entered upon the record. 
His Honor atter hearing affidavits on both sides, was not satis- 
fied as to facts in the case, and ordered, "that the execution be 
superseded, and that proper issues of facts be made up, to be 
submitted to a jury," &e. The defendants adopted the proper 
course of procedure, and the Judge had the right to snper- 
sede the execution, and determine the matters of fact invelved 
in the controversy. Eoreman v. Bibb, 65 N. 0. R., 128. 

The only material question presented to us in the argument 
at' counsel, is whether the judge had a right to direct issnes of 
fact to be referred to a jury ? 

Under the present system, courts of law and courts of 
equity have been blended, and both legal and equitable reme- 
dier are now enforced and administered in the Superior Coprt 
The Judge of such court is invested with most of the power 
fbrmcrlp exercised by a chancdlor. 

\%'hen he has the power to pass upon questions ef &tt in 



JANUARY TERM 1872. 405 

the administration of justice, and he is perplexed by a conflict 
of testimony, he may and he should enlighten and satisfy his 
conscience by referring them to a jury, which ie the appropri- 
ate tribunal to determine matters of fact, rendered doubtful by 
contradictory evidence. Rsdrnalt v. Redman, 65 N. 0. R, 
646. 

Under the C. C .  Y., the parties to an action may agree to 
submit i s s u ~  of fact joined by the pleading to the decision of 
the Court, and the Judge may refer all questions of fact which 
he can lawfully determine to the decision of a j u ~ y ,  when a 
doubt arises in his mind from a conflict of testimony. 

We cannot interfere with the ruling of His Honor, and we 
are satisfied that the order complained of was made in the 
exercise of a wise discretion. 

There is no error. 

PEE C ~ I A M  Judgment affirmed. 
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DOE on the demiae ut AMELIA KIRKMAN vs. JANE9 H. DIXON, ei al. 

1. A judgment appealed irom rlust  be affirmed in this Court, no error being a% 
aigned on the record, in cases xvhere the statement as prepared by the appel- 
lant has been leturned with objections and the appellant had failed to  apply to  
the Judge below, to give the parties a day to  settle the case is preecrihed by 
see. 801, C. C. P. 

2. I n  such case, upon proper affidavit, an order will be made to  the Judge to 
cert~fy a statement but if the Judge returns to such order that no application 
t o  settle the case had been made, the appellant as  without remedy. 

3 .  Whether relief in such case is obtainable under section 133, Code Civil Pro- 
cednre, quere. 

This was an appeal from a judgment rendered herein by His 
Honor, Judge Watts, at Spring Term, 1871, of Craven Supe- 
rior Court. 

In  this Court a motion was made by the defendant's counsel 
to dismiss the appeal, based on affidavit that the case appear- 
ing in the transcript, which is only signed by the counsel for 
appellant, was returned by him to plaintiff with his specific 
amendments attached thereto. 

Thereupon a notice was ordered to issue to Judge Watts, to 
show cause why a niandamns should not issue to him to compel 
him to forward the statement of the case. 

To  this Judge Watts responds, that no application was ever 
made to him to settle the case, kc .  

The motion to disrni~s being renewed at the present term 
on the calling of the cause, and nothing more appearing, the 
following opinion is delivered by the Court : 

J. H. Haughtolz and Battle & 8ons for the appellant. 
Gtxwge Gveelz for the motion. : 
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READE, J. When the plantiff appealed i t  was her duty to 
prepare a concise statement of the case, &c., and have the same 
served on the respondent. 

What wae intended to be such statement was prepared by the 
plaintiff, and was returned by respondent with his objections. 
Pt then became the duty of the plaintiff to apply to the Judge 
to give the parties a day before him to settle the case. 0. C. 
P., 301. This i t  seems, was not done by the plaintiff. 

The case, therefore, being before us simply upon the record, 
and no assignment of errors, all that we can do is to affirm the 
judgment. 

Upon affidavit and motion of plaintiff at  June Term of this- 
Court, an order was made that the Judge below certify a state- 
ment of the case, or show cause why a mandamus should not 
issue. 

The Judge shows cause t l ~ a t  no application had been made 
to him as required by C. C. P., 301. And of course there is 
no ground for a mandamrxs. 

Whether the C. C. F., 133, allows of any relief for the plain- 
ti& by motion below, to have the judgment vacated, upon the 
ground of mistake, surpri~e, inadvertence, or excusable neglect 
and to have leave to amend the proceedings so as to make them 
conform to the provisions of the Code, is not now for our con- 
sideration. 

There is no error. SAirmed. 

PEB CUE~AH. Jw?grnerit affirmed. 
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JOHN WILSON w. THOMAS Z). HOLLEY. 

1. Where the defendant gave a receipt to the plaintiff for all the fishing mate- 
rials, and "apparatus owned by W. & H.," i t  is competent for plaintiff to  &ow 
that defendant represented that all of saidseine, &c., was at  r particular place, 
as such evidence tends t o  show where plaintiff was to receive the articles pur- 
chased. 

3. Where the complaint alleges no fraudulent representation in the sale of per- 
sonality, i t  is not  proper to charge the jury that plaintiff in not eptitled to 
recover for a fraudulent reprehentatiou, as there is no  such issue raised by the 
pleadings. 

3. It is nc~t  error to refuse any instructions asked upon an anhypothetical state 
of facts. 

4. Where the defendants contracted to sell to  the plaintiff all the fishing mate- 
rials belonging to them as a firm, and removed r part thereof, the plaintiff ie 
entitled t o  recover the value o t  the part thus removed, wbether the removal 
took place before or  after the sale. 

Civil action tried before Pool, Judge, at  Spring Term 1871, 
of Bertie Superior Court. 

I t  was proved that the plaintiff and defendant were in 1868 
partners in fishing, under the name of Wilson & Holley, and as 
~auch ovned a seine, rope, cork, &c., and all the outfit of a 
~ i v e r  fishery, and had fished in the Spring of said year at 
Eaton houce fishery on the Ohowan River, A t  the expiration 
of the fishing season of said year, the seine, rope, &c., were 
.stored in a house on the beach of said fishery after the usual 
drying process. The plaintiff lived twelve miles from the 
said fishery, whilst the defendant lived less than two miles, 
therefrom, and was the active partner of the firm. 

On the 27th day of October 1868, in consideration of $800, 
cash then paid by the plaintiff to the defendant, the latter 
sold to hirn all the defendant's share and interest in and to 



JANUARY TERM 1874. 409 

said seine, &C., when the defendants gave to plaintiff a receipt 
"in full for all the fishing materials and rapparatus owned by 
Wilson c% Holley." 

The plaintiff testified that at the time of said   ale, the de- 
fendants represented that all of said seine, &c., was at the Ea- 
ton House fishery. 

The defendant testified that he made no sucll representa- 
tion. 

The plaintiff further testified that he took possession of the 
seine, &c., in November 1868, but made no personal exami- 
nation thereof, until February, 1869, when he discovered that 
1,000 yards or more of the seine, mnch of the rope, and a por- 
tion of the corks were gone. 

On the day of the discovery plaintiff met the defendant and 
informed him of his loss, whereupon the defendant made a 
calculation and said that there ought to be yards, which 
was right ; but the defendant said nothing about his having 
carried some of i t  to Mount Gold, his residence. 

One Slaughter testified that during the latter part of Octo- 
ber or first of November, 1868, he saw the defendant with a 
wagon, and team and a driver at the Eaton House fishery. 
Late in the evening of the same day he saw the same wagon, 
team and driver going from the direction of the Eaton House 
fishery, towards the home of defendant, and that he saw on the 
wagon something he thought to be seine and rope. 

There was evidence tending to show that the lost material. 
was worth at least three hundred dollars. I t  was also in evi- 
dence that the forty yards of seine, which the defendant ad- 
mitted that he used was of much less value, and that the 200 
yards of seine which he admitted he carried to his residence 
was of less value than three hundred dollars. 

The defendant testified that he had carried to his house 200 
yards of old seine, 60 yards of rope, and about 50 corks, which 
he intended to convert into a hand seine, but had failed to do 
80; that the same had been used for three seasons, and wse 
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nn6t for a large river seine ; that in March, 1869, he carried 
the =me back to Eaton House Fishery, and used during the 
fishing season of 1869 about 40 yards thereof; and that the 
balance has been at  said fishery ever since April, 1869, subject 
to the order of the plaintifk', who has not demanded any part 
thereof; that the materials carried away by him were pot 
worth more than the amount tendered. 

The defendant excepted to the admisibility of the evidence 
on behalf of the plaintiff, that at  the time of the sale the de- 
fendant represented all of the seine, &c., to be at  the Eaton 
Home Fishery. 

The defendant requested His  Honor to charge the jury: 
1st. That plaintiff can recover only for the conversion of 

said seine and rope, but not for any alleged fraud, or fraudu- 
lent representation of said seine or rope. 

2d. If the jury believe from the evidence, that the defendant 
removed a portion of the seine and rope from the Eaton House 
Fishery before the date of the contract of sale to the plaintiff, 
and has on hand now all of said seine and rope, except 40 yards 
of seine, subject to the demand of the plaintiff, then he can re- 
cover only the value of the 40 yards of seine. 

Both of these instructions were refused by His Honor, who 
charged the jury : 

1st. That if the defendant removed the seine, rope, &e., 
after the sale, the plaintiff's right to recover was conceded. 

2d. I f  the defendant removed any part of the seine, rope, 
&c., beyond the reach of the plaintiff, and thus failed to deliv- 
er all which he purported to sell, the plaintiff should recover 
the value of that part thus removed, whether the removal 
took place before or after the sale. 

Verdict for plaintiff for $300. Rule, $c., judgment and 
appeal. 

H. A. Gilliam and Busbeu & Buebee for plaintiff. 
Barne,o, John A. &%ore and TK N. 12 Smith for defen- 

dant. 
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READE, J. 1. We see no force in the objection of defen- 
dant to the admission of evidence to show, that at  the time 
of the sale he represented to the plaintiff that all theseine 
&c., sold was at  the Eaton House Fishery. I t  was evidence 
to show that was the understanding of the parties, that the 
plaintiff was to receive the articles at that place, and to show the 
obligation on the part of the defendant, to deliver them at 
that place, if he had them in his possession at another place. 

2. Thedefendant was not entitled to the instraction pray- 
ed for, "that the plaintiff was not entitled to recover tor any 
tkaud or fraudulent representation of the defendant," for the 
reason tbat there was no claim or demand on the part of the 
plaintiff, to recover upon such grounds, but only for the valne 
of the seine, &c. 

3. The defendant was not entitled to the instruction prayed 
for, "that if he, the defendant, had the seine, c%c., from the Ea- 
ton House Fishery, before the sale to plaintiff, and has on hand 
the same subject to plaintiff's demand, tbe plaintiff is not enti- 
tled to recover." Because such instruction would have nega- 
tived the idea, that the defendant had represented the goods to 
be a t  the Eaton House Fishery, and that it was his duty to de- 
liver them there, and would have assumed the fact, which does 
not appear, that the defendant had disclosed to the plaintiff 
that the goods were not at  the Eaton House Fishery, but were 
in the defendant's possession subject to the plaintiffs order. 

The defendant's exceptions to the evidence being without 
force, and not being entitled to the instructions which he pray- 
ed for and the instructions given, appearing to us to have left 
the case fairly with the jury. 

There is n:, error. 

PER C U R I ~ .  Judgment aarmed. 
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S A X ~ L  WEBEE AXD WIFE W .  BENJAMIN TAYLOR. 

SAMUEL WEBER and wife vs. BENJAMIN TAYLOR st al. 

This Court ha6 no power to  order a certiorari without requiring bond and secn- 
rity thereon. 

This was an application made to this Court for a certiorari 
without giving bond and security, upon affidavit of insolvency, 
and certificate of counsel of merits. An order nisi was made 
and notice to the defendants, and this counsel was given, and 
waa argued at the present term. 

18ter for the petitioner. 

1. I t  is discretionary with the Court whether any pauper can 
sue i n  it. 

2. Acts 1868-'69, p. 220, prescribe that any Judge, &c., 
may authorize any person to sue in forma pauperis. 

Battle & Srons contra. 

PEARBOW, C. J. The only question presented is as to the 
power of this Court, to grant a writ of certiorari, in the na- 
ture of an appeal, without requiring bond and security as in 
case of appeal. Upon the petitioners filing an affidavit such 
as would be required in the Superior Court to support an 
order for leave to sue in formapaveris. 

" To render an appeal effectual for any purpose a written 
undertaking must be executed on the part ot the appellant by 
a t  least two securities," &c. This takes away the right of 
appeal without security, and we are forced to apply i t  to a 
certiorari, which is to anBwer for the purpose of an appeal. 
0. C. P., sec. 303. 

If permitted to speculate upon the reason for not allowing 
an appeal in forma p a u ~ e r i s  i t  it might be suggested that it 
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was suppoeed that the judgment of a Superior Ceurt, raised 
so strong a presumption against the party, that it was not 
right to allow the litigation to be proceeded in further, unless 
the costs of the other party and of the officers of the Court 
were secured. 

Certiorari refnsed. 

Rule discharged, 

EDWARD C. TURNER vs. GILBERT A. LOWE 

1. The principle that  a tenant cannot diapute hi8 landlord's title isin fall force, 
but  a tenant was never prevented from showing an equitable titlo in himself, 
any facts which would make it inequitable to  use his legal estate to deprive 
him of the possession. 

9. For this purpose, tormerlj, the tenant was driven into equity, but  under the 
present Byatem, the tenant in such easea can avail himself of such equitable de- 
lence by his answer. 

3. If such a defence cannot be set up in  a Superior Court, it cannot be aay- 
where, as  we have no  eepnrate Courts of Equity. 

The case of Callowa$ v. Uamby, 65 N. C. R. G31, cited and approved. 

This was a civil action brought to recover the possession of 
land, tried before His Honor Judge Cloud, and a jury at 
Spring Term, 1871, of Surry Superior Court. 

The plaintiff claimed as landlord, &c. The defendant ad- 
mitted the alleged tenancy, but in his answer set up as a eonn- 
ter-claim various facts, which he claimed constituted an equit- 
able defence to the action, and proposed to give evidence there- 
of on the trial. His Honor rejected the evidence, and a ver- 
dict was, under the instructions of His Honor, found for the 
plaintiff, and from the judgment rendered thereon the defen- 
dan t appealed. 
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I t  is deemed unnecessary to set forth the particulars of the 
proposed equity, as the case in this Court is made to turn up- 
on the right of the defendant to set np an equitable defence ; 
this Court assuming that His Honor intended to reject all evi- 
dence intending to support an equitable defence. 

Xasten for plaintiff. 
No counsel for defendant. 

RODMAN, J. The rnle that a tenant cannot dispute his land- 
lord's title, has not been impaired hy any recent legislation or 
h.y any recent decision of this Court. I t  holds good now where- 
e<elS it fi)rntcrl!. did. 

Eot a tenant m i g h t  i 1 1 n . a ~ ~  ellow an equitable title in hiniself 
against the legal title ot hi5 landlord. or any facts which made 
i t  inequit:~hle in the l ~ ~ i d l o r d  to w e  his legal estate tu turn 
hirn out of yossessicm 

When law and equity were adrr~inistercd by distinct tribu- 
naJs, the teriant mi's obliged to go iuto a Court of Equity tor 
that pnrpose. But now that they are administered by tlie 
same Coart, and without any distinction of form the tenant 
can set u p  in his answer any equitable defence he may have 
to his landlord's c!~inl. Cnllozoay v, Ila?r~h~, 65 N. 0. R. 681, 
is a case in which that was sr~ccessfelly done, and the defen- 
dmtg were held entitled to a specific yerfornlance of theplain- 
tiff's covenant to convey the land. If snch a defence cannot 
he set 11p in a Superior Court, i t  cannot anywhere, for we have 
no separate Court of Equity. 

We have not been at  liberty to consider the particular equi- 
ty et up in this case. The Judge refused to hear it on the 
grooncl that no equity would avail as a defence. In this he 
he erred. 

Jadgment reversed and the case remanded. 
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Q. W. REID and JACOB ALLEN vs. WILLIAM B P M N  el 41. 

I. It is well settled that a judgment rendered according to the course of &e 
Court, cannot be collaterally impeached. 

8, Judgments of Justicee' Court, regularly docketed upon the judgment dock- 
et ot the Superior Court, form no exception to the principle above stated. 

This was n civil action brought to recover the posseesion of 
land, tried before IIis Honor, Judge Tourgee, at Spring Terrn, 
1871, of Randolph Superior Court. 

Several points were made on t l ~ e  trial, hut as the case is 
made to turn on one only, it is deemed nnnecessary to state 
them. 

The plaintiffs on the trial, in support oi their title, offered in 
evidence the record of the jndgment docket of tllc Superior 
Conrt, containing the transcript of a judgment of'a Justice ot' 
the Peace, against the defendant William Spoon, that an ese- 
cution had duly issued thereon, and thereunder the land had 
been sold and purchased by the plaintiff. 

The  defendants objected to this evidence on tl~egronnd that 
it appeared frorn the original papers in the case before the Jus- 
tice, which had been theretofore offered in evidence and re- 
jected, that the action was not brought in the name of the real 
party in  interest, and that :the judgment docket contained a 
mere copy of the Justices' judgment. 

This objection was sustaiaed by His Honor, and the evi- 
dence excluded. 

There was verdict and judgment for the detrndants, and the 
plaintiffs appealed. 

Scott &T Scott for defendants. 
X d m h a l l &  Staph for plaintiff. 
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BOYDEN, J. I t  has repeatedly :been decided by this Conrt, 
that a judgment rendered according to the course of the Court 
cannot be collaterally impeached. The plaintiffs showed a reg- 
ular judgment taken before a Justice of the Peace, that the 
same or a transcript thereof, had been entered on the judgment 
docket of the ;Superior Conrt. A regular executian thereon 
issued, and a sale and Sherift's deed. This constituted a part 
of plaintiffs alleged chain of title, but His Honor rejected this 
evidence on the ground that the true party in interest, in 
the note sued upon, before the justice was ,not made a 
party plaintiff. Suppose this to be so, and the defen- 
dant ' might have defeated the recovery before the magis- 
rate by taking that objection 1 What difference can that 
make in this case ? The judgment binds the party wainst 
whom i t  was given, until it is reversed, and cannot be im- 
peached in this collateral way, the authorities cited by plaint- 
iff'scounsel fully establish that position. 

There is error. This will be cerkified. 

PER CUXIAM. Judgment affirmed, 
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JAMES TOMS w. HENRY WARSON. 

1. Under the provisions o: the C. C. P., an attachment 1s not tha founddtion el 
an independcut action, but is a nroceeding in  the cause, in  the same actia? ef 
ready commenced. is ail aneiliarv remedy and coilaternl to  such actlon. 

2. Hence a straugcr to  the action in aid of which !he attachnreut is issued, liar 
no right to  intervene, and make himself party thereto, t hough  uyou prooi ol 
luterest in the propprty attached, he may bc allowed to  make up a collat*.ra 
iwue at title. 

This was a petition tiled by Orawt'ord and >Snl.rlty i l l  C!IY 

above-natned cause, and beard before His IIonor, tJndge &rr-  
rg, at  Fa11 Term 1871 of Buncornbe Superior Court. 

Toms had brought suit against Warson on: notes, and wide 
tile sarlie mas pending, Toms sued out attaclment, m t I  

raaused the same to be levied on certain land clain~ed by CI-:*W 
tbrd and M~trray. 

Therefore Crawford and Murray filed their petition to lire 
d o w e d  to intervene in the original action. and caonte6t the 
~jlaintifi's right to recover against Warson on the notes Hi6 

1Tonor declined to grant the derna~~d of the petition, anrl tiwri: 
t 11 is cleterrni~~ation Crawford appealed. 

ROIMAN, J. I n  January 1869, the plaintiff c:o~~lrncmced an 
action in Bunco~rjbe Superior C'onrt againpt defendant lipon 
t,wo notes. Afterwsrtls. ~ h i l e  the action was ~ m d i n g ,  a i d  
undetermined, thaphintiff applied to the clerk of that  C o r l ~  
upon affidavit for an attac:hrneut which was is~necl, and retnrrs- 
ed levied on certain lands in IKenderson collnty, and also on 
certain Itlntfa in Buncomhe cot~oty. O n  the return of the 
attachtnqnts, the det'emlant put in a11 wliawer, ( h y i n g  tha t  fw 
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was the owner of the property attached, &c., and the clerk 
Pherenpn returned all the papers connected with the attach- 
ments to the Snperior Court in term time for the trial of the 
izsnes thus irregularly joined between the plaintiff and de- 
Jendau t. 

Crawford and Murray, appeared before the Judge, the for- 
sner claiming the lands levied on in IIenderson, and the latter 
tlloee in  B:lncoinl,e, and they moved the Judge to allow them 
to becoine parties to the original action on the note. This he 
iefrwd, but allowed tllern to beco~ue parties to the collateral 
ismes respecting the title to the property levied on. Frow 
r l i k  ref~sill  they appealed. 

1. The summons and complaint 1):- the plaintiff' as a yroontl 
t b r  his rrlotio:1 fhr the attach rncnt u w e  unneceaaarg. Ttw 
motiol~ for an attncl~tnent is :L motion 111 t!~e oi.i:,rinxl action. 
It must be founded on a proper afidavit, and should be i n  
writing. The defendant rnay oppose the granting of the at- 
tachment in the first instance i f  he has notice of the applica- 
tion, or he rnay eorr~e in afterwards accl move to vacafe it, 
eitller in  defects in the plaintiff's case, or on counter affidavit:, 
as the nature of the case may require. But he cannot plead tcj 
the attachment in a technical sense. To do so was irregular. 

Cramford and Murray might have appeared before the 
elerlc and moved there to be allowed to be made parties, when 
they could have set up their title to the property. Wheu 
lisews of fact were thus joined, the clark should have sent 
them np to the Judge of the Superior Court to be tried there. 

2. But as this was not done, and thc clerk had sent up the 
itsues between the plaintiff and defendant, arising out of the 
attachment, and tlley were then pending before thc Judge, 
Crawford and Bfurray might well apply to him to beceme par- 
ties to that collateral issue, for the purpose of asserting their 
respective claims to the property. This the Jndge offered to  
dlow them to do. 

3. But they had no right to become parties to the original 
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action on the note. Iu the matters a t  isbnc in that action. 
they had no interest to  be affected by any judgnlent whicli 
might be given. There was no reason fhr their intarvening. 
They were~trangers  to that controversy, and conlcl neither iw 
benefitted or pe judked  by its resnit. The Judge properly re- 
fused to allow thern to becollie palties If they had so moved, 
the Judge might have made ati order sil~pcnditlg tlie sale ut' 

the property attached until after the deter~uination of t l ~ c  
collateral issues respecting tlie title, and no doubt he woultl 
have done so, but d i e thc r  he Lad or $rot, all l~urcl~abers of the 
land in Ihncolnbc, n-onltl hare I,eeil attected Ijy notice of the 
claim to that, and Crawfurcl I)y filing ::L notice of [ i s  yendtws 
i n  Henderson cocnty, as provided Op see. : r O ,  C. C. P., colritl 
hake affected with :ill purch,isers of the vl)e:ty in that 
county. 

There ia no errur. Let this upitiivlt he ce~iifiell to the Supe- 
rior Court of Ilancoulbe, t u  tlke en:' t11:~t i t  rliay 1,rctceed in the 
.action according to law. 

Pm: CL-RIAH Y L o e r r ~ r .  
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J. K. LEGGETT m. T H E  WEIRS-AT-LAW OF BESJAMlN LEGGETT 

111 is error eous lor u Superior Court to  proriounce any judgment, if the facts arc 
controverted, until ttre same have bem asccrtdined in some of the modes pro 
rided for. 

This was an appeal front the Superior Court of Martin. 
One Eiggs, a creditor of the plaintiff's intestate moved it& 

the above entitled c a q e  which was a petition to make real e s  
tate assets. on notice to set aside a sale of the real estate on cer- 
tain grounds. 

This motion was supported by dtidavits, and tile fact6 cou- 
b t i t ~ t i r ~ g  the basis of I%ggs' motion were controverted hv cunri- 
ter-atfidaritb, f i l d  or1 belialf' of the plaintiR. 

The Court, without proceeding firat, in any way, to ascertain 
tLe facts, tnadt! a11 orfcr  setting a ~ i ~ l e  the rnle, iind the plain- 
ti f appealed. 

RODMAN. J. Thwe is no tirtdirlg 01' ally fhots in tliis ease 
U ~ W I  which tliis Conrt can w t ,  and so thr su we can see, the 
cdontroversp is altogether one of fact. Eiggs, creditor of Ben- 
jamin Leggett alleges that John B. Lrggett, executor of said 
&njamin wits authorized by the County Conrt of Martin, to 
eel1 certain lands of his intestate, that he reported a sale to his 
brothers, Joseph and Willism, alld mas about to make a title 
to them without the pajrnent of the price, he and they being 
izsolrent. 

The executor and the purchaaere deny this and they say they 
l'nrdiased fairly and have paid the full price. 

The Judge withont either finding Iiitr~self that they had not 
Itaicl, or slibmitting isbncs to a j o r ~ ~  in order tl.at the disputed 
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fncts might be proved, orders the yurcl~asers to pay the money 
into Court, and in their default that the land be again sold. 

Clearly this order should not have been nntil the facts Er t  

controversy had been ascertained in some ~ a j .  
Judgment reversed and case remanded to he proceeded in 

according to law. T,ct this opinion be certified. 

- -- - 

M A R T  LESTILE r s .  W. W. HART. 

Although issues, in old equity suits pending in t h i s  Court, have been bettied and 

I ordered here, if after a verdict on them, this Court on a caretul e~aolication 
of the whole case discovers that the full merits of the controCersy cannot be 
determined in the issues ns found, i t  mill  order ang other isslles i t  d e e m  nec- 
wary to  a complete determination.;' 

This was 3, suit in equity relnovccl to this Conrt under the 
former practice, and in wllicll after the adoption of the Con- 
stitution, issues mere ordered to try dispnted facts. 

The plaintiff alleged in her bill (amongst other matters) 
that the defendant had procured from her bg fraud and deceit- 
ful practices a bond for title to two lots in Charlotte, and after- 
wards that she, whiIe bordering on mental alienation, had 
agreed if defendant would rescind that trade, she would make 
him a deed absolutely for one of the lots. 

She alleges that the deed made by her in pursnance of this 
agreement, was executed when she was incapable fxom various 
reasons to make a legal contract, and prays a rescision of tho 
transaction. 

Nom-The Reporter thinks i t  unnecessary to have the issue suggested by the 
Court publishedln the lteports. Copies have been ~ e n t  to  the Conrt below. 



422 I N  THE SUPREME COURT. 

Max: LEXTILE V. W. W. HART. 

I 7  1 he issues which were trietl, were framed with refeerenee to 
the mental capacity, undue influence, &c., a t  the time of the 
execution of the deed. 

The finding on the issuea having been certified to the pres- 
ent tenn, they were argued by. 

RODMAN, J, Tlle issnes npon which the jury passed were 
too narrow. A:', the 1)ill aceks also to set aside the l~olld she 
gave to make a title to Hart, tiley should have embraced her 
state of mind at the execntion of that instrument; and also 
whether any improper means were used to induce its execu- 
tion, and the value of the property agreed to he conveyed, 
Without distnrbing the finding of the jury on the iss~zes hereto- 
tore submifted, the court directs that the following issues be 
submitted to a jury in the Superior Court in Mecklenburg. 
The attorneys for the parties may add any others which they 
think material and call agree on. 

PER CURIAEL. Cause remanded. 
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SYDNEY A. POWELL 9)s. J. M. WEITE. 

1. On a metion mode to vacate a judgment under the 133rd section, C. C. P, it 
is the duty of the Judge t o  find and state the facts, in order that his decisiom 
thereon may be revised by this Conrt. 

2. I u  such case. where one of the grounds was, that the action (which was mra- 
menced under the old system) had not  been transferred in due time, a s W -  
rnent of the Judge that '%he action was transferred within the time prescribed 
by law," is not a sufficient finding of the facts, but he should have statedmhett 
thc suit was transferred. 

The cases of Clegg v. 3. 1' Whi te  Soap Slolce Co , at this term, and H~7gins  v- 
While, 65 N. C. R., 398, cited and approred. 

This was 3 niotion to vacate a judgment under sec. 133, (3. 
U. Y. heard before His Honor, Judge Tourgee, but at what 
time does not appear in the transcript, except that i t  was within 
one year after the rendition of the judgment. 

Among various grounds assigned f'or the motion, i t  was d- 
leged by the defendant, that the action was commenced in 
1853, :md was not transferred within the time prescribed bj. 
law. 

His lionor was reqi~estecl to find the facts ~ p o n  this and 
other gronnds. As the opinion is based upon the action oi 
His Honor, touching this ground alone, i t  is deemed proper tc$ 
confine tlia report to the matters connected with it. 

IIis Ilonor, on this point, professing to fin3 the facts, stat* 
that "the action was transl'erred within the time prescribed by 
law and no further notice was necessary." 

l l i s  Honor declined to grant the niotion and the dcfendant~ 
appealed. 
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R E A L ~ ,  J .  Tlie conclnvion of His Iionor's ruling is as fol, 
b W S  : 

"U~or i  thebe facts, the Cvurt holds that the defendant is not 
entitled to have the judgment set aside for surprise or excusa- 
ble negligence. The motion is therefore denied." 

From this it is evident that the views of His Honor, as to 
what was necessary to support liis coxdasion of law, were cor- 
rect, i. e., that the "fitcts" must be found and set forth by him, 
ia order that he might be reviewed on appeal. And it is evi- 
dent also, that liis lionvr supposed that he had set forth all the 
k t s  necessary, but we find that Ile l~ns  inadvertently failed to 
do SO i n  several particulars. Tile only one necessary f i r  us to 
mention, although there are otllers, is, that it was alleged by 
detenclant that the suit was not transferred from the old Court. 
to tile new "at the first term after the :new constitution, and 
that i t  was o~aitted altogetller from the docket a t  Fall Term, 
986s.'' 

Instead of' finding how these facta were, His Honor simply 
declares, 'Tha t  the action was transferred within the time pre- 
scribed by law." Now i t  is evident tliat, whether the action 
was transferred within the time prescribed by law, depends 
upon the factwhen it was transferred, and that fact is not stated 
by His Honor. 

I t  is insisted that we ought to presume that His H o n o ~  
fot~ncf the transfer to have been a t  such time as was prescribed 
by law. But that would be the satne as to presume that Hip 
Honor could not err as to what was the time prescribed by- 
law. and such a presumption would make his judgment final. 

We have discussed the same question in Clegg v. New York 
White Soaptone Con?pntq, at this term, and see Ifidgin8 u. 
Yhite, 65 N. C. 303. 

There is error. Let this be certified. 

PER CURIAM. Error. 
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----- 
DIAKA O R E ~  u. Wu.  H. Mooxa. 

1. Wi'iicie no linal decree has bee11 ~ c n d e ~ e i l  in a aui t  in thelate Court of Equity, 
kt must be proceeded in according to  the prtwtlcr of  con^ t s  of Equity existing 
when our prewnt Constitution was adoptrd 

. Cir.drr the foruier apstttni, orclela tinil d c t ~ c r b  in ancb suits could only Pla 
made in  term time. 

.;. Where a petitiou lor the sale of laud n s  hled iu one of, the late Courts of 
Equity, no final decree having been rendered therein a t  the adoption of the 

Constitution, t h e  Clerk of the Superior Court has no  juriadiction, and tho- 
Judge none except at  term time, to bear ~ tnd  determine a petition tiled in the 
cause praying tor a re salr of the property. 

Xosoir v. .lliler, 63 N. C. I:. 56.2, cited and distinguisl~ed from this case 

This was a petition filed in the Superior Court of W aync 
County i n  vacation, setting forth in snbstilnce that certain land 
had been sold under n decrrc of the late Court of Equity for 
Wayne County, rendered i n  a petition praying for the same 
for partition, filed by the present petitoners as tenants in com- 
mon thereof: t i l i l t  the defencla~~t beca~ne the purchaser, and 
that the stile had been duly reported and confirmed, but had 
failed to pay the purchase monej*. and  praying for a re-sale 
thereof 

IIis Iiono~; Jndge Clarke, heard and dertermined the s a w  
in vacation, and ordered a re-sale of the premises. 

From which determination the defenant Moore appealed. 

for the petitioners. 

When anything can be accomplished by order, an action 
will not lie. Coancib v. Rivers, 65 N. C. R. 54. RopV9 T. 

&lt, Phil. Eq. 101. 
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The Courts are always open. ~%son v. ,Kilts, 63 N. 2. H. 
$64. Const. Art. IV, sec. 26, 

Llrcx, J. This suit was wmmenued in tlie late Court oi 
Equity, and was regularly transfercd to the Superior Court. 
% t appeardrom the record, that an interlocutory decree for the 
sale of the land was made, but there hna been no lienring upon 
f ~ ~ r t h e r  directions. and a final decree ~ m d e  confirming the salt 
and determining the rights of the parties. 

As the suit was in this condition when transf'crred to the 
Superior Court, it ought to have keen proceeded ill a d  deter- 
mined according to thc rules of Courts of Equity, existing when 
the presen: Constitution of the Statc was adoptcd. Const. Art. 
4, see. 25. C. C. P., see. 402. 

Under the old system, orders and decrees in rt suit pending 
nn a Court of Equity, could only be made in term time, :md 
the Chancellor had no such jurisdiction at Chambers. 

I n  a certain class of casks in England, the Chancellor would 
hear arguments and make decrees at  his private room, but 
such decrees were only had by the consent of the Counsel, and 
were regarded as the acts of parties isather than the action o'L' 
the Court. 2 Daniel, ch. Pr. 1191. 

I n  this State the Chancellor somotimas heard causes anti 
made decrees at  his private room, but it was generally done by 
the consent of parties, and his action was always regarded as a 
proceeding in Court, and so entered on the record. 

Mmon P. Miles, 03 N. C. R. 564, mas a case in which, tan- 
der C. C. P., a motion in the cause might have been inade be- 
fore the Judge out of term ; as final judgmcn t had been ren- 
dered before the case had been transferred from the old to the 
new Court. 

The p r o c d i n g ~  in the case for a re-sale of the land appear 
to have been commenced before the Clerk of the Superior 
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Asa Broc,s v. S. d. WILIL~XS. 

Court, who had no jurisdiction in the maker, as the transfer of 
the case placed i t  on tllc regular docket of tlie Superior Conrt, 
within the exclnsive jurisdiction of tlie Judge. 

The Jndge coold only hear and determine the cause in term 
time, and his order of re-sale made at Cllanlbers cannot be s w  
tsincd. 

The ~ ~ r o c e c c d i ~ i g ~ n  t l ~ e  case iiliist I,c tiia~nisaed. 

3 .  The s u ~  vivor of two joint ;uardians may sue an 3 note payablc to suchguar- 
dians assnch and on his deathpendmto lite, the suit is properly revived in the 
uame of his personal representative, as esecctor or trustee of an express trust, 
under section 37, C. C. P., notwithstanding thnt the mards have arrived a t  full 
age and the note was assigned by the plaintiff to one of them. 

2. Notwithstanding that see. SO, ch. 113, Acts 186%-'60 be regarded as repealctl 
by subsequent acts, and although i t  provides " that any executor or  adminis- 
trator, 8qainst whom an action is pending in any Court of this State, and who 
has heretofore entered pleas in such actions, ma) hereafter, (as a matter of right 
and without ) costs, amend, strike out, or change such pleas at his discretion;" 
j e t  the provision does not eoute~nplate the exerciec of such privilege a t  any 
indednite period, but an application thereundermust be made within a rcason- 
able time. 

:;. A delay until the fourth Court after the passage of the Act is unreasonable 
and works a forfeiture of tho right, and the grantirg of such motion is wholly 
in the discretion of the Court below. 

4.  Whether interest on a guardian note can be conlpounded after his derth, 
quere, but such difficulty may be obriated by a remiasion of the interest alleged 
to be in excess, even in this Conrt. 

This was an action of debt commenced under the old system 
by one Sherr0d.a~ the snrviror of himself and one Cotton joint 
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A s i  Blaos v. SAYUEL J. WILLIAMS, el al. 

:mardians of two wards arid on t l ~ e  death of Sherrod was re- 
vived in the name of the present plaintiR, as his executor, and 
wag tried at  the Spring Term, 1871, of Nartin Snperior Court, 
before Bis  IIonor Judge Moore and a jury. 

The facts are so fully and clearlp ,stated in the opinion ot 
the Court, that the reporter deems i t  a. work ofsn)~ererogation 
to attempt a recital of tlicul. 

There was a verdict and j u d g ~ n e n t  f u r  tlic p l x i n t i f f  and the 
defendant appealed. 

RODXAX, $. This was an action brought by John J. Slier- 
rod, guardian, ckc., against S ~ m u c l  Willinnq William II. Gil- 
likin and Winston, executor of Joseph Williams upon a bond 
tbizr $86, made by Samuel Williams, Qillikin, and Joseph Wil- 
liams and others payable to the plaintiff, and to one Cotton as 
guardian of Susan V. Clark and William S. Clark. Cottou 
one of the payees died between the making of the note and the 
colrnmencement of the action. After the issuing of the writ 
the plaintifr" Sherrod died, and at  Spring Term, 1869, his death 
was suggested, and Asa Eggs, his executor (the present plain- 
ti@, was made party in his stead. At the same term the de- 
fendants pleaded payment and set off. Susan Clark became of' 
ftd1 age io 1866, and William Clark in 1868. Until after the 
death of Sherrod he held the note as the nudivided property 
af the wards. 

After Riggs as executor of Sherrod became n party the note 
was assigned to William S. Clark, as a part of his share of the 
,fanil owned in common by him and Susan. 

At, &ping Term, 1811, the aetion was called for trial and 
Wiastm as executor of Joreph Williams demanded leave to 
d B  to his former pleas, that offully adminietered. The Judge: 
&ed him if he had not been present at apevious  term af the 
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ASA Brcas PI. B A M L . L  J WILLIAMS, st (11. 

Court, and upon his sayiug that he had beeu, tlte Judge i-ef'iaried 
to allow him to enter the proposed plea. 

The case was then submitted to thejary, wl~o, under tilt: in -  
structions of the Judge, fonnd a11 the issues for tlie plaintifr, 
and assessed hi8 daniages a t  co~~~por ind  interest up to the wrival 
at full age of William Clark. The defendant W i ~ r r t o n ,  n g  

peal cd. 
The exceptioni; takelr by the appellant arc : 
1. That after the dc:~tli of Slierrod, the action aliould Ilavc. 

been continued in the names of his wards, Susan and Williaw 
Clark, and not in the narrie of his executor, sec. 57 C'. C. P., 
provides that an executor or trustee of an express tr1lst may 
sue without joining with him the party equitably interested. 
$0 that the action was properly continued in the name cd 
the executor of Slierrodt Under the old systerr~ i t  was 
never doubted that a note payable t o  a guardian as snelt. 
innst be sued on by hia personal representative after his death, 
unless some circunistances existed to give a court of equity jn. 
risdiction, such as a refusal by the trustee to allow 11% name 
to be used, &e. 

2. That the refusal 08 the Judge to allow the motion of 
Winston oxcutor of Joseph Williams was erroneone. Thie 
was the point most i~isisted on in the Court. 

The right was clainied under the the Act of 186s-'69, cb. 
113, sec. 80, p. 278. I t  was contended by plaintiff, that t h b  
section was in effect repealed by the Act of 1869-'70, ch. 58, 
p. 98, and was not covered by the exceptior~ in  that Act rela- 
ting to practice and process. We need not stnte the argument 
llpon either side on this last point, for we are clearly of tlie 
opinion, that supposing section 80 of ch. 113 of the Act of 
18681'69, not to have been repealed, but to have been in t o r e  
a t  Spring Term 1871, of Martin Superior Court, when tbt  
tmotictn to amend wae made, the defendant Winaton was a& 
then entitled of right to add to  l&plear,as he msved to do  
The words of tbe A d  are general, viz r 
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" That any esecntor or administrator against whonl any 
action is pending in any Court of this State, and who has here- 
tofore entered pleas i n  such action, may Aef*elxfttr, as a mat- 
ter of right and without amend strike out or change such 
pleas at  his discretion, kc." 

But it must be necessarily implied that this amendn>ent 
xinst be made within :I reasonnbica time after the time when 
the Act went illto cfkct, w11ic.h wns on tile first ot July  1869. 
It ennnot be sappobed that the Legis1ntni.e intended to give :L 
tlcfendcmt the :.iglit to change lii;: pleas a t  any indefinite fu- 
ture t i m .  Tt is easy to ses thiit sneh w right tnight be pre  
cjriclicial, R I I ~  per11aps ineqnitable to a plaintiff even if exer- 
cised w i t l i i ~ ~  tlic sl~vrte-t titue, nr~d tlirht togive it the extent 
contended for, wol~lcl bc nnrcasouable. 

In  this case, the xpl)licatinn to lbut in new pleas was not 

made until t11e cause was called fur trial a t  the fourth term, 
after the 1)awige of tile Act of 1868-'69. W e  concnr wit11 
the Judge helow, tlial the defendant had forfeited his right, 
and that it was discretionary with t l ~ e  Judge, to allovi his mo- 
ticln or not. From the exercise of that discretion, i t  is need- 
less to say, there is no appeal. 

Tha t  the plaintiff was not entitled to cornpourid interest 
after the death of Cotton. That  esception was modified in this 
Court, and here the defendant only contended that the com- 
pounding shonld stop as to half the note upon the arrival ab 
nge of Susan Clark. 

T h e  plaintiff' has remitted one lmlf the compound interest 
from that date, and we are therefore not called on to give any 
opinion upon this question. 

Thus modified, we think there is no error in the judgment 
below, which is accordingly affirmed. 

E'ER CFRIAM. Judgment modified and aftirmed. 
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STATE ~ l i  relation of FY A. H o w ~ x ~ o v  et a;, 1;. S. MOD. TATX, et 0:. 

Siucr. t h e  passage of tho Actfof 1570-'71, chap. 43, thc  Cle~l ,  o f  the t4oylemL- 
Court  of one couutp, enavat issue I summons retar:mblc iu t he  Superlo: 
Court of another  

This was an actior? in which the sninmons was issneci b j  tE.c 
Oerk  of the Superior Court of Xowan eount ,~ ,  and 11lnt1e re- 

-turnable to thc Suporior Court of Euncombe county. 
At Fall Term 1871 ofl311ncombe Superior Conrt, H i s  Houol 

Judge Henry, presiding, i t  heinp the sumniolip term, tlic reln 
tors filed their complaint, whereupon the d ~ - f m d a n t s  ~noveti. 
k u  dismiss the action for  rant of jurisdiction. Thi3 no t ion  
wss sustained by IIis Honor. and the relators appealed. 

RODMAN, J. The only question in this case is whether the 
CIerk of Rowan Superior Court could issue a summons to be 
served in  Buncombe Superior Court. The summons was dated 
14th November 1871. 

The Judge below, thought the Clerk had no such right, and 
dismissed the action. We concur with His Honor. 

The practice is regulated by the Act of 1870-'71, clr. 42, 
which was ratified on the 25th of January 1871, and says, 
"that the summons shall be signed by the Clerk of the Supe- 
rior Court having jurifidiction to try the action." 

PER Ccsrana. Judgment affirmed. 
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Tho Supenor Courts possess 110 J U I  isdlction lu act~ons in which 21 tort 16 waived 
and the sum recened for property w l d  i s  sought to be recorered, if theamoiml 
demanded does not exceed FtOU 

This wa.; a c iv i l  action \ r i d  at the Fall Term 1860, of Per- 
{~uirnans Silperior Col~rt,  t,efjrc His Honor, Judge Pool, in 
complaint and dernnrrer. 

The complaint set forth i 1 1  snbstallce, that tlie defendant, 
nnder color of certain tax-lists, had exacted of tlle plaintiff' 
illegally, taxee to the a ~ i ~ o n n t  of $182, and that he had under 
said tax-lists, seized and sold prol~erty uf thr: phintif? for the 
price of $152. 

The plaintiff in hiu cori~plaint, waived tile tort, n l ~ d  sued in 
con~plaiut for the price. liis IIonor sustained the Jemnrrer, 
and the plaintiff' appealed. 

Smith f9r the appellant. 
Phillips & Xerrz'nzon, for the appellee. 

Eouarax, J. This action, as i t  stands since the complaint 
was amended, is to recover $153, being nn alleged illegal 
excess of' taxes. which the plaintiff paid to the defendant as 
Sheriff, under protest. It is founded, on an implied oontraet, 
and being far less than two hundred dollars, the Snperior 
Court clearly had no jnrisdiotion, and the demurrer is sustsbin- 
rd on that  ground. 

Judgment against the plain tiff f o ~  costs. 

PER CURIAM. Demurrer sustained. 

The following note is added by crder s t  the Court: 
The eoantel by whom the rborc cuse was arpcd,,trerted it as neeeeoarily re- 

quiring an exprcrsion of the opinisa of the Court, as to the t u i n g  power & the 
Lcgisiatnre under the Constitnfion, and tbe Court snppoeiag that i t  did, kept it 
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nuder  adriscrncut for scVeixl tcrtris, for t h e  puruose  of cousictering tlre v w y  
uovel, difficult aud important  questions ~nvolveil .  Upon  examining the  record 
however, i t  mas ciiscovered tha t  t h e  c m e  n u s  not properly in  (!ourt, and that  the 
mpposed  question did no: arise, and as  t he  Court  had ~ ; o  desire t o  csprcss an.) 
opiriion on queatious of sudl? a character unnecessarily, i t  abstained from doiox 
so. While,  however, i t  was supposcd that  i t  would be  necessary, J u d g e  Rod- 
mar: preparcd aucl submi1:cd t o  his associates, for cousidoruiion, a ~ i 6 w  of thc; 
questions, which t h e  Court dcsired t o  be printed in an appeiidix t o  tllc rq io r t s  
of thia term. The  op iu io~ i s  and  arguments  therein a rc  n o t  considered a s  cdu- 
c l u s i ~ e  even in  t l ~ c  jucl~rneut  01 the  author,  and of coursc as not  iriilicating i:? 
any  way the  opiuious of the  o:i~er Justices. Tlre pu3I ic~t io11 is t imught  justi- 
tied by t h e  novel t j ,  dificulty, aud  great  public i ~ n p o r t o n c ~  o f  t h e  cjuestionu 
discussed, :ind is made wit.1 t ! ~ e  11opc tha t  t,hc bar, upon whose honest  aid the  
Court  a lwa j s  relics,'will, i n  case they should hereafter be  presented for discus- 
xion, b e  prepared t o  aid tbe  Court  in meeting tbem advisedly. The  most swiow-  
difficulties I t  will be  seen, a r c  riot visib!e a t  the  lirst glance; they lic hene:~tti t h y  

s t~r lace .  The paper referred t o  will bo f o n i ~ d  in t he  a p p e ~ ~ d i x .  

1.  Proceecliugb taken before a Just ice  01 thc  Peace t o  recore1 the  pubwmioi* o? 
rcai estate where the  ti t le comes in question are  no t  absolute ~ ~ n l l i t i r s  

2. T l ~ e  defendant may so trmt them,  b u t  i t  docs not  follow that  the  p'aiutilf, 
who  initiated and took the  benefit of them, can. 

:; When o u e  is deprived of his  land under  color of judicial p ~ o m  tdiriqb I ~ ~ x r &  
belore sucil Justice, although jurisdiction is absolutely \ ~ ' i t l ~ l ~ c l d  fro111 sucli 
Justlce, on general principles t he  Superior Courts  on appeal, ha re  a t i q l ~ t  tcr 
a m m l  bitn restilutiou. 

4. Nor was t he  Supcrior Court  couliuc'd, iu  dispensiug the  I:lw on :cypcal, t c  
mere  restitution, bu t  courd also haye allowed, had  it t ~ e e n  applied fur. no in 
, la i ty  of d i i m a ~ e s  

Thig was a n  appeal tram a Justice's Court, heard betore Ilia 
dIouor Judge Cannon, at Fall Terrn, 1871, of Davie S n p e r i i ~ r  

Court. 
The plaintiff tiad commenced proceadinga, by v i r t u e  of a par- 

& a s  ~ t t  eesecntion sale, of certain realty, sold as the property 
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of the defendant under see. 31, chap. 150, Acts of 1868-'69, 
before a Justice's Court, and obtained judgment and was put 
.into possession. 

These proceedings were completed before the case of Q r d c  
\., Gihbs, 65 N. C. R. 192, mas decided. 

The defendant appealed from the judgment of the Justice 
t o  tho Superior Court. 

In that Court tlie defendant moved to quash the proceed- 
ingsannd for a writ of restitution. His Ilonor held that the 
Jwt i ce  had no  jurisdiction, and that the proceedingswrenull 
and void, and ordered them to be qu:tshed and a writ of resti- 
flit ion to issue: 

I'rotn this judgment tlle defendant appe~lcd. 

By ~ i r t u e  of the decision of Credle v. Gibbs, 05 K. (2. R. 19%. 
$1 Justice of the Peace has no jurisdiction. 

He is debarred jurisdiction ; it is absolutely and entire1 J 

withheld. 
Hence quoad hoc, his judgment has no greater or other effect 

than if he were a private person. 
In the language of the law, hi3 a:tion from Brat to laet was 

a nullity. 
There being no foundation no superstructure can be raised. 

Bq.m+roughe v. XCNEZZI, 2 D. c% B. Eq. 297. JfcNamn?a oa 
Nullities, pp. 3, 6 and 137. 

Fwle for the appellee. 

RODMAN, J. The defendant contends that the proceeding8 
before .the Justice, being upon a matter beyond his jurisdic- 
tion, are nullities, aud lare as absolntely void as if they had 
nd been had. 

W e  agree that the defendant may treat them so, but it does 
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not follow that the plaintiff who initiated and has taker1 tho 
benefit of them can. H e  cannot take advantage of kis own 
wrong. If the rule were absolute aa contended for, 110 appeal 
could be had from the Jnstice'sjudgment,and tho Superior Court 
should have dismissed the defendant's appeal at  his costs. The 
defendant has been deprived of the possession of his land by 
color of jndicial proceedings, and v e  tliink on general princi- 
ples the S~iperior Oonrt 118s the right, wliicli it wonld have 
been an injustice not to have exercisad, to give him restitution. 
I n  addition, this duty is expressly ])rescribed by sec. 27 of the 
I,andlord ~ n d  Tenant, Act 1868-69, cli. 156, 1). 355. 

W e  tliink that tlle clefcndnnt was entitled not only to resti- 
tution of the possession, bnt if lie h i~d  ~s l t ed  fi)r it, to an inqui- 
ry as to the datriages lie had sustained by being deprived of it. 
IVe fiud tliis decided upon the 1evers~1 of a jndgrncnt ior error 
in ~ S y q x o n  v.  Juxon, Cro. Jaines 698. Sec. 30 ot' the Landlord 
and Tennr~t Act, gives a defendant di+tn~(;rcrj if lie nas been 
tnrned out of possession by n procecdil~g which is quashed ; 
mid tlierc can be no reason w l ~ y  lie slioulcl 1,e l)ut to a wparatc 
action to recovar t l ic~n. 

There is no error. 
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:? 11; such cape the  plaintill sbould reply o r  d r u x ~ ~ r ,  ar~t l  if t he  demurrer  be  
orerrnled,  i t  hcco~nos  the  duty  ol tlie J u d g e  t o  allow hi11 t o  plead over, un- 
lpss i t  is manifest Lhat sue11 d e n ~ u r r c r  is frivolous, does n o t  raise any question 
~ r f  law worthy ol' scl.iwii consitleration, and is interposed merely for delay. 

::. T l ~ e  3l~ir i t  ~ i l d  intr1.t of t he  Cude is tlittt actions shall be  tried as  speedily 
ti~ltl cheaply as  poss i l~le  and u ~ o n  t l ~ c i r  m e ~ i t s .  

4. Au answer t o  a complaint on a covenant for t he  paj lneot  of rnoney, execu- 
ted hy the  def'end:lnts, and allegetl t o  have become the  property of t h e  plain- 
tiff hy successive a~s ignmen t s ,  which alleges tha t  there  was a condition nnder- 
written said cover,ar~t. to runkc it void if t h e  laud for which t h e  covenant mas 
civen, was subject t o  iucumhranccs, and that a t  t h e  t ime  of t he  execution of 
t he  sanlc, mid  1:lnd was s u b i x t  t o  t he  lieu of an  execution against t h e  cove- 
nautee, and fnrthrv, that  t he  asbipnnxent of i h e  covenant from t h e  covenantee 
was procured by d u ~ e s s  and fmud,  aud while t he  covenanted was mentally in- 
eapaeitatcd t o  contract,  a d  tha t  t he  plaintiff t ook  his assignment with full 
l<nowled<c of these facts, and that tlie ylaiutiff had caused n p r e v ~ o n s  act ion 
on  the  same in the  name of the  covenentc,c, t o  be  brought,  whiclr had been 
dismissed, and had liltd t i  bill t o  compcl rhe covennntce toal low the use of h i s  
llalne lor that  purpose, wliich had a160 bee.. dismissed, and tha t  afterwards 
t h e  defendant had after a full account with the  covenaatee  procured h i s  re- 
leasf: of t h e  cause of action. IIeZd that  s u c l ~  defences a re  not  frivolous, but  a r e  
worthy of serious consideration. 

The case f flr~nin v. L o z r ~ ~ y ,  G4 N. C. R , 321, cited and  approved. 

This was a civil action, tried before 13s Honor, Judge 
Tourgee, at  Fall Tertn 1871 of Alamance Superior Court. 

The action was based upon a bond for the payment of mon- 
ey, and the defendants filed an answer to the effect stated ia 
the 4;Il syllabus. The plaintiff moved for judgment, as by 
default, treating the answer as imperbinent and frivolous. 
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This view was sustained by Ilk Honor, n-110 rendered j i idg- 
merit accorclinglj-, aud the defcudants appealed. 

GODMAN, J. 111 tliis case tlit: j,l;riutifi' ~ ~ ~ o v c d  for j i~dgmei~t  
tm his co~nplaint on the ground tlr:lt tile defcriccs set np  in the 
answer were frirolons. What is ~ilcalrt, by a frivolous nn+n-er 
is defined in IGezc?iil r. Lowcwj, 64 N. C . ,  321. 

I t  is there said if the defences set nl, i n  tlle answer are war- 
thy of' serions consideration, the1 are not frivolous. Clearlp 
the defences set np in the ans~vcr j : r ~  tliis case are worthy ot 
serious consideration. I t  i:: the duty of the plaintiff to demur 
or reply to the sevcral def'encc~ as he may be atlvised. He 
cannot get the opil~ion of n Court on tile merits of the defence8 
on the pretence that they arc fiivolons. If he demurs, and 
his demurrer is overruled, the Code lcarcs it to the discretion 
of the Judge to allow him to answer or not. W e  think i t  io 
the duty of the Judge always to allow a party to plead, after 
his demurrer is overruled, unless it is manifest that the demnr- 
cr was merely frivolous, did not raise any question of law 
worthy of serious consideration, and was interposed rrierely for 
delay. The spirit and intent of the Code is, that all actions 
shall he tried as speedi l~  as possible, as cheaply as possible, 
nud upon their merits. Keeping these si~bjects steadily i n  
view, d l  amendments of pleadinqs, and repleadings must be 
liberally allowed, which tend to promote t l~em,  and tllose only 
denied which tend to defeat tlieu~. 

There was error in  the judgrnent below which is reversed, 
and the case is remanded to be proceeded in according to law. 
The defendant will recover costs in tliis Court. 

PER CURIAM. Jndpment reversed 
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D. >I. GUDGER as. A. E BAIRD et al. 

1. If a su i t  be  referred by an entry  on  the  docket i n  these words, vix: ' 'this 
cam i s  referred t o  A B, who shall summon t h e  parties before h im and hear  t h e  
case, and his award shall  be a rule  of Court," and the  referee files a paper 
which h e  styles an award, in which hgf inds  the  facts and hie conclusionsas an 
award, whether i t  is to be treated as  an gward under a rule o r  a reference unde r  
rhe C. C. P , t h e  referee'a finding ot the  facts is equally conclusive, as  a r e  a l ~ o  
his conclusions as  t o  the  law arising on the  facts, except probably where  h e  
undertakes to  make the  case turn upon a question of lawand clearly mistakes 
it .  

t .  Where a guardian lent t ru s t  funds to  a firm of which he mas s member ,  and 
toak  their note  payable t o  l~imscif,  although under  t he  old system he  could 
not sue  a t  law, under  the prescnt system, by virtue of the  conjunction of law 
and equity. A civil action upon such instrument may be maintained. 

5. Independent of th is  view, relief u n d e r  t bc  C. C. P., sec 249, is obtainable on  
the  principle that  t hc  ctstui qzic t rust may follow the  t rus t  fund in to  the  whoocr 
l~nnds  soever t be  fund8 may be found. 

4. Nor in a su i t  on such tiote by the  buaband of t he  ward, t o  whom i t  had becn 
assigned by the  guardian, can it  be objected tha t  the  guardian is not  m@e par- 
t y  as  by virtue of sec. 63, C. C. P., pelssons severally liable mag all o r  any be  in-  
cluded as.defendants. 

5. The objecthn that  oue of the  wards is not  made a party, iuduces t h e  Court, 
t o  modify t h e  judgment of tbc  Court  11e:ow. 

This was a civil actiou tried tetbre His  I-lonor Judge Hen- 
ry, at  Fall Term 1871, of' the Snperior Court of Bnncombe 
county. 

The case was heard u;)un the complaint, answer, award and 
exceptions thereto. It appears from the record that one Vance 
was the guardian of the plaintiff's wife and Robert Taylor, 
and that he lent money belonging to his wards t o  the firm of 
Smith, Baird cG Vance, of which he was a member, and wrote 
their note payable to himself, and endorsed by him to the plain- 
%if 
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The defendant contended the note was valid. The case w;rab 

referred to Col. W. .N. Cocke-the entry being in these words : 
.' This case is referred to W. M. Cocke, who shall summon the  
parties before him and hear the case, and his award shall bc 3 

rnle of Court." The referee files a report, calling it an award. 
rand therein ascertains the facts, a3d states his conclusions as tn  
the law arising on the facts. 

To this report, exceptions were filed by tlie defendant and 
overruled by the Court, and judgment prononnced in accord- 
ance with the terms of the report or award, from which the 
defendants appealed. 

A% Cbu~~se l  for plaintiff. 
it2: A 3 w i 1 ~  for defendants. 

RICAI)E, 5. Upon the cotniug in of the complaint and an 
swer, there was the following entry ou the record : 

"This case was referred, by consent of the parties, to W. M. 
Cocke, Sen., who shall sun~mori the parties before him and 
hear the case, and his award shall be n rule of Conrt. To ~t 
port to the next term of the Corxrt." 

And at the next term, said Cocke rcportccl as follo~vs*: 
'' The undersigned, to whose award and arbitrament tilt 

above mentioned case was referred by a rule of Court, begs. 
leave to report, &c." And then he states the facts as hc finds 
them. And then he says, " from the foregoing facts I a w a d ,  
&c." And then the followiug crltry appears on the docket : 

"Exceptions to' a ~ ~ a r d .  The defeudarits c x c ~ p t  to the award 
kc." And then the Conrt says, "Exceptions overruled, thc 
award in all things confirmed, ctc." 

And in the statenlent of t11e case for this Court i t  is stiid, 
"There was judgment for the plaintiff according to the award, 
&c." 

From all this it would seem to be thc ordinary case of' of' st 
reference to arbitration, and an award and judgment accortl- 



?fig tlle ~t~vnrcl. If this i; sd, then there werns to be no force i t ~  
ZGe eweptiuns ; lor award:? :>re favored. and t ! ~  !inding of the 
dwts by thc arbitrntio:~ is c ~ ~ ) c ' ~ I I s ~ x - E ,  MIIC! errors of 1:iw are not 
reviewed, cxcopt p r o b n b i ~  when hc unc?ert:e!-:es to ~ n n k e  the  
in,;c turn npoi: A p i i i t  of 1:i\v and clearly mis t ah ;  i t .  

I t  is a,rupcr, howex er, to my thnt t l ~ c  c4:'se w:s riot t :mted i i i  

I'i i is C o w t  o r b  the sqynine~lt  :is 811 :~wari-l l)ut a 4  a r i f ' c rc t~~t~  
nild reywrt rli~c!cl. C. O. P., scctims 214, 246 and 247. 

Coilsidcring the eaac tilen xi; :L prvceedi~ll: u-lcler ilic Cod+-. 
it mnst still be trnc that t l : ~  fintiiny 01 Il:c fwi-, innat he con 
dns i rc :  fbr i t  is said t h t  "when t l ~ c  1 ' ~ ' ! ~ 1 . 1 2  3, :O Y C > ~ ) O : . ~  tile 
(hck  tl!e re1)ol.t s1::tll linve f ! ~ t >  e f k t  o i  :L % ; w i n !  i.erc1ir.t." 11 
iinnld then le~;iaii: to  i,c c~ove;t?ered whctiicr ti1c.r~ :irr an \  
e3rors csfla\r- whic.11 :IN. i:tta? tu  tl!e t11aIntiih recovery. 

11 ~ i ~ v t ~ i .  t11:it O n e  li. I:. \vk,r~ec i ~ a s  gli:~rdi.nl of tllc plaintiff'z 
w l i b  mtl LC;. I)r~criIio., Itobcrt, Taylor, a.>tl he was also a men3 
i e r  of tlic firill of Smith, Xaird and Vance, vi/: : tlie defendants 
:*ncl h i ~ r d f  ; and that he loaned to said f<rm $770 of his ward'& 
irpo!iey, and took the note of the fjrmer p n y h l e  to hi~sself as 
2n:irdian, and sobaeqnently endorsed the note to  hinti iff to 
pay the share dnc to his wife and so much of the balance ac 
was rAxssary to pay over to lZobert Taylor, the other mard. 

Tllis suit is upon that note. And now the defendants, 
Smith and Uaird, object that the note is null and \-oid, be- 
cause said Vance is both payor and payee. 

It is said that an action a t  law could not be maintained ow 
said note, imd that whatever remedy there was, was in  Equity. 
While, therefore, an action at law could not have been maiu- 
tailled on F W I ~  note fornlerly, yet as legal and equitable reme- 
dies nmy now he had in the same proceeding, the objection ie 
without force. 

The plaintiff Ts elearly elititled to relief' on another ground, 
and although it  is not precisely the relief asked for, yet the 
Code provides that when one is entitled to relief in a form and 
manner diiyeerent from that in which it is sought, i t  is the duty 
of the Conrt to afford it. C! 0. P. see. 249. 



The oomplaint set out, and tlic fact i.; reported to  IN true, 
.that :t trust filnd-(guardian; money)--belonging to the wife of 
the. plainliR and her brother I'Lobert Taj-lor, went into the 
tibe !rands of the tlcfendants Ly a loan from Valise, and that 
Vanee is insolr er,t. h t l  it, iu t.ettl~(! that the c e ~ 8 w e p e  t r u ~ t  may 
fdiow tllc trwt into whose liaiids soever the same m a j  be. 
Treatin: tlte note tlierct'ore. as vo id  :IS a note, and trsing i t  o n l . ~  
as evicience ol thc deposit of the Irnst f u n d ,  the tlekndants are 
i*lcaslp liable. There is, tircreiorr, no iorcth in that objection. 

The  ~bjection t l ~ a t  lyance iq not a p r t y  is witllont fjrce, hc- 
cansc persons who are s evcd ly  ~ iab ic  Iuay all or any be jncln- 
ded as defendants. ('. (7. I'., 63. 

The o1)jection that ftol,crt Taylor is alot a party plaintiff has 
this force : t ha t  the jnlgluent xnn~t  !)c 1~10~1if:led so as to reduce 
the atnc~unt to the sum of tfic share of the plaintiii"~ wife in 
the fund due bin tlle guardian, as appears by the report of 
Cocke, and there will i,e judgment E~crc i n  favor o f  the plain- 
tiff for that amount. 

W e  have considcrcd u-hetl~er ne  wa:d not give judgment 
l ~ e r ~  fur the whole s1m, arid allow i t  to hc paid out only on 

1 nlotion of Robert Taylor anil \-mcc, a ~ l d  whetlm- me could 
not provide so ar- to  hear tlw defendants here upon a ~ f y  equity 
whi& they may liave against Xobert: Taylor; but in riew of 
the fact that our jnriscliction is appellate, only wc have conclu- 
ded to modify the jndgmer~t, so as to give the plaintiff'tho 
amount reported in her favor as aforesaid, and remand the case 
subject to such judgment here, in  order that new parties may 
be made as the parties may be advised. 

Judgment rnodiGecl and case remanded. This will be cer- 
tified. 

p~~ CCRIAM. Case remanded, 
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R. M. OATES nt a:. ,a. W. G .  GRAY. 

1 .  The object of the  Uode was t o  abolish the different forms of action and thC 
technical and artificial modes of pleading used a t  common law, bu t  not  t o  dis- 
pense with such degree of certainty, regularity and uniformity as are  deemed 
essential in every system adopted for the administration of justice. 

2. The pleadings must  contdin the same ~ubetant lal  certniuty, now, as was 
formerly requisite in a declaration, Rc., and uuless th:: defendant controverts 
the facts alleged they must be taken as true f ; lx  the purpobes of the action. C. 
C. P., 127. 

3. The word "plead" m e d  in  the Act of ISGS-'W, chap. 76, see. 4, must  he re- 
garded as an inadvcrlence and \+as uot intended l o  change the Code fiygtem. 

4. An cntry on the  docket of "genc~nl  issnc, s t a t , l i m ,  with leave," is not SUB- 
cient pleading aud i n  the  iliscletiou qf the Judge below would anthorive judg- 
ment of ?I%? clicil. 

6. If a complaint is Sounded upon a-snmpsit for goods soid, a f ind judgment 
vi thout  proof of ralfie, &c.; as u;mn a cdefiault, Is erroneous. 

6. I n  such cases, the Cierk musL .x,ccrtaiu the  amount due in the mode p r z  
scribcd by sec. 317. C. C. i'. 

4. The entry on thc  docket was 6uXeient notice of  appearsuce to entitle she de- 
fcndant to  the five days piofice xnder the ejtr~tute. 

r 7 l h i s  mas a civil action tried before His Honor Judge Logan 
st Fall Term, 1871, of Mcclilenburg Superior Court. 

The action was Sounded on :t note snd art account for goods 
 old, money Icnt, &C. At the retnrn term the defendant failed 
either to answer or demurr, but counsel marked their iuitials 
to the caw oppo~i te  the nnruc of clefendant ancl entered on the 
summons docket t l ~ e  wordsL'general issue, stat. h a !  with leave." 

On the calling of the cause the  lai in tiff i~loved Ifis Honor 
for judgment as demanded in the co~irplaint which was granted 
by His  Honor vrithont any prcvioi~s awertaininernt of the value 
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R. M. OATES at. W. G. GRAY. 

s f  the goods alleged to have been sold. From this jndgment 
the defendant appealed. 

Dowd for the appellant. 
Jones & Johmton for appellee. 

DICK, J. The object cf the Code was to abolish the different 
forrns of action, and the tccllrlical and artificial modes of plead- 
ing used at common law, but not to dispense with the certainty, 
regularity and uniformity which are essential in every sjstem 
adopted for the administration of justice. 

The plaintiff must state liis cause of action with the same 
s~bstant is l  certainty as was formerly required in a declaration ; 
and tlie defendant must controvert the akgations of the 
complaint, or they mill be taken as true for tlie purposes of tlie 
action. CY. C. 2'. see. 137. 

The only pleading on tlie part of tlie defendant is either a 
demurrer or an answer. C. .C. P., SW. 93. 

The word "plead" uscd in the Act of 1868-'69, chap. 76, 
see. 4, must be regarded as n mere inadvertence on the part of 
the Legislature, a d  was not intended to change the system 
adopted by the Code, and restore tlie old practice of loose 
pleading which was never recognized by law. That such was 
not the intention of tile Legislature is clearly manifested in the 
next section of the act. 

The entry made on tlie docket, "General issue, Stat. lim. 
with leave," mas not sufficient pleading and the Judge, in tlie 
exercise of his discretion, could enter judgment for the want of 
A. sufEcient defense. 

The  judgment entered in this case is erroneous, for i t  is a 
final judgment for the amount elain~ed by the plaintiff. when 
i t  should have been interlocutory. The complaint is not sworn 
to, and the 2nd and 3rd causes of action alleged are for pro- 
perty sold and money lent on open account. In such cases 
before the entry of judgment thc Clerk mu& mer ta in  the 
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amount which the plaintiff is entitled to recover, in the mail- 
ner provided in  C. C. P., sec. 217. 

The  entry made on the docket by tlie defendnut Yas n snfii- 
cient notice of sppearnnce and he was entitled to five d a j s  no- 
notice of the time and place wheu the assessment vould be 
made by the Clerk A s  the judgment must be set aside f ' o ~  
error, His  Honor in the Ccurt below may, in  his discretion. 
allow the defendant to enter n defense in conformity with law. 
C. C. P., sec. 133.. 

As the crroneons judgment was not  the ground oi'the appeal 
neither party is entitled to costs. 

Let this be certified to t!l? c ~ t i  that ;,roper yrocecdings may 
be had, &c. 

PER CCR~AM. J n d g ~ n e n t  reversed. 

1:. J. and R. W. JIcDOWELL, Administiator ru. D. ASBURY el el, Executors. 

I .  After a judgmeut flxing an executor with assets, and a returnof anexecution 
issued thereon nulla bona, the proper mode to subject such executor perEon 
ally, id by motion founded on notice and cot  by ciril action. 

2. Writs of scivefacias consisted of two classes, the object of the firat class b e i x  
to  remedy defects in, e r  to continue an action ; that of the sesondcla~s tecom- 
mence some proceeding. 

3. Proceedings in the nature of a sc l ,  jb, of the first class, are almost indespen- 
sable in the administration of justice, and the object of the  Code was merely 
to  abolish the name and form of w ~ i t s  of this class, and simplify tho procew 
into a notice or Pummone., to ahow cause why further proceedings should not 
be had to proride further relies, in matters where parties had had a day ia 
Court, &c., and not to effect the sabsbance of the remedy. 

4. On such motion, the Judge may allow the defendant to make any defrnw 
which Ire could hasa availed himself of cnder the old soieri facks  proceed- 
ing. 



.:. Thc fo rm of pleading and practice to be pursued i u  order  t o  subjact exeeu- 
t o r s  and administrators personally, un(lcr the  former ~ y b t e n ~ ,  elucidated by 

IXck, J .  

r 1 l l i i s  was a 1no5oti for an exec~itioll (it, boo,isprol,riis on no- 
tice, heard and delertuinecl by His  Hotlor Judge Moore, at  July  
Term 1871, of 3.iecklenburg Superior court .  

T h e  plaintiff.: had theretofore received a judgrnerit against 
the defcnilmts as exccutors, fixing them with assets and caused 
xn execution de h i s  testafm<s to issue, which had been re- 
turned ; . L I L Z ~  born. 

Tberenpon this motion was ts~ade, which His Honor deelin- 
ed to grant, on the  ground that the proper ~.emedy was by a 
civil wction. 

The plaintiif fro111 this ruling c3f I1 is Hotlor : ~ l y A e d .  

R. Umwilzger for appellant. 
J. If. 1Il'z'lson for appellee. 

DICL J, The adt~~inis t ra tor  w i t l l d r e ~  his p l c ~  of "friily ad- 
tninisterctf," and allowed j n d p e n t  to hc entered against him 
for the debt of his intestate. This jndgnlent fixed him with as- 
sets, and an execution v a s  issued nzcl retnrned nulla boim, k c .  
Tile l)laintlff after giving notice to the wdtninistrator, to niakca 
lnotion l~efore I1 is l lonor f'or an exec11 tiou ( 2 ~  ( . o n i s p ~ o p i ; s .  

The  motion was ref~lacd on the qjannd that a civil action 
was the propcr remedy. I n  blicls cases t!~e C. C. P. has provi- 
ded no specific renledy, and we rnl~st w11sidrr. tllegcneral scopc 
and pt i rpxe of thc, Code on detcrtr~inir~c \rhetllcr or not, the 
rnling of His  IIor14,r V ~ I S  correct. 

I n  exarlliriitrq this clatstiorr we ii~ill firat cllcltlire briefly into 
the remedies a t  co~n:~lori 1 1  .I , a;sjin-t :it1 executor or adminis- 
trator, vhen  lie ha:, r ~ ~ a d e  11i111sclf' li;i!,le (7e tm;,sp~~,prZ'i.q. 
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A personal representation is required to act honestly and 
faithfully in the  discharge ot his trust, and lle is liable only so 
fhr as he  llas assets, or might have had them by reasonable 
diligence, nnles he subjebt himself to liability by his own act. 
When a personal representative is sued he must protect him- 
selt by proper pleading. I f  he plead any false plea in bar of 
the action, such as ne unguis ezecuto~, or a releasc to himself, 
and rests his defence only on such plea, and the iss~xe be deci- 
ded against him, the judgment in the first instance ~rlust  be dir 
bonis testatofqis si lion de ~ O T U ~ S  p v p r i j s ,  for i t  is fdsit  y which 
la113 within his own linowledge. Where lie puts in pleas 
ml~icli tend to deieat the plaintiff's sansc of ::doll, and wllicll 
may not 't,e fhlse within his own hnowicd;~e, as  no,^ 08~wnyq"i, 
or a re lea~c  to the iutestate ; and a t  the same time pleadsplet~r 
crdministravit, the plaintiff may take a judgment p a n d o  as to 
t h e  latter plea, and join issue 011 the fi)rnlcr, and if he  obtain 
tt verdict he can have an execntion for cost.; x p i r t s  the dcf'eri- 
dant de  boonis p ~ * o p i i s .  

If, however, in either of t l ~ e  a b o ~ e  cases t l~ep lea  ofplcrie ad- 
nzir~istravit is put in, and issue is joined as to all the pleas. 
and the latter plea is found in his favor, he is entitled to a gen- 
eral j ~ i d g ~ r i e r ~  t with costs, althougll the other issues are found 
against him. TVillirns on Ex'r. 1359. Wllcn a personal rep- 
resentative was fixed with assets by a judgment and the assets 
could not be obtained by an ordintlry euccutiol~, several ~uoder  
were formerly in use in England to subject hirn peraonaily. Zrl 

the  Court of Kings Bench in forn~er times, the 11sr1a1 practice 
upon the return o f ~ ~ u l l a  bona testato~is was to sne out a spe- 
cial writ o f e i  facias against the assets with :t clause sugges- 
ting a devnstavit and if no goods of the testator are found then 
i t  could be levied de  Zonispropiz.  

The  pract1c.e ,,,.e C(3rnlnon Ple:m was to issue a special 
@i facias, suggesting a deuustavid, I\ ith a clause. directing 
the sheriff to enquire by a j ~ l r y  a.; to what had beromeof the  
,assets, and if they found a &zvrstarit hy the executor, then :i 
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#&re facias mas issued to the executor. t u  show cause why a 
fieri facias de i5onis p rop i i s ,  should be awarded against him. 

I n  process of time, the practice of the two courts was made 
aniforin by joining the special $ere facias injury wit11 the 
s&e fiacias, into one writ, called the scire $eri inquiry, from 
the first words of the two writs w11ieh were thn"uncorporated. 

This writ fell into disuse in England, a.; the plaintiff was 
not entitled to costs, unless the dehidant appeared and plead 
to  the  ~ ~ r i t .  The usual proccecling in sue11 cases is a11 action 
of' debt on the jndfrnien'r. snggeslinp a tlcvsstavit. 1 Sannd. 
E., 219, notes. 

This last nauled renlccly v - l b  hlwer ly  wed in  this State, 
hnt  the scim $e? i  ~~nl ln i ry  11 :I< ~ I C !  CI .  atfol l t~d.  111 former 
times in some ~ m r t s  of the State, thc spc~i:~l,$li.:ri facius once 
nsed in  the King's 13enclr, was reimtetl to, lint in  the case of 
Tli.~nfer v. Irunter, K. C. T .  Ikportc,  122, tbc lriore sim$e 
and expeditious Irocees of ~,~,'rt. $ lca 'c j .c  wr,l:, pmeri1)ed as the  
proper remedy i n  such cases. 

A scire ?facins on a j ~ d g m e n t ,  i 2 rid a n i w  actioi~, but is 
only issued as a contin~iation of thc former snit. CirzforJ T-. 

Alsfon, 4 Dev., 351, % 9 Tidd, 9S3. 
When the ohjeet is to obtain an esecn~icm oi l  x judgment i t  

i t  is properly called a writ of execntion. 2 Ti&[, title sci f a .  
I n  some cases a sciw j?t,r~irrs is an w t i o n  as the defen- 

dant may plead to it ,  but lie cannot tle11.y the  tilerits of the 
jndgment upon which i t  is founded. Thus on a ~ c i .  fa. upon 
a judgment against an administrator, fixing him with assets he 
mould not be allowed to plead p)le7zt' adwin~sikavit, or any 
other plea of the same nature, wllicl~ puts his defence upon a 
want of assets. 1 Sannd. R., 219. 

The  scireszcias when used under the d c i  system for the  
Imrpose of obtaining an execution do ~ T L ~ P  pq1ri i8 ,  on a 
judgment against an adrninistr~tor.  a1 t l n o n ~ h  ~t was styled a 
judicial writ, was notliirig mow than n ncticc to shorn came 
why an execntion shonld not issuc. 



Tllc C. C. f'., merely siwlib!letl the forin, ;111d did lluf L&LS 

the snhstanee of the r emed~ .  The pl:tir~tift ill this case gavc 
notice to the defendants that he would urtrhe :t !r~ot,ioli i n  the 
muse, in term time fur :A;; execution Je C m ~ s  y ~ ~ q ~ r i i c ,  etc. 
The Judge under the liberal l)roriaiol~ of tlre U. C!. l'., mig'nt 
have allowed tllc defendant to 1i1d;e a n j  defer~ce which he 
could 1mre availed himself' of under tire old wir6 , f a c i a  prd- 
ceedinp. The plairltiff c:mnot, ohtain a direct :tnd speedy 
~.emed;y OLI his judglnent i n  an\- other way illan t l x  w e  

which he has adopted. ciril xvtiou ea~riiot I J ~  1)rought on 

x. judgment without leave of the Court, for good came shown 
npon notice to the adverse party. C. C F'., scc. 14. 

This 1ea1.e could not bo :dlo~vecl as this ('ourt has oftcn de- 
cided that an action cannot; I)e ~ntc r t~ i i lc t l  wilich heekb no urhcr 
relief than that mhich e m  be had i n  a cwsc then pending. 
J & w b  v. Blots&, 63 X. U., !+9, ,Vc~oi, r. AfiZeI~, (3 S. C., 564. 

The Code has abo1ishe.I the writ of sc i r v /nc . i n~ ,  C. C. FP., 
set. 368, hut this section dues not require a civil action t3 
brought to obtain :t re~netlg in cabes like the nrie we arc: n,,ruT 
eonsideri~~g. 

There were two fvrrris arrtl lturl)oaea of' writs of scireft~;ian 
a t  common law,. 

1. A writ wvhicb uscd t o  rcl~ietly d~f'ecti, ( ~ r  ;t coutin- 
of some forrncr suit. 

2. A writ in t l ~ c  nature uf' itn oiigii~xl writ, i ~ w d  to e r r ? -  

lllcnce sonic proceeding. 
The (>ode does nu t  apl)lg to tllc li,rrncl-, hilt olily l o  the Hat- 

ter kind. Tili:, tiidi~ietioli i;. 41own in 1:likny ~)rovisions of the 

Code. 
[Jrlder thc old s~ , s te i~ l  ttrits of ~ 1 . i  ,116 of tile firat, class werc 

nsed to  prevw~t ah t c tx~e i~ t  ot' suits, and remcdydct'ects ariGng 
a change of parties, cte. I-ntlcr the Cvde the ul~jccts we 

accoinl)lisllcd by :L ~rwtiou i t ]  thi: cnae. C. C. P., 51. 
After a 1ape  of t i~rce ) c X : m  from the entry of judgl-nealt 311 

C X e ~ * l l t i ~ ) ~ ~  csml 1w irhiitl,i tilily ~noti,)rl, ~r i t l )  iiotice to t!le aJ- 
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verse party. 0. C. P., 256. Fornlerly a sci  fa was used to 
obtain an execution on a dormant judgment. In the case of 
the  death of a judgment debtor, his personal representative 
must be sunlmoned to show cause why the judgment shall not. 
be enforced. C. C. a'., 319. 

Otherinstances of 3 similar elinrncter might lie given to show 
that i t  was not the pnrpose of the Code to require a civil ac- 
tion to be brought to obtain relief i n  cases where i t  was fornl- 
erly furnished by a writ of xi / a  of t11c fj~.st clacs above nlrw - 
tioned. 

We will now refer to mnlc of lhe  writs of t l ~ c  sccond clats. 
A t  common Iaw a writ of s c i r l  facia:< to rcpeal lettcrs ~ m t e n t  
is a11 original wril jssiAng out of C!~nriccry. TJnder the Code 
n civil action rnust now he bronght for that purpose. See. 367, 

A writ o f s c s f i ~  to  snhjrct  h i 1  wxi  :~:i origirid proceeding, 
and in snub n rate tlic Cot!c wqui r t s  :1 civil aceion t o  b~wntllit. 
Ser:. 160. 

A crz i jn  to enforce a n  :ilnctcaetnent aynimt a ShcriR was i r k  
j~atlire of :m or ignd w i t ,  ancl now a. civil  action is requisctl. 

J&LCS V. f$tytt)i).  65 N. (:. 48, procecdingq f l l  tlic rintnrc ot 
writs ol 'sc i re fneiixs of thc first c l : ~ ,  are :~:LIIo,-~ Intlispcnsihlc 
in  ttic adrnirlistratiol~ of justice. Tiic Code onjy inttelldo4 t o  

. r?.bolisll tllc name and :'o:rn :md simplify tile proccbs into a no- 
tice or siirmnons to show caurc why f'urtl~er 1)rocwdin~:  s11011ld 
not be l i ~ !  a ~ l d t ~  filrni511 h r t h e r  ~ e i i ~ f  i n  inatters wlierl: ilic 
p r t i e s  h t 3  had a day in Court. 

If thesf: ol),jects could only bc obtained hy eiui? w t i o n e .  the 
costs of legal proccec1in:;s would become brlrde~~solne arid the 
con8eqnent delay would almost arnonnt to a denial of justice. 

There was error in the ruling of His ITonor. Let this bo 
to the end tlmt pr#>per psocccdings inny bc had in tlic 

UZ1IlSC. 

D~~ OLJRIAM. Error. 
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W. J. SPRINKLE el a1 ws. E. NYE HUTCIIINSON et al. 

1. Procaedinqs t o  effect a settlement of an estate against an executor must be 
commenced before the Probate Court. 

2. If in the course of the proceedings, injunctive relief is desired application 
must be made t o  a Judge of thc  Superior Court. 

3. Whetiicr on a clear case for an injunction made b y  the complaint, this Court 
woulll f o w c  a !)laintiif by dismissing his action to  begiu de now in the Probate 
Court,  di$casi;ed but  dccmet  unnecessary to  be decided, as the Court docs not 
concider such a case made by the co:nplaint. 

4 h conipiaiut wllicl! :~lleges t h t  a n  exechutor had power to bell land underthe 
will, ur'd evld for Conlederstc IIIGIIOY, received i t  and is about to make t h e  pur- 
cfiaser :I title; tltnt tire csecutor 'is insolvent and is wastinr: the aescts, but  
docs ~ : o t  c::uye coliusion with tho purchaser-does not pressut acase entitling 
t h c  plair1t;li' to i n j u n c t i ~ e  relief. 

Tlie cases of Iiccntv. Saced, 64 N. C .  176, and %yer v. En,qer 64 N. C. IS;;, cited 
and approved. 

Tl~is v:ss a c i v ~ l  action heard on notion to vacate an order 
of irjj unction, and to dismiss Llre action, heard before His lion- 
or Judge Moore, at the July Special Term, 1871, of Mecklen- 
burg Superior Court. 

The f'acts are sufficiently stated in tlic opinion of the Court, 
t o  a 1)rol)er understar~ding of thc points determined. 

Elis Ilonor granted :the rnotion to vacate, and denied the 
mc,tic.n to dismiss, from which ruling the defendants appealed. 

Jones & Johnston for plaintiff. 
J. H. lfilson and W. IT. Rcziley for defendants. 

RODMAN, J. This action began by summons returnable be- 
fore the Judge of the Superior Court of Mecklenburg in  term 
time. 
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The plaintifl'complained : 
1. That one Holton died in 1860, leaving a will which was 

duly proved, and that the defendant qualified as executor. 
2. That the testator was seized and ~ossessed of valuable 

real and personal estate, which went into the possession of the 
executor. 

3. By his will, the testator devised :dl his real and personal 
estate to his executor in trust to pay his debts, and then to di- 
vide the same among his heirs, with power to sell any portion 
of the estate privately or publicly in  his discretion. 

4. The plaintiffs are the heirs aud distributes of the testa- 
tor. 

5. That on the 13th of October, 1863, L h t :  executor sold sev- 
eral valuable lots and notes a t  six rnonti~x t& divers persons, 
some of whonu complied with the terms ?)y gi-iing notes,,and 
others did not ;  none have paid, a n d  t l ~ e  prices were ver.y inad- 
equate. I n  the Spring of' 1864, howi.ver, lie did receive Con- 
federate money from one of t l ~ e  purcl~nsers, and conveyed to 
him tlie land he had bougllt. 

6. That the executor has nlidn!~l~~ied the funds of the estate, 
and is insolvent. 

7. That the widow dibsented, 2 n d  h t d  d o w r  assigned to 
her. 

The plaintiff prays that tho exewtor be erijoined f r o ~ l  re- 

~ ct5ving p a p e n t  for the lands sold, and from nlaking deeds 
therefor, and for an aceoul~t, and tlie apjmintnrent of a receiv- 
er, &c. 

I t  is unnecessary to state the :wbm70r, ~ X J C I * ~  that defendant 
admits that he is executor, and hirs received certain goods and 
lands of hit; testator, and that he is liable to an account. 

An injunction was issued as prayed for, a rriotion was made 
to vacate the same, and also x motion to dismiss the bill for 
wantof jurisdiction ; the Judge allowed the first, but refused 
second, whereupon the defendant appealed. 

This case is governed by Hunt v. Sneed, 64 N. C., 176. 
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I n  that case i t  is said that the Clerk as Probate Jndgo has 
original jurisdiction of d l  proceedings for the settlement 
of the estates of deceawd persons. Const., Art .  IV, see. 17, 
and Act of 1863 '49,  ch. 113. 

The case of E n g e ~  v. Finger, 64 K. C., 183, does not at  all 
conflict with IJlcnl v. isneed. I n  f i n g e r  v. Finger,  i t  does 
not appear but that !he action was begun before the passage 
of tile Act of 1868-'(39. Probably i t  was. But  it it TTRS not 
so, the two cases Rre tIisti!iguisl~e~l by the difference in the ob- 
j e c t ~  of tile actiolis, arid the  nature ot the  relief sought. In 
the latter I:.JW, the ndminist.xtor had 1)rocured f'rom the 
eonrity court, tln onicr f w  th3  d i d e  of laud i11 a proceeding 
to vliich some tlie I le i r~ Ilnd not been made parties, gild when 
he  h:id or ought 1 0  h , ~ v c  :, ,~t l  antEcicn: pers.l\nnl property to 
pay tlie debt,. The hill T T R ~  by tile heirs, and larayed f(,r ar; 
injunction agairi-t the sa lo  n n t i l  2.1 sccon;it 611011l~I b e  taken, 
which w7as idlowed, and : ~ n  ; w o n n t  takes in tliat Guurt. The 
account and sett!eiri~~:r t r i  tiic e-tntc, tv:Li not t l i ~  g,)ritn~ry oh- 
ject of 1113 ac:ion, k r d  c:i!liC i l p  ~ J ~ i l y  t28 incidental to the main 
relief-the iujuiic.:io:l, wliicli tl:,: i ' rohte  @(;nit c o d d  not 
p a n t .  1IF~~v, ~ 4 : )  'n l'h/?~i v. A% L { J .  primary 017jeci is a n  
licco~int m d  set::e-lJilit of the c i -~ lc ,  ~ i l d  ab i n ~ i d c n t d  there- 
to, ~ 1 1  i:ijunction 1s wzkcd for, io rcstixix the cxecgtor from 
oo:uplcting i l ~ c :  ?:'Tc~ of t!:c lanc! which he h:is made fiandi-i- 
Icntly a i  is alleged. 111 nzmt Y. Snccd, i t  is szid : 'L ln  every 
cttse in which the Court of Probats c m  give an adequate 
retnedg., t1:e p r t y  rechirig it ~rinst ai>p!j to that Conrt." 

Withoct copyii~g the whole passage referrod to, i t  proceeds 
in snLstance to  say that  if any p w t  of tlle relief sought, con- 
sists of an illjililctio~i Vhich the IProlmte Conrt cannot order, 
the  party needing i t  may  apply to tile Judge of the Superior 
Court. Such an order mould riot O U S ~  the jurisdiction of the 
Probate Judge ; the actio:~ for the account would still proceed 
before him, and according to the jndglnerit given by him,  
either party might apply to the Jndge of tile Superior Court 
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t o  vacate, continue, or rnodiflv the injrmction. This rule 
seemed to us to be the only one which wonld not lead to the 
inconvenience of either taking entirely away from the Probste  
Court its peculiar jurisdiction over the accounts of executors, 
&c., or else of havinz parif of the sanic sctt!ement in two 
cor~rts a t  the s:mic time, wlicreas i t  i,, riot seen that any i n -  
convenience is likely to arise i'mn giving the I'robate 
Oourt exclusive original jii~isdiction nvr,r the account with 
h a v e  to any party L o  :tpl)l:i l o  t h e  Judge of the Superior 
Gollrt for arly orticr rjecesswy eo malie the relicf complete, 
~vhicli is beyond tilc pon-er of tllc Probate Court. And  this is 
more eviclcnt than before. :.in-!- bv rcccat !-gid7,tion 110 court 
but the I'rolmta Court c:-\n actlit the :icco:;nt of an executor, at 
the instance of' a creditor, o r  avhile clahts remain unpaid. 'P'hc 
only qucstian in  tlir: pressnt cace no t  covere~l by the dccibion, 
in Zzmf v. hheed, seems fo be Ihir. 

Considering that a p:wt oi' the rt4i::f pi.njed for in this case 
(the injunction) is 1)cyorid tlic p ,ner  of tlic I 'rirb:~t~ Court, and 
might be granted for sufGcie11t rcasws 1 : j ~ n  the con~n~ence-  
merit of an action for an :~ccoiirit ; v;l:ci:-icr the S n p z ~ i o r  Oourt 
instend ot dis!nissing tlrc biil and ' r u r n i n ~  tthc pi3intiEs over to 
begin in the I'robate Court, and ~ i icn  come to the Superior 
Court for the injnnction, could not  t:kc cogniznncc of tile xc- 
tion so far s s  to grant the iyjunctiol! and  order the plaintifl's 
t6 bring their action for :lii acccount in  'he IProhatc Coiirt. 
The only objection wllicli occws to 11; :LS ma!.ring i~gainst this 
course is, that  i t  inalies t1.c :~pplicaiion for the incidental 
relief precede the prirnnry one. A n d  ccriainly the appear- 
ance of the proceedings mould be rnuro orderly and syrumetri- 
c a l  by beginning in the  Probate C m r t ,  Gut for tlie sake of 
this orderly appearance, are me cou~pitlietl to dismiss the yres- 
erit action, when every end ofjustice can be attained by an- 
other course? I f  i t  be  said that the defendants onght not to  
be exposed to the risk of costs jn two i~ldependent actions when 
one alone wouid suftice ; the  answer is, the cost of the applica- 
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tien for the injunction are entirely in the control of the Judge 
of the Superior Court, who will take care to see that the defen- 
dant shall not in any everit be made to pay any additional costs 
by reason of the plaintiffs inversion of the regular order of pro- 
ceeding. W e  are inclined to think therefore that if a case for 
the continuance of the injnnction had been made out, it would 
have been for the Judge to have continued i t  and to have direct- 
ed the plaintiffs to proceed by an action in the Probate Court 
for an accout. If the action in Finger v. Pinger was brought 
after the Act of 186S-'G9, this should probably been the course 
taken there. Gut  it  is not necessary to decide this question 
because in the present case the Judge thought there was no 
ground for the irijanution, and we agree with him. 

I t  is charged that in  1863, the executor sold a lot to Davidson 
and took his wotc f,,r the price payable in confederate money, 
but made no present cmveyance to him, and that he is now 
abont to make n coaveyance for a much less snm : much less 
than thc real value oi tllc land, and that the executor is insol- 
vent. Assuming ell this to be true, i t  would not jostifiy all 
injunction, ~vliich if p rpe tu :~ ted  would in effect amount to  a 
rescision of the contract for s d e  with Davidson. The executor 
had power to ~ c i l  under the will ; i t  may be that hi: acted 
wrongfully in rnakiilg the snlc in 1863, and that hc is yerson- 
ally liable; bnt i t  is not cllarged that Davidson was in colln- 
sion with him or was privy to any fraud ; and lie is not bouffd 
to sue to the application of tbe purchase money. If  by reason 
of thc insolvency of t11c execntor there mill be risk in his re- 
ceiving the purctlase nloncy, relief agaiilst that can be llad in the 
Probate Court. Cy the Acts of 1866-'61, and the rules estab- 
lished by the dcckions of this Court in relation to contracts 
payable in Confederate money, the Execntor is entitled to re- 
cover of Davidson the value of the lot, and is chargeable with 
that value in the statement of his account. The plaintiffs can 
have full relief in the Probate Court, and their action should 
have been dismissed. 

PER CURIAII. Bill dismissed. 
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WILLIAM FALLS us. KOBEHT F. GAMBLE. 

1. No estoppel of record is created against one not  a party t o  the record. even 
though h e  had instigated the trespass, on  account of which the action was 
brought, aided in the defence of the action, employed counsel, introduced bia 
deeds in  evidencc and paid thc costs, and though h e  and the present defendant, 
claimed by deeds undcr the present tresyaaser. 

2. The  princiule of estoppel by record, by which an end is pu t  t o  litigation, and 
parties and privies are concluded, and cannot be heard t o  make averment con- 
trary to the finding of a j u ~ y ,  fixed by judgment in  regard t o  a fact precisely 
p u t  in  issue, underlies and is acted upon in all modes of procedure, and while 
under o u r  present system the complaint, and answer are usually s o  diffuse that  
an issuc is seldom joined, with a prccisiou,wh~ch is required to  work au estop- 
pel ; yet when the complaint avcrs title in the plaintiff, the answer admitspos- 
session, denies the title of the plaintiff, and sets u p  title in the defendaut, a 
verdict and judgmcut will conclude t!ie parties and prhies  in respect to  t h e  
title as eompletcly as a verdict and judgment in the old action of trespass que 
r e  cla~cs~mz freqit wherc the only plea was I ~ b e r w n  teneme%tt~nz. 

3. The action forland undcr the C. C. P. diffeis, in this rcspect, from the 018 
action of ejectment, in whie l~  the parties ale  cliarged and thew is uo cstoppel 
bccause of the gcnerahty of the pleading in tlus: in an action for land tho 
defendant, if he does not intend that his action shdll try the  title, should mcze 
3y allege that hc is entitled 19 the possession, nnd that  the defendant ~ i t h h o l d s  
it ,  and so if the defendant docs not wiah the title concluded bg the action 
should merely deny the  n:legntions :n the coiup!dint so as l o  niaLe 111s arrbwcr, 
in effect a plea ot "not guilty. 

4. Eutries of ages of pupils ns shown by a Common Fcbool Xegister, wl~ilc 
not admissible t o  prove the sacs, is yet compcteut a? an indqondan t  cir  
cumstance t o  corroborate tht .  tcbtimony of a witness RB t o  age. 

The cnscs of P r y  v. I?umsozcr, nt this t e ~  :ii, and nm:~cit v. Goddin,  2 W ~ n s t . s  105, 
cited and approved. 

This was a civil action tried before Iris Honor Judge Logars 

and a jury at Fall Term 1571, of Gaston Superior Court. 
The action was bronght to recover land. 
The plaintiff offered in evidence a deed made to h i m  by o n t  

D. P. Morrow, dated January 13, 186'3, and also a deed from 
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There was other evidence touching the age of D. P. Nor-  
row, admitted after objection, but as i t  is not noticed in the 
opinion, i t  presumcd the points wcre abandoned, 

The defendmt ofyered in evidence in support of Elis a n s m r  
to  that effect, the record of 3 s ~ i t  tried in  the mme Court a t  
Fall  Term 1869, milierein tilo present delbi>ci:l~t T T ~ S  plaintiff, 
and John Morrow and snid I_). F. Morrow \\-ere deferzdants, 
the  same Ixirig aan action brought to recover dnmagcs for a 
tresspass eomrnitted by the iiefe~erldants on the Inrid in dispnte, 
and to prove by two of the jurors wl:a sat 03 the trial of t h t  
suit, t h t  the premit  plaintii? iristigated the trcsp:tss Illen 
complained of, :tided in tlci'enJirrg tlrnt, suit, etnplojed conmcl 
and that his deed of l a t h  Jarimry, 1869, r n ~  o f f ' e r d  in e k i -  
d e l w  tlicrein, tlmt the snrrie ciueati:,n nnder irivestigatio~r in 
the prcsibnt aciion, :vtbt: tritii i a  tlmt action, and tlist the only 
point tried by tllc jsrr was wlie thr  the deed made by 6). I?. 
Morrow to tbe defendant (then plaintif() {+amble, vrss made 
wlicn said Morrow waq :in infant, and that the verdict decided 
ellat he was not an infirnt-, 2nd that the d e ~ d  pnssecl title-it 
was admitted by the p!air.frfY, \$-Ilo testilied that he had com- 
rnarided the trespass co~ni,l:ril:rd of i n  the i'or~ncr suit, that he 
employed eonnsel, paid thr: costi of tlic snit, and that llis o x n  
deed was ailirmed En e\-idmec ic ,. tEte clefix~dant~ i n  said suit. 
m rh i s  evidence was objected to 1))- t!x pizirltifjl) and excaluded 
by Ilia IIonor. 

Jti tlie hrrncr action tllcrc was n verdict fbr. thc t h c ~  plnin- 
tiff (now defendant) Garizblc, and i t  appeared that the turu- 
iag point  of both suits, was whether 1U. 1'. Morrow m->-as of 
age urlien he tnade the deed to Gaml~le,  Octohcr Gth, 1868. 

Them was a verdict and judgment, fur the plaintiff ant1 ap- 
peal by dcfcndant. 

Schenck (with whom was B a d q )  for appellant. 

Tile finding of aprecise /act material to the question is con- 
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elusive by estoppel between parties and privies, Rogers v. Rat- 
cZif, 3 Jon. 225 and cases then cited. 

The record in GamheZ v. E'cclls was competent to show that 
the " infancy " was passed upon in that suit. Long v. Baugus, 
2. Ire  290, and if the record did not show this issue, i t  was com- 
petent prove it by parol testiinony, 1Vood v. Jackson 8 Wen- 
dell N. Y. Rep. p 9. Lawrence v. IIunt  10 Wend. p. 80. 
Wokes v. Fruby  5 Jon. 377. 

Estoppel by record, is conclusive when pleaded in bar. 
Woodhozcse v. 1Villlianzs 3 Dev. 508. 

I t  is not necessary for "lnhncy" to have been the only issue but 
one of the material issues. Smiths leading cases p. 443 Marg. 

I t  is not necessary for the parties estopped to bs parties to  
record ; notice and opportunity to defend is sufficient. iEc. 
liesson v. MendedaZl 64, N. C. R. 505. 

If  the former suit was snbstantially the suit of the party 
sought to be estopped i t  is snfiicient. KennisZey v. Orpe 
2 Doug. 517, vvllich is a paralell case. 

Landlord has the right to became a party, when his tenant is 
sued and is therefore bound by the record if he has notice, in 
this he differs from a vendor who is not bound Xart in  V. Cbw- 
ZES 2 D. & B. 101, docs not apply to landlords ; more especially 
are they now bound, as they, both vendor and landlord, may 
now be made parties. C. C. P. sec. G I ,  10 Ark. Rep. 470, 
See Chirac v. &eineckcr 2 Wlleaton 280. Cullers N. P., p. 232. 

The case of Locke v. ATorhow~~e 3 Mod. It. p. 141, is distin- 
gnislmble because the " snl~ject matter" in controversy was not 
the same-the other tenant could not be made a party. 

See also notes to Dnchcss Kingstons case. Smiths Lcading 
cases 417. Xooster. v. 3arl  Derby 1, A. & E. 783. Where the 
closes in controvery were not the same. 

The doctrine that the pnrcl~ase must be after the judgment 
only applies wherc t l~ere is a diifercnt subject matter, or differ- 
ent " closes" in controvcrsy. Eoclk v. Norhowne, Foster v, 
hkrZ Derby supra. 
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School Register is inadmissable because i t  was not the offi- 
cial duty of the teacher to make the entries. Starkie p. 243, 
(therein differs from Jccock v. Gillam 3 Mur.) Rev. Code ch. 
66. Acts 185'7-'58, ch. --, amending the:school laws. 

The entries by Oates were not introduced to confirm 
John Morrow. His entries not admissable because he is living, 
the entries are not against his interest. Peck v. Gilmer, 4 
Y. & B. 249. 

I t  is submitted on the authority ofJfcATessom v. Mendenhdl 
supra that of D. P. Morrow being an action against Falls, for 
the damages recovered by Gamble against him in the former 
action that the judgment in that case would be an estopple. 

Flake and Bynunz for the appellant. 

1. The judgment in Gamble v. Xorrszu is no estoppel in this 
action, for i t  is "res inter alios acta." Andrews v. Blackmer, 
6 Hill 324. Jlartirb v. &'dl, 13 S & R 441 and 443. 

Estoppel procceds upon the ground that an obligor is conclu- 
ded at  law, by his own admis~ions under seal, in the instru- 
ment against which the objection is aIleced. 2 Am. Lead. cases 
p. 164, nptc. 

The judgment in Gamble v. Xorrozu is no bar in this a u  
tion. Falls in that action, had no day in the Court ; lie could 
not cross-examine or introdnee witnesses, plead or or appeal. 
C. C. P., secs. 61 and 62. The essential difference of the two 
actions is to be observed. In the one the complaint is injury 
to the yossession, and the judgment is for damages for injury ; 
in the other the complaint is for title and possession and judg- 
ment is for both. The essential issues are wholly different, 
as are the verdicts and judgments. 

If Garnbie had sued Falls and recoved upon the title, and 
tnen Morrow, claiming under Falls as tenant, had sued Gam- 
ble, the former recovery would probably be a bar, for he claim- 
ing under another, who has had his day in Court and is estop- 
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ped,. But  this is not onr case. Here Fallsis relying up- 
on and arresting his own title adversely, not only to Gam- 
ble, but Morrow and the ward. There is no such priv- 
ity of estate here, in the sense of the books, ns to make the 
former action, a bar to this. I f  so, 'land vonld be the tnost 
insecure of all property in this State. 

The bar claimed here is waived l ~ y  the pleadings. 1 2 a ~ ~ s o ~ i i  
v. McClees, 64 N. C. R. 17. lfarkry v. IIouston, IS. C. R. 137. 

2. The several questions of eviJence as to the isirtll, age, &c., 
are clearly settled. 1st Greenleaf Ev., secs. 104, 10.5, 106. 

A s  to entries oi3cially and otherwise by tlleee parties. See 
secs. 114, 116 same work. &%$t Y. iVi'i'the?*spon, 10 Ired. 
185. School law Blmzd v. SF-mmn, G5 N. U. C. 372. TVk-  
man v. Cornish, 8 Jones 218. Clement v. P h w t t ,  1 Jones 400. 

3. The declarations of a vender c f e r  s ~ 1 9  arc not evidence 
against his vender as to tile title. GriZZiar,zs v. Clapton, 7 
Ired 442. TYurd v. Saztnde?~~, 6 Ired. 382, and n1:iny other ca- 
ses. 

If, therefore, Xorrow's declaratious snbsequcnt to sale are 
not evidence against Fells, a judgment against M o r r o ~ ~ ,  a t  suit 
of Gamble, would not be evidence. 

PEARSON, C. J. Both parties clairn under David P. Nor- 
row, so by the general rnle, neither can deny the fact, that the 
title was a t  one time in him, and the queation is, did the deed 
of David P. Morrow, dated January 13th, 1869. pass the title 
to the p h i n t h  

The defendant, "by way of plea," relies upon an eetoppel of 
record, and avers that the title of plaintiff derived under this 
deed has been passed on, and judicially found to be of no force 
or legal effect, and to support this position, offered to put  in evi- 
dence the record of an action tried a t  Fall Term, 1869, in  which 
he mas plaintiff, and John and David P. Morrow were defen- 
dant for a trespass committed by them on the land iu dispute; the 
answer in that action admits the trespass, and avers by way of 
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defense that David P. Morrow, was under the age of 21 years 
a t  the time he executed the deed to the plaintiff; (Gamble) 5th 
October, 1868, and was of the age of 21 years when he executed 
the deed to Falls 18th of January, 1869, and that the defen- 
dantscommitted the alleged trespass as tenants of Palls, and jus- 
tity under his title, so t l ~ e  title of Falls was doubly a t  issue. 

The jury find all the  issnes in favor of plaintiE, (Gamble,) 
and thew wiis j n d p e n t .  The defendant farther offered to 
prove that Falls, tile plaintiif in'this :~ctioi:, instigated the de- 
fendant in the first action to commit thc trespass, aided in de- 
fending t!ie action, e~nployed connsel ::lid paid-tlie costs, and 
the deed of David I'. hlorrow to IT;il!s \ias  cad in cvidclice on 
the trjd. 

13  is IIonol. being of opir  ion tli:it !he ~ ~ ~ ( ' o i ~ d ,  it1 eo:~jnnctiolr 
with the other facts olicreci to be p i  ctl, d i d  not create an es- 

r l toppel on Falls, rc,jecteci el12 cridmcc. 1 i b  i l ~ c  n ~ a i n  i j 1 . 1 ~  

tion in (he case. 
We concnr witli IIis 11  nor in the opiiiim that tlic'reeord 

in co~;jt:nction with tlitt h t s  outside of the reeoi tl ,  showing the 
particip:ition of Fdls in  ~ ~ e b l ~ e c t  to tlrc :~ction did not create an 
estoppel, :md conclude h i m  i>om r.ciji:;g in this action, upon 
t l ~ c  titlc &rived under the deed oi Iktvic! 1'. Xorrow to him 
15th Z~i?u,rry, 1869. 

The it+cc npon \~l l ich :L case ti1r11~ is not :is dislinctly cdiib- 
c? on the record. by tl:e c(~~i:j)!ain~, a n s w e ~ t n d  ~ .ep l icn t io~~  nn- 
(I(;:. the Code of Civil I-"I(>\ i d : l r ~ ,  :16 i t  is by the cleclaratio~, 
plw, rcpl icatiola ''I,? way of t ~ ~ v c r .  c," a!lJ tile siuzilitef*, under 
tlie old iliodc? of pleading. 

Ent, xi'ter. coilsiderntfo~~, \re do riot pi re  our assent to tlw 
propmitioxl of 11.11.. JSyniin-i, th'lt lr~~cler C. C. P. "the issue is 
SO covered over and  mixed up,.' as to ptrt certainty df pleading 
out of the question, a t ~ d  t l~crehre ,  therr cxurlot under C. C. P. 
be an estoppcl of I ecord. 

Oar conclusion is, that if in an :wtion for i11jur.y to land, t he  
dcf'endant hv hi; an:\rer iiverq title in I~iniself; admits the al- 
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leged trespass, and the right of the plaintiff to have judgment, 
(that is, gives color as the books call it,) nnless the defendant 
shows a good title in himself, the verdict and judgment create 
an estoppel in respect to the title of the defendant so put di- 
rectly at issue, by the record, in the same way as the plea "Zi6- 
mum te~mnentum" in an action, "t.re.yass p a r e  clausunz" did 
under the old mode of pleading. 

The principle of estoppel of record, by wliicli an end is 
put to litization, and partier a~ml privics are concluded, and 
cannot be heard to rr~alre an averrnent, contrary to the find- 
ing of a jury fixed by judgment, in regard to t l ~ e  fact, pre- 
cisely pnt in issue-underlies and is acted npon in aii lnodcs of 
proceednre. True. m d e r  C. C. P., the co~uplaint and answer 
are usually eo diffuse thst an i s s w  i i  seldom joillec!, with thc 
precision wllich is recjl~ilwl to \i-oric an estoppel, but, whenecw 
there is the requisite precision, tllc record concliidcs lmth of 
the parties and their privies. I lad  (falnble brouglrt hi:: action 
against Falls, for trespass oil t l ~ e  1 md, m d  Palls in 11;s :lllsiiri~r 
had admitted the possession of Gamble, arid the ooin:i~ittin$ ooi' 
tile alleged trespass by llio orders, and p u t  the defense or) l i i ~  
title, nnder the deed of BIorrow, January 13tl1, 1869, x vcr- 
diet and judgment would have worked an estoppel in the same 
way it would have done in tlic old action "tr~spass  yuerc 
cJmsonz," under the plea " l ibertwx t m c n a e ~ ~ l u m "  Indeed, 
under C. C. P., in an actio~l for land ,  wl~ere tho cvnrl)laint 
avers titlc in the plainti% the allsmer admits yosses~ion, dcnieo 
the title of the plaintiff, and sets up title i n  t!le defendant, a 
verdict and judgment will concludc the parties and privies in1 
respect to  the title. So the action for land under C. C. P., 
diff'ers in this respect from an action of ejectn~ent, where there 
is no bar-as the parties are changed-and no estoppel, because 
a f  the generality of the pleading. I n  an  action for land, the 
plaintiff, if lie does not wish the action to try title, should 
merely allege that he is entitled to the posses~ion, and that the 
defendant withholds it, to  his damage-snd the defendant if he 
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does not wish the action to concludc the title, should In his 
answer merely deny tlie allegatious of the complaint, so as to 
make i t  in effect a plea of "not guilty," or the .LC+en. issue." 
See Hurlcy ITousto~a, 64 N. U. 

Nr .  Bynum on the argument, assumed that tlle jndgment 
in G'arn6b v. Morrow, is set up i n  the answer as a bar, to the 
present action, like a plea of former judgment hetween the 
sanic parties for the sarnc cxlirr of artion. I f  the first action 
had I m n  Ganz6Ze v. Falls, the jndgmer~t wuuld have been :I 

bar ,to this action, for the cauw of action is no t  the same. I n  
this, i t  is for the  land, in thst, i t  ~ a . :  for :in illjury to the poss- 
ession. 

But  he was nlist:il;en i n  that vieti, fiir tlie defense is not put 
on the idea of n bar to the second :icriorr, but as an estoi)pel of' 
record in respect to the title clt l~al!~-:~r;tl as we lrave sem 
the verdict and judgment, ~ronltl  hnvi. worked :in estoppel of 
record, if Falls had been a party dcfeildr~r~t in ti!<. first action, 
but Falls was not a party to thc lir-t :wtion, anti v e Iuve  the 
question, is l s ~  estopped ns a pr. i~).  ol' I1:~vicl  4'. Norro\r; ? 

There arc ~ r i v i e s  in blood, as tile Ilvir, privies i n  estate, tlie 
particular tenant and rern~indeml:~n and rcvcrsioner, and 
priries in law as feoffer and fmfke. B l r  :he general sense all 
who derive title from, or cl:~iin nnt1r.r :~notIrcr, are 11:s pr ibie~,  
and are bound by the estoppels ;:lrcl v:~ndition:; arrnexetl to 
the estate, a t  the time it rested. (;:ii!?lile and Igalls are lmth 
privies of David P. Morrow, as 1tc:th c!:llm title under ]lira, 
and by a general rule are concindec!, ns to tiic f ~ c t  that the 
title was a t  one time in him. See Prey v. 12z'nr,row, at this 
term, but  the  estoppel now set 11p against Falls, is not that 
arising out of the  deed of Morrow, l:nt one growing ont of 
t h e  verdict and judgment, in the artiuii which Gairlhle after- 
wards brought against John and David A'. Morrow, and in 
respect to  that, i t  is t l~esame,  as it'tlle action h id  been against 
William Orpe, if she instead of the Morrows had conitnitted 
trespass by the command of Falls. Sirrrplity the question by 
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discormecting it from the fact,that both Falls and Gamble claim 
under David P. Morrow in respect to the deeds and substi- 
tute, William Orpe as defendant in the first action, an$ 
there is no ground upon which Falls can be made a privy of re- 
cord, he does not claim under h im,  on the contrary Orpe is a 
tenant of Falls, and acted by his orders in committing the 
trespass ; so Falls is not :L privy in the legal signification of 
the tenn, knt he is an access3ry hefore and after the fact, insti 
gating, aiding and abetting the alleged trespass. Falls rnigllt 
have mzde hirmelfa, party of record ns landloi.6, bat  he would 
have bee!) at the disadrnntage of stepping into the shoes of 
his tenant ; on the othw 1mnd Gamble might have made Falls 
a defendant. This 11s did not see blroper to do, so Falls is not 
a ] ~ x + t y  or a 1)ri.c.j~ of' rci:orcl. lic i a  L:tt a:] ,icc.e-:.?~..~ .) . 

m nhe defcndaut says, true, Falh i z  nor a privy ofrecord, b ~ t  
he  instigated Orps to comwit t h e  tre.ps:, aided i71 tllc defense 
of the action, e m p l o ~ - d  c o i i n d  and paid ehc cmt, and 0 r p c  
rend. tlle title decd of Falls ill eridence 0:1 the trial. Take all 
this to Le t o  : 1- 3Vi e('::li tl~est! ~ n ; i t t ~ ~ s  dellor3 cocstitute him a 
party o:. a li:.iry E.., as to work :ln eotopple of record ? I f  this 
be so, E'iti!~ i~cJ~.:c! l o u x  his titie uot by rccord or by deed, but 
by p r c l  evic!eiiac, ia thing never before lleartl o: except in one 
case r'rclasz~?vly r. O q ~ e .  2 Dongiass 517, on ~~<hici l  case Lord 
E1lei:burgh r:o;vu~ents in thi-. wise in TPutm?n v. J h ~ ~ i s o o d ,  3, 
East 366. 

As to the ca;3 of ~ ~ P Z I L I ' I ' S ~ ~  V. CIrp i t  is cxtrnorciinary that 
i t  ever should for a rnomcrlt, have I~ccn 3npponed tlizt t h c x  

be an estoppel in  snch a cwo &c. 
Nr. E j n u m  on the argument showed the crnihirnezs oi treating 

Falls :is :i pnrty or p r i r ~  of recod, admitting hint to h v e  been 
%n acccbaory before and a t  thc h c t ,  by thi5 proposition, 
which was not n:ct and oaunot bp met. After Falls took the 
deed from him, the declamtions or admissions of Norrow, were 
not admissable in evidence against Falls-how then can Falls 
be concluded by a virdict and judgment, afterwards rendered 
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against Morrow ~vliich rnay have been based upon the declar- 
ations and admissions of Norrow after he executed the deed t a  
Falls who was not ;)arty to tile action. although conducting i t  
outside, he could not be recognized by the Court and had no 
right of appeal or otllerwise? One n-110 conducts a suit as 
guardian of an infmt is not estopped hy the record for he is 
not a party. Rraaclt v. Goddin, 2 Winston 105. 

The evidence in regard to the entries on the school register 
was competent. These entries were not offered to prove the 
truth of the fbcts therein set out, but lriercly as independent 
circnmstances tending to corroborate the witness Jolm Mor- 
row. The evidencc rests on tlic same principle, Ihsi  althougl~ 
a record is not evidence to prove t h  truth of the facts therein 
sct out, except bet wee:^ parties and privies, yet when the mere 
existeuce of such a rceorct is m:lteriai to beproved, it ipi evidencc 
of that fact against every one :mcl t l ~  r~ i lc  "rcs intcr alios acia'' 
has no application. So here the mere existence of the fact 
that the ggures 10 and 11 xere entered on the scllool register 
b . ~  the teachers of the respective years is evidence not to prove 
the trnth of the entries, but to s!low that io point of fact such 
entries were l l l~de  ante 2;tcm mota???. 

No error. 
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N. PI. FREY vs. A. L. RAMSOUR. 

1. When the legal estate in  lend is not  conveyed, a trust cannot be raised by pa- 
rol even founded on a valuable consideration and though followed by actual 
occupancy and the erection of valhable improvements. 

2. Onc claiming under a deed is not estopped by i t ,  to  show that his bargainor 
did no t  have title a t  a time anterior t o  the delivery of his  decd. 

3. No estoppel alising from a Shrriff's deed is fed uy an after acqu i~ed  iclcrcst 
-heuce when A had no  title t o  land when sold under esccution as his plopel- 
tv so that nothing passcd a t  th r  time by such deed, orle who afterwards 
takes a Seed from the defcncimt in such r ~ e c u t i o n  is not estoppcd to show that 
In  fact 111s x endor had no title a t  the datc  cf the e~,eeutir,n snlr. 

4. Neither is such scconil %eiiJcc estopped tp show wn~;t of t i t leas  abort statcri hy 
noy rule or practice; as the rulc t!ut when both parties claim uudcr the samc 
pcrsoo i~eittier shall be permitted to deny his titie has been adopted for tllepur- 
pose of aiding thc ai:rnlnistration of justice by dispcl~sing with tbc nccesritj. 
of requiring the proof of origiral grncts and rncsnc coi~reyauees, aud after 
the rule hes eflected tllis pnrpse it is fu?ictus oflcio, and the matter i s  thcn open 
i n  regard to  the title subject t o  ?he  doetrine of cstoppcl and such other princi- 
plcs as may be  applienblc. 

Thc cases of Neulln v. Osborrac, 3 Jonec 164, and Sl~elto?~ TS Sheltm7, 5 Jnncis E(,. 
29%, cited and approved md the latter distinguished fro111 thc  principal case. 

This was a civil action brought by the ldaintiff as purchaser 
at execntion sale, a p i n s t  one Rfiller to try the title to real 
estalc and was tried bdore IIis Ifonor, Jndge Mitchell and a 
jory, nt Fall Term 1870, of thc Supcrior Conrt of Caldwell. 

The facts arc stated in the opinion with. safkicient precision 
to supcrcede the necessity of a separate rcport. 

Tllere mas a verdict and judgment below for the defendant 
and the plaintiff appealed. 

PIbZL for the appellant. 

Where both parties claim under the same person, neither 
&all deny the title of such person. This rule is not based on 
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the idea of an estoppel but is a rule of practice which has be- 
come a rule of law. One exception is made to this rule : 
"when the defendant can shou. that the true title was in a 
third person and he has acquired that title or can connect him- 
self with such third person." NewZirz v. Odorne, 8 Jones, 
164. Tn this case the defendant insists that he may also avoid 
the rule by shewing the title in hirnself at the time he took the 
deed from Miller. 

A defendant may devise to avoid the rule three ways : 
1st. By showing the true title was in  n, third person arid he 

has acquired such title. 
2d. By sho~ving the true title was in llirnscli at the time he 

took the deed froni the person under whom both parties claim. 
3d. Ily sllowing the true title in a third pcrson witliont con- 

necting himself with such person. 
The first has been considered the oiily esccpti~n to the rule; 

if the second is also added the exceptions monld become 
broader than the rnle, and destroy i t  as a rule. The defendant 
had tlic bcncfit of the rule, nnci could e:,top the plaintiB frorq 
dcnying the title of Kllcr .  MTl~en he is colnercd shall he be 
allowed to turn around and sag. I am enti~lecl to the verdict 
any \Gay, for the truth. is, I had tlic trnc title nt the time I 
took my deed from our connrnon grantor. "No m a n  sllall play 
open and shut." Armn$eZd Y. J f o o ~ e ,  Ensbec 157. If it 
be said i t  would be hard to deny the clcfcnc?mit thin right, the 
reply is : The title of a tliird person is the ia7dn in  rzazcfragio 
for whicll the law allows botll parties to bl-wggie, but i t  s21all 
be accounted the folly of the defendant tl1:~t he accepted a 
deed from my grantor when he liad the titie in hirnself ; and 
he cannot co~r~plain because a rule of law is not violated to 
prevent rniscl~ief to him. If two joint tenants bc seized of an 
estate in fee the one grants a rent charge of that which be- 
longeth to him and dies, the survivor shall hold the land dis- 
charged. And the cause is, that he which survivqth claimeth 
and hath the land by survivorship, i. e., under the origiual feoff- 
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ment. But if there, be two joint tenants in fee and the one 
granteth a rent charge oat of his part, and after releaseth to 
his joint companion and dieth, he sllall hold tlie land charged 
forever. Thorn. Coke, vol. 1, p. 747 and 50. Had the survivor 
not accepted the release he might have relied on the better 
title in himself and avoided the rcnt under the original feoff- 
ment. 13ot because he accepted the dced front his co-joint tenant 
he was estopped to show such better title in himself. The 
principal case is stronger than the above case. 

1. I n  thc case from Cuke one claimed the land, the other a 
rent issuing out of the land ; here both c'laim the land. 

2. In the case cited, the joint tenant whicli released I~ad  an 
interest which determined at his death, and gencrslly where 
an interest passes the deed creates no estoppel. 

3. The title of thc survivor was no t  consuulmate nntil the 
death of the co-tenant. 

I t  was error to say there was no evideuce that Miller had 
an interest liable to esecntion. There was evidence that de- 
fendant had declared a trust fur 3filler of one third of the mill. 
A t  common law i t  mas not necessary that a trust should be 
declared in any particular wa>-, the declaration could be made 
by deed, writing or word ot 1nout11. P ~ a ~ s o x ,  C. J., 
arguedo.  Shelton v. Sheltom, ti Jones Equity, 292. But ad- 
mitting "that declarations by words are only theoretically al- 
lowable." RODNAN, Judge, 111 Fhgerson v. Uam, N. C., 64, p. 
7'73. lIere are two circumstances, besides the declaration of 
the defendant ; "his interest is a third," viz: a~ceptdllce of 
the deed and being in continued possession. 

Arn?&W for the appellee. 

Estoppels must be niutual and bind only parties and privies 
and whoso is not bound by an estoppel cannot take advantage 
of it. G & % n  v. Richardson, 11 Ired. 439 ; Zangston v. Me- 
Rinnk, 2 Murp. 61 ; Gray V. Harrison, 2 Hay. 292, (477). 
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PEAESON, C. J .  One Seth Moir conveyed the land to Earn- 
sour, May 7th, 1857. So we have the ddfendant Ramsour as 
a starting point. I n  1858, one Miller and Earnsour agreed 
by par01 that Miller slloald have one third of the land in fee, 
at  thc price of $425, which BZiller paid, lie and Ramsonr then 
occupied jointly, erected n mill, and made other improvements. 
I n  October, 1868, Ramso:x ~ t l d  Miller a:,rrecd by parvl, that 
Ralrlsourshonltl have &filler's interest in the land, in exchange 
for another tract of land, and $600 in money: a cleeil mas 
made for the Imd and tlie 1nc)iley was paid. I n  August, 1869, 
the sheriff under an ex-recntion zgainst Miller, sold his undivi- 
ded third interest in the land. 

The plaintifl was pnrchascr, 2nd t001i the s'uerif's deed. In  
October, 1669, execi~ted a. deed to Itamsour for his in- 
terest in the Innd, and t!~e deed, as also the deed given for the 
land taken in  exchange,  IT^ antedated, so as to make the date 
October, 1868, when the verbal agreement was made, and not 
October, 1869, on which date the deeds were executed. 

The main question is, upon this state of facts did IIIilier in 
August, 1869, have an estate, interest or trnst, which could be 
sold, under execution by the cherifl, tlie question of fraud 
against creditors being put out of the case. 

Mr. Folk took the position, that tlie verbal agreement made 
by Earnsour and Miller in 1858, in pursuance of which, the 
price, $425 mas paid, and the subsequent occupation and enjoy- 
ment by Miller, vested in Lirn a trnst estate, in regard to one 
undivided third part* of the land, notwithstanding the fact, that 
the agreement was rnerely verbal. For this he relied on She& 
don v. Shdton, 5 Jones Eq., 292. 

Taking this to be so, the verbal agreement of Miller and 
Ramsour in 1868, by which, in consideration of a tract of land 
and of $600 in money, which was executed on the part of 
Ramsour, Miller agreed to surrender, or extinguish, or convey 
back his trust estate, would 'have a like effect, so Miller had no 
trust estate, a t  the date of the sheriff's sale in August, 1869. 
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Bnt Sheaton v. Shelton, does not support the position, that a 
trust estate can be ceated by a mere verbal agreement. 

A t  common law, a use or trust might be created in these 
modes, by bargain and sale for valuable consideration, which 
by Statute 27th, Henry 8, in regard to freehold estates must be 
by deed indented and enrolled, by covenant to stand seized for 
good consideration, and by passing the legal estate to a third 
person, by feoffment, fine, or recovery, and a declaration of 
the use, which declaration may be made at the same time, or 
may under a power of appointment be afterwards made b j  
the feoffee, or to any third person to whom the power is given, 
and such declaration of a use or trust might be made by the 
feoffor at  the time of the feofiment, by parol, for the feoffment 
passed the legal estate, and the only question was, shall the 
feoffment ennre to the use of the feoffee, or of thc feoffer, or of 
some third person in whose favor, the use is declared. She& 
ton v. Shelton decides that in the absence of any statutory pro- 
vision, when the title is passed to a third person, a declara- 
tion of a use or trust, m y  be by parol, but here we have a 
case, when one without passing the legal estate, agrees by 
parol for valuable consideration, that he will stand seized in 
trust for another, in other words, he bargains and sells by parol 
one third interest in the land, this cannot be done, and Sheltm. 
v. Shelton has no application. 

I n  the second place, it is insisted by plaintiff's counsel, that 
The deed from Miller to Ramsour although dated 1868, wae 
in fact delivered and took effect October 1869, and Ramsour 
is estopped by this deed from denying, that Miller had in Au- 
gust 1869, a legal or trust estate, which was liable to sale un- 
der execution; for, says he, both parties claim under Miller, 
and neither of them can deny title in him. 

N y  Lord Coke s a p ,  " the doctrine of estoppel! i a, most 
curious and cunning learning." We are pleased to wknowl- 
edge the efficient aid rendered to us, by the reflective and 
learned research of Mr. Folk and Mr. Armfield, in deciding 
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the question of estoppel in the new point of view in which it 
is presented. Should Miller die leaving a. widow she may be 
entitled to dower in the land, ,became she is a privy and 
against her, Ramsour would be estopped by accepting the deed 
from denying that her husband mas seized during covertnra. 
As in the case citedzby Mr. Folk from Coke's Littleton,'if one 
joint tenant grants a rent charge, and afterwards by deed re- 
leases to the other joint tenant, who survives, he takes eubject 
to the rent, although, but for the release he would have taken, 
discharged of the rent. 1 Thomas Coke, 747. 

So if a disseisee be enfeoEed by disseissor, and the disseissor 
dieth, his wife shall be endowed by the disseisee, for he is es- 
topped by the deed from denying the title of her husband. 
Otherwise if the estate had come to the disseisee by title of de- 
scent as heir of the disseisor, for in such case he cometh in, not 
by his own act but by act of the law, which worketh no estop- 
pel, and he is remitted to his more ancient and better title. 
See Coke Lit. 

So in respect to the claim of dower, i t  may be the misfor- 
tune of Ramsour, that instead of letting one par01 agreement 
stand against the other, or taking a release setting out the 
facts, so as to fall under the rule "an estoppel against an estop- 
pel leaveth the matter at large," he has accepted a deed which 
has the legal effect of an admission, as between parties and 
privies, that Miller was seized of the land in fee simple at  the 
delivery of the deed October, 1869. We have seen that the 
widow of Mitchell would be a privy. The question is, can the 
plaintiff Frey, n purchaser at  sheriE's sale, assume the relation 
of a privy either of Miller or of Ramsour, so, as "to shut Ram- 
sour's mouth," and prevent him from averring that in point of 
fact, Miller did not in August, 1869, have any estate in the 
land liable to execution. 

I t  is agreed that the title was at  one time in Ramsoar. Sup- 
pose Ramsour is estopped by the deed which he acaepted of 
Miller, from denying that the :title was in  Miller in October, 
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th%t 3Iiller had title iu nu.. :st, 1869, and when Trey falls back 
upon the duclrinc of cstopld, Eaimour s a p  I admit that Mil- 
ler had title in Oetol~er, 1869, and as n tnntter of course, yo11 
took nothing by the SlierifYs dr'zd in August., 1369. 

Thus i t  is seen, there c:ln be no estq>;~ei a; between Frcy and 
8:tmsour, for the Ctccd~ 1711de:. wlliel: t'lrv c l a h  take &ct at 
difI'erent times, and t h y  arc i1r:t ~ , r i v i c s  in  2.y sen.;(? of the 
terrv, but avowed 8dv~1"sari~s. and t!lc ,>iliy cl ;:ircxlil>n i.: l i int 
they both elaim title nilder Xrliller. 

80 the ylaintifi is obliged ; leld th: ,t,>-iiiii:~ of "':)I oi to l t -  

pel by deed," aud f d l  b a d  '"I' '1. tii:: p i t i o n ,  tha,'c by a rule 
of practice, " T V ~ I C I ?  110th ;?a. : i ~ h  i 1:ii:'i xndw t l l ~  smnc person, 
azcifhcr s!t:dl 6eo.i i h n  title t l  c 1)eisoll nndt:~ w l l r m ~  both 
chim. 

111 i"r'ewlich v. 6?Jomc ,  2 Giirieb I":., n i tm  n f i k i i n g  ille ruic, 
"";I cjeeimcnt the plaintiiT 1111:s~ rt (*over 011 the strengh of his 
owl ti&," t l~ is  exception is adinitled, with tllo explanaticn 
thzit i t  is not based on tlie iJcw of :in estoppel, but "is a rule of 
practice which has become :t r n k  of l a x  adopted by the Conrts 
for the purpose of  aiding the administration of justice, by 
dispensing 114th the necessity of reyairing the plaintiff to prove 
the orignd grant and mesne couvcyance [which in many cages 
it is out of Ilis p m e r  to do) upon proof that the defendant claims 
under the same person." Af'ter the rule has effected this pnr- 
poEe it  is finctus oficio, and thc matter is open then in regard 
to titic, kubject of course to tlie doctrine of estoppel and such 
otlier principles of as ma- be npp!icable. 

No error. 

Pm Cl/rrrzraar. Judgment affirmed. 



WILLIAM P. MeKESSOTJ vs. NANCY IIENNESSEE. 

1. A bargainee in a qnit claim deed hns no legal c!:iim for dacnagcs if the titlc 
proves dcfect.ive, nor to  enjoin an exccutioo issued upon a judgnlcnt based 
upon the purchase money. 

'2. I n  asccrtaioiug tLc darnsges sustainecl by rcasou of an injuoclfon uoclcr the 
C. C .  P., refcrcnco must be had to  the condition of the debt enjoined; i f  by 
rcasna of the delay the judgmeut d c b t o ~ h a s  become insolvent, tile whole debt 
would properly be included as damages sustained by it; If his pecnuialy cir- 
cumstances reulaincd nualtered, no darnaps are sustained cxecpt the costs 
and disburscrncnts. 

This mas a civil action tried before Ilis Honor Judge 3titch- 
ell, and a jury, at Fall Term 18'71, of Burlre Superior Court. 

The plaintiff alleged in his complaint, that in 1800 he had 
purchased from the defendant a kact  of land, executed his 
note for the purchase rnoncy, and had taken a deed for the 
land ,  that defendant represented she had good title, and he 
believed that she had .;-hen he purchased, but Iic afterwards 
ascertained that she had no title, but that it was outstand- 
ing in one Awry and one Sudderth; and that he had pur- 
chased this outstanding title ; that the defendant had sued 
on the note, obtained judgment, and was seeking by execution 
and supplementary proceedings to enforce its collection, and 
he prayed that an account might be taken of the amount of 
moneys expended by him to perfect the title, and that the 
same might be treated as an extinguishment in whole or part, 
according as i t  was ascertained, of said judgment, and in the 
the meantime that the defendant might be enjoined from col- 
lecting judgment. 

I t  appeared that the deed contained no covenants of war- 
ranty, but was a quit-claim in effect, and that the suit on plain- 
iff's note had been commenced since the adoption of the Code. 
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I t  is needless to notice the points made by the answer, as 
the opinion turns upon the case as stated by the plaintiff. 

By consent two issues were submitted to the jury. 
1. Did the defendant have title, and was she able to con- 

vey it, when the deed was executed. 
2. I f  no, has the plaintiff suffered any, and if any, what 

damages. 
Under instructions from the Coart, the jury found the first 

issue in favor of the plaintiff, and on the second issue that the 
plaintiff had not suffered any damages. 

Thereupon ;the plaintiff moved for ,z perpetual injuriction, 
which was refused. 

The defendallt thereupon moved to vacate the order of in- 
junction theretofore obtained, and also for judgment against 
the sureties on the injunction, undertaking for the whole 
amount of the judgment enjoined, and for the costs of this ac- 
tion. 

The plaintiff then suggested that there should be a reference 
or an issue submitted to a jury to ascertain the amount of the 
damages which the defendant had sustained, but His Honor 
allowed the motion of the defendant, and gave judgment ac- 
cordingly and the plaintiff appealed. 

Busbee c% Bushee, Folk and Arm@Zd for the appellant filed 
the following brief: 

I. The injunction was improvidently dissolved, B r i t i a n  v. 
NcLean, 6 Ire. Eq., 165, K h d I q  v. Gray, Ib. 445, Cm v. 
Jcrman, lb., 526. Hilliard on Vendor, 489, et sep. 

11. And surely the Judge could not give judgment on the 
injunction bond for t,he whole amount of the damages: C. 
C. P., sacs. 192, 333. 

Cited and distinguished : Rev. Code, ch. 32, see. I?, Emmns 
v. MciZhson, 5 Jones7 Eq., 92. (In illustration N..Y. prac- 
tice, Vorhees' Code, 408, 409. Not quoted as authority in 
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accordance with the ruling in this Court.) Referred to tho 
practice in Thompson v. N c X a i r  64 N. C.,'C48. 

The remedy for the defendant upon dissolution of injunction 
is by action on the plaintiffs injunction bond or undertaking. 
1 Wbitaker'g Practice, 484. 

Furches and Phill$s & Xewimon for the appellee. 

1. A purchaser of land who has taken a deed for the same, 
is on a different footing. That he can then only rescind the 
contract0upon the ground of fraud. Chnikrn v. Bzcrges, 2nd 
Dev. Eq., 13. 

2. H e  must then rely upon his covenants. Ibid. 
3. But if a purchaser of a defective title, purchases the out- 

standing claims so as to perfect the same, he may coinpel the 
vendor of the defective title, to repay what he has had to pay 
out. See Ramseur v. Shukr, 2 Jones' Eq., 487, and Westalt 
v. Aus th ,  5 Ire. Eq. 1. 

Plaintiff is entitled to judgment upon injunction bond. S& 
&mom8 v, XcEesson, 5 Jones' Eq., 92. Code of Civil Pro- 
ceedure, p. 68, see. 192, does not change the rule in this case, 
and the Court declares for the judgment, &c. 

PEARSON, U. J. The complaint and answer both treat the 
deed of Nancy Hennesse to McKesson as a conveyance and 
not as an executory agreement to make title. I t  follows, there 
being no warranty or covenant of seizin, that the claim which 
the plaintiff seeks to set up has nothing to rest on. The legal 
effect of the deed was a quit claim or release by way of exting- 
uishment, aud the finding of the jury was upon matter imma- 
terial. 

The plaintiff was entitled, upon the undertaking of the plain- 
tiff, to have judgment against him and his sureties for the 
costs, but not for the debt and interest. I n  this ryspect the 0. 
C. P. has made a marked departure from the old practice, aa 
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well in  regard to injunctions as in regard to appeals. The nn- 
dertaking is to pay such damages as tl1e defendant may sus- 
tain by reason of the injunction. The damages may be ascer- 
tained by a referee, or otherwise as the judge &all direct. 
The  costs w o d d  be inclnded as a matter of course, bnt how 
far the  defendant has sustained further damage by reason of 
the injunction, depends on the circumstances. If the plainti8 
was solvent at  the time of taking the iajnncticn, and by reason 
of the  delay beoonies insolvent, the whole debt would properly 
be inclnded as damages sustained by r e i ~ o n  of the  injnnction, 
but if the plaintiff's condition was 110 better or no worse a t  the 
end of the litigation than at  the beginning, the defendant has 
sustained no damage by reason of thc injunction, except costs 
and disbursement. 

There is error. J n d g n ~ e n t  reversed. This will be certified, 
to the end that the damages which the plaintiff has sustained, 
by reason of the injunction, may be ascertained by a referee, 
or by a jury, or by the Judge himself, in which event he  will 
find the facts upon which his conclusions of law are based. 

Each party mill pay his own costs in this Court. 

PER CURIAM. Error. 
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TEIOMAS L. HEJlPIIIIL and wife c t  rd. us. HENJAXIN A. ROSS. 

1. Upon thc evecut!on of a mortyiigc, the m o ~ t e a g o r  becomes the eq7citable an$ 
the l n o r t a ~ e e  t'ue legal owner, and t h ~ s  relative situation reluailrb until the 
moltgage is redeemed or  forccloscd. 

2. Until the day of redemption ire ]!&st, the  n:i~rt,:$qor has a legal right, and 
after, an equity of redelnptioi?. 

3. A rnoi.ta:rgor allowed t . ~  remniil in possessiori by tlie luug acquiescnce and 
implied approval o f  the I:ic~i.tg~gce, is not 3 trci ipats~r  b u t  a p ~ ~ m i s s i ~ c  OGCII- 

pant, and as such is entitled to  reasonable dcuiand t o  terminate the implied 
.license before an action ran bc bioujillt to recover posscssion. 

4. A purehaxel. of tile ~tlortpig(?r's estate under executioi: and (whcrc he has 
leased,) his lessee are entilled to tile riglit oi the  mor tgn~or .  

The eases 01 ~ ~ ~ ~ E c s ~ c s s o ~ ~  v. JTu~.shazc, 63 N. C. 688. iln?.,shuw's cx'trs r. & f c I ~ s s 0 7 ~ ,  
a t  th i s  term, and Iiempltill v. Cdiic:: a t  this term, cited and approved. 

Thi;; was acivil uction tried at Fall Term, 1871, of Burke 
Superior Court, befole I-lis lionor Jndge Mitchell aud a jury. 

Tho action was brongllt to recover possession of land, and 
the following facts rrerc developed on the trial : 

That one W. F. McICesson formerly owned the land, and 
on the 5th day of Febrt~ary, 1669, conveyed the same to one 
Jacob Harshaw, to sccnrc certain notes given fbr money lent 
by said IEarshaw. 

The Inorley secnred t u  Itc i~aid by the mortgage wasto be 
paid by the terms of t l ~ e  mortgage in inbtitlrnents of 3, 4 and 
5 years. Ko payment had been made on any of the notes so 
secured. llarsllaw was dead and the plaintitfs are the devis- 
ees of his interest in tlie mortgaged property. 

It u7as also in evidence that W. E'. McKesson had been al- 
lowed by the mortgagee to remain in possesion, and that hie 
estate had heen sold at execution sale and purchased by C. F. 
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McKesson, who had leased the premises to the defendant, and 
that the defendant had not received any notice to quit, and 
ho demand for possession had been made on him. 

There were other matters shown, bnt not material to a 
correct understanding of the case. 

There was a verdict and judgment for the plaintiff, and 
the defendant appealed. 

BattZe 86 Sons for plaintiffs. 
Bushee ck B z ~ d e e ,  Folk and dr~n$ek3 for defendant. 

I. Both mortgage and covenants contain a stipulation that 
in case the motgagc money was paid in three, four and five 
years in equal inatallrnents, no suit was to be brought either 
for the land orfor the debt. Kow this is equivalent to a proviso 
that the mortgagor ahall enjoy the land from the delivery of 
the mortgage, and covenant nntil the expiration of five years, 
and constituted the mortgagor tenant for years to  the inort- 
gagee. I t  was such a vested legal interest as might be sold 
by the mortgagor, at  his death viodd have vested in hie ex- 
ecutors administrators, which consequently passed to C. F. 
NcKesson, bg virtne of the execution sale and sheriff deed. 
1 Gr. Cruise, 572; PoweZny v. Blackman, Cro. Jac. 659. 
Coote on Mort. 327, 360. 

DICK, J. The inortgageexecutec? by W. F. NcKesson, to 
Jacob Harshnw has given rise to much litigation, which might 
have been avoided, if the ternis of the mortgage had been more 
explicit, or the parties had better understood their relative 
legal and equitable rights. 

Cpon the execntion of a mortgage the motgagor becomes the 
the equitable owner of the lands, and this relative situation 
remains nntil the land is redeemud, or  the mortgage is fore- 
closed. Until the day of redemption is paseed the mortgagor 
has no special equity, but he may pay the money according to 
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the proviso, and avoid the conveyance a t  law, and this privi- 
lege is termed his legal right of redemption. 

After the special day of payment has passed, the mortgagor 
still has an equity of redemption, until there is a foreclosure, 
and this right is regarded as a continuance of the old estate, 
and so long as he is permitted to remain in possession, he  is con- 
sidered tohold in respect to his ownership, and is not accounta- 
ble for the rents and profits of the mortgaged lands. Adams' 
Eq., 114, 

Mr. CooBe, in hi4 valuable work on mortgages, 319, says, 
"there is some obscurity in the books in  what light the  mort- 
gapor during this period of actual possession or receipt of the 
rents of the land, stands i : ~  respect to the mortgagee. The 
result of the cases, Iiomever, appears to be, that he may be 
considered as teilar~t for a term, or at will, or by sufferance, or 
a tre~passer, according to circumstances." 

I n  applying these principles of law, we will briefly consider 
the relative s i tu~ t ion  of the parties to the mortgage introduced 
in  evidence, ancl the rnanrier in which they have acted towards 
each other, so Ihnt we may ascertain tho resulting rights of the 
parties to this action. 

On the 5th day of February, 1857, Wm. F. McKesson ex- 
ecuted the mortgage to Jacob I-Iarshaw to secure certain debts 
therein mentioned ; and there is an e:ipress stipulation that 
the mortgage is to bo void, if Mr. &IcKesson shall pay said 
debts in  equal installments in 3, 4 and 5 years. 

The acceptance of this mortgage raised an implied prorn- 
ise on the part of the mortgagee, that he would not sue on 
the notes secured, only as the several installnlents became due. 
XcKesson v. JIarslzaw, 65 N. C.  688. 

The  mortgagee had no right to foreclose the mortgage until 
the day of redemption had passed. 

Barshazo's ex'trs v. McKesson a t  this:ter'm. Under these cir- 
cumstance the nlortgagor was permitted to remain in  posses- 
sion for several years, and he received the rents and profits 
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of the land. The mortgagee had a right at any time, upon 
reasonable demand, to take possessiou of the mortgaged prem- 
ises, for the better sccnrity of- his debt, and by so doing he 
would have become liable to Beep sneh premises in nsual re- 
pair, and to account for the rents and profits rgceived in a set- 
tlement of the mor tpge  debts. 

I t  is n ~ t  necesary for us in this w e e  to detcrrniric with pre- 
cision thg psition of the mor t~egor  in possession towards the 
xnortgagesl, :is nnder the cireurnstanceil lie was not a trespas- 
ser, bnt a permissive occupant 11ol:ling pusdession by the long 
acquicsenee and implied approval of the mortagae, and as such 
was entitled to a rensonnble clcin:~nd to terruinate this implied 
license before an action could be bron;~ht to recover possession. 
IhmphiZZ v . GiZes at ellis term, :md a~~tliorities cited. 

Charles 3'. Mciiesson purchased the 1 ~ g i ~ i  +>lit of' ~edernp- 
tion belonging to the rnortgngor at, csea1:tion scle, and the 
sherifi7s deed csnvcyed such estate to &be pi~rchaser :md substi- 
tuted him to the rights of the mortg:tgur. 

The pnrcllascr leased a part of the prenliscs in dispute to the 
defendant, who is in possession, and is entitled to the rights of 
his lessor, to have a reasonable time after demand to deliver 
possession to the pluintifl's, who are the legal owners. As no  
demand xras made, this action cannot be sustained. 

There was error. 

PER CURIAM. Case dismissed. 
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WM. MrCOSIBY and another ds. ALBERT WALLACE. 

1. A bargainor in a deed in trust, containing a stipulation for the retention of 
the possession of the lend conveyed, until sold under the terms of the trnst, 
and who holds possession after a sale of the  p r e m i s ~ s  by qtrustee is not  snch 
a tenant as comes ni thin the  purview of the Lnndlord and Tenant Act (acts 
6868-'69, chap. 156) and hence proeeedinzs cannot be taken under thataet t o  
evict him. 

2, That act was only intcndetl lo  apply l o  a case iu whicb the tenant cutered 
into possession under some contract of lease, ~ i t h r r  octual or  implied wi th  thc 
supposed landlord or  ~ i t h  some person undrr  whom thc landlord claimed in 
priv:tg orwhere the tcnaut himself is in privitg w i t h  some pclsou who had sv 

entercd 

3. This coustruction cnoludes from the oi~cr.rtion of the act lvio classes, viz:  
vendees in possession under s eoniract for titie and vendors retaining posscs-- 
sion aitcr a saic, thotlgh such persons are certninly t cua~>ls  n t  will or suffcraccc 
f o r  some purposes and frequently s n  styled. 

This was a proccc 1i11g to recover pos~ession~ of Iayld, corn- 
anmccd by the plaintifi before A. 11. M a r t i n ,  Xq., a Justice 
or" tile Peacc, bi-omcht by :ippeal to the Superior Cunrt of 
Mecklcnburg conuty and I m r d  i)c:f'orl: J I i a  I!o:io~ fudge 
Svfoolv, a t  July Special Ter111. 1871. 

The allegdiiorl ofthe p~aintif~s, aadrlli tted tlt i ~ e  1 rue,  was, that 
c h  defenclani l1nc1 executed n clcetl in t rmt to tile l ~ L i l ? t i l f  Wii- 
liarvls pruviding for :i sxlc ol thelanti if debts were ~ ~ u i  p i d  by :L 

day named tllel-cin, :md also provi!iir~>~ aas follows : (*l~ is h r ther  
the u~derstandlnp and a;;rec~ilent ot' tllc pu~ties, tl:ar, the said 
l m t y  of the firfit part  jthe defeildant] t-l::&11 retain possessic~ri 
of said prciuises, until the sanle shall be sold by tlic miti party 
of the second part," and that the debt6 not having been paid 
as stipulated, the trnstec llacl sold tile prerni,+s ilndef the pro- 
visions of the trust and the other plaintifi Robert became tire 

31 
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pnrehaser arid t ha t  ti12 clefendnnt continued thereafter to retain 
possession of :he Enine 2nd had refused to mrrender possession 
thereof' to the  pl~inl i f f  after demand. 

His  IPonor, on this state of facts, being of opinion that the 
plaintiff had the right to recover m d e r  the  proceedings, 
rendered jniignjent ~ccordingly. from whic!l the defendant ap- 
pealed 

EOIXAN, J .  !_i:le3tio~\ i n  this case is nut c-l~otlicr the 
the ilefer:ti:ir:t i3 2 tc3!innt 0:' tlie p1:iintiff. i n  nny  wnsc  o f tha t  
\cord ; bnt u:i:et!!c: h c  Is F I I ~ . ~ :  :L tena:;:. :i.: is cni11~n::cil ~ i t i i i n  
tile h n d l o r d  ::ili!,, I'+:;:~r:t, .:Zct 1SrjS-'69, el). 159, 1). 3 5 3 .  8ep. 
10, of tliat h e t  snyr : 

"Any tenmt  or Iccsci. of' nrly Iionsc or land,  :unJ the assig::s 
under tenants or legal representatives or legni rcprqsentntires 
of' snch tenants who ~l lnl l  Iiold ovcl*, and coilti11~1~ in the poss- 
ession of the demised p ~ e r ~ i w ,  or 3:1y part thereof, mitiiont 
permission of the lnncllorc?, ant1 after deinaud ~ n n d c  for its snr- 
roncler, may be removed ;'ro~u szch premises in  the mnnncr 
hereinafter presct.ribed, izi either of the following cases : 

I. Whenever a tenant in possession of r e d  estate holds over 
after his term has expircd. 

2. TVlieii the tet;'::t or lessee, or other person under him 
has clone or omitted any act, by wllic11, acccirdiilg to the stip- 
111ati(~:1 of the lease his estate censecl." 

.A Justice hasjnrisdiction only in the c ~ s e 3  described in this 
seetioil. The Act then prescribes the proceedings before t h e  
Justice. 

T:pon a cnref:~..l,consideration of this Act we t,hinli i t  was 
intended only to apply to a case in which the tenant entered 
into the possession under some contract, either actual or irn- 
$ied with the supposed landlord, or with some person under 
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whom the supposed landlord clai~ned in pririty, or when the 
tenant himself was in privity with  son^: person who had so 
entered. 

This construction vould esclude two classes of cases, which 
v e  think were not intended to be embraced in the Act, viz: 
Vendees entering into possession nnder a contract of purchas., 
aud vendors continuing in possession under circnmstances like 
the present. Snch persons certainly tenants a t  will or 
sufferance for many purposes, and  the^ are freqnently so 
called, Jolzes v. Hill, 64 S. C., 193. Cut they seem to bees -  
cludecl as well 11y the r o r d s  of thc section above cited, as by 
the general scn1)c and spirjt of the Act. The words of the 
sectiou clearly ~ e q a i r e  that the entry sholl!d 1~ under a de- 
mise of sonie sort, nlthoii,rrh there i- no reason for caying that 
i t  must lje fur any definite terin, i t  may well be a t  will. 

I n  this e11se the possession of the defentlnnt was not acclnir- 
ed fronl cither the trnstee or the plaintiif there was nothing 
which can be ca!lcd iz demise; his poxmsicn aroqc ont of his 
own title, and colltinned untii the sale, by viitae of the reser- 
vation in the  in trust to that. His  term 11ns not expired ; l g  
had no term, f ~ r  that implies r, term derived from some other 
person. The reservation was perhaps void, for a tcrtn of years 
cannot be reserved by the grantor of x i  cstate in f ~ e .  

I n  that case the defendant would be a vendor continuing to 
hold the possession after his sale, wliich vould also effectoallp 
exclude the idea of n demise. 

The case of such :t tenant is not xvitliin the inisellief ml~icli 
the Act was intended to rewed?. 

Let tliid opinion be certified. 

I PER CCIZIAJC. Jndgmen t reversed. 
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ALIPH DOZIER d al. vs. C. W. GRANDY and wife. 

1. It is well settled that in descended estates, where the person last seized diw 
without leaving issue, or brother or  sister of the blood of the flrst pnrchaeer, 
but a half sister not of such blood, and retnote collaterals of such blood, the 
inheritance shall descend up011 6uch remote collaterals, rather than upon such 
hall sistrr. 

The caees of Bell v. Dozier, 1 Dev. 233, and L a w e ~ e e  T. Pitt, 1 Jones 3 4 ,  cited 
acd approved. 

This was a civil action brought to try title to land, and was 
tried before His IIonor Judge Pool and a jury, at Spring 
Term, 18'71, of Cnr r i t~c l i  Superior Court. 

The facts developed by the testimony irere t i m e  : 
About IS12 one I'eter ;Barnard died seized of the land in 

cluestion, having inherited the  Firme from his father : said IPe- 
ter left a midow wllo had dower ass iped  to her, nlarried one 
Dozier, had issue a daughter, the femc defendant, and died; 
I*eter left one son Jesse, 1i130~1 whoill the land descended as 
heir to Yctor, and 1~110 died withunt issue or brother or sister 
of the wiiole blood ; that  the 1)laintif-r; arc the nearest collatcr- 
a1 kinsmen of the blood of the Barnards, k c .  

Under instructions from Uis Ilonor, a verdict was rendered 
in favor of the plaintif&, and the defendants appealed. 

BusZee c% Busbee for defendants. 

BOYDEN, J. The very point raised in this case and i n  re- 
grrd t o  the same estate, has 1iert.tofore Leen expresslv adjndi- 
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cated in this Court in the case of Bell et aZ. v. Dozier and wife 
1 Dev. 333, decided in 182'1, J u d p  Henderson delivering the 
opinion of thc Court. 

again in 1854, in tllc case of Lawrence v. Pitt, 1 Jones 
344, another qnestion was made in relation to the title to this 
samc inheritance, the opinion being delivered by Judge Battle. 

I n  both these cases the question arose wbether upon the 
death of Jesse Barnard, unmarried and without issue or broth- 
er or sistcr of the parental line, lcavirig half sister of the ma- 
ternal line. tha estate clwcendcd upon this half sister of the 
maternal line, or upon the heirs of Peter Barnard, the nearest 
collateral relation, who were of the blood of the firsl purchaser 
Peter Ihrnard,  and in  both cases this Court decided that the 
nearest collateral relations, wllo 13-crc of the blood of the first 
pnrdmser, were entitled to the inheritance, and not the half 
sister of Jesse. 

I n  tile first case the plaintifib ml.c  the maternal half broth- 
crs and sisters of Feter Ilarnard, and the nearest of Bin to 
Jesse except Lydia his half sister, who was not of the blood of 
the first purchaser. 

I n  the case of Lazwence v. I'itt, the same question was sub. 
stantially made and decided in the same way. These two ca- 
ses milst govern this case, and we deem i t  snfficient to refer to 
those cases without fnrtller di~cnssion. 

There is no error. 

PER CURIAN. Jndgnlent affirmed. 
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BOND E. BEDBEI1RY us. T l IE  1;OARll OF CO:vlMIS.>IONERS OF CHAT- 
l i A Y  COUNTY. 

. Whether the General dssemlly posesses  the  power to  forbid rhc Board of 
Commissioners of a county to  levy and collect a tax to  pay an existing debt of 
the county, when such board is comrnanded to  do so by the order ot'a Bupc- 
rior Court having jnrisciictiau of the matter and mhetlier in such case the board 
must take the responsibilitg of deciding this question eo that  should the statute 
be held constitutional tire ?cturn \vould be responsive 2nd surSieient-otherwise 
the persons con~posing the board subject tllenlselves to  fine and imprisonment 
for contempt, yuere. 

1. The Statute, however, o f  1571, Acts of 1870-'71, chap. 114, forbiidiug the 
Board of Commissioners of Chatham county from levying or  collecting any 
other tax escept for the  nccming carrent  exper,scs of the  county, is relieved 
from the imputatioc or being unconstitutionxl, for while lorbidcling t l ~ c  levy- 
ing of a tax, the scope and effvct of i t  is to  empower the Board to  raise the ne- 
cessary a m o u ~ t  to  discharge the liabilities of thc county outstanding a t  the 
time of the ratification of the act, by isnuiug and ~e l l inq  in the nlarliet coupon 
bonds, and a mandamus lies to  compel the issuing and sale thereof to  pay 
debts outstanding when the act, was passed. 

3. The general ~ulr :  is tbat uo ~ e t ~ l r u  to  a peremptory mandamus is sullicient 
except that i t  has been obeyed, but  if a statute be enacted, after such pcremp- 
tory order, forbidding obedience and makinq obedience impossible, such new 
matter will of necessity constitute a suflicicnt return, provided the statute is 
constitutional and within the Ian-makioq power. 

4. Per  PEAI~SON, C. J., a r g i w d o :  It t l ~ e o n l y  proper coustruetion of !he statute 
is that  the  c red~tors  of the county are pu t  t o  the alternative of accepting cou- 
pon bonds or  be without remedy because the Board are forbidden to  levy or  col- 
lectany tax except for accruing current cxpenses of the countg, thus making a 
direct confl~ct ot power between the Judgeof the Superior Courtand t h s  Gene- 
ral Assembly as assumed by the counsel for each party, there would be much 
force in  the objection that i t  impairs the obligation of contraet5. 

5. But this construction is too narrow and the one first indicated is the  true 
one, not only as warranted by the terms of the act bu t  by the  well settled 
principle, governing the  confitruction of statutes, namely, that  where astntute 
admits of two constructions, one of which is consistent with the Coustitntion 
nnd the other is questionable asviolative ot good faith and as tending t o  impair  
t h e  obligation of contracts-in other words, if a thing may be done in a r igh t -  
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ful way or in a wrongful way, i t  shall be presumed to have bccn done in the 
rightful way. 

5. In  this case, on  the coming in of the return, setting forth Cue provisions 
of thc statute under consideration, the Court below rhould lmve modified 
the order so as to  require the Board t o  raise the monefin the mode provided, 
for the Act being constitutional protected thc Board from t h e  charge of 
contempt. 

G. Orclinarily the successful party iq cntitlcd :o cobis of  this Conrt, but they 
arc refused in this case for peculiar rcasons. 

The casc of State v. Jol~es, 1 Ire. 414, cited 2nd. approved. 

This was a maridamus tried beihre lIis Honor, Jndge Eox- 
ton at Fall Term 1871, of Cnmberland Superior Court. 

The plsintiB held a debt ; p i n s t  the connty of Cllatlmm, 
due prior to, ancl at tlie date of the passage of the Act,March 
7th, 1871, Acts 137Q-'71, ch. 114, p. 176, arid obtained a per- 
emptory mandstm~is againsf, the defendants, eomnlancling them 
to levy and collect a tax sugicicut to pay his debt. 

The peremptory mandw~nus issued fm11 Fall Term 1870, 
returnable to Spring Te ru~  18'71, and the defendants having 
nt t l ~ a t  time failed to perform its commands, a rule was grant- 
ed against theill to sliom cause why tIie;y sI~ould not be attach- 
ed as for contempt. 

A t  that term tlie defendants filed their anwer  to the rule, 
and relied upon the statute above-stated, which for the better 
understanding of the case is giveu in the foot note.<+ 

a'' AN ACT AUTEORIZING TEE COMNTSSIONERS 01' ~ITATIIAM COUNTY TO 16SUE 

BONDS." 

SECTION 1. The General Assenzbly, &c., do enact, The Commissioners of Chat- 
ham county are hereby authorized to issue coupon bonds, not  exceeding in 
amount twelve thousand dollars, in  denominations of not less than twenty dol- 
lars, and not more than five hundred dollars. 

SEC. 2. That the said bonds shall not  be issued to contract any new debts 
against the courty, but  t o  fund such liabilities of the county as w e  outstand 
ing a t  the lime 01 the ratification of this Act. 
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His Honor deeming- the rctarn insnEcicnt, ordered an at- 
tacl~ment to issue :tg:~"inrt tile gentlemen cornposing tlie Board 
from wl~ickl circler tllu fioard :ippcaled to this Court. 

8cc. 3. %best, bowls shall hear intercst a t  t h e  rate of six per cent. per year, 
payable annually, and that tbc counons calling for s I& intcrest, s h l l  be receiv 
cd by the sheriff .n  p a j ~ e n t  of connty taxes. 

Sac. 4. Tile prmcipal of bonds so issued, shill1 br payable as follows : tbefirst 
one-fourth of the principal of said bonds a t  the expiration of one year from the 
first day of Bcptember, one thousand eight hundred and bevcnty-one, and each 
succeeding like  mount mall be payable in like mmneri at  intervals of one year 
from the time of payment of the issue immediately preagding it. 

SEC. &. That for the  p a y m e ~ t  of tbe principal aud interest of said bonds, the 
Commissioner's of Chatham County are authorized to  levy the necesslry tax- aa 
occaaion may require from time to  time, but  they are forbidden to  levy orcollect 
any other tax, except for the accruing current expenses of the county. 

8810. 6. This act shall be in f o ~ c e  from and after its rallfication. 
Ratified the 7th day of March, A. D., 1871. 
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The defendants have no right to appeal, Bxyartc Bigp, 
64 N. C. 293. 

These are proceedings of a crirninat character, for the pur- 
po" of punishing a contempt of Court. Thcy are, therefore, 
independent of and distinct frolu thc civil  suit out of which 
they gron-. The jndjiinent or Jeeree I : :  that %nit  cannot be 
liere reviewed, nor t h c a  rcgula~iiy of the cteps taken in that 
suit called in question. An irregularity c.:innot he taken ad- 
vantage of collaterally. Cool, Cona. 4,irn 469. ~%vngc v. 1 7 ~ s -  
seg, 3 Jones 149. 

I f  the writ of mandainw whjch was s ~ r v c d  on the defendants 
was a valid process, a disregad of i t  n~nonn t ;  to a contempt 
of Court. and  is puni~hable by attncl~rncnt. Tapping on man- 
damus 421, 422, and cnscs there cited. ~a 'o  return to a perem- 
tory suit of xna~&n~nx, except a eertiiicatc of obedience, will 
be received. Tapping on lritlandnrnos, 7,  43, 3 131.  con^, Ill. 
3 Steph. Corn. 654. 

A wilful disobetlicnce of any process or order lawfuily issued 
by any Conrt is n conternpt. Laws of 1698-'60, ch. CLXVII. 

The said writ mas a valid process, 
1. Because it issued fro~n a Conrt w h h  had juri~diction 

both of the sulj-ject matter aird of the prtics. 
2. @ecausc tlic jud,rrmcrlt or order for rriandamus was valid, 

not void. Itregnlarities in the course of judicial proceediags, 
do not render the judgment void. Cool. Cons. Lim 408, 406. 

3. Because the said judgment has never been set aside, and 
untiI this is done, it' must be regarded for all purposes as a 
subsisting and a regular judgment. Winslow v, Anderson, 3 
D. & B. 9, See alsv Xavage v. LTussq, 3 Jones 149. 
4. When a writ from a Court of competent jurisdiction is 

delivered to a sheriff, he is bound to  execute i t  without inquir- 
ing into the regularity of the proceedings on which the writ is 
grounded. Cao5j T. Quinn, 6 Ired. 191. 

11. The question whether the Constitution of North Cam- 
h a  establishing the equation of taxation does not prevent a 
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county from providing for the payment of its debts existing 
when the Constitntion was adopted, is ws adjudicata so far as 
these defendants are concerned. 

111. This question has been decided negatively by the Su- 
preme Court of Sort11 Carolina, in the cases of Universiiy 12 .  
R. Co., v. IIoolden, 63 N. C. 410, and P q r a m  v. Commission- 
ers of OLeaveland Connty, 64 N. 0, 557. 

I V .  The Act of the General Assembly of Sor th  Carolina, 
entitled "An act authorizing the Commissioners of Chathanl 
county to issue Londs," laws of 1370-'71, p. 176, and ratified 
March 7, 1871, is ~mconstitntional znd yoid. 

1. It impairs the obligation of a contract. Yegram, v. Com- 
missioners of Cleavehnd county, 64 S. C., 557 ; Goocli v. Cre- 
gory, 65 K. C., 142 ; f l tz~rps v. Croixni~~$eZd, 4 Wheat., 206 ; 
Green v. Biddle, 826; Ogden v. Scsz~?zcZers, Ib. 233 ; Bronson 
v. Iiin?ic, 1 How., 311 ; XcCmcfen r. IZayzbocl, 2 hb., 608 ; 
Quaci'eenbzdz v. Buwle, 1 Coinstock, X. Y., 121) ; Jolzes v. Crit- 
tendon, 1 Gar. Law Rep., 385; Barnes v. Barnes, 366. 

2. I t  divests a vested right. f1av:thome v. Calif, 2 Wall, 
10 ; Bronson v. A%&, 1 HOW., 311 ; IJOh V. flenCler8on, 4 
Dev. 15 ; Dartmouth College v. IPooclwa~d, 4 Wheat., 519 ; 
Cool. Cons. Lhn., 353, 354, 363. 

3. I t  deprires one of his property without dne process of 
law. Dartmouth CoZleqa v. TVoodward, 4 Wheat. 519. 

4. Its effect is to reverse a judgment of a Court. This is a 
judicial act. I t  therefore so far violates see. of the Consti- 
tution of North Carolina. 

The defendants cannot take shelter behind a void act of the 
Legislature. The Constitution is the paramount law. They 
were commanded to act. They were obliged to obey. They 
were called on to decide upon the force ot the law, and they 
disregarded the mandate of the Court at  their peril. Cool. 
Con. Zim. 39, 41. "When a statute ig adjudged to be uncon- 
etitutional, i t  is as if it never had been. Rights cannot be 
built up under i t  * '"* I t  constit~ztes a protection to no 
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one who has acted under it, and no one can be punished for 
having refused obedience to i t  before the decision was made. 
Cool. Con. Lim., 188. Strong v. Daniel, 5 Ired., 348. Astrons 
v. Zammond, 3 XcLean, 107. Jhagher v. Storey Co,, 5 Nev. 
244, iYcA%t?mn v. Terq ,  64 N. C., 25. 

A contempt of Conrt was likewise committed in refusing to 
obey the alias writ of mandamus. The summary attachment 
mas proper. 3 C'iLit. Gen'l Prac. G06. T a y p i ~ ~ q  oniKandamus 
422, 424. &tat& v. Jones, 1 Ired. 137. 

But if the regularity of tile proceedings in the suit may here 
be questioned, i t  i t  maintained that they have been in all re$ 
pects regular. 

The prayer of the complaint for a peremptory writ of man- 
damus in the first instance is proper. Winslon, v. Commission- 
ers of P e r p i m a n s  county, 64 N. C., 223 ; Pegram v. Com- 
missioneri of Cleaoeland cozcnty, Ib. 557. 

As  the subject of mandamns has been overlooked by the law- 
makers, and has been left to judicial legislation, the Courts 
will be liberal in respect to forins used. The case of Zutter- 
lob v ISond, of Colnmissioners of Cumberland county, was 
determined after the suit of Xedbery v d8fer~dants was decided. 
The pratice which is therein adopted, mill nat have a retro- 
active effect. Bates v. Hinsdab, 65 N. C. Ekpecially as the 
present case conforms to the practice established by Window 
'Y. Commissioners of Perquimans County, 64 N. C. 223, and 
Pegmmfi v. Commissioners of Cleveland County, ibid 557, there- 
tofore decided. 

PEARSON, C. J. According to the view of this case taken in  
the Conrt below and by the counsel of both partiea in this 
Court, two very interesting questions were presented. 

1. Has the General Assembly power to forbid the Board of 
Commissioners of a county from levying and collecting a tax, 
to p y an existing debt of the county, when the defendant ie 
commanded to do so by the order of a Superior Court having 
jurisdiction of the matter? 
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2. Hust  the defendant take the responsibility of deciding 
this question, so that should the statute be held constitutional, 
the return is irresponsire and suflicient, otherwise tlie individ- 
uals composing the Board, ~ubject  tl~elnselves to fine and im- 
prisonment for contempt ? 

It is settled State v. Jones, 1 Ired. -114. Tlic ceneral rule is 
no return can hc made to a 1,creolptory inuadamus, except 
'%hat i t  has been obeyed," but sliould a statute bc enacted, after 
such peremptory order, forbidcling obedience 01% l i lalii~q obedi- 
ence impossible, sue11 i ~ e w  matter will, of necessity be a SUE- 
cient return, provided the statute is constitutional and witbin 
the power of the Geueral Assembly. 

It was assnmed in the Ceart below and the counscl on 
both sides in the argument before ns, that the Act 7th of 
hlarc'h, 1871, admitted only of the constrtr:ticm that the crcd- 
itors of the county mere pnt to the altcrnatlvc of ncccpting cou- 
pon bonds on time, or be witlro~at ra~ncdy, bccntm tile Board 
of Commis>ioners are forbidden to l e v  or collect any tax ex- 
cept for tlie accruing current expenses cf the county, thus rais- 
ing tlie questions above set out, and making a direct conflict or 
power between the Judge uf the Superior Court and the Qen- 
era1 Assembly. 

I f  this be the proper construction of the statute, tliere is 
much force in the objection, that i l  impairs the obligation of 
contracts. But we are of opinion that this view of tile stat- 
ute is too narrow, and that the scope and effect of it, is to 
empower the Board of Commissioners of tile county to 
tho necessary amount, to discharge the liabilities of the conn- 
ty, outstanding a t  the time of the ratification of the Act, by 
issuing and selling in  the market, coupon bonds, and in this 
way funding the debts of the county ; according to this con- 
atrnction, the restrictiou that no other tax shall be levied ex- 
cept for accruing current expenses, is reasonable and proper j 
and the statute is relieved from the imputation of being uncon- 
stitutional and void. 
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This construction is not only warranted by the terms of the 
Act, but is called for by a well settled principle, that when s 
statute admits of two constructions, one of which is con- 
sistent with the Constitution, and the other is questionable, as 
violative of good faith, and tending to impair the obligation 
of contracts, thc former should be adopted, in other words, 
if a thing may be done in a right way, or in a wrong way, 
i t  shall be presumed to have been done in the right way. 

Tlle peremptory mandan~us required the Board of Commis- 
sioners "to levy the tax," on the coming in of the return, by 
which it was seen that tlre General dssernbly had made pro- 
vision for raising the money by a snlc of bonds, and forbid the 
board from "le.vying the tax." 11% llonor fell into error by not 
moditying the order, so as to rtqnirc the lZoard to raise the 
money in elre mode provided, for according to the proper con- 
struction of the Act, i t  was constitu~ional, :md protected the 
Board from the charge of contempt. ~Ytccte v. Jones, s u p a .  

This course w o d d  have ~ n c t  the euigency and taken away all 
excuse ;or not instantly raising the money a i ~ d  paging i t  to 
t!~c plaintiff. 

Of course no dificnlty wn;; to be auticipated in regard to 
1nd;ing sale of the bonds a t  n fair pi ice, as the terms were rea- 
sonablc and ihe hoads wcinltf, as s eem to have F m n  contem- 
plated by the General Aswnbly, have been tt good investment 
all doi~bt in regard to the power of the Board to issue them, 
being out of the qnestkn, and the remedy wgainst the county 
to enforce pnyri~ent, being plain and direct. 

For the P Y ~ I O ~  in not modifying tile order, the ruling of His 
Honor is reversed. 

This will be certi6ed to the end that further proceedings 
may be taken in the Court below, accardinz to the view we 
have expressed. 

The defendants were tl:e firat to adopt the misconception 
as to the meaning of the Etatnte, this was the occasion of 
the omi~sion to modify the order. T h r q h o u t  the proceed- 
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ings they have evinced but little anxiety to discharge their 
duty, and there has been a delay of justice. For this reaeoll 
no costs are allowed. 0. C. P., 278. The resnlt the of ruling 
in this Conrt is in the nature cf an order for a repleader, whicli 
is in  effect a new trial." 

1. The policy of the law requires coiuniou ca:riers to use a hi:qii c l e~rcc  oj  cwf3,  
in transporting passenger= t o  [;narc! sqoinjt probable injury. 

9.  I t  is tlletr duty to transport and place Illeir p~ss (~ngurs  safely at  the point c,i 
destinntiou, and if injury to  the paspe~lger ensues from a f:lilnrc t o  obserrc 
due care, the carrier is fwi,~zn facie respousib'te. 

3. Where a passenger jumped off a rail road train, while rnr:ning a t  a  peed 
of from two to four miles an hour, and this was the proximate cause of thc* 
injury complaindd of, and contributory negligence is alleged, the true crite. 
rion of the care required from the passenger is that degree which may hnm 
been reasonably expected from a sensible person in such situation. 

4. A passenger on n railroad train had a right to expect that the c s r r i e ~  h a i  
employed a skilful and prudent conductor who ha3 experience and knowledgc 
in his business sufficient to  correctly advise and direct them as t o  the propcr 
time and manner of alighting from the train. 

5. Where, when the usual signal was given for slacking the speed of the train 
the conductor went with a passenger and pis companion ou t  on the platform to 
assist them in getting offaafely, and snch passenger without any directions from 
the conductor, voluntarily increased danger by jumping off the train whiie in  
motion, the carrier is not  responsible for injury resulting therefrom ; but if 
the motion of the  train was so slow that  the danger of jumping off would not 
be apparent to  a reasonable person, and the passenger acted under the instruc- 
tions of the conductor, then the defence of contributory negligence would be 
unavailing. 



6. Where there was evidence tcuding to prove that tlie iutestate of tlie plaintiff 
informed the conductor that h e  vishcd to  get  off:nt a certain point, ancl on  ap-  
proaching the place, the  conductor went with him and another, upon the plat- 
form of a rear car, and the  intestate got upon the step of the platform prepar- 
atory to  springing off, conductor cautiocing h im not t o  "jump off yet," and 
when a few moments after the conductor said "now Is your time-jump," and 
thereupon he jumped olr ant1 o n t o  a platform, fell downiand rollcd under the 
train and mas killed; tlie train a t  the time going much slower by degrees6 than 
before the brakes were blown on, the othcr passenger alighting immediately 
after the inte~tnte ,  running along with t h e  train, rather than jumping off at  
right-angles, that be was not  able to  "take up'' for several yards, that intes- 
tate,ml!en he jumped off, had under his left arm n stencil-plate about the size of 
an ordinary I~arrel-head, betweeu two pieces of very thin plank, also a satch- 
cl of capncitg sufIicient to ho!d two qnarts,to which wereattached light leather 
straps, pnssiag aronnd his shoulde1.6, and that intestatc also had  a book in size 
ten inches by five, and ulaintiff i'eqncstcd the followinz instructions to  the 
jury "that if tlic jury should find tint the  defendant did no t  stop its train 
n1oa.r side of thepiace wi~ere  t he  intestato desired to alight, a:~d that tlie con-  
c!actor ~xwhile passing such plwc,  (% plat:'orlil) and when the cars were moving 
at  from two to  four n~ i ics  an hour, c?irected the intestate t o  alight, and h c  
obeyed the dircction ho mas justified in doing so, and his act  in lawr, mas not  
contributory ne$i:ence hindering a recovery," f I d d  that the refusal of tho  
Court t:, give such instructions v a s  erroncow, ard eutiiled the plaintill' t o  a 
?!enire clc ?zoz~o. 

This n - : ~  n civil actioa tried before PLid lTonor Judge Tour- 
gee and a jury, s t  Fall  Te~rx?, 1871, c3f (hi l ford Superior 
Court. 

The plaintiff complained for the negligent killing of his intes- 
tate by tile defendant, n.comrnon ca r~ ic r .  

I t  was in evidence on behalf of thc plaintiff', that a t  the  
time the injury was ~ m e i v e d  resulting in the death of J. S. 
Brown, his intestate, thc latter was n pasengel. on the train 
of the defendant from Greensboro' to G r a l ~ a w  station, tind the 
injury was received a t  Graham under the following circunm- 
stances : 

One Antllony testified that he and the intest:ttc of tlle plain- 
tiff were on the train and tried to get off a t  Graham station ; 
that  when near the depot the  whistle was sounded for applica- 
tion of brakes and thereupon he  and Brown went out up011 
the platform at the end nest the sleeping car, which latter mas 
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the rear car of the train ; that when they got on the platform 
the conductor, Ligon, was present with his lamp in hand and 
he commenced with one hand to tighten the brake on the plat- 
form of the  sleeping car, and the witness stood on the platform 
of the coach next before the  sleeping-ca,r and reaching acros9 
l~elped him to tighten thc bralie ; that when the coach on 
which Brown and witness were passengers was passing oppo- 
site the platform a t  the depot and whilst the conductor and 
witness were tiglllning the brake, Brown got clown from the 
platform 011 to the steps as if about to alight, when the condue- 
tor cautioned hiin not to jump yet, saying the train would get 
slower ; tllat when about opposite the centre of the depot plat- 
form, or a little past, I3rown still standing on the steps of the 
car platform, tlie conductor said, " now is your time, jump," 
and thereupon Brown immedintciy alighted oli the depot plat- 
form and fe!l down and in sonic \iT,~y, the wit11es5 coqld not te!l 
how, got undrr tlle train and on tllc track a1:d w:1s 1.1113 over 
and was crushed, so that he died ; tlmt a t  the timc of the oe- 
cnrrence the train v a s  ~ l m v i n g  mnc!~ n!un\.er than before the 
blow fcr hraltes and l i d  gotten ctil l  dower  ;liter tllejoint eEort 
of the  witness znd corlductor trr tighten tlie brakes; that witness 
alighted ilnuledintely after 13rou 11: tL:,fI~e coil:d not tell the rate 
of speed a t  wl~icli the trnir~ was :riovi~~g hut eacir~g t1l:~t Brown 
had fallen PIS he (witncsh) alighted. I:c j:~mprcl oJF, rrunn;ng with 
the car3 rather tlmn at right z n g l . ~ ,  wit11 thmn, and tha t  
he mas not aide to %die up i~ritil lie ! i d  ~ e ~ & d  the cxtremc 
end of the pl:itfonn ; t h t  Gronrl hack under his Icft nrrn :a 

stencil plate about tile him of tlie Iicntl of :I w1liski.y barrel, 
betm-een two ~iieces of very thiu'plauk, ::ild :L mial l  ~atclicll  of' . . 
capacity to hold two quarts, swlngll:g f i u : ~  his slion!dcr by 
leather straps, both being very li:;ht, aud a!so :I stnall book 
about ten inches by five i n  size. 

N r .  Ligon, tlre Concluetor, testified that when the blowwas 
eonnded for brakes before reaching the depot, he  v e n t  out of 
the coach to let t l ~ e  witness Aothwny, and J h w n  off, intend- 
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ing to stop the train; that they followed him, and when they 
got oat, Brown got down on the third or lowest step of the 
platform as if t o  jump, and he (the conductor) with one hand 
tightened u!) the  brake, assisted a t  the time by Anthony, and 
whilst the lmrties wel-e in that position he cantioned Brewar 
]lot to jump, sayi~ig the train would stop, and thereupon 
Hromn got back o t ~ e  step-the middle step; that after this, 

when   as sing the l~latforli!, being nearly opposite the depot, 
and seeing that the trsin not going tu stop along side th.s 
platform as he expectell, he pub  his harid on Brown ancl told 
him to get down and be ~.eatly to get off 1I:rou.n : ~ t  Ilk ma- 
gestion, gettiirg down oil t!le io~vest $tep again, and the cordrre- 
tor a t  the s2me ins tmt  ?eking t!ie hrahc with hot11 his 1 1 ~ 1 ~ 4 s  
and attempting tl) t:gh'rn i t ;  tl!:~t did iiot tell !:ruwtt 
" to jamp (if?) i f c \ $  i b  TVJW ti~bic.'' that lie tol,l I;i~rl only t;i gcxt 
don-11 011 the lowe-t step axtci 1)2 w a  1y to get ofl'. 

I n  xnsuwr to :L q:ie&o:i l )v t  l,y tlw l)inintiif, w ; t ~ ~ c s s  said 11e 
sa'w I$rown 01) the !owest ~ t e ib  ~n: iki~ig signs :I> if abmt Q, 

jump, arid that 1 1 ~  did n ~t y)nt liis hands on 11i:u to preretit 
hiw, btlcaust: Ile .i\ as ont drf reueh, and altliough 1: ;thin reach 
oi hid V O ~ C C ,  and he had tirile anci muid have cwltioned him, 
he  did not cantion hiin ~i i t ! l  ilia voice; that  Em-own jumped 
n ~noment  aiter the signs as before stated : that wlier~ Uriiwn 
juinlml OR, the train was going a t  the rate of from two to four 
:nilea per hour, and that the train did not stop until !lie e\tlcme 
Ileal. c:tr had passccl the p la t i i r~n  some ten feet. 

John ilipps, the engineer, testified that he  v;us direciwl to 
"011 at Qral~am, and that before reaching the depot h e  1:lew for 
brakes and they were applied, but they did not appear to hold 
as usual ; that tile train did x~ot stop i n  pursuance of the "blow'J 
when i t  ought t o  have stopped, and 11e did not k:low whether 
the brakes were out of fix or not, bu t  somehvw the ?,rakes dill 
not hold as usual. 

Upon this evidence, the plaintiff requested the Clvurt tcs in- 
struct the  jury (amongst other matters) as follows, viz : "Tliat 

32 



if fhe jury shc~u ' i~ i  find that the defendant did not stop the 
train alongside of tlie platfortn, and that t!le conductor whilst 
passin: the platform and when the cars ve re  mooing a t  from 
two to fonr miles per hour, directed Crown to alight and lie 
obeyed the direction, he was justified in  doing so, and his act 
in  law is not contributory negligence, hindering a recover.y." 

His Honor declined to give the instruction prayed, but 
cliarged the jwy  that  m y  alightn~crlt from the cars mov- 
ing w x s  contril,n!ory ncgiigel~ce, :jrl, ' , in law disabled the 
plain tiE to recove:.. 

Tlrere \17as a verdict for the ~)laintifT at;,! ii.i);il i l i r x  j l ;dqme~t  
rendewd tl1ereo:l the defendant appealetl. 

Defendant's Counsel filed t l ~ e  follo~vin:_r brief: 

The negligence of plaintiff's intestate contributing, plaintiff 
eannot recover even if the defendant was grossly negligent. 
Angell  on Carriers, sec. 556 ; Pierce on IZnilroncLs, pp. 272, 
276, 475, 476, ; 2d Ee@eld, 205 ; Bour.y, py. 99, 149. 

When plaintiffs evidence shows contributory negligence, 'tis 
proper for the Court to take the case from the jury, &c. Pierce 
on &dways, 284 ; iinyelZ 07% Carriers, see. 559 (a). 

The conduct of the plaintiff's intestate. encumbered, as he 
was, with baggage, kc., was fool-hardy, and he was guilty of 
gross negligence. 

DICK, J. The intestate of the plaintiff was a passenger under 
t h e  charge ot the agents of th'c defendant, and he was killed in 
getting off the train. T h e  policy ot the law which is ever sol- 
icitous for the protection of hutria11 life, requircs common-car- 
riers, who have charge of the  safety of passengers to ust: a high 
degree of care to guard against probable injury. As tlie intes- 
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tate was a passenger on the train it was the duty of the defen- 
dant to transport and place him safely at his point of destina- 
tion. 

I f  t l ~ e  injury sustained was caused by a nrant of proper care 
on the part of the agents of the defendant in the performance 
of this duty, i t  is prima Jacic! responsible in damages to the 
plaintift. 

Tlie principle defence relied on in the Court below, was that 
the intestate by his own negligence or misconduct contributed 
to cause fhe i11jur.y sustained. The act of the intestate in jump- 
ing ofI the cars xhile they were in motion at the  rate of from 
two to four iniles per Iionr, was the proximate cause of tlie in- 
jury, and the question is wlletller 11e exercised orclinary care 
under the circumstan.xs. Ordinary care in this case, is, that 
degree of care whicli may have been rcnsonably expected from 
a scnsiblc persan in the situation of t l ~ e  intestate. IIe had a 
right to expect that the defendaut had employed a sliillful and 
prudent conductor, who mould not expose passengers to dange- 
rous risks, and who had experience and knowledge in his busi- 
ness, sufficient to correctly advise and direct passengers as to  
the proper time and manner of alighting safely from the train. 

When the usual signal was given for stopping or slackening 
the speed of the train, the conductor went with the intestate 
and Mr. Anthony out on the platfortr~ oi the car to assist them 
in getting off safely. I f  the irltestate, witliont any direction 
from the conductor, volnntarilg incnrred danger by jurnping 
off the train while in motion, the plaintiff is not entitled to re- 
cover. If the motion of the train was so slow that the danger 
of jumping off would not be apparei~t to a reasonable person, 
and the in testate acted under the instrnctions of the manager 
of the train, then the resulting injury was not caused by con- 
tributory negligence or a want of ordinary care. Sherman & 
Rld oh Neg., ch. 15 and 27. 

The circumstances attending the injury are given in the tes- 
timony of Mr. Atnhony and the conductor, who were both 
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present, witnessed the occurrence and had equal opportunity 
ot knowing the facts. Their testimony was conflicting in mate- 
rial points,and it  was the pro ~ i n c e  of the jury to determine the 
t rnth  of the matter, and render a verdict in accordance with the 
instructions of IIis Honor on the questions of law arising ujmn 
the ascertained facts. We think His  I3onor erred in refusing 
to give the first instructions asked for by the counselof the 
plaintiff', for if the testimony of Mr. Anthony is to be believed, 
there Gas no such cogtribatcry negligence on the part of thc 
intestate as to prevent a recovery in this action. 

For  this error t h e  mnst bc a venire d e  7IzOV0, and it is not 
necessary for ns to express an opinion as i o  the rig!lts o f  the 
parties, if thejury should find that the testimony of the eon- 
dnctor gives'the trnth of the trar~saction. 

Let this be certified. 
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1. A vendor who contracts to conrey upoil payment of the purchase money, 
is as between the partiefi a mortgagee. 

2. It is  ell settled tliat a mortgag:e possesses t v o  remedies which h e  may 
prosecute at t he  same time, namely, one ~ ~ L ~ S . L S O ~ Z ~ ~ E  for his debt, the other i l l  
~ s n 2  to  subject the mortgaged property to its payment by foreclosure. 

3, A lesort to the first does not aniouut to a w i v e r  o& the second, o r  vice verair. 

4. The two actions are not for the eame cause ~ n d  a different rdief is obtained 
in each, and this continues to  be the case, notwithstanding that a single Court 

grants al l  the relief which was formerly~onght  in two. 

This was a civil action, tried 011 complaint and demurrer, 
before His Honoq Judge Mitchell, at Fall  Term 1871, of Ire- 
dell Superior Court. 

The plaintiff, in his complaint set f i r th  in s ~ ~ b s t a n c e  that one 
Redwine being the owner of certain real estate, contracted to 
sell the same to the defendant, and tliat defindant executed 
his note for the price, that the legal title had passed by a se- 
ries of conveyances from Redmine to the plaintiff, and that the 
plaintiff had liliewise purchased the note, had brought suit on 
the note, obtizined judgment, and that the execution which 
issued thereon had been re tpned  unsatisfied, and prayed a 
specific execution of' the contract and sale of the premises. 

The cauee of dernnrrer specially assiqned, was, "that i t  ap- 
p a r s  from the complaint that the same plaintiff bronglit a 
suit against this same defendant upon the same contract, and 
subject matter, as is contained in this complaint lo  Fall  Term 
1869 and a t  Spring Term 1570, ohtained a judgment against 
this defendant the'reon, that there is no d i~ t inc t  legal and 
equity jurisdiction in this Court, and that all matters of dis- 
pnte arising upon the said coi1trac.t were then determined and 
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adjudicated, or should have been determined and adjudica- 
ted," cec. 

His Eonor  overruled the demurrer, and rendered judgment 
jn favor of the plaintiff accordhg to the demand of the  com- 
plaint. From which the deftldan t appealed. 

Furches for the appellant. 
Arr)~JielcZ for the appellee. 

1. The pendency of one sxit hetween the same lxirties for 
the same cause of action, is a p o d  defence to asecond. IIar- 
ris v. Johnson, 65 K. C. E., 47s. 

2. When the relief solight may be had in a suit then pend- 
i n g  between the same parties. Tilis is a good defense against 
a second suit. Council r. Elecrs, 65 N. C. R 54. 

3. Where a suit is pending between the same parties, reliei 
must bc songlit ill !hat action. 12ayers v. IIoZt, Phi l l ips  Eq.? 
108. 

4. Also see JImm v. d r i l ~ ' ~ ,  63 N. C. It., 564. 

RODMAN, J. A V C I ~ ~ O ~  who contracts to convey on payment 
of the prcl iasc  money may be considered as between the par- 
ties a mortgagee. It has :~lwaj;s been held that a mortgagee 
has two remedies which he may proseelite a t  the same t h e ,  
onc inpersoncui~ for his debt, the other in rem to subject the 
mortgaged property, and i t  never Tvas snpposed that a resort to 
the  first waived the second, or that after a sale of the ~ n o r t -  
gagcd property, 11e could not resort to tlle first for any unpaid 
residue. 2 Story Eq., Jnr .  1007, 1034, 1033, c. 9th edition, 
citing Yhudzr  v. Jcwett, 295. 

I t  is true, that the plaintiff' in this case could, in an action 
seeking a sale of the property which be held substantially as 
mortgagee, have obtained a judgment for the sale of the prop- 
erty, and that if the prcperty brought less than the debt, he  
could have execution against the debtor for the  residue. But 



JANUARY TERM 1872. 563 

that would ilot have given him the full benefit of his action in 
personam by which he obtained execution against tbe debtor, 
before a sale of the property, whereas upon his action to subject, 
the property, he wonld have been coinpelled first to eximust 
the property. The tn-o actions are not therefore for the same 
cause, and a different relief i s  obtained in each. And this 
continnes to be the case, notwitllstmding a, single Court gives 
all the relief wllich innst have heretofore been-obtained in two. 

There is no error. Judgment sSi;irn~ed, and the action is 
rcnlaaded to the Saperior Caurt of Iredell to be proceedd ir 
according to law. 

Judgment a%rmed. 

- -- 
- - 

L. &z E. MlLLEK t o  the  use  of J. B. CA4RLISLE o?. THE LAND A S D  LUM 
3ER COMPASY OF NORTH C A R O L I S A .  

1. If goods a l e  sold to  a party, o n  tire representations of one profeasing to  b t  
his agent and are  alterwards dclivercd to  such party a'id i~ivoiecd t o  him and 
the  invoice receivcd and the  goods a?e used by hirn, he  is b?und for  
their value, and under  such circumstances it is imn1ate~i:rl whether t hc  persor  
rrofeesing t o  be  agcnt was such or  not. 

2. In order t o  avoid such rcsi~onsibility, t he  party t o  whom the goods werc 
sent  should liavc, on  the  receipt of the  invoice, pron:p:Lg rcl'used t o  reccivc 

otherwise sileucc gives consent under  the  mrrxim q%i t r w t  cic?raixt. 

3. The  invoice was notice t!iat the  credit was given to  s:;h party. 

4. I n  such case it is immaterial that  the  oficers of such party ( a  corporation) 
did no t  intend to  induce the  seller t o  believe that  the  co~pora t ipn  had bought- 
and would pay for the  goods, or  that  they would not  have kept  the  goods il 
they hail not known that  the corporation w . ~ s  bound t o  nay the seller for them. 

5. 'P'hc rule is, that  x hen one, by his couduct,  unintentioually, g h e s  another rea- 
sonablcground t o  believe that  a certain sthte of facts exists, and the  other act: 
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01; t he  belief EO induced, that he will be ctsmnged it  i t  is uo t  t ~ u e ,  the pelso? 
so inducing is estoppcd nc to the otiirp, altefv ards t c deny the eristencc of 
saeh state of faeh. 

6. The retention of tlre goods and  :i!cuce ::!ley receipt. of invoice, ft!ruis~'ed 
rrasonablc ground t o  cause t he  se!!ers t o  belie-ie tlitt tbc corporation ratifid. 
the sa!c and may nn tu~ . s l l j  :1:1vi: p:.i.v~u:rl) t!lc~n fi.r,m ts?tinq snrh nclion as 
they othcrxisc would lor their security. 

cepted. 
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There was evidence .tending to prove that plaintiffs sold the 
goods to the  defendat~t and gave it credit therefore ; that they 
invoiced the goods in the name of the defendant and forward- 
ed the invoice to defendant, and also shipped the goods to de- 
fendant, w h i ~ l l  were received md used by defendant. 

I t  was also 2~lmitted that =\m1)ristcr was 8 stuckholder i n  
the Company. 

There mas 111 ucli rebutting testimony ofrered by defendant 
to shorn that Anlbrister liad no nutl~oritg to act i n  any manner 
as defendant's agent, nnd that neither the defendant or i tsoR- 
cers had ever ratified any act of Ambrister as such, which i t  is 
deemed nnnecesdary to recapitulate in detail, as the  case i n  
this Court turned upon the qncstion nt' evidence and IIis H o n -  
or's charge. 

The  dcfenil ant  reqnestecl Ii is  l ionor the following i n -  
strnctions to the jnry, viz : 

1. Tlmt there can be no recovery in this care, nnles John G. 
Ambristei~ TTAS the agent of tlie defendant. 

2. That  theye is i;o legal evidence in this ease showing thr,t 
Jolin C+. Ambrister mas diwctly or indirectly authorized to 
buy the goods of T,. cG- 3 JliiIc.1. 01. an? one eke  for them, or 
that hc ere7 n-a? their a;ge;)t for an?- purpose whatever, and 
that  no zct of I:i; i:m ever 1:ern ratiflec? by the defendant or 
m y  oi its ofticers. 

His  Eonor  declined to give t l~eee instr~:ctions to the jury, 
for which tllc tie fendant excepted. 

His  IIonor instructed the jury, that if from the testimony 
they believed that John G. Ambrister had an agreement with 
I;. cY: E. Uiller that the goods bought by lliln and shipped to 
r;he defendant ~110111d be charged to his own acconnt, and after- 
wards be credited upon the nott~s held by Feter  Ambrister c% 

Go., the defendant was entitled to a verdict. 
E n t  if they believed that no such agreement had beenmade, 

and that L. & E. Miller sold to  John Q. hmbrister, as the 
agent of the  defendant, and the defendant afterwards received 
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thegoods, that it became responsible for .them by thus ratifying 
the act of Ambrister, even though he had never been author- 
ized to buy goods for thew. The defendant excepted to the  
charge. 

Under the instrbctions of His' Honor, the jury found a ver- 
dict in favor of the plaintiffs, and frorn the judgment rendered 
thereon the defendant appealed. 

Smith cC- Sham for the appsliant argued : 

That in order to entitle the plaintiff to recover on the idea 
of a ratification of Ambrister's acts, done professedly as the de- 
fendant '~  agent, His  Honor shonld have charged that the de- 
fendant enjoyed the benefit of the goods after being fixed with 
a knowledp of sndl  action by Ambrister, of which there was 
no evidence. 

They also argued a point of evidence which appears from re- 
ceiving no observation in the opinion, to  have been waived.* 

Brclgg cS;: S'trony for the appellees filed the follo~ving brief: 

1. Ambrister's declarations are admissible as part of the 
re8 gestae. 

2. The facts that tho goods werepurchased by John G. Am- 
brister, that bills wore sent to the defendant, in which the 
goods were charged to i t ,  and that said goods vere  used by 
the defendant, r u m  some evidence of the agency at thc time 
of the purchase, or of a confirmatioil afterwards; enough at 
least, to authorize the judge t o  admit the declarations of Am- 
brister. The evidence of thedefendant is not to be considered. 
Xtute v. DzcZZn, Phil. 437. StaZe v. Andrew, Ib.  203. Greech v. 

*xo~E.-The Attorney General regrets that oming to the bad chirography o 
the brief filed by appellant, he could not  publish it in full. 
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HcRea, 5 Jones, 122. Scott v. Brown, Ib. 406. St& v. Dick, 
2 Winston, 45. 

3. Ratification of contract. Angel and Smes, 238, 241, es- 
pecially 240 and cases cited. 

4. As to what is some evidence. State v. Allen, 3 Jones, 
257, St& v. Long, 7 Jones, 24. 

That portion of the Judge's additional statement not res- 
ponsive to the letter addressed i o  him cannot be considered. 
But  if it can, the evidcnce set forth therein as having been 
objected to, to-wit: that no credit was entered upon the note 
whidl Ambrister held against the Nillers, is competent as 
tending to negative the idea that he purchased on his own ac- 
count. Ordinarily inen do not allow notcs to stand open 
for the full arnount against them, when they are entitled to 
a credit for $1300. 

RODXAI\I, J. W e  think the defendant exceptio~a to the 
instructions given by the Judge below cannot be sustained. 

The jury found that tlle goods were sold by plaintiits on the 
credit of the defendant, upon the request of a person repre- 
senting Ili~nself as its agent, that they were sent to and receiv- 
ed by defendant, that at or about the timc of their rcccipt, 
the officers of the company also received invoices sent by plain- 
tiffs, i n  tvhich the defendant was charged as debtor for the 
price of the goods, and that aflerwarcls defendant used the 
goods. We agree with thc: Judge that with these facts in 
proof, i t  was immaterial whether Ambrister was ever authori- 
zed to purchase the goods for the cornpany or not, by Beeping 
them with notice that the plaintiff had sold tl~errl to the com- 
pany and npon its credit, the company became liable for the 
price. If it did not mean to become liable, i t  should at once 
on the receipt of the invoices hare repudiated the purchase 
andzrefused to receive the goods. Instead of doing so, by si- 
lence i t  allowed the plaintiffs to believe that i t  consented to 
the purchase and undertook to pay. 
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Under such circumstances, " p i  tacet clamat," silence is 
consent. I t  is no defence to say that the defendant's officers 
knew nothing of the representations made by Arnbrister to the 
plaintiffs, and that they were deceived by his representations 
to them, that he had bought the goods on his own credit. The 
invoice mas notice that the plaintiff sold to, and credited the 
company. I t  is also i~rimaterial that Arnbrister had no an- 
thority to boy for the defendant. and that the ofiicera of the 
company did not intend to induce the plaintiffs to believe that 
i t  hadebought and would pay for the goods, or that  they wonld 
not have kept the goods if they iiad known tliat the company 
was to pay plaintiffs for tllern. The rnle is, tliat when one by 
his conduct, unintentionally gives mother reasonable gronnd 
to believe a certair, state of facts, a n d  the other so acts on that 
belief that he will be damaged if i t  is not true, the person so 
conducting is estopped as to the other, afterwards to deny that 
state of facts. This rule is so re2xnable as not to require the 
support of authority. 

I t  is snpported hovever by several, arnong ~vhieli, as being 
verypertinent, we select C'omish v. A6ingdon. 4 131x1 cG Xor- 
man Excli. 549. 

The keeping of the goods and the ~ i lence  of the defendant 
after the receipt of the invoices were a reasonable gronnd for 
the plaintiffs to believe that the Company ratified the sale, an2 
may natnrally have prevented them from taking such steps as 
as they otherwise s~ould  have taken for their security. 

A s  to the question of ,evidence, the Jndge allowed plaintiff 
to testify that Ambristeritold them that he had a letter from 
a n  officer of the company, authorizing him to purchase the 
goods f i r  it. The defendant contended that this was proving 
the contents of a writing by pizrol. This is a mistake. 

The  evidence yaslnot directed to ahom that there was any 
genuine letter with such contente, but merely the representa- 
tions of Atnbrister as the contents of a letter, in confirmation 
of the plaintiff's evidence, that credit had been given to tho 
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comparlp and and not to Ambrister. Under the circumstances 
i t  was immaterial whether the letter had existed or not. 

W e  think the evidence was admissible. 
There is no error. 

1, Whether a partner on a deficiency of p a r t ~ e r ~ l i i p  nisets to pn) $ u x t ~ ~ ~ ~ h i p  
debtsis  entitled to  a relsonal propelty exemption of 8500 out  of suclr assets 
in prcferencr t o  the said debts; and whether if such partner has mdni2ual  
prcperty fiunicient to  cover such exemption, he slid1 be c o m ~  elled t0  r e s o ~ t  
to  that, a l e  questions of great importance anddese lv l l i~  se1io1.s co~slderat ion,  
but  as the facts ou t  ot wLicli thej  arise are only set lo! tii illfcrrcntielly this Court 
will not proceed to  consider them but  lernand the cause to the e1.d that the 
facts may be asce~talned < ~ n d  the lights of the paltits ilc(l.~lcd 

This was a11 appeal frolr~ :I tlerisioti rendered by lIis lloilor 
Judge Watts, at  Ch:~rnbers, oil the 28th day of January, 18'71, 
i n  a. civil action ~)c.nding in the Superior Court of' Frmldin. 

The action f i r  goods, ck . ,  sold, urns cmlrnenced October 
15tl1, 1670, and  I-,cfi;re tllc sliulmot!s tt.r!n, justices esecwtions 
jssncd on juc!gi~!crlts i n  favor of other creditors against the  de- 
f'endnnts n.110 were ~ncrcl!:uits, on the 27th October, 1870 ; the 
consta.l,ie bcfore lev.ying, proceeded to lay off to each of the 
defei:dtlnts, ont of the paltilersl~il) cfTccts, an exemption sf 
$500; on the sawe da,y the defendants executcd a deed in 
trust to Mr. Bnllocl;, llut fitr \-chat property and on what 
trusts does not appear ; in t!,e deed thc bargaii~ors attempt to 
reserve or except the liroperty exempt by the Constitution 
a11d laws ; on the 23 of Nooernber, 1870, the raport of the ap- 
praisers mas duly certified and registered ; tho deed in trust 
was m~is te red  on t!le 1 O h  of' Xovember ; on the 8th of No- 
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vember a warrant of attachment issued in this action which 
mas, on tlie 9tl1, levied on the stock of goods of the defendant, 
inclxding that portion laid off by the constable ; therenpon s 
motion was made to IIis Honor to discharge t!le levy of the 
attachn~ent as to the property laid off. 

Piis I-lono~ allowed the motion and the plaintifl appealed. 
The appeal was heard at  June  Term. 1871, arid tlie Court 

took an ot7visnri until the present tern!. 

R m m ,  J. Tile property of a parti;ership beloi-~~s rieitller to  
one !)artner nor i~ilatiier, hut to botli or all. And the individual 
i~ te rcb t  of n pawtncr is o ~ i l , ~  ~113i.e of what reniainr ni'tw the 
pari~icrsi~ip liabilities are sarisfiecl and the partnership closed 

u p  This is the general rule. Whether, therefore, oue ot the 
partners is entitled to hare  his $506 personal 1)roperty exemp- 
tion out nf the partnership effects, before the debts of the firm 
are satisfied, is a grave ilnestion, which may come u p  for deci- 
sion but i t  does not clearly arise in  this case and, therefore, we 
do not decide it. I t  would arise in this case if i t  appeared 
that the remainder of the partnership effects, after taking out 
the exernptions, was sufficieut to pay the partnership debts. 

Upou the supposition that the partnership effects are insuffi. 
cient to pay the partnership debts, and upun the further sup- 
position that the individual partners are entitled to their ex- 
emption nevertheless : then, another question arises : suppose 
tile individual partners have property of their owu, not con- 
nected with the partnership, are they not obliged to select 
their exernptions from their individual property before going 
upon the partnership property 1 l fow is the fact i n  this case ? 
Have the parties individual property of' their own ? I t  does 
not appear whether they had or not, except by inference. We 
infer that they had, because i t  is said that they made a deed 
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in trust, about the time of the levy of the execntiori to one 
13uIlocB, the contents of which are not stated, except tha t  i t  is 
provided in said deed that i t  shall not affect their personal 
property exernytion. W e  infer from this that they 11ad prop- 
erty,  but nothing specific appears. We, therefore, reverse the 
order of l I i s  Ilonor below and remand the cause to the end 
that the f w t s  may be awertained and the rights of the parties 
declared according to law. And if the case is to be b r h r e  11s 
again we ~agecst t l ~ ~ t  i t  be ascertained and stated n-I~etl~er the 
partnership efYects were s t~Ecient  to pay the debts of t l ~  part- 
nership, and w!letbcr over and a h v e  tlicre would bc nnj-tl i ing 
to divide out among the pnrtucrs: and also wlretl~er the indi- 
vidrral members hat1 properij- of' t!icir own orit cii' n Ilich the 
exemptions might be allon-ed : ant1 also. \vl:etlier tho j~roperty 
exempted is the  same for which tlic delit d~ac t l ~ c  p1:lin t i f f '  wnc 
contracted. 

There is error. L p t  this be certified. 
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Where a person had become tenant fioru )ear t o  year t o  a inortgagor, before 
the  execution of the niol t g a m  dcctl, In which three, four aud f iv t  years had 
been given for the  payment in equdl instaimcuts of the bonds secured by it, 
and afterwards had become the tenant  of the  uiortgagor's right of redemption. 
i t  was held, t ha t  though four y w s  had clapscd from t l ~ c d a t c  of the  mortgage, 
and n o  paymcnt  h?d been made on  tile bonds, 3 e t  the  mortgagee could n o t  re- 
co le r  t h e  possession of the land from sue11 tenant w t h o u t  aiving him a rea- 
sonable notice to  q u i t .  and further th'tt h c  R J S  no t  bound to  give him six 
months notice becalise of his . t t to~nnicnt  to  o iu~i l lord other thdn n mortga 
,.or.. 

This was :L civil action 1)~o~igI l t  to rec.o\ cr tllc ;)w+cesicr~~ of 
a eertaiu tract of land, trietl l d u r c  Nitc!~~.:;, Jncigc, ' ~ t  the last 
Frill Term of the Sriperior Cou:t of 1311rhc Cv~ii! ty. 

T l ~ c  con~plaint mil allswer wcrc in Ll~e 1~3r1,ii 11)r111. ;m:l tlicrc 
was no dispute as to the ~ i i ~ t i e s .  

Tile 1)I:intifL c1:~imed rl!ltlcr a mol tg:tgc ill ice, e\ecutecl by 
JVrn. 14'. AlcKesson to their azrc-stl~r Jacob IiarJiaw, on t l ~ e  
5th day of E'ebrnarr, 1867. a ~ i d  t l ~ e  deed W:LS to be void upon 
the condition that ccrtai~i l~or,ds s!wnltl 1 ~ ;  !)nit1 iu t l~rec,  f'ow 
and five years in  cclu:d i~ihtalincots. 

I t  was aclrt~itted that 110 l,it~ir~r:::t, li;*.cl l u m  111:de on the 
bonds, though 1.nor.c thau foul. yeCwb !i:d e!apsetl bcfhre hying- 
ing the  suit. 

The  dcfcridal~b w ~ s  i i~ t r~dr iced  as a n itnebs by the plaintigb, 
slid testified that lle had cntcred ii:to tllc possession of the land 
t1lca-e than R gear beforc the dirte of the luort,c;.age ; that a t  the 
end of the first year 11e p i d  the milt t u  thc said McKesson, 
and was told by him t o  remaill on tlic: land upon the same 
terms as hellad been doing; that after two or three years he 
became a tenant of the same land to one Charles I?. McKesson 
and had paid him the rent ;  that lie had never been ordered or 
notified to quit,and that he was still in  possession. 
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Upon these facts His  Honor charged the jury that the plain- 
tiffs were entitled to recover. 

Verdict and judgment for plaintif%, and an appeal by de- 
fendan t. 

Folk, Busbee c% Ztlabee and Am$ic!:id for the defendant. 

Battle & Sonns for the plaintiffs contended : 

1. That after the time when thc  r.:oncy is to be paid or a 
mortgage, the rnortagor is only a teila!~",~t snffererance to the 
rnortagee, and the latter may recover by action of the yosses- 
sion of the mortgaged premises without giving notice to quit, 
or making a demand for the yosses4on. Fitlle?~ v, Vacls- 
worth, 2 Ired. 263. ITiiilliariis v. Denndt, 4 Trecl. 122. 7Viave.r. 
v. BeZcher, 8 East. 448. &etch v. Ih1.11, Dougl. 21. 

2. The  mortagee had .z sight to  recover thc posseesiol~ of 
the land at least after the expiration of three Sears frorn the  
date of the mortgage, the nlortizgor having failed to pay the 
first instalment. Boylance r. Liqhifoot, 8 Jlees. & Wels. 699. 
Rogers v. Grazebrook. 8 A d d .  ck Ellis (1;. S.) 895, (55 Eng. C. 
J,. Rep. 896,) Coote on Xort.  339, 2 Cruise Dip. T i t  Mort. 

D I C ~ ~ ,  J. The defendant entered the pre~nises i n  dispute, as 
n ten~tnt  from year to year of William 3'. NcKesson, under a 
lease obtained before the execution of the mortgage under 
which the plaintifis c la i~n : and such tenant was entitled to 
six months notice to quit before the  tenancy could be termi- 
nated. The plaintiffs took the estate subject to such incum- 
brance, and. were bound by this fixed rule of law as to notice 
to quit. 

The  defendaut after the execution of the ~nortgage held 
the land for several years as the tenant of Charles F. MeKes- 
son, a purchaser a t  execution sale of the legal right oi'redemp- 
tion of the original lessor : and paid rent to such a new land- 
lord. 

33 
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This attornment deprived the defendant of the benefit of his 
original lease as to six mouths notice to quit. As he entered 
the premises lawfully, and held possession for several years 
with the implied consent and acquiesence of both the legal 
and eqnitable owners, he was entitled to reasonable notice to 
quit before he could be deprived of such possession by st civil 
action. P Sannd. PI. 465. Chitty on Con. 102. Adams' Ej'ct 
104. Butnar v. C!t,ct@n, Phil. 497, and the cases cited. 

As this action was brought without giving reasonable notiee 
to the defendant, it cannot he sustained. 

Therc wss error, and the action must be dismissed. 

Picre C U R F ~ L I .  Sndgmen t reversed. 

JAMES CALLOWAY us. J O H N  Y. BRYCE. 

I. W h e ~ e  on the trial of an action for b r c x h  of contract, i t  is alleged that thc 
original contract touching which there was no dispute, had been raried, and 
the contents of certain letters are relied on, and the same being shown to be 
lost, there is par01 proof of their contents, and i t  is admittee that ,the letters 
oontained a modification, and there was no controversy as to the particular 
lauguage used in them, and held that this Court could not pronounce a charge 
erroneous which submits to the jury to find whether or not the contract had 
been modified as contended for, especially when the point made in  this Conrt 
t o  wit: that His Honor should haveinstructed the jury as to a question of law 
whether the e~idence  proyed a modification, does not appear to  have been 
tuggested in the Court below, but on the contrary, on the trial i t  seemed to be 
conceded, that if the contents of the letters were, as testified to that there had 
been a modification and the contest was as to  the fact of the existence of the 
lrtters 

3. Although the general rule is that where a centract has existed in writing, i t  
is the duty of the Judge on proof or  its contents, (if lost) to instruct the jury 
rs t o  the legal effect of the words, yet the rigorous application of this rule is 
often impracticable, it being lmpossible in many cases, t o  eeparate the lan- 
guage ueed from i t 3  merninz, so as to elimtnate one from the other. 

9. Nor is i t  in general, imyortaut when the words used are uutechnical, as in 
onch cases a jury is as competent to  pass on the ttlect as a Judge. 
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This was an action on the case tried before Mitchell, Judge, 
and a jury a t  the Fall Term 1870 of Wilces Superior Court. 

The plaintiff declared against the defendant in two counts : 
I. Trover for thcconvcrsion of a q~auntitp of brmdy. 
2. For a breach of duty by defendant, a.; the plaintiff's 

bailee of the brandy. 
There was evidence in behalf of' the plaintiff, tending to 

show that the plaintiff' had stored with the defendant about 
219 gallous of brandy about the 20th of June 1864 for sale, 
that the defendant was to receive by wig  of compensation, one 
half of all realized over $70 (Confederate money) per gallon 
this agreement TI-as admitted by the defenciarrt, it was aIso in 
evidence 1 , ~  the oath of the plaintiff, tlmt in tlic fall of 1864 
he modiffed the agreement by requirini; the brandy to be sold 
$ for specie, ;',- for bank notes, and :T for Confederate bonds,and 
to pay the defendant :L rertsonable conirrlisbiou, that he com- 
r~~unicatcd this p-oposed variation of the agreement to the de- 
fend an^ by letter, and received letter., fionl 11i1rl in reply as- 
senting thercto: i t  seeins that tile par01 evidence of the con- 
tents of the letters was received mithont objection. 

The defendant insisted that there had been a ~~~ndification 
of the contract, and introduced in evidence sundry letters 
from plaintiff to him, and after evidence of lose, was permitted 
to give in eridence their contents in support of this view. 

The plaintiff denied the alleged second modification. 
His  Ilonor, in his charge, left the qncstion of modification 

ot the original contract as a question for the determination of 
the jury, reciting the evidence pro and con, and with appro- 
priate observations, touching the respective rights and obliga- 
tions of the plaintiff and defendant npon the different hypo- 
theses presented by the conflict of testimony. 

No request was made to His Eonor to instruct the jury as 
to the legal effect of the language used in the letters, and the 
only point made by the defendant below was raised b j  a spe- 
cial request to instruct the jury that if the contract vvas as firet 
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above-stated, that plaintiff had no right to charge it, &c., which 
was declined by His  TIonor. 

There was a verdict and judg~rierit for the plaintiff and the 
defendant appealed. 

Battle c% S O ~ S  for the appellant : 

1. bT1iat a contract Ine:ula is a question of lam. 2 Pa?* 
Covtt.., 422, ~ i o t e  b : IIutcl~ison -Y. Burke, 51. and W., 238 ; 
l'b1i721/ 7.. ,iefries, 4 D. aud I%, 216 ; iaL'asacy I-. Belisle ,  2 
Ired., 170 ; 6isenlm.e v. J f o ~ i ~ o t ~ ~ ,  6 Ired., 54. 

1. Wliat arrionnts to an abandonment of thc contract is n 

question of I n w  for the Conrt. Oula  v. Cozcleb, t Jones, 190. 

I t o ~ x w ,  J. Tlie 0 1 1 1 ~  clueetio11 which i j  irlacle in this case 
case is llpoli the instrnctions of the Judge below. But  the 
point cannot be ~ n a d c  intelligible without a brief rtateme~it  oi' 
the case. The declaration alleges that the plaintiff, beitkg the 
owner of certain brandy, deposited i t  with the defendant for 
sale, and that he kept it so negligently that i t  was lost ; and 
i n  a second count, that defendant sold it, but has rcfueed to 
account for the p r i m  

T h e  was evidence tending to show tllat plaintiff' had de- 
posited the brandy with the defendant for sale, and the partics 
bad agreed that the price should be not less than $70 per gal- 
lon in Confederate money, and that defendant should receive 
as his compensation one-half of all Ile could sell, for over that 
pi-ioe. 

There was a180 evidence that plaintiff afterwards instructed 
the defendant not to sell on those tenne, but to sell tor one- 
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third specie, one-third Korth Carolina Bank notes, and one- 
third Confederate bonds of a certain description, to  which the 
defendant assented. The evidence of the modification of the 
!brmsr contract,mas in certain letters from the defendant. 
which were lost at  the trial and the contents of which were 
proved by the testimony of the plaintiff. 

There was also evidence tending to show that these latter 
instructions had been withdrasvn, and the currency in n-hie11 
payment was to be recived, left to the discretion of the defen- 
dant. 

His  Honor left i t  to the jury to find whether the first con- 
tract (the existence of which was admitted on both sides) had 
been modified as contended by the plaintiff, and also whethey 
if so modified, this last contract had been subsequently chang- 
ed  as contended by the defendant. ITc also instructed the 
jury as to  the measure of damages in the event that t h e j  
~ h o u l d  find that the  first contract had been lnodified and that 
no subsequent ehange had been made ; but no exception was 
taken as to this part of the  charge. 

The  jury found a verdict for the plaintify. The  defendant 
excepts to the  part  of the charge which submits to the jury to  
find whether or not the first contract had bee11 modified as con- 
tended for. H e  contends that as thc proof of this modification 
was in writing, i t  was the  daty of the Court to pu t  a con- 
struction upon the writing, and to say whether or not i n  law 
the  language of the  writing auiounted to a ~nodification ; and 
this was not less the duty of the Court because of the loss of 
the writing and the oral proof of its contents ; Gut  that the  
Judge should have left i t  to the jury to find the contents, 
with instructions as to the legal effects of such contents ; that  
is to say, if there were-thus-it amounted to a modiikation, 
but  if otherwise, i t  did not. 

The first observation to be made on this exception is, that i t  
does not appear to  have been taken on the trial. 

His  Honor was not asked to submit the matter to the jury 
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in the way it is now said he ought to have done. There does 
not appear to have been any controversy :as to the particular 
language of the letters. It seems to have been assumed that 
if they existed at all, they amouuted to a modification. For 
this reason alone, we slioold overrule the present exception. 

Bat secondly, dtliough it is theoretically correct as a gener- 
a ?  rule, that whel*e a contract has existed in writing, it is the 
duty of the J u d p  oil proof of the contents, to instruct the 
jury as to the me:zning and l e ~ a l  effects of the words used ; yet 
the vigorow applieatioii of the rnle will be found in man>- cases 
inconvenient anid iti11)ractic:zi)le. I t  is impossible in  many 
cases to separate the language nsed from its meaning, so as to 
submit the one to tlic jury distinct from the otl~er. Often all 
that the witnebs recollects, is tlie substance of the writing, that 
is its meaning xnci e&ct ia understood by I ~ i m ,  and in such a 
ease, a ~eparat  ioil of the issues secms to he impossible, Nor is i t  
in general importnnt, where the words used are not technical, 
and have only the ordin:~ry meaning, as appears to have been 
the case Iicrc. f n  sncli caw? a jury is as competent to pass on 
tlleir effect as a J n d g c  is. 

HHis Honor seems to have left the question to tlie jury in the 
(snly may the nature of the case permitted. 

17qe see 110 error cn tl:e r~cord .  
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JOHN TURPIN vs. E. B. HERREN and A. L. HERREN. 

1. In  old equity caases depending a t  the adopt~on of the Constitution, and 
brought here by appeal, if the facts are not found and set out, but  the evidence 
fully satisfies this Court ox which side the conscience and justice of the cam 
lies, it will proceed to  hear and determinc the same. 

2. I n  such cases if this Court ir; satieiicd that a note in possession of the 
wife of one, as amere  custodian, was obtained from her through the covin 
and cajolement of the maker, nndcr pretence of a settlement, i t  will not decree 
a re-execution (the note being overdue) but  an account of what is due thereon, 
and render a decree for such amount ulpon the principle of surcharging and 
falsifying." 

This was an old ecjuity suit, pending in the Court of Equity 
of Haywood county, a t  the adoption of the present Constitu- 
tion and regularly transfersecl under the Statute and was reg- 
ularly set for hearing, and heard at Fall Term 1876, of the 
Superior Court, I l k  IIonor, Judge Cloud presiding, on bill, an- 
swers, exhibits and depositions. 

The bill alleged in substance that the defendants executed 
to him in Fcbruarjr, 1861, a note of $300, and in the latter 
part of 1861, another note for $200, which, on his entering 
the Confederate army, h s  deposited with his wife to safely 
keep, urd tuithout nzdhority to cEi,q~ose qf in a q  wu:/ ; that 
while absent "serving his cormtry," the defendant A. L. Her- 
ren (the defendants being partners, and having given their 
notes as snch) by cajolery, covin and fraud, the circumstances 
attending which are minutely and a t  large stated in the bill, 
'but considered unnecessary to be here recapitulated, induced 
his wife to surrender to him the said notes whicn he destroy- 
ed ; that on his return after the surrender he demanded a re- 
execution or payment of said notes, which being refused, he 
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filed his bill. T h e  prayer was for a re-execution and for gen- 
eral relief. 

The allegations touching the execution of the notes were 
evasively admitted by the answer, as also theobtaining of them 
from Mrs. Turpin, and a. detailed statement was entered into, 
to show that through several settlements with her in COP.. 
federate money, the notes had been absorbed, and denying 
fraud, &kc. 

T h e  depositions of t!le yIaintiR and his wife, f d l ~  sustain- 
ing the allegations of the bill were taken, and slandry otherij 
corroborative thereof. 

A. Herren's deposition was aiso taken, being a more state- 
ment of his answer. OtIier nninlportant depositions tending 
tosliow that Mrs. Tn~pin  war a shrewd woman, and that A. 
F,. Herren was a shrewd Ican were also taken. 

His Honor made a decree ordering tz re-execution of thc 
notes but did not state i,isfinding cf the fclcts, on mli ichhi~ dl: 
wee was predicated. The defendants appealed. 

Bvttl'e R- Sons and IT'. .TI. B d e y  for the plaintifl, after ar .  
p i n g  the canse on the proofs, moved their Honors for an ac- 
count and a decree :~ccordingly, under the general prayer. 

PEAI~~ON, C. J. We are sntistied from the bill, a n s m r  and 
process, that the defendants cannot rightfully refuse to account 
for the two notes, one for $300 and the other for $200, and the 
$1050 Confederate notes received of the wife of plaintiff. 

The supposed calculation and settletnent in 1864, betweeu 
the defendant and the wife of plaintiff, clearly do not conclude 
him, and he has a right to  insist, that the defendants should 
i n  good eonscience cowe ton  full and fair settlement, and allow 
him to sur-charge and falsify, the  account stated with his wife, 
who, altliough proved to be a lady of m u c h  business capacity, 
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is not an acoountantant and was not authorized by her hus- 
band to close up business transactions ; so as when he got back 
from the war, to prevent him from inaisting upon having all 
the dealings and settlements with his wife, (so far as she was 
assuming to act as his agent, under an authority of vhich there 
is no evidence, except the fact that she is a wife, who may be 
well trusted by her husband,) looked into and gone over or as 
the books say, "surcharged and falsified." 

His Honor struck the merits of the case but he failed to have 
his attention called to the fact that a Court of equity will never 
order a re-execution of n note which is past due. The course 
of the Court is to direct an account and paynwnt of the balance 
found-so as to put an end to the whole controversy, and not 
'%.reed another law snit." 

There will be n reference to state the account, putting the 
two notes and the Confederate money and payments all into the 
account, at the scaled value, and striking a balance for which 
the plaintiff will have judgment rxnd execution. Defendant to 
pay costs. 
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C. R. TMOMAB to the use of J. C. WASHEWTON us. COMMLSBIONERS OF 
CARTERET COUNTY. 

I. To an action CJ ~izu~idamusinstitated against the Justiceb of a county, Com- 
missioners selected under the Constitution, cannot be substituted as parties, 
and this error is  not waived by answer, but may be taken advantage of at  any 
stage of the proceedings. 

2. A nlaudaruusagaiast the Commissioners of 8 county, should run against them 
as "a board," and not against the individuals comprismg such board. 

Tllis was an appeal from thc judgment of His Honor Judge 
Clarke, rendered at Spring Term 1871, of Carteret Superior 
Court. 

The plaintiili'filed a petition ihr ~nandau~us 1,ncier the o1d 
system against the Justices of Carteret conuiy ; pending that 
suit, tlrc present Constitution went into effect, and thereafter on 
motion of the plaintiff, the individunls conlposing the Board of 
Commissioners of' said county were substituted as defendants 
in the stead of the Justices, and filed their answer to which the 
plaintiff replied. 

On motion thereafter, His Ifonor J udgc Clarlicr cli;ashed the 
proceeding, and the plaintifil' appealed. 

Wh:ttever irregularities have occurred in  suing oout the writ, 
they were waived by the defendants, accepting a declaration 
and answering. Hytctt v. Tonelin, 2 Ired. 149. 

No CownseL for appellee. 
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DICK, J. Proceedings to obtain a writ of mandamus against 
the Justices of a county, aannot be revived against the Board 
oi Commissioners. Carson v. Commissioners of Cleaeland, 
64 N. C. 566. 

His Honor in the Court below had no power to order the 
Board of Commissioners to be substituted as parties defendant 
in the place of the Justices of the county. ; and the answer 
does not waive this defect caused by an excess of judicial au- 
thority. The answer was not voluntary, as under the order of 
the Court the defendants were obliged to answer or be in con- 
tempt, and in their answcr tlley insist that the proceedings are 
erroneous. 

The maxim consensus tollit mroreno does not apply when a 
proceeding is cotnpletely defective and void, and i t  will not 
apply in any case where tho action of the party is not volun- 
tary. The translation of the above maxim by Mr. Broon?, 
shows the extent of its operation in cases where it can be al- 
lowed. "The acquiesencc of a party who might take advan- 
tage of an error, obviates its effect." 

"When applied to the proceedings in an action,waiver may 
be defined to be the doing of something after an irregularity 
committed, and with a knowledge of such irregularity, when 
the irregularity might hare been correctad before the act was 
done." Broom L. Max. 137 and 138. 

The proceedings are defective in another respect. Such 
proceedings should be instituted against the Board of Commis- 
sioners and not against the individuals composing the Aoard. 
Askew v. Pollock at this term and cases cited. 

There is no error. 

PER CURIAM. Judgment affirmed. 
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RUBSELL H. XINOSBURY vs. JOHN FLEMMTNO et al. 

1. If money be lent to  aid in the accomplishment of an illegal purpose, such 
illegality is not purged by the borrower failing so to apply the money. 

'2. Hence where mousy was borrowed to  hire a substitute for the Confederate 
war service, and the borrower dld not hire ~ u c h  substitute, the lcnder cannot 
recover on the note given to  secure such loan. 

The easeses of Crilchen v. ~ ~ o l l o w r t ~ ,  64 N. C., 626, and h - ~ n g ~ t v ~ y  v. Oooeh, Ib. 
528, cited and approved. 

 JUSTICE^ KEADE and D I O I ~  dissentinge;. 

This was an action of debt on a single bill, commenced 
under the old system, and tried at Jnly special Term 1871, of 
Granville Superior Court, before His Honor, Jndge Watts 
and a jury, upon the pleas of paymcnt, set-off and illegal con- 
eideration, but the case turned upon the last plea. 

There was evidence tending to show that the defendant 
Flemming, the principal in the note borrowed the money for 
which the single bill was given, to hire a substitute to put in 
his glace as a soldier in the Confederate army, and that such 
purpose was comm~znicated to the plaintiff at the time ; there 
mas also evidence, that for some cause, Flemming abandoned 
such purpose, or did not effect it, and offered to return the 
money to plaintiff, which he declined to receive, except some 
interest. 

His Honor instructed the jury that if they believed that the 
plaintiff was informed by the defendant at the time of making 
said loan, that the defendant wanted the money to hire a substi- 
tute to put into the Confederate army, the contract was void, 
and the plaintiff could not recover, that in this aspect of the 
case i t  was immaterial whether in fact the money was so used 
or not. Under these instructions, a verdict was found for the 
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defendants, and for alleged error in the change, after an unsuc- 
cessful effort for a venire de noao, he appealed. 

AT0 Counsel for the appellant. 
TE IT, Young and Ph i l l ips  & i lhrrimon for the appellee : 

The purpose auct plaintifi's scienter being fixed a t  the t ime  
the contract is made, taints i t  then, and no matter ef i  paisoc-  
cnrring after can purge the illegality. 

A u  analogy is presented by the case of usury (it being set- 
tled that there is no distinction between a consideration ma- 
Izmprohi6itzm, and one m d u m  i15 se, S h a r p  v. Farmer ,  4 
' D. LC. B.322,) for the contract is avoided by the reseivation 

of the ilsurious interest, the penalty M-as only incurred by its 
rece+t. Gori'freyv. Leigh, G Ire. 390, and m11iIe a Court of 
Equity  ill sonletiu~ea a d e t  tlie borrower, i t  n-ill no t  lend its 
aid to the lender. 

R o u a c ~ ~ ,  J. The eases of C;*iicher v. IIoliozoay, 64 K. C., 
626, and lii'ngsbzwy v. Gooch, Ib .  $28, are binding authorities 
that  one v h o  lends money t o  acother, knowing that his pur- 
pose i; to hirs a substitute for the Confederate army v i t h  it, 
docs an illegal act, and a note taken upor1 such contract is void. 
This case llowerer differs fiwm tl~ose iu  this respect: liere the  
defendant did not in f w t  apply the money to the illegal pnr- 
pose; from some cause he did n o t  put in a substitute, and offer- 
ed to return the money to the plaintii?, who declined to re- 
ceive it. 

A ruajority of tlie Court think this makes no nmterial dis- 
tinction. I t  is t ine that in several cases the doctrine is stated 
generally, that wherc money is loaned for an illegal purposa, 
and i t  is actnally so used, the contract is void, and the money 
cannot he recovered. Dn t what is said of the actual use seeme 
to be a mere obiter dictzm, not necessary for the argument, 
and not ~tpplicab'te to the ewe in hand. We know of no cam 
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which holds that an actual illegal use must be proved in  de- 
fence, and of no dictum directly to that eillect. W e  are nna- 
ble to see any reason why i t  should he so. If to lend money 
~ v i t h  the expectation (for knowledge as to a fntnrc everlt can 
only mean a strong cspectation that it will take place,) that it 
will he applied to an illegal use, be of itsclf illcgd, and riL 
ntes tEre loan, whioh is the principle on which the above cited 
cases stand ; we cannot sec W ! I ~  the accident tha t  i t  is not so 
applied should p n r p  the illegality, and make that good wlicil 
wonld otherwise be ltad. If indeed the le i~der  before the time 
for the ac.cornp~is!iincnt of the illegal purpore, s l lo~~ld  himseii 
repent and repcdinte the corltr:xet. and prevent the i l legd act. 
it might hc d~ffercrit. Perllxps 111 such a casc, n~thougll Lc. 
n~igl l t  110: be able to recovcr 011 the illcga! note, he might recov- 
er the monc j  loancd on an iii:llliecl nwl~npsi t .  Ent that ir  not  
the casc here. 

.Justices RY:AI>R a n d  D ~ c I ~  cIi~~en!cd. 
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U. C. GHORMLY us. SAMUEL P. SIIEERILI,. 

7 .  Where one, who stands in the position of a quasi mortgagee of land, sells the  
same to a purchaser with notice of the e q u i t ~  of the q t r m  mortgagor, such 
purehasor takes subject to soch equity. 

?. Wilere one T ilauded to  C certain papers which would enable the bolder to 
procure grants for certain tracts of land, rece i~ ing  from 3 ccrtain depleciated 
currency with the unc?erstcinding that B should take out the grants in his own 
name, and whcucver T paid him 8750.94 in greeubacks B shoald convey to  a'; 
and I3 took out the grants in his own nams a u l  sold and conveyed certain of 
the tracts to G with noticc of his trust to T; f i Z e W ,  t ha t  T had nn equity of re- 
demption, and that the purchase money paid by G to  B, should be rcgdrdcd as 
paid by T to B in redemption ; and Lleld, further that a pnrchaecr of the ianu 
from T beiose any of those transactions, is cntilled to t:?ba the place o f  T and 
succecds to his cquitabie rights. 

This was a civil action, heard before Ilia Honor Judge Can- 
non, on a counter-claim and demurrer, and His IIouor, having 
at  Spring Terin, 1871, o \ w r ~ ~ I e d  the demurrer and given 
judgment accordingly, the plaintiff appealed. 

The facts are snEi'rieritly stated in the opinion of' the Cornrt. 

XEADE, .J. On May 30tl1, 1868, W. Ii. Tllornas was i n  the 
possession of "transfers, agents receipts and papers," of such ~ character; but of what precise character we are rlot informed, 
as would enable him to procure grants from the State for the 
followiug tracts of land: Numbers 595, 10, 6, 12, 23,17, 7, 9, 
24 and 28. For sorne reason, not stated, he d ~ d  not wish to 
take out grants in his own name, and, therefore, gave up his 
*'transfers, agents receipts and papers" to one T. D. Bryson, 
for which Bryson gave him $2,252.$3, in "road certificztes," 
which were a sort of scrip circulating as a depreciated currency 
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I). C. Gnoxarzr v .  SAMUEL P. SEERRILL. 

in that locality, with the unclerstmding that Bryson was to 
take out grants fl.0111 the State for said lands in his own narne ; 
nnd whenever Thonlas should pay him $760 '34 in greenbacks, 
with interest, wliich we suppose was the estimated value ofthe 
$2,252.83 of "road ecrip," Brysor~ woi~ld convey said lands to 
Tho~uas. Eryson took out grants from the State as agreed on. 
The agreement was in writing signed by Bryson. 

The effect of d l  tiiia was to  vest the legal title in Bryson 
with au equity of redemption in Thomaa. 

In  Fe>msry, 1869. and betjrc T h o m ~ s  liad paid anythiilg 
i r  redemption, Er json sold sevcrnl tracts of ilic l x i ~ d ,  i ~ ~ c l n d i n g  
those i : ~  dispute, to  the: ;i!,ii:!tifi-, informiny Ilitri at, the same 
time of Thotniis' equity. The e f h t  cf this  was t u  p u t  the 
legal title o u t  or Brjso:~, :I,:c~ ~Tir 111aii1til;l. zi~;!ject, hm-ever, 
to the eqnity of' Thomas. 

Since the sale by cry so:^ to tlic \ ) iu i : iM' ,  tlic: j)iCti:llifi" has 
sold ofi several of'tlie tracts o t ' l ~ n d  lor t1.c E U I : I  of $550. i lnd 
&yo11 has ~ 0 l d  otliei. tracts t o  other ~ierso11s for the ni>! l l  oi 
$177.70, whiel~, added to t l i ~  s d e a  by l ~ i a i i ~ t i f l  m::lies the :?urn 
of $727.79. 

The efiect of these sdes  by 1,laintiii'and 1:ryr;on is tile 3amc 
as if thr: amount l m l  beer1 paid l)y T h o i n ~ s  ill gcenbacks as 
agreed on, and leaves only a balar~ce or" $22.31 of tlic p~iricipal 
of the redemption money to be paid by Thoma,. 

Oft l ie  l a ~ d s  conveyed by Eryson to plaintiff, t l~c ra  1wnain 
i n  posseasion of' the plaintifY two tracts, valued in the trade be- 
tween Thomas and Urjson in road scrip at  $339.21, which is 
more than sufficient to pay the balance of tllc redemption mo- 
lxey and interest. And in addition to sttid two tracts in the 
possession of plaintiff, he has the legal title to the three tracts 
for which this suit is brought, and of nhicli the defendant has 
possession. 

I n  addition to the tracts soid to plaintiff; and other tracts 
sold to  othera as aforesaid, 131:ysoli still holds three of the tracts 
which were valued in his trade with Tbomas at $389.17. 
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And now it is insisted that inasmuch as Thomas has paid 
all the redemption money except $22.21 and interest, by means 
of the sales made by plaintiff and by Bryson, and inasmuch as 
the plaintiff has the :egal title and the possession of two tracts 
worth $330.34, and Crysorr has tlle legal title a11d possession 
of three tracts worth $329.1'7, the plaintiff ought not to be al- 
lowed to recover possessiorr of the three tracts which defendant 
bas po~session. And that upon the balnnce of the redemp- 
tion money being paid up by 'P'llo~nas, both the plaintiff and 
Bryson onght not only to convey to him tile legal title to three 
tracts in  dispnte, but alm the two tracts of which plaintiff has 
possession and the three tracts of which Ilryson has possession. 
And that if Thomas is unable to yay the balance of the redemp- 
tion money, then the h c l s  which the plaintiff' and Cryson have 
in possession ought to be sold to pay it, and the balance, if any, 
paid over to Thornas. This is very elearly the equitableright 
ot Thomas, and this is thc liahility of the plaintiff and Bry- 
son. 

But then 'I'homas ia not tile defGndsnt, nor is he a party 
in this suit. It remains to bc seen how the defendant je 

connected with the transaction and what are his rights. 
Prior to tile trade with Erysol~, Thornas. before he had anF 

title as appears to us, but probably under some inchoate or 
supposed right, sold and conveyed one of the tracts in dispute 
to the defendant, and the other two tracts to D. ,I. Sberrill, 
probably one of the defendant's tirnily, but of that we are not 
informed. The cEec'ect of these transactions, was to put thede- 
fendant and I). A. Sl~errili i l l  the placc of Thomas as to the 
tracts i n  dispute, which xrr now in possession of defendant. 

There is tllercforc no  t ~ : x \ r  i n  orc~.rnling the demurrer and 
the judgrneilt is affirmed. 

This would be decisive uf the case so far a s  the right of tlie 
plaintiff to recover is concwned ; bnt it i~ evident that the 
rights and liberties of the parties including Tl~otnas and Rry- 
ron and D. A. Sherrill, have not, heen administered ; and i t  

34 
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wouldwem that they ought to he administered in this suit and 
in conformity with this opinion, if we have had all the facts 
before ns. 

The case is therefore remanded, that other proceedings may 
be had, and such amendments and sach parties made as tho 
Jaw allows, and as the parties may be advised. 

This d l  be certified. 

13m @ e . s n ~ \ r .  Judgment nErmed and case remanded. 

911e buaunoncd 4s ri Ju1.0:. ~3 5 coronel's inqueet is no t  entit led to any  coinpel - 
sntio~a. 

Apped  fro1:1 W&e 8:rperior Court, Watts, Judge, p s i -  
ciiriy. 

The plainti14 was ,inin?moned to serve on n coroner's inquest, 
find being a doctor of medicine, presented an account claiming 

86 doctor and j n r o ~ .  There was no trial of the facts: 
.i&ich were disputed, in  the Superior Conrt. His I-Ionor dis- 
allowed the doctor's t i l l ,  but rendered judgment for two do?- 
?am. 2nd the defendant a;)yenled. 

Tbv case tnrns ou the construction of the third section of 
sub-chapter 9 of ell. 3'14, lams of 1868-'60. The section is it1 

these words, "The same pay and mileage shall be allowed to 
special jurors, and the same pay without mileage to tales 
i urorsmi' 

The question arises, what is a special jury under this stat- 
tlte ? A special. jury is one summoned to perform some syc- 
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cia1 and particular act, something outside of the regular duties 
of juries. 

Why should the Act mention "special jurors at all, unless 
all qecial  juries were intended to be included ? 

A jury summoned on a special veniw, returnable in term 
time could have received its per diem under the general pro- 
visions of the first section. 

Again when a statute admits of two constructions, that is 
to be taken ss the true intent of the Legislature, which is 
most consonant with the principles of justice; and un- 
der no such principle could the Legislature pass a law forcing 
the citizen to devote his time and labor to the service of the 
public without giving him a reasonable compensation therefor. 

Not unfrequently juries of inqnest are detained for days, and 
in some extreme cases even for a much lmger time. As i n  
the recent case of the Westfield explosion, which is a matter 
of general public notoriety, the coroner's jury sat for weeks. 
TTnless such services were paid for, a great wrong mould be 
done to the poorer rnembers of society who depend upon their 
daily wages for their daily bread. 

Badger for the dcfendaut. 

BOYDEN, J. The only question made in this cause is wheth- 
er a person summoned by a coroner as a jnror upon an inquest 
and who attends and serves, is entitled to be paid for s~lch ser- 
vices. 

Under the old system the fees of the coroner and the physi- 
cian were provided for, but no fees were allowed the jurors. 
I n  the case of forcible entry and detainer the Act makes no 
provision for the payment of the jurors and witnesses. I n  the 
case of a jury of view where a party claimed damages for over- 
flowing land by the erection of a mill-darn, Rev. Code, Ch. 
71, sec. 15, provides that the jarors shall receive 80 cents per 
day and mileage. But we know ofno other Act providing foi 
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$'fie payment of jnrors, except for sitting at Conrt. I t  is con- 
tended that the Act of 1869'-69, chap. 279, sub-chap. 9, s ~ .  
1, 2, 3, entitles the plaintiff to pay for attending as a juror, 
when silrnnloried upon an inquest by a coroncr. 

W e  do not think so. The Act is ilianifestly intended for 
the  p a p e n t  of jurors attending the Superior Courts, and has 
no reference to jurors attending inquests upon a summons of a 
coroner. The law in that rwpect remains as before the adop- 
tion of onr preseilt system. 

There was error in rendering j n d g n ~ c n t  for the plaintiff for 
two dollars. 

This will be certified. 

Pm CURIAII. .Jnclgmen t reversed 

1. To  an action by an nclmiuistrator, appointed before 1st July,  1869, on a note 
executed to himself as administrator, for the  purchase of land gold under a 
license from Court. a judgement  quando, obtained previously by the purchaser 
against such administrator is inadmissablo as a defence, either by way of aet- 
off or  counter-claim 

2, Whether such would be :he case if there were no other debts against the 
estate, and the  defendant was certainly entitlccl to  h u r e  the assets applied to  
his claim, quere. 

This was a civiI action, tried before His Honor Judge 
Mitchell and a jury, a t  Fal l  Term 1871, of Iredell Superior 
Court. 

T h e  action was founded npon a note given by the defendants 
for the purchase of real estate sold by the plaintiff as adminis- 
trator, to pay debts, under a license from Court. 

The defendants, by their answer, &%reed to sot up as a set 
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off or counter-claim a judgment qua~ado, obtained theretofore 
by the defendant, Allison. 

The plainbiff replied that there were other outstanding judg- 
ments, more than sufficient to absorb the amount of any re- 
covery in this action and all other assets which are in, or may 
come into his hands. 

On the trial the defendant moved to non-suit the plaintiE, 
on what ground, does not clearly appear, but as stated in the 
argument, because the plaintig could not tnaintain a seperate 
action upon a note given at what, the defendant contended, 
was a judicial sale. 

Under instructions from His Honor the jury disregarded 
the proposed counterdaim and rendered a verdict for the. ful l  
sum demanded in the cornplaint. His Eonor also refused the 
motion to non-suit. 

From the judgment rendered on the verdict the defendant:, 
appealed. 

J. M. JfcCorkle, A.pm$eZd and 71: 1'. CyoZdtoell for tlle ap- 
pellants. 
Phillips, Furches and V? IT, Bailey. for tho appellee. 

READE, J. Befnre the Act of 6th April, 1869, which went 
into effect 1st July. 1869, preventing all preference in the pay- 
ment of debts by executors and administrators, and requiring 
all debts of the same class, in their order, to be paidpro r a t e  
ekecutors and administrators hnd the right to prefer one debt 
to another of equal dignity. And this case stands under the 
old law, because administration was granted before the Act of 
1869. There being other debts equal in dignity to the claim 
of the defendant, the plaintiff had the right to postpone the 
claim of the defendant, there not being enough to pay all. 
And besides this, i t  seems that other creditors had already ob- 
tained judgmcnte against the adtninistretor upon debts of equal 
dignity with the claim of the defendant, to an amonnt more 
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than sufficient to cover all the assets. The jndgnlent pando, 
in favor of the defendant against the plaintiff as administrator 
is not available as  a set off or as a counter-claim. It must be 
observed that the bond eued on -is not a bond payable to  the 
plaintiff's intestate, but it is a bond payable to the plaintiff as 
administrator, given by the defendant as the purchaser of land 
sold by the plaintiff as administrator under a license from 
Cowt, to pay debts. It ma;y be that if there mere no other 
debts against the estate, and if the defendant was certainly 
entitled to hare the assets applied to his claim, i t  mould be 
vain to allow the plaintiff to collect the money of the defend- 
ant when he would have to pay it right back. Eu t  that is not 
the case here, for i t  appcars that there are judgments already 
against tho plaintiff', a8 adrninietrator, which will take all the 
assets. 

WLLLIAM R. McKETLPE .is. THOMAd N. CUEBRETW and 1\'. R. CUL- 
BRETH. 

1. Theprinciple is toomell estabi~shed and too long acquiesced in to be dis- 
turbed, that  an agreement by a creditor to  receive a part in discharge of the  
whole of a debt due to  him by singlc bill, is without cousider~t ion a n d  there- 
fore void. 

2, To this rule there are escepiions, as if: 
1. A less sum is agreed upon and receired before the clay of paymeW. 
8. O r  a t  a different place. 
3. Or money's worth. 
4. O r  where a general compoeitioo is agreed upou 

This was a civil action tried before [His Honor Judge BUS- 
aell, a t  Fall Term 1871, of Sampson Superior Corrt. 

The plaintiff complained on a single hill. 
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The defendants answered accord, &c., and in support of this 
defence, ofl'ered a receipt given by the obligee for a less sum 
than the note called for. 

His Honor instructed tlie jury that the legal effect of tlie re- 
ceipt was only a payrnent to the arnonnt specified in  it, and 
operated only as a discharge of the notepro iaato. To t h i ~  
charge the defendants excepted. 

There was a ~ e r d i c t  and judgment i.1 asmrdagae with the 
charge zinc1 the defendants appenietl. 

Bragg & Strong for the plainti&. 
R. i% T C. Ifzdler for the defenclnn t. 

Vide Parsons on Contra~ts, vol. 2, p. 616 mcd 685.  And 
here the new agreement rcats 07 m6:ien: cmsiderwtiwa, 
viz : the settlernent of a lost note. 

This is not only n receipt bat is a contract, by reason of 
the condition. Smith v. Brown, 3 Hawks 5%. 

And it is an equity which has attached to tile note in  the 
llar~ds of Lee, and ~vliich existed at the time of the assignment, 
to plaintif6 and by which he is therefore bomd. C. C. B., sec. 
55. Hawis v. 2uv-well c !  Pnrlmm, 62 N. C. EL 584. 

And it may be applied and e%e& giver: to i.t as a covenanl 
not to atre. Bussel2 v. d~i'~le?$on C :  d. 64 N. C. E. 417. Wins- 
ton v. BctlFy, ibid 279 LCzr~hwo V. NiiJfi,~s.'~~al V. FToodfi!fil~, 
45 N. C. C .  688. 

. . 
A ,  . 'k'hc ci:ie-ticn j d i ~ ~ : l ~ ~ i  ik, whether a payrnenk 

by the debtor and an :ieceeptance by tile creditor of a less 
sum than is due i l p l  a bond, as n payment of the mhole,is 
8 discharge of the obligation so na to preclude the creditor 
from recovering the remainder of the bond ? 

This principle is too well established and toe long acquieso- 
cd in to be now disturbed ; that an agreement by a creditor, to  
receive a part in discharge of the whole of n debt due to lain? 
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by bond, is an agreement without consideration, and there- 
fore void. 

The dvctrine is very well set forth fn SParrm v. Shinww, 
20 Corn. Law R. p. 559. Other authorities are abundant. 

It is true that many cases are ~ e t  down as exceptions to this 
general principle, for example : 

1. If a less Enm is agreed upon wl!d received before the day 
ot payment; 

2. Or at a digerercnt 1)iace t h r r  the place origina1l.v agreed 
on. 

3. Or if something other than money, and really of less val- 
ue than the debt is agreed npon and received in satisfaction, 
the Court will not consider the vslnc! to  he other than as the 
parties have a ~ r e e d  npon it. 

3. Or  if there be a gcneral &t!enlent between creditors and 
their debtor, and a discharge upon payment ot less than the 
whole amount. 

I n  these and in all other cases set down as exceptions to the 
general rule, there is some  ons side ration, great or small, to 
support the agreement, nnd avoid the objection of nudumpac- 
f urn. 

There is no error- 

PER OIIIC~AM. Judgment affirmed. 
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UPITUS BAUCON vs. BRRIN SMITH and another. 

1. A note  founded upon an illegal consideration,poyable one doy after date, en- 
dorsed after one day from its date cannot be recovered o n  by the  endorsee, 

2. A note  payable one day after date Is due one dsy after date. 

T h e  case of Renderson v. Sttamon, 1 Dev. 147, cited and approved. 

Appeal from Wake Superior Conrf, WattsJndce, presiding. 
Qase agreed. 

The action is on a note payable " one day after date," ad- 
mitted to be tainted as between the original parties with an 
illegal consideration. The note was execnted by defendant 
Smith  to his co-defendant I3agtvel1, and by him endorsed about 
three weeks after its execution to the plaintiff, who had no 
knowledge of the taint, and gave full value for it. 

His IIonor gave judgment for the defendant and the plain- 
tiff appealed. 

Ratcl~elw for the appellant 

1. A purchaser for value, and without notice of a negotiable 

security is not affected by any failure, illegality or want of 
consideration, or even Gaud betvesn the previous parties, but 
may recover thereon. RilL7diclz V. hnes, 6 Ired. 107, 3 Kent, 
SAC. 44, pp. 79, 80. Ray v. Coddington, 6 John., Ch. c., 54. 
Brush v. Scribner, 11 Conn., 389. Swift Y. Fyson, 16 Peters, 
I. Story on Pro~nisory Rotes, see. 191. 

2. This extends to all illegality at  common law. I n  cases 
under statute of usury and gaming, the contract is void even in 
the hands of an innocent purchaser for value. But this only 
extends to the two cases of gaming and usury under the Rtat- 
ate. Cages cited above. and Chitty on Bills. 
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3. The taking a note in  payment of a preceding debt is a 
parchase for value. R a c k  v. Jones, and authorities cited 
above. 

4. The note sued on was not over dne and dishonored when 
the plaintiff purchased it for value and without notice. P a r -  
Fm v. Stallilzgs, Phillips' Law, 590. Elliott v. Snzithernmn, 
2 D. & B., 338. Parker  v. F'lora, 63 N. C. 474 Ornzond v. 
Noye, 11 Ired., 564. 1 Parsons' on Contracts, 217. 

5. On the very face of it, shows that i t  was intended to circu- 
late for a while before being presented for payment. 

A. The law greatly favors the negotiability of papers like 
this. 

Fowle (52- Badge?' for tfle appellee. 

F ~ s s s o a ,  C. J .  The bond sued on was void in the hands of 
tbe obligee, for the illegality of consideration. 

Had the bond been assigned before i t  was due, the aasignee 
for valuable consideration, and without notice, could have 
maintained an action to enforce payment. This is settled. 
Bdendersmt r. Shamzo?b, .I Dev., 47. That case however, as- 
snxned the law to be, that if the assignment be after the bond 
was due, the aesignee, would tdw it, subject to all the objec- 
tions to which it was liablc in  the hands of the assignor. 

The position taken on the a r p m e n t  that a bond payable 
$'one day after date" is not due for some reasoilable time after 
its execution, has nothiug to support it. A11 action could have 
been bro~ight 0x1 i t  the second day after its execution, witliomx 
a demand. This shows that, it was due. In  this case the as- 
rignment was made three weeks after the execution of the 
bond. If it was not due then, how much longer eonld i t  
stand over? four, five or sis weeks, or six months S 

In  short; no time could be fixed on, and there is no authority 
to support the distinction contended for. 

No error. 

BEE CUR~AM. Jndgmen t affirmed. 
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P. J. MOMILLAN, Adn~inistl-ator vs. D. T. DAVIS at al. 

1. Upon the trial of an ifisne involving the value of a jackass, it is competent to 
prove his reputation. 

This was a civil action tried before His Honor Judge 
Mitchell, at Fall Term, 18'71, of Alleghany Superior Court. 

The action was upon a note given in 1864, to the plaintiff! 
f'or property, amongst which was a jackass. 

On the trial, after evidence was introduced by plain tiff tend- 
ing to show that the jack was worth $150, the defendant pro- 
posed to prore by one Reeves the reputation of the jack, and 
that the reputation was that he was worthless. This evidence 
~vas  objected to by the plaintiff and rejected by the Court. 

There was a verdict and judgment for the plaintiff and ap- 
peal by defendants. 

ArmnJieZd for the plainti%. 
FoZh and Budee & Bushe for the defendants. 

READH, J. The question is, whether upon an issne involv- 
ing the value of a jack, i t  ie competent to inquire into his re- 
putation. The case is not specific ae to the particular in which 
it was proposed to prove his reputation, but me gathered from 

I the argument, that i t  was as to his foal-getting qualities. 
Indeed jt ia a matter of common observation that, with us, 

the value of a jack depends almost altogether upon that qual- 
ity, as he is not nseful for harness, or for the saddle, or for the 
turf. 

We suppose that with all stock-raisers, there are two princi- 
pal inquiries in selecting a sirs : what is his pedigree ? and is 
he a sure foal-getter ? Other qualities are judaed of by in- P 
spection ; these cannot be. How are these inqmries to be an- 
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swered 2 The rrlost nsual and satisfactory, if not tho only way, 
is by repntation. 

A horse of the finest appearance and proportions would 
have but little patronage, with ra reputation for inefficiency, or 
cold blood. 

The famous horse, Sir Archy, if sold among strangers to his 
reputation, wo~zlrl probably have commanded only a few hun- 
dred dollars ; with his reputation l:e mould have cornmnnded 
many thousands. 

There is error. 

WILLlAM8TON & TARBORO VI. R. CO. va. WILLIAM S. BATTLE. 

1. CASE:-A railway company ha'ling a right, by virlue of its charter, to locate 
its road-bed on a certain portion of the land of B, he proposes by letter that 
if the company will refraln fro111 such location, i t  may locate it over another 
portlon of his land, Provided i t  wouldopen, grade and pnt in order a street on 
that part in front of his house eighty-five feet wide. The company accept the 
proposition, locate their road-bed accordingly in December, 1869, but fail to 
open the street, &c., as late as September, 1871. The company became insol- 
vent before September, 1811. and executed a mortgage of its propertv. In  Sep- 
tember, 1871, B. notifled the company that unless the condition was perform- 
ed within 16 days, he ~ h o u l d  re.po8sess himseif of his land covered by the 
road-bed. Held, 

(I.) That the opening, kc. ,  of a street was not rt condition precedent to the ex- 
ercise of the right to locate. 

(2.) That the proposition contained in B'a letter was not a mere license revoca. 
ble at  will. 

48.) That while at  law no easement passed to the company, because an ease- 
ment in land can be created only under seal, pet, the writing by which the de- 
fendant charged himeelf wua binding within the statute of frauds, and would 
be specifically enforced, and as between the parties and to  protect the rights 
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of the  licensee, this Court  acting upon the familiar maxim of equity, that  what 
ough t  t o  be done is conaidered as done, would consider that  a grant  of t h e  
easement had been made. 

2. A l icense cven under seal (if it bc a mere license) is ah rerocable as one by 
parol ; on  the  other hand a licenfic by parol, coupled wi th  an interest and 
founded on  a valuable eoneideration is as irrevocable as  if made by deed. 

3. T h e  license syccified above is of the latter class. 

4, The  tranuaction may alb0 hc xieweit  a s  a contrst t ,  entitling oitber party to  a 

specific performance. 

5. The  question of eminent dornr+&ri doeb llnl ariLe, a8 all  that  was done was by 
the  eonscnt of B. 

6. T h c  insolvency or  the company is im~ilaterial,  as any p:lrchaser would take 
subject t o  a l l  t h e  burdens which were borne by the rompany. 

7. The  injury threateued is withm the technicdljn~cauingot illeparable damage, 
and  i h c  company is entitled t o  have the  injunction crnt inucd t o  t h e  hearing 
upon the  equi ty  confessed in  tho ansvcr ,  but it  was erloneous l o  perpetuate 
t h e  injunction b e f o ~ e  a Uual heanng. 

This was an appeal fiom the Superior of Edgecornbe County 
at Fall  Term, 1871, IIis IIonor Judge Moore presiding. 

The plainti& a railway corporation, coul~r~enced a civil action 
and presented all affidavit (sworn colt~plaint) to His  Honor, 
praying for Rn order of injunction. 

This ~ v a s  granted, and at  the term :tf'oresaid, a motion was 
made to IIis Honor on afEtlavit to vacate the order. 

The plaintiff made a cvmtcr-motion to perpctnate the in- 
junction. 

His I-fonor denied the former nud grar~tcd the latter motion, 
and the defendant appealcd. 

The  facts necessary to a c o r ~ ~ t  unders ta~~t ing  of the points 
are sufficiently stated in the opinion of the Court. 

Battle & Sons for the plaintiff. 
4Cfoo~e & Qatling for t!ie defkndant. 
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The alleged contract was the appropriation of land in a dif- 
ferent place than where the law allowedit, except by the owner's 
consent ; and the compensation agreed on was the performance 
of specific work for the owner. 

2. The owner did not contract to waive his security for the 
compensation. If the road bed had been located by the com- 
pany in rear of the dwelling, the land or right of way would 
have vested in the Company, "so soon (and not before) as the 
compensation may have been paid or tendered." Sec. 18 of 
charter. 

3. Such security is guaranteed by the Constitutions, both of 
the State and United States. By the Constitution of the 
State: R. R. 6'0. v. Davis, 2, D & B., 451, a t  pp. 459,4,60,46,1. 
By the Constitution of United States : Art. 1, See. 10, $1, 
which forbids the passing of any State law, "impairing the 
obligation of contracts." Though private rights, acquired by 
special grant from the State, may be taken for public use '(in 
the exercise of the power of eminent domain," it can only be 
done by providing for a just compensation. If not so provided 
the taking would impair contracts. State v. Clem, 7 Jones, 
321 ; .Fletcher T. Peck. 6 Cr., 128; Stanmire v. Taylor, 3 Jones, 
207 ; Cornelius v. Glenn, '7 Jones, 512. T h e  defendant held 
his land under grant from the State: and the State cannot 
grant i t  to another without compensation. 2 Kent's Conz. and 
notes, 397 to 406, 8 edition. In such cases the Court will en- 
join occupation till compensation is made. 2 Kent's Corn. 
399, N. A., RedJeZd on Railways, 147, 8, notes 5. 

4. If the defendant had led the plaintiff into occupation 
and expensive improvements by a promise of gift the Court 
would enjoin him from entering on the premises without pay- 
ing for the betterments. Bakm v. Carson, 1 Dev. and Battle 
Eq., 381. There is no pretence of allurement upon such terms. 
The plaintiff seeks to hold the land without a conveyance or 
payment just as if i t  were absolutely conveyed mithoilt corn- 
pensation. 



6. The proceeding, in substance, is a special equity applica- 
tion to enforce a contract. I t  is a demand for performance by 
the defendant, while the plaintiff not only declines to offer to 
perform but admits its inability to do so. In  other words the 
plaintiff calls upon the Court to protect its possession of prop- 
perty, which i t  has entered on by false promises, and boldly 
asks the Court to sanction the act of injustice, because i t  is a 
Railroad Company and insolvent. The Company should have 
offered to perform its part of the agreement arid placed itself 
within the power of the Court to enforce the performance, be- 
fore i t  can have redress by injunction or otherwise. Lane v. 
Pa t&&,  3 Xur., 473 ; Y r ~ t e r  v. illille?., 3 Hawks, 628 ; EZZ& 
v. Ellis, I Dev. Eq., 398 ; T a l k  v. C7arpente~, 1 Dev. and 
Battle Eq., 237; Oliver v. n i x ,  1 D. and B. Eq., 605 ; Al6en 
v. Gr@n, 2 Dev. and Bat. Eq., 9 ; Deaver v. Parker, 2 Ired. 
Eq., 40 ; McGaZZiard v. AiEns, ib., 166 ; Suggs v. Stowe, 5 
Jones Eq., 126 ; Capps v. Hoolt, ib., 153 ; Finton v. Fort, ib., 
251 ; TVl~ite v. Butch,er, 6 Jones Eq., 231. 

X o n v a ~ ,  J. The provisions of the charter of the colnpsny 
are only inaterial so f i~r  as they may tend to explain the con- 
tract of the parties. The company had a right to condemn 
land for the use of their road: (yards, gardens, &c., excepted,) 
and they propose to.run their road in the rear of the defen- 
dant's house, tlirough llis field. He, however, preferred that 
it should run in front of his house, and finally by  his letter of 
31st of May, 1869, he proposed te  allow the Company to run 
their road in front of his house, and to leave the question of 
damages to the Company, if i t  would open. grade, and put in 
order a street in front of his house, 85 feet wide, hut the doing 
ot this was not made a condition precedent. 

It may be remaarked here, that the Company by its com- 
plaint, alleges a somewhat different contract from this. I f  
there is really any controversy between the parties, as to the 
terms of the contract, that can he determined hereafter. I t  is 
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not material for the present decision, whether the terme 
stated in the complaint, are those stated in the defendant'slet. 
ter of 31st of May, were those agreed on. W e  may assume 
therefore withont prejudice to any future inquiry, that the 
terms were substantially to open and grade the street referred 
to, under the contract, the Company laid down its track with- 
out any objection from the defendant, and have continued ever 
since to use i t  aea part of their road. 

The  Cotnpauy also took some steps towards opening and 
grading the street, bnt never performed their contract in this 
respect, and in  fact seem to have ceased work for the purpose, 
slthough it alleges in its complaint, that i t  still contemplated 
a performance. 

On the 23d of Sept. 1871, the defendant notified the Coin- 
pany that unless i t  should within fifteen days begin to perform 
its agreement by making the street, &c.. he would consider 
the agreement rescinded, and would retake possession of that 
part  of the land occupied by the road. The plaintiff there- 
upon filed their complaint asking for an injunction which was 
granted. Afterwards the defendant moved to vacate, and the 
plaintiff to perpetuate it. His  IIonor granted the last mo- 
tion, and the defendant appealed. 

W e  think there is no question here as to the power of the 
State to take property by virtue of its eminent domain, either 
with or without compensation. A11 that has been done here 
was by the consent of the defendant. Neither can there be 
any question as to the right of both parties to the s~jecific per- 
formance of the contract between them. I f  the plaintiff 
should bring action for such a purpose, i t  will be entitled to a 
grant of the right of way npon a periornwnce of its side of the 
contract. And if the defendant desires to hasten the company 
in such performance, 11e can bring his action in which he will 
b e  entitled to have snch performance within a reasonable time, 
or to have the contract rescinded. The insolvency of t h e  
Company, and that it hns made R mortgage of all its property 



are immaterial as to the rights of the dcfrndant. It !:as b t ~ t  
an equity and i t  can convey nothing more, and w1i:~ever taltei 
it, docs so subject to the burden of brlry _rwn>l)c~ilrd to do equi- 
ty before he can eitiorve it. 

It  is not a case therefore, i n  which t!:e defendant is without, 
any relief, in case 11s cannot have the snmlnnry relief he de- 
sires and has tllreatwutl to take. The only qnestion is,wheth- 
er 11e was entitled to thnt  sururn:tyy re1ic.f i),y iwcinding the 
contract and taking possession of the :!nnrl, mti we think hc- 
was not. 

The only ground upon which the tlrkmtlant's claim can be 
put, is that what passed between !rini and the eolrlitany g:tvc 
i t  a rnere license which he could revoke on its failure to corn- 
ply with its agreement. Thc ~ R W  upon this suljjecl; is well set- 
tled. In  the clear and elaborate judgrnent of the Court of ox- 
checjuer in KGod v. Ledhetta-, 13 11. & 14'. 838, i t  is thus laid 
down : "A mere lice~lse is revocable. but that which is called 
a license is oftcn something mure than  a license ; it oftcn cotn- 
yrises or is connected with a grant, and then the party who has 
given it, cannot in general revoke i r ,  50 as to defeat Iris grant 
to whicli i t  was incident. 

I t  may further be observed that s license under seal, (provi- 
ded it be a mere license) is as revocable as a license bv pe- 
rol ; and on the other hand, a license by parol coupled with a 
grant is as irrevocable as a license by deed, provided only that 
the grant is of a nature capable of being made by yarol. Bnt 
where there is a license by parol coupled with a parol grant or 
pretended grant, of something which is incapable of being 
granted ~therwise than by deed, there the license is inere li- 
cense ; i t  is not incident to a valid grant, and i t  is therefore re- 
vocable. "The same rule prevails in Courts of Equity with 
this difference, that whereas the Courts of law require the 
grant to which the license is incident to be one valid a t  law; 
a Court of Equity only requires that it shall be one that is re- 
garded as a valid grant in that Court. I n  Rerick v. Xo~m, 

35 
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14 Serg. & E a w l ~  267. (S. C. 2 Am. L. C. 511,) the defendant 
had licensed the plain tiff to crect a structure on the defendants 
land, by ml1ic.11 n stream of water was diverted to the plain- 
tiff's mill. TLere was no writing, but the plaintiff had been 
at expense in erecting the structure. The defendant after- 
wards:~tte~npted to revoke the license and tore down the strue- 
tnre. 

The Court held the plaintiff entitled to damages, and say : 
s 4  I t  is concluded that a mere license is revocable under all 
circnmstilnces and at any times. But a license may become 
an agreement on saluable consideration ; as where the enjoy- 
ment of it must necessarily be preceded by the expenditure of 
monev ; and when the grantee has made improvements or in -  
vested capital in consequence of it,  he has become a purchaser 
fur valuable consideration." 

The Court further said the plaintiff W R ~  entitled to the Ijer- 
forma~~ce of the agreement in specie, that is to say, that thew 
was therc what a Court of Equity wonld regard as a valid 
grant, although a Court of iaw would not. I t  mnst be remenn- 
bered that in Pennsylvania the same Courts administer law 
and equity, and I suppose in the same forms. 

I Iox  now is it in the present case ! I t  is clear that the license 
of the defendant to the company was not ,a mere license ; it 
was given for a valuable consideration and was coupled with 
an interest. I t  is true that at law no easement passed to the 
caln!i,xny, f~ a n  ewwrnent in land can be created only under 
seal. Cut the writing by which the defendant charged 1iin1- 
self \\ .I.; binding within the statute of frauds ; i t  was a con- 
tract j r  hich as has heretofore been said, this Court wopld spe- 
cifically enforce. And more than that between the parties and 
for the pnrpose of protecting the right-; of the license, this 
Court upon the familiar maxim that what ought to be done 
will be considered as done, would if necessary, consider that a 
g a n t  valid to create the easement has been made. We think 
the license was irrevocable. As the injury tlireatened comes 
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within the technical meaning of irreparable damage, the in- 
junction ought to be continued till further ordar. The judg- 
ment below is modified nccordingly. But this judgment will 
not prejudioe any rights of the detendant if he shall institute 
an action for specific performance. 

PER CURIAM. KO error. 

STEPBEN W. ISLER va. WILLIAM FOY and F. B. HARRISON. 

L. Whatever nlay have beeu the rule under the former practice, under the 
provisions of the C. C. P., a landlord let in to defend in a civil action for 
the recovery of land, is not restricted to  the defences to which his tenant 1% 

confined, nor is this principle varied by the circutnstance that the plaihtiff is  
the purchaser at  execution sale against such tenant, and that the latter was h 
possession at  the date of the sale and of the commencement ot the action. 

2. The practice on this snbject discussed and expliiinod by Rodman, J. 

8f It is well eettled that retention of possession by the maker of a deed, forging 
thename of a witness to a deed an2 the like, do not per se render a deed frand- 

*lent, but are circumstances to be weighed and considered by the jnry. 

4. Between 1880 and 1865 there wns no period when adued made in 1860 cou:(l 
not have been registered. 

5.  In  actions to  recover real estate brought against a defendant in an execution 
by a purchaser at a sheriff'f sale of such property as the property of the defen- 
dant, in  which a party claiming to  be the landlord of snch defendant, is per- 
mitted to defend, the plaintiff is entitled to judgment against execution defen- 
dant, but  cannot be permitted to  take out a writ of possession if he fails to  
recover as against the other defendaut. 

Tbe cases of mfow v. Davis, 4 ~ .  & B. 300. Eowell v. Elliott, 1 Dev. 76. &~d- 
man v. Harris, 3 Dev. 144. Sturdtvant v. Davis, 9 Ired. 365. Eardy v. Simpson, 
13 Ired. 132. Scab v. Fewell, 3 Hawks 18, and Hill v. Jackson, 9 Ired. 533, cited 
and approved. 
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This was a civil action bronght to recover possession of a 
tract of land, tried bef'ore l i i s  Ifonor Judge Clarke, xt the 
Spring Terrn 1871, of Jonea Superior Court. 

Both the plaintifland def'eudant Foy claimed under the de- 
fendant 13arrison who disclaimed ; plaintiff m d e r  a sheriff's 
deed exccnted i n  pnrcuarlce of a sale under execution of the 
land as the prepwty of Harrison on the 6th day of September, 
1869. The defendant Foy clai~ned by virtue of a deed execu- 
ted to him b~ Ilarrison in December, 1860, and registered un- 
til 1568 ; it was in evidence in behalf of the plaintiff, that the 
name of the snhswibing wit~~esb to the deed was a forgery, and 
also that 13arrison had remained in possession from the date of 
the  deed to Foy until the commencement of this action. 

The  statement of thc case does not distinctly show it, bnt it 
is assumed in the opinion, that Harrison remained in possess- 
ion after his deed to Foy, agreeing to pay rent to Foy. The 
case does not state that any special instructions on the question 
of fraud were asked hy plaintifl, but i t  is so assumed in the 
opinion, and it is to be understond was conceded on the argu- 
ment in this Conrt. 

The statement is that the plaintiE alleges that the deed is 
fraudulent. and that His Honor after recapitulating the testi- 
mony instructed the jwy ,  that many circumstances enumera- 
ted and amongst others remaining in possession after convey- 
ance, non-registration of deed and failure to pay rent to  Foy, 
are  badges of fraud, and His  Honor left the question of tact for 
t h e  jury. No exception is noted in the  record. 

The  case states that the plaintiff "objects to the  deed that i t  
was not registered in due time," but the record does not show 
how His  Honor d i sp~sed  of the question. 

T h e  point of estoppel no  where appears in  the record, and i t  
i s  presumed was made in  this, ore tenus, without objection. 
The record is  much confused, consisting of the record proper. 
Judge's charge with some sprinkling of a case, stated with a 
small charge interjected. 
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There u-as a verdict and judgment for the defendants, and 
the plaintiff. appealed. 

S h i ~ p  for the plaintiff. 
No CyounseZ for the defendant. 

RQDBIAN, J. The p l a i ~ t i f r ' e s c e ~ t i  that the Judge below er- 
roneously declined to give eeveral instrnctions which be urtts 
requested to give. 

1. That  as Harrison mas the deicndant in t l ~ e  execution un-  
der which the plaintiff purchased, and was in posaession at the 
sale; and at  the commencement of this action, lie could set up 
no defence against the plaintiff, except the ir~validity of the 
execntion, as to which therc was no pretence. And also that 
Foy being the l and lxd  of Ilarrison conld make no defence 
that he could not. 

I t  is conceded that if Harrison had bccn the ouly defeudant, 
the plaintiff would have beeu entitled to the instruction pray- 
ed for as to him. The plaintiif acquired by hit; purchase eve- 
ryrestnte and interest of' Harrison in  the land ~vhich are against 
him, was a t  least a right to the possession whicli 1le then held. 
S o  far the rule contended for is rcason:able and supported by 
rnnny sbuthorities. 

But  i t  is not conceded that nnder our present practice, his 
landlord Foy, n7ho was made a co-defendant, was bonnd in 
like m a n ~ e r .  Such was the rule i n  sonle cases in the former 
action of ejectment. D L I ~  the l)nl'!)dn!d however ibr mliich tile 
landlord was allowed to  come in, b i z :  that a trial might tic 
had on tlle title, and to prevent :t recovery Ly a coliusion be- 
tween the plaintiff and the tenant, wss riavcr lost sight of or 
~acrificed. Probably the rule only applied wiien the tenant 
had an unexpired term, in which case i t  would be perfectly 
just, as if the plaintiff recovered possession he would hold i t  
3s the tenant did under an acknowledgement of the superior 
title of the landlord, or where the tenant had got possession 
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as tenant of' the plaintifi: Belfour v. Davis, 4 D. c !  R . 300, 
h'izight P. Xmythd, 4 Jf.  tc E. 31, and in like cases. But  what- 
ever may have been the extent of the rule formerly, we think 
that to a p p l j  it, exceyt i n  the cases above supposed, or at  least 
in  a case like this. v;onlcl be inconsistent with sec. 61, C. C. P., 
which requires or perlriita all persons claiming title or right of 
possession to r~:ii ?state, to be made parties plaintiff' or defen- 
dant as the caw ulay r q u i r e .  

W l i j  pmni t -  a ~ ~ e i ' ~ o t a ? a i r n i n g  title to be lnade defeliclmt, 
unless t ha t  he ma-  plead sc~para te l~  and avail himself of every 
defect in the plaintiif'r title ? And a landlord 111~8t be per- 
mitted to do this ns full. as any vther person. I t  would be 
nnjnst to hold him liouncl hy any estoppels created by his ten- 
ant, whether in form t?? . I , ~ a i t w r ~ ,  as by judgment and-execu- 
tion, or M-illingly, a3 by :$ deed of conveyance of the land,  or 
by evidencc of t h t  ii:.tr or declarations of the tenant i n  clero- 
cation of his jitle. 

In  tietions for t l ~ e  rocox cry ui' real property, possesion jb  a]; 
important e!enlcnt 01' the right, and i t  would be unjust to a 
landlord, wl lo~e titlt: :!lo tenant i d  estopped to deny, to allow 
any nct of the teilxut to Lave the effect of transferring the pos- 
;ieseion to an?- p e m x  ~ b o  .ivould not bc estopped in like man- 
ner wi th  the tenant. Where the tenant had :in estate as a 
term for Tears, Whidi passed to tile purchaser under execution 
and WRS nnexpired at  the trial, the title of the land-lord to the 
reversion would Ite n o  bal* to the plaintiff's recovery, and in 
such ease the purchaser taking possession of the tenant's term, 
would succeed only to the tenant's rights as betxeen liim and 
his landlord. E a t  when the tenant has no estate but a barely 
permissive possession a t  tile time of action brought, there sems 
to be no reason for allowing a recovery to have the effect ot 
changing such possession to  the injury of the  landlord by vir- 
tue of any estoppel against the tenant, whether honest or collu- 
sive, became in such a case the possession would be in  sub- 
stance that of the landlord, and not that of the tenant who 
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would be more properly: described as the servant or agent of 
the landlord than as his tenant. W e  think the Judge ma? 
right in refusing the instruction prayed for. 

2. That the possession of Harrison fbr so long a t ime after 
his deed to Foy without any actual payment of rent;  and the 
fact that the r~arne of t,,e subscribity witness to the deed waE 
forged, were not merely evidence of frand to be left to the jury 
but were fraudulent per se, and to be so pronounced by the 
Court. As to the forgery of the name of the witness : that is 
denied and has not been fonnd by the jury, and we are not at 
liberty to have i t  proved. The Judge left the undisputed fact 
of possession as well as the evidence respecting the forgery 
fairly to the jury, as eridence upon which if beliered the:, 
might find the deed fraudulent. W e  think in this he is sup 
ported by the authorities, IIowelZ c.  Hliof, 1 Dev. 76 ; Lead- 
man v. ITavris, 3 Dev. 144 ; Sttwdkmt v. B a t h ,  9 Ired., 
365 ; Xardy v. Ximpon, 13 Ired., 132. 
2. That the registration of the deed from IIarrison to F o j  

which was in 1860, and not registered until 1868, did not relate 
back to its date, so as to pass the title against the phintiff. 

W e  find it decided that by virtue of the various acts whicl~ 
have been uniformly passed once in every two years extending 
the time for the registration of deeds, a registratio:: tit a n 7  
time, relates back to the delivery of the deed, and makes i t  
valid from that time ; unless between its delivery and registra- 
tion some period occnrrecl during which i t  cculd not be reg 
istered, and during which a lien was acquired available to a 
purchaser udder execution. 8mlc.y r. f i iuel l ,  2 Hawks 18. 
Ed1 V. Jacksort, 9 Ired. 333. 

No period occurred from the date oi this deal to its regis- 
tration, when its registration was not lawful. Hence its reg- 
jstration in 1868 related back to its delivery i n  1860, and gave 
i t  effect from that time. [Acts 1860-'61, ch. 31 ; Act ratified 
December, 1862 ; Act ratified 28th November, 1864 ; S e t  of 
1866, oh. 55, p. 20, ratified 7th February, 1866.1 



*This c ~ s c  was docketed 3. i\i. h!er a. 0. E. Colgrove, but t o  acoidconfuaion 
ss Colgrove hnd Z i t t i  ?nd  Andrevs  Lis sleccrso!: as sheriff hid been made party, 

bis narnC i3 i ! i ~ ? r t c d  tor C O ~ ~ ~ O V B ' B .  
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7. Per RODMAN, J., nrgw?zdo: Perhaps such bidder might (by prozuring thede- 
termination of the proper CourL, of his right to  priority of payment out of the 
proceeds of  ale and an order t o  enter satisfaction pro tanto, on his execution,) 
be regarded as having become the purchaser, but, held, that in the absence of 
111 such proof and in the face of a direct denial by such successor, no 6uch iu- 
ference can be made. 

S. Whether tbe execution creditor has any other remedy, q r t e w .  

The cases of Owen r. Ba'arkscicle, S Ired., 81, ard Hnrrir r. Jrtoi?~, 7 Ired.; C62, 
cited and approved. 

This was a rule ~zisi originally obtained on 6). IZ. Colgrove, 
late sheriff of Jones, requiring Oiai to show cause why he 
s1:ould not execute a deed as sheriff, to the plaintiff for a tract 
of land sold by him nnder execution. 

The salient facts necessary to a prijper understanding of the  
controversy, appear to  be :  that on the 2d day of January, 
1869, said Coigrove having in his hands sundry executions, 
amongst which Tva? one in favor of the plaintiff, which had 
priority of satisfaction, soid the land and it  was linoeked down 
to the plaintiff a t  a sum less thall his execution called for ; he 
offered to pap Colgrovc the costs in cash and receipt on the 
execution fur the balance, l , ~ t  Colgrove having refused to ac- 
cede to this proposition, and having demanded the full amount 
of the bid i n  c.a:L, nud the plaint!~T Ilaving refwed to pay his 
entire bid, or any I;IQR than the costs i n  cash, Colgrore imme- 
diately put up thc 'hand again for sale, when oce I). L). Col- 
grove, mho liner77 of plaintiffs Lid, bzcaule tbo  liiglle3t bidder ; 
0. R. C~lgrove  made no  return oi l  tlie execution nor did h e o r  
D. D. Colgrove pa.y the money into Conrt but 0. E. Colgrove, 
as Sheriff, executed a deed to I). D. Colgrooe. 

0. R. Colgrove died before a determination was had on the 
yule, and one Pearce first, and then tile present defendant Aa-  
d r e w ,  as his successor respectirely mere rnnde parties defen- 
dant in  his stead. 

An answer was filed, ~ t a t i n g  that 0. R. Golgrove had pub- 
licly proclaimed before the sale cornmeneed, that owing to the  
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conflictim~g claims of' the execution creditors he should require 
cash and should pay the same into Court and ask advice, 
The rule coming on to be heard before His  IIonor, Judge 
Clarke, a t  Spring Tertn 1871, of June  Superior Court, he 
r1ischargi.d the same, and the plaintiff' appealed. 

EOD,IIA>, J. The phintlfl" obtahed a r;le c':l the present 
Sheriflof Jones county to show cause why he should not make 
to the plaintiff a conveyance for a piece of land purchased by 
plainti3 a t  a11 execution sale, made in 1869, by 8. R. Go;. 
grove, then Sheriff of J o ~ i e s  county. The Judge finds in sub- 
stance, that the Sheriff Golgrove sold the property of one Bar- 
rison at  the time alleged, that he then had in his hands a wn.  

ex. in favor of plaintiff against Harrison, and also several 
other executions in favor of' junior teete : that plaintiff bid off 
the land for a sum less t h o  the amount of his execution, and 
ofiered to pay the SheriR the costs, and to authorize him t o  
credit the amo~:nt of his bid on the execution, and demanded 
a deed. The Silcriff demanded cash to the  atnonnt of the  bid, 
and as the plaintiff refused to pay, sold the land again when 
it was bid oE hg D. Lb. Colgruve, and the Sheriff made a deed 
to him, but never paid any Inone7 into Conrt. Sheriff Col- 
grove jb since dead, 

It wonld seem to bc c l e u  that  if the conveyance from the 
Sheriff tvhiah is demanded by the rille is to have the efleci, of 
defeating the title of 44. @. Golgrave the second purchaser 
under plaintift's exectltion, he ought to be party to it. 

2. There is another objection to the present prcceedir~g man- 
ifest on the plaintiff's ease. The Rer .  Code, eh. 37, see. 30, 
oags, that when any Sheriff has sold real or personal estate, 
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and has died before executing a conveyance, his successor in 
oltice shall execute it, and i t  shall be as valid as if made by 
the officer who made the sale. 

Rut necessarily the succeeding Sheriff must have evidence 
that the sale was made by his predecessor, and also that the 
price was paid to him. I n  this case i t  is not stated that Sher- 
iff Colgrove ever made any return of the execution under 
which tho plaintiff purchased, and i t  may be the case that if 
any such return was ~nade, so far from stating a sale to the 
plaintiff, i t  stated a sale to D. I), Colgrove. Now, before the 
present Sheriff can be required to convey the !and to the plain- 
tiff as the purchaser, the fact of the sale must be established 
by clear and conclusive evidence. The natural evidence would 
be the Sheriff's return. Other evidence i t  is said may be re- 
ceived, (Owen v. Barkdale,  8 Ire., 81) ; but the recitals of a 
deed, certainly where a deed is made by a successor, would not 
be evidence. When we look at the plaintiffs statement here, 
i t  docs not prove a completed sale. Every Sherips sale is up- 
on the implied condition that the purchaser shall comply with 
the terms by paying the price; otherwise the Sheriff may im- 
mediately re-sell. Here the price mas not paid, (Barris  v. Ir- 
win, 7 Ire. 432.) 1 may be that the Sheriff, in refusing to 
credit the plaintiff's bid on his execution in lieu of the cash, 
was guilty of a wrongful act for which he became liable in 
damages. I t  may also be stated that i f  the plaintiff had pro- 
cured the order of the p r q e r  Conrt, determining his right to 
priority of payment out of the fund, and an order to enter sat- 
isfaction pro tanto on his judgment, this would have been. 
equivalent to a payment of the money. But  can we say, at  
least in the absence of these things, that there was a. sale, when 
the Sheriff says there was no sale, and refused to acknowledge 
the plaintiff as a purchaser. A Sheriff in selling land acts 
under a power. A Court of Equity will aid the defective ex- 
ecution of a power, when the possessor of the power intends 
to  execute i t  and fails to do so by accident ; but i t  will not s u p  
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ply an entire defect of' execution, and especiallj where tliere 
was no intention to execute. 

We concur wit11 His Honor;  t l ~ e  rule tiinst be discharged. 
Whether the plaintiff has any other remedy i t  is not for us to 
say. 

STEPEIEX W. IYLEK vs. ISAAC BROWS et o'. 

1. T h e  wrongful refusal of a Court  t o  permit a j f i d g m c ~ t  creditor to have ere- 
cut ion of his judgment,  docs not  opcrate (upon thc a l~oi i t iou of such court,  
pending an appeal f rom such rdosal )  t o  impair any h e n  x q n i r c d  theretofore, 
o r  which might  h a r e  been acquired thereafter, ba t  for eneh refusal, nuder  the 
maxim aetua legis ~zzmi?~i~*a,~aeet zn;'?iriam. 

2. Hence, wllere, after judgment obtaiued in 1951, and execntioos regularly 
kep t  u p  thereon, a motion was made by a judgment creditor in ISM, in  one of 
t h e  la te  county courts for esecntiou upou his judgment,  which was mrong- 
ful!y refused, and peudlng an  appeal therefrom, such C o u r t  wes abo!ished, i t  
was, Eeld t ha t  one who  purchased from t h c  judgment debtor  peuding snch 
appeal, t ook  t l l e l e p l  estate, bct  suiijc-ct t o  such lien as wonld Lave been ac- 
quired, Lrd axecution issued. 

3. I n  snch a case, if t he  judgment  c:cdi:or had no t  a comklicte lien upon the  
estate of his debtor  be had at least an  t?zc?~oate lien, v i t h  a r ight  t o  perfect i t  
by issuing an  executioo ; his proceeding t o  cause executioii t o  be  icsued, cou- 
stitntcd a lis pem?em, of which every one is lield t o  ha re  had notice, aud  R par- 
ty  purchasing from the  judgment-debtor,  pending the  proceedings, is eousid- 
ered as dealing with him under  exwt ly  the same conditions, and subject t o  the  
same liens, a8 if the  county co:ut had n c t  refuocd an cseculioo, and the same 
had been regnlarly issued. 

4, T h e  creditor EO delayed must  be  placid i u  slatu quo, aod as  a c o r r o l a r ~ ,  any 
suchpurchaser i s  effect%3 with not iceby a presumption ju r i s  e t  dcjzsre. 

5. The above stated rule i t  fcunded on  the  rnaximpe?l2iznta lit? v ih i l  innoljetvr. 
and is snsisined by considerations of public policy. 
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6. The doctrine of Zispendens, elucidated and applied t o  this case per RODXAX, 
Judge. 

The cases of Aycock v. ETarrison, 63 N C. 145. h e  v. Gnose, 4 Ired. 9, lsler v. 
Roy, and Ider  v. Ilarrisslt, a t  this term. ITwborozagh v. Male Bank, 2 Dev. 23, 
and CalEouoy v. Hamby, 65 N. C.,  631, cited and approved. 

Action to recover possession of certain tracts of land descri- 
bed in the pleadings, tried before Clarke, Judge, a t  Jones Su- 
perior Court, Fall Term 1571, upon the following case argreed : 

At August Term 1561, of Wayne County Court, Aycock to 
the use of Isler recovered t x o  judgments against F. B. Harri- 
son and defendant, Cox, a~rlonnting to about $7,400, and costs. 
Exeontions mere issued regularly from Term to Term, to the 
county of Jones. until the 4th day of March, 1864, when an 
alias issued to Wake county, returnable to Novenlber Term 
1864. From November Term 1861, to Sovember Term 1865, 
a execution issued to the county of Jones, which was followed 
by other esecutioris to Jones county until the 13th day of 
April, 1866,   hen an dius issued from Novernbbr Term 1865, 
to May Term 1866, of Wayne County Court, which execution 
mas levied upon the lands of F. B. 1Tarrison. An alias ven. 
eJ. with$ fa clanse issued from N-[a3 Term to August Term of 
Wayne County Court. Returned "No sale on account of Stay 
Law." 

A t  August Terrn of Wayne C0unt.y Court plaintifi made a 
motion for an alias sen. ex., whicll was refused. Plaintiff ay- 
pealed to the Superior Court and thence to the Supreme 
Court. Supreme Court decided, at January Term 1869, that 
plaintiff %as entitled to his motion. 

The jndgment, the record of the various executions and wen. 
ex's, the levy, &c., were regularly docketed i n  Jones county, 
30th day of Kovember 1868. 

An alias wen, ez. with$ fa clause issned, but no sale of the 
land in suit took place. 

Subsequently, from Spring Terrn of Jones Superior Court, 
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A. D., 1869, an alias uen. e r .  wit!i,fi'fi& ciati-c i3allecl. retnrn:~ 
ble to Fall Term 1869. 

On the 6th day of September, 18G9, the land in snit wab 
sold as the property ot defendant Cos, by the sheriff, after t11e 
tract of land of the defendant, Harrison, mas sold, but ad- 
mitted to be the sameland. The plaintiff became purchaser :ind 
took the sheriff's deed on the 6th day of September, 1869. 

Defendants claimed under a deed rnadr by W m .  A. Cox, 
Peb. 25th 1867, to Tsasc Brown, one made Dr.  Wright, TFT. S. 
0. to Brown. 

His  Honor being of opinion wit11 the defendant rcndrred 
judgment accordingly and the plnintifi appealed. 

~ D ~ A N ,  J. Section 403 of C. C. P. says that existing 
judgments not dormant may be entored on the eu~cntiorl 
dockets of the  Superior Courts, and that tlie snbsequent pro- 
ceedings shall be as prescribed, for actions hereafter colninenced 
as far as compatible v i th  the previous proceedings, "and no 
lein acquired before the ratification atoresaid (of'C. C .  E'. A U ~ . .  

1868) shall be lost by any change of' process o ~ ~ : ~ ~ i o n e ( l  by tlli? 
ikct." 

So that if the creditor under whose execution the p la in t8  
l,urchased, h&d a lien when he docketed his judgment in Jones 
county, which was in November 1868, that lien was preserved. 

i t  is needless to inquire whether the creditor acquired a 
lien prior to 1864, and whether that lien waq lost by his 
or~~isssiori to issue his esecrtion to Jones county from Spring 
Term, 1864, or not ; for executions were regularly issued to 
that county from November Term, 1864, and from each sub- 
eequent term down to August Term, 1866, when the creditor 
moved the County Court of Wayne for an alias esecution, 
which tbc Court refused. fIe then applied to the Superior 
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Court for a procedendo, which was refused by the Judge, 
and he then appealed to this Court. 63 N. C. 145. 

This Court said he was entitled to his execution from the 
County Conrt of Wayne, and to his writ of jrrocedendo from 
the Superior Court, but as both those Coorts had in the 
meanwhile been abolished, i t  wa3 impossible for us to give 
that remedy then. 

It admits of no dispute, that if the creditor had kept up 
an an uninterrupted chain of executions down to the sale, 
they would have related back at least to November, 1864, and 
the purchaser would have the title which Cox had at  that 
time, and would thus defeat the deed made to Brown in Feb- 
ruary, 1867. 

The question then is, did the interruption in the chain oi  es- 
ecutions, caused by the wrongful act of tho Couuty Court 01' 
Wayne, hare the effect of destroying the creditor's lien. We 
think i t  did not on the maxim, actus legis nema'lzi f a d  in,jzwi- 
a ?n 

The act of the law means of conrse the act ot a Court. The 
ca8e of Pdte?aey Y. Warrela, 6 Vesey 73, Is a ~ t r o n g  a~it l~ori t j ,  
The plaintiff had brought ejectment against Dr. Warren, and 
his action was delayed for several years, first by an order of the 
Court of King's Bench, and then by an injunction, which was 
finally dissolved, and the phintiff obtained judgment in  his eject- 
ment. A few da;ys afterwards Dr. Warren died, whereby on 
the ground that a personal action dies with the person, tile 
plaptiff was supposed unable to revover rnesne profits. The 
bill was brought against the executor of Dr. Warren to recoy- 
er these meme profits. Lord Eldon said, "I: agree, i t  is irnpos- 
aible to coneider the mere circumstance of his (Dr.  warren'^) 
death, as that species ot accident against which this Court 
would relieve. I t  is admitted this case is new in its kind. I t  
ie contended however that this demand on the general princi- 
ple can be supported by analogy to other cases. 

I feel very strongly that this claim is founded on naturaland 
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STEPHEN W. ISLE~ v. Isaac BBCWN. 

moral justice, and if i t  could be sustained iiom the general 
principle, the Cow: would bc very htr~mgly inelincd to sup- 
port it; but if it is to be dctcrmined on t h u  general principle it 
must be decisively put u p > ! )  t l l l ~ t  gi'o:l!ld and not  upon an an- 
alogy that will not hold." 

H e  then considers the various analogie; which had been sug- 
gested, and concludes that norie of thein ho!d, and puts the de- 
cision on the general principle which he thus states, "The case 
was also put of n creditor prevented f'rom obtaining judrnent 
by the act of this Court, and the question whether he ought 
to be considered a judgu~ent creditor. 1 will not say what 
the answer might be to a case pnt so generally. A Court of 
lam always taks care that a creditor so prevented shall be put 
in the sanie sitnation as if he haJ his jo , lp \ent ,  2nd DO snch 
application had been made," &c., imJ. continneb, '&the eqnity as 
to all of them (Dr. Warren and the othc:. tenants) arises from 
their joint act, operating to preverlt the plaintifl froin having 
that redress at law, which i : ~  ail prcsbsbility Iie would have 
had, if this Court not interle~ed, and wllich it1 all mor:al jus- 
tice he ought to have had, " and ha decreed a3 account of the 
mesne .profits. 

I t  is on the same principle that Courts oi' E(1uity allow an 
obligee to reewer interest beyond the penalty of the bond, 
when the obligor by protracted litigation INS ~ m d e  the penal- 
ty insufficient. (2 S'tory, Eq. Jur. 8 1316), and give a creditor 
relief; notwithstanding the statute of lirnitations is a bar at law, 
when a suit at lam has been delayed by the litigation of the 
debtor. Id. S. 1521, and when a party dies after verdict and 
before judgment, and the judgment has been delayed by the 
inaction of the Court, the Court will give judgment szuncpro 
tune. F+ee)izan v. Franch, 12 C. B., (74 23: C. C.. A?. 409.) 
Lea v. Gause, 4 Ire., 9. 

But  i t  may be said that however conclusively this case e 5  
tablishes the plaintiff's equity against Cox, who was the defen- 
dant in the execution, i t  does not extend a similar equity 
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against Brown, who was an innocent piirchaser and had no 
j ~ a r t  i n  producing the interrnption which was injurione to the 
plaintiff. I n  the first place, i t  will be remarked that there 
was no need to set 1111 this eqiiity against Cox, as the glaintifl 
had a ful l  legal right  g gain st h i m  by virtue of' 11Es p m h a s e  at  
execution sale. Btlt t h a t  legal right, heing of tlie r~atiire of a 
pereonal estoppel, woi~ld not bind Brown, d,sZc/> T-. J ~ R J  and 
fzarrison, at this term. As a foi;ndation for a:] equity itgainat 
Brown, i t  was necessary to simv an equity against Uox, and it  
remains to be seen whether there is any princil~le i n  the law 
by which this equity can be extended so as to inclizde Erown. 

W e  think that the doctrine t h b  a p n 1 h 8  is construe- 
t i w  notice, has this effect, (h'tory, 1 &{. Jw. (>: 4135\, thns ex- 
presses the doctrine. "It is upon t?iunilar pw:lnds that every 
anan is presumed to be attentive to what pasees in the Courts 
of jnstice of the  State or sovereignty where he resides. And 
therefore a purchase made of propert! actnally i n  litigation, 
pendente lite, for a salu,zble consideration, and witho~xt any 
express or implied notice in  point of fact, affects the purchaser 
in the same innnner as if he had such notice, a n d  he ~v i l l  be 
accordingly bound by the judgment or decree in  the buit." 

Bu t  i t  is said by the learned counsel for the defendznt, that 
there was no lis yendens abol:t the poper ty  i n  dispute i n  the 
present acfion, and he ~et'ers Us to the case of 1Fi1rdct~ I-. xapJ, 
of ,Sxuboro, 3 Ac2. 392, vhtcre the C11,zneellor s:tys, .'if money 
be secnred upon an estate and there is n question depending 
iu this Court upon the right of or about that woney, but no 
question relating to the estate npon which i t  is secured, but  is 
wholly collateral inatter, a purchaser of the estate pending 
that suit, would not be affected with ~ o t i c e  by auch in1plica- 
tion as the law creates by the pending of a suit." The law is 
undisputed ; its application to tliia case however is not admit- 
ted ; certainly the  land now in  snit \Tits not in litigation in the 
case concerning the refusal of execution. The right to have 
execution against the defendants t n  that actioai, (of whom the 

36 



preberrt defen&rtt Cox was ~lit.,) xio the lnoyw-t~. in litigittior~ 
there ; and c l t l~ough i n  some scr,w uf the word, a riglit to havc 
execution, may uot be property, get :IS nsccl by Judge Story in 
the passage quoted, 5uch a riglit is property. I t  comes withi71 
the reason of the rule. 

I n  the present ease if tlie exwutiolf creditor !lad not a caul 

plete lien upon tbe estate of the debtor, he had at least an in- 
choate lien witl, a right to go  on avd perfect it 1)- re-issuing 
execution, wllii.11 the county cu1:rt refmi cl l o  :t!lo~~ li;io tt) do. 
m d  frotn n Iricll refr:ead he apyexlec!. 

i t  is too we!I bettled to Ike w a,~ie-tion, t ! ~ ~ t  i1.77 ./" i, :L I:e:! 
upui i  the lalid ui' the (3ehtt)r i l l  the co i~ i l t ,~  to i , ? i iv i r  i t  iz-nea. 

. . 
Iioiir its t cs t~ ,  zlud this lien wi!l lye cor i t i t~~ie~l  1,y th:~ ~ r ~ u l ~ ~ :  ctr 
sxr aPitrc3, audpl?vicv,  cY;c.,, so tlmt tliey :\ iil 1 , i i j ~ l  t i l e  iand 1 1 j  
rclaticrn to tile origin91 feste, ns agaimet any sale nindc by tlrc 
debtor. Lb~l~o~ciu~t'~ v. i ' t c~ te  Bank,  2 Dcv. 23. 

Rut for the rcfusal of tl,e county court i t  11lnst be premtni 11 

ahat tlic execution creditor ~ ~ o u l d  have duly continued to Issue 
his e~ecutio11 (a ven. ex. with acfi f a  ciause) until he could pro- 
a,we r?atii.factioi~, or was stopped by a return of nulls bona, 
Therein the refusal of the county court was injurious ; i t  pre- 
xentcd him f10111 Beeping np his lien. I lad his executions con- 
tinned to issue duly all persons dealing with the debtor for his 
land would have been held to have notice of them, and would 
lirave ltonglit subject to them. Therefore i t  is, that to prevent 
injury to the plaintiff in the execution fromi the act of the 
eourt, and to put him in exactly the condition he would have 
beerr in but for that act, the courts are obliged to hold that all 
persons had notice of the I& 2 estdms respecting his right to 
.$%ave execution, and that ti,ey dealt with the debtor for hie  
land, under exactly th: same cond:tions, and subject to the 
asme liens. that tlic y would have done if the Court had not 
refi~fied execution, and the same had regularly issued. The 
party delayed by the act of tbe Court must be put in st& 
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quo. Whoever bought the defendant$ land daring that liti- 
gation, bought with notice of it? and snbject to its result. 

I t  has been said by several writer.;, that  this rule mill somc- 
times work a hardship; and it has been nrged that in this 
ease it will do so. The rnle liowe\-el-, I.; fuun~led on the maxim. 
Pendente Zite ~zihiZ inuovetm," and i, sustained by considcrn- 
tions of public polic~?. "Ptv'vatrli~/ i , ~ ~ l i / ~ , i i c o , l t ~ t i  pu6Zico 60110 

p?2sCltw.'- 
LTuder a system by which law and equity wcle :~duiinistered 

by different courts, the rsenled~ of' tile p i ; ~ i ~ ~ t i f f  in this case 
& o d d  probably have been by a bill to  I:&l the defendant 
Ero'rm 11 trustee for the plnin~ifT', :r !ltl t.) requim a convejanw 
from him. As the courts of tiiia S t : ~ t e  i lvw i~dulinister Loth ja- 
risdictious without any distinction of form, the plaintiff w o d d  
have been entitled to that judgment if he iiad asked tor it. 
Calloway v. IfarnZy, 6 5  N. C 631. As he asks for nothing bnt 
the  possession, be can have judgment for that only. 

There is error in the judgment below, which is reversed, 
and there will be a venire de wvo.  

PER CURIAX. Judgment reversed. 
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IT. 8. M a s o s  v. ALFRED WJLLIAX~. 
- 

1. One who has, and knows  he  has, t i t le t o  property, who i s  present st a s d e  
of it as t h e  property of another,  a c d  who, when i l  i; pnblicly unnonnced be- 
tore t h e  bidding coumel,ces, t ha t  all persons claimiuq tho same are requested 
to  make known their claims, remaius silent,  is estopped afterwards from set- 
ting u p  his t i t le against a purchaser f o r ~ a l u c  at said s>!e. 

2 ,  Oue who accepts a deed f c r  property, ~ u i r  eluinis n!?d :lets uader  it. kiiows 
all t he  lacts constituting ti t le,  and intends to bold nudcr i t  if h c  can, has such 
knowledge as  t h e  lam intends by tha t  term,  and evcrg reasoti applies why it 
s t o u l d  be  disclosed which irpplies in the  very rare cn?e of absolute knomledee 
t h a t  the  tiHe is good. 

:;. There is a qualiiicaiion 01 t h e  rule  t o  t!~:: extent  that  the  t r ce  owner mutt 
mean fur tbe  purchaser t o  act  npon h i s  seprcsent~t ions ,  but orie eotncs within 
this qualification even, who, by his conduct,  wilether it be  traudu:ent and mule 
oni~no or  simply ncgligeut and omissire,  gives t o  others reasonable ground t o  
believe that  he  has uo  claim (for in this c o u u ~  ctiou ti t le and claim are  synouy- 
~ O U S )  to the propertx, and such others  d o  60 believe and a c t  011 such beliet. 

5. Not only tlie 1~3ewi,i~c~jWes b u t  that  zimple bw'il. $&a: which the  law erficts 
froin every man, reqilired the  t rue  owner to made kriomc his chin1 at said sale 
or ue re r ;  he  should h s r e  giveu a;! bidders t he  a d n u t a g e s  h e  possessed from 
his esclus i re  linowledgc : bib? oinission to  do  so  a l i l o u ~ t e d  to  a negligence 
which imperilled the  interests of others,  aud gave him an  unfair adruntage 
over them,  enabling him, it he  could, t o  buy low, and t!ierecy secure a n  indis- 
putable title, or ,  if another  outbid him, t o  fail back O U  ?:is reserved claim. 

5. The r e g i s t ~ y  of the plaiutifi's t i t le  did not ,  p c f  .*e. u p x t e  as  cot ice  to il!e 
pwchaser.  

P E A R S ~ X ,  C. J., and  DICK, J . ,  dissaltiug 

The cases of i 7 j t ~ ~ ~ a  V. FTXEiamsS Jones, 4iS, xaitkv. i . b r d e ,  4 Jones  Eq., 8, and 
,%mderso?~r. Bdlance, 2 Jones Eq., 332, cited nud approved. 

This mas an action of trover under the old systenl, tried 
before His Honor Judge Barnes, December Term (Special) of 
T?ake Superior Court, 1867. 
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1. I t  is objected by plaintiff, that there can be no estoppel, 
as Pescud sold only Ids interest. P i c k a d  v. Seam, A n t z  v. 
Chambers, and Sanderson v. Ballance (& .rupu) are to the 
con trar,y. 

2. I t  is said that the Court below erred in not calling the at- 
tention of the jury to the intention, of the plaintiff. The re- 
ply is: 

(u.) The Court was not asked to do sf.. Tolwncc v. Gr&m,  
1 D. &. E., 2%. 

(6.j Idention i s  oonclnsively presumed faroo acts. Bo.se, 
S h ,  20, 505, State v. Jesse, 3 44. C% B., at p. 108. 

(c.) No denial that plsintiff infendt,dPesctcd to sell. There- 
tore he intended somebody to i;tty. That "somebody" turned 
ont to be the defendant. 

(d.) Esto~yel  does not require Intention upon part of party 
estopped, but only an exercisc of w'l; Chat his m i d  is on what 
he says ; ccdvertence ; Fmer/l il o 5.. Coo&, and Cbrnish v. A?,- 
Ynyton, a?~ove. 

3. As to plaintifl"~ Ib~wu,.ledfi of the st:r,te of his title: 
(a.) I l e  aiilni ts that he was wncidcrinv, iueiqhing, doubfi~~g.  

about his own title, during the time that he was suggesting the 
:;do by Pescud, and saying nothing abont his own claims. 

(6.) ~ y ~ ~ o r u n c e  n o  eacnse vhel-e the party took an act& 
part, as here.in bringing about the sale Smith Cham. Eq., 60, 
Xorey Rq. J w . ,  5387, S~nc'l'h'.~ 1. P., 2,  753 and 769, Stows v, 
B?arl;cr, G +John Clz. y. 160. 

4. The record shows thnt ti)[: defendant was not interested 
<A :ill under Jon?,' t r ~ t ~ t ;  and cnly qrmti:tlly under Pescnd's, 
axnd therefore that he 11m lo-,t 4be qreste*. ;tart of vha t  he paid 
i f  p!aintif3 be not estopped. 

ZODXAN, J. This case wax before this Court t ~ t  June Term 
1862, on 8 case agreed, w!~ich will be found printed in full i~ 



8 Ehmes., 4S$, su that it is tltorlgl!t unuecessary to cop? i t  here. 
Battle, .%, &livering the opinion of the Court undertakes tcr  

Iny down \ ~ I i a t  the Court then considered the true principle 
appiieablr to snch ;a ease in the following words : "Whcre a 
person pcrcimes 3 cc!xittc.l ri.orn anot,her, not the owner, and 
it is admitted 1-1 the p r t i e s  or lbuxd by the jnry as a, fact, that 
the p rchaser  was induced ti) make the purchase by the declar- 
ations or acts of tile t,rnc owuer, the latter will be estol~ped frorr! 
impeaching the transaction." He proceeds: "If t l m ,  i n  the 
present case, it had been stntcd 8s a n  ngreed,,foct t l ~ t  the dc- 
fendant purcltased t h  sten~a enyino in cluestior~ from I'cseud, 
in coneequenee of mhnt tile pEainti3 told I'esciiti, o~ in c o n w  
qnence nC the con;duct t : i ' t l i c .  piafiitiif at the time of the sale, wi? 
shorlld ja- :!i:~..t 1-I$;. I:i,t::.;. ; p : ~ v i : ~ c j t  ;.;:c-over. That. fzct: I~owerer, 
c,:*npc!t 1):: i T j j - i ~ y : . c , j  1;; +I !<!  {',>::::ty :'yq:il 2ir1Jthiq;~ gta,tei! i n  tbc? 

. ,  
c.;.:.~ :L!:~c:.~!. L- :11:2: it  i i i ! t . i ;  i ' ~ '  ;eft .ii, :L i~?!estio~l f ~ r s  the j u r ~  uporr 
w1latnco:r- .*c~~r:;~,i.t(;i?,t a r ~ d  r.@levnr:i tc;iii~lo~l!: the partiel: may 
i ~ c  able :., ~ ~ r o d u c e  nn tile triit.1 " 

ITpori tlie new t r i d  tlie 2wts st;.ktc.d i n  the mae i:greed were 
anbstantlaii- giver: in the  e:ridci~i:r: and the parties themwlves 
were examined on oiatl:. Their evidence supplied n f e ~ v  addi- 
tional details. And i t  ma? bo aid1 to note here, that the de- 
iendant said. tl1a.t lie did not recollect that Pescud had ever 
told Ililin t h a t  tine plnictili L:atX  id 11e made no claim to t11e 
prope:.t),. Ko 'r>lkj.encc, ei!wrefcrc, call be drawn f rcm : ~ l y  
snppo::c.,i ~ro~irrr~riuicatE(~~-l i t , f  t l ~ i f i  sg:rt, from Pcscnd to the di:- 
fenda.!.~. l h  TJunnr, Earnc+ J., irlstrncted thejury "tlmt if the 
ovidenec ,::iti~frecl ti:ew t h a t  tI:c dai'endaa~t was induced to rnakc 
the pwdrtise by tllc declaratioiis or acts of the plaintiff, the 
latter was efitoyped from i~iljieaching the trilnsaction." The 
jury fo;,:intl for. &e defend:~nt. The fact, therefore, which the 
Conrt ktsd said was the only t i h g  wanting to entitle the  de- 
fcndnnt to a judgment was thus established. 

The case was e x t r e r d y  well argued before us on both eides, 
and we are indebted to  the Jeauned collnsel for their assistance 
.is eotninii. to 01ur c~)ncIusior:. 
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The  counsel for the plaintiff ~ o n t e ~ ~ d ~  now that the rule an- 
counced by the Collrt in 1562, and consequently, the instruc- 
tions of Judge Rarneq, which followcd it, were erroneous, 
inmnuch  as i t  failed to includc a t  least two c,f the ingredients 
raecessarj to raise an estoppel the case bu;~posecl, and that ads 
these t ~ o i n g r e d i e n t s  have neither been admitted nor found by 
a jury, the defendant i? not entitled to a jndgment. 

The two flacte whicli the plaintiff insists to  be necessary to  
the completeness of the defe~isq and to bc wanting, are : 

Fimt, That  plaintifl 'sh~uld have Lad knowlcclge of' his ow r l  

title ; and, 
iSeco?d. Thtzt he shonld l:.ile ir!c?ant ro  iuduce the i'lefendant 

to  believe that he (the plaintiff) hat2 no title ; and. 
Th'd, TIe contmds thnt if the defendant- had equal know1 

edge of tlie plairttifk';. titlt. svitk: I)ir,~self, he could not  be de- 
ceived or injured. 

To all these ~:roposit;o::a :lie Jet'ead:irit answels, that i t  does 
not appear that the points were made upon the trial, or h i ;  
the Judge  was requested to  instruct the jury upon them, :lpon 
the doctrine that i t  is not error for a judge to omit to charge 
npon a point without being lecjcected. It might ho that the 
rnle n;ould not apply i n  a edae like thi3  ~ h e r e  i t  is contended 
t E ~ t  the charge laid clown a n:le ~skic l?  \;.as erroneons by rea- 
sera of its ornittiiq the necesmr-. qualifications. So rather 
than rest our decikion on ti rrierc p i n t  of practice like that, we 
prefer to p u t  i t  on the merits cf the question. \Vc concede 
the proposition6 of Il;e plaintiit, prclvicled they arc proper1~7 
understood, and we propose to  state 111 what sense we think 
they are true. I n  their proper sense and meaning n.c think the 
existence of both facts must: be inferrrerl as matters ot'law from 
the facts stated i n  the case agreed. 

I. BL?nov~lt.clge 6 y the pkaint(fogl his ow ?a tit2e. 
In  this case the title of the plaintiff existed by virtue of a 

deed of conveyance of the propert;y to him, which he had per- 
sonally ficcepted and under whjc~b be bad acted. It is true 
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&hat the legal efeot of that deed had not then been adjudicated 
by a mnrt  of final resort as was afterwards done, (T%e Band 
v. F o u ~ ,  4 Jones? Eq. 8,) and its effoot was a. matter of con- 
troversy. Hat to give to the principle the interpretation that 
7tlo one cnn be said to have a I;nowIedge of his title until it 
has stood tile f;c:.t of j ud i c id  enquiry, monld be pushing it to 
an absurd extreme. :.;hicii iiricis no  support in any authority. 
Here the plaintiff knew cvery tact constituting ?lis title that 
F;o has kt~owleclgc of to-day. X e  cldmed ulider that title 
whether it. sI:~illl~l tum out  good o r  bad i n  law, ::nd intended 
to hold ri:1.lei. i:: it' lie conld. Re kl;t.w of I l ia  c h i ~ i i ,  and in 
(+- i ~ s _ c  ease of s.uul; I.rnow!edgc e.;e:.j reason applies why it  shouid 

bc (1isc;o:-ei? i ~ l l i i ~ i .  eire!ixst.+::ce r.eii niring its dit;ciosiirc? wliich 
~ , p p l i ~ s  i ! ~  :hi: V G I T  ]*:;re 2 ~ ~ 2  of 2.1 n1mlrite I;l~o:v!edpe that  the 
title E F  p i d .  

2,  2&;$ j ) ~ , & p F  3.< 31&j LdLt L+c d;bL&,b$ f(,* i,bd,L5e ti'3 < / < f : ! j L .  
,a/ 

- 7  - , a ,"5 .ilanz (>c:;e.vc ihaf (t.Qe$;n.,??,i;,Fi-) i~iltl izo id2c.. . . 
\7Vc ti~injc tl:e ::rue r:~;e i a p : )  tilis s:;b~ei:~ 15 i n  j;/..,s- 

" 7 ,  . . I , ,  2 2 .  L ~ S  1 r I ( 2  1:.  . L 9 i c  

'.as bci.n refc.yi.e;?. xi., i:; se;e:.ci] s~, i lp ,eq: l~:~~ c;ise:. ~ o ~ c f , b p ~ J  -,-. 
,;l. 2 i.i 7 all;; - 72- - -  .- 

t t {  .? . , rG,  k a . d k L . , .  8.2: .O!~XX> 1 ( 9  3%. (C. L. R a \ :  ;i!ld 2 , I i ~ a ~ s  su f a ~  
. . 

: I T  i I -  1 v : .  We snp lmc that  cast t o  trdntai:: 
?!lc: sa:tled e k : ~ i ~ ; ~ , 5 i u r j  l<l:giish lair,  111 til:it- cass_c P:l&c 

1' ' 

7 c r ,,, c ; ~ ~ ~ ~ : : l  c?p,: i p : ~  (y! tj , t 2  <*+:p ,)< p { c ~ j c l , y ~  \:. ,++c,*& .,f-l;p,re ~c~;ca 
c" 

) a l l m i l ~ l < > y  tll(: (:(>:I:?, :I>*] :ie: 1) : -6!yjleye !!Lk<> 1.);; :1i3 \v!3r[ls 8 <? 
1 - .  :o;idnct l i ; i ! f~L( / '~:  c.;ti;stb- ::.c;"!;\!~~ 1JCii~:t.e i i i  til{: 

x i  . . , .. 
4 Ci':'t&ii! iii:['m.< ..--. < <  c., ~? \ ;~ ' j~ i : ] . ;  t h e  lr\ca!liiic (it' the 

.. . . ti , 
; 1 . 1  1:: t:!nT i: ::eL:tir,r~ as f ~ l i o i i - ~  : .'I!\- tile \voyc] 

1. ,' , . 
>gt{fttL$>!'' ~ ~ : ~ ~ v ~ y e ~  ::: ,:i>2r, ) re  111ust t i r ~ d e ~ ~ t a : ~ c l ,  if, na t  

- ,  4 : ~ a i  :?-,c t;:il'ty rt:;!r~?s<:i?t~ :,%? :[J kt2 trii!?+ xLt~i~c!l lie kilo\vs t ~ >  
> ~ j\c 1ij>ir;;c. :it ; , ; \kc;  Y ? < , S J , I ~ S  I L L S  ~ ~ ~ ; ~ ~ , ' ~ ~ y e : / i ~ ~ f i o i ~  f~ ci<:t<(j 

,-;, :t:!tj t ! ) ~ ; ;  i:.in :ii.ted np,,i; a,t:cr:rdingly : i i ~ i i i  i f  whteve:. a 
;nail'? ~ ' e d  i:lii(:nti:i;j ~ : S V  be, i;c s:? coni?;?cts I l i t t~sdi '  that  a 
yeason:tiiir: inail v;o~.~lJ taka the represcntaril)il to be ti'iie? 2 n d  

7 - 'wlie\.a t l j a f  it  'i:7gs ri!:x*:t t ! ~ i ~ t  ctioxiiE t1i.r u p o n  it? and did 
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act upon i t  ae true, the party making the representation would 
be equally precluded from contesting its trnth ; and oondnct 
by negligence or omission where there is n duty cast upon a 
person, by usage of trade or otherwise to disclose the truth, 
m y  often have the same effect." 

I n  I I o ~ o u r d  V. I I u d ~ o n  u6i . ( L L ~ ? Y L ,  Crolnpton J . says : " 1 
thin11 in every case in which we are to act u p o ~ ~ ,  i t  Innst be 
brought within the principles so accurately lald dowu in the 
elaborate judgment in B e e n z n , ~  v. Cool&, &c." ".As the rule 
is there explained, it takes in 411 the important cumiilercial ca- 
ses in which a representation is made, riot wilfully in any bad 
sense of the word, riot 71ztcZo an,iwo, or ~ ~ i t h  the illtent to de- 
fraud or d e e e i ~  c, b u t  so far \rilfnily, that the party ni&ing the 
reprefentation ~nenns it to be ~r . t ed  on in that lvny. That j t  

the true criterion. 
Iu Cornish r- A l b b i n g d o ~ i ,  4 I Inr l  cL. XOP. 349, (E~oll. It.) 

one Gover who was ill the ernp!opment of the de tbnch t .  bnt 
without aiith~~rit,v to cmtract for him, d i J  ~~t.vertheicas c o ~ -  
t r w t  wit11 p1:liqtiE for cci taiu \v3rIL and n~ntwials,  and thc 
plaintiff bc!it.vi:~g tt!:x~ lie \r::s dealing nit11 defend:lnt, made 
out  i~ivoices for h im,  u-ilicll he . o ~ e r d  tiuiet paid. Tlle one oil 
which tile ~ ic t iu :~  w a ~ .  b ~ o n ~ l l t  1:c re f~~sed  to i'oliock C. 
3. says : '*T!ie jury ;laving fomd bhnt thc defmdnnt, whethe: 
intcntion:l!) or iiut. led the plaintiff to f k r ;  a)! ol~inion that 
h s  was dealing with the defendant, 2nd indnced him t u  furnish 
goods to the defenclant, the clefendant  nus st 1 x 1 ~  hirii for 
them." '.Tf a 1)arttp. uses language, (or we add doe;: acts) whicl 
in the ordinary course of bnsiness and the ;e:~cr%! w i s e  ii) 
which words are understood (or we add, acts arc i:lterpreted) 
 convey^ u certain meaning, he cannot alter~varcls say he is not 
bound, if another so understanding, has acted upon it." And 
Barnwell 13. says, "the rule is that if a mari 60 condncth him- 
self, whether intetitiorially or not, that re:tzon:~ble person 
would infer that a certain state of things exists, and acts on 
that inference, I:e shall be afterwards estopped from deqying 
it.'" 
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These cases we think clearly slio~i- ~ 1 1 a t  is the ~ncxning 0';' 

t he  rule, that the true owner must mean for the pnrcllaeer t u  
act upon his represcntationa. It is only, that if by his cora- 
duct, whether t h a t  condnct be i'rauciulcn': and  ? i ? d o  nnimo or. 
s i m p l ~  negligent or omissire, lie gives to othci's ~~casonctl)!~ 
ground to believe that he 11x9 no claim, ( f o ~  i n  illis wnnectior: 
title and c!:~im arc, synonyt:ioi!s'i to  the  pr:qwi.t;, ~ u i i  sncll 0th- 
ers do so believe, and act on s c a ! ~  beiiei; !!t. is i~~to;yxxd ~ f t w -  
wards to assert s ~ i c h  title or t . i : i i r i ; .  Ir!(.!eed tile !,i;lc is genernl  
and of f'xrriillior :l.p;)iic~tion l i l  j.cltiticm t o  ~ . i + ; t : ; ~ i ~ i l , i l i t  ;enen,- 
ally, ns wcll as civily. h r  :Ii$ cv:!wlnen::e3 of out:':: w:!s, Eq:- 
erp re:~sonaljle bei;~g is yren:it!ieti : l c , j ! ! ~ e  t:) liitc:l:(? ti;:' ~i:it:ir:i' 

and ~.easonable conseqnenecs sf  'iii;: CGI :C~~CC.  

Kow liow does this rule apply to 11:e f~ct : :  rr1iic.h r c  iiiusr 

?uppose to have been ibtlrid I;?- t ho  j l i l ' ~  i i :  t!iis iY:iS: ! 

It js conceded th:tt thc pf:tintif h ~ d  Ili) i ' ~ i<:~: ! : i I i : l t i  i:;teljr, 
except that mere technical i rnut l  :,.i.!~i::ii !I:ny !,:I i ~ , i ; ~ i i c d  f i o ! ; 2  
his conduct. 

I put out of view a n j  inferences ~ h i c h  illAy i i ; i \ . i :  i)t:eii at-  
tempted to be drs-wrl fi-orn hi;  icbl'i~~c Femlcl t l i n i  !:e had  nci 
claim : bec.nusc? the dek'endni!t $irc::rs ~ l i > i ? ;  :UP!I ~ O ; l \ . t : 1 ' ~ 5 ~ : i i ? ? i  

w m  nerer comnnnic8tecl +o h i m .  
1 Rssullie for the ~)reeent  that : i i e  d e i k n c l a ~ ~ t  :!:!(.I I I O  ilotict. 

that the p1aintiff I x ~ l  any clairi~ ti.) the  ~ : ~ i ~ p c i ~ . t ~ . ,  i beca i i~c  hi. 
swears he h ~ l  not, and t1iel.o i:: I:U eridcnce t1:::t ? I C  liilil. 

The legal inference as to the ~ t l c ~ n i u g  of l,hc plaintiff 112115t- 

be mado out entirely frorn his co:idn::t at tile sale. It :ra3 ccjii- 
tended Eiy his counsel, that inasmnc?l :t3 t l ~ c  phi;iti!T bid for 
the propert,g, he  conid not have intended to induce the defea- 
dant  to bid over h in t ,  and consecluently t h e x  can br a o  infer- 
ence that he meant to injure the piaint,ifl'. That  is a miscon- 
ception of the question, and  of the deibndaut's intention. 
The  defendant does not allege that the really intended 
toinduce him to bid, but that t!le reasonable effect of the plain- 
tiff's condnct was to induce hiw ts believe that the plaintifi 
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bad no claim to the property, and thereby to induce him to 
bid. 

Having cleared the question of these irreicv:,nt matters, I 
return to consider the plaintifi'~ conduct at the sale, and how 
far it falls within the rule of law hcforestated. Pescud offered 
Iris own riqlit and that of Joncr ill the property, foi. d e ,  and 
called on :31i persons wlro hat3 :Inp ariy advcrac claim to make 
i t  knowit. The plairltifl'mas i n  heariiy and mas silent, and 
afterwards bid for the property mit l~oi~t  rr~aliing know11 his 
claim. 

I t  seems to me that not only the U ~ C Y I ' L I M Z  $CILY, which his 
counsel dairned for him, but that simple born $des wliich the 
law exacts fkom every man, rerpired him to make Itnown his 
claini then or never. The hc ts  in this case are much stronger 
than in iSnncZmsl;n, v. Ballancc, 3 Jones, Eq , 321, i n  which 
the Court held the dcfendant estopped to :isscit his title to 
land. 'l'hcre Tbo:uas I3allance lied conveyed by clccd profess- 
ix~g to c.o~:vc.r ill,,fee ~ i ~ i p l e  caertain land to Carter Eil trust to 
eel1 to pa)- debts. Carter ofcred for sale the estate of Thornas 
Ballance. but said the title was good in fee. Thomas Ballance 
ill fact owned but a fcc in half the land and alife e s t ~ ~ t c  i n  the 
other half, ill which the defendant owned the reversion. Tlic 
defentlant waL> present at tlre sale ; he was not b~~in~noned to 
rnalx his ('1,iitl) ; he did r l n t  hid ; he was only kilcnt ; and the 
Court 11e!tf i t  a fra1:d by \%!rich he forfeited his estate. I t  is 
not necessary in thib C ~ F C  to go to the estcnt to which the 
opinion of the Court v e n t  i n  tliat: and possibly it went too 
fir.  I t  is i'cnnd as a fact here, that the defendant was induced 
to buy by tbe conduct of the plaintiff; the cluestion is whether 
that conduct was not such as would reason:~bly induce the be- 
lief that the plaintiff had no claim to the property ; or did the, 
defendant draw an unreasonable and improbnble inference 
Srom such conduct. I t  seems to me that when brought to this 
narrow point, the matter will not admit of discussion. 

Should not the plaintiff have made known his claims and 
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make no warranty ; so the grouad that the title of Mason 
passed, by reason of a personnl agency, on the pat8t of Pescrfid 
for Mason, is out of the case so far as that can be tli;icie the b l -  
sis of an equitable estoppel, according to the bearing of map! 
of the cases citcd, which are put upon the ide:~ :I jwrso~nl 
agency or assent. 

The second ground for the equitable estuppcl by wl i ic l~  N a -  
son is to  forfeit his title, is that of setual or constructive fraud. 
actnal fraud is no t  alleged. Wil l iam was indnred to Lid, bc- 
c.anse J&on hid, :rich i a  the finding of the jar?, to;. Williams 
had nvowetl hir pr1rI)ow not to Ict the prol)chrt,v go, 11U!e58 at 
R fait. l i ~ i c e  : i t )  otiier wordq, I l t r  fntended as a p n d y  i n f t i ' e ~ t d  
W ~ ~ P  T'C.SPU~~',Y tii7t. t , )  1)jd i t  i n ,  so i v b e ~ ~  ~ ~ Q O Y I  ? , i t 1  $260 
ViTilliams  as indwecl to bid $265. Cat this i:. L U L  tilt' good 
WnSe of the matter, and h ~ s e i n   maw^ has a right t n  c o m ~ d ~ i n  
tllat the case 113s not beell ] ju t  LI! un its merits. Si) tiit.1.a has 
heen a failnre of justice whidl entitles him to a L Y ) z ; ~ * ~ '  ( I o  1201+0. 

The qxestion slionld have been preseuted to the j n r v  i n  t h l ~  
point of view : was it  the intention uf  Nd..ori to I n d ~ ~ r e ?  ilri?- 
iinms to h id  ,fw- the property! JVws Williams tllcrebj rnisleil 
to his prejudice? so as to fix upon Mason a conrtruutivc fraud, 
by having intentionally or admittably, (as Xr.  Phillips cs- 
pressed it,) induced Williams to cln an act to his injury so a* 
to make i t  against  ons science for Nason after lle 1)ecatne cer- 
tified, that the title wasin him, to set up claim to the proper- 
ty 8 I, of course, put out of the case the narrow \ leu- that 
Williams was induced to bid, because he did not inteild to let 
Mason buy in Pescud's title, at what he considered an inadc- 
quate price. 

1. Was i t  the intention of Mason to indnee Williams to bid 
for the property? All of the evidence disproves this-inteu- 
tion, so far from that being the caae, it was Mason's purpo;e to 
buy in the title of Pescnd in order to I emove a cloud and quiet 
hie own title, €0, of coufie he did not wisli Williams or an,y 
one else to bid; and but for a high ten-e of honor and fail 
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dealitla, he wonld have attempted to prevent it, by answering 
that, "he also l~eld a deed of trust on the property, but would 
bid a sir~all sm: to get in  Pescud's supposed title, and whoever 
should bid against hiw must take the chances," instead of pus- 
ming this disingeneous i:c7rarEe to try and get Peseud's title a t  
an ander vaiuc, 110 bid, as tar 28 he  thought Pescud's title was 
viorth, and left the field open forWilliams and all others who 
might choose to bid. For this, Jlason is now charged with 
constructive frand. I win venture to say, there is not one man 
1-a ten, who would have acted as fiairly. Nine men ou t  of ten, 
would hare  talked about their dced, ciisc ?till pending in the 
Supreme Coult ,  willing to wake n bid to end the clisptite hy 
buying ill the outstanding title, k c .  

2.  7T'tr.s 717i7iiulns li~islccx' by what Xthakv!~ -aid w u c !  did, t s  
his prcjnciice! IIow was 1:e misled by Meaotl, did he  have any 
aornrnunieatiuti with Xast,la or confide in h i m  ! PLOW was Ilc 
r~lisletl by 31awu ! Peseiid ;lSttfr talking to ililasoll coilsulted 
with his ~.ounscl ant! coneluded to sell his title a t  auctim, and 
coolnlnnicatet! this fact ti., VTillinrns. Willian~s beirlg the yay- 

ty interested, determined to attend the sale :md make thi: prop- 
erty bring a f'sir price or- bid It in, thus far there id  nc, eenn- 
hlance of misL( @diny. Surelr, the fact t h ~ t  3iason bid tbr the 
property alter Pescud 1:a.C: B ~ I I O U T I C ~ ~  that he sold unly the ti- 
tle uader the trust to hlm and Jones, had no tendelley to n&- 
Pead Willianx. Wiliiauns has got what he hid for, to-wit : tllc 
title Peecnd and dose+-huw can he now claim, under tinat 
bid, to have become entitled also to tile title of idason : 

JUSTICE DICK ConeurF ia this opi~iio~l.  JCSTICE BOI WEN CUII- 

curs in the principles scr uiat, b ~ t  kcls  bound 11y tht: .\ e d i c t  of 
the jury. 

1 fe%l i t  to be a duty, to Sic this crpiuiou, i11 order to protest 
& p i n s t  a precedent, thaz no ma:? can bid a t  a public aact:lon 

the purpose to  ,j1aZct 11:s t't?e, without irrcurring n forfeit- 
a r e  of that title. 

Pm CCRIAM. Jadginent affirmed. 
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1 .  /, %ill ru Uladc En t t ~ r i  ur)rds, I dlrpct t h a t  nly riebf~; eou funeral experlbes 
be paid 1 will and beii 2e;ltll to  my son, Peter A. Burnmey, twenty-We hun- 
dred doi1.m. I! will aud bequeath to  my wife, Hurliet Caroline, my house and 
lot ~u Lincolnlon 111 which I now i ~ v c ,  my plantation aboiat one mile from 
Lincol~?ton, arid my household and kitchco turni twe,  for arid during her natu- 
ral life, and a buflicient quantity of property or  money for a yeax's support for 
herself and fk~ratily. l also wili absolutely to my wife Ilie following slaves, 
Sopbia, &e., also all the balance of my e.itate both real :ind personal, with the 
remninder aftcr my wife'a dcotlr, in  m y  h o m e  and lot, plantation and house- 
hold and l t i tc l~c~r furcitare, t o  be equally divided between m y  childreti George 
I.,. Bnmmep, Caroline Dubenberry, Barbara dlcrander  as~d Peter A. Snmruey, 
with the  undt'1.6tanilEritr, that t h ~  negroes I h a v e  alr"cady given to my SOIL 

(fcorge shall be taken into account in aaiddisbrlbution, -,. 'C " * -X " ". 
hald, that  the :cadin:: idea in the tcstator's r?:ind was Lo wr~nkc all of hi& chil- 
dren equal ~ l ? h  ar) advantage t') his \on, P r t ~  h. h;ll: i~r~ay, To tire ext,ent 01 
v?,ROO, 

2. Toe will  1mvii1.g Leer) ni;tdc in Yep lm~ocr ,  1'.6!l, wha:i Uouiederdte nioney had 
become so drprcciatcd as i ~ o t  !o ilctierve the mnbe o f  & war-rcucy : to  construe 
l b e  legacy to Peter as payable in O~uleders tc  currenl-y woiilid he to "mock," 
Ihe legatee, tbercfo~e, i i f l i l ,  t lmt Petef78 'ncgrcy m a + t  t i+. c . h ? i i : ~ i ~ : r ~ l  its nomi- 

:;." %I the otlier hand, the niaj.~s pare of the k s t t o r ' s  cstate Xtn,iing e o ~ ~ s i s t e d  
o f  blavcs which were lost by ernzneip3tion, it  wouid not carry o u t  thc  testit- 
t o r ' s  irltcntion to pay Peter's lcgaey in full, and leave n o t h i n ~  lo] the  other 
legatee,, tl~erefo:e idd ,  (hat Peter's isgacp must, abate proportionally. 

4. T h e  rule u! propmrlion i2 : To aseertbln ti:e value of the whole estate a t  
testator's death, and the ptoporliou tha t  Peter's legacy of $2,500 bore t o  that 
sum, i5 the ~lniport ion it beals rca tbe estate asreduecd. 

5. bAlter deddcling the s u m  due P ~ k r  on  his lezacy, a3 t hns  abated, the balance 
is t o  be divided into three parts, betaeen the daaghters m d  Peter, unless 
George shall elect t o  bring his advancements i n b  hotahpot In which case 
t h e  mmainder  inust bc dividedinto four narte. 
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This was a civil action brought to  obtain x construction of 
the will of the  the late Peter Sramrney, of Lincoln county. 
Proper parties were brought before the Court, and the cause 
was heard before His Honor, Judge Logan, a t  the Fall Term 
IS71 of Lincoln Superior Court. 

It was conceded that the testator had supported the plain- 
tiff, a widow and her children for a number of years, that his 
other daughter Nrs. Dusenbery was well off, and that George 
had  been well advanced in slaves beforo the war ; that Peter 
A. was the youngest and had lived ~v i th  Elis father m i t h o ~ t  re- 
ward, and attended t o  all of Iris bwinees u p  to the time of 
his death. 

The foliowing ir~terrogatories were propounded to ITis Honor 
lay the co~llsel tor i ~ o t l i  parties. 

1. I n  what kirid of money is the ~~~~~~~~~~~~y legacy t9 Peter. 
A. Su tnmy  to be paid ? 

2. Does it  bear interest, it' so, from what date ! 
3. If  i t  is to be paid i n  good money, out of what property i,, 

tile amount to be raised or on what is it chargeable ? 
4. I s  the legacy snbject to wale or abatement on acconnt of 

the emancipatiori of daves o r  other causes, or is it entirely 
lost ? 

5. I s  the 4th ciause in the wiIi, specifying that the house 
and land shall be sold, a specific legacy, and does abate it in fa- 
vor of the general pecuniary legacy of $2,500 ? 

To  which His Honor responded as follows : 
"In this case i t  is the opinion of the Court that the devisees 

nrtder the 4th (residuary) clause of the will, take the real estate 
without any abatement in favor of the pecuniary legacy of 
$2,500 to Peter A. Sutnmeg," and gave judgment accordingly 
from which Peter A. Summey appealed. 

Bpu~n .  and BBoke for the plaintiff. 

The devise is ~pecific, the will itself showe it. Bobinson v. 
dicIvcr, 63 N. C. 645. 
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All devises of land are specific. Eedfield on Wills, Part I T  
p. 471. Ambler Rep., vol. 1, pp.171, 173. 

This legacy of $2,500 is not a charge on the land, and in  the 
case in 6 Jones Eq. does not apply. The clerk's report shows 
an abundance of property to pajr debts, pp. 37,38, transcript. 
hhnsort  r. FarreZZ64 N. C. 266. 

Schencic with whom was TE JL Bailey for Peter  A. Sum- 
mey : 

Tho general pecuiary legacy of $2,500, ineans coed money. 
Scale law, Acts 1866, ch. 39, does not apply to wills, and see 
Lackey v. JXiZZel* as lo meaning of the v-ord dollar. 

B a r h a m  .ir. Gregory, Phil. Eq. 043. Legacy to  chiId be:ir- 
intt:rest from death of testator. iS"wan/, v. ~'I'wnmz, 5 JonesE(1. 
"91. Railantine v. Tunzer, 6 Jones 234. 

Thc 4th itern i n  the mill is n residn:uy clause, i n  which 
pcrwnnlity and realty are blended, 2nd enilmces only "what 
i ~ l e f t ' .  af'ter psying the general pecuniary legacy of $2,500. 
Qiz~insv. Givins, 1 Mur. 102. I 6  IIow. It. 11. 1. 

This clause of the will does not  fall within the exception 
~ n a d e  in RoBinso?t v. iMcItw, 64 JT. C. 645. 

I. No mnuities are chargcd on tlie residuut~!. 
9.  S o  spccifir di~ections for manqirbg tho property are g i ~ ~  

en repelling the idea of sale to pay lep,tcies . 
The object and intention of t e s t n t c ~  was to make Pete13 

Snmmey cqnal by $53,500 legacy with George. who was ad~.ani*-  
ed, and Bmrharn whom he had snpportetl, this will be defbittcj. 
by construing the devises to be specific. 

r 7 There is no abatement by loss on ncproc.6. lh i s  case is t7i.- 

tinguished from T a y l o ~  v. ./;)hn.coir. 63 N. C.. 381 ; .Johnsoa 
\-. Farre71, 6 1  N. C., 266. 

In both of those cases there was enough personal propert!, 
undevised to pay tlie debts and legacicd when testator died-in 
Ailr case there was none to lmy debts evcn, and it  must come 
out of the  re8iduwrr. 
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Executor is not responsible for loss of slaves in Jannary, 1865. 
Finger T. f inye./.,  64 3. C., 186. 

Court ~ n s y  consider the  s t ~ t e  of the family in construing this 
will. fat kin,^ Y. I?~OW, S Ired ., 374 : Ez'aen t r. I'liife?' 2 
Jones, 456. 

I submit t h t  tile clefenrltiilt, l'eter -1. Suu~tney, i a  entitled 
to  have his legacy of $2,6(N raised, if llot in whole, at least i n  
part ont of the real estate dk]msed of ill t?le 'l'~sidu:try ch11ic 
under the doctrine of rnarsl~nlling. 

1. For, in  our case tlic test::tor dispuscs 14 ail his wtatc 
and, t o  present !>in1 frow .' i;ei:~(p ~7 iuoclicd," his l e g m . ~  i.; 11 

charge upon the qxcific bequcs:;-. This is well srft-led :lud i-, 
consonant wi th  the opinion oi' the Court a;id :ti-,, ;I!at ot' tho 
Chief Justice. r j i ~ ~ ~ ? i t ? ' ~ ? i t ? ? ,  il l!cbrc ;l!t: 31 i l ~ l i ~  iei:ri~;r~y i, lh01- -. 
oughly disc~~ssed in 12ki'd[c . " a ~ i v ~ ~ ~ ~ ~ y ,  7; Ju!:~s L, 1.. <is. 

2. Prerions to our. act ~ul)~jer.ri!,~; rc:d ectate to :I:: sold lor 
all debts i t  was ~ d l  sertlcd ~ I I  Ktighr:d tlln'; i f  ! w r d  crcrli- 
tors exhaust the pemmal cst<i:r., "i.Kate(:r :rye e~!titlecl t u  be 
paid out of the rca!t~-where the tcstntor !,:is directed hih 
debts to be paid ns in (Jnr cast-:-ceauw creditoi. 11ad two iiuids 
&c. 1 Boyw 0 7 2  X P ~ . ,  622, ;11-t\ ;,. ti37 : i*;,ctr,- v. (boX, 1 Ri-c.. 

C. C., 347. 
3. 0111' act nborc ~efcrrcd i u  c.ste~id,- the ijrineiplc: tet all 

debts, because it, subjects d ~ c  :.cd c3tate t v  debts withoat 
reference to their dignity-hence, if &bt, exhanst the p r -  
sonal estate the legacy should txlie their l)lact?s against the 
realty. This doctrine has been fu l l?  sustained 111 Pennsyl- 
vania. drmstr~ong'e A21pea2, 63 Penti., 338. 

Equity disregards the  s h a d o ~ ~  and deals orit substantial juq-  

tice. 
I n  our case, as shown by the testimony, which is ull byeon- 

sent t o  be treated as facts infereritially from tlle report, thst 
the  personal property was mho!ly insufficient at z%e death of 
testator, to  pay debts even had ail the slaves been sold, which 
gives the/spocific legatee of personal property n right to be 
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subrognted to the rights of the creditors for contribution 
ap in r t  t l ~ a  r e ~ l  estntc. Why sliould uot the pecuniary leg- 
atee, then, by reason of his charge, on the specific legacy 
t:tkeu, subrogatcd to the equities of' such legatee and thus 
?void lnnltiplicity of mits nncl effect a coniplete decree. 

I f  i t  be otl~er.t.cisc, theu thc ~pccific legatee stands in the 
bettcr ~i tuat ion by losing hi; 1~gnc;;--ibr if' not taken to pay 
debts h e  looses it by J V : L ~  of charge. If taken to pay debts, 
howcvcr, be n-oulcl get itsw"iic, ,-, /21cdto ad abszmZzt. 
' I n  equity a judicial cunvc~aion works no wrong, therefore, 

that which is ins'ituted is stamped n-it!i a11 the Icgal incadents 
-which n2wtcd the thing c.on.r-crteti.. 

I ~ R ~ J - ,  .J. Thr trstatsr I c f i n  wid?:v and foiiur children. 
Yle give.; Erst, $2,500 to hi- yc1:ngest m a ,  Peter. H e  then 
gires a legacy to his widow, :ii~d then (tirides the residue to 
h i 6  f01.11' children, including Pcter share ailtl share alike, his 
oldestsoll George to acconrit for :m advnncement t o  him. 

'P'11e widow is dead, $ 3  that i t  v:onld siinl~liiy the statement 
to say t h ~ t  he gives his p u n g e s t  son I'eter, $2,500, and then 
dividcs the 1 4 d u e  &\)long all t h e  children ir~cIndiug Peter.  

It is pl:iin fror:~ Illis stntci?~e:it thtlt, the  l d i n g  idea in the 
testator's mind v a s  to malie all h i d  c11ildre11 equal ~ i t h  an 
advantage to his youngcst son of $2,5OV. 

Tlie testator hvas old, and we are not informed that he was 
of' more than ordinsry jntelligence, and as he was near death, 
and did soor1 die, v c  suppose that lie was lodting to the dis- 
tribution of his estate, as i t  hncl for a long time been, and as i t  
tlien was w i t h o ~ ~ t  referents to the casualties of the war, of 
which he took no notice. But i imn  after his death, and before 
there could hare  been a settlement of his estate, the slaves, 
which con~tituted the largest part i n  ralae of his estate, were 
emancipated, and there mas little left escept tho  land, worth 
about $5,000. 

Abont half of thzit amount was reqnired to pay debts, and 



582 IN T H E  SUPREME COUk'L'. 

if the  other half is taken to satisfy Peter's legacy of $2,500, 
nothing will remain for the other children. Was such a result 
contemplated by the testator? clearly not. And such a con- 
struction of his will would make him "sin in his grave." And 
on the other hand, to give Peter his legacy in Confederate 
money, or its value. about $50, would be to "n70ck9' the favor- 
i te of his bounty. The general rule is, that  a legacy is payable 
in  the  currency of the country a t  the date of. the mill, but 
here we had no currency, Con'rederate notes haring beconle so 
far depreciated as not to deserr-e the name, therefore Peter's 
legacy must be estimated a t  its nominal value in good money 
$2,500. But  then it must abate so as to bear its share of the 
loss by emancipatim of the slaves. I t  must be tlle same pro- 
portion to the estate, as i t  is now left in the hands of the ex- 
ecutor, as it would have {he  whole estate, if i t  had not 
suffered the extraordinary casualty of emancipation. For  
illustration, if the estate would have been worth $10,000, 
without the casualty he would have been entitled to his legacy 
in  full $2,500. If i t  is reduced by the casualty to $5,000, he 
must take but  $1,250. 

Th'e general and leading intention of the testator must pre- 
ra i l  where i t  can be collected from the will itself; and psr- 
ticnlar rules of construction must yield something of their 
rigidity if necessary to effect this purpose. Lassi t~r v. Food, 
68 N. C. R., 360. 

According to the constrnction which we put upon this will 
i n  order to carry out what appears to h a w  been the leading 
purpose of the  testator, i t  must (1.) be estimated what would 
have been the value of the whole estate, embraced i11 the 
residue before taking ont Peter's legacy, arid to be divided 
after the payment of the debts and expenses of administer- 
ing, if the extraordinary casualty, emancipation, had not hap- 
pened. (2.) Estimate what proportion, $2,500 would have 
been of that  sum. (3.) Ascertain the  nett  amount of the  es- 
tate now in  the  exxntors  hands after paying debts and ex- 
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penses, and take out of that sum the same proportion for 
Peter's legacy, and then (4) divide the remainder into three 
equal parts among three children,including Peter, and leaving 
George ont, unless George mill come in and account for the 
advancements and in that eveut then into four pasta. 

This view makes i t  unnecessary to answer the qaes t io~s  
propounded specifically 'E and we notice the ease states that i t  
is desired that this Conrt should construo the whole will. 

This will be certified to the end that there may be proceed- 
ings to ascertain the amount in the hands of the executor, and 
a satisfaction of the legacies in  conformity with this opinion. 
The costs in this Court will be y i d  by the executor, out of the 
funds 01 the estate. 



4. it ou ? h e  t r i a l  of ! ~ i i  :?BL,~! :r; O ' ~ : ~ ( ~ . I , , J L :  ,d - c . ' ,  t h o  %'j:i a ~IILacEicd O i l  the 
g m n n d  of u n d u e  inlicence, :snd fu!sc repre:-entatioca wbereby the t e ~ t n t r i a  af i  

cieciared in the  paper-v:itiz!g propounded, was indiiced to beiievc that  all  O F  
:ler relatives Iiad joired i n  proceedings to  declurc her a lunatic, it is competent  
lor t he  carel tors  to introduce the record c i  sr;c!i?i~cccd~nge!o show t b n t  nr,ly 
s nortion of t:lc o o x t  o f  ;;in 1106 i n ~ t i t u t e d  t : re r r .  

Tllji x dt, .ln 15, Ir L i' l i p o w 0  i f  r '  o " i  cas t u  flrc ~ i l l ~ d i t y  u f n  

script, prop~rrt~cled '.s the -\:'lli o t  Pr:rdtvie.c cuvrau, arid mar 
tried at Fall TernL 187i,  of Catnwlna Srlpeaior Court, T~efhsc 
His IIonor J~adge hfitchell a ~ i d  a jlary 

The bcriyt wss caveated on the grouud of mentalincapacity 
and undue inflnence, and f'nlse representations in connection 
therewith. I n  one clause of t,he acript the testatrix declared 
"as a reason why 1 have thus diaposed of my effects i8 this, 
that my  relatiueu from wl~orn 1 might have cxpected acts o r  



kindness and words of c.omLrt i u  my old agc,l~ave undertaken 
to pro~ecute an inquisition of' lunacy against me, and to de- 
pri re  me of the control of Iny property, ck~. ' '  

On the trial the caveixtors ofI'ered in eridencc the recordof the 
iuquisition roi'erred to 11y Mrs. Cotvan, for the purpose of show- 
ing that only two and not d l  of her relatives had joined in the 
proceedings wit11 n. \.iew to estalJish the false representations 
charged by t h r n  to have been made to Xrs. Cowin. This el - 
idence was received nftcr objection. 

There was evidence tending to show undne in:luerlce and 
~nenta l  incapacity, 2nd rebntting testirnonj. 

His Honcr wxs re~lne:-ted by ifhe prnponnder to charge tlw 
,jlar~. "that if I'ruc1enc.p Cowan kncw ~ v h t  she was doing at  
the  time die executed thc :rllcgctl wi!I. and to ~rilom she was 

her property, siic l d  ~11fic4elrt cul;:\&ty to make a niI1." 
'this instrnction was declined I y  Jlis I~O~IO;., who charged thc 
jury nmongat other ~nxtter;: not csceptetl to, '*that the testatrix 
must hare Imd mind and infe1ligenc.e sufficient nr the time she 
execu"rd the will. to c?rla)ilc 11c.r to hare :I ws?tmalJr jndgment 
of t l ~ e  kind ftnd TR!UP ot' t l j o  prop~'rk,~ slie pro~meed to will. 
n to I I I i i t  ' The pwporinder excepted 
thereto. Thew was 8 1 c-rt1ic.t i r l  favor of the ~ 2 %  eators, and 
from t l ~ c  jutipi~rrt: t!rcr.t.irl ~.r~ldcrcc!, 5 1 : ~  prr,pol;nder appealed. 

1. The petition of 1 u n a v  was competent for the purpose f ~ r .  
which it was offered, to-wit: to shorn who are the parties to it, 
and that the suit was pending. The suit was referred to in 
the will, and falsely charged to be prorecuted by all the heirs 
and next of kin, and that in that suit. the propounder acted as 
the only friend of the testatrix This evidence is offered under 
the defence of undne influence If the ,Tadge charges the law 
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snbstant ia l l~  correct, the refrrsing correct instructions, it is not 
error. 

Here  his charge embodies i n  diilerent language, the defini- 
tion of coinpeteney laid down i n  Vorn  v. ZIorn, 9 h e d . ,  99, 
Nofat  v. 1ViTiMerCyoon, 10 Ired., 185, and Cornelius v. Corne- 
(ius, 7 Jones, See Becljeld on IViZls, 122, 3, P, 6, 7, and 
notes. This ai?thor while edolhing the definition which the 
Jndpe laid down i n  thi0 case, at  the same time refers to the 
d e h i t i o n  i n  IJom T. IIorlz, as being the most concise defini- 
tion of testamentary capacity and in substance the same. See 
note a.t)ore, 1. iTri/lir7?izs oce Ezecutors, p. 16 and notes. 

I i ~ a u ~ ,  J. It has bee11 oilen said by this Court that a judgc 
~ leed  nut ch:irge i n  tile very words of the p ra j  er for instrnc- 
tions even if the prayer bz right, provided he  do so substan- 
tially in other i~rtelligible Imguage. And i t  seldor:~ does jus- 
tice to the Judge or to  the case on trial to select isolated ex- 
pressions which have been held to be proper in other cases and 
in& upon their being used by the Judge in his charge, be- 
cause i t  is figldom tbat two eases are  exactly alike, and if they 
are and a charge in tbe firdt case has been approved by the ap- 
pellate court m1a ronstnt that i t  r;onld not have been approved 
it expressed i n  other Ianguage. It is seldom, indeed, it ever, 
that :ti?>- p~.tciac language can be established as a t fo rmda  in 
such cases. T11:,t which probably comes as near to such for- 
mula as any other, is, that in criminal cases, the jury must be 
satisfied be~oricl a reasonable doubt. And j e t  i t  has been often 
held that :my equivalent words wi!l do. 

In the cabc before as tho plaintiff asked his Honor to 
charge that if the testatrix what she was doing a t  
the time i f ~ c  executed the alleged will, and to whom she 
fihe mas giving her property she had suEcient mental ca- 
paci t j  to make a will." His  .Honor declined to give the in-  
stractioned as prayed for, but charged the jury '(that, the  tea- 
tatrix tnnst have had 11iind and intelligence sufficient a t  the 
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time she executed the will to enable her to have a reasonable 
judgment of the kind and vslue of the property she proposed 
to will and to whom she was willing it." And then His Honor 
proceeded in  the same connection to charge in regard to undue 
influence which was not excepted to and not embraced in the 
plaintiff's prajer. 

i iud  now, the plaintiff insists that he was entitled to the 
specific charge prayed for, and he seeks to give point to his 
exception to the charge upon the ground that his prayer is in 
the very words of Borne v. B o n ~ e ,  9 Ired., 99. 

That in that case the Judge below charged in the words of 
?]is prayer and that this Court, on appeal affirmed i t ;  and 
thereby ebtnblished aJ20rmuZa, which His Honor ought to hare  
used in this case. And tliat i t  was error if not contumacy to 
refuse. 

It is true that the prayer of the plaintiff in this case is in the 
language of the charge in IXome v. I h rne ,  and it is true that 
the Supreme Court said in that case "that the appellant had 
no right to complain at mhat was then laid down," b17t there 
was 110 criticism, favorable or otherwise, upon the language as be- 
ing well or ill-selected and no intimation that it had been or 
ought to be a j i ~ r m u l ~ .  And if the language of the prayer of 
Borne v. Ilorne, be criticised we would suppose that the Court 
8oZerccted rather tllan approved it. I t  is least liable to the ob- 
jection of tautology for the latter part is embraced in the first. 
%hy not stop at "if she knew what she was doing." Why 
add, "and to wl~onl she was giving her propertg ?" For that 
was rt part of what she was doing. I n  further support of the 
language in f i r m  v. norne, i t  is said that i t  has been quoted 
by a reputable text-writer as the Eest definition of testament- 
ary capacity. I t  is true tliat RedfieId does quote Horne's case 
wit11 approbation, but he does not prescribe it as aformula. 
And here note the danger of the propounder of a good will in- 
~ i s t ing  on Rornc'a case. I t  is true that no will ought to  be 
established unless the testator has capacity to understand mhat 
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he is doing; b i ~ t  have not many trills been established where 
the testator had ample capacity to understand but who was la- 
boring under sonic mistake of Ian- or fact so that he did not 
know what bc was doing 2 I n  the case of Johnson's will, Phil. 
Lam R., which was established, the testator disinherited a rela- 
tion, assigning as his reason for it in the will, that lie was :I 

gambler, wllen in trnth he was not a gamlder. The testator 
was mistaken and in that scnse he did not ur~derstanrl : ~ l ~ a t  he 
ti-as doing, yet, bccanac hc had capacity to ur~derstand, Ilk 
nlistalie did not illvalidate the will. 

And so ws were informed i n  the xrgnineut tliat the will in 
this case gives two parcols c:f' land to tvro favorites of tile tes 
tatrix of "homesteacis," 2.5 acres eacli to be 32id off on the west 
side of her !and beginning at snc.11 n point :in11 running to :LIP 
other point arid so on ; and tlr:it each tract so lait1 oiy n-ould bc 
entirely worthless for a homestead, as i t  wordil be about 
a mile long, and only a few yards wide. S o w  i t  i s  impossible 
to resist the conviction that she did not know what she mas 
doing. The draftsman of the mill did not think, or else did 
not explain to her =hat would be the sllapo of the 1:1116. And 
if i t  had been explained slle t w d d  doubtless have sfrid : " Olr 
I did not think of that, I do not want i t  given iu that shape." 
She evidently did not linow what she was doing, and yet the 
propounder ot the mill was  insieting upou Borne's case ! Arid 
just as strange the other side was resietirlg IIorne's case, 141- 
though it  was decidedly I n  their favor. So that according t t ,  

Borne's case i t  would seem that neither of the parties in the 
cause coizld makc valid wille, because they did not know what 
they were doing, horn large 60 ever their capacities to under- 
stand must be admitted to be. So that we think His Honor 
laid dowu the rule more favorably for the plaintiff than 
Borne's case, and with more general applicability to the 
whole case. 

*tator must The substance of the charge was, not that the te- 
have known but that she must have had capacity to under- 
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btarid what she was doing. The l:tt~gu:ige is, "must have had 
mind and intelligence snf-licient, SLY.'' nlilld :tnd intelligence 
means capacity, and so the . ;hrge in t;ulrst:tnee was"mnst have 
capacit.y to enable her to h:~vc ii rc:~wiiaL!c: judgment of the  
kind and value of the property, <kc.'' 

His IIonor probably had M T I U ~ ~ I P ~  IPi l :*r ) : l  f i r  selecti~jg his 
crwn language iustead of n5ing that i ! ~  Illornc',- case ; there 
\V;U all ~l legnt ion and there was cvidcrlrc! c~f nr~dnc  influence ; 
2nd the prayer of the plwiutifi did not embr:rce that view of 
the c:xc, end it was the duty of 1fi.s Ilonor to counect his 
charge npun capacity wit11 tllat ~lpon n!lOue infiaencc. And 
nl though we t l l i ~ k  the caw warrmtctf his pnttiug it  uiore 
,trongly against the 1)iaintifY tllan 11e did, yet the plsiiltiff ca11 
riot corr1l)lain of' that. 

TIE rccorcl of the appliwtion to hacc tlrc testatrix declared 
n lunatic, ~ ~ r i  tlic pal t of hci. n e \ t  of kill, 17 n-  ukfered of evi- 
dence that  onlv two ant1 nut all of ller nc\t ili Li ra  had insti- 
tuted t l ~ e  pruciwling8, ancl t h t  ,lit 11:d beeti i~uposecl on in  
being ruade to believe that d l  of her rclatiori~ 11tJ proceeded 
against her. :wil that under tl int erroneous iolpresbion she had 
disinherited them 311, and give11 her property to strangers. 

This was cornpeterlt 1apo11 the point of undnc influeacc. E u t  
i t  was :t two erlgcd sniold, t'or wllile i t  tended to show undue 
inflnencc, i t  a h  tended to show capacity, and the plaintif9" 
doubtless availed himself of' it a t  the trial. 

There is no error. 
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1. If a simple contract creditor receives payment of the executor, a bond cred- 
itor cannot awterwards, either at  law or in equity, compel thesimple contract 
creditor to  refund, for both are creditors, and the creditor first paid may with 
good conscience retain the money, and leave the bond-creditor to  his action 
as for azdevnstavit. 

2. Nor is this principle varied by the receipt of property in saic-traction instead 
of money ; P,vmided the property is taken a t  a full price. honapde andwithout 
noticc that the executor is contriving to deleat the priority of the bond cred- 
itor. 

3. CA~E.-TB: daughter 01 a decedeut !vil,g very soiicilous to cause lrls debts 
to  be paid on beiog assured br the executor that her own and his [the execu 
tors] debts are the only ones oustanding, buys from the executor certainprop- 
erty, and executes her notes to certain persons, creditors of the  executor, and 
i t  afterwards appears that the testator owed the other persons; Held, that 
thesc facts warrant a reeeision of the transaction. 

4. When a p!cading shows that partics other thau those of record, huve an im-  
portant mterest in the decision of the cause, the omission to  set out their 
names is an inexcusable error as a complete decree, cannot be made without 
their presence before the Court, dud the Court cannot see under the genesid 
phrase "certain parties" who tihey are. 

. I n  the case above stated, our Courts hhving refused to adopt the doctrine of 
the English Courts by w,hich a purchascr from u fiducian, is compelled to 8ca 

to the application of the purchase money-had the purchase money been paid 
the purchaser wonld have be.eu protected in her iitle, but as the purchase mo- 
ney has not been paid, the fund will be arrested and applied in a due course ot 
administration 

This was a civil actio!~ tried before llis Honor Judge Toun- 
gee and a jury, at  Fall Term 1871, of Orange Snperior Conrt. 

Tho fkcts as shown by the record are these : 
a. K. Kash, Edrnund Strudwiclc and the late Judge Nash 

executed a note to the plaintiff' ns guardian ; that afterwards 
Judge Knsh died testate, leering $:tid Strudwiclc his esecntor ; 
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that  after his death a note in  renewal was executed by B. K. 
Nash snd Strndaick,  and alsa signed by Strndwick as execa- 
tor ; on an issue to the jury i t  was found that the plaintiff had 
never accepted the note offered in  renewal; by 'die will ot 
Judge Nash, his executor was authorized to sell his real es- 
tate, and in  pursuance of this authority the executor s n  the 
15th uf February, 1867, sold to Miss Sallie I<. Xash, daughter 
of the testator, the  residence in H.illsborol and the '(coal field" 
lands on Deep River, and executed deeds therefo~ ; the price 
of the residence was $3,550, and tl,e coal fields $4,01: ; that 
Miss Nash did not desire to pnrchasit the coal-fields. and did 
so ,werely becanse Dr. Strudwick the execnk,~. had in -  
formed her that the only debts rerrlninir~g t i ~ ~  lly th:. testator 
were tmo, viz: one due to herself of $8,550 snci one due t u  
himself of $4,015, and that i t  wor:ld be n e c + e ~ u * y  t u  pay tile 
debt due to him before that due her could br rcached, and that 
acting on this assurauce, she consented i n  order t o  save thc  
homestead, to purchase als the coal-fields. 

The homestead was to pay her debt, h e r  debt was a sitrlpk 
contract debt, as in  the main was that of the executor, in pay- 
ment of the  coal-fields Miss Nash on the 1st of April, 1867, 
executed her notes to " certain persons," milo were creditors of 
the said Strudwick to whom lie had assigned I),Y deed i n  trust 
h i a  claim agdinst the estate of his testator; the j.il1.y on issneb 
found the purchase of the homestead and the conl.&ieltls to be 
a single transaction ; in 1866, Strudwick hecnme insolvent, 
and H. I<. Nash was also insolvent, that the OIIIJ p r o p ~ r t y  bo- 
longing to the testator was the property so conve) cd h,v hI,j 
executor, and a claim for the use and occupatior~ of' tlre lion!c - 
stead after his death by Miss Nasli. 

Upon the finding of the issnos as before stiitetl. His 11or:or 
being of the opinion with Miss Xash, rendered ju<?grne!~t tic- 

aordingly, and the plaintiff apl~ealed 

J PI? Ci~uham for the appellant. 
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l 'h~xsox, C'. J. If is s I 1 q 1 e  coatruc3 creditor receive., pay 
irjent of tho executor, a bond creditor cannot af%erwarJs, either 
:it law or ill equity compel the contract creditor to yefund, for 
although the bond debt is of higher dignity ill the administra- 
tion of Zqd assets, both are creditors, and the creditor who is 
first paid r c a j  in good conscience retain the lnoney, and leave 
the bond creditor to his remedy against the execntors for a cle- 
castaeit. 
p It is equaliy clear that if the simplecontract creditor ~ccepts  
of the execntor, property of the estate of the testator, in satis- 



factiorl of the debt, it falls within the same prinlciple, prmide& 
the property is taken at a fill1 price, irmn $dc, and without 
notice that the executor is contriving to defcat the priority of 
the bond creditor. 

I n  o w  case, the property was acueped i n  s:ttisfhction of the 
debt, a t  full price, bona $do and witlnwt noticr., so i t  comes 
within the principle above stated. 

I n  regard to the rent, or more proper13 the charge for. use 
and occupation, the fact is not distinctly stated, b u t  we take i t  
there was no agreement about it. Miss Naell continued to oc- 
cupy the rcsidenca after the death of her mother, with a "gen- 
eral understanding" as it is called in  the ease, that the use 
and occupation was to go against the interest accruing upon 
her debt, and that this matter was iriaindcd i n  the arrangement 
in reference to tlre purchase of t!le residenee, and of the cccoal- 
field land" n ~ e n t i o ~ ~ e d  in the pleadings. 

If the transaction had stopy~ed here, tilerc corrld be 110 ob- 
jection tu the ruling ill the C o ~ t  below. Rnt, nrlfortunately 
for Miss Xash, it did not stop here, i?9r, a part of tile same 
transaction, she btauglit of' the cxccrntor the ''eon1 field land," 
at tile price of $4,01.5. This pn r~hse -nmley  has not been 
paid. The recortl sets out, that B;w the pnrchase-money she 
executed her bonds to certain persons, who were creditors of 
the esecntor. (We will remark that the ornissitm to set out 
the names of tile persons to wlaom Miss Xagh executed ller 
bonds i.; x w a n t  of certainty inexcusable in judicial proceed- 
ings.) IIildshe p i i l  the ~~i~rell:~se-rxaouey uII  wonld have 1)een 
well. 

This Court has never adoptctl the doctrines of the Courts in 
England, by which "a, purcliaser from 23 trnstee is bound to see 
to the application of the purclmse-money." E a t  here the pur- 
chase money has not been paid and  the Court will arrest i t  and 
see to its application. 

There is a fimd in the hands of" Miss Nasla which in  con- 
science ought to be applied to the payment of the debts of the 

3 8 





ed without assnming a greater bnrthen than she supposed she 
was undertaking a t  the time ofthe mntrnct, of the purchase. 
We are inclined to the opinion that these facts create an  equi- 
t y  for recission, of the whole contract, so as t o  remit the par- 
ties to their original rights; to the tile end that she may, if so 
advised, consent to the order rcinendioq thc case. our judg- 
ment affirming the judgment below will not be entered, until 
she certifies 11c.r election, whicll inns t  be before the end of the  
present terln. Otherwise illc complaint viill be dismissed 
? o i f I ~ o ~ ~ t j , i . ~ ; 7 / d i c ~ ~  to f 'u~tller proceedin: r.,q :he plaintiff ma!- Ijc 
:~dvieed. 
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J O H N  HORTON w. ELIJAli QREES. 

1. I n  action for deceit and l ake  warranty, after evidence by plaintiff that  he 
discovered the alleged unsoundness (glanders) early next morning after the 
sale, it is competent, by way of impeaching such testimony, for the defendant 
t o  prove by a witness that he and plaintiff lived in a very small village (Boone) 
and within fifty yards of cach other and that he (wituess) did not hear of the 
alleged unsoundness nnti! some turo week8 after the sale. 

3. Per  BOYDEX, J., urguende: Glanders an~ongs tock  is quite us alarming to  the 
owner as small pox among men. 

3. Evidence, by way of dialogue, in hctez verbs:- 
Plaintiff:-"What will you take f0.1 your mule?" 
Defendant :-"One hundred and twenty-five doilars." 
Plaintiff :-"I can't qire  $125, but if i t  is all sound and right I will give yo& 

$lQO. 
Defendant:-"It is all sound and right, and I will takc $100 if you will pay 

the  money down." 
P1ainliff:-"I cannotpaj  themoneg all d o w n ,  but nil1 pay $25 dovn andgive 

my note and security for the balance." 
Defendant :-I agree; here's your mule." 

-Does notper  se constitute a warrantr, but  isonly exideuce for the jury ,  to  be 
weighed by them in connection with the surrounding c i rc~una tancc~  of the 
transaction. 

4. Among these circumstances may be con side^ ed t1:e ton?, loohr, q e s t i u ~ s  and 
the whole manner of the transaction. 

5. The doctrine upon special contracts of personalty and the point ~ h e t h e r  the 
question of warranty is t o  be decided by the Court or  left to  the jury with 
t h e  proper iustructions, has been too long and too thoroughly settled in this 
State, t o  be now overturned by decisions i n  other Courts and this Court is sat- 
isfied with the rtasoniug and adheres to  the former decis~ons. 

T h e  cases of Baunz. v. Staens, 2 Ired., 411 ; A',wi,z v. X a x z d l ,  3 Mnr., 241, anu 
dyers v. Parks, 3 Hawks, 59, cited and approred. 

Civil action tried before Mitchell, J.: at the laet Fall Term 
of Caldwell Superior Court. 



I t  is considered that the syllnbus and opinion convey a snfi- 
ciently correct idea of the questions raised and points decided 
without an attempt to condense the volnminons statement con- 
tained in the transcript. Suflice it  to state that the second 
point ~vas  made by way of requests for instructions to the jury, 
embracing substantially the lang~iage contained in the dialogue 
in the third sylZabus.+ 

There was a verdivt and jndg~ l i cu t  for t l ~ e  defendant and the 
plaintiff appealed. 

I t  is viten said in the Looks that "whether a verbal warranty 
as to the quality of a personxi vhattel exists or not is a ques- 
tion of intention, to be inferred by a jury from the nature of 
the sale and the circumstances of the particnlar case." 

If this means that the rnles for interpreting verbal warran- 
iies differ from tl~ose applied to other contracts-the position 
.is not sustained b.v l e p l  analcgy and authority. I t  is true 
that the exibtmce of a vzarrant~, like that of c w r y  other con- 
tract, depends upon the intention of the parties, but it does 
not follonr that such intention is, in every case, ~na t te r  of fact 
to be ascertained by a jury. If the warranty depends upon 
words and circunlstances which are dispnted. the jury in deter- 
mining tile disputc, necessarily cletern~iries the question of' 
warranty, but if the words nnd the circnmstances nnder which 
they r e r e  used, arc ascertained. the cxktemce of the warranty 
is matter of law for the Conrt. 

The leuwed counsel thcn proceedctl to tnake many distinc- 
tions, presented nnmcrons mxlogiea, collated and reviewed 

*The A t t o r ~ e y  General would respectfully buggest lo the Profession that re- 
porting would be greatly expedited, wbere the statement of the  case is rolumi- 
nous, if counsel engaged would file a brief of "the points" intended to  be raised 
on the record, and he knowsnone to whom this analyiticsl process would belera 
irksome than the learned connaei who appearrd in this causc. 



tipe cases on the subject f'ronn earliest period. Th:: great 
'"length" of his "brief" forbids its insertion- 

B o r n m ,  J. In tlli .  eak.c the 1>IrtiutiE oiYered ei;tieiicc ti7 

show that the nest ~ l i o r n i n g  aafier t ! i~  trade, between dxy-ilghe 
and sun-up plaintiff's son dii.eorered t'iiat tile mnle wni  diseased, 
and running copiously at tile 1,ose. his le(:s a1111 t 1 1 m ~ t  swollen: 
and his head drooping. The defendant cdicd on Thoirlas J, 
Coppy ae witness, who stated tlmt he, ntlthe time cf the trade 
and after, lived in  the same town with the plaintifl: (which is 
qsite a small village) and within fift,v vnrda  of t l ~ s  plaintiff. 
This witness was t l n e ~  ~ s k ~ d .  "TIOW l o ~ g  after the  sale by 
Green to Ilorton of this mulr, did yon iirst hear that it was 
was disex~ed. Thi.; q,iestion wt13 objected to by thc plaintiff, 
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by decisions i n  o t l w  C,,uits. We adhere to the decision of 
our own Conrt upon tliese q u e s t i c ~ s .  

This case was argued with much c'bility, and Inany aat!lori- 
tieb cited by plaintiff's counr-ei, and we admit  t h a t  they cannot 
all be easily reconciled, but t i  ey f h i l  to ~ a t i s f y  the Court that, 
anr discisi0n.s are all errorloous, or that His TIonor erred i n  
Iris instructior~ to  thct j.lry 7 1 p 0 1 ~  thr questicpn ~ i ' w a r r a ~ t p .  

There is no  c.rror 

I. A siug?c bill givco ror :ri:ioep ::iorrowed to  pay  a cleht therercfore contracted, 
5y reason of t!ic loan of moaey to hire a nubsti tutc.  fcr th:. Confederate war- 
~ e r i i c e  is not tainipd w i t h  ?.? :I!cgnl ennsideration.  
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this action i j  huildeil, n-a,:; ;given :or iuorley b u r ~ o i ~ c d  ibr t!:~ 
pnrposc of putting a s~ l s s t i t u t e  i n  tLa Clonf'edeiatc ilr!ilv : :~:IL! 

that the i!legal l)~zposc w?:i:a Fcnt,.\r~i t i i c  plaintii? \r!ic:l the 
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was contrary to public policy had hcen completed before he 
borrowed money from the plaintiff'. 

The note sued on is tl~erefore a new and independent con 
tract between different parties, and in no m7a;y including the 
illegal transaction, and its snbsequent connection with the mat 
tcr is too remote to affect the plaintiE. 

The note to Reams may have been void, but  l e n d i ~ g  lv~orlcy 
which the borrower used in paying off a void bond previons!~ 
cxecuted is not illegal, Qalvert & IVilliums, 64 N. C .  168. 

I t  does not appear however that the note to Reams was void, 
:is he may have loaned thc 1none.y to the defendant withoax 
any knowledge of the i1le:qal pnrpose t9 xhich i t  was to ha ap- 
plied. 

I n  l f inphrwy v. Gooch, %ad ( ~ r l t : h .  w. J ! o l l c u ~ y ,  64 N o  
C.  526, 625, t l ~ e  rrioney loaned was tlic proximate and moving 
cnusc of thc illegal transactions, and in those cases we carried 
the doctrine of illegality of considerstion to its proper extent. 

There was error in the ruling of 11% Honor, and there muat 
be a v e n h  d e  now,. L P ~  this t,e pertificd. 
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H .  W. BURTON 21s. ADMIRAL CHARLES WILKES. 

1. T h e  stipulations contamed in a cosltract in these words, r i z :  "A D contracts 
with C D t o  furnish, a t  Long Creek Furnace, from 500 to 1000 busllels of coal 
daily a t  6% cents per bushels t o  be rneasurcd a t  the  p i t ;  C D to  furnish tho 
timber gratis wherever he  may see fit, reserving groves and fruit trees and a d  
vance t o  A B all the mcney, weekly, necessary t o  pay off the ~roocl-choppcra- 
coal t o  be paid fo r  on  delivery s t  the  furnace," are dependent, and il, without 
fault o n  the  par t  of the  owner of the  furnace, and without legal excuse the  
other  tails to  deliver the quantity of coal agreed t o  b e  delivered, tile owner of 
the  furnace being sued lor the vnlue of coal, k c . ,  furnishtd, may properly set 
u p  such failure by way of counter ch im.  

2.  I n  an ac!ion based upon such n colitlact nLere it appcdred that  there had 
been a failurs t o  delirer 500 bushels 01 coal on any one day and that  the defen- 
dant  had failed t o  make aS much iron, in  couscquence of such failure, as he 
otherwise would havedone, a charge, which does not  allude t o  the  countel- 
claim, based upon the foregoingfacts until  attention is called t o  the  omission 
a ~ d  which then  merely states '(that if the  plaintiff failed t o  perform his con- 
t ract  h e  could no t  recover and that  if defendant failed he could no t  recore,., 
is erroneous, and especially in this case where there seems to  be n o  contro- 
versy as t o  the plaintiff's claim, and thc  main point of the controvemy is a% 
t o  the  defendant 'sconnter claim. 

. A charge which misses the  point of the  case and fails to  cnliylltcn the  jury 
on the  main points in controversy cannot he  suetained. 

4, A Judge  has not  a right to  hand to  the  ju rya   lip of paper rontaiuing an ab- 
breviated estimate of plaintiff's cldim lor damages against t he  mish of the  op- 
posite party. 

The  cases of W a t s m  v. Davis, 7 Jones, 178 arid Owlluv~ c. Ifurdle mid ot7icra, 1 
;ones, 160 cited and approved. 

This was a civil action tried nt Jail Ten1 1811, of Lincoln 
Superior Court, before Ilia Honor Judge  Lognn and a jury. 

The plaintiff in his complaint alleged that  he  had made a 
coritract with tlie defendant who was running an  iron furnace, 
i n  writing in these words, vie : 
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H. W. BURTON v. ADMIRAL CAARLUY WILIIEB. 

H. W. Burton contracts with Admiral Charles Wilkes to 
furnish, a t  Long Creek Furnace, from 600 to 1000 bushels of 
coal, daily, a t  64 cents per bushel, to  be measured a t  the pit. 

Admiral Wilkes agrees to furnieh the timber gratis, where- 
ever he may we fit, reserving groves and fruit trees, and ad- 
vance to 11. W. Burton, all the tnoney, weekly, necessary to 
pay off the wood-choppel-s-coal to be paid for on delivery at 
the fnrnace. 

11. W. BURTOX, 
CHARLES 'IVILKES. 

Sov .  1 Gth, i869." 

And that ahjut :he 1st Ilecenrber, 1869, tlle defendant fur- 
ther agreed, without writing, that plaintiff diouTd take certain 
wood of defendant's, already c2t down, :md make coal of it, 
and that ?hc plaintiff should on]? rcceivc, for coal made of 
this T T O ~ ~ ,  iive cents per bushel. 

That whell the written contract above stated was made, the 
defendant also agreed by n-ord of mouth to take off the plain- 
tiffs hands all the wood that might remain on plaintiff's hands 
.when he ceased "coding." 

That nndcr these several contracts, the plaintiff furnished 
coal and wood to mako coal as charged jn an account exhibited 
x i t h  his complaint. 

Defendant by his ansirer, adnlitted the execution of the 
written contract, but alleged that the plaintin had failed to 
fulfil hia part thereof. That plaintiff had not delivered dail;y 
500 bushels of coal on more than three days. 

Defendant also adtnitted the contract of December 1, 1869, 
but denied the oral contract of Nov. 16, 1869. 

Defendant alleged by may of counter-claim that plaintiff had 
agreed to furnish daily at Iaest, 600 bnshels of coal, and failed 
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to do 80, whereby his f~rrnace, whiell wnd of cnpc i ty  suEciertt 
to consurue that atnount of coal daily, bec:m!c " banked up," 
nnd stopped, and defenda1,t was thereby prevented front nlan- 
nfacturing as much iron as ;,c :vou?c! otherwise hare  done, and 
demanded by reason thctenf'. c'amapes to thc sr!~oiint of three 
4 b ~ ~ s a n d  dollars. 

By way of reply + ~ i  thi- ed3Antel--ci:iiul, tile piair;ti!t slleged 
:he 500 bushels of coal wz- fnrnislrcd d:.iiy in eoosequetiecb 
o "the defendmt's failnrc i ~ R y  '1 e v d - c h o p p e r s ,  or to pa5 
40 ,  the coal on delilery. 

T!le ease was snbrnittet! ti@ + ~ J E  j::~? 71 i t h  k t r : ~ > .  
There n:i$ ev idenc~  i.1 ;t~.liali oi t i l t  pl:iil~tiff, twding t l j  

A u w  tllat after. the r r r l t ! ~  13 . 01't i ' i t i4t  11 : t ;  i-igiwl, tiefendant 
agreed that if the S~irn, lcc .,: ~ ~ ~ p e d ,  IAe woi~lcl par for tl!e wood 
eft on hand, and tha t  !ie \va~iterl *Lc.oalinc" t t )  ~o on even if t ? i c ~  

+ \ m a c e  ~topped.  
I t  was also in eviden,+. * I : A ~  :;re 1~1:lictiR ~-tol,lietl "coaling" 

i ecause !le iyas not ndvenczd t l i o n r j - .  ~veelily, to pay t l ~ e  :rood- 
choppers, and that he !lad sot tile rrlouey to carry o n  tlle bnsi- 
-less--that after the  plaintiifquit, ?re, a t  the infitarlc.e of' defen- 
dant. met the defendant'b general business ngent, one Alexan- 
der, and Alexander "tooli up'' all thc a-ood left on hand, by 
nhieh is meant that 11c receiveti it and tx~ilrked i t  with a crow 
3 s  was the custom anlong chol~pers, thrt  he a130 "tool; np" all 
the coal made and delivered : these being thc main items i ~ i  
controversy in this action, it was also i ! ~  evidence, that tlre 
idaintiff had not not d e l i ~ e : d  011 :in! one (lay, 300 bushels of 
CORI, or averaged that much 11er day, and that 11is reason for 
'hiling to do  80 was that !!t coaid not emplop enough cllop- 
per,. f i r  want of Inealls. i t  w:%& also i ! ~  evidenct., that it 
wo~ald reilnire about ti~rec- ~ t ~ o u t h s  i t >  the country to get ready 
t3  lnxke coal, i n  order l o  t'lirt~ish aq ~rl:icli a ~ ( J O  husl~els of 
coal daily ; that thirty plwls  were 1ie(ws2ry, teatm to !l:t!11. 

and time to L'set" the pit,,. k c  '! ' i , t  rc WHS :also evidence that 
pRer tile coaling ceased. ', . t l t , ? ~  . ( t l :~? i t  :idrr1itt14 the piairitifYa 



,.6aim as set up i n  this actior), sntl did not set alp, any defence 
'illereto, but on tlie contrary, let a dent ,  partner lmvr pig-iron 
;a satisfaction, whicli was afterwards given back on  an express 
promise hy defendant's general agent, to pay thc account i n  

fidl. 
It was in evideilce ori l l iepart  of tile defendant, that his fur- 

nace had tnw "tuyers," and that  i t  required 500 bushels of coal 
daily to r n n  but11 tuycra ; that if both tit-ers could have l w n  
r m ,  the furnace would have yielded onc and a half' more ton6 
trf iron 1)cr day anti niettrl mas then worth $30 to $40 per ton : 
that about Christmas, 1969, a cog broke in one ci' thc blast- 
w f d s  ; that it too!< tc11 clays to repair it, nnd in the nlrantirnt, 
the furnace was ''l~,mlteil np" to  prrierrt c o w b ~ l ~ t i o i ~  of' rr~ate 
iial and chilling of the f 'urr~ar.~ ; t21:it at1c.r the b!:~~t-wlret~l wni 
re l&wl there was only 500 buihcle of coal on hand, and f u l -  
Itace did nut   tart for eight d:~ys. The plaintiifl's connsel in- 
Asted that the pl:tintiff was entitled to reasonable time to hc- 
gin delivering 500 huslrels of coal h i ] ? ,  and thzt t l ~  ~)la,inti.fl- 
was prevented from doing so by f-hc failnre of t h : ~  defendant 
to advance a m e y  to pay mood-chvppers laet;,rc invlt reasona- 
ble time elapsed, and that in the rncantir-nc if 1)laintifF fur- 
nished coal and defendant accepted and n ~ c d  i t  as it was stated 
on the account, the plaintiff was entitled to IWO\ er the vdnv 
of it, and that defendant could not rcco\ er on his col~ilter-c.1aini 
lbecause of his failnre to pay ~vovd-c~t~oppers, and lwxause hc* 
did not a re r  readiness and ability, k c .  1)ef'emdant's co~tnsel 
insisted that the plaintiff could not recover on the written con- 
tract because he had not complied with its p v i s i o n s  ; that 
unless he  had delivered 500 busheks daily he could ~ o t  rccovcr 
under the  written contract ; that as to the oral (+ontract about 
the mood, t'tierc was a variance between the nllrvitions and tlrc 
proof, and as to the counter claim that if tllc plaintiR1s failtzre 
to  deliver tlie 500 1)nsheIs of co:tl r la i i~  , injnwd plaintiff a;- 
stated, he was entitled to retwver- ti, t h ~  nrnonilt of darnages 
thus sustained. 
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l i i s  Honor charged the jury, "that if the plaintifi 's contract 
was not complied with, he could not recover on it, but that the 
law did not require impossibilities and t ? ~ c  l~lrtintifi was enti- 
tled to reasonable time to prepare for execi~tir~g i t  ; that if the 
plaintiff was prevented, by the defendant's failure on his part, 
from furnishing the coal aa provided for i n  the contract, he 
was nevertheless entitled to the value of thc articles fnrnished 
and received by the defendant ; that if aftier the work ceased 
any agreement was made for tlre payment between the parties, 
then plaintiff was entitled to recover accordingly." His ITon- 
.then handed to the jury n slip of paper i n  thew words : 

. . . . . . . . .  Plaintiff claims balance . . . . . . . . . .  ,. $ 57.77 
Wood and cod . . . . . . . . . . . . . . . . . . . . . . . . . .  560.39 

. . . . . . . . . . . . . . . . . . .  Interest (left with jury). 64.90 

. . . . . . . . . . . . . . . . . . . . . . . . .  Claims and interest. 683.06 

To this, defendant excepted. The  defcntlaut'~ counsel then 
celled the attention of His Ilonor to the circarnstance that he 
had failed to ellarge upon the counter-claims, wllereupon His 
Honor instructed the jury that '.if' thc! plaintifi failed to per- 
form hie contract, he could not recm er, a1181 i t  defcllilant failed 
he could not recover. 

Under these instructions tile jury ibr1j.d a verdict for tho 
plaintiff, assessing his damages at $683.06, and from the judg- 
ment rendered thereon, the defendant appxlwl. 

Moved to dismiss the appeal because it  did not appear 
that the undertaking of appeal had bee11 filed in ten days. 
The Court i t  seems bcgan 23d day of October, 1871, and the 
appeal bond is dated - day of November 1871, also be- 
ca~lse there was no justification, another undertaking of an- 
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pay the mood-chopl~ers, or to pay for the coal as delivered does 
not appear; nor does i t  appear wlien the plaintiff complained 
if ever, before he ceased coaling, that the money was not ad- 
canced to pay the wood-choppers and for the coal as delivered. 

There is no allegation in  the complaint, that the plaintiff 
ceased his coaling operations, becanse the defendant failed to 
furnish weekly, the money to pay tho wood-choppers and for 
the coal as delivered ; nor is there ally complaint on the part  
of the  defendant that the plaintiff stopped coaling when he  did, 
The cornmencelrient of the  plaintiff's operations and their 
stoppage seems to have been by matnal consent of the parties. 

Z a t  there is an allegation in plaintips replication to defer - 
dant's counter ciaim, that defendant is entitled to no damages 
for t l ~ e  reason that tile non delivery of the n~initnum quantity 
of coal daily, was caused by the defendaut'a failure to advance 
week13 money to pay the wood-choppers, but  even in this rc. 
ply there is no allegation that the coal was not paid for as dc - 
liverccl. 

The defendant in his coantcr claim demands large damages 
for the non delivery daily of the ~n in imum quantity of coal. 
There was evidenca tending to show that defendant had sas- 
taiaed damage by this failure on the part of the plaintiff. 

The stipulations in the contract, me think are depeudartt 
 stipulation^, and the counter-claim is the proper subject of a, 
cross action in this caae. 

His  Honor charged the jury as follows, and this is his e r .  
tire c l~arge on this complicated case : " That if the plaintiff's 
contrac, was riot complied with, h e  could not recover on 
i t ;  bnt that the law did not require impossibilities, and that 
plaintiff was entitled to reasonable time to  prepare for execn- 
ting i t  ; that if plaintiff was prevented by defendant's failure 
on his part from furnishing the coal as provided in the COL- 

tract, he was nevertheless entitled to the valne of the  articles 
delivered, and received by the defendant: that, if after the 
work ceased, any agreement was mads for payment, between 
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&he parties, then the p l a i n t 3  was entitled to recover accord- 
ingly." This was said without any reference to the cuunter- 
claim of defendant. I n  this we think there was error. 

"His IIonor t l~en  handed to the jury a slip of paper in these 
words : 

. . . . . . . . . . . . . . . . . . . . . .  Plaintiff cla~rns balance, $ 55.77 
Wood and coal,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .560.39 

Interest (left with the jury.). . . . . . . . . . . . . . . . . .  .64.90 
-- 

Claim and intere~t .  . . . . . . . . . . . . . . . . . . . . . . . . . . .  .663.06 

Defendant's cot~nsel oljectetl to this paper being lianded to 
the jury. 

T l ~ e  defendant's cour~scl tllc~i citlletl the attention of tho 
Court to the fkct that he had not charged :IS to  the counter- 
claim. I n  reply to this suggestion, IIis I lo i~or  told the jury : 
*'That if the plaintiff failed to perform his contract he could 
not recover, and if defendant failed he could not recover," and 
without further rcmarlts the jury retired, and in  tllcir verdict 
for the plrtintiff found the cxnct a n ~ o n r ~ t  stated in the slip of 
paper handed to them. 

His Honor in his charge to tile jury, gave t lmn no instruc- 
tions as to the main points in controversy ; to-wit : whether 
the defendant wns entitled to have his connter clairn consid- 
ered by the jury, and if so what darnages was he entitled to, 
or was he entitled to any darnages in his counter-claim because 
as alleged in plaintifi7s replication, his failurc was caused b ~ -  
the neglect ot the defendant to advance, weekly, the money to 
pay tlie wood-cl~oppers. These seem to be the principal points 
in eontroucrsy, there being no allegation that the plaintiff did 
not eomtnence in reasonable time, or that he did not cease op- 
erations by the consent of the defendant. 

We think His Honor's charge in regard to reasonable time 
was well calculated to mis-lead the jury, when he informed 
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them that the law did not require impossibilities, and that he 
was entitled to reasonable time to  commence the execlltion of 
his contract, as i t  was as much as to say t o  the jury, that if 
plaintiff had contracted to deliver daily from five hundred to 
one thousand budlels of coal, he would be excueed from the 
delivery, upon the gronnd that i t  was iinposfiible for hibn to 
do so. 

W e  think II is  Honor was also in error in delivering cxhiSlt 
E. to the jury. TTTatson v. Davis, 7 Jones, ! 78, and Outlazr; 
v. Hzwdle and othew, 1 Jones, 150. 

There is error. Let this be certified. 

1. The object of the act of 1865-'66, entitled "411 act to  prcvent w i i l i ~ i  t x s -  
pass on lands," Qc., v a s  to  keep of intruders, tlud to snbject them to lnclct- 
ment  if the r  invaded the possession artor the7 had been forbi:ldcn. 

'1. A farcible treepass "is a hiyh.handad invdsiun of iha  actuai posseasion of au- 
other, he being present. the title is not clrawnin question. Where, therefore, 
a person who had made an entry, believing R tract of land to  be vacant, and had 
procured a warrant of survey, and ucder said va t ran t  of suryey, hec! entered 
upon the land in  the po~session of another ; Held, that although the ldnd W a 5  

n o t  ~ a c a n t ,  yet that such person could only be ciiiltg of a civil t r e s p e s  ~ c d  
not  a forciple one, as above detlned. 

Stale v- iWcCazdess, 9 Ired., 375. 

This was an indictment for a forcible entry, tried before 
Mitchell, Judge, a t  Fall  Term 1871, of Wilkes Superior Conrt. 

The case was, that the defendant, I-Ianks, had made an entry 
and procured a warrant to survey the land upon which the 
alleged trespass was committed. The warrant was placed in 



thc hands of the county surveyor who sunlmoned and sn-ore 
the defendant, Durham, and another as chain-carriers. 

The surveyor and the two defendants and the other chain- 
carrier, proceeded to snrvey t l ~ e  land and the trespass was in 
making the survey under the circumstances hereafter stated. 

The prosecutor claimed the land ernbraced in the defend- 
ant's survey ; alleged that he had been in possession for more 
than: fifty years under known and risible bonndaries; he 
showed a grant issued in 1803, and a deed for fifty acres svhicli 
covered a portion of the tract surveyed ; tlie defendants and 
t h e  siirvejor passed tlirouzll a field claimed by the prosecutor. 
and which had been cleared, fenced and occupied, for two yeara 
or more, bv a son of the prosecator; the prosecutor knowing 
the  intentii8n of the defenclant, Hanla ,  to enter and survey this 
land, ob,jected to his doing FO ; when the survey was made the 
son of the prosecnt~r  was present and for Ilk father forbede 
the surveyor and defendants from entering, upon his land : 
they did er ter  and run a line through it. 

The defendants insisted that they were not guilty upon this 
state of facts, and that tlie indictment conld not be sustained 
under tlie act of 186.5-'66, chap. 65.  

His IIonor charged tile jury that if t l iej  believed tile testi- 
m o ~ y  the defendant% were guilty. 

d4-ffomey Generctl Sikp and TI: 27. CaZdwll !or the State. 
!3rc Counsel for defend ant. 

BOYDEN, J. His  IIonor .\:.as mist&en in sapposing that the  
act of 1865-'66, was intended to cover such a case as this. T h e  
act is entitled '.an act to 1)revent wilful tresspasses on lands. 
and stealing ally kind' of property therefrom ;" i t  was mani- 
festly its object to keep off interlopers, and to sobjeet them to  
indictment, if they invaded the possession after they had been 
forbidden. 

The defendants in this case eupposcd that they were en- 
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gaged in  the performance of a duty imposed upon them by 
law, they had no purpose or intent of doing any wrong to the  
prosecutor. 

The  defendant, Hanks, having made an entry and having 
procured a warrant of survey, and having employed the county 
surveyor who had summoned and sworn the defendant Dur- 
ham as a chain-carrier, m r e  all in the act of making a survey 
of the entry when they passed t,hrough a small piece of in- 
closed ground, vhich had been cleared arid cultivated by the  
son of the prosecutor, who was present, and by the directions 
of his father, forbid the entry, and the case states they had 
before been forbidden, but that could make no difference. 

I n  the case of the S'tnte v. IWcCuulos~, 9 Ired., 315, the pres- 
en t  Chief Justice says the "gist of tlie offence of forcible tres- 
pass is a high-handed i n ~ a s i o n  of the actual possession of an- 
other, he being yresezt; the title is not drawn in question." 

W i t h  what propriety could the action of the defendants be 
denominated a high-handed invasion of the actual possession 
of the  prosecutor. It wonld seem to be a complete perversion 
of language thus to designate the conduct of the defendants. 

Doubtless the defendants honestly believed that the warrant 
of survey gave them a license to enter the land of the yrosecu- 
tor, if i t  became nccefsary to do so, in  surveying the entry. 
It may be that In this thsg were mistaken, and that if the 
field through which the? passed was not vacant land, but 
really was the land of the prosecntor, the defendants subjected 
themselves to n civil action, but not to nn indicttnent for a 
f'orcible trespass. 

There is error. Tliia will be certified. 

PJM CURIAM. Error. 
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BTATE vs. MARTHA QUEEN. 

Where a Statc'a warrant was issue6 agaiust several aersons, one of whom was not 
arrested, but  went before a Justice of the Peace and entered into a recogni- 
zance to appear at  a future time, and failed to  appear, and the Justice after- 
wards re-issued said warrant, without any speclal command endorsed thereon, 
,I&, That the person who had entercid into the recognizance could not be 

nlrested on said warrant That the warinnt was 'ymcnslm ofcio,"~and that the 
officer acting: nnde r it, was e trefiyssser. 

This wat; an indictment for ttssaule and battery, tried before 
Mitchell, Judge, at  Fall Teriia of IVillie~ Snperior Court. 

The facts of this case arc l'nlly stated i n  the opinion of' the 
Court. 

Under instructions i:~,,li the Court, there was a verdict ot 
guilty. Jndgnlent by the 0\)11:.t, and apl?cal by the clefe'en- 
dm t. 

Attorney (ienerd for the State. 
b4crches for the defendant. 

BOYDEN, J. In this case a warrmt ha3 issued, on the 27tL 
day of October 1870, by W. A Foster, an acting J~lstice of 
the Peace, against the defendant and her two sons and daugh- 
t e r ;  and one Teddcr, the ehildron being minors, cliargiug 
them with larceny of a, cow, the property of one Trensaw. 

The warrant was executed on the two sons and Tedder, 
by a constable, Anderson, but not on the defendant Nartha 
on account of alleged sickness. On the next day (Nov. 1,1870,) 
the warrant was returned, and a t  the instance of the defendants 
was postponed until the 8th day of November, and the de- 
fendants who had then been arrested, were pnt tinder a re- 



o i 5 I Ap:ii, .: i.l, t:.e Just ice of the I'eac? 
;,laced t h i d  :xl i ie  -7 i:: tlie l>:~nJ ,  of the constable Andel 
aorl witlioue nil: t i  d% r;cil?or.t t'icrc-)I>. :3 s!low that  the de- 
I"mdani PI:ritPln, ljet3ro :list t ;we L:i,d becn p n t  under ia parc 
i.r,cognizanc.c. anti j~~rr;?i!tcd ti d e p a r t ,  i ilt that such had hec 
dcnc, v7aq -.~~eil  known to the stat\:e. 

On I k e  I ' l t l~ of April, tlie constablr Anderson, together 
w i ~ l i  the  pro,wc"tor Parker  and :n.o other persons, in the night 
went to the Iwuse of the defendant Illartha, she being in bed, 
and cal!sd upon her rjon to  get lq) q-ld strike a l ight md let  
them in, which he refused l o  do. 

Tlre prosecutor, tlzerl after being refused ildmittauce, at-  
tempted to force open the door, and the a s s s d t  and batteryr, 
cllsrged i n  the indictment was made upon the prosecutoa 



while hc n a s  attemptiilg to force his may into the house 01 
the defendant; so tilnt the casc turns upon the validity of the 
warrant. If the warrant was sti?! in force, the defendant 
wafi gnilty. then she h.nd no right to resist his entry into 
the house. The State Irliists tiiat i :~nst l~ncil  nq t l ~ c  warrant 
has r o  certain day for its rutur!~ :t i 3  still in toree. 

To this i t  n kts rep"lcc2 t11st tlre wnrraut has n certain and 
definlte object, to wit : :n bring rhr parties therein charged, 
laefma: the JnsLicc that he 1 1 1 ~ ~  deal ~ : ! t ! ~  them weording to 
!ax ; and that \ ~ i l e n  tLe 11nrties r-harged in  the wnrmnt had 
appeared hcfurc the J ~nsticc, nnd he Irad taken  their recogn:l- 
zance, :md 1,twuitted the defendant; to de1,art the warrant had 
spent its force ant1 wna j ; ( ~ , ~ : u s  <2i@C~, a n d  i t  would eeern the 
justice so cnn=iclerad i t ,  a n d  tliat wl en hc rcdeiiwred i t  t o  the 
comtable, I t  was ii>l'  tile puryoec nC' wrcsting the defer - 
dant T'eddw. as lic lmd renewed tiw rrarract ns to liim by com- 
~nandiag  the c o r ~ s t a t ~ l ~  to w-nrrest him, and t o  bring h i m  
fortlLwith before? the justice ; and i t  ;vould seem that this was 
the ~ ; r c p e ~  col;ysc, ;,r;t z!ljo!i that wc give no opinion further 
than to say that the J;:sticc cson:,l not  aiathrize t h e  arrest of 
of the defs.ntiaot by 4 h c .  warra :~t  to tlic constable 
without m m c  commnr,ii CP tr: ,4 t:*e~o:>, .u:. the arrest of the 
tldezldnni- 

Ir: tile case of t i t ?  ,ji,ii<, v. l;ri.t:',/ir , 3 Ire. i I, it is said that 
after once taking bail, thc sheriff' c:) f ind ing  the bail to  be ir,- 
anfficient, !ias no  right to  y e  arrest thc defmdant, anJ  that the  
defendant i n  S I I ~ ! ~  a ease was j:~atified i n  resistiiig the arrest. 

And i t  has also hecn held '.that if H. sheriff have a ca sa;, 
and after paynicnt Irp the debtor withir'i his knowledge, he  
(the  heri iff) arrest him, :t is undoubtedly false imprisonment 
Den, on demise of Jfi~rreZI v. Boker$s, 11 Ire., 424, and is  is 
there seid by Chief Justice 12uEn that  it is illegal to act on a 
$ j a ,  after ~atiefaction to the sheriff and he is a trespasser, if 
he  seize goods afterwards. And in Bammett 8. Wyman, 2 
Naes Rep., jt. was mid illat the execution thereby became 
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_fumdus o$cio, and the sale under it VRB void, and conveyed 
no title to the purchaser. 

So in  our case we think think the warrat  was f unctzcs ofxio 
and that Parker and the others were trespaesess, and that the 
defendant had a right to resist their entry into her dwelling. 

There is ewer. 

I. The turkey is a domestic animal; Ihercfore when a bill of indictment ? h a r p  
that  A. B. ''one turkey of value of six pence, of the goods and chattels of @. 
D., feloniously did steal, takc, and carry away," held that such indictaent  i b  

sufficient in  law. 

2. Distiuctiou betwcen sienling doniest~c t lniwii l i ,  and xnirnals Jtruc ,iC;iUpz:e 

stated by BOTDEY, J r:ooz. 

This was an irxdictment tried Ixfio~t! Clarke, Judge, z t  Fail 
Term of Wayne Superior Court. 

The  indictment charged that the defendant, " m e  turkey of 
the d u e  of live cents, of the good& and cliattela of Willianl 
Ganis, feloniously did steal, &c." Upon the testimony in thc 
case, the defendant was convicted. A motion i n  arrebt of 
judgment was made by the defendant and su~tairied by PIk 
Honor upon the ground, "that the indictment was insullicient, 
for that i t  failed to state that the turkey stolen was a tame tnr- 
key. That the turkey was a native fowl of Americtt, large 
numbers are found in every part of the State, wild and unre- 
claimed, and that the indictment should have negatived the pre- 
sumption, that the turkey in question was wild and unrecllaim- 
ed." 
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From the ruling of His Honor, the State appealed to the 
Snpreme Conrt. 

Attorney Genera2 for the State. 
ATo C'ozcusel for defendant. 

BOTDEX, J. His lIonor was mistaken in this case, in sup- 
posing that our domestic turkey is a creature ferae 7~aturaz. 
All the authorities cited by His Eonor, are cases of creatures 

,f'erae fiaturae, and we take tlie case to be clear, that where B 

creature (for the stealing of which) a defendant is indicted is 
fe rae  naturue, i t  will not be sufficient to allege, that the prop- 
erty was of the goods and chattels of one A. B., the owner; 
in such case, the indictment must further allege, that the crea- 
ture was dead, tamed, confined or reclaimed, Bussell on Crimes, 
002. 2, p. 152. But surely this cannot be the case, vhen the 
defendant is indicted for stealing one of our domesticated tur- 
keys. 

I n  Bishop's Criminal Xaw, eo2. 2,  see. 787-788, speaking of 
animals, .ferae ncctzcrae, and of which larceay may be commit- 
ted, when reclaimed says, "domestic aninlals and fowls, wch 
as horses, oxen, sheep, hens, peafowls, turkeys and the like; 
which being tame in their nature, are the snbject of larceny 
on precisely the same grounds as other personal property. As 
to what is a reclaiming of a wild animal, killing him and get- 
ting possession of his carcass is so ; that such carcass is fit for 
food, is a subject of larceny. There is error. 'Phis will be 
certified, so that the Conrt may proceed to judgment. 

PER CVRIAM. Error. 



1. When a defendant i n  au ind ic tme~ i t  ectctcil h t o  a recognirancc f ~ u r  his n y -  
pearance a t  a term o! tlie Superior Court acd h e  appeared a t  said term ant? 
the cause was continued, bu t  he  mas required i o  enter in to  boud for his a r -  
pearance a t  the  succeeding t,e;.m, which he fnilcd to do,  anti cleparted withocr 
leave of the  Cour t ;  IIdJ: tlmt he might ix callcd ov,t oil n  s::hserjne.it day of 
t2.e term and the  failure noted upon t!!? :.ce<*rcl, 

?. Ic such cases it is not r ~ g u l a r  to  e z t w  a ;nd,uic:it i f i s ! ,  "Arecognizancc :, 
3, debt of record and the  object of a acii.e.fecl/ri i j  to notify tiiccognizor toahow 
ezusc niherefore the cognizce shonld not l:sT:c the execi~tlon ol the  sum thel'eb:- 
nckcowiedged. No judgment of forfiiit:!rc i u  rec,ul:c-' hefore issuing a PC;:,, 
. fmias .  

This was a motion for juiig;iiei,t ~ii,o!! a v f bc ia s  issaed 
upon judgnient n i s i  on a reeognizaccc. 

The defendant in t h e  indictment had entered into bond 
with Mr. A. Smith as snrety, for 11is appearance a t  Fall  Term. 
1876, of Johnston Saperior Court. PEe appeared at  said terlz 
and procured a continuance cat Ilia ease ; he was required tcl 

give bond for an appearance at the subsequent term. This 
bond he failed to give, and departed without leave of tlrc 
Conrt. On a s:ilsequent d a ~  of the term lie was called and . . 
failed to appear and jnd,rrriicnb:17,~~ war entered against hit21 
and liis surety. 

The defendant, bmith, insibted :il:tt one Ijonnd 1,~ a recogni- 
zance could n ~ t  be called and a rorfeitiue entered after the 
continuance of a cause, and mored to dismiss the scs're facica., 
which had been served on him. 

His Honor being of opinion with tlie defendant, Smith.  dis- 
missed the scirejacias, from which jndga:ent of distniesal t h ~  
State appealed. 

Attorney Gene~vl, for the State. 
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J3o~r)ex, J. His Honor wa3 mistake11 in holdi~lg that a dc- 
iendant coold not be callcd ont after the cause had been con- 
tinned. The defendant mas only allowed to depart npon en- 
tering into a recognizance of $500, but lie departed without 
having entered into thc rccognizanee as reqnired. 133s recog- 
imizauce required 11irn not  to dcpart without leave of the Court. 
It is the nniversal jbractice near the dust of the Court to look 
orer the clockct, and call s1ic.11 dcfcndants as have departed 
without the leave of t!w c o w t .  

B u t  in such csse, i t  ii; nut ~ e p ! a r  to cntcr a jatlgment wka'. 
. .A  recognizarlce, tIi,Iy c ~ ~ t e r c l l  into, is :i debt vf rccord, and 
the ol~ject of tt AZ~,-C'  f~ r ' ~ +  i j  to 110tify the cognizor to show 
cause, if'any 11a hare,  whc~.cioi.e t he  cognizee should riot have 
cxecntion u f  tire fatile rllerehy itr:l;r~owlcdgcd. Xo judgment 

L .if forfeitnre i.i rccjr~i,.ed before ibsuing the .~lre.fcccins.'~ 

The rccorcled clcfitr~!t inakea i t  ab~olnte ,  anl)ject o n l j ~  to such 
~nattcrb of lcgal e\itfemce as may i )o  sllowi~ by plea, or to  such 
matters of relief as nzav in13nce t!~e Gon1.t to remit or mitigate 
the f~rfcitrrrc." i jp in iun  o f J n d p  (<a.;ton in the case of iS%nfc 
J .  JiWs, 3 Dov. ck Thttle, 552. 

The  procceeciings i:) t h i ~  case :m rcry iriegular and infor- 
mal, but the only ol je i t ion  0 1 1  the part of the dcfend;mt, was, 
rlmt the defhrilt ot*e<~r:.c.Ti nf'tcr t ho  continuailce of the cause. 
-1nd ]Pis IIonor, Iwiny of trpin;iun, that ~v\lcn a case was con- 
tinned, tllc t l e f i n d n ; ~ ~  k:.,;:~: in Vonrt, the sccnrety thereby 
relcascd. 

En this tliere \r :ii 11. This wil! bi: certified. 
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I. Two p e h o n s  mdy be charged iu t he  silme bill ?f indictrueut \?it I l e t a i l~cp  
contrary t o  t h t  Sta tute ,  and  one of then1 ma3 be convicted, and the other ono 
acquitted. 

8. When oce  contract8 t o  sell a gallon of ~p i r i t uoua  liqsor, and a portion, vir : 
;css than a quart,  is d e l i ~ e r e d  at tlie t ime  of t h e  contract of sale, and after- 
wards  the  money is paid and three qaar ts  delivered, and subdequently t he  re 
rnaindcr of the  gallon, held t h a t  t!lis is not a violation of the  Statute,  unles,: 
It mas artifice t o  erade the law, ncd such i:ibent mas  :r cuestion of' fact whirl .  
unght t o  !lave been submitted t o  the jury .  

r, hhis was an indict~nerlt for retnili:~g contrary to tlie Statntc. 
tried before Nitcliell, Judge, at  Fd! Term 18'71, of Ca ldwl i  
Superior Court. 

The indictment cliargecl. a sale 1 , ~  Loti1 of tile clcfendants. 
There mas no evidence against the defendaut Brndley, and :A 

verdict was returned i n  liis favor. The testimony against 
Simmons, the other defendant  as, that he liad a qnantity ot 
spiritons l i q ~ ~ o r s  in a wagon near tlie town of Lenoir. 

A witness stated that lie werrt to tliia wagon and defendant 
had brandy i n  a barrel. Witness agreed with him for a ga! 
]oil, defendant then delivered to hilt1 a pint. So money wa* 
p i c !  at that time, and tlie gallon w a i  not ~neaslued 811d ~ e f  

. TTe filrtller testified that on the day after Ile received 
the pint lie went xgaiii to the wagon of the defendant, and 
I)aid for the gallon, the defendant a t  tliat time delivered tc, 
Ihfr:. three quarts, and afterwards on tlie same day another 
pint so as to make up the gallon. Defendant Simmons had 
been indicted a t  a previous term of the Court for selling t l l ~  
pin: first spoken of, and had siilbtni:ted. 

Defendant's connsel insisted til: l t  ns tlie iildictu?ent charged 
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a pint sale, and there was no proof against Bradley, that there 
was a fatal rariance, and that the facts proved by t l ~ e  State's 
witness did not make out a violation of the Statute. 

His IIonor charged that one of the defendants might be con- 
victed and the other acquitted, and that if the jnry believed 
the witness, Simmons was guilty. 

Verdict of guilty. Judgment and appeal. 

Attorney Genera7 and H< 1'. Cydn'?oeZl for State. 
Felk for defendant. 

BOYIIEN, J. This was an indictmeut for selling liqnor contra 
ry to the Statute, and it was alleged that Simmons and Bradley 
were both guilty as the indictment charged a sale by Simmons 
and Bradley, but i t  turned out in the cvidence that the sale of 
the ~pir i ts  was by Simmons alone ; and i: is contended that as 
Simtnons alolie sold the spirits, even he could not be convicted. 
and as two were charged with selling the spirits, and bnt one 
convicted, it constituted a fatal variance. W e  are not aware 
of any authority for such a position, and t l ~ e  anthoritics cited 
lor the defendant do not sustain the position. 

I t  appears from the evidence that the defendant Simmons 
contracted for o gallon, and at the time delivered but a pint, 
and received no money for this first pint delivered, defendant 
submitted and was,fined. That on the next day he paid for 
the gallon, received three quarts and on the following day re- 
ceived the remainder of the purchase. And His Honor upon 
this evidence instructed the jury that if they believed the evi- 
dence defendant was guilty. Tn this there was error. Bad 
IIis Honor directed the jury to enquire ~ ~ h e t h c r  this was arti- 
fice to evade the Statute, and they Ilad so found we could not 
disturb the verdict, however impropcr i t  miglit have been, 
npon the proof offered. 

W e  think npon the proof i t  was a purchase of z gallon, and 



a i s  Honor charged the jury that rrnless the receiving tLis p lo t  
; Y ~ S  an zrtifice to evade ths Statute, the Jcfkndarlt X V R ~  no$ 
gni: ty. . -  % 

Tbere was error. Let t L i s  hc cemhcc,. 

1. When a Judge in  chargiog ti 3u;y ust:; Chis l.ingudgc, to-wi: : "1: -5:- ;hi:.&- 
ter, (referring to a witness,) is of ordinary rcspestshility, you  wi!: !ako licr 
testimony to be true, ranlcss sho is fully aud thoroughly contradicted, 5: Is cr- 
x ~ n e o u s .  I t  is the pror ince  of 8 jury t o  pas supon  1!1c srcdibili?y of a wi t~esa ,  
iind thc weight of testimocy, and nlt,!!on$~ ihc  w ! l n t x ~  may bc itcvc? ao i.qmlc6- 

ble, yet, where thcre is a conf io: oi'testimony, the C ~ ~ n r t  cxnn,,t :el? a j o ry  that  
they must fakc t he  tzstirncny 13 ?,o t;;:c. Sur.L: a c::ai;ie is iu ~iol: , t ion cf t h c  
Act of I'i(i(i. 

This was an iridlcticen: h:. :I?'DLJII. : ~ ; ~ \ i i  be f~l r .~~ lIit~i~~;!i,  
Judge, :it Fall ' I 'er i~~ 18$Ij of T\'ilki.? Superior 'onrr. 

The principle witjjess for tile State, wnj ,2111eli~r Adnn~e ,  
daughter of the proaecntor, *!lo tcsiified that die heard the dc- 
fendants threaten, at Mrs. Parlcer's, to burr1 fler father's barn 
and other property, and to kill h im,  mcl defendants persuaded 
her to leave her father's house, 2nd jf sllc ever told i t  they 
would kill her. I n  consequence of these threats, she left on 
Thursday before t l ~ e  barn was bunlt, wbich Tras on Friday 
night. Tlie State offered to prove that the father of the wit- 
ness sent n messenger for his darxgllter, who was in Caldwell 
county, and to relate a conversation betwecn witness and the 
messenger on their retnrn. This ivas ohjeeted to, bnt admitted 
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by the Court as coniirmatory of' the statement of witness as to 
threats, &c., and no further. I n  reciting the testimony of 
Amelia Bdams, the Judge said to the jury : "It is proper for 
you to take this view of the case : she fixes the time, place and 
persons present, if her character is of ordinary respectability, 
you will take her testimony as true, unless sha is fully and 
thor6ughIy contradicted ; that the witnesses offered to contra- 
dict her, even there at the time they described, and it  is for the 
jury to say whether they had contradicted her or not in her 
statement," and in referring to her testimony the following 
language was used : "She testifies before the i~o:.!d, before these 
men, before you, it is for you to say how far she is to be be- 
lieved." Other exceptions to testimony were made, and other 
parts of His IIonor's charge were excepted to. I t  is nnneces- 
sary to state these exceptions, as the opinion of the Conrt is 
based upon that part of the charge above recited. Verdict of 
guilty as to one of the deiendnnts. Jndgulcnhnrld appeal. 

At8orncy General and A/rw@Id for State. 
I?. Z. Liwwy for defendants. 

READX, J. I n  his chargc to the jury, His  4Zonor said of 
one of the witnesses for the State : 

"If her character is of ordinary respectability, SOIL will take 
her testimony to be true, nnless she is fnlly and thoroughly 
contradicted, &c." 

Although a vitness was of mure than ordinary rcspectabili- 
ty, yet tho Court could not tell the jury that they must take 
her testimony as trne, if i t  was in conflict with other witnesses 
or with circumstances. Mistalie is as fatal to truth as corrup- 
tion, and the purest may be mistaken. Ror does the quelifi- 
cation which His Honor made, cure the error. I I e  did not 
leave i t  to the jury to weigh her testimony with the testimony 
of other witnesees and circumstances, but they must believe 
her anless she n-s fd2y and tho/rozcpiZy contradicted. SnZae- 

40 
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quently in referring tar tilr t e s t i m o n ~  of this same witness, l l i s  
Honor said to  the jury, ' ' ~ l ~ e  testifies before the world, before 
these men, before yon, i t  is for you to say how far she is to be 
believed." I t  is insisted that this cures the original error be- 
cause here he leaves the question of her credibility to the jury. 
On the other hand i t  is said that this aggravates the original 
error. That i t  is thc same as if His Honor had said, See ! here 
ie this wornan who testifies beforc the world, and bcfore the 
defendants, and before tho jnry, and how can yon fail to be 
lieve her? hsd  aitliough the law furbids mc to ssy so in  PO 

many words, yet you are vcrly dul l  if ~ o l l  do not perceive that. 
I think you or:gl~t tci heiierc I m .  

We do n o t  t h i n k  i t  lioeessxry to notice tlrc other esceptions, 
because tLoy will t ~ ~ t ~ ! ) n h ' ; .  J I O ~  arise on another trial. 

There is errn 

I .pOuc  sunrnruoned as au expert in a c r i n i n d  action is eulit!ed lo  evtra eom- 
yeusntion ander the A c t  of 1870-"71, chap. 129, sec. 132. 

'Notion to retax costs, heard before Watts, Judge, at Special 
Term, Sanwwry, 1872, of Wake Snperior Court. 

The indictment was for mpe, and Dr. E. B. Haywood mas 
summoned, not as a witness to any fact, but as n professional 
expert. 

I n  was admitted that the State was liable to be taxed with 
the fee for his attendance as a witness. 

The Clerk, in taxing tbe bill of costs, was presented 1)y the 
witness with a bill for $10 as a proper fce for his attendance. 
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The  Clerk declined to allow the same, and allowed the usual 
fee for attendance as a witness. 

X motion mas made before His  Honor to retax the costs and 
allow the witness compensation as an expert. I t  was adrnit- 
ted that the fee of $10 mas reasonable, provided x~itness could 
prove attendance as a11 expert. 

His  Honor was of opinion that the witness was not entitled 
ti, any cori~pcnswtion as an expert, and disdlomed the ~notio~k, 
and directed the ordinary fee to be taxed. 

From this judgment the witness, E. B. ITayvood, appealed 
to  the Supreme C o ~ ~ r t .  

PER C r ~ i r ~ x .  Tho, Act of 1370-"il. section 133, cal!aptet. 
13!+, sho~vs that the Conrt has poIver to allow compensation t ~ a  
n witness suiumoned as  :HI expert. 1. i3 a d m i t t 4 ,  i n  this case, 
that $10 was n ~~easonable fee. The motion to retux shonld lie 
n l l o w ~ l .  This will l x  certified. 

STATE , , GEORGE HENDEEYON. 

If oue by tric!i o r  con t r iva i .~e ,  gets possession of t he  goods of .%notlirr, and thr 
act  be  done in  such a r a y  as t o   how a felonious intention to "rvccile the 2010,' '  

b e  laguilty of larccu?., as where, i'l:addition to other  instances atatsd in ,!tot,, 

r. Deal, 64 N. C. , j  one s n a t c l m  moue! from the  bauds of  a man, and imnlc~!i 
ately escapes to avade t ho  procoss of law. 

Mala v. Deal, 64 N. C. 270, and State v. Shellon, C5 N. C-. 283. discussed, and tire 
distinction between trespass and larceuy sthted by PE.~RSOX, C. J. 

This was an indictment for larceny, tried before Watts, 
Judge, a t  Fall Term 1871, of Wake  Superior Court. 

The charge was that the defendant had stolen "one United 
State's Treasiwy note, issued by the Treasury Department of 
the United States of the denomination of fifty dollars," B c .  
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The prosecutor stated that he was in conversation with a 
stranger at the market-house in Raleigh, that the stranger pro- 
posed that they should go on a street parallel with Fayetteville 
street, so as to get into a shorn. That after getting round on 
the street the stranger pnHed out what is known as a tobacco 
60% trick. At  this time the defendant came up, and the 
stranger proposed to bet the defendant $10, that he could not 
open the box i n  a qivan t ime. Defendant took the bet, and 
the stranger asked the prosecutor to lend him $5 to make the 
bet. The witness took out a fifty and two five dollar bills, 
and as he was undoing the money, the defendant snatched the 
two bills out of his hands, and he and the stranger ran off out 
of the street towards the rear of the shop and escaped. 

The defer~dant was arrested in the town or Qoldsboro, and 
the stranger has never been found. 

Defendant's counsel asked the Court to charge the jury, 
that upon this state of facts he, (defendant) was not guilty. 
The Court declined SO to do. Gilt told the jury, that if the 
prosecutor was to bf: believed, and the defendant snatched the 
money with intent felonionsly to appropriate i t  to his own use, 

the circumstances detailed, &c, he was guilty. 
Verdict ot guilty. Judgiuent and appeal. 

Attorney General for the State. 
A. H. Lezois for the defendant. 

PEARSON, C. J. There is no error. I had indulged the 
hope that i n  the opinion, State v. Deal, 64 N. C., 270, and in 
the opinion, State v. Shlton, 65 IU C., 294. The distinction 
between z mere trespass and a forcible trespass on the one side, 

simple larceny and robbery on the other, waEi so plainly 
set out, as to put an end to the question. So as not only to 
enable the Judges in the Superior Courts to act upon the dis- 
tinction, as His Honor, Judge Watts did in this case, but also 
to satisfy the attorneys, that if men bg stea!th or by force with 
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a feloneous intent, took and carried away the personal prop- 
erty of another ; that i t  was not necessary to trouble this 
Court with questions turning upon that distinction. 

I n  Deal's case the Court say the prominent feature of a 
feloncous intent, is that the act be done in a way showing an  
intention "to evade the law. Instances are then set out of 
acts, that show an intention to evade the law. Taking by 
stealth, taking by force with blacked faces, to this we will 
now and another instance, matching money out of a man's 
hand, and instantly running o$; and endeavoring to get out 
of the reach of the hands of justice. I n  Deal's case wo say, 
"There is no one feature of a felonious taking in the face of 
this transaction." I n  this case we say, that every feature in 
the of the transaction shows n felonious intent. Contri- 
vance, confederacy, snatching and running off' for the manifest 
purpose of evading the law. 

No error. This will be certified. 

PER UUBIAM. Judgment affirmed. 
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STATE ua. B. F. WHITAKER e l  al.  

1. T h e  owner of land i u  an incorporated town may lawfully reuiove a house 
from one par t  of his land t o  another, notwithstanding that,  on petition filed 
for  the  purpose, the town authorities have ordered the  laying out  ot a street 
on  tha t  portion of 'the land t o  which the  house was removed, the strset not 
having been actually laid off and located prior t o  sucll removal and the olrner 
of the  laud not  haviug notice of the  petition. 

2. Whether, in such case, land cnn be talreu without jus t  cornpeusat io~,  yuerk, 
bu t  i t  certainly cannot be  taken t o  subserve private interests,  as when an in- 
habitant seeks tocause a btreet to  be located o n  the  land of another, because 
i t  will facilitate such apulicant iu the ercction of a store t o  be used tor his p i -  
r a t e  benefit. 

This was an ir~dictrlient fbr obstructing a pnblic street in the 
town of Enfield and was tried a t  tlle Spring Term 1571, of 
Halifax Superior Court, His  Honor Judge Clarke presiding. 

The facts .we sui3ciently stated in the opinion of the Court, 

The Attorney General for the State. 
Xoore cG GcctZi7~y for defendant. 

BOYDEN, J. This was an indictment charging the defend- 
ants with a nuisance in obstructing a public highway. The 
defendants pleaded not guilty, and on the trial the following 
facts were established : One Peter Forbes a citizen, and one 
of the  con~missioners of the town of Enfield, on the 5th day of 
September, 1870, filed Lie petition addressed to the Board of 
Gommissioners of said town, of whom he was one, setting 
forth in his petition, "that he was the owner in fee 01: a meant 
lot in  said town, that he  was desirous of erecting on said k c a n t  
lo t  a store-a house of busiaess-bat in consequence of an un- 
necessary bend in the  road, the erection of his house of busi- 
ness wonld obstruct the  said street, a very few feet. There- 
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fore, your petitioner prays that  your board, in order tofadi- 
ta te  yourpetitionm* in  the erection of said building, and to 
further improve the appearance and enhance the beauty of 
said street, leading from post office by Whitaker's, Ward's, 
Johnson's and others, that you extend the same from P. Levy 
& Son's corner, N. E. 120 feet a t  right angles, to the Scotland 
Neck road, and your petitioner will ever pray." I t  further 
appeared that on the 27th day of September, (12 days after the 
removal of the house,) the petition of Peter Forbes was heard 
by the co~nmissioncrs and nn order issneii on that day for a 
jury of five f'rce-holders to meet on the land designated in  the  
petition, and to lay off tile street and to report their assesments 
and proceedings, in  due form to the board, an2 that on the 
first day of October, the jury of fivo free-hoiders went upon 
the land. laid off the street, but assessed no damages, and on 
the same day ruade a re twn to the board, signed by one of the  
jury. I t  further appeared i n  evidence that the defendants, 
when they removed their own Ironse on thcir own land, had 
no notice of the  proceeding of Forbes i n  filing his petition on. 
the 5th day of September, 18113. So that the naked question 
in the  cause is raised, whether these defendants have been 
guilty of a nuissnce i n  obr;ti.actfng a publie highway by mov- 
Ing their own house from one portion of thefi. own land and 
placing i t  upon another portion of ;t, w!leri a potltion had been 
6led to establish a public street, whach \ m s  n o t  laid off until 
after this removal. 

It would seem from this shar*, ilktory of" thc cat.e, as i t  ap- 
pears upon the record, there cannot be tllc lcast difficulty i n  
regard to the law of the ease, and that the case does not in 
any way raise the grave and important question 60 ably dis- 
cussed a t  the bar, by defendants, as to the power of the com- 
missioners of the town of Enfield to condemn the private pro- 
l ~ e r t y  of an individual, for public use, with0u.t full and just 
compensation. A n d  i t  may be worthy of rernark that the  pe- 
titioner, Forbes, did not aek t l ~ e  condemnation of the land of 
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%he defendants for the use of the public, bat tof~cilitate hi?% 
in the erection of a stosl~--n I~ouse of business-for his OTD 

private benefit. We are by no means prepared to sanction 
the doctrine that private property can be taken for thepzdlic 
use without just compensation, but surely i t  cannot be thus 
taken for private use. 

Upon this case His Ilonor charged tile "jury that the de- 
fendants mere not entitled to sny notice of the proceedings 
before the Board of Commissioners, to establish or alter the 
street, but that as soon as the board decided to 7ay 0 1  the street 
i t  was, in contemplation of law, ?aid out, and that the defend- 
ants mere guilty if they afterwards placed tllleir house on any 
.part of their own land, in the track of the contemplated street 
and before the same was 2ctnall,y laid off." 

I n  this there wss error. This will be certified. 

1. I n  an iudictmenb f o r  ;a mfsdemeauor, n defendant has a right to challange a 
juror  forcausc, and this right is liot confined to capital cases. 

2. Where adefendant proposes to cliallangc a juror for cause-and the judge ac- 
nounces generally that  such challengrs are  "unusual," except in cap~ta l  cases 
-it i d  not  necessary that the defendant should name the particular fnror, nor 
assign a special cause. 

3. The 8uppoWd analogy between a callw of eilnllenge and an exception, tc, e ~ ' -  
dence does no t  exist. 

This was an indictment for forcible tresspas, tried before 
Cannon, Judge, at Fall Term, of 3'orsytl;e Superior Court. 

I n  selecting a jury, the defendant, after exhausting his pre- 
emptory challenges, aslied to l ~ e  allowed to make further ehal- 
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lenges for cause. This was denied by IIis Honor, upon the 
ground that i t  mas unusual, except in capital cases. To this 
rulling the defendant excepted. Tho jury was empanelled 
and evidenec given tending to Frore thegailt of the defendant. 
I t  is nnnecessary to state the facts more fully, as thc opinion 
of the Court is rendered upon the point presented in the 
above statement. Virdict of  guilt^-. Judgment and appealto 
the Supreme Conrt. 

BOYDEN, 2. 111 tllis case, after exhausting his peremptory 
challenges ; the defendant aslccd to bc allowed to make further 
challenges, for cause ; without naming any one of the jurors, 
or assigning ally specilLic cause of challenge. 

This right to clinllenge for cause was ref~~sed, His Honor 
holding that such cldlenges could only be made on trials in 
eapi tal cases. 

Upon this part of the recold. the question arose, whether to 
avail himself of this apparent crror, the defendant should not 
have named the pxrticnlsr juror, and assigncd aspecific cause of 
challange; i n  analogy to t h  case of the  ejection of evidence, 
in  which case tbis Conrt 1 1 : ~  repeatedly held, that to show 
error in such caso, the party excepting rnmt put upon the 
record, the eviclence rejected so this Court, might determine its 
materiality, as otherwise the  Court could not adjudge that 
there was error. 

After much consideration n, majority of this Court are of 
opinion that E i s  IIonor erred, when he espresslp denied this 
right of challenge i n  misdemeanors and confined i t  to capital 
cases. 

Why proceed to name the juror and assign the cause of chal- 
lenge, after E i s  Honor had distinctly announced that sncli 
challenges could only he made in capital cases. 



W e  regret the necessity of awarding ~en& de n o . ~ ' ~ ,  as 
the case shows that the deferidant admitted the act of violence 
charged as a forcible tre~lpass, and seemed to rely for his de- 
fense upon the grouud of the unco:~~tituiicnality of the act 
dikct ing the lery of the tax, for which the Sherift' made the 
the seizure. 

I t  seems that a such a defense can;liht *:\a:: th1: defeildaut. 
There is error. Fr&irc? de 9 x 0 ~ .  

This will be certified. 

UPOE the  trial of an inciictueut for " n c i a v h i l y  and  wilfuily demolishing" a 
public school-house, under  chap. 24, acc. 163, Rev. Codz, t h e  record of a peti- 
t ion i n  equity of several persons who  tliercic c l a ined  !it:e to t h e  locus i n  quo, 
~ e t t i n g f o r t h  their t i t le  thereto ns te:~ar!ls in  common, t h e  order  for  partit ion, 
t he  repor t  of t he  commissioners, and final decrce, confirming tha t  report,  
a r n o ~ g  whom was a par ty  ~ n d e r  whom !he defendants claimed, t h t m  being 
evidence of defendaul's possession, e r sn  if not  snl'icient evidence of t i t le,  is 
certainly admissible as evidence, tendin: t o  e::;~lziit t hc  piiuscs.;inn of t h e  dc- 
fendants and their boor6 ;'~lcc. 

This was an indictlnent fur clet'aei~~g, k c . ,  a iwmmoa-school 
house under the Statute, tried before His Pimw, Judge  Can- 
.>on, a t  Fall Term f 871, of Xo~van Snperior Court. 

There was evidence tending to  prove that onle T. Kesler 
!lad kept possession of t!le sehw~!-i~onse fkow about 1863, aqtil  
the time of tlic alleged injury, nnd haJ  thr: Jiousc locked acd 
kept the key. It m a  also iu evidence that a i d  IKesler had 
zlaimed title to llle house some i h o  prior ta the alleged in- 
jury, had consulted counsel as to his rights, and had been ad- 
vised that his title thereto was ~ m d .  and t h a ~  he cornmunica- 
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ted his claim of title, and the Iegal advice received to the 
defendants, and authorised them to do the acts complained of. 

The defendants thereupon proposed to oEer in evidence the 
proceedings of a suit in a late Court of Equity, the same be- 
ing a petition fled for partition by the heirs at law of one C. 
Kesler in 1844, of whom said Kesler was one. The defendants 
proposed to offer in evidence the petition, all the orders and 
decrees therein, including the appointment of conmissioners 
to divide the Iand. the report of the commissioners, and to 
show in addition that the school-house was situated on the lot 
of Iand laid off and assigned to T. IKesler, under wllom they 
claimed, and that the report had been confirmediby a final 
decree. 

All this evidence was objected to by the State, and rejected 
by His Honor on the ground that the report had not been reg- 
istered. Defendants excepted. 

There were other points made, but i t  is considered unnec- 
essary to state them, as the case turned on the point abow- 
stated. 

There was a verdict of guilty, and from the sentence pro- 
nounced, the defendants appealed. 

Attorney General for the State. 
BZackrlzer c% iticCorkle and Bailey for the defendants. 

READE, J. I f  the defendants vere in  the [adverse possess- 
ion of the school house, and bona fide claiming i t  as their own: 
it certainly was not a crime in them to pull i t  down. I t  was, 
therefore important for them to p rwe  that fact, for the words 
of the Statute are, "shall unlawfully and wilfully demolish, 
a h . "  Rev. Code, ch. 34, see. 103. 

Upon the supposition that the record which was offered and 
rejected was not sufficient evidence of title upon an issne di- 
rectly involving title it was certainly evidence tending to ex- 
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plain the possession of the defendants and the born $des of 
what they did. 

The rejection of this evidence was error, and entitles the 
defendants to a vnzire de novo, and therefore i t  is not necess- 
ary that we should consider the other esceptions; as they will 
probably not arise %gain, 

There is error. Let this be certified. 

STATE us. TTIKDSOR ?JASON, 

1. When an assnnlt and battery mas committed on the 12th d q  of AIarch, 1869, 
and bill of indictment was sent and found a I w e  bill on the 17th day of April, 
1871, held that the statllte of limitations was a bar lo  the plosecution, notwith- 
standing a warrant was issued on the 13th day of March 1871, tried on the 17th 
of April and dismissed at the prosecutor's cost. 

2, The lam is well settled, that  n person born on the fisrt d a ~  of the year, vill 
betwenty-one years ofage on thelast day oft!leyear, and on the earliest moment 
ot that day. For such purposes tho law does not regard the fractions of a day. 

This was an indictment for an assault and battery tried be- 
fore Mitchell, Judge, at Fall Term 1871, of Willres Superior 
Court. I t  was in evidence that the oftense was committed on 
the 12th day of March 1869, and the bill of indictment mas 
not sent until after the expiration of two yeas, from the com- 
mission of the offense, viz:  on the 17th day of April 1871. 
To rebut the statute of limitations, (which mas relied upon by 
the defendant) the state relied upon the fact that a warrant 
was issued and served upon the defendant on the 12th day of 
March 1871. The said warrant was returned before a Just& 
of the Peace, and tried on the 6th day of April 1871, and 
dismission at  the cost of the prosecntion. 
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PIis IIonor held that as the warrant was taken out before 
the expiration of the two years after the cornmission of the 
oEense, the defendant could not avail himself of the statute 
of limitations. 

There was a verdict for tde State. Judgment and appeal by 
the defendant. 

~ O ~ ~ E N ,  J. T11is was ail irldicttrlerlt for assault and battery 
committed on the 12th day of March 1869 ; the indictment 
having been found, on the 17th day of March, 1871, more than 
two years after the conitnission of the alleged offence. The 
defendant relied upon the statute barring sucb indictment after 
two years. Tlle State's counsel to repel the lapse of time, offer- 
ed in evidence, a States warrant taken out agizinst the defen- 
dant for the same offense, by the prosecutor, dated the 12th 
day of March 1571, and this warrant upon the examination by 
the justice, was dismissed at the cost of the prosecutor. 

I n  tlrc first place, i t  is to be remarked t h t  the two years 
]lad expired, hcforc sning ont the warrant, on the 12th day of 
Xarch 1871. The law i 3  well settled, that n person born on 
the firot day ofthe year 1800, wonld be twenty-one years old, 
on the Inst day of the gear IS20 ; at tlieearliest moment of that 
day ; as for such pnrposes the law does not regard the fraction 
of a, day. And in this case if i t  had been proved that the 
offense llad becn committed at 11 o'clock, P. N., on the 12th 
day of bEaxh 1369, tlic two years vould have expired, on the 
11th day of kluich, 1871, at the earliest moment of that day. 

I:ut waiving this, 111)on what principle of law, can i t  be said 
that the t:~kiog out of % warrant, in this case, which mas dis- 
nniBsed on the hearing could operate to repel the lapse of time, 
we are wl1oli.y unable to compreliend. Had the defendant 
been bor~nrl to Court, to mirmer the charge there might have 
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been some plausible ground, for insisting that suing out the 
wwrant before the expiration of two gears, wts  the commence- 
ment of the very prosecntion of the offence for which the indict- 
ment was found, but i n  having been dismissed on the hearing 
t h e  is not a elladom of reason for such an allegation. 

There ia no error. Tllis will be certified. 

P m  Cr-man[. J i d y n e n t  reversed. 

STATE t 7. JOEL LOWHOKNE!:. 

:, Tile adiuisoions of gui i l  of one who had, pric\r t o  miilting such aslniosior:~, 
,Jcen induced by fear o r  t he  hope ot benetit, t o  confess iiimselt guilty of !i 
:riminal c!~argc, cannot  bc n i cd  ag .~ ins t  him, unless i t  he  shown by t h s  most 
1-refregible widence,  tbnt  tilo mfitircs wl:ich inducer1 the  first confession hnd 
,eased lo  opcrate. 

2 Hel:ce, n.!len a party 11ad bccn  gursuaded to ninitc a coulession of  guilt ,  
l i rougl l  a promise of immuni ty  from prosecution t i ierofb~, ;  Ifilcl, t h a t  in tho 
absence of clear proof t ha t  such inducement had ceased t o  operate, his con.. 
jcssions touching the  same offence, thereaicermnde, were inadmis8ible. 

;"he cases of Stat? r. Robevts, 1 Dev. 259, and ~S'ttute v. IAV,OII,  Phil. L , 47 cited 
ar. 3 approved. 

This was an indictment for robbery, tried betore Ilia IIOIIU~ 
.J:ldge JVatts, a t  Fall Term, 1871, of the Superioi* Conrt of 
Johnston county. 

On the trial the State proposed to introdnce in evidence the 
e.,nfessions of the prisoner made during Fall Term, 18'70, to 
~ q e  Porter. 

The defendant objected and offered to sh3w thatprevious?y 
r,, that time the prisoner hsd been induced to make confessiob 

consequence of a promise to h im not to be prosecuted for 
tl!e offence, if he did. 



His Ilonor !~cinp of opinion tliat,  ~ w u ~ n i u g  sur:li to lie the 
case, i t  would not have the legal effect to esclnde the evidence of 
sabseqnent c.oni'e.saion.;, adtriitted the e ~ i d e ~ i e e  prciposed hy t l ir  
State. 

The defendant ceu tq ted .  Tilere was :t verdict of pi;iitn;, 
ancl, after sentencr, ? l i p  ;wiwner appealed. 
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they did not. I t  is sufficient that they may proceed from the 
same cause. See Xfntc: v. I,awson, Phil. Rep., 47. 

So, in our case, if me have properly understood it, the first 
confessions were made wit21 the expectation that if he made 
zl candid disclosure, he could not be prosecuted, and there is  
nothing to sllow that the motives which induced the first state- 
ment did not still continue. I t  is true, that in the case of the 
&ate v. I tobe~ts ,  the confession was made to the same person, 
but that, we thir~k, can ~nal ie  d o  diilcrenee. 

There is error. 

STATE .us. BENJAMIN STATON. 

I. An indictmcut under thc Act  of 1866-'69, ch. 253, concerning the killing, &c., 
of stock "in any mclosure not surrounded by a hwful  fence," which simply 
charges t h c  injury &c., to  have been committed on stock in "the field" of one 
-4. B., is not cel tnin t o  that e ~ t e n t  required in such pleadiug, and after a con. 
viction on such indictment, 3 motion in arrest of judgmcnt wiil be snatained. 

2. Such a defect is uot  an informality or refincmeut w t h i n  the purview of the 
14th see. of 35th chap. of the Rev. Code, bu t  is a failure t o  express the charge 
against the defendant id  a plain, intelligible and explicit manner. 

The case of Stalcr. ~S'[';lsf~lo?~, 1 Ired., ,434, cited and apptovcd. 

This was a motion in arrest of j~idgment madc after con- 
viction at Fall Term 1871, of the Superior Court of Transyl- 
vania county, Ilis Honor, Judge Cloud presiding. 

The indictrr~ent is in tllesc words, viz : " The jurors for the 
State upon their oath present that Benjamin Staton, late of the 
county of Transylvania, on the 10th day of Octobzr, 1868, 
with force and arms at and i n  the count.- rf'oresaid unlawfully 
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and wilfully did abuse, wearyG+ and injure the stock, to-wit : 
t h e  hogs of one Isaac Death, then and there being in the 
field of the said Benjamin Staton, the same not being sur- 
rounded by a lawful fence, to the great damage of the said 
Isaac IIeath, contrary to the form of the Statute in such cases 
made and provided and apainst the pcace and dignity of the 
State." 

GUDGER, Sor,. 

His  Honor sustained the motion, and arrested judgment: 
fi.orm this ruling, Mr. Solicitor Y ~ E N R Y  appealed to this 
Court. 

Attorney (;elze~.al for the State. 
Basid Coleman for tile dei'endan t. 

DICK, J. The  Statute, (Acts 1863--'69, chap. 253,) declares: 
'* That  if any pprson shall lsill or abuse any horse, niule, cattle 
hog, s l~eep or neat cattle, the property of another in, an inclo- 
sum, not surroundtd 6y a ZawfuZ fence, s r d i  person shall be 
deemed guilty of a misdemeanor, c!c. 

I The indictment charges that the defendant Benjamin Staton 
"anlawfully and .cvilfully did abuse and injure the stock, viz : 
the hogs of one Isaac IIesltll, then and there being in the jeld 
of tlic said IZcnjamin Staton, the same not being surronnded 
by x lawful fence." After a verdict of guilty, the defendant 
moved to wrest the judgment on the ground that the offence 
created by the Statute wr~s not ciinrgcd with sufffcient certain- 
ty in the bill of indictment. 

I n  setting out s Statutory offence i u  an indictment, i t  is in 
general snfficient to describe i t  in the words of the  Statute, if 
every fkct necessary t ( 3  constitute the offence is  declared iri 

xrrobiibly a mistake tor "wo-rj." 

41 
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the Statute wit11 certdnty and precision 2 H a w k ,  ell. 25, sec. 
3. Arch. Or. Pl., 51. 

As criminai statutes are usually drawn with deliberation 
and skill, i t  is the safest course to pursue strictly the  words of 
tho statate, as i t  precludes all questions about the  meaning o f  
the words used, and the Courts have always shown a great ten- 
dency in criminal proceedings to adhere to the strict letter of 
the law. I t  is not always absolutely essential to follow pre- 
cisely the words of the stat7rte : equivalent words, in an indict- 
ment, will be held fiufflcient. b u t ,  they must  state all tlle circnm- 
stances which coristitnte t he  definition of the offence in the 
statute, so to bring the dcf'wdant clvarly witliin ic. Oo7n- 
naoqzwealth :.. il 'enn, 2 Leading C'r , C. IIeard 172, and notes. 
Bish. C. P , wA 291, 269. ' h t c  t-. htt.rnton, 1 Ired. 424. 

r i  b h r e  !lac ct! '>ecti i ,  u r i t l : . c a i : ;  ~i ,?wihions in the Cd~lrth o f  
England a?.ri o!'tlii.; c30iintr ,Y upoil this qnmtiori, nrbrl no rule 
has beau Inid dovrti \;.Iiic.Il wll! Lq1ec.t eve1.y clse tliat ~ ~ I R J -  arise 
on this sub;'.:ct 

Mr. Archbolt1 staten rt. rule which will gcncr,dly be found 
applicable. "FVheri a word not  i n  the statute, is sub~t i t~ated 
in the indictment for. o:ie tl~frt is, :iud, t h e  word thus substitu- 
ted is eqnimlenf; to tire word used in f l ~ c  statute, or. is of ]nore 
extensive significat~on thari i t  and inclndes it, the indictment 
will be auffieient-" Arch. C. P. 52. 

I n  our case the words usad in the st.itute in describing the 
offence, is *' i n ~ l o s ~ ~ r e , "  the word substituted in the indict- 
ment is " field,'? sud we 11avo to consider whether the words 

within the above riile. 
Inclosure is a genera! term which includas several specific 

things: as, a farm, pnblic square, cemetery, fortificstion, etc. 
The  modified meaning of the word as used in the statute, is 
ascertained by reference to a statute ilzpwi ozakria (Rev. Go. 
oh. 48,) to be "inclosed grounds," used for the purpose of hab- 
itations and husbandry, and separated from woodland or cnm- 
man by a fence or wall of some kind. Su:h an inclosure may 
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be a yard, graden, orchard: field, etc. The word field has not 
as extensive a signification as- inclosure, and therefore, the 
terms are not equivalent and the less cannot include the greater. 

The w'ord field has no technical signification in law, (1 Chit 
f r. 160,) and we see by reference to Webater's Dictionary that 
i t  has thirteen different meanings. 

The farmer speaks of a field: as part of his h r ~ n  separatelj- 
enclosed, bnt, theword is often nsed in common parlance to dis- 
tinguish cleared land from woodland. Tlins we often say '< old 
fielid," which generally signifies a piece of land nninclosed. 
Thus i t  appears, that the indictment founded on the statnte, in- 
stead of the words of the statute, uses other words which maF 
have a different signification. The charge in the indictment 
may be strictly true, and yet the deferrda~it. be not giiilty of the 
offence? contemplated and defined in the s - ' t  La ute. 

The defect in the indictment is not cnred by the statute (Rev. 
Code ch. 3G, sec. 14,) as i t  is not an " informality and refine- 
ment," but i t  is a failure to " express the charge against the 
the defendant, in a plain intelligible, and explicit ~naurrer.': 

The ruling of IIis IIonor was correct and the judgn~er~t  is 
affirmed. Let this he certified. 

PER CCRTAM. Judgment Affirmed. 



644 I N  THE SUPREME COURT. 

STATE ws. BOB THORN. 

1. When ar, order was forged and drawn, in t h e  name of an overseer and agenb 
upon his principal, and, the purpose was to  deflaud the  principal, the indict- 
ment for such forgery must aver that the person whose name was forged, was 
the agent. and, that he liad authority to  draw upon his principal; otherwise, 
the Court cannot see that the false paper had a tendency to defraud the prin- 
cipal, o:, how it could have been issued for such a purpose. 

?. The distinction between this case and Stale v. Lamb, 65 N. C. R., 419 stzted 
by PEAI<SOX, C .  J. 

Stater .  Greenlee, 1 Dev., 323, cited and approved. 

Indictment for forgery, tried before Moore, Jndge. at Fall 
Term 1871, of Edgccombe Superior Court. 

The following is a copy of the indictnlent : 

"STATE OF NORTH CAROLIN A--E~x~co;vru~ COETT~. 

The jurors for the State, upon oath, present that Bob Thorn, 
alias Cenj. F. Mayo, alias Benjamin Cherry, late of Edgecornbe 
county, at and in said county, with force and arms, on the 5th 
day of September, 1871, did feloniously and i~nIa~f 'ul ly forge 
a certain order, which said forged order is as follows :- 

' Judge IIoa-ard 20 days \\70rli a t  one dollar per day, and 14 
days at 75cts. FATE JOHNSON. 

' Please yay Bob twenty days work at one dollar per day, 
14 days at 75cts per day. Conmenced work August 1st ; 
stopped 5th day of Sept., 1871." 

-with intent to defraud one George llomard, contrary to the 
statute and against the peace and dignity of the State." 
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STATE v .  Bon Tnoxs. 

There was evidence to show that the defendant had forged 
the order as set forth in the indictment, and that lie bad pre- 
sented it and received part uf the pay from (Judge) George 
Noward. There was also evidence that tlie person whose 
name was forged (Pate Johnson) was the agent and manager 
for Judge Boward, and had a right to draw on him, and that 
his orders were generally paid. 

Under instructione from tlie Court the jury found the de- 
fendant guilty. Judgment and appeal. 

I n  this Court there was a motion in arrest of judgment. 

ilttomzey Gene~aZ for the State. 
,L L. Bridqers RT Xon for deferid ant. 

PEARSON, C. J. The bill of indictment is defective in this: 
there is no averment to connect Jol~nson with Ifloward so as to 
show that Jollnson had anthority, as the'agent of l l o ~ w d ,  to 
statc the account of laborers and draw on hitn for the balance 
due. Without this averment, there is nothing from which the 
Court can see, that the false paper had a tendency to defraud 
Howard, or, how i t  could have been issued for snch a purpose. 
State v. Greedee, 1 Dev. 323, "The writing must have a ten- 
dency to injure ; that tendency must be apparent to the Court; 
either by the face of ttle writing or by an averment of f'acts ex- 
trinsic, showing the tendency to injure." 2e.r: v. Tfi~Zcoa, B u s -  
S ~ J Z  V .  37JWL, c1'. CaSe6, 50. 

The indictment must aver, that the party purporting to hare 
signed the false paper, had authority to sign and bind the party 
alleged to have been defranded. I n  State v. Lam6: 65, N. C., 
419, the intent charged mas to defraud Hyatt, the party whose 
name was forged, so the intent was apparent without the aver- 
ment of extrinsic facts. 

This distinguishes the cases. Error. The judgment is ar- 
rested. 

PER CURIAM. Judgment arrested. 
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STATE vs. PHILLIPS. 

No appeal i s  allowed on  the  part of the  State, where a general verdict of n o t  
guilty, har been rendered. 

T h e  cases of State v. Jones, 1 Murphy, 257, fitate v. Taulor, 1 Hawks.,  422, f h t e  
v. Credle, 63 N, C. R., 506, citedand approved. 

This was an indictment for larceny, tried before Clarke, 
Judge, at  Fall  Term 1871, of Greene Superior Court. 

I t  was in evidence that the defendant had been arrested and 
carried before one Busbee, a Jmtice  of the Peace, before whom 
he confeesec! the theft. The Justice said "I read the warrant  
to him and asked him if he: was guilty or not Z He said, 
yuilty." The confessions of the prisoner were reduced to  wri- 
ting. The Juetice said, "He had not informed the prisoner 
that he was not compelled to answer." 

The State proposed to introduce in evidence the confussions 
of the prisoner. They were rejected by His  Honor upon the 
g o u n d  that nnder the Act of 1865-'69, i t  was the dnty of t h e  
Justice of the Peace to propound the preliminary question. 

There was a rerdic$ of not guilty, and the State nppenled. 

dttmamey Gan,emZ fbr the State. 
ATo CoumeZ for the defendant. 

ROTDEN, J. N O  appeal is allowed on the part of the State  
where a general verdict of not guilty has been rendered. 

This was decided as far back as 1809, in the case of the 
State v. Jones, 1 Mur. 257, again in  1824, in the case of the 
State v. Taylor, 1 Hawks. 422, and recently in the  case of t h e  
State v. Credle, 63 N. C. R., 506. As no  appeal could be 
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taken by the State, the question in regard to the competency 
of the evidence rejected, does not arise. 

There is error. Appeal dismissed. 

PER C u a m ~ .  Error. 

STATE us. FIZANHLTN FREEMAN. 

1. Upon the rendition of a ~ e r d i c t  of no t  guilty against a defendant in an in- 
dictment, Lie is antitled to his discharge, nothing more ~ppear lng  against him. 

2. A Judge has no  right to set aside a verdict of not guilty, nor to grant a new 
trial. on the motion of the State. 

,State v. Phillip, at  this term, cited and approved. 

This was an indictrvlent for an assault and battery, tried 
before Tourgee, Jndge, at Fall Term 1871, of Alnrnance Su- 
perior Court. 

Upon the evidence in tlre case, the jury returned a verdict 
of not guilty. 

After the verdict had been rendered, the Solicitor for the 
State moved to set i t  aside, upon the ground that one of the 
jurors had been improperly sworn ; the juror on account of 
conscientious ficruples having declined to swear upon the book. 
Whereupon the clerk adtninistered the affirmation prescribed 
for Quakers, Dunkards, &e. 

PIis Honor entertained the motion of the Solicitor and set 
aside the verdict, from which order the defendant appealed to 
the Supreme Court. 

A8torney Gmeral for the State. 
Parker for the defendant. 
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READE, J. Upon the rendition of the verdict '<not  guil- 
ty," byJhe jury, nothing more appearing against the defen- 
dant, he was entitled to be discharged, and i t  was the duty of 
the Court to render judgment accordingly. 

His Honor had no power to set aside the verdict for tha 
cause assigned, nor to grant a new t1;ial on motion of the State, 
nor had the State the right of appeal. See Stat4 v. PhilZ;&, 
at this term. 

This will be certified to the end that the defendant map be 
diecharged. 

PEE CZRIAM. Judgment reversed. 

STATE us. FRANK BEATTY 

1. It is  not  the s o h  purpose of the Act, relative to "EastardChildren," Rev. 
Code, Chap. 12, to require the pntative father to indemnify the county, but 
likewise to niaintain the cbild. 

9. As to  pafit msirtenancr, there is no difference between that and future main- 
tenance, so far as the power of the Court is concerned. 

3. When a person was charged with being the fatherof a bastard child, and gave 
bond for his appearance at  the next term of the Court, and, before the term of 
the Court, the child died, held, that it was error in the Court to  di~cherge such 
putative father upon payment ef costs, and, withou' making any o r d e ~  or re 
quiring hirn to give bond. What kind of order, should be made in such cases, 
is in the discretion of the Court. The statute seems to require some order in 
every case. 

SMe v. Harshaw, 4 D. and B. 371, cited and approved. 

This was s proceeding in bastardy, before Mitchell, Judge, 
at Fall Term 1871, of Catawba Superior Conrt. 

The mother of the child had been examined before its birth, 
by a Justice of the Peace, and the defendant had been recog- 
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nized to appear at the next term of the Court. The examina- 
tion and proceedings were admitted to be regular. 

The defendant appeared and proved to the Court that the 
child was born alive, lived several days, but died before this 
term of the Court. Whereupon he moved to be discharged 
upon payment of coats. This motion was resisted by the So- 
licitor, who asked that the defendant be required to give bond 
to perform such orders as the Court might see proper to make 
and on failure to do so, that he be committed. The Court or- 
dered that the defendant be diecharged upon payment of coste. 
From which order the relator appealed. 

Attorney CicnsP.tlZ for the relator. 
N. and M. L. JfcCorFeb for the defendant. 

~ ~ O D M A N ,  J. The defendant was duly charged by a single 
woman with beirlg the father of a child with which she was 
pregnant, and lie entered into recognizance for his appearance 
at the Superior Court. On proof before the Court that the 
child had been born since the date of the recognizance, and 
had died after l iving a few days, the defendant moved to be 
discharged on payment of costs, which the Judge allowed and 
the State appealed. The only question is, whether the sup. 
poaed father could lawfully have been charged with the main- 
tenance of the child dnring its short and past life. W e  arc 
told that it  is a question of some practical importance, as suah 
cases frequrently occur and the Judges doubt about their pow- 
er. I t  depends on the constr~~ction of sec. 4, chap. 12 of Rev. 
Code, entitled "Bastard Children." That section says that 
when any man shall bc accused by a single Toman with being 
the father of her bastard child, he shall be entitled to have an 
issue made up to try the paternity, and "if the jury shall find 
that the person accused is the father of such child or children, 
he shall stand charged with the maintenance thereof as the 
Court may order and shall give bond, &c., to perform said or- 
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der, and to indemnity the county, &c." I f  the sole purpose of 
the Act was to indemnify the county, i t  is clear that as it did 
not appear that the connty had been ur was likely to be dam- 
aged, the Court had no right after the putative iather bad ad- 
mitted the paternity by declining to make up an issue and after 
proof of tlie child's death, to do anything more than to require 
him to pay the costs. But we think i t  equally clear that if 
the statute had the further p rpose  to impose on the father the 
rnaintenanee of the child, then it was within the power, and i t  
was the dut.y of the Court to require him to give a bond, and 
thereupon to make an order charging him with the past main- 
tenance of the child, notwithstanding its death. The purpose 
of the statute must be gathered from its prwisions. See. 1 re- 
quires every single wornan pregnant or delivered of a bastard 
child to declare its father, whether the child is likely to be- 
come chargeable to the connty or not. If she refuses to de- 
clare the hther,  then as there is no way to charge the father 
with the maintenance, she is required to give a bond only to 
indemnity the county. Section 4, which I have already cited 
says, the father shall stand charged with the maintenance of 
the child as the Gonrt may order, a rd  shall give bond to per- 
form said order and to indemnify the county. Section '? says, 
that when the father has been charged with the maintenance 
of thc child, and neglects to perform the order, execution may 
k u e  against him, '>~ovi&d that the party aggrieved by sucb 
nun-payment shall apply for the same." 

In consid6ring these sections i t  seems to 11s that sec. 4 clear- 
Jy contemplates that the father shall bokh maintain tlie child 
and indemnify the connty from any expenses attending i t  d 
any sort whatever. And see. 7 seems to suppose that there 
will be a party aggrieved by his failure to perform the order 
other than the coonty, which there could not be if his duty 
was confined to indemnity. It is said the mother may be rich 
and abundantly able to rn Jn ta in  the child. Bnt the common 
law imposes no  such legal liability on her, a t  least after the 
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child has pwsed the age of nurture, and the statute intended 
to impose that duty on the father, where i t  more properly be- 
longs. 

Then as to past maintenance. There is no distinction be- 
tween that and future maintenance, as far as regards the pow- 
er of the Court. Judge Ruffin in State v. Ifar&aw, 4 D. and 
B., 371, distinctly recognizes the power of the Court to pro- 
vide for past and fntnre maintenance, as well as, for the indem- 
nity of the county. 

Indeed i t  is difficult to see how any proof of the death of 
the child could properly be received until after the defendant 
had given bond, and the question arose, as to what, the order of 
maintenance should be. Before giving bond, the only defense 
open under the Act is a denial of the paternity. 

I f  the Judge had thought he had the power to require a bond 
and then declined to charge the defendant with past mainte- 
nance upon the ground that i t  was, discretionary in him to d o  
so, we should doubt, whether the exercise of the power, was 
discretionary. 

Certainly, i t  was entirely in his discretion, what sort of an 
order of maintenance he should make; but, i t  seems, that the 
statute intends some order in every case. But, in this case, the 
Judge appearea to have declined because he doubted his power. 
W e  think he erred. Judgment reversed, and the case remand- 
ed, to be proceeded in, according to law. 
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B. 11' t he  Legislature impuses taxes without regard t o  !h.j equat iu!~ !letuv~!tr~ 
property and polls, can t ! ~ e  C O I I Y ~ J  !itclaw the  Act void i r r  l o t o  

11. If, in a t ax  act ,  i t  exceeds t he  limit (in %ease  not  excepted ftoru it,) ear: t he  
Courts  declare t h e  - l e t  void in [ d o ,  o r  for t he  excess ? and  if for the  excess 
only, how will ttic Courts  yrocced to  enforce t h e  Act wi thin  the  limit ? 

IJI and IV. Thr. s ame  questions in respect to C o u ~ t y  taxat ion.  

These questions are  t hus  separately s ta ted because a l though there  a r e  certain 
o.cnera1 views beerlng on, and perhaps decisive of all of t hem,  yct t h e s r  arc  con- n - 
siderations, either peculiar t o  caeh, o r  a t  least bearing more  forcihlg upou on? 
than  another.  

It will be  noted, t oo ,  that  I consider the  quesliou to  be not  aa t o  tbe  legisla- 
t ive  power  and du ty  under  t he  Constitution, but,  as  t o  the  Dower of the Courts 
wi thin  t h e  prnper  ~ p h e r e  of judicial power, t o  enforce its dul ics  upon the  Legis- 
la ture  by declaring its revenue Ac:s void in wltole or in  part,  for the  rracrons 
euggested here. 

It seems to me that  the  t w o  questions as to  the  1)ower i ~ n d  d u t j  ol tlw 1,cgisla- 
turc, a n d  the  power and duty  of tlie Court; in tlie p rcmiws  are  totally distinct. 
Clearly, i t  is t he  du ty  of t he  Legislature in its revenue Acts  t o  observe the  equa- 
tion of taxation, and to  koep the Ptlrtc tax  not only witbin the  extreme limit,  
~,ut?also 80 much within it, as  t o  allow the  eounties, b ~ -  an additional tax  within 
it, to provide for their !egifimate needs. It may also be admit ted t h u t  except iu  

tile paceptcd cases (as to  wlricli t hew is n o  yuostion a t  present)  t h o  Lck' * rls 1 a tu re  
llas n o  r ight  t o  disregard either of r l ~ e  Constitntioiial req!~irementa i f  within i t s  
power t o  observe them.  

I:ut i t  will, by no means follow that there  is R. correspondimy power in  t he  
Courts  of t h e  Stnt r  t o  cotrcct  the  legislative -iiolations of duty. IS these Con- 
6titlltiL,:lal mandates cannot,  (hy rresotl ol' the  1imi:a imposed o u  the  judicial 
,nowcr) ~,;t l ier by  the  oat.~!re or t!~c jxdicial ;lower in i!sc?f, o r  by the  restraints 
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put on that polrer in  thc ConstiLution, be enforced by the Courts, then in the 
given case, ~t will only follow that this duty, l ike so many others of the higheft 
moral obligation, must be clashed among what are called L'duties of imperfeot 
obligation," imperative on the conscience, but imperfect only in the sense that  
they must be left to  the conscienceand cannot be enforced in any otherforum. 

Under this head of "duties of imperfect obligdtion," ethical writers class all 
ofour religious, and nearly all, ot our domcstic and political duties. There are 
many mandates in our Constitution that arc of that character. As instances I 
may refer to Sec. 14 of Art. 11, whcre the Legislature is forbidden to  pa66 any 
private law unless thirty da js  notice of the applicatiou for i t  shall have been 
given; to  Bec 16 ,  requiring ail money bills to  be read three times, &c ; to See. 
25, of a simllar import ; to 8ec. 1 of Article VIII, forbidding special incorpora- 
tions except under certaiu circumstduces ; to the provisions of Art. XI, requir- 
ing the establishment of suudry charlt~es. 

I n  deciding whether the Courts have the power to declare any given Act &the 
Legislature void, I tlunk I t  may bc assumed that i t  has not the power if i ts  
exercise inrolves the assumption of powers uot judicial but Izgislative in them 
nature. 

By the Conbtitut~on, "the Ecgiststive and Suprane Judicial powers shall be 
forever kept seperate." The Courts jealous!y guard their own pecullar powers. 
Pf the Leqislature should undertake to decide a suit between individuals, the 
Courts would disregard the decision. And in the same spirit thBy should be (as 
I believe this Court has always been) equally cautious to  abstain from entering 
upon 3 line of action which, if followed oul, must lead to its taking upon itself 
practically the duty of legislating in a matter peculiarly of a legislative ndture- 
the imposition and appropriation of taxes. 

After these general views I recur to  the questions as previously stated. 
1. Article V, sec!iou 1, of the Constitution says : "The General Assembly 

shall levy a capitation tax on every male inhabitant over twenty-one, and under 
fifty J ecrs of age, which shall be equal on each to the tax on property valued at  
$300 in cash" ; " And the State and county tax combined, shall never exceed 
two dollars on the head." 

This commands two things: 
1. That the poll tax shdll alvays bc equal to that on $300 vd:u&t,on of prop- 

erly;  this has been called the equation ot taxation. 
2. That the State and county poll tax shall not exceed $2. Phis fixes the 

limit of tamtion on polls, and cousequently on property, 
These t v o  di~ections are equally definite and positive; they are in no wise 

anconsistent with each'other; it is impossible that one has any more favor.or 
sanctity than the other, mertly because i t  comes earlicr or later in the sentence; 
they must be equally binding on the Legislature. 

But while the moral ob!ign:im of these two commands is equal, i t  may be 
that the oue may be enforeed by the Courts, without au assumpt io~  of legisla- 
tive power, while the other cannot be. This it seema to me is  the case. On so 
dlEcult and novel a question i t  would be unbecoming to be rash or  dogmatic. 
1 cntcrtaiu my opinions with great respect not only for those of my brethren, 
but of all ether candid thinkere. 
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C'au the Co'oarrts enforce the equation? 

The command to obscrve the cqua t io~~,  hss n e  exernpt,ion except t h t  i ! ~  sec- 
tion 4, where a tax is levied t o  pay the public debt; it can at all times be obeyed 
by the Legislature without any conceivable detriment to  trio State; ~ b r t h r r  ii 
has been observed in any particular revenue Act or r~ot ,  can never be n cjucstiol~ 
of any doubt. If, therefore, p, Conrt can under any circun~stauc~s wh~leser ,  de 
d a r e  a rerenue Act void, as violating the Constitution, I do not see why an Ae 
which violates this command, should not be so declared, That n Couvt nlay <It.- 
clarc a revenue Act void, I conceive to be settled by precedent. 

If an Act be void, because i t  violates the Constitution in  lhis r.es;wc:, i t  ruust 
1,c void h z  toto. I admit there is much diffimlty in dealin: wit11 this c;uestion. 
but  we are obliged to  deal with it in deciding the case. A!l we can do is to 
give i t  the most cautious consideration, and then state thc rcsnlts. In eonside- 
ring this particular question as to whether an Act which clisregarc!~ 1\11: eqni;tio~i 
is roid i72 loto or onIy in part, wtr must put o a t  of viuw n:to,getl~cr :u~y  suppoml 
or real limitation ot the amount of the tax: which would coiupiic,nte the sul~jcct 
too murlr. We will suppose then a State tax to  be $3, on tbc l~ol!, and $3 o n  the 
$3CO valuaticn. If not v o ~ d  i ~ r  tolo, how shall the equ:ttin~~ I I C  e3txtecl~ b:;' 
bringing down the higher tax to the lower? or, raisiuq the lowor to the I!i~lier :' 
No reason occurs to one why either of these courses sliould be prclerw:! l o  t11v 
other. Moreover, the adoption of cithcr would be an ncl of Irgidntio:~. To 
raise the poll tax would be the jndlcial levy of a ttis; l o  rct11:ce t!ie property 
tax is not so  manifestly an act of legislation, but for reawns ~vhic!~  1 sbai! give 
when I come to  consider the question as to  the liruii of ttlsntiou, i t  scrnis to  
m e  that sileh a reduction will require the Conrt to  assnlne Icgislativc power, and 
is therefore asimproper as the other course would bc. It may be said l~owcvcr, 
if declaring the whole Act void, is not legislation, how is clccl:irir~:: only the cr-  
cess so ? The answer is, to declare the whole Act void, is only in effect to de- 
clare that the Legislature has adjonrned without passing any revenue Act,  nud 
wouldonly require them to re-assemble to  do so. W11er.c.n~ to declare it void for 
excess over the rate only and good for the residue, would involve the entering 
by the Court, into questions as to  the application of tlie reduction of taxes for 
particular purposes, which would necessarily lead it in to  a linc of action e ~ s c n -  
tially legislative in character, a ~ i d  the reasons for this opinion nil1  ID^ Inow prcql- 
erly given hereafter. 

This brings us to  the E C C O ~ ~  question- 

11. As to the power of the Court to  avoid or correct a revenue Act which ex- 
ceeds the limit. 

In  deciding such a question it cannot be put  npon any narrow grounds. I t  i:, 
easy to say lex ita scripta. But I conceive that is to  miss the point. What is it 
that i s  written? A rule of duty for the Legislature; but not a command to  the 
Courts to  enforce it, if to do so will require them t o  go out of their strictly ju- 
dicial path. 

Gnless we are thoughtless of the confusion sad mischiet wl~ich o2r decision 
will produce, we must foresee as far a s  we can, how it wlli wcrk oct. This can 
only be done by putting practical cases. 



The  p:r;pozc; of legitiulatc taxation 1)y the Stcte may be diviclell for thc pses- 
eot  disct~;s id~i  into four heads : 

3.  T o  J:-lrsy the abfiolutely necessary purposes or thc government ; sush a6 
t . 1 ~ .  suppcrt of fhe E:~ccLI!~\~c, Legislative and JudicialDepartnlcnts. 

II. U;cfol h n t  riot csserrtin! objccts, such as the erection of the  Penitctltiarj, 
t h r  regort of tlic various asgluuns, dk:. 

Lf t!:c iir~irt i* ;tpplic.:ii;lo t o  .L ::!x for ;III)- o i  illc!~c purposes. 1 li11om o l  ilo rea- 
$03 why it in ~ i o l  :~ppiic:rb!o 11, :1;1. \\'c  ill siipllosr:, then, that a tax is la idup 
i*)  tl;!? ! i , ~ i i l  !ill. a11y 1); l l , c+c [jiirl>Osds, a111: O\.?I, t h e  1i111it for the others; and i!, 
:vou!tl I!,, i t j ;~: : : ; : .  ~ . I . I !  ~1:;!I!rr Il,% w:ts <olrc? by :t :iii;g.lc Ac l  or b j  sert.ral, cs al! 

and ex~>ui:;oa~lg I J ~ I , ~ ~ O I I  oi'!Ito 1111 1111. S U ( . I I  ]II!I.;IOYCC :' 1s illlot clcariy and ex- 
r~la:i\.e!:j : L  Icclislutive power to decidt: or! ( jii~:.:ioi~i~ of Statl: r i e c c ~ s i l ~ .  Tile s u p  
positio~l is 111 110 i1ie:ins n grou:~d!ei,s uue. 1 i!:) irot prciend to be familiar with 
tllc >luti:tiw o: !:isd:ion i!l this, and stili less, i:! ollier Stirtes. B u t  1 think 1 
wo~i:tl ilvt !re wrcri!~ it: :::I>~II:; !hi 110 Scar has pai-scd, ~ i n c c  ISM, in \vl!ic!i t l ~ v  
ta?;+:j I I : : ?~  ilot, for Stdtc :itid ci:truty  prim^^?, 111 11iost couiitic~., cxceedetl the 
snpjm.3txl Couatitu!iouol Iiulil, or t~vo~i l j i rds  of one pcr c m t  on the valnntion of 

propertv I ti~inli l h t  t l~c rc  i 3  no otcl State in 1hc Union ill \?!rich t h o j  do nut, 
~ o n s t : ~ r ~ t l y  c ~ c e o d  that intc. 1 i!cliwe tha l  thc attempt to maintain thc State:ir:il 
County (;uvcrnr:~r:llls, wit!i  s u c h  all 3bsoluti~ iiniit, wi!l l x  found a failure. 

&l.o~ ir i : !~  In a case w h c x  tile t a w s  of the firsf clads-that is, lor purposes ab- 
6oluti:iy uwers:crj-,-did iiot crcccd t,hc limit bu t  lhosc which lnay be supposed 
to b:lorq t u  olhcr c l a s ~ c a  &id. how could the courts deal with such a case? 
would  tlrey undertake to disiiuguieii betwccu ilic c h s s e ~  a:<!l:i Lo say which taxes 
were D)r nccessa~y purposes and, ttlerclhre, to  be saved, aud which, although lor 
Iegitirr a te  and irnporiant Ilurposes, were the less uccessarr, and, therefore, to  
be nladl: -ioid ? Would riot an attempt t o  do so be a clear invanion of the legis- 
lative functions ? 

I t  would not auswer f b i  the Court simply lo declnrdthat the 4ct was void as 
t o  excess of the tax. It m u d  of necessity go on  nrrd declare which partien- 
lar tax or how much o f  the  tax for cach particular purpose is void. Otherwise 
as c;rcl~ t a r  is laid for a. specific purpose, and can be applied to  no other, i t  will 
\>e irr~poasible lor the exccutivc and d i s b u r s i n ~  officers of the State to know to 
%yhat purposw the money rcceivcd shall be applied. Shall it be left to  their 
,iibcl\tion? that is, to violste the Constitution, by allowiug them to  apply the 



tax t o  purposes other  than those r les ipatcd i!l t h e  Act,  and t o  co:upcI them ( $ 8  

usurp 1t.gislittive powcr  a t  t he  risk ol anarchy. 
Ther] could t!tu Conr t  undcr takc to  redncc ti:e tax for csch sescrel pilrpo%rs, 

pro rut(a $ Tha t  rnight leave an i?rsufficieiicy for necessnry purposes, while tap 

under take to  appor t ion them according to its views of tile r c l a t iw  neccssiif 
and  propriety of t he  several purposes, would be palpable legislatioi~. 

I t  must be recollected that  if tho S:lpremc Co'lrt posseescs this power, i t  is rrak 
corlfined to  t ha t  Cour t  ; evcry Su;t.rior Court,  and every Justice: of t l ~ e  Yenw 
possesses i t  equally in t he  first iii*+:':icc t o  the  atnount of his jurisdiction Lizr 

domain of go\-ernmcnt wherl: :'I : :'iibli: welfare requires most,  that  all hi~oali? 
h e  order  and o h e d i e ~ c e ,  a scene o C  une!iaml?letl uucwtilinty w!)nld 110 introduce,? 
by this usurpation o f  lcgislativc: power. It  sccu!ii t o  me unwise for thc Conr t tn  
e r i r r  on ally p n t ? ~  w!lich 118s such nn ootlet.  
Ti~irrll~. I wi l l  suppose another case, where  the L q i s l a i n r o  for. tl!c severa't 

nccess;rry and  1c:iti:nnte purposes of Stnte govenlmenf imposes a tnx u p  to, tkt 
not  h:.yo!~d llie limit, t!:us 1r:iring no ~nnrq in  for necessary county tasatior:. 
(:an tile Court  dcc!nrc i t  void P I t  is no t  he)-ond tile ndrnitted power of dlra 
Lc(lislxtur,!. Will Ills Court  rcc!uc:? i t  P Tt:en u p o : ~  !r l !at priuci;iles '? ?.rid wF;i 
i l  not he an ~:~u:.patiun of 1,euislntive powcr? I f  thu couutics still go or1 :~r:,i 

levy l.ix1.b I O Y  ti16 iudisperr=::b!c: ubcs of county gorernrncnt,  wili tlrc Con l t  d e  
elarc then1 voitl, a n t  pr!:iit t h v x  purposes to  fail :' The  jurors and wituwses in 
crin~in;!l  prosecutions t o  ;.o ~np:ritl, ti]:: YT:atc's nriaoners t o  'us ~~nf';!d, and 
poor to perish P 

I t  seems to i-~lc supcro-.story to ;lursuc t!icao iniluiri-s fnrtlrl-I.. i t  ln:ist LC 
arlluitted tlrat no Cour.t earl do t!rcee thirrqs, aud yet i f  i t  ur r i lcr takr~~ to  co~licr,? 
l.!~e lexislntive power of t a x ~ t i ~ n ,  within a suppose(! limit of amoilnt,  jt rrlukt do 

bcgiin, lrrust he t1iors:l;~h. 
1 bel iew tha t  n o  ntlier State Conitirution has ulieinpted t o  limit tho p!,wi.r 01 

th t :  Lci.ielatui-e as  t o  the  rate of raxatio):, The c.s!wlimcnt is wholly new. e)i 
cour:;c N O  ;lrrtl~nrity can iie erpcctcd to guide u s  in considerizig it. But thc  I:IIIL 
p m g e  of G.  .j. Mwrs!!ali in XcCo:ol:o:~q?r v. Stale q''il,'orr~l1ri~r2, 3 Wheat. ,  .PS, ct.r- 
tuirlly sce;!i,; t o  assxme tlmt the  poTvVer of t a m t i ~ n  mnst in. i t s  ?mItire, be illi:nita. 
bli: ovzr l::c ol)jei.ts to wnlr!r it is aplilic:%b;. I. 'rllis nr::omcn?, is a1rea:ly s o  !onA 
that T f: rhcar t o  q u o t a  tlicni. 



DEATH O F  EX-G-OV.  BRAGG. 

A meetiuq of tile members of t l x  1331. of North Carolil~a, conveocJ nt tllc nu 
preme Court Noon18 on the 22nd day of Jauuary, 1872. 

The  meeting was called to order by Mr. Paulucl F. Phillips, tuld upon his mo- 
t io r ,  Chief Justice Penrjori was  appointed Cl~airnian, aud Col. D. 31. Carter, 
Secretary of the iucelin.:.. 

The Chairman annouriceci the oi>ject the nleeting to be to  takc appropriate 
action by tL:c Ear of the  State,  now i? l  attendance on the Supreme Court, ves- 
pectiug the death of Ex-(:n~+.rtior ':'hi:.i;;a" Biagfi, mrd inritcd eufigestions lrarn 
any one p reen t .  

Oov. T. 12. ~ a i d w c j l  announced to  the ~ n c ~ t i i l y  t h a t  the furicral ceremonies 
would commence a t  the late rekidencc of Gov. Braggilt 334 o'clock, P. M., and 
also the ordcr i n  which tba procession wouid be foruied to  ncconlp:cny tile re- 
mains of Gov. Eragg froiu his late rcsidcnce to  thc Episcopal C!iarch, arid 
thence to  the Cemetery. 

On  motion ot T. R. Cnlowell, i l  wtts resolved that the members of the Bar of 
North Carolina, now present, would form in procession and accompnny the 
remains of Ex-Governor Bragg to their last resting place, in respect t o  his 
memory. 

I t  was also resolved on motion ?f Mr. Phillips. 
That this meeting re-assemble at  the Rooms of the Supreme Court, on to- 

morrow a t  1 o'clock, P. M. 
The meeting then adjourned and formed in procession in the 3apitol Square, 

with the Executive and Lerislative Departments. 

SUPREME COURT ROOMS, 
JANUARY 23rd, 1872. 

A numerous attendance of the members ot the Bar of North Carolina was 
called t o  order by Chief Jnstics Pearson, a t  1 o'clock, P. M. 

Judge  Eattls xoved  the appointment of a committee of five to  draft reaolu- - 
tions suitable to  the occa~ion.  

The  chairman thereupon appointed Ex-Judge W. H. Battle, Messrs. B. F. 
Moore, D. M. Barringer, 9. F. Phillips and J. H. Wilson. 

The  Committee subsequently reported the following resolntions through their 
.&airman, Judge Battle, who also addressed the meeting briefly in  eulogy of the  
character of the deceased. 
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PROCEEDIRGS uPon TEE DEATU OF EX-GOVERNOR BRAG@. 

The death of the IIon. Thomas Sragg, one ot the most eminent members of 
our profession, while i t  fills our  hearts with sadness, calls upon us  for an expres- 
sion of our  feelings of  admiration for his character, and for a sincere tribute of 
respect to  his memory. W e  are all impressed with the fact that yesterday must 
long be held in  sad rcniembraucc by the citizens of this State, aud especially by 
those of this city. The cessation of business, the adjou-nment of the Supreme 
Court, of thc Superior Court for the county of Wake, and of both Houses of 
the  General Assembly, zmd the large attendauce at  his funeral, all speak in 
terms not  t o  be mistaken, that a great and good man has been taken from us. A 
brief sketch of thc leading incideuts of his life may have its use and will not, we 
trust, be deemcd inappropriatc t o  the occasion. 

Thomas Bragg, the fourth child of Thomas Bragg aud his wilc, AMargaret, was 
born in the town of Watreutou, in this State, on the 9th day of November, 1810 
and received the earlier part of hia education a t  an excellent sehoi~l  kep t  sue- 
cessively in that place by such teachers, among olllers, as gentlemen who after- 
wards became Bishop Freeman, of Arkansas, and Bishop Otey, of Tennessee. 
HIS  parents, though in stroiteuctl circuutstanet,a, 11nviug deterulined t o  givc?. 
all their large family of children a thorough cd~icatiou, sent their son Thomas, 
a t  the  age of sixteen, to  the Military School at Middleton, Conuecticnt, then 
under the charge of Captain Alden Partridge. 1Ie remained there two years and 
B half, and greatly prolited in after life ny the instruction and traisring which he 
then receivcd. A short time after he re:urncd home, he comrnenced thc study 
of the law with the late 11011. John  Hall, %ho was then one of tlic Judges of 
the Supreme Court. After obtuiuing licer~se t o  p r d i c c  in all the Courts of the 
State, he settled at  the  town of Jackson, irr the county of Northampton, and 
practiced his profession lu that and the  adjaccnt couu ies for mauy rear8 with 
great succes. In  l M J ,  he was elected by the Den~ocrat ic  party a member of the 
House of Commons, and took an aclive part in the proceedings. I n  1%4, he 
was elected by the same party, Governor of the  State, and was re-elected to the 
same high ofice in 1856. 

It was aclinowledgeir by b!l p:irtiea that he disciiarged his cxccutire dutie 
with great abihty and imnartiality, so that no  ane  was surprised when, near the 
close of his gubernatorial career, he was clccted t o  the Senate of tire United 
States. He was a member of that  august body wbcn the resolut~on of secession 
was passed by a Convention of the people of his ow11 State, and he thon fclt it. 
to  be his duty to  resign his seat i n  the Congress of the United States, and to  act  
undcr that sovereignty t o  which he had been taught, that bis tirst allegiance was 
due. Alter the cstaSlishrnent of the Government of the Confederatc States, h e  
was called upon to  assist in its administration, by taking for a time, the high 
and responsible ollice of Attorney General. After the close of war, and the re- 
turn of pcace, he found that his pecuniary means were greatly diminished, and- 
tha t  i t  was necessary for him to  devote himselr entirely to the practice o 
his profession iu order that hc might support and prol-ide for his beloved wife. 
and also l o  educate the numerous and interesting family of children with whicL 
his household was blessed. How well, how nobly, and how fiuccessfullp he was 
perlorming that  sacled duty when h e  was ~ w x t c d  by the hand of death, me all 
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h iow.  w e  kriow too, that  while he atteucled to tile interests of 11Is clients with 
fidelity and great  a b i l i t ~ ,  ire treated 1% professional brethren wit11 uniform 
conrtcsy and liindness, and :!mt lie 1;ever forgot t l ~ e  reapect w h i c i ~  was due l o  
$lie Courts  before whicll he  practiced. ITllile we  cannot bu t  feel the  deepest 
r.t:q-dt that  lie is takeri frotn us forcver, we find conrolation in tile reflection, t ha t  
9h n nie!nber of our  profession, as a citizen of ou r  Sta te  and  of the  K::iion, in 
r.riyate life and in  pub!ic life,  he  i n s  l e f t  us an rsample  whicli we mny do we:! 
t o  imitate,  and a r:i?lnorr which we wili always cl~erisli  mil! fond affxt ion,  and 
iook bac!i upon wit11 the  most sincere respect, and w i l ! ~  tiit! t!i:heit rcnrrnt ior~.  

As a fit t ing t r ibute  of reapocl t o  such a m t u ,  
4k i t  ) . R s o ~ u ~ ~  : 

i .  Tha t  a copy o f  tlre p roceed inp  ot t t l i j  nieati!ig i:r so::t l s  t i i ~  la~blilj  ot' (!I? 

dcecascd by thc Chair. 
2. Tha t  a copy of tlic procccdi:~gn bc prese!ltcci t o  tlld iiu:;:i.:::c Cc.urt, and to  

l!:? Superior Court  of the  coutity o f  Wnlie, w i ~ l ~  :I rwiiic~st tl,%t tlicy be cn!c:cd 
rimon th6 lui!iu;t-s nl tlteir resjwr:ire Courts; 
', r . 
.>. 11,at c o ~ ~ i r s  of ti:e pi.oceedinzr oT t!lis nicetinq IJ:: It~!-~li.;:icd fnr l~~:!)!ica:io:r 

in ail tlrc ci:) p o p r 3 .  
Ur. Aloorc: in swuriclinq tiic niotiou t o  ndnpt t!le resolu:iocs, adrJrc;sed the  

aieciing in 111gii cn;o,zy o f  tile leadin;: tl;lits o!' cknracti'r disp1;igcd b!- (;o\;o.nor 
?.:%ag.q i n  h i s  private and ofkicial raree~..  

Mr. 13. M .  U ~ r r i n y e r  followed in  a just aud diacritninaliug address in praihi: Of  

i1.e It%:-i~ing, ability and integrity of Cbvernor Bra,rq 1s a. I:iwyer, anc? in  ex11l:lna- 
!ion ol his coorse as a Senator ot t he  Unitcd States rn iSO1, ruenliouiug' especial. 
i y  t he  earnest cfTorts made by Governor B r q z  to  yx:rt civil war, 31111 to  find a 
qwacelul solution of o!ir nnhapr~y  politiczi t rool) :~~a in the Peace Congrrss of the  
Central Slates tiler> held a t  T?7aslsiugton City. 

. l a d y  Battlc moved tha t  t he  A:torney Geucral be rccjuested t o  prescnl tile 
sesu:ntions adop tc~ i  by the  meeting to  tlie S u p r e ; ~ ~ c  Court ,  and Mr. Solicitor Cox 
to present t1:eni t o  t he  Superior Court  o f  Wnlie county, ni~r? r.s'.< ths t  they be 
a?read upon the  i n i ~ u t e a  of their respective C u u r ! ~ .  

The  ~: lcet l~:g  then adjonrncrl .s.i?ii: d ie .  

R. M. PEBIXOX, C;rnr!;?&zN. 
i?. M. CAIITE!:, S~r i .e lory .  

I n  tile S n p r e ~ n e  Court,  Rcdirrsday, J:rnuary 24tl1, lSi'2, the following proceed- 
ings wcre h d  to-wit : 

Attorney Ount.ra1 Shipp presented the  prcarnble and reso!utions adopted a t  a 
cuertiyg of t h e  meiubcrs of t he  Bar, on tlic 23rd iost., cornmcmorativc of t he  
fate Thomas Emgg, and  asked in the name of said n~eetini; ,  t ha t  tltc resolntions 
be spread upon the  records of the  S u p l ~ m e  Court.  

Chief J a s t i ce  Pearson said : 
" l h e  resolntions arc  concui'red in by the  Court. I t  is ordcred that  t h e  rcso- 

d ~ t i o n s  be put  on rccord. The  Reportcr will enter  the  proceedin-s , i n  an ap -  
pendix to  t h e  next nuuiber of the  Reports. 

The  memory of T l ~ o m a s  3 ragg  as  au able, upr izht ,  diligent and virtuous mem- 
b r o f  its Ear,  wi!! 758 cl~cr ished by the  Court." 
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ACCORD AND SATISVACTIOB. 

1. The  principle is too well eslallishetl a!A(? t.cm 1011; acquiesced i u  to be 
clisturhctl, that  an :~;rcerncnl by a credito: lo  rcceire a part  in disclrnqe 
of the whole o fa  debt due to hi111 bx a siiig1e bill, is without, considera- 
tion and therefore 3-oid. 

2. To this rule t.l~erc are esceplions, as i f :  
1. A less s u ~ x  is agreed III)CI~ and weeived bel'oro t i lo c!:iy of l t aym~nt -  
2. Or at a clilterent place. 
3. Or money's worth. 
4. Or wliere a general compositie:k i> a g i e ~ l  itimv. 
-illcZim,-:ie v. C d h c ! h .  5 3 .  

1. 1 n actions to  rccor er  damages for an injury resrrllirig in cie.rtit, bvouglit 
under our act, the correct rule touclling the p a ~ f ~ r m  of dama;es, is, the 
reasonable expectation ol peruniary ad\ antage, rrom the continuance 
of the life of the deceasecl. 

2. I n  such actions, evidence of the nmnhcr of clrildren left by the  tlc- 
ceased, is inadmissible as irrelevnnt and calcnlatetl to mislead the jury. 

I .  I n  sncll act,icms, it. is competerrt to prove t,hc ape, strength, healtlClr, 
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skill, industry, habits and clinrncter of the deceased, with a view to  ar- 
1,ive a t  his pecuniary nor th  to hi. family. A'ir!~; v. Smith, 154. 

ACQUITTAL, ITS EFFECT. 
See CRIIJIS.$.L P K O C ~ P I Y L =  

ADMIFISTEhTORS AX11 EXECVTOES. 

1. Af'crr a judgment fixing an ext.cutor vi:h n s s c t . ~ ,  m i l  n return of an 
cxecntion issued thereon, irullu Lorn, the proper mode to  subject such 
executor personally, is b y  motion founcied on notice and not b y  civil 
action. 

2. Wri t s  of w i l e  frrcicts censistccl of t n o  classes, t he  object of the  first 
class being to  remedy dcfects in, or to  continue fin action ; t h a t  of the  
second class to  commencc some ~)rnceeciing. 

2. l'roceedings in  the  nature of n sci. fa.,  of tlle first class, are  almost in- 
dispensable i n  the  administration of justick,, and the  ob<iect of the Code 
wns merely to  nliolish the  name ancl form of w i t s  of th is  c h s ,  and 
simplify the  process into a notice or  sunlmons, to  s l ~ o m  cause mlly fur- 
t he r  proceedings shonlcl not  be had to  provide fortller relief, i n  mat ters  
wlierc parties 11ad had n day in  Court. k c . ,  and not to  effect the  sub- 
stance of the  remedy. 

4. On such motion, t he  Jndge may ailow the  defendant to  mak2 any  de- 
fence which lie could have a~ai!ed himself of, under the  old sclre f r ~ c i a s  
proceeding. 

5 .  T h e  form of plending anti pmctice t o  be pnrsuetl in order to  subject 
cxecntor.i and administrators personally, under the  former system, elu- 
c i d a t d  by Ilicx, J. X~Dozc.cl2 Y. Ash~rr j ,  444. 

6. V h e n  n fatlier is indebted to  his chi ldrm,  a i ~ d  gives them proper ty  
or  money a t  their matur i ty  or marriage, t he  presnmptian is t ha t  this 
is a paynient of the  debt  and not an advancement. This presu~nption, 
however, i s  liable to  be rebutted b y  the facts in  the  case. 

7 If money is given t o n  son-in-law, under simi1,w circun~stances, or  paid 
b y  the  fat,l!er-in-law, a s  surety, t l ~ e  s a n ~ e  rule applies. 

8. If a father, while acting as executor, receives into his possession a 
number of slaves bequeathed t o  his children, mld a f t e r ~ a r c l s  sells one 
of them, and retains and controls the  others until  their  emancipation; 
&Id, t h a t  in an action for the  hire  of said slaves, kc.,  i t  shall be  deter- 
mined, a s  a fact), ml~ether  he  converted, or  intended to  convert, t he  
slaves to  his own use, or  whether lie held them as trustee or  bailee for 
his children. If the  former, a debt is estnblishcd, and the  presumption 
above referred to applies-otherwise i t  does not. 
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9. A trustee is generally entitled to commissions, but when a person i* 
trustee by reason of his being executor, and volunta~ i y assumes con- 
trol of a fund willed to minor children, he not being tbeh guardian, IL~C 
is  not entitled to commissions. 

10. A father is bound to support hiu children if he has ability to  do so, 
whether they have property or not, and he is  not entitlcd to any credit 
for such support, in a settlement of accounts between them and hirnscalf. 

11. In  an action for an account, against an executor, the personal repre- 
sentative, and not the children of a deceased legatee, should b e  made a 
party. I I u g l ~ i ~  v. Jfc Clgm4.q 345. 

1%. The right5 of an administrator, de bo& %on, relate lo t l ~ e  death of 
the intestate, and llc is  bound only b y  such lawful acts of the pr9 ious  
administrator as  were done in due coursc of administration, for any 
devastavit on the part of the former adn>inistrator, the administrator de 
honk non ouqht to recover the vtiluc of the goods wasted, by an action 
on the bond of his predecessor ; but where the sureties on the bend 
are insolvent, ~ u c h  action w o ~ ~ l d  bc anavailing, and therefore, nnueces- 
sary. 

13. It is the duty of the administrator, de bow~s  ? I O / I ,  to c ~ ~ n p l e t e  the 
administration of the eztale, by collecting the unadministered assets, 
applying them in payment of debts, antl when thcre are no personal ef 
feets, to obtain license to sell the real estate. 

14. The salc of real cstate by the heirs at  law, within two years after 
the death of the intestate, is loid as against the creditors and the ad- 
ministrator. Jtcv. Code, ch. 46, see. 61, Actr of 1868-'69, eh. 113, see. 
105. Badger v. J o n e ~ ,  305. 

16. Where an administrator sold land of Iris in tc~ta tc  for the payment 
of debts, and previous to the salc an agreement was made between 
him and the creditor of the estate, "that if 11c mould buy the land he 
should have credit on certain claims and notes over which he had con- 
trol, antl which were due from the intestate, to the amount that he (the 
administrator) could p a y p - o  rala;" and the creditor on the failh of 
such agreement bought the land : held, that in an action on the bond 
given for the purchase moncy, the defendant had a right to  give in 
evidence the aqreement, and was entitled to credit according to  i ts  
terms : I~eld J i~r thc~. ,  that such agreemcnt need not be reduced to  writ- 
ing, and that it was not contrary to the policy of the law. ATorton r. 
Xdmards, 367.. 

16. If a simple-contract crcditor receives paywcnt of the executor, n 

bond-creditor cannot afterwards, cither at  law or in crjuily, compel the 
simple contract crcditor to refund, for both are creditors, and the cred- 
i tor  first paid, may, with good conscience, rctain the money, and lcavo- 
the bond-creditor to his action as for a devnstnait. 
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15. S o r  is this principle varied by the receipt of property in satisfaction 
instead of money ; P ~ o v i d e d ,  the property i d  taken at, a fnll price, bonn 

j'idc, and, withont notice that  the executor is co!ltriving to defeat the 
priority of tlic bond-creditor. 

IS. CASE.--The daughter of a decedent, being very solicitous to causeliis 
debts to be paid, on being assnred by the oxccul,or that  11cr orrn and Iris 
(the executor's) debts are tlle only ones oat,alanding, buys from t,he ex- 
ecutor certain property, and ht:r notes to cerlain persons: 
creditors of the cxec~itor, arid i t  afterwaids :illpears that tlie testator 
owed other persons : held that  thcsc facts wwvaril a rescission of th r  
transaction. 

19. In  the case above etatril, our Court,s ha\-ing r e f ~ ~ w t l  to ntlopt tbc 
cloctrine of tlic English Courts, b~ which a purchaser :':.on1 a iicluciary 
is cornpelled to see to the application of tlie ~urchase-rr~oncy-liac1 the 
prch:~sc-money been paid, 1 he purchaser would have been protected ir: 
her tit,le. but as t,he pnrcliasr-nioncy had not been paid, the fund will 
be arrested arid applictl in a tlnc courw of atlrninistmlion. l [ r i ~ i t / ~ d  I-. 

?;(1s7,, nnn. 

AnMISSIOh'S. 

See ATTOENET, 8, 9, 10-Confcsiion?. 

ADv]<RSJ< POSSESSION. 

I .  When one in possession of  a tract of land, convej s the same in trust 
for the payment of debts, and afterwards tile s@d- land is sold at  exe- 
cution sale, and bought for the benefit of the bargainor'a wife, and the 
\aid bargainor remains in possession durinq l ~ i s  life time, and the wife 
continues the same to the brine;ing of an action of ejectment: held, 
that  such possession is not adverse to the trustee, r:or to the purchaser 
at  the sale under said deed of trust, 

2. Where a deed of trust is made to secure certain specified debts, one 
of which is tainted with usury, and a purchaser buys at  the trustee's 
sale, for valuable consideration, and without notice of the illegality of 
the consideration of the said debt : held, that his title is not affected 
thereby. 

3. If a deed contains a declaration of trust in favor of several creditors, 
and one of the debts secured is feigned or usurious, and there be no 
combination between the creditom, to  whom the true debts are due, 
and the grantor or person for whose benefit the feigneddebt is inserted, 
there can be no  reason why the declaration of trust in  favor of the true 
debts may not stand, and the feigned debt I;e treated as a nullity 
MeNeP'Z v. Riddle, 290. 
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AMNIcETY. 

1 .  Aflo:. the  rch:ibililn(ion of the  St :~tc ,  parties, who had bcen arrested 
as recw.;;~nt cwbcril,ts, had :r right of action a g i n s t  their captors. 

2. I1:it such cauws of nction Ilsvc been clostroye~l hy virt.ne of tho h m -  
nc.t,y Act  of 1l;iici. 

:$. T h e  scizure of t he  prupc;.l,y of n recusnnt conscripl,, aL the time of his 

: i r re t ,  is n mere incidcnt to the  ;ir;est, and thccause ofnction tlierefor 
fullow:; the fakc oT Llto i)rincipal cause, alld, is iikewisc cmimwxl, 11y thn t  
act. 

APPEAL. 
Scc CUUIYAL ~'R:)CHEDITGS. 
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ARTIFICE. 

See CRIMIXAI. AC~IOYP. 

ASSUMPSIT. 

See Asmcx-Accoai~ a m  ~ A n s ~ a r ' ~ 1 0 s .  

ATTORNEY, DUTIES AND I~IAXILITIES VF. 

1. A n  answer to  a rnle on an attorney of thc Court to show cause why, 
~ lnder  pain of contempt, he should not pay into Court a snm of monej 
received by him for a client, which admits the receipt and non-payment, 
but, denies any application of it to his own use, whicll avers its loss, 
but, in conrcqucncc of long continued drnnhenness, respondent could 
not tell how, suggesting as :I supposition, that rcspondent had burnt 
it  or put i t  away in Fomc secret place to pre~.ent  his destruction of i t ,  
and avowin; an inability to find i t  atter diligent search : ltcld, to be in- 
5nfficient. and to authorize a further rule on respondent to pay the. 
moncy into Court, or show cause why he should not be attached 

2. Uut a rr tum to snch qecond rule, which avows, that  alter makin.: 
mel-4 efiw t to comply with the rnle, i t  i5 out of respondent's power to 
do so : that he i, wholly inrolvent, has nothing wherewith to support 
himself and family, could obtain no aid from his friends an& relations. 
and has no rredit , and that  in  failing to perform the order, heintended 
no contempt of thc Court, and deer ly  regretted his inability to do j w  
tice to liis client: held, to be sufficicnt, and entitled the respouclent to 
be relieled from a r r ~ s t  and imprison~nent, because the Court was satis- 
fied tha t i t  was not in his power to pny tho money into Court. 

3. If a party is ordered to  execute a deed and refuses to do it, he will Ire. 
kept in jail until he does do it, for that is  a thing which he can do. So. 
if an attorncj, by false representations, procures his client for an inad- 
equate consicleration, to assign the cause of action, he mill bc irnpris- 
oned until he shall execute a release and le-assignment ; but wl~cn a 

man is  ordered to pay money into Court, and swears that after everj 
effort, it is out of his power to pay any part  of it, (in t l ~  absence of any 
suggestion to the contrary,) that is an end of the proceeding, for the 
Court will not require an impossibility, or imprison a man perpetually 
for a debt, he having purged himself of the contempt. 

4. In such a case, an a rule against the attorney to show cause why his 
name should not be stricken from the roll, this Court, prior to the Act 
of the General Assernblx, ratified April 4th, 18111, possessed the power 
to make such rule resolute, and would have felt i t  their duty to have 
taken that eoorse. 

-5. By the proper construction of that Act, this Court is shorri of its 
power to disrobe an attorney, except in tlir single iastance, where he 
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has been indicted for some criminal offence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convicted or pleaded guilty. 

6. The Act of 1871, fails to provide any power to be used in the stead 
of tho former power of the Cour't, and so is  a disabling and not an ena- 
bling statute. 

7. The words "convicted, or in open Court confessed himself guilty of 
some criminal offence," used in this Act, have acquired a technical 
meaning, and must bc construed to convey the idea that the party has 
been convicted by a jury, or has in open Court, when charged upon an 
indictment, declined to take issue by the plea of not guilty, and con- 
fessed himsclf guilty. 

8. The admissions of an attorney, made in an answer to a rule to rhow 
cause why he should not be attached for contempt in failing to pay 
money into Court, which he wrongfully withholds, is  not such a "con- 
fession in open Court," as is contemplated by the Act. 

9. Such admission cannot be considered technically as a confession, bc- 
cause i t  is not voluntary as when one is charxed on an indictment, and 
confesses his guilt in oprn Court, but the req~ollderlt was cornpellablc 
under heavy painb and pcnaltics, to answer under oath. 

10. To allow his answer to be u-ed as a confession to establish gililL, 
would be objeoiionable as a mean5 to compel him to ciiminate I~arnself 
on. oath, a i d  for such an inquisitorial proceeding there is no precedent 
in the Courts of any country which enjoys the rights guaranteed by 
MAGNA CARTA. 

11. The wrongful retention of a, client's money by an attorney, was, bc- 
fore the passage of the late Act, not a direct, but accnatructiue contempt, 
made so by the common law, to  enable thc Court to purge the Bar of 
unworthy members. 

12. Whether this Court possesses the power to punish under the circurn- 
stances, b y  virtue of section 2, chapter 177, Acts of 1868-'69, for mis- 
behavior as an attorney in his official charactcr under paragraph 8, sec, 
1, discussed, but  no definite conclusion arrived at. 

13. But, if i t  were clear that this Court has full power to punish, b y  fine 
and impriqonment, for a constructive conseyuentia2 contempt, i t  might be 
questioned whether this Court, which was not created for the punish- 
ment of criminal offences, should, on mere motion, inflict such punish- 
ment, while the  proceeding to disbar i- suspended to  await further pre- 
liminary steos, should any be taken, in the Superior Court. 

14. Fine and imprisonment is not the appropriate remedy to be applied 
to an attorney, who, by reason of mural delinquency or other cause, has 
shown himsclf to  be an unworthy member of the profession. Kane v. 
Haywood, 1. 

43 
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BANKRUPTCY. 

1. The District Courts of the United States have general original juris- 
diction in all matters appertaining to the estate of a bankrupt; aucl 
they may exercise extra territorial jurisdiction, in collecting the estate 
and adjusting the claims of the creditors of the bankrupt, when t h r  
Court sf Bankruptcy can fairly and fully determine the rights of thr  
parties interested. 

2. In  all matters of controversy, when the subjects in dispute are of a 
local character, the rights of the parties rnust be determined in the Zocd 

Courts. 

3. When a mortgagee, by the terms of the mortgage, has a right to fore- 
close, when an adjudicdtion in Bankruptcy is made, this right cannot 
b e  administered by a District Court, sitting as a Court of Ilankruptcj 
in another State. The State Courts can afford a remedy by foreclosure 
or  sale, and a t  the same time allow the assignee to have the full benefit. 
of the equity of redemption. Whitridge v. Taylor, 273. 

4. When an execution for costs, incurred in this Court, has been returned 
unsatisfied, and the party is insolvent and entitled to moneys, in the 
Clerk's office of this Court, this Court will order, that  t h e  oftice-costs 
be deducted from the moneys so due to him. 

6. Although such execution-debtor is adjudicated a bankrupt, i t  will 
not affect this conclusion, as the assignee p o a d  lcoe takes, subject tc,  
all the eqallies of the bankrupt. 

6 .  The position and legal stut?cs of an assjgncc, discussed and explainetl 
by Iiouxaiu, J. Clerk's Q ' k e  v. h'au7cl 214. 

UAILGAINOR AND CARGAINEE, EIOW PAR ESTOPPEI) 

See TEYANTS AND TENANCY-TKUST ESTATKS. 

GASTARDY 

I. I t  is not the solo purpose ot the Act, relative to "Bastard Cllildren," 
Rev. Code, Chap. 12, to require the putative father to indemnify the 
county, but likewise to maintain the child. 

2. AB to past maintenance, thcre ia no difference between that and future 
maintenance, so far as the power of the Court is concerned. 

3. When a person was charged with being the father of a bastard child, 
and gave bond for his appearanre at  the uext term of the Court, and, 
before the term of the Court, the child died: held, that i t  was error in 
the Court to discharge such putative father npon payment of costs, 
and, without making an order requiring him to give bond. What 
kind of order, should be made in such cases, is in  the discretion of the 
Court. The otatute seems to  require soma order in  every case. State 
v. Beatty. 646. 
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BEQUEST. 

See ADMINISTRATORS AND EXECUTORS. 

BLOOD OF FIRST PURCHASER. 

See COLLATERAL DESCENTS. 

BONA FIDES. 

See ESTOPPEL. 

BONDS. 

See ILLEGAL CONSIDERATIOX. 

BOND AND SIMPLE CONTRACT CREDITORS. 

See ADMINISTRATORS AND EXECUTORS, 16, 17, 18. 

CANONS. 

See COLLATERAL DESCENTS. 

CAPL4CITY, TESTAMENTARY. 

See MENTAL CAPACITY. 

CARRIERS OF GOODS. 

1. When goods are shipped to a consignee, over a railway, the shipper 
cannot, by notice to  the carrier, compel him to stop the goods at  an in- 
termediate point. 

2. Whether an agent of such carrier may not bind his principal by an 
express contract to hold the goods quere, but such contract must, a t  
least, be an express one. 

3. Where tobacco was shipped from Thomasville, via Charlotte and con- 
signed to a party in Columbia, and was sent off from Charlotte, by rail to 
Columbia acaording to the bill of lading, and the tobacco wasreceived by 
the consignee in Columbia, but no express contract to hold a t  Charlotte 
was shown, the measure of the shipper's damages is the cost to send i t  
back, or what i t  would have cost to send it back, and compensation for 
the delay. 

4. The receipt of the tobacco by the consignee, and havingit stored, was 
not B waiver of the liability of the defendant, for sending it without 

1 
orders, for the plaintiffs were not obliged to give up their tobacco by 
refoeing to receive it at  Columbia, and charge the whole valne to the 
deiendmt, nor were they obliged to send it back and charge the de- 
fendant with the expense and delay; they had their election to receive 
the tobacco, keep it in Columbia and charge the defendant with what 
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i t  would have cost to put the tobacco back in the place from which it 
was wrongfully sent. 

5. The shipment of tobacco from Charlotte to Columbia. on the 4th day 
of February, 1865, cannot be deemed the proximate cause of its loss, by 
the burning of Columbia b y  Gen. Sherman, on the 17th of thc same 
month. Pinnix v. C. d? 8. C. R R. Co., 34. 

CARRIERS OF PASSENGERS. 

1. The policy of the law requires common carriers to use a high degree 
of care, in transporting passengers, to guard against probable injury. 

2. I t  is their duty to transport and place thrir passengers safely a t  the 
point of destination, and if injury to the passenger ensues from a failure 
to observe due care, the carrier is prima facie responsible. 

3. Where a passenger jumped off of a railroad train, while rucning a t  a 
speed of from two to four miles an hour, and this was the proximate 
cause of the injury complained of, and contributory negligence is al- 
leged, the true criterion of the care requlrcd from the passenger is that 
degree which may have been reaecnably expected from a sensible per- 
son in such eituation. 

4. A passenger on a railroad train had a right to expect that thecarrier 
had employed a skillful and prudent conductor, who had experience 
and knowledge in his business sufficient to cor rec t l~  advise and direct 
him as to the proper time and manner of alighting from the train. 

5. Where, when the usual signal was given for slackening the speed of the 
train, the conductor went with a passenger and his companion out on 
the platform to assist them in  getting off safely, and soch passenger. 
without any directions from the conductor, voluntarily increascd dan 
ger by jumping off the train while in mot,ion, the carrier is  not respon- 
sible fo- an injury resulting therefrom ; but if the motion of the train waq 
so slow that  the danger of jumping off would not be apparent to a rea 
sonable person, and the passenger acted under the instructions of the 
conductor, then the defence of contributory negligence would be un- 
availing. 

6. Where there was evidence tending to prove that  the intestate of the 
plaintiff informed the conductor that  he wished tb get off at  a certain 
point, and on approaching the place, the conductor went with him and 
another, upon the platform of a rear-car, and the intestate got upon 
the step of the platform, preparatory to springing off, the conductor cau- 
tioning him not to "jump off yet," and when, a few moments after, the con- 
ductor said "now is your time, jump," and thereupon he jumped off and 
on to a platform, fell down and rolled under the train avd was killed, 
the train a t  the time going much slower by degrees than before the 
brakes were blown on, the other passenqer alighting irnmedbtely after 
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the inlestate, running along with the train, rather than jumping off at  
right angles, that he was not able to  "take up" for several yards, that 
intestate, when he jumped off, had under his left arm a steccil-plate about 
the  size of an ordinary barrel-head,between two pieces of very thin plank, 
also, a satchel of sufficient capacity to hold two quarts, to which werc 
attached light leather straps, passing around his shoulders, and that  
intestato also had a book, in size, ten inches b y  five, and plaintiff re- 
quested the  following instructions to  the jury: "that if the jury should 
find that  the defcndant did not stop its train along side of the  place 
whore the intestate desired to alight, and that  t l ~ c  conductor, while 
passing such place, (a platform) and &hen the cars were moving a t  
from two t o  four miles an hour, directed thc intestate to alight, and he 
obeyed thc direction he was justified in doing so, and his act, in law. 
was not contributory negligmce, hindering a recoverq:" held, that  the 
refusal of the Court, to give such instructions, was erroneous, and en 
titled thc plaintiff to auenire de nova. Lambeth v. C. R. B. Co., 494. 

CASES DOIJBTED, EXPLAJNED, DISTINGU1SHET), &c. 

BIGGS, ex parle, 309. 
Br.ouwr vs. BLOUNT, 224. 
BRADSUAW vs. ELLIS, 100. 
BRANDON vs. ALLISON, 3679 
~RA4iVNo~I% TS. I%XAXNOCK, 290. 
B R Y . ~  VS. w ~ ~ . ~ ~ ~ ,  145. 
CUAPXAX VB. WACA~ER,  229. 
CREDLE VS. SWSNDELL, 234, 
FAGAX VS. N ~ W S O N ,  234. 
HOHNE 73. IIOESE, 584. 
L\'TTLR 7%. B I ~ ,  234. 
MOICPITIIAN VS. TERRY, 169. 

MASON vs. MILES, 425. 
SAUNDERS VS. HA'v~ren~Azr, 2:34. 
S H E L T ~ N  vs. SRELTON, 456. 
SIIOBER rs.  HAUSER. 290. 
STATE vs. DEAL, 627. 
STATE VS. SHELTOS, 627. 
WORTIIY vs. BAIUZUTT, 60. 

CEXTIORARI. 

See PRACTICE-CODE. 
PRACTICE-CRIMINAL. 

CHALLENGE FOR CAUSE. 

See Cnrarrm~ PROCEEDINGS. 



INDEX. 

CHALLENGE TO JUROR. 

1. I t  is settled, that  a witness, who swears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals who had spoken disparagingly of the witness and what was 
said. This is every-day practice. There is  .a difference between an 
examination in chief and a cross-examination, when the party endeav- 
oring to sustain the witness, whose general character is attacked, may 
go into particuilars as to persons, and what they said. 

2. When a witness was called, to impeach the character of another wit- 
ness, and stated that he did not know the general character of said wit- 
ness, h e  ought to have been told to stand aside. Counsel have no right 
to  cross-examine their own witnesses. 

8. A challenge to a juror must be made in  "apt time," and before the 
jury are empannelled. If, after a jury have been empannelled and 
charged, exception is  made, i t  is not in  "apt time." After verdict i t  in 
a matter of discretion for the iudge, whether, under such circumstances, 
he will grant w new trial. Stafe v. Perkim, 126. 

CHARGE ON LAND. 

Where a deed was made by a father to hls son, in pursuance of a previous 
agreement, and contained tile following clause, to-wit, "for, and in con 
sideration of $200, and the faithful maintenance of T. L. and nifc, P. 
L., hath given and granted unto the said T. L., a certain tract of land, 
to have and to hold, &c," held, that this stipulation constitutes a cllarqe 
upon the land, in the hands of the heir-at law, though not upon the per 
9onal estate in the hands of the administrator. Laston v. Tilly, 827 

(XRCUITS, EXCHANGE OF. 

See EYCIIAYGE ON CIRCUITS. 

CODE-PLEADING. 

1. Where anote was given, and made payable to A, as guardian, and it 
was afterwards, in settlement, delivered to the husband of the ward 
without endorsement: held, that  a snit upon said note was properly 
brought in the name of the guardian, to the use of the husband and his 
wife. 

2. A trustee may sue in  his own name, or he may join his  cestui qwe 
f m s t  : and the trust, between guardian and ward, may be kept alive 
after a settlemenb,jif they so choose, without any purpose. Mebane v. 
Mebane, 334. 

a. The object of the Code was to abolish the different forms of action 
and the technical and artificial modes of pleading used at common law, 
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but not to dispense with such dcgree of certainty, reguIarity and uni- 
formity, as  are deemed essential in every system adopted for the ad. 
ministration of justice. 

4. T t ~ e  pleadings must contain the same substantial certainty, now, as 
was formerly requisite in a declaration, &e., and unless the defendant 
 controvert,^ the facts alleged they must be taken as true for the pur- 
poses of the action. C. C. P., 127. 

6. The word "plead" used in the Act of 1868-'69, chap. 76, see 4, musL 
be regarded as an inadvertence and was not intended to change the 
Code system. 

6 .  An entry on the docket of "general issue, stat. lim. with leave," is not 
sufficient pleading, and, in the discrction of t,he Judgc below, would 
authorize judgment of nil: dieit. 

7. If a complaint is founded upon an assumpsit fur goods sold, a final 
judgment without proof of value, &c., as  upun a default,, is erroneous. 

8. I n  such cases the  Clerk must awert sin the amount due in the mode 
prescribed by see. 217, C. C, P. 

9. The entry on the docket was sufficient notice of appearance to entitle 
the defendant to the five daysnotice under the statute. Oates v. @ray, 

442. 

10. A demurrer for want of jurisdiction can only be stxtained, where the 
want of jurisdiction appears upon the face of the complaint. 

11. Where a note was given in 1862, t,hcre is presumption that it w:ri 
given for a loan of Confederate money; but that presumption is not 
conclusive. The fact,s necessary to authorize the  application of the le- 
gislative scale are matters of defence, and must be pleaded when the 
note sued on does uot,prima fmie, show that it is applicable, and, when 
it does so shon-, a tlcfendant iuast in some way ciaim t,he application of 
the scale. 

12. A demurrer to the juridiction of the Superior Court will not be 
sustained, where it appears in t l ~ c  complaint, that the note sued on was 
for more thrn 4200, notwithstanding said note may, prirna facie, be 
suhject to the legislative scale. A n d  of Cf~uvlotfe v. lirittolt, 365. 

13. The survivor of two joint gnardiann may sue on a note payable to  
such guardians, as snch, and on his death, yendelhte lite, the suit is pro- 
perly revived in the name of his personal representativc. as executor 
or trustee of an express trust, under sec. 3'7, C. C. P., notwithstanding 
that the wards have arrived at  full age and the note was assigned bj- 
the plaintiff to one of them. 

14. Notwithstanding that sec. 80, ch. 113, Acts 1868-'66 be regarded as 
repealed b y  subsequent acts, and although i t  provides "that any execu- 
tor or administrator against whom an action is pending in any Court 
of this State, and who has heretofore entered pleas in such actions, 
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way hereafter, (as a matter of rjght, and withont costs,) amend, strike 
out, or change wch pleas at his discretion, " yet  the provision does not 
contemplate the exercise of such privilege a t  any indefinite period, 
but an application thereunder must be made within a reasonable time. 

15. A delay until the fourth Court after the passage of the Act is unrea- 
sonable and works a forfeiture of the right, and the granting of such 
motion is wholly in the discretion of the Court bklow. 

16. Whether interest on a guardian note can be compounded after his 
death, p e w ,  bnt such difficulty may be obviatcd b y  a remission of the 
interest alleged to be in  excess, even in this Court. Biygs v. Williams, 
421. 

17. If the defences set up in  an answer are worthy of consideration, they 
cannot be deemed frivolous. 

18. In such case the plaintiff shouldreply or  demur, and if thedemurrer 
be overruled, it becomes the duty of the Judge to allow him to plead 
over, unless i t  is manifest that  such demurrer is  frivolous, does not 
raise any question of law worthy of serious consideration, and is inter- 
posed merely for delay. 

10. The spirit and intent of thr  Code i~ that actions sh,ill be tvied a$ 
speedily and cl~caply as poisihle and upon their merits. 

'LO. An answer to a c$mplaint urr a covenant for the payment of money, 
executed by the defrndants, and alleged to have betwme the p r o p ~ r t y  
of the ylalntiff by succ3essiv~ assiynmcnts, whicll alleges that there 
was a condition under written said mvenant, to make it vold if the 
land for which the covenant was g i ~  was subject to incnmbrances, 
and that  a t  the time of the execution of the same, said land was snbjcct 
to the lien of an execution against the covenantee, and further, that 
the assignment of the covenant from the covenantee was procuretl by 
dnress and fraud, and while the covenantee was mentally incapacitated 
to  contract, and that  tho plaintiff took his assignment wit11 full know1 
edge of these facts, and that the plaintiff had caused a previous action 
on the same, in  the name of the covenantee, to be bronght, which had 
been dismissed, and had fiIcd a hill to  compel the covenantee to allow 
the use of his namc for that purpose, which had also been dismissed, 
and that afterwards the defendant had, after a full account with the 
covcnantee, procured his release of the canre of action, held that such 
defences are not, frivolous, but  are worthy of serio6s consideration. 
Sucpson v. Harvey, 436. 

('ODE PRACTICE. 
See PRA~TI~E-Cons. 

COGNIZOR, LIABILITY OF, 
See CRIMINAL PROCEEDINGS, 1.  
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Sec. 215. SKINNER v. MAXWELL, 45. 
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COLLATERAL DESCENT. 

1. I t  is well settled that in descended estates, where the peram last 
seized dies witimut leaving issue. or brother or sister of the blood of 
the first purchaser, but a half-sister not of such blood. and remote col- 
laterals of such blood, the inheritance shall descend upon such remote 
~wllutcrals, rather upon such half-sister. Dozier v. Grandy, 484. 

2. When lands descend to collateral relations, under the Act of 1868, 
(Rev. Code, ch. 38, sec. 1, rule 4) the c~llutcral  relations of equal dc- 
71 ee take per stilpes aud not pe r  capita, (iron~artie V. Ksmp, 352. 

COMITY. 
Scc CONFLICT OF JURISDICTION, 

COMMISSIONS. 
See AD\IINISTILATORS ~ Y I )  EXECUTORS. 9. 

COMMON SCIIOOL ItEQISTEItS. 

I See E~IDESCE. 
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COMMON CARRIERS. 

Se CARRIERS. 

COMPENSATION. 

See EXPRRT, pay of, &c. 
JURORS, pay Of, &c. 

COMPOUND WTEREST.  

See CODE-PLEADING, 16. 

COMPUTATION OF TIME. 

See CRIMINAL P~.OC&PDING'. 7. 8. 

CONDITIONS PRIXEDENT;  DEPENDENT. Rc 

1. An action on a notc payable "six ~nonths  afler R ratification of tt 

treaty of peace between the  United States and the Confedcrate states," 
i s  premature and cannot be mstained. 

2. The event constituted a corrdition p ~ w e d e n t  which has not and will 
not be performed. McNinch v. A'umswy, 220. 

3. The stip~llation contained in a contract in  tllcse wnrtls, viz: "A R 
contracts with C D to  furnish, at, Long Creeli furnace, from 600 to 1000 

blishels of cod daily a t  636 centspor hnslrel, to  he measured zit the p i t ,  
C. D. to  furnish the timber gratis, wl~erever he rnay see fit, reservinp 
groves and h i t  trees and advnncc to A B all the money, wcukly, ne- 
cessary to pay off the wood-choppers-coal to bepaid for on delivery at 
the fnrnacc," arc dq~enden t ,  and if, without fault on thc part  of the 
owner of the furnace, and without legal cxcuse, tlre other fails to  deliver 
the quantity of coal agreed to bu delivered, the owner of th? furnace 
being sued for the value of the coal, $c.. fnrnishrd, may properly w! 
up such failure b y  way of co l~n te~c la im.  Htwlon I-, IVilXrs, 604. 

See LICENS*:. 

C:ONFEDEitA'I'E MUKEY. 

See WILLJ, coustru~tion of, 

CONFEL)&RATfi TRANSACT L3NS. 

1. Where the defendants in an action of debt upen a p ~ o n ~ i w r ~  note, 
qivcn in 1862, proposed to  probe that the consideration of the notc was 
Confederate money, and tha t  fact was admitted b j  the plaintiff in thc 
action, Iield that  such evidence was immaterial. 

2. Under the ortlninance of 1866, and the  act of 1866-'67, a pall! to :11i 
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action has a right to show that  the consideration of the note sued on, 
was property, and the value of the property; and when money was 
borrowed, to rebut the presumption of the law, by proving that  i t  was 
not to be paid in  Confederate currency, but  in some other money or 
article. 

. 3  Evidence cannot be introduced to contradict or vary a written con- 
tract, except in the cases authorized by the Act of 1866-'67. The 
general rule of evidence in reference to such contracts, being still in 
force, with the exceptions stated. 

4, In an action which was commenced before the C. C. P., a defendant 
cannot claim, by way of set-off or reeoupement, unliquidated damages 
arising out of an executory contract. Terrell v. Walker, 244. 

.i. CASE : A Clerk and Master who executed bonds as such in  1860-'64-'66, 
and collected in May, 1862, a well securednote,in Confederate currency, 
where he was directed only to collect the annual interest due thereon, 
and invested the proceeds in 7:30 Confederate bonds : held, that  the 
bond of the defendant, given in 1869, was not liable for the lades ofde- 
fendant in May, 1862. IVa).d v. Ifassell, 389. 

~(JNFESSIONS. 

1. The confessiow of a prisoner ought ta be received with great cau- 
tion, and u n l e ~ s  they arc free and voluntary, and wlthout fear pro- 
duced by threats, or induccment of temporal advantage, ought to be re- 
jected. 

2. The examination of a prisoner as to  his own guilt, taken before a 
rommitting ma gistrate, is  not admissible in evidence, as thc statement 
is made under the constraint of an oath, and therefore, not voluntary. 
The objection to the admissibi!ity of such evidence, is much stronger, 
if the prisoner be under arrest. 

5 .  To authorize the introduction of par01 evidence as to confessions of a 
prisoner, taken before an examining magistrate, i t  must appear affirm- 
atively that there was no examination recorded as required b y  law. 

4. Under the act of 1868-'69, ch. 178, the prisoner is entitled to  the ben- 
efit of counsel, and, before his examination i t  is the duty of the magis- 
t rate to  inform him of the  charge against him, and "that he is a t  liberty 
to refuse to answer any question that may be put to him, and that  his 
refusal shall not be used to his prejudice." Such examinations are ju- 
dicial confessions, and the policy of the law requires them to be taken 
under the protecting caution and oversight of the judicial officer-this 
caution is an essential part  of the proceedings and must be given to a 
prisoner under arrest,to render his examination, admissible in evidence 
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5. The reason of the statute extends to an inquisition by a coroner. In 
this respect, he is an examining magistrate. 

6. When a prisoner is brought before a coroner while he is holding an 
inquisition, and aftar witnesses had been examined, a postmortem. exam- 
ination made, and a verdict entered up, in answer to a question asked 
by the foreman of the jury "confessed," held, that although after the 
first queetion was put, the prisoner was cautioned by the coroner not 
to  answer, the caution came too late to afford the protection which the 
law requires, and the confession was inadmissible. 

7. When a physician was examined as a witness. and stated that he had 
examined the prisoner, and was of opinion that she had beeu delivered 
of a child within three or four clays, and i t  was proposed te  ask him 
"whether, from his experience and knowledge of females, in three or 
four days after the delivery d a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer, or know what she was talking about ?" held, that 
the  question was proper, and should have been allowed. 

8. The rule of law in criminal cases, requiring proof beyond a reasona- 
ble doubt, does not require the State, even in a case of circumstantial 
testimony, to prove such a coincidence uf circumstances as excludes 
every hypothesis except thc guilt of the prisoner. The true rule is, 
that  the circumstances and evidence must be such as to produce amoral 
certainty of guilt, and to exclude any other reasonable hypothesis. 
State v. Matlheu~s, 106. 

9. The admissions of guilt of one who had, prior to making such admis- 
sions, been induccd by fcar or the hopc of benefit, to confess himself 
guilty of a criminal charge, cannot be used against him, unless i t  bc 
shown by the most irrcfragible evidence, that the motives which in- 
duced the first confession had ceased to operate. 

10. Hence, when a party had beeu persuaded to make a confession of 
guilt, through a promlse of immunity from prosccntion therefor ; held 
that  in  the absence of clear proof that such inducement had ceased tc 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible. State v. Lowhorne, 638. 

11. The words "convicted, or in open Court confessed himself guilty of 
some criminal offence," used in this Act, have acquired a technical 
meaning, and must be construed to convey the idea that  the party has 
been convicted by a jury, or has in open Court, when chargcd upon an 
indictment, declined to  take issue by the plea of not guilty, and con- 
fessed himself guilty. 

12. The admissions of an attorney, made in  an answer to a rule to show 
cause why he should not be attached for contempt in failing to  pay 
money into Court, which he wrongfully withholds, is  not such a %on- 



INDEX. 685 

fession in open Court," as is  contemplated by the Act of April 8, 1871. 
13. Such admission cannot be considered technically as a confession, be- 

cause i t  is not voluntary as when one is charged on an indictment, and 
confesses his guilt in open G u r t ,  but, the respondent was compellable 
under hcavy pains and penalties, to ansn-er under oath. 

14. To allow his answer to be used as a confession to  establish guilt, 
would be objectionable as a mean to compel him to criminate himself 
on oath, and for such an inquisitorial proceeding there is no precedent 
in the Courts of any country which enjoys the rights guaranteed by 
MAGNA CARTA. Kalee v. Haywood, 1. 

See EVIDENCE. 

CONFLICT OF JURISDICTION. 

1. The Circuit Court of the TJnited States, is not, in m y  sense, aforeigtr 
Court: its judgments end process b indpropio  vigore, and create legal 
rights, which the State Courts are bound to recognize, and, will enforce 
when the estate or property, subject to the right, comes within their 
control 

2. Executions issued from the United Statcs Courts create a lien from 
their testc. 

3. Where a judgment wa9 obtained, in the Circuit Conrt of the United 
States, and execution was issued thereon and levied npon the land of 
the  defendant in said execution, acd when a Sheriff had other execu- 
tions from the State Courts, against the samc party, issued upon judg- 
ments, some of which were of lien before and others after, the teste of 
the execution from the Circuit Court, and the sheriff had levied upon 
and sold the land of the defcndmt, held, that the plaintiffs in the exc. 
cution from the United States Court were entitled to  the rebidue of the 
money in the hands of the Sheriff after satisfying the judgments of a 
prior l i en  to theirs, and that upon a rule in the Superior Court, the 
Judge ehonld have ordered the application accordingly. CozqAlatt v. 
White, 102. 

CONSIDERATION. 
See ILLEGAL C ~ ~ S I ~ B ; R A T I O S ~  

CONSTITUTION CONSTRUED. 
AR?. X. (HOMESTEAD.) 

Horton v. McCall, 169. 
Ladd v. Adams, 164 
Johnson V. Cross, 167. 
Watta v. Leggett, 191. 
Oellinger v. Tweed, 206. 

Burns v. Harris, 509. 
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AnT. 

IV., SEC. 14. (EXCHANGE OF CIRCUITS.) 
Howes v. Mauney, 218. 

IV., SEC. 12. (DURATION OR A COURP.) 
State v. Adair. 298. 

IV., SEO. 10. (SIJPERVISORY POWER.) 
State v. Beverly Jefferson, 309. 

IV., SEC. 4. (JUDICIAL POWEK.) 
State v. Pender, 313. 

IV., Srzc. 26. (PENDING SUITS.) 
Green v. Moore, 425. 

IV., SEC. 17. (JUR~SDIOTION OF PROBATE COURTS.) 
Sprinkle v. Ilutchison, 450. 

II., SEC. 14. (PASSAGE OF PRIVATE LAWS.) 

V., Sso. 1. ( T a x a . r ~ o ~ - E ~ u ~ ~ r o ~ . )  

VIII., SEC. 1. (FORMKCI~N OF CORPORATIONS.) 
Appendix, 668. 

1. .'The Govrrnor shall ~rlo~ninate, and by and with the advice and con- 
sent of a majority of the Senators eicct, appoint all officer?, whwe ofices 
are established by this Constitution, or which shall be created by law, 
or whose appointments are not otherwise provided for, and no such of- 
titer shall he appointed or elected by the General Assembly." Section 
10, Article 3, Constitution. 

2 .  The words contained in the above section of the Constitution, "whose 
appointments are not otherwise provided for." mean provided for by the 
Constitution, and the words "no such officer shall be appointed or elec- 
ted by the General Assembly," are superadded as an express veto upon 
the power of the General Assembly, whether such office shall be estab- 
lished by the Constitution or he created by an Act of the General As- 
sembly. 

d. A public office is an agency for the State, and the person whose 
duty it is to perform that agency, is a public oficer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the office itself. Nor is i t  
material whether one act or a series of acts are required to be done. 

4. The -4ct of the General Aswmbly, passed April 6th, 1871, giving to 
the President of the Senate and the Speaker of the House of Represen- 
tatives, the power to appoint '*a11 proxies and directors in all corpora- 
tions in which the State has an interest," creates a public ofice and 
fills the same by appointment of the Legislature. I t  ia, therefore, un. 
r*onstitutional. 
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6. The power of the General Assembly to repeal an act, whiclr had been 
passed smre the adoption of the Constitatiot~, and accepted by the Rail 
road Company as an amendment to their r h a r t e ~ ,  d i v a w d  by Pearson 
C. d. Clarh v. ~Ttanley, 69. 

6. Thc power of the Court? to declare statutes rmconstitutional is 3, high 
prerogative, and ought to be excrciqcd with greet caution ; they shonld 
"not dcclare a statute void, unless the nullity and invalidity of the act 
are in their judgment placwd beyond a reasonable doubt; and such r w  
sonable doubt must be solved in favor of legislative action " 

7. The Act of the General A-sembly of 1866-'67, entitled "An Act rela. 
ting to debts contracted during the war," and allowing either party te  
show, on the trial, the consideration of the contract, and requiring thtb 
jury in making up their verdict to take the same into consideration, is 
not unconstitutionsl, Kittg v. W & W; B. 2. Co., 277. 

8, The Acts of the Gencral Assembly, rcstoringto married women, thew 
common-law right of dower, are unconstitutional, so far as they appl? 
to  marriages contracted prior to their passage FVixon d? Huntisg > 

Johnson, 189. 

See DOTER. 
I I o v r s ~  D. to. 

VUNSTITU'TIUNAI, CON STRL'CTIOK. 

1. The Dower of the Legislatnre to  confer crintlnal jurisdiction on tirc 
Chief Magistrates of towns and cities, stands on a differerrt footing front 
the power to confer civil jurisdiction. 

2. By the 4th section of Article IV, of thc Constitution, the judiciel 
power of the State is vwted in a Court for the trial of impeachments, a 

Supreme Court, Superior Courts, and Special Courts. The jurjsrliction 
of Special Cuurls is &fined by section 10 of the same Article. 

8. The Act of 1868-'69, chap. 178, and chap. 2, of the particuiar act, 
sec. 1, pagc 432, gives (among other officers enumerated) to Mayors. 
Superintendents of Police or other chief ofticors of cities and towne, 
power "to cause to be kept all laws made for the preservation of thr  
public peace," &c.: and chap 3, sec. 1, ofthe sameact gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chapter,' 
but no final jurisdiction is given to them by any part of said act. 

4. r h e  power thus given to the chief officers of towne, &c., can be snp- 
ported by the authority given the Legislature by the Constituiion, to 
create Special Courts for cities and towns, and i t  can be no objection to 
the act in question, that it does not antl~orize these officers to t ry  per- 
eons charged with misdemeanors, but simply to arrest and bind then1 
over. fitate v. Pender, 313. 
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5. The 22th section of Article 4 of the Constitution, which provides "the 
State shall be divided into twelve districts, for each of which a Judge 
shall be chosen, who shall hold a Court in each county, at  least hwice a 
year, to continue, for two weeks," does not b y  express words, or neces- 
sary implication restrict the Legislature from passing an act authoriz- 
ing a Judge, under certain circumstances, to  continue a Court longer 
than two weeks. 

CONSTRUCTION OF STATUTES 

See STATUTES CONSTRUED. 

CONSTRUCTION OF WILLS. 

See WILLS, construction of. 

COSTS. 

1. Where a party has a witness summoned in his behalf, and the said 
witness is in attendance upon the Court. but is neither sworn, tendered 
or exarnlned : held that according to the practice in this State, the at- 

6 
tendance of said witness should be taxed against the party by whom he 
was summoned. 

8. Where a material witness had been summoned and i u  not present a t  
the trial, bnt lias theretofore been in attendance, and tho question is 
made in apt time, tire party snnm~oning tbe witness, lias the right to  
tax the attendance of such witness against his adversary only, in  case 
of satisfactory proof of the materiality of the witneks, and that his ab- 
sence was on account of sicbness or olher sufficient cause. Loft5 v. 
Rarter, 340. 

3 .  When an execution for costs, incurred in this Court, has been return- 
ed unsatisfied, and the party is insolvent and entitled to moneys, in  the 
Clerk's office of this Court, ordered, that  the office costs be deducted 
from moneya so due him. 

1. Although such execution-debtor is adjndicated a bankrupt, i t  will not 
affect thisconclusion, as  theassignee quoad hoe, takes subject to all the  
equities of the bankrupt. Clerk's O p e  v. Rank of Cape Fear, 214. 

COUNTER-CLAIM. 

1. To an action by an administrator, appdnted before 1st July, 1869. 
on a note executed to himself as administrator for the purcllase of land 
sold under a license from Court, a judgment, quando, obtained previous 
ly  by the purchaser, against such administrator, i s  inadmissible as a 
defence, either by way off set-off or counter-claim. 

2. Whether such would be the caee if there were no ether debts against 
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the estate, and the dcfendant was certainly entitled to have the assets 
applied to  his cl,~im, quere. Rrandol& v. Allison, 532. 

3. In an action which was commencrd before thc C. C. P., a defendant 
caunot claim by way of set-off or reco7qerneia2, unliquidated damage5 
arisir-g out of an cxecutory contract. Terrell v. IVuluNcw, N 4 .  

4. The stipulations contained in a contract in these words, via A B 
oontractq with C D to furnish, at  T,on: Creekturnace, from 600 to 1000 

bnstieis of coal daily at 6% ecents per bushel, to he meawrcd a t  the p i t ,  
C D to furnish the timber gratis wherever 11r may see fit, reserving 
grovex and fruit trees, and t o  advance to  A B all the money, weekly, 
necessary to pay off the wood-chopprrs-coal to be paid fhr on de1ivcr.v 
at  the furnace," are dependant, and if, without fault on the'r~art of the 
owner of the furnace, and without legal excuse, the other fails to deliver 
the quantihy of coal agreed to be delivered, the owner of the furnace 
being sued for the value of coal, he., furnished, may properly set up 
such failure by way of counter-claim. Ric~ton v. Wilkes, 601. 

COUNTY BONDS. (Chatham.) 

1. Whether the General Assembly possesses the power to forbid the 
the Board of Commissioners of a county to levy and collect a tax to 
pay an existing debt of the county, when sue11 board is  commanded to 
do so by the order of a Superior C m r t  having jurisdiction of the mat- 
ter, and whether in such case the board must take the responsibility of 
deciding this question, so that, should the statute be held constitutional, 
the return would be responsive and sufficient-otherwise the personfi 
composing the board subject themselves to fine and imprisonment for 
contempt, p e r e .  

2. The statute, however, of 1871, Actsof 1870-'71, chap. 114, forbidding 
the Board of Commissioners of Chatham county from levying or col- 
lecting any other tax except for the accruing current expenses of the 
connty, is relieved from the imputation of being unconstitutional, for 
while forbidding the levying of a tax, the scope and effect of i t  is to 
empower the board to  raise the necessary amount to discharge the lia- 
bilities of the county, outstanding a t  the time of the ratification of the 
act, b y  issuing, and selling in the market, coupon bonds, and a man- 
damus lies t o  compel the issuing and sale thereof to pay debts ont- 
standing when the act was passed. 

3, The general rule is, that  no return to a peremptory mandamus is snffi- 
cient except that  i t  has been obeyed, but  if a statute be enacted, after 
such peremptory order, forbidding ohedicnce and making obedience 
impossible, such new matter will, of necessity constitute, s sufficient 
return, provided the statute i s  constitutional and within the law-mak- 
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4. Per I'FIAHSON, C. J., cc~yzcendo: If the onlyjpropcr constructiou of the 
statute is that the creditom of the county are put to the alternative of 
accepting coupon bond.i, or bc without remedy because the board are 
forbidden to :lc>y or collect a n j  tax except for nccruing current&x- 
yenses of the county, thus making a direct conflict of power between 
the Judge of the Snperior Court and General Assembly, a* assnined by 
the counsel for each party, thwe would be n~nch force in the objection 
that i t  impairs the obliqition of contracts 

5. But t h ~ s  construction is too uarrom. .111cl the one first inclicatcd i.i the 
true one, not only as warrmted by the terms of the act, but by the well 
settled principle governing the cwnutruction of' statutej, namely, that  
where a statutc admits of two eonstrnctionq, one of which is consistent 
with the Constitution and the o t h e ~  is questionable as violative of good 
faith and nr tending to impair the obligation of contract?-in other 
words, if a thing may be done in n rightful way, or in a wrongful way, 
i t  shall be presumed to have been doue in the rightful way. 

6. In this case, on the coming in of the return, setting forth the  provi. 
sions of the statute under considoration, the Court below should have 
modificd the order so as to require the board to raise the money in the 
mode providcd, for the act being conmtitutional, protected the board 
from the cliarge of contempt. 

6. Ordinarily the successful party is entitled to costs of this Court, bnt 
they are refused in this case for peculiar reasons. Sedberry V. Corn- 
missioners o f  C'hathnm, 486. 

CONTEMPT. 

See ATTORNEY, passim. 

CONTRACT. 

See ILLEGAL CONSIDERATION. 
CONDIT~O& PRECEDENT. 
~ E N S E .  

CONTRIBUTION BET WEEN LEGATEES. 

See WILLS, construction of. 

CONTRIBUTORY NEGLIGENCE. 

See CARRIERS OF PASSENGERS. 

CONVICT. 

See E x ~ ~ w a m s  OF CONVEYING CONVICTS. 
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CONVICTIOK. 

See ATTORNEY. 

CREDIBILITY. 

See CRIMINAL PROCEEDINOR. 

CREDITOR AND DEBTOR. 

See ACCORD AKD SATISFACTION. 

CREDITOR AND SURETY. 

See SURETY. 

CRIMINAL PROCEEDlNOS. 

l, When a defendant in an indictment entered into a recognizance for 
his appearance at  a term of the Superior Court, and he appcared at  said 
term and the cause was continued, but he was required to enter into 
bond for his appearance at  the succeeding term, which he failed to do, 
and departed without Ieave of the Court; held, that he might be called 
out on a subsequent day of the term and the failure noted upon the re- 
cord. 

2. In such cases i t  is not regular to enter a judgment nisi. "A recogni- 
zance is a debt of record, and the objcctiof a scirefncias is to notify the 
cognizor to shon. cause wherefore the cognizee should not have exe- 
cution of the sum thereby acknowledgcd. Ko judgment of forfeiture is 
required before issuing a scire fncias. ,State v. Smith, 620. 

3. Where a State's warrant was issued against several persons, one of 
whom was not arrested, but  went before a Justice of the Peace and 
entered into a recognizance to appear at  a fnture time, and failed to 
appear, and the Justice afterwards re-issued said warrant, without any 
special command endorsed thereon : held, that the person who had en- 
tered into the recognizance, could not be arrested on said warrant. 
That the warrant was functus oficio, and that  the officer acting under 
it was a trespasser. Slate v. Queen, 615. 

4. No appeal ifi allowed on the part of the State, where a general ver- 
dict of not guilty has been rendered. State v. Phillipps, 646, 

5. Where a Judge in charging a jury used this language, to-wit : "If her 
character, (referring to a witness,) is of ordinary respectability, you 
will take her testimony to be true, unless she is fully and thoroughly 
contradicted," i t  is  erroneous, I t  is the province of a jury to pass upon 
the credibility of a witness, and the weight of testimony, and al- 
though the witness may be never so reputable, yet, where there is a 
conflict of testimony, the Court cannot tell a jury that  they must take 
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the testimony to be true. Such a charge is in violation of the Act of 
1796. 

6, Nor is  this error corrected, whcre the J u d ~ e  in a subsequent part 
of the charge uses language, in referring to the same witness, suscepti 
ble of two constructions. 8tate v. Parker, 624. 

7 .  When an a~sanl t  and battery was committed on the 12th clay of March, 
1869, and a bill of indictment was sen6 and found a true bill on the 17th 
day of April, 1871 ; held, that the statute of lirnitations was a bar 
to  the prosecution, notwithstanding a ~varrant was issued on the 12th 
day of March, 1871, tried on tho 17th of April, and dirmissed at  the 
prosecutor's cost. 

8. The law is well settled, that a person burn on the first day of the j ear 
will be twenty-one jears of age on the last day of the >ear, and on the 
earliest moment of the day. For soch pwposes the law does not re 
gard the fractions of a day. Wate v. ~Wasou,  636. 

9. Upon the rendition of ,z verdict of not guilty against a defendant in 
an indictment, he is entitled to his discharge, nothing more appearing 
against him. 

10. A Judge has no right to set asidc a ~ e r d i c t  of not guilty, nor to 
grant a new trial, on the rnotion of the State. 

11. An appeal cannot be talrcn on the State docket from an interlocutorj 
order or judgment. 

12. Where a matter i n ~ o l v e s  thc power of the Superior Conrt and error 
in i ts  exercise, as whcre in a capital case, a Judce inlproperly dis- 
charges a jury, and refuses to discharge the prisoner : the record of the 
Court below may bc brought up for revicw by a writ of ecrtiornri in 
the nature of a writ of error. Art. 4, sec. 10 Constitution. 

13. I n  snch case the proper course is to  ask for a rnle to show cause 
why the writ should not issue, and as a foundation for the order, the 
Court will require a 1 etition in  due form. 

14. In a trial for a capital felony, the Judge, for sufficient cause, may 
discharge a jury and hold the prisoner for another trial ; in which case, 
i t  is his duty to find the facts and set them out on the record, that his 
conclusions upon matters of law, arising upon the facts, may be re- 
viewed b y  this Court. 

15. It is Ihe duty of a Judge to be personally present in  Court, and to 
find, judicially, the facts upon which his conclusions are based. Judi- 
cial power cannot be delegated. Where, therefore, a Judge is absent 
from the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does ; held, to  be  error and the prisoner in  such case is 
entitled to his discharge. State v. Jeferson, 309. 

16. In  an indictment for a misdemeanor, a defendant has a right to chal- 
lenge a juror for cruse, and this right is  not confined to  capital cases. 
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17 Where a deicndant proposes to  cl~allenqe a juror for cmse-and the 
judge announcei generally that such clrallcnges are "unusual," except 
in capital caben-it is not necessary that the defendant should name 
the particular juror, nor aisiqo n. special c.insc. 

18. The supposcd analoqy betwtcn a canse of cl~allengr and an excep 

tion to evidence does not exist Stccte v. Piil tor~,  632. 

19. Therefore, sec 397, C C P , nhi rh  a u t l ~ o r ~ ~ c s  a Judge, "in case the 
term of a Court shall cxpire wliilc a trral for felony, &e., is in ptogress, 
to continue the same as long as inaj be necesstq tor the purposes of 
the case," is not unconstitut~onal 

'LO. W l ~ c r e  a witness, in a case of homlcidc, stated to another person 
that  she had received sel~cral ser ere wounds, aud believed bhr wonlcl. 
d ~ e ,  a r ~ d  desired nei~lrbor to M s e n t  for ,  that she wanted to "tell all 
about ~ t ,  and who d ~ d  it," he l l ,  that sucl~ statements were competent as 
confirmatorj testimoaj, and the fact that the witness said she would 
(lie, would Surnish no ground for Wlcir exclusion. 

21 I t  is competent for a n~ngistiate to state what a witness swore be- 
fore him in regnrd to the homicide, although he afterwards conrmitted 
the stnlemeut to writinq. Such statement could only be rcferred to. 
to refresh his memory, and N , I ~  proper13 treated ns a memorandum. 

22. Where one of the prisoners in tlns case was preseut and heard a 
conversetion between the mag1itr:~tc and his (prisoner's) father, and 
saw the confusion of the rather nhcn a certaln statement was made in 
regard to the principal State's %itness, held, that  thio f a d  was admiasi 
blc as confirmatory teutilnony. 

23. After jurors are sworn, but before they are empanuelled, it is corn 
petent for thcCourt to allow a challenge for cause 8tate v. Adamr, 298. 

24 The nower of the Legislatnre to confer c ~ l m m d  jurisdiction on the 
Chict Magistr.~ter of town3 and cities, stands on a different footin$ from 
the powcr to confer c~vi l  jurisdiction. 

26. By the 4th section ot Articlc IV. of the Constitution, the judicial 
power of the State is vcqted in a Conrt for the trial of impeachments, a 
Supreme Court, Superior Courts, and Special Courts. The juridiction 
of Special Courts iq defined by section I 9  of the same Article 

26. The Act of 1868-'69, cl~ap. 178, and chap. 2, of the particular act, 
sec. 1, page 412, g h e s  (among other officers enumerated) to  Mayors, 
Superintendents of Police or other chief ofEcets of cities and towns, 
powcr "to cause to be kept all laws made for the preservation of the 
public peace," &c., and chap 3, scc. I, of the same act gives them power 
to issue process for the apprehension of persons charged with any of- 
fence, and to execute the powers and duties conferred in this chaptet, 
but  no final jurisdiction is +>en to them by any part of said act. 
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27. rhe  power thus given to thc chief officers of towns, he., can be sup- 
ported by the authority given the Legislature by the Constitution, to 
create Special Courts for cities and towns, and i t  can be no objection to 
the act in question, that i t  docs not authorize these officers to t r y  per- 
sons charged with misdemeanors, but simply to arrest and bind them 
over. 

28. There is nothing in the Constitution, taken altogether, prohibiting 
the Legislature from giving to cities and towns the power of selecting 
and designating their chiof officers. State v. I-%wZer, 313. 

CRIMES. 

See CRIMINAL ACTION. 

CRIMINAL ACTION. 

1. The owner of land in an incorporated town, may lawfully remove a 
house from one part of his land to anothcr, rrotwithstanding that, on 
petition filed for the purpose, the town authoritiev have ordered the 
laying out of a street on that portion of the land to whieh the house 
was removed, the street not having been dctually laid off and located 
prior to such removal, and thc owner of the land not having notice of 
the petition. 

2. Whether, in such case, land can be taken without just compensation, 
yuem, but i t  certainly cannot be taken to subserve private interests, as 
when an inhabitant seeks t e  came a street to be located on the land of 
another, because i t  will facilitatc such applicant i n  the erection of a 
store to be used for his private benefit. State v. Whitaker, 630. 

3. The turkey is a domestic animal ; therefore, when a bill of indict- 
ment charges that "A B, one turkey of valuc of six pence,. of thegoods 
and chattels of C D, feloniously did steal, take, and carry away ;" held, 
that  such indictment is  sufficient in law. 

4. Distinction between stealing doniestic animals, and animals ,fey@ nu- 
ture stated by BOYDEN, J. State v. Turner, 618. 

6. The object of the Act of 1865-'66, entitled "An Act to prevent wiil- 
ful trespass on lands," kc., v a s  to  keep off intrndcrs, and to subject 
them to indictment if they invaded the possession after they had been 
forbidden. 

6. A forciblc trespass "is a high-handed invasion of the actual possession 
of another," he being present, the title is not drawn in question. 
Where a person who had made an entry, believing a tract of land to 
be vacant, and had procured a warrant of survey, and, under said war- 
rant of survey, had entered upon the laud ih the possession of another; 
held, that although the land was not vacant, yet that such person 
could only be guilty of a civil trespass and not a forcible one, as  above 
defined. 8tate v. Hamks, 612. 
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7. Two persons may he charged in tho same bill of indictment with re- 
tailing contrary to the etatute, and one of tllem may be convicted and 
thc other acquitted. 

8. When one contracts to sell a gallon of spirituons liquor, and a por- 
tion, viz : less than a quart, is delivered at  the time of the contract of 
sale, and aflerwards the money is paid and three-quarts delivered, and 
s~cbseyuer~tl?~ the ren~nindcr of the gallon ; held. that this is not a viola- 
tion of the statute, unless i t  was anartifice to evade the law, and such.&- 
tent was a question of fact,, which ough1; to have been s~~bruit ted to the 
jury. Stute v. Ammons ,  622. 

9. If one, by trick or contrivance, gets possession of the goods of an- 
other, and the act hc clone in such a waJ as to show a felonious inten- 
tion to evude L71a law, lie is guilty of larceny, as wherein addition to other 
instances, stated in State v. Ileal, 64  N. C., one snatches money from 
tho hands of :I man, and irnmecliately escapes to evade thc process of 
law. f h t c  v. IImdemo7~, 627. 

D E A T H  CAUSED BY NEGLIGENCE. 

See CARRIWRS oa PASSENGERS. 

DEATH OF A PARTY TO A RULE 

See SHERIFF. 

DEBT. 

See ADXINISTRAT~RS AND EXECUTORS 
TLT.EGU. CONS ID BRA TI OX^ 

D E  BONIS PROPITS. 

See ADMIN~STRATOM AND Execu*ro~s. 

DECEIT AND FALSE WARRANTY. 

See WARRANTY. 

DEED, ESTOPPEL BY. 

See ESTOPPEL. 
TRUST EBTATIS. 
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I)EEl), OPEltATION OF. 

1. A deed for land, when regiateretl, has all the force a i d  effect of a 
feoffment a t  common law with livery ot seizin and a declm ation of uses 
thereon. 

3. By the policy of our statnlorx law, a bastard stands in such relation 
to his molkcr, that the relationship between tbcnl is a itufl<cient consid- 
eration to raise a use, alifer as to the ,fistl~e?.. 

3. A regi&ered deed fro111 a n~otlln. to 11er bastard child, ia valid and 
convey, the title, eitl~er, as 11a~ing  the iarne opcr:ttion as a feofhent 
with livery accompanied with a declalaliorr oi the use, or, as 'I cove 
nant to stand s e i ~ e d  to uses. 

4. Since, as well as before, the statute of uses, 2'7 Hen.. 8, no actual 
consideration is necessary to raise a use in conveyances operating by 
transmutation of po6s;ession as fine, feoffrnent, &c., a n d a  deed to lead 
or declare the usc;i, was only necessary to prevent a resulting uw, wris- 
ing to the conusor, feoffor, &c. 

5. Here, as  registration sopplics the place of a feofhent  with livery, the 
deed has tho effect to lead lhe uses, and thus rebuts the resulting trust. 

6. Whether the question of a lack of consideration is open to any but 
creditors and purchasers for value, pcre-per R E ~ D B ,  d it  is not. 
hey v. Gr'rcmteny, 224.  

DEFAULT AND ENQIJIRY 

1. A judgment by default for want of an answer, admits that the plain- 
tiff ha6 a good came of action, and that he is enlitled to some ilarnages. 

2. I n  such case, if the plaintiff's claiin for damages is certain or can be 
rendered certain, by mere computation, there is no need of proof, as the 
judgment b y  default admits the claim-but when the measure of dam- 
ages is  uncertain, the assessment must be macle upon proof-anil the 
o~zus as to the amount is upon the plaintiff: 

3. Therefore, where there was a judgment by default, in a suit 0x1 a con- 
stable's bond, the plaintiff must.prove that the debtors were solvent, 
and the amount of damage sustained by the conhtable's not using pru- 
per diligence in collecting the claims placed in his hands. Parkev V. 

House, 574. 

DEFECTIVE TITLE. 

See INJUNCTION. 

DEPENDANT ACQUlTTED, EFFECT,OP. 

See CRIMINAL PR~CEEDING~.  7, 8. 
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DEMAND. 

See MORTGAGE. 

DEMUlLRER. 

See Coos-PLEADING, 10, 12, 17, IS.  

DESCENDED ESTATES. 

See COLLATERAL I ~ Y C E N T S .  

DEVASTAVIT. 

See ADMINISTRATORS AND EXECUTORS, 16. 

DEPENDANT STIPULATIONS. 

See Co~nrrIoNs PRECEDENT. 

DEVISE. 

Sce WILLS, construction of, 

DILIGENCE. 

See FI~UCIARY. 

DISBARRING AN ATTORNEY. 

1. In a proper case, on a rule against an attorney to show cause why 
his name should no1 be stricken from the roll, this Court, prior to the 
act of the Gcneral Assembly, ratified April 4th, 1871, possessed the 
power to make such rule absolute, and would have felt it their daty to 
have taken that course. 

2. By the proper construction of that Act, this Court is shorn of its 
power to disrobe an attorney, except in the single instance, where he 
has been indicted for some criminal offence, showing him to be unfit to 
be trusted in the discharge of the duties of his profession, and upon 
such indictment has either been convictrd or pleaded guilty. 

3. The Act of 1871 fails to provide any power to be used in the stead 
of the former power of the Court, and so, is a disabling and not an ena- 
bling statute. Kane v. Haywood, 1. 

DISCHARGE. 

Sse CRIMINAL PROCEEDINGS, 9. 
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DISSENTING OPINIONS. 

Dellinger v. Tweed, 206. (PEARSON, C.  J., and RODMAS, J.) 
Kingsbury v. Flemming, 524. (READE and DICK, J.) 
Mason v. Williams, 564. PEARSOH, C. J., and DICX J.) 
Sutton v. Askew, 172. (DICK J.) 
Wattb v. Leggett, 197. (RODMAN, J.) 

UISTRI13UTION. 

s e e  A D ~ ~ I X ~ ~ T R A T ~ R S  AND EXECLTOR~ 

DOCKETING JUDGMENTS. 

See PRACTICE-CODE, 25. 
JUDGMENT, 2. 

DOWER. 

I. Previous t u  the statutes of 1866-'67, and 1868'69, pu~port ing to re- 
store to married women the common-law right of dower, the wife had 
only an inchoate right of dower, in the lands of her husband, subject 
to be defeated at  any time, b y  the husband's conveyance. 

2. When land was acquired, and a marriage was contracted, previous t o  
the statutes aforesaid, held, that these statutes cannot affect the rights 
of the husband, nor restrict his power of alienation, nor confer upon 
the wife any right of dower, which she did not have before. 

3. Whether it is competent for the deneral Assembly to give a married 
woman a right of dower in land acquired after the passage of the stat- 
utes referred to, although the marriage took place before that time, 
quere ? 

4. An agreement to pay h married woman a certain bum of money for 
her right of dower in the I m d  of her husband, when the land was ac- 
quired, and the marriage wae contracted before March 2d, 186'7, is void 
against creditors, for want of eonsideration. 

.5. I t  would seem that before a married woman can set up her consent, 
as a consideration to support a contract, to give her a part of the pur- 
chase money for s tract of land, sold by her husband, i t  ought to a p  
pear that she had released her right of dower or covenanted against in- 
cumbrances; and, quere, whether, in any case, i t  could depend upon 
parol evidence, and whether the contract must not be set out in the 
deed, and appear to be fair and reasonable. Sutton v. Askem, 172. 

6 The Acte of theGeneral Assembly, restoringto married women, their 
common-law right of dower, are unconstitutional, so far as they apply 
to marriages contracted prior to their passage JVessolz & Huiirtby v, 
Johnson, 189. 
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7 .  Where a contract was made for the sale of land, and a bond was given 
to make title upon the payment of the purchase-money, and a portion 
of the purchase-rnonej being unpaid, an action was brought by the 
vendor against the vendee, to sell the lands for payment of the balance 
due, held, that in such action, the  wife of the vendee was not a proper 
party, if the marriage took place prior to March 2d, 1867 ; crliter, if the 
mamiage tool; place subsequent to that time. 

3. The wife of n purchaser, who holds lands under a bond for title, ha8 
a contingent right of dower to the extent of the pajments made by 
her husband. Bumtimg v. Toy, 192. 

9. A claim for dower, under the Act of 1867, set up in 1572, the husband 
being &ill dive, cannot be sustained. 

10. il demand for dower is a special proceeding, returnable before the 
Clerk. P'elLoon v. Edlzot, 119. 

11. Upon the death of a man seized in fee of land, leaving a widow and 
minor children, w i t h u t  having had a homestead laid off, the double 
rights of dower and homestead, do not attach together sivm2 el nentel, 
either in the widow or widow and children, but dower having been as- 
signed to the widow, the children are only entitled t o  a homestead sub 
inodo, i. e., rt present interest, tbe enjoyment of which is postponed 
until after the death of the dowress. 

12. Themanifest purpose of the Act of 1868-'69, chap. 137, is to prevent 
the widow and mlnor children from being prejudiced, by the omission 
of one entitled to a homtstead, to cause i t  to be laid off in his life-time. 
I t  cannot be snpposed that the effect of the statute is to  go beyond the 
Constitution, when ~ t s  professed object is to carry into effect its provi- 
sions. Watt8 v. Leygelt, 197. 

DUTY OF CARRIERS. 

See CARRIXRB OF P.~YSESG~KS. 

EASEMENT. 

See LICENSE. 

EJECTMENT. 

See  TENANT^ AND TENANCY. 

ENTITLED TO A DEMAND. 

See MORTGAGE. 

EXTRIES. 

See EVIDENCE, 10, 17. 
ESTOPPEL, 4. 
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EQUALITY. 

See WILLS, construction of, 1. 5. 

EQUITABLE DEFENCE. 

See FRAUD. 

EQUITY JURISPRUDENCE. 

1. Where one, who stands in the position of a yuasi mortgagee of land, 
sells the same to  a purchatter' with notice of the equity of the quasi 
mortgagor, such purchaser takes subject to such equity. 

2. Where one T handed to B certain papers which would enable thc 
holder to procure certain tracts of land, receiving from B certain de- 
preciated currency with the understanding that he should take out the 
grants in  his own name, and whenever T paid him $760.94 in green- 
backs B should convey to T ;  and B took out the grants in his own 
name and sold and conveyed certain of the tracts to G with notice of 
Iris trust to T ; held, that  T had an equity of redemption, and that  the 
purchase money yaicl by G to B should be regarded as paid by T to B 
in redemption ; held further, that a purchaser of the  land from T before 
any of those transactions, is ent~tled to take the place of T and succeedt. 
to his equitable rights. 

EQUITY. 

See PRACTICE IN EQUITY. 

EQUITY PRACTICE, (FORMER.) 

See PRACTICE-SUPREME COURT, 4, 5, 13, 15, 16. 

ERROR CURING. 

See JUDGE'S CHARGE, 12, 15, 16. 
INSURANCE, 5. 

ESTATE OF MORTGAGEE AND MORTGAGOR. 

See MORTGAGE. 

ESTATES, SETTLEMENT OF. 

See ADMINISTRATORS AND EXECUTORS. 
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ESTOPPEL. 

1. No estoppel of record is created against one not a party to the record, 
even though he had instigated the trespass, on account of which the ac- 
tion was brought, aided in  the defence of the action, employed counsel. 
introduced his deeds in evidence and paid the costs, and though he 
and the present defendant claimed by deeds under the present tres- 
passer. 

2. The principle of estoppel by record, by which an end is pot to litiga- 
tion, and parties and privies are concluded, and cannot be heard to  
make averment c o n t r a r ~  to the finding of a jury, fixed by Judgment 
in regard to a fact precisely put in issue, underlies and is acted upon in 
all modes of procedure, and while, under our present system the com- 
plaint and answer are usually so diffuse that an issue is seldom joined, 
with a precision, which is required to work an eetoppel; yet when the 
complaint avers title in the plaintiff, the answer admits posseasion, 
denies the title of the plaintiff, and sets up title in the defendant, a ver- 
dict and judgment will conclude the parties and privies in respect to 
the title as completely as a verdict and judgment in the old action 
of trespass quare c2ausum fregit, where the only plea was liberuwz tenem 
mentum. 

8. The action for land under the C. C. P, difl'ers, in this respect from 
the old action of ejectment, in which the parties are charged and there 
is no estoppel because of the generality of the pleading in this : in ah 
action for land the defendant, if he does not intend that his action shall 
t ry  the title, should merely allege that he is entitled to the possession, 
and that  the defendant withholds it, and so if the defendant does not 
wish the title concluded by the action, should merely deny the allega- 
tions in the complaint so as to make his answer, in effect, a plea of 
"not guilty." 

4, Entries of ages of pupils as shown by a common school register, 
while not admissible to prove the ages, is yet competent as  an inde- 
pendent circumstance to corroborate the testimony of a witness as to 
age. Falls v. Gamble, 466. 

5. One who has, and knows he has title to property, who is present at  
a sale of i t  as the property of another, and who, when i t  is publicly an 
nounced before the bidding commences, that all persons claiming the 
same are requested to make known their claims, remains silent is es- 
topped afterwards from setting up his title against a purchaser for 
at  said sale. 

6. One who accepts a deed for property, and claims and acts under it, 
knows all the facts constituting title, and intends to hold under it i fhe 
can, has such knowledge as the law intends by that term, and every 
reason applies why i t  should not be disclosed, which applies in the 
very rare case of absolute knowledge that the title is good. 
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7. There is a qualification of the rule to the extent, that the true owner 
must mean for the purchaser to act upon his representations, but one 
comes within this qualification even, who, by his conduct, whether it 
be fraudulent and malo ar~imo or simply negligent and emissive, gives 
others reasonable ground to believe that he has no claim (for in this 
connection title and claim are synonymous) to  the property, and such 
others do so believe and act on such belief. 

3. Not only the uberrimafides but that simple bol~ajfdes which the law 
exacts from every man, required t4e true owner to make known his 
claim at  said sale or never; he should have given all bidders the ad- 
vantages he possessed from his exclusive knowledge, his omission to 
do so amounted to a negligence which imperilled the interests of others 
and gave him an unfair advantage over them, enabling him, if he could, 
to buy low, and thereby secure an indisputable title, or, if another uut- 
bid him, tosfall back on his reserved claim. 

I). The registry of the plaintiffs title did not, per se operate as notice to  
the purchaser. Mason v. Williams, 564. 

10. One claiming under a deed is not estopped by it,  to  show that  
his barpainor did not have title a t  a time anterior to the delivery of 
his deed. 

11. Xo estoppel arising from a sheriff's deed is  fed by an after acquired 
interest-hence when A had no title to land sold under execution 
as his propertmy, so that nothing passed at  the t,ime by such deed, one 
who afterwards takes a deed from the defendant in such execution is  
not estopped to show that in fact his vendor had no title at the date of 
the execution sale. 

12. Neither is  such second vendee estopped to show want of title as 

above stated by any rule of practice ; as the rule that when both par- 
ties claim under the same person, neither shall be permitted to deny 
hie title has been adopted for the purpose of aiding the administration 
of justice by dispensing with the necessity of requiring the proof of 
original grants and mesne conveyances, and after the rule has effected 
this purpoae i t  isfunctus oflcio, and the matter is then open in regard 
to the title subject to the doctrine of estoppel, and such other princi- 
plea as may be applicable. Frey v. Ramsour, 466. 

13. The rule is, that  when one, by his conduct, unintentionally, gives 
another reasonable ground to believe that  a certain state of facts exists 
and the other acts on the belief so induced, that he will be damaged if 
i t  is not true, the person so inducing is estopped as to the other, after- 
wards to deny the existence of such a state of facts. Miller v. The 
Land and Lumber Company, 503. 



ESTOPPEL-PRACTICE. 

I. The principle that  a tenant cannot dispute his landlord's title i3 in full 
force, but a tenant was never prevented from showing an equitable 
title in hirns~lf, or any facts which would make i t  inequitable to us6 
hi< legal estate to  deprive him of the  p o ~ % s i o n .  

2 For this purpose, fo rn ie r l~ ,  the tenant was driven into equity, buL 
under the present system, the  tenant in  such cases can avail himself of 
such equitable defence by his answer. 

3. If such a defence cannot be ae t  np in a Suptrior Court, it cannot be 
anSwhere, as a e  hav t  r t o  separate Courts of Equity. 

E V I D E b  CE. 

1. Where a note was given in 1863, payable two )ears after date, and 
to he paid in the current fwzds of the cou&y  when due ; held, that the 
Act of 1866-'67, which raises the presumption that  all contracts to pay 
money, made during the war, were intended to be payable in Confede- 
m t e  money, cancot appiy where tho w i f i n g  itself shows a different in- 
b n t .  When the wmzract is lo  pay so man$ dolla,,s, evidence may be 
received to  show that  the real agreement was to pay in some other 
money than Confederate curiency. 

2 .  When the makers of a note, given f m  the rent of land, set np as a de 
fence to the action, that the payees in said note had no title to tbelanci 
and no right to lease the same, and i t  was replied, that  the guardian oi  
the real owners of the lancl had, since the lease was given, ratified the 
same b y  receiving payment, and had entered a ret,.usit in a suit brought 
against one of t h e  occupants under the lease ; h d d ,  that  such replica- 
tion was sufficient to  defeat the defence relied on. 

3. The mere fact that there is a parsmount title outstanding, or  a claim 
set up against the tenant b y  the true owner, will not authorize him to 
dispute the title of his landlord. H e  must have been compelled to make 
some payment to the true owner. to avoid an eviction, and such pax- 
ment is r e g ~ r d e d  as  a payment to  the landlord, and to  be deducted from 
the rent. 

4. If a note be given for the lease of a tract of land, and i t  appears that 
the purpose of the lease was to  raise food for laborers employed to  

mbke iron for t h e  Confederate Government; held, that such a note i q  

not illegal and void on that account, the Courts cannot take into con 
sideration such indirect and remote consequences. 

5.  Where, in an action upon such note, one of the plaintiffs is intro- 
duced as a witness, and it is proposed to  ask him whether he did 
not know the purpose of the lease ; held, that  such question is immate 
rial, as i t  could make no difference whether the  plaintiffs knew, or. 
d jd  not know, the purpose of the lease. McKefisonv. Jon&, 268.  
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6 .  Where the defendant gave a receipt to the plaintiff for all the fish- 
ing materials, and L'apparatus owned by W. & N.," it is competent 
for plaintiff to show that defendant represented that all of said 
seine, &c., was at a particuIar place, as such evidence tends to show 
where plaintiff was to receive the articles purchased. 

7. Where the complaint alleges no fraudulent representation in the sale 
of personalty, i t  is proper to charge the jury that plaintiff is not en- 
titled to recover for a fraudulent representation, as there is no such 
issue raised by the pleadings. 

8. It is not error to refuse any instructions asked upon an hypotheca- 
tion of facts. 

9. Where the defendants contracted to sell to the plaintiff all the fishing 
mnterisls belonging to them as a firm, and removed a part thereof, 
the plaintiff is entitled to recover the value of the part thus removed, 
whether the removal took place before or after the sale. Wilsola v. 
Holley, 407. 

10. I t  is not competent for a co-debtor to offer in evidence, an entry 
inwriting, of a payment of a debt, made by another co-debtor, who 
died prior to the institution of a suit, to recover the debt. 

11. Such an entry is the simple declaration of the debtor that the 
claim was paid, which has neither the solemnity of an oath, nor the 
test of a cross-examination, whether objectionable, also as made in 
the debtor interest, quere. Morgan v. Hubbard, 394. 

12. If on the trial of the issue of devastavit vel non, the will is at- 
tacked on the ground of undue influence and false representations 
whereby, the testatrix as declared in the paper-writing propounded, 
was induced to beljeve that all of her relatives had joined in pro- 
ceedings to declare her a lunatic, it is competent for the caveators 
to introduce the record of such proceedings to show that only a por- 
tion of the next of kin had instituted them. Lawrence v. Steel, 584. 

13. Where there are two plabes upon a railroad for the reception of 
freight, one called the depot proper, the other a platform a half mile 
distant from the dcpotproper, where heavy and bulky articles were re- 
ceived and deposited for shipment; and there was evidence tending 
to  shew that a quantity of cotton, (the subject matter in controversy) 
had been delivered at  the platform. ; held, that under the circumstances 
of this caae, defendants had a right to ask a witness the question, 
"Where was the customary place to deliver cotton to the W. C. and R. 
R. R., in Charlotte ?" and also the question, "where was the Railroad 
depository of cotton:" and that i t  was erroneous in the Court to ex- 
clude such testimony. Hbrnesly v. Elias, 330. 

14. When the proprietor of landa, who, for the purpose of draining the 
same, shall construct a ditch, dmin or canal across a public road, it 



shall be the duty of thc said proprietor t,o bnild a bridge over said 
ditch, canal. he., and keep the same in repair. Revised Code, chap. 
101, scc. 24. 

15. Such duty is not incumbent upon t , l~e overseer of a public: road. 
'l%ercforc, when a civil act,ion was bronght against such ovcrsecr to  
recover ~l:una~..2.i.s a l l eqd  t,o have been incurred in consequence of his 
ncgligcntly pern~itting a bridge over a canal to become unsafe and in 
1)ad condit.ion ; held, t,hat i l  was con~pelent For him to show that the 
1.ana1 had been dug across the public road by the propr~etor of the  
land :djaccnt thereto, and for the purpose ( ~ f  draining the same, and 
that ir bridge had been built over the canal, hy the proprietor of the 
land, and had Iwen kept up by him for several years. Soblcs r. LangZ.y, 

287. 

16. Where the defentla~lts in an a c h n  of debt upon a promimsory note, 
given in 1862, l)rolnwetl to provc that, the consideration of t,he note was 
Confederate money, and that  f a d  was admitted by the l~laintiff in the 
action ; held, that such evidcnce was irnmater~al. 

1 7  Undcr the ord~nencr of 1865, and the Act of 186ti-'67, a l ~ a r t y  to an 
;I( t ion has a r ~ g h t  to show that the consideration of the note sued on 
\+a, property, and the value of the property, and when money was 
borrowed, to rebut the preeumption of law, by proting that i t  was 
not to he paid in (hr!feclemtr curriuc!j, but in iomc other money or ar- 
ticle. 

18. E\idcnce cannot be i n t r o d u c ~ ~ l  to contradict or vary a written con 
travt, except in the vases authori~cd by the Acts of 186667.  The 
general yule of ex idence in  reference to such c o r ~ t ~ a c t s  being still in 
tor( e with the exceptions stated T(rrel1 v. Wdkrr,  244. 

19. Where it appears to t h ~ s  Conrt that the Judge bclow, has, from the 
h t e m e n t  of the appellant, the objections of the appellee and his own 
notes, been enabled t o  make out a case containing the substantial merits 
ot the controversy, the appeal will not be dismissed, although there 
was great irregnlaritj in the proceeding below. 

20. Nor will the appeal be dismissed, because the statement of the Jndge 
helow, (Judge I-Ienry) was n~acle out ot the District in which the case 
was tried (gth,) unless the record shows that  the appellee demanded to  
be present, and that by reason of his absence, he was prejudiced, cspe- 
cially when the error consists in the rejection of material and compe- 
tent evidence. 

21. This Court is  disposed to extend liberality in matters of appcai- 
practice, as the profession have not yet become familiar with the new 
system. 

22. If, at  a sale of a ~ & e d  remainder in slaves, a proclamation is made, 
that if the purchaser did not yet the slaves, they were not to be paid 

47 
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for, i t  is competent and relevant on a trial in an action on the note 
given by the purchaser, for the vendor to show that  his title to such 
remainder was a good oqe a t  the time of the sale by the pnrchase of 
outstanding interests, or otherwise, notwithstanding that the slaves 
themselves were emancipated before the life-estate fell in. 

23. At such a sale, (August, 1861,) it is evident that the parties did not 
contemplate emancipation, nor act or talk with reference to such a re- 
sul t ;  and this is clearly manifested by the terms of the bill of sale 
thereat, which embraced the contract between the parties, and which 
is in  these words : "Received of J. 0. W., by note. $1,620, his bid for 
the interest of J. H. W., dec'd, in two negroes, * * * * * * * 
* * * * we warrant the title of said negroes, as to the interest ex- 
pressed, unless recovered from the estate of J. H. W., by M. H. W., 
who forbid the interests mentioned to be sold, and i11 case said recov- 
ery is made by the said M. H. W., then the note of the said J. 0. W.; 
shall not be recoverable. 

24. If the legal title to such remainder was in the intestate at  his death, 
i t  passed by the sale to the purchaser, and he is bound for the pnrchase- 
money. FVhitesides v. Williams, 141. 

25. Upon the trial of an issuc involving the value of a jackass, i t  is  com- 
petent to prove his reputation. McMillan v. Davis,  539. 

EVIDENCE-CRIMINAL. 

1. The confessions of a prisoner ought to be received with great can- 
tion, and unless they are free and voluntary. and without fear produced 
by threats, or inducement of temporal advantage, ought to  be rejected. 

2. The examination of a prisoner as to  his own guilt, taken before a 
committing magistrate, is  not admissible in evidence, when the state- 
ment is made under the constraint of an oath, and therefore, not vol- 
untary. The objection to  the admissibility of such evidence, is much 
stronger, if the prisoner be under arrest. 

3. To authorize the introduction of par01 evidence as to confessions of 
a prisoner, taken before an examiningmagistrate, i t  must appear affirm- 
atively that there was no examination recorded as required by law. 

4. Under the Act of 1868-'69, ch. 178, the prisoner is entitled to the 
benefit of counsel, and before his examination, i t  is the duty of the mag- 
istrate to inform him of the charge against him, and "that he is a t  lib- 
erty to answer any question that may be put lo him, and that his re- 
fusal shall not be used to his prejudice." Such examinations are judi- 
cial confessions, and the policy of the law requires them to be taken 
under the protecting caution and oversight of the judicial officer-this 
caution is an essential part of the proceedings, and must be given to a 
prisoner under arrest, to render his examination admissible in evi- 
dence. 



5 .  The reason of the statute extends to an inquisition by a coroner. In  
this respect, he is an examining magistrate. 

6. When a prisoner is brought before a coroner while he is holding an 
inquisition, and after witnesses had been examined, apost nwrtem ex- 
amination made, and a verdict entered up, in a n w w  to a question ask- 
ed by the foreman of the jury "confessed," held, that although, after 
the first question was put, the prisoner v a s  cautioned by the coroner 
not to answer, the caution came too late, 60 afford the protection which 
the law requires, and the confession was inadrn idde .  

7 .  When a physician was examined as a witness, and stated that he had 
examined the prisoner, and was of opinion that she had been delivered 
of a child within three or four days, and i t  was proposed to ask him 
"whether, from his experience and knowledge of females, in three or 
four days after the delivery of a child, and under the circumstances de- 
tailed by the evidence, the prisoner was in a frame of mind to give an 
intelligent answer or lmow what she was talking about ;" held, that the 
question y a s  proper and ought to have been allowed. State 1 .  Jfat- 

thews, 106. 

8. The 12th section of Article 4 of the Constitution, which provides "the 
State shall be divided into twelve districts, for each of which a Judge 
shall be chosen, who shall hold a Court in each county, at least twice 
in each year, to continue for two weeks," does not, by express words, 
or necessary implication, restrict the Legislature from passing an act 
authorizing a Judge, under certain circumstances, to continue a Court 
longer than two weeks. 

9. Therefore, sec 397, C C. P., which authorizes a Judge, "in case the 
term of a Court shall expire while a trial for felony, kc., is in progress, 
to continue the same as long as ma1 be necessary for the purposes of 
the case," is not unconstitutional. 

10. Where a witness, in a case of homicide, ptated to another person 
that  she had received several severe wounds, and believed she would 
die, and desired a neighbor to be sent for ; that she wanted to "tell all 
about it, and who did it;" held, that such statements were competent as 
confirmatory testimony, and the fact that the witness said she would 
die, would furnish no ground for their exclusion. 

11. I t  is competent for a magistrate to state what a witness swore be- 
fore him in regard to the homicide, although he afterwards committed 
the statement t,o writing. Such statement could only be referred to, 
to refresh his memory, and was properly treated as a memorandum. 

12. Where one of the prisoners in this case was present and heard a 
conversation between the magistrate and his (prisoner's) father, and 
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saw the confusion of the father when a certain statement was niade in 
regard to the principal State's witness; held, that this fact was admissi- 
ble as confirmatory testimony. State v. Adair, 298. 

13. It is srttled, that  a witness who smears to the general bad character 
of another witness, may, upon cross-examination, be asked to name the 
individuals, who had spoken disparagingly of the witness, and what 
was said. This is every day practice. There is a difference between 
an exdmination in chief and a cross-examination, when the party en- 
deavoring to sustain the witness, whose general character is attacked, 
may go into particulars as to persons, and what they said. 

14. When a witness was called, to impeach the character of another w i t  
ness, and stated that he did not know the general character of said 
witness, he ought t,, have beeu told to stand auide. Counsel have no 
right to cross-examine their own witnesses. State v. Perhins, 126. 

15. The admissions of the guilt of one who had, prior to making such 
admissions, been induced by fear or the hope of benefit. to confess him- 
self guilt1 of a criminal charge, cannot be used cgaiust him, unless 
i t  be shown b y  the most irrefragible evidence, that the motives which 
induced thc first cnnfession had ceased to operate. 

16. Hence, when a party had beeu persuaded to make a confession of 
guilt, through a promise of immunity from presecution therefor; held, 
that in the absence of clear proof that such inducement had ceased to 
operate, his confessions touching the same offence, thereafter made, 
were inadmissible. State v. Lawhorne, 638. 

17. Upon %e trial of an indictment for "unlawfully and wilfully demol- 
ishing" a public school-house, under chap. 24, sec. 103, Rev. Code, the 
record of a petition in equity of several persons v h o  therein claimed 
title to t h e  locus iw  quo, setting forth their title thereto as tenants in 
common, the order for partition, the report of the commissioners, and 
a final decree, confirming that report, among whom was a party under 
whom the  defendant^ claimed, there being evidence of defendant's pos- 
session, even if not sufficient evidence of title, is certainly admissible as 
evidence, tending to explain the possession of the defendant: and their 
Bonn jides. State v. Rosenzan, 634. 

EXCHANGE OF CIRCUITS. 

1. When Judges exchange circuits, the instant one of them enters the 
district the Courts ef which first commence. at  the  same instant the 
resident Judge of such district becomes Judge of the other, and, in such 
case i t  is the duty of the Judge of the district firdt entered to repair to  
the  other district, so as to  reaoh it a t  the same time his own is  reuched 
b y  the other Judge. 
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2. I t  is erroneous, in an action brought to prevent irrel,arable injury by 
a sale of land, to  t r y  the question of title on affidavits, and therefore, 
where, from the aflidavits wo b o t l ~  bides, there is wilaonnble ground tct 
support the  averment of the plaintiff, that the ~ e n d o r s  (the defendants) 
are not able to make good title, an order enjoininq a mortgagee, under 
a mortgage to secnre the purcl~ase money, will not be vacated, until 
the  question of title has beer tried in the nsnal V:R,V. IToves I .  - V ~ W ~ ~ ~ ! I .  

218. 

E X P E N S E  O F  COSVEUING COX\'ICTS. 

I. T h e  State  is bound, under tlir Act of ltiti9-'7cl, to pay ti!t: csperiscs uf 

conveying convict8 to the penitentiarl. The Act of 1870-'71, chapter 
124, d w s  not repeal the  former act in this respect. ' / h , / l o ~  r. A d o m ,  

838. 

1. The legal effect of the exchnnge of bond- by the State and the K .  
C. & E. R, R. Co. and of the mortgage, authorized b j  the Acts of 1859 
and  1861, was to  vest the om~ersh ip  of t,he bonds in t,hc State, becored 
by the mortgage. The State had, therefore, a ~ a l u n b l e  interest iri 
those bonds and mortgage, as a fond to dispose of. in aid of other work- 
of internal improvement, subject to existing equities. 

2. In transferring. the bonds to the Western R R Co., in 11aj nient of the 
State's subwription, the General Asssn~bly did not exceed i t< power 
But the General Assembly had no power to qubtrrdinate these bond5 tc 
othera authorized to  be issued by the Act of Alar>ch I'Lth, 1870. UT C 
6. I: R R Cb. v. TV K R. Co. 90 

EXECUTION, WHAT NAY BE S o L n  GSDER 

1. Where a debtor conveys propert) in trust to sell and pay certair 
crdditors, the trustee holds in trust for the creditors, and then in t rus  
for the debtor as a resulting trust. This resulting trust cannot be sol( 
under execution, as an eqnitable estate, for, b y  the pro\isions of th  
statute, the pnachaser at  execution sale, takes the legal as well as eqni 
table estate, which % o d d  cut off the creditors. 

2. After the debts are  paid, the resulting trust is iiable to sale under ex  
ecution. But a mixed trust cannot he sold in that  way. &ri?~kle v 

Martin, 55.  

EXECUTORS AND ADMINISTRATORS. 

See ADMINISTRATORS AND EXECUTORS. 



710 INDEX. 

EXPRESSION OF OPINION BY JUDGE. 

See JUDGES CHARGE, 16, 16. 

EXPERT, P A P  OF AS VITNESS. 

One summoned as an e-qert in a criminal action, is entitled to extra com- 
pensation, under the Act of 1870-'71, chapter 139, section 133. #tale 

v. Dollar, 626. 

FACTS TO BE STATED TO THE JGRP. 

See JUDGE'S CHARGE, 16, 16. 

FALSE WARRANTY. 

See WARRANTY. 

FENCE. 

See INDICTMENT. 

FERB NATURB. 

See CRIMINAL ACTION, 3. 4. 

FIDUCIARY, DUTY AND LIABILITY OF. 

1. A guardian or other trustee is bound only to use such care and dili- 
gence in keeping the trust fund as a prudent man uses in keeping his 
own funds. 

2. Where money was stolen from an iron safe, where i t  had been depos- 
ited by a guardian as a trust fund, with his own money and valuable 
papers, and the theft was not discovered for several days, and pursuit 
was made for the thief in reasonable time ; held, that the guardian in 
such case was not guilty of negligence. Atkinson v. Whitehead, 296. 

FIELD. 

See INDICTMENT, 8, 9. 

FI. FA. 

See EXECUTIOX, &c. 

FOBCIBLE TRESPASS. 

See CRIMINAL ACTION, 6. 

PORPEITED RECOGNIZANCE. 

See CRIMINAL PROCEEDINGS, 2. 
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FORGERY. 

See ISDIOTMENT, 5 

FRAUD. 

1 .  Where a horse is exchanged for land, and having afterwards returned 
to the possession of the original owner, the latter is sued for it ,  the ai- 
legation in the answer, that the defendant had agreed to exchange the 
horse for a tract of laud on a certain creek, adjoining his own, and that 
the plaintiff had falsely and fraudulently asserted title to  said tract, 
and had exhibited a deed to  himself, for a tract on the same creek, and 
that  the plaintiff well knew that  the defendant was only desirous of ob- 
taining title to the particular tract indicated b y  him, and such was a 
material inducement to the exchange, would not have been available, 
as a defence under the former system, and but for the wise and benefi- 
cent provisions of the C. C, P., the defendant would have been driven 
to  a separate action; but  such a statement under the C. C. P., does 
constitute a good counter claim, within the meaning of the Code. 

2. Ordinarily. the maxim of caveat e m p t o ~ ,  applies equally to sales of real 
and personal property, and is adhered to  in all Courts, where there is 
no fraud. 

3. But if representations made b y  one party to a contract,, which may be 
reasonably relied on b y  the other, constitute a material inducement to  
the  contract ; are knowingly false ; cause loss to  the other party rely- 
ing on them : and such other party has acted with ordinary prudence. 
he is entitled to relief in any Court of Justice. 

4. If the parties have equal means of information, the rule of caveat 
emptov applies, and an injured party cannot have redress, if he fail to  
avail himself of those sources of information which he may readily 
reach, unless prevented by the artifice or contrivance of the other 
party. 

5.  So, if the false representation is a mere expression of commendation, 
or simply a matter of opinion, the parties are considered as standing on 
an equal footing, and the Courts will not interfere. 

6 .  I n  contracts of this character, fraud without damage, or damage with- 
out fraud, are usually not the subject of an action for deceit. 

7. In a case like that  set forth in the answer; the purchaser of land is 
not required, in order to guard against the fr.aadulent representations 
of a vendor, to cause a survey to be made ; unless some third person is in 
possession claiming title ; or there is some dispute about the boundary 
or as to  the location ; or he has received some information which vould 
reasonably induce him to  suspect fraud. llialsli v. Hall, 283. 

8. Where a deed of trust is made to  secure certain specified debts, one 
of which is tainted with usury, and a purchaser buys a t  a trustee's sale 



for valuable conaideration and without notice of the illegality of the  
consideration of the said debt ; held, that his title is  not affected there- 

by. 
9. If a deed contains a declaration oi trust in fabar of several creditors, 

and one of the debts awnred, is feigned or usurious, and there be no 
combination b e t ~ e e n  the creditor<. to whom the true debts are due, 
and the grantor or person tor whose benefit the feigned debt is inserted, 
there can be no reason why the declaration of trust in favor of the 
true debta may not stand, and the feigned debt be treated a* a nullity. 
,+feLATeill v. Riddle. 290. 

10. I t  is well settled that retention of possession by the maker of a deed, 
forging the name of a witnew to a deed and the like, do not p e r  se ren- 
der a deed fraudulent, bnt are circumstances to be weighed and consid- 
ered b y  the jury. Ale? r. Foy, 541. 

ERAUDCLEKT COSVEYAKCES. 

see EQUITY JURISPRUDESCE. 

GLAFDERS, 

See W ~ R R A ~ Y ,  1. 

GUARDIAN AND WARD. 

See FIDCCIARY. Qc. 

GENERAL VERDICT. 

See CRI~WSAL PROCEEDINGS, 4. 

HANDIRG PAPER TO JURY 

Bee JUDGE'S CHARGE, 14. 

HIRING SUBSTITUTE. 

See ILLEGAL CONSIDERATION, 5, ti, 7. 

HOMESTEAD. 

1. A homestead and personal property exemption, undel;Art. X of the 
Constitution and the laws passed in pursuauce thereof, cannot be sold 
under an execution, issued ur on a judgment rendered in an action ex 
delicto. Dellinger v. Tweed, 206. 

2. An execution-debtor is entitled to a homestead, as against an exeau- 
tion, which bore teste before, but was not levied until after the adoption 
of the Constitution. LadrEv. Adams, 164. 



3. Vpon the death of a man seized in fee of land, leaving a widow and 
niinor children, xi thout  haring. had a hon~estead laid off, the double 
rights of dower and Iiomestead, do not attach together simul et semel, 
either in the widow or witlow and children, but dower hnring been as- 
signed t,o tlic widom, the children are only entitled to a homestead sub 
,nodo, i. e., a present interesl;, tl'e e n j o p e n t  of which is postponed 
until after the death of the dam-iws. 

4. The manifest purpose of the d o t  of 1868-'69, chap. 137, is to prevent 
the widow a n ~ i  minor children from being prejudiced, by the onlission 
of one entitled to  a homtstead, to cause i t  to be laid off in his life-time. 
I t  cannot bc supposed that  the effect of tile statute is to go beyond the 
Constitution, ~vhen  i ts  professed object is to carry into effect i ts  provi- 
sions. ilro:tk r .  Lepgett, 197. 

HUd3dKD A S D  KIFE. 
See SEP+RATE EST~TE.  

DOWER. 

ILLEGAL COKSIDElLdTION. 

1. T h e r e  a proinissory note \\-as given by X as principal and B as surety, 
the consideration of which mas the hiring of a spbatitute in  the Con- 
federat,e States army, and a f t e r w d s  the surety, a t  the reqnest of the 
principal, paid ofl'snid note a: its value, and the principal gave his 
note to  the s u r e t ~  for the amoui~t  paid ; l ~ e l d ,  that the last contract was 
a new and indepenrlant one, founded q ~ o u  the consideration of money 
paid at  the reqnest of tile principal, and that i t  was not affected by the  
illegality of the original note, nor b y  a n 1  know1cdg.e r h i c h  the surety 
may have had of that  fact. Porcellv. Sii~ith, 401. 

2. If a note be given for the lease of a tract of land, and i t  appears that  
the purpose of the lease mas to raise food for laborers employed to 
make iron for the Confederate Government ; held, that  such a note is 
not illegal and void on that account; the Courts cannot take into con- 
sideration such indirect and remote consequences. Jf iKesson v. Jor~es,  
258. 

3. A note founded upon an illegal consideration, payable one day a f t e r  
date, endorsed one day from its date, cannot be recovered on b y  the en- 
dorsee. Bauczon v. Smith, 537. 

4. If money be lent to aid in the accomplishment of an illegal purpose, 
such illegality is not purged b y  the borrower failing so to apply the 
money. 

5. Hence, where money v a s  borrowed to hire a substitute for the  Con- 
federate war service, and the borrower did not hire such substitute, the  
lender cannot recover on the note given to secure such loan. Kifzgsbury 
v. Flemming, 524. 

48 



I K  DES. 

6 ,  h qingle bill, given for money borrowed to pay a debt theretofore con- 
tracted, b> reawn of the loan of monep to hire a sob~t i tu te  for the 
Confederille mar hervice, is not tainted with an ilIegal consideration. 

7 .  The act of the obli;rc,r in haviug p r e ~ i o u i l j  borrowed money t ?  pa j  
such substitute, though coutrary to public policy, had beeu completed 
before h~ borroned the money from the plaintiff, therefore the single 
bill, given for the monep ldst borrowed, is a nea and iudepecddnt con- 
tract between different parties, in no way including the illegal transac- 
tion and i ts  wbsequent connection piith the matter ir too remote to af- 
fect the obliqee, Ki?r;qsbuq v. Suit, 601. 

INDICTXENT. 

1. Where time is not the essence of the offence, and there is but one 
statute applicable to the matter, although that statute be recent, or re- 
cent and not to take effect until after a specified time, the indictment 
need not cnntain an avernlent t h ~ t  the offence was committed after the 
statute went into operation. 

2. But where there are two statutes in to  the same offence, 
and the one of subsequent date changes the nature of the offence, 
or the punishment of the same, the indictment must, by proper aver- 
ment. ~ e f w  to the s t a tuk  undrr which i t  ua3 found, so that  the Court 
ulag see the exact character of the offeuce, arid the nature and measure 
of the punishmetit to be imposed, 

8.  Th. 20th sec. 35, chap. Rev. Code, is intended to  cure only formal de- 
fects in the indictment. after judgment. and not omissions of aperments, 
necessary to enable the Court to give judgment intelligently, and, as 

in this case, to see whether to proceed under the one statute or the 
other. 

4. Therefore where, by the Act of 1869, the punishment for arson was con 
tincment in  the penitentiary, and by the A d  of 1871, death. and the of- 
fence was committed ~ f t e r  the last mentioned act, but  the time desig- 
nated in the  indictment was before i t ,  and there was no averment in  
the indictment specifying which of the t,wo acts i t  was found nnder, 
and there *as a verdict of guilty, and judgment of death ; held, that the 
judqment must be  arrested. State v. Wise, 620. 

6 .  When an order was fnrged and drawn, in  the name of an overseer 
and agent upon his principal, and t h e  purpose was to defraud the prin- 
cipal, the indictment for such forgery must aver that  thepersun whose 
name was forged, was the agent, and that he had authority to draw 
upon his principal; otherwise, the Court car-not see tha t  the false 
paper had a tendency t o  defraud the principal, or how i t  could have 
been issued for such a purpose. State v. Thorn. 644. 



ti. Two persons may be charged in the same bill of indictment with re- 
tdiiing contrary to t h ~  statute, and one oi them convicted and the 
other one acquitted. 

7. When one contracts to  sell a gallon of spirituous liquor, and a portion, 
viz : less than a qoart, is delivered a t  tne time of the contract of sale. 
and ai teraards the money i;; paid and three quayts delivered, and sub- 
seyuslitly the remainder of the gallon, held : that  this is not a violatiou 
of the statute, unless i t  was an artifice to evade the law, and such intent 
was a question of fact which ought to have been submitted to the jury. 
Staic v. ,Stk:i))lm~'its, 622. 

8. An ii~dictment under the Act of 1888-'69, ch. 2553. concerning the 
killing, kc. of stock .'in an inclosure not surrounded by a lawful fence," 
which simply charges the injury, &c., to have been ~ommit t~ed  on stock 
in "the field" of one A B is not certain to that extent required i n  
such pleading, and after a conviction on such indictment, a motion in 
arresi of judgment will be sustained. 

9. Such a defect is not an informality or refinement within the purview 
of the 14th section of 35th chap. of the Rev. Code, but  is a failure to 
express the charge again-t the defendant in a plain, intelligibleand ex- 
plicit manner. State v. Staton, 640. 

INFANCY. 

1. When an infant purchases a stock of goods for t,he purposes of trade 
arid merchandise, and to secure the purchase-money execnted a note 
and n~ortqage of the stock of goods, such contract is voidable and may 
he disnffirmerl by such infant by any act which manifests such a pur- 
pose. 

2. The effect of such diaaffirmance is to restore the propert,y, which re- 
runins to the person from whom i t  was obtained. Skiwwr v. Jfuxwell, 45. 

INFORNALITY. 

See ISDICTMENT, 8, 9. 

INJUNCTION. 

1. CASE:-A railway company having a right, by virtue of i ts  charter., 
to locate i ts  road-bed on a certain portion of the land of B, he pro- 
poses by letter. that  if the company will refrain from such location, i t  
may locate i t  over another portion of his l and ,  Provided i t  would (,pen, 
grade and put in order a street on that  par t  in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but  fail to open the street, 
$c., as late as September, 1871. The company became insolvent be- 
fore September, 1871, and executed a mortgage of i ts  property. In 



September, 18'71, B notified the company, that unless the condition 
>\-as performed n i t l h  15 days, he mould re-possess himself of the land 
covered bj- the  road-bed held, that 

2.  The injury threatened is within the technical meaning of irreparable 
damage, and the company is entitled to have che injunction continued 
to the hearing upon the equity confessed in the answer, but i t  was er- 
roneous to perpetuate the injunction before a final hearing. 16'. d T. 
R. R. Co, v.  Battle, 640. 

3. Where land is sold by deed and the vendee immediately re-conveys 
by mortgage. to  secure the payment of th? purchase-money, enters into 
possession and makes valuable improvements, and obtains an injunc- 
tion to  restrain a threatened sale under the terms uf the mortgage, and 
the order is continued to the hearing; held. that the defendants might 
move for a receirer. Hovtes v. Xminey, 218.  

4. A bargainee in a quit-claim deed, has no legal claim for damages if 
the title proves defective, nor to enjoin an execntion issued upon a 
jndqment based upon the purchase-money. 

6. I n  ascertaining the damages sustained b y  reason of an injunction un. 
der the C. C. P., reference must be had to  the condition of t h e  debt en- 
joined; if, by reason of the delay, the judgment debtor has become in- 
solvent, the whole debt \vould properly be included as damages sustain- 
ed by i t  ; if his pecuniary circumstances remaiued uualtered, no dam- 
ages are sustained except the costs and d i~bursen ien t~ .  ~ l l c ~ e a s o i l  v .  
Hemcssee, 473. 

6, Whether on a clear case for an injunction, made b y  the complaint 
filed in a Probate Court, this Court would fox:  a plaintiff by dismiss- 
ing his action to begin de nouo in the Probate Court, discuseed, but 
deemed unnecessary to be decided, as the Court does not consider such 
a case made by the  complaint. 

7. A complaiut which alleges that an execator had power to  sell land 
under the will and sold for Confederate money, received i t  and is about 
to make the purchasher a t i t l e ,  that the execntor is insolvent and is 
wasting the assets, but does uot char@ collnsion with the porchaser- 
doer not present a ease entitling the plaintiff to injunctive relief. 
Sprinkle v. Hutchinson, 450. 

ISSURAKCE. 

I. The application for a policy of insurance, forms a part  of the contract 
of insurance where the policy refers to  it as such. 

2. And in a n  action b y  the insured on such policy, the burden of proof 
is upon the plaintiff 

8. The application must be set out in the complaint, and being in the  
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nature of a condit~ion precedent, the truth of its representations must 
be proved by him. 

4. A representation as to the  valne of propert,y insured, is material, even 
though the policy contains a stipulation to  pax two-thirds of the real 
value or less if the loss werH not so much ; but the doctrine of immate- 
riality does not apply in such a case, the representation forming a 
part  of the contract, ancl being made in response to a ~l i rect  question. 

6. A charge in such a case, that the application was not a part of the 
contract, that the declaration as to valne by the insured was a mere yep- 
vesentation, and that  the only question for the coneideration of the jurg 
was the valne of the property burnt, is erroneous, and tlre error is not. 
cured by,the remark afterwards made to the jurg, that  unless such state- 
ments Tere fraudulent and false, they would not bar the plaintiff's right 
to recover. 

(i. Even treating the statement as to the value as a representation : i f  is 
not a correct principle, that  to prevent a recovery, i t  is necessary to 
show that the stat,enleiit \\-as frsudulent as well as false, and herein lies 
the difference between a representation as n l ~  opinion and a representa.. 
tion of a sfact. 

7. I t  is sufficient to a,void the polics- that the representations mere false, 
hoz !ww 7tol~estly made-if material they must bepc?fectlbv 21.m. 

8 One whose propelty is insured a t  his o ~ n  request in the name of an- 
other, being his agent, has an iniurnhle interest. B o h h i f f  y. I%e L. S. 

I,. <I. G'. I n s ? ~ r n ~ z c c  Co., '70. 

ISSUES, SETTLEMEKT OF. 

1. W l ~ e r e  issues to be tried by A ,jury, arc tei~ilercd by the plaintif,  ancl 
such issues are objected t o  by the defeodant, and others tendered, and 
the presiding Judge directs those tendered bq- the plaintiff to be sub- 
mitted; held,  that  there can be no appeal to the Supreme Court from 
such preIiminary order. 

Roles 111, IV  and V, adopted hy the Supreme Conrt at June Term 1871, 
discussed and f d l y  explained hy Psaxsox., C. J. School Com?ziitee r. 
h7eaiw. 323. 

JCISGE'S CHARGE 

1. The Act of the General A s e ~ n b l ~  of 1866-'67, entitled "an act rela- 
ting to  debts contracted dtcriug the 11 ar," and allowing either party to  
show on the trial, the consideration of the contract, and the jury in  
making up their verdict, to  take the same into consideration, is not un- 
constitutional. 

2 Therefore i t  was not erroneons in  a Jndge to instruct a jurx, that  in  
making up their verdict, they might cocsider the 1 alue of the article 



sold, notu- i th~tanding there was an agreement that  the price eho~lltl he  
paid in Confederate currency. King v. 1.17. 6. 1V R. I?. C'o., 277. 

3, Where a Judge, in rebponee to  a p m j e r  for special instrnct,ions, c o n -  
plies strictly therewith, i t  callnot be error. More eiipecially, when his 
charge is quite :a4 f a v ~ r a b l e  R P  the  tei;tiulony w s r r a n t ~ .  

4, ' J l e ~ l i e r ,  uncliir the  words "my  plantatiorl," used in a will, all lands 
contiguous to the lioinc place of the  ti.sta:or, will pass, p e w .  JfcLm7- 
~ z n l ~  r. Ckishnlrr~, 100. 

5 ,  Where, on tlie trial of an ac.t,ion for breach of cont,ract, i t  i s  alleged 
t l ~ t  the original contract tonching which thew was no dispute, had 
bee11 ra l  ied, and tlic contcnts of certain letters are relictl, and the  s a n e  
being shown to he lost, there is par01 proof of their contents, and i t  i3 
admitted that  the  letters contained a niodificztion, and there was no 
con t rowmy as to  the part>iculnr language used in them : hid, t ha t  this 
Court could not pronounce a charge erromeous whic11 suSmi:s tr) t l ~ c  
jury to find u-hetller or ilot tlie contract had been niodified as contend- 
ed for, especially when the point made in this Court, lo-wit:  that  H i s  
Honor  shonlii have instructed t l ~ e  j u r ~  as to  a questicn of Ism whether 
the  evidence proved a n~odification, does not appeal. to have been sug- 
gested ill ilie C o u r ~  below, hut  on the  contrary, on the  trial i t  seemed t o  
be  conceded, that  if the contents of the  letters were, a s  testified to, t h a t  
there 1ia.d been a rnudiiication and the  contest was as to the  fact of the  
existence cf the !etter.q. 

6. Altiiongh the gcnrral rule is, t ha t  wllere a contract has existed in 
writing, i! is thc dnty of the Judyc,  o n  proof o f  i t s  co~itcnts,  (if lost) t o  
initrnst t!io Jl2ry a s  to the L~pd <fed of the wads, yet the  rigorous ap- 
plication of this ~'iile i> ofterl in~pract ic i~hle ,  .t ?leirig imj~~iss ihle  in inany 
cases, to i;cl~arntc. rhe 1;lnpnaqe n?ed from i ts  n~eaning,  so as to  eliminate 
one froin the  other. 

7 .  Nor is it, in general, irr~portant when thc  v r o ~ i s u s e d  are un~echnical,  
as in QUCII  ca3es R jury is as coxpctent  l o  pass on the effect as a Judge. 
CuIZo~o~iy V. B ~ y c e ,  514. 

8. T h a e  is no formala b y  which Judges are bound, in  charging upon 
the degr tc  of mental capacity, sufficient t o  make a will. 

9. A charge that  a testatrix n ~ u s t  have had mind and intelligence suffi- 
cient, a t  tile time she executed the  will, to  entlbie 11w to  have a reason- 
able judgment of tile kind and ra iue of tile propertj- d i e  proposed to  
will, and to whom she was willir~g it, is not erroneous, especially i n  a 
case where there was evidence of undue influence as well as incapacity, 
nor  was i t  rendered erroneous, though given in  connection with a refu- 
sal to give a prayer embracing in ipsisimis verbis, a definition of such 
capacity \rliich 11nd been approved b y  this  Coort. 

10. I t  seldom does jastice to  the Jndge or  the  case on trial, to  select iso- 
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lated espressions which have been held t p:oper in other cases, 
snd i n s i s ~  upon their being used by the Jo. :.I: iu hls charge, because i t  
is seldom that two cases are exactlv alike, and if they are and a charge 
in the first case has been approved by the appellnte Court. @on constot, 
that, i t  would not have been approved if expressed in other language. 
Lnmvence v. Steel, 584. 

11. The stipulations contained in R contract iri these u-ortls, v iz :  '' A B 
contracts with C D to  furnish, at Long Creek Furnace, from 600 t o  
1000 bushels of coal daily, a t  65; cents per bushel, to  be measnred at  
tbe p i t :  C D to  furnish the timber gratis wherevrr he may see fit, re- 
rerving groves and fruit trees and advance to  A B all the money, 
weekly, necessary to pay o f  the wotrd.choppers-coal to be paid for 
on delivery at  the furnace," are dependent, and if, mitliout fault on the 
part  of the owner of of the furnace, and without legal excuse. the other 
fails t o  deliver the quantity of coal agreed t o  be delivered, the owner 
of the furnace being sued for the value of coal, <kc., furnished, may 
properly set up snch failure by way of counter-claim. 

12.  In  an action based upon socli a contract, where i t  appeared that there 
had been a failure to  deiiver 500 bushels of coal on any day, and that 
the defendant had failed to make as rnucll iron, in consequence of such 
iailure, as he otherwise would have done. a charge wl~ich does not 
allude to the counter-claim, based upon-the foregoing facts, until atten- 
Lion is called to tile onii%ion, and which then merely stat,es ' . t ha t  if 
the plaiutifi' failed to perfurm hic coutraet lie c.oulil not recover, anti 
:hat if dcfendaut failed he  could not recover, is erroneous, and especi- 
nlly iu this case where there seems to  he no controver*? as to the 
plaintiff's clni~n, nil:! thc maiu point of the con t royers~  is as to the 
c1~fcndant"r ro~inte~'-cliljrli. 

13 -1 charge which rn i~ jes  the poin: of the  c a v  and fails to enlightell 
the jury on the niain point, in c!;ii'trovers:; canriot be >ust:lined. 

14. A Judge has not a right to liaild to Clle j u ~  y a slip of paper contain- 
ing an abbreviated estimat e of plaintiR's claim tor damages against the 
wi~ l i  of the opposite i~ar;y. C j ~ r t o ? ~  7-. !I';lke.5, 604. 

1 .  When a Judge in charging the jury uses this lang~iage to-wit, '3 'ller 
character (refwring to  a witness) is of ordinary respectability, you 
will take l ~ e r  t e s t i inon~  to be true unless she is fully mld thoroughly 
ccntradicted." he is guilty of a ~ io la t ion  of the act of 1786. It is the 
province of the jury to pa?s upon the credibilit>- of ~ritneeses and though 
the witness be never $0 respectable. yet. when there is a conflict of 
testimony the Court cannot instruct the jury that the? must take the 
testimony to he true. 

16. Xor is this error corrected b~ the Judge, when? in a subsequent 
part of his charge, he uses languase in  referring to the same witnesss 
susceptible of two constructions. 8t& v. H e ~ ~ d w s o n .  627. 
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JUDICIAAL SALE. 
See C O L ~  ZER-CL \IV. 

1. I t  is weii settled that a juclpment rendered ;tccordi:ig to  the cowre  of 
the Court, caiiriot be collaterally impeached. 

2 .  Juclgments of Justice's Court, regularly docketed upon the judgment 
docket of the Snperior Court, form no exception to  the principle 
above stated. Reid v. &ooa, 415. 

3. In  actions to  recover real estate brought again3t a defendant in an ex- 
ecution b y  a p~ircllaier a t  a sheriff's sale of such property as the pro- 
perty of the defendant, in which a l m t y  claiming to  he the lnndlord of 
such defendant, is permitted to defend, the plaintiff is entitlecl to  jndg- 
ment against the exccution defendant, but cannot be permitted to take 
out a writ of possession if he fails to reco\ er against the other clefen- 
ciant. Islev v. i , b ~ ~ ,  647. 

JUDGMEKT OF FORFEITURE. 

see  CRIXIYAL PBOCEEDISGS, 1. 

JURISDICTIOS OF SCPREJlE  COLBT 
See PB ~OTICE-SUPREM:: COLRT. 

JURISDICTION-SUPERIOR C3URT9. 

The Superior Courts possesses no Juriscliction in actions in which a tort is 
waived and the sum received for property sold is songllt to  be reeovw- 
ed, if the amount demanded docs not exceed $200. it7ii~slow V. WeEth, 
432. 

,jURISDICTIOX-PRO- COURT. 

1 Proceeding, to  effect a settlement of an estate against an executor 
must be commenced before the Probate Court. 
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2 If in the course of the proceedings, injunctive relief is desired, appli- 
cation must be made to a Judge of tho Superior Court. Sprinkle v. 
Hutchinson, 450. 

.JrRISDICTION-JI-STICES OF T H E  PEACE. 

1. Proceedings taken before a Jwt ice  of the Peace to recover the pos- 
session of real estate where the title comes in question are not abso- 
lute nullities. 

2. The defendant may so treat them, but  i t  does not follow that  che 
plaintiff who initiated and took the benefit of them, can. 

3. When one is deprived of his land under c o l o ~  of judicial proceedings 
heard before such Justice, although jurisdiction is absolutely vi thheld 
from such Justice, on general principles the Superior Courts on appeal 
have a right to award him restitution. 

4. Nor was the Superior Court confined, in dispensing the  law on ap- 
peal, to  mere restitution, bu t  could also have allowed, had i t  been ap- 
plied for, an inquiry cf damages. Dzdin v. Hotoard, 433. 

5. Under our old system of practice and procedure, a Justice of the 
Pence had a r ight  to  grant a new trial when judgment was rendered 
against an absent party, if a proper application was made within ten days. 
Rev. Code, chap 62, see. 15. The provisions of that  statute have not 
been materially changed under the new system. C. C. P., sec. 508. 

6. When both parties to an action are  present a t  the trial in a  justice'^ 

Court, and the case is b a r d ,  and judgment rendered, a new trial can- 
not be allowed. The party dissatisfied must appeal to the Superior 
Court. C. C. P., sec. 528. Ei.owber,qer v. Lee, 333. 

JURORS, P A P  OF. 

One summoned as a juror on a coroner's inquest, is not entitled to any  
compensation. Grem v. TT>me, 530. 

KILLING STOCK. 

1. I t  is enacted by the Act of 1856-'5% chap. 7, "that when any catt!e 
or other live stock shall be killed or injured b y  the engines or cars run- 
ning upou any railroad, i t  shall be prin~afacie evidence of negligence ;" 
this rule can only be rebutted by showing that  the agents of such rail- 
road company used all proper precautions to guard against damage. 
I t  is not suiiicient to  prove that  thore was probably no negligence. 

2. Independent of the legal presumption, where railroad cars were left 
on an inclined plane, where they conld be eesily set in motion, and  
were very insecurelj fastened, and one of the animals, for the killing of 
which this suit was brought, mas killed a month previous to  the other, 
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b y  a car., nhicli had escaped and run down the same grade, and the 
agents of the defendant being thas apprised of the danger of such ac- 
tion, did not use proper precautions to  prevent further injury ; I~eld, 
to be gross ne~ligence,  for which the company mas responsible. Zattle 
v. TK d TI'. R. R. Co., 343. 

LANDLORD AND TENANT. 

Ti'hatever may have been the rule under the former practice, under the 
p r o ~ i ~ i o n s  of the C. C. P.. a landlord let in to  defend in a civil action 
for the recovery of land, is not restricted to the defences to which his 
tenant i~ confined, nor is this principle varied b y  the circamstanceh 
that  the plaintiff is purchaser a t  execution sale against such tenant, and 
tha t  the latter mas in  possession a t  the date of the sale and of the 
commencement of the action. Lder 1. Fay, 546. 

See TENANTS AND TESASCT. 

LARCENY. 

See CRIYIYAL ACTION. 

LEASES. 

See TESAYTS AYD TETANCY 

LEGACY 

See AD~XISISTRATOXS AYD EXECUTOXS. 
V I L L ~ ,  construction of, 1, 2, 4, 5 

"LETTER," 

See AGENCY, 7. 

LICEKSE 

1. C r s ~ : - A  railway company having a right, by ~ i r t n e  of its charter, 
t o  locate i ts  road-bed on a certain portion of the land of B, he pro- 
poses by letter, that if the company will refrain from such location, i t  
may locate i t  over another portion of his land ; Provided i t  would 1 pen, 
grade and put in order a street, on that  part in front of his house eigh- 
ty-five feet wide. The company accept the proposition, locate their 
road-bed accordingly, in December, 1869, but  fail to open the street, 
kc., as late as September, 1871. The company become insolvent be- 
fore September, 18'71, and execute a mortgage of its property. In 
September, 1671, 3 notifiej the company, that  unlea, the condition 
is performed ~ i t h i n  15 days, he will re-possess himself of the land 
covered by the road-bed; held, 
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(1.) That the opening, &c., of a street was not a condition precedent 
to the exercise of the right to locate. 

(2.) That the proposition contained in B's letter was not a mere license, 
revocable a t  will. 

(3.) That while at  law no easement passed to the company, because 
an easement in land can be crealed only under seal, yet, the wr-iting 
by which the defendant charged himself was binding within the stat- 
ute of frauds, m d  would be specifically enforced, and between the 
parties and to protect the rights of the licensee, this Court acting 
upon the familiar maxim of equity, that what ought to be done is 
considered as done, would consider that a grant of the easement had 
been made. 

2. A license, even nnder seal, (if i t  be a mere license) is as revocable as 
one by psrol; on the other hand, a license by parol, coupled with an 
interest and founded on a valuable consideration, is as irrevocable as if 
made by a deed. 

3. The license specified above is of the latter class. 

4. The transaction may also be viewed as a contract, entitling either 
party to  a specific performance. IT? & T. R. H. Co. v. Battle, 540. 

LIEN. 

1. The wrongful refu~al  of aCourt to permit a judgment-creditor to have 
execution on his judgmeut, does not operate (upon the abolition of auch 
Court. pending an appeal from such refusal) to impair any lien ac- 
quired theretofore, or which might have been acquired thereafter; but 
for such refusal, under the maxim nctm legis nemini f a d  i+uiam. 

2. Hence, where, after judgment obtained in 1861, and executions regu- 
larly kept up thereon, a motion nas made by a judgment-creditor in 
i S66, in one of the late  county Courts for execution upon his judgment, 
which was wongfully refused, and pendinq an appeal therefrom, such 
Court was abolished, it was held that one who purchased from the deb- 
tor pending the appeal, took tht. legal estate, but "subject to  such lien 
as would have been acquired, had execution issued. 

3. In such a case, if the judgment-creditor had not a complete lien upon 
the estate of hia debtor, he had at  least an inchoate lien, with a right to 
~ w f e c t  i t  by issuing an execution; his proceeding to cause execution 
to be issued, constituted a lis pendens, of which every one is held to 
have had notice, and a par'ty purchasinq from the judgment-debtor, 
pending the proceedings, is considered as dealing with him under ex- 
actly the same conditions. and subject to the same liens, as if the County 
Court had not refused an execution, dnd the same had been regularly 
issued. 
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4. The creditor so delayed nlwt be placed in stat76 quo, and as a corol- 
lary, any such purchaser is affected with notice by a presunlption juris  
et de jure. 

. The above-stated rule is founded on the maxim pendente lite l~ihi l  i ~ t -  
?zor.etzw, and is sustained by conaiderations of public policy. h le r  V. 
Broun. 556.  

LIEN OF EXECUTION. 

See COSFLICT OF JURISDICTIOS. 

L I E 5  OF JU'UGSIEST. 

See SUPPLEMENTAL PROCEEDINGS, 1. 

LIXITATIOKS, STATUTE OF. 

See CRIHINAL PBOCEEDINGS. 
REGISTR.~TION. 

LIS  PENDEKS. 

See LIES, 3. 

MAND AXU S. 

1, Whether a mandamus can be used to try the title to an office, under 
any circumstances, quere ? 

2. But not being provided for by the C. C. P., i t  must, by virtue of sec. 
392. C. C. P., be governed by the former practice, and hence, must be 
moved for, and be made returnable in term time. Homerion r. Tate, 231. 

3. Mandanlus is not the appropriate remedy to t ry  title to an office. 
Nott v. Tate. 214, n. 

4. Mandamus wiII not lie to compel the Treasurer to pay money on any 
claim against the State, until the same has been passed upon and a 
warrant issued by the Auditor for that purpose. 

6 .  When the Legislature has forbidden a warrant to be issued, claim- 
ant must apply to that body for redress, or institute proceedings 
in the Supreme Court. Baylce v. ,Tenkins, 366. 

6. To an action by mandamus instituted against the Justices of a 
county, Commissioners elected under the Constitution cannot be snb- 
stituted as parties, and this error is not waived by answer, but may be 
taken advantage of at  any stage of the proceedings. 

'7. A mandamus against the Commissioners of a county, should run 
against them as "a board," and not against the individuals comprising 
such board. Thomas v. Commissioners of Cur'arteret, 322. 
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MAINTENANCE OF BASTARDS. 

See BASTARDY. 

MARRIAGE. 

See DOWER. 

MARRIED WOMEN. 

See SEPARATE ESTATE. 
DOWER. 

MEASURE OF DAMAGES. 

See ACTION CAUSING DEATH, 1. 

MAXIMS, &c., QUOTED, 

Actus legis nemini faeit in jur iam,  569. 

Consensus tollit errorem. 523. 

Nemo tenet& seipsum accusare, 109. 

Pendente lite aihil, &c., 563. 

Privatum incommodzmzpublico bomo pematur, 145, 187, 221, 563. 

Qui taeet clamat, 508. 

Salus populi, wprerna lex, 282. 

Ut res magis valeat, &c., 205. 

Tigilantibus non  dormientibzcs, &c., 231. 

Tabula ill nazcfragio, 182. 

MENTAL CAPACITY, 

1. There is no formula by which Judges are bound, in charging upon 
the degree of mental capacity, sufficient to make a will. 

2. A charge that a testatrix must have had mind and intelligence suffi- 
cient, at the time she executed the will, to enable her to have a reason- 
able judgment of the kind and value of the property she proposed to 
will, and to whom she was willing it, is not erroneous, especially in a 
case where there was evidence of undue influence as well asincapacity, 
nor was it rendered erroneous, though given in connection with a refu- 
sal to give a prayer embracing in, ipssissimis verbis, a definition of such 
capacity which had been approved by this Court, Lawrence v. Steel, 584. 

MILITARY ORDERS. 

See AMNESTY. 



MONEY BORROWSD. 

1. Upou the execution of a mortgage, the mortgagor become* the e p t  

uble and the moltgdgee the legal onner ,  and this relative situation re- 
niains until the ~nortgage is redeemed or foreclosecl. 

2. Until the day of redemption be past, the mortgagor has alegal right, 
and after. an e q u i t ~  of redemption. 

3. A mortgagor allowed to remain in possession, b y  the long acquies 
cence and implied approval of the mortgagee, i s  not a trespasser but  a 
permisivc occupant, and as such, is entitled to reasonable demand t o  
terminate the implied licenv hefore an action can be brought to r e  
cover poscession. 

4. A. purchaser of the mortgagor's estate under execution and (where he 
has leased,) his lessees are entitled to the right of the mortgagor. 
Hemphill v. Ross, 477. 

5. A Court of Equity will riel er decree a foreclosure of a mortgage iznti! 
the period limited for payment has expired. I t  cannot shorten the 
time given, b j  expreba LO\ enant and agreement between the pal ties, as 
that would be to alter the nature of the contract to  the injury of tha 
party affected. 

6. T h e n  a mortgage is executed, and i t  is stipulated tha t  if the mort 
gagor, "shall well and truly pay and discharge said debts, according t o  
agreement-the one third part  i n  three years, one-third in  four years, 
and the remainder in five years from dare, then the said deed to be 
vold; held, that  the said mortgage cannot be foreclosed until the last 
period mentioned, viz : t~ e yews. 

7. If the said deed had stipulated that the estate should be forfeited on 
the failure to pay the specified inetalments of debts, then on said fail- 
ure the mortgagee could have called for his money or proceecled to 
foreclose. 

8. T h e r e  a hill to  foreclose a mortp.age is filed against several defend- 
ants, some of whom claim a portion of the  lands described in the plead- 
ing under a prior rnortyagc, and they do not ask that the same be solcl, 
held, that i t  is error to decree that  said mortgaged premises be sold for 
the benefit of the said defendants. Hwshau, v. X c K e s s o ~ ~ ,  266. 

MORTGAGOR AND NORTGAGEE. 

Bee EQCITABLE JLRISPRUDENCE, 1. 
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NEGLIGEKCE. 
See CARRIERS OF PASSESGERS. 

NEW STAY LAW. 

See VENUE OF ACTIONS. 

NEW TRIAL. 

See CRIMINAL PROCEEDIXGS. 

NOT GUILTY. 

See CRIM~NAL PROCEEDINGS. 

NOTICE TO QUIT. 

See TENANTS AAD TENANCY, 1. 

NUL TIEL RECORD. 

See JUDGMENT, 1, 2. 
PRACTICE GENERALLY. l a .  

OFFICE. 

1. "The Governor shall nominate, and, by and with the advice and 
consent of a majority of the Senators elect, appoint all officers, whose 
offices are established by this Constitution, or which shall be created 
by law, and whose appointments are not otherwise provided for, and 
no such officer shall be appointed or elected by the General Assembly." 
Section 10, Article 3 Constitution. 

2. The words contained in the abovc section of the Constitution, ''whose 
appointments are not otherwise provided for," mean provided for by 
the Constitution, and the words "no such officer shall be appointed or 
elected by the General Assembly," are superadded as an express veto 
upon the power of the General Assembly, whether such office be estab- 
lished b-j the Constitution or be created by act of the General Assem- 
bly. 

3. A public office is an agency for the State ; and the person, whose 
duty i t  is to perform that agency, is a public officer. Nor does it make 
any difference whether he receives a salary and fees and takes an oath, 
these being mere incidents and no part of the offico itself. Nor is i t  
material whether one act or a series of acts are required to be done. 

4. The Act of the General Assembly, passed April 6th, 1871, giving to 
the President of the Senate and Speaker of the Honse of Representa- 
tives, the power to appoint "all proxies and directors in all corpora- 
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tions in  which the Stale has an interest," creates a public office and 
fills the same b y  appointment of the Legislature. I t  is therefore nn 
constitutional. 

B. The power of the General Assembly to  repeal an act, which had been 
passed since the adoption of the Constitution, and accepted by the 
Railroad Company as an amendment to their charter, discus& b y  
Peamon, C. J. Clcwk v. Sfadey, 39. 

6. Title to  an office cannot be tried hy  lnandamus. Xot2  v. Tkte, 231, n. 

ORDERS APPEALABLE. 

Fee ISSUES, Settlement of. 

OVERDUE FOTE.  

1. A note founded upon an illcqal csnsideration, payahl.: o m  dog ciffeitt,' 

date, endorsed after one day from i ts  date, cannot be recovered on by 
the endorsee. 

2, A note payable one day after date is due one day after date. Baucorrb 

v. S d h ,  531. 

OVERSEER. 

An overseer who contacts  to carry on a farm for the owner a t  a fixed 
salary for the year, is entitled to recover for the value of his services, 
where he quits his employer before the expiration of the year, because 
this employer sells out the plantation, stock and crop, and directs the 
overseer to  remain and carry out the contract with the purchaser of 
the plantation. IIToociig v. Bond, 396. 

PARENT AND CHILD. 

1. When a father is indebted to his children, and g i ~ e s  them property 
or money at  their maturity or mnrriace, the presumption is that  this 
is a payment of the debt, and not an advancement. Th i j  presninption 
is, hone> er, liable to be rebutted by the facts of the case. 

2.  If money is gi3en to a son in-law, under similar circumstanres, or 
paid b y  the father-in law as sorety, the same rule applies. 

3. If a father, while acting as executor, receives into his possession a 
number of slaves bequeathed to his children, and afterwards sells one 
of them, and retains and controls the others until their emancipation ; 
held, that  in  an action for an account for the hire of aaid slaves, kc. ,  i t  
shall be determined, aq a fact, whether he converted or intended to 
convert the slaves to his o n n  use, or whether he helcl them as trustee 
or  hailee for his children. If the former, a debt is established, and 
the presumption above referred to applles-otherwise i t  does not. 
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4. A trustee is generally entitled to commiss~ons, but when a person is 
trustee b y  reason of his being executor, and voluntarily assummes 
control of a fund willed to minor children, he not being thcir guardian, 
he is not entitied to commissions. 

5. A father is bound to support his children if he has ability to do so, 
whether they have property or not, and heis  not entitled to any credit 
for such support i n s  settlement of accounts becween them and himself. 

PAROL TRUST. 

See TRYST EBTATES, 5, 6, 7, 8. 

PAROL ESTOPPEL. 

See ESTOPPEL, 5, 6, 7, S. 

E'AROL EASEMENTS. 

See LICENSE. 

PAY OF EXPERT WITNESS. 

See EXPERT, &c. 

PAY OF JUROR ON CORONER'S INQUEST. 

See JUROR'S, pay of. 

PARTIES. 

1. When a demurrer is filed for want of a proper party, and from the 
facts presented b y  the pleadings, a3 in this case the matter is left in 
doubt, the Court cannot render judgment, but remand the cause. 

2. Where a contract was made for thc sale of land, and a bond was given 
to make title upon the payment of the purchase-money, and a portion 
of the plzrchase money being unpaid, an actiol~ was brought by the 
vendor against the vendee, to sell the lands for payment of the balance 
due; Add, that in such action, the wife of the vendee was not a proper 
parly, if the marriage took place prior to March 2d, 1867 ; aliter, if the  
marriage took place subsequent to that  time. 

3. The wife of a purchaser, who holds lands under a bond for title, has 
a contingent right of dower to  the extent of thepayments made by her  
husband. Bunting v. Toy ,  193. 

4. In  an action for an acconnt against an executor, the personal repre- 
sentative and not the children of a deceased legatee, should be made a 
party. Hagler v. McCombs, 345. 
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PARTNERSHIPS. 

See PERSOXAL PROPERTY EXEXPTION. 3. 

PERSONAL PROPERTY EXEXPTION. 

I .  The personal property exemption, provided for by AA. S of the 
constitution and the la\vs, passed pursuant thereto, exists only dnring 
the life of the "homesteader" and after his death pmsc?s to his personal 
representative, to be disposed of in a due course of adminiStratiOn. 
Johnson v. Cros.?, 167. 

2. An execution debtor is entitled to a persond property exemption, 
notwithstanding- an execution issued q a i n s t  his property, bore teste, 
before the adoption of the constitution, if Lherc was no levy made until 
after. Iiorton v. Mecall, 159. 

3. Whether a partner, on a deficiency of partnership assets to pay part- 
nership debts, is entitled to a personal-property exemption ~f $500 out 
of snch assets, in preference to the said debts, and whether if such 
partner has individual property ~ufficient to cover such exemption, he 
shall be con~pelled to resort to that, are questions of great importance 
and deserving serious consideration, but as the facts out of which thej- 
arise are only set forth inferentially, this Court will not proceed to con- 
sider them but  remand the cause to  the end that  the facts may be as- 
certained and the rights of the parties declared. Burns v. Harris, 509. 

PLEADING. 

When a pleading shows that parties other than those of record, have an 
important interest in the decision of the cause, the omission to set out 
their names is an inexcusable error, as a complete decree cannot be 
made without their presence before the Court, and the Court cannoh 
see under the general phrase "certain parties" who they are. WJ~itted 
v. Nash, 590. 

POWER OF ATTORNEY-RIGHT TO DEMAND. 

1. A defendant has a right at  the return term of a summons in an action 
to demand of the pIaintiff's counsel, hie authority for entering an ap- 
pearance. Rev. Code, ch. 31, see. 67,  Rule 1 G .  

2. If the demand for the power of attorney be made a t  the return term, 
i t  is the practice, and within the discretion of the Judge, to extend the 
time ; if, however, snch demand is not made a t  the proper time, and be- 
fore the right to  appear has been recognized, i t  comes too late ; unless 
there be peculiar circumstances tending to excuse the party for not 
making i t  in apt time. Eeece v. Reece, 3'19. 



I N  DEX. 

PRACTICE GENERALLY 

1. A statute is to be coustrued prospectively unless a contrary intention 
is clearly expressed therein. Therefore, where an action was com- 
menced on the 18th day of March, 1810, and subsequentiy the Legisla- 
lature passed an act changing the mode of procedure, i t  can have no 
applicalion to such caus:, aud t!~e acrlon must be tried accordiug to 
the law existing a t  the commeucement of said action. 

2. When an action under the old system was brought for goods soid 
and delivered to  the defendant, and Jle demurs thereto, if the Court 
overrules the demurrer, i t  would be irregular to grant a final judgment, 
but such judgment must om15 be interlocutory, and the inquisition of a 
jury is necessary to ascertain the value of the goods so sold after 
having the proofs of both parties to the action. Merwin v. Ballard, 
398. 

3. In an action to  recover the possession of realty, the Court has the 
power to  allow the defendant to file a bond for costs, a t  the second 
term atter the answer has been filed ; nor is i t  necessary that any of 
the defendants shouId sign such bond. Wall v. Fairly, 335. 

4. On a motion made to vacate a judgment under the  133 section C. C. 
P., i t  i s  the duty of the Judge to find and state the f ~ c t s ,  in  order that  
his deci~ion thereon may be revised by this Court. 

5 .  In such caie, mhere one of the grounds was, that  the  action (which 
was commenced nuder the old system) had not been transferred in due 
time, a statement of the Judge that  "the action was transferred within 
the time prescribed by law," is not a sufficient finding of the facts, but 
he shound have stated when the suit was transferred. Powell v. Weith, 
423. 

6. It is erroneous for a Superior Court to  pronounce any judgment, if 
tAe facts are controverted, until the same have been ascertained in 
some of the modes provided for. Leggdt r-. Leggett, 420. 

7. Unc1t.i the 1~rov1.ions of the C. C. P., ail attachment is not the founda- 
tion of an independent action, but  i j  a proceeding in the  cause, in the 
same actiuu already commencetl, and is an anciliary remedy and col- 
lateral to such action. 

8. Hence, a stranger to  the action in aid of which the attachment i s  is- 
sued, has no r ight  to intervene, and make himself a party thereto, 
though, upon proof of interest in the property attached, he may be  al- 
lowed to  make up a collateral issue of title. Toms v. Wrulaon, 417. 

9 "All acts and proceedings by or against a county, in  i ts  corporate 
c a p a c i t ~ ,  should be in the name of the Board of Commissiouers." ~ c t s  
of 1868, ch. 20. 

10. An order t o  show cause, which is in the  nature of an alternative 
writ of mandamus, ought not to be directed to the individuals composing 
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the Board of Commissioners. I t  ib onl j  in  Ihe case of disobedience 
that  they can be p r~ceeded  against individually. 

11. K h e n  an erroneous ruling is the g~.ouncl for an appeal. an amend- 
ment cannot be ailowed in the Supreme Court, which would defeat the 
cause of appeal. Askem r. PoZlocX., 49. 

IS. Where n suit was brought, in the name of A J3 Guardian, vs. C D., 
and was stated 011 the docket in the name of AB, Gau., sometimes in the 
name of A B, and sonietinles A B, Es ' r  or Adm'r, and after the death 
of plaintiff, mas suggevtcd and his personal representative was made a 
party it coutinoed on the docket in the same name, until judgnlent was 
rendered, which was in  favor of the plaint,iff for debt and costs; held, that  
though the clerk as a mere index or memorandum, continued to  state 
the case on the docket as it, had ssood before, yet as i t  wa j  the same 
case, it  was a joclgmant in favor of the personal representative. 

13. When a plaintiff in his complaint. purports to set out a judgment be- 
tween certain parties, and defendant pleads md tie6 record, and i t  a p  
pears from an examination of the record, with ~eusonnble certaiiziy, that 
the judgment and record are the same, held to be sufficient. 

14. The Supreme Court cannot reverse the fincling of a Jndge below, 
upon the facts, get  they have a right to reverse his rulings upon the 
legal effect and operation of a record. 

1 After judgment, the statutes of amendment cure defects arising from 
"mistake in the name of any party or person, or for any informality in 
ent,eriug judgment, or in making up a record," 1Eev. Code, ch. 3 ; and 
"no variance between allegation and proof sliall be material, unless it 
has misled." C. C. P., see. 125. Gi6bs v. Eidler, 116. 

16. W h e ~ e  a note was given in 1563, psjable  two years after date, and 
to be paid in the current f w d s  o f  ihe colautry, when due," held, that the 
Act of 1866-'67, which raises the presun1p:ion that all contracts to pay 
money, made during the war, were intended to be parable in Confedr- 
rate money, cannot apply where the writing itself shows a different in- 
tent. When the contract is to pay so many dollars, evidence may be 
received to  show that the real agreement was to pay in some other 
than Confederate currency. 

I?. \Then the makers of t~ note, given for the rent of land, set u p  as a 
defence to the action, that the payees in said note had no title to the 
land, and no right to  lease the same, and i t  \\-as replied, that  the guar- 
dian of the real owners of the laud had, since the lease was given, rati- 
fied the same by receiving payment, and had entered a retl-azit in  a suit 
brought against one of the occupants under the lease; held tbat  such 
replication mas sufficient to  defeat the defence relied on. 

18. The mere fact that  there is a paramonnt title outstauding, or a claim 
set up against the tenant b y  the true owner, will not authorize him tc 
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dispute the title of his landlord. He must have been tonlpelled to 
inake some payment t o  the true owner, to avoid an eviction, and such 
payment is regarded as a payment to the landlord, and to be deducted 
from the rent. 

19. Where, in an action upon such note, one of the plaintiffs is intro- 
duced as a witness, and i t  is proposed to ask him whether he did not 
know the purpose of the  lease ; held, that such question is immaterial, 
as  i t  could make no differeuce whether the plaintiffs knew, or did not 
know the purpose of the lease. NcKesson v. Jones, 258. 

PRACTICE CODE. 

1. A summons issued from the court of one county cannot be made re- 
turnable nnto the court of another. Howerton v. Tale, 431. 

2. Pending a motion to  set aside an execution, and cause satisfaction of a 
judgment, upon which i t  was based to be entered upon record, a Judge 
of the Superior Court, can in the exercirie of a sound discretion, eubmit 
such issues of fact to a jury arising on conflict of testimony as he may 
deem proper, ancl this Court will not attempt to control i ts  exercise. 

3. Under our present system, Courts of law and equity have been 
blended. 

4. When a Judge of the Superior Court has power to pass upon clues- 
tions of fact, in the administration of justice, ancl he becomes perplexed 
by a conflict of testimony hemay and should enlighten his conscience by 
referring them solution to the determination of a jury, and in the mean 
time to cause the execution to be superseded. 

6.  A j n r y  is the appropriate tribunal to determine matters of fact ren- 
dered doubtful by con&adictory evidence. 

6. A Judge may refer all questions of fact, which he can lawfully deter- 
termine to  the decision 3f a jury. Moye v. Codgell, 403. 

7. A claim for dower, under the Act of 1869, set up in 1872, the hus- 
band being still alive, cannot be sustained. 

8. A demand for dower is  a special proceeding, returnable before the 
Clerk. 

9. On appeal to this Court, an undertalrinp of appeal must be sent up 
with the transcript. Felton v. Elliott, 195. 

10. Where the defendant. in an action of debt upon a promissory note, 
given in  1862, propose to  prove that  the consideration of the note was 
Confederate money, and that  fact was admitted by the plaintiff in the 
action; held, that such evidence was immaterial. 

11. Under the ordinance of 1866, and the Act of 1866-'67, a party to 
an action has a right to  show that  the consideration of the note sued 
on, was property, and the value of the property; and when money 



was borrou c ~ l ,  to i rbu t  the preaumption of the law, by proving that  
i t  was not t o  be paid in Confedwute czswency, but  in some other money 
or article. 

12. E v i d c ~ x e  cannot h e  introduced to contradict or vary a written con- 
tract, except in  the cases antho~ized by the Acts of 1866-'67. The 
gei;el.al rnle of evidcnce to such coatracts being still in force, with the 
exceptions stated. 

13. In  an nct.ion which was commenced before the C. C. P., a defendant 
cannot claim by way of set-off or reco?spnzent, nnliquidated damages ar- 
rising out of m execntory contract. Te~rcll v. Rrulker. 244. 

14, If a suit be referred by an entry on the docket in these words, viz : 
"this case is referred to A 13, who shall sunlmon the parties before him 
a n ~ 1  hear the case, and his award shall be a rule of Court," and the re- 
i'erce files a paper which he styles an award, iu which he finds the facts 
and his conclnsionsas an award, whether i t  is to be treated as on award 
under a rule, or a reference n:li:r:r the C. C. P., the  referee's finding of 
the fact? is equally conclusive, as are also his conclusions as to  the law 
arising on the facts, except probably where h e  undertakes to  make the 
case turn upon a question of law and clearly mistakes it. 

15. Where a guardinn lent trust funds to  a firm of which he was a mem- 
ber, and tool; their note payable to  himself alshough under the old syb- 
tem he could not sue a t  law, under the present system, by virtue of tlie 
conjunction of law and equity, a civil action upon snchinstru~nent  may 
be maintained. 

16. Independent of this view, relief under the C. C. P., see. 249, is ob- 
tainable on the principle that  the ccstui qzle trust may follow the trust 
fund into whos.. hand3 soever t,he funds may be found. 

17. Nor, in a suit on sncli note b y  the husband of the ward, to whom i t  
had been assigned by the ~ u a r d i a n .  can it be objected that  the guardian 
i s  not me(le party, as b ~ -  virtuwof sec. 63, C. C. P., persons sererallv liable 
may all or  any he included ns tlefen~!anrs. 

IS. The objection that [me of the marcls is not made a party,iniluces the 
Court to modify the judgunent of the Court below. Gudpr v. Bui~d ,  
438. 

19. The Act  of the General Assembly of 1866-'69, chap. 251, requiring 
that the uexue in actions against Railroad Companies, shall be laid in 
strme couuty wherrin the track of said railroad, or some of it, is situa- 
ted." is not in conflict  wit!^ we. 7. Art. I. of the Constitution. The  ju- 
risdictiou of t,he Cuurts, and tlie venue of nctions, have always been 
subjects of legisliition. 

20. The "repml of a statute shall not effect any suit brought before the  
repeal, l i ~ r  any forfeiture incurred, or  for the recovery of any rights 
accruing under such statute." Rev. Code, ch. 108, sec. 1. 
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21. The question as to where a case onght to be tried, is preliminary to  
the trial, and must be determined by the Judq-e. And this question 
can be as well tricd on a motion to dismiss, (the facts being verified by 
affidavits) as upon a plea to the jurisdiction. Kiagsbzcry v. C. R. R 
Co., 284. 

22. Before this Court can vacate a judgment on the ground of excusable 
neglect, under C. C. P.. sec. 133, i t  is the duty of the Judge of the Su- 
perior Court to find the facts a4 they should be set out in a special ver- 
dict. 

23. In  cases arising under the new system, issues of fact cannot beheard 
befdre this Court, and i t  can only review the law which His Honor be- 
low applies to the facts as found by him. Clegg v. 7'he iY Y. W; S. S. 
Co., 391. 

24. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Court has no 
power, upon motion, t o  yet aside such judgment and enter the came 
upon the civil issue docket. 

25. If a party has merits and desires a new trial in the Superior Court, 
upon a matter heard before a Justice of the Peace, he must, by a proper 
application, obtain a writ of recordari as a substitute for an appeal. 
The writ of recordari and not certiorari is  the proper remedy, the Jus 
tice's Court not being a Court of record. 

26. Where a judgment was obtained before a Justice of the Peace, and 
docketed in the office of the Superior Court Clerk, the Superior Court 
has no power. on motion, to  vacate such judgment and enter the cause 
on the civil issue docket. Ledbetter v. Osborae. 8'19. 

27. The principle that  a tenant cannot dispute his landlord's title is in 
full force, but a tenant was never ?revented from showing an equitable 
title in himself, or any facts which would make i t  inequitable to use his 
legal estate to diprive him of the possession. 

28. For this purpose formerly, the tenant was driven into equity, but un- 
der the present system, the tenant, in such cases, can avail himself of 
such equitable defence by his answer. 

29. If such a defence cannot be set up in the Snperior Court, i t  cannot 
he anywhere, as we have no separate Courts of Equity. Tarner v. Lowe, 
413. 

PRACTICE-CRIMINAL. 

1. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 

2. Where a matter involves the power of a Superior Court, and error in  
in its exercise, as where, in a capital case, a Judge improperly dischar- 
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ges a jury, and refuses to discharge the prisoner, the record of the 
Court below may be brought up forreview by a writ of cert iomri in  the 
nature of a mrit of error. Art. 4, see. 10 Const. 

3. In such case the proper course is to  asli for a rule to show cause why 
the mrit should not issue, and as a founclatiw for the order, the Court 
will require a petitinn in due form. 

4. In a trial for a capital felony, the Jndge, for sufficient cause, may dis- 
charge a jnry and hold the prisoner for anotller trial ; in which case 
i t  is his dutg to find the facts and set them out on the record, that  his 
conclusions upon mattrrs of lam, arising upon the facts, nlay be review- 
ed by this Cnnrt. 

6. Jt is the dutg of a Judge to be personally present in Coul t,  and to 
find judicially, the facts upon which his couclusionp are based. Judi- 
cial power cannot be delegated. Where, therefore, a Judge i b  absent 
h a m  the Court, and telegraphs to the Clerk to discharge a jury, and 
the Clerk so does ; held, to be error, and the prisoner in such case is  
entitled to his discharge. State v. Jeferson, 309. 

PRACTICE-EQUITY. 

1. Where a judgment wai obtained in a Court of law, and an injunction 
was afterwards issued to restrain the collection of it,  which injunction 
was dissolved and judgment entered upon the injunction bond: held, 
that a motion to vacate the late judqnent, upon the allegation that the 
original o7re had been satisfied by payment to the sheriff, could not be 
enterlained. 

2. If such payment had been made, the regular and proper course 
would have been to plead the same, or have satisfaction entered npon 
the record, and not offer proof of payment npon a motion to vacate a 
regularjudgment. Cbuneil v. Willis, 359. 

3. Where no final deceree has been rendered in a suit in the late Court, 
of Equity, it nlust I)e proc<eded in according to the practice of Q p t s  
of Equity exibtivq when our present Constitutior was adopted. 

4. Under the former sjstern, orders and decrees in wch suits could only 
be made in term time. 

5. Where a petition for the sale of land was filed in one of the late 
Courts of Equity, no final decree having been rendered therein at the 
adoption of the Conatitution, the Clerk of the Superior C ~ u r t  haa no 
jurisdiction, and the Judge none except at  term time, to hear and de- 
termine a pgtition filed in the cause praying for a re-sale of the pro- 
perty. G r ~ e n e  v. Jfoore. 425. 

6. Khen a rule was taken upon the Clerk of the Superior Court, to 

show cause why he should not pay a certait~ sum of money decreed to  
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be paid out of funds in his hands, i t  is no answer to the rule to set forth 
facts tending to show that the original decree was erroneous. 

7. An error in a decree cannot be corrected or reviewed under a rule to 
show cause. To effect that purpose, regular proceedings must be insti- 
tuted, having that end in view. Long v. Cole, 381. 

8. Where a bill in equity wan filed to foreclose a mortgage, and a final 
decree was obtained, the defendant, (the mortgagor,) cannot avail him- 
self, by a suggestion, in the nature of a plea since the continuance, of 
the pendency of another suit in the District Court of the United States 
"to force him into banh-ruptcy. 

9. For 1st. I t  does not appear that both suits were for the same 
cause of action. 2d. A p!ea, pis darrein contivzwnce, is not admissible 
in a Court of Equity. 3d. The case of a mortgagee is an exception to 
the general rule, and he may proceed on his mortgage, in Equity, and 
on his debt, at law. 4th. The matter which had existed so long, comes 
too late after hearing and decree. Wesson v. cTohnson, 189. 

PRACTICE-SUPREME COURT. 

1. An appeal cannot be taken on the State docket from an interlocutory 
order or judgment. 

2. Where a matter involves the power of a Superior Court and error in 
its exercise, as where, in a capital case, a Judge improperly discharges 
a jury, and refuses to discharge the prisoner, the record of the Court 
below may be brought up for review by a writ of cartiorari in the na- 
ture of a writ of error. Art. 4, sec. 10 Const. 

3. In such case the proper course is to ask for a rule to show aause why 
the writ should not issue, and as afoundation for the order, the Court 
will require a petition in due form. State v. Jeferson, 309. 

4. In old equity cases depending at the adoption of the Constitution, and 
brought here by appeal, if the facts are not found and set out, but the 
evidence fully satisfies the Court on which side the conscience and jus- 
tice of the case lies, i t  will proceed to hear and determine the same. 

5. In such cases, if this Court is satisfied that a note in possession of the 
wife of one, as a mere custodian, was obtained from her through the 
covin and cajolement of the maker, under pretence of B settlement, it 
will not decree a re-execution (the note being overdue) but an account 
of what is due thereon, and render a decree for such amount upon the 
principle of surcharging and falsifying. [Purpin v. Herren, 519. 

6 .  Where it appears to this Court that the Judge below, has, from the 
statement of the appellant, the objections of the appellee and his own 
notes, been enabled to make out a case containing the substantial mer- 
its of the controversy, the appeal will not be dismissed, although there 
was great irregularity in  the proceeding below. 

51 
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7. Xor will the appenl he dismissed, because the statement of the Judge 
below, (Judge Henry) was made out of the District in which the suit 
was tried (gth,) unless the record shows that the appellee demanded to 
be present, and that by reason of his absence, he was prejudiced, espe- 
cially when the error consists in the rejection of material and compe- 
tent evidence. 

8. This Court is disposed to extend liberality in matter* of appeal-prac- 
tice, as the profession have not yet become familiar with the new sys- 
tem. Whiteside v. Williams, 123. 

9. The Supreme Court cannot reverse the finding of a Judge below, up- 
on the facts, yet they have a right to reverse his ruling upon the legal 
effect and operation of a record. 

10. After a judgment, the statutes of amendment cure defects arising 
from " mistake in the name of any party or person, or for any inform- 
ality in entering judgment, or in making up a record." Rev. Code ch. 
3 ; and "no variance between allegations and proof shall be material, 
unless i t  has misled." C. C. P., sec. 128, Gibbs v. Fuller, 111 

11. A judgment appealed from must be affirmed in this Court, no error 
being assigned on the record, in cases where the statement as prepar- 
ed by the appellant has been returned with objections and the appellant 
had failed to apply to  the Judge below, to give the parties a day to 
settle the case is prescribed b y  see. 301, C .  C. P. 

12. In  such case, upon proper affidavit, an order will be made to the 
Judge to certify a statement, but if the Judge returns to  such order 
that no application to settle the case had been made, the appellant is 
without remedy. 

13. Although issues, in old equity suits pending in this Court, have been 
settled and ordered here, if after a verdict on them, this Court on a 
careful examination of the whole case discovers that the full merits of 
the controversy cannot be determined in the issues so found, it will 
order any other issues i t  deems necessary to a complete determina- 
tion, Lentile v. Hart. 421. 

14. Whether a partner on a deficiency of partnership assetts, to pay 
partnership debts, is entitled to a ersonal property exemption of $600 
out of such assets in preference to the said debts, and whether if 
such partner has individuaI property sufficient to cover such exemp- 
tion, he shall be compelled to resort to  that, are questions of great 
importance and deserring serious consideration, but as the facts out 
of which they arise are only set forth inferentially, this Court will 
not, proceed to  consider them, but  remand the cause to  the end that  
the facts may be ascertained and the rights of the parties declared. 
Burns r. Harris, 509. 
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16. A decree ought in all, and must in cases of an equity character, 
arising under the C. C. P., declare the facts upon which the law is  
adjudged. 

16. In  equity cases pending at  the adoption of the C. C. P., this 
Court can either t r y  the facts or direct issues to be sent down, 
but usually adopts the latter course as in this case. Burbank v. 
Wiley, 58. 

17. This Court has no power to order a certiorari without requiring 
bond and security thereon. Weber v. Taylor, 412. 

18. On appeal to this Court, an undertaking of appeal mbst be sent 
up with the transcript. Feltolz v. Elliot, 196. 

See CODE-PLEADING, 16. 

PERMISSIVE OCCUPANT. 

See MORTGAGE, 3. 

POSSESSION, EFFECT OF, IN PLEADING. 

See ESTOPPEL, 3. 

PRESUMPTION-JURIS E T  DE JURE. 

See LIEN. 4. 

PRINCIPAL. 

See AGERCY. 

PRIVY EXAMINATION. 

1. By section 9, chapter 37, of the Revised Statutes, "all conveyances in 
writing by husband and wife for any lands, personally acknowledged 
before a Judge, &c., the wife being privily examined, LC., shall be as 
valid to convey the wife's estate in suchlands as she may have, whether 
in fee simple or otherwise, as if it were done by fine and recovery, and  
if a commissioner be appointed under section 10 of said act, to take 
such acknowledgment, privy examination," LC., "it shall be as effectual 
as if personally acknowledged before the Judge or County Court." Re. 
vised Statutes, sections 9 and 10, chap. 37. 

2. Fines and recoveriee are matters of record in the Court of Common 
Pleas in England, and cannot be impeached collaterally in an action of 
ejectment, or vacated or set aside without some direct proceeding, in- 
stituted for that  purpose. 

3. In this State, the acknowledgment and examination of a married wo- 
man before a Judge or County Court, as the law was in 1833, has the  
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force of, and is in fact, a record. She cannot be heard to impeach the 
truth of the record or vacate the same, although the examination was 
not separate and apart from her husband, and she was subject to the 
influence of his presence, and although she was not of sound mind and 
could not "voluntarily assent thereto." 

4. Possibly: When the examination is taken by a commissioner, a mar- 
ried woman may maintain a bill in equity, to cancel the deed on the 
ground of fraud, and a false certificate by the commisdioners. Yet this 
assurance of title, and conveyance of record cannot be impeached col- 
laterally in an action to recover the land. 

5. This proceeding and record is not a mere deed, so far as a married 
woman is concerned, but is "an assurance of title by record." I t  is not 
a mere probate for the sake of registration, but is a "fine," and puts an 
end to the matter. 

PROCESS. 

See PRACTICE GENERALLY, 7, 9, 10, 12. 
PRACTICE-CODE, 7, 16,  18. 
PRACTICE-EQUITY, 5, 6. 
PRACTICESUPREME 2, 12, 17. 

PROPORTION. 

See PILL, Construction of, 3, 4, 5, 

FROXIMATE CAUSE. 

See CARRIERS OF GOODS, 6. 

PURCHASER. 

Where a deed in trust is made to secure certain spe~ified debts, one of 
which is tainted with usury, and a purchaser buys at  the trustee's 
sale for valuable consideration, and without notice of the illegality of 
the consideration of the said debt, held, that his title is not affected 
thereby. MLVeZJeill v. Riddle, 990 

PUfiCHASEE OF MORTGAGOR'S INTEREST. 

See &~ORTGAGE, 1. 

PURCHASER AT SHERIFF'S SALE. 

See SSEEIFF. &a, 

PURCHASE-MONEY, APPLICATION OF. 

See ADMINISTRATORS AND EXEOUTORS, 19. 
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PURCHASE OF OVERDUE PAPER. 

See ILLEGAL COISIDERATION. 3. 

QUANDO JUDGMENT. 

See COUNTER CLAIM. 

QUERE ? 

(AGENCY.) Pinnix v. C. Kz S. C. It. R. Co., 34. 
(CONTSRUCTION OF A Wonn.) McLcnnan v. Chisholm, 100. 
(MOVING FOR JUDGMENT.) State v. Wise, 120. 
(POINT ON DOWER ACT.) Sutton. v. Aslcew, 172. 
(Wwo CAN CONTEST WANT OH. CONSIDERATION.) Ivey v. Granbery, 223. 
(RIGHT ON ASSIGNEE TO SUE IN Forma Pauperis.) Osborne v. Henry, 354. 
(VACATING JUDGMENTS.) Kirkman v. Dixon, 406. 
(DEWICIENCY OF ASSETS.) Brandon v. Allison, 532. 
(REMEDY OR EXECUTION CREDITOR.) Isler v. Andrews, 71, 552. 

QUIT-CLAIM. 

See INJUNCTION, 4. 

QUO WARRANTO. 

See MANDAMUS. 3. 

RAILWAY COMPANIES. 

See CARRIERS. 

REALTY, SCTIONS TO RECOVER. 

See TENAXTS AND TENANCY. 

REBELLION. 

See ILLEGAL COXSIDXKATION, 1, 2, 3, 6. 
AMNESTY, 1, 5. 

RECEIVER. 

1. The power to appoint a receiver is necessarily inherent in a Court 
which possesses equitable jurisdiction, and i t  is exercised when an 
ebtate or fund is in cxistenee, and there is no competent person to hold 
it, o r  the person so entitled is  in the nature of a trustee, and is mis- 
using or misapplying the property. The Code of Civil Procedure does 
not materially change the equitable jurisdisction of our Courts on the 
subject.-C. C. P., Sec. 215. 
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2. On the principle of protection, a receiver may be appointed at an in- 
fant's estate if it be not vested in a trustee ; and when there is a mix- 
ture of property and the different interests of the parties cannot be as- 
certaincd until proper invoices are made, and a division effected under 
the direction of the Courts-Adams' Equity, 352-63. 1. Parsons on 
Contract. Skinner v, Maxwell, 46. 

3. A Court of Equity has the power to appoint a receiver for the pur- 
pose of securing aud protecting property, which is  the subject of liti- 
gation. He is an officer of the Court and his possession of the pro- 
perty is  the possession of the Court. He holds such property as a cus- 
todian, until the rightful claimant is  ascertained by the Court, and 
then for such claimant. 

4. A receiver cannot commence any action for the recovery of property 
without an order of the Court, and when such order is made, the action 
rnust be brought in the name of the legal owner, and he will be com- 
pelled to allow the use of his nameupon being properly indemnified out 
of the estate and effects under the control of the Court. 

5. The power of a receiver to bring an action is regulated by the rules of a 
Court of Chancery. An order to sue in his own name cannot be given 
by our Courts, and the United States Courts cannot confer upon him 
greater powers or priviliges as a suitor in the State Courts. Battle v. 
Dauis, 252. 

RECORI), ESTOPPEL BY 

See ESTOPPEL, 1, 2. 

RECOGNIZANCE. 
See CRIMINAL PROCEEDINGS. 

RECORDARI. 

See PRACTICE-CODE, 25. 

RECOUPMENT. 

Bee F~am. 
EVIDENCE, 2. 

REFINEMENT. 

See INDICTMENT 8, 9. 

REGISTRATION. 

Between 1860 and 1865, there was no period when a deed made in 1860 
could not have been registered. bler v. Foy, 64'1. 
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REMOTENESS. 

See CARRIERS OF GOODS, 6 

REMOVAL OF HOUSE. 

See CRIMINAL ACTION. 

RETAILING. 

See CRIMZNAL A e ~ r o d  
INDICTMENT. 

RETAINING POSSESSION AFTER SALE. 

see TENANTS AND TENANL'P, 2. 

RETENTION OF GOODS. 

See AGENCY, 6. 

REVISED CODE CONSTRUED. 

C ~ A P .  3. Gibbs v. Fuller, 116. 
Cnm. 35. State v. Wise, 120. 
Cmr. 1, Sees, 9, 10. 11. Kesler v. Smith, 154. 
CHAP. 108, Sec. -. Kingsbury a. C. R. R. Co., 284. 
CHAP. 101, Sec. 24. Nobles v. Langly, 287. 
CHAP. 62, See. 15. Froneb~rger v. Lee, 333. 
CHAP. 50, Sec. 15. Norton v. Edwards, 367. 
CHAP. 99, See. 53. Gore v. Masten, 372. 
CITAP. 31, Sccs. 57 and 16. Reece v. Ileece, 377. 
CAAP. 38, Sew. 1, 2, 3. Cromartie v. Kemp, 382. 
CIZAP. 71, See. 16. Green v. Wynne, 531. 
CHAP, 37, See. 30. Isler v. Andrews, 564. 

CIIAP. 31, Sec 130. State v. Parker, 624. 
CHAP. 24. See. 103. State u. Roscrnan, 635. 
CHAP. 12. State v. Beatty, 649. 

REVISED STATUTES CONSTRUED. 

CIIAP. 37, Sees. 9, 10. Woodbourne v. Gorre11, 64. 

REVOCABLE AND IRREVOCABLE LICENSE. 

See LICENSE. 

RULE ON ATTORNEY. 

See ATTORNEY. 
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RULE, DEATH OF PARTY TO. 

See SHERIFF, &c. 

RULE ON SHERIFF. 

See SHERIFF, &c. 

RULES OF THE SUPREME COURT CONSTRUED. 

See ISSUES, Settlement of. 

SALE UNDER EXECUTION. 

See SHERIFF, &c. 

SCHOOL HOUSE, INJURY TO. 

See EVIDENCE-CRIMINAL, 16. 

SEPARATE ESTATE. 

The separate estate of a feme covert, is chargeable with her contracts, for 
money borrowed with the assent of her trustee, upon the credit and for 
the improvement of such estate, although the estate is not charged by, 
or referred to, in the contract. Withers v. Sparrow, 129. 

SETTING ASIDE VERDICT. 

See CRIMINAL PROCEEDINGS. 

SETTLEMENT OF ESTATES. 

See JUFSSDICTION-PROBATE COURTS, 1, 2. 

SETTLEMENT OF ISSUES, ORDERS ON, NOT APPEALABLE. 

See ISSUES, Settlement of. 

SET OFF. 

See COUNTER CLAIM. 

SHERIFF, RIGHTS AND DUTIES OF. 

1. A sheriff, on a sale by him under execution, can demand cash of the 
purchaser, and on his refusai to pay i t  (even though such purchaser, as 
an execution-creditor, is entitled to the proceeds of sale, less the cost, 
and offered to  pay cash to the amount of the costs and entered satiu- 
taction for the residue) may immediately resell. 

2. Whether a sheriff so acting, arbitrarily, does not subject himself ta 
an action, p e r e .  



INDEX. 745 

3. I t  seems that on a rule against a sheriff at the instance of such bid- 
der e~ slmv cause why he should not execute a deed, the purcha?er at  
a re-sale ot the property ought to be made a party. 

4. And, on the death of such sheriff, by virtu? of the provisions of the 
Revised Code, chap 37, sec 80, the rule ahould be served or1 his surc- 
cessor. 

5. Before such successor can be required to convey to such Arst bidder, 
he is entitled to demand clear and conclusive evidence that a sale was 
made by his prerleceisor, and dso  that the price was paid to hirr~. 

6. The n:ltural evidcnce thereof is the return, though i t  seems that 
other evidence may be received. Isle?. v. A m h u s ,  553. 

SI-IERIFE, SALE BY. 

See SHEKIFF, SLC. 

SILENCE. 

See EsTo~Y%L, 5 

AGEVCY, 6. 

SIMPLE CONTRACT-CREDITOR, RIGHT OF. 

Sce Auv's. a d  l-:\r,'~., 15, 16. 

SPECIAL 1'ROCEF:I)ING. 

1. A tlemand for dower i, a qpecial proccedinq, returnable before the 
Clerk. Pelton v. Xlliott. 195. 

2. A petition to make r e d  estate as,ets, is a special proceeding, and is 
proprrly brought beforc the Judge of Probate. Ratlgtr v. Jones, 305. 

SPECIFIC PERFORMANCE. 

See Lrcsss~ .  4. 

STATE NOT ENTITLED TO APPEAL. 

See CKIXIYAL YEOCEEDINGS. 

STATE NOT ENTITLED TO NEW TRIAL. 

See C R I ~ X A L  P ~ ~ o c ~ . ~ u r u s s .  

STATIJTES, CONSTRUCTION OF. 

1. To give operation to the maxim Iryes pusteriores, p ~ i o ~ e s  co~~trariaa 
a b r o y a ~ t ,  the latter law rnust be in conflict with t,he former, therefore. 



INDEX. 

when a later statute is almost in ipsissimis verbis with a former one, 
held, that there was no repeel of the former. 

2. The statute, Rev. Code, chap. 1, secs. 9, 10, 11, is not repealed by 
Acts 1868-'99, chap. 113, secs. 70, 71, 72, 114. Ke8ler v. Smith, 154. 

STATUTES CONSTRUED. 

ACTS (CONTEMPT) 1868-'69, Chap. 177, Par. 8. 
Kane v. Haywood, 1. 

ACT (PROCESS AGAINST COUNTIES) 1868, Chap. 20. 
Askew v. Pollock. 49. 

ACT (R. R. PROXIES) 1870--TI, Chap. 283. 
Clark v. Stanly, 59. 

ACT (CRIMINAL PROCEDURE) 1868-'69, Chap. 178. 
State v. Matthews, 106. 

ACTS (ARBOX-PUNISHMENT FOR) 1868-'69, Chap, 167-1870-'71, Chap. 222. 
State v. WISE, 120. 

Acr (AMNESTY) 1866-'67, Chap. 3. 
Franklin v. Vannoy, 146. 

ACTS (INJURY CAUSING DEATH) 186869 ,  Chap. 113, Secs. 70, 71, 72, 114. 
Xesler v. Smith, 164. 

ACTS (DOWER) 1866-'67, Chap. 64, 1868-'69, Chap. 93. 
Sutton v. Askew, 172. 
Wesson v. Johnson, 189. 
Bunting v. Foy, 193. 
Felton v. Elliott, 195. 

ACTS (HOMESTEAD) 1868-'69, Chap. 137. 
Watts v. Leggett, 197. 

ACTS (SCALE) 1866-'67, Chap. 50. 
Terrell v. Walker, 244. 
King v. W. dt W. R. R. Co., 277. 
Bank v. Britton, 366. 

ACT (BANKRUPT) March 2d, 1867. 
Whiteridge v. Taylor, 273. 
Clerk's Office v. Bank, 214. 

AOTS (VENUE) 1868-'69, Chap. 267. 
Kingsbury v. Chatham R. R. Co., 284. 

ACTS (SALE BY HEIR) 1868-'69, Chap. 113. 
Badger v. Jones, 305. 

ACTS (POWER OF MAYORS) 1868-'69, Chap. 178, Sub-chap. 2. 
State v. Pender, 313. 
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ACTS (CONVEYANCE OF CONVICTS) 1869'70, Chap. 180. 1870-'71, Chap. 
124, Section 3. 

Taylor v. Adams, 338. 

ACTS (KILLING STOCK) 1866-'67, Chap. 7. 
Battle v. W. & W. R. R. Co., 343. 

ACTS (AUDITOR'S WARRANT) 1868-'69, Chap. 270, Sec. 71. 
Bayne v. Jenkins, 366. 

STATUTES, INTERPRETATION OF. 

1. To give operation t o  the maxim leges posteriores, priorea contrarius 
abrogant the latter law must be in  conflict with the former, therefore, 
when a latter statute is almost in  ipsissimis werbis with a former one, 
held, that there was no repeal of the former. 

2. The statute, Rev. Code, chapter 1, sections 9, 10, 11, is  not repealed 
by Acts 1868-'69, chapter 113, sections 70, 71, 72, 114. Kesler v. 

Smith, 164. 

STATUTES OF LIMITATIONS. 

See CRIWMAL PROCEEDINGS. 

STATUTES UNCONSTITUTIONAL. 

See CONSTITUTIONAL LAW. 

STIPULATIONS. 

See CONDITIONS PRECEDENT. 
JUDGE'S CHARGE, 1. 

SUBJECT OF LARCENY. 

See CRIMINAL ACTIONS. 

SUPERIOR COURTS. 

See PRACTICE-SUPERIOR COURTS. 
JURISDICTION-SUPERIOB COURTS. 

SUPREME COURT JURISDICTION. 

See PRACTICE-SUPREMX COURT. 

SUPREME COURT, PRACTICE IN. 

See PRACTICE IN SUPREME COURT. 
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SLWPLEMEXTARY PROCEEDINGS. 

1. Where a debtor executes a deed in trust to a trustee to secwe certain 
debts therein mentioned, and after tbe regiitratior~ of tlre deed, a cred- 
itor obtainr judgment arid has the same dulj  docbetcd ; the judgment 
under tlie pror isions of C. C. P., scc. 254, 503, is a lien upoa the eqoit- 
able estate of the debtor. 

2. The lien thus acquired callnot be enforced by a sale under execution. 
I11 order lo sell an equit,able cst;~tc not liable to a sale under execution, 
the  lai in tiff in the execution must resort to his action (as formerly. 
to bill in equity,) to asccrttain the right3 of all parties interested and to 
enforce his lien. 

3. The purpose of the C. C. P., secs 264, 266,  was to give ii rcmccly lq 
"Proceedirrgs Supplcn~ental to Exccutiorr," to n plitintiff only in case 
the defendant had no known yroperty liable to execution, or to what 
is in tlie nature of cxccution, proccet!ings to enforce a sale to satisfj- 
the debt. 

4. Sopplernental pruceeclinga nifty I,e cr)mlrwn~cl berore the sale of the 
propcrtj- levied ou, on nffitltivit, or other proof of its insufficient valne. 
Gut no final order car1 be made, npproprii~tir~g to the crcclit.or any 11r< - 

pcrty discovered, unt,il the property previously le\iecl O I I  has been ex-. 
hausted. 11fiKeitJum v. Ub[hm..  95. 

SURETY. 

1. If a cprditor crjtrrs into nrrj valid contract with a 11rinciprd t i~bt~or,  
without tlie assent of the aurety, by which the rights or liabilities of 

the surety are injuriously affected, such coritract discllarges the suretx. 
Mere delay on the part of the creditor to sue for or collect the 
debt, or evert his refusal to do 40, rnlierl reyucsted hy Iris surety, 01. hiti 
cxpess promise of indefinite indulgcnce, does not discliargo the surotj-. 

2. Wl~en a creditor held a note given ill 1869. and tllc principal tlebtor 
proposed to pay tlie same in Confederate money ill 18.63, wl~icll t l ~ o  
creditor declined to receive, but made an agreenlerlt that if the debtor 
would postpone the payment interest ~l lould cease '.from t,hat tirnc um- 
ti1 a demand ;"' held, that such an agreement did not aroount to for 
bearanca for any definite or specified tirrle, nor increase the risk of the 
surety in a l y  way, and could not therefore discharge him from liabil- 
ity. It would seem that if  the agreement had been to forbear until 
the end of the war, i t  would have beeu mctl~az p~zctrm, and therefore 
not binding. Deal v. Cochran, 269. 

SURVEY, WARRANT OF. 

See CRIMINAL ACTIONS. 
FRAUD, 7. 
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TAXATIOK. 

1. The Comn~issioners of a county have no right to exceed the doubleof 
the State tax, except: 

(1.) To pay debts of the county, legally contracted before the adop- 
tion of the Constitution. 

(2.) When the tax is for a special purpose, and has been allowed by 
an act of the General Assembly. S i n m o m  v. IPXso7z, 336. 

2. The General Assembly have an unlin~itecl right to tax ail persons 
domiciled within the State, and all property within the State, except 
so  far as  this right has been limited by the provisions of the Constitu- 
tion, either by express words or by necessary implication, 

3. The General Assembly has, under this gmeral power, the right to 
tax legacies, collateral descentr, kc., and when such tax is imposed 
upon the succession, or on the right of the legatee to take under the 
will, the power is not restreiuecl or limited by the provisi~ns of the 
Constitution reiativr, to the tax on property. 

4. Therefore, the Re\cnue Act of 1570-'71, irnp?sing a tax or. legacies, 
kc., is not unconstitnt~orlal, yet it cannot be retrospective in its char- 
acter. Pdlen r. Commissio~~e?~,  361. 

TAXES. 

See TAX~TIOS. 
I snsx  T O  APPETDIX. 

T E S h N T S  AND TEKANCY. 

1. Vhere  a person had become tenant from year to year to a mortgagor, 
before the execution of the mortgage deed. in which three, four and 
fim years had been given for the payment of equal instalments of the 
bonds secured by it,  and afterwards had become the tenant of the 
mortgagor's right of redemption, it was held, that though four years 
had elapsed from the date of the mortgage, and no payment had been 
made on the bonds, yet the mortgagee could not recover the possession 
of the Iand from such tenant without giring him a reasonable notice to 
quit ; and further that he was not bound to give him six months notice 
because of his attornment to a landlord other than a mortgagor. Hem- 
pJdl v. Biles, 512. 

2. A bargainor in a deed in trust, containing a stipulation, for the re. 
tention of the possession of the land conveyed, until sold under the 
terms of the trust, who holds possession after a sale of the premises by 
a trustee is not such a tenant as comes within the purview of the Land- 
lord and Tenant Act (acts of 1868-'69, chap. 156) and hence proceedings 
cannot be taken under that act to evict him. 

3. The act was only intended to apply to a case in which the tenant en- 
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tered into possession under some contract of lease, either actual or im- 
pIied with the supposed landlord or with some person under whom the 
landlord claimed in privity or where the tenant himself is in privity with 
some person who had so entered. 

4, This construction excludes from the operation of the act, two classes, 
viz: vendees in possession under a contract for title and vendors r e  
taining possession after a sale, though such persons are certainly ten- 
ants at  will or sufferance for some purposes and frequently so styled. 
McConabs v. IVallace, 68'7. 

TESTAMENTARY CAPACITY. 

See MENTAL CAPACITY. 

"TITLE," EFFECT OF WORD IN PLEADING. 

See ESTOPPEL, 2, 3. 

TITLE IN  FORCIBLE TRESPASS. 

See EVIDENCE-CBWMAL, 16. 

"TIME." 

See CRIMINAL PROCEEDINGS. 

TRIAL BY JURY. 

In all actions under the C. (:. P., where legal rights are involved, and 
issues of fact are joined by the pleadings, the plaintiff is entitled te  a 
trial by jury, and cannot be deprived of this right, except by his con- 
sent. Andrew v. Pritchett, 387. 

" TRICK!' 

See CRIMINAL ACTION. 

TORT-HOMESTEAD, 

A homentead and personal property exemption, under Art. X, of the 
Constitution and the laws passed in pursuance thereof, cannot be sold 
under an execution, issued upon a judgment rendered, in an action ez 

delicto. Dellinger v. Fweed, 206. 

TORTS. 

See TORT-HOMESTEAD. 

TREATY OF PEACE. 

See CONDITION PELECEDENT. 
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TRESPASSER. 

See MORTGAGE. 

TRUSTS AND TRUSTEES. 

1, A trustee in the execution of his trust, is bound to carry out honestly 
and faithfully the purposes contemplated by the grantor, to keep an 
account of receipts, disbursements, &c., and be ready to produce his 
accounts, when required by the parties interested in the estate. 

2. Where the facts connected with the management of a trust estate, 
are in dispute, and the rights of the parties cannot be readily ascer- 
tained without an account, in such case the rule adopted by Courts of 
Equity, is a reference to the Master, and if there is dissatisfaction with 
the report, the matter may be brought before the Court by proper ex- 
ceptions. Martin v. Wilbourae, 321. 

TRUST ESTATES. 

1. When t,he legal estate in land is not conveyed, a trust cannot be 
raised by par01 even founded on a valuable consideration and though 
foll~wed by actual occupancy and the erection of valuable improve- 
ments. Prey v. Kamsour, 466. 

TURKEY. 

See CRIMIXAL ACTIONS, 

TWO JOIWTLY INDICTED FOR RETAILING. 

See CRIMINAL ACTIONS. 

UNITED STATES COURT, EFFECT OF ITS PROCESS. 

See CONFLICT OF JURISDICTION. 

UNDUE INFLUENCE. 

See MENTAL CAPACITY, 2. 

"UBERRINA FIDES." 

See ESTOPPEL, 8. 

VARIATION OF CONTRACT. 

See JUDGE'S CHARGE, 6, 6, 7. 
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VENDOR AND VENDEE. 

1. A vendor who contracts to convey upon payment of the purchase money 
is, as between the parties, a mortgagee. 

2. I t  is well settled that a mortgagee possesses two remedies which he 
may prosecute at  the same tirne,narnely, one i npemonam the other 
in ren to subject the mortgaged property to its payment by foreclos- 
ure. 

3. A resort to  the first does not amount to a waiver of the second, or 
vice versa. 

4. The two actions are not for the same cause and a different relief is  ob- 
tained in cach, and this continues to be the case, notwithstanding that 
a single Court grants all the relief which was formerly sought in two. 
Ellis v. Hussey, 501. 

VENUE OF ACTIONS. 

1. The Act of the General Assembly of 1868-'69, chap. 257, requiring that  
"the verme in actions against Railroad Companies, shall be laid in somc 
county wherein the tract of said Railroad, o r  some of it, is  situated," 
is not in conflict with sec. '7, Art. I, of the Constitution. The jurih- 
diction of the Courts, and tho venue of actions have always been sub- 
jects of legidation. 

2. The " repeal of a statute shall not affect any suit brought before the 
repeal, for any forfeiture incurred, or for the recovery of m y  rights 
accruing under such statute." Rev. Code, ch. 108, sec. 1. 

3. The question as to where a case ought to be tried, is prclirninary to 
the trial, and must he tfctcvnrined by the Judge. And this clues- 
tion can be as well tried on a motion to dismiss, (the facts being veri- 
fied by affidavits) as upon a plea to the jurisdiction. K i + y a h ~ r y  v. 

Chat7&am Railroad Co., 284. 

4. A writ issued from the Superior Court of one county cannot be made 
returnable into the Superior Court of mother couuty. flouvrton v. 
I'ale, 441. 

VERDICT. 

See CRIMINAL PROCEEDINGS. 

WAIVER OF REMEDY. 

See VENDOR AND VENDEE. 

WAIVER OF TORT. 

9ee JURI~DICTI~N-SUPERIOR COUKT, I. 
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WAR. 

See ILLEGAL CONSIDERATIOX, 3, 5, 6. 

AMNESTY; 1, 5. 

WARRANTY 

1. In  an action for deceit and false warranty, after evidence by plaintiff 
that  he discovered the alleged unsoundness (glanders) early next morn- 
ing after the sale, i t  is competent, by way of impeaching such testi- 
mony, for the defendant to prove by a witness that  he and plaintiff 
lived in a very small village, [Boone] and within fifty yards of each 
other. and that  he (witness) did not hear of the alleged unsoundness 
until some two uleeks after the sale. 

2. E~idence ,  by way of dialogue, in huec vevba :- 
Raintiff:-"What will you take for yonr mule 9" 
Defendant :--"One hnndred and twenty-five dollars." 
Plaintiff :-"I can't give $125, but if i t  is  all sound and right I will give 

you $100. 
Ikfendant :-It is all sound and right, and I will take 3100 if you will 

pay the money down." 
P1aintlff.-"I cannot pay the money all down, but  will pay $25  down 

and give IIIY note and secnrity for the balance." 
Defendant :-"I agree ; here's Sour mule." 

-L)oes not pcv se constitute a warranty, but is  only evidence for thejury, 
to  be weighed by them in connection wlth the snrrounding circum 
stances of the transaction. 

3. Among these circuulstances may be considered the tone, looks, ges- 
tures and the xhole manner of the transaction. 

4. The docrrine upon special contracts of personalty and the point 
whether the qucstion of warranty is to be decided b y  the Conrt or left 
to the jury with the proper instructions, has been too long and too 
thoroughly settled in this State, to be nom overturned by decisions in 
other Courts, and this Court is satisfied with the reasoning and adheres 
to the former decisions. Horton v, G m n ,  596. 

WARRANT OF JUSTICE. 

See CRIMINAL PROOEEIKGS. 

LVARRXST OF SURVEY. 

WIDOW. 

See DOWER. 
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WILLS. 

A paper writting, written in any form, whether as a deed or gift, deed 
poll or indenture, may be propounded as a will, and operates as such 
if i t  appears to have been the purpose of the maker of such instrument 
that i t  should take effect after his death. The words, " I give at my 
death," are operative words, and evidence test,imentary intent. Belcher's 
Will, b 1. 

WILLS, CONSTRUCTION OF. 

1. A will is made in these words: I direct that my debts and funeral 
expenses be paid. I will and bequeath to my son, Peter A. Summey, 
twenty-five hundred dollars. I will and bequeath to my wife, Harriet 
Caroline, my house and lot in Lincolnton in which I now live, my plan- 
tation about a mile from Lincolnton, and my household and kitchen 
furniture, for and during her natural life, and a sufficient quantity of 
property or money fol 4 years support for herself and family. I also 
will absolutely to  my wife the following slaves, Sophia,&c., a l ~ o  all the 
balance of my estate both real and personal, with the remainder after my 
wife's death, in my house and lot,plentation andhousehold and kitchen 
furniture, to be equally divided between my children George L. Sum- 
mey, Caroline Dasenberry, Barbara Alexander and Peter A. Summey, 
with the understanding, that the negroes I have already given to my 
son George shall be taken into account in said distribution, * * * 
* * * held, that the leading idea in the testator's mind was to 
make all of his children equal with an advantage to his son Peter A. 
Summey, to the extent of $2,500. 

2. The will having been made in September, 1864, when Confederate 
money had become so depreciated as not to deserve the name of a cur- 
rency; to construe the legacy to Peter as payable in Confederate 
currency would be to "mock" the legatee, therefore, held, Peter's 
legacy must be estimated at  its nominalvalue in good money. 

8. On the other hand, the major part of the testator's estate having con- 
sisted of slaves which were lost by emancipation, it would not carry 
out the testator's intention to pay Peter'8 legacy in full, and leave 
nothing for the other legatees, therefore held, that Peter's legacy must 
abate proportionally. 

4. The rule of proportion is : To ascertain the value of the whole estate 
at  testator's death, and the proportion that Peter's legacy of $2,500 
bore <o that sum, is the proportion it bears to the estate as reduced. 

5.  After deducting the sum duePeter on his legacy, as thus abated, the bal- 
ance is to be divided into three parta, between the daughters and Peter 
unless George shall elect to bring his advancements into hotchpot, in 
which case the remainder must be divided into four parts. Alexander 
v. fimmcy, 578. 
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6. Where a Judge, in  response to a prayer for special instructions, com- 
plied strictly therewith, in cannot be error. More especially, when his 
charge is quite as  favorable as the testimony warrants. 

7. Whether under the words "my plantation," used in a will, all lands 
contiguous to  the home.place of thc testator, will pass, quere. McLen- 
nan v. Chisholm, 100. 

WITNESS. 

See JUDGE'S CHARGE. 
EXPERTS, &c., 





ERRATA. 

Page 46, paragraph 4, read '(of" instead of "to." 

Page 49, line 22, read "snm" instead of 'lsame." 

Page 126, line 3 from bottom, read ;'objection" instead nf "ohjwted." 

Page 130, line 20, read "bond" instead of "hiznci." 

Page 164, line 1, read "posterio~es" instead of '@ostorior~s." 

Page 161, line 13 from bottom, read "lien" instead of '.lein." 

Page 191, read "disseiztie~zte" instead of "ciissentiatc." 

Page 197, line 16, read "obtain" instead of "obtain." 

Page 19'1, line 3, read "semel" instead of "sinzel." 

Page 198, line 26, read "1869-'70" instead of "1369-'70." 

Page 200, line 8, after "widow" insert "and children." 

Page 201, line 11, read "beneficent" for "beneficient." 

Page 209, line 17, read "Mingus" for "Xinga." 

Page 218, line 1, read ':do not think" for not think." 

Page 239, line 14 from bottom, read "exchange" for "enlc!l:m;~.t*." 

Page 278, last line, read "1866" for "13GB." 

Page 284, line 3, read ''ucraue" for "uclz i~e ."  

Page 291, line 3 from bottom, read "~len. ex." for " m z i r ~ . "  

Page 334, Mebane v. Mebane, "~vithout a purpo~e,"  rend ' . u ! a ! /  potymr. '  

Page 341, line 17, for "ordred" rend "ordered." 

Page 344, line 1, for "acclerated" read "acederated." 

Page 351, line 14, for "idigent" read "indigent." 

Page 36'1, line 5 from bottom, for "ruta" read "mta." 

Page 3178, last line, read "esss" for "isse." 

Page 380, for "corons" read "coruua." 

Page 406, paragmph 1, for "is" read "as." 

Page 413, paragraph 1, insert "or" before "any." 

Puge 431, paragraph 1, for 'gSupreme" read "Superior." 

Page 441, paragraph 1, for "jere" read '$A" 

Page 498, paragraph 3, for "defendant" read "plainti8." 



758 ERRATA. 

Page 604, paragraph 7, for "erroneous" read "not erroneous!' 

Page 620, for "Bat., kc., do.," read "Battle & Sons." 

Page 640, for "Arehy," read "Archy!' 

Page 566, paragraph 5, read "pendente." 

Page (590, line 3, for "awterwarde" read "afterwards!' 

Page 612, for MoCanlesa" read "McAnless!' 

Page 62'1, for "avade" read "evade!' 

Page 602, State v. Adair, read "in, arrest" instead of "for arreat of judg- 

ment." 



PAOE 59. 
CLARX v. STA~LT-Read after syllabufi 4 : "It is therefore unconstitutional." 

P A ~ E  197. 
WATTS V. LEOQETT-For "when," the drat word in syllabus 1, read %pou." 

PAQE 585. 
LAWREICE v.  STEIL-Mr. Bchenck (with  who^ was Bailey) argued this 

cause for the appellees, but by some madverteuce his name does not appear. 

PAOE 403. 
MOTE V ,  COODELL-For "action" in Prst line of syllabus, read "execution." 

PAQE 498. 
LAYBETB v. N. C. R. R.Ce--For the words "there was averciict for the plain. 

tiff, &o.," read '(there wae a verdict for the defendant, and from the judgment 
rendered thereoti, the plaintiff appealed. 




